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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two¬ 
fold : First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 

Corp^is Juris Secundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—an innovation in encyclopedic writing—^must immediately 
commend itself. 


A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 


Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which 
has proved so successful in modern digests and statutes conveniently, and 
with certainty, keeps each title constantly to date through current cases and 
new precedents. 


Corpiis Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 
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MOST. A superlative meaning in the greatest or 
highest degree or to the greatest extent.^ 

MOSTEENOO. In Spanish law, applied to property 
without an owner and which accrues to the crown 
or the community.2 

MOTES. Waste, to which a small quantity of cot¬ 
ton still attaches after it has been run through the 
machine at a cotton mill.3 

MOTHEE. In a broad sense, "mother^^ means that 
which is a source of anything, a generatrix, in which 
sense it refers to the origin, cause, or root of any- 
thing.4 

As a woman with relation to her child, “mother^' 
is defined as a female parent;® ordinarily, a woman 


who has borne a child;® one who has given birth to 
another.*^ However, it has been said that the term 
"mother,^' as it has come to be used in ordinary 
speech, connotes a social relationship rather than a 
biological process,® and therefore the term may he 
used so as not to be limited in meaning merely to a 
mother by bloodbut it is customarily applied to 
one who is an adoptive mother, without express dis¬ 
tinction.!® On the other hand, it may be used so as 
to refer only to an actual mother and not to an 
adopting parent.!! Also it may be used so as not to 
include a natural mother .!2 The term ‘Another” in¬ 
cludes maternity during the prebirth period,!® and 
may include a woman pregnant with child!^ or an 
unmarried woman who has either been delivered of, 
or is pregnant with, a bastard child.!® In fact, a 


1 . Mo.—Trower v. Missouri-Kansas- 
Texas R. Co., 184 S.W.2d 428, 434, 
353 Mo. 757. 

Phrases 

(1) “ ‘Most favored nation' clause” 
see the C.J S. title Treaties J 12, also 
63 C.J. p 836 note 21-p 837 note 26. 

(2) “Most nominal appraisement.” 
—Dawkins v. Darnall, 189 A. 277, 
280. 171 Md. 442. 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 42 C.J. p 455 notes 
22-43. 

2 . Escriche Diccionario. 

3. U.S.—Washing-ton Mills v. Cox, 
Va., 157 F. 634, 636. 85 C.C.A. 154. 

4 - Ont.—Re Rutherford, 40 Ont.D. 
266, 268. 

S. Iowa.—In re Clark's Estate, 290 
N.W. 13, 32, 228 Iowa 75. 

Va.—Guide Pub. Co. v. Futrell, 7 S. 

E.2d 133, 138, 175 Va. 77. 
e. Ga.—Corpus Juris ci-ted In Wat- 
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son V. Independent Banner of Love 
Soc., 187 S.E 897, 898, 54 Ga.App. 
370. 

Ind.—Latshaw v. State, 59 N.E. 471, 
474, 156 Ind. 194. 

N.J.—Gardner v. Hall, 2‘6 A.2d 799, 
807, 132 N.J.Eq. 64. 

Pa—Ottavi v. Timothy Burke Strip¬ 
ping Co., 14 A.2d 188, 190, 140 Pa. 
Super. 389. 

7- Pa.—Ottavi v. Timothy Burke 
Stripping Co., supra. 

8. Pa.—Ottavi v. Timothy Burke 
Stripping Co,, supra. 

9. Wis.—Jones v. Mangan, 138 N.W. 
618, 620, 151 Wis. 215, Ann.Cas. 
1914B 59. 

10. Pa.—Ottavi v. Timothy Burke 
Stripping Co., 14 A.2d 188, 190, 140 
Pa.Super. 389. 

Similarly expressed 

“The person adopted does not 
speak of his ‘adoptive mother* nor 
the adoptive parent of her ‘adopted’ 
son or daughter as the case may be. 

1 


The adoptive parent refers to her 
‘son’ or ‘daughter’; the adopted child 
to his ‘mother' or ‘father.’"—Ottavi 
V. Timothy Burke Stripping Co., 
supra. 

11. La.—Mount v. Tremont Lumber 
Co., 46 So. 103, 121 La. 64, 126 Am. 
SR. 312, 16 LR.A.,N.S., 199, 15 
Ann.Cas. 148. 

12. La.—Landry v. American Creo¬ 
sote Works, 43 So. 1016, 1018, 110 
La 231, 11 L.RA.,N.S., 387. 

Miss.—^Alabama & Va. R. Co. v. Wil¬ 
liams, 28 So. 853, 854, 78 Miss. 209, 
84 Am.S.R. 624, 51 L.R.A. 836. 

13. Ga.—Corpus Juris cited in Wat¬ 
son V. Independent Banner of Love 
Soc., 187 S.E. 897, 898, 54 Ga.App. 
370. 

42 C.J. p 456 notes 53-55. 

14. Ill.—Howard v. People, 57 N.E. 
441, 445, 185 Ill. 552. 

15. Ind.—Latshaw v. State, 69 N.E. 
471, 474, 156 Ind. 194. 
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woman may bo said to be the mother of the child be¬ 
gotten from the beginning of the period of gesta¬ 
tion.^® When used with reference to human beings, 
^‘mother^' denotes the closest and highest relation¬ 
ship between persons.^'^ 

The term maylS or may not^^ include or refer to a 
"stepmother."' In its ordinaiy use the term does not 
include grandmothers. 2® 

"Mother” has been distinguished from "parent” 
see the C.J.S. title Parent and Child § 2, also 42 C.J. 
p 456 note 48 [a]. 

The word "mother” ig treated in various connec¬ 
tions throughout this work, particular reference be¬ 
ing made to the C.J.S. titles Libel and Slander § 30 
and Workmen's Compensation Acts § 142, also 71 C. 
J. p 548 notes 68-72. See also the index to the title 


Bastards. 

MOTIF. In the dressmaking art, a decorative ap- 
pli(][ue design or figure, as of lace or velvet, used in 
trimming. 

MOTIN. In Spanish law, mutiny; rebellion.22 

MOTION. Act, process, or state of changing place 
or position; movement; the passing of a body from 
one place or position to another whether volunl arily 

or involuntarily.2 3 

As a proposal or suggestion looking to action in a 
deliberative assembly see the C.J.S. title Parliamen¬ 
tary Law § 5, also 42 C. J. p 456 note 62. As a term 
of practice the word "motion” is defined in Motions 
and Orders § 1. 


10. Ind.—^Latshaw v. State, supra. 

17. Va.—Guide Pub. Co. ▼. Putrell, 
7 S.B.2d 133. 138, 175 Va. 77. 

18. Minn.—McGaughey v. Grand 
Liod^e A. O. IT. W., 180 N.W^. 1001, 
1002, 148 Minn. 136. 

19. Ont.—^Re Rutherford, 40 Ont.L. 
266, 268. 


'20, S.D.—In re Stone, 204 NW. 946, 
48 SD. 428. 

21. U.S.—U. S. V. Blefeld & Good- 
friend, 24 C.C.P.A. (Customs) 213, 
217. 

22. Escriche Diccionano. 

23. Webster New Int.D. 

42 C.J. p 45'6 note 61. 


Fhrasea 

(1) "Motion man” see Licenses § 
79. 

(2) "Motion pictures” dcfln<'d see 
the C.J.S. title Theaters and Shows 
§ 1; as evidence see Criminal Law 
§ 852 and Evidence S 709. 
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MOTIONS AND ORDERS 

This Title includes applications to a court or judge by or on behalf of parties tO' actions or other 
proceedings for a rule or order incident to the progress of the cause, and other applications for summary 
relief, and determination thereof; nature, use, and scope of such applications in general; requisites, fil¬ 
ing, service, amendment, sufficiency, and effect, of affidavits or petitions, notices of motion or orders to 
show cause, affidavits in answer and in reply, and other papers on which motions are made or opposed, 
and procedure relating thereto; hearing, rehearing, decision, and renewal of motions; and making, en¬ 
try, and effect of rules or orders. 

Slatters not in this Title, tre'ated elsewhere in this work, see Descriptire-Word Index 

Analysis 

§ 1. Definitions—^p 4 

2. Distinctions and kinds—5 

3. Nature and scope of remedy by motion—7 

4. Joinder or consolidation of motions—8 

5. Jurisdiction—9 

6. - Court or judge out of court—p 10 

7. Venue—p 10 

8. Time of moving—^p 11 

9. Parties—p 11 

10. Form' and requisites of motion in general—12 

11. Filing or entry of motion—^p 14 

12. Objections and waiver thereof—15 

13. Notice of motion—IS 

14. -Nature and purpose—^p 15 

15. - Necessity—p 15 

16. -To whom given—^p 17 

17. - Form and requisites—^p 17 

18. - Service and filing—^p 20 

19. -Waiver—^p 21 

y20. Order to show cause—^p 22 

21. Affidavit of merits—^p 25 

22. Affidavits and other motion papers—^p 25 

23. -Necessity—^p 25 

24. - Formal requisites—p 26 

25. - Sufficiency of averments—p 26 

26. -Use for more than one motion or purpose—^p 27 

27. - Additional or rebutting affidavits—^p 27 

28. -- Service—^p' 28 

29. -Amendments—^p 28 

30. -Filing—28 

31. -Notice of filing—^p 29 

32. - Compulsory affidavits or depositions—^p 29 

33. Opposing matter—^p 29 

34. - Counter-affidavits—^p 30 

35. - Cross motion and counter notice—^p 31 

36. Hearing, determination, and relief awarded—^p 31 

37. -Hearing—^p 31 

See also descriptive word index in the back of this Volume 
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I 38. - Determination—36 

39. - Relief awarded—p 37 

40. Rehearing motion and reargument—p 39 

41. Withdrawal of motion—^p 41 

42. Abandonment or waiver of motion —p 42 

43. Quashing or dismissal of motion—^p 42 

44. Renewal of motion—^p 43 

45. —.— Leave to renew—^p- 44 

46. - Notice of renewed motion—p 49 

47. - Motion papers on renewed motion—p 49 

48. - Hearing merits on application for leave to renew—p 49 

49. - Right to renew as affected by appeal from order on original motion—p 49 

50. Orders granted on motions—^p 49 

51. - Form and requisites in general—^p SO 

52. - Recitals—^p 51 

53. - Award of relief—^p 53 

54. —^—■ Direction to enter—^p S3 

55. - Signature and date—^p 53 

56. - Terms and conditions—p 54 

57. - Nunc pro tunc order generally—p 54 

58. - Settlement—^p 56 

59. - Entry and filing—^p 57 

60. - Enrolling or docketing—p 63 

61. - Notice and service—p 63 

62. -Amendment, modification, and vacation—p 66 

63. - Reinstatement of order vacated—77 

64. - Construction generally—^p 77 

65. - Operation and effect—^p 79 

66. - Collateral attack—^p 84 

67. -Enforcement—^p 85 

See also descriptive word index in the hack of this Volume 


§ 1. Definitions 

An order is generally defined as a direction of a court 
or Judge made in writing and not included in a Judg¬ 
ment. A motion is an application for an order. 

As usually defined, a motion is an application for 
an order.l There are variants of the definition 
of substantially similar purport.-^ A motion seeks 
some order of court falling short of the dignity of 
a judgment.3 Where the subject matter of an in¬ 
strument permits no relief except an order, such 


instrument is a motion.^ Primarily, a "motion’^ 
means an application for a rule or order made viva 
voce to a court or a judge'5 but the term is now 
generally employed with reference to all such ap¬ 
plications, whether written or oral.® 

Order. The usual statutory definition is in. 
words or substance that every direction of a court 
or judge made or entered in writing and not in¬ 
cluded in a judgment is an order but under some 
statutes an order may be unwritten.* In the prac- 


1. Fla.—Corpus JtLxls g.uoted. In Ir¬ 
win V. Gilson Realty Co., 158 So. 
77, 80, 117 Fla. 394. 

Ky.—Park Hill Realty Co. v. Lykins, 
161 S.W2d 602, 290 Ky. 498. 

42 C J. p 463 note 2. 

2 . Ill.—^People V. Brickey, 178 N.E. 
483, 346 Ill. 273. 

42 0 J. p 464 notes 3, 4 . 

3. Mo.—Ewing V. Vernon County, 
116 S.W. 618, 216 Mo. 681. 


4. Okl.—Ginn V. Knight, 232 P. 936, 
106 Okl. 4. 

5. Fla.—'Corpus Juris quoted in Ir¬ 
win V. Gilson Realty Co., 158 So. 
77, SO, 117 Fla. 394. 

42 C J. p 464 note 7. 

6. Fla.—Corpus Juris quoted In 
Irwin V. Gilson Realty Co., 168 
So. 77, 80, 117 Fla. 394. 

42 C.J. p 464 note 8. 
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Necessity for writing see Infra f lO*. 

7. Wls.—State ex rel. Ashley v. Cir¬ 
cuit Court of Milwaukee County, 
261 N.W. 737, 219 Wis. 38. 

42 C.J. p 464 note 10, p 627 note 82- 
[a]. 

8. U.S.—U. S. V. Terry, D.C.Cal., 41 
F. 771, 773. 

42 C.J. p 465 note 11. 



60 C.J.S. 


MOTIONS AND ORDERS 


§ 2 


tice of courts the term “order” means a decision 
made during; the progress of the case, either prior 
or subsequent to final judgment, settling some point 
of practice or some question collateral to the main 
issue presented by the pleadings and necessary to 
be disposed of before such issue can be passed on 
by the court, or necessary to be determined in car¬ 
rying into execution the final judgment.® An order 
of a court is a judicial act;^® it is something which 
follows an exercise of judgment on facts or law, 
or both, in a judicial way.^'i An order is the mode 
of judicially determining a special motion.^'® 

The term is the common-law name for 

what is known under the codes as an “order,” and 
the two terms are practically synonymous.^S 

§ 2. Distinctions and Kinds 

a. Motions 

b. Orders 

a. Motions 

Motions are of various kinds, and may be classified 
as litigated or ex parte, special or of course, and ad¬ 
ministrative or Judicial. A motion is to be distinguished 
from a petition or pleading. 

There are many kinds of motions available for 
use, in both chancery and law actions.^^ 

Litigated and ex parte. Litigated motions are 
those made on notice to the adversary party, where 
he is afforded an opportunity to resist the applica- 
tion.15 Ex parte motions are applications made to 
the court in behalf of one or the other of the par¬ 
ties to the action, in the absence and usually with¬ 
out the knowledge of the other party or parties.^® 


Special and of course. A special motion, or one 
not of course, is directed to the discretion of the 
court‘dand usually involves an investigation of 
the facts on which the application is predicated.^'® 
A motion of course is one for relief to which the 
moving party is entitled as a matter of right and 
not of discretion on the part of the court^® and 
which requires no investigation of the truth of any 
allegation or suggestion on which it is founded.®® 

Emmierafed and nonenumerated. For the pur¬ 
pose of regulating the practice and procedure there¬ 
on, motions have been divided by some rules of 
court into two classes, known respectively as enu¬ 
merated and nonenumerated motions.®^ 

Administrative and judicial. Judicial orders are 
orders which involve the exercise of a judicial dis¬ 
cretion and which in some measure affect the final 
result of the litigation, though they do not of them¬ 
selves finally fix the rights of the parties.'®® Ad¬ 
ministrative orders involve the exercise of an ad¬ 
ministrative discretion only and do not in any sense 
determine or adjudicate any issue or issues involved 
in the litigation.®® 

Petition. A motion is distinguished from a peti¬ 
tion in that a petition must always be in writing 
while a motion may be made orally.®4 Further, 
motions can usually be made only by a party to the 
record, while petitions may in some cases be pre¬ 
sented by persons not parties.®^ Ordinarily, how¬ 
ever, relief which may be moved for may also be 
obtained on petition.®® 

Pleading. A motion is not a pleading,®*^ even 


9. Idaho.—^Pocatello First Nat. i 

Bank v. Poling, 248 P. 19, 42 Idaho 
636. 

42 C.J p 465 note 12. 

10. N.Y.—People ex rel. Clark v. 

Adel. 220 N.T.S. 696, 129 Misc. 82. 

11. N.Y.—People ex rel. Clark v. 

Adel, supra. 

12. N.Y.—Smith v. Spalding, 26 N. 
Y.Super. 615, 30 How.Pr. 339. 

13. Conn.—Craft Refrigerating 

Mach. Co. V. Qulnnipiac Brewing 
Co., 29 A. 76, 63 Conn. 551, 25 

L.RA. 856. 

Mo —Carter v. Louisiana Purchase 
Exposition Co., 102 S.W. 6, 9, 124 
Mo.App 530. 

14. Fla—Irwin v. Gilson Realty Co., 
158 So. 77, 117 Fla. 394. 

Motion, as etiuivaleut to scire facias 
A motion which gives notice and 
affords an opportunity to he heard 
should he treated as equivalent to a 
scire facias.—Coker v. Richey, 217 P. 
638, 108 Or. 479. 


Proceeding against hondholder, not 
a party to action to foreclose mort¬ 
gages, hy means of applications for 
show-cause orders was held a mo¬ 
tion.—State ex rel. Ashley v. Cir¬ 
cuit Court of Milwaukee County, 261 
N.W. 737, 219 Wis. 38. 

15. N.Y.—Sturz v. Fischer, 36 N.Y.S. 
893, 15 Misc. 410, 25 N.Y.Civ.Proc. 
202, 2 N.YAnnCas. 365. 

42 C.J. p 465 note 26. 

10. Wis.—Hungerford v. Cushing, 2 
Wis. 411. 

42 C.J. p 466 note 27. 

Necessity of notice see infra § 16. 

17. Mich—Crawford v. Wayne Cir. 
Judge, 138 N.W. 705, 173 Mich. 109. 

42 C.J. p 466 note 28. 

18. U.S.—Merchants’ Bank v. Crys- 
ler. Mo., 67 F. 388, 14 C.C.A. 444. 

42 C.J. p 466 note 29. 

19. Mich.—Crawford v. Wayne Cir. 
Judge, 138 N.W. 705. 173 Mich. 109. 

1 20. U.S.—Merchants* Bank v. Crys- 
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ler. Mo., 67 F. 388, 390, 14 C.C.A. 
444. 

42 C.J. p 466 note 31. 

21. N.Y.—Rogers v. Pearsall, 47 N. 
Y.S. 551, 21 App.Div. 389. 

46 C.J. p 489 note 8. 

22. Ky.—Happy Coal Co. v. Bra- 
shear, 92 S.W.2d 23, 263 Ky. 257. 

23* Ky—^Happy Coal Co. v. Brash- 
ear, supra. 

24. Fla.—Gihhs v. Ewing, 113 So. 
730, 94 Fla. 236. 

42 C.J. p 465 note 22. 

25. Fla.—Gihhs v. Ewing, supra. 
Parties see infra § 9. 

20. Fla.—Gihhs v. Ewing, supra. 

Petition for reconsideration filed 
before judgment was treated as be¬ 
ing in nature of motion.—Leland v. 
Twin Falls Canal Co., 3 P.2d 1105, 51 
Idaho 204, followed in Milner v. Le¬ 
land, 4 P.2d 665, 51 Idaho 214. 

27. Iowa.—^Williams-Perry v. Reed¬ 
er. 17 N.W.2d 98, 235 Iowa 632. 
Mont.—^Paramount Puhllx Corpora- 



60 C.J.S, 


MOTIONS AND ORDERS 


§ 2 

though the motion be in writing but a motion 
is often directed at a pleading.-® Under special 
circumstances, the court in its discretion may some- 
times treat a pleading as a motion.®® 

b. Orders 

An order is to be distinguished from a mere ruiing or 
direction for an order. Orders are sometimes classified 
as court or judge’s orders, interlocutory or final, and spe¬ 
cial or general. 

A direction for an order has been distinguished 
from the order itself subsequently to be entered, 
and not even every direction of a court or judge, 
when reduced to writing, constitutes an order.32 
An order has also been distinguished from a ruling 
made during the course of a trial,such as a rul¬ 
ing on the admissibility of evidence.^^ An order 
/may constitute a writ or process, but is not neces¬ 
sarily such^§'- 

Common orders or rules are those entered of 
course, frequently by the clerk without actual ap¬ 
plication to the court or judge.^s 

Orders of court and orders of judge. An ''or¬ 
der of court” has been defined as one made in open 
court by a judge of the court who is present at 
the place designated for the transaction of judicial 


business and there assumes to transact such biisi- 
ness.37 A "judge's order” has been defined as one 
made by a judge at chambers or out of court.38 
Under some statutes the distinction between court 
orders and judge's orders has been abolished, at 
least with respect to certain courts.39 
The test as to whether a particular order is a 
court order or a judge's order will depend largely 
on whether, in the circumstances, the order should 
be one or the other and complies with the require¬ 
ments of the local practice as to its form and signa¬ 
ture.^® However, while the form of the order is 
persuasive,it is not conclusive,“^'2 and an order 
made by a judge in fact but in the form of a court 
order may be considered as a judge's order and 
valid as such,4-3 and vice versa.^^ The fact that 
the judge was upon the bench and holding court 
at the time the order was granted does not neces¬ 
sarily render such order a court order.'^^' The pre¬ 
sumption will be in favor of the validity of the or¬ 
der.'^® 

Consent orders. A consent order, or agreed or¬ 
der, as the terms denote, is one that is agreed to 
by the parties^*^ or is made on the application of 
one party with the consent, expressed or implied, 
of the other. 


tion T. Boucher, 19 P.2d 223, 93 
Mont. 340. 

Okl.—Welch V. Simmons, 126 P.2d 89. 

190 Okl. 611. 

42 C.J. p 465 note 25, 

28. U.S—Johnson & Gould v. Jo¬ 
seph Schlitz Brewing- Co., D.C 
Tenn., 28 F Supp. 650. 

29. Mont.—Corpus Juris ciuoted in 
Paramount Publix Corporation v. 
Boucher, 19 P.2d 223, 224, 93 Mont. 
340. 

42 C.J. p 4'65 note 25. 

30. IndepeudeoLt action brought by 
mistake 

When a party by mistake brings 
an independent action, when his rem¬ 
edy is by motion in the original 
cause, the court may, in its discre¬ 
tion, treat the complaint and sum¬ 
mons as a motion.—^Abernethy Land 
& Finance Co. v. First Security Trust 
Co., 196 S.E. 340, 213 N.C. 3G9, 

31. Minn.—JEtna Ins. Co. v. Swift, 
12 Minn. 437. 

N.Y.—Smith v. Spalding, 26 N.T. 
Super. 615, 30 How.Pr. 339. 

32. N.Y. —Howard v. Freeman, 29 
N.T.Super. 511, 513. 

42 C.J. p 466 note 36, p 530 note 35 
[a], p 533 note 95 [a]. 

33. NT.—Reade v. Halpin, 167 N.T 
S. 624, 180 App.Div. 157. 

42 C.J. p 466 note’37. 

34. Cal.—^McGuire v. Drew, 23 P. 
312, 83 Cal. 225—^Nellis v, Los 


Angeles Tp. Justices’ Ct, 129 P. 
472, 20 CalApp 394. 

35. La.—State v. Dunnmgton, 102 
So. 478, 157 La. 369. 

42 C.J. p 466 note 39. 

A rule is uot properly original 
process, but is auxiliary and for the 
facilitating of jurisdiction already 
acquired, although by statute a rule 
to show cause is sometimes author¬ 
ized to be used as an original proc¬ 
ess.—Short V. Board of School Dist. 
of Upper Moreland Tp., 165 A. 669, 
108 Pa Super. 503. 

36- Mo.—Tooker v. Leake, 48 S W. 

'638, 146 Mo. 419. 

42 C.J. p 466 note 41. 

37. La.—State v. Marionneaux, 45 
So. 389, 120 La. 455. 

42 C.J p 4G6 note 43. 

More than, one judge 

An order duly entered in a case 
pending in the circuit court, while 
entered by one of the particular in¬ 
dividuals who happens to hold the 
judicial office of circuit judge, where 
there is more than one circuit judge, 
is nevertheless the order of the cir¬ 
cuit court—State ex rel. Brooks v. 
Freeland, 138 So. 27, 103 Fla. 663. 

38. Black L.D. 

39. N.T.—Lang v. Dreyer, 9 N.T.S. 
2d 970, 170 Misc. 207—^People v. 
Herson, 1 N.T.S.2d 1003, 165 Misc. 
438. 

42 C.J. p 466 note 45 [b]. 
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40. S.D.—Dowling V. Medin, 195 N. 

W 641, 46 S.D. 639. 

42 C.J. p 466 note 45. 

41- N.T.—People v. Hegeman, 153 N. 

TS 112, 168 App.Div. 419. 

42. Wis.—Mernman v. McCormick 
Harvesting Mach. Co., 56 N.W. 743, 
86 Wis. 142. 

42 C.J. p 467 note 47. 

43- Ala.—Richter v. State, 47 So. 

163, 156 Ala. 127. 

42 C J. p 467 note 48. 

44. Cal.—Oaks v. Rodgers, 48 Cal. 
197. 

42 C.J. p 467 note 49. 

45. N.T.—Regan v. Traube, 9 N.T.S. 
495, 16 Daly 152, 154, 18 N.Y.Civ. 
Proc. 332. 

42 C J. p 467 note 50. 

46. Mich.—Merrill v. Montgomery, 
25 Mich. 73. 

42 C.J p 467 note 51. 

417. Ky.—Claflin Co. v. Gibson, 51 

S. W. 439, 21 Ky.L. 337. 

48. N.T.—Train v. Davidson, 42 N. 

T. S. 1133, 11 AppDiv. 627. 

42 C.J. p 467 note 56. 

The appearance of symbol X.” 
at end of order signed by counsel had 
no significance other than to indicate 
approval of counsel as to form of 
draft of written order as correctly 
expressing the action of court, and 
did not indicate that order was a 
consent order.—Gillespie v. Martin, 
109 S.W.2d 93. 172 Tenn. 28. 
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Orders sua sponte. An order sua sponte is one 
made by the judge of his own motion.'*® Such an 
order has been considered proper when it is in the 
interest of orderly procedure and to prevent confu¬ 
sion of issues^® but has also been held to be be¬ 
yond the power of the court and in violation of 
the correct theory of legal practice.^^ 

Interlocutory or final. The word ''interlocutory/' 
as applied to rulings and orders by the trial court, 
has been variously defined.'5‘2 It refers to all or¬ 
ders, rulings, and decisions made by the trial court 
from the inception of an action to its final deter- 
mination.'53 It means, not that which decides the 
cause, but that which only settles some intervening 
matter relating to the cause.5^ An interlocutory 
order is an order entered pending a cause, deciding 
some point or matter essential to the progress of 
the suit and collateral to the issues formed by the 
plcadings^S and not a final decision or judgment on 
the matter in issue. 

It has been asserted that a final order is one 
which affects a substantial right, determines the 
action, and prevents a judgment and it has also 
been said that a final order’is a judgment.®® How¬ 
ever, it has been pointed out that there cannot, 
properly speaking, be any such thing as an order 
which determines an action,®® an order in an action 
being in that sense interlocutory,'®® although a spe¬ 


§ 3 

cial proceeding terminates in a final order which 
dismisses the proceeding or adjudicates the rights 
of the various parties to the relief sought.®^ 

An intermediate order has been defined as one 
made between the commencement of an action and 
the entry of the judgment.®2 

Special or general. A special rule has been de¬ 
fined as an order of court made in a particular case 
for a particular purpose,®® as distinguished from 
a general rule which applies to a class of cases.®^ 

Preliminary order. It is the province of a pre¬ 
liminary order to maintain the status quo.®® 

§ 3. Nature and Scope of Remedy by Motion 

Ordinarily, a motion is not an independent right or 
remedy, but implies the pendency of a suit and is confined 
to incidental matters arising therein. The mere exist¬ 
ence of another remedy does not bar a remedy by mo¬ 
tion. 

A motion is not an independent right®® or reme- 
dy®7 except in summary cases,®®* but implies the 
pendency of a suit between the parties®® and is 
confined to incidental matters in the progress of 
the cause.*^® As the rule is sometimes expressed, 
a motion relates to some question collateral to the 
main object of the action and is connected with, 
and dependent on, the principal remedy.'^^ The 
real object of interlocutory motions, it has been 


49. S.C.—state V. Parker, 7 S C. 235. 
Tenn.—McGuire v. Hay, 6 Humphr. 

419. 

50. Ark.—^Burgett v. Allen, 16 S.W. 
573, 54 Ark. 560. 

51. S C.—State v. Parker, 7 S.C. 235, 
240. 

42 C.J. p 468 note 64. 

52. Idaho.—Steinour v. Oakley State 
Bank, 177 P. 843, 844, 32 Idaho 91. 

53. Idaho.—Steinour v. Oakley State 
Bank, supra. 

33 C.J. p 268 note 26. 

An order is usually interlocutory 
Ill. — People V. Cook County Cir. Ct., 
48 N.R 717, 169 Ill. 201. 

54. Wash.—In re Sullivan, 78 P. 
945, 946, 3'6 Wash. 217. 

33 C.J. p 268 note 27. 

55. N.T.—Meyers v. Becker, 29 Hun 
567, affirmed 95 N.T. 486. 

42 C.J. p 468 note 66. 

50. Fla.—Heverle v. Rasmussen, 137 
So. 259, 103 Fla. 76. 

Tex.—In re Greer, Civ.App., 41 S. 
W.2d 351. 

42 C.J. p 468 note 67. 

57. S.D.—Lingenfelter v. Gehring-er, 
178 N.W. 946, 43 S.D. 275. 

42 C.J. p 468 note 68. 

58. NT—People v. Murphy, 184 N. 
T.S. 868, 113 Misc. 253, reversed on 


other grounds 186 N.T.S. 38, 194 
App.Div. 630. 

59. N.Y.—^Van Arsdale v. King, 49 
NE. 866, 155 N.T. 325. 

60. N.T.—^Nolton v. Western R. 
Corp., 10 How.Pr. 97, affirmed 15 
N.T. 444. 

61. N.T.—^Van Arsdale v. King, 49 
NE. 866, 155 N.T. 325. 

42 C.J. p 468 note 73 

62. N.T.—^Hymes v. Van Cleef, 15 N. 
TS. 341, 344. 

33 C.J. p 269 note 55. 

63. Mont.—Clarke v. Gonu, 2 Mont. 
538, 539. 

58 C.J. p 819 notes 57, 58. 

64. Mont.—Clarke v. Gonu, supra. 

58 CJ. p 819 note 57 [a]. 

65. Mich.—Silberstein v. Silberstein, 
233 N.W. 222, 252 Mich. 192. 

66. N.T.—Dietz v. Dietz, 122 N.T.S. 
1063, 138 App.Div. 283. 

67. N.T.—^Application of Callahan, 
28 N.T.S.2d 980, 262 App.Div. 398, 
reargument denied In re Callahan, 
30 N.T.S.2d 695, 262 App.Div. 978, 
motion dismissed People v. Calla¬ 
han, 39 N.E.2d 942, 287 N.Y. 743, 
and motion denied 35 N.T.S.2d 288, 
264 App.Div. 812. 

42 C J. p 4*68 note 76. 
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68. La.—State v. Jackson, 82 So. 213, 
145 La. 250. 

09. Ill.—Maiman-Hurwitz Mfg. Co. 

V. Maiman, 247 Ill.App. 416. 

N Y.—^In re Kruger's Esijate, 249 N. 

T.S. 772, 139 Misc. 907. 

42 C.J. p 469 note 79. 

Moving party as before court 

A motion on the merits presup¬ 
poses that the party so moving is 
before the court,—39th-40th Corp. v. 
Port of New York Authority, 65 N. 
T.S.2d 712, 188 Misc. 657. 

70. Ill.—Maiman-Hurwitz Mfg. Co. 
V. Maiman, 247 Ill.App. 416. 

Miss.—Caperton v. Winston County 
Fair Ass’n, 153 So. 801, 169 Miss. 
503. 

Utah.—Cox v. Dixie Power Co., 16 P. 

2d 916, 81 Utah 94. 

42 C.J. p 469 note 79. 

Major litigation 

It is not within the proper func¬ 
tions of a motion to conduct there¬ 
under that which amounts to an¬ 
other major litigation.—Caperton v. 
Winston County Fair Ass’n, 153 So. 
801, 169 Miss. 503. 

71, N.T.—^Application of Callahan, 
28 N.T.S.2d 980, 262 App.Div. 398. 
reargument denied In re Callahan, 
30 N.T.S.2d 695. 262 App.Div. 978, 
motion dismissed People y. Calla- 
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said, is to lead up to an issue which may he tried 
and a motion made simply to obtain the opinion of 
the court, and which does not ask that any order be 
made or action taken, will not be entertained.'^^ 

A motion ordinarily is not available to determine 
the merits of the cause*^^ unless expressly allowed 
by law.*^^ A motion may present purely a question 
of law,*^® or, if supported by affidavits, may present 
questions of fact,*^"^ and ordinarily the court should 
try and determine the issues both of law and fact 
arising on a motion"^8 but, where grave and difficult 
questions of law or doubtful questions of fact are 
presented, the court, in the exercise of sound dis¬ 
cretion, should refuse to consider and decide them 
in that summary manner and should leave the party 
to his remedy by action.'^^ Constitutional ques¬ 
tions usually should not be determined on motion,^® 
and the court may decline to determine a question 
of jurisdiction in this summary manner,'^! although 
a motion has been entertained to determine a ques¬ 
tion of jurisdiction which is collateral or prelimi¬ 
nary to the issues.^2 

For some purposes, a motion is recognized as 
quite a formidable weapon of attack,^3 and far- 
reaching judgments of certain classes may be ren¬ 
dered summarily on a motion.While a motion 
generally deals with matters of procedure in the 
cause,it may nevertheless be used to secure some 


right in consequence of the determination of the 
principal remedy-^® In the absence of a method 
prescribed by statute or rule, any defect in a pio- 
oeeding may be called to the attention of the court 
by motion.S7 A motion is also appropriate to cor¬ 
rect errors in the form or contents of the record of 
the procecding,88 or to procure leave of court when 
necessary to any contemplated step,^^ or to require 
the performance of an act incidental to the main ac¬ 
tion. 

Existence of other remedy. Although it has been 
held that the remedy by motion is not necessarily 
barred by the existence of another remedy^l such 
as a remedy by action^^ or by the pendency of such 
action,9 3 and, on the other hand, that a commonlaw 
remedy by action is not excluded by a statutory rem¬ 
edy by motion®^ the general rule is that a motion 
is appropriate only in the absence of a remedy by 
regular pleadings®^ and cannot be used in lieu of 
a suit for enforcing a distinct legal right.9^ A 
motion may not be employed to obtain relief prop¬ 
erly within the function of an appeal.®'^ 

Liberal construction of statutes. Statutes gov¬ 
erning motions are to be given a liberal construc¬ 
tion.® 8 

§ 4. Joinder or Consolidation of Motions 

Several kinds of relief may sometimes be sought In a 


han, 39 N.E.2d 942, 2S7 N.T. 743, 
and motion denied 35 N.Y.S.2d 288, 
264 App.Div, 812. 

Utah,—Cox V. Dixie Power Co., 16 
P.2d 916, 81 Utah 94. 

42 C.J. p 4'69 note 80. 

72. U.S.—Goetz V. Interlake S. S. 
Co., D.C.N.T., 47 F.2d 753—Sklar- 
sky v. Great Atlantic & Pacific Tea 
Co., D.CN.T., 47 P.2d 662. 

73- N.T.—^McMichael v. Kilmer, 20 
Hun 176, appeal dismissed 85 N. 
T. 628. 

42 C.J. p 469 note 89. 

74. N.J.—Lord v. Frederlci, 159 A. 
535, 10 N.J.Misc. 462. 

42 C.J. p 470 note 97. 

75. La.—Thomas v. Bourgeat, 6 Rob. 
435. 

76- Wash.—Goodnow v. O’Phelan, 
106 P.2d 1073. 6 Wash.2d 146. 

77- Wash.—State ex rel. Goodnow 
V. O’Phelan, supra. 

78. S.D.—Jackson v. First State 
Bank, 113 N.W. 876, 21 S.D. 484. 

42 C.J. p 470 note 1. 

79. S.D.—Jackson v. First State 
Bank, supra. 

42 C.J, p 470 note 2. 

80. N.T.—Brien v. Clay, 1 E. D. 
Smith 640. 


Wyo,—Reid v. Fillmore, 73 P. 849, 
12 Wyo. 72. 

81. U.S—Keasbey & Mattison Co. v. 
Philip Carey Mfg. Co., C.C.N.Y., 110 
P. 747. 

42 C J p 470 note 4. 

8'2. Ohio.—Callender t- Painesville, 
etc., R. Co, 11 Ohio St. 516. 

83- Ky.—Park Hill Realty Co. v. 
Lykins, 161 S.W.2d 602, 290 Ky. 
498. 

84. Ky.—^Park Hill Realty Co. v. 
Lykins, supra. 

85. N.T.—In re Jetter, 78 N.T. 601 
—Matter of Sabin, 191 N.T.S. 766, 
117 Misc. 656. 

86. N.Y.—In re Jetter, 78 N.T. 601. 

87. Utah.—State v. Springer, 121 P. 
976, 40 Utah 471. 

42 C.J. p 469 note 85. 

88. N.T.—Leonard v. Columbia 
Steam Nav. Co., 84 N.T. 48, 38 Am. 
R. 491. 

42 C.J. p 469 note 86. 

89. Ind.—^Musselman v. Manly, 42 
Ind. 462. 

90. La.—Succession of Kelly, 102 So. 
678, 157 La. 585. 

42 C.J. p 469 note 88. 

91. Ky.—Price v. Shelby. Cir. Ct, 
Hard. 254. 

42 C.J. p 469 note 91. 
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92. Tex.—Moore v. Muse, 47 Tex. 
210 . 

42 C.J. p 469 note 92. 

93. N.T.—Phillips V. Wheeler, 67 
N.T. 104. 

42 C.J. p 469 note 93. 

94. Ky.—Carter v. Sympson, 8 B. 
Mon. 155. 

42 C.J. p 469 note 94. 

95. Wash.—State ex rel. Goodnow v. 
O'Phelan, 106 P.2d 1073, 6 Wash. 
2d 146. 

Wyo.—Hall Oil Co. v. Barguin, 237 
P. 255, 33 Wyo. 92. 

Remedy by statute 
Pa —Fcinberg v. Beecher, Com.Pl., 
32 Del.Co, 7. 

90. Mich.—Lyon v. Smith, 33 N W. 

753, 66 Mich. 676. 

42 C J. p 469 note 96. 

Motiou as superfluous 

When a motion involves merely an 
iteration of a legal right fully pre¬ 
served by previous action, such mo¬ 
tion becomes superfluous and unnec¬ 
essary.—J. & p. Harig Co. v. City 
of Cincinnati, 22 N.E.2d 540, 61 Ohio 
App. 314. 

97. S.C.—McMahon v. Pugh, 40 S.E. 
961, 62 S.C. 506 

42 C.J. p 470 note 99. 

98. Minn —Gelin v. Hollister, 24 N. 
W.2d 496, 222 Minn. 339. 
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single motion, and, where convenience will be promoted, 
several motions may be consolidated. 

In order to minimize practice motions and save 
the time of the courts and expense to litigants^^ 
some practice statutes, which are permissive and 
not mandatory,'! and are to be interpreted liberally 
in order to accomplish the purpose intended,^ au¬ 
thorize the joinder in a motion of several kinds of 
relief,3 provided each kind of relief is separately 
permissible.'^ However, the alternate joinder of 
motions based on entirely different papers and on 
matters wholly disconnected is not authorized.® 

Consolidation. Two or more motions may be 
consolidated where it will promote the convenience 
of court and suitors.® 

§ 5. Jurisdiction 

The pendency of a cause ordinarily is essential to 
Jurisdiction of a motion, and, subject to statutory regu¬ 
lations, the court in which the cause is pending is gen¬ 
erally the one in which a motion relating thereto should 
be made. 

Subject to possibly a few statutory exceptions, 
the general rule is that a motion in a cause may*^ 
and must® be made in that court where such cause 
is pending; and, in the absence of special provision 
to the contrary, a motion may be made to any 


branch of the court in which provision is made for 
hearing such motion and to any judge qualified to 
hear it.^ Where the matter has been regulated by 
statutory provisions or rules of court, the particu¬ 
lar provisions and rules as to jurisdiction control.!® 
Jurisdiction of the person and subject matter of the 
cause does not necessarily confer jurisdiction to 
make a given order.!! 

Effect of consent. While consent will not confer 
jurisdiction in a case where the court has no juris¬ 
diction of the subject matter,!^ consent may au¬ 
thorize a court or judge to make an order which he 
could not otherwise make,!® and may operate as a 
waiver of all objections which might have been 
urged in opposition to the granting of the order,!^ 
except, of course, as to parties not consenting.!^ 

Pendency of cause. Unless a motion is in the 
nature of original process, or is specially author¬ 
ized by statute, as to permit a discovery of facts 
before the action is commenced, a motion is col¬ 
lateral to an action or special proceeding, and a 
court does not have jurisdiction to entertain it ei¬ 
ther before the commencement of the suit!‘® or 
after its termination!*^ as by the dismissal of the 
cause.!® However, the time in which the right to 


99. N'.T.—^Behrman v. Pioneer Pearl 

Button Co., 181 N.T.S. 59, 190 App. 
Div. 843. 

42 C.J. p 470 note 6. 

1. N.T.—B^orello v. New York Prot¬ 
estant Episcopal City Mission Soc., 
217 N.T.S. 401, 217 App.Div. 510. 

2. N.Y.—Chapman v. Read, 133 N. 

' Y S. 625, 149 App.Div. 52, 3 N.Y. 

Civ.Proc.,N.S., 273—Thorburn v. 

Mitchell, 195 N.T.S. 920. 

3. N.Y.—Wood V. Wood, 141 N.T.S. 
929. 

42 C.J. p 471 note 10. 

4. N.Y.—Harnandez v. Brookdale 
Mills. 198 N.Y.S. 277, 119 Misc. 824, 
affirmed 198 N.Y.S. 920, 205 App, 
Div. 882. 

5. N.Y.—Chapman v. Read, 133 N. 
Y.S. 281, 73 Misc. 401. 

42 C.J. p 471 note 12. 

0. Wis.—Auerbach v. Marks, 69 N. 

W. 1001, 94 Wis. '668. 

42 C.J. p 471 note 13. 

7. Iowa.—Morrison v. Patterson, 267 
N.W. 704, 221 Iowa 883. 

NC—Shepard v. Leonard, 25 S.E 2d 
445, 223 N C 110. 

Erroneous rulingf 

Where both parties have appeared 
and filed motions, and the court has 
jurisdiction, it commits no illegal¬ 
ity by making a ruling, although the 
ruling may be erroneous.—Morrison 
v. Patterson, 267 N.W. 704, 221 Iowa 
883. 


8. N.Y.—People v. Carfano, 202 N. 
Y.S. 223, 207 App.Div. 866, appeal 
dismissed 144 N.E. 886, 238 N.Y. 
549. 

Wis.—Schweers Hardware Co. v. 

Davids, 281 N.W. 684, 228 Wis. 683. 
42 C.J. p 473 note 54. 

Motion to amend, modify, or vacate 
order see infra § 62. 

9. N.Y.—Reade v. Halpin, 167 N.Y.S. 
624. 180 App.Div. 157. 

42 C.J. p 471 note 17. 

10. U.S.—Sanderlin v. People's 
Bank, C.C.N C., 140 P. 191. 

42 C.J. p 471 note 18. 

Power in absence of statute 

Order of a court acting avowedly 
pursuant to a statute, which only 
does what court had power to do 
without statute, is not voided mere¬ 
ly because court assumed to act un¬ 
der statute.—St. Joseph's Hospital of 
Franciscan Sisters, Milwaukee v. Ma¬ 
ternity Hospital & Dispensary Ass'n, 
272 N.W. 669, 224 Wis. 422, dissent¬ 
ing opinion 273 N.W. 791, 224 Wis. 
422 

In New York 

- (1) A general term of the supreme 
court has power to make any order 
which may be made by a special 
term.—Mitchell v. Cropsey, 164 N.Y. 
S. 336, 177 App.Div. 663—Barkley v. 
New York Cent., etc, R. Co., 59 N 
Y.S. 742, 42 App Div. 597, appeal dis¬ 
missed 57 N.E. 1103, 161 N.Y. 647. 
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(2) Inasmuch as the state consti¬ 
tution gives the appellate division 
the jurisdiction previously exercised 
by the supreme court at its general 
terms, it would seem that the power 
of the appellate division to make or¬ 
ders must be equally broad.—Mitch¬ 
ell V. Cropsey, 1'64 N.T.S. 336, 177 
App.Div. 663. 

(3) Other particulars of New York 
rule see 42 C J. p 471 note 18 [b]. 

11- Utah.—Stockyards Nat. Bank v. 
Bragg, 245 P. 966, 67 Utah 60. 

12- N.C.—^Henry v. Hilliard, 27 S.E. 
130, 120 N.C. 479. 

Jurisdiction of court by consent gen¬ 
erally see Courts § 85. 

13- N.C.—Henry v. Hilliard, 27 S E. 
130, 120 N.C. 479. 

42 C.J. p 471 note 28. 

14. Ill.—Roby V. Title Guarantee, 
etc., Co., 46 N.E. 1110, 166 Ill. 336. 

42 C J. p 472 note 29. 

15. Tenn—^Hergel v. Laitenberger, 2 
TennCh. 251 

16. NT.—^In re Livingston, 34 N.Y 
555, 2 Abb.Pr.,N.S., 1, 32 How.Pr. 
20 

42 C.J. p 472 note 43. 

17. Wyo.—Reid v. Fillmore, 73 P. 
849, 12 Wyo. 72. 

42 C.J. p 472 note 44. 

18. Wash.—Reagh v. Schalkenbach, 
71 P.2d 570, 191 Wash. 600. 

42 C.J. p 473 note 45. 
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move exists may extend beyond the trial^^ and the 
determination of the issues involved.^o The action 
is not necessaril 3 " ended for this purpose when the 
judgment is entered but after judgment the 
court has no power to make an order for relief, 
which should have been included in the judgment ,22 
or one which affects the substantial rights of a 
party, other than for the purpose of carrying the 
judgment into 'effect,23 or in those cases where spe¬ 
cial authority is given by statute.^^ However, 
this rule may not prevent the court from entertain¬ 
ing a motion to set aside or correct a judgment.25 

§ 6. - Court or Judge Out of Court 

A motion which is required to be made to the court 
may not be heard by a judge at chambers or in vacation; 
and whether a given motion must be made to the court 
is sometimes regulated by statute or court rule. 

While the practice of moving in vacation or at 
chambers has been recognized as existing since 
early times,-26 it is generally considered that, unless 
otherwise expressly authorized, action by the court 
is required and a judge cannot make an order at 
chambers or in vacation.'27 Where the question 
whether a motion for certain relief must or may be 
made to a court or to a judge out of court is regu¬ 
lated by statutes or rules, the terms of the particu¬ 
lar statute or rule control.^S 

If the motion is required to be made to the court, 
the order may not be made by a judge at chambers 
or in vacation29 except where the parties consent.^O 


Conversely, a court order is improper if the order is 
required to be made by a judge.^i it has been held 
that a judge sitting on the bench at a term of court 
can issue a judge’s order, or the same judge on re¬ 
tiring to the chambers without having adjourned 
the term can issue a court order3 2 and that what¬ 
ever a judge may lawfully do in chambers he may 
do at any other place in the district.33 

§ 7. Venue 

The venue of a motion must be laid In the county 
or district specified by statute or rule of court. 

The place of making motions is frequently regu¬ 
lated in the various jurisdictions by statutes and 
rules of court, in which case the provisions of the 
statutes and rules control.^^ In construing such 
provisions, some meaning should be given, if pos¬ 
sible, to every word thereof, and none of the lan¬ 
guage should be ignored.''3'5 General provisions 
will be controlled by special provisions for the 
particular districts.36 

Under some rules of court the movant may be 
required to bring the motion in the judicial dis¬ 
trict in which the action is tria'blc,37 or he may 
have a choice of bringing the motion either in the 
judicial district in which the action is triable or 
in a county adjoining the county in which it is 
triable.38 By the terms of some rules a motion 
on notice cannot be made in a specified district if 
the action is triaible elsew'here.39. Some of such 


19. N.T.—Reade v, Halpin, 167 N, 
T.S, 624, 180 App.Div. 157. 

20. Tex.—Commercial Credit Co. v. 
Ramsey, Civ.App., 138 S.W.2d 191, 
error dismissed, judgment correct 
—Campbell v. Richards, Civ App., 
233 S.W. 532. 

21. N.C.—Branch v. Walker, 92 N. 
O. 87. 

42 C.J. p 473 note 48. 

22. NT.—Hahl v. Sugo, 62 NE 135, 
169 NT. 109, 88 Am.S.R. 539, 61 Lr. 
R.A. 226. 

23. NT.—In re Ungrich, 94 N.E. 999, 
201 N.T. 415. 

42 C.J. p 473 note 50. 

24. NT.—In re Ungrich, supra. 

25. N T.—In re Ungrich, supra. 

42 C.J. p 473 note 51. 

Motion to amend, modify, or vacate 
order see infra § '62. 

26. Me—Moreland v. Vomilas, 144 
A. 652, 127 Me. 493 

33 C.J. p 964 notes 65, 66. 

27. U S —Garcia v. Sanford, D.C.Ga., 
62 F.Supp. 658. 

42 C.J. p 472 note 34—15 C.J. p 816 
note 26. 

28. Ala.—^Dulin v Johnson, 113 So. 
397, 216 Ala. 393. 


Ky.—Gross’ Adm’x v. Couch, 166 S. 

W.2<i 879, 292 Ky. 304. 

42 C.J. p 472 note 32. 

29. Cal —Newman’s Estate, 16 P. 
887, 75 Cal. 213, 7 Am S.R 146, 

42 C.J. p 472 note 35—15 C.J. p 815 
note 25. 

30. Neb.—Royal Trust Co. v. Cort¬ 
land Exch. Bank, 76 N.W. 425, 55 
Neb. 663. 

NC—Gatewood v. Leak, >6 S E. 706, 
99 NC. 363. 

31. N.T.—^Heishon v. Knickerbocker 
Life Ins. Co., 77 N.T. 278. 

42 C.J. p 472 note 37. 

32. N.T.—Aiken v. Aiken, 160 N.T.S. 
876. 96 Misc. 561. 

33. U S.—Murphy y. Herring-Hall- 
Marvin Safe Co., C.C.Nev., 184 F. 
495. 

34- Kan.—^Home State Bank v. 

Frank, 282 P. 712, 129 Kan. 311. 
N.J—Scranton Button Co. v. Neon- 
lite Corporation of America, 149 A. 
369, 105 N.J.Eq. 708. 

N.C.—Jeffreys v. Jeffreys, 197 S E. 
8, 213 N.C. 531—State v. Hum¬ 
phrey, 120 S.E. 85, 186 N C. 533. 

42 C J. p 473 note 55. 

Motion to amend, modify, or vacate 
order see infra § 62. 

10 


Branch first acquiring jurisdiction 
Where notices of motion concern¬ 
ing same matter arc made returnable 
before different branches of the 
court, the branch first acquiring 
jurisdiction is authorr^ed to hear mo¬ 
tion.—People ex rel. City of New 
Tork V. Every, 248 N.T.S. 92, 231 
App Div. 576. 

35. N.T.—Coleman v. Coleman, 221 
N.T S. 407, 129 Misc. 355. 

36. N.T.—Coleman v. Coleman, su¬ 
pra. 

37. N.T—Conrad v. Biddle, 289 N. 
T.S. 1090, 160 Misc. 466. 

42 C J p 473 note 58. 

Any county of district 

Motion on notice m action triable 
in eighth judicial district must be 
made in that district, but may be 
made in any county of district.— 
Coleman v. Coleman. 221 N.T.S. 407, 
129 Misc. 355. 

38. N.T.—Pindell v. Rockwood Hold¬ 
ing Corporation, 17 N.T.S.Zd 456, 
173 Misc. 916. 

42 C.J p 473 note 57. 

39. N.T.—^Wheeler v. Millar, 61 
How.Pr. 396. 

42 C J. p 473 note 59. 
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rules have been held to refer to motions which are 
made in an action that is pending^0 or which in 
some way relate to its pendency or procedure,and 
have been held not to affect or control a motion 
which may be made in other proceedings succeed¬ 
ing the final determination and judgment in an ac- 
tion^'2 or which is otherwise independent of the ac¬ 
tion and supplementary thereto.^3 

Words “county in which” the action “is triable” 
as employed in a court rule mean the place of 
trial^^ and do not mean any county in which plain¬ 
tiff might have laid the place of trial>5 The coun¬ 
ty designated in the summons and complaint is 
the one in which the action is triable.'*6 

Ex parte motion. In the absence of other stat¬ 
utory restrictions, where notice is not required to 
be g'iven, a motion may be made elsewhere than 
in the district in which the action is triable or in 
a county adjoining a county in which it is triable.'*'^ 

§ 8. Time of Moving 

As a matter of practice, unless satisfactory reason 
is shown for delay, motions based on mere irregularity 
may be denied unless made promptly or at the first op¬ 
portunity. 

It is necessary to comply with a statute or rule 
requiring a particular motion to be made within 
a stated timers unless there has been a valid exten¬ 


§9 

sion of such time.49 As a matter of practice, unless 
satisfactory reason is shown for the moving par¬ 
ty's delaySO motions based on a mere irregulari¬ 
ty may be denied unless made promptly or at the 
first opportunity,and prior to the taking of the 
next step in the proceeding^- with knowledge of 
such irregularity,S3 the rule applying with more 
strictness to motions of a merely dilatory nature®^ 
than to motions for relief affecting the substantial 
rights of the parties.SS Motions for relief from 
defaults should be made with diligence.®'® In the 
orderly trial of causes, motions should be presented 
in their proper sequence so as to present the par¬ 
ticular question which the court is called on to 
decide.® 

§ 9. Parties 

a. Who may move 

b. Who may be moved against 

a. Who May Move 

Parties to the action may move the court for proper 
cause, whereas strangers to the action ordinarily cannot 
make motions therein. 

A party, over whom the court has acquired 
jurisdiction,®3 or who submits to the authority of 
the court,®3 and who has an interest in the relief 
sought,®® may invoke the action of the court by a 
motion for proper cause.On the other hand, the 


The words '^action triable else^ 
where” fairly import that no motion 
shall be made in the district in a 
cause in which the venue is laid in 
another district.—Canal Bank v Har¬ 
ris, 19 Barb., N.T., 587, 1 Abb.Pr 192, 
10 How.Pr. 452—42 C.J. P 474 note 
66 . 

40. N.T.—^Phillips V. Wheeler, 67 N. 
T. 104—Braun v. Braun, 250 N.T.S. 
14, 140 Misc. 87. 

41. N.Y.—^Braun v. Braun, supra. 

42 C.J. p 474 note 61. 

42. N.T.—Curtis v. Greene, 28 Hun 
294. 

42 C.J. p 474 note 62. 

43. N.T.—^Braun v. Braun, 250 N.T. 
S. 14, 140 Misc. 87. 

44. N.T.—Askins v. Hearns, 3 Abb. 
Pr. 184—Chubbuck v. Morrison, 6 
How.Pr. 3 67. 

45. N.T.—^Askins v. Hearns, 3 Abb. 
Pr. 184. 

42 C.J. p 474 note 65. 

40. N.T.—^Davison v. Powell, 13 
How.Pr. 287. 

42 C.J. P 474 note 64. 

47. N.T.—Silver Creek Bank v. 
Browning, 16 Abb.Pr. 272, 24 How. 
Pr. 609. 

42 C.J. p 474 notes 67, 68. 


43. Cal.—Clark v. Crane, 57 Cal. 629. 
42 C.J. p 474 notes 74, 75. 

49. Conn.—Cristini v. Grifidn Hospi¬ 
tal, 57 A.2d 262, 134 Conn. 282. 

42 C J. p 474 note 77. 

Time to apply for extension 
Pa.—Kennedy v. Zanarini, Com.Pl., 
24 WestCoB.J. 177. 

50- N.T.—Fiorello v. New York 
Protestant Episcopal City Mission 
Soc., 217 N.T.S. 401, 217 App.Div. 
510. 

42 C.J. p 474 note 76. 

51. Mass.—Commonwealth v. Schaf- 
fner, 16 N.E. 280, 14-6 Mass. 512. 

42 C.J. p 475 note 7S 
Motions held too late 

(1) Motion, day after trial, to re¬ 
quire plaintiff to file map used dur¬ 
ing trial, but not introduced in evi¬ 
dence.—Peatherston v. Jackson, 36 S 
W.2d 405, 183 Ark. 373. 

- (2) Motion to exclude copy of sur¬ 
vey, memoranda, and field notes.— 
State of New Mexico v. Slate of 
Texas, 48 S.Ct. 126, 275 US 279, 72 
L.Ed. 280, modified on other grounds 
48 S.Ct. 344, 276 U.S. 558, 72 L.Ed. 
699. 

52, Ill.—^People V. Cloud, 60 Ill. 439. 
42 C.J. p 475 note 79. 

Motion ne recipiatnr should he filed 
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before filing of additional plea in bar. 
—Lanasa v. Beggs, 151 A. 21, 159 
Md. 311. 

53- N.T.—People v. Albany & S. R. 
Co., 8 Abb.Pr.,N.S., 122, 131, 39 
How Pr. 49, affirmed 57 Barb. 204. 
42 C.J. p 475 note 80. 

54. Ill.—Leiferman v. Osten, 47 N. 
E. 203, 167 Ill. 93, 39 L.R.A. 156. 

42 C.J. p 475 note 81. 

55. Okl.—Twine v. Carey, 37 P. 1096, 
2 Okl. 249. 

42 C J. p 475 note 82. 

50. Minn.—In re Kees’ Estate, 285 
NW. 836, 205 Minn. 349. 

57. Or.—Seeman v. Kuehl, 281 P. 
185, 131 Or. 162. 

58. NT.—Lyle v. Smith, 13 How.Pr. 
104. 

42 C.J. p 475 note 85. 

Motion to amend, modify, or vacate 
order see infra § 62. 

59- Va.—Lane v. Ellzey, 4 Hen. & M. 

504, 14 Va. 504. 

42 C.J p 475 note 87. 

00. Ky.—Jamison v. Tudor, 3 B. 
Mon. 355. 

42 C.J. p 475 note 88. 

61. Iowa.—Morrison v. Patterson, 
267 N.W. 704, 221 Iowa 883. 

Miss.—Caperton v. Winston County 
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general rule, supported by the weight of authority, 
is that a stranger to the suit cannot appear therein 
and make a motion,62 although he may be interest¬ 
ed in the subject matter of the suit,63 unless his 
incapacity has been waived64 or the motion is one 
made by a stranger for the purpose of being made 
a party to the suit.6'6 The practice in some juris¬ 
dictions, however, permits any person interested in 
a suit to make a motion with reference to his in¬ 
terest whether or not he is technically a party.®6 
A person having no interest whatever is not en¬ 
titled to move.6 7 

b. "Who May Be Moved against 

Motions can be made against parties to the cause, 
and, under some circumstances, against persons who are 
not parties; but a motion is inappropriate to obtain relief 
against strangers to the action in controversies not re¬ 
lated thereto. 

Ordinarily a motion is made against parties to 
the cause,68 and, it has been said, the immediate 
officers of the court wherein the motion is made.®^ 
On the other hand, a motion is not an appropriate 
remedy for bringing a person not a party to the 
suit before the court for the settlement of con¬ 
troversies existing between him and other persons 
which have no relation to the issues in the action.^o 
However, a motion sometimes may be made on no¬ 
tice against one not a party to the record^’i as 
where he has voluntarily submitted himself to the 
authority of the court by purchasing property. 


which is the subject of the action, from a party 
thereto, pending the action, '72 or at a judicial sale 
made by the direction of the court.73 

§ 10. Form and Requisites of Motion in Gen¬ 
eral 

a. In general 

b. Sufficiency of language and substance 
a. In General 

In genera!, a motion should be properly entitled and 
called to the attention of the court, and must comply 
with statutes or court rules prescribing its form and 
requisites; but, uniess otherwise prescribed, a motion 
may be made orally m open court and need not be in 
writing. 

In order to be sufficient a motion must comply 
with statutes,74 as, for example, statutes requiring 
motions to be subscribed by the party or his at- 
torney.75 In actions between the same parties in 
the same court, a motion by a party in each action 
at the same time and with the same object requires 
•but one set of papers.76 

Oral or written. In the absence of a statute or 
rules of court requiring it,77 a motion need not 
be reduced to writing,78 but may be made orally 
in open court ;79 and a rule requiring motions to 
be made in writing and filed does not apply to mo¬ 
tions of course made in the progress of the cause®® 
or to motions made in open court during the trial 


Fair Ass% 153 So. 801, 169 Miss. 
503. 

42 C.J. p 475 note 89. 

62. Cal.—^Difani v. Riverside County 
Oil Co., 256 P. 210, 201 Cal. 210— 
Lavaysse v. Superior Court, in and 
for City and County of San Fran¬ 
cisco, Department No. 14, 14‘6 P. 
2d 6S6, 63 Cal.App.2d 223. 

Nev.—Corpus Juris cited in State ex 
rel. Garaventa Land & Livestock 
Co. V. Second Judicial Dist. Court 
in and for Washoe County, 128 P. 
2d 266, 268, 61 Nev. 350. 

42 C J. p 476 note 90. 

63. Pa.—Cassone v. Alyea-Nichols 
Co., 3 Pa.Dist. & Co. 430. 

42 C.J. p 476 note 91. 

64. Neb.—Neitzel v. Lyons, 67 N.W. 
SG7, 48 Neb. 892. 

43 C J. p 47C note 92. 

Waiver of objections to motions gen¬ 
erally see infra § 12. 

65. N.J.—Linn v. Wheeler, 21 N.J. 
Eq. 231. 

60. Kan.—Citizens’ Ins. Co. v. Etch.- 
en, 207 P. 782, 111 Kan. 545. 

42 C.J. p 476 note 94. 

67- N.T.—O’Mahoney v. Belmont 62 
N.T. 133. 

42 C.J. p 476 note 95, 


68. Miss.—Caperton v. Winston 
County Fair Ass’n, 153 So. 801, 169 
Miss 503. 

In, motions relating to trusts, all 
persons materially interested should 
be made parties.—^New York Trust 
Co. V. Weaver, 62 N.Y.S.2d 698, 270 
App.Div. 989, affirmed 66 N.T.S.2d 
406, 271 App.Div. 776. 

69. Miss.—Caperton v. Winston 
County Fair Ass’n, 153 So. 801, 169 
Miss. 503. 

70. Wis.—State v. Circuit Court of 
Milwaukee County, 261 N.W. 737, 
219 Wis. 38. 

71. Wis.—Corpus Juris cited in 
State V. Circuit Court of Milwau¬ 
kee County, 261 N.W. 737, 740, 219 
Wis 38. 

42 C J. p 476 note 96. 

72. Wis.—Corpus Juris cited in 
State V. Circuit Court of Milwau¬ 
kee County. 261 N.W. 737, 740, 219 
Wis. 38. 

42 C.J. p 476 note 97. 

73. Wis.—Corpus Juris cited in 
State V. Circuit Court of Milwau¬ 
kee County, 261 N.W. 737. 740 219 
Wis. 38. 

42 C.J. p 47'6 note 98. 
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74. Ohio.—In re Bowen, 49 N.E.2d 
753, 141 Ohio St. 602. 

75. Ohio.—In re Bowen, supra. 
Reaulrlng signature 

Trial court may require counsel to 
sign a motion that has boon flled 
unsigned.—^W. C. Turnbow Petroleum 
Corp. V. Pulton, 194 S.W.2d 256, 145 
Tex. 56. 

76. N.T.—^Hornfager v. Hornfager, 
6 How.Pr. 13, Code Rep.,N.S., 180. 

77. D.C.—Smith v. Ross, 31 App. 
D.C. 348. 

42 C.J. p 476 note 1—1 C.J. p 103 note 
29 [c]. 

78. Cal.—Keck v. Keck, 26 P.2d 300, 
219 Cal. 316. 

La-—^Anderson v. Thomas, 117 So. 
573, 166 La. 612. 

Ohio.—Berman Realty Co. v. Lawson, 
App, 79 N.E.2d 576. 

Okl.—John Deere Plow Co. v. Owens, 
147 P.2d 149, 194 Okl. 96. 

42 C J. p 477 note 2. 

79. La.—Anderson v. Thomas, 117 
So. 573, 166 La. 512. 

42 C.J. p 477 note 3. 

8D. Iowa.—Young v. Burlington 
Wire Mattress Co., 44 N.W. 692, 79 
Iowa 415. 

42 C.J. p 477 note 4 . 
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or disposition of a case called for trial.^^ It is ad¬ 
vantageous and the better practice, however, to re¬ 
duce a motion to writing, even though not strictly 
requisite.®^^ While a written motion may be orally 
or informally supplemented and broadened in scope 
at the time of its presentation,®^ this method of 
procedure has been said not to be good practice.®^ 

Necessity of calling to a/ttention of court. Re¬ 
ducing to writing and filing an application for a 
rule or order of the court generally are not suffi¬ 
cient; the attention of the court must be called 
to it, and the court moved to grant the relief re¬ 
quested.®^ It need not, however, be called to the 
attention of the court in writing even where writ¬ 
ten notice of motion is required®® and under a court 
rule the serving and filing of the papers may be 
deemed sufficient.®^ 

Entitling. A motion required to be in writing 
should be properly entitled;®® and a failure to ob¬ 
serve this requirement may justify a denial of the 
motion.®^ Unless it appears that an adverse party 
has been in nowise misled,®® it is a fatal defect that 
the papers are wrongly entitled as to the court®^ 
as to the parties,®® or as to the suit.®® A motion 
affecting several actions ordinarily should be en¬ 
titled in all the actions,®4 although if entitled in 
only one the defect may be treated as merely tech¬ 
nical.®® There is some authority to the effect that 
the moving papers should not be entitled if no suit 


§ 10 

is pending.®® An objection that the moving papers 
are not properly entitled may not be based on op¬ 
posing papers entitled in the same manner.®*^ 

Verification. Ordinarily a motion need not be 
verified,®® and where a motion by reason of its 
form does require verification, and the verification 
is defective or missing, the court has jurisdiction 
to permit amendment.®® Motions based on facts 
within the judicial knowledge of the court need 
not be verified.! 

Determhvation, of character of motion. The 
character of a motion is determined by the facts 
stated and the relief authorized to be granted, rath¬ 
er than by the name or designation given it by the 
movant;® and the court will not treat a motion as 
being of a particular kind if by its terms it is man¬ 
ifestly not such a motion.® 

b. Sufficiency of Language and Substance 

A motion need not be drawn with the technical exact¬ 
ness required of a pleading; but it must specify the 
grounds on which it is based and the relief desired. 

Motion papers need not be drawn with the tech¬ 
nical exactness required in pleading^ but, like 
pleadings, must be construed most strongly against 
the proposer thereof.® Clerical errors may be dis¬ 
regarded;'® but a motion may be denied where the 
motion papers are defaced by erasures and inter¬ 
lineations'^ or are subject to the same objection 


81. Pa.—Regal Building & Loan 
Ass'n v. Baron, 20 Pa.Dist. & Co. 
492, 50 MontgCo. 48. 

42 CJ. p 477 note 4 [a] (2). 

82. Mont—^Wallace v. Lewis, 24 P. 
22, 9 Mont. 399. 

42 C.J. p 477 note 5. 

83. Okl.—John Deere Plow Co. v. 
Owens, 147 P.2d 149, 194 Okl. 96. 

84. Okl.—John Deere Plow Co. v. 
Owens, supra. 

85- Ill.—People v. Brickey, 178 NE. 
483, 346 Ill. 273—People v. Wade, 
258 IlLApp. 138—Velde v. Schrock, 
253 Ill.App. 274. 

Mont.—Gahagan v- Gugler, 52 P.2d 
150, 100 Mont. 699. 

42 C.J. p 477 note 8. 

80. Mont.—Rutherford v. Talent, 9 
P. 886, 6 Mont. 112. 

42 C.J. p 477 note 9. 

87. Wis.—State v. Reid, 188 N.W. 
67, 177 Wis. 612. 

42 C.J. p 477 note 11. 

88. N.Y.—Miller v. Dows, 2 How.Pr. 
98. 

42 C J. p 477 note 13. 

89. N.T.—Foote v. Emmons, 2 How. 
Pr. 89. 

42 C.J. p 477 note 14. 


90. S.D.—Jerauld County v. Wil¬ 
liams. 63 N.W. 905, 7 S.D 196. 

42 C.J, p 477 note 15. 

91. N T —Clickman v. Clickman, 1 
N.Y. 611. 

92. N.Y.—Pelt V. Hyde, 1 How.Pr. 
64. 

42 C J. p 477 note 17. 

93. N.Y.—Phelps V. Hall, 5 Johns 
367. 

42 C.J. p 477 note 18. 

94. Wis—Kellogg V. Coller, 3 N.W. 
433, 47 Wis. 649. 

42 C J. p 478 note 19. 

95. Wis.—^Kellogg v. Coller, supra. 

96. N.Y.—In re Bronson, 12 Johns. 
460 

42 C.J. p 478 note 21, 

97. N.Y.—^Atwater v. Williams, 2 
How.Pr. 274. 

98. Ohio.—^In re Bowen, 49 NE.2d 
753, 141 Ohio St. 602. 

Supporting affidavits see infra §§ 
22-32. 

99. Ohio.—In re Bowen, 49 N.E.2d 
753, 141 Ohio St. 602. 

1. Ind.—^Ashley v. Canida, 192 N.E. 
317, 99 Ind.App. 313. 

2. D.C.—^Acker v. H. Herfurth, Jr., 
Inc.. 110 F.2d 241, 71 App.D.C. 241. 
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Ohio.—Carrier v. Neal, App., 35 N. 
E2d 870, affirmed 33 N.E.2d 1002, 
13S Ohio St. 131, following Suave¬ 
ly V. Wilkinson, 33 N.E.2d 999, 138 
Ohio St. 125—J. & P. Hang Co. v. 
City of Cincinnati, 22 N.E.2d 540, 
61 Ohio App. 314. 

Okl.—French v. Boles, 261 P. 196, 
128 Okl. 90—In re Baptiste’s 

Guardianship, 256 P. 520, 125 Okl. 
184. 

42 C.J. p 478 note 24. 

Abolition of forms of motion 

Name given to the motion itself 
is unimportant where the forms of 
motion have been abolished in prac¬ 
tice.—^Norton v. Reed, Mo.App, 200 
S.W. '667. 

3. Ohio.—J. & P, Harig Co. v. City 
of Cincinnati, 22 N.E.2d 540, 61 
Ohio App. 314. 

4. Ind—Lashley v. King, 20 Ind. 
232. 

42 C.J. p 478 note 25. 

5. Ind.—Consumers' Co. v. Rubble, 
122 NE. 607, 69 Ind.App. 617. 

6. Ill.—Theile v. Chicago Brick Co., 
60 Ill App. 559. 

42 C.J. p 478 note 27. 

7. N.Y.—^Henry v. Bow, 20 How.Pr. 
215. 
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which they seek to raise in the adversary’s proceed¬ 
ings,® or are conditioned on the court’s making 
a certain ruling in advance.® It has been held 
that, unless made at chambers,^® the motion need 
not show that it was made in the proper county, 
this being a matter to be raised in opposition. ^ 

Statement of grounds. A motion,including an 
oral motion,ordinarily should set forth the 
grounds on which it is based; and, subject to some 
exceptions,only the grounds so* stated will be 
considered,and others that should have been 
presented will be considered as waived.^® Where 
the motion is required to be in writing, the par¬ 
ticular grounds thereof should appear plainly either 
by the notice of motion or the affidavits accom¬ 
panying iti'7 and, sometimes by statutory require¬ 
ment, all motions must be accompanied by a writ¬ 
ten specification of the reasons on which they are 
founded.^® 

Prayer for relief. A motion should point out 
specifically what relief is desiredl® but a motion 
praying for certain relief may sometimes be treated 


as a motion for relief substantially embraced thcrc- 
in.20 It has been held that a prayer for a specific 
order must be construed to include a request for 
a determination of all questions necessarily pre¬ 
liminary to the denial or granting of the relief 
sought.®! 

§11. Filing or Entry of Motion 

Written motions are sometimes required to be filed 
and entered in a specified time and manner. 

Motions in writing must, in some jurisdictions, be 
filed or entered2'2 in time^a on a motion docket^* 
or motion or rule book.25 A written motion, re¬ 
quired to be filed, must be delivered for that pur¬ 
pose to the proper officer2® and if so delivered may 
be deemed filed,2"? altliough as to this there is some 
authority to tlie contrary.28 Motions made viva 
voce need not be reduced to writing and filed ;29 
or the requirement may be that the grounds of the 
motion be reduced to writing and spread on the 

record.30 

Parties affected. A mere entry on the motion 


8. N.T,—Sawyer v. Schoonmaker, 8 
How.Pr. 198. 

42 C.J. p 478 note 29. 

9« Nev.—^Lee v. McLeod, 15 Nev. 158 

10. N.Y.—^Dodffe v. Rose, 1 Code 
Rep. 123. 

42 C.J. p 478 note 31. 

11. N.T.—Newcomb V. Reed, 14 
How.Pr. 100. 

42 C.J. p 478 note 32. 

12. Mo —State v. Harris, 81 S.W.2d 
632, 229 MoApp. 721. 

Nev.—Corpus Juris cited in In re 
Hughey, 156 P.2d 733, 735, 62 Nev. 
498. 

42 C J. p 478 note 35. 

13. Cal.—Williams v. Plawley, 77 P. 
762, 144 Cal. 97. 

42 C.J. p 478 note 43. 

14. Minn.—Richards v. White, 7 
Minn. 345. 

42 C.J. p 478 note 36. | 

15. Mo—State v. Harris, 81 SW.2d 
632, 229 Mo.App. 721. 

42 C.J. p 478 note 37. 

16. Wis—Bonesteel v. Orvis, 23 
Wis. 506, 508, 99 Am.D. 201. 

42 C.J. p 478 note 38. 

17- Utah.—Pelt City Townsite Co. v. 
Pelt Inv. Co., 167 P. 835, 50 Utah 
364 

42 C.J p 478 note 40. 

Statement of grounds in notice of 
motion generally see infra § 17. 

18. Mo.—^Wampler v. Atchison, etc , 
R. Co, 190 S.W. 908, 269 Mo. 464 

42 C.J. p 478 note 42. 

19. Or.—Hammer v. Campbell Auto¬ 


matic Safety Gas Burner Co., 144 
P. 396. 74 Or. 126. 

42 C.J. p 479 note 45. 

Nature and scope of relief under 
prayer see infra § 39. 

20. Or.—State v. Warner Valley 
Stock Co., 137 P. 746, 68 Or. 466. 

21. Cal.—^In re Connell’s Estate, 9 
P.2d 849, 121 CaLApp 703. 

22. Ga.—Smith v. Equitable Morlg. 
Co., 25 S.E. 423, 98 Ga 240. 

42 C.J. p 479 notes 49, 56. 

Filing of notice of motion see infra 

§ 18. I 

Proper practice 

Practice of filing with written no¬ 
tice of motion served on opposite 
party statement in writing of motion 
intended to be made and grounds 
therefor is proper.—Great Northern 
Ry. Co. v. Hatch, 38 P.2d 976, 98 
Mont. 269. 

Judge of court of record has right 
to accept and enter filing of motions. 
—Cannon v. Nikles, 151 S.W.2d 472, 
235 Mo.App. 1094. 

Motion deemed refiled 
Where a party files a motion, in¬ 
consistent with a former motion, hut 
withdraws the second motion, and 
the court thereafter entertains the 
first motion, the first motion will be 
considered as having been refiled 
after the withdrawal of the other.— 
Louisville, etc., R. Co. v. Rinicker, 
47 N.E. 239, 17 Ind.App. 619. 

Piling of motion held largely discre¬ 
tionary 

Ill.—Leonard v. Stone, 39 N.E 2d 388, 
313 Ill.App. 149, reversed on other 
grounds 45 N.E 2d 620, 381 Ill. 343. 
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23. Mo.—State v. Underwood, 76 Mo. 
630. 

42 C.J. p 479 note 50. 

24. Ga.—Smith v. Equitable Mortg. 
Co., 25 S.E. 423, 98 Ga. 240. 

42 C.J. p 479 note 61. 

25. Pa.—Croop v. Preas, 8 Pa.Co. 
107. 

42 C.J. p 479 note 52. 

20. Ill.—Lewis V. Firemen's Ins. Co., 
67 I11.APP 195. 

42 C.J. p 479 note 53. 

27, Ala—Ex parte Phillips, 165 So. 

80, 231 Ala. 364. 

42 C.J. p 479 note 64. 

Ofdcers* failure to file motion did 
not render it subject to dismissal.— 
Pierce v. Isabel, 46 N.E.2d 292, 70 
Ohio App. 385. 

Piling nunc pro tunc 

Whore a motion is delivered to the 
office of the clerk and has been 
placed in the files without being 
stamped as filed, it is proper to enter 
an order that it be marked filed as 
of the date on which it was delivered 
to the clerk.—^Petit v. Cuneo, 7 NE. 
2d 774, 290 Ill-App. 16. 

28. La.—Ford v. Brooks, 35 La.Ann. 
151. 

42 C.J. p 479 note 55. 

29. Ill.—Reilly v. Wilkins, 67 Ill. 
App. 104. 

"Motions made in open court . . 

need not be , . . filed unless re¬ 

quired to bo so by the rules of 
court.”—^Anderson v. Thomas, 117 So. 
573, 166 La. 512. 

30. Tenn.—Melton v. Edwards, 6 
Heisk. 250. 

42 C.J. p 479 note 58. 
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docket is not notice of what it imports, except as ' 
'between the parties w'ho, in legal contemplation, 
are in court.^'^ 

§ 12. Objections and Waiver Thereof 

An irregularity in a motion may be deemed waived 
by appearing and contesting the motion on the merits 
or otherwise failing to make timely objection to the ir¬ 
regularity. 

An irregularity in making a motion must, by 
proper objection, be taken advantage of at the first 
opportunity,32 and, if advantage is not so taken, the 
objection may be deemed waived.32 Thus, when 
parties appear and resist a motion on its merits, 
without objection, they will be deemed to have 
waived all previous irregularities,34 such as failure 
to set forth the grounds of the motion^'S or the in¬ 
correct entitling of the motion papers.^® It has 
been held that the objection that the venue of the 
motion was laid in the wrong county can be 
waived®^ by failure to oppose the motion on that 
ground.33 Even the objection that the proceeding 
should have been by suit rather than motion may 
be waived by appearance and making the same de¬ 
fense that could have been made to an action.39 

§ 13. Notice of Motion 

Particular matters with respect to notice of a 
motion are discussed in the sections immediately 
following. 


Examine Pocket Parts for later cases, 

§ 14. - Nature and Purpose 

The purpose of a notice of motion Is to enable the 
adverse party to be heard; the notice is not the motion 
itself; nor is it a proceeding in court or process. 

A notice of motion is not the motion itself^® 
and the making of the motion will not be inferred 
from the giving of the notice.^^ Such notice is not 
a proceeding in court^^ or process and the no¬ 
tice, before it is returnable, does not of itself con¬ 
fer exclusive jurisdiction of the matter in the court 
where the motion is made.^*^ Its purpose is to en¬ 
able the party to whom it is given to appear for 
his own protection and be heard before an order is 
made.45 

§ 15. - Necessity 

In general, notice of motion Is required where the 
statutes so specify or where principles of natural jus¬ 
tice entitle the adverse party to an opportunity to be 
heard; but parties are sometimes held bound to take 
notice of motions made in court during the pendency of 
the action. 

As a general rule, notice of motion is required 
where a party has a right to resist the relief sought 
by the motion and principles of natural justice de¬ 
mand that his rights be not affected without an 
opportunity to be heard,46 notwithstanding the si¬ 
lence of the statutes as to notice of the motion in 
question ;4'7 and clearly notice must be given where 
ie statutes so require.48 Under some statutes it 


31. Ala.—Oswitchee Co. v. Hope, 5 
Ala. 629. 

32. Mo.—Corpus Juris cited in Rudd 
V. Rudd, 13 S.W.2d 1082, 1084, 223 
Mo.App. 472. 

42 C.J. p 479 note 61. 

33. Mo.—Rudd V. Rudd, 13 S.'W'.2d 
1082, 223 MoApp. 472. 

34. Nev.—State v. Cecchettini, 199 
P. 1004, 201 P. 547, 45 Nev. 238. 

42 C.J. p 479 note 63. 

35. Mo.—Corpus Juris cited in Rudd 
V. Rudd, 13 S.W.2d 1082, 1084, 223 
Mo.App. 472. 

S.D—Jackson v. First State Bank, 
113 N.W. 876, 21 S.D. 484. 


41. Cal.—^Herrlich v. McDonald, su- | 
pra. I 

In New York 

(1) It has been said that a motion 
IS made, just as an action. Is com¬ 
menced, by service of process and 
not by its mere issuance.—^Kram v. 
Cohen, 60 N.Y.S 2d 322—In re Walk¬ 
er, 50 N.T.S.2d 277. 

(2) It has also been said, however, 
that a motion is made when it is 
returned in court and not when the 
notice is served.—Clinton Trust Co. 
V. Mahoney, 299 N.Y.S. 32, 252 App. 
Div. 763—Jamaica Sav. Bank v. Ri- 
sian Realty Corporation, 300 N.Y.S. 
553, 165 Misc. 372. 


40. Cal.—McDonald v. Severy, 59 P. 

2d 98, 6 Cal.2d 629. 

Ill.—^Petition of Volpe, 6'6 N.E.2d 
146, 328 I11.APP. 311. 

Mo—^Doug-herty v. Manhattan Rub¬ 
ber Mfg. Co., 29 S.W.2d 126, 325 
Mo. 656—^Mandel v. Bethe, App., 
170 S.W.2d 87—Corpus Juris quot¬ 
ed in In re Waters’ Estate, 153 S. 
W.2d 774, 776. 

Mont.—^Vande Veegaete v. Vande 
Veegaete, 255 P. 348. 79 Mont. 68. 
S.C.—^Ex parte Hart, 2 S.B.2d 52, 190 
S.C. 473, certiorari denied Bowen 
V. Hart, 60 S.Ct. 82, 308 U.S. 569. 
84 LEd. 477—^Varser v. Smith, 197 
S.E. 394, 187 S.C. 328. 

42 C.J. p 480 note 73. 


36. N.Y.—Watts v. Nichols, 19 N.Y. 
Wkly.Dig. 165. 

37. N.Y.—Matter of Sherman, 133 
NY.S. 931, 76 Misc. 45. 

42 C.J. P 474 note 70. 

38. N.Y.—People v. Anglo-American 
Sav., etc., Ass’n, 101 N.Y.S. 270, 
115 App.Div. 692. 

39. Ky.—Cecil v. Gardner, 5 Ky.Op. 
21 . 

40. Cal.—^Herrlich v. McDonald, 22 
P. 299, 80 Cal. 472. 

42 C.J. p 479 note 68. 


42, Cal.—Younglove r. Steinman, 22 
P. 189, 80 Cal. 376. 

43, Tenn.—Cheatham v. Howell, 6 
Yerg. 311. 

42 C.J. p 479 note 71. 

Order to show cause as original proc¬ 
ess see infra § 20. 

44 , —^People ex rel. City of 
New York v. Every, 248 NY.S 92, 
231 App.Div. 576. 

45 , Ill.—^Parmer v. Fowler, 123 N.E 
550, 288 Ill. 494. 

42 C.J. p 480 note 72. 
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47. Mo—Corpus Juris quoted in In 
re Waters’ Estate, App., 153 S W. 
2d 774, 776. 

Mont.—^Vande Veegaete v. Vande Vee¬ 
gaete, 255 P. 348, 70 Mont. 68. 

42 C J. p 480 note 73. 

48. N.C.—Beck v. Lexington Coca 
Cola Bottling Co., 5 S.E.2d 865, 216 
N.C. 579. 

Tex—Commercial Credit Co. v. Ram¬ 
sey, Civ.App., 138 S.W.2d 191, er¬ 
ror dismissed, judgment correct. 
Orders extending time within 

which any act or proceeding in an 
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is left to the court to determine whether notice 
should he given ^ 9 

If the granting of a motion is mandatory and 
does not rest in the discretion of the court, it may 
ordinarily be made without notice,^9 whereas notice 
is necessary if the motion is not grantable of 
course.^‘1 It has been said that ex parte motions 
are frequently permissible in procedural matters^^ 
and also in situations and under circumstances of 
emergency and an exception to a rule requiring 
notice is sometimes made where notice or the re^ 
suiting delay might tend to defeat the object of the 
motion.s^ 

Motions in cowrt in pending causes. When a 
party is once in court by legal process or his own 
act, the practice requiring motions to be made with 
the knowledge or in the presence of opposing coun¬ 
sel is a matter of courtesy and not of right and, 
in legal strictness, parties are bound to take notice 
of all motions made in court during the pendency 
of the action,®® or at least during the term®"^ or 
the progress of the trial,®® unless actual notice is 
required by statute,or by the court rules,®® or 
by some express direction of the court made in the 
cause by decree or otherwise.®^ 


Adjourned or deferred hearing. Where notice 
of motion is given and the parties appear in court, 
a new notice for a hearing at a later date is not re¬ 
quired;®^ but a new notice may be necessary where 
an extension has been granted on motion of one 
party in the absence of the other,®® or where a 
rule of court establishes a law day for the disposi¬ 
tion of motions and a hearing at a different time 
without notice would be misleading,®^ or where a 
motion has been continued indefinitely.®® 

Motions out of coiirt or in causes not on the rec¬ 
ord. Parties are not bound to take notice of mo¬ 
tions which are made out of court®® or term,®7 or 
after the action has been terminated by final judg¬ 
ment'®® or settled and dismissed,®® or which affect 
the interests of the party beyond the original proc¬ 
ess;*^® and, hence, except as to motions ex parte 
not requiring notice, motions in causes not on the 
record or docket will not be heard without noticc.^i 

Effect of want of notice. The sanction for the 
enforcement of provisions requiring notice of mo¬ 
tions is not a mandatory order of the court, but 
the consequences resulting from the failure of the 
moving party to give the notice or serve the papers 
as required.72 While it has been held that an order 
made without notice on a motion requiring notice 


action or special proceeding* must be 

taken can be made only on notice.— 

Banking Commission of Wisconsin v. 

Flanagan. 289 N.W. 647, 233 Wis. 

405. 

49. Cal.—^Arata v. Tellurium Gold, 
etc., Min. Co., 4 P. 195, 65 Cal. 340. 

42 C.J. p 480 note 74. 

50. Ill.—^People V. Wade, 258 Ill.App. 
138. 

Mo.—Corpus Juris quoted in In re 
Waters' Estate, App., 153 S.W 2d 
774, 776. 

S.C.—Varser v. Smith, 197 S E. 394, 
187 S.C. 328. 

42 C.J. p 4S0 note 75. 

51. Mo.—Corpus Juris quoted in In 
re Water.s’ Estate, App., 153 S.W. 
2d 774, 776. 

SC.—^Varser v. Smith, 197 S.E. 394, 
187 S.C. 328. 

42 C.J. p 480 note 76. 

52. Nev—Farnow v. Department 1 
of 8th Judicial Dist. Court in and 
for Clark County, 178 P.2d 371. 

53. Nev—Famow v. Department 1 
of Sth Judicial Dist. Court in and 
for Clark County, supra. 

54. Nev.—Pratt v. Rice, 7 Nev. 123. 

42 C.J. p 480 note 77. 

55. Pa.—Seidel v. Hurley, 1 Woodw. 
352. 

58. N.D.—Saunders v. Harris, 139 
N.W. 325, 24 N.D. 23'6. 

42 C.J. p 480 note 86. J 


**When a motion is made in the 
progress of a cause, the parties are 
presumed to be in court,”—^Dough¬ 
erty v Manhattan Rubber Mfg. Co., 
29 SW.2d 126, 127, 326 Mo. 656— 
Laughlin v. Fairbanks, 8 Mo. 367, 371. 

57. N.C.—^Harris v. Board of Educa¬ 
tion of Vance County, 7 S.E 2d 538, 
217 N.C. 281. 

42 C.J. p 481 note 86. 

58. U.S.—Dodge v. U. S., N.T., 131 
F. 849, 65 C.C.A. 303, certiorari de¬ 
nied 25 S.Ct. 790, 195 U.S. 632, 49 
L.Ed. 353. 

42 C.J. p 481 note 87. 

59. Colo.—La Junta, etc., Canal Co. 
V. Hess, 65 P. 729, 25 Colo. 513. 

42 C.J. p 481 note 88. 

63. Fla.—^Haughey v. Heaney, 103 
So. 400, 89 Fla. 102. 

42 C.J. p 481 note 89. 

SoO'Pe of court rule 

Court rules providing that no mo¬ 
tion will be heard without notice to 
opposite party and relating to for¬ 
warding of notice by mail apply to 
notice required when a hearing is 
to be had hut do not apply where, 
after full hearing, court indicates 
its ruling and instructs counsel for 
prevailing parties to prepare order.— 
Macartney v. Hale, 48 N.E.2d 670 
318 Ill.App 502. 

61. Ill —Roby V. Title Guarantee, ‘ 
etc., Co., 46 N.B. IIIU, 166 Ill. 336. | 
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62- Iowa.—Keokuk v. Schultz, 176 
I N.W. 946, 188 Iowa 937. 

42 C.J. p 480 note 79. 

63- N.M—Ojo del Espiritu Santo Co. 
V. Baca, 214 P. 768, 28 N.M. 509. 

42 C J. p 480 note 80. 

64, Ariz.—Garner v. Towler, 213 P. 
390, 25 Ariz. 101, 103. 

42 C.J. p 480 note 81. 

65. Colo.—Fischer v. Hanna, 47 P. 
303, 8 Colo.App. 471. 

La.—Hennon v. New Orleans, etc., 
R. Co., 20 La.Ann. 544. 

60. Ohio.—Gardner v. Cline, 2 Ohio 
Dec. (Reprint) 301, 2 West.L. 

Month. 329. 

42 C.J. p 481 note 91. 

■67. N.C.—Allison v. Whittier, 8 S.E. 

338, 101 N.C. 490. 

42 C.J. p 481 note 92. 

68. Mo —Dougherty v. Manhattan 
Rubber Mfg. Co., 29 S,W.2d 126, 
325 Mo. 656. 

42 C.J. p 481 note 94. 

69. Iowa.—^Keeney v. Lyon, 21 Iowa 
277. 

70. Miss.—Haley ▼. Williams, 16 
Miss. 487. 

71. Mo.—'Corpus Juris quoted In 
Mandel v. Betho, App., 170 S.W 2d 
87, 90. 

42 C.J. p 481 note 97. 

72. Wash—Reagh v. Schalkenhach, 
71 P.2d 570, 191 Wash. 600. 
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may sometimes be reg-arded as void,73 as where it 
is made after the expiration of the term when the 
court has lost jurisdiction of the parties,ordi¬ 
narily, when the court has jurisdiction of the case, 
an order granted on a motion without notice when 
notice should have been given is regarded as merely 
irregular,75 although the absence of notice is 
ground for denying the motion^s or, as discussed 
infra § 62, for vacating the order. 

§16. - To Whom Given 

In general, notice of motion should be given to all 
parties who have appeared in the action and are inter¬ 
ested in the question to be determined. 

Aside from the question on whom service of the 
notice is to be made, as discussed infra § 18, it 
may be said generally that, where notice is neces¬ 
sary, it should be given to all parties who have an 
interest in the question to be determined on the 
motion77 and who have appeared in the action ;78 
but ordinarily notice need not be given to persons 
who are not so interested.79 Under some statutes 
the rule as that, subject to certain exceptions, no¬ 
tice need not be given to a defendant who has not 
appeared. 8 9 

§ 17. -Form and Requisites 

a. In general 

b. Designation of time and place 

c. Grounds of relief 

d. Reference to, and annexing of, sup¬ 
porting papers 

a. In General 

A notice of motion must comply with the statutes and 
rules of court as to Its form and requisites; and, if no 


form Is prescribed, a notice which reasonably furnishes 
information of the motion is sufficient. Ordinarily the 
notice must be in writing, designate the court or judge 
before whom the motion is to be made, designate the 
parties, specify the relief sought, and be duly subscribed. 

A notice of motion must comply with the form 
and requisites prescribed by statute otherwise 
the court will have no jurisdiction.82 Ordinarily, 
where the matter of notice is covered by court 
rules, only such notice is required as the rules of 
the court prescribe.^^ If no particular form is 
prescribed, a notice which reasonably furnishes in¬ 
formation of the motion is sufficient and, al¬ 
though a notice is liable to technical objections, it 
will be sustained if it is so explicit as to render a 
mistake impossible,or even if there is a more sub¬ 
stantial defect or omission which does not mis¬ 
lead anyone.SS While a notice, if in general terms, 
is favorably construed,^7 if it descends to particu¬ 
lars it is taken more strictly and must be more cor¬ 
rect in its statements.88 

Necessity of written notice. Ordinarily a stat¬ 
ute or rule requiring a notice, unless otherwise 
specified,means a notice in writingand the 
notice should be in writing under an express re¬ 
quirement to that effect.^^ In any event it is de¬ 
sirable to give written notice because it is safest 
and most conducive to justice, even though not 
strictly requisite.®^ 

Designation of court. The notice should desig¬ 
nate the court or judge before whom the motion is 
to be made,®3 but an incorrect and conflicting des¬ 
ignation may be disregarded as surplusage.®^ 

Designation of parties. The notice should identi¬ 
fy the cause by giving the names of the parties®'^ 


73. Idaho.—^Kerns v. Morgan, 83 P. 
954, 11 Idaho 572. 

42 C.J. p 481 note 99. 

74. Ind.—Jenkins v. Corwin, 55 Ind. 
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Tex.—^Harvey v. Carroll, 10 S.W. 334, 
72 Tex. 63. 

75- Wis.—Hungerford v. Cushing, 2 
Wis. 411. 

42 C.J. p 481 note 2. 

70. S.C.—Jackins v. Dickinson, 17 
SB. 996, 39 S.C. 436. 

42 C J. p 481 note 3. 

77- Pa.—Lancaster's Appeal, 4 A. 

333, 111 Pa 524. 

42 C.J. p 481 note 6. 

78. Colo.—La Junta, etd.. Canal Co. 

v. Hess, 65 P. 729, 25 Colo. 613. 

42 C.J. p 481 note 7. 

79- N.T.—Baumeister v. Demuth, 82 
N.Y.S 831, 84 App.Div. 394, af¬ 
firmed 71 NE 1128, 178 N.Y. 630. 
42 C.J p 481 note 8. 

80. Minn.—^Holton v. Holton, 190 N. 

GO'C.J.S.—2 


W. 542, 153 Minn 346, 41 A.L.R. 
1415. 

42 C.J. p 481 note 9. 

81. Ohio.—^Reynolds v. Reynolds, 12 
Ohio App. '63, 31 O.CA. 129. 

82. Ohio.—^Reynolds v. Reynolds, 
supra—Nye v. Stillwell, etc, Co, 
12 Ohio Cir.Ct. 40, 5 Ohio Cir.Dec. 
335. 

83. Mo.—^Dougherty v. Manhattan 
Rubber Mfg. Co.. 29 S.W 2d 126, 325 
Mo. 656—^Laughlin v. Fairbanks, 8 
Mo. 367. 

84. R.I.—^Arnold v. Regan, 69 A. 292, 
29 R.I. 71. 

Tex.—Campbell v. Richards, Civ App., 
233 S.W. 532. 

85. U.S.—^Alexander v. Brown, D.C , 
1 Pet. 683, 7 L.Ed. 314. 

42 C.J. p 482 note 14. 

80. W.Va.—St. George Dist. Bd. of 
Education v. Parsons, 22 W.Va. 308. 

42 C.J. p 482 note 15. 

87. Va.—Curtis v. Peebles, 172 S.E. 

IZ 


257, 161 Va. 780—Drew v. Ander¬ 
son, 1 Call., 5 Va. 61. 

88. Va.—^Drew v. Anderson, supra. 

89. Colo.—Wellmuth v. Rogers, 138 
P. 69, 25 Colo.App. 386. 

42 C.J. p 482 note 19. 

90. Mich.—Mason v. Kellogg, 38; 
Mich. 132. 

42 C.J. p 482 note 20. 

91. S.C —^Ex parte Apeler, 14 S.E. 
931, 35 S.C. 417. 

42 C J. p 482 note 22. 

92. Cal.—^Bear River, etc.. Water, 
etc., Co. V. Boles, 24 Cal. 354. 

Ky.—Floyd v. Black, Litt.Sel.Cas. 11. 

93. Minn.—^Tale v. Edgerton, 11 

Minn, 271. 

42 C J. p 482 note 23. 

94. N.Y.—^People v Sessions, 19 

Ahb.NCas. 192, 62 How.Pr. 415. 

42 C.J. p 482 note 24. 

95. Iowa.—^Eastman v. Moore, 14: 
Iowa 586. 

42 C.J. p 482 note 25. 
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and 'be addressed to all the parties or attorneys in¬ 
tended to be servcd.96 A misnomer may be fatal, 
especially where the motion is directed against a 
merely technical defect in the adversary’s proceed¬ 
ings, ^ 8 but ordinarily an omission or error in the 
naming of the parties may be disregarded where no 
one has been misled.®® 

Specifying relief sought, A notice of motion 
must specify the object of the motion or the relief 
sought,! which will limit the scope of the motion ;2 
and under a statute requiring that the notice shall 
contain the nature and terms of the order applied 
for, compliance therewith is necessary to give the 
court jurisdiction.^ 

Authority to give^ and signature. A notice of 
motion in a suit pending in a court of record, when 
required to be in writing, must be subscribed by the 
attorney of record for the moving party^ or by 
the party.® However, the want of the signature, 
not being misleading, is an irregularity.® 

Ame'tvdment. A notice of motion may be amend¬ 
ed so as to cure an irregularity.'^ It has been held, 
however, that, unless permitted by statute,s radical 
defects in matters of substance cannot be cured 
by amendment after the expiration of the time lim¬ 
ited for serving the notice,® as the allowance of 
such an amendment would in effect extend the 
statutory period.!® 

b. Designation of Time and Place 

A notice of motion ordinarily must specify the time 
when and place where the motion is to be heard. 

It is a fundamental requirement that a notice of 
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motion shall specify the day or time when it is 
returnable and the hearing is to be had,!! and be 
for a “motion day” where such a day has been 
fixed by rule of court.!'^ Subject to statutes and 
court rules, a notice of motion for the next term 
of a given court, without specifying any particular 
day, is sufficient;!® and, if it adds a particular day 
for the motion, which is several terms afterward, 
this addition may be rejected as surplusage,!^ as 
may also an erroneous designation of a certain 
week day where the notice specified the day of the 
month on which it was returnable,!® although a no¬ 
tice designating a certain week day as falling on 
the wrong day of the month has been held bad.!® 
The notice must specify one certain time only,!^ 
and cannot be in the alternative.!® Where notice 
is for a certain day or as soon thereafter as coun¬ 
sel can be heard and the day happens to be a legal 
holiday, it has been held that the notice is good fox 
the following day.^® 

Place of return or hearing. The notice should 
state the place where the motion is to be made,20 
but, where the place of a term of court is fixed by 
a law so that parties are required to take notice of 
it, a notice of motion designating the term need not 
otherwise specify the place,2! and even the mention 
of a wrong place may be rejected as surplusage.2'2 
Failure to specify the place of holding court is 
cured by appearing and resisting the motion.23 

c. Grxounds of Relief 

A notice of motion ordinarily must set forth the 
grounds on which relief is sought, unless, according to 
some authorities, the ground's are stated In affidavits 
served with the motion. 
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90. N.T.—^Anderson v. Vandenburg-h, 
1 HowPr. 212. 

42 C.J. p 482 note 26. 

97. N.T.—Sandland v. Adams, 2 
How-Pr. 9S. 

98. N T.—Hawley v. Donnelly, 8 
Paige 415 

99. S.D.—Jerauld County v. Wil¬ 
liams, 63 N.W. 905, 7 S.D. 196. 

42 C.J. p 482 note 30 

1. Ind.—Scott V. Indianapolis Wag¬ 
on Works, 48 Ind. 75. 

42 C.J. p 483 note 48. 

2. N.T.—^Alexander v. Esten, 1 Cai. 
152. 

3. Ohio.—^Reynolds v. Reynolds, 12 
Ohio App. 63, 31 O.C.A. 129—Nye 
V. Stillwell, etc., Co., 12 Ohio Cir. 
Ct 40, 5 Ohio Cir.Dec. 335. 

4. Tex.—Simmons v. Fisher, 46 Tex. 
12 ' 6 . 

42 C.J. p 485 note 76. 

5. Idaho—^Nobach v. Scott, 119 P. 
295, 20 Idaho 558. 

42 C.J. p 485 note 77. 


0. Or.—MacMahon v. Hull, 119 P. 
348, 124 P. 474, 126 P. 3, 63 Or. 
133. 

42 C J. p 485 note 79. 

7. N.T.—^New Amsterdam Casualty 
Co. V. Beardsley, 205 N.T.S. 771, 
123 Misc. 292. 

42 C J. p 485 note 80. 

8. S D,—Bunker v. Taylor, 74 N.W. 
450, 10 S.D 526. 

42 C J. p 485 note 84. 

9. Cal.—^Packer v. Doray, 33 P. 11S, 
98 Cal 315—Little v. Jacks, 7 P. 
449, 67 Cal. 165. 

10. Cal—Packer v. Doray, 33 P. 118, 
98 Cal. 315—^Little v. Jacks, 7 P. 
449, 67 Cal. 165 

11- Colo.—La Junta, etc., Canal Co. 

V. Hess, 55 P. 729, 25 Colo. 513. 

42 C.J. p 482 note 32. 

12. D C —Fitzgerald v. Fitzgerald, 7 
D.C. 240. 

42 C J p 483 note 33. 

13. Mo.—^Price v. White, 27 Mo. 275. 
112 C.J. p 183 note 36. 
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14. Ala.—Crawford v. Mobile 

Branch Bank, 7 Ala. 205. 

N.T —Jackson v. Brownson, 4 Cow. 
61. 

15. Cal.—^Dunton v. Tanlgoshi, 190 
P. 467, 47 Cal.App. 231. 

42 C.J. p 483 note 37. 

10. N.J.—Brown v. Williamson, 8 N. 

J.Law 363. 

42 C.J. p 483 note 38. 

17. N.Y.—Crane v. Crofoot, 1 How. 
Pr. 191. 

18. N.T.—Crane v. Crofoot, supra. 

19. N.T.—In re Flushing Avc., 5 
N.E. 561, 101 N.Y. 678. 

42 C.J. p 483 note 41. 

20. Wis —Morns v. P. & D. General 

Contractors, 295 N.W. 721, 236 

Wis. 513. 

42 C.J. p 483 note 44. 

21. N.T.—Bodwell v. Willcox, 2 Cal. 
104, Col & CCas. 367. 

22. N.T.—^William v. Brown, 5 Cow. 
281. 

23. Tenn.—^Brown v. State, 8 Heisk. 
871. 
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Since the purpose of a notice of motion is to 
acquaint the party with the ground on which he is 
to he proceeded against^^ and give him an oppor¬ 
tunity to answer it,25 it is the general rule that, 
unless the notice sets forth the grounds on which 
relief is sought, it is insufficient and will be de- 
nied,26 or that relief must be limited to the ground 
or grounds stated.^? In some jurisdictions, how¬ 
ever, a notice of motion based on affidavits served 
with the notice need not specify the grounds when 
these are stated in the affidavits ;28 and it has been 
said that, if there is only one ground for granting 
certain relief, the failure of the notice to state 
the ground may be treated as immaterial.29 The 
joinder of several distinct grounds is allowable.^® 

Under a rule of practice requiring notice of a 
motion which is based on a mistake, omission, de¬ 
fect, or irregularity to specify the mistake, omis¬ 
sion, defect or irregularity claimed, a notice 
failing to specify the irregularity is insufficient, 
even though the irregularity is set forth in the sup¬ 
porting affidavits22 or in papers named ;33 and a 
notice specifying a certain ground will not support 
an order on a different ground.Such a rule, 
however, does not require the notice to specify the 
grounds of the motion where the motion is not 
based on a mistake, omission, defect, or irregulari¬ 
ty,as, for example, where it is based on objec¬ 
tions to the proceeding attacked which go to the 
merits36 or to the jurisdiction.^'^ 

Right of apposite party to interpose affidavits. 
The rule has been stated to be that, where in an¬ 
swer to a motion the opposite party would have a 


right to explain by affidavit the matters constituting 
the foundation of the motion, the motion papers 
must apprise him of the grounds on which the mov¬ 
ing party relies but that, where the opposite par¬ 
ty has no right to explain or answer by affidavit, 
or to amend or perfect his proceedings on terms, 
the notice need not disclose the grounds.39 

Section or rule under which motion is made. 
Although it has been indicated that the better prac¬ 
tice is to specify the appropriate section of the 
statute or rule under which a motion is made,^®' 
the failure to do so is not fatal in the absence of 
a definite requirement to that effect.^^ 

d. Reference to, and Annexing of, Supporting 
Papers 

A notice of motion must refer to, or be accompanied 
by, the supporting papers or affidavits where statutes or 
rules of court so require. Copies of pieadings, however, 
generai'-y need not be served. 

A statute or rule requiring that the notice of mo¬ 
tion shall refer to, specify, or be accompanied by, 
the supporting papers or affidavits is imperative, 
and failure to comply therewith is ground for de¬ 
nying the motion also only the papers served 
with the notice can be read on the motion.^s Fail¬ 
ure to serve papers when required by rule is fatal 
to the proceeding but it is sufficient merely to 
refer in the notice to papers previously served.'^^ 

Pleadings in the action are always before the 
court,^® and, hence, in motions that are heard on 
the pleadings and proceedings, it is not necessary to 
serve copies thereof on any of the parties to the 
suit,4although such service should be made on 


24. W.Va.—St. George Dist. Bd. of 
Education v. Parsons, 22 W.Va. 
308. 

25. Cal.—^Freeborn v. Glazer, 10 Cal. 
337. 

20. Mo.—'Corpus Juris cited in State 
V. Harris. 81 S.W.2d 632, '640, 22^ 
Mo.App 721. 

42 C J. p 4S3 note 54. 

27. N.Y.—Bowman v. Sheldon, 7 N. 
Y Super. 657. 

42 C J. p 484 note 55. 

28. Ill.—Pick V. Glickman, 54 Ill 
App. 646. 

Wis—Boneslcel v. Orvis, 23 Wis 506, 
99 Am.D. 201. 

29. N.Y.—Bowman v. Sheldon, 7 N. 
Y.Super. 657. 

30. Ala.—McMahan v. Kyle, 9 Port. 
507. 

Joinder or consolidation of motions 
see supra § 4. 

31. N.Y.—Matter of Howland. 110 
N.Y.S. 759, 58 Misc. 124. 

42 O.J. p 484 note 62. 


32. N.Y.—German-Amencan Bank v. | 
Dorthy, 57 N.Y.S. 172, 39 App.Biv. 
166. 

42 C.J. p 484 note 63, 

33. N.Y.—^Van Wickle v. Weaver 
Coal, etc., Co., 85 N.Y.S. 82, 88 App. 
Div. 603. 

42 C J. p 484 note 64. 

34. N.Y.—Triangle Radio Supply 
Co. V. De Forest Radio Tel., etc., 
Co., 205 N.Y.S. 956, 210 App.Div. 
810. 

42 C.J. p 484 note 60. 

35. N.Y.—^Rathkopf v. Walker, 73 
N.Y.S 2d 111, 190 Misc. 168. 

30. N.Y.—^Agnew v, Latham, 105 N. 
YS. 366, 54 Misc. '61, affirmed 105 
N.Y.S. 1105, 120 App.Div. 877. 

42 C.J. p 484 note 65. 

37. N.Y.—^Weil v. Galium, 78 N.Y.S. 
300, 75 App.Div. 439. 

42 C.J. p 484 note 66. 

38. N.Y—Brower v. Brooks, 1 Barb. 
423, 3 How.Pr. 243. 

39. N.Y.—Hanna v. Curtis, 1 Barb. 
Ch. 263. 


40. N.Y.—^Bernstein's Duck Farm v. 
Town of Brookhaven, 71 N.Y.S.2d 
311. 

41. N.Y.—Bernstein's Duck Farm v. 
Town of Brookhaven, supra. 

42. Wis.—Corwith v. Illinois State 
Bank, 8 Wis. 376. 

42 C.J. p 484 notes 72, 73. 

43. Mont.—State v. Second Judicial 
Dist. Ct., 64 P. 352, 25 Mont. 202. 

42 C.J. p 484 note 74. 

44. N.Y.—Rogers v. Pearsall, 47 N. 
Y.S. 551, 21 App.Div. 389. 

42 C.J. P 485 note 74^. 

45. N.Y.—Newbury v. Newbury, 6 
How.Pr. 182. 

42 C.J. p 485 note 74%. 

40. N.Y.—Lennox v. Meehan, 201 N. 

Y.S. 710, 121 Misc. 678. 

42 C.J. p 485 note 74%. 

47. N.Y—Badger v. Gilroy, 47 N.Y. 
S. 669. 21 Misc. 466—^Newbury v* 
Newbury, 6 How Pr. 182. 

I 42 C.J. P 485 note 74%. 
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a person moved against who is not a party.^^ 

§ 18. - Service and Filing 

a. In general 

b. Time of service 

c Manner, sufficiency, and proof of 
service 

a. In General 

A notice of motion must be properly entered in court. 
A motion does not ordinarily relate back for its date to 
the service or filing of notice of intention to move. 

A notice of motion must be entered in court on 
the day the adverse party is notified to appear.^^ 
The usual manner of entering in court a notice of 
motion is by making an entry thereof in the motion 
docket and marking the notice filed.^0 In the ab¬ 
sence of statutory provisions making a notice of 
intention to move equivalent to a motion itself, a 
motion does not relate back for its date to the serv¬ 
ice or filing of the notice.^^ 

b. Time of Service 

There must be compliance with statutes or rules of 
court requiring that notice of motion be served a specified 
period of time before the date set for the hearing of the 
motion. 

Generally, in the absence of a statute or rule 
providing otherwise, notice may be served before 
the filing of the papers on which the motion is to 
be based.^'2 The view has been taken that the 
motion papers need not show that notice was given 
in due time, since this is a matter to be shown in 

opposition.53 


Length of time of notice. Subject to provisions 
permitting short notice by an order to show cause, 
as discussed infra § 20, and the power of the court 
or judge to shorten®^ or lengthen^'5 the time, notice 
of motion must be served the length of time before 
the return or hearing prescribed by statute or rule 
of court,'56 and, unless notice for such period is giv¬ 
en, the motion should be denied,57 although the 
court may have power, by allowing ample time to 
oppose the motion, to make a valid order.58 No¬ 
tice within a reasonable time before the hearing is 
sufficient under the practice in some jurisdictions,®^ 
and what is a reasonable length of time for notice 
is to be determined in view of all the circum¬ 
stances;®® including the distance at which the notice 
is served.®^ 

c. Manner, Sufficiency, and Proof of Service 

Service of a notice of motion, and proof of such serv¬ 
ice, must be made in the manner prescribed by statute 
or court rule. 

Service of a notice of motion must be made 
in the manner®^ and by the officer or person®^ pre¬ 
scribed by rule or statute, compliance with which 
is essential to jurisdiction.®^ A notice of a motion 
may be served on the attorney of the adverse par¬ 
ty®'® unless he has ceased to represent the party.®® 
Service on the party may be sufficient,®7 unless 
service on the attorney rather than the party is 
required.®® By statutory authority the filing and 
entry of a motion in a pending suit may suffice 
as service of notice.®® 

Publication is no notice if not authorized by stat- 


43. N.T.—^Newbury v. Newbury, su¬ 
pra. 

42 G.J. p 485 note 74%. 

49. W.Va.—Johnson v. Wheeler 
Lumber Co., 72 S.E. 470, 69 W.Va. 
539. 

42 C J. p 487 note 29. 

50. Ga—^Wallace v. Cason, 42 Ga. 
435. 

42 C.J. p 487 note 30. 

51. Cal.—Richert v. Benson Lumber 
Co., 34 P.2d 840, 139 Cal.App. 671. 

52. Ind.—Makepeace v. Lukens, 27 
Ind. 435, 92 Am.D. 263. 

The time of moving see supra § 8. 

53. N.T.—Barber v. Bennett, 6 N.T. 
Super. 705—Roosa v. Saugerties, 
etc., Turnp. Road Co., 8 How.Pr. 
237. 

54. Ill.—^Pierce v. Pierce, 211 Ill 
App. 547. 

42 C.J. p 485 note 95. 

55. SD.—Smith V. Hawley, 78 N 
W. 355, 11 SD. 399. 

42 C.J. p 485 note 96. 

50. N.D.—Bratberg y. Advance- 


Rumely Thresher Co, 238 N.W. 552, 
61 N.D. 452, 78 A.L.R. 1338. 

42 C.J. p 486 note 97. 

57, Nev.—State v. McFadden, 187 
P 745, 43 Nev. 140. 

42 C.J. p 486 note 98. 

53. Neb—Fisk v. Thorp, 70 N.W. 
498, 51 Neb. 1. 

59. Kan.—Kansas, etc., Coal Co, v. 

Carey, 70 P. 589, 65 Kan. 639. 

42 C.J. p 486 note 4. 

50. Neb.—^Fisk v. Thorp, 70 N.W. 

498, 51 Neb. 1, 3. 

42 C.J. p 486 note 6. 

61. Mich.—McCaslin v. Camp, 26 
Mich. 390. 

62. Puerto Rico —Gascon v. Alvar¬ 
ez, 28 Puerto Rico 336—Moreno v. 
Abril, 10 Puerto Rico 484. 

42 C.J. p 487 note 13. 

63. Tex.—Campbell v. Richards, 
Civ.App., 233 SW. 532. 

42 C.J. p 486 note 12. 

64. Ohio.—^Reynolds v. Reynolds, 12 
Ohio App. 63. 31 O.C.A 129. 
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65. Kan—Taylor v. Woodbury, 120 
P. 067, 86 Kan. 236. 

42 C.J. p 486 note 8. 

Employment of attorney necessary 
A rule of court to the effect that 
the service of any motion or rule on 
the attorney of record for any pai*ty 
shall be deemed suillcicnt service 
applies only to service on the attor¬ 
ney of record after defendant ha.s 
boon properly served and brought in¬ 
to court and has employed an attor¬ 
ney to represent him.—Het'be v. 
Smith, GaApp., 46 S.Ji3.2d 212, 

66. Or.—Herrick v. Wallace, 236 P. 
471, 114 Or. 520. 

Tex.—Beck v. Avondino, 60 S.W. 207, 
20 Tex.Civ.App. 330. 

67. N.T.—Chambers v. Bacon, 138 N. 
Y.S. 337, 153 App.Div. 194. 

42 C.J. p 486 note 11. 

68. Ariz.—Union Iron Works v. Ve- 
kol Mm., etc., Co., 89 P. 639, 11 
Ariz. 47. 

42 C.J. p 487 note 15. 

69. Tex.—Campbell v. Richards, 

Civ.App., 233 S.W. 532. 

42 C.J. p 487 note 17. 
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ute and does not affect the rights of any party in 
interest.*^® 

Service on coparties. While ordinarily service 
of notice on the adverse party or his attorney is 
sufficient,notice should be served on a coparty 
whose rights are affected by the motionJ^ 

Proof of service must be made in the manner 
prescribed by statute or ruleJ^ A notice bearing 
the acceptance of service by one of the attorneys 
of record for the party is shown to have been suf¬ 
ficiently served,but an unsigned memorandum, 
“copy served,’’ on the notice is not sufficient, 
although a signed certificate is.*^® If mailing the 
notice by registered letter is permitted, the signa¬ 
ture of the attorney on the return card is prima 
facie proof of scrvice,"^'^ but, where proof of mail¬ 
ing is inconclusive and receipt is denied, it is not 
error to dismiss the motion for want of serviceJ*^ 

§ 19. -Waiver 

a. In general 

b. By appearance 

.a. In General 

Want or irregularity of notice of motion, or an objec¬ 
tion to the length of service thereof, may be waived. 

It is competent for a party to waive want or 
irregularity of notice of motion'^9 vcrbally^O or in 
writing,81 as by a stipulation.^^ Consent to an or¬ 
der is equivalent to, and dispenses with, notice of 


motian.83 An objection to the length of notice is 
waived by an admission of due service^'^ or, it has 
been held, by failure to appear and take the ob¬ 
jection on the day the motion is made.^^ 

h. By Appearance 

Defects in a notice of motion may be waived by ap¬ 
pearing and contesting the motion without preliminary 
objection; but a special appearance for the purpose of 
taking objection does not amount to a waiver. 

Appearing and contesting a motion without pre¬ 
liminary objection are a waiver of any irregularity 
or defect in the notice,88 or of the objection that 
the notice was too short,^'^ or was not in writing®^ 
or was not properly served,89 or that no notice was 
given. The mere presence of counsel in court 
when the motion is called up and his failure to ob¬ 
ject have been considered a waiver of defective no- 
tice.^i However, an appearance made specially for 
the purpose of taking objection to the want or ir¬ 
regularity of service of notice of motion is not 
a waiver of such defect nor is the right to have 
the motion filed a stated time before the hearing 
waived by an appearance for the express purpose 
of asserting that right.®^ 

Appeal from, or motion to vacate, order. The 
view has been taken that error in granting an or¬ 
der without notice is cured by a full hearing on a 
motion to vacate the order^^ but it has also been 
held that want of notice is not cured by a motion to 
vacate the order^^s by an appeal therefrom.96 


70. Nev—State v. Lamgan, 139 P. 
514, 142 P. 631, 37 Nev. 91—State 
V. State Bank, etc, Co., 139 P. 505, 
142 P. 627, 37 Nev. 55, 

71. N.Y.—Mairs v. Remsen, 3 Code 
Rep. 138. 

42 C.J. P 487 note 21. 

'72. NY.—Mairs v. Remsen, supra. 
42 C.J. p 487 note 22. 

' 73. Puerto Rico.—Acha v. Guerra, 
26 Puerto Rico 65. 

42 C.J. p 487 note 23. 

.Absence of injury 

If a rule of court as to proof of 
service is merely directory, no injury 
results from the failure to evidence 
the service by the method prescribed, 
provided service was actually made, 
-and the party to be served received 
the notice in due time.—Liangley v. 
Irons Land & Development Co., 113 
So. 663, 94 Fla. 20. 

74. Ariz.—Union Iron Works v. Ve- 
kol Mm., etc., Co., 89 P. 539, 11 
Ariz. 47. 

•75. Miss.—Germain v. Harwell, 60 
So. 212, 103 Miss. 521. 

-78. Miss.—Germain v. Harwell, su¬ 
pra. 

Certificate of a private party is 


not due and legal proof of service 
of a motion.—^Milton v. Milton, 56 
So. 947, 62 Fla. 564. 

77. Kan.—Taylor v. Woodbury, 120 
P. 367, 86 Kan. 236. 

78. Ga.—Brewer v. Ragan, 57 S E. 
701, 128 Ga. 441. 

79. Cal.—Keck v. Keck. 26 P.2d 300, 
219 Cal. 316. 

Ill—Petition of Volpe, 66 N.E.2d 146, 
328 IllApp. 311. 

42 C.J. p 488 note 31. 

80. N.Y.—Ex parte Crosby, 8 Cow. 
119. 

81. N.Y.—Talman v. Barnes, 12 

Wend. 227. 

S C.—Fraser v. Ryan, 38 S.C.L. 460 

82. Cal,—Cooper v. Burch, 74 P. 37, 
140 Cal. 548. 

83. Mo.—State v. Bragg, 63 Mo.App. 

22 . 

Consent as conferring jurisdiction 
see supra § 5. 

84. N.Y.—Talman v. Barnes, 12 
Wend. 227. 

85. N.Y.—^Main v. Pope, 16 How.Pr. 
271. 

86. Mont.—Great Northern Ry. Co. 
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V. Hatch, 38 P.2d 976, 98 Mont. 
269. 

42 C.J. p 488 note 39. 

87. N.C.—^Herndon v. North Caro¬ 
lina R. Co., 28 S.E. 144, 121 N.C. 
498. 

42 C.J. p 488 note 40. 

88. Cal.—^Bohn v. Bohn, 116 P. 568, 
16 Cai.App. 179. 

89. Fla.—Silver Springs, etc., R Co. 
V. Koonce, 47 So. 390, 56 Fla. 845. 

90i. Ill.—Petition of Volpe, 66 N.E. 

2d 146, 328 Ill.App. 311. 

42 C.J. p 488 note 43. 

91. Minn.—Marty v. Ahl, 5 Minn. 27. 
42 C.J. p 488 note 44. 

92. Cal—^Bohn v. Bohn, 129 P. 981, 
164 Cal. 532. 

42 C.J. p 488 note 47. 

93. Mo.—Reid V. Moulton, 210 S.W. 
34. 

94. Cal.—Thomas v. San Diego Col¬ 
lege Co., 43 P. 965, 111 Cal. 358. 

42 C.J. p 489 note 49. 

95. N.Y.—McLean v. Tompkins, 18 
Abb.Pr. 24. 27. 

90. N.Y.—^McLean v. Tompkins, su¬ 
pra, 

42 C.J. P 489 note 51. 
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Failttre to enter the notice on the day on which 
it was returnable is cured, if the parties appear and 
no objection is made to the regularity of the no- 
tice-S*^ 

§ 20. Order to Show Cause 

a. In general 

b. When and how obtained 

c. Alotion papers and affidavits 

d. Form and requisites 

e. Service 

f. When and where order returnable 
a. In G-en’eral 

A rule or order to show cause is one directing a party 
to appear and show cause why a certain thing shouid not 
be done. It has been described as process of a civil and 
usually auxiliary character used to shorten the notice 
generally prescribed for ordinary motions. 

An order to show cause is an order requiring a 
party to appear and show cause why a certain thing 
should not be done or permitted,^S may consti¬ 

tute process^^ to which the person to whom it is 
directed may or may not respond by appearance 
before the issuing tribunal,^ since it lacks the com¬ 


pulsory character of the direction in a criminal 
process.2 A rule or order to show cause usually 
implies a pending suit,3 and always requires spe¬ 
cific legal authority.^ The right to initiate an orig¬ 
inal proceeding by rule to show cause must, it 
has been held, be derived from express statutory 
authority,^ and, in the absence of statutory author¬ 
ization or exceptional circumstances,® a rule or 
.order to show cause will not be available as orig¬ 
inal process,'^ but only as process auxiliary to ju¬ 
risdiction already obtained.® 

Use as short notice of moHa^u The most usual 
use of orders to show cause is as a method of 
shortening the notice of motion prescribed by law;^^' 
and, when so used, it is exactly equivalent to, and 
a substitute for, a notice of motion,^® and no fur¬ 
ther notice is necessary if the order to show cause 
■contains, as it should, the requisites of a notice,^^ 
although a service of a notice also in such case 
has been held to be unobjectionable.^^ An order 
to show cause has been said to be merely notice of 
the pendency of a summary proceeding,^3 or a no¬ 
tice of motion and a citation to the party to appear 
at a stated time and place to show cause why a 
motion should not be granted.^^ 


97. W.Va.—Johnson v. Wheeler 
Lumber Co., 72 S.E. 470, 69 WVa. 
539. 

42 C.J. p 488 note 46. 

98. CJ.S—Spaeth v. Sells, C.C.Ohio, 
176 P. 797. 

42 C.J. p 489 mote 58. 

99. Wis.—State ex rel. Walling- v. 
Sullivan, 13 N.W.2(1 550, 245 Wis. 
180, 154 A.LR 841. 

Cl-vil process 

W.Va.—^State ex rel. Calandros v. 

Gore, 29 S.E.2d 476, 126 W.Va. 614 
Snfficiencjr 

VTiere served personally on de¬ 
fendant, an order to show cause con¬ 
stitutes sufficient process —Rose v. 
Rose, 39 A.2d 87, 135 N.J.Eq. 458. 

1. W.Va.—State ex rel Calandros v. 
Gore, 29 S E.2d 476, 126 W.Va. 614. 

2. W.Va.—State ex rel. Calandros v. 
Gore, supra. 

3. La.—Beshel v. New Orleans 

Thrift Stores, 120 So.* 394, 10 La. 
App. 357. 

4. La —Beshel v. New Orleans 

Thrift Stores, supra. 

5. La,—Foret v. Stark, App., 16 So. 
2d 79—Succession of Shelley, App, 
180 So. 452. 

Pa.—Commonwealth v. Clearfield 

County, 57 Pa.Dist. & Co. 74. 

42 C.J. p 489 note 60 [a]. 

6. Pa.—^Automobile Banking Corp. 
V. Weicht, 51 A.2d 409, 160 Pa. 
Super. 263—Petition of Westmore¬ 
land County Com'rs, 38 A.2d 709, 


155 Pa Super. 138—^Pennsylvania 
Turnpike Commission v. Bedford 
County, 47 Pa.Dist. & Co. 496. 

7. Pa.—Schuettler v. Maurer, 46 A 
2d 586, 159 Pa.Super. 110—Petition! 
of Westmoreland County, 38 A.2d 
709, 155 Pa.Super. 138—Pennsyl¬ 
vania Turnpike Commission v. 
Bedford County, 47 PaDist. & Co 
496—Sigafuss v. Sigafuss, Com.Pl, 
61 York Leg.Rec. 134, 31 North.Co 
112 . 

8» Pa.—^Automobile Banking Corp. 
V. Weicht, 51 A.2d 409, 160 Pa.Su- 
por. 263—Schuettler v. Maurer, 46 
A.2d 586, 159 Pa Super. 110—Siga¬ 
fuss V. Sigafuss, Com.PL, 61 York 
Leg.Rec. 134, 31 North Co. 112. 

9. Wis. — State ex rel, Ashley v. Cir¬ 
cuit Court of Milwaukee County, 
261 N.W, 737, 219 Wis. 38. 

42 C.J. p 489 notes 60, 61. 

Notice of motion see supra §9 13—19. 
Disposition of motion 

In deciding whether to grant such 
an order the court looks not at the 
merits but at the question whether 
there is necessity for shorter notice 
than is usually required for motions. 
—Schillerstrom v Schillerstrom, N. 
D., 32 N.W.2d 106—^Pirst Nat. Bank 
& Trust Co. V. Krogh, 294 N.W. 660, 
70 N.D. 363. 

Motion before another judge 

A 3 udge may not, it has been held, 
shorten the time for hearing a mo¬ 
tion by order to show cause where 
such motion is returnable before an¬ 
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other Judge or court.—^Merritt v. Slo¬ 
cum, 6 How.Pr.,N.Y., 350. 

10. Cal.—Silva V. Mercicr, App., 187 
P.2d 60. 

NY.—Silverman v. Silverman, 70 N. 

Y.S 2d 90, 189 Misc 227. 

S.D.—Carlton v. Saville, 224 N.W. 
957, 55 S.D. 87. 

Wis .—Kiing V. Sommers, 31 lsr.W.2d 
206. 

42 C.J. p 489 note 62. 
liegal equivalent 

“An order to show cause Is the le¬ 
gal equivalent of a notice of motion." 
—Schillerstrom v. Schillerstrom, N. 
D., 32 N.W. 106, 111. 

11. Minn.—Marty v. Ahl, 5 Minn. 27. 
N.T.—^New York, etc., R. Co. v. New 

York, 1 Hilt 562. 

Short notice treated as n-ulllty 
Where a notice of motioin did not 
allow the requisite length of time 
but an order to show cause for the 
same relief was returnable at the 
same time and place, the notice was 
treated as a nullity and the motion 
heard on the order to show cause.— 
Paddock v. Palmer, 66 N.Y.S. 743, 32 
Misc. 426. 

12. Minn.—Marty v. Ahl, 5 Minm. 
27. 

13- N.J.—^Fidelity Union Trust Co. 
V. Union Cemetery Ass’n, 35 A.2d' 
888, 134 N.JEq 254, allirmed 36 A. 
2d 400. 134 N.JEq. 539, 

14. Cal.—Difani v. Riverside Coun¬ 
ty Oil Co., 256 P. 210, 201 Cal. 210- 
N.D.—^First Nat. Bank & Trust Co- 
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Effect On final hearing. An order to show cause 
has no greater effect than an ordinary notice of 
motion served without the sanction of the court 
or judge, except with respect to shortening the 
time of service.i5 Such an order is not to be re¬ 
garded as an indication of any opinion by the court 
on the merits of the application^'® and, as discussed 
infra, § 37, will not shift the burden of proof. 

Rule on rule. While it is ordinarily improper 
practice to grant a rule to show cause why a rule 
to show cause should not he vacated,17 a question 
may be determined on such a rule in a proper case 
where no procedural defense has been raised^S 

Duty to answer. Parties not of record who have 
not appeared generally in pending litigation can¬ 
not be compelled to answer a rule to show cause 
not addressed to them merely because they have 
notice of the existence of such rule.i^ 

Rale nisi is one which will become imperative and 
final unless cause be shown against it ,20 and has 
been said to be a rule obtained on motion ex parte 
to show cause against the particular relief sought .21 

b. When and How Obtained 

Ordinarily a rule or order to show cause is employed 
only in cases of extreme urgency. Such an order is usual¬ 
ly granted on an ex parte application, and the aliowance 
of a rule to show cause rests in the sound discretion of 
the court. 

While as a matter of practice certain courts may 
usually or always proceed by way of an order to 
show cause in certain classes of cases, 22 the general 


rule is that ordinarily an order to show cause is 
resorted to only in cases of such extreme urgency 
as not to admit of the delay incident to a regular 
motion on the usual notrce.23 The fact that an or¬ 
der to show cause is issued before the service of the 
summons and complaint has been held not to in¬ 
validate the order.24 

Although an order to show cause is usually grant¬ 
ed on an ex parte application to the court or 
judge25 it is not allowed as a matter of course, 2 6 
but is a matter within the discretion of the court.27 

c. Motion Papers and Affidavits 

A rule or order to show cause should be supported 
by affidavit. 

A rule or order to show cause should be sup¬ 
ported by affidavit:28 Ail of the facts required by 
statute or rules of practice should be set forth in 
the affidavit, 2 9 and a motion based on an affidavit 
insufficient in these respects may not properly be 
granted.20 Usually, by virtue of statute or rule 
of court, an order to show cause cannot properly 
be granted unless the affidavits and papers on which 
it is asked show special reasons for shortening the 
regular and usual time for notice of motionSi and 
the statement of these reasons must comply with 
the requirements of the particular statute or rule of 
court .22 The sufficiency of the statement of rea¬ 
sons is to be determined by the court to which ap¬ 
plication is made^s the court's discretion in the mat¬ 
ter being limited only by abuse thereof.34 


of Fargo V. Krogh, 294 N.W. 660, 
70 N.D. 363, followed in 294 N.W. 
663, 70 N.D. 369—Schillerstrom v. 
Schillerstrom, 32 N.W. 106. 

15. Conm.— Coxpiis Juris cited in 
In re Gilhuly, 199 A. 436, 441. 124 
Conn. 271. 

Fla.— 'Corpus Juris guoted in Zemur- 
ray v. Kilgore, 177 So. 714, 718, 
130 Fla. 317. 

N.D.— Corpus Juris cited in First 
Nat. Bank & Trust Co. of Fargo v 
Krogh, 294 N.W. 660. 662, 70 N.D. 
363. 

42 C.J. p 490 note 65. 

Operation as stay of proceedings 

Pa.—Projecto Co v Hollands Mfg. 
Co., Com.Pl., 29 Erie Co. 247. 

16. Fla —Corpus Juris q.uoted In 
Zemurray v. Kilgore, 177 So. 714, 
718, 130 Fla. 317. 

42 C.J. p 490 note 66. 

17. Pa —Iin re Metropolitan Life 
Ins. Co., 48 Pa.Dist. & Co. 321— 
Weierbach v. Strauss, 9 Pa.Dist. & 
Co. 123, 20 North.Co. 322, 40 York 
Leg.Rec. 128—In re Updegrove’s 
Estate, Orph., 27 North.Co. 197. 

-18. Pa.—In re Metropolitan Life 
Ins. Co., 48 Pa.Dist. & Co. 321. 


19. Pa.—Farmers Trust Co. of Alex¬ 
ander, 6 A,2d 262, 334 Pa. 434. 

20. Black L.D. 

42 C.J. p 489 note 58 [a]. 

21. Bouvier L D 

22. Cal—McAulifCe v. Coughlin, 38 
P. 730, 105 Cal. 268. 

42 C.J. p 490 note 68. 

23. N.T.—^Androvette v. Bowne, 4 
Abh.Pr. 440, 15 How.Pr. 75. 

42 C.J. p 490 note 69. 

24. Minn —Lilienthal v. Lilienthal, 
228 N.W. 351, 179 Mmn. 106. 

25. Cal —^Kenney v. Kelleher, 63 
Cal. 442. 

Minn.—Marty v. Ahl, 5 Minn. 27. 

42 C.J. p 490 note 70. 

26. N.J.—Stille V, Wood, 1 N.J.Law 
260. 

42 C.J. p 490 note 71. 

27. N.T —^Application of McGovern, 
44 N.T.S,2d 132, 180 Misc. 50S, re¬ 
versed 44 N.Y.S.2d 140, 266 App. 
Div. 985, reversed 51 N.B,2d 6*66, 
291 N.T. 104. 

Pa —Cain v. Upper Darby Com'rs, 
Com.Pl., 33 Del.Co. 405. 

42 C.J. p 490 note 72. 

28. Pa.—^Rifkin's Furniture House 
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V. Harry, Com.Pl., 35 Luz.Leg Reg. 
137—Meleto v. Piacenti, Com.Pl.. 
37 Luz.LogReg. 14. 

Filing allidavits generally see infra 
§ 30. 

Affidavit as basis for order 

Under statute providing that affi¬ 
davits may be used on a motion, etc., 
the affidavit is simply the means of 
instituting the proceeding and fur¬ 
nishes the basis on which an order 
to show cause may issue.—Stefonick 
V. Stefonick, 167 P.2d 867, 118 Mont. 
528. 

29. N.T.—Sanger v. Connor, 88 N.T, 

S. 1054, 95 App.Div. 521. 

42 C.J. P 495 notes 57-61. 

30. N.T—Sanger v. Comnor, 88 N. 

T. S. 1054, 95 App.Div. 521. 

42 C.J. p 495 note 62. 

31. N.T.—Barclay v. Moloney, 60 N. 
T.S. 403, 44 AppDiv. 632. 

42 C.J. p 491 note 75, p 495 note 63. 
32- N.T.—Stryker v. Churchill, SO N. 

T.S. 588, 39 Misc. 578. 

42 C.J. p 491 note 76. 

33, N.T—In re Cutting, 63 N.Y.S. 
246, 49 App.Div. 388. 

34. N.T.—In re Cutting, supra. 
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d. Form and Req[msites 

A rule or order to show cause should comply, with 
respect to its form and requisites, with the requirements 
imposed by statute and rules of practice. 

A rule or order to show cause should comply, 
with respect to its form and requisites, with the re¬ 
quirements imposed by statute and rules of prac- 
tice.'SS Accordingly, there should be due compli¬ 
ance with specifications as to the time and place of 
return,3 6 but language in the order designating the 
place of return will, if possible, be so construed as 
to support the order statements in other mo¬ 
tion papers may obviate ,.the necessity of a state¬ 
ment in the order.'S^ It has been held that an or¬ 
der to show cause need not be attested by the clerk 
and filed in his office.^^ 

It has also been held that the irregularities re¬ 
lied on should be specified in the order to show 
cause,but that this rule does not apply to motions 
challenging legal sufficiency,^! and that, where the 
grounds of the motion or order to show cause are 
set forth in the supporting affidavit, they need not 
be specified in the order itself.^'2 A rule nisi has 
been held sufficiently certain when the grounds are 
set forth so plainly as to advise the other party of 

what he must answer.^2 

Entitling. An order to show cause ordinarily 
should be properly entitled but the fact that 


an order is not entitled in the action is not material 
where the motion papers are duly entitled in the 
action. 

Order containing stay. An order to show cause, 
if made by a judge out of court and returnable in 
less than two days, is irregular if it contains a stay 
of proceedings, where a court rule provides that no 
stay shall be granted by a judge out of court, ex¬ 
cept on a notice of at least two days.**® 

Signing. An order to show cause is valid, al¬ 
though signed in a judicial district different from 
that in which the action is pcnding.47 

e. Service 

An order to show cause should be served In the man> 
ner directed in the order. 

If an order to show cause directs how it shall be 
served, it must be served in that manner.'*® It has 
been held proper to direct service of the order by 
mail,*^ and, if the order directs service either by 
mail or personally, complainant may avail himself 
of either method.^O Service of an order to show 
cause on the attorney of a party has been held val- 
id.5! Mere imperfections in the order served will 
not invalidate it. ^2 

Service of an order to show cause outside the 
state has been held invalid,'53 but it has also been 
held that such service is valid on the theory that. 


35. N.T. —Marcele ▼. Saltzman, 66 
How.Pr. 205. 

42 C.J p 491 notes 78-84. 

Form aind requisites of: 

Notice of motion see supra 5 17. 
Order generally see infra §• 51,. 
Teste and seal of the court may 
not be necessary to the validity of 
an order to show cause.—Taylor v. 
Henry, 2 Pick,, Mass., 397. 
Surplusage 

Where order to show cause con¬ 
tained unnecessary provision, such 
provision was mere surplusage and 
curable by striking it out nunc pro 
tunc.—Continental Bank & Trust Co 
of N. T. V. W. A. R. Realty Corp, 61 
N.T.S.2d 273, 270 App.Div. 577, af¬ 
firmed 67 N.E2d 517, 295 NT. 877, 
and appeal denied 62 N.T.S.2d 608, 
270 App.Div. 921, appeal dismissed 
67 N.E.2d 519, 295 N.T. 884. 

36. Minn —Tale v. Edgerton, 11 
Mrnn. 271. 

N.T.—^Paddock v. Palmer, 66 N.T.S 
743, 32 Misc. 426. 

42 C.J. p 491 note 84. 

37. N.T.—Rogers v. Baere, 1 N.T. 
Montn.LBuL 45 

42 C.J. p 491 note 84 [a] 

38. N.T.—Paddock v. Palmer, 66 N. 

T.S. 743, 32 Misc. 426. 

42 C.J. p 492 note 84 [b]. 


39. S.D.—Carlton v. Saville, 224 N. 
W. 957, 55 S.D. 87. 

40. N.T.—^Van Dyke v. New Tork 
State Banking Co., 43 N.T.S. 735, 
18 Misc. 661. 

42 C.J. p 491 note 80 [a]. 

41. N.T.—Rathkopf v. Walker, 73 
N.T.S 2d 111, 190 Misc 168- 

42. N.T.—^Rathkopf v. Walker, su¬ 
pra. 

43. Ga.—King v. Carey, 5 Ga. 270. 

42 C.J. p 491 note 80 [b]. 

44. Eng.—^Warner v. Wood, 3 Dowl. 
P.C. 262. 

42 C.J, p 492 note 88. 

45. N.T.—Paddock v. Palmer, 66 N. 

T. S. 743, 32 Misc, 426. 

42 C.J. p 492 note 89. 

46. N.T.—^Asinari v. Volkening, 2 
Abb.N.Cas. 454. 

42 C J. p 491 note 85. 

47. Idaho—^Mason v. Pelkes, 59 P.2d 
1087, 57 Idaho 10, certiorari denied 
Pelkes V. Mason, 57 S.Ct. 319, 299 

U. S. 615, 81 L.Ed. 453. 

48. N.J. — Fidelity Union Trust Co. v. 
Union Cemetery Ass’n, 35 A.2d 8S8, 
134 N.J Eq. 254, affirmed 36 A 2d 
400, 134 N.J.Eq. 539—^Newark In¬ 

24 


ternational Baseball Club v. Theat¬ 
rical Managers, Agents and Troa.s- 
urers Union, 7 A.2d 170, 125 N.J.Eq. 
575. 

42 C.J. p 492 note 92. 

49. N.J.—Fidelity Union Trust Co. 

V. Union Cemetery Ass^n, 35 A.2;d 
888, 134 N.J.Eq. 254, aflirmed 3G 
A.2d 400, 134 N.J.Eq. 539. 

50. N.J.—Fidelity Union Trust Co. 
V. Union Cemetery Ass'n, supra. 

51. N.T.—Pitt V. Davison, 37 N.T. 
235, 4 Transcr.App. 266, 34 How. 
Pr. 355, 3 Abbrr.,NS., 398—Peo¬ 
ple ex rel. Bellanca v. Moran, 257 
N.T.S. 9, 235 App.Div. 317. 

52. Wis.—Harrison Mach. Works v- 
Hosig, 41 N.W. 70, 73 Wis. 184. 

42 C.J. p 492 note 93. 

Fen mark 

It has been held that a motion to 
dismiss an action ought not to be 
denied merely because the word 
“dismissing" in the copy of the or¬ 
der to show cause served on plaintiff 
had a pen mark drawn through it.— 
Plarrison Mach. Works v. Hosig, su¬ 
pra. 

53- Wash.—Davis v. Woollen, 71 P. 

2d 172, 191 Wash. 379. 

42 C.J. p 492 note 91 [a]. 



60 C.J.S. 


MOTIONS AND OBDERS 


the court having originally acquired jurisdiction, 
service of auxiliary process may be made wherever 
defendant may be found by any method apprising 
him of the rule and affording him reasonable op¬ 
portunity to be heard on itM Appearance and an¬ 
swer to a rule to show cause have been held suffi¬ 
cient to confer jurisdiction regardless of the suf¬ 
ficiency of the service.®5 

f. When and Where Order Returnable 

Ordinarily the tinne allowed for showing cause is 
committed to the discretion of the issuing judge, and the 
order is returnable before him. 

In the absence of any controlling statute or rule 
of practice, the length of time allowed for showing 
cause is within the sound discretion of the court 
making the order.®® Where no return day is speci¬ 
fied in the order, in the absence of a controlling 
statute or rule of court, the order is returnable to 
the next term,®*^ or it may be amended so as to 
contain the date on'which it should be returnable.®® 
An order returnable on Sunday has been held to be 
absolutely void.® 9 

Enlargement of time for showing cause may be 
obtained by either party on application where suffi¬ 
cient reason exists therefor,®® or by a stipulation to 
that effect.® 1 

Where returnable. In the absence of contrary 
statute or rule of court, an order to show cause is 
returnable before the judge who issued it.®^ 

§ 21. Affidavit of Merits 

Although a motion is not accompanied by an affidavit 


§ 23 

of merits as required by a trial court rule, the trial judge 
may in his discretion consider the motion. 

Although a motion is not accompanied by an affi¬ 
davit of merits as required by a trial court rule, 
the trial judge may in his discretion consider the 
motion.®® It has been held that affidavits of merits 
may be used only once and for the purpose for 
which they were made.®^ 

§ 22. Affidavits and Other Motion Papers 

The usual method of supporting a motion is to sub¬ 
mit proofs by affidavit, and a verified pleading may be 
deemed a sufficient affidavit. 

One of the methods and indeed the usual method 
of supporting motions is proof presented by affi¬ 
davits.®® A verified pleading may be deemed a suf¬ 
ficient affidavit and used on a motion,®® as may 
also a deposition taken on insufficient notice.®”^ 
The motion itself, however, is not ordinarily 
deemed evidence of its contents,®® and, even though 
verified, it is not self-proving.'®® The rules of evi¬ 
dence have been held to apply to ex parte affidavits 
presented as a basis for determination of a mo¬ 
tion,"^® but such rules are not applied as strictly as 
on a jury trial.'^^ The court may properly refuse 
to receive an affidavit which is irrelevant to the 
motion.*^® 

§ 23. - Necessity 

A motion should be supported by affidavit where it is 
based on facts outside the record, but an affidavit is not 
essential where it is based on facts of record. 

It is necessary that affidavits setting forth the 


64. Pa.—Commonwealth ex rel. 
Milne V. Milne, 26 A.2d 207, 149 
Pa.Super, 100. 

55. U.S.—In re Marcus, D.C.Pa., 21 
F.2d 480. 

56. N.T.—^Power v. Athens, 19 Hun 
165. 

42 C.J. p 492 notes 96, 97. 

67. Pa.—^Dealer v. Burden, 1 Browne 
220 . 

68. N.Y.—^Matter of Quo Vadis 
Amusement Co., 81 N.T.S. 394, 82 
App.Div. 240. 

69. N.Y.—^Arctic Fire Ins. Co. v. 
Hicks, 7 Abb.Pr. 204. 

60. N.Y.—^People v. Freer, 1 Cal. 
485, Col. & C.Cas. 300. 

42 C.J. p 492 note 3. 

61. N.Y.—Hoffers v. Toole, 11 Paige 

212 . 

68. N.Y.—Rogers v. Baere, 1 N.Y. 

Month.L.Bul. 45. 

42 C.J. p 493 note 6. 

63. Wash.—Sylvester v. Olson, 115 
P. 175, 63 Wash. 285. J 


64. N.Y.—Cutler v. Biggs, 2 Hill 
409. 

42 C.J. p 493 note 15. 

Belief not matter of right 

(1) In New York under a former 
rule of practice requiring all motions 
for relief to which a party was not 
entitled as of right to be made on 
papers showing merits, a mere for¬ 
mal affidavit of merits was not sufld- 
cient.—Rothschild v. Haviland, 158 
N.Y.S. 661, 172 App.Div. 562—42 C.J. 
p 493 notes 9, 10, 12. 

(2) Likewise, such an affidavit was 
not necessary.—^Peterson v. Lehigh 
Valley R. Co., 190 N-Y.S. 883. 

65. Colo.—Corpus Juris quoted In 
Walker v. First Industrial Bank, 
36 P,2d 467, 468, 95 Colo. 411. 

42 C.J. p 493 note 18. 

66. Iowa.—Corpus Juris cited in 
National Clay Products Co. v. Dis¬ 
trict Court, 243 N.W. 727, 731, 214 
Iowa 960. 

42 C.J. p 493 note 19. 

67. Kan.—^Hanna v. Barrett, 18 P. 
497, 39 Kan. 446. 

42 C.J. p 493 note 20. 
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68. Fla.—Smith v. Hinkley, 123 So. 
I 664, 98 Fla 132. 

Mo.—^Bullock v. B. R. Electric Sup- 
I ply Co., 60 S.W.2d 733, 227 Mo. 
App. 1010—Orlando v. Surwald, 
App., 47 S.W.2d 228. 

S C.—State V. Middletoin, 36 S.B.2d 
742, 207 S.C. 478. 

42 C.J. p 493 note 21 [a]. 

69- Fla.—Shultz v. State, 179 So. 
764, 131 Fla. 757. 

BCotions averring mere conclusions 
or opinions cannot be received as evi¬ 
dentiary proof, even though support¬ 
ed by oath, but, when founded om 
facts supported by oath or other 
proper proof, they may be so re¬ 
ceived.—Whitaker v. Wright, 129 So. 
889, 100 Fla. 282. 

70. N.J.—Roth-Schlenger, Inc., v. 
Schlenger, 191 A. 762, 121 N.J.Eq. 
536. 

71. N.J.—^Roth-Schlenger, Inc. v. 
Schleinger, supra. 

72. Nev.—Gnttwals v. Rencher, 98 
P.2d 481, 60 Nev. 35, 126 A.L.R. 
I2b2. 
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facts be submitted in support of a motion which is 
based on facts outside of the record,'^3 or of which 
the court cannot take judicial notice,or which are 
not admitted by the adverse party.On the other 
hand, a motion grounded solely on matters apparent 
on the face of the record or proceeding" need not be 
thus supported,'^® although it may be better practice 
to submit affidavits even in such a case.'^'^ A sup¬ 
porting affidavit is requisite to show the good faith 
of movant,and it may also be used as evidence to 
sustain the motion but ordinarily the affidavit is 
not essential to jurisdiction of the court,and some 
other method of proof may be used under direction 
of the court or agreement of the parties.^^ It has 
been held that orders extending the time within 
which any act or special proceeding must be taken 
can be made only on good cause shown by affi- 
davit,^^ and may not be granted as matter of 
grace.SS 

Ex parte motions are required to be supported 
by affidavit or other evidence in form appropriate 
to the proceeding.s^ 

§ 24. - Formal Requisites 

An affidavit offered in support of a motion should 
ordinarily be written in the English language, be prop¬ 
erly entitled, and be duly signed and sworn. 

The court may in its discretion refuse to consider 
an affidavit not written in the English language.®^ 

Entitling. Affidavits must be correctly entitled in 


the cause in which the motion is made.^® If no 
cause is pending the affidavit must not be entitled.S7 

Signing and verification. An affidavit beginning 
with deponent's name is sufficiently signed, although 
it is not subscribed by him;88 but it must appear to 
have been taken before the proper officer.®^ Affi¬ 
davits should not be verified before an attorney in 
the case^o and if so verified should be rejectcd'^'i 

Statutes requiring verification of pleadings to be 
made by persons knowing the facts, and providing 
that the affidavit shall be to the effect that affiant 
believes the statements therein to be true, do not 
relate to affidavits generally, such as those in sup¬ 
port of motions for special remedies.^^ 

§ 25. - Sufficiency of Averments 

Affidavits used In support of a motion should contaiiv 
positive averments of the facts necessary to make out a 
case for the relief sought, and are Insufficient where they 
amount to mere hearsay or conclusions. 

The affidavits in support of a motion should con¬ 
tain positive averments of the facts necessary to 
make out a case for the relief sought,^^ including 
a showing that the particular relief sought is ma¬ 
terial and beneficial.Although the information 
furnished by affidavits need only be such that a per¬ 
son of reasonable prudence would be willing to ac¬ 
cept and act on it®^' it is insufficient if the affidavits 
amount to hearsay alone^S or to mere conclusions,^7 
and affidavits may be disregarded which are so 


73. Tex.—Hicks v. State. 171 S.W. 
755, 75 Tex.Cr. 461. 

42 C.J. p 493 note 21. 

74. Tex.—Hicks v. State, supra. 

42 C.J. p 494 note 22. 

Gtood practice requires that, where 
a motion is founded on matters not 
within judicial knowledge of court, 
there should be an affidavit as to ex¬ 
istence of facts on which it is based, 
showing their materiality and neces¬ 
sity for invoking the aid of the court 
with reference thereto.—Terre Haute 
Gas Corporation v. Johnson, 45 N.E. 
2d 484, 221 Ind. 499, rehearing de¬ 
nied and mandate modified on other 
grounds 48 N.E.2d 455, 221 Ind. 499. 
75.. N.J.—Hodges v. Trenton Mut. 

Life, etc., Ins. Co., 24 N.J.Law 673. 
7©. Utah.—Salt Lake City v. Utah, 
etc.. Canal Co., 137 P. 638, 43 Utah 
591. 

42 C.J. p 494 note 24. 

77. Utah.—Salt Lake City v. Utah, 
etc., Canal Co., supra. 

78. Iowa—Chandler v. Taylor, 12 IN'. 
W.2d 690, 234 Iowa 287. 

79. Iowa.—Chandler v. Taylor, su¬ 
pra. 

BO. Iowa.—Chandler v. Taylor, su¬ 
pra. 


ITnless made indispensable proce¬ 
dure by rule of court or otherwise, a 
supporting affidavit is mot necessary 
to the jurisdiction of the court.— 
Chandler v. Taylor, supra. 

81. Iowa.—Chandler v. Taylor, su¬ 
pra. 

82. Wis.—Banking Commission of 
Wisconsin v Flanagan, 289 N.W. 
647, 233 Wis. 405—Wendlandt v. 
Hanford Accideint & Indemnity 
Co., 268 NW. 230, 222 WiS. 204. 

83. Wis.—Wendlandt v. Hartford 
Accident & Indemnity Co., supra. 

84. Tex.—Connor v. Zachry, 115 S. 
W. 867, 117 S.W. 177, 54 Tex.Civ. 
App. 188. 

42 C.J. p 494 note 25. 

Sufficiency of averments on ex parte 
motions see infra § 25. 

85. Cal.—Speinser v. Doane, 23 Cal. 
418. 

Form, contents, requisites, and suffi¬ 
ciency of affidavits generally see 
Affidavits §§ 12-21. 

86. Mich.—Whipple v. Williams, 1 
Mich. 115. 

42 C.J. p 494 note 30. 

87. N.T.—^People ^r, Tioga Common 
Pleas, 1 Wend. 291—Haight v. 
Turner, 2 Johns. 371. 
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88. "N.Y.—Jackson v. "Virgil, 8 
Johns. 540—Haff v. Spicer, 3 Cai. 
190, Col. & C.Cas. 495. 

89. Mmn.—Knight v, Elliott, 22 
Minn. 551. 

90. Mich.—McCaslin v. Camp, 26 
Mich. 390. 

91. Colo —^Anderson v. Sloan, 1 
Colo. 33. 

92. Iowa.—Schultz v. Metropolitan 
Life Ins. Co., 282 N.W. 776, 225 
Iowa 1024. 

93. Ind.—Thompson v. Mos.sburg, 
139 N.E. 307, 193 Ind. 566, rehear¬ 
ing denied 141 N.E. 241, 193 Ind. 
56G. 

42 C.J.’p 494 note 40. 

94. Colo.—Sopris v. Truax, 1 Colo. 
89. 

42 C.J. p 494 note 41. 

95. N.Y.—Buell v. Van Camp, 23 N. 
E. 538, 119 N.T. 160—Brandly v. 
American Butter Co,, 114 N.Y.S. 
896, 130 App.Div. 410, 1 N.Y.Civ. 
Proc..N.S., 64. 

96. N.Y.—Brandly v. American But¬ 
ter Co, supra 

97. N.Y.—Wishny t. Gottfried, 131 
N.Y.S. 693. 
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§ 27 


redundant and confused as to be practically unin- 
telligi'ble^S or which are illeg^ibly written.99 Under 
varying practices it has been held that the affidavits 
must show that the motion is made in the proper 
place,1 and with due diligence.^ 

Irrelevant or scandalous matter in an affidavit 
may be stricken out,3 or the entire affidavit may be 
suppressed.'^ A rule of practice providing for the 
striking of sham, and of scandalous and imperti¬ 
nent, matter in pleadings has been held to be inap¬ 
plicable to affidavits submitted on motions.^ 

Affidavits on information and belief. Where 
from the circumstances of the case facts cannot 
be stated positively, they may be stated on informa¬ 
tion and belief® and, if not denied or explained, are 
to be taken as true.'^ Affidavits on information and 
belief should set forth the sources of information 
and the grounds of belief® and, in at least some 
cases, explain why the affidavit of an informant has 
not been procured.® 

Ex parte motions. Under a provision of a gen¬ 
eral rule of practice that on an ex parte application 
for an order the supporting affidavit shall state 
whether any previous application has been made for 
such order, it has been held that failure of the affi¬ 
davit to state whether a previous application has 
been made is a mere irregularity^® curable by 
amendment,!! and subject to waiver,!2 which does 
not compel the court to refuse the order! 3 or to va¬ 
cate it after it has been granted,!^ although it has 
also been held that the rule is so salutary!® as to 


authorize a refusal of a motion which fails to com¬ 
ply therewith-!® 

Under a provision of a general rule of practice 
that the affidavit in support of an ex parte motion 
shall state to what court or judge a previous appli¬ 
cation was made, and the determination thereof, 
and what new facts, if any, are shown on the sub¬ 
sequent application, it is not necessary to mention 
a previous order which has been set aside on mo- 
tion,^7 and failure to state whether there are new 
facts and what they are is a mere irregularity!^ 
which does not compel the court to refuse the sec¬ 
ond application.!® 

§ 26. - Use for More than One Motion or 

Purpose 

Ordinarily an affidavit in support of a motion may be 
used for more than one motion or purpose. 

There is no positive rule that an affidavit cannot 
be twice used;-® and an affidavit taken for another 
purpose or for use on a different motion may be 
used again on a similar application^! provided the 
affidavit as so used might subject affiant to a charge 
of perjury; but not otherwise.2'2 

§ 27. - Additional or Rebutting Affidavits 

The moving party may submit additional affidavits In 
rebuttal of new matter set up in the counter-affidavits 
of his opponent. 

The moving party may submit additional affi¬ 
davits in rebuttal of new matter set up in the coun¬ 
ter-affidavits of the adverse party ;'23 but the court 


98. ■NT.Y.—Allen v. Fink, 207 N.T.S. 
428, 211 App Div. 411, 208 N.Y.S. 
827, 213 App.Div. 845. 

99, N.T.—Johnson v. Casey, 26 N.T. 
Super. 710, 28 How.Pr. 492. 

1 _ IsT.Y.—Schemerhoim v. Develin, 1 
Code Hep. 13. 

2 , ind.—Thompson v. Mosshurg, 139 
N.B. 307, 141 NE. 241, 193 Ind. 
566. 

3 , N.T.—People v. Albany, etc., R. 
Co., 8 AbbPr.,N.S., 122, 39 How 
Pr. 49, affirmed 57 Barb. 204, 2 
Lans. 459, affirmed 57 N.T. 161. 

42 C.J. P 495 note 51. 

4 , N.Y.—Opdyke v. Marble, 18 Abb. 
Pr. 375. 

42 C.J. p 495 note 52. 

5, N.Y.—Hillman v. Hillman, 69 N. 
T.S.2d 134. 

3 . N'.T.—Bennett v. Edwards. 27 

Hun 352. 

42 C.J. p 495 note 53. 

7, N.Y.—New York Excise Comrs. 
V. Purdy, 36 Barb. 266, 13 Abb.Pr. 
434, 22 How.Pr. 312—Umion Bank 


V. Mott, 9 Abb.Pr. 106, 17 How. 
Pr. 353. 

8. N.Y.—^Bennett v. Edwards, 27 
Hun 352. 

42 C..T. p 495 note 55. 

9. N.Y.—Fay v. Bowen, 1 N.T. 
Month.L.Bul. 41. 

42 C.J. p 495 note ‘56. 

10. N.Y.—Matter of National Gram¬ 
ophone Corp., 81 N.T.S. 853, 82 
App.Div 593. 

42 C.J. p 495 note 69. 

Necessity of affidavit to support ex 
parte motion see supra § 23. 

11. N.Y.—Spring v. Gourlay, 1 NY. 

MO'nih.L Bui. 49. i 

12. N.Y.—^Flaherty v. Craig, 171 N. 
T.S. 624, 184 App.Div. 428, reversed 
on other grounds 123 N.E. 157, 226 
N-.t. 76—^Matter of Rogers, 9 Abb. 
N.Cas. 141. 

42 C.J. P 495 note 69 la], 

13. N.Y.—Bean v. Tonnelle, 24 Hun 
353, 3 N.Y.Civ.Proc. 33. 

42 C J. P 495 note 71. 

14 . N.Y.—^Wooster v. Bateman, 24 
N.T.S. 112, 4 Misc. 431. 

42 C.J. P 496 note 72, 


15. N.Y.—Mitchell v. Green, 106 N. 
T.S. 449, 121 App.Div. 677. 

42 C.J. p 496 note 73. 

16. N.Y.—^Llitchell v. Greene, 106 N. 
T.S. 419, 121 App.Div. 677. 

42 C.J. p 496 note 74. 

17. N.T.—Sudlow V. Mead, 3 N.Y.S 
321. 

18. N.Y.—Skinner v. Steele, 34 N.Y. 

S. 748, 88 Hun 307. 

19. N.T.—Skinner v. Steele, supra. 

20. N.Y.—Mojarrieta v. Saenz, 80 N. 
Y. 547—Colver v. Van Valen, 6 
How.Pr. 102. 

21. Iowa.—Scholes v. Murray Iron 
Works Co., 44 Iowa 190. 

42 C.J. p 496 note 84. 

Stricter rule governing affidavit of 
merits see supra § 21. 

22. N.Y.—Mojarrieta v. Saenz, 80 N. 

T. 547. 

42 C.J. p 496 notes 85, 86. 

23. N.D.—^Kluver v. Middlewest 
Grain Co., 173 N.W. 468, 44 N.D. 
210 . 

42 C.J. p 496 note 89. 
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may require the moving party to present his whole 
case at once, and decline to receive affidavits or 
other proof in rebuttal of counter-affidavits.On 
the other hand, the moving party will not generally 
be allowed to read additional affidavits which are 
not in answer to new matter introduced by his ad¬ 
versary, but merely corroborative of the facts set 
forth in the moving papers^'S or to set up new mat¬ 
ter in avoidance of the allegations of his oppo¬ 
nent,26 or facts alleged to be newly discovered but 
which he knew or ought to have known when the 
motion papers were served.2'7 The court may, how¬ 
ever, in its discretion, relax the rule where the 
facts ought to be more fully developed to facilitate 
an intelligent decision of the motion.28 

Where no answering affidavits are produced, the 
facts alleged in the petition may be accepted as 
true,23 and, unless a return to a rule nisi is con¬ 
troverted, the facts stated in the return will be 
taken as true.^O 

The purpose of statutes providing that on a mo¬ 
tion the court may order a statement of particulars 
to be filed is to give the opposing party more defi¬ 
nite information of the character of the claim or 
defense than is provided by the notice and to pre¬ 
vent surprise.^ 1 

§ 28. - Service 

Copies of supporting affidavits should be served on the 
opposite party. 

Copies of affidavits on which a special motion is 
founded must be regularly served on the opposite 
party'22 with the notice of motion,33 or at a time 
fixed by an order of the judge,or, as a substitute 
for service, must be filed so that the adverse party 


may have an opportunity to meet them before the- 
hearmg.25 Ordinarily affidavits which have not 
been served cannot be read in support of a mo- 
tion,3'6 although the court may have a discretion 
in this respect.37 Affidavits setting forth facts dis¬ 
covered since the motion was made cannot be read 
unless served,2S but the court may in its discre¬ 
tion postpone the hearing so as to give time for 

service. 2 9 

Nature of copies. It has been held that copies- 
of affidavits stTvtd with notice of motion must be 
true and complete,^^ to the extent of including the 
jurat but it has also been held that a copy 
served need not include the jurat,^2 or the name of 
the officer before whom the original was sworn,^3 
or the signature of affiant,provided the original is 
available for inspection and is sufficient in these re- 
spects.^s 

Supplemental affidavits. Under some practice 
copies of supplemental affidavits in support of a 
motion must be served the same length of time 
before the day for which the motion is noticed as- 
is necessary for the service of principal affidavits.^® 

§ 29. -Amendments 

A supporting affidavit may be open to amendment 
while the motion is pending. 

The allowance of an amendment of an affidavit in 
support of a motion while the motion is pending 
and undetermined has been held to be consistent 
with the ordinary rules of practicc.^'^ 

§ 30. - Filing 

Affidavits used in support of motions should be duly 
filed. 


24. N.H.—Goodwin v. Blanchard, 64 
A. 22, 73 N.H. 550. 

25. N.r.--Jacobs V. Miller, 10 Hun 
230—Powell V. Clark, 5 Abb.Pr. 70 

26. N.Y.—Shearman v. Hart, 14 
AbbPr. 358. 

27. N.Y.—^Northrup v. Sidney, 90 N. 
Y.S. 23, 97 App.Div. 271. 

2S. N.C.—Young v. Rollins, 85 N.C. 

485. 

42 C.J. p 509 notes 60, 61. 

29. N.Y. —In re Towns Paint Co., 39 
N.Y.S.Sd 5S5, 179 Misc. 813. 

Pa.—Girtofti V. Denn, Com.Pl., 35 Luz. 
Leg.Reg. 416—Adams v. Leib, 
Quar.Sess., 6 Sch.Reg. 352. 

30. Ala.—parte Stricklin, 34 So. 
2d 207—Jones v. City of Opelika, 4 
So.2d 509, 242 Ala. 24. 

SI. Va.—Caudill v. Gibson Fuel Co., 
38 SE.2d 465, 185 Va. 233. 

32. N.Y.—Jenkins v. Warren, 50 N. 
Y.S. 957. 25 App.Div. 669. 


I Pa.—^Meleto v. Piacenti, Com.Pl,, 37 
Luz.Lieg.Reg. 14. 

I 42 C.J. p 496 note 94. 

33. Mont.—State v. Second Judicial 
Dist. Ct., 64 P. 352, 25 Mont. 202. 

42 C.J. p 496 note 95. 

34. Ga.—Conley v. Conley, 108 S.E. 
777, 152 Ga. 184. 

35. Or.—Lester v. Elwert, 35 P. 29, 
25 Or. 102. 

36. N.Y.—^Northrup v. Sidney, 90 N. 
Y.S. 23, 97 App.Div. 271. 

42 C.J. p 497 note 12. 

37. U S.—Sterrick v. Pugsley, C.C. 
Mich., 22 F.Cas.No.13,379, 1 Plipp. 
350. 

42 C.J. p 497 note 13. 

38. N.Y.—^Northrup v. Sidney, 90 N. 
Y.S. 23, 97 AppDiv. 271. 

42 C J. p 497 note 14. 

39. N.Y.—^Northrup v. Sidney, su¬ 
pra. 


40. Mich.—Chesebro v. Chesebro, 21 
Mich. 506. 

41. Mich.—Chesebro v. Chesebro, 
supra. 

42. N.Y.—Union Furnace Co. v. 
Shepherd, 2 Hill 413. 

42 C.J. p 497 note 8. 

43. N.Y.—Barker v. Cook, 40 Barb. 
254, 16 Abb.Pr. 83, 25 Plow-Pr. 190- 
—Graham v. McGoun, 5 How.Pr, 
353. 

44. N.Y.—Barker v. Cook, 40 Barb, 
254, 16 AbbPr. 83. 25 Ilow.Pr. 190. 

42 C.J. p 497 note 10. 

45. N.Y.—Barker v. Cook, 40 Barb- 
254, 16 Abb.Pr. 83, 25 How.l'’r. 190- 
—Graham v. McCouin, 6 How.Pr. 
353. 

46. N.Y.—^Wilcox ▼. Howland, 6 
Cow. 576. 

47. Ind—Goings v. Chapman, IS 
Ind. 194. 
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It is the duty of attorneys to file affidavits used 
by them on a motion'^s and failure to file may jus¬ 
tify the court in refusing to allow the affidavits to 
be read at the hearing.'*^ It has been held that 
affidavits on which a rule to show cause is made 
must be filed as a basis for the rule on entering it.®0 

In the absence of statutes or rules requiring an 
earlier filing, affidavits in support of a motion may 
be filed at the time the motion is made and heard,®^ 
or the practice may permit affidavits read on the 
motion to be filed afterward,5 2 but they are some¬ 
times required to be filed with the motion at a time 
prior to hearing,^^ although failure to file at the 
time required by rule is an irregularity which the 
court has power to disregard.^^ 

Compelling, The court may order an attorney to 
file original affidavits used on a motion55 although 
the filing will subject the party who made them to 
prosecution for perjury.56 

§31. - Notice of Filing 

Ordinarily it is proper to take affidavits in support of 
a motion without notice to the opposite party. 

In view of the ex parte character of affidavits, 
it is ordinarily unnecessary to give notice of the 
taking of affidavits in support of a motion 
Where, however, a court rule requires that all dep¬ 
ositions offered to be read on all motions be taken 
on notice to the opposite party, the court may re¬ 
ject ex parte affidavits.58 

Under some practice it has been held that, where 
the allowance of a motion is not a mere matter of 


§ 35 

course, the affidavits in support of it must be taken 
on notice and that, while ex parte affidavits may 
be used for the purpose of obtaining a rule to show 
cause,®® they are not competent on the hearing of 
the motion to prove facts extrinsic to the record 
necessary to support the motion.®^ In this connec¬ 
tion it has been said that the practice of taking af¬ 
fidavits ex parte to be used on the argument of a 
motion is peculiar to the court of chancery and 
does not prevail in the law courts. 

Service. Where notice is necessary, the notice 
of taking affidavits to be used on a motion should 
be given to the attorney, and not to the party him- 
self.®3 Proof of service of notice of the taking 
of affidavits to be used on a motion may be made 
viva voce at the bar of the court where the affi¬ 
davits are offered to be read.®^ 

§ 32. - Compulsory Affidavits or Deposi¬ 

tions 

The court may compel the taking of affidavits or 
depositions for use on motions only where so authorized 
by statute or rule. 

Unless authorized by statute or rule a court has 
no power to compel the making of a deposition or 
affidavit for use on a motion'®® but in some juris¬ 
dictions such power has been conferred.®® 

§ 33, Opposing Matter 

Generally speaking, a motion may be answered either 
with or without pleading or formal statement. 

An objection to a motion may be considered in 
the ruling on the motion itself,®*^ as by answer ore 


48. N.J.—Peer v. Bloxham, 81 A. 
659, 82 N.J.Law 288. 

42 C.J. p 497 note 17. 

49. Ind.—^Hubble v. Osborn, 31 Ind. 
249. 

42 C.J. p 497 note 18. 

50. N.J.—^Blair v. Vetrano, 172 A. 
604, 12 N.J.Misc. 462. 

42 C J. p 498 note 27. 

Biscliarge of rale 

Rule to show cause lacking sup¬ 
port of afiidavit in files of court will 
be discharged as improvidently 
granted, regardless of whether basic 
affidavit was not filed or was lost 
through fault of party or attorney. 
—Blair v. Vetrano, supra. 

61. Ind.—Makepeace v. Lukena, 27 
Ind. 435. 92 Am.D. 263. 

42 C.J. p 497 note 22. 

52. Pa.—Clemens v. Horton, 13 
WklyJ7,C. 604. 

42 C.J. p 497 note 23. 

53. Mo.—^Valle v. Pictoin, 16 Mo.App. 


178, reversed on other grounds 3 S- 
W. 860, 91 Mo. 207. 

42 C.J. p 497 note 24. 

54. Mo,—^Henry v. Diviney, 13 S.W. 
1057, 101 Mo 378. 

42 C.J. p 498 note 26. 

55, N.Y.—Anonymous, 5 Cow. 13. 

56, N.T.—^Anonymous, supra. 

57. Kan.—Hanna v. Barrett, 18 P. 
497, 39 Kan. 446. 

Mont —State v. Gallatin County 
Ninth Judicial Dist. Ct., 233 P. 126, 
72 Mont. 245. 

68. Wis.—Fowler v. Colton, 1 Pinn. 
331. 

59. N.J.—^Paterson Stove Repair Co. 
V. Rilzer, 8 A.2d 133, 123 N.J.Law 
145. 

42 C.J. P 498 note 33. 

60. N.J.—^Paterson Stove Repair Co. 
V. Ritzer, supra—^Van Dine v. Bor¬ 
ough of Sussex in Sussex County, 
139 A. 342, 5 N.J.Misc. 1066. 

42 C.J. p 498 note 34. 

Orders to show cause generally see 
supra § 20. 


61. N.J.—Paterson Stove Repair Co. 
V. Ritzer, 8 A.2d 133, 123 N.J.Law 
145—^Van Dine v. Borough of Sus¬ 
sex in Sussex County, 139 A. 342, 
5 N J Misc. 1066. 

42 C.J. p 408 note 35. 

62. N.J.—Peer v. Bloxham, 81 A. 
659, 82 N.J.Law 288—Baldwin v. 
Flagg, 43 N.J.Law 495. 

63. N.J.—^Hadley v, Geiger, 9 N.J. 
Law 225. 

64. N.J.—^Anonymous, 12 N.J.Law 
94. 

65. N.H.—Goodwin v. Blanchard, 64 
A. 22, 73 N.H. 550. 

42 C.J. p 498 mote 40. 

Depositions generally see Deposi¬ 
tions § 1 et sea. 

66. Pa.—Coulon v. De Lisle, 1 
Browne 256. 

42 C.J. P 498 notes 41-53. 

Under some practice on a rule to 
show cause, a rule to take deposi¬ 
tions is implied.—Coulon v. De Lisle, 
supra. 

67. Iowa.—^Ryan v. City of Emmets- 
burg, 293 N.W. 29, 228 Iowa 678. 
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tcnus,®* and it has also been said that the practice 
of stating in writing the contention against the al¬ 
lowance of a motion may be approved.In some 
jurisdictions objection to a motion may be presented 
by a pleading in which there is no application for 
an order,*^® and some statutes may allow a motion 
to be heard and determined either with or without 
written pleadings.*^^ 

On the other hand, a motion is at issue without 
further pleadings, issues arising on motions may 
be framed by the court and tried without formal 
pleadings,'^3 and no answer or other pleading to a 
motion is required.The opposing party need not 
make either an oral*^^ or written"® statement in op¬ 
position to the motion, and nothing is required of 
the opposing party but to overcome, if he can, by 
competent evidence, the case made by the moving 
party. 

The answer to a rule nisi ordinarily is deemed 
conclusive unless its truth or sufficiency is put in 
issue. 

§34. - Counter-Affidavits 

a. In general 

b. Service f' 


a. In Greneral 

Ordinarily, counter-affidavits are admissible to over¬ 
come or contradict the facts presented in the affidavits 
supporting a motion, but counter-affidavits have been 
held inadmissible in opposition to an affidavit of merits or 
to a rule to show cause. 

Counter-affidavits are generally, usually by virtue 
of statutory authorization, admissible to contradict 
or overcome the facts presented in support of a mo¬ 
tion,especially where the motion is addressed to 
the discretion of the court,8® but are not received 
in opposition to an affidavit of merits.®^ It has 
also been held that affidavits or depositions in op¬ 
position to a rule to show cause will not be con- 

sidered.'®^ 

In the discretion of the court, additional counter¬ 
affidavits may be servedand where the moving 
party is permitted to serve a replying affidavit, sup¬ 
plying an omission in the moving affidavits, the ad¬ 
verse party must be permitted to file affidavits in 
answer thereto.®^ Undenied allegations in counter- 
affidavits are deemed admitted,®® and averments 
therein favorable to the moving party are available 
in support of the motion.®'® 

Form and averments. In general the same for¬ 
mality is required in opposing affidavits as is re¬ 
quired in the moving affidavits.'®'^ A counter-afli- 


€8. Conn —Babcock v. Huntington, 
2 Day 392. 

Oral attack 

Sufficiency of allegations in motion 
may be attacked orally—Rudd v. 
Rudd, 13 S.W.2d 1082, 223 Mo.App. 
472. 

69. Kan.—^Berry v. Dewey, 170 P. 
1000, 102 Kan. 392. 

Briefs under court rule 
Pa—Adams v. Leib, Quar.Sess., 6 
Sch.Reg. 352. 

70. Iowa.—^Ryan v. City of Emmets- 
burg, 293 N.W. 29, 228 Iowa 678. 

71. Ky.—Couchman v. Maupin, 78 
Ky. 33. 

42 C.J. p 502 note 24. 

Verified pleading or oral testimony 
Plaintiff in action to quiet title 
against purchaser at tax sale could 
make return of order to show cause 
why he should not pay into court 
amount of delinquency as statutory 
condition to right to maintaiin action, 
by verified pleading or by oral tes¬ 
timony, under practice similar to 
that with reference to orders to show 
cause in connection with injunctioins. 
—State ex rel. Jensen v. District 
Court of Ninth Judicial Dist. in and 
for Glacier County, 64 P.2d 835, 103 
Mont. 461. 

72. Md.—Craig v. Hebroin Building 
& Loan Ass’n, No. 2, 189 A. 218, 171 
Md. r22. 

Miss.—Shaw v. State, 195 So. 581, 


188 Miss. 549—Reed v. State, 109 
So. 715, 143 Miss. 686. 

73. Mich.—Turner v. St. Clair Tun¬ 
nel Co., 61 N.W. 72, 102 Mich. 574. 

74. Mo.—Corpus Juris cited in 

Rudd V. Rudd, 13 S.W.2d 1082, 
1081, 223 Mo.App 472. 

Pa.—^Leiby v. Erdman, Com.Pl., 20 
Lehigh Co.L.J. 153, 57 York Leg. 
Rec. 51. 

42 C..T. p 501 note 18. 

Interlocutory motion 

The filing of a pleading addressed 
to an interlocutory motion is a pro¬ 
cedure which IS not recognized in 
the practice in some jurisdictions.— 
Kiessling v. Kiessling, 69 A.2d 532, 
134 Conn. 564. 

75. Conn.—^Babcock v. Huntington, 
2 Day 392. 

Ohio—Moore v. Coates, 35 Ohio St. 
177. 

70, Ohio.—Moore v. Coates, supra. 
42 C.J. p 501 note 17. 

77. Ala —Corpus Juris cited In 
Linn v. Linn, 8 So.2d 187, 188, 242 
Ala. 688. 

Miss.—Reed v. State, 109 So. 715. 
Ohio—Moore v. Coates, 35 Ohio St. 
177. 

78. Ala.—Jones v. City of Opelika, 4 
So.2d 509, 242 Ala. 24, followed in 
4 So.2d 513, second case, 242 Ala. 
28, and 4 So.2d 514, 242 Ala. 29. 
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[79. Cal.—Bredfield v. Hannon, 91 P. 
I 334, 161 Cal. 497. 

42 C J. p 502 note 27. 

80. Minn.—State v. Stokely, 16 
Minn. 282. 

In rebuttal 

On hearing of a motion addressed 
to the discretion of the court and 
supported by affidavits, it is not er¬ 
ror for the court to receive and coin- 
sider counter-affidavits tending to re¬ 
fute facts stated in affidavits sup¬ 
porting the motion and prc.sentlng 
other grounds for denying it.—Uam- 
dall V. Randall, 166 P. 616, lOi Kan. 
341. 

81. Cal.—Francis v. Cox, 33 Cal. 
323. 

42 C.J. p 602 note 29. 

82. Pa.—Snyder v. Castor, 4 Teates 
443. 

83. N.Y.— -Joyce v. Eastman Kodak 
Co., 163 N.Y.S. 623, 99 Misc. 361, 
affirmed 164 N.Y.S. 1097, 178 App. 
Div. 911. 

84. N.Y.—Poillon v. Poillon, 7$ N.T. 
S. 323, 75 App.Div. 636. 

85. N.Y.—^Whitmore v. J. Jungman, 
hne , 129 N.Y.S. 776. 

88. Minn.—Richards v. White. 7 
Minn. 346. 

42 C.J. p 502 note 33. 

87. N.T.—Brodhead v, Stanton, 2 
How.Pr. 278. 
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davit is insufficient if it is evasive on the point in 
controversy,and has been held insufficient if 
made on information and belief where the adversa¬ 
ry has no opportunity to reply, 89 or if it is merely 
a denial that affiant has any knowledge or informa¬ 
tion sufficient to form a belief as to the essential 
facts set forth in the supporting affidavit.®o 

Filing, In the absence of a statute or rule of 
practice to the contrary, it is the general practice 
to file counter-affidavits on the day and at the time 
of the actual hearing of the motion.®! 

b. Service 

In the absence of a statute or rule of practice to the 
contrary, counter-affidavits need not be served. 

In the absence of a statute or rule requiring serv¬ 
ice, counter-affidavits may be read in opposition to 
a motion, without having been served.®^ Where 
the court properly permits the filing of a counter¬ 
affidavit at the hearing without previous notice or 
service thereof, the remedy of the movant is an ap¬ 
plication for time to file an affidavit in rebuttal if 
this is desired.®8 

Time of service. Under a rule providing in sub¬ 
stance that a notice of motion served ten days 
before the return thereof may require answering 
affidavits to be served five days before the return 
and that in such case answering affidavits must be 
so served unless the court in its discretion, for good 
cause shown, may otherwise order, the court has 
discretionary power to permit answering affidavits 
to be read in a proper case, even though not served 
within the time so limited,although an extension 
of time is a favor which should not be granted ex¬ 
cept for sufficient reason.®^ 

§ 35. - Cross Motion and Counter Notice 

Cross motions should be made on due notice, and 
dismissal of the original motion does not necessarily put 
a cross motion out of court. A party against whom a 
motion is made may give counter notice that if granted 
he will seek appropriate relief. 

Moving aindavits, form and requi¬ 
sites, see supra §§ 24, 25. 

88. N.T.—Hicks v. Charlick. 10 Abb. 

Pr. 129. 

42 C.J. p 502 note 35. 

89. N.T —Quincy v. Foot, 1 Barb. 

Ch. 496. 

90. N.T.—Simmons v. Craig, J3 N. 

B. 76, 137 N.T. 550. 

91. Cal.—Schilling v. Buhine, 73 P. 

431, 139 Cal. 611. 

42 C.J. p 503 notes 48-50. 

92. Colo.—Turner v. Hahn, 1 Colo. 

23. 

42 C.J. p 502 note 39. 


A counter motion is properly denied where it is 
presented at the hearing of the original motion 
without notice or opportunity to plaintiff to an¬ 
swer.®'® A dismissal of the principal motion does 
not necessarily put a cross motion out of court,®'^ 
and both motions may be disposed of by one or¬ 
der.® 8 

It is proper for a party against whom a motion is 
made to give a counter notice that, if the motion 
against him prevails, he will ask such relief on his 
part as would be appropriate in that contingency.®^ 
By statute the relief sought by counter notice may 
be of any kind or kinds, in the alternative or oth¬ 
erwise, and regardless of whether or not it is re¬ 
sponsive to the relief asked for by the moving par- 
ty.i 

§ 36. Hearing, Determination, and Relief 
Awarded 

Questions with respect to the hearing on a mo¬ 
tion are considered infra § 37, with respect to de¬ 
termination infra § 38, and with respect to relief 
awarded infra § 39. 

Examine Pocket Parts for later cases. 


§ 37. -Hearing 

a. In general 

b. Place 

c. Time 

d. Trial of issues 

e. Evidence 

f. Argument of motion 
a. In G-eneral 

There should be a hearing as to controverted ques¬ 
tions arising on a motion entertained by the court, and 
the method of conducting the hearing is generaily ad¬ 
dressed to its discretion. 

Ordinarily there must be a hearing of contro¬ 
verted q|uestions before decision is reached on a 
motion which the court has entertained.^ Except 

96. Minn.—^Kafka v. O’Malley, 22 N. 
W.2d 845, 221 Minn, 490. 

97. Ind.—Ryce v. Ryce, 52 Ind. 64. 

98. Wis.—^Lemke v. Daegling, 9 N. 
W. 399, 52 Wis. 498. 

42 C.J. p 503 note 55. 

99. N.T.—Clark v. Clark. 11 Abb.N. 
Cas. 333. 

42 C.J. p 603 note 51. 

1. N.T.—Behrman v. Pioneer Pearl 
Button Co., 181 N.T.S. 59, 190 App. 
Div. 843. 

42 C.J. p 603 notes 52, 53. 

2. Mass.—Johnson v. Carroll, 172 N. 
H. 85, 272 Mass. 134, 69 A.L.R. 1244, 


A rule requiring supporting affida¬ 
vits to be served one day before the 
hearing does not apply to affidavits 
of the adverse party.—Turner v. 
Hahn, supra. 

93. Cal.—^Bredfield v. Hannon, 91 P. 
334, 151 Cal. 497. 

94. N.T.—Joyce v. Eastman Kodak: 
Co, 163 N.T.S. 623, 99 Misc. 361, 
affirmed 164 N.T.S. 1097, 178 App. 
Div. 911. 

42 C.J. p 502 note 43. 

95. N.T.—Jackson v. Ferguson, 3 
Cai. 127. 

42 C.J. p 502 note 44. 
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as and to the extent that the matter may be con¬ 
trolled by statute or rule of court, the conduct of 
hearings of motions is largely within the judicial 
discretion of the court or judge,^ and the exer¬ 
cise of such discretion is not subject to review un¬ 
less it has been abused.'^ 

Under the practice in at least one jurisdiction, 
where one of the parties elects to have the matter 
disposed of by petition and answer without deposi¬ 
tions having been taken, the court may accept as 
true all pertinent facts set forth in the pleading 
of the opposing party but the fact that such dep¬ 
ositions have not been filed before oral argument 
does not bring the rule into operation where such 
depositions have been taken prior thereto.® 

Interlocutory order. On a motion for an inter¬ 
locutory order, any weakness in the moving party's 
position is opened up.*^ 

b. Place 

A motion should be heard in the piace designated in 
the notice or fixed under statute or rule. 

The place of hearing should be that designated 
in the notice of motion® or fixed under statute or 
rule of court.® After the motion is made, however, 
the court may, for cause shown, transfer the hear¬ 
ing to another place or another judge.^® 

c. Time 

(1) In general 

(2) Postponement 

(1) In General 

In the absence of a statute or rule of practice to the 
contrary, the court has a wide discretion in fixing the 


time to hear pending motions. Where a motion has been 
noticed for a particular time, it should ordinarily be then 
made and heard. 

Within such limitations as may be imposed by 
statute or rule,l^ courts have a wide discretion in 
fixing the time to hear pending motions^-^ or in ex¬ 
tending such time.13 Where a regular mtjtion day 
and motion docket is provided in accordance with 
which motions are called, heard, and determined, 
compliance with such requirement is obligatory^'^ 
unless the requirement is waived'^® or unless suffi¬ 
cient cause or excuse is shown for hearing the mo¬ 
tion on a day other than the regular motion day.i® 
Under some practice the term of court but no par¬ 
ticular day thereof may be noticed, and in such 
event the motion may be made on any day of the 
term.!*^ 

On the return day of an order to show cause, a 
hearing is had in precisely the same manner as 
though a motion had been brought on on notice in 
the usual way.^® 

Time noticed. While it has been held that a mo¬ 
tion may be brought on during any day of the term 
after that for which it is noticed,^® although the 
notice docs not contain the words '‘or as soon there¬ 
after as counsel can be hcard^®” the general rule is 
that, when a motion has been noticed for a particu¬ 
lar time it should be then made and heardand, 
if the motion is not presented for consideration at 
the time noticed, it may be deemed abandoned^^ 
unless the irregularity is waived^s or the motion 
taken up subsequently with consent of the parties.24 

Under a notice that a motion will be made on a 
certain day, or as soon thereafter as counsel can be 


—Union Trust Co. v. Magenis, 166 
NE. 496, 266 Mass. 363. 

42 C.J. p 503 note 58. 

3. Fla —Corpus Juris cited in 

Zemurray v. Kilgore, 177 So. 714, 
718. 130 Fla. 317. 

42 C.J. p 503 note 60. 

4. Fla.—Corpus Juris cited in 

Zemurray v. Kilgore, 177 So. 714, 
718, 130 Fla. 317. 

K.H.—Goodwin v. Blanchard, 64 A. 

22. 73 N.H. 550. 

5. Pa,—In re Wilson Borough Tax 
Lien, Com.Pl., 28 North Co. 205— 
Franks v. Apomck, Com.Pl., 42 Sch. 
L.R. 24—Commonwealth v. Krah- 
mer, Quar.Sess., 22 Wash.Co. 67. 

6. Pa.—^McCune v. Cramer, 40 Pa. 
Dist. & Co. 623. 

7. U S. — Goetz V. Interlake S. S. Co., 
D.C.N.Y., 47 F.2d 753. 

8 . K-V.—Thompson v. Erie R. Co., 9 
AhbPr.,NS.. 233. 

42 C.J. p 503 note 63. 


9. S.D,—Mitchell v. Morgan, 186 N. 
W. oG8, 45 S.D. 138. 

42 C.J. p 503 note 65. 

10. Wash.—Meisenheimer v. Mei- 
senheimer, 104 P 159, 55 Wash. 32, 
133 Am.S.R. 1005. 

43 C.J. p 504 note 66. 

11. Ala.—Self V. Blount County, 27 
So. 554, 124 Ala 191- 

Pa.—Fishburn v. Ebert, Com.Pl., 42 
Sch.LegRec. 85. 

42 C.J. p 504 notes 68-71. 

12. Fla.—Barnes v. State, 67 So. 
131, 68 Fla. 291. 

42 C.J. p 504 note 67. 

13. Wis.—Banking Commission of 
Wisconsiin v. Flanagan, 289 N.W. 
647, 233 Wis. 405. 

14. D.C.—Fitzgerald v. Fitzgerald, 7 
DC. 240. 

42 C.J. p 504 notes 72, 73. 

15. D C.—^Fitzgerald v. Fitzgerald, 
supra. 


16. Mass—^Worster v. Teuton, 84 N. 

E. 461, 198 Mass. 335. 

42 C.J. p 504 note 76. 

17- Ala.—McRae v. Colclough, 2 Ala. 
74. 

42 C.J. p 504 note 76. 

18. N.J.—Den v. Geiger, 9 IN.J.Law 
225. 

19. N.T.—^Anonymous, 1 Johns. 143. 

20. N.T.—^Anonymous, supra. 

21. Vt.—Partridge v. Stocker, 3C Vt. 
108, 84 Am D. 664. 

42 C.J. p 505 notes 80-84. 

22. Ky.—Poster v. Wade, 4 Mete. 
252. 

42 C J. p 505 note 87. 

23. Minn.—Marty v. Ahl, 6 Minn. 
27. 

42 C.J. p 505 note 88. 

24. Mich —Ireland v, Spalding, 11 
Mich. 455. 

42 C.J. p 505 note 89. 
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heard, the motion must be brought on within a 
reasonable time.25 

(2) Postponement 

The court has power to postpone or continue the hear¬ 
ing of a motion to such time as best suits the convenience 
of both court and counsel. 

The court has power to postpone or continue the 
hearing of a motion to such time as best suits the 
convenience of both court and counsel^S even after 
announcing its decision on the motion on applica¬ 
tion of the party against whom the decision was 
made,-"^ and its discretion in this respect will not 
be reviewed except in cases where such discretion 
is abused.2S Motions which cannot be heard, ow¬ 
ing to the pressure of business or the adjournment 
of court, stand over as a matter of course.29 
Where court is not held on the first day of a term, 
a notice given that a motion will be made on that 
day stands adjourned and may be taken on the 
first day on which a court is formed.^® 

When a motion has been properly noticed and 
filed or entered, as may be required, the party 
moved against is then regularly in court and the 
motion may be continued from time to time, like 
any other suit, even without setting it for hearing 
at a particular time in the future.^i It has been 
held, however, where a conclusive answer is given 
to a special motion, that the motion should be de¬ 
nied and not continued over to allow the moving 
party an opportunity of replying.32 

Precedence between motions. Within limitations 
imposed by statute or rule,^^ the court has full dis¬ 
cretion, where two or more motions are pending at 
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the same time, as to which motion it will first hear 
and determine.^^ There is, however, a natural or¬ 
der depending on the nature and urgency of the 
motion which ordinarily should be observed.3'5 Mo¬ 
tions should not be heard together where such pro¬ 
cedure may result in an inequitable disadvantage to 
either party.^ 6 

d. Trial of Issues 

Ordinarily issues arising on a motion should be tried 
by the court, although in a proper case the court may 
send difficult issues of fact to a Jury or referee. 

All the issues both of law and fact arising on the 
motion may and ordinarily should be tried and de¬ 
termined by the court^^ and not by a jury.^^ How¬ 
ever, since the hearing of motions is addressed to 
the discretion of the court, it has been said that 
it is entirely within its province to determine in 
what manner it will satisfy itself of the facts which 
appeal to its disc^etion.^® Accordingly, in some ju¬ 
risdictions in cases of doubt and difficulty, where 
the court in deciding a motion is called on to weigh 
contradictory testimony and determine the credibili¬ 
ty of witnesses, it may submit an issue to a jury for 
its determination.'^® 

Reference, In the absence of statutory inhibi¬ 
tion'll the court may, even on its own motion,^'2 
direct a reference to ascertain and report the facts 
involved in an issue arising on a motion for the 
further information of the court.^^ Such a ref¬ 
erence, however, should be ordered only in extreme 
and exceptional cases,as where large interests 
are involved^^ or it is difficult or impossible to 
reach a conclusion on the papers before the court.”^® 


25. Ind.—Stephens v. Kaga, 41 N.E 
930. 142 Ind. 523. 

42 C.J. p. 605 note 91. 

26. U.S.—Calaf v. Fernandez, Puer¬ 
to Rico, 239 P. 795, 152 C.C.A. 581. 

Kan—Gurney v. Steffens, 43 P. 241, 
56 Kan. 296. 

42 C.J p 605 note 2. 

27. Kan.—^Hanna v. Barrett, 18 P. 
497, 39 Kan. 446. 

28. Ga.—Turner v. Cates, 16 S.E. 
971, 90 Ga 731. 

42 C J. p 506 note 4. 

29. Ga.—Helmly v. Davis, 36 S.E. 
927, 111 Ga. 860. 

42 C.J. p 505 note 99. 

30. Ky.—Commonwealth v. McClel¬ 
land, Hard 28. 

42 C.J. p 505 note 1. 

31. Ky.—Bent v. Maupin, 5 S.W. 
425, 86 Ky. 271, 8 Ky.L. 469—Mil¬ 
ler V. Boyd, 1 Dana 272. 

32. N.Y.—Standard v. Williams, 10 
Wend. 699. 

42 C.J. p 505 note 98. 
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33. N.T.—Goldin v. Malone Dairy 
Co., 204 N.Y.S. 401, 209 App.Div. 
341. 

42 C.J. p 506 note 5. 

34. Ind.—Jacquay v. Hartzell, 27 N. 
E. 1105, 1 IndApp. 500. 

42 C.J. p 506 note '6. 

Post-trial motions 

It has been held that post-trial 
motions need not be considered by 
the court in any particular order.— 
Rasing V. Healzer, 142 P.2d 832, 157' 
Kan. 516. 

35. Del —^Wilmington First Nat. 

Bank v. Lieherman, 41 A. 90, 15 
Del. 367. 

42 C J. p 506 note 7. 

30. N C.—Bank of Pinehurst v. Der¬ 
by. 2 S.B.2d 875, 215 N.C. 669. 

37. S.D.—Jackson v. Clark First 
State Bank, 113 N.W. 876, 21 S.D. 
484. 

42 C.J. p 506 note 8. 

38. Ky.—Ireland v. Pugh, 4 Ky.L. 
252. 


N.C—Hettrick v. Page, 82 N.C. 66. 

42 C.J p 506 note 9. 

39. U.S.—Importers, etc., Nat. Bank 
V. Lyons, C.C.Pa., 134 F. 510. 

40. S D.—Jackson v. Clark First 

State Bank, 113 N.W. 876, 21 S.D. 
484. 

42 C.J. p 506 note 15. 

41. S.D.—Jackson v. Clark First 

State Bank, supra. 

42. Minn.—Strom v. Montana Cent. 
R. Co., 84 N.W. 46, 81 Minn. 346. 

43. S.D.—Jackson v. Clark First 

State Bank, 113 N.W. 876, 21 S.D. 
484. 

42 C.J. p 507 note 18. 

44. Minn.—Strom v. Montana Cent. 
R. Co. 84 N.W. 46. 81 Mmn. 346. 

42 C.J. p 507 note 19. 

45. N.T.—Woodward v. Musgrave, 
43 N.T.S. 830, 14 App.Div. 291. 4 
N.T.Ann.Cas. 136. 

46. N.T.—Shillman v. Toulson, 207 

N.T.S. 296, 211 App.Div. 336— 

Woodward v. Musgrave, 43 N.T.S. 
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The finding of the referee is not conclusive, and 
the court may either adopt and act on it or disre¬ 
gard it and draw its own conclusions from the evi- 
dence.^"^ 

e. Evidence 

(1) Burden of proof 

(2) Admissibility and reception 

(3) Weight and sufficiency 

(1) Burden of Proof 

The burden rests on the movant to support his mo¬ 
tion by proof. 

Since a motion is at issue without further plead¬ 
ing, as discussed supra § 33, on the hearing the 
burden rests with the moving party to support his 
motion by proof.'^^ If, however, the adverse party 
admits the principal allegations on which the mo¬ 
tion is founded, and sets up new matter in avoid¬ 
ance, the burden of proof shifts to him.'*^ A rule 
to show cause does not shift the burden of proof 
from applicant to defeiidanl,50 but merely requires 
defendant to meet the prima facie case made by 
applicant's verified complaint or affidavits.^'^ 

(2) Admissibility and Reception 

The court may hear and determine a motion on affi¬ 
davits in accordance with the usual practice, or in some 
jurisdictions may also receive oral testimony. 

It is the usual practice to hear and determine mo¬ 
tions on the supporting affidavits'^ 2 and ordinarily 
no oral testimony should be received on the hear¬ 
ing of a motion.53 In some jurisdictions, however, 


it has been held that the court may also hear viva 
voce testimonythat being sometimes a shorter 
and more convenient mode of proof55 and in some 
cases absolutely essential to prevent the circumven¬ 
tion of justicebut it appears that in some juris¬ 
dictions such practice is unknown.57 Where oral 
testimony may be received, a court may hear the 
motion on the affidavits presented,^^ or on the oral 
testimony of witnesses,53 or on both.'®® It has been 
said that the moving party may sustain his allega¬ 
tions by affidavits or by oral testimony,61 that 
the pleadings are always before the court on a mo¬ 
tion,®3 and that verified pleadings will be treated 
as evidence because they are affidavits.®^ The 
court will consider such other papers, and only such 
others, as are properly to be regarded as part of 
the motion papers.®^ 

A party who, through his counsel, hands to the 
court a document may not complain of the fact 
that it was used by the court in ruling on a motion 
even though it was not introduced into evidence.®* 

Applicability of ordinary rules. On the hearing 
of a motion, not only are matters competent, materi¬ 
al, and relevant under general rules admissible,®® 
but many matters not strictly evidence are re¬ 
ceivable,'®'^ the ordinary rules of admissibility not 
being strictly enforced,®® although the parol evi¬ 
dence rule has been applied.®® It has been said 
that, on an issue of fact, the proof should be pre¬ 
sented in some of the forms appropriate to the pro¬ 
ceedings.'^® Proof may be presented by affidavit'^^ 


830, 14 App.Div. 291, 4 N.T.Ann 
Gas. 136. 

47. N.T.—Marshall v. Meech, 61 N. 
T. 140, 10 Ani.R. 572. 

48. Cal.—Scott V. Renz, 154 P,2d 738, 
67 Cal.App.2d 438. 

Conn—^Corpus Juris cited in In re 
Gilhuly, 199 A. 436, 441, 124 Conn 
271. 

Mont.—Corpus Juris cited in Beale 
V. Lingquist, 15 P.2d 927, 929, 92 
Mont. 480. 

42 C.J. p 507 note 24. 

49. N.T.—Shearman v. Hart, 14 Abb. 
Pr. 358. 

50. Fla.—Corpus Juris quoted in 
Zemurray v. Kilgore, 177 So. 714, 
718. 130 Fla. 317. 

Ind.—Stair v. Meissel, 192 N.E. 453, 
207 Ind. 280. 

42 C.J. p 490 note 67. 

Rule to show cause generally see 
supra § 20. 

51. Ind.—Stair v. Meissel, supra. 

62. Kan.—State v. Stackhouse, 24 
Kan. 445. 

42 C.J. p 507 note 26. 


53. Minn—SLrom v. Montana Cent. 
R. Co, 84 NW. 46, 81 Minn. 346. 

42 C.J. p 507 note 27. 

54. Minn—Meddick v. Mcddick, 282 
NW. G76, 204 Minn. 113. 

42 C.J, p 507 note 28. 

55. Mass.—Gardner v. Webber, 16 
Pick. 251. 

50. Minn.—Strom v. Montana Cent. 
R. Co,. 84 NW. 46, 81 Minn. 346. 

57. Tex.—O’Docherty v. McGloin, 25 
Tex. 67. 

42 C.J, p 508 note 31. 

58. N.H.—Goodwin v. Blanchard, 64 
A. 22, 73 N.H. 550, 551. 

42 C.J. p 608 note 33. 

59. Mass—Scott v. Bevilacqua, 116 
NE. 563, 226 Mass. 554. 

60. Mass.—Scott v. Bevilacqua, su¬ 
pra. 

42 C.J. p 608 note 35. 

61. Ala.—Ex parte Green, 129 So. 
72, 221 Ala. 298. 

62. N.T.—Lennox v. Meehan, 201 N. 
T S. 710, 121 Misc. 678. 

1,42 C.J. p 508 note 36, p 508 note 41 
I [c] (1). 


63. Ala—^Ex parte Green, 129 So. 72, 
221 Ala. 298. 

64. N.T.—Crowley v. La Biako, 132 
N.Y.S. 155, 147 App Div. 389. 

42 C.J. p 508 note 36 [a]-[c]. 

65. Vt.—Turner v. Bragg, 55 A. 2d 
268, 115 Vt. 196. 

66. Cal.—Southern California Motor 
Road Co. V. San Bernardino Nat. 
Bank, 34 P. 711, 100 Cal. 316. 

Minn—Richards v. White, 7 Minn. 
345. 

42 C.J p 508 note 41. 

67. N.T.—Mcgarge v. Megarge, 2 N. 
T.Wkly.Dig -352, 

42 C.J. p 508 note 42. 

63. N.Y. — Merritt v. Thompson, 3 E. 
D. Smith 283, reversed on other 
grounds 27 N.T. 225. 

69. N.T.—Peet v. Cowenhoven, 14 
Abb.Pr. 56. 

42 C.J. p 608 note 44. 

70. Tex.—Connor v. Zachry, 115 S. 
W. 867. 117 S.W. 177, 64 Tex.Civ. 
App. 188. 

42 C.J. p 508 note 45. 

71. Ga.—Early y. Oliver, 63 Ga. 11. 
42 C.J. p 608 note 4'6. 
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or in such other form as the parties may agree on 
or the court direct it has been held that on 

a motion for an interlocutory remedy proof by af¬ 
fidavit should nO't be received which would not be 
admissible at the final hearing of the cause.The 
specification of the mode of proof in the motion 
does not necessarily so limit the proof but it has 
been held that plaintiff’s affidavits may not be con¬ 
sidered where they were not specified in the notice 

of motion.'^s 

Mere oral statements of counsel should not be re¬ 
ceived as evidence'^6 although objection to their re¬ 
ception may be waived.*^"^ 

C^'oss examination of affiant. Where oral testi¬ 
mony is permitted, the court may allow, or under 
authority of statute or rule of court to that effect 
may require, a witness to be called and examined 
and cross-examined orally at the hearing,as 
for the purpose of testing his knowledge and credi¬ 
bility.'^^ Notice must be given to the adverse par- 

ty.80 

After submission of motion. Parties have no 
right, after submission of a motion, to introduce 
additional affidavits or evidence^i except by leave 
of court82 and on notice to the other side.^^ 
the exercise of its discretion, however, the court 
may reopen the matter and permit the introduction 
of additional affidavits,*^ particularly where the 
court has intimated that the affidavits already sub¬ 
mitted are sufficient to justify a denial of the mo¬ 
tion.*® 

(3) Weight and Sufficiency 

The general rules as to weight and sufficiency of evi¬ 


§ 37 

dence ordinarily control in weighing the evidence on a 
motion. 

In accordance with the general rules of evidence, 
in passing on a conflicting state of facts, presented 
by motion papers, weight should be given to a con¬ 
struction in accordance with the probability of hu¬ 
man action as seen in the actual dealings of men.*® 
Sworn allegations not denied are considered estab¬ 
lished.*"^ It has been held, where every material 
fact contained in an affidavit in support of a motion 
is properly denied, that the facts alleged must be 
regarded as not proved** and that the motion may 
be denied,** or that weight may be given to the 
more probably true affidavits and the motion de¬ 
nied or granted as the case may be;** but it also 
has been held that in such a case the safer and 
better course is to refer the affidavits to a referee*^ 
and require the parties to submit to an oral cross- 
examination in respect of the facts in issue,*2 with 
leave to the parties to call and examine other wit¬ 
nesses on the question.** According to some au¬ 
thority, an order may not rest on the report of an 
investigator received after the testimony has been 
taken.*^ The averments of the motion have been 
held to constitute no proof of the facts stated 
therein.*® 

f. Argument of Motion 

The parties have a right to argue motions involving 
the merits, and the moving party ordinarily will be ac¬ 
corded the right to open and close. 

In the case of a motion involving the merits of 
the controversy the parties have a right to be 
heard.*® The argument of a motion may be con- 


T8. Iowa.—Federal Cattle Loan Soc. 

V. Taylor, 183 N.W. 459, 191 Iowa 
837—^Williamson v. Williamson, 161 
N.W. 482, 179 Iowa 489. 

73. Ga.—Early v. Oliver, 63 Ga. 11. 

74. Mass.—Gardner v. Webber, 16 
Pick. 251. 

75. IT S.—^Pathe Exchange v. Inter¬ 
national Alliance of Theatrical 
Stage Employees and Moving Pic¬ 
ture Machine Operators of United 
States and Canada, Local No. 306, 
DC.NY., 3 P.Supp. 63. 

76. N.Y.—Jenkins v. Warren, 50 N. 
Y.S. 957, 25 App.Div. 569. 

77. Cal.—Fraser v. Fraser, 179 P. 
427, 39 CaLApp. 467. 

42 C.J. p 508 note 51. 

78. Iowa—Mayer v. Wright, 15 N. 

W. 2d 268, 234 Iowa 1158. 

42 C.J. p 509 notes 63, 54. 

79. N.H.—Goodwin v. Blanchard, 64 
A. 22, 73 N.H. 650, 551. 

42 C.J. p 509 note 56. 

80. Iowa.—Federal Cattle Loan Soc. 


V. Taylor, 183 N.W. 459, 191 Iowa 
837. 

42 C.J. p 509 note 57. 

81. Minn.—^Dunwell v. Warden, 6 
Minn. 287. 

Neb—Jacoby v. Mitchell, 26 N.W. 

255, 19 Neb. 537. 

42 C.J. p 509 note 63. 

82. Neb.—Jacoby v. Mitchell, supra. 
42 C.J, p 509 note 64. 

83. Minn.—Dunwell v. Warden, 6 
Minn. 287. 

84. N.D.—^Kluver v. Middlewest 
Grain Co., 173 N.W. 468, 44 N.D. 
210 . 

85. N D.—^Kluver v. Middle West 
Grain Co., supra. 

86. N.Y,—^Verastegni v. Luzunarez, 
12 N.Y.Wkly.Dig. 489. 

87. Cal.—California Title Ins., etc., 
Co. V. Consolidated Piedmont- 
Cable Co.. 49 P. 1, 117 Cal. 237. 

88. N.Y.—Tilton v. U. S. Life Ins. 
Co., 8 Daly 84. 

42 C.J. p 509 note 71, 

35 


89. N.Y.—Tilton v. TJ. S. Life Ins. 
Co., supra. 

90. U.S.—Beaton v. Seaboard Port¬ 
land Cement Co., 211 P. 84, 127 
C.C.A. 508. 

42 C.J. p 509 note 73. 

91. N.Y.—^Barron v. Sanford, '6 Abb. 
Pr. 320 note. 14 How.Pr. 443. 

42 C.J. p 509 note 74. 

92. N.Y.—Barron v. Sanford, supra. 

93. N.Y.—Barron v. Sanford, supra. 

94. Pa.—^Phillips V. Unemployment 
Compensation Board of Review, 30 
A.2d 718, 152 Pa.Super. 75. 

95. Miss.—Shaw v. State, 195 So. 
581, 188 Miss. 649. 

90. Kan.—^Atchison, etc., R. Co. v. 
Consolidated Cattle Co., 52 P. 71, 
59 Kan. 111. 

Caunsel should furnish court with 
authorities 

Pa—Szymanski v. Schenk, 40 Pa. 

Dist. & Co. 161, 22 WestCo.L.J. 

I 306. 
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trolled 'by the sound discretion of the court,and 
it may be confined within reasonable limits.®® 

A party is not bound to read his motion to the 
court in extenso®® or to comment on each and every 
item thereof.^ Likewise, he is not to be deemed to 
have waived those points not read or commented 

on2 

Sicbjects of co^isideration. Whether or not a 
party will be allowed to argue a point on a motion 
largely depends on the discretion of the court.-® 
In some,^ but not in all,^ of the decisions the rule is 
laid down that the parties on the argument of a 
motion will be confined to the grounds stated in the 
motion. 

In a motion brief there is no place for denuncia¬ 
tion of the adverse party® or disparaging remarks 
concerning his occupation.*^ 

Right to open and close. With some qualifica¬ 
tions,® the general rules that the party making the 
motion has the right to open and close the argument 
govern® whether, according to some authority, the 
motion is brought before the court on an order to 
show cause or otherwise.^® 

§ 38- - Determination 

a. In general 

b. Time 

c. Modes of determination 
a. In General 

The court should decide motions submitted to it. 


The decision of a motion is a judicial act,ii and 
a party is entitled to a decision of his motion,^ 
but may not compel the court to pass on all the 
grounds thereof.l® It has been said that it is the 
duty of the judge when he thinks he has no power 
to entertain the motion to intimate what he would 
do if clothed with power. On an interlocutory 
motion inquiry may not be made into the merits of 
the action. 

Division in opinion of coiirt. Where there is an 
equal division of opinion in the court, the motion 
fails. 

Questions of fact arising on motions are to be 
tried and determined in compliance with the usual 
rules and the weight of the evidence.!*^ Whatever 
fact a court may inquire into on a motion it may 
also determine,^® and its determination establishes 
the fact for all the purposes of the motion.^® A 
ruling on a motion will not be set aside where there 
are sufficient grounds to sustain it,®® although not 
relied on by the party seeking relief.®^ The court, 
in giving its decision, need not declare its deter¬ 
mination on every controverted question of fact 
presented by the affidavits.®® 

Frivolous motion. A motion wholly frivolous 
and without merit is a nullity which may be ig^ 
nored,®® or which may be overruled immediately, 
notwithstanding a statute requiring motions to be 
filed at least one day before they are determined 
but a motion which is not wholly frivolous and 
without merit may not 'be treated as a nullity.®^ 


97. Mass.—Gibson v. Crehore, 5 Pick. 
146. 

42 G.J. p 509 note SO. 

98. N.J.—^Mick V. Royal Exch. 
Assur. Corp., 94 A. 808, 87 N.J.Law 
628. 

42 G.J. p 510 note 81. 

99. Ill,—World's Golumbian Expo¬ 
sition V. Bell, 76 IllApp. 591. 

1. Ill.—^World’s Columbian Exposi¬ 
tion V. Bell, supra. 

2. Ill,—^World's Columbian Exposi¬ 
tion V. Bell, supra. 

42 G.J. p 510 note 84. 

3. Mass.—Gibson v. Crehore, 5 Pick. 
146. 

4. XJ.S. — ^Nevada Co v. Farnsworth, 
C.C.Utah, 89 P. 164 

Kan.—Challiss v. Headley, 9 Kan. 
684. 

5. K.J.—Den v. Geiger, 9 N.J.Law 
225. 

6. N.T.—People v, Williams, 166 N. 
T.S. 560, 100 Misc. 569, reversed 
on other grounds 181 N.T.S. 230, 
191 App.Div. 279. 

7. N.T. —People v. Williams, supra. 


8. Ga.—Boyce v. Burchard, 21 Ga. 
74, 77. 

42 C J. p 510 note 90. 

9- S.C—^Allen v. Cooley, 31 S.E. 634, 
53 SC. 414. 

42 G.J. p 510 note 91. 

10. N.T,—^New York, etc., Co. v. 
New York, 1 Hilt. 562, 

42 G.J. p 510 note 92. 

11. Ind.—State v. Wolever, 26 NE. 
762, 127 Ind, 30'6. 

12. Md.—Craig v. Hebron Building 
& Loan Ass’n, No. 2, 189 A. 218, 
171 Md. 522. 

42 G.J. p 510 note 94. 

Duty of disposition 

Trial court reserving rulings on 
objections to motions during trial 
should resolve ciuestions raised 
thereby and dispose of objections by 
appropriate rulings.—Prisbee v. Co- 
bum, 52 P.2d 882, 101 Mont. 58. 

13. Wash.—Tamada v. Hall, 260 P. 
243, 145 Wash. 365. 

14. S.C.—Lowry v. Atlantic Coast 
Line R. Co., 75 S.E. 278, 92 S.C. 
33. 

42 C.J. p 511 note 24. 
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15. N.T.—Mills V. Bliss, 55 N.T. 139. 
42 C.J. p 610 note 06. 

16- U.S.—Goddard v. Comnussion, C. 
C.Me., 10 P.Cas.No.5,490, 2 Ware 
382. 

Pa.—In re Contested Elections, 1 
Brews t. 126, 

17. Ind.—Thompson v. Mossburg, 
139 N.E. 307, 141 N.E. 241, 193 Ind. 
566. 

42 C J. p 511 notes 9-14. 

18. Kan.—Hottenstein v. Conrad, 9 
Kan. 435. 

19. Kan.—Hottenstein v. Conrad, 9 
Kan. 435. 

42 C.J. p 511 note 16. 

20. Okl.—Hancock v. Youree, 106 P. 
841, 25 Okl. 460. 

21. Okl.—Hancock v. Youree, supra. 

22. Ariz.—McCoy v. Brooks, SO P. 
365. 9 Ariz. 157. 

23- Fla.—State ex rel. Dillman v. 
Tedder, 166 So. 690, 123 Fla. 188. 

24. Mo.—^Valle v. Picton, 16 Mo.App. 
178. 

25. Fla.—State ex rel. Dillman v. 
Tedderj 166 So. 690, 123 Fla. 188. 
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b. Time 

A motion should be determined as of the time It 
was submitted. 

Whatever may be the actual time of making- a de¬ 
cision on a motion, it should be determined as of 
the time when submitted.^® Ordinarily motions 
should be disposed of before entering into the 
trial on the merits ;'27 but preliminary objections 
may be reserved and disposed of with the merits.28 
The court may take a motion under advisement 
from one term to an other. 2 9 Delay of the court in 
announcing its decision on a motion will not operate 
to the prejudice of the party in whose favor the de¬ 
cision is made, and the court must give effect to the 
decision as of the time when the motion was 
made.30 

Rules of civil procedure pertaining to rulings 
on motions have been construed as designed to 
avoid delay resulting from piecemeal disposition of 
preliminary motions.^i Noncompliance with stat¬ 
utes or rules regulating the time for deciding mo¬ 
tions is not fatal where no injury results.22 Under 
statutes providing that the court may at any time 
within six months after entry of an order relieve 
the party therefrom for good cause shown, a motion 
to vacate the order has been held to be overruled 
by operation of law if the order is not vacated at 
the end of six months after its entry.33 

Order of deter^niiuition. It has been held that 
post-trial motions need not be determined in any 
particular order.24 

c. Modes of Determination 

In the absence of a statute or rule of practice to 
the contrary, the mode of determination of a motion may 
be either express or implied. 


The form or mode adopted for declaring or man¬ 
ifesting the determination of a motion may not be 
material. 2^ The express and formal determination 
of a motion is made by the entry of an order grant¬ 
ing or denying a part or all of the relief sought, 
as discussed infra § 59. The determination of a 
motion, however, is not always express but may be 
impHed.22 Thus the entry of an order inconsistent 
with granting the relief sought is a denial of the 
motion.2’'7 So also, the entry of final judgment in 
a cause is in effect an overruling of all motions 
pending prior thereto in the case.28 

Pro forma. The pro forma determination of mo¬ 
tions by the trial court should not be encouraged.®® 

Separate statement A rule requiring that a mo¬ 
tion or other matter involving separate grounds or 
parts shall be disposed of by separate ruling on 
each, and not sustained generally, requires the 
court or judge to state specifically the ruling on 
each ground alleged,^0 and is not limited to motions 
as such.*^^ 

§ 39. - Relief Awarded 

a. In general 

b. Relief to movant 

c. Relief to adverse party 

a. In General 

Where the matter Is not one of right, the grant op 
denial of a motion is addressed to the sound discretion 
of the court. 

Except where the relief is a matter of right 
the determination of motions is addressed to the 
sound discretion of the court,'^'2 which in the ex- 


20 . U.S.—Corpus Juris cited in- 
Howe V. Haterius, C.C.A.Mo., 66 
P.2d 835, 838. 

Neb.—Jacoby v. Mitchell, 2'6 N.W. 

255, 19 Neb. 537. 

Record 

Court must decide motion on rec¬ 
ord as it existed at time of submis¬ 
sion,—^Howe V. Haterius, C.C.A.Mo., 
66 P.2d 835. 

27. N.T.—^Herzfeld v. Reinach, 60 
N.T.S. 658, 44 App.Div. 326, 6 N.Y. 
Ann.Cas. 244. 

42 C.J. p 510 note 98. 

28. N.T.—Lowber v. New York, 5 
Abb.Pr. 325, modified on other 
grounds 26 Barb. 262. 

42 C.J. p 510 note 99. 

29- Okl.—St. Louis, etc., R. Co. v. 

Lowrey, 160 P. 716, 61 Okl. 126. 

42 C.J. p 510 note 1. 

30. Mo.—Mitchell v. Greely, 156 S. 
W. 764, 174 Mo.App. 260. 


N.Y.—Willson v. Henderson, 15 How. 
Pr. 90. 

31. Iowa.—State v. Otterholt, 15 N. 
W.2d 529, 234 Iowa 1286. 

32. Mont.—Roush v. Port, 3 Mont. 
175. 

42 C.J, p 510 notes 3-6. 

33. Anz.—^Hewins v. Weiler, 264 P. 
101, 33 Ariz. 283. 

34. Kan.—^Rasing v. Healzer, 142 P. 
2d 832, 157 Kan. 516. 

35. Ind.—Thompson v. Mossburg, 
139 N.E. 307, 141 N.B. 241, 193 Ind. 
566. 

42 C.J. p 611 note 19. 

39. U.S—Corpus Juris quoted. In 

Mosier v. Federal Reserve Bank of 
New York, C.C.A.N.T., 132 P.2d 710, 
712. 

42 C.J. p 611 note 27. 

37. U.S.—-Corpus Juris quoted In 
Mosier v. Federal Reserve Bank 
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of New York, C.C.A.N.Y., 132 r.2d 
710, 712. 

42 C.J. p 511 note 28. 

38. U.S.—Corpus Juris quoted in 
Mosier v. Federal Reserve Bank 
of New York, C.C.A.N.Y., 132 F.2d 
710, 712. 

42 C.J, p 511 note 29. 

39. Minn.—Colvill v. Langdon, 22 
Minn. 565. 

42 C J. p 611 note 30. 

40. Iowa.—Hull v. Bishop-Stoddard 
Cafeteria, 26 N.W.2d 429, 238 Iowa 
650. 

41. Iowa,—^Hull V. Bishop-Stoddard 
Cafeteria, supra. 

42. Minn.—^In re Kees’ Estate, 285 
N.W. 836, 205 Minn. 349. 

42 C J. p 512 note 34. 

Violation of settled principles of 

law In deciding a motion constitutes 

an abuse of discretion.—^Fulmer v. 
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ercise thereof may cither grant^*3 or deny^^ the 
motion. 

Generally speaking, a motion must be dealt with 
and disposed of as it has been presented and 
framed. ^'5 

h. Relief to Movant 

In the absence of a prayer for general relief, the mov¬ 
ing party ordinarily is limited to the relief asked, or to 
such further relief as may be necessarily incidental there¬ 
to. 

In the absence of a prayer for general relief, the 
moving party usually is confined to the relief asked 
for in his motion or specified in the notice there¬ 
of,^® or at most to relief necessarily incident there¬ 
to this rule has been held inapplicable where 

the parties are present at the hearing and decision 
on the motion and have an opportunity to be heard 
on the question of granting further relief.^* When 
appeal is made to the favor of the court, the court 
will not grant that which is not shown to be for the 
advantage of the party asking it if some concealed 
purpose may be inferred.^3 While chancery seldom 
goes so far as to grant complainant on an inter¬ 
locutory motion the full relief sought in his suit,®® 
it may do so if the facts warrant such relief.®^ 

Prayer for alternate specific relief. The court, 
in considering a motion, has the inherent power to 
separate the relief improperly prayed for in the al¬ 
ternative and to grant appropriate relief.®^ 

Prayer for general relief. Where the notice of 
motion asks for specific relief, or for such other 
or further order as may be just, the court may, un¬ 
der the alternative clause, afford any relief com¬ 


patible with the facts presented.®® This rule, how¬ 
ever, should not be applied so as to operate as a 
surprise in any respect on the opposite party or to 
deprive him of the privilege of being heard in ar¬ 
gument and by proof as to the further relief to be 
granted.®^ Even under a prayer for general relief 
every possible relief should not be granted, but 
only such as is allied to, and not entirely distinct 
from, that specifically asked.®® 

Default of adverse party. Where the party 
moved against is in default, the moving party, al¬ 
though he may be confined to the relief asked for 
in his motion or the notice thereof, is usually en¬ 
titled as a matter of course to obtain the precise 
relief requested,®® the general rule being that the 
court, in such cases, does not look into the papers 
but only requires proof of the service of notice of 
motion with a copy of the papers on which the mo¬ 
tion is founded ;®'7 and this rule obtains even though 
the motion or notice thereof contains a general 
prayer.®® The default must be taken at the time 
and place named in the notice.®® 

c. Relief to Adverse Party 

In a proper case the court may deny a motion, and an 
award of affirmative relief to the opponent of the motion 
may be proper. 

The decision of a motion in one action may be 
groimd for denying a similar motion in another ac¬ 
tion in another court on the same facts between the 
same parties.®® A party failing to put a motion in 
writing after request of the court to do so, and as 
required by statute, may not complain of its de¬ 
nial.'® ^ 


Equitable Life Assur. Soc. of XJ. S., 
185 A, 474, 14 N.J.Misc. 407. 

43. N.T.—^Van Slyke v. Hyatt, 46 
N.Y. 259. 

42 C.J. p 512 notes 34. 

44. Fla.—^Earle v. Detroit & Secur¬ 
ity Trust Co., 138 So. 65, 103 Fla. 
618. 

N-Y.—Tosti V. Sbano. 11 N.T.S.2d 
321. 170 Misc. 828. 

42 C J. p 512 note 33 
Construc-tion of statute 

Where it is evident that judge 
should exercise discretion in grant¬ 
ing order, fact that statute provides 
that such order "must” be granted 
will not deter him from exercising 
discretion and denying application 
for order If justice is thereby pro¬ 
moted, the word "must” being inter¬ 
preted as “may” under such condi¬ 
tions.—Tosti V. Sbano, supra. 

45. Iowa.—In re Naim's Estate, 247 
N.W. 220, 215 Iowa 920. 

40. N.T.—^Krauss Engineering Co. 


I V, McKinnon, 121 N.Y.S. 396, 66 
Misc. ISl. 

S.C,—Coogler v. California Ins. Co. 
of San Francisco, Cal., 6 S.E.2d 459, 
192 S.C. 54. 

42 C.J. p 512 note 38, p 513 note 46. 
47- S.C.—Congler v. California Ins. 
Co. of San Francisco, 6 S.E.2d 459, 
192 SC. 54. 

42 C.J. p. 512 note 39. 

48. S.C.—Cooper River Timber Co, 
V. Cone, 187 S.B. 341, 181 S.C. 288. 

49. N.T.—Ball v. Sprague, 23 How. 
Pr. 241. 

50. N.J.—Steiner v. Stein, 68 A. 2d 
102, 141 N.J.Eq, 478. 

51. N.J.—Steiner v. Stein, supra. 

52. N.T.—Snelling v. Tetter, 49 N. 
T.S. 921, 25 AppDiv. 596. 

42 C J. p 512 note 41. 

53. N.T.—Kellogg v. Commodore 
Hotel. '64 N.Y.S.2d 131, 187 Misc. 
319. 

42 C.J. p 512 notes 42, 43, p 613 note 


54. Minn.—Landis v. Olds, 9 Minn. 
90. 

55. N.T.—Boston Nat. Bank v. Ar¬ 
mour, 3 N.Y.S. 22, 50 Hun 176, 16 
N.Y.Civ.Proc. 147. 

50. Minn.—Farrington ▼. Wright, 1 
Minn. 241, 245. 

42 C J. p 613 note 47. 

57. N.T.—Thompson v. Erie R. Co., 
9 Abb.Pr.,N.S., 233. 

42 C.J. p 613 notes 47, 48. 

58. N.Y.—Rogers v. Toole, 11 Paige 

212 . 

42 C.J. p 613 note 60. 

59. N.Y.—Cobb v. Lackey, 11 N.T. 
Super. 673, 2 Abb.Pr. 168, 12 How. 
Pr. 200. 

42 C.J. p 513 note 53. 

60- N.Y.—Schlemmer v. Myerstein, 
19 How.Pr. 412. 

42 C.J. p 613 note 57. 

61. Mo.—Meeks v. Clear Jack Min. 
Co., 124 S.W. 1084, 141 Mo.App. 648. 
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On default of movant. Except where the mat¬ 
ter is otherwise regulated by statute or rule of 
court,it has been held, where a party neglects to 
make a motion which he has noticed, that the court 
may^3 qj- must®^ dismiss the motion, and that the 
other party cannot take an order denying it as of 
course,®5 being entitled only to an order giving 
costs for not appearing,®® but that he may call up 
the motion and have it heard and determined.®*^ 

When relief not grantable in form asked. Un¬ 
less the moving party is entitled as a matter of 
right to the relief demanded®® it is not error to 
deny a motion which cannot be allowed substantial¬ 
ly in the form in which it is presented and in the 
terms in which the relief is asked,®9 even though 
the motion asks other relief which the court should 
grant under proper motion.'^o 

Unnecessary motion. A motion may be denied 
on the ground that it is unnecessary.*^^ 

Affirmative relief. A party opposing a motion 
may be granted affirmative relief in the discre¬ 
tion of the court.*^^ It is, however, irregular to 
grant affirmative relief to the adverse party on mat¬ 
ter appearing in the opposing papers which the 
moving party had no opportunity to answer.^® 

§ 40< Rehearing Motion and Reargument 

a. General considerations 


b. Grounds 

c. Time within which grantable 

d. Procedure for obtaining 

e. Hearing and determination 

a. General Considerations 

While the reargument or rehearing of a motion Is 
sometimes permiss ble, a rehearing will rarely be granted 
if a remedy by appeal is available. 

It has been said that rearguments are frowned 
on,*^4 and, where a remedy by appeal is available, 
a rehearing will rarely be granted'''® even in cases 
where otherwise a rehearing would be granted.*^® 
Where leave to renew is granted subject to compli¬ 
ance with a specified condition with which the mov¬ 
ing party has not complied, the denial of a motion 
to rehear the earlier motion is proper.'^'^ It may be 
ground for denying a motion for a rehearing that 
the party seeking the rehearing joined in asking for 
the relief granted on the previous motion.*^® Ac¬ 
cording to some authorities it may be proper to seek 
a rehearing of a motion which has been denied. 

Courts of general jurisdiction usually have power 
to grant a rehearing of a motion.®® While there is 
authority for the view that a court of special and 
limited jurisdiction may not have power to review, 
or to grant a reargument, with respect to its own 
orders,®^ the power of a court of limited jurisdic- 


62. Minn.—Jefferson v. Brundage, 
120 NW. 1092, 108 Minn. 7. 

42 C.J. p 513 note 59. 

63. Ga.—Bosworth v. Hightower, 73 
Ga. 46, 

42 C.J. p 513 note 60. 

64. Mo.—Clowser v. Noland, 72 Mo. 
App. 217. 

42 C J p 513 note 61, 

65. N.T.—Thompson v. Erie R. Co., 
9 Abb.Pr..N.S., 233. 

66. N.T. — Thompson V, Erie R. Co., 
supra. 

42 C.J. p 513 note 63. 

67. Kan.—Cross v. Stevens, 25 P. 
880, 45 Kan. 443. 

42 C.J. p 513 note 64. 

68. Pla.—^Padgett v. State, 59 So. 

946, 64 Fla. 389, Ann Cas.l914B 

897. 

69. Neh.—Sedlak v. Duda, 13 N.W.2d 
892, 144 Neb. 667, 154 A.L.R. 490— 
Weideman v. Estate of Peterson, 
261 N.W. 150, 129 Neb. 74. 

42 C.J. p 514 note 66. 

70. Ind.—^Neal v. Baker, 153 N.B. 
768, 198 Ind. 393. 

71. N.T.—Star Fire Ins. Co. v. 
Godet, 34 N.T.Super. 359—Hill v. 
Smith, 2 How.Pr. 242. 


72. N.T,—Bennett v. Lake, 47 N.T. 
93. 

42 C.J. p 514 note 72. 

73. N.T.—Garcie v. Sheldon, 3 Barb. 
232. 

74. N.T.—^Fawcett Publications, 
Inc., V. New World Club, 72 N.T.S. 
2d 768. 

75. N.T.—Fawcett Publications v. 
New World Club, supra. 

42 C J. p 515 note 89. 

Appealability of orders generally see 
Appeal and Error §§ 91-166. 

76. N.T.—Fawcett Publications v. 
New World Club, supra. 

42 C.J. p 515 note 90. 

77. N.T.—^Wetmore v. Wetmore, 61 
N.T.S. 800, 29 App.Div. 512. 

78. Tex.—^Dillard v. Canyon First 
Nat. Bank, etc., Civ.App., 143 S.W. 
682. 

79. Nev.—Murphy v. Murphy, 183 P. 
2d 632. 

Amendment, modification, or vaca¬ 
tion of order granted on motion 
see infra § 62. 

Renewal of motion which has been 
denied see infra § 44. 

In New York 

(1) The propriety of a reargu¬ 
ment of a motion which has been 
denied has been recognized.—^Fawcett 
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Publications v. New World Club, 72 
N.T.S. 768—People v, Dellamura, 28 
N.TS.2d 584. 

(2) If the denial was on some 
ground not conclusive of the ques¬ 
tion, the remedy of the moving party 
is to make an application for a re¬ 
hearing of the original motion on 
the original notice.—Bow'man v. 
Sheldon, 7 N.T.Super. 657, 10 N.T. 
Leg Obs. 339. 

(3) The propriety of rehearing cer¬ 
tain orders denying motions has, 
however, apparently been denied.— 
In re Livingston, 34 N.T. 555, 2 Abb. 
Pr.,N.S., 1, 32 How.Pr. 26. 

(4) “Rehearing," technically speak¬ 
ing, is a term appropriate only to the 
proceeding in chancery by which a 
certain class of errors in a decree or 
decretal order could, before enroll¬ 
ment, be corrected, but it has no ap¬ 
plication to orders made on mere mo¬ 
tion. These cannot be reached by 
"rehearing," but are varied or dis¬ 
charged by the court on application 
by motion.—Belmont v. Brie R. Co., 
5'2 Barb. N.T., 637. 

60. N.T.—^Matter of Crane, 30 N.T.S. 

616, 81 Hun 96. 

42 C.J. p 515 note 98. 

81. Wash.—State v. Brown, 218 P. 

9. 126 Wash. 175. 
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tion to permit reargument of motions has been rec- 

ognized.S^ 

DistinguisJied from renewal of inotion. A rear¬ 
gument or rehearing differs from a renewal because 
of the fact that the reargument or rehearing is not 
an independent proceeding, but is always to be 
heard on the same notice and the same papers on 
which the original motion was heard.^3 

Discretion of court An application for a re¬ 
hearing or reargument of a motion is addressed to 
the discretion of the court.34 The power to grant 
a rehearing or reargument, however, may not be 
arbitrarily exercised.®^ 

b. G-rounds 

Leave to reargue may be granted if it appears that 
there is a controiling decision or principle of law which 
has been overlooked, or that there has been a misappre¬ 
hension of facts or of the law. 

Leave to reargue may be granted where it ap¬ 
pears that there is so-me decision or some principle 
of law which would have a controlling effect and 
which has been overlooked,®® or that there has been 
a misapprehension of facts,®'^ or of the law,®® but 
usually not otherwise.®® A rehearing will not be 
granted to let in facts not in existence at the time 
the motion was decided.^® 

c. Time within Which Grantable 

A reargument of a motion may not be made the pre¬ 
text for evading a statute prescribing the time for initiat¬ 
ing a proceeding, and usually a reargument will not be 
granted after the expiration of the time to appeal from 
the earlier decision. 


It has been stated broadly that a reargument of 
a motion may not be made the pretext for evading 
or circumventing a statute defining the time within 
which a proceeding must be initiated,®^ and usually 
a reargument may not be granted after the expira¬ 
tion of the time for appealing from the former de¬ 
cision.®® 

d. Procedure for Obtaining 

It is essential that leave of court shall be obtained 
fop a rehearing; usually it is not permissible, on the mo¬ 
tion for reargument, to present a point which was not 
presented before the original decision, and it is permis¬ 
sible and essential to make such motion on the original 
papers. 

A rehearing can be had only on leave being ob¬ 
tained from the court.®® Pending the determina¬ 
tion of the application for rehearing the original 
motion or rule continues in force.®^ Where the 
argument of a motion for leave to reargue involves 
the reargument itself, the motion for leave to re¬ 
argue may be combined with the notice of reargu¬ 
ment.®® 

Before wJtat court or judge. The application for 
a rehearing is properly made to a court held by 
the judge making the decision,9® and a motion for 
a reargument may be granted by the judge who 
denied the original motion.®'^ 

Matters presented or considered; motion papers. 
On a motion for reargument, usually at least the 
moving party may not present a point which was 
not presented before the original decision;®® nei- 


82. N.Y.—^Fawcett Publications, 

Inc., V. New World Club, 72 N.T. 
S.2d 768. 

83. NT.—Seletsky v. Third Ave. R. 
Co., 60 NY.S. 405, 44 App.Div. 632. 

42 C J. p 516 note 19. 

84. Kan.—Jones v. Roberds, 256 P. 
152, 123 Kan. 396. 

N.Y.—White V. State, 68 N.T.S.2d 83, 
188 Misc. 530. 

42 C J. p 515 note 98. 

85. N.Y.—^In re Livingston, 34 N.Y. 
655—Klip stem v. Marchmedt, 81 N. 
Y.S. 317, 39 Misc. 794. 

86. NT.—In re Hooker's Estate, 18 
NT.S.2d 107, 173 Misc. 515—In re 
Gruhe's Will, 7 N.Y.S.2d 194, 169 
Misc. 170—Fawcett Publications v. 
New World Club, 72 N.Y.S.2d 768— 
People V. Dellamura, 28 N.T.S.2d 
584. 

42 C.J. p 514 note 85. 

87. N.T.—In re Hooker’s Estate, 18 
N.T.S.2d 107, 173 Misc. 515—In re 
Grube’s Will, 7 N.Y.S.2d 194, 169 
Misc. 170—Fawcett Publications v. 
New World Club, 72 N.Y.S.2d 768 


—People V. Dellamura, 28 N.T.S.2d 
584. 

42 C.J. p 515 note 88. 

83. N.T.—People v, Dellamura, 28 
N.T.S 2d 684. 

89. N Y.—Fawcett Publications v. 
New World Club, 72 N.Y.S.2d 768. 

42 C.J, p 514 note 85, p 519 notes 8'6, 
87. 

90. N.T.—^Webb v. Groom, 29 N.Y. 
Super. 532. 

42 C.J. p 515 note 91. 

91. N T.—People v, Dellamura, 28 
N.Y.S.2d 584. 

However, it has also been stated 
that a rehearing may be granted 
even after the expiration of the time 
limited for moving originally.—Bow¬ 
man V. Sheldon, 7 N.T.Super. 657, 10 
N.Y.Leg.Obs. 339. 

92. N.T.—^People v. Dellamura, 28 
NY.S 2d 584. 

Pa —Beaver Valley Water Co. v. 
Pennsylvania Public Utility Com¬ 
mission, 14 A.2d 205, 140 Pa.Super. 
297. 

42 C.J. p 515 note 97. 
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Effect of subseguent decision 

It has been stated that reargument 
IS denied after the expiration of the 
time for appealing from the former 
decision has expired, oven where 
thereafter a .decision is made by the 
court of last resort in another case 
which, had it been known at the 
time, would have called for a differ¬ 
ent determination.—New York Cent. 
R. Co. V. Beacon Milling Co., 53 N. 
Y.S.2d 405, 184 Misc. 187—42 C.J. p 
516 note 97 [a]. 

93. N.Y.—Bolles v. Duff, 66 Barb. 

667—^Holmes v. Rogers, 2 N.Y.S. 
501, 60 Hun 600. 

94. Pa.—Van Vliet v. Conrad, 95 Pa. 
494. 

42 C.J. p 615 note 6. 

95. N.Y.—Bolles V. Duff, 56 Barb. 

567. 

90. N.T.—Matter of Crane, 30 N.T.S. 

616, 81 Hun 96. 1 N.Y.Ann.Cas. 148. 
42 C.J. p 516 note 9. 

97. N.Y—People v. Dellamura, 28 

N.Y.S.2d 584. 

42 C.J. p 516 note 9. 

98. N.Y.—Application of Spanier- 

man, 58 N.Y.S.2d 322. 
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ther party may present additional facts,99 and it 
is not permissible to consider facts which have come 
into existence since the original decision was ren¬ 
dered.^ The motion asking for leave to rehear and 
reargue a motion may be made on the original pa- 
pers^ and, according to some authority, must be 
made on such papers.^ 

Setting aside origifval order. If the motion has 
been already decided, it seems that the order should 
first be opened or set aside,^ and it has been held 
that a motion once overruled cannot be called up 
for rehearing by the defeated party until on prop¬ 
er notice to his adversary the order has been set 
aside.5 

e. Hearing and Determination 

The actual rehearing and reargument may be had 
subsequent to the granting of leave, but sometimes no 
separate, actual reargument is had, since the argument 
on the motion for rehearing may amount to a reargu¬ 
ment. 

While an actual rehearing and reargument of the 
motion may and sometimes should be had after 


leave oibtained for that purpose,® frequently no sep¬ 
arate, actual reargument is had, since the argu¬ 
ment on the motion for rehearing often practically 
amounts to a reargument of the original motion.*^ 
On an order to show cause to obtain a modification 
of an order the court has power to rehear the mo¬ 
tion on which it had been granted and change its 
original determination.^ 

Matters considered; papers. It has been stated 
broadly that new matter may not be considered on a 
reargument.® The rehearing and reargument of 
the original motion, after leave obtained therefor, 
should be had on the original papers only,^0 it being 
immaterial which party asked for the rehearing.^1 

The matter is heard anew precisely as if it had 
never been heard or argued before and as if the 
principal or original motion on all the papers then 
presented had then for the first time been made.^2 

§ 41. Withdrawal of Motion 

It may be permissible to countermand a notice of 
motion or to withdraw a motion. 


99. In New York 

(1) The rule stated in the text 
has been announced.—^In re General 
Assignment for Benefit of Creditors 
of Pans Shoe Co., 2 N.Y.S.2d 451, 166 
Misc. 394, 397. 

(2) In some cases, however, in 
which apparently the distinction be¬ 
tween reargument or rehearing of a 
motion and renewal of a motion was 
not made, the right to base a mo¬ 
tion for reargument on new facts 
under some circumstances has ap¬ 
parently been recognized-—In re 
Grube's Will, 7 NY.S.2d 194, 169 
Misc. 170—^Vim Electric Co. v- Zarat- 
zky, 270 N.T.S. 79, 150 Misc. 246. 

(3) Thus it has been stated that a 
motion for reargument may not he 
made on an additional showing of 
facts, unless they have occurred 
since the making of the previous mo¬ 
tion, in absence of permission to 
make such a motion.—^In re Grube’s 
Will, 7 N T.S.2d 194, 169 Misc. 170. 

(4) So, in granting a motion for 
reargument which was based on a 
fact which occurred after the hear¬ 
ing of the original motion and be¬ 
fore decision thereon was rendered, 
it was said that the rule that only 
matter which was presented on the 
original motion can he the basis of 
a reargument applies only where per¬ 
mission to reargue is necessary — 
Vim Electric Co. v. Zaratzky, 270 N. 
T S 79, 150 Misc. 246. 

1- NT.—People v. Dellamura, 28 N: 

Y.S.2d 584. 

2. N.T.—Arnold v. Oliver, 8 N.T.Civ. 

Proc. 457, 64 How.Pr. 452. 

42 C.J. p 51-6 note 11. 


3. In New York 

(1) The rule has been announced 
that the motion for rehearing or re¬ 
argument must be based or made 
on the original papers or on the pa¬ 
pers on which the motion was previ¬ 
ously heard.—^Hauser v. Herzog, 126 
N.T.S. 337, 144 App.Div. 522—Public 
Service Commission v. Grand Central 
Cadillac Renting Corp.. 53 N.T.S.2d 
202 . 

(2) A motion for reargument must 
be based on the same state of facts 
alleged in the original moving pa¬ 
pers.—^People V. Dellamura, 28 N.T.S. 
2d 584. 

(3) It has also been stated that 
ordinarily a motion for rehearing 
must be based on the original papers. 
—In re Grube’s Will, 7 N.Y.S.2d 194, 
169 Misc. 170. 

(4) Also that, except under most 
unusual circumstances, a motion for 
rehearing must be based on original 
papers.—In re Hooker’s Estate, 18 N. 
T.S,2d 107, 173 Misc. 516. 

(5) A party moving for reargu¬ 
ment cannot get before the court 
matters not considered on the orig¬ 
inal application by the expedient of 
incorporating the objectionable mat¬ 
ter in the moving papers and thus 
circumvent the rule that reargu¬ 
ment must be had on the same rec¬ 
ord on which the motion was previ¬ 
ously decided.—Public Service Com¬ 
mission V. Grand Central Cadillac 
Renting Corp., supra. 

(6) When new and additional pa¬ 
pers are used and submitted, the 
motion IS not a motion tor reargu¬ 
ment, notwithstanding it is so-called 
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by counsel for the moving party.— 
Seletsky v. Third Ave. R. Co., 60 N. 
T.S 405, 44 App Div. 632—^Public 

Service Commission v. Grand Central 
Cadillac Renting Corp., supra. 

(7) In an early case, however. It 
was said that the application for 
reargument may be made either on 
the original papers or on those with 
further papers supplied and served 
for that purpose.—^Arnold v. Oliver, 
2 N.Y.Civ.Proc. 457, 64 How.Pr. 452. 

4. N.T.—Belmont v. Erie R. Co., 52 
Barb. 637. 

5. Iowa.—Townsend v. Wlsner, 18 
N.W. 304, 62 Iowa 672. 

0. N.T.—Bolles V. Duff, 56 Barb. 567. 
42 C.J. p 516 note 15. 

7. N.T.—Bolles v. Duff, supra— 
Stromberg v. Di Salvo, 77 N.T.S. 
102, 38 Misc. 139. 

42 C.J. p 516 note 16. 

8. N.T.—^Matter of National Gramo¬ 
phone Corp., 83 N.T.S. 1087, 87 
App.Div. 76. 

9. N.T.—McNally v. Pliskin, 37 N. 
T.S.2d 221. 

10. NT.—^National Bd. of T.W.C.A. 
of U S. V. S. M. W. Trading Corp., 
68 N.T.S.2d 386—Public Service 
Commissio-n v. Grand Central Cadil¬ 
lac Renting Corp., 53 N.T.S.2d 202. 

42 C.J. p 51-6 note 19. 

11. N.T.—Belmont v. Erie R. Co., 62 
Barb. 637. 

42 C.J. p 516 note 20. 

12. N.T.—^Belmont ▼. Erie R. Co., 
supra. 
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A movant may countermand a notice of motion or 
withdraw a motion^s for which leave of court may 
be given.^^ When a party concludes that his mo¬ 
tion is defective or insufScient, he should apply for 
and obtain leave to withdraw it^'® or to amend it.^® 
The right to costs on withdrawal is discussed in 
Costs § 45 d. 

Where a previous motion is pending, a second 
motion for the same relief will not be permitted 
in the absence of leave to withdraw the first motion 
or the payment of costs thereof,i’7 and a statement 
in the notice of the second motion that the first mo¬ 
tion is withdrawn is tmavailing.^® 

Notice to the adverse party is not necessary 
where the motion is withdrawn by leave of court.^® 

§ 42. Abandonment or Waiver of Motion 

A motion may be waived or abandoned by faiiure to 
proceed with respect to it, or by proceeding before the de¬ 
termination of the motion in a manner inconsistent with 
the object of the motion. 

Generally a motion which is never called to the 
attention of the court is presumed to have been 
waived or abandoned by the moving party,and, 
where no ruling appears to have been made on a 
motion, the presumption is, unless it otherwise ap¬ 
pears, that the motion was waived.21 Failure to 


60 C.J.S. 

make a motion at the time named in the notice is 
a waiver of the right to make it under that notice,^^ 
and the failure of an applicant for an order to show 
cause to appear at the time set for hearing the or¬ 
der may constitute an abandonment.^® So, also, 
where the moving party, before the determination 
of the motion, proceeds in the action in a manner 
inconsistent with the object of the motion, the lat¬ 
ter is waived,24 as by making an inconsistent mo¬ 
tion in the cause,'25 by going to trial on the mer¬ 
its,or by taking some step in the cause, before the 
hearing of the motion, which renders the motion 

unnecessary.27 

§ 43. Quashing or Dismissal of Motion 

While in some Jurisdictions it is proper to strike from 
the files an unauthorized motion, according to some au¬ 
thorities a motion to dismiss, quash, or strike another mo¬ 
tion or a demurrer to a motion is not proper pra-ctice. 

While the proper practice in some jurisdictions 
is, in the case of an unauthorized motion, to strike 
it from the files,28 according to some authorities, 
since no question is presented for decision by a 
motion to dismiss, quash, or strike out another 
motion,29 or by a demurrer to a motion,®® such a 
motion® 1 or demurrer®® is regarded as super Hu ous 
and frivolous, and neither such a motion®® nor such 
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13. Minn.—^Wilcox v. Hedwall, 243 
NW. 709, 186 Minn. 604. 

N.T.—Marsh v. Marsh, 63 N.T.S.2d 
42—Oshnn. v. Celanese Corporation 
of America, 37 N.T S.3d 548, af¬ 
firmed 39 N‘.T.S.2d 984, 265 App. 
Div. 923, appeal denied 39 N.Y.S.2d 
987, 265 App.Div. 991, motion de¬ 
nied 50 ]SrE,2d 245, 290 N.T. 861, 
affirmed 51 N.E.2d 694, 291 N.Y, 
170. 

42 C.J. p 516 note 23. 

'^Sulbiulsslon," within rule that a 
party has right to withdraw motion 
before submission, means submission 
of application In whole or in part for 
court's consideration by movant, and 
does not mean the formal presenta¬ 
tion of all of papers after complete 
argument.—^Marsh v. Marsh, 63 N.Y. 
S.2d 42. 

14. Mont.—Jensen v. Barbour, 31 P. 
592, 12 Mont. 566. 

N.Y.—^Walkinshaw v. Perzel, 30 N.Y. 
Super. 606. 32 How.Pr. 310. 

15. Kan.—KjeHander v. Kjellander, 
139 P. 1013, 92 Kan. 42. 

16. Kan.—^Kjellander v. Kjellander, 
supra. 

17. N.Y.—^Hoover v. Rochester 
Printing Co., 37 N.Y.S. 419, 2 App. 
Dlv. 11. 

18. N.Y.—Hoover v. Rochester 
Printing Co., supra. 

19. Mont.—Jensen v. Barbour, 31 P. 
592. 12 Mont 666. 


20. Or.—Harju v. Anderson, 225 P. 
1100, 111 Or. 414. 

42 C.J. p 516 note 34. 

21. Iowa.—Cook V. Smith, 50 Iowa 
700. 

22. Ky.—Elliott County v. Kitchen, 
14 Bush 289. 

42 C J. p 517 note 34, 

23. Mont.—^Albrecht v. Albrecht, 2'69 
P. 158, 83 Mont 37. 

24. S.C.— Corpus Juris quoted In 
Bridgers v. South Carolina State 
Highway Department, 14 S.E.2d 
632, 633, 197 S.C. 125. 

42 C.J. p 517 note 35. 

raots held not to constitute waiver 

S.C.—Bridgers v. South Carolina 
State Highway Department, 14 S. 
E.2d 632, 197 S C. 125. 

42 C.J. p 617 note 35 [a], 

25. Ky —^Kentucky Cent R. Co. v. 
Mcginty, 9 Ky,Li. 356. 

S.C.— Corpus Juris quoted in Bridg¬ 
ers V. South Carolina State High¬ 
way Department, 14 S.E.2d 632, 633, 
197 S.C. 126. 

20, S.C.— Corpus Juris quoted In 
Bridgers v. South Carolina State 
Highway Department, 14 S.E.2d 
632, 633, 197 S.C. 125. 

42 C.J. p 517 note 38. 

27. Mo.—^Hof V. St. Louis Transit 
Co., Ill S.W. 1166, 213 Mo. 446 

N.Y.—Goch V. Marsh, 8 How.Pr. 439 

28. Cal.—^Andersen v. Napa County 
Super. Ct, 200 P. 963, 187 Cal. 95. 
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Mont.—Helena Adjustment Co. v. 
Predivich, 37 P.2d 651, 98 Mont 
1G2. 

BlFect as demurrer 

Since a motion to strike out, which 
fills the office of a demurrer, must 
be judged by rules pertaining to 
demurrers on a motion to strike out 
a motion to vacate prior proceedings, 
the facts stated in the motion to va¬ 
cate will be treated as true for the 
purpose of passing on the motion to 
strike out.—In re Sheldon's Estate, 
189 S.W.2d 235, 354 Mo. 232. 

29- Ind —Wabash R. Co. v. Gary, 
132 N.E. 737, 191 Ind. 304. 

Iowa,—German Sav. Bank v. Cady, 
86 N.W. 277, 114 Iowa 228. 

42 C.J. p 617 note 43. 

30. Ind.—^Wabash R. Co. v. Gary, 
132 N.E. 737, 191 Ind. 394. 

42 C J. p 517 note 44. 

31- Ind.—^Blemel v. Shattuck, 33 N. 
E. 277, 133 Ind. 498—^White v. D. 
S. Morgan & Co.", 21 N.E. 968, 119 
Ind. 338—^Fidelity, etc., Co. v. Hall, 
128 N.E. 702, 74 Ind.App. 116. 

32. Md.—Craig v. Hebron Building 
& Loan Ass’n, No. 2, 189 A. 218, 

I 171 Md. 622. 

33. U.S.—^Berens v. Berens, D.C.D.C., 
30 F.Supp. 869. 

Ind.—Western Mach. Works v. Ed¬ 
wards Mach. & Tool Corp., 63 N.E. 
2d 635. 223 lad. >655—^Kitch v. 
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a demurrer^^ is regarded as proper practice, espe¬ 
cially where the court has acted on the other mo- 
tion.^'5 The granting of such a motion may, how¬ 
ever, be considered tantamount to overruling the 
original motion,3 6 as may the sustaining of such 
a demurrer 

A motion to dismiss a motion on the ground that 
notice was not served within the prescribed time 
has been denied on the ground that no prejudice re¬ 
sulted from failure to serve within such time.^® 
In some jurisdictions, where an exception to cita¬ 
tion is sustained, a rule to show cause for hearing 
on the merits is properly dismissed,®^ with resultant 
necessity for plaintiff to obtain a new rule.^® An 
original, abandoned motion which is not introduced 
in evidence may not be considered by the court on 
a motion to dismiss an amended motional 


§ 44. Renewal of Motion 

The renewal of a motion is the remedy which may 
be available to the dissatisfied movant whose motion has 
been denied; broadly speaking, the propriety of a re¬ 
newal depends on whether the decision or order denying 
the motion may be regarded as res Judicata. 

The “renewal” of a motion, so-called, is the rem¬ 
edy which may he available to the dissatisfied mov¬ 
ant whose motion has been denied,*^^ and, it has 
been said, a motion may be renewed without first 
formally setting aside or vacating the order deny¬ 
ing the original motion.^® The general rule is that,, 
where the decision or order denying a motion is of 
such a character as to have the effect of res judi¬ 
cata, under rules discussed infra § 65, the motion 
may not usually be renewed.44 So the denial of 
a motion or petition for an incidental or interlocu¬ 
tory order in the progress of a cause will generally 


Moslander, 60 N.E.2d 933, 114 Ind. 
App. 74. 

Iowa —^Ryan v. City of Emmetsburg, 
293 NW. 29, 228 Iowa 67S—Head- 
ford Bros. & Hitchins Foundry Co 
V. Associated Manufacturers Cor¬ 
poration of America, 278 N.W. 624, 
224 Iowa 1364—^Markworth v. State 
Sav. Bank of Woden, 237 N.W. 471, 
212 Iowa 954 

Nev.—Corpus Juris cited In Afriat v 
Afnat. 117 P.2d 83, 84, 61 Nev. 321 
—Corpus Juris cited in Hartford 
Mining Co. v. Home Lumber & Coal 
Co., 107 P.2d 128, 129, 61 Nev. 1— 
Lamb v. Lamb, 38 P,2d 659, 55 
Nev. 437. 

42 C.J. p 517 note 46. 

Opposing matters generally see su¬ 
pra §§ 33-35. 

Reason for rule 

Good reason why motion should 
not be entertained may be advanced 
as ground in support of denial of 
that motion and should not be ad¬ 
vanced by motion to dismiss the mo¬ 
tion.—^Kress v. Corey, Nev., 189 P. 
2d 352. 

Questions in Issue open on original 
motion 

Motion to dismiss motion of ad¬ 
verse party is irregular where ques¬ 
tions in issue are open on original 
motion.—^Donovan v. Donovan, 200 
N.E. 884, 294 Mass. 94. 

In Pennsylvania 

(1) The court has refused to en¬ 
tertain a rule to strike out a rule.— 
Newlin V. Armstrong, 8 Wkly.N.C. 
255. 

(2) However, the propriety of 
striking improper or premature mo¬ 
tions, rules, or objections has appar¬ 
ently been recognized.—^Klingner v. 
Dugacki, Pa.Com.Pl., 30 North Co. 
222—^Alford v. Raschiatore, Pa Com. 
PI., 61 York Leg.Rec. 35—Brewer v. 
Brodhead, PaCom.Pl.. 52 York Leg. 
Rec. 156, 1 Monroe L.R. 71. 


34, Ala.—Scott v. Leigeber, 18 So.2d 
275, 245 Ala. 583—Linn v. Lmn, 8 
So.2d 187, 242 Ala. 688—Dulin v. 
Johnson, 113 So. 397, 216 Ala. 393- 
Ind.—Bonfoy v. Goar, 39 N.E. 56, 140 
Ind. 292—^Edwards v. Dykeman, 95 
Ind. 509. 

42 C.J. p 517 note 46. 

Demurrer to motion not recognized 
A demurrer to a motion is not 
recognized—^Lenhart v. Lenhart 
Wagon Co., 2 N.W.2d 421, 211 Minn. 
572. 

No necessity for demurrer 

Allegations of motions should be 
deemed denied, evidence heard, and 
issue considered and decided, with¬ 
out necessity of further pleadings, 
such as demurrer to motion-—^Ayres 
V. Smith, Ind-App., 76 NE.2d 274. 

ZTo action need he taken on a de¬ 
murrer to a motion.—^Linn v. Linn, 8 
So.2d 187, 242 Ala, 688. 

Demurrer should he disregarded. 

Md.—Craig v. Hebron Building & 
Loan Ass*n, No. 2, 189 A. 218, 171 
Md. 522. 

Want of proper verification of mo¬ 
tion cannot be reached by demurrer. 
—^North Arkansas Highway Improve¬ 
ment Dist. No. 2 V. Home Telephone 
Co., 3 S.W.2d 307, 176 Ark. 553. 

35- Nev.—Goldfield Cons. Milling, 
etc., Co. V. Old Sandstorm Annex 
Gold Min. Co., 150 P. 313, 38 Nev. 
426. 

30. Ind.—^Western Mach. Works v. 
Edwards Mach. & Tool Corp-, '63 
N.E 2d 535. 223 Ind. 655—^Kitch v. 
Moslander, 50 N.E.2d 933, 114 Ind. 
App. 74. 

Iowa.—Ryan v. City of Emmetshurg, 
293 N.W. 29, 228 Iowa ‘678—Mains 
V. Des Moines Nat. Bank, 85 N.W. 
758, 113 Iowa 395. 

42 C.J. p 517 note 48. 
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37- Ind.—^Bonfoy v. Goar, 39 N.E. 

56, 140 Ind. 292. 

“In the ordinary course, the ac¬ 
tion of the court in sustaining the 
demurrer, holding that the motion is 
not supported by law in this in¬ 
stance, no amendment or further pro¬ 
ceeding on it being contemplated, 
would be regarded as nothing more 
or less than the ordinary overruling 
of the motion."—Craig v. Hebron 
Building & Loan Ass’n, No. 2, 189 A. 
218, 171 Md- 522. 

38. NY.—Haskins v. Warner, 46 N. 
Y.S2d 400. 

39- La.—^Provenza v. Provenza, App., 
29 So 2d 68. 

40. La.—^Provenza v. Provenza, 

supra. 

41- Mo.—State ex rel. Wright v. Mc- 
Elhinney, App., 72 S.W.2d 895. 

42. Cal.—^Andersen v. Superior 

Court, 200 P. 963, 187 Cal. 95—Pa¬ 
cific States Corporation v. Grant. 
261 P. 1100, 87 CaLApp. 108. 

Nev.—^Murphy v. Murphy, 183 P.2d 
632. 

42 C.J. p 617 notes 51, 62, p 518 note 

57. 

43- N.D.—Kluver v. Middlewest 

Grain Co., 173 N.W. 468, 44 N.D- 
210 . 

42 C.J. p 517 note 52. 

44, Okl.—Rogers v. McCord-ColIins 

Mercantile Co., 91 P. 864, 19 Okl. 
115. 

42 C.J. p 517 note 54. 

No legal question, raised 

Where motion, identical to one 
previously made and overruled, is 
later presented in same proceeding, 
motion raises no further legal ques¬ 
tion because the matters involved 
have been adjudicated.—^Martin v. 
Farmer, 15 P.2d 11, 159 Okl. 210. 
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operate as a 'bar to its renewal in the same proceed¬ 
ing on the same grounds,^® unless the action of the 
court was based on irregularities in the application 
or the insufficiency of the moving papers,^® or un¬ 
less, according to some cases, the court has vacated 
the prior order.^’^ On the other hand, if the de¬ 
cision or order is not res judicata, the motion may, 
on a proper showing, be renewed,^9 and the for¬ 
mer denial will not be an absolute bar to granting 
the relief on the second application,^0 although, 
under some circumstances at least, this cannot be 
done without first obtaining leave of court to renew 
the motion, as discussed infra § 45. The renewal 
of a motion may be permissible where a new state 
of facts has arisen since the former hearing,5^ 
or where the existing facts were not presented be¬ 
cause of the surprise or excusable neglect of the 
moving party.^'^ 

Where a motion is granted on a condition which 
is void, a subsequent motion for the same relief 
may be entertained.^^ Where a motion was denied 
on the ground that the party in whose favor the 
decision was made can pursue a certain corrective 
and remedial measure, and such party disclaims 
ability or intention to pursue it, a second motion 
based on the same grounds as the first has been 
regarded as properly before the court^^ Where 
the first motion was dismissed by a subordinate tri¬ 
bunal on an alleged ground, which was unfounded 
in fact, renewal may be permissible.®^ 

Denial of a motion by default of the moving 
party is no bar to its renewal, if the default is ex¬ 
cused,®® and denial of a premature motion is no 


bar to its renewal when it is not premature.® 7 

Renewal raising different q%cstio\n or based on 
different ground. According to some decisions the 
denial of a motion is not necessarily a bar to its 
renewal where the second motion raises an entirely 
different question.®® On the other hand, the re¬ 
newal of an interlocutory motion has been denied, 
although the second motion was made on a some¬ 
what different ground,*® 9 and it has been held or 
recognized that interposing a second motion is not 
a proper practice where it would result in permit¬ 
ting a party to bring forward his objections by in¬ 
stallments, without any excuse for not presenting 
all his objections on the former motion.®^ 

Pendency of an undetermined motion is a bar to a 
subsequent motion for the same relief. ®i 

Stipulation to abide event. Where the party has 
stipulated to abide the event of a pending motion, 
it cannot be renewed® ^ even where it was denied 
without prejudice.®^ 

Mere omission to enter an order does not of it¬ 
self give a right to renew or relitigate the same 
question by a fresh motion.®^ 

§ 45. - Leave to Renew 

a. In general 

b. Proceedings to obtain leave 

c. Determination as to grant of leave; 
discretion of court 

d. Manner of granting leave 

e. Effect of leave granted 


45. Tex —^Corpus Juris quoted in 
Rowe V. Rowe, Civ.App,, 8 S.W.2d 
228, 229. 

34 C.J. p 765 note 62—42 C.J. p 519 
note 76. 

46. Tex.—Corpus Juris quoted la 
Rowe V. Rowe, Civ.App., 8 S.'VV.2d 
228, 229. 

34 C.J. p 765 note 63. 

47. Tex.—Corpus Juris quoted In 
Rowe V. Rowe, Civ App., 8 S 'VV.2d 
228, 229. 

Wis.—Turner v. Nachtsheim, 36 N. 
W. 637, 71 Wis. 1'6. 

48. Me.—Cilley v. Limerock R. Co., 
99 A. 17, 115 Me. 382. 

49. Cal.—^Harth v. Ten Eyck, 108 P. 
2d 675, 16 Cal.2d 829. 

34 C.J. p 765 note 66—42 C J. p 518 
note 57. 

Belief BOUfflit as to different matters 

Denial of defendants’ motion to 
dismiss first senes of garnishment 
writs under which part of funds 
gr^’mished was released was not res 
judicata of subsequent motion to 
dismiss os abuse of process second 


senes of writs impounding addition¬ 
al amount.—Tsingos v. Michigan 
Packing Co, 260 N.W. 783, 272 Mich. 
7. 

50. Cal—^Harth v. Ten Eyck, 108 P. 
2d 675, 16 Cal.2d 829. 

42 C.J. p 518 note 57. 

51. Ill,—Rubinkam v. MacArthur, 
23 N.E2d 348, 302 Ill.App, 71 

34 C.J. p 765 note 66—42 C.J. p 520 
note 87, 

52. Cal.—Ford v. Doyle, 44 Cal. 635. 
34 C.J. p 765 note 66 

53. N C.—Lloyd v. Swansboro Land, 
etc., Co.. S3 S.E. 248, 167 N.C. 97. 

54. Mass.—United Drug Co. v. 
Cordley, 132 NE 56, 239 Mass. 334 

55. N.T.—-People v. Eddy, 3 Lans, 
SO. 

56. N.Y.—Porboner v Miller, 161 N. 
Y.S. 306, 97 Misc. 376—Bowman v. 
Sheldon, 7 N.T.Super. 657, 10 N.T. 
Leg.Obs. 339. 

57. Cal.—Johnson v. Nelson, 184 P. 
501, 43 Cal.App. 113. 
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58. Ga.—^Kelsey v. Wyley, 10 Ga. 
371. 

N.Y.—Steuben County Bank v. Al- 
berger. 83 N.Y. 274. 

42 C.J. p 521 note 92. 

59. Tex.—Goggan v. Synnott, 134 S. 
W. 1184, 63 Tex.Civ.App. 530. 

60. Ind.—Hart v. Walker, 77 Ind. 
331. 

42 C.J. p 521 note 93. 

61. N Y,—Hoover v. Rochester 

Printing Co.. 37 N.Y.S. 419, 2 App. 
Div. 11. 

42 C.J. p 618 note 61. 

62. N.Y.—Smith v. Van Patten, 2 
How.Pr. 235. 

63. N.Y.—Smith v. Van Fatten, su¬ 
pra. 

64. N.Y.—^Wheeler v. Falconer, 30 
N.Y.Super. 45 — Peet v. Cowenhov- 
en, 14 Abb.Pr. 56. 

42 C.J. p 618 note 65. 

Reason for rule 

The authority of the decision Is 
equally binding whether or not an 
order Is entered.—^Wheeler v. 
coner, 30 N.Y.Super. 45. 
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a. In G-enmil 

(1) General considerations 

(2) Renewal on same state of facts in 
g'eneral 

(3) Renewal on new state of facts in 
general 

(4) Renewal on different grounds or 
rights 

(1) General Considerations 

The question whether leave to renew a motion Is 
essential depends largely on the circumstances; failure 
to obtain leave to renew in a case in which leave is re¬ 
quired may be ground for denying the renewed motion. 

While it has been stated broadly that, where a 
motion has been denied and a further hearing is 
sought, the proper practice is to ask leave to renew 
the motion,the question whether leave of court 
must be obtained may depend on varying circum¬ 
stances, as discussed hereinafter in this section. 
It has been stated broadly, however, that the rule 
requiring leave to be obtained before renewing a 
motion is one of practice merely, to avoid confu¬ 
sion and abuses. 

Improper order set aside. It is not essential to 
obtain leave, where an improper order has been 
set aside and movant acquiesced therein instead-of 
taking an idle and vexatious appeal.®'^ 

Effect of proceedings without leave. Want of 
leave to renew a motion in a case where leave is 
necessary is a sufficient ground for denying the 
renewed motion,^8 but the order granting the sec¬ 
ond motion is not void, notwithstanding leave was 
not obtained before the hearing.®^ 


§ 45 

Renewal of motion denied for irregularity. In 
the absence of a statute or rule of court requiring 
it, it has sometimes been held that a motion denied 
merely for irregularity in the motion papers may be 
renewed without leave,but the view has been 
taken that, even where a motion is denied for a 
technical cause, the defeated party should obtain 
leave of court before he can renew the motion on 
the same state of facts.'^i 

Renewal of motion granted on condition not per¬ 
formed. Where a motion is granted on terms with 
which the moving party has failed to comply, usu¬ 
ally it cannot be renewed without leave,but the 
case may be taken out of the operation of the rule 
by the existence of new facts.73 

Renewal where denial obtained by fraud or collu¬ 
sion. According to some decisions a motion, denial 
of which was obtained by fraud or collusion, may 
be renewed as a matter of right without leave of 
court.'^^ 

(2) Renewal on Same State of Facts in 
General 

Leave to renew is usually essential where the con¬ 
templated renewal motion is based on the same or simi¬ 
lar facts as those on which the original motion, denied 
on the merits, was based. 

The decision of a motion will ordinarily be con¬ 
sidered as conclusive to the extent of barring the 
r-enewal, as of right, of the same or a similar mo¬ 
tion, once denied on the merits, based on the same 
or similar facts, and leave of court is essential in 
such case.*^® Two motions for the same object may 
not be made on the same state of facts, where the 
first has been denied without leave to renew. 


65. Kan.—Henderson v. National 
Mut. Cas. Co., 187 P.2d 508, 164 
Kan. 109. 

Nev—Murphy v. Murphy, 183 P.2d 
632. 

Leave to renew motion to vacate or 
amend order see Infra I 62. 
Courts have power to prevent vex¬ 
atious and repeated applications on 
the same point.—In re Walton Hotel 
Co., C.C.A.I11., 116 P.2d 110. 

66. N.T.—Rigffs V. Pursell, 74 N.T. 
370. 

67. N.T.—^Regan v. Gorham Co., 113 
N.Y.S. 738, 129 App.Div. 315. 

42 C.J. p 621 note 99. 

68. N.T.—^Hayward v. Wemple, 136 
N.T.S. 629, 152 App.Div. 201, appeal 
dismissed 99 N.E. 1108, 206 N.T. 
692. 

42 C.J. p 618 note 71. 

69. N.T.—Riggs V. Pursell. 74 N.T. 
370. 

42 C.J. p 518 note 73. 


70, Wis.—Corwith v. Illinois State 
Bank, 15 Wis. 289. 

42 C.J. p 522 note 2. 

71. Minn.—^Irvine v. Meyers, 6 Minn. 
558. 

42 C.J. p 522 note 3. 

In New Tork 

(1) It has been stated that, where 
a party fails in a motion on the 
ground of some formal defect or in¬ 
sufficiency in his papers, he should 
ask leave to renew the motion or 
that it be denied without prejudice 
to another motion.—^Dollfus v. 
Frosch. 5 Hill 493, 40 Am.D. 368. 

(2) It has also been said, however, 
that “we are not aware of any stat¬ 
ute law or rule of practice which 
requires a plaintiff to obtain leave 
of the court before applying for a 
second order for the examination of 
a defendant, where, as in this case, 
a previous order was vacated by rea¬ 
son of the insufficiency of the papers 
upon which the application was 
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made.*'—Skinner v. Steele, 34 N.T.S. 

748, 751, 88 Hun 307. 

72. N.T.—Wentworth v. Wentworth, 
51 How.Pr. 289, 

42 C.J. p 522 note 5. 

73. N.T.—Evans v. Van Hall, Clarke 

22 . 

42 C.J. p 522 note 7. 

74. S.D—Olson v. Advance Rumely 
Thresher Co., 178 N.W. 141, 43 S. 
D. 90. 

42 C.J. p 521 note 97. 

75. N.T.—^Mugler v. Castleton Hotel, 
etc., Co.. 15 N.T.S. 1025. 168 App. 
Div. 492—^Wentworth v. Went¬ 
worth, 51 How.Pr. 289—Bellinger 
V. Martindale, 8 How.Pr. 113. 

42 C.J. p 519 notes 76-78, p 520 note 
79. 

Operation of decision on motion as 
res judicata generally see infra 5 
65. 


76- N.T.—^Mugler v, Castleton Ho- 
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Question not determined on first motion, A ques¬ 
tion not determined on first motion may be deter¬ 
mined on a subsequent motion without leave, not¬ 
withstanding a court rule providing that a motion 
once heard and determined shall not be renewed 
without leave granted on notice. 

Seekings entirely disti/nct relief. A motion for 
entirely distinct relief, although based on the same 
grounds as a previous motion, is not a renewal of 
such motion, and hence not within the rule requir¬ 
ing leave of court,"^^ but, if the motions are sub¬ 
stantially the same, although in different form, 
the rule applies. 

(3) Renewal on New State of Facts in Gen¬ 
eral 

According to some authorities, a renewal motion may 
be made without leave and as a matter of right, where 
such motion is based at least to some extent on a state 
of facts which has arisen since the determination of the 
original motion. 

While it has been stated broadly that, if after the 
decision of a motion, it is desired to present any 
new facts for the consideration of the court, the 
proper practice is to ask for leave to renew the mo¬ 
tion, ^0 it has been stated that the rule requiring 
the obtaining of leave before renewing a motion 
does not affect the power of the court to reconsider 
its decision on a motion on additional facts 
and according to some authorities, where a dif¬ 
ferent state of facts has arisen since the determi¬ 
nation of the original motion, a new motion for the 
same relief, founded in part at least upon such new 
facts, may be made without leave and as a matter 
of right.S'2 

What are new f€k:is. The new matter which will 
justify the renewal of a motion without leave must 
be something which has happened, or for the first 
time come to the knowledge of the party moving, 
since the decision of the former motion.S3 Merely 
cumulative evidence of facts presented and urged 


on the prior motion does not constitute new matter 
within the rule.*^ 

(4) Renewal on Different Grounds or Rights 

While under some circumstances leave to renew 
may be essential notwithstanding a second motion for the 
same relief is based on a different ground, leave may not 
be essential where the subsequent motion for the same 
relief Is based on a property interest or right distinct 
from that involved in the original motion. 

While it has been held or recognized that, under 
some circumstances, where a motion is denied, a 
second motion for the same relief on a different 
ground should not be entertained without leave of 
court,85 it has also been held that the rule that 
a motion once denied cannot be renewed without 
leave of court except on facts arising subsequently 
to the decision does not apply to a motion for the 
same relief based on a distinct property interest or 
right from that involved in the original motion, SQ 
or, under some circumstances, to a motion seeking 
the exercise of discretion of the court as a matter 
of favor, where the first motion improperly sought 
relief as a matter of right,and that denial of 
a motion does not prevent a subsequent motion for 
different relief on different grounds, notwithstand¬ 
ing leave to renew the motion denied has not been 
obtained.®® Usually, where the grounds were 
known and might have been brought forward on the 
original motion, a renewal based thereon, without 
leave, is not permissible.®^ 

Denial of motion of one party will not preclude 
similar motion by another having different inter¬ 
est. 

b. Proceedings to Obtain Leave 

While a court may have the right, when a motion 
renewed without leave comes up for hearing, then to 
grant leave without making a formal order and to proceed 
to hear the motion on the merits, the preferable practice 
is to make a preliminary motion or application for leave 
to renew. 

While a court may have the right, when a mo¬ 
tion renewed without leave comes up for hearing, 


tel, etc., Co.. 153 N.T.S. 1025, 168 
App.Div. 492 
42 C.J. p 520 note 81. 

77. Nev.—^Vickers v. Vickers, 199 P. 
79, 202 P. 32, 45 Nev. 288. 

42 C.J. p 520 note 82. 

78. N.Y.—^Frost v. Flint, 2 How.Pr. 
125. 

42 C.J. p 520 note 83. 

79. N T.—^Mitchell v. Allen, 12 

Wend. 290. 

Wis—Hoppe V. Chicago, etc., R, Co., 
21 N.W. 227, 61 Wis 357. 

42 C.J. p 520 note 84. 

80. Cal.—Harper v. Hildreth, 33 p. 
1103, 99 Cal. 265. 


81. N.T.—Riggs V. Pursell, 74 N.Y. 
370. 

82. S.D—Olson v. Advance Rumely 
Thresher Co., 178 N.W. 141, 43 S 
D. 90. 

42 C.J. p 520 note 87. 

83. S.D.—Olson V. Advance Rumely 
Thresher Co., supra. 

42 C.J. p 521 note 89. 

84. N.Y.—Ray v. Connor, 3 Edw. 
478. 

42 C.J p 521 note 90. 

85. N.Y.—Sheehan v Cavalho, 42 N. 
Y S 222, 12 App Div. 430, 4 N.Y. 
Ann.Cas. 32—^Klumpp v. Gardner, 
44 Hun 515—Lovell v. Martin, 21 
How.Pr. 238. 


Renewal on different grounds gen¬ 
erally see supra § 44. 

80. N.Y.—Steuben County Bank v, 
Alberger, 83 N.Y. 274. 

42 C.J. p 521 note 92. 

87. N.Y.—^Hall v. Emmons, 9 Abb, 
Pr.,N.S., 370. 

42 C.J. p 621 note 92 [a]. 

88. N.Y.—Frost v. Flint, 2 Plow.Pr. 
125. 

89. N.Y.—^Willet v. Payerwoathcr, 1 
Barb. 72. 

42 C J. p 521 note 95. 

90. NY.—^Wesgel v Sakmann, 115 
NYS. 245, 131 App.Div. 99, 1 N.Y, 
Civ.Proc ,N.S., 275. 

42 C.J. p 521 note 9'6, 
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to grant leave at the time, and, without making a 
formal order to that effect, to hear the motion on 
the merits, 91 the general rule is that, where it is de¬ 
sired to renew a motion for which leave is neces¬ 
sary, and the order denying the motion does not it¬ 
self permit renewal, the party should apply to the 
proper court or judge by motion or application for 
leave to renew, based on some good reason for the 
renewal.^2 view has been expressed that the 

court may grant leave either on additional facts 
and papers^S or on the same papers originally be¬ 
fore the court.^^ In the absence of any rule of 
law or practice or of a statute requiring notice, 
notice to the adverse party of an application for 
leave to renew is not essential.9'5 

In some jurisdictions the power of the court to 
permit a renewal or repetition of a motion is not 
lost because the time to appeal from the order on 
the motion has expired.®® Laches, however, may 
justify the refusal of leave to renew a motion once 
denied.®'^ The right of a judge in chambers to 
grant leave to renew has been recognized.®® 

Before what court or judge. Usually an appli¬ 
cation for leave to renew a motion should be made 
before the court or judge who decided the motion 
when first made.®® Vacating, modifying, or an- 
nuling decisions of one court by another court hav¬ 
ing concurrent or coordinate jurisdiction, or of a 
judge by another judge of same court or by an¬ 
other judge having equal and coordinate jurisdic¬ 
tion is discussed in Courts § 501. 


c. Determination as to Grant of Leave; Dis¬ 
cretion of Court 

An application for leave to renew a motion Is ad¬ 
dressed to the sound discretion of the court. 

An application for leave to renew a motion, which 
has been denied, is generally addressed to the dis¬ 
cretion of the court unless the contrary appears 
this discretion will be presumed to have been prop¬ 
erly exercised,^ and will not be interfered with or 
reviewed, except in cases of palpable abuse.® 

Whether the renewal of a motion previously de¬ 
nied shall be entertained depends largely on the 
circumstances of the case,^ and the court ordinarily 
will not grant leave to renew a motion except on 
cause shown.5 While, in the exercise of discretion, 
a court may grant leave to renew on the same state 
of facts,® a court should rarely grant leave to re¬ 
new a motion and allow a matter to be reheard on 
the merits where the facts remain essentially the 
same as when the motion was first made,"^ where 
the facts, although known, were not insisted on at 
the first hearing,® or where the application for re¬ 
newal does not show why the proofs newly offered 
could not have been offered when the motion was 
first denied.® 

Leave will not be granted where a renewal of the 
motion, by reason of changed conditions, might re¬ 
sult in injustice to the opposing party,^0 or where 
a renewal, as a result of the status of the case, 
would permit the moving defendant to change his 
defense after he has failed to sustain that first 


91. N.T.—^People v. Eddy, 3 Lans. 
80. 

EfCect of proceeding without leave 
see supra subdivision a (1) of this 
section. 

92. N.T.—Belmont v. Erie R. Co., 62 
Barb. 637. 

42 C.J. p 522 note 15. 

93. N.T.—Belmont v. Erie R. Co., 
supra. 

94. N.T.—^Belmont v. Erie R. Co., 
supra. 

95. Mont.—Jensen v. Barbour, 31 P. 
592, 12 Mont. 566 

42 C.J. p 522 note 13 [a]. 

Necessity of notice of motion gen¬ 
erally see supra 8 15. 

99. Minn.—Barrett v. Smith, 237 N. 
W. 15, 183 Minn. 431. 

97. N.T.—^Matter of Del Genovese, 
170 N.T.S. 216, 183 App.Div. 200. 

42 C.J. p 522 note 19. 

98. Cal.—^Kenney v. Kelleher, 63 Cal. 
442. 

99. N.T.—^Kalichman v. Nadler, 68 
N.T.S. 396, 34 Misc. 809. 

42 C.J. p 522 note 22, p 523 note 23. 


Under statute 

Cal —Mission Film Corporation v. 
Chadwick Pictures Corporation, 
278 P. 855, 207 Cal. 386—-Hitchcock 
V. McElrath, 11 P. 487, 69 Cal. 634. 

1. U.S.—^In re Walton Hotel Co., C. 
C.A.I11., 116 P.2d 110. 

Cal.—Harth v. Ten Eyck, 108 P.2d 
675, 16 Cal 2d 829. 

42 C.J. p 523 note 26. 

2. Cal.—Johnston v. Brown, 47 P. 
686, 115 Cal. 694. 

42 C.J. p 523 note 27. 

3. Cal.—^Harth v. Ten Eyck, 108 P. 
2d <675, 16 Cal.2d 829. 

42 C.J. p 523 note 28. 

Abuse of discretion not shown 
Cal.—^Harth v. Ten Eyck, supra. 
Ill.—Rubinkam v. Mac Arthur, 23 N. 

E.2d 348, 302 IlLApp. 71. 

42 C.J. p 523 note 28 [a]. 

4. U.S.—^In re Walton Hotel Co., C. 
C.A.I11., 116 F.2d 110. 

5. N.T.—^Floersheim v. Musical 
Courier Co., 93 N.T.S. 41, 103 App. 
Div. 388. 

42 C.J. p 624 note 33. 
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6. N.T.—^Wentworth v, Wentworth, 
51 HowPr. 289. 

42 C.J. p 523 note 30. 

7. U.S.—In re Walton Hotel Co., C. 
C.A.I11., 116 P.2d 110. 

42 C J. p 523 note 30. 

Otherwise stated 

Generally, leave to renew motion 
should be predicated on assumption 
that moving party will show materi¬ 
al additional facts occurring after 
date of former hearing, or not pre¬ 
sented because of surprise or excus¬ 
able neglect.—Tiffany Productions of 
California v. Superior Court in and 
for Los Angeles County, 22 P.2d 275, 
131 Cal.App. 729. 

8. N.T.—Pattison v. Bacon, 12 Abb. 
Pr. 142, 21 How.Pr. 478. 

42 C.J- p 524 note 31. 

9. Cal.—^Beaumont v. Midway Provi¬ 
dent Oil Co., 131 P. 106. 21 Cal. 
App. 128. 

Idaho.—^Dellwo v. Petersen, 203 P. 

472, 34 Idaho 697. 

42 C.J. p 624 note 32. 

10. N.T.—Willet V. Fayerweather, 1 
Barb. 72. 

42 C.J. p 522 note 9 [a] (1>. 
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made.^^ As a general rule, however, leave will 
he granted whenever in the circumstances of the 
opposition there is anything to excite suspicion of 
unfairness or the belief that the party moving was 
taken by surprise,or where the original mo-tion 
was denied because of some defect in the moving 
papers arising from ignorance of the practice,^^ 
or where the affidavits used in opposition can be 
falsified or explained so as to show that the facts 
stated therein do not amount to a denial of the 
grounds of the motion.!^ Leave may be granted 
where it appears that a new state of facts has 
arisen since the former hearing,^'5 or that the then 
existing facts were not presented by reason of the 
surprise or excusable neglect of the moving party.i® 

d. Manner of Granting Leave 

The right to renew a motion may be based on a de¬ 
nial without prejudice to renew or on leave granted by a 
subsequent order, and leave may also be established by 
implication from the procedure or facts. 

When a motion is denied, the entry may and 
often does show that the motion was denied without 
prejudice to the renewal of the motion and, 
where this is done, the motion may be renewed 
without further leave.^^ However, in order to have 
this effect the order denying the motion should 
show in itself that it was made without prejudice 
to a new motion,and such leave to renew does 
not extend beyond one renewal.^o 

Where leave to renew is not granted in the origi¬ 
nal order, it may be granted by a subsequent or- 
der.2i According to some authorities, hearing the 
second motion and granting the relief imply per- 


I mission given to renew the motion.^^ So, also, per¬ 
mission to renew a motion may be implied from 
other circumstances.23 It has been held, however, 
that the fact that the court, in denying a motion for 
the vacation of an order, orally stated on the hear¬ 
ing that another motion could be made to vacate the 
order on the merits does not constitute leave to re¬ 
new the motion.24 According to some decisions, 
granting a rule to show cause in the case of a 
second motion may constitute sufficient leave of 
court to renew the first motion ;'2 5 but this has also 
been denied. 2 6 

e. Effect of Leave Granted 

Generally speaking, an order granting leave to renew 
a motion which has been denied has the effect of annul¬ 
ling the order of denial and of reinstating the motion 
as if the order of denial had never been made. 

The effect of an order granting leave to renew 
a motion once denied is not merely to give appli¬ 
cant an opportunity to show cause why a rehearing 
of the motion should be had,27 hut rather tO' annul 
the order denying the motion and to reinstate the 
motion as if the order denying it had never been 
made.28 The denial of a motion expressly without 
prejudice to renewal has no greater effect than to 
leave the moving party in the same position as if 
the motion had not been made with the opportunity 
of renewing the motion within the proper timc.2^> 
Where a statute limits the time within which a mo¬ 
tion must be made, granting leave to renew such 
motion has been held not to operate as an ex¬ 
tension of the time for moving,30 and unexplained 
delay for a long period in taking advantage of leave 
to renew may constitute such laches as to authorize 


11. NT—^Willet v. Fayerweather, 
supra. 

42 C.J. p 522 note 9 [a] (2). 

12. NT—Mitchell v. Allen, 12 
Wend. 290. 

42 C.J. p 524 note 34. 

13. N.T.—^Adams v. Bush, 2 AbbPr., 

NS., 112. 

42 C.J. p 524 note 35. 

14. N T.—Standard v. Williams, 10 
Wend. 599. 

42 C.J. p 524 note 36. 

15. U.S.—Continental Oil Co. v. 
Osaffe Oil & Refining Co., C.C.A. 
OkL, 69 F2ii 19. 

Cal—Ford v. Doyle, 44 Cal. 635. 

34 CJ. p 755 note 66—42 C.J. p 621 
note 88. 

10. Mont—Jensen v. Barbour, 31 P. 

592, 12 Mont. 566. 

34 C.J. p 765 note 66. 

17. Minn—In re Minneapolis R. Ter¬ 
minal Co., 36 N.W. 105. 38 Minn. 
157. 

42 C.J. p 524 note 37, 


I Not res Judicata 

If motion is denied without preju- 
[ dice to its renewal, subsequent mo¬ 
tion IS not objectionable on ground 
of res judicata.—City of Los Angeles 
V. Forrester, 55 P.2d 277, 12 Cal.App. 
2d 146. 

18. Minn.—In re Minneapolis R. 
Terminal Co., 3'6 N.W. 105, 38 Minn. 
157. 

42 C.J. p 524 note 38. 

19. N.T.—Mugler v. Castleton Ho¬ 
tel. etc.. Co., 153 N.Y.S. 1025, 168 
App.Div. 492. 

42 C J. p 524 note 39. 

20. N.T.—Dana v. Thaw, 109 N.Y.S. 
826, 

42 C.J. p 624 note 40. 

21. S.D.—^Pisk V Hicks, 137 N.W. 
424, 29 SD 399, AnnCas.l914D 971. 

42 C.J. p 525 note 42. 

22. Cal—Corpus Juris cited iu Tif¬ 
fany Productions of California v. 
Superior Court in and for Los 
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' Angeles County, 22 P.2d 276, 278, 
131 Cal.App. 729. 

42 C.J. p 526 note 44. 

23. N.T.—Rutherfurd Realty Co. ▼. 
Cook, 90 N.E. 1112, 198 N.T. 29. 

42 C.J. p 525 note 45. 

24. N.T.—Sheehan v. Carvalho, 42 
N.Y.S. 222, 12 App.Div. 430. 

25. Minn—Goodrich v. Hopkins, 10 
Minn. 162. 

42 C.J. p 525 note 47. 

20. Wis.—^Webster v. Oconto Coun¬ 
ty, 2 N.W. 335, 47 Wis. 225. 

27. Mont.—State v. Lewis and Clark 
County First Judicial Dist, Ct., 147 
P. 614, 50 Mont. 435. 

Rehearing generally see supra 40. 

28. Mont—State v. Lewis and Clark 
County First Judicial Dist. Ct., su¬ 
pra. 

29. Mont.—Wallace v. Lewis, 24 P. 
22, 9 Mont. 399. 

42 C.J. p 525 note 51. 

30. Mont.—^Wallace v. Lewis, supra. 

42 C.J. p 525 note 52. 



bO C.J.S. 


MOTIONS AND ORDERS 


§ 50 


the denial of the renewal motion.*^ Notwithstand¬ 
ing the original motion was denied with leave to 
renew, a statute in force when the renewal motion 
is made governs the determination of the renewal 
motion.32 Where leave to renew is granted sub¬ 
ject to compliance with a specified condition with 
which the moving party has not complied, he is not 
entitled to renew the motion.^'3 

§ 46. - Notice of Renewed Motion 

Usually notice should be given of a motion which Is 
renewed. 

Usually notice should be given of a motion which 

is renewed.34 

§ 47. - Motion Papers on Renewed Mo¬ 

tion 

As determined by the circumstances, the court may 
hear a renewed motion on the same or different papers. 

Dependent on varying circumstances, the court 
may hear a renewed motion on the same papers^'^ 
or on different papers.^® 

§ 48. - Hearing Merits on Application for 

. Leave to Renew 

If proper notice is given or due objection for want of 
notice is not made, the court may hear the application 
for leave to renew and also the renewed motion in the 
one proceeding. 

Where notice is served to that effect, 3 7 or in the 
absence of any objection to want of notice,38 the 
hearing of the application for leave to renew and 
the hearing of a renewed motion may proceed to¬ 
gether as one proceeding.39 


§ 49. - Right to Renew as Affected by 

Appeal from Order on Original Mo¬ 
tion 

While the right to renew a motion which has been de¬ 
nied is not necessarily waived by taking an appeal from 
the order of denial, according to some decisions the mov¬ 
ing party may not take advantage of leave to renew 
granted by the first order and at the same time prosecute 
an appeal from such order. 

According to some authorities, by taking an ap¬ 
peal from an order granted on a motion, appellant 
does not necessarily waive his right to renew the 
motion denied by the order appealed from.^® The 
view has been taken, however, that the moving par¬ 
ty may not take advantage of leave to renew grant¬ 
ed by the first order and at the same time prosecute 
an appeal from such order.*^^ It has been held or 
recognized that the affirmance of the original order 
on appeal does not necessarily prevent a renewal of 
the motion in the trial court,but it has also been 
held that after affirmance of the original order on 
appeal, the motion cannot be renewed in the trial 
court, on the basis of matters known to the moving 
party when the original motion was made,^3 and 
that, where an order granting a motion is reversed 
on appeal and leave is not granted by the appellate 
court to renew the motion in the trial court, the 
motion may nob be renewed in the trial court even 
on new grounds.^ ^ 

§ 50. Orders Granted on Motions 

An order pro confess© will not be entered against one 
unnecessarily and improperly Joined as a defendant. 

An order pro confesso will not be entered against 
one who has been unnecessarily and improperly 
joined as a defendant.'*^ 


31. Minn.—Roscoe Black Co. v. Ar- 
En Co., 239 N.W. 763, 185 Minn. 1. 

32. N.T—People v. Cohocton Stone 
Road, 25 Hun 13. 

33. N.5'.—Wetmore v. Wetmore, 51 
NY.S. 800, 29 App.Div. 512. 

34. NY.—Fowler v. Huber, 30 N.Y. 
Super. 52. 

42 C.J. p 525 note 53. 

Necessity of giving" notice of motion 
see supra § 15. 

35. N.Y.—Apsley v. Wood, 6 N.Y. 
Civ.Proc. 178, 67 How.Pr. 406. 

42 C.J. p 525 note 56. 

Motion papers generally see supra 
passim §§ 10, 13-35. 

36. NY.—^White v. Munroe, 33 Barb. 
650, 12 Abb.Pr. 357. 

42 C.J. p 525 note 57. 

37. N.Y.—Fowler v. Huber, 30 N.Y. 
Super. 52. 

42 C.J. p 526 note 58. 
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Want of notice 

On a motion for leave to renew, 
the view has been taken that the 
court is limited to a consideration of 
the motion to renew, where notice 
was not given of an intention to re¬ 
new if leave should be granted.— 
Crocker v. Crocker, 1 Sheld., N.Y., 
274, 

38. N.Y.—^Fowler v. Huber, 30 N.Y. 
Super. 52. 

42 C.J. p 526 note 69. 

33. N.Y.—Fowler v. Huber, supra. 
42 C J. p 526 note 60. 

40. N.Y.—^Union Mills First Nat. 
Bank V. Clark, 3 N.Y.St. 438, 42 
Hun 90. 

42 C J. p 526 note 61. 

Obtaining leave to renew or actual 
renewal as waiver of right to ap¬ 
peal see Appeal and Error § 222 a. 

41. N.Y.—^Harrison v. Neher, 9 Hun 
127. 

42 C.J. P 52*6 note 64. 
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42. In New ITork 

(1) The view has been taken that 
the affirmance of an order by the 
appellate court does not add to its 
effect so as to preclude a renewal 
of the motion, in the discretion of 
the court below, on different or addi¬ 
tional facts.—Riggs V. Pursell, 74 N, 
T. 370. 

(2) In some cases, however, the 
right to renew below after the af¬ 
firmance by the appellate court of an 
order denying the motion has been 
denied.—Lovell v. Martin, 12 Abb. 
Pr. 178—^Dodd v. Astor, 2 Barb.Ch. 
393. 

43. Wis.—^Hill V. Hoover, 9 Wls. 15. 
42 C.J. p 526 note 63. 

44. Wis-—Corwith v. State Bank, 11 
Wis. 430, 78 Am.D. 719. 

42 C.J. p 526 note 63 [a]. 

45. Tenn.—Boyd v. Boyd, 7 Tenn, 
App. 301. 
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The definition and nature of orders g-ranted on 
■jnotions are discussed supra §§ 1, 2. 

§ 51. —— Form and Requisites in General 

a. General rules 

b. Necessity of writing- 

c. On several applications 

d. Caption 

a. General Buies 

While no particular word or form of words is re¬ 
quired, an order should be sufficiently explicit to enable 
the parties to do the thing directed; extraneous matters 
should be omitted. 

As a g-eneral proposition all orders are made in 
view of the statutory law, if there is any, governing 
or regulating the proceeding in which they are 
made or entered.^'® Where an order expresses the 
clear intent of the law with respect to the matter to 
which it relates, it is not void because the precise 
language of the statute is not employed. 

A paper in order to constitute an order, must 
be unambiguous in its terms in terms orders 
should he sufficiently explicit to enable the par¬ 
ties affected thereby to perform the thing direct¬ 
ed,^ ^ hut substantial compliance with this require¬ 
ment may suffice.®® The use of any particular 
word or form of words has been held not neces- 
■sary in order to designate an instrument as an 
order,®^ and an instrument may be called an “or¬ 
der’* if it impliedly requires a party to act.®'2 In 
equity orders may be molded and shaped to meet 


the exigencies of each particular case.®^ Where 
the question is purely one as to the form of an 
order, the appellate court is not inclined to dif¬ 
fer with the lower court on a technical point of 
practice.®^ Discussions of questions of law and 
other extraneous matters should not be included 
in an order;®® but matters of surplusage'®® or mere 
clerical errors or inaccuracies®'^ will not invali¬ 
date an order made either by a court or a judge, 
as the case may be. 

The act of the court is the real order, and the 
recording in the minutes and the signing of the 
order are but evidences of the order made.®® 

Basis in court records. An order which has no 
basis in any record of the court making it, or in 
documents filed with that court that may be made 
into a record, is a mere nullity.®® 

The tLse of the symbols and '^mas/were^^ 

in an order has been condemned as an abuse of 
language.®® 

b. Necessity of Writing 

Where a statute or rule of practice so requires, an 
order must be in writing. 

While, as some of its definitions imply, discussed 
supra § 1, under some authorities an order may, 
in the absence of a statute or rule of court to the 
contrary, be either oral or written,®i the usual stat¬ 
utory definition involves a writing, as considered 
supra § 1, and often, as by the requirements of 
the local practice,®^ an order is required to be in 


.46. Ill.—Chapman v. Northern Trust 
Co., 219 Ill.App. 492, affirmed 129 
N.B. 836. 296 Ill. 353, 13 A.L.R. 
568. 

Form of order held sufflcieiLt un¬ 
der statute.—In re Sonderling's Will, 
283 N.T.S. 568. 157 Misc. 231. 
^Reading* and signing' of order hooks 
The statutes with respect to read¬ 
ing the order books in open court and 
signing by judge are directory and 
do not go to validity of the order.— 
Haskins v. Haskins, 41 S.E.2d 25. 185 
Va. 1001. 

-47. N.T.—Hulsaver v. Wiles, 11 
How.Pr. 446. 

48. N.Y.—^Pearson v. Wilson, 211 N. 
Y.S. 929, 214 App.Div. 847—In re 
Friedman, 267 N.T.S. 56, 149 Misc. 
278. 

48. N.T.—Rowley v. Feldman, 73 N. 

T.S. 385, 66 App.Div. 463. 

42 C J. p 526 note 70. 

fiO. N.T.—Union Bank v. Mott, 13 
Abb.Pr. 247. 

42 C J. p 52'6 note 71. 


1 51. Ala.—Smith v. Smith, 23 So.2d 
' 605, 247 Ala, 213. 

5'2. Ala.—Smith v. Smith, supra. 
Becital of stipulation 

Trial court’s recital of counsels’ 
stipulation for issuance of an order 
is not an order and cannot take the 
place of an order by the court.— 
Dodd V. Simon, 129 P.2d 224. 113 
Mont. 536, 

53. N.C.—Worth v. Gray, 59 N.C. 4. 

54. N.T.—Phinney v. Broschell, 80 
N.T. 544, 58 How.Pr. 492. 

42 C J p 526 note 73. 

Order on stipulation to dismiss eject¬ 
ment suit 

The appellate court will not inter¬ 
fere, in a suit for ejectment, with an 
order directing plaintiff to deliver 
possession to defendant, the parties 
having stipulated to dismiss the suit, 
although the entry of a Judgment on 
the stipulation would have been the 
proper course.—Wakeley v. Dela- 
plaine, 15 Wis. 554. 

55. Wis—^Dawley v. Dawley, 16 N. 

W.2d 827, 828, 246 Wis. 306. I 
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I “Nothing but the direction of the 
I court or judge should appear in an 
order after the proper recitals.”— 
Dawley v. Dawley, supra. 

56. Cal—Matter of Newman, 16 P, 
887, 75 Cal. 213, 7 Am.S.R. 146. 

42 C.J. p 526 note 74. 

57. Ala—Richter v. State, 47 So. 
163, 156 Ala. 127. 

Clerical errors or inaccuracies as to 
signature see Infra S 55. 

58. Cal.—Demens v. Huene, 265 P. 
389, 89 Cal App. 748. 

l■:r,l^y and filing see infra | 69. 
Signature see infra § 55. 

59. N.J.—In re Ryan's Estate, 22 A. 
2d 348, 130 N.J.Eq. 380. 

60. Ill.—Thibodeaux v. Uptown Mo¬ 
tors Corporation, 270 Ill.App. 191. 

61. La.—^Anderson v. Thomas, 117 
So. 673. 166 La 612. 

42 C.J. p 465 note 11, p 52'6 note 77. 

Ill-—Chicago V. Coleman, 98 N. 
E 521, 254 Ill. 338. 

42 C.J. p 526 note 79, p 527 note 84 
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writing,6 3 or at least reduced to writing and not 
allowed to rest in parol.^^ The necessity of writ¬ 
ing may be implied from the phraseology of stat¬ 
utes defining an order as a direction of a judge or 
court made or entered "in writing”, as considered 
supra § 1, or requiring an order to be “signed,” 
infra § 55, or requiring it to be “entered of rec¬ 
ord,” infra § 59. An oral decision by the court en¬ 
tered of record by the clerk is as much an order 
as if written out by the judge. 

c. On Several Applications 

Where several directions In a cause are given at the 
same time, one order should be given embracing them; 
but in separate actions separate orders should be entered. 

Where several applications or motions are de¬ 
cided, or several directions in the cause are given, 
at the same time, only one order should be entered 
■embracing all the directions.^® In separate actions 
separate orders should be entered,®'^ although a 
single order to pay money in several actions into 
■court may be proper,®s especially where it will 
prevent the multiplication of costs.®9 

d. Caption 

A caption of an order identifying the cause in which 
the Order is made is sufficient; it need not contain at full 
length the names of all the parties. 

If the caption of an order identifies the cause 
in which the order is made, it is sufficient.'^® The 
caption should correspond with the time of the 
actual entry of the order.*^^ It need not contain 
at full length the names of all the parties to the 
cause, and clerical errors in this respect may be 
corrected.'*^® An erroneous caption may be cor¬ 
rected or cured by an amendment.’^^ 


Order of court. The caption of an order of 
court must truly state when and where the order 
was made.75 While an order of the court should 
be styled as such and not as an order of the jus- 
tice directing its entry,'^® when it appears from the 
notice of motion and the body of the order that 
it was made by the court, the absence of a caption 
does not prevent the order from being regarded as 
one made by the court.77 

An order of court, with a regular caption, is 
presumed, in the absence of proof to the contrary,^ 
to have been made at a term of court regularly 
called and held."^® An order entitled as made in 
court will be presumed to have been so made when 
otherwise it would be invalid.*^® 

Order of judge. The caption of an order made 
out of court should state truly the time and place 
when and where the order was made and by what 
judge or justice;®® it should not by its form imply 
that the order was made by the court.Where, 
however, it otherwise appears that an order is a 
judge’s order, the mere fact that it has a caption 
m the form of a court order does not vitiate it®®’ 
or make it an order of the court,®® and it may be 
amended in this respect.®*^ 

§ 52. - Recitals 

a. In general 

b. Papers used 

c. Everything material to rights 

a. In General 

An order should recite the facts and proceedings vn 
ferring the Jurisdiction and right to make it. 


63. Cal.—Von Schmidt V. Widher, 34 
P. 109, 99 Gal. 511. 

42 C.J. p 527 note 80. 

64. Conn.—State v. Thresher, 58 A. 
460, 77 Conn. 70. 

42 C J. p 527 note 81. 

65. Wis.—Allen v. Voje, 89 N.W. 924, 
114 Wis. 1. 

66. N.Y.—^Hunt v. Wallis, 6 Paige 
371. 

42 C.J. p 527 note 85. 

67. La.—Mackin v. Wilds, 30 So. 257, 
IOC La. 1. 

N.Y.—Bloodgood v Slayback. 71 N.Y. 
S. 809, 62 App.Div. 315. 

68. N.Y.—^Whitman v. Haines, 4 N.Y. 
S. 48, affirmed 23 N.E 1148, 119 N. 
Y. 639. 

69. N.Y.—Whitman v. Haines, su¬ 
pra. 

70. N.Y.—In re Sonderling’a Will, 
283 N.YS 568 157 Misc. 231. 

42 C.J. p 527 note 90. 


71. N.Y.—Whitney v. Belden, 4 

Paige 140. 

72. Vrt—Jones v. Janes, 6 Leigh 
167, 33 Va. 167. 

42 C.J. p 527 note 93. 

73. N Y.—^People v. Tarbell, 17 How. 
Pr. 120. 

74. N.Y,—^Mojarrieta v. Saenz, 80 N. 
Y, 553, 58 HowPr. 505—Coffin v. 
Lesster, 36 Hun 347, affirmed 17 
N.E. 873, 110 N.Y. 645. 

Amendment generally see infra $ 62. 

75. Okl.—Pisher v. McKeemie, 143 
P. 850, 43 Okl. 677, Ann.Cas.l917C 
1039. 

42 C J. p 527 note 95. 

76. N.Y —Roncoroni v. Gross, 86 N. 
Y.S. 1113, 92 App.Div. 366. 

42 C J. p 527 note 96. 

77. N.Y.—^Lawson v. Speer, 86 N.Y. 
S. 915, 91 App.Div. 411. 

42 C.J. p 528 note 97. 
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78. N.Y.—^Fisher v. Hepburn, 48 N. 
Y. 41. 

42 C.J. p 528 note 98. 

79. Cal.—Oaks v. Rodgers, 48 Cal. 
197. 

42 C.J. p 528 note 99. 

80. N.Y.—Matter of Myers, 3 How. 
Pr. 234. 

81. N.Y.—^Disbrow v. Polger, 5 Abb. 
Pr. 53. 

42 C.J. p 528 note 2. 

82. N.Y.—^Atlantic, etc,, Tel. Co. v.. 
Baltimore, etc., R. Co., 46 N.Y. 
Super. 377, affirmed 87 N.Y. 355. 

42 C.J. p 528 note 4. 

83. N.Y.—Rosekrans v. Rosekrans, 
148 N.YS. 954, 163 App.Div. 730, 
affirmed 115 N.E. 1050, 220 N.Y. 
628. 

42 C.J. p 528 notes 3 [a], 5. 

84- N.Y-—Mojarrieta v. Saenz, 80^ 
N.Y. 553, 58 How.Pr. 605. 

42 C.J. p 628 note 6. 

Amendment generally see infra § 62.. 
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An order should regularly recite the facts and 
proceedings conferring the jurisdiction and right 
to make it;8® and this will usually involve a recital 
of the facts found and on which the order is 
based,S6 but a recital of the evidence is not nec¬ 
essary. ^ 7 

If the question of jurisdiction has been waived, 
that fact should appear by recitals in the order^^ 
or in a stipulation to that effect.89 

The consent on which an order is made should, 
as a matter of practice, be incorporated in the order 
to be entered thereon and on appeal such re¬ 
cital will be deemed conclusive.^l 

Remedy for failure to recite. The proper reme¬ 
dy, where the order does not contain the requisite 
recitals, is by a motion for a resettlement or amend¬ 
ment of the order and not for an order disregard¬ 
ing 

b. Papers Used 

Under a statute or rule of practice requiring the spe¬ 
cification or recital in the order of ail the papers used or 
read on the motion, a party has an absolute right to such 
specification, and the recital must be definite and cer¬ 
tain. 

When a statute or rule of practice requires that 
all the papers used or read on the motion shall 
be specified or recited in the order, the recital 


must be so definite and certain as to /enable the 
court to determine what papers were before it and 
considered by it on the hearing,93 and it is error 
to disregard this rule over a party’s objection, 
since he has an absolute right to have such papers 
specified in the order but affidavits in reply sub¬ 
mitted without leave,95 and papers not used on the 
hearing,96 or not properly usable on the motion,97 
or not made until after the granting of the ordcr,98 
need not be recited. The court may strike out 
scandalous matter.®9 

c. Everything Material to Rights 

An order should recite everthing that would be ma- 
terial to a party’s rights in proceedings to impeach or sus¬ 
tain it; accordingly it has generally been held that it 
should state the grounds or reasons for the decision. 

A party is entitled to have the order recite every¬ 
thing that would be material to his rights in pro¬ 
ceedings to impeach or sustain the ordcr.i With¬ 
in this rule, under most,® although not under same,3 
decisions, the party is entitled to have the grounds 
or reasons of the decision of the court or judge 
stated in the order; and it has been held that, if 
the grounds for the order appear from the whole 
record, it is not necessary to recite them in the 
order.^ A wrong reason assigned as the ground 
for a correct order will not render such order ei¬ 
ther void or erroneous.5 


85. Cal.—Randall v. Duff. 19 P. 632, 
21 P. €10, 79 Cal. 116, 3 LR.A. 754, 
756. 

42 C.J. p 628 note 7. 

Conclusiyeness of recitals see infra { 
65. 

Conflicting recitals see infra § 64. 
Affidavit submitted in opposition to 
resettlement 

NT.—In re Tillman, 251 N.T.S. 341, 
232 AppDiv. 575. 

80. Cal.—^People v. Turner, 1 Cal. 
152. 

42 C.J. p 528 note 8. 

Farts of decision; ultimate conclxu 
Sion 

Rule of civil practice that court’s 
opinion or memorandum shall be part 
of record on which the order was 
made entitles any court to read a 
memorandum or opinion of any other 
judge, and, therefore, no attempt 
should be made to introduce into an 
order parts of the decision, unless 
ordering the doing or refraining from 
doing of certain acts is necessary 
to give effect to the relief granted; 
such rule dispenses with the neces¬ 
sity for digesting in the recitals of 
the order that which the court de¬ 
cided, and the ultimate conclusion or¬ 
dinarily with sufficient language to 
describe the application is all that is 
necessary.—^White v. White, 22 N.Y. 
S.2d 776, 175 Misc. 66. ' . 


87. N.T.—Simpson v. Rhinelanders, 
20 Wend. 103. 

88. N.T.—^Newhall v. Appleton, 46 N. 
T.Super. 6. 

89. N.T.—^Newhall t. Appleton, su¬ 
pra 

9^- Ill.—Roby V. Title Guarantee, 
etc, Co., 46 N.B. 1110, 166 Ill. 336. 
42 C.J. p 528 note 12. 

91. N.C.—^Henry v. Hilliard, 27 S. 
E. 130, 120 N.C. 479. 

42 C.J. p 528 note 13. 

92. N.T.—Southack v. Southack, 70 
NT.S. 334, 61 App.Div. 105. 

42 C.J. p 529 note 15. 

Resettlement or amendment see infra 

S 62. 

93. N.T.—^Hobart v. Hobart, 85 N.T. 
637. 

42 C.J. p 629 note 17. 

94. N.T.—Farmers’ Nat. Bank v. 
Underwood, 42 N.T.S. 500, 12 App. 
Div. 269. 

42 C.J. p 529 note 18. 

95. N.T.—Ferguson v. Common¬ 
wealth Rubber Co., 38 N.T.S. 375, 
4 App.Div. 611. 

90. N.T.—Sanitary Brass Works, 
Inc. V. Rubin & Marcus, Inc., 175 
N.T.S. 535. 

42 C.J. p 529 note 20. 

97. N.T.—Public Service Commis¬ 
sion Y. Grand Central Cadillac 
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Renting Corp., 63 N.T.S.2d 202, or¬ 
ders reversed on other grounds and 
injunction granted 78 N,T.S.2d 550, 
273 App.Div. 595. 

98. N.T.—Lord v. Van Geldcr, 37 
N.T.S. 693, 16 Misc. 24—Driscoll 
V. Parker Pen Co., 141 N.T.S. 251. 

99. N.T.—^Deutermann v. Pollock, 56 
N.T.S. 829, 36 App.Div. 522—Sani¬ 
tary Brass Works, jfne. v. Rubin 
& Marcus, Inc., 176 N.T.S. 536. 

1. NT.—Allen v. Becket, 84 N.T.S. 
1009. 

42 C.J. p 629 note 23. 

Entry on defendant’s motion 

Where plaintiff moved to punish 
defendant for contempt for failure 
to pay alimony, and defendant, who 
sought denial of motion, prevailed, 
order denying motion should recite 
that it was entered on motion of de¬ 
fendant.—White V. White, 22 N.T.S. 
2d 776, 175 Misc. 66. 

2. N.T.—Johnson v. Manning, 80 N. 
T.S. 738, 80 App.Div. 368. 

42 C.J. p 529 note 24. 

3. ind.—Hasselback v. Sinton, 17 
Ind. 545. 

42 C J. p 529 note 25. 

4. Fla.—Keen v. Brown, 35 So. 401, 
46 Fla. 487. 

5. Ill.—Campbell v. Powers, 28 N.E. 
1062, 139 Ill. 128. 

42 C.J. p 629 note 27. 
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While preliminary or other formal objections 
taken on the argument should ordinarily be recited 
'in an order for purposes of review, an omission 
of such a recital is not fatal to the order if it ap¬ 
pears that the party complaining is in nowise ag- 
'grieved thereby.® 

•§ 53. - Award of Relief 

An order must be consistent with the relief prayed 
for, and should recite any terms or conditions on which 
the relief is awarded. 

An order must conform to the case as made out 
by the pleadings,*^ and be consistent with the relief 
prayed for.® The final or absolute order should 
be no 'broader than the rule or order to show 
xause.® 

If the relief awarded is on terms or conditions, 
tthe order should recite them.^® 

Denial Tuithout prejutdice. The denial of a no¬ 
tion or application without prejudice can properly 
be made only where there is some reasonable 
ground on which the court can conclude that the 
issues should not be finally decided on the situa¬ 
tion as it stands «uch denial may be entered, in 
the discretion of the court, to prevent injustice 
being done which might result from an unqualified 

dismissal.^2 

.§ 54 . - Direction to Enter 

The Insertion of a direction to the clerk to enter Is 


usual in a court order, but is not usual or necessary in 
a Judge's order. 

While the insertion of a direction to the derk 
to enter is usual and indeed one of the earmarks 
of a court order,such an insertion is not usual 
or necessary in a judge’s or chamber order,but 
an irregularity in this respect is not necessarily 
fatal.^® 

§ 55. - Signature and Date 

a. Signature 

b. Date 

a. Signature 

In general, an order has no validity until signed by 
the proper legal authority or steps are taken sufficiently in 
lieu of signing. A Judge should sign an order made by 
him out of court, but need not sign one made in open 
court and entered by the clerk on his minutes. 

In general, an order has no validity as such un¬ 
til it has been signed by the authority designated 
by law for that purpose,^® or the proper steps have 
been taken that may suffice in lieu of an actual 
signing.^'^ An order made by a judge out of court 
should be signed by him;^® but an order made in 
open court and entered by the clerk on his m'inutes 
is suflEcient without being signed by the judge.^® 
The mere fact that a court order is signed by the 
judge does not conclusively stamp it as a chamber 
order,®® and on the other hand, the addition of such 


*0. N.T.—Socifitfi Anonyme des Glac- 
es V. Kahn, 110 N.T.S. 980, 126 
App.Div. 834—^Matter of National 
Gramophone Corp., 81 N.T.S. 853, 
82 App.Div. 593. 

‘7- Pa.—^Hemphill v. Ralston, 123 A. 
459, 278 Pa 432. 

Relief awarded on motions generally 
see supra § 39. 

Wheire the facts are disputed, on 
. an application on order to show 
. cause, summary relief will not be 
granted.—Toussaint v. B. & R. Mfg. 
.Co., N.J.Ch.. 160 A. 88. 

.8. Pa.—^Hemphill v. Ralston, 123 A. 
459, 278 Pa. 432. 

Alternative relief which was not 
requested need not be granted by the 
• court, where the moving party was 
/not entitled to the relief requested. 
—•Woman’s Hospital in State of New 
York V. Sixty-Seventh St. Realty Co., 
192 N.E. 302, 265 N.T. 226, 95 A. 
L.R.A. 1031. 

■ 9. N.T.—^Marx v. Merchants’ Nat. 
Properties, 265 N.T.S. 163, 148 Misc. 
6 . 

42 C J. p 530 note 31. 

.Docketing cause; opportunity to he 
heard 

Order denying reference and di- 
fTectlng that cause be docketed on 


common pleas calendar was held not 
error, notwithstanding order was be¬ 
yond limits or scope of motion and 
notice thereof, where counsel had 
opportunity to he heard fully as to 
whether case should be docketed.— 
Cooper River Timber Co. v. Cone, 187 
S.B. 341, 181 S.C. 288. 

10. Wis.—Curtis V. Moore, 15 Wis. 
134. 

42 C.J. p 530 note 33. 

11. Conn,—^Varanelli v. Luddy, 32 A. 
2d 61, 130 Conn. 74. 

Effect of denial without prejudice 
see infra $65. 

12. Conn.—^Varanelli v. Luddy, su¬ 
pra. 

13. N.T.—^Atlantic, etc.. Tel. Co. v. 
Baltimore, etc., R. Co., 46 N.T. 
Super. 377, affirmed 87 N.T. 355. 

42 C.J. p 530 note 36. 

Entry generally see infra § 69. 

14. N.T.—^Phinney v. Broschell, 80 
N.T. 544, 58 How.Pr. 492. 

42 C.J. p 530 note 36. 

15. N.T.—Mojarrieta v. Saenz, 80 
N.T. 553, 58 How.Pr. 505. 

42 C J. P 530 note 36. 

16. N.T.—People ex rel. Albanese v. 
Hunt, 30 N.Y.S.2d 137, 177 Misc. 

[ 151, reversed on other grounds 41 
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N.T.S.2d '646, 266 App.Div. 105, 

affirmed 54 N.B.2d 379, 292 N.T. 
528. 

42 C J. p 530 note 38. 

Order signed hy chancellor on an¬ 
other’s advice 

(1) Order in chancery shown by 
record to have been signed by chan¬ 
cellor will be accepted as his order 
notwithstanding it was made on ad¬ 
vice of master.—Traudt v. Traudt, 
172 A. 749, 116 N.J.Eq. 75. 

(2) Order of reference in habeas 
corpus case to advisory master, ad¬ 
vised by vice chancellor but actually 
signed by chancellor, was held order 
of chancellor.—Ex parte Giampor- 
tone, 172 A. 747, 116 N.J.Eq. 67. 

17. Md.—^Baltimore v. Baltimore 

County, 19 Md. 554. 

42 C.J. p 530 note 39 

Entry by clerk see infra 8 59. 

18. Ala.—^Richter v. State, 47 So. 
163. 156 Ala- 127. 

Cal.—^Matter of Newman, 16 P. 887, 
75 Cal. 213, 7 Am.S.R. 146. 

19. Wis.—Baker v. Baker, 8 N.W. 
289, 51 Wis. 538. 

42 C.J. p 630 note 44. 

20 . Minn.—Ives v. Phelps, 16 Minn. 
451. 

> 42 C.J. p 530 note 45. 



60 C.J.S. 


MOTIONS AND ORDERS 


words as **by the court” will not render a chamber 
order a court order,although the signature may 
be considered in determining whether an order is 
really a chamber order or a court order .22 a 
judge may sign in vacation an order announced 
orally in open court^S where the delay was due to 
his act.’24 aerical errors or harmless inaccura¬ 
cies in the signature have been held not to vitiate 
an order.25 

b. Date 

While an order should, by Its date, express the true 
time of its grant, the court, to do justice, may date it 
back so as to give it effect as of a prior date. 

While an order should, by its date, express the 
true time when it was granted, 2 6 and should be nei¬ 
ther antedated^'^ nor postdated,28 the court never¬ 
theless has power to date an order back so as to 
give effect to it as of a prior date, when justice so 
demands.29 An order truly dated may be given ef¬ 
fect as of a prior date by inserting a clause to that 
effect in the order.80 

§ 56. -Terms and Conditions 

A court, in making an order, may impose terms and 
conditions only if such making is discretionary with it, 
and not where a party has an absolute right to the order. 

In making an order which is a matter of favor 
and which in its discretion it may grant or deny 
absolutely, the court has power to impose terms as 
a condition precedent to the enjoyment of the 
benefit of the order.31 Where, however, a party 
has an absolute right to a given order, the court 


cannot lawfully impose terms or conditions in 
granting an application therefor;82 but, if the 
court attempts to do so and the party takes ad¬ 
vantage of the benefit conferred by the order, he 
will not be allowed to complain of the condition 

attached. 8 8 

Where an order is granted “on” or “upon” the 
performance of an act, such as payment of costs, 
etc., the order is conditional on such perform¬ 
ance ;8'4 but an order to amend “and” pay costs 
does not make payment a condition precedent.85 

Cofiiplionce ot fioficoviplio/nce. A party to whom' 
a favor has been granted by an order on conditions 
must, at his peril, take notice of the order and 
comply with the conditions,8 6 according to the fair 
construction of their meaning,87 and on such per¬ 
formance the order becomes absolute without any 
new order to that effect.88 Noncompliance with 
such terms or conditions gives a result equivalent 
to a denial of the favor.39 Where a motion is 
granted conditionally on the failure of the opposing 
party to do a certain act, if the act is not performed 
the moving party may show by affidavit such fail¬ 
ure to perform and thereupon apply cx parte for an 
order granting the motion absolutely.^® 

§ 57 . - Nunc Pro Tunc Order Generally 

The power to make a nunc pro tunc order should be 
exercised cautiously and as justice requires. Its office is 
to speak what has been done, not to create; it cannot 
supply a jurisdictional defect by requiring something to< 
be done which has not been done. 


21. Ala.—^Richter v. State, 47 So. 
163, 156 Ala. 127. 

42 C.J p 530 note 46. 

22. N.Y.—Albrecht v. Canfield, 36 
N.T.S. 940. 92 Hun 240. 

42 C.J. p 530 note 47. 

23. N.T.—Saranac Land, etc, Co. v. 
Roberts, 125 N.E. 102, 227 N.T. 
18S. 

42 C.J. p 530 note 48. 

24. S C.—State v. Fullmore, 24 S E. 
1026, 47 S C. 34. 

25. La.—Millaudon v. Davis, 17 La. 
Ann. 85 

42 C J p 531 note 50. 

Clerical errors or inaccuracies gen¬ 
erally see supra § 51. 

26. N.T.—Whitney v. Belden, 4 

Paige 140. 

42 C.J. p 531 note 52. 

27. N.T—In re Livingston, 34 N.T. 
555, 2 Abb.Pr.N.S., 1, 32 How.Pr 
20 . 

42 C.J. p 531 note 53 

28. N.T.—Smith V. Coe. 30 N.T. 
Super. 477. 

42 C.J. p 531 note 54. 


29. N.T —De Agreda v. Mantel, 1 
Abb.Pr. 130. 

42 C.J. p 531 note 55. 

Nunc pro tunc orders see infra S§ 
57, 59. 

30. N Y —May v. Cooper, 24 Hun 7. 
42 C.J. p 531 note 56. 

31. N.T —Edgerton v. Ford, 11 Abb. 
Pr. 415. 

42 C.J. p 531 note 58, 

Interlocutory orders 

Generally speaking, the court, in 
issuing interlocutory orders affect¬ 
ing personal property in pending ac¬ 
tions, should protect both parties 
until the matter can be determined 
on final hearing.—State ex rel Shep¬ 
herd V. Nichols, 36 N.E 2d 931, 219 
Ind. 89. 

32. Cal.—^Waller v. Weston, 67 P. 
892, 125 Cal. 201. 

42 C.J. p 531 note 59. 

33. N.T.—Chapin v. Poster, 3 N E 
786, 101 N.T. 1—Strong v. Jones, 
25 Hun 319. 

34. N.T.—Pugsley v. Van Allen, 8 
Johns. 352. 

42 C.J. p 531 note 61. 
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35. N.T.—Sturtevant v. Fairman, '6 
N.T.Super. 674. 

30. N.T.—Willlnk v. Renwick, 22 
Wend. 608. 

S.C.—Corpus Juris quoted in Waring 
V. Johnson, 159 S.E. 829, 830, IGl 
S.C. 522. 

37. S.C.—Corpus Juris quoted In 
Waring v. Johnson, 159 S.E. 829t 
830, 161 SC. 522. 

42 C J. p 531 note 64. 

38. N.T.—People v. Lowber, 28 Barb. 
65, 7 Abb.Pr. 158. 

S.C.—Corpus Juris quoted In War¬ 
ing V. Johnson, 159 S.E. 829, 830„ 
161 SC. 622. 

39. S C —Corpus Juris quoted In, 
Waring v. Johnson, 159 S.E. 829, 
830, 161 S.C. 522. 

42 C.J. p 531 note 66. 

Vacation of order on noncompliance 
see infra fi 62. 

40. N.T.—Stewart v. Berge, 4 Daly 
477. 

S.C.—Corpus Juris quoted in Waring 
Y. Johnson, 159 S.E. 829, 830, 161! 
S.C. 622. 
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In a proper case,<l as in the case of the death of 
a party,order may be made and entered nunc 
pro tunc, the most frequent order of this kind be¬ 
ing one directing a nunc pro tunc entry of an order 
previously made but either not entered at all or in¬ 
correctly entered, as discussed infra 59. Irregu¬ 
larity in procedure may be corrected by orders 
nunc pro tunc,^3 a,s may clerical errors and mis¬ 
prisions and such an order may be made to man¬ 
ifest the existence of a prior determination.^ 5 

The power to make a nunc pro tunc order should 
be exercised with caution and circumspection.^^ 
The question whether such an order should be made 


5 57 

depends on the circumstances of the particular 
case,'*'^ and it is to be granted or refused as justice 
requires;^® and it may properly be entered only 
when the error or errors to be corrected have not 
been due to the fault of the party who seeks such 
order."*® 

The authority to make an order nunc pro tunc 
cannot be used to amend or change an order ac¬ 
tually made,^® and containing no error, omission, 
or mistake,or to supply a jurisdictional defect 
by requiring something to be done which has not 
been done;52 nor may an order nunc pro tunc 
serve to record a fact as of a prior date when such 


41. Ky.—^Corpus Juris cited iu 
Happy Coal Co. v. Brashear, 92 S. 
W.2(i 23. 28, 263 Ky. 257. 

Ohio.—^National Life Ins. Co. v. Kohn, 
11 ]Sr.E.2d 1020, 133 Ohio St. Ill- 
Ruby V Wolf. 177 NE. 240. 39 
Ohio App 144. 

42 C.J. p 532 note 75. 

Entry nunc pro tunc in court records 
generally see Courts § 237. 

Nunc pro tunc entry of: 

Judgment see Judgments §§ 117- 

121 . 

Order see infra § 59. 

^‘Courts do have jurisdiction, right, 
DOwer, and authority to make nunc 
pro tunc orders.”—Tresemer v. 
Gugle, 42 N.E.2d 712, 715, 70 Ohio 
App. 409. 

Inherent riglit 

The right to make nunc pro tunc 
■orders is inherent in the court.— 
Tresemer v. Gugle, supra. 

Power must he exercised hy court 
Ky.—^Vansant v. Watson, 19 S.W.2d 
994, 230 Ky. 316 

■42. U.S.—^U. S. Bank v. Weisiger, 
Ky., 2 Pet. 331, 481, 7 L.Ed. 441, 
492. 

42 C.J. p 532 note 76 [a], 

-43. N T.—Merrick v. Merrick, 194 
N.E. 55, 266 N.Y. 120—Horowitz v. 
Kushner & Pines, 46 N.T S.2d 301, 
181 Misc 10—^In re Wendel, 18 N. 
T.S 2d 586, 173 Misc. 819. 

The function of orders nunc pro 
tunc is to correct Irregularities in 
'the entry of judicial mandates or 
like procedural errors.—^Mohrmann v. 
Kob, 51 NE2d 921, 291 N.Y. 181, 
149 A.L.R. 1274. 

Depositing an order In the post 
'Office before filing it is an irregu¬ 
larity that may be remedied by fil¬ 
ing the order nunc pro tunc.—Bar- 
>nard v. Heydrick, 49 Barb. 62. 2 Abb. 
Pr.,N.S., 47, 32 How.Pr., N.Y., 97. 
Failure to file order 

Where order authorizing receiver 
to sell assets of trust estate was not 
iflled In office of clerk, nunc pro tunc 
•order could .not have retroactive ef- 
jfect after sale.—^Young v. Victory, 
j160 So. 624, 112 £Ta. 66. 


44. Ark.—Partridge v. Boon, 32 S. 
W.2d 321, 182 Ark. 641. 

Pla.—Taylor v. Chapman, 173 So. 
143, 127 Fla. 401. 

Entry limited to supplying clerical 
omissions 

The power to enter a nunc pro 
tunc order can be exercised only to 
supply omissions in the exercise of 
functions that are clerical merely — 
Helle V. Public Utilities Commission 
of Ohio, 161 N.E. 282, 118 Ohio St. 
434—Ruby v. Wolf, 177 N.E. 240, 39 
Ohio App. 144. 

Conclusiveness of recital as to error 
A recital in a nunc pro tunc order 
that a clerical error had crept into 
the first order is not conclusive of 
either the fact or the nature of the 
error.—In re Burnett’s Estate, 79 P. 
2d 89, 11 Cal.2d 259. 

45. N.Y.—Merrick v. Merrick, 194 N. 
E 55, 266 N.Y. 120—In re Wendel, 
18 N.T.S.2d 586, 173 Misc. 819. 

40. Ark.—Mitchell v. Federal Land 
Bank of St. Louis, 174 S.W.2d 671, 
206 Ark. 253—Turnbow v. Baird, 
220 S.W. 826, 143 Ark. 543—Mid- 
yett V. Kerby, 195 S.W. 674, 129 
Ark. 301. 

Ohio.—Lentz v. Lentz, 19 Ohio App. 
329. 

Va.—Cox V. Hagan, 100 S.E. 666, 125 
Va. 656. 

Reason for rule 

Otherwise the stability of Judg- 
meiii.s would i/e d^&u-ujv.Li.— 

Wolf, 177 N.E. 240, 39 Ohio App. 
144. 

Prejudice from court’s act; indis- 
criminate entry 

Maxim that an act of the court 
shall not operate to prejudice either 
party does not authorize indiscrim¬ 
inate entry of nunc pro tunc orders. 
—^Albori V. Sykes, 65 P.2d 84, 18 Cal. 
App.2d 619. 

47. Cal.—^Corpus Juris quoted In 
Carter v. J. W. Silver Trucking 
Co.. 47 P.2d 733, 737, 4 Cal.2d 198. 
42 C.J. p 532 note 77. 

Order affecting judgment 

Making of order nunc pro tunc 
affecting Judgment is matter of dis- 

55 


cretion or grace.—Jackson v. Jarratt, 
52 S.W.2d 137, 165 Tenn. 76. 

48. Cal.—Corpus Juris quoted in 
Carter v. J. W. Silver Trucking 
Co., 47 P.2d 733, 737, 4 Cal 2d 19S 

N.Y.—Karpuk v. Karpuk, 31 N.Y S. 2d 
769, 177 Misc. 729—^Petition of Gil¬ 
lespie, 64 N.Y.S 2d 706, reversed 
on other grounds In re Gillespie, 
65 N.Y.S.2d 113, 271 App.Div. 767, 
affirmed In re New York City Wa¬ 
ter Supply. 73 N.E.2d 567, 206 N.Y. 
989. 

Tenn.—Jackson v. Jarratt, 52 S.W. 

2d 137, 1C5 Tenn. 76. 

42 C J. p 532 note 77 

”A nunc pro tunc order is made 
to subserve the purposes of justice 
and not to do an injustice.”—Victory 
Life Ins. Co. v. Freeman, 65 P.2d 
559, 561, 145 Kan. 296. 

49. N.Y.—Petition of Gillespie, 64 
N.Y.S.2d 706, reversed on other 
grounds In re Gillespie, 65 N.Y.S. 
2d 113, 271 App.Div. 767, affirmed 
In re New York City Water Sup¬ 
ply, 73 N.E.2d 567, 296 N.T. 989. 

50. Kan.—Schneider v. Schneider, 78 
P.2d 16, 147 Kan. 621. 

Or.—^White v. East Side Mill Co., 161 
P. 969, 164 P. 736, 84 Or. 224. 

51. U.S.—Hammond Hotel & Im¬ 
provement Co. v. Chicago Title & 
Trust Co., C.CA.Ind.. 55 P.2d 168, 

52. N.Y.—^Merrick v. Merrick, 194 N. 
E. 55, 266 N.T. 120—Stock v. Mann, 
174 N.E. 76, 255 N.T. 100, motion 
denied 177 N.E. 133, 256 N.Y. 545— 
Mishkind-Feinberg Realty Co. v. 
Sidorsky, 98 N.Y.S. 496, 111 App. 
Div. 578, affirmed 82 N.E. 448, 189 
N.Y. 402—Oberlander v. Oberland- 
er, 39 N.T.S.2d 139. 179 Misc. 459 
—Spinks v. Spinks, 43 N.Y.S. 2d 
418. 

Time of judicial act as jurisdictional 
Where time within which judicial 
act must be done is jurisdictional, 
trial court cannot circumvent clear 
mandate of statute by filing an order 
nunc pro tunc, and in such circum¬ 
stance It is immaterial whether 
default Is that of the court or of 
the litigant—^Whitley t. Superior 
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fact did not then exist.®* The ofBce of a nunc pro 
tunc order is to speak what has been done, and 
not to create.®* A nunc pro tunc order necessarily 
relates back to the date as of which it should have 
been made and entered;®® the purpose and scope 
of such an order are not to retry the issues pre¬ 
sented originally, but to make the record speak now 
what was done then.®® When, by expiration of 
the term or lapse of time, the court has lost ju¬ 
risdiction, such order should show, and thus pre¬ 
serve in the record, the basis or ground of the 
jurisdiction for making the particular nunc pro tunc 
order.®^ 

Once a court has made a nunc pro tunc^ order, 
every intendment is in favor of its regpilarity and 
validity.®® 

Relief os cLuxilio^y to oyigifiol octiofi. Relief by 
motion for a nunc pro tunc order is not an inde¬ 
pendent proceeding, but is relief to be obtained in 
the original proceeding ;®3 application for a nunc 
pro tunc order is not a proceeding separate and 
distinct from the original action, but is merely 
auxiliary thereto.®^ 

The remedy for on erroneous nunc pro tunc or^ 
der is by appeal and not by motion to strike.®'* 

§ 58, -Settlement 

The duty of drawing an order into form Is primarily 
on the party obtaining it, but, if he neglects to act, any 
person interested in its entry may apply to have it set¬ 
tled and entered. After being drawn into form, the order 
should be presented to the court or judge for settlement 
and approval. 

The general rule is that benefits from the deci¬ 
sion of the court given on a motion become avail¬ 


able only when the order on such decision is drawn 
up and perfected.62 The modern practice is for the 
attorneys in the proceeding to prepare the order.®^ 
The duty of drawing an order into form, or pre¬ 
paring it in conformity with the judicial deter¬ 
mination, devolves primarily on the party obtaining 
it or his attorney;®^ but, if he neglects to act, any 
person interested in the entry of the order may 
apply to have it settled, or drawn, and entered,®'® 
or an order may be granted directing the settle¬ 
ment of an order on the original motion, with the 
proviso that, if notice of such settlement is not giv¬ 
en within a stipulated time, an order may be ob¬ 
tained declaring the original motion abated and 
the relief sought therein waived, the motion to be 
renewed only on leave of court for good cause 
shown.®® 

After the order is drawn into form it should be 
presented to the court®'^ or judge®® for settlement 
and approval. On settling an order a judge may 
lawfully modify or add to the decision announced 
by him.®^ 

When an order is read and signed as provided by 
statute, it is settled 'except for the control of it 
which the court has during the whole of the term 
at which it is made,'^® and, except for the power 
of the court, even after the term, under certain 
circumstances to make such changes in, or addi¬ 
tion to, the ministerial clement as will make the 
record speak the truth.*^^ 

Service of proposed order. Where an order is 
special in its provisions, the party entitkd to draw 
it up should submit a copy thereof to the adverse 
1 party in order that he may propose amendments 


Court in and for Los Angeles Coun¬ 
ty, 113 P.2d 449, 18 Cal.2a 75 

53. N.T.—Mohrmann v Kob, 51 N. 
E.2d 921, 291 N.T. 181, 149 A.L.R. 
1274—Merrick v. Merrick, 194 N.E. 
55. 266 N.T. 120—In re Wendel, 18 
N.T.S 2d 586, 173 Misc. 819—In re 
Mussi's Guardianship, 64 N.T.S.2d 
484. 

54. Ark.—Cox v. Gress, 11 S.'W*. 

416, 51 Ark. 224. 

Mich.—City of Grand Rapids v. Coit, 
114 N.W. 880, 151 Mich 109. 

Or—Cranston v. Stanfield, 261 P. 52, 
123 Or. 314. 

55. Ark.—Villines v. State, 151 S. 
W. 1023, 105 Ark. 471, 43 L.RA., 
N.S., 207. 

Cal.—Lori, Limited, v. Wolfe, App , 
192 P2d 112. 

N.T.—Merrick v. Merrick, 194 N.E. 
55, 266 N.T. 120. 

56. Ark.—^Wright v. Curry, 187 S. 
W.2d 880, 208 Ark. 816. 

“The .office, ^nd the only office, of 


an order nunc pro tunc, is to make 
the record when corrected speak the 
truth.'*—^Woodmansee v. Woodman- 
see, 278 P. 278, 280, 137 Okl. 112. 

57. Ill.—Sherman v. Green, 152 Ill. 
App. 166. 

58. Cal.—^Benway v. Ben way, 159 P. 
2d 682, 69 Cal.App.2d 574—Haynes 

V. Los Angeles Ry. Corporation, 
252 P. 1072. 80 Cal.App. 776. 

59. Ark.—Bridwell v. Davis, 176 S. 

W. 2d 992, 206 Ark. 445. 

60. Ark—Bridwell v. Davis, supra. 
Okl.—Petition of Breeding, 182 P. 

899, 75 Okl. 169. 

61. Ohio.—Tresemer v. Gugle, 42 N. 
E2d 712, 70 Ohio App. 409. 

62. N.T.—Whitney v. Belden, 4 
Paige 140. 

63. N.T.—Gersman v. Levy, 108 N 
T.S 1107, 58 Misc. 174, appeal dis¬ 
missed 110 N.T.S. 236, 126 App. 
Div. 83. 

42 C J. p 537 note 56 [a]. 

56 


64. N.J.—^Parmly v. Parmly, 1 A.2d 
646, 16 N.J Misc. 447, affirmed 5* 
A.2d 789, 125 N.J.Bci. 646. 

42 G.J. p 532 note 84. 

65. NY.—Carey v. Moore, 279 N.T.Sw 
168, 244 App.Div. 763. 

42 C.J. p 532 note 85. 

66. N.T.—Omes Continental v. Bald¬ 
win Locomotive Works, 50 N.T.S. 
2d 324, 182 Misc. 41 

67. N.Y.—Hunt v. Wallis, 6 Paige- 
371. 

42 C J. p 532 note 86. 

68. N.T.—Chestnut v. Greenberg,. 
162 N.T.S. 137. 

42 C.J. p 532 note 87. 

69. N.T.—Post V. Cobb, 13 N.T.St. 
555. 

70. Ky.—^Happy Coal Co. v. Bra- 
shear. 92 S.W.Sd 23, 263 Ky. 257. 

Amendment, modification, and vaca¬ 
tion of order see infra § 62. 

71. Ky.—'Happy Coal Co. v. Bra- 
shear, supra. 
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thereto before it is submitted for settlement and 
entry. 

§ 59. - Entry and Filing 

a. In general 

b. Time 

c. Place 

d. By whom and how made 
a. In General 

As a general rule, orders should be entered or made 
part of the court records, in accordance with local prac¬ 
tice requirements, and it has been held that orders not 
entered are of no effect, until entry; but other authorities 
are to the effect that entry of an order is not essential to 
its validity or effectiveness. 

As a general rule, an order granted on a mo¬ 
tion should, in order to become complete and ef¬ 
fective, be entered, filed, or made a part of the 
minutes or record of the court, as the case may be, 
under the requirements of the local practice 
and this rule is obligatory in the case of chamber 
orders made on notice,and all orders from which 
it is desired to take an appeal.*^5 While it has 
been held that orders not entered are inoperative 
and of no effect, until entry,^6 other decisions hold 
that o-rders of a court, including a court of record, 
are not necessarily void or ineffective for failure to 
enter them,77 the act of entry by the clerk being 
ministerial that for most purposes entry is not 


necessary to the validity of an order that entry 
of an order at length in the court’s minutes is not 
essential to its effectiveness and that the defect 
may be waived*^ or cured by amendments^ or nunc 
pro tunc entry, as considered infra subdivision b 
(2) of this section; and some of the decisions have 
gone to the extent of holding a statutory require¬ 
ment of entry to be merely directory and not man¬ 
datory. * 3 

In the absence of a provision requiring orders 
of a court to be entered at length on its minutes, 
filing of an order with the clerk has been held suf¬ 
ficient. 

Reentry after amendment may not be necessary. 

Mistaken entry. The ministerial act performed 
by a clerk in purporting to enter an order never 
made by the court can have no judicial force or 

effect. S 6 

b. Time 

(1) In general 

(2) Nunc pro tunc 

(1) In General 

An order must be entered within the time prescribed 
by statute or rule of court, unless the court suspends the 
application of the rule. Under most authorities, an order 
may be filed or entered either in term time or vacation. 


72. N.T.—Train v. Davidson, 42 N. 
T.S. 1133, 11 App.Div. 627. 

42 C.J. p 533 note 89. 

73. Fla—Toung v. Victory, 150 So. 
624, 112 Fla. 66. 

N.J.—Lyczak v. Margulies, 151 A. 
64, 8 N.J.Misc. 549, affirmed 162 A. 
590, 190 N.J.Law 352. 

42 C J. p 533 note 91. 

“When a judge, in either open 
court or at chambers, grants an ar- 
der, it should be forthwith filed with 
the clerk of court and become a 
public record, that those who are 
interested therein may not only know 
that it is a valid order and subject 
to enforcement, but that they may be 
acquainted with the terms thereof.” 
—^Waring v. Johnson, 159 S.E. 829, 
830, 161 S.C. 522. 

Retroactive effect of recording 

Where order authorizing receiver 
to sell assets of trust estate was not 
filed in office of clerk, recording of 
order would not have retroactive 
effect after sale.—Young v. Victory, 
150 So. 624, 112 Fla. 66. 

74. Nev.—Schultz v. Winter, ? Nev. 
130. 

42 C.J. p 533 note 92. 

75. N.T.—Stafford v. Ambs, 8 Abb. 
N.Cas. 237. 

42 C.J. p 533 note 93. 


76. Mo.—Medlin v. Platte County, 
8 Mo. 230, 40 Am.D. 135. 

42 C.J. p 533 note 98. 
trnfiled order as not court record 
It cannot be said that written or¬ 
der signed by chancellor on applica¬ 
tion of party becomes in any sense 
court record if person obtaining or¬ 
der and for whose benefit it was 
made does not deliver it to clerk to 
be filed, but on the contrary either 
negligently or by design destroys it. 
—Toung V. Victory, 150 So. 624, 112 
Flau 66. 

77. Ark.—^American Inv. Co. v. Hill, 
292 S.W. 675, 173 Ark. 468. 

Cal.—^Willis V. Superior Court in and 
for Mendocino County, 7 P.2d 303, 
214 Cal. 603—^Fresno Estate Co. v. 
Fiske, 157 P. 1127, 172 Cal. 583— 
Barbee v. Toung, 249 P. 15, 79 Cal. 
App. 119. 

42 C.J. p 633 notes 90 [a], [b], 99. 

Ordinary interlocutory procedural 
orders are provable without entry on 
the minutes.—^Mt. Vernon-Woodberry 
Mills V. Union Springs Guano Co., 
155 So. 716. 229 Ala. 91. 

Orders on motions made in open 
court need not be filed, unless court 
rules so require.—^Anderson v. Thom¬ 
as, 117 So. 573, 166 La. 512. 

78. Cal.—^Willis v. Superior Court 
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in and for Mendocino County, 7 
P.2d 303, 214 Cal. 603. 

79. U.S.—^Dalton v. Bowers, C.C.A. 
N.T., 53 P.2d 373. 

80. Cal.—Rose v. Superior Court in 
and for Los Angeles County, 35 
P.2d 605, 140 Cal.App. 418—Ex par¬ 
te McKean, 256 P. 226, 82 Cal.App. 
580. 

81. Minn.— Mtna. Ins. Co. v. Swift, 
12 Minn. 437. 

42 C J. p 534 note 1. 

82. Minn.— ^tna. Ins, Co. v. Swift, 
supra. 

Amendment generally see infra § 62. 

83. Okl.—Keenan v. Chastain, 164 P 
1145, 64 Okl. 16. 

42 C.J. p 534 note 4. 

84. Cal.—Von Schmidt v. Widber, 
34 P. 109, 99 Cal. 511. 

85. N.T.—In re Beckwith, 87 N.T. 
503. 

42 C.J. p 534 note 5. 

86. Cal.—Serpa v. Davidson, 125 P. 
2d 603, 51 Cal.App.2d 619. 

Reason for rule 

To hold otherwise would be to en¬ 
dow the clerk with judicial functions 
and to enable him to bind the court 
by his purely ministerial errors.— 
Serpa v. Davi'dson, supra. 
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Ordinarily an order not entered within the time 
prescribed by statute or rule of court for its entry 
after the decision is invalid and ineffectual,^7 
unless the court sees fit in its discretion to sus¬ 
pend the application of the rulers and permits an 
entry nunc pro tunc.^® Where there is no specific 
rule of court on the subject, counsel should file or¬ 
ders transmitted to them forthwith, or at least 
without undue delay.®® 

Under most authorities, an order may be filed 
or entered either in term time or during vacation,®^ 
although not after expiration of the judge's term 
of office 'btit it has also been held that an or¬ 
der shown by the journal, signed by the judge, to 
have been entered in vacation cannot be considered 
as an order of the court or made effective as 
such.®® The authority of a trial judge to enter an 
order in a given case expires with the adjourn¬ 
ment of the term at which final judgment is en¬ 
tered in the case,® 4 except when such authority is 
extended by statute.®^ 

Date of order book entry; antedating. Where a 
court in an order book entry of a certain date di¬ 
rects the clerk to make an order book entry on that 
date, the clerk's entry must be treated as if made 
on that date, although dated a day later.®® The 
recital, in an order, of the fact that it was entered 


on a certain date conclusively refutes the conten¬ 
tion that it was entered on a later date and ante¬ 
dated, even tliough it was marked ‘'filed" by the. 
register on a later date.®7 

(2) Nunc pro Tunc 

(a) In general 

(b) Necessity of previous order or ac¬ 
tion 

(c) Foundation for nunc pro tunc entry 

(d) Limitation; laches; entry after 
term 

(e) Effect of entry 
(a) In General 

An order may generally be entered nunc pro tunc to 
correct the entry of an order, previously made, not speak¬ 
ing the truth as to what was actually done, or to make a 
record of what was previously done by the court and not 
then entered. 

As a general rule, either on the application or 
motion of a party duly entitled,®® or by the court 
ex mero motu®® an order may be entered nunc 
pro tunc to correct the entry of an order previ¬ 
ously made and not speaking the truth as to what 
was actually done, or to make a record of what 
was previously done by the court and not then en¬ 
tered,i especially where the result will be to effect 


87. N.J*—Jersey City v. Davis, 76 
A. 9BS, 80 N.J.Law 609. 

42 C.J. p 534 note 14. 

88. N.J.—Singer v. Juechter, Sup., 
127 A. 795. 

42 C.J. p 534 notes 15-16. 

89. N.J.—Singer v. Juechter, supra. 

90. S C.—Jordan v. State Highway 
Department, 3 S.B 2d 201, 190 S.C. 
397. 

91. Tex—Ex parte Walton. 74 S.W. 
314, 45 Tex.Cr. 74. 

42 C.J. p 534 note 18. 

92. Nev.—Schultz v. Winter, 7 Nev. 
130. 

42 C.J. p 534 note 19. 

93. Okl.—Appeal of Barnett. 252 P. 
410\ 122 Okl. 160—Appeal of Bar¬ 
nett 252 P. 418, 122 Okl. 169. 

94. Va.—Virginia Home for Incur¬ 
ables v. Coleman, 178 S.E. 908, 164 
Va. 230. 

95. Va.—^Virginia Home for Incur¬ 
ables V. Coleman, supra. 

90. Ky.—^Happy Goal Co. v. Bra- 
shear, 92 S.W.2d 23, 263 Ky. 257. 

97. Ala.—Sibley v. Hutchison, 118 
So. 638, 218 Ala. 440. 

98. N.J.—Thompson v. Pippltt, 18 N. 
J.Law 176. 

42 C.J. p 534 notes 20, 22. 

99. ^ Ky.—Corpus Juris cited In Hap- | 


py Coal Co. v. Brashear, 92 S.W.2d 
23, 30, 263 Ky. 257. 

Tex.—Parnell v. Barron, Civ.App., 
261 S.W. 529. 

1. U.S.—Inland Irving Nat. Bank of 
Chicago V, American Flange & 
Mfg. Co„ C.CA.Ill., 76 F.2d 533— 
Hiawassee Lumber Co. v. U. S., C. 
GA.N.C., 64 F.2d 417—^Hammond 
Hotel & Improvement Co. v. Chica¬ 
go Title Sc Trust Co., C.C.A.Ind., 
55 P.2d 168. 

Ariz —Stephens v. White, 61 P.2d 921, 
46 Ariz. 426. 

Ark.—Dickey v. Clark, 90 S.W.2d 236, 
192 Ark. 67—Partridge v Boon, 32 
S.W.2d 321, 182 Ark. 641—Ameri¬ 
can Inv. Co. V. Hill, 292 S.W. 675, 
173 Ark. 468. 

Fla.—Taylor v. Chapman, 173 So. 143 
127 Fla. 401. 

Ill.—Briggs V. Briggs, 20 NE.2d 908, 
299 IlLApp. 577—Wiggins v. Union 
Trust Co. of East St. Louis, 266 Ill. 
App. 5'60. 

Ind.—Indianapolis Life Ins. Co. v. 
Lundquist 63 N.E.2d 338, 222 Ind. 
359—^Neuenschwander v. State, 161 
N.E. 369, 200 Ind. 64. 

Kan.—^Victory Life Ins. Co. v. Free¬ 
man, 65 P.2d 559, 146 Kan. 296. 

Ky .-Corpus Juris cited in Happy 
Coal Co. V. Brashear, 92 S.W.2d 23. 
28, 263 Ky. 257—Hazelip v. Dovel. 
85 S.W.2d 685, 260 Ky. 313—Fra¬ 
zier V. Louisville & N. R. Co., 21 S. 
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' W.2d 140, 231 Ky. 107—Vansant v. 
Watson, 19 S.W.2d 994, 230 Ky. 316 
—Jett V. Farmers’ Bank, 76 S.W. 
385, 25 KyL. 817. 

N.T.—Mohrmann v. Kob, 61 N.E.2d 
921, 291 NY. 181, 149 A.L R. 1274— 
Merrick v. Merrick, 194 N.E. 65, 266 
N.T. 120—^Karpuk v. Karpuk, 31 
N.Y.S.2d 769, 177 Mlsc. 729. 
Ohio.—^National Life Ins. Co. v. 
Kohn, 11 NB.2d 1020, 133 Ohio St. 
Ill—Tresemer v. Gugle, 42 N.E.2d 
712, 70 Ohio App. 409. 

Okl.—Feagin v. Fife, 176 P.2d 81, 
198 Okl. 57—Tiger v. Coker, 68 P. 
2d 509, 180 Okl. 176—Corpus Juris 
quoted in Ex parte Wray, 66 A 2d 
965. 967, '61 Okl.Cr. 162. 

Pa.—In re Shibe’s Estate, 50 Pa.Dlst. 
& Co. 246. 

Tenn.—Gillespie v. Martin, 109 S.W. 
2d 93, 172 Tenn. 28—State ex rel. 
Wilson V. Meek, 146 S.W.2d 963, 24 
Tenn. App. 492—^Hatcher v. State 
ex rel. McGill, 142 S.W.2d 326, 24 
Tenn.App. 213. 

W.Va.—Chaney v. State Compensa¬ 
tion Com'r, 33 S.E.2d 284, 127 W.Va. 
621—Bloyd V. Scroggins, 16 S.E. 2d 
600, 123 W.Va. 241—Ex parte Coon. 
94 S.E. 957, 81 W.Va. 632. 

42 C.J. p 634 note 22. 

Entry nunc pro tunc in court rec¬ 
ords generally see Courts i 227. 

‘Tt is not the making of a new 
order or direction, but the new entry 
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or perfect an entry which should have been made 
as a matter of course and as a legal duty to pre¬ 
vent injustice.2 Entries nunc pro tunc should nev¬ 
er be made except by order of court.3 

Application and notice; adverse effect. It has 
been held that orders or entries nunc pro tunc 
should never be made except on proper applica¬ 
tion^ and notice,^ and that reasonable notice to a 
party who may be adversely affected by such an or¬ 
der must be given;® but it has also been held that 
such an order may not be entered if the rights 
of any party will thereby be affected adversely,"^ 
or if intervening rights,® particularly vested rights 
of innocent persons,® will be prejudiced or injuri¬ 
ously affected. 

It has been held that, when a judge enters a 
nunc pro tunc order on his own recollection, or on 
a memorandum in the records showing a clerical 


error beyond question, he may correct it without 
previous notice to the parties affected,^® while, if 
he must rely on extraneous evidence to determine 
whether a clerical error has been made in the 
court's journal, the parties affected thereby should 
be duly notified,and no action should be taken 
until both sides have had an opportunity to present 
their facts and arguments, and to take exceptions 
to any action of the court which they deem objec¬ 
tionable.^^ 

Matters to he shown. The entry of a nunc pro 
tunc order must affirmatively show just what it is 
intended to correct,and whether' it is a correc¬ 
tion to make the journal speak the truth by in¬ 
serting into it what actually took place but was 
mistakenly entered otherwise, or was intended to 
be in the nature of a modification or correction of 
an erroneous judgment and the record should 


t)f an old order or direction. It is 
merely placing the parties to the 
record in the condition the court in¬ 
tended they should be.”—Hazelip v. 
Dovel, 85 S.W.2d 685, 686, 260 Ky. 
313—Ralls V. Sharp’s Adm'r, 131 S. 
W. 998, 1001, 140 Ky. 744. 

The ol&oe and fiuLctlon of a nunc 
pro tunc order are to put on the rec¬ 
ord, and to render effective, some 
finding or adjudication of the court 
actually or inferentially made, but 
by oversight or evident mistake not 
made of record.—Chariton & Lucas 
County Nat. Bank v. Taylor, 240 N. 
W. 740, 213 Iowa 1206—42 C.J. p 534 
note 22 [b]. 

Correcting mistakes of omission or 
commission 

This power is freauently exer¬ 
cised for the correction of mistakes, 
either of omission or of commission, 
—Andrew v. Winegarden, 219 N.W. 
326, 205 Iowa 1180. 

Inherent power of courts 

(1) Courts have inherent power to 
enter orders nunc pro tunc. 

Iowa.—Andrew v. Winegarden, supra. 
Kan.—Elliott v. Elliott, 114 P.2d 823, 
154 Kan. 145—Victory Life Ins. Co. 
V. Freeman, 65 P.2d 559, 145 Kan. 
296. 

Ky.—^Happy Coal Co. v. Brashear, 92 
S.W.2d 23, 263 Ky. 257. 

Ohio.—^Heacock v. Byers, 169 N.E. 
295, 120 Ohio St. 621—^Helle v. Pub¬ 
lic Utilities Commission of Ohio 
1'61 N.E. 282, 118 Ohio St. 434. 
Okl.—Tiger v. Coker, 68 P.2d 509, 180 
Okl. 175. 

W.Va.—Chaney v. State Compensa¬ 
tion Com’r, 33 S.E 2d 284, 127 W. 
Va. 521. 

(2) Every court of record has such 
inherent power. 

Ky.—^Vansant v. Watson, 19 S.W.2d 
994, 230 Ky. 316. 


Okl.—Woodmansee v. Woodmansee, 
278 P 278, 137 Okl. 112—Courtney 
V. Barnett, 166 P. 207, 65 Okl. 189. 

(3) This is an inherent common- 
law power. 

Ohio.—^National Life Ins. Co. v. 
Kohn, 11 N.E.2d 1020, 133 Ohio St. 
111 . 

W.Va.—Chaney v. State Compensa¬ 
tion Com’r, supra. 

2. U.S.—Atchison, T. & S. F. Ry. 
Co. V. A. B. C. Fireproof Ware¬ 
house Co., C.C.A.MO., 82 P.2d 505, 
certiorari denied A. B. C. Fireproof 
Warehouse Co. v. Atchison, T. & S. 
F. Ry. Co., 57 S.Ct. 17, 299 U.S. 
555, 81 L.Ed. 409. 

Mich.—City of Grand Rapids v. Coit, 
114 NW. 880, 151 Mich. 109. 

Or.—Cranston v. Stanfield, 261 P. 

52, 123 Or. 314. 

42 C.J. p 535 note 23. 

3. D.C.—Corbett v. Urciolo, Mun. 
App,. 54 A.2d 577. 

4. Okl.—^Woodmansee v. Woodman¬ 
see, 278 P. 278. 137 Okl. 112. 

42 C.J. p 534 note 22 [f]. 

Order without motion therefor held 
invalid. 

Iowa.—Taylor v. Grimes Canning 
Corporation, 257 N.W. 353, 218 Iowa 
1281. 

Ohio.—^Lentz v. Lentz, 19 Ohio App. 
329. 

5. D.C.—Corbett v. Urciolo, Mun. 
App., 54 A.2d 577. 

Ohio.—Lentz v. Lentz, 19 Ohio App. 
329. 

Okl.—Woodmansee v. Woodmansee, 
278 P. 278, 137 Okl. 112—Courtney 
V. Barnett. 166 P. 207, 65 Okl. 189. 
Notice required under statute 
Iowa.—Taylor v. Grimes Canning 
Corporation, 257 N.W. 353, 218 

Iowa 1281. 


Want of formal notice held not prej. 
udicial 

Ky.—Bowling v. Evans, 98 S.W.2d 
916, 266 Ky. 242. 

6. W.Va.—Chaney v. State Compen¬ 
sation Com'r, 33 S.E.2d 284, 127 
W.Va. 521. 

?• W.Va.—^Baker v. Gaskins, 24 S.E. 

2d 277, 125 W.Va. 326. 
Administrative order; suhstuntial 
prejudice 

In order to secure reversal for 
nunc pro tunc entry of administrative 
order substantial prejudice must be 
shown.—^Happy Coal Co. v. Brashear, 
92 SW.2d 23, 263 Ky. 257. 

8. Ohio.—Helle v. Public Utilities 
Commission of Ohio, 161 N.E. 282, 
118 Ohio St. 434. 

Okl.—Tiger v. Coker, 68 P.2d 509, 
180 Okl. 175. 

9- Ky.—^Hazelip v. Dovel, 85 S.W.2d 
685, 260 Ky. 313. 

42 C.J. p 535 note 24. 

10. Ohio—Ruby v. Wolf, 177 N.E. 
240, 39 Ohio App. 144. 

11. Ohio.—^Ruby v. Wolf, supra. 

12. Ohio—Ruby v. Wolf, supra. 

13. Ohio.—^Ruby v. Wolf, supra. 
Express indication of clerical omis¬ 
sion 

Where record showed that omis¬ 
sion to couple cross-complaints with 
answers in sustaining demurrers 
thereto was merely clerical mispri¬ 
sion, entry of correcting order nunc 
pro tunc as of date clerical mispri¬ 
sion was made was authorized, not¬ 
withstanding order did not itself ex¬ 
pressly indicate there was clerical 
omission from previous order.—Bank 
of America Nat. Trust & Savings 
Ass’n V. Radford, 60 P.2d 119, 7 Cal. 
2d 205. 

14. Ohio.—^Ruby v. Wolf, 177 N.E. 
240, 39 Ohio App. 144. 
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disclose the ground on which the court acted in en¬ 
tering the order, that is, whether on its own 
recollection or memorandum contained in the court 
records, or on extraneous oral evidence.^® 

(b) Necessity of Previous Order or Actio-n 

The entry of an order nunc pro tunc may not serve 
to supply the court's nonaction, or to supply an order 
which it failed to make. 

Where the court has wholly omitted to make an 
order, which it might or ought to have made, it 
may not be made and entered nunc pro tunc after 
the time illimited for making the order has ex¬ 
pired. The entry of an order nunc pro tunc may 
not serve to supply the court’s nonaction, or sup¬ 
ply an order which it failed \to rnake,^® even if it 
should have made, or intended to make, such or¬ 
der it is fundamental that such an order con¬ 
templates a ‘disposition of the question made at a 
previous time or term.20 Likewise such entry 
may not serve to validate a void order, as dis¬ 


cussed infra subdivision b (2) (e) of this section,, 
or to correct errors or a decision, however errone- 
OUS.21 However, an order entered nunc pro tunc 
will not be disturbed if it does not affirmatively 
appear that the previous verbal order was not 

made.22 

Order reserving motion for further considers 
Hon and providing that it may, after consideration,, 
be entered as of a prior term, may be nunc pro* 

tunc. 2 3 

(c) Foundation for Nunc pro Tunc Entry 

Satisfactory evidence of a previous order is necessary 
‘for the entry of an order nunc pro tunc. 

Clear and satisfactory evidence of a previous or¬ 
der,2 4 and of an error in the original entry,25- 
is necessary for the entry of an order nunc pro- 
tunc. While there is authority to the effect that 
an order may be entered nunc pro tunc on parol 
evidence if it is clear and sufficient,2'6 under other 


15- Ohio.—Ruby v. Wolf, supra- 
10. Ohio.—^Ruby v. Wolf, supra. 

17- W.Va.—Payne v. Riggs, 92 S.E. 

133, SO W.Va. 57. 

42 C.J, p 535 note 28 

18. Ariz.—Stephens v White, 51 P. 

2d 921, 46 Ariz. 426. 

Ark.—Standley v. Whiteley, 140 S. 
W.2d 699, 200 Ark. 1190—Dickey v. 
Clark, 90 S.W.2d 236, 192 Ark. 67. 
Cal.—^People v. Wilson, 69 P.2d 187, 
15 Cal.App.2d 172. 

Ga.—^Dunn v. Southern Bell Tele¬ 
phone & Telegraph Co., 175 S.E. 
261, 49 Ga.App. 264. 

Ill.—Briggs V. Briggs, 20 N'.E.2d 908, 
299 Ill.App. 577—^Wiggins v. Union 
Trust Co. of East St. Louis, 266 
Ill.App. 560- 

Ky.—^Corpus Juris cited In Happy 
Coal Co. V. Brashear, 92 S.W.2d 23, 
34, 263 Ky. 257 

Mo.—Burton v. Burton, 232 S.W. 476, 
288 Mo. 531. 

Ohio —Helle v. Public Utilities Com¬ 
mission of Ohio, 161 N.E 282, 118 
Ohio St. 434—^Ruby v. Wolf, 177 N. 
E. 240, 39 Ohio App 144. 

Tenn.—State ex rel. Wilson v. Meek, 
146 S.W.2d 961, 24 Tenn.App. 492 
—Lowder v. Anderson, 4 Tenn. 
Civ.App. 620. 

W Va.—Chaney v. State Compensa¬ 
tion Com'r, 33 S.E 2d 284, 127 W 
Va. 521—Bloyd v. Scroggins, 15 S. 
E.2d 600, 123 W.Va. 241. 

42 CJ. p 535 note 28, p 536 note 29 
Entering later order as of previous 
date 

Order, if actually made, could have 
been subsequently entered as of time 
when made, but could not be made 
later and entered as of previous date. I 
—Haray v. Haray, 265 N.W. 466 274 
Mich. 668- I 


IVCaking record for review 

It has never been recognized as a 
proper use of the order to make a 
new record or to give a litigant 
“something to stand upon" in a court 
of review.—Inland Irving Nat. Bank 
of Chicago v. American Flange & 
Mfg. Co., OCA.U1., 75 F.2d 633. 

19. Ariz.—Stephens v. White, 61 P. 
2d 921, 46 Ariz. 426. 

Mo—Burton v. Burton, 232 S.W. 476, 
288 Mo. 531. 

W.Va.—^Bloyd v. Scroggins, 16 S E.2d 
600. 123 W.Va. 241. 

42 C.J. p 536 note 29. 

The purpose of nunc pro tunc or¬ 
ders “is . . . not to make . . . 

[the action taken by the court] re¬ 
cite what it did not recite but ought 
to have recited."—Partridge v. Boon, 
32 S.W.2d 321, 323, 182 Ark, 641. 

20. Tenn.—State v. Bond, 8 S.W 2d 
367, 157 Tenn. 326. 

21. Ark.—Standley v. Whiteley, 140 
S.W.2d 699, 200 Ark. 1190—Part¬ 
ridge V. Boon, 32 S.W.2d 321, 182 
Ark. 641. 

Ga —^Dunn v. Southern Bell Tele¬ 
phone & Telegraph Co., 175 S.E 
261, 49 Ga.App. 264. 

Ky.—Bowling V. Evans, 98 S.W.2d 
916, 266 Ky. 242—^Happy Coal Co 
V. Brashear, 92 S.W.2d 23, 263 Ky. 
267. 

42 C.J. p 536 note 31, 

22. Ill.—^Devine v. Gilmore, 192 Ill 
App. 625 

Ky.—Corpus Juris quoted In Happy 
Coal Co V. Brashear, 92 S.W.2d 
23, 29, 263 Ky. 257, 

23. Ga.—^Watson v. Jones, 1 Ga. 300. 

24. Alaska.—In re Holt's Estate, 7 
Alaska 630. 

Cal.—Corpus Juris quoted in People 
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V. Wilson, 59 P.2d 187, 188, 16 Cat 
App.2d 172. 

Ohio.—Helle v. Public Utilities Com¬ 
mission of Ohio, 161 N.E 282, 118 
Ohio St. 434—Ruby v. Wolf, 177 N. 
E. 240, 39 Ohio App. 144. 

W.Va—Vanco v. Ravenswood, etc.^ 
B. Co., 44 S.E. 461, 53 W.Va. 338. 
What original order was made 
On hearing of motion for nunc pro 
tunc entry of an order, the ques¬ 
tion is what original order was in 
fact made by the trial judge, and on 
such question minutes on judge's 
docket and testimony of the judge 
are ordinarily controlling.—Elliott v. 
Elliott, 114 P.2d 823, 154 Kan. 145. 

25. Ark.—^Wright v. Curry, 187 S.W. 

2d 880, 208 Ark. 816. 

Burden of proof is on movant 
Ark.—^Wnght v. Curry, supra. 

20 . Ark—Mitchell v. Federal Land 
Bank of St. Louis, 174 S.W.2d 671, 
20'6 Ark. 253—Standley v. White- 
ley, 140 S.W.2d 699, 200 Ark. IIDO- 
—Dickey v. Clark, 90 S.W.2d 236, 
192 Ark. 67—Turnbow v. Baird, 220 
S.W. 826, 143 Ark. 643—Midyott 
V. Kerby, 195 S.W. 674, 129 Ark. 
301. 

Ohio —Helle v. Public Utilities Com¬ 
mission of Ohio, 161 N.E, 282, 118- 
Ohio St. 434—Ruby v. Wolf, 177 N. 
B. 240, 39 Ohio App. 144. 

Okl.—^Woodmansee v. Woodmansee, 
278 P. 278, 137 Okl. 112. 

42 C.J. p 536 note 35. 

A preponderance of the testimony' 
is not sufficient.—Stewart v. Wheeler, 
163 S.W.2d 316, 204 Ark. 636. 

Uncontradlcted testimony of prevl. 
ous order held sufficient to authorize 
entry of order nunc pro tunc. —Stand- 
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authorities an order should be entered nunc pro 
tunc on written evidence only, ^ 7 on some entry, 
memorandum, minute, paper, note, or other data 
of record, or quasi record, or in the authentic 
files of the cause, as evidencing the court’s prior 
action .28 been held that recollection, such 

as that of the judge, is sufficient as a basis for 
the entry of the order,29 but it has also been held 
that such evidence is insufficient.^o However, 
where the judge and all of the parties agree as 
to the announcement of the decision and order of 
the court and its terms, the entry may be made 
nunc pro tunc.^i 

Where an issue of fact as to the passage of an 
order is involved in a motion to enter it nunc pro 
tunc, the court should decide such issue without the 
intervention of a jury;*2 and, where the evidence 
was conflicting as to the original passage of the or¬ 
der, the appellate court will not control the discre¬ 
tion of the lower court in refusing to allow its 


entry nunc pro tunc.33 

(d) Limitation; Laches; Entry after Term 

Application for nunc pro tunc entry of an order is not 
barred by the statute of limitations; and, where no in¬ 
tervening rights are affected, a court's jurisdiction to or¬ 
der nunc pro tunc entry of its order omitted from record 
is not lost by lapse of time. 

An application for the nunc pro tunc entry of an 
order is not barred by the statute of limitations.^^ 
Jurisdiction of a court of record to order nunc pro 
tunc entry,®5 as in the case of its orders omitted 
from the record by the clerk of court,®® is not lost 
by lapse of time, where no intervening rights are 
affected,and the court may enter such an order 
nunc pro tunc on satisfactory evidence,®® although 
lapse of time may call for closer scrutiny and 
stronger testimony showing that the order was in 
fact made.®® An order will not be entered nunc 
pro tunc, -even in an otherwise proper case, if the 
delay in entering it was due to some fault or omis- 


ley V. Whiteley, 140 S.W.2d 699, 200 
Ark. 1190. 

Validity of order on collateral attack 
The rule that, while the power to 
render nunc pro tunc orders may be 
exercised on parol testimony alone, 
the evidence should be clear, deci¬ 
sive, and •uneaulvocal refers to the 
rule of evidence governing: the courts 
in determining whether the order in 
question was actually made, and not 
the rule to govern the validity of 
such an order on collateral attack.— 
StumpfC V. Louann Provision Co., 292 
S.W. 106, 173 Ark. 192. 

27. Cal.— Corpus Juris quoted In 
People v. Wilson, 59 P.2d 187, 188, 
15 Cal App 2d 172. 

Ky.—^Paducah Ice Mfg. Co. v. City 
of Paducah, 157 S.W.2d 490, 289 
Ky. 31. 

W.Va.—Chaney v. State Compensa¬ 
tion Com'r, 33 S.E.2d 284, 127 W. 
Va. 521—State v. Haller, 163 S.E. 
635, 112 W.Va. 4—Stannard Supply 
Co. V. Delmar Coal Co., 158 S.E. 
907, 110 W.Va. 560—Cameron v. 
Cameron, 143 S.E, 349, 105 W.Va. 
621. 

42 C J. p 536 note 36. 

28. U.S.—^Inland Irving Nat. Bank 
of Chicago v. American Flange & 
Mfg. Co., C.C.A.I11, 75 P.2d 533. 

Cal.— Corpus Juris quoted in People 
V. Wilson, 59 P.2d 187, 188, 15 Cal. 
App.2d 172. 

Ill.—^Wiggins V. Union Trust Co. of 
East St. Louis, 2'66 IlLApp. 560. 
Ind.—Neuenschwander v. State, 161 
N.E. 369. 200 Ind. 64. 

Ky.—Brannon v. Scott, 156 S.W.2d 
164, 288 Ky. 334—McBee’s Adm*x 
v. Louisville & N. R. Co., 136 S.W. 
2d 10, 281 Ky. 322—^Happy Coal 


Co. V. Brashear, 92 S.W.2d 23, 263 
Ky. 257. 

Mo.—Doerschuk v. Locke, 51 S.W. 2d 
62, 330 Mo. 819—State ex rel. Holt- 
kamp V. Hartmann, 51 S.W.2d 22, 
330 Mo. 386—Clancy v. Herman C. 
G. Luyties Realty Co., 10 S.W.2d 
914, 321 Mo. 282. 

Tenn.—Gillespie v. Martin, 109 S.W. 

2d 93, 172 Tenn. 28. 

W.Va.—Chaney v. State Compensa¬ 
tion Com’r, 33 S.E.2d 284, 127 W. 
Va. 521—^Bloyd v. Scroggins, 15 S. 
E.2d 600, 123 W.Va. 241—Mononga- 
hela Ry. Co. v. Wilson, 10 S E 2d 
795, 122 W.Va. 467—State v. Hal¬ 
ler, 163 S.E. 635, 112 W.Va. 4— 
Stannard Supply Co. v. Delmar 
Coal Co., 158 S.E. 907, 110 WVa. 
560—Cameron v. Cameron, 143 S.E 
349, 105 W.Va. 621. 

42 C.J. p 537 note 37. 

Common-law rule 

Ind.—Indianapolis Life Ins. Co. v. 
Lundquist, 53 N.E 2d 338, 222 Ind. 
359. 

Evidence in motion book, order book, 
or judge's record 

Ky.—Paducah Ice Mfg. Co. v. City of 
Paducah, 157 S.W 2d 490, 289 Ky. 
31. 

‘'Memorandum opinion” of Judge 
filed wirh papers was held to afford 
sufllcient evidence of court’s action 
to authorize entry of nunc pro tunc 
order.—Hazelip v. Dovel, 85 S.W.2d 
685, 260 Ky. 313. 

Mere announcement of judge’s opin¬ 
ion 

The mere announcement by the 
presiding judge of his opinion to 
take action without an order or di¬ 
rection to the clerk to enter judg¬ 
ment accordingly is not sufficient to 
warrant the entry of a nunc pro tunc 
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order.—Bloyd v. Scroggins, 15 S.E. 
2d 600, 123 W.Ya.. 241. 

Entry after term and appeal 
Ky.—Miracle v. Marshall, 111 S.W.2d 
399, 271 Ky. 18. 

29. Ark.—Standley v. Whiteley, 140 
SW.2d 699, 200 Ark. 1190—Evers 

V. State, 20 S.W.2d 622, 179 Ark. 
112.3—Lowe V. Hart, 125 S.W. 1030, 
93 Ark. 548. 

Ohio.—^Helle v. Public Utilities Com¬ 
mission of Ohio, 161 N.E. 282, 118 
Ohio St 434—Ruby v. Wolf, 177 N. 
E. 240, 39 Ohio App 144. 

42 C.J. p 536 note 35 [a]. 

30. Mo —^Doerschuk v. Locke, 51 S. 

W. 2d 62, 330 Mo. 819. 

W.Va.—State v. Haller, 163 S.E. 635, 
112 W.Va. 4. 

42 C.J. p 536 note 36 [b], [cj. 

31- Ind.—Indianapolis Life Ins, Co. 

V. Lundquist, 53 N.E.2d 338, 222 
Ind. 359. 

32. Ga—Lewis v. Armstrong, 64 
Ga. 645. 

33. Ga.—^Lewis v. Armstrong, su¬ 
pra. 

34- Neb.—Calloway v. Doty, 188 N. 

W. 104, 108 Neb. 319. 

42 C.J. p 537 note 40. 

35- Ohio.—^Ruby v. Wolf, 177 N.E. 
240, 39 Ohio App. 144. 

36. Kan.—Graden v. Mais, 112 P. 
107, 83 Kan. 481. 

37. Okl.—^Woodmansee v. Woodman- 
see, 278 P. 278. 137 Okl. 112— 
Courtney v. Barnett, 166 P. 207, 65 
Okl. 189. 

38. Kan,—Graden v. Mais, 112 P. 
107, 83 Kan. 481. 

39. Kan.—Graden v. Mais, supra.' 
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sion by the party entitled to enter the order.^® 

Entry after term. A nunc pro tunc order may 
be entered after the term at which the order or 
entry to be affected was rendered,but in such 
case, it has been held, only on some paper required 
by law to be filed, and in fact filed in the case.**^ 

(e) Effect of Entry 

A nunc pro tunc entry of an order makes it effective 
as of the date when it should have been entered, but can¬ 
not give force to a prior order void for want of jurisdic¬ 
tion. An order entered nunc pro tunc is conclusive record 
evidence of the facts stated therein. 

A nunc pro tunc entry of an order relates back 
and operates to make the order effective as of the 
date when it should have been entered, but an 
order cannot be entered nunc pro tunc so as to give 
it effect as of a time anterior to that when it was 
actually made.'*^ A nunc pro tunc order cannot so 
operate as to give force to a prior order void for 
want of jurisdiction likewise, a court having no 
authority to make an original entry has no authori¬ 
ty thereafter to supplement such entry by a nunc 
pro tunc order.^6 

An order entered nunc pro tunc must be respect¬ 
ed and enforced as if it had been entered when 
made.'^'^ Such an order is record evidence of the 
facts stated therein,^8 and is conclusive and indis¬ 
putable,and is not open to collateral attack by a 


party to the proceeding because not made on suffi¬ 
cient evidence,'^® or because of erroneous findings 
of fact,51 or because not supported by the findings 
of fact.52 While a nunc pro tunc order is retro¬ 
active, the court may look to it as of the date of 
the entry to ascertain the particulars in which it 
varies from the former order and, if variant, de¬ 
termine from it the actual facts therein recited.53 

c. Place 

An order should ordinarily be filed or entered In the 
office of the clerk of the county designated as the place 
of trial. 

An order should ordinarily be filed or entered in 
the office of the clerk of the county designated as 
the place of trial,54 even though it has been prop¬ 
erly made in some other county.55 The order made 
by a justice, on a motion made out of term on no¬ 
tice, must be entered with the clerk of the county 
in which the papers are filed.56 

d. By Whom and How Made 

It is the clerk's duty to enter all orders made by the 
court, and his omission or delay will not be allowed to 
prejudice the rights of the parties. Orders should be 
entered in the form in which they were made. 

While it is the duty of the clerk to enter all 
orders made by the court,®however erroneous they 
may be,®^ in the manner necessary to comply with 
the local practice,® ^ it has been held that the par- 


40. Wash—State v. Langley, 43 P. 
875. 13 Wash, 636. 

42 C-J. P 537 note 45. 

41. Kan.—Schneider v. Schneider, 78 
P.2d 16, 147 Kan. 621. 

Tenn—Hatcher v. State ex rel. Mc¬ 
Gill, 142 S.W.2d 326, 24 Tenn.App, 
213. 

42. Mo.—B. D. Tyner Const. Co. v. 
Schoeilkopf, App., 3 S.W.2d 735— 
Jackson v. Brown, App., 211 S.W. 
893. 

43. Ga.—^Dunn v. Southern Bell Tel¬ 
ephone & Telegraph Co., 175 S.E. 
261, 49 GaApp. 264. 

Mich—Karny v. Haray, 265 N.W. 
466, 274 Mich. 568. 

N.Y.—Merrick v. Merrick, 194 N.E. 
55, 266 N.T. 120. 

Ohio—Tresemer v. Gugle, 42 N.E. 2d 
712, 70 Ohio App. 409. 

Tenn.—Jackson v. Jarratt, 62 S.W.2d 
137, 165 Teinn. 76. 

42 C J p 537 note 46. 

“The order merely causes the rec¬ 
ord to speak the truth as of the date 
the Judgment actually was ren¬ 
dered."—^In re Cannon’s Guardian¬ 
ship, 77 P.2d 64, 182 Okl. 171. 

44. N.J.—^Davis White Markets, Inc. 
V. Lefas, 126 A. 430, 96 N.J.Eq, 
605. 

45. Cal.—^Kraft v. Lampton, 67 P.2d 
171, 13 Cal.App.2d 696. 


Okl.—In re Cannoin's Guardianship, 
77 P.2d 64, 182 Okl. 171. 

42 C.J. p 537 note 47. 

46. Ohio,—State ex rel. Stephens v. 
Wiseman, App., 42 N.E.2d 240. 

47. Kan.—Graden v. Mals, 112 P. 
107, 83 Kan. 481. 

48. Va,—^Duncan v. Carson, 103 S.E. 
665, 105 S.E. 62, 127 Va. 306. 

W.Va.—Stampfle v. Bush, 77 S.E. 283, 
71 W.Va. 659. 

49. Okl.—Courtney v. Baimett, 166 
P. 207, 65 Okl. 189. 

Va.—Duncan v. Carson, 103 S.E. 665, 
105 S.E. 62, 127 Va. 306. 
Conclusiveness of orders generally 
see infra § 65. 

50. Okl.—Courtney v. Barnett, 165 
P. 207, 65 Okl. 189. 

Collateral attack on order generally 
see infra § 66. 

51. Okl.—Courtney v. Barnett, su¬ 
pra. 

52. Okl.—Courtney v. Barnett, su¬ 
pra. 

53. W.Va.—Stampfle v. Bush, 77 S. 
B. 283, 71 W.Va. 659. 

54. N.Y.—Bronner v. Loomis, 17 
Hun 439. 

42 C.J. p 534 note 8. 

Clerk of special term 

N.Y.—People ex rel. Manhattan Stor¬ 
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age & Warehouse Co. v. Lilly, 76 
N.Y.S.2d 883, 191 Misc. 592, re¬ 
versed on other grounds 80 N.Y.S. 
2d 230, 274 App.Div. 69. 

65. K.Y.—Bronner v. Loomis, 17 
Hun 439. 

56. N.Y.—Savage v. Relyea, S How. 
Pr. 276, 1 Code Rep. 42. 

57. N.Y.—Gersman v. Levy, l08 N. 
Y.S. 1107, 58 Misc. 174, appeal dis¬ 
missed 110 N.Y.S. 236, 126 App. 
Div. 83. 

42 C.J. p 637 note 56. 

Orders wrltteii by clerk and deputy 
Pact that one order was written by 
clerk, while order on next page of 
order book purportedly made on 
same day was written by deputy, did 
not render orders Invalid.—Muscoval- 
ley V. Horn, 56 S.W.2d 364, 246 Ky. 
778. 

58. N.Y.—^Williams v. Murray, 2 
Abb.Pr.,N.S., 292, 32 Eow.Pr. 187. 

59. Ky.—^Watkins v. Northern Coal, 
etc., Co, 116 S.W. 1192, 132 Ky. 
700, modifled on other grounds 119 
S.W. 225. 

42 C.J. p 538 note 60. 

Notations as to beginning of texm 
Ky.—Mus CO valley v. Horn, 56 S.W. 2d 
354, 246 Ky. 778. 
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ties concerned should see to it that he performs his 
duty in this respect.®^ An order is deemed to be 
entered, if formally prepared, signed by the judge, 
and filed with the clerk.®i 

Orders should be entered in the form in which 
they were made;'®^ so, orders made by the court 
should not he entered as orders of the judge there¬ 
of ;®3 nor should a judge’s order be entered as a 
court order.64 An order made out of term, as 
authorized by statute, should not be entered as a 
''term” order,®® but the fact that it is so entered 
should not be held to prejudice the rights of a par¬ 
ty for whose benefit it was made.®® Where a judge 
is required to enter an order with his own hand, it 
is sufficient if the order is entered on the minutes 
by the clerk at the direction of the judge and the 
minutes subsequently approved and signed by the 

judge.®7 

Effect of failure or delay in entering. When it 
is the duty of a clerk speedily to enter an order, his 
omission to perform that duty will not be allowed 
to prejudice the substantial rights of the parties,®® 
and the defect may be cured by a nunc pro tunc 
entry.®® Orders of court are not rendered inval¬ 
id by the clerk’s mere failure to transcribe his 
minutes on the permanent record until a subsequent 
date.*^® The omission to enter an order does not 
give the right to agitate the question again by a 
second motion.^l 

Effect of withdrawal of order. Where an or¬ 
der is marked "filed,” and entered and recorded on 
the journal the day when made, but is immediately 
taken out of the clerk’s possession by the attorney, 
and kept by him in his office, it is not on file while 
so kept .'^2 
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Filing opinion <md motion papers. Under stat¬ 
utes or rules of court in at least one jurisdiction, 
the opinion or memorandum on the granting of an 
order,and the motion papers used and read on 
the motion on either side,'^^ should, if not already 
on file, be filed with the clerk when the order is en¬ 
tered; but the court may relieve a party, on or 
without terms, in its discretion, from the conse¬ 
quences of a failure to comply with this rule where 
the omission to file the papers was mere inadver¬ 
tence.*^® 

§ 60. - Enrolling or Docketing 

Orders have been held to be generally ineffective un¬ 
less and until properly and publicly enrolled. 

It has been held that orders are generally, if not 
universally, ineffective unless and until properly and 
publicly enrolled.'^® In at least one jurisdiction 
certain orders may be enrolled and docketed, as in 
the case of judgments.*^7 

§ 61. - Notice and Service 

a. In general; necessity 

b. Time of service 

c. Copy or original 

d. Mode of service 

a. In Greneral; Necessity 

The authorities differ as to whether parties to a cause 
are chargeable with knowledge of orders made therein op 
whether an order must be served on the adverse party. 
Service may be waived, or may be dispensed with by the 
court; and proof of knowledge may suffice for proof of 
service. 

In some jurisdictions the rule prevails that par¬ 
ties to a cause or proceeding'^® and their re- 


60. N.Y.—Savage v. Relyea, 3 How. 
Pr. 276, 1 Code Rep, 42. 

42 C.J. P 538 note 61. 

61. Cal.—^Von Schmidt v. Widber, 34 
P. 103, 99 Cal. 511. 

42 C.J. p 638 note 62. 

Delivery to the deputy clerk of the 
circuit court of a county has been 
held to constitute due filing of an 
order.—^Ex parte Phillips, 165 So. 80, 
231 Ala. 364. 

62. N.Y.—^Williams v. Murray, 2 
Abb.Pr..N.S.. 292, 32 How.Pr. 187. 

42 C.J. p 533 note 97. 

63. La.—State v. Marionneaux, 45 
So. 389, 120 La. 455. 

N.Y.—^Lippincott v. Westray, 6 N.Y. 
Civ.Proc. 74. 

64. N.Y.—Lippincott v. Westray, 
supra. 

42 C.J. p 538 note 64. 

65. Wyo.—Boulter v. Cook, 226 P. 
447, 31 Wyo. 373. 

42 C.J. p 538 note 66. 


66. Wyo.—Boulter v. Cook, supra. 

42 C.J. p 538 note 66. 

67. La.—State v. Walsh, 11 So. 811, 
44 La Ann. 1122. 

68. N.J.—Singer v. Juechter, 127 A. 
795, 2 N.J.Misc. 714. 

42 C.J. p 538 note 67. 

69. N.J.—Thompson v. Pippitt, 18 
N.J.Law 176. 

70. Mo.—State ex rel. Garvey v. 
Buckner, 272 S.W. 940, 308 Mo. 390. 

71. N.Y.—Carey v. Moore, '279 N.Y. 
S. 168, 244 App.Div. 763. 

72. S.C.—Dunton v. Harper, 42 S.E. 
153, 64 S.C. 338. 

73. N.Y.—Shapiro v. Karon, 194 N. 
Y.iS. 460, 118 Misc. 741. 

42 C.J. p 539 note 7'2. 

74. N.Y.—Sinnott v. First Nat. 
Bank, 64 N.Y.S. 417, 34 App.Div. 
161. 

42 C J p 539 note 73. 

Recital in order see supra S 62. 
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75. N.Y.—Leffingwell v. Chave, 18 
■ N.Y.Super. 703, 10 Abb.Pr. 472. 19 

How.Pr. 54. 

42 C.J. p 539 note 75. 

76. N.J.—^Lyczak v. Margulies, 16'1 
A. 64, 8 N.J.Misc. 549, affirmed 162 
A. 590, 190 N.J.Law 352. 

77. N.Y.—Matter of Lexington Ave., 
'5'2 N.Y.S. 342, 30 App.Div. 609, af¬ 
firmed 51 N.E. 1092, 157 N.Y. 6'78. 

4.2 C.J. p 539 note 77. 

Docketing of judgments see Judg¬ 
ments §§ 126-128. 

78. Ill.—^Bonney v. McClelland, 35 
NE. 242, 235 Ill. 259—Calbreath v. 
Beckwith, 260 Ill.App. 7—Hick¬ 
man V. Ritchey Coal Co., 252 Ill. 
App. 560. 

Ky.—^Blair v. Lockwood, 11 S.W.2d 
107. 226 Ky. 412. 

4.2 C.J. p '539 note 79. 

Service of proposed order on settle- 
ment see supra § 68. 
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spectiv€ attorneys'^® are chargeable with knowl¬ 
edge and information on all proper and legal orders 
made therein. In other jurisdictions the rule is 
that only the moving party is chargeable with no¬ 
tice of an order made in a cause, and that such 
order must be served on the adverse party in all 
cases where his rights may be affected or preju¬ 
diced by any proceedings taken under it before the 
party in whose favor the order was granted can 
take any benefit under it,^^ and such service has 
been held necessary even though the adverse at¬ 
torney was in court at the time when the order 
was granted but there is also authority to the 
contrary.^2 A distinction has been made by the 
holding that parties to a cause ar-e chargeable 
with notice of orders made and filed in term time, 
that is, while the court is in session, but that ac¬ 
tual notice should be given of the filing of an or¬ 
der out of term time, as a condition precedent to 
its effectiveness ;S3 so, it has been held that parties 
to actions are fixed with notice of all orders made 
during the term of court in causes pending there- 
in,S4 and that neither parties nor counsel are re¬ 
quired to take notice of orders made after the 
judge has left the courthouse for the term.85 Like¬ 
wise, an order of a judge at chambers has been 
held ineffective until notice thereof has been served 
on the opposite party or his attorney.^'® Service 
of an order has been held unnecessary to its validi¬ 
ty or the validity of the proceeding thereunder 
where such order neither requires anything of the 
adverse party nor is designed to prevent him from 


taking any step in the'cause which could have been 
done or taken without it.8*^ Service of an order 
may be waived ,'88 and a person who consents to 
an order, whether before or after it is entered, can¬ 
not complain that he did not have notice of it.8® 
The service of a copy of an order, entered without 
notice of settlement, docs not bar the party on 
whom it is served from moving for a resettle¬ 
ment.®® 

Service on the moving party is not necessary, as 
he must, at his peril, watch for the decision and 
take notice of the ruling on his own motion. 

Dispensing with service; effect of failure to com¬ 
ply with rule. A rule of court may dispense with 
service of a copy of a rule and a court may dis¬ 
pense with the service of an order where justice 
so requires.®® Failure to comply with a rule of 
court requiring service of a copy of an ex parte 
order within a stated period after the making of the 
order has been held not jurisdictional, so that the 
order is valid,but on a timely showing of preju¬ 
dice by the party who should have been served 
the court may set aside the order or allow it to 
stand on such terms as justice may require. 

Effect of knowledge of provisions. Since the 
object of service of an order is to give notice of 
its contents,®® proof of knowledge of the provi¬ 
sions thereof will suffice for proof of service ex¬ 
cept where service is required by order or stat¬ 
ute.®*^ If a person, although not formally served, 


IbULing' after full bearing* 

Court rules providing that no mo¬ 
tion will be heard or order made 
without notice to opposite party, and 
relating to forwarding of notice by 
mail, apply to notice required when 
a hearing is to be had but do not 
apply where, after full hearing, 
court indicates its ruling and in¬ 
structs counsel for prevailing parties 
to prepare order.—^Mecartney v Hale, 
48 N.E2d 570, 318 IlLApp. 602. 

79. Ky,—^Blair v. Lockwood, 11 S.W. 
2d 107, 226 Ky. 412. 

80. S.C.—Corpus Juris ciuoted in 

Thornton v. Atlantic Coast Line 
R. Co., 13 SE.2d 442, 449, 19'6 S.C. 
316. 

42 C.J. p 539 note 83. 

81. X.J.—^Harwood v. Smethurst, 31 

N.J.Law 502-- Dill, 6 N.J. 

Law 168. 

82. Cal.—Jones v. Baxter, 197 P. 
361, 51 Cal.App. 689. 

83. S.C.—^Thornton v. Atlantic Coast 
Line R. Co., 13 S.E.2d 442, 196 S. 
C. 316. 

84i N.C.—^Harris v. Board of Edu¬ 


cation of Vance County, 7 S.E..2d 
538. 217 N.C. 281—Wooten v. S. 
R. Biggs Drug Co, 85 SB. 140, 169 
N C. 64—Coor v. Smith, 11 S.E 
1089, 107 N.C. 430. 

85, N.C.—Branch v. Walker, 92 N 
C, 87. 

80. Wis.—Tanggen v. Wisconsin 
Michigan Power Co., 4 N.W.2d 
130, 241 Wis. 27. 

Reason for rule 

Unlike an order made in open 
court, such an order would not ap- 
! prise the opposite party of its ex- 
[ istence; and an order made by a 
judge at chambers is not an order 
of the court.—^Yanggen v. Wiscon¬ 
sin Michigan Power Co., supra. 

87. N.T.—^Ladd ▼. Ingham, 3 How. 
Pr. 90. 

42 C.J. p 540 note 86 [a]. 

Avoidance of surprise and expense 
Nevertheless, notice should be giv¬ 
en to avoid surprise to the other 
party and to avoid leading him in¬ 
to the expense of making useless 
motions to vacate.—^Ladd v. Ingham, 
supra. 


88. Cal —Hughes Mfg., etc., Co. v. 
Elliott, 140 P. 17, 167 Cal. 494. 

42 C.J. p 540 note 87. 

89. Ky.—Elkhorn Coal Corporation 
V. Moore, 299 S.W. 1058. 222 Ky. 
37. 

90. N.T.—Hayes v. Borden, 119 N-Y. 
S. 156. 

91. R.i—^Cohen v. Superior Ct., 97 
A. 794, 39 R.I. 27.2. 274. 

42 C.J. p 640 note 88. 

92. Md.—Whelan v. Cook, 29 Md. 1. 

93. Cal.—Sullivan v. Wallace, 14 P. 
789, 73 Cal. 307. 

94. Ariz.—Gillespie Land & Irriga¬ 
tion Co. V. Hamilton, 18 P.2d 1111, 
41 Ariz. 432. 

95. Ariz.—Gillespie Land & Irriga¬ 
tion Co. v. Hamilton, supra. 

96. Cal—^Ex parte Bray, 13 P.2d 
81,3, 126 Cal.App. 3*63. 

97. Cal.—^Ex parte Bray, supra. 
Knowledge of automatlo entry of or¬ 
der submitted 

Movant, by paying fee provided 
for in statute dealing with fees of 
clerks of the counties comprising the 
City of New York, knew, or should 
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has actual knowledge of an order of court, he 
is liable for the consequences of violating it.^® 

Re service after amendment of an order may not 
be necessary.99 

Service of affi'^avits. Under the local practice 
an order granted by a justice ex parte, at cham¬ 
bers, may be disregarded unless the affidavits on 
which it was granted or a copy thereof be served 
with a copy of the order.i 

b. Time of Service 

Service of an order before filing is an irregularity 
which may be waived or cured. A party who has been 
guilty of laches in the service of an order may be de¬ 
prived of any benefit under the order. 

While an order should be entered or filed be¬ 
fore it is served,2 service before filing is at most 
only an irregularity which may be waived or 
cured.3 A party who has been guilty of laches 
or unreasonable delay in the service of an order 
may be deprived of any benefit under the order.^ 

Order staying proceedings. Although an order 
to stay proceedings with a view to a motion is not 
operative unless a notice of motion is also served,^ 
where such an order served on a party recites 
that a motion is intended, and it is followed by a 
notice of motion served on his attorney the follow¬ 
ing day, the order will be held operative on the par¬ 
ty from the time of service on him.® 

c. Copy or Original 

Where the court renders a written decision requiring 
service of an order, the order must be entered and a copy 
thereof served, unless the object is to bring the party into 
contempt, in which case the original order must be shown. 

Where the court renders a written decision re¬ 
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quiring service of an order, the order must be en¬ 
tered and a copy thereof served,*^ unless the object 
is to bring the party into contempt, in which case 
the original order must be shown.® The copy 
served should be certified.A defective copy of an 
order cannot be treated as a nullity if its sense 
and object can be ascertained from an affidavit 
served.io With respect to process, an unsigned and 
undated paper is not a copy of an order that has 
a signature and a date.^i 

Failure to recite paper used o^i motion. Where 
a copy of an order of court has been served at 
the office of an attorney as directed therein, he 
will not be justified in returning it for the reason 
that it does not recite a paper used on the mo- 
tion.i- 

d. Mode of Service 

While it has been held that ordinarily the way to give 
notice of an order is by personal service, service on the 
attorney by whom a party has appeared ordinarily is 
sufficient, where the order does not require personal serv¬ 
ice. 

It has been held that, ordinarily, the way to give 
notice of an order, if it is desired to bind anyone 
named or described therein, is by personal service 
of the order on him.^® An order which is merely 
one in personam and does not partake of the nature 
of a process may be served on a party outside the 
state.^^ 

Service on attorney. Where an order granted in 
a cause does not require that it be personally served 
on a party v/ho has appeared by an attorney, service 
on the attorney, instead of the party, is ordinarily 
sufficient but where it is intended to charge a 
party with contempt in case of disobedience he 


liave known, that If costs were not 
allowed the order submitted by it 
would automatically be entered by 
the county clerk.—People ex rel, 
Manhattan Storage & Warehouse Co. 
V. Lilly, 75 N.Y.S.2d 883, 191 Misc. 
592. 

'98. U.S.—In re Kwelman, D.C.N.T., 
31 F.Supp. 23. 

'99. N.T.—In re Beckwith, 87 N.Y. 
503. 

42 G.J. p 540 note 90. 

I. Pa—In re Graham, 10 Kulp 106. 
42 C.J. p '541 note 15. 

■2. NY.—Rae v. Beach, 76 N.Y. 164. 
42 C.J. p 540 note 95. 

Entry and filing see supra § 59. 

3. Minn.—^^tna Ins. Co. v. Swift, 
12 Minn. 437. 

42 C.J. p 540 note 96. 

4. N.Y.—^Harris v. Van Wagenen, 
14 N.Y.Wkly.Dig. 212. 

42 C J. p 540 note 99. 
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5. N.Y.—Lucas v. Albee, 1 Den. 
6'6G—Roosevelt v. Fulton, 6 Cow. 
438. 

8. N.Y.—^Lucas v. Albee, 1 Den. 666 
—Mallory v. East River Ins. Co, 
7 Hill 192. 

7. Ga.— Corpus Juris cited in York 
V. Edward. 183 S.B. 339, 341. 62 
GaApp. 355. 

42 C.J. p 540 note 1. 

8. N.Y.—McCaulay v. Palmer, 2 N. 
Y.St. 600, 9 N.Y.Civ.Proc. 392, 40 
Hun 38. 

42 C.J. p 541 note 2. 

9. N.J.—Perrine v. Broadway Bank, 
.33 A. 404, 63 N.J.Eq. 2'21. 

42 C.J. p 540 note 1 [aj. 

10. N.Y.—Osgoodby v. Seifert, 22 
Alb.L.J. 135. 

42 C.J. p 541 note 3 

11. U.S.—^National Labor Relations 
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Board v. Suburban Lumber Co., 
C.C.A., 121 F.2d 829, certiorari de¬ 
nied Suburban Lumber Co. v. Na¬ 
tional Labor Relations Board, 62 
S.Ct. 364, 314 U.S. 693. 86 L.Ed. 
554. 

12. N.Y.—Gross v. Clark, 1 N.Y Civ. 
Proc. 17, affirmed 87 N.Y. 272. 

13. U.S.—^In re Kwelman, D.C.N.Y., 
31 F.Supp. 23. 

14. Wis.—State ex rel. Walling v. 
Sullivan, 13 N.W.2d 650. 245 Wis. 
180, 1-54 A.L.R. 841. 

15. Mass.—Rogers v, Ladd, 117 
Mass. 334. 

42 C J. p 541 note 7. 

A mere order lu personam, not 
partaking of the nature of a process, 
may be served on a party’s counsel. 
—State ex rel. Walling v. Sullivan. 
13 N.W.2d 550. 245 Wis. 180, 164 
A.L.R. 841. 
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should be served personally.^® A rule authorizing 
service of any order of court on the attorney of 
record for any party to a cause pending in any 
court has been held to apply only to service on 
such attorney after defendant has been properly 
served and brought into court and has employed an 
attorney to represent him.^'^ 

Where a person employed to serve an order on 
an attorney delivered it to an individual found in 
the attorney’s office, the service has been held suf¬ 
ficient,although the attorney was in an adjacent 
room at the time.^^ Where, in case of a motion 
for an extension of the time for filing an answer, 
copies of the order and affidavits were deposited 
in the post office postpaid, properly addressed to 
the attorney at his place of residence, the service 
has been held sufficicnt .20 Service has been held 
insufficient where the order was affixed to the door 
of the attorney’s office before office hours, no one 
being within, and it was not actually received 
and where the order was left in the office of the 
attorney, after the office was closed, instead of leav¬ 
ing it at his residence, as required by statute .22 

Publication. Where the statute requires the pub¬ 
lication of an order for a given period of time, and 
the order itself directs publication for a shorter 
period, publication for the period contemplated by 
the statute is sufficient. 2 3 


Exhibiting the judge's signature to the order to 
the person on whom it is served is unnecessary.^^ 

§ 62. - Amendment, Modification, and 

Vacation 

a. In general 

b. Particular orders 

c. Time 

d. Basis or grounds 

e. Proceedings 

f. Effect 

g. Vacation implied or by operation of 

law 

a. In Greneral 

A court, while retaining Jurisdiction over the cause 
in the progress of which it made an order, may, for 
sufficient cause shown, amend, resettle, modify, or vacate 
the order. 

In the absence of, or subject to, any statutory 
limitations, a court has inherent power to control 
its own orders and to direct when and under what 
conditions they shall be opcrativc,-25 unless, in some 
jurisdictions, it is a court of special and limited 
jurisdiction.-® In the exercise of this power, a 
court, while it still retains jurisdiction over the 
cause in which the order was made, may, for suf¬ 
ficient cause shown,amend, correct, resettle, 
modify, or vacate, as the case may be, an order 


10 . N.T.—McCaulay v. Palmer, 2 N. 
T.St. 600, 9 N.T.Civ.Proc. 399, 40 
Hun 38 

42 C.J. p 541 note 8. 

17. Ga.—Beebe v. Smith, App., 46 

S. R2d 212. 

18- jST.Y.—G ross v. Clark, 1 N.T.Civ. 
Proc 17, affirmed 87 N.T. 272, 1 
N.T.Civ Proc. 464. 

19. N.T.—Gross v. Clark, supra. 

20. Wis —-Wallace v. Wallace, 13 
Wis. 224. 

21. N.T.—Oshiel v. De Graw, 6 Cow. 
6,3. 

22. N.T.—^Asinari v. Volkening*, 2 
Abb.N.Cas. 454, 

23. Ky.—Blight v. Banks. 6 T.B 
Mon, 192, 17 AmD. 136. 

24. N.T.—^Whitman v. Johnson, 31 
N.T.S. 80'5, 10 Misc 730. 

25. N.T.—Barry v. Mutual Life Ins 
Co., 53 N.T. 536—La Salle Exten¬ 
sion University v. Parella, 294 N. 

T. S. 146, 162 Misc 220—Tousey v. 
Barber, '231 N.T.S. 133, 132 Misc. 
861. 

Okl.—Bunger v. Rogers, 112 P.2d 361, 
188 Okl 620. 

42 C.J. p 541 note 18, p 542 note 19 
Particular courts 

C'l) Court of chancery—Young v 
Weber, 175 A. 273, 117 N.J.Eq. 24'2 


(2) Superior court.—Struck v. Su¬ 
perior Court in and for Los Angeles 
County, 32 P.2d 1110, 138 Cal App. 
672. 

Interlocutory order 
N.C.—Bland v. Faulkner, 139 S.R 
&3i5, 194 N.C. 427. 

4'2 C J. p 542 note 19 [a]. 

A review of judicial orders by the 
same court which issued them is not 
countenanced, except to cure clerical 
errors or determine jurisdictional 
questions.—^Holtum v. Greif, 78 P. 11, 
144 Cal. 521—^Fallon v Superior 
Court in and for City and County of 
San Francisco, 90 P.2d 858, 33 Cal. 
App.2d 48. 

Belief of party from order; delay In 
procedural steps 

(1) Under statute authorizing 
court to relieve a party from an or¬ 
der taken against him through his 
mistake, inadvertence, surprise, or 
excusable neglect, court may relieve 
a party from effect of a delay in 
taking procedural steps which do not 
involve pleadings—^Lane v. laciflc 
Greyhound Lines, 187 P..2d 9, 30 Cal. 
2d 914 

(2) The granting of relief under 
such statute rests primarily within 
discretion of trial court.—Lane v. 
Pacific Greyhound Lines, 187 P.2d 9, 
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30 Cal.2d 914—Lane v. I'acillc Oroy- 
hound Lines, Cal App., 174 1^2(l 635. 

(3) The statute is to bo liberally 
construed to accomplish ju.siico.— 
Lane v. Pacific Greyhound Liiic-s, Cal. 
App., 174 P.2d 635. 

26. Wash.—State v. Brown, 218 P. 
9, 126 Wash. 175. 

4'2 C.J. p 641 note 18 [k]. 

27. Cal.—lloltum v. Greif, 78 1\ IL 
144 Cal. 521—Sheldon v. Sujiorior 
Court, Los Angelos County, J.40iig 
Beach Department, 108 l*.2d 945, 42 
Cal.App.2d 40-6. 

N.C.—^Abernethy v. First Sofbirily 
Trust Co., 190 S.E. 735. 211 N.C. 
450. 

Okl.—Long V. Hill, 145 P.2d 434, 193 
Okl. 463—Pitts v. Walker, lO'S P. 
2d 760, 188 Okl. 17—^IVlontague v. 
State cx rel. Commissioners of 
Land Office of Oklahoma, 89 P.2d 
283, 184 Okl. 574. 

W.Va.—Stale ex rel United Fuel 
Gas Co. V. De Berry, 43 S.W.2d 
408. 

Correctness of final Judgment for 
defendants on merits would, show 
existence of good cause for setting 
aside interlocutory order in plain¬ 
tiff’s favor.—Gay v. City of Glendale, 
16 P.2d 971, 41 Ariz. 207, rehearing 
denied 17 P;2d 811. 41 Anz. 265. 
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previously made and entered on motion in the 
progress of the cause or proceeding and a 
statute empowering a court to modify its orders 
should be liberally construed.'^^ 

In determining whether an order setting aside an¬ 
other order is valid or void, the same test should 
be applied as where a judgment is subjected to 

that inquiry.30 

Necessity of obedience to order. A party will 
not be relieved of his duty under an order unless 
that order is first oibeyed;®! but it is not error for 
a court, in order to accomplish equity, to grant 
relief to a party by modifying an order with which 
he has substantially complied.32 

Waiver or estoppel as to erroneous order. Par¬ 


ties may waive the right, or be estopped, to attack 
an erroneous order entered in a cause wherein a 
court has jurisdiction of the subject matter and 
the person of defendant.33 

Order duplicating previous order. Since an or¬ 
der which duplicates a previous order is a nullity, 
an order vacating such duplicative order is uniiec- 

essary.34 

Void order. It has been held that a court should 
set aside a void order whenever justice demands 
such action but it is discretionary with the court 
whether it will set aside the order or leave the 
party to set up the invalidity of the order whenever 
an attempt shall be made to enforce it against 
him, or to obtain a benefit thereunder.3 6 


28. Cal.—In re Burnett’s Estate, 79 
P.2(i 89, 11 Cal.2d 2'59—Hirsch v 
Hirsch, 168 P.2d 770, 74 Cal App 2d 
391—Culligan v. Leider, 149 P.2d 
894, 65 Cal.App.2d 51. 

Fla.—^Eli Witt Cigar & Tobacco Co. 
V. Somers, 127 So. 333, 99 Fla 
592. 

Ill.—Phillips V. O’Connell, 61 N.E.2d 
59. 326 Ill.App 15. 

Ky.—^Frazier v. Louisville & N. R. 
Co., 21 S.W.2d 140, 231 Ky. 107— 
Louisville, H. &. St L. Ry. Co. v. 
Kessee, 103 S.W. 261, 31 Ky. 617, 
followed in Louisville, H, & St L. 
Ry. Co. V. Dickinson, 103 S.W. 
'265, 31 Ky. 633 and Louisville, 
H. & St. L. Ry. Co. V. Foulks, 103 
S.W. :266, 31 Ky. 632. 

Mass.—DeLuca v. Boston Elevated 
Ry. Co., 46 N.E.2d 463, 312 Mass. 
495. 

Mich—^R. C. Mahon Co. v. R. S. 
Knapp Co., 268 N.W. 828, 277 Mich. 
103. 

Minn.—Lehman v. Norton, 253 N.W. 
663, 191 Minn. 211—Barrett v. 

Smith, 237 N.W. 15. 183 Minn 

431—^Hodgins v. Heaney, 15 Minn. 
185. 

Mont.—^Vande Veegaete v. Vande 
Veegaete, '2'55 P. 348, 79 Mont. 68. 
N.J.—^Hygrade Cut Fabric Co. v. TJ. 
S. Stores Corporation, 144 A. 605, 
lO'S N.J.Law 324—De Gruchy v 
Wilscot Land Co., 159 A. 164, 110 
N.J.Eq. 80. 

N.Y.—Goldreyer v. Foley, 154 App 
Div. 584, 139 N.Y.S. 190—Tousey v. 
Barber, :231 N.Y.S. 133, 132 Misc. 
861. 

N.D.—^Kluver v. Middlewest Gram 
Co., 173 N.W. 468, 44 ND. 210. 
followed in Livingston v. Middle- 
west Gram Co, 173 N.W. 474, 44 
N.D. 249, Nelson v. Middlewest 
Grain Co., 173 N.W. 475, 44 N.D. 
247 and Benness v. Middlewest 
Grain Co., 173 N.W. 476, 44 N.D. 
246. 

Tex.—^Brammer & Wilder v. Lime¬ 


stone County, 24 S.W.2d 99, Civ. 
App., error dismissed. 

Vt.—Vermont Evaporator Co. v. Taft, 
184 A. 704. 108 Vt. 209. 

Wis.—In re Bailey’s Estate, 238 N. 

W. 8-45, 205 Wis. 648. 

42 C.J. p 54‘2 note 29, p 548 note 
98 [c]. 

“No fixed legal right exists to re¬ 
tain an order . . . and . . . 

[it] may be vacated and set aside 
in the exercise of that discretion 
which exists in all courts of rec¬ 
ord.”—^Barry v. Mutual Life Ins. 
Co., 63 N.Y. 53-6, 539—La Salle Ex¬ 
tension University v. Parella, 294 N. 
Y.S. 146, 148, 162 Misc. 220. 
Fiirtheraxice of principles of justice 
and light 

Okl.—Bunger v. Rogers, 112 P.2d 361, 
188 Okl. 620. 

Power independent of statutory au¬ 
thority 

Cal.—Carter v. J. W. Silver Truck¬ 
ing Co., 47 P.2d 733, 4 Cal.2d 198— 
Wiggin V. Superior Court, 9 P. 
646, 68 Cal. 398—Carson v. Em¬ 
mons Draying & Safe Moving Co., 
64 P.2d 176, IS Gal.App2d 326, 
followed in 64 P.'2d 178, 18 Cal.App. 
2d 7'68—Bryant v. Superior Court 
in and for San Joaquin County, 
61 P.2d 483, 16 Cal.App.,2d 55'6— 
Burbank v. Continental Life Ins. 
Co„ 38 P.2d 451, 2 Cal.App.2d 664— 
Harris v. Minnesota Inv. Co., 265 
P. 306, 89 CaLApp. 396. 

Okl.—Montague v. State ex rel. Com¬ 
missioners of Land Office of Ok¬ 
lahoma, 89 P.2d 283, 184 Okl. 574. 
S.D.—Boshart v. National Ben Ass’n 
of Mitchell, 273 N.W. 7, 65 S.D. 
260. 

A court of record has this power. 
Mo.—Boegemann v. Bracey, 285 S.W. 
992. 

N Y.—^Barry v. Mutual Life Ins Co , 
53 N.T. 536—La Salle Extension 
University v. Parella, 294 N.Y S. 
I 146, 162 Misc. 2.20. 
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."Particular courts having such power 

(1) Court of chancery.—Young v. 
Weber, ITS A. ‘273, 117 N.J.Eq. 242. 

(2) District courts.—^Bunger v. 
Rogers, 112 P.2d 361, 188 Okl. 620. 

(3) Probate court of county.—In re 
Gooch’s Estate. 3 N.W.2d 494, 212 
Minn. 272. 

(4) Superior court.—Struck v. Su¬ 
perior Court in and for Los Angeles 
County, 3.2 P.2d 1110, 138 Cal.App. 
672. 

Zuterlocutory orders 

Ill.—Kelly V. Marks, 267 Ill.App. 199. 

N.C.—Bland v. Faulkner, 139 S.E. 

835, 194 N.C. 427. 

Purpose of motion to vacate 

Motions to vacate orders are in¬ 
tended to call the attention of the 
court to errors allegedly committed 
by it and to afford an opportunity 
for their correction—Bass v. Balti¬ 
more & O. Terminal R. Co., C.C.A. 
Ill., 142 P.2d 779, certiorari denied 
65 set. 135, 323 US. 775, 89 L.Ed. 
619—Jones v. Thompson, C.C.A.Ark., 
128 P.2d 888. 

29. Minn.—Gelin v. Hollister, 24 N. 
W.2d 496. 

30. Cal.—Moran v. Superior Court 

in and for Sacramento County, 96 
P.2d 193, 35 Cal.App.2d 629. 

31. N.J.—'Cooper v. Cooper, 143 A. 
559. 103 N.J.Eq. 416. 

32. N.J.—Traudt v. Traudt, 172 A. 
749. 116 N.J.Eq. 75. 

33. U.S.—In re 211 East Delaware 
Place Bldg. Corporation, D C.Ill., 
14 P.Supp. 96. 

34. N.Y.—^Feiber Realty Corporation 
V. Abel, 275 N.Y.S. 957, 243 App. 
Div. 647. 

35. U.S.—In re King, D.C.Tenn., 11 
F.Supp. 3'51. 

36. N.Y.—People v. Brown, 9 N.E. 
327. 103 N.Y. 684 

I 42 C.J. p 544 note 58. 
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b. Particular Orders 

On a showing of sufficient grounds therefor, an order 
taken by default, an ex parte order, or a consent order 
may be modified or set aside. 

An order taken by default after notice of motion 
may be vacated by the court granting it, on suffi¬ 
cient excuse being shown for the default but 
it has been held that an order taken by default will 
not be vacated at the instance of the moving party, 
where the only excuse given is that he supposed the 
other parties would ask for an adjournment, and 
that he had other pressing engagements on that 
day, but without stating what his engagements 
were, 38 and that a default taken on a motion for 
a change of venue will not be vacated on the 
ground that plaintiff was absent, so that his affi¬ 
davit in opposition could not be obtained, where 
no postponement of the hearing was asked.39 

Ex parte orders not procured in consonance with 
law or from which injustice will follow may be 
set aside.^® It has been held that the proper prac¬ 
tice in attacking an ex parte order is by filing a 
motion to vacate it, and not by appeal.^^ Since 
parties acquire rights to the benefits of a consent 
order, the general rule is that an order made by 
consent cannot be set aside or materially amended, 
modified, or varied, except by consent, without 
showing some ground of surprise, mistake, or other 
grounds which would invalidate an agreement be¬ 
tween the parties,although it has been held that 
such an order may also be set aside ^‘when the 


ends of justice require it/'^^ Where the consent 
is shown to have been procured by fraud,or to 
have been given under a mistake,whether com¬ 
mon to both parties or on the part of one party 
only,^'® or where such consent was wholly unauthor- 
ized,4'7 the order may be vacated, modified, or 
amended. 

The court, on the application of either party, may 
give such further directions as shall be necessary 
to carry into effect the spirit and intent of the or¬ 
der."^® 

c. Time 

(1) In general 

(2) During term 

(3) After term 

(1) In General 

There must be a compliance with statutes or court 
rules fixing the time for commencing proceedings to va¬ 
cate or modify an order, and the right to such relief 
may be lost by lachesj but a void order, or one procured 
through fraud, collusion, or mistake, may be vacated or 
modified at any time. 

In general, a court of record may correct mere 
clerical omissions and mistakes in its orders at any 
time, when it is clearly apparent from the whole 
record what the true entry should have bcen;^9 
and the same rule applies generally to the amend¬ 
ment, modification, or vacation of orders which arc 
void^O or which were procured through fraud, col- 


37. Idaho.—State ex rel, Sweeley v. 
Brown, 110 P.2d 835, 62 Idaho 258. 

42 C.J. p 543 note 34. 

Order taken by default generally see 
supra § 39. 

38. N.T.—^Matter of Peekamose 
Fishing Club, 39 N.T.S. 124, 5 App. 
Div. 284, appeal dismissed 45 N.E. 
1037, 151 N.T. 511. 

39. N.Y.—Bolles v. Duff, 56 Barb. 
567. 

42 C.J. p 643 note 36. 

40. Utah.—iCorpus Juris cited in 
Cox V. Dixie Power Co., 16 P.2d 
916, 9'21, 81 Utah 94. 

4,2 C.J. p 543 notes 37-39. 
Examination in aid of attachment 
Ex parte order directing bank to 
appear for examination in aid of at¬ 
tachment was held not subject to 
being vacated, where papers sub¬ 
mitted on motion to vacate order, 
and those submitted in support of ex 
parte order, show ample ground for 
making latter order—Barber v. Mar¬ 
itime Suisse S, A., 70 N.T S.2d 540. 

41. N.T.—^People ex rel. City of 
New York v. Every, 248 N.T.S. 92, 
23.1 App.Div. 676. 


42. N.T.—Jones v. Jones, 292 N.T.S. 
221, 161 Misc 660, 

42 C.J. p 643 note 45. 

43. Ky.—Louisville First Nat. Bank 
I V. Bickel, 166 S.W. 856, 154 Ky. 11. 

42 C.J. p 543 note 46. 

44. Ky.—^Faust v. Louisville Trust 
Co., 232 S.W. 58, 192 Ky. 3. 

4,2 C.J. p '544 note 47. 

45. S.C.—'State V. Columbia Water 
Power Co., 74 SE. 26, 90 S.C. 568. 

42 C.J. p 544 note 48. 

46. Ky —^W orthington v. Brooks- 
Waterfleld Co., 49 S.W. 450, 20 Ky. 
L. 1432. 

42 C.J. p 544 notes 48, 49. 

47. N.T.—^Irvine v. Spring, 30 N.T. 
Super. 293, 35 How.Pr. 479. 

42 C.J. p 544 note 50. 

48. N.T.—^Leitch v. Cumpston, 4 
Paige 476. 

42 C.J. p 544 note 52. 

49. Okl.—^Mason v. Slonecker, 219 P. 
367, 92 Okl. 227. 

50 Ill. — ^Ward v. Sampson, 70 N.B. 
2d 3,24, 395 Ill. 363—Thayer v. Vil¬ 
lage of Downer’s Grove, 1'6 N.E.2d 
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717, 369 Ill. 334—Stephens v. Boat, 
244 Ill App. 261. 

42 C.J. p 544 note 64. 

"Thei'e can be no statute of limi¬ 
tations which will run against an 
order . . . void upon its face.”— 

In re Eikerenkotter’s Estate, 58 P. 
370, 126 Cal. 64. 

Order void or not void on face 
(1) An order which Is void on Its 
face may be set aside at any time.— 
Ivory V. Superior Court in and for 
■City and County of San Francisco, 
85 P.2d 894, 13 Cal.2d 455—In re 
Bikerenkotter's Estate, 58 P. 370, 126 
Cal. 54—Fallon v. Superior Court in 
and for City and County of San 
Francisco, 90 P.2d 858, 33 Cal.Arp.2d 
48—Michel v. Williams, 66 P.'2d 646, 

1,3 Gal.App.2d 198—In re Callaway’s 
Guardianship, 126 P.2d 698, 135 Cal. 
App. 158—In re Dahnke’s Estate and 
Guardianship, ;222 P. 381, 64 Cal.App. 
565. 

('2) Where the statute so provides, 
an order which is void for want of 
jurisdiction, but whose invalidity 
does not appear from the judgment 
roll or record, may be set aside on 
application made within six months 
from the date of its entry.—In re 
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lusion, or mistake.51 A coart has been held to 
have power to correct®^ or annul^^ within a rea¬ 
sonable time an order inadvertently entered. 

It has been held proper for a court to modify, 
amend, or vacate its orders during the progress of 
the trial,until entry of judgment,55 before final 
judgment,'^^ before the return of the verdict,^" 
before the order has become final under the stat¬ 
ute,58 and within the time for taking an appeal 
but it has also been held that the court^s power to 
modify or vacate an appealable order made before 
judgment is not lost because of the expiration of 
the time for appeal,50 at least where application for 
such action is made within the time for appeal. 

A motion to vacate an interlocutory order need not 


be made within the time allowed for a motion or 
petition for rehearing.52 

Statutes; court rules. There must be a compli¬ 
ance wdth statutes or rules of court fixing the time 
within which the proceedings to vacate or modify 
an order must be commenced.53 Such statutes or 
rules should be liberally interpreted so as to avoid 
a forfeiture of the right to exercise such power 
of modification,54 and the statutory period cannot 
be extended by the fact that subsequent proceed¬ 
ings have been based on such order ;55 but such 
statutes of limitation have been held inapplicable 
in the case of an order void on its face,®5 although 
applicable where the invalidity of the order is not 
apparent from an inspection of the record.'®'^ 


Eikerenkotter’s Estate, supra—In re I 
Callaway’s Guardianship, supra—In 
re Dahnke’s Estate and Guardian¬ 
ship, supra. 

51. Fla.—^Eli Witt Cigar & Tobacco 
Co. V. Somers, 127 So. 333, 99 Fla. 
592. 

Wis.—In re Bailey’s Estate, 238 N.W. 

845, 205 Wis. 648. 

42 C.J. p 544 note 64. 

Extrinsic fraud 

An order obtained through the 
practice of extrinsic fraud may be 
vacated at any time while trial court 
has jurisdiction thereof.—^Hirsch v. 
Hirsch, 1168 P.2d 770, 74 Cal.App.2d 
391. 

52. Cal.—In re Easton's Estate, 28 
P.2d 376, 136 Cal App. 213. 

53. Cal.—Carter v. J. W. Silver 

Trucking Co., 47 P.2d 733, 4 Cal,2d 
198—^Wiggin v. Superior Court, 9 
P 646, 68 Cal. 398—Carson v. 

Emmons Draying & Safe Moving 
Co., '64 P.2d 176, 18 Cal.App.2d 326, 
followed in 64 P.2d 178, 18 Cal. 
App.2d 768—Burbank v. Continen¬ 
tal Life Ins. Co.. .38 P-2d 451, 2 
Cal.App.2d 664—Hams v. Minne¬ 
sota Inv. Co., 265 P. 306, 89 Cal. 
App. 396. 

Delay held not unreasonable 
Cal.—Bryant v. Superior Court in 
and for San Joaquin County, 61 
P.2d 483, 16 Cal.App.'2d 556. 

54. Okl.—Bunger v. Rogers, 11:2 P.2d 
361, 188 Okl. 620. 

55. Minn.—^Barrett v. Smith, 237 N. 
W. 15, 183 Minn. 431. 

After judgment has been entered, 
the district court has no power to 
vacate an intermediate order—John¬ 
son V. Union Sav. Bank & Trust Co., 
266 N.W. 169, 196 Minn. 588. 

56. Mass.—DeLuca v. Boston Ele¬ 
vated Ry. Co, 45 N.E.2d 463, 312 
Mass. 49-5. 

42 C.J. p 544 note 63 [a]. 

57. S.C.—Brown v. Walker Lumber 
Co., 122 S.E. 670, 128 S.C. 161. 


58. Fla.—State v. City of Sarasota, 
17 So.2d 109, 154 Fla. 250. 

59. Minn.—Gross v Lincoln Tp., 163 
N.W. 12-6. 137 Minn. 152. 

42 C.J. p 545 note 70 [a]. 

E'ffect of passage of time for appeal 

(1) After time fixed for taking 
appeal, chancery court has no power 
over its orders except in case of 
newly discovered evidence or special 
equity.—Grunstra v. New-Ark Petro¬ 
leum Corporation, 162 A. 746, 111 N. 
J.Eq. 451. 

(2) A party litigant cannot be per¬ 
mitted, by a motion or petition to re¬ 
consider, or hear and modify, an ap¬ 
pealable order from which no appeal 
was taken within the statutory peri¬ 
od, to reopen the matter thus dis¬ 
posed of and thereby nullify limita¬ 
tion for appeal fixed by statute.— 
Beaver Valley Water Co. v. Pennsyl¬ 
vania Public Utility Commission, 14 
A.2d 205, 140 Pa.Super. 297. 

sa Minn.—Barrett v. Smith, 237 N. 

W. 15, 183 Minn. 431. 

Failure to dispose of counter motion 
Court was held authorized to re¬ 
settle an order after defendant's time 
to appeal therefrom had expired, so 
as to dispose of defendant’s counter 
motion, motion to resettle being 
based on omission expressly to dis¬ 
pose of such counter motion.—Jonas 
& Naumburg Corporation v. Adu 
Tirdzniecibas Un Rupniecibas Akci- 
ju Sabiedriba “Michlin Un Deli," 222 
N.T.S. 446, 220 App.Div. 653. 

61. Minn.—Gelin v. Hollister, 24 N. 
W.2d 496, 222 Minn. 339. 

62. Va.—Kirn v. Bembury, 178 S.E. 
53. 163 Va. 891. 

63. Ala.—Ex parte Green, 129 So. 
72, 2l'l Ala. 298. 

Ariz.—Hartford Accident & Indem¬ 
nity Co. V. Sorrells, 69 P.2d 240, 50 
Ariz, 90—^Hewins v. Weiler, 264 P. 
101, S3 Ariz. 283. 

Ill.—Toman v. Park Castles Apart¬ 
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ment Bldg. Corporation, 31 N.E.2d 
299, 375 Ill. 293. 

Mont.—Kosonen v. Waara, 285 P. 

668, 87 Mont. 24. 

42 C-J. p 545 notes 65, 66. 

Error or iuadverteuce of party or 
court 

Statute permitting relief from or¬ 
der taken against party through 
“his" mistake, inadvertence, surprise, 
or excusable neglect, on request 
made within six months, does not es¬ 
tablish a limitation om relief from 
order taken through mistake, inad¬ 
vertence, or neglect of opposite par¬ 
ty or through error of court; where 
error or inadvertence in order is that 
of court or of court and opposite 
party, as distinguished from one 
chargeable to one seeking relief 
therefrem, statute is inapplicable, 
and court retains jurisdiction of the 
cause and may set aside the order. 
—Rodgers v. Horn, Cal.App., 193 P. 
2d 42. 

64. Minn.—Gelin v. Hollister, 24 N. 
W.2d 496, 222 Minn. 339. 

Nev—^Lauer v. Eighth Judicial Dis¬ 
trict Court in and for Clark Coun¬ 
ty, 140 P.2d 953. 62 Nev. 78. - 
Delay In applying as cutting off 
ground of attack 

Failure to apply to vacate order of 
judge of another judicial district 
within statutory period does not ren¬ 
der such order immune from attack 
generally, but means merely that or¬ 
der cannot be attacked on ground 
that judge acted outside of his dis¬ 
trict.—^King V. King, 231 N.W. 846, 
59 N.D. 688. 

65. Minn—Griffin v. Jorgenson, 22 
Minn. 92. 

42 CJ. p 545 note 66. 

66. Idaho.—^Kerns v. Morgan, 83 P. 
954, 11 Idaho 572. 

42 C.J. p 545 note 68. 

67. Cal.—^In re Dahnke, 222 P. 381, 
64 Cal.App. 555, 560. 

42 C.J. P 545 note 69. 
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Laches. In the absence of statute fixing the 
time within which proceedings for the vacation of 
an erroneous, irregular, or voidable order must be 
commenced, the court may, because of laches, re¬ 
fuse to entertain an application to amend, modify, 
or vacate an order, if it is not commenced within 
a reasonable time after the entry of the order; 
but there can be no laches, waiver, or estoppel by 
delay in moving to set aside an order which is 
void or a nullity, for nothing can make it valid.®® 

(2) During Term 

The discretionary power of a court to amend or va¬ 
cate its order during the term at which it was made is 
inherent, plenary, and undoubted. 

During the term at which an order was made, the 
power of the court, in its discretion,'^® to amend, re¬ 
settle, modify, vacate, or set aside its order is in¬ 
herent, plenary, and undoubted.’?! 

(3) After Term 

Apart from statute, an interiocutory order may be 
amended or vacated after the term at which it was made. 
If no final judgment or order has put the case out of 
court; but final orders cannot be so treated after the 
term except under permissive statutes and in the case of 
clerical errors and orders which are void or are based on 
fraud, accident, or mistake. 

After expiration of the term at which the order 


was made, in the absence of restrictive statutory 
provisions,’?® an interlocutory order may be amend¬ 
ed modified, or vacated,'?® provided the proceedings 
are still in fieri, and no final judgment or order has 
been entered putting the case out of court. On 
the other hand, final orders generally cannot be 
amended, modified, or vacated after the expiration 
of the term'^® except under permissive statutes, 
whose terms must be at least substantially com¬ 
plied with,'?'? and except where proceedings were 
seasonably begun and continued to the subsequent 
term,'?® the remedy available in such a case, if any, 
being by appeal, new trial, or other mode specially 
provided by statute.?® However, amendment or 
vacation after the term has been permitted, in gen¬ 
eral terms, in the case of clerical errors, inaccura¬ 
cies, or misprision,®® in matters of foim,®! and in 
the case of void orders®® or orders based on fraud, 
accident, or mistake,®® which, as has been stated 
supra subdivision c (1) of this section, may gener¬ 
ally be made at any time. 

Where a judge through inadvertence signs an 
order other than the one intended, the record may 
be corrected at a subsequent term so as to make it 
in harmony with the actual ruling of the court ;®'^ 
but an order reflecting the true action of the court 
1 cannot be amended after the term,®®' even though 


68. xJ.S.—Folk V. Monsell, C.C.A. 
Okl., 71 F.2d 816. 

42 C.J. P 645 note 70. 
l>lscover 7 of fraudulent concealment 
With respect to laches, the time 
for moving to vacate* an order con¬ 
stituting fraud on the court because 
of concealmeint of facts does not ar¬ 
rive until discovery of the conceal¬ 
ment constituting the fraud.—In re 
Cosgrove’s Will. 295 NW. 784, 236 
Wis. 554, 132 A.L.R. 1514. 

69. Til.—^Ward v. Sampson, 70 N.E. 
2d 324, 395 Ill. 353. 

N.T.—Johnston v. Bloomer, 3 Edw- 
329. 

70. U.S.—Gentry v. State of Mis¬ 
souri, ex rel. and to Use of Butler, 
C.C.A.MO., 32 F.2d 159. 

Okl.—Harder v. Woodside, 165 P.2d 
"841, 196 Okl. 449—Long v. Hill, 145 
P.2d 434, 193 Okl. 463—^Pitts v- 
Walker, 105 P.2d 760, 188 Okl. 17— 
Montague v. State ex rel. Com¬ 
missioners of Land Office of Okla¬ 
homa, 89 P.2d 283, 184 Okl 574. 

42 C.J. p 546 note 72. 

71 . Ark.—Churchill v. Herrington, 
127 S.W.2d 123, 198 Ark. 22. 

Ill.—Crocher v. Abel, ISO N.E. 852, 
348 Ill. 269—Benson v. Gerhart, 241 
Ill.App. 376. 

Ky.—Morris v. Morns, 10 S.W.2d 277, 
225 Ky. 823. 

42 C J. P 546 note 72—34 C.J. p 207 
note 5. 


A court of record has such power. 
—Mannah v. E.obinson, Okl., 188 P- 
2 (i 360—St. Louis, etc., R. Co. v. 
Lowrey, ICO P. 716, 61 Okl. 136. 

Courts of general jurisdiction have 
such authority.—State v. City of Sar¬ 
asota, 17 So.2d 109, 154 Fla. 250. 
Conclusiveness of order 

However conclusive in their char¬ 
acter the orders may be, the rule ap¬ 
plies.—Mannah v. Robinson, Okl., 
188 P.2d 360—St. Louis, etc., R. Co. 
v. Lowrey, 160 P. 716, 61 Okl. 126— 
42 C.J. p 545 note 72 [b]. 

72. Mich—Brownell v. Widdis, 188 
N.W. 544, 219 Mich. 167. 

42 C.J. p 546 note 73. 

73. W.Va,—State ex rel. United Fuel 
Gas Co. V De Berry, 43 S.E 2d 408 
—Clarke v. Ohio River R. Co., 20 
S.E. 696, 39 W.Va. 732. 

42 C.J, p 546 note 75. 

74. Imd.—^H. C. Smith Coal Co. v. 
Finley, 131 N.E. 5. 190 Ind. 481. 

42 C.J. p 546 note 76. 

75. U.S —Raphael v. Monroe, C.C A. 
Mass., 60 F.2d 16, reversed on other 
grounds 53 S.Ct 424, 288 U.S. 485, 
77 L.Ed 910. 

42 C.J. P 546 note 79. 

76. Ark,—Castera v. Commercial 
Building & Loan Ass’n, 41 S.W.2d 
1082, 184 Ark. 128. 

42 C.J. p 546 note 80. 
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77. Wyo.—ParroLt v. Uinta Third 
Judicial Dist Ct., 126 P. 45, 20 
Wyo. 494. 

42 C.J r 546 note 82. 

Errors of law cainnot be thus cor¬ 
rected.—Harder v. Wood,side, 165 P. 
2d 841, 196 Okl. 449—McCornack v. 
Fleming, 172 P. 952, 70 Okl. 50. 

78. Mo.—Mitchell v. Greely, 156 S. 
W. 754, 174 Mo.App. 250. 

42 C.J. p 547 note 84. 

79. U.S.—Bronson v. Schulton, N. 
Y., 104 U.S. 410, 26 L.Ed. 997. 

42 C.J. p 547 note 85. 

80. Ill.—Benson v. Gerhart, 241 Ill. 
App. 376. 

S.C.—Thornton v. Atlantic Coast 
Line R. Co., 13 S.E.2d 442, 106 S. 
C. 316—Varsor v. Smith, 197 S.E. 
394, 187 S.C. 328. 

43 C.J. p 547 mote 86. 

81. Ill.—Benson v. Gerhart, 241 Ill- 
App. 376. 

82. Ill—Mears Slayton Lumber Co. 
V. District Council C. U. lb C. J.* 
156 Ill.App. 327. 

42 C..T. p 547 note 87. 

83. U S.—Born v. Schneider, C C.I11., 
128 F. 178. 

Ill.—Anderson v. Patty, 168 Ill.App. 
161. 

84. Tex.—Jones v. Bass, Com.App., 
39 S.W.2d 723. 

85. Tex.—Jones v. Bass, supra- 
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the entry thereof constitutes a judicial error.^® 

Action on motion made at prior term. It has 
been held that a court may amend or set aside an 
order at a subsequent term on a motion made 
during the term in which the order was en- 
tered.S? 

d. Basis or Grounds 

Amendment or resettlement Is proper procedure to 
correct or clarify an order actually made, but not to pass 
on a question as to which no ruling was made. Grounds 
for amending or vacating orders include mistake or inad¬ 
vertence in making them, fraud, want of jurisdiction, and 
irregularities in the proceedings on which they were 
founded. 

Amendment or resettlement is not a proper meth¬ 
od to be employed for the purpose of materially 
changing, amplifying, or restricting an order, or 
to pass on a question that was not actually present¬ 
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ed to the court, or as to which no ruling was 
made.S^ Accordingly, a court has been held to 
have no power to set aside or amend its order so 
as to correct a judicial error,although as to this 
there is also authority to the contrary,^! or, under 
the guise of an amendment, to make an order that 
was in fact never made.®^ However, amendment 
or resettlement is a proper procedure to correct or 
clarify an order actually made so as to make it 
speak the truth.93 The entry of an order in wrong 
form does not deprive the court of power to amend 
or resettle the order, or to enter a fresh order 
in proper form.®^ 

In the absence of a statute to the contrary,^^ ordi¬ 
narily an order will not be vacated in the absence 
of new facts or reasons^s unless such objections 
could not have been urged against the original or¬ 
der by reason of mistake, surprise, or excusable 


Nuno pro time order 

(1) The court cannot, at a later 
term, amend a previously entered or¬ 
der which contained no error, omis¬ 
sion, or mistake, through the use of 
a nunc pro tunc order—Hammond 
Hotel & Improvement Co. v. Chicag-o 
Title & Trust Co., C.C.A.Ind, 55 F. 
2d 168. 

(2) Nunc pro tunc orders general¬ 
ly see supra §§ 57, 58. 

86. Tex—Jones v. Bass, Com App , 
49 S.W.2d 723. 

87. Ill.—Pollock V. Cantlin, 253 Ill. 
App. 229. 

Retention of Jurisdiction 
Ill.—^Ellison V. Thomason, 243 Ill. 
App. 358. 

83. US.—In re Mandell, DC.NT., 
21 F.Supp. 768. 

N.T.—Pringle v. Edenwald Realty 
Corporation, 22 N.T.S.2d 923, 175 
Misc. 137, affirmed 25 N.T.S.2d 780, 
261 App.Div. 803, appeal denied 
Pringle v. Nardozzi, 25 N.Y.S 2d 
404, 261 App.Div. 817, appeal dis¬ 
missed Pringle v. Edenwald Realty 
Corporation, 33 N.E.2d 645, 285 N. 
T. 612—In re Bartlett’s "Will. 299 
N.Y.S. 316, 164 Misc. 524—^Applica¬ 
tion of H. C. Roberts Electric Sup¬ 
ply Co., 226 N.Y.S. 211, 131 Misc. 
119—^Russell V. Board of Educa¬ 
tion of City of New York, 74 N.Y. 
S.2d 353 

42 C.J. p 542 note 20 [a]', p 547 note 

90. 

Different conclusion on reexamina- 
tion 

Where issue has been submitted 
to court after admission of testimo¬ 
ny and an order made thereon, court 
IS without power to set aside former 
order by ex parte order because on 
reexamination of same matter it 
may have reached a different conclu¬ 
sion.—Triplett v. Superior Court of 


Santa Barbara County, 133 P2d 690, 
57 Cal.App.2d 536, reheard 135 P.2d 

4, 57 Cal.App2d 536. 

89. Mont.—In re Sullivan's Estate, 
118 P.2d 137, 112 Mont. 496 

N.Y.—In re Bartlett's Will, 299 N. 

Y S. 316, 164 Misc. 524. 

42 C J. p 547 note 91. 

Provisions not req.uested on original 
motion 

Court cannot make a new order in 
the guise of a resettled order con¬ 
taining provisions not requested on 
the original motion.—Skeele Coal Co. 
V. Baker, 152 N.Y.S. 325, 167 App.Div 
920 mem—Russell v. Board of Edu¬ 
cation of City of New York, 74 N.Y 
S.2d 353. 

90. Cal.—Triplett v. Superior Court 
of Santa Barbara County, 133 P 2d 
690, 57 Cal.App.2d 536, reheard 135 
P.2d 4, 57 Cal App 2d 536. 

Mont.—In re Sullivan’s Estate, 118 
P,2d 137, 112 Mont. 496. 

5. D.—^Boshart v. National Ben. Ass'n 
of Mitchell, 273 N.W. 7, 65 S.D. 
260. 

91. Minn—Gelin v. Hollister, 24 N. 
W.2d 49G, 222 Minn 339. 

92. Cal.—^Drinkhouse v. Van Ness, 
260 P. 869, 202 Cal. 359—In re 
Easton’s Estate, 28 P.2d 376, 136 
Cal.App. 213. 

42 C J. p 547 note 91 [b]. 

93. U.S.—In re Mandell, D.C.N.Y., 
21 P.Supp. 768. 

N.Y.—Robert S. Smith Corporation 
V. Kraushaar, 32 NY.S.2d 257, 263 
App.Div. 875—Pringle v. Edenwald 
Realty Corporation, 22 N.Y.S 2d 
923, 175 Misc. 137, affirmed 25 N. 
Y.S.2d 780, 261 App.Div. 803, ap¬ 
peal denied Pringle v. Nardozzi, 25 
N.Y.S.2d 404, 261 App.Div. 817, ap¬ 
peal dismissed Pringle v. Eden¬ 
wald Realty Corporation, 33 N.E. 
2d 645, 285 N.Y. 612—In re Bart- 
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lett’3 Will, 299 N.Y.S 316, 164 

Misc. 524—Applicatioin of PI. C. 
Roberts Electric Supply Co., 226 
N.Y.S. 211, U1 Misc. 119—Russell 

V. Board of Education of City of 
New York, 74 NY.S.2d 353. 

42 C.J. p 542 note 20 [a], p 547 note 
92. 

Recital or inclusion, of papers 

(1) Denial of defendant's motion 
to resettle an order, so as to recite 
certain papers used on the motion o(n 
which the order was entered, was er¬ 
roneous, even if motion last made 
was but a renewal, without leave, 
of a prior motion.—Kudysch v. 
Brachfeld, 231 N.Y.S. 83, 133 Misc. 
20 . 

(2) Entry of order resettling 
original order of acting surrogate by 
including certificate of absence of 
surrogate, to , effect that he could 
have been present had there been any 
term of court, was held error, where 
such certificate would have been ar¬ 
gumentative only.—^In re Evans' Es¬ 
tate, 33 N.Y.S.2d 79, 178 Misc. 6. 

(3) Recital of papers used gen¬ 
erally see supra § 52. 

94. Ga.—Wallace v. State, 129 S.E. 

299, 34 GaApp. 281. 

42 C.J. p 548 mote 93. 

95- Minn.—Lehman v. Norton, 253 
N.W. 663, 191 Minn. 211. 

98. Wis.—Below V. Robbins, 45 N. 

W. 416. 76 Wis. 600, 20 Am.S.R, 89, 
8 L.R.A. 467. 

42 C J. p 548 note 94. 

Matters arising or discovered since 
former motion 

Motion to modify or vacate order, 
founded om matters arising since the 
former motion, or matters since then 
discovered is proper, where there is 
no laches.—Cazneau v. Bryant, 13 N. 
Y.Super. 668, 4 Abb Pr. 402. 
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neglect.^"^ If the order was rig-ht at the time it 
was made, the court will not rescind it in conse¬ 
quence of a recital in the order of an erroneous 
reason for it.^^ 

Cams of action or defense; due diligence. It 
has been held, where a motion to vacate or modify 
an order is filed during the term at which it was 
made, that the movant is not required to allege or 
prove a valid cause of action or defense, as the 
case may he hut in order to set aside an ex parte 


60 C.J. S. 

order a showing of due diligence and a meritorious 
defense has been required.^ 

Particular grounds for amending, modifying, or 
vacating orders include improvidence, mistake, or 
inadvertence in making them;- fraud or artifice in 
their procurementwant of jurisdiction to grant 
the orders;^ and irregularities in the proceedings 
on which they were founded®* such as noncompli¬ 
ance with statutes or rules of court,and want or 
insufficiency of notice.'^ Noncompliance with the 
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97, N-.C.—Long v. Cole. 74 N.C. 267. 
42 C-J. p 548 note 95. 

98, N.T —Peeling v. Peeling, 161 N. 
T.S. 963. 

99, Okl.—Long V. Hill, 145 P 2d 434, 
193 Okl. 463—Montague v. State 
ex rel. Commissiomers of Land Of¬ 
fice of Oklahoma, S9 P.2d 283, 184 
Okl. 574. 

1. IIl.--In re Kelly's Estate, 282 Ill. 
App. 498. 

2. Cal.—Carter v. J. W. Silver 
Trucking Co., 47 P.2d 733, 4 Cal 2d 
198—Drinkhouse v. Van Ness, 260 
P. 869. 202 Cal 359—PToltum v. 
Greif, 78 P. 11, 144 Cal. 621—Wig- 
gin V. Superior Court, 9 P. 646, 68 
Cal. 398—Sheldon v. Superior 
Court, Los Angeles County, Long 
Beach Department, 108 P.2d 945, 
42 Cal.App,2d 406—Carson v, Em¬ 
mons Braying & Safe Moving Co., 
64 P.2d 176, 18 CalApp.2d 320, fol¬ 
lowed in 64 P2d 178, 18 Cal.App.2d 
768—Bryant v Superior Court in 
and for San Joaquin County, 61 P. 
2d 483, 16 CalApp.2d 556—Burbank 
V. Continental Life Ims. Co., 38 P. 
2d 451, 2 Cal.App.2d 664—In re 
Easton's Estate, 2S P.2d 376, 136 
Cal.App. 213—Harris v, Minnesota 
Inv. Co, 265 P. 306, 89 Cal.App. 
396. 

Fla.—Eli Witt Cigar & Tobacco Co. 

V. Somers, 12? So 333, 99 Fla 592. 
N.T.—In re Bartlett's Will, 299 N.T. 

S. 316. 164 Misc. 524. 

S.D.—Boshart v. National Ben. Ass'n 
of Mitchell. 273 NW. 7, 65 S.D. 
260. 

Vt. — ^Vermont Evaporator Co. v. 

Taft, 184 A. 704, 108 Vt. 209. 

42 C.J. p 548 note 99. 

InadverteiLce working inequitable 
conclusion 

U.S.—Illinois Printing Co. v. Elec¬ 
tric Shovel Coal Corporation, D.C 
Ill., 20 F.Supp 181. 

Entry not in accord with, order actn- 
ally made 

Cal.—Culligan v. Leider, 149 P 2d 
894. 65 Cal.App.2d 51. 

Order made In exercise of Judgment 
The power of a court to set aside 
orders which were inadvertently 
made does not permit vacation of an 
order made as result of exercise of 
Judgment.—Triplett v. Superior 


Court of Santa Barbara County, 133 
P.2d 690, 57 CalApp.2d 536, reheard 
135 P.2d 4. 57 Cal.App.2d 536. 
Neglect, mistake, or inadvertence of 
counsel 

Cal.—Bouvett v. Layer, 104 P.2d 115, 
40 Cal.App.2d 43. 

Idaho.—State ex rel. Sweeley v. 

Braun, 110 P.2d 835, 62 Idaho 258 
N.M.—Morrison & Pardue v. Rob- 
erts-Dearborne Hardware Co., 287 
P. 290, 34 N.M. 636. 

CJourt’s mistake in overlooking own 
rule in making order striking motion 
to reopen confession judgment was 
held not ground for motion to reopen 
order —Brinkman v. Paulciewski, 
245 Tll.App 307. 

HOustake or inadvertence held not 
shoum 

KT.—Polo V. Stern. 292 N.T.S. 453, 
249 App.Div. 817. 

3. Cal.—Sheldon v. Superior Court, 
Los Angeles County, Long Beach 
Depa.rtment, 108 P,2d 945, 42 Cal. 
App.2d 406. 

N.J.—De Gruchy v. Wilscot Land 
Co., 159 A. 164, 110 NJ.Eq. 80. 
Tex.—Brammer & Wilder v. Lime¬ 
stone County, Civ App., 24 S.W.2d 
99, error dismissed. 

Wis.—^In re Bailey’s Estate, 238 N. 

W. 845, 205 Wis. 648. 

' 42 C J. p 548 note 1. 

I Inherent power of courts 

The power to annul an order pro¬ 
cured by fraud is inherently vested 
in courts.—^Hirsch v. Hirsch, 168 P. 
2d 770, 74 Cal.App 2d 391. 

4. Cal.—In re Callaway's Guardian¬ 
ship, 26 P.2d 098, 135 Cal.App. 158. 

Ill —Toman v. Park Castles Apart¬ 
ment Bldg. Corporation, 31 N.E.2d 
299, 375 111. 293. 

Mont.—^Vande Veegaete v. Vande 
Veegaete. 265 P. 348, 79 Mont. 68. 
N.Y.—^Herskovitz v. Travelers Ins 
Co., 73 N.T.S.2d 851, 272 App.Div. 
584, appeal denied 75 N.T.S.2d 533, 
273 App.Div. 758—Saranac Land & 
Timber Co. v. Roberts, 175 N.T.S. 
545, 187 App.Div. 361. 

42 C.J. p 549 note 4%. 

Order not void on face 

If an order of trial court is void 
in fact for want of Jurisdiction, but 
not void on its face, a separate ac¬ 
tion of attack is the preferable pro¬ 
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cedure.—^Fallon v. Superior Court in 
and for City and County of San 
Francisco, 90 P.2d 858, 33 Cal.App.2d 
48. 

Incorrect assumption of jurisdiebion 
An assumed jurisdiction, shown 
not to have been based on estab¬ 
lished fact, warrants impeachment 
of an order pendente lite made oin 
such incorrect assumption.—Sullivan 
V. McFetridge, 55 NT.S2cl 611. 

5. NC.—Long V. Cole, 74 N.C. 267. 

42 C J. p 548 note 2. 

e. N.T.—Ross V. Wigg, 6 N.T.Civ. 

Proc. 268. 

42 C.J. p 549 note 3. 

7. Mojit.—Vande Veegaete v. Vande 
Veegaete, 255 P. 348, 79 Mont. 68. 
N.T.—Emig-raint Industrial Sav. Bank 
V. Fleetwood Terrace, 287 N.T.S, 
84, 217 App.Div. 902. 

42 C.J. p 54 9 note 4. 

Interest of party not notified 

(1) Order granti'd without notice 
of motion to opposing party who has 
substantial interest in subject mat¬ 
ter will be vacated.—^People ox rel. 
City of New York v. Every, 248 N. 

T. S. 92, 231 App.Div. 676. 

(2) Where order has been wrong¬ 
fully entered without notice to par¬ 
ty entitled thereto, he may demand 
its vacation, at least to the extent 
that it affects his interest.—In re 
Stolzenbach's Estate, 29 A.2d 6, 346 
Pa, 74—Lancaster and Mintzer’s Ap¬ 
peal, 4 A. 333, 111 Pa. B24. 

Absence of prejudice 

An omission to give inotice of mo¬ 
tion, where such notice should have 
been given, constitutes ground for a 
motion on behalf of the adverse par¬ 
ty to set aside the order obtained ex 
parte, but even then the order may 
be allowed to staind if it should be 
made to appear that the adverse par¬ 
ty was in point of fact in nowise 
prejudiced. 

U. S.—Fox V. McGrath, C.C.A.N.T., 
152 B'.2d 616, certiorari denied Mc- 
Gralh v. Fox, 66 S.Ct. 966, 327 U.S. 
806, 90 L.Ed. 1030. 

N.Y.—Shaw V. Coleman, 54 N.T.Su¬ 
per. 3, 6. 3 N.T.St. 534. 

Order amending petition In cozu 
demnntion by United States under 
Second War Powers Act, so as to 
show that judgment for fee-simple 
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terms of a conditional order is ground for vacating 
it;S and the failure of the order to conform to the 
decision is ground for vacating it or amending it 
so as to make it conform.^ 

Loyalty to the policy of exacting utmost fidelity 
of attorneys does not require the setting aside of 
court orders when the transactions are open and 
aboveboard.^® It would seem that an order made 
for the benefit of a spouse or other dependent may 
be vacated on proof that the beneficiary has de¬ 
parted from the state permanently and when 
the beneficiary of an order departs from the state 
permanently the court may construe that to be an 
abandonment, not only of the benefits of the order, 
but also of the person chargeable with compliance 

with the order.^2 

Injury to attacking party. In order to invoke 
the extraordinary powers of a court of equity to 
vacate or ignore an order because it was procured 
by extrinsic fraud, the party making the attack 
must show injury by reason of the order.13 

e. Proceedings 

(1) In general 

(2) Before what court or judge 

(3) Venue 

(4) Application or motion 

(5) Notice 

(6) At whose instance 

(7) Hearing, determination, and relief 

(1) In General 

An order, once made, can be modified or vacated only 
In the manner prescribed by statute. Where an order is 


appealable, an appeal and a motion to vacate may be ai- 
ternative remedies. 

An application to amend an order is an auxiliary, 
not an independent, proceeding.^^ order, once 

regularly made or entered, can be modified or va¬ 
cated by the trial court only in the manner pre¬ 
scribed by statute the procedure prescribed by 
statute for the amendment, modification, or vaca¬ 
tion of orders should, or must, be followed.^® In 
general, it may be said that the same formalities 
are requisite to confer jurisdiction on a judge or 
court to amend or correct an order previously 
granted in a matter in litigation as would be nec¬ 
essary to obtain an order in the first instance.®- 

Where an order is appeatable^ under some au¬ 
thorities, an appeal and a motion to vacate are al¬ 
ternative remedies, and a party may pursue either 
at his option,although there is also authority to 
the effect that in some cases appeal is the proper, 
or at least the preferable, remedy.^® 

Where an order is not appeatable j the proper 
remedy is an application, made to the trial court 
or judge authorized to entertain it, asking for a re¬ 
settlement, vacation, or modification of the order,20 
and from a denial of such an application an appeal 
may be taken,^! or in proper cases the point may 
be saved for review on appeal from the final judg- 

ment.22 

IVhere tzvo conflicting orders are eiitered at the 
same time on the hearing of a demurrer and a mo¬ 
tion for leave to withdraw it in a cause, each party 
preparing one and the judge signing both, the prop¬ 
er practice is not to move to resettle the orders, but 


title instead of temporary use of 
land -was sought, was not subject to 
vacation merely because entered 
without notice to landowners.—U. S. 
V. 165 1978 Acres of Land, More or 
Less, in East Hampton Tp., Suffolk 
County, N. Y., D.C.N.T., 61 P.Supp. 
362. 

8. S.C.—Corpus Juris (Quoted in 
Waring v. Johnson, 159 S.E. 829, 
830, 161 S.C. 522. 

42 C J. p 532 note 67, p 548 note 98 
[a]. 

Terms and conditions generally see 
supra 9 56. 

9. N.Y.—Hunt v. Wallis. 6 Paige 
371. 

10. Tex.—^Henderson v. Shell Oil 
Co., 208 S.W.2d 863. 

11. N.T.—^Fenelle v. Penelle, 46 H. 
Y.S.2d 776, 183 Misc. 123—Urdane- 
ta V. Urdaneta, 44 N.Y.S.2d 142. 

12. N.T.—^Kaplan v. Kaplan, 67 N.* 
T.S.2d 121, 188 Misc. 397. 


13. U.S.—^In re Eox West Coast 
Theatres, C,C.A.Cal, 88 P.2d 212, 
certiorari denied Tally v. Pox Film 
Corporation, 157 S-Ct. 944, 301 U. 
S. 710, 81 L.Ed. 1363, rehearing 
denied 58 S.Ct. 7, 302 U.S. 772, 82 
L.Ed, 598. 

14- Ind.—Harris v. Tomlinson, 30 N. 

E. 214, 130 Ind. 426. 

Okl.—^Breeding's Pet.. 182 P. 899, 75 
Okl. 169. 

15. Cal.—Eisenberg v. San Francis¬ 
co Super. Ct., 226 P. 617, 193 Cal. 
575—Holtum v. Greif, 78 P. 11, 144 
Cal. 521—Fallon v. Superior Court 
in and for City and County of San 
Francisco, 90 P.2d 858, 33 Cal.App. 
2d 48. 

At common law, relief by virtue of 
vacating orders entered and reinstat¬ 
ing cause could be had only by writ 
of error coram nobis.—McCord v. 
Briggs & Turivas, 170 N.E. 320, 338 
Ill. 158. 


Francisco v. Superior Court in and 
for City and County of San Fran¬ 
cisco, 151 P. 129, 170 Cal. 755, Ann. 
Cas.l916E 199. 

42 C.J. p 549 notes 7, 8. 

17. N.Y.—Simmons v. Simmons, 32 
Hun 551. 

18. N.D.—Clopton v. Clopton, 88 N. 
W. 562, 10 N.D. 569, 88 Am S.K. 
749. 

42 C.J. p 549 note 11. 

19. N..T.—^Hollander v. Mascuch, 43 
A 2d 272, 137 N.J.Eq. 17. 

42 C.J. p 549 note 12. 

20. N.Y.—Schweit v. Metropolitan 
St. H. Co.. 53 N.T.S. 645, 24 Misc. 
409. 

42 C.J. p 650 notes 15-18. 

21. N.T.—^Deutermann v. Pollock, 65 
N.Y.S. 829, 36 App.Div. 622. 

42 C.J. p 550 note 17. 

22. N.C.—^Alexander v. Alexander, 
27 S.E. 121, 120 N.C. 472. 

42 C.J. p 550 note 18. 


16. Cal.—United Hailroads of San 
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to move to vacate the order not in accordance with 
the decision of the court. 

Parties. Failure to have the necessary parties 
'before the court in a proceeding to annul an order 
affecting them is a fundamental defect which may 
be notice at any stage of the case.^^ It has been 
held that in an ordinary case a defaulting party will 
not be heard with respect to the vacating of an or¬ 
der under which much constructive work has been 
done.'2'5 In proceedings to have the court expunge 
various orders from the journals of various courts, 
the clerks of court of different counties, judges of 
certain courts of different districts, and judges of 
certain courts of different parties cannot properly 
be joined in a single action, since the relief prayed 
for against each of the judges and each group of 
judges is wholly different.^® 

(2) Before What Court or Judge 

In strict practice, a motion to amend or vacate an 
order should be made to the court or judge who granted 
it; but the rule is not applied in some cases, as where 
the court making the order was without jurisdiction. 

The rule of strictly regular practice is that a mo¬ 
tion to amend27 or to modify or vacate^s an order 
should be made to the court or judge who granted 
the order, and, as discussed in Courts § SQl, not to 
another judge or court of co-ordinate authority. 
The better practice would seem to require a motion 
to amend, modify, or vacate to be made to a term 
held by the same judge who granted the order,^^ 
except, perhaps, in extreme cases where the policy 
of the rule is clearly not applicable.A chamber 
order or order made by a judge out of court may 


be amended, modified, or vacated either by the 
judge who made the orderSl or by the court where¬ 
in the action is pending, whether held by the judge 
who made the order or by another juclge.32 

Ex parte order. In conformity to the practice 
above discussed, the general rule is that, where a 
judge or officer has granted an order ex parte, 
only the court^S or the judge or officers^ made 
the order can set it aside. 

Void order. The general rule above discussed 
does not apply where the court which made the 
order was entirely without jurisdiction and the or¬ 
der is therefore void.^^ 

(3) Venue 

Under some rules of practice a motion to vacate or 
modify an order must be made within the judicial dis¬ 
trict in which the action is triable or in a county ad¬ 
joining the county in which it is triable. 

A motion to vacate or modify an order has been 
held an ordinary motion in the action,36 so that 
it must be made according to a rule of practice 
providing that a motion on notice must be made 
within the judicial district in which the action is 
triable or in a county adjoining the county in which 
it is tnable.3'^ 

(4) Application or Motion 

Application to amend or vacate an order should be 
by motion unless a different mode is prescribed by stat¬ 
ute. 

An application to a trial court or judge to 
amend, modify, or vacate an order should be by 
motion^S unless a different mode is prescribed by 
statute. 3 9 


23. NT.—^Peist v. Wemgarten 
Bros., Inc., Ill N.T.S. 84S. 

42 C.J. p 550 note 19. 

24. Tex.—Hannon v. Heinson, Civ. 
App., 7 S.W 2d 613, aflarmed. Com. 
App„ 15 S.W.2d 579. 

25. N.T.—In re National Surety Co., 
1 N.T.S 2d 259, 165 Misc. 324, af¬ 
firmed 296 N.T.S. 911. 

20, Ohio.—State v. Marsh, 165 N.E. 
843, 3 20 Ohio St. 222. 

27, Ky.—^Davis v. Powell, 3 Ky.Op. 
420. 

42 C.J. p 550 note 23. 

28. Philippine.—Orais v. Escano, 14 
Philippine 208. 

42 C.J. p 550 note 24. 

29, N.T.—^People v. National Trust 
Co., 31 Hun 20. 

42 C.J. p 551 note 30. 

Change by judge of decision of his 
predecessor see Judges § 56 c. 

30. S.C.—State v. Price, 14 S.E. 490, 
35 S.C. 273. 

42 C.J. p 651 note 31, 


31. N.T.—McCarthy v. McCarthy, 13 
Hun 579 

42 C.J. p 551 note 33. 

32. N.T.—Wayne Iron Ore Co. v. 
Ontario Mineral Co., Inc., 165 N.T. 
S 380. 100 Misc. 187. 

42 CJ. p 551 note 34. 

33. N.T.—People v. Cooper, 57 How. 
Pr. 163. 

42 C J. p 551 note 39. 

34. N.T.—Belmont v. Erie R. Co., 52 
Barb. 637. 

42 C.J. p 551 note 40. 

35. N.T.—^Kamp v. Kamp, 59 N.T 
212 . 

42 C.J. p 552 note 43. 

Effect of void order see iinfra § 65. 

TTnder some statutes application to 
vacate order, made without authori¬ 
ty by iudge of another judicial dis¬ 
trict must be made to judge of coun¬ 
ty in which action is pending.—King 
V. King, 231 N.W. 846. 59 N.D. 688. 

36. N.T.—Cohen v. Mann, 193 N.T. I 

S. 19 9, 118 Misc. 264. I 
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37. N.T.—Cohen v. Maun, supra. 

42 C.J p 552 note 47. 

Venue of motions generally sec su¬ 
pra § 7. 

Cause triable in. particular district 

(1) In New York in a cause triable 
in the first district the motion must 
be made in that district.—Reilly v. 
Reilly, 204 N.T.S. 97, 122 Misc. 821— 
42 C.J. p 552 note 48. 

(2) A motion is not properly made 
m the first district, however, to va¬ 
cate on order made el.sewhcre.— 
Palmer v. Rotary Realty Co., 178 N. 
Y S. 461, 109 Misc. 243. 

38. Tenn.—Connor v. Frierson, 38 S. 
W. 1031, 98 Tenn. 183. 

42 C.J. p 552 note 51. 

Relief on defective and insufficient 
motion held not in excess of court’s 
jurisdiction.—State v. Mississippi, 
etc., River Drain. Dist, 238 S.W 446, 
292 Mo. 696. 

33m Petition, affl'davlt, and summons 

Okl.—Hawkins v. Hawkins, 153 P. 

844, 62 Okl. 786. 

42 C.J. p 652 note 51 [b]. 
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Leave to renew a motion to vacate is governed 
by the rules applicable to other motions.'^o 

(5) Notice 

Notice of motion to amend or vacate an order may be 
required except in the case of ex parte orders or orders 
made without notice. 

A party who may be interested in resisting the 
motion may be entitled to notice of a motion to 
amend, modify, or vacate an order,41 and especially 
so when the order sought to be amended, modified, 
or vacated is an order that was itself settled, made, 
and entered on notice,*42 but, ordinarily, in the ab¬ 
sence of a statute or rule of court requiring notice, 
ex parte orders or orders made without notice may 
be amended, modified, or vacated without notice ;43 
and it has been held that, where according to the 
ordinary course of proceedings cause cannot well 
be shown against the motion,44 or where the order 
is not conformable to the practice of the court,45 
it may be revoked without notice, and that an ad¬ 
ditional order made a short time after a prior order, 
in a proceeding of which the party had notice, may 
be made without further notice.45 Further, it has 
been held that a trial judge may, before final judg¬ 
ment, strike an order not conforming to the decision 
intended by him to be made, or an erroneous order, 
without further hearing or notice to the parties,4'^ 
and that a trial court on ex parte application has 
jurisdiction to correct mistakes in its orders which 
are not actually the result of the exercise of judg- 
ment.48 


§ 62 

The consent of counsel to an order rescinding a 
previous order is equivalent to notice of application 

therefor.49 

Waiver of notice may result from appearance and 
argument on the merits.^® 

(6) At Whose Instance 

A court may vacate an erroneous or void order, or one 
procured by fraud, of its own motion or on the application 
of a party interested; and it may exercise of its own mo¬ 
tion its power to amend or vacate its order during the 
term. 

In a proper case the court may, of its own mo¬ 
tions i or on the application of a party interested or 
aggrieved,52 vacate or set aside an erroneous or 
void order, or one procured by fraud; likewise, the 
power of a court to amend, modify, or vacate its 
order during the term, as discussed supra subdivi¬ 
sion c (2) of this section, may be exercised by the 
court of its own motion.^^ 

(/) Hearing, Determination, and Relief 

(a) In general 

(b) Discretion of court 

(c) Relief granted 

(a) In General 

A clear case must be shown In order to Justify the 
granting of a motion to amend or vacate an order. A 
party will seldom be relieved against his neglect. 

The court can correct an order previously en¬ 
tered by the clerk, ^4 basing the amendment not only 


40. N.Y.—Sheehan v. Carvalho, 42 
N.T.S. 222, 12 AppDiv. 430, 4 N. 
Y.Ann.Cas. 32. 

42 C.J. p 552 note 56. 

Leave to renew geinerally see supra 
§ 45. 

41. Nev.—State v. State Bank, etc., 
Co., 139 P. 505, 142 P. 627, 37 Nev. 
55. 

42 C J. p 553 note 58. 

Notice of motion generally see supra 
§§ 13-19. 

42. Cal.—Coburn v. Pacific Lumber, 
etc., Co., 46 Cal. 31. 

Mo.—^Aull V. St. Louis Trust Co., 50 
S.W. 289, 149 Mo. 1. 

43. Cal.—^Eisenberg v. San Francis¬ 
co Super. Ct., 226 P. 617, 193 Cal. 
575. 

42 C J. P 553 note 61. 

44. N.Y.—^Moore v. Merritt, 9 Wend. 
482. 

45. N.Y.—Moore v. Merritt, supra. 

40. Mo.—Blackwell-Wielandy Book, 
etc., Co. V. John D. BolaJnd Book, 
etc., Co., App.. 226 S.W. 274. 

42 C.J. p 553 note 64. 

47. Mass.—DeLuca v. Boston Ele¬ 


vated Ry. Co., 45 N.E.2d 463, 312 
Mass. 495. 

48. Cal.—In re Burnett's Estate, 79 
P.2d 89, 11 Cal.2d 259. 

49. Mo.—State v. Bragg, 63 Mo.App. 

22 . 

50. Iowa.—Chicago, etc., R. Co. v. 
Estes, 33 N.W. 124, 71 Iowa 603. 

51. U.S.—In re Bang, D.C.Tenn., 11 
P.Supp. 351. 

Cal.—Carter v. J. W. Silver Trucking 
Co., 47 P.2d 733, 4 Cal.2d 198— 
Carson v. Emmons Draying- & Safe 
Moving Co., 64 P.2d 176, 18 Cal. 
App.2d 326, followed in 64 P.2d 
178, IS Cal.App.2d 768—Harris v. 
Minnesota Inv. Co., 265 P. 306, 89 
Cal.App. 396. 

42 C.J. p 544 note 56, p 553 note 67. 

Court of equity 

N.J.—De Gruchy v, Wilscot Land 
Co., 159 A. 164, no N.J.Eq. 80. 

Order void on its face 

Cal.—Moran v. Superior Court in and 
for Sacramento County, 96 P.2d 
193, 35 Cal.App.2d 629, superseding 
94 P.2d 1015—Michel v. Williams, 
56 P2d 546, 13 Cal App 2d 198 
Court was under duty to vacate 
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order made without Jurisdiction 
where its attention was called there¬ 
to by motion.—Vande Veegaete v. 
Vande Veegaete, 255 P. 348, 79 Mont. 
68 . 

asistake not result of exercise of 
judgment 

A trial court on its own motion 
has jurisdiction to correct mistakes 
in its orders which are not actually 
the result of the exercise of judg¬ 
ment.—In re Burnett's Estate, 79 P- 
2d 89, 11 Cal.2d 259. 

52. Cal.—In re Burnett's Estate, su¬ 
pra. 

N.J.—^De Gruchy v. Wilscot Land Co., 
159 A. 164, 110 N.J.Eq. SO. 

42 C.J. p 544 mote 55. p 553 note 68. 
Order void on its face 
Cal.—^i'lichel v. Williams, 56 P.2d 546, 
13 Cal.App.2d 198. 

53. Okl.—^IMannah v. Robinson, 188 
P.2d 360—St. Louis, etc., R. Co. v. 
Lowrey, 160 P. 716, 61 Okl. 126. 

54. Ill—Ziolkowski v. Cobe, 144 Ill. 
App. 186. 

42 C.J. p 553 note 71. 

Entry of order see supra § 59. 
Hearing, determination, and relief 
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on the court’s memory^'S or affidavits^® as to what 
the order was, but also on memoranda where the 
correction merely makes the order, as amended, 
conform to the intended order of the court.®"^ 

A clear case must be shown to justify the grant¬ 
ing of a motion to amend or vacate an order,®® and 
a party moving to strike certain matters from inter¬ 
locutory orders as ■ spurious has the burden of 
proof.® 9 Where the grounds of the application are 
explicitly denied, in the absence of further evidence 
the order should not be vacated.®® An order will 
seldom be disturbed merely because it is based on 
findings of facts which may seem to be against the 
weight of evidence.®^ When the order was granted 
on argument before a full bench, very slight rea¬ 
sons will induce less than a full bench to refuse to 
vacate it.®^ 

Negligence of moving party. A party will sel¬ 
dom be relieved against the sheer neglect of him¬ 
self or counsel;®® and in such circumstances he may 
be deemed to have waived objections to irregulari¬ 
ties in the order,®^ although the rule may be other¬ 
wise in the case of a void order.®® 

Failure to object. An order denying a motion 
to strike out provisions in another order has been 


affirmed on the ground that movant failed to make 
any seasonable objections to the provisions in ques¬ 
tion.®® 

No fomal findings are necessary to support an 
order refusing to vacate an order theretofore 
made.®"^ 

(b) Discretion of Court 

The vacation or amendment of an order rests largely 
in the discretion of the court, which will not be controlled 
except in case of abuse. 

Whether or not the power to vacate or amend 
an order shall be exercised in any particular case 
rests largely in the discretion of the court or 
judge;'®® and this discretion, while not arbitrary,®9 
will not be controlled except in case of abuse.^® 
It has been held that an amendment must be one 
that can be made without injustice, or on terms 
which preclude injustice.'^^ 

(c) Relief Granted 

The relief granted on a motion to amend or vacate an 
order should be limited to that requested and such other 
relief as may be strictly incidental thereto. 

The relief granted on a motion to amend, modify, 
or vacate an order should be limited to that request¬ 
ed and such other relief as may be strictly inci- 


awarded on motion geinerally see 
supra §§ 36-39. 

55. Ill.—Daly v. Chicago, 129 N.E. 

139, 295 Ill. 276. 

42 C.J. p 553 note 72. 

66. Del.—State v. Naylor, 90 A. 880, 
28 Del. 99. 

42 C.J. p 553 note 73. 

57. Ill.—^Daly v. Chicago, 129 N.E. 
139, 295 Ill. 276 

42 C.J. p 553 note 74. 

58. Ill.—^McCord v. Briggs & Turiv- 
as, 170 N.E 320, 33S Ill. 158. 

N.J.—Standard Embossing ' Plate 

Mfg. Co. V. American Salpa Corpo¬ 
ration, 166 A. 542, 113 N.J.Eq 246. 
42 C.J. p 554 note 77. 

USotion not supported "by evidence 
Mo.—Hurst Automatic Switch & Sig¬ 
nal Co. V. Trust Co. of St. Louis 
County, 5 S.W.2d 3. 

Okl.—Bell V. Trosper, 149 P.2d 508, 
194 Okl. 257. 

Transcript as evidence 
Transcript of proceedings duly 
certified by court reporter was legal 
evidence on hearing of motion to 
strike certain matters from interloc¬ 
utory orders as spurious—^Ex parte 
Green, 129 So. 72, 221 Ala. 298. 
Svifience held Insufficient 

.authorize vacation of order.— 
Sunbe-am Heating Co. v. Chambers, 
53 N.E.2d 294, 321 Ill.App. 620. 
Presumption as to record 

Petition and order sought to be va- I 


cated, which were only evidence in¬ 
troduced on motion to vacate, may 
be assumed to constitute record — 
Poston V. Delfelder, 270 P. 1068, 39 
Wyo. 163, rehearing denied 273 P- 
176. 39 Wyo. 163. 

59. Ala—iSx parte Green, 129 So. 
72, 221 Ala. 298. 

60. Pa,—Miller v McCullough, 6 Pa. 
Dist. 557, 19 Pa Co 341. 

42 C.J. p 554 note 78. 

61. .N.T.—Roche v. Ward, 7 How.Pr. 
416. 

42 C J. p 554 note 79. 

62. N.l'.—^Day v. Wilber, 2 Cal. 251, 
Col. & C.Cas. 400. 

63. Main.—State v. Carey, 187 N.W. I 
710, 151 Minn. 517. 

42 C.J. p 554 note 81. 

64. NY.— Johnston v. Bloomer, 3 
Edw. 328. 

42 C.J, p 554 note 82. 

65. N.T.—Johinston v. Bloomer, su¬ 
pra. 

66. N Y".—In re National Surety Co , 
296 N.T.S. 911. 

67. ULah.—Sandall v. Sandall, 193 P. 
109.3. 57 Utah 150, 15 A.L.R. 620. 

68. U.S.—Bass V. Baltimore & O. 
Terminal R. Co., C.C.A.I11., 142 P.2d 
779, certiorari denied 65 S.Ct. 135 
323 U.S. 775, 89 L.Ed. 619—Jones v. 
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1 Thompson, C.C.A.Ark., 128 F.2d 

888 . 

Mont.—^Kosonon v. Waara, 285 P. 668, 
87 Mont. 24, 

Old.—Hunger v. Rogers, 112 r.2d 361, 
188 Okl. 620. 

Va.—Kjrm v. Bembury, 178 S.E. 5S, 
163 Va. 891. 

42 C.J. p 554 note 86. 

Power and right 

^ However, it has also been said that 
"it is not a matter of di.scrftion. 
The trial court has the absolute pow¬ 
er and right to reconsider any pre¬ 
vious order."—Lehman v. Norton, 253 
N.W. 663, 664, 191 Minn. 211. 

69. Va—^Kirn v. Bembury, 178 S.E. 
53, 163 Va. S91. 

42 C.J. p 554 note 87. 

70. Ohio.—Fowble v. Walker, 4 Ohio 
64. 

42 C.J. p 554 notes 86~S8. 

In applying- statute granting 
courts discretion to set aside orders, 
they should exercise and maintain 
that liberal spirit which prompted 
the legislature to grant this discre¬ 
tionary power.—Kosonen v. Waara, 
285 P. 668, 87 Mont. 24. 

Biscretlon hold not abused 
Mich — R. c. Mahon Co. v. E. S. 
Knapp Co., 268 N.W. 828, 277 Mich. 
103. 

71. N.T.—Prym v. Peck, etc., Co.. 
121 N.T.S. 57, 136 App.Div. 666. 

42 C.J, p 554 note 89. 
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dental theretoJ^ However, a motion to open an 
order and for the relief to which the moving party 
deems himself entitled may be combined, and it 
rests in the discretion of the court whether or not 
both branches of the motion shall be heard togeth- 
er.'^3 Where a motion, made to vacate and set 
aside an order, also contains an alternative prayer 
for general relief, the court may modify the or¬ 
der.'''^ It has been held that an order may not 
be set aside by order entered in another cause,^5 
especially without noticed® 

Substitution of judge's order for court order. 
An order made by a court on a motion properly 
submitted to the court should not be resettled by 
substituting therefor an order made by a judge.'^'^ 

f. Effect 

An amended order takes the place of the original or¬ 
der; the effect of vacating an order is the same as 
though it had never existed. 

An amended or resettled order takes the place 
of the original order.'^s 

Where an order is vacated, the effect is the same 
as though such order had never existed,*^® and in 
some cases it may have the legal effect of an order 
directing the opposite of the original order.80 An 
order irregular because entered contrary to a pre¬ 
vious order is not void, and will be made good 
by relation by setting aside the former order.s^ An 
order refusing to vacate a void order does not 
validate the latter.®^ 

g. Vacation Implied or by Operation of Law 

Noncompliance with requirements as to making or 
entering orders may vacate an order; and an order stay¬ 
ing proceedings may be vacated by proceeding to trial. 

Noncompliance with requirements as to making 
or entering orders may vacate an order by opera¬ 
tion of law,S'3 particularly where a statute or rule 


declares that such shall be the effect.An order 
sta^ung proceedings in a cause may be as effectual¬ 
ly vacated by proceeding to trial as by a direct or- 

der.SS 

Death of a party does not necessarily vacate or 
render inoperative prior orders made in the cause.^® 

§ 63 . ■ ■ Reinstatement of Order Vacated 

The vacation of an order vacating another order rein¬ 
states the latter, unless it was void for lack of jurisdic¬ 
tion. 

An order vacating a formal order may itself be 
vacated at the same term if the parties are still 
before the court, in which case the original order is 
reinstated.87 On the other hand, a vacated order 
cannot be reinstated if it was void for lack of ju- 
risdiction.ss Accordingly, if a judge at chambers 
makes an order which he has no power to make, 
and afterward sets the order aside, and then at 
chambers by a subsequent order reinstates the first 
order, the order reinstating is also without authori¬ 
ty and void.s® 

§ 54, - Construction Generally 

a. General rules 

b. Extrinsic evidence 

c. Recitals 

d. By whom construed 
a. (xeneral Rules 

An order should be considered as a whole, and the 
meaning of an ambiguous order must be determined by 
the court's intention in making it. 

The same rules of interpretation apply in ascer¬ 
taining the meaning of a court's order as in ascer¬ 
taining that of any other writing.The court 
speaks by its order, and effect must be given to it 
according to its terms,*^i but not extended beyond 


72. N.T.—^Adams v. Ash, 11 N.Y.St. 
618, 46 Hun 105. 

42 C-J. p 554 note 92. 

73. N.Y.—^Riggs V. Pursell, 74 N.Y. 
370. 

42 C.J. p 555 note 94. 

74. N.Y.—Ives v. Ives, 29 N.Y.S. 
1053, 80 Hun 136. 

75. Ill.—Chicago Title, etc., Co. v. 
Tilton, 166 Ill.App. 610. 

76. Ill.—Chicago Title, etc., Co. v. 
Tilton, supra. 

77. N.Y.—Lippmeott v. Westray, 6 
N.Y.Civ.Proc. 74. 

78. N.Y.—^Feist v. Weingartetti 
Bros., Inc., Ill N.Y.S. 848. 

79. U.S.— Corpus Juris cited iu 
Mitchell V. Joseph, C.C.A.I11., 117 


F.2d 253, 255—^In re King, B.C. 
Tenn., 11 F.Supp. 351. 

42 C.J. p 555 note 1. 

80. Cal—In re West, 122 P. 953, 16’2 
Cal. 352. 

42 C.J. p 65'5 note 2. 

81. N.Y.—Studwell v. Palmer, 6 
Paige 166, 

82. Cal.—Smith v. Los Angeles, etc., 
R. Co, 34 P. 242. 

83. Ariz.—^Hewins v. Weiler, 264 P. 
101, 33 Ariz. 283. 

Effect of: 

Rehearing see supra § 40. 
Renewal of motion see supra §§ 
44-49. 

84. N.Y.—Bronner v. Loomis, 17 
Hun 439. 


85. Wis.—^Bacon v. Bicknell, 17 Wis. 
523. 

86. N.C.—Collier v. Newbem Bank, 
21 N.C. 328. 

42 C.J. p '5'55 note 9. 

87. Ill.—People v. Colvin, 46 N.E. 
14, 165 Ill. 67. 

42 C.J. p 555 note 5, 

88. N.Y.—In re Hoff, 297 N.Y.S. 39, 
251 App.Div. 864, affirmed Hoff v. 
Hoff, 12 N.B.2d '580, 276 N.Y. ’569. 

89. Cal.—^Loomis v. Andrews, 49 Cal. 
239. 

90. Cal.—Gardner v. Rich Mfg. Co., 
158 P.2d 23, 68 Cal.App.2d 72'5— 
Roraback v. Rorahack, 101 P.2d 
'772, 38 Cal.App.2d 592. 

91- N.Y.—People v, Seneca Falla 
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its terms and ordinarily an order will not be 
construed as going beyond the motion in pursuance 
of which it is given.^^ All parts of an order must 
be read together, and the order considered as a 
whole and, when a court is called on to choose 
between a construction that gives significance to 
all clauses of an order and another that makes one 
of the clauses meaningless, the former is pre¬ 
ferred.® ^ The meaning of an ambiguous order 
must be determined by what preceded it,®® by the 
court’s intention in making it,®'^ and by reference 
to the surrounding circumstances.®® The orders of 
boards or courts administered by men unlearned in 
technical requirements should not be strictly con¬ 
strued.®® 

Various particular words and phrases have been 
construed in connection with orders,i including such 
words and phrases as “and,”2 “bond,”3 “during 
pendency of any appeal, ”4 “in open court,”® ''re¬ 
fuse,”® “ten days’ stay of execution after notice of 
entry of judgment,”'^ “until,”® and “upon considera¬ 
tion of the court.”® 


b. Extrinsic Evidence 

An order cannot be qualified by reference to the opin¬ 
ion of the court granting it, unless its expression of the 
ground on which it was based is coupled wtih phrases 
making doubt. 

An order cannot be qualified in its operation and 
effect by reference to the opinion of the court 
granting it,!® unless the order expresses the ground 
on which it was based and such expression is 
coupled with phrases that make doubt.!! The 
court’s memorandum following an order, but not 
made part of it, docs not establish the existence 
of a fact referred to in the memo-randum, but not 
necessarily inferred from the order itself.!2 

c. Recitals 

The effect of a recital in an order may be overcome by 
other recitals thereof, or when read in conjunction with 
the notice of motion on other parts of the record. 

The ordinary effect of a recital in an order may 
be overcome by other recitals thereof,!® or when 
read in conjunction with the notice of motion!^ 
or other parts of the rccord.'is The part of an or¬ 
der reciting that the proceeding is against defend- 


Water Works Co , Inc., '207 "N.Y S 
21-5, 124 Misc. 123. 

42 C.J. p 555 note 1,3. 

“The court’s determination upon a 
given issue is to he taken from the 
language of the order or decree as 
entered and from no other source.”— 
Parmly v. Parmly, 1 A.2d 646, 647, 16 
NJMisc. 447, affirmed 5 A.2d 789, 
125 N.J.Eq. 545. 

Identification of order 
If the language used in determin¬ 
ing a motion identifies with reason¬ 
able certainty the order which is 
made, the order, if otherwise tenable, 
will be given effect.—Cox v. Tyrone 
Power Enterprises, 1‘21 P.2d 829, 49 
Cal.App.2d 383. 

92. U.S.—The Bettina, D.C.N.Y., 3 
P.Supp 39. 

S.C.—O’Connor v. Keiser, 67 S.E. 737, 
85 SC. 522. 

93. Utah.—Attorney General of 

Utah. V. Pomeroy, 73 P.2d 1277, 93 
Utah 426, 114 A.L..R. 726. 

94. Cal.—Bureau of Welfare, etc., v. 
Drapeau, 68 P.2d 998, 21 Cal.App 
2d 138. 

N.T.—Oesterreicher v. Oesterreicher, 
64 N.T.S.2d S49. 

“The true measure of a court or¬ 
der IS not an isolated phrase appear¬ 
ing therein, but, its effect when con¬ 
sidered as a whole.”—Gardner v. 
Rich Mfg. Co., 158 P.2d 23, 31, 68 
Gal.App.2d 725—^Roraback v Rora- 
back, 101 P.2d 772, '774, 38 Cal.App. 
2d 59.2. 

95. N T.—^American Exch Nat 

Bank v. Goubert, 104 N.E. 928, 210 
NT. 421. 


96. U.S,—Hendrie v. Lowmaster, C. 
C.A.Mich., 152 P2d 83. 

97. U.'S.—Plendrie v. Lowmaster, su¬ 
pra. 

Cal.—Gardner v. Rich Mfg. Co, 158 
P.2d 23, '68 Cal.App.2d 725—Rora- 
back V. Roraback, 101 P 2d 772. 38 
Cal.App 2d 592—^Bureau of Wel¬ 
fare, etc., V. Drapeau, 68 P.,'2d 998, 
21 Cal.App.2d 138. 

98. Cal.—Gardner v. Rich Mfg. Co., 
1-58 P.2d 23, 68 CalApp.2d 725— 
Roraback v. Roraback, 101 P.2d 
772, 38 CaLApp.2d 692. 

99. Miss.—^Hall v. Franklin County, 
185 So. 591, 184 Miss. 77—Martin 
V. Board of Sup'rs of Winston 
County, 178 So. 315, 181 Miss 363 
—Noxubee County v. Long, 106 So, 
83, 141 Miss. 72. 

1. Tex—^Bantuelle v. Bantuelle, Civ. 
App , 195 S.W.2d 686. 

2. Constmed to mean 

N.T —Sonneborn v. Libbey, 7 N.E. 

813, 102 N.T. 539. 

2 C.J. p 1342 note 78 [a]. 

3. N.T.—People v. Lowber, 28 Barb. 
65, 7 Abb Pr. 158. 

42 C.J. p 555 note 17. 

4. N.T. — ^McMahon v. Allen, 14 Abb. 
Pr. 220. 

4'2 C.J. p 5'5i5 note 18. 

5. Ga—Palmer Brick Co. v. Wood¬ 
ward, 69 S.E. 827, 135 Ga. 4-50. 

42 C.J. p 556 note 20. 

6. Fla.—^Fleming v. State, 56 So. 
298, 62 Fla. 48. 

42 C J. p 556 note 22. 
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7. N.T.—Gersman v. Levy, lOS N.T. 
S. 1107, '58 Misc. 174, appeal dis¬ 
missed llO N.T.S. 236, 1.26 App.Dxv. 
S3. 

42 C.J. p 556 note 23. 

8. Inclusion or eicclusion 
Whether tho word “until,” as used 

in a court order, is a word of inclu¬ 
sion or exclusion cannot bo delor- 
mined by any general rulo.--l?an- 
tuclle V. Bantuelle, Tex.Civ.App , 195 
SW.2d 1686 . 

9. Vt.—Hoyt V. Smith, 76 A. 3 07, 8,3 
Vt. 412. 

.12 C.J. p 556 note 25. 

10. Cal.—American Wt‘ll, etc, Co. v 
Kern County Super. Ct., 126 F. 497, 
19 Cal.App. 497. 

42 C.J. p '556 note 28. 

11. N.T.—Fisher v. Gould, 81 N.T. 
228—Tilton v. Beecher, 59 N.Y. 176, 
17 Am.R. 33'7. 

12. Minn.—Minneapolis (Jasliglit Co. 
V. Minneapolis. 143 N.W. 728, 123 
Minn. 231. 

42 C J p 656 note 30. 

13. N.Y.—Muller v. Philadelphia, 
104 N.YS. 782, 55 Misc. 30. 

42 C.J. p 556 note 34. 

Recitals generally see supra § 53. 

14. N.T.—Oppenheimer v. Carabaya 
Rubber, etc., Co., 130 N.T.S. 687, 
■145 App.Div. 830. 

42 C J. p 556 note 3'5. 

Notice of motion generally sec supra 
§§ 13-19. 

15. N.T.—^Davis v. Fogarty, 120 N. 
Y.S. 39. 134 App.Div. 500. 
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ant as a nonresident is not an adjudication that 
personal judgment can be entered against him, 
where he has made a general appearance.^® 

d. By Whom Construed 

The construction of orders is within the province of 
the court, but it may adopt the construction placed on 
an order by the parties. 

It is the province of the court to construe the 
meaning and purview of orders where there is 
ambiguity in an order, its construction by the court 
making it should be conclusive.^^ The interpreta¬ 
tion o-r construction by a court of one of its own 
orders will not be interfered with on appeal where 
such construction is in accordance with the con¬ 
struction of other similar orders.^^ 

Construction adopted by parties. The rule, as 
discussed in Contracts § 325, that, where the terms 
of an agreement are doubtful and the parties there¬ 
to have by their own conduct placed a construction 
on it which is reasonable, such construction may be 
adopted by the courts, may be applied to an order 
of court.20 

§ 65. - Operation and Effect 

a. In general 

b. Time of taking effect; expiration 

c. Time of performance 

d. Voidable order 

e. Void order 


f. Partial invalidity 

g. Conclusiveness; res judicata 

a. In General 

A valid orcler binds the parties and their privies. 

Although it has been stated that orders do not 
have the force of judgments,a party must either 
obey a valid or voidable order or move to set it 
aside,22 and a final order in a special proceeding 
may conclusively determine every question at issue 
therein.23 The substance, and not merely the lin¬ 
guistic form, of an order determines its nature and 
legal effect.24 

Order by memorandum or in open court. There 
is no material difference between the force or ef¬ 
fect of an order given by written memorandum and 
that of one given in open court.25 

On whom binding. While an order of court does 
not bind persons who are not parties or privies to 
the proceedings,2® or a person who does not have 
the opportunity to resist the making of the order,27 
it is binding on the parties and their privies ;28 a 
fortiori, parties who have availed themselves of the 
benefit of an order are bound by it,29 and may not 
be heard to complain of conditions imposed by 
it.29 A party may not question the validity of an 
order made at his request and on his stipulation.21 
An order granting to the moving party a favor is 
not imperative on him, unless so expressed.22 
The words ^^by laisf' have been held not to mean 
an order of court.22 


1€. Tenn—Gore v. McDaid, 178 S. 
W.2d 221, 27 Tenn.App. 111. 

17. Ga.—Corpus Juris cited in, Jor¬ 
dan V. Russell, 172 S E. 4'69, 470, 
48 Ga.App. 200. 

4.2 C.J. p 5'56 note 38. 

18 . ]srY.—^Farmers' L. & T. Co. v. 
Bankers, etc., Tel. Co., 16 N.E. 539, 
109 N.T. 342. 

19. N.T.—Union Trust Co. v. Wliit- 
on, 78 N.T. 491. 

20. Mont.—State v. Silver Bow 
County Second Judicial Dist. Ct, 
113 P. 472, 42 Mont. 49'6, Ann.Cas. 
1912B, 24'6. 

21. N.T.—^Williams v. Williams, 25 

N.T.S.2d 940, '261 App.Div. 470. 

affirmed 40 N.B.2d 1017, 287 N.T. 
■799. 

Operation and effect of orders open¬ 
ing or vacating judgments see 
Judgments § 30i5. 

Interlocutory orders; adjudication of 
rights 

Discretionary or interlocutory or¬ 
ders of superior court do not result 
in adjudication of rights of parties 
to action until case goes to final 
Judgment.—N. E. Redlon Co. Vw 


Franklin Square Corporation, 23 A. 
2d 370, 91 N.H. 502. 

22. Mich.—^Andres v. Washtenaw 
Circuit Judge, 283 N.W. 630, 287 
Mich. 412. 

42 C.J. p 556 note 44. 

23. N.T.—Bannon v. Bannon, 1 N.E. 
■2d 975, '270 N.T. 484, 105 A.L.R. 
1401. 

24. D C.—^Acker v. H. Herfurth, Jr., 
Inc., 110 P.2d 241, 71 App-D.C. 
241. 

Orders which were not approved 

by the trial judge were held to be of 
no force and effect.—Miller v. Mil¬ 
ler. 35 N.E.2d 62, 376 Ill. 628. 

25. Cal —Carter v. J. W. Silver 
Trucking Co., 47 P.2d 733, 4 Cal. 
2d 198. 

26. Wash.—Hillman v. Gray, 1 P. 
2d 318, 16,3 Wash 406, 7'5 A.L.R. 
1356. 

42 C.J. p 556 note 45. 

27. U.S.—^Hall V. Wilson, D.C.Tex., 
3'5 F.2d 189. 

28. N.T.—^Acker v. Ledyard, 8 Barb 
614, reversed on other grounds 8 
N.T. 62. 

42 C.J. P 556 note 46. 
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litigants and court 

An order made in the course of an 
action is binding on the litigants and 
court alike as long as it has not been 
set aside.—'City of Los Angeles v. 
Oliver, 283 P. 298, 10.2 CaLApp. 299. 

29. Ga.—Palmer Brick Co. v. Wood¬ 
ward, '69 S.E. 827, 13-5 Ga. 450. 

N.T.—^Weichsel v. Spear, 47 N.T.Su- 
per. 223, affirmed 90 N.T. 651. 

30. N.T.—Claflin v. Frenkel, 29 
Hun 288, 3 N-T.Civ.Proc. 109. 

43 C.J. p 557 note 48. 

Terms and conditions generally see 
supra § 56. 

31. La.—Lockhart v. Harrell, 6 La 
Ann. 530- 

N.T.—Fischer v. Langbein, 8 N.E. 
■251, 103 N.T. 84. 

32. N.T.—^Neill v. Wuest, 17 Abb.Pr. 
319 note. 

42 C.J. p 657 note 6,3. 

33. Ky.—Commonwealth v. Wade, 
104 S.W. 965, 966, 126 Ky. 791. 
31 Ky.L. 1185. 

“Law’* defined generally see 62 C.J. 
S. p 1022. 
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b. Time of Taking Effect; Expiration 

The general rule, with some qualifications, Is that an 
order takes effect as of the time when it is made. It may 
be limited by its terms to a particular day or event, or 
may be made to expire with the term. 

Except where an order may be given effect as 
of some prior date by antedating it or by so pro¬ 
viding in the order itself, as considered supra § 
55, or by applying the rule that whatever is done 
during a term of court is regarded as done the 
first day thereof,the general rule is that, unless 
it is otherwise provided by law,^® an order takes 
effect as of the time when it is made.36 An order 
may be limited by its terms to a particular day or 
event,37 or may be made to expire with the term 
at which it is made.38 An interlocutory order is 
not operative after judgment.33 

c. Time of Performance 

A direction for obedience of an order "forthwith” or 
"instanter” has been held to mean within twenty-four 
hours, or the judicial day on which it was made. An 
order not regulating the time for doing the thing directed 
continues to speak as long as such thing remains undone. 

A direction that an order is to be obeyed '"forth¬ 
with” or “instanter” has been held to mean within 
twenty-four hours, or the judicial day on which the 
order was made but a direction to deposit papers 
forthwith has been held to require compliance im¬ 
mediately or within a reasonable time,^! and not 


to entitle the party to twenty-four hours.4'2 When 
an order directs a thing to be done without regu¬ 
lating the time within which it must be performed, 
it continues to speak as long as the cause for mak¬ 
ing it exists and the thing directed remains un¬ 
performed but the court will, before any ulteri¬ 
or proceedings are allowed, fix a time certain at 
which the order shall be obeyed.^^ 

d. Voidable Order 

An erroneous or irregular order issued with Jurisdic¬ 
tion is not void, but voidable; it cannot be disregarded, 
but is enforceable until reversed or set aside. 

Where jurisdiction exists both of the subject 
matter and of the parlies, as well as jurisdiction to 
make the particular order in question, an order is 
not void but voidable, however erroneous or irregu¬ 
lar it may be.^^ Such orders cannot be disregard¬ 
ed, but are valid and enforceable until regularly re¬ 
versed or set aside.^’® 

An order obtained through fraud is voidable.^? 

e. Void Order 

An order made without jurisdiction or authority is 
not voidable, but void and of no force or effect. Lapse of 
time does not validate or give effect to a void order. 

An order made by a court or judge wholly with¬ 
out jurisdiction is void and of no force or effect.'*^ 
An order of a court acting without authority in a 


04. N.T.—Manchester v. Harring¬ 
ton, 10 N.Y. 164—^May v. Cooper, 
24 Hun 7. 

35. Fla.—State ex rel. Roberts v. 
Bird. 133 So. 84, 101 Fla. 1229. 

36. N.Y.—Matter of Livingston, 34 
H.T. 555, 2 AbbPr.N.S. 1. 32 How. 
Pr. 20. 

42 C.J. p 6<5'7 notes 53, 54, 

Court is without power to make or¬ 
der by reservation to take effect at 
future time when court at such fu¬ 
ture time would be powerless to 
malce order.—^U. S. v. Praxulis, D.C. 
Wash., 49 F..2d 774. 

37. N.Y.—^McMahon v- Allen, 14 
Abb.Pr. 220. 

42 C.J. p 557 note 56. 

38. Tenn.—^Pflaum v. Grinberg, 6 

Heisk. 215 

4:2 C.J. p 5'57 note 67. 

38. N.Y.—Wood V. Wood, 7 Lans. 

i204. 

42 C.J. p 657 note 65 [a]. 

40. N.Y.—Champlin v. Champlin, 2 
Fdw. 328. 

42 C.J. p. 532 note 72, p 557 note 69. 

41. N.Y.—People v. Brower, 4 

Paige 40'5. 

42. N.Y.—People v. Brower, supra 

43. Tenn.—State v. Cross, 2 

Humphr. 301. 


44. N.C.—Faircloth v. Isler, 76 N. 
C. 49. 

45. Ala.—Jones Vs City of Opelika, 4 
So.2d 509, 242 Ala. 24, followed in 
4 So.2d 513, second case, 242 Ala. 
28, followed In 4 So.2d 514, 242 
Ala. 29. 

Ariz.—Sawyer v. Ellis, 295 P. 322, 87 
Ariz. 443. 

Mo.—^Mesendieck Grain Co. v. Folz, 
50 S.W.2d 169, 227 Mo.App. 24. 

42 C.J. p 557 note 66. 

Jurisdiction generally see supra S 5- 
Erroneous order 

Where a court has jurisdiction of 
the parties and of the subject mat¬ 
ter, and has the power to make the 
order or ruling complained of, but 
the order is based on a mistaken 
view of the law or on the erroneous 
application of legal principles, it Is 
erroneous —^Robertson v. Common¬ 
wealth, 2'6 e.E.2d 352, 181 Va. 620, 
146 A.L.R. 966. 

48. Tex.—Texas Co. v. Honaker, 
Civ.App., 282 S.W. 879. 

42 C.J. p 558 note 67. 

Collateral attack see infra § 66. 

47. Tex.—^Brammer & Wilder v. 
Limestone County, Civ.App., 24 
S.W.2d 99, error dismissed. 

42 C.J. p 557 note 66 [d]. i 
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48. Ariz.—Button v. Nevln, 36 P.2d 
6'68, 44 Ariz. 247. 

Cal.—Corpus Juris quoted in Peters 
V. Anderson, 298 P. 76, 77, 1.13 

Cal App. 158. 

Mich.—Jedele v. Washtenaw Circuit 
Judge, 212 N.W. 89, 237 Mich. 520. 
Mo.-'-Mesendieck Grain Co. v. Folz, 
60 S.W.2d 159, ,227 Mo.App. 24. 
NTev.—^Mortimer v. racjfic Slates 
Savings & Loan Co., 145 P.2d 733, 
6'2 Nev. 142. 

42 C.J. p 558 note 68. 

Jurisdiction .generally see supra 5 6. 

Jurisdiction of parties or subject 
matter 

Ala.—^Boyd v. Garrison, 19 So.,2d 
24'6 Ala. 122—'Carter v. Mitchell, 
142 So. 614, .226 Ala. 287. 

Tex.—^Kuleman v. Ratliff. Civ.App., 
154 S.W.2d 864. 

Va.—Robertson v. Commonwealth, 25 
S.E.2d 352, 181 Va. 620, 146 A.L.R. 
9'66. 

Action contrary to statutory author¬ 
ity 

Where a statute authorizes a pre¬ 
scribed procedure and court acts 
contrary to authority conferred, it 
has exceeded its jurisdiction and an 
order so made is void.—Parker v. 
Shell Oil Co., 130 P.2d 168, 6-5 Cal 
App.2d 48. 
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particular case constitutes a mere nullity,^^ re¬ 
gardless of the general powers or jurisdiction of the 
court it is not voidable, but simply void.^i Like¬ 
wise, an order entered by a court which lacks the 
inherent power to make or enter the particular or¬ 
der is void.52 

A void order is not made valid by lapse of time 
and ever remains without effect as completely as 
if never entered and it cannot be enlivened by 
waiver or any other method to suit the convenience 
of a pairty.^4 

An order obtained on a false suggestion is, in 
contemplation of law, not the order of the court, 
and may be treated as a nullity. 

f. Partial Invalidity 

An order may be void as to one part and valid as to 
another. 

An order may be invalid or void as to one part 
and valid as to another, provided such parts are 
separable;®® so, where an order is partly within 
and partly without the court’s jurisdiction, the 
part without is void.®*^ The striking out of the in¬ 
valid portion of an order does not impair the ef¬ 
fectiveness of the part which is valid.®® 


g. Gonclusiveness; Bes Judicata 

(1) In general 

(2) Recitals 

(1) In General 

The doctrine of res judicata, In its strict sense, has 
been held not to apply to orders, particularly on inter¬ 
locutory motions; but there is a disposition to extend the 
doctrine and to regard the decision of a motion as res 
judicata where there is a full hearing on the merits, or 
where the order is a final one, or affects substantial 
rights, and is fully litigated, as distinguished from a de-^ 
cision on a motion affecting only incidental matters. 

The doctrine of conclusiveness of judgments does 
not apply with equal strictness to orders made on 
motions and determinations made on interlocu¬ 
tory motions are not to be accorded the binding 
force of judgments®® or of final orders,®^ particu¬ 
larly with respect to matters not involved in the 
determination.®^ It has been held that the doctrine 
of res judicata, in its strict sense, does not apply 
to the decision of a motion, or to mere orders,®* 
or, more particularly, to decisions on interlocutory 
motions or motions in the course of practice, or in 
a pending action;®^ and an order made on a motion 
is not res judicata in the same sense as a judg- 


Sacli order may he disregfarded 

N.Y.—Herskovilz v. Travelers Ins. 
Co., 73 N.Y.S2d 851, 272 App.Div. 
584, appeal denied 75 N.Y.S.2d 533, 
■273 App.Div. 758. 

42 C.J. p 658 note 68 [dj. 

49. U.S.—^Wilcox V. Jackson, Ill., 13 
Pet. 498, 10 L.Bd. 264. 

Fla.—Malone v. Meres, 109 So. 677, 
91 Fla. 709. 

N.M.—State v. Patten, 69 P.2d 931, 
41 N.M. 395. 

50. Okl.—^Ex parte Dawes, 239 P. 
689, 31 Okl.Cr. 397. 

Or.—Corpus Juris einoted in State ex 
rel. Hall v. Hall, 65 P.2d 1102, 
1103, 153 Or. 127. 

51. U.S.—^Wilcox V. Jackson, III., 
13 Pet. 498, 10 L.Ed. 264. 

Fla.—Malone v. Meres, 109 So. 677, 
91 Fla. 709 

Mo.—Mesendieck Grain Co. v. Folz, 
50 S.W.2d 159, 227 Mo.App. 24. 

N.M.—State v. Patten, 69 P.2d 9.31, 
41 N.M. 395. 

52. Va.—Robertson v. Common¬ 
wealth, 25 S.E.2d 352, 181 Va. 520, 
146 AL.R. 96-6 

53. U.S.—In re King", D.C.Tenn., 11 
F.Supp. 351. 

Cal.— Corpus Juris CLUOted in Peters 
V. Anderson, 298 P. 76, 77, 113 Cal. 
App. 158. 

42 C.J. p 558 note 70. 

54. Nev.—Mortimer v. Pacific States 
Savings & Loan Co., 145 P.2d 733, 
62 Nev. 142. 

65, Cal.—^In re Rothrock, 92 P.2d 
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634, 14 Cal.2d 34—Rowland v. | 

Kreyenhagen, 24 Cal. 52, 

56. N.Y.—Muller v. Philadelphia, 
104 N.Y.S. 782, 55 Misc. 30. 

42 C J. p 558 note 71. 

57. U.S.—U. S. ex rel. Emanuel v. 
Jaeger, C.aA.N.Y., 117 F.2d 483. 

58. U.S.—Connally v. Louisville, 
etc., R. Co., C.C.A-Miss., 297 F. 
ISO. 

N.Y.—Muller v. Philadelphia, 104 N. 
Y.S, 782, 55 Misc. 30. 

59. N.Y.—^American Equitable Cor¬ 
poration V. Parkhill, 299 N.Y.S. 
'284, 2'52 App.Div. 260. 

Renewal of motion on which order 
granted see supra §§ 44-49. 

60. N.Y.—^Jason v. Abramowitz, 75 
N,Y.S.2d 781. 

61. N.Y.—Jason v. Ahramowitz, su¬ 
pra. 

62. N.Y.—Jason v. Ahramowitz, su¬ 
pra. 

63. U.S.—In re Walton Hotel Co., C. 
C.A.I11., 116 F.2d 110. 

Minn.—Barrett v. Smith, 237 N.W. 
15. 183 Minn. 431. 

Mont.—^August v. Burns, 255 P. 737, 
79 Mont. 198. 

42 C.J. P 6'58 note 7*5—34 C.J. p 7'65 
note 65. 

Renewal of motion see supra §§ 44- 
49. 

Rule applied to decision on motion 
to vacate judgment see Judgments 
§ 30*6. 

“While a plea of res judicata may 
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be a good defense to an action in 
which it is interposed, it does not 
deprive the court of jurisdiction 
over the action nor does it deprive 
the court of jurisdiction to pass 
upon and decide a motion after it 
has previously decided a like motion. 
Its action upon the second motion 
may be erroneous, but it is not in 
excess of jurisdiction.”—^Imperial 
Beverage Co. v. Superior Court of 
Alameda County, 150 P.2d 881, 885, 
24 Cal 2d 627 

Erroneous docket entries of rule- 
absolute, subsequently corrected by 
court, were held not to render mat¬ 
ters dealt with res judicata.—^Mid- 
City Bank & Trust Co. v. Myers, 23 
A.2d 420, 343 Pa. 465. 

Order dismissing action as to one 
defendant 

Where trial court permitted plain¬ 
tiff to renew his motion to set aside 
an order dismissing* action with 
prejudice as to one of defendants 
during course of trial on proper no¬ 
tice to adverse party, pursuant to 
statute, doctrine of res judicata did 
not necessarily apply.—^Harth v. Ten^ 
Eyck, 108 P.2d 675, 16 Cal.2d 8'29. 

64. U.S.—Continental Oil Co. v. 
Osage Oil & Refining Co., C.C.A. 
Okl., 69 P.2d 19. 

Cal —Driver v. International Air 
Race Ass’n of America, 129 P.2d 
771, 54 Cal.App.2d 614—Corpus 

Juris quoted in Tiffany Produc-. 

I tions of California v. Superior 
1 Court in and toy Los Angelesi 



MOTIONS AND ORDERS 


60 C.J.S. 


§ 65 


mcnt'SS The doctrine of res judicata has been said 
not to be regarded as applying to ex parte orders.®® 

Nevertheless, there is a disposition to enlarge 
the scope of the doctrine, and to regard the decision 
of a motion as res judicata where the proceedings 
permit of a full hearing on the merits,and where 
the same or a similar order or relief is again being 
sought on the same state of facts in the same ac¬ 


tion, suit, or proceedingj®^ especially where the or¬ 
der may be reviewed on appeal.®^ So, final orders, 
or orders affecting substantial rights, fully litigated, 
and from which an appeal lies, are conclusive of 
the matter adjudged and, under the doctrine of 
res judicata, binding on the parties in all subsequent 
proceedings, unless reversed or modified by an ap¬ 
pellate court but orders which are not final, or 


County, 22 P.2'd 27-5, 277, 131 Cal. 
App. 729. 

Ill.—^People V. Kissane, 179 N.E. 850, 
347 Ill 385. 

Minn.—'Wilhelm v. Wilhelm, 276 N. 
W. 804. 201 Minn. 462—LaPlante 
V. Knutson, 219 N.W. 184, 174 
Minn, 344. 

Mo.—State ex rel. Vanhafften v. Elli¬ 
son, 226 S.W. 659, 285 Mo. 301, 12 
A.L.R. 115-7. 

N.C —^North Carolina Corporation 
Commission v. United Commercial 
Bank, 16 SE.2d 473, 220 N.C. 48— 
Temple v. Western Union Tele¬ 
graph Co., 171 S.E. 630. 205 N.C, 
441—Revis v. Ramsey, 1-64 S.E. 
358. 202 N.C 816. 

42 C.J. p 558 note 75. 

Tailure to appeal from interlocutory 
order 

Failure of defendant to appeal 
from order discharging rule to show 
cause why he should not amend af¬ 
fidavit of defense was held not to 
render order res judicata of sutose- 
auent motion for leave to amend in 
same respect, since original order 
was interlocutory and not appealable. 
—^Keyes, to Use of New Hampshire 
Mut. Liability Co., v. Continental 
Casualty Co., 18,3 A. 672, 121 Pa. 
Super. 359. 

■65. N T.—^American Equitable Cor¬ 
poration V. Parkhill, 299 N.T.S. 
284. 252 App.Div. 260 
Buies applicable to judgments as 
estoppels do not apply to their full 
extent, or with the same strictness, 
to orders made on motions.—Bannon 
V. Bannon, 1 N.E.2d 975, 270 N.Y. 
484, 105 A.L.R. 1401—42 C.J. p 558 
note 75 [a], p 559 note 79 [a]. 

66. N.Y —Sullivan v. McPelridge, 65 
N.Y.S.2d 511. 

67. Mmn.—Spears v, Drake, 258 N. 
W. '149, 193 Minn. 162. 

N.Y.—^Ruth. V. Higgins, 2 N.Y.S.2d 
663, 166 Misc. 410—Sullivan v. 

MePetridge. 55 N.Y.S.2d 611. 

S.D.—Weber v. Tschetter. 46 N.W. 

201, 1 S.D. 205. 

42 C.J. p '559 note 77. 

Matters actually litigated 

(1) An adjudication after careful 
consideration at a full hearing ac¬ 
tually involving the particular issue 
is an essential prerequisite to the 
application of the res judicata doc¬ 
trine to orders.—State v. Hammer- 
Quist, 293 N.W. 639, 67 S.D. 417. 


(2) Where order dissolving attach¬ 
ment affects substantial rights of 
parties and appeal lies therefrom, or¬ 
der is conclusive as to facts actually 
litigated, on which full hearing was 
had, and is not conclusive as to mat¬ 
ters which might have been deter¬ 
mined.—First Nat. Bank & Trust Co- 
of Vermillion v. Kirby, 253 N.W. 616, 
62 S.D. 489. 

68. U.S.—^National Lock Co. v- 
Thoinpson. C.CA.I11. 86 P.2d 484, 
certiorari denied 57 S Ct. 508, 300 
US. 665, 81 LEd. 873. 

N.Y—Sullivan v. MePetridge, 55 N. 
Y.S 2d 511. 

Pa—Vaughan v. Reynolds, Com.Pl., 
92 Pittsb.Leg.J. 87. 

42 C.J. p 659 mote 78. 

69. Minn.—^Nelson v. Auman, 20 N. 
W.2d 702, 221 Minn. 46. 

Okl.—First Nat. Bank of Duncan v. 

Wallace, 127 P.2d 156, 191 Okl. 105. 
42 C.J. p 559 note 79. 

70. U.S.—Sabin v. Home Owners’ 
Loan Corp., C.C.A.Okl., 151 P.2d 
541, certiorari deinied 66 S.Ct. 1011, 
328 U.S. 840, 90 LEd 1615, rehear¬ 
ing denied 66 S.Ct. 1362, 328 U.S. 
880, 90 LEd 1648, motion denied 
67 S.Ct. 108, 329 U.S. 823. 91 L.Ed. 
700, rehearing denied 67 S.Ct. 1076, 
330 TJ.S. 855. 91 LEd 1297. 

Ariz,—Corpus Juris quoted in Manor 
V. Stevens, 152 P.2d 133, 135, 61 
Anz. 511. 

Cal —^Driver v. International Air 
Race Ass'n of America, 129 P.2d 
771, 54 Cal.App 2d 614. 

Kaun.—State v. Montague, 27 P.2d 
222, 138 Kan. 696. 

Ky.—Black v. York, 189 S.W.2a 599, 
300 Ky. 166. 

Mich—Corpus Juris cited in Godawa 
V. Stanislawski, 203 N.W. 853, 854, 
231 Mich. 131. 

Minn.—Nelson v. Auman, 20 N.W.2d 
702, 221 Minn. 46—Bulau v. Bulau, 
294 N.W. 845, 208 Minn. 529—Ross- 
ing V. Larson, 202 N.W. 711, 162 
Mmn. 176. 

N.J.—Gionti V. Crown Motor Freight 
Co., 26 A.2d 282, 128 N J.Law 407. 
N.Y.—Dane v. MaePadden Publica¬ 
tions, 234 N.Y.S. 528, 226 App.Div, 
815. 

N.C.—North Carolina Corporation 
Commission v. United Commercial 
Bank, 16 S.E.2d 473, 220 N.C. 48— 
Temple v. Western Union Tele¬ 
graph Co., 171 S.E. 630, 205 NC. 
441—Revis v. Ramsey, 164 S.E. 
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I 358, 202 N.C. 815—Mabry v. I-Ienry, 

I 83 NC. 298. 

Okl.—Gee v. Howenstine, 191 P.2d 
578—Caldwell v. Traub, 43 P.2d 
1047, 172 Okl. 12—Brett v. Fielder, 
277 P. 216, 136 Okl. 222. 

S.D.—First Nat. Bank & Trust Co. of 
Vermillion v. Kirby, 253 N.W. 616, 
62 S.D. 489. 

Tex.—Corpus Juris quoted in lloach 
V. Trinity Universal Ins. Co., Civ. 
App., 119 S.W 2d 127, 128. 

34 C.J. p 764 note 50, p 885 notes 46, 
46. 

Motion for judgment on plea dungs 
see Judgments § 647. 

Motion to vacate or set aside Judg¬ 
ment see Judgments § 306. 

Same Issues; full liearing 

In order for court order, made in 
determining motion, to be adjudica- 
tioin binding on parties in subsequent 
action, it must appear not only that 
same issues wore involved on motion, 
but that there was full hearing on 
merits.—Bulau v. Bulau, 294 N.W. 
845, 208 Minn. 629. 

Buie applied to particular decisions 

(1) The rule has been applied to a 
motion for leave to issue cxecutiom. 
—^Reeves v. Plough, 46 Ind. 360. 

(2) A motion to restrain the issu¬ 
ance of, or to quash, an ex<*cution 
has been held to be within th(‘ rule. 
—Long V. Lebanon Nat. Bank, 60 A. 
556, 211 Pa. 1C5—34 C.J. p 764 hole 
55. 

(3) However, there have also been 
decisions to the contrary as to the 
latter motions.—Rockwell v. Lake 
County Dist. Ct., 29 P. 454. 17 Colo- 
118, 31 Am.S.R. 265—34 C,J. p 764 
note 56. 

(4) The overruling of a motion to 
set aside a verdict and entering 
judgment thereon bars a similar mo- 
tioin in a subsequent suit between the 
same parties or their privies to set 
aside a verdict settling the same 
questions in the same way. 

Ga.—Grier v. Jones, 64 Ga. 154. 

Me.—Page v. Esty, 54 Me. 319. 

(5) Denial of motion for new trial 
is a bar to further proceedings for 
the same relief on the same facts — 
Trumbull v. Harris, 170 S.W. 222, 114 
Ark. 193—34 C.J. p 764 note 53 [a]. 

Buliugs as to parties or process 
(1) The determination of a motloin 
to dismiss the complaint on the 
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which are made on motions affecting matters which 
are only incidental or collateral to the determina¬ 
tion of the main controversy, are not generally 
considered conclusive, or res judicata,so as to 
prevent a reexamination of the same questions in 
subsequent proceedings, except as far as they may 
bar a renewal of the same motion in the same case 
on the same grounds, as discussed supra § 44. 

Orders on motion have been said to be res judi¬ 


§ 65 

cata only on the matters adjudicated under the mo- 
tions.'^ As to points of law involved in its deci^ 
sion, whether arising in the same case'^^ or in an¬ 
other,an order made on motion does not con¬ 
clude the court; so, finality within the doctrine of 
res judicata does not attach to every ruling on law 
made by a judge on the decision of a motion,'^^ 
even though the ruling may have been pertinent 
or even necessary to the conclusion reached."^® 


ground, that plaintiff is not the true 
party in interest is conclusive of the 
validity of defenses raised by the 
answer and based on the same 
ground.—^National Surety Corpora¬ 
tion V. Federal Reserve Bank of New 
York, 292 N.Y.S. 607. 161 Misc. 304. 
affirmed 296 N.Y.S. 240, 250 App Div. 
754. 

(2) Where, in an action against a 
corporation, an application by stock¬ 
holders to file an answer long- after 
the corporation has defaulted is 
granted, the question of the right of 
the stockholders to defend in behalf 
of the corporation is res judicata on 
a subsequent motion by plaintiff for 
judgment on the pleadings.—Morril 
V. Little Falls Mfg. Co., 48 N.W. 
1124, 46 Mijnn. 260. 

(3) An order denying a motion by 
defendant to vacate and set aside 
service of process on him was res 
judicata on the question of jurisdic¬ 
tion.—Ferch V. Hiller, 297 N.W. 102, 
210 Minn. 3. 

71- Ark.—Halliday v, Feinton, 260 S. 

W. 961, 164 Ark. 11. 

Cal.—^Estrin v. Fromsky, 127 P.2d 
603, 53 Cal.App.2d 253. 

Ill.—Reisman v. Central Mfg, Dist. 
Bank, 45 N.B.2d 90. 316 Ill.App. 
371. 

Kan.— Corpus Juris cited in Ray v. 
Rorabaugh-Paxton Dry Goods Co., 
7 P.2d 76, 78, 134 Kan. 413. 

Mo.—Corpus Juris cited in Johnson 
V. Frank, 191 S.W.2d 618, 624, 354 
Mo. 767. 

Mont.— 'Corpus Juris cited in Barth 

V. Ely, 278 P. 1002, 85 Mont. 310— 
August V. Burns, 255 P. 737, 79 
Mont. 198. 

N.Y.—Dowd V. Dowd, 262 N.Y.S. 1, 
237 App Div. 902—^Kahane v. Mur¬ 
doch. 218 N.Y.S. 641, 218 App.Div. 
591—Maloney v. Ferguson, 50 N.Y. 
S?.2d 937, 182 Misc. 564. 

N.C.—Mabry v. Henry, 83 N.C. 298. 
Pa.—U. S. Fidelity & Guaranty Co. 
v. Slattery, 19 Pa.Disl. & Co 483, 
31 Sch.Leg.Rec. 373—City of Phil¬ 
adelphia, to Use of McHugh v 
Morone, 6 Pa.Dist. & Co. 126. 

Tex—Old V. Clark, Civ.App., 271 S. 

W. 183. 

34 C.J. p 763 note 42, p 884 note 43. 
Buie applied to particular decisions 

(1) The decision on a motion to 
vacate or discharge an attachment, 


being merely incidental or collateral 
to the main controversy, will hot pre¬ 
clude the parties from renewing the 
same contentions in another form of 
action or proceeding.—^Barth v. Ely, 
278 P. 1002, 85 Mont. 310—34 C.J. P 
764 note 43. 

(2) The dissolution of a prelim¬ 
inary injunction restraining prosecu¬ 
tion of an action at law is not res 
judicata in the action; the effect of 
the dissolution is merely to allow 
the case to be tried on full evidence. 
—Davis V. National Eagle Bank, R. 
I., 50 A. 530. 

(3) The denial of a motion to set 
off judgments is not a bar to an ac¬ 
tion to compel such set-off.—Pignolet 
V. Geer, 24 NY Super. 626, 19 Abb- 
Pr. 264. 

(4) A ruling in a foreclosure suit 
denying the petition of stockholders 
to be made parties to the suit 
against their corporation does not op¬ 
erate as a bar to an independent suit 
to set aside the decree for fraud.— 
Tazewell County v. Farmers’ L. & T. 
Co., C.C.I11., 12 F. 752. 

(5) The primciple of res judicata 
has no application to a mere inter¬ 
locutory motion for a receiver.—^Bel¬ 
mont V. Erie R. Co., N.Y., 52 Barb 
637. 

(6) Denial of a motion to appoint 
a receiver is no bar to a similar ap¬ 
plication in a subsequent suit be¬ 
tween the same parties.—^Anderson v. 
Powell, 44 Iowa 20. 

(7) However, as to the latter 
statement, there is authority to the 
contrary.—Schiefer v. Freygang, 125 
N.Y.S. 1037, 141 App.Div. 236. 

(8) The refusal of the court on 
application by a claimant of personal 
property in the possession of a re¬ 
ceiver to require the receiver in a 
summary manner to deliver posses¬ 
sion of such property to a claimant 
is not a final adjudication as to the 
ownership of the property, so as to 
prevent claimant from subsequently 
bringing an action for possession, in 
which the question of title may be 
determined.—Humboldt Exploration 
Co. V. Fritsch, 134 N.Y.S. 747, 150 
App.Div. 90. ■ 

(9) An order denying defendant's 
motion to set aside a wage execu¬ 
tion on the ground that defendant 
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had been adjudicated and discharged 
as a bankrupt was not res judicata 
on second application for such re¬ 
lease.—De Voe & Co. v. Currie, 22 A. 
2d 575. 19 N.J.Misc. 634. 

(10) An order overruling defend¬ 
ant’s motion to quash service of 
summons being merely an imterlocu- 
tory order which trial court could 
modify or reverse at any time dur¬ 
ing pendency of the case, such order 
did not preclude defendant from in 
any way re-asserting his objection to 
court's jurisdiction over defendant.— 
Hoffman v. Johnston, 36 N.B.2d 184, 
68 Ohio App. 19. 

Order striking cross complaint 

Where the purpose of a cross com-i 
plaint is to set up an indepe'ndent 
cause of action, an order striking it 
as coming too late is not res judicata 
of any right which cross complain¬ 
ant may have in that respect.—Paint-- 
er V. Kennedy, 154 P. 161, 89 Wash. 
275. 

Ruling as to res judicata 

A ruling or order of a circuit court 
judge at a prior trial was not res 
judicata of a plea of res judicata 
raised at the present trial.—McCon¬ 
nell V. Davis, 122 S E. 399. 128 S.C. 
111 . 

72. Cal.—Cooper v. Miller, 130 P. 
1048, 165 Cal. 31—Southern Cali¬ 
fornia Finance Co. v. Davis, 7 P. 
2d 744, 120 Cal.App. 79. 

Validity of payment not adjudicated 
An order denying motion to con¬ 
firm referee's report, appointing re¬ 
ceiver and authorizing him to bring 
suit against two parties, did not, by 
omitting specifically to authorize re¬ 
ceiver to sue defendant, adjudicate 
validity of payment to defendant, 
and was not res judicata in receiv¬ 
er’s action against defendant.—Paul 
V. Cohn, 13 N.Y.S.2d 626, 257 App 
Div. 1027. 

73. N.Y.—Banks v. American Tract 
Soc., 4 Sandf.Ch. 438. 

74. N.Y.— Banks v. American Tract 
Soc., supra. 

42 C.J. P 560 note 81. 

75. U.S.—Hill V. U. S. ex rel. Wamp¬ 
ler, Pa., 66 S.Ct. 760. 298 U.S. 460, 
80 L.Ed. 1283. 

76. U-S.— Hill V. U. S. ex rel., 
Wampler, supra. 
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An order is not res judicata where the essential 
element of identity of parties is lacking the 

denial of a motion is not res judicata as to a sub¬ 
sequent motion which is based in part on matters 
occurring after the making of the prior motion, 
and which seeks relief which the earlier motion 
did not seekjs 

An order obtained through fraud is not res ad- 
judicata between the parties.*^^ 

Denial without prejudice. The effect of a denial 
of a motion without prejudice will, it has been said, 
often prevent that ruling from becoming res judi¬ 
cata on its merits and leave the matter open for 
further presentation and consideration in the same 
or another proceeding.’SO 

(2) Recitals 

Recitals in an order, although not conclusive unless 
uncontradicted, are presumptive evidence of their truth. 

Recitals in an order, although not conclusive, are 
■presumptive evidence of their truth, and when un¬ 


contradicted are conclusive.si The date of an or¬ 
der denying a motion is not conclusive as to the 
date of the motion. 8^ A recital in an order should 
be given force and effect even where there is no 
reference to the matter in the reporter’s transcript 
of evidence or the minutes of the court. 

§ 66. - Collateral Attack 

As a general rule an order void for want of Jurisdic¬ 
tion of the body making it, or an order void on its face, 
is subject to collateral attack. 

General rules governing collateral attacks on 
judgments, as discussed in Judgments, §§ 401-435, 
apply, in so far as applicable, to a collateral attack 
on an order.It has been broadly held that a 
court’s orders,'®'^ or its interlocutory orders,^'6 or 
orders made in the course of a judicial proceed- 
ing,S7 may not be collaterally attacked. As a gen¬ 
eral rule, however, an order void for want of ju¬ 
risdiction of the body making it,S8 or an order void 
on its face,^^ or a void order sought to be imposed 


finality of supporting' reasons 

In such circumstances finality will 
rarely be extended beyond the terms 
of the order, and applied to the sup¬ 
per Linj^ reasons.—^Hill v, U. S. ex rel. 
Wampler, supra. 

77. Olil —Smith y. Armstrong & 
Murphy, 73 P.2d 140, ISl Okl. 293. 

78. TT.S.—^Bank of Eureka v. Part¬ 
ington. C.C.A.CaL, 91 P.2d '587. 

79. Tex.—Brammer & Wilder v. 
Lim.^stone County, Civ.App., 24 S. 
W.2d 69, error dismissed. 

BO. Conn. — ^Varanelli v. Luddy, 32 A. 
2d 61, 130 Conn. 74. 

An order denying motion to vacate 
■service of summoms on ground that 
nourt was without jurisdiction of de¬ 
fendant was not res judicata as to 
subsequent motions where the prior 
decision was rendered without preju¬ 
dice.—Maloney v. Ferguson, 60 W.Y. 
B.2d 937, 1S2 Misc. 564. 
fil. Til. — Roby V. Title Guarantee, 
etc., Co., 46 N.E lllO, 166 Ill. 336. 
42 C.J. p 560 note 83. 

Constructio'n of recitals see supra S 
64. 

’Recitals generally see supra § 52. 
82. N.T.—Courtney v. Baker, 60 N. 
Y. 1. 

Pate of order generally see supra § 
55 b. 

.83- Ariz.—In re Schuster’s Estate, 
281 P. 38, 35 Ariz. 457. 

JB4, Mo.—Ralph v. Annuity Realty 
Co, 28 S.W.2d 662, 325 Mo. 410. 
Utah.—Corpus Juris quoted in Salt 
Lake City v. Industrial Commis¬ 
sion, 22 P.2d 1046, 1048, 82 Utah 
179. 

42 C.J. p 560 note 86. 


Certiorari to review orders of 
county court in administration of es¬ 
tate was direct, not collateral, attack. 
—Johnson v. Coit, Tex.Civ.App., 48 
SW.2d 397. 

85. U.S—Illinois Printing Co. v. 
Electric Shovel Coal Corporation, 
DC Ill, 20 PSupp. 181. 

Ky,—Louisville & K. R. Co. v. Bays' 
Adm’x, 295 S.W. 452, 220 Ky. 458. 
Orders of a court of general juris¬ 
diction may not be questioned collat¬ 
erally.—Beams v. Gould, 77 W.Y. 455. 
8S. Mo.—State ex rel. Vanhafften v. 
Ellison, 226 S.W. 559, 285 Mo. 301, 
12 AL.R. 1157. 

Rule applied to parties and privies 
The rule of the binding force of 
an interlocutory order on collateral 
attack applies alike to parties and 
privies.—Lewis v. Blumenthal, 71 N. 
B.2d 36, 395 Ill. 588. 

87. Mo.—State ex rel. Spratley v. 
Maries County, 98 S.W.2d 623, 339 
Mo. 577—State ex rel. and to use 
of Conran v. Duncan, 63 S.W.2d 
135. 333 Mo. 673. 

“If there is any proposition of law 
that IS fundamental and settled, it 
is that a court of record can speak 
only by its records, which import 
absolute verity and axe not open to 
collateral attack. . . . This rule 

applies ... to every order 
made in the course of a judicial pro¬ 
ceeding."—State ex rel. Spratley v. 
Manes County, 98 6.W.2d 623, 624, 
339 Mo. 57'7—State ex rel. and to use 
of Conran v. Duncan, '63 S..W.2d 135, 
139, 333 Mo. 673. 

88. U.S.—Turner v. Alton Banking 
& Trust Co., C.C.A.MO., 1166 P.2d 
305. 


Ariz.—State v. Cull, 260 P. 1023, 3'2 
Ariz 532. 

N.Y. —^Herskovitz v. Travelers Ins. 
Co., 73 ]Sr.Y.S2d 853, 272 AppDiv. 
684, appeal denied 75 N.Y.S.2d 633, 
1273 App.Div 758. 

Order res judicata as to jurisdictlou 
An order denying a motion by de¬ 
fendant to vacate and sot aside serv¬ 
ice of process on him was res judi¬ 
cata on the question of jurisdiction, 
and was not subject to collateral at¬ 
tack.—Ferch V. Hiller, 297 N.W. 102, 
210 Minn. '3. 

Denial of jurisdictional facts 
An order of any court, oflicer, or 
tribunal may be attacked anywhere 
for want of jurisdiction, and com¬ 
plainant for that purpose may dciiiy 
existence of es.scntial jurisdictional 
facts where he has not done or p(‘r- 
mitted anything which may be raised 
as a bar against him.—Batten v. 
Miller, 8 S.E.2d 7.57, 190 Ga. 123. 
Interlocutory orders 

The principle forbidding collater¬ 
al attack has a broader scope than 
res judicata and is applicable to in¬ 
terlocutory orders: but the princi¬ 
ple would not apply if there were a 
total want of jurisdiction.—^Lewis 
V. Blumenthal, 71 N.E.2d 36. 396 Ill. 
'588. 

Order passing on Jurisdiction to 
make it 

An order presumptively passing 
on court’s power and jurisdiction to 
make it may be collaterally attacked 
on showing of facts establishing no 
such power or jurisdiction.—Sulli¬ 
van V. McFetridge, 65 N.Y.S.2d 611. 

89. Cal.—Ivory v. Superior Court In 
and for City and County of San 
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on one who is injured thereby, qj- an order in¬ 
capable of execution because of its uncertainty,^^ 
may be collaterally attacked; more particularh% 
where it appears on the face of the record that an 
order is void for want of jurisdiction over the sub¬ 
ject matter, it may be collaterally attacked®^ by 
any person who is not, for any reason, estopped 
from questioning its validity.®^ 

Where an order is not void, it may not be col¬ 
laterally attacked,®4 although it may be irregular 
and erroneous,®^ as where it is being made in vio¬ 
lation and disregard of the rules of practice,®^ or 
is not justified by the facts,®7 or is improvidently 
granted, or fraudulently obtained.®® 

Presmnplion. In a collateral proceeding the pri- 
ma facie presumption is in favor of the validity and 
regularity of an order;®® all reasonable presump¬ 
tions that may be necessary to uphold the validity 
of the order will be indulged,! including the pre¬ 


sumption that all interested parties were pro-perly 
notified- and that the court making the order had 
jurisdiction over both the person and the subject 
matter of the suit.® 

§ 67. - Enforcement 

A court's authority to make an order Implies authority 
to enforce it. Enforcement may be by various modes, and 
by the infliction of penalties, such as entering a nonsuit 
or default, for disobedience. 

The authoirity of a court to make an order im¬ 
plies authority to enforce it;4 courts of general 
jurisdiction have power to make effective whatever 
orders they are authorized to enter.^ 

Attachment of the person for contempt and exe¬ 
cution against property, as available methods of 
enforcing obedience to orders of court, have been 
considered in Contempt §§ 12-19 and Executions § 
5, respectively. Moreover, it has been held, under 
the inherent powers of the court,® that disobedi- 


Francisco, 85 P.2d 894, 12 Cal.2d 
455—Security-First Nat. Bank v 
Superior Court in and for Los 
Angeles County, 37 P.2d 69, 1 Cal. 
2d 749—In re Munson’s Estate, 
App., 194 P.2d 70. 

Contradictory order; self-destructive 
provisions 

Court order should be given ef- 
•fect in collateral proceedings unless 
•order is so contradictory and its pro¬ 
visions so self-destructive that it is 
void on its face.—State ex rel. Greg- 
-ory V. Henderson, 88 S.W.2d 893, 230 
Mo.App. 1. 

•90. Miss.—^City of Pascagoula v. 
Krebs, 118 So. 286, 151 Miss. 6'76. 

r91. Ariz.—State v. Cull, ,260 P. 1023, 
'32 Ariz. 532. 

‘92. Ala—Boyd v. Garrison, 19 So. 

2d 385, 246 Ala. 3 22. 

-Cal.—Texas Co v Bank of America 
Nat. Trust & Savings Ass'n, 53 P- 
2d 127, 5 Cal 2d 3-5 

rUtah.—Corpus Juris quoted in Salt 
Lake City v. Industrial Commis¬ 
sion, 22 P.2d 1046, 1048, 82 Utah 
179. 

'42 C J. p 560 note 88. 

"93. Utah—Corpus Juris quoted In 
Salt Lake City v Industrial Com¬ 
mission, 22 P.2d 1046, 1048, 82 

Utah 3 79. 

42 C.J. p 560 note 88. 

.94. U.S.—Turner v. Alton Banking 
& Trust Co., C.C.A.MO., 166 F.2d 
305—Folk V. Monsell, C.C.A.Okl., 
71 F:2d 81'6. 

tFla.—Fiehe v. R. E. Householder 
Co., 12-5 So. 2, 98 Fla. 627. 

.:lnd.—Board of Com’rs of Vego Coun¬ 
ty V. Stout, 35 N.E. 683, 136 Ind. 
.63, 22 L.R.A. 398. 


Ky —^Wells’ Adm’x v. Heil, 47 S.W. i 
2d 1041, '243 Ky. 282. | 

Tex.—Ocean Accident & Guaranty 
Corporation v. May, Com.App., 15 
S.W.2d 594. 

Utah.—Corpus Juris quoted in Salt 
Lake City v. Industrial Commis¬ 
sion, 22 P.2d 1046, 1048, 82 Utah 
179. 

42 C.J. p 560 note 90. 

Order not void on face 
Cal.—Texas Co. v. Bank of America 
Nat. Trust & Savings Ass’n, 53 P. 
2d 127, 5 Cal.2d 35—Security-First 
Nat. Bank v. Superior Court in 
and for Los Angeles County, 37 P. 
2d 69, 1 Cal.2d 749—^In re Mun¬ 
son’s Estate, App., 194 P.2d 70— 
Wood V. Roach, 14 P.2d 170, 125 
Cal.App. 631. 

Orders in enercise of court’s inher¬ 
ent po-wer 

Orders made by court in exercise 
of its inherent power are not void 
and may not he collaterally attacked. 
—Knox County Council v. State ex 
rel. McCormick, 29 N.E.2d 405, 217 
Ind. 493, 130 A.L.R. 1427. 

Order made with jurisdiction 

The protection against collateral 
attack on order extends to every 
step taken or order made in the pro¬ 
ceeding, where court has proper ju¬ 
risdiction of subject matter and per¬ 
son. 

U.S.—Turner v. Alton Banking & 
Trust ‘Co., C.C.A.MO.. 166 F.2d 305. 
Ill.—Lewis V. Blumenthal, 71 N.E. 
2d 36, 39'5 Ill. 688. 

95. Utah.—Corpus Juris quoted in 
Salt Lake City v. Industrial Com¬ 
mission, 22 P.2d 1046, 1048, 82 

Utah 179. 

42 C.J. p 5'60 note 91. 

85 


Omission or error in entering or 
recording order 

Fla.—Fiehe v. R. E. Householder 
Co., 125 So. 2, 98 Fla. G27. 

Ky.—^Wells’ Adm'x v. Heil, 47 S.W. 
2d 1041, 243 Ky. 282. 

96. Utah.—Corpus Juris quoted in 

Salt Lake City v. Industrial Com¬ 
mission, 22 P.'2d 1046, 1048, 82 

Utah 179. 

42 C.J. p 560 note 92. 

97. Utah.— Corpus Juris quoted in 

Salt Lake City v. Industrial Com¬ 
mission, 22 P.2d 1046, 1048, 82 

Utah 179. 

42 C.J. p 660 note 93. 

98. Utah.— Corpus Juris quoted In 

Salt Lake City v. Industrial Com¬ 
mission, 22 P.2d 1046, 1048, 82 

Utah 179. 

42 C J. p 560 note 94. 

99. Utah.— Corpus Juris quoted in 

Salt Lake City v. Industrial Com¬ 
mission, 22 P.2d 1046, 1048, 82 

Utah 179. 

42 C.J. p -561 note 95. 

1. Tex.—^Forman v. Irby, Civ.App., 
115 SW.2d 1229, error refused. 

2. Tex.—Forman v. Irby, supra. 

3- Tex.—^Forman v. Irby, supra. 

4. N.J.—Bednarik v. Bednarik, 16 

A.2d 80, 18 N.J.Misc. 633. 

A court of equity has wide discre¬ 
tionary powers to enforce its orders. 

—Ex parte Hill, 158 So. 531, '229 Ala. 

501, followed in Ex parte Wehb, 158 

So. 533, 229 Ala. 504. 

5. Cal.—Los Angeles County v. In¬ 
dustrial Accident Commn., 24-5 P. 
796, 76 Cal.App. 680. 

6. N.T.—Gross v. Clark, 87 N.T. 
272. 

42 C.J. p 561 note 99. 
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ence of an order may justify the court in entering 
a nonsuit'^ or defaults against the disobedient par¬ 
ty, in denying him the privilege of appearing or 
moving in the suit until there has been a compliance 
with the order,or in imposing some similar penal¬ 
ty on him;iO but an order made by a judge out of 


court for discovery, imposing a penalty for failure 
to comply therewith, is void, since only the court 
can impose the penalty.l^ 

Orders remainin-g wienforced over a long period 
of time indicate an intention to waive or abandon, 
or an intention to prosecute no furthcr.12 


MOTIVE. An inducement, reason, cause or incen¬ 
tive, for the doing of an aetj^ some cause or rea¬ 
son that moves the will and induces action that 
condition of the mind which incites to the action;^ 
the state of feeling impelling toward an act;^ that 
which impels the will to action, culminating in a 
definite result, whether it be benign or malign; 5 
that which prompts the choice or moves the will, 
thereby inciting or inducing action;® that which 
stimulates or incites an action.*^ 

Motive is the ulterior intent or the cause of the 
intent the object or spiing of the intent.^ Motive 
means not only purpose but the measure of the pur¬ 
pose;^® it is the mainspring of human action 


the moving cause which induces action ;^2 the mov¬ 
ing power which impels to action for a defiuiie re¬ 
sult the moving power which leads the mind to* 
desire the result and form the purpose.14 In gen¬ 
eral, motive is a consideration which detcrniines 
choice and becomes an incentive to undertake the 
accomplishment of some aet.^® 

Motive is an operation of the mind, a mental act, 
which may take place but remain confined in the 
mind which conceives it and never be susceptible of 
proof unless it is evidenced by some act or declara¬ 
tion of the party which betrays it.^® Motives are 
frequently concealed or disguised, and often their 
detection is a perplexing task.17 The operation oC 


7. K.H.—Holland v. Seaver, 21 N.H. 

3SG. 

a. N.H.—^Robinson v. Owen, 46 N.H. 
38. 

42 C J. p B61 note 2. 

9. N.H.—Robinson v. Owen, supra 
—Holland v. Seaver, 21 N.H. 38G- 

10. NT.—^Harney v Harney, 96 N. 
T.S. 905, 110 AppDiv. 20. 

42 C-J. p 561 note 4. 

11, NY.—Broderick v. Shelton, 18 
Abb.Pr. 213. 

12, NY.—Singer v. Singer, 1 N.Y.S, 
2d 582, 163 Misc. 209 

1. Ky.—^Bates v. Com., 225 S.W. 
1085, 1092, 189 Ky. 727. 

Wash—Corpus Juris quoted in State 
ex rcii. Troy v. Yellc, 176 P.2d 459, 
462, 463. 27 Wash.2d 99, 170 AL.R. 
1425. 

2. U.S—In re Eaves, C.C.N.C., 30 F. 
21, 2 6. 

Pa.T—Commoinwealth v Trunk, 167 A 
333, 338, 311 Pa. 555. 

Wash—Corpus Juris quoted in State 
ex rel. Troy v. Telle, 176 P.2d 459, 
462. 463. 27 Wash.2d 99, 170 A.L.R. 
1425. 

3. Wash.—Corpus Juris quoted in 
State ex rel, Troy v. Yelle, 176 P. 
2d 459, 462, 463, 27 Wash 2d 99, 170 
AL.R 1425. 

42 C.J. p 561 note 4. 

4. Tenn—Chamber of Commerce v- 

Turner, 13 S.W.2d 318, 319, 158 

Tenn. 323. 

5. Mo.—State v. Webb. 205 S.W. 187, 
189. 

Wash.—Corpus Juris quoted in State 
ex ral. Troy v. Yelle, 176 P.2d 459, 


462, 463, 27 Wash.2d 99, 170 AL.R. 
1425. 

G. Ind—^Kessler v City of Indian¬ 
apolis, 157 N.B. 547, 549, 199 Ind 
420, 53 A.L R. 1. 

Mo.—City of Kirkwood v. Vcinable, 
173 SW.2d 8, 12. 351 Mo. 460. 

7. Wash— Corpus Juris quoted in 
State ex rel Troy v. Yelle, 176 P. 
2d 159, 462, 463, 27 Wash 2d 99, 170 
A.L.R. 1425. 

42 C J. p 561 note 6. 

Similarly defined 

(1) Motive IS that within the in¬ 
dividual which incites him to action. 
—Kavanagh v. Kelly, 25 A.2d 547, 
549, 131 N JIDq. 398. 

(2) That which incites or stimu¬ 
lates a person to do an act.—People 
V. Weiss, 300 N.Y.S. 249, 255, 252 
App.Div. 463 

8« U.S.—^IVeir v. Commissioner of 
Internal Revenue, C.C A.3, 109 F. 
2d 996, 997, 998. 

9- U.S.—^Weir v. Commissioner of 
Internal Revenue, supra. 

10. U S.—City Bank Farmers Trust 
Co. V. McGowan, D.C.N.Y., 43 P. 
Supp. 790, 794. 

11. Mo—Barrier v. Barrier, 58 Mo 
222, 231. 

Wash. —Corpus Juris quoted in State 
ex rel. Troy v Yelle, 176 P.2d 459, 
462, 463, 27 Wash.2d 99, 170 A.L.R. 
1425 

12. Tenn.—Chamber of Commerce v. 
Turner, 13 S.W.2d 318, 319, 158 
Tenn 323. 

Wash— Corpus Juris quoted in. State 
ex Tel. Troy v. Yelle, 176 P.2d 459, 
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4G2, 163, 27 Wash.2d 99, 170 A.L.R. 
1423. 

42 C.J. p 562 note 8. 

13. Neb.—Williams v. Slate, 204 N. 
W. 64, 66, 113 Neb 606. 

N.T.—People v. Weiss. 300 NY.S. 

249, 255, 262 App.Div 463. 

Wash. —'Corpus Juris quoted in. State- 
ex rel. Troy v. Yelle, 176 P.2d 459, 
462, 463. 27 Wash.2d 99, 170 A.L.R. 
1425. 

42 C.J. p 562 note 9. 

14. Ala.—Harden v. Slate, 101 So*. 
442, 441, 211 Ala. 656. 

Wash.-—Corpus Juris quoted in. State 
ex rel. Troy v. Yelle, 176 P.2d 459, 
462, 463, 27 Wash.2d 99, 170 ALU. 
1425. 

Similarly defined 

Motive is the reason which leads 
the mind to desire a certain result. 
Neb—^Williams v. State, 204 N.W. 

64, 06. 113 Neb. 606. 

Tex—United Fidelity Life Ins Co. v. 
Adair, Civ.App., 29 S.W.2d 910, 943. 

15. N.J.—Johnson v. 55jink, 54 A.2d 
123, 125, 140 N.JFq. 22.5—CofTin v. 
Kelly, 31 A.2d 186, 187, 133 N.J.Eq. 
188. 

Similarly expressed 

A motive is, in g-enoral, a consid¬ 
eration which determines choice and 
becomes an incentive to the pt-rforrn- 
ance of some act.—Kavamagh v, K(j 1- 
ly, 25 A.2d 547, 549, 131 N.J.Eq. 398. 

16. N.J.—Renner v. Renner, 18-1 A. 
191, 113 N.J Misc 749. 

17. N.J.—Johnson v. 52ink, 54 A.2(1 
123, 125, 140 NJ.Eq. 255—Comn v. 
Kelly. 31 A.2d 186, 187, 133 N.J.Eq. 
188. 
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human emotions cannot be redneed to definite and 
jDiecise rules, but usually there are existing facts 
preceding, accompanying, suiTounding, and follow¬ 
ing the particular course of action from which the 
probable motive of the person can be logically and 
reasonably inferred.l^ Motive has to do wholly 
with desire,20 and probably a motive does not oper¬ 
ate to influence positive action unless there are facts 
in existence which create the motive .21 

While the words ‘^motive” and “purpose” are 
sometimes used as synonymous tei*ms, yet in their 
application there may be a clear distinction between 
them .22 

^'Motive” has been compared with, or distin¬ 
guished from, “consideration” see Contracts § 93, 
“intent” see 46 C.J.S. p. 1104 notes 84-87, “inten¬ 
tion” see 46 C.J.S. p. 1106 note 13, and “view.”23 

Motive is discussed and treated in various connec¬ 
tions throughout this work, particular reference be¬ 
ing made to Eminent Domain § 228, Internal Eeve- 
nue § 490 b, and the indexes to the titles Constitu¬ 
tional Law, Contracts, Ciiminal Law, Evidence, and 
Insurance. Eor other particular applications and 
specific uses of the term consult the Descriptive- 
Word Index. 


Phrases employing the word are set out in the 
note.2-i 

MOTOR. That which imparts motion, a prime 
mover, as a steam engine, a windmill, etc.25 The 
term “motor,” as used in electric railroading, is 
treated in the C.J.S. title Street Railroads § 1, al¬ 
so 42 C.J. p 562 note 17. 

Phrases emplo 3 dng the word “motoif’ are set out 
in the note.26 

MOTORBOAT. See the C.J.S. titles Collision §§ 2, 
94f, and Shipping § 240. 

MOTORBUS. See Motor Vehicles § 5. 

MOTORCAR. Defined see Motor Vehicles § 1. 

MOTORCYCLE. Defined see Motor Vehicles § 6; 
within the meaning of risk clause of accident insur¬ 
ance policies see Insurance § 770. 

MOTORNEER. Another name for an engineer. 2 7 

MOTOR VEHICLE INSURANCE. Defined, see In¬ 
surance § 38. For other references see index to ti¬ 
tle Insurance. 


18. isr.j. —Johnson v. Zink, 54 A.2d 
123, 125, 140 N.J.Eq. 255—Coffin v 
Kelly, 31 A 2d 186, 187, 133 N.J.Eq 
188—Kavajnagh v. Kelly, 25 A.2d 
547, 549, 131 N.J Eq. 398. 

J.9. N.J.—Johnson v. Zink, 54 A.2d 
123, 125, 140 N.J.Eq. 255—Coffin v 
Kelly. 31 A.2d 186, 187, 133 N.J.Eq. 
188 . 

20. Mo.—State v. Santino, 186 SW. 
976, 977 

Tenn —Chamber of Commerce v. 
Turner, 13 S.W.2d 318. 319, 158 

Tenn. 323. 

Wash—Corpus Juris quoted iu State 
ex rel. Troy v. Telle, 176 P.2d 459. 


462. 463. 27 Wash.2d 99. 170 A.L.R. 
1425 

ai. N.J.—^Kavanagh v. Kelly, 25 A. 

2d 547, 549, 131 N J.Eq. 398. 
aa. lad.—Kessler v. Indianapolis, 
157 NE. 547, 549, 199 Ind. 420, 53 
A.LR. 1. 

Mo —City of Kirkwood v. Venable, 
173 S.AV-2d 8, 12. 351 Mo. 460. 

51 C.J. p 103 note 46. 
as. Eng.—^New v. Hunting [1897] 1 
Q.B. 607, 616—Ex parte Griffith, 
23 Ch.D, 69, 72, 74. 
a4. Fhxtises 

(1) “Criminal motive” defined see 
Criminal Law § 31 a. 


(2) “Predominant motive;” wher^ 
several motives have operated, one of 
greater force and effect, in producing 
the given result, than any other mo¬ 
tive—Matthews v. Bliss, 22 Pick., 
Mass., 48, 53. 

35. Pa—^Puller v. Palazzolo, 197 A. 
225, 230, 329 Pa. 93. 

26. Phrases 

(1) “Motor fuel tax” see index to 
title Licenses. 

(2) “Motor truck” see Motor Vehi¬ 
cles § 4. 

27. Ill.—Roy V. East St. Louis & 
Suburban R. Co., 119 Ill.App. 313, 
317. 
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MOTOR VEHICLES 

This Title includes regulation of motor vehicles, public and private, and contractual rights and obliga¬ 
tions affected thereby; indemnity bonds or other security of owners or operators, and liability thereon; 
rights in, and use of, highways and other public places; injuries to highways; injuries tO'motor vehicles; 
injuries to occupants of private vehicles; injuries from defects in, or negligent or wrongful use of„ 
such vehicles, other than as public carriers or to employees; injuries from defects in, or obstruction of, 
highways or other public places, or from defects in private premises; liabilities for injuries; actions 
for injuries; statutory and punitive damages for injuries; violation of regulations, injuries to motor 
vehicles, and injuries from negligent or wrongful use of motor vehicles, as offenses, and prosecution 
and punishment thereof; regulation of chauffeurs; garages; and filling stations. 

Matters not in this Title, treated elsewhere in this work, see Beseriptive-Word Index 

Analysis 

I. DEFINITIONS AND DISTINCTIONS. §§ 1-8 
II. STATUS, §§ 9-13 

in. CONTROL AND REGULATION IN GENERAL; CONTRACTS, §§ 14-57 

A. In Geneiul, §§ 14-25. 

B. P^TTcuLAE Regulations as to Motor Vehicles in General, §§ 26-43 

C. Public Service Vehicles, §§ 44-57 

. IV. LICENSE AND REGISTRATION OF VEHICLES, §§ 58-145 

A. In General, §§ 58-78 

B. Rights and Special License or Permit as to Public Service Vehicles, §§ 79-96 
C Licensing Boards or Oeeioers, §§ 97-100 

D. Proceedings to Procure License or Permit, §§ 101-104 

E. Form and Requisites or LiCENSE or Registration, §§ 105-108 

F. Conditions Imposed, §§ 109-118 

G. Construction and Effect of License in General, §§ 119-122 

H. Transfer of License Rights, §§ 123-124 

I. Amendment, Dueation and Teeminahon on Licenses, Permits, or Cehtificates ; Renewals 

AND New Permits, §§ 125-132 ’ 

; J. Enebct oe Failure to Comply with Law as to License or Reoistraoton, §8 133-135 
K License Fees and Taxes, §§ 136-145 

V. LICENSE AND EEGULATION OP DRIVERS OR CHADTPEUES, §§ 146-164 
VI. LIABILITY OP MANUPACTURER OR DEALER, §§ 165-167 

VIL INJURIES PROM DEPECTS OR OBSTRUCTIONS IN HIGHWAYS OR OTHER PUBLIC 
PLACES, §§ 168-245 iruuiuu 

A. Injuries to Automobiles or Occupants, §§ 168-233 

1. Liability of Public or Highzvay Authorities, §§ 168-202 

2. Liability of Persons Causing Defect or Obstruction, 88 203-212 

3. Actions, §§ 213-233 

B. Injuries bt Automobiles Because of Defects or Obstructions in IIianwAys or OTiiEie 

Public Places, §§ 234-245 


See also descriptive word index in the back of this Volume 
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VIII. INJURIES FROM OPERATION OF MOTOR VEHICLES, §§ 246-563 
A. In General, §§ 246-273 

E. Care as to Particular Acts or in Paictictjlar Situations, §§ 274-370 

1. hi General, §§ 274-349 

2. Jit Crossings or Intersections, §§ 350-370 

C. Vehicles Having Special Privileges, §§ 371-377 

D. Care as to Particular Persons, §§ 378-404 

E. Care as to Railroads, Railroad Cars, and Persons Thereon, §§ 405^6 

F. CaHe as to Animals, §§ 407-421 

G. Care as to Highways, Other Public Property, and Private Propebety Along Highway, 

§§ 422-424 

H. Persons Liable for Injury, §§ 425-4S5 

1. In General, §§ 425-427 

2. Owner, §§ 428-442 

3. Persons Other Than Operator or Ozimer, §§ 443-455 

BivisioiLS VHI I to End in Volume 61 

I. Contributory Negligence; Assumption op Rise, §§ 456-492 

1. In General, §§ 456-485 

2. Contributory Negligence of Occupant; Assumption of Risk, §§ 486-492 

3. Doctrine of Last Clear Chance; Humanitarian Doctrine; Doctrine of Discovered 

Peril, etc,, §§ 493(l)-493(5) 

J. Actions, §§ 494-560 

1. In General, §§ 494-502 

2. Pleading, §§ 503-508 

3. Evidence, §§ 509-520 

4. Trial, Judgment, and Review, §§ 521-560 

K. Lien por Damages Caused in Operation, §§ 561-563 

IX. OTHER INJURIES TO MOTOR VEHICLES OR OCCUPANTS THEREIN, §§ 564-^70 

X. RACES AND SPEED TRIALS, §§ 571-587 

A. Races or Tests Upon Highways or Streets, §§ 571-576 

B. Races and Tests Upon Tracks and Speedways, §§ 577-587 

XI. OFFENSES AND PROSECUTIONS, §§ 588-714 

A. In General, §§ 588-595 

B. Particular Offenses, §§ 596-714 

XII. GARAGE KEEPERS, REPAIRMEN, VEHICLE LIVERYMEN, AND FILLING STATIONS. 

§§ 715-778 

A. In General, §§ 715-723 

B'. Storage op VuHicof-ES, §§ 724-727 

C. Repairs, Services, and Supplies, §§ 728-742 

D. Lien, §§ 743-759 

E. Renting Vehicle by Liveryman, §§ 760-769 

F. Filling Stations, §§ 770-778 


See also descriptive word index in the back of this Volume 
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Sub-Analysis 


60 C.J.S. 


L DEFINITIONS AND DISTINCTIONS—p 109 

§ 1. Automobile, motor vehicle, or motorcar—p 109 

2. Automobile for hire—113 

3. Auto stage—p 113 

4. Automobile truck—113 

5. Motorbus; autobus—p 114 

6. Motorcycle—^p 115 

7. Taxicab; taxi—p 115 

8. Other terms—p 116 

U, STATUS—p 119 

§ 9. In general—^p 119 

10. Right to use highways in general—^p 119 

11. Principles of law applicable—^p 122 

12. Dangerous character—p 122 

13. Nuisance—^p 123 

III. CONTROL AND REG-ULATION IN GENERAL; CONTRACTS p 124 

A. In General —p 124 

§ 14. Power to regulate in general—p 124 

15. Purposes of regulations—^p 127 

16. Constitutional and statutory provisions in general—p 128 

17. Validity O'f regulations—^p 128 

IS. - Reasonableness—^p 129 

19. - Special privileges to particular vehicles—^p 129 

20. Construction and operation in general—p 130 

21. Applicability of regulations to mail motor vehicles-p 131 

22. Applicability of regulations affecting other vehicles-p 131 

23. Concurrent and conflicting regulations—p 132 

24. Injunction against enforcement of regulation—p 133 

25. Penalties for violation of regulation—^p 133 

B. Particular Regulations as to Motor Vehicles in General —p 134 
§ 26. Equipment; inspection—^p 134 

27. Operation—^p' 136 

28. - Parking or standing—^p 136 

29. - Speed—p 146 

30. - Warnings of speed limit—p 152 

31. - Exclusion and restriction as to use of streets and highways in general— 

p 152 

32. - Vehicles of excessive size or weight—p 153 

33. - One-way streets—^p 155 

34. - Smoke, odors, and noises—p 156 

35. - Miscellaneous traffic regulations—p 156 

36. - Operation in parks—^p 158 

37. -- Driving while intoxicated or after conviction therefor—p 159 

38. Duty after accident—p 159 

39. Transfer and sale—^p 159 

40. - Statutory regulation—^p 159 


See also descriptive word index in the back of this Volume 
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IIL CONTROL AND REGULATION IN GENERAL; CONTRACTS—Continued 

B. Particular Regulations as to ^Motor Vehicles in General—C ontinued 

§ 41. - Effect of violation or noncompliance—168 

42. Certificate of title—^p 177 

43. Other regulations—p 184 

C. Public Service Vehicles—^ p 185 

§ 44. In general—p 185 

45. Power to regulate—p 193 

46. Persons or vehicles subject—^p 204 

47. - Private carriers—^p 212 

48 Exclusion from, or restrictions as to, streets or highways—p 216 

49. Stands or parking places; stations—p 219 

50. - In front of private premises—p 223 

51. - At railroad depot—p 224 

52. Sendee; increase or decrease—p 224 

53. Seating capacity; overloading—p 228 

54. Fares or rates—p 229 

55. Soliciting—^p 234 

56. Other regulations—p 234 

57. Contracts—p 236 

IV. LICENSE AND REGISTRATION OF VEHICLES—p 237 

A. In General—^ p 237 

§ 58. In general—p 237 

59. Purpose, nature, and distinctions—p 238 

60. Power to license or tax—^p 238 

61. - As affected by residence—^p 240 

62. Validity of license regulations in general—p 240 

63. Vehicles subject to or entitled to license and registration—p 242 

64. - Exemptions—p 244 

65. - Municipal or other government vehicle—^p 245 

66. Nonresidents as subject to requirements—p 246 

67. - Vehicle in interstate commerce—^p 246 

68. - Period of exemption—^p 247 

69. - County licenses—^p 249 

70. By whom or in whose name registration made—^p 249 

71. - Operator—p 250 

72. - Married woman—'p 250 

73. -Corporation—p 251 

74. -Unincorporated association—^p 251 

75. - Partnership—^p 251 

76. —^— Joint owners—^p 251 

77. - Buyer or seller—^p 251 

78. Manufacturers’ and dealers’ licenses—p 252 

B. Rights and Special License or Permit as to Public Service Vehicles—^ p 254 

§ 79. Right to use street or highway in general—p 254 

80. Special license or permit from state—^p 254 

81. Special license or permit from municipality—p 257 

82. Certificate of public convenience and necessity—p 263 


See also descriptive word index in the back of this Volume 
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IV. LICENSE AND EEGISTRATION OF VEHICLES—Continued 

E-. jE^ghts and SPECTAii License or Permit as to Public Service Vehicles Continued 

§ 83. -Nature and purpose of requirement—^p 266 

84. - Nature and effect of certificate—p 267 

85. - Rights of existing carrier—^p 276 

86. - Power and discretion as to granting certificate in general—p 281 

87. -As between different applicants—p 285 

88. -As to irregular route—^p 286 

89. -Under statute delegating power—p 287 

90. - Determination of public convenience and necessity—p 287 

91. -- Ability of applicant to furnish required service—p 302 

92. -- Proceedings to procure certificate—p 303 

93. - Proceedings for violation of provisions relative to certificate—p 333 

94. Particular persons or vehicles affected by special license and certificate regu¬ 

lations—^p 336 

95. Judicial proceedings—^p 348 

96. Amendment or revocation of certificates of public convenience and necessity 

—p 355 

C. Licensing Boards or Oeticers —p 367 
§ 97. In general—p 367 

98. Power to require license or permit—p 368 

99. Power to act on application and issue license or permit—p 369 

100. Discretion in granting or refusing licenses or permits—p 371 


D. 


Proceedings 
§ 101 . 
102 . 

103. 

104. 


TO Procure License or Permit —p 373 

For general license and registration—p 373 

For license or permit for public service vehicle—p 375 

- Procedure—^p 377 

- Sale of motorbus routes—386 


E. Form and Requiscteis or Lioense or Registration —^p 387 

§ 105. In general—^p 387 

106. Registration cards and number plates—^p 389 

107. -Display of number plates—390 

108. - Municipal number plates and cards—390 

F. Conditions Imposed —^p 391 

§ 109. In general—^p 391 

110. Bond or other security in general—p 393 

111. Bond or security as to public service vehicles—^p 396 

112. -Amount—^p 402 

113. -Nature, form, and sufficiency of security—p 403 

114. - Operation covered by security—p 408 

115. -Nature of injuries or damages covered—p 413 

1-16. -Liability on bond or security—417 

117. - Who may recover on. security—422 

118. -- Actions—^p 425 

G. Construction and Effect of License in General— p 428 

§ 119. In general—p 428 
120. As to operation of vehicle—^p 430 


See also descriptive word index in the back of this Volume 
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IV. LICENSE AND REGISTEATION OF VEHICLES—Continned 

G. Construction and Erfect of License in General— Continued 

§ 121. -Deviation from route—431 

122. Territorial effect—431 

H. Transfer of License Rights—432 

§ 123. In general—p 432 
124. Erom one vehicle to another—p 433 

I. Amendment, Duration, and Termination of Licenses, PERinTS or Certificates; Renewals 

AND New Permits— p 433 
§ 125. In general—^p 433 

126. Termination by transfer of vehicle—p 433 

127. Suspension, revocation, or forfeiture—434 

128. -Municipal license or permit in general—p 434 

129. - Grounds for revocation or suspension—p 435 

130. - Officials who may revoke or suspend—p 436 

131. - Notice, hearing- and review—^p 437 

132. Renewals and new permits—^p 439 

J. Effect of Failure to Comply with Law as to License or Registration— p 440 

§ 133. In general—^p 440 

134. Rights and liabilities as to third persons—^p 441 

135. Penalties—^p 446 

K. License Fees and Taxes—^ p 447 

§ 136. In general—p 447 

137. Amount—^p 450 

138. - Fixed or graded according to classes in general—p 452 

139. - Fixed according' to horsepower—p 455 

140. -Fixed according to use—p 456 

141. - Per cent of earnings or receipts—p 459 

142. Payment or collection; refund—p 461 

143. Disposition of moneys collected—p 466 

144. - Disbursement of funds—p 468 

145. - Collecting officer’s commission—p 469 

V. LICENSE AND REGULATION OF DRIVERS OR CHAUFFEURS—p 469 

§ 146. Control and regulation in general—p 469 

147. Power to license—^p 470 

148. Purposes of requirement—^p 472 

149. Validity of regulations in general—p 473 

150. Persons subject to license regulations—^p 473 

151. - Chauffeur or operator—^p 474 

152. - Nonresident driver—^p 475 

153. -Unlicensed operator accompanied by licensed operator—p 476 

154. Qualifications or eligibility for license—p 477 

155. -Age limit—^p 478 

156. Proceedings to procure license—^p 479 

157. Carrying license and exhibiting badge—p 479 

158. License fees—p 480 


See also descriptive word index in the back of this Volume 
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V. LICENSE AND REGULATION OE DRIVERS OR CHAUEFEURS—Continued 

§ 159. Construction and effect of license—481 

160. Revocation or suspension of license—p 482 

161. Effect of failure to comply with law as to driver's or chauffeur's license—p 

497 

162. -As negligence—p 497 

163 . - Rights and liabilities of owner or driver—p 498 

164. - Rights of passenger—p 501 


VI. LIABILITY OF MANUFACTURER OR DEALER—p 501 

§ 165. In general—p 501 

166. Notice of dangerous character—p 504 

167. Actions—^p 504 


VII. INJURIES FROM DEFECTS OR OBSTRUCTIONS IN HIGHWAYS OR OTHER PUBLIC 
PLACES—p 5Ud 

A. Injuries to Automobiles or Occupants— p 506 

1. Liability of Public or Highzmy Author Hies —p 506 
§ 168. In general—^p 506 

169. Authorities liable—p 507 

170. - Statutory provisions—508 

171. Scope and extent of liability—^p 509 

172. - Ways to- which liability extends—p 510 

173 - Surface which must be kept in repair—p 513 

174. - Care required and necessity of negligence to impose liability—p 514 

175. - Proximate cause—^p 516 

176. Nature of defect or obstruction—^p 517 

177. -Negligent or unlawful use of highway—p 518 

178. -Width—p 519 

179. -Paving—^p 519 

ISO. -Oil, tar, or other slippery surfacing material—p 519 

181. -Ice or snow—^p 519 

182. -Uneven surfaces, holes, and ruts—p 521 

183. -Unsafe bridges or culverts—^p 521 

184. -Obstructions—^p 523 

185. - Smoke—p 525 

186. - Unguarded ditches or embankments at roadside—p 526 

187. -Objects off the highway—p 526 

188. Precautions against injury—^p 527 

189. - Prevention of use of road—p 528 

190. - Barriers or guard rails—^p 528 

191. - Lighting—p 530 

'192. -Notices and signs of dangerous conditions—p 530 

193. -Warning lights—^p 531 

194. Notice of defect or obstruction—p 532 

195. Effect of failure to procure license or other violation of law_p 534 

196. -Unlicensed operators—p 534 

1^^- - Unlicensed or unregistered vehicle—p 535 

19'B. - Failure to carry proper lights—p 535 

199. - Operation without statutory brakes—p 535 

200. Effect of excessive weight or width—p 535 


See also descriptive word index in the back of this Volume 
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VII. INJURIES FROM DEFECTS OR OBSTRUCTIONS IN HIGrHWAYS OR OTHER PUBLIC 
PLACES —Continued 

A. Injuries to Automobiles or Occupants —Continued 

1. Liability of Public or Highway Authorities —Continued 

§ 201. Contributory negligence of driver or operator of vehicle—S3S 

202. Contributory negligence of occupant or guest—p 544 

2. Liability of Persons Causing Defect or Obstruction —547 

§ 203. In general—p 547 

204. Basis of liability—^p 550 

205. - Contract or tort—^p 550 

206. - Nuisance or negligence—p 551 

207. Character of defect or obstruction—p 551 

208. Proximate cause—^p 553 

209. Vehicle operated without license or registration—p 553 

210. Vehicle operated without statutory equipment—p 553 

211. Contributory negligence of driver or operator of vehicle—^p 554 

212. Contributory negligence of occupant or guest—p 556 

3. Actions —^p 557 

§ 213. Nature and form of remed}"—^p 557 

214. Grounds and conditions precedent—p 557 

215. - Claim or notice of injury—p 557 

216. Jurisdiction and venue—^p 559 

217. Time to sue and limitations—^p 559 

218. Parties and process—^p 559 

219. Pleading—^p 559 

220. - Declaration, petition, or complaint—p 559 

221. - Plea or answer—^p 562 

222. - Issues, proof, and variance—p 563 

223. Presumptions and burden of proof—p 564 

224. Admissibility of evidence—p 566 

225. Weight and sufficiency of evidence—p 569 

226. Trial—p 575 

227. - Questions for jury—p 575 

228. - Instructions—^p 588 

229. -Verdict and findings—^p 591 

230. Judgment—p 592 

231. Appeal and error—^p 592 

232. Costs—^p 592 

233. Damages—p 592 

B. Injuries bt Automobiles Because of Defects oe Obstructions in Highways or Othei: 

Public Places —p 593 

§ 234. In general—p 593 

235. Contributory negligence—p 597 

236. Actions—p 598 

237. - Pleading—p 598 

238. - Evidence—^p 599 

239. - Questions of law and fact—^p 600 

240. - Instructions—p 602 


See also descriptive word index in the back of this Volume 
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VII. INJURIES FROM DEFECTS OR OBSTRUCTIONS IN HIGHWAYS OR OTHER PUBLIC 

PLACES —Continued 

B. Injuries by Automobiles Because op Depects or Obstructions in Highways or 
Other Public Places —Continued 

§ 241. - Verdict and findings—602 

242. -Judgment—p 602 

243. - Review—p 602 

244. - Costs—^p 602 

245. - Damages—^p 603 


VIII INJURIES FROM OPERATION OF MOTOR VEHICLES—p 603 

A, In General —^p 603 

§ 246. Reciprocal rights and duties on highway—p 603 

247. Care required in operation in general—^p 603 

248. - Statutory requirements as to care—p 609 

249. -Reliance on care of others—610 

250. Liability based on negligence—^p 613 

251. -- Negligence and actionable negligence distinguished—^p 614 

252. Proximate cause—^p 615 

253. -Remote cause—p 618 

254. - Concurrent causes—p 619 

255. -Intervening cause—p 621 

256. -Unavoidable accident—^p 623 

257. Acts in emergencies—p 624 

258 Willful, wanton, or reckless acts or conduct; gross negligence—p 630 

259. What law governs—^p 634 

260. Care as to equipment and condition of vehicle—^p 636 

261. - Brakes—p 638 

262. -Chains—^p 640 

263. - Lights—p 640 

264. Competency or experience of driver—p 644 

265. - Intoxication—^p 645 

266. Law of the road in general—p 646 

267. - Rules based on custom—p 647 

268. - Governmental regulations—p 647 

269. -Who may invoke regulations—p 650 

270. -Anticipating violations by others—p 650 

271. -Justification or excuse for violation in general—p 651 

272. - Directions of officials—^p 652 

273. - Mental incapacity—652 

B. Care as to Particular Acts or in Particular Situations —p 652 
L In General —^p 652 

§ 274. Position on highway in general—p 652 

275. - Rule of keeping to right—p 652 

276. - Right to use any part of highway—^p 652 

277. -City streets—^p 655 

278. - Double roadway—^p 655 

279. -At corners or curves—p 656 

280. - Driving at night—^p 656 


See also descriptive word index in the back of this Volume 

96 



60 C.J.S. 


MOTOR VEHICLES 


VIII. INJURIES FROM OPERATION OF MOTOR VEHICLES—Continiied 

B. Care as to Particular Acts or in PARTiCLUiAR Situations—C ontinued 
1. In General —Continued 

§ 281. - Driving on wrong side as negligence—656 

282. - Justification or excuse for driving on wrong side—p 659 

283. - Duty of care while on right side—p 660 

284. Keeping lookout—^p 661 

285. - Where view obstructed or vision interfered with—^p 669 

286. - Lights—^p 670 

287. - Lookout to side and rear—p 672 

288. Signals and warnings of approach—p 673 

289. Noise, smoke, and dust—^p 678 

290. Speed and control—^p 678 

291. - Circumstances affecting reasonableness of speed—p 687 

292. - Duty to reduce speed or stop—^p 690 

293. - Possibility of stopping—^p 691 

294. - Where view obstructed or vision interfered with—p 697 

295. - At corners or cur^'cs—p 700 

296. - On hills or grades—^p 702 

297. - Racing—p 702 

298. - Unavoidable interference with control—p 703 

299. - Speed as proximate or contributing cause of injury—p 704 

300. Starting, stopping, backing, and turning—p 707 

301. - Precautions in stopping—^p 710 

302. - Precautions in backing—p 712 

303. - Precautions in turning—p 714 

304. - Lack of care as proximate or contributing cause of injury—p 720 

305. Vehicles traveling in opposite directions—p 721 

306. - Keeping to right—^p 723 

307. - Yielding more than half of road—p 725 

308. - Speed and control—^p 726 

309. - Lights—^p 728 

310. - Position on highway—^p 728 

311. - Vehicle outside of traveled portion of highway—p 729 

312. - Detour outside of road—p 730 

313. - Single trail in roadway—^p 730 

314. - Vehicles approaching in same rut—p 730 

315. - Part of road too narrow for safe passage—^p 731 

316. - Passing vehicle traveling in same direction—p 732 

317. - Reliance on care in operation of approaching vehicle—p 732 

318. - Violation of rules of the road as negligence—p 736 

319. - Circumstances excusing noncompliance with rules—p 738 

320. - Liability for accidents—p 740 

321. Vehicles traveling in same direction—p 743 

322. - Duties of vehicle ahead—^p 743 

323. - Duties of vehicle behind—^p 746 

324. - Passing in general—^p 752 

325. '- Duties of overtaken vehicle—p 752 

326. - Duties of overtaking vehicle—p 754 

327. - Governmental regulations—^p 765 

328. - Liability for accidents—^p 765 
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60 C.J. S. 


ym INJURIES FROM OPERATION OF MOTOR VEHICLES—Continued 

B. Cakfi as to Particular Acts or in Particular Situations —Continued 
1. In General —'Continued 

§ 329. Standing or parked vehicles —767 

330. - Place of stopping or parking in general—p 770 

331. - Stop for repairs—^p 774 

332. - Disabled vehicle—^p 775 

333. - Position of vehicle—^p 776 

334. - Precautions against starting of vehicle—p 777 

335. - Lights, signals, and warnings—p 779 

336. - Period of parking—^p 786 

337. - Liability of person in charge of standing vehicle—p 786 

338. - Passing standing vehicle—p 789 

339. Towing of vehicles—^p 797 

340. -Lights—^p 799 

341. - Mode of communication between operators—^p 800 

342. Overcrowding—p 800 

343. Entering or leaving private premises—p 801 

344. - Turning in from highway—p SOI 

345. - Emerging onto highway—^p 803 

346. - Crossing sidewalk—^p 806 

347. - Rights and duties of driver proceeding along highway—p 808 

348. Articles projecting, falling, or thrown from vehicle—p 813 

349. Injuries to persons or property not on highway—p 815 

2 . At Crossings or Intersections —^p 824 
§ 350, In general—p 824 

351. What constitutes intersection—p 833 

352. Applicability of regulations to private ways—p 836 

353. Lookout—p 836 

354. Signals and warnings of approach—^p 842 

355. Lights—p 843 

356. Position on highway—^p 843 

357. Speed and control—p 844 

358. - Slowing down—p 848 

359. - Stopping—p 849 

360. Obeying traffic officers and traffic signals—p 853 

361. Reliance on care of other drivers—p 859 

362. Right of way between vehicles—^p 865 

363. - Relative rights and duties of drivers—p 876 

364. Simultaneous approach of more than two cars—p 899 

365. Turning into intersecting street or highway; right to turn generally—p 899 

366. - Right of way in turning—^p 899 

367. - Duties in turning—904 

368. Acts in emergencies—p 915 

o69. Liability for injuries at crossings and intersections—^p 915 
370. - Particular acts or omissions—p 918 


C Veihcles Having SrEoiAL Privileges —^p 923 
§ 371. In general—p 923 
372. Fire department vehicles—^p 925 


See also descriptive word index in the back of this Volume 
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VIII. INJURIES FROM OPERATION OF MOTOR VEHICLES—Continued 

C. Vehicles Having Specolaij Petvtleghes—C ontinued 

§ 373. - Duty to use care—926 

374. Police vehicles—928 

375. - Duty to use care—^p 929 

376. Ambulances—^p 931 

377. - Duty to use care—p 932 

D. Care as to Particular Persons—^ p 933 

§ 378. Other motorcar operators—^p 933 

379. Motorcyclists—p 933 

380. Bicyclists—p 934 

381. Persons riding or driving animals—^p 935 

382. Pedestrians—p 935 

383. -» General duties of motor vehicle operator—^p 936 

384. - Special duties of motor vehicle operator—^p 941 

385. - Comparative care—p 942 

386. - Reliance on care of pedestrian—p 942 

387. - Meeting or passing pedestrians—p 944 

388. - Right of way between motor vehicles and pedestrians—p 944 

389. - Location of pedestrian—p 950 

390. Persons holding onto vehicle—p 955 

391. Persons working in or on highways—p 956 

392. Persons boarding or alighting from streetcar or other vehicle—p 957 

393. Persons coasting or sledding—p 961 

394. Persons with physical disabilities—p 962 

395. Intoxicated persons—^p 963 

396. Children—p 963 

397. Persons in or on vehicle—^p 975 

398. - Passengers for hire—p 976 

399 (1). -Invited guests in general—^p 977 

399 (2). - Invitees or permittees of one other than owner or master—985 

399 (3). -Under guest statutes in general—p 991 

399 (4). - Conduct within guest statutes—^p 998 

399 (5). - Persons within guest statutes—^p 1008 

400. - Permissive guests; licensees—p 1018 

401. -Trespassers—^p 1020 

402. - Skill of driver—^p 1022 

403. - Condition and equipment of vehicle—p 1023 

404. - Particular acts or omissions—^p 1024 


E. Care as to Railroads, Railroad Cars, and Persons Thereon —^p 1031 

§ 405. Railroads in general—^p 1031 
406. Streetcars and persons thereon—p 1031 


F. Care as to Animals —^p 1032 

§ 407. Injuring animals—^p 1032 

408. -Animals driven on highway"—p 1032 

409. -Animals straying on highway—p 1033 

410. - Dogs—p 1034 
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vrn. INJURIES FROM OPERATION OF MOTOR VEHICLES— Continued 
F* Case as to Animals —Continued 

§ 411. Frightening animals—1034 

412. -Appearance of vehicle—p 1035 

413. - Noise—p 1035 

414. - Signals and warnings of approach—^p 1036 

415. - Speed—p 1036 

416. - Duty to stop vehicle—^p 1037 

417. - Duty to stop motor—^p 1038 

418. - Duty to render assistance—p 1038 

419. - Vehicle standing in highway—p 1038 

420. - Animals loose on highway—^p 1039 

421. - Animals on private premises—p 1039 

G, Care as to Highways, Other Public Property, and Private Property Along Higiiwat 

—p 1039 

§ 422. At common law—1039 

423. Under statute—p 1040 

424. Private property along highway—p 10 40 

H. Persons Llable eor Injury— p 1041 

1. In General —p 1041 

§ 425, In general—p 1041 

426. Operator—p 1041 

427. Joint and several liability—1043 

2. Oimcr —p 1049 

§ 428. In general—p 1049 

429. Personal negligence—^p 1053 

430. - Permitting operation of defective vehicle—p 1053 

431. - Intrusting vehicle to incompetent driver—p 1057 

432. Acts of member of family or person in family relationship—p 1064 

433. - Family purpose doctrine—^p 1065 

434. - Acts of particular persons—p 1075 

435. Acts of servant or agent—^p 1082 

436. - Relationship of agency or of master and servant—p 1085 

437. - Scope of employment and business or purpose of owner—p 1093 

438. Acts of independent contractor^—p 1106 

439. Acts of bailee—p 1108 

440. Acts of partner or codwner—p 1111 

441. Municipal x:orporation or other governmental agency as owner—p 1112 

442. Statutory liability—p 1123 

3. Persons Other Than Operator or Owner —1138 
§ 443. In general—p 1138 

444. Occupant of vehicle driven by another-p 1141 

445. Parent of owner or operator—p 1143 

446. Husband or wife—p 1144 

447. Parent or person signing minor’s application for license—p 1145 

448. Partner of operator and owner—p 1146 
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VIII. INJURIES FROM OPERATION OF MOTOR VEHICLES—Continued’ 

H. Persons Liable for Injury —Continued 

3. Persons Other Than Operator or Owfier —Continued 

§ 449. Bailee—p 1146 

450. Master or principal—p 1147 

451. - Relationship of master and serA'ant or agency—p 1148 

452. - Scope of employment or authority—p 1157 

453. - Servant driving his own vehicle—p 1159 

454. - Driver furnished by seller to buyer of vehicle—p 1164 

455. Employer of independent contractor—p 1164 


§§ 456 to "End in Volume 61 

I. CONTETBUTORT NEGLIGENCE J ASSUMPTION OF RiSK 

1, In General 

§ 456. In general 

457. What constitutes contributory negligence 

458. - Duty to discover danger 

459. - Reliance on care of person causing- injury 

460. - Acts in emergencies 

461. - Violation of statute or ordinance 

462. Owners or operators of motor vehicles 

463. Motorcyclists 

464. Bicyclists 

465. Drivers or occupants of horse-drawn vehicles 

466. Persons on horseback 

467. Persons in charge of animals 

468. Pedestrians 

469. -Walking along street or highway 

470. - Crossing street or highway in general 

471. - Duty to stop, look, and listen 

472. - Standing or sitting in highway 

473. - On sidewalk 

474. - Crossing private driveway 

475. Police or traffic officers 

476. Persons working on or in highway 

477. Persons boarding or alighting from streetcar or other vehicle 

478. - Crossing street 

479. -Waiting in street 

480. - Alighting from streetcar or vehicle 

481. -Duty to look and listen 

482. -Reliance on care of automobile driver 

483. Occupants or operators of railroad cars or streetcars 

484. Persons under disability 

485. - Children 

2. Contributory Negligence of Occupant; Assumption of Risk 

§ 486. In general 

487. Reliance on care of others 

488. Duty to observe and warn of danger 

See also descriptive word index in the back of this Volume 
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Vm. INJURIES FROM OPERATION OF MOTOR VEHICLES—Continued 
L Contributory Negligence; Assumption op Risk— Continued 

2, Contributory Negligence of Occupant; Assumption of Risk —Continued 

§ 489. Duty to protest negligence or unlawful act of driver 

490. Riding in dangerous or improper place or position 

491. Duty to leave vehicle 

492. Riding with reckless, inexperienced, or intoxicated driver 

3. Doctrine of Last Clear Chance; Humanitarian Doctrine; Doctrine of Discovered Per¬ 

il, Etc. 

§ 493 (1). In general 
493 (2). Cause of injury 
493 (3). Danger or peril 
493 (4). Ability and opportunity to avoid injury 
493 (5). Care required after peril is, or should be, discovered 


J. Actions 

1. In General 

§ 494. Nature and form 

495. Conditions precedent 

496. What law governs 

497. Defenses in general 

498. Jurisdiction and venue 

499. Time to sue and limitations 

500. Parties 

501. Process 

502. -Appointment of state official as agent 

2. Pleading 

§ 503. In general 

504. Declaration, complaint, or petition 

505. -Allegations of particular matters 

506. Plea or answer 

507. Replication or reply 

508. Issues, proof, and variance 


}. Evidence 

§ 509. Presumptions and burden of proof 

510. -Proximate cause of injury 

Negligence or other wrong of defendant in general 
r-?!' burden of proof as to negligence or misconduct 

Si* - Happening of accident or injury; res ipsa loquitur 

mi violation of statutes, regulations, or rules of road 

mi Responsibility or liability for negligence or misconduct 

Oil { 0 ), -Acts of persons other than defendant 

^1^- -Negligence of person injured 

A 1 to register vehicle or to obtain license 

514. Admissibility 

516 ""T' contributory negligence generally 

_J_ ^^dence of, or be aring on, particular matters 

See also descriptive word index in the back of this Voluni^ ~ 
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VIII. INJURIES FROM OPERATION OF MOTOR VEHICLES—Continued 

J. Actions— Continued 

3. Evidence — Continued 

§ S17. Weight and sufficiency 

518. - Negligence of defendant 

519. - Proximate cause 

520. - Contributory negligence 


4. Trials Judgment, and Rercieza 

§ 521. Questions of law and fact 

522. - Proximate cause 

523. - Identity 

524. - Ownership 

525. - Joint or several liability 

526. - Negligence 

527. - Contributory negligence 

528. - Ultimate negligence; last clear chance doctrine 

529. - Comparative negligence 

530. Instructions 

531. - Identity and ownership of vehicle 

532. - Negligence in general 

533. - Contributory negligence in general 

534. - Injury avoidable notwithstanding contributory negligence 

535. - Acts in emergencies 

536. -Violation of statute or ordinance 

537. - Willful, wanton, or reckless conduct 

538. - Proximate cause 

539. - Collision with bicycle or motorcycle 

540. - Injury to animals or person riding or driving them 

541. - Injury to child or person under disability 

542. - Injury to pedestrian 

543. - Injury to passenger, guest, or occupant 

544. - Injury to person standing or sitting on highway 

545. - Injury to person moving to or from streetcar 

546. - Vehicles stopping, backing, or turning 

547. -Vehicles meeting 

548. -Vehicles crossing 

549. - Vehicles following, overtaking, or passing 

550. -Vehicles at rest or unattended 

551. -Identity and status of operator 

552. - Competency of operator 

553. -Lights and equipment 

554. -Lookout, signals, and warnings 

555. - Speed and control 

556. -Applicability to pleadings and evidence in general 

557. - Presumptions and burden of proof 

558. Verdict and findings 

559. Judgment, review, and costs 

560. Damages 

See also descriptive word index in the back of this Volume 
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y TTT INJURIES FROM OPERATION OF MOTOR VEHICLES— Contiiiued 
EL Lien for Damages Caused in Operation 
§ 561. In general 

562. Priority 

563. Enforcement ^ 

IX. OTHER INJURIES TO MOTER VEHICLES OR OCCUPANTS THEREIN 

§ 564. In general 

565. Injuries by animals 

566. Injuries by vehicle other than motor vehicle 

567. - Actions in general 

56(S. - Evidence 

559 ^ - Questions of law and fact 

570. - Instructions 

X. RACES AND SPEED TRIALS 

A. Rages or Tests upon Highways or Streets 



§ 571. 

Authority to permit 


572. 

Liability of public authorities 


573. 

Liability of participants 


574. 

Trespass by spectator 


575. 

Contributory negligence 


576. 

Actions 

B. 

Races and Tests upon Tracks and Speedways 


§ 577. 

Duties and liabilities of persons conducting or promoting 


578. 

Duties and liabilities of owners of participating vehicles 


579. 

Duties and liabilities of race drivers 


580. 

Duty toward trespassers 


581. 

Contributory negligence and assumption of risk 


582 

- Spectators 


583. 

- Participants 


SS4. 

- Special policemen or others rightfully upon track 


585. 

Pleading 


586. 

Evidence 


587. 

Trial 

OFFENSES AND PROSECUTIONS 

A. 

In General 



§ 588. 

In general 


589. 

Capacity to commit crime 


590. 

Parties to offense 


591. 

Knowledge, intent, and-malice 


592. 

Jurisdiction in general 


593. 

Arrest and bail or deposit in general 


594. 

Punishment in general 


595. 

Costs 

B. 

PARTrOtJlAB I 

Offenses 


§ 596. 

Alteration of numbers or identification marks 


597. 

Assault and battery; aggravated assaults 


See also descriptive word index in the back of this Volume 
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MOTOE TEEICLES 

XI. OFFENSES AND PROSECUTIONS— Continued 
B. Particular Offenses —Continued 

§ 598. - Complaint, information, or indictment 

599. - Issues, proof, and variance 

600. - Evidence 

601. - Questions of law and fact 

602. - Instructions 

603. -Verdict and findings 

604. -Judgment, sentence, and punishment 

605. -Appeal and error 

606. Carrying person in front of operator 

607. Driving or operating unlicensed or unregistered vehicle 

608. Driving or using without required lights or with improper lights 

609. Driving recklessly; endangering public 

610. -Exceeding lawful speed distinguished 

611. - Intent 

612. - Negligence 

613. - Person or property endangered 

614. - Persons liable 

615. - Defenses 

616. - Jurisdiction 

617. - Indictment, information, or complaint 

618. - Issues, proof, and variance 

619. -Evidence 

620. - Questions of law and fact 

621. - Instructions 

622. -Verdict and findings 

623. -Judgment, sentence, and punishment 

(524. - Appeal and error 

625. Driving while under influence of intoxicants or drugs 

626. - Distinguished from public nuisance 

627. - Distinguished from intoxication 

628. - Operation or driving 

629. - Place of operation 

630. - Attempts to commit offense 

631. - Jurisdiction 

632. - Indictment, information, or complaint 

633. - Evidence 

634. - Questions of law and fact 

635. - Instructions 

636. - Verdict, judgment, sentence, and punishment 

637. - Appeal and error 

638. Driving without license or number plates or identification marks; unlawful 

plates 

639. Driving without operator’s license 

640. Driving without required brakes 

641. ^Exceeding lawful speed 

642. - Intent 

643. ^- Persons liable 

614. - Defenses 

645. - Notice of intended prosecution 
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XI. OFFENSES AND PROSECUTIONS— Continued 
B. P^TicuLAR Offenses —'Continued 

§ 646. - Indictment, information, or complaint 

647. - Evidence 

648. - Questions of law and fact 

649. - Instructions 

650. -Judgment, sentence, punishment, and review 

651. Failing to exhibit license on request 

652. Failing to give information identifying driver 

653. Failing to give warning signals 

654. Failing to keep to right 

655. Failing to protect edge of pavement 

656. Failing to stop on signal of driver of animals; frightening animals 

657. Homicide 

658. - Intent to kill or knowledge of danger 

659. -Degree of negligence 

660. - Cause of death 

661. - Failure to render assistance to injured person 

662. - Unavoidable accident 

663. - Negligence of decedent or third person 

664. - Indictment, information, or complaint 

665. - Issues, proof, and variance 

666. -Evidence 

667. - Questions of law and fact 

668. - Instructions 

669. -Verdict and findings 

670. -Judgment, sentence, and punishment 

671. -Appeal and error 

672. Loitering; seeking employment 

673. Maliciously damaging; malicious mischief 

674. Neglecting duty after accident 

675. - Persons liable 

676. - Defenses 

677. - Indictment, information, or complaint 

678. -Evidence 

679. - Questions of law and fact 

680. - Instructions 

681. - Verdict and findings 

682. Judgment, sentence, and punishment 

683. - Appeal and error 

684. Obstructing or blockading highway 

685. Overloading 

686. Passing other vehicles 

687. Permitting operation by unauthorized person 

688. Possession of motor vehicle with identification marks altered or removed 

689. Selling or transferring without compliance with regulations 

690. Shooting at motor vehicle 

691. Taking and using motor vehicle without consent 

692. - Persons liable 

693. -- Indictment 

694. - Evidence 


See also descriptive word index in the back of this Volume 
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XL OFFENSES AND PROSECUTIONS —Continu'ed 
B. Particular Offenses— Continued 

§ 695. - Questions of law and fact 

696. - Instructions 

697. - Verdict and findings 

698. - Judgment, sentence, and punishment 

699. - Appeal and error 

700. Taking accessories 

701. Transporting passengers or goods; letting for hire 

702. Transporting stolen vehicle in interstate commerce* receiving such vehicle 

703. - What constitutes “transportation” 

704. - Jurisdiction and venue 

705. - Indictment 

706. - Evidence 

707. - Questions of law and fact 

708. - Instructions 

709. -Verdict and findings 

710. - Judgment, sentence, and punishment 

711. - Appeal and error 

712. Using prohibited way 

713. Wrongful removal of parts 

714. Other offenses 

XII. GARAGE KEEPERS, REPAIRMEN, VEHICLE LIVERYMEN, AND FILLING STATIONS 

A. In General 

§ 715. Definitions 

716. Power to regulate 

717. Statutory and local regulations in general 

718. Licenses and taxes 

719. Buildings 

720. Garage, parking lot, or repair shop as nuisance 

721. Penalties for violation of regulations 

722. Offenses by garage keepers 

723. Offenses by persons dealing with garage keepers 

B. Storage of Vehicles 

§ 724. In general 

725. Compensation 

726. Injuries to, or loss of, vehicle 

727. Actions 

C. Repairs, Services, and Supplies 

§ 728. Agreements in general 

729. Nature of bailment 

730. Care as to repairs, services, or supplies 

731. Care and custody of vehicle 

732. - Notice affecting liability 

733. - Use of vehicle in testing repairs 

734. - Redelivery to owner 

735. - Delivery of vehicle to person not authorized to receive it 

736. Compensation 

See also descriptive word index in the back of this Volume 
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ZIL GAEAGE EEBPERS, REPAIEMEN, VEHICLE LIVEEYMEN, AND PILLING STATIONS^ 

Continued 

C Repairs, Sfrvicoss, and Supplies —Continued 

§ 737. - Set-off and counterclaim 

73S. - Pleading, evidence, and trial 

739. Actions against repairman or serviceman for conversion, loss, or damage; 

personal injuries 
74-0. - Damages 

741. Actions by repairman for conversion or damage; personal injuries 

742. - Damages 

D. Lien 

§ 743. In general 
744. Statutory provisions 
745- Right of owner to lien 

746. Agreement or consent of owner 

747. Possession 

74^. Charges for which lien may be had 

749. Property subject to lien 

750. Waiver and loss of lien 

751. Reinstatement 

752. Preservation and perfection of lien 

753. - Notice or claim 

754. Priorities 

755. Assignment or transfer 

756. Action by lienor to recover possession 

757. Action by owner to recover possession or for conversion 

758. Actions to enforce lien 

759. Sale 

R RENoriNO Vehicle by Liveryman 
§ 760. In general 

761. Compensation 

762. Injuries to person of hirer 

763. -Actions 

764. Liability of hirer in general 

765. -Actions 

766. Injuries to vehicle 

767. -Actions 

768. Injuries to third person 

769. -Actions 

F. Filling Stations 

§ 770. In general 

771. As lawful business 

772. As nuisance 

773. - Relief 

774. Use of street or highway 

775. Municipal regulations and restrictions 

776. - Permit or license 

777. Negligent maintenance or operation 

778. -Actions 
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MOTOR VEHICLES 

1. DEFINITI02TS AlTD DISTIITCTIOK'S 


§ 1 


§ 1. Automobile, Motor Vehicle, or Motor¬ 
car 

a. Motor vehicle 

b. Automobile 

c. Motorcar 

a. Motor Vehicle 

A motor vehicle is a vehicle operated by a power de¬ 
veloped within itself and used for the purpose of carry¬ 
ing passengers or materials, and generally’includes all 
vehicles propelled by any power other than muscular 
power, except traction engines and such motor vehicles 
as run only upon rails or tracks. 

A motor vehicle is a vehicle operated by a power 
developed within itself and used for the purpose of 
carrying passengers or materials^ and, as the term 
is used in the different statutes regulating such 
vehicles, it is generally defined as including all 
vehicles propelled by any power other than muscu¬ 
lar power, except traction engines, road rollers, and 
such motor vehicles as run only upon rails or 
tracks^ and this definition in the same or similar 


terms is expressly embodied in many of the motor 
vehicle statutes.^ 

The term “motor vehicle” is a generic term-^ 
and includes all classes of self-propeHed vehicles,^ 
and is sufficiently broad and comprehensive to in¬ 
clude “automobile.”^ The courts, without making 
clear distinctions, have sometimes used the terms 
“automobile,” “motor vehicle,” and in the earlier 
cases, “horseless carriage,” as being synonymous 
with each other,and the terms are practically 
synonymous, as used in some statutes,^ but not as 
used in other statutes.^ The term “motor vehicle” 
is different from, and broader than, the word “au¬ 
tomobile,” and a vehicle might be classified as a 
motor vehicle and not as an automobile,^o as not 
all motor vehicles are automobiles.'i^ “Motor ve¬ 
hicle” has also been held to include “motor truck” 
and “truck tractor.”'!^ Ordinarily, however, it 
does not include a traction engine used on the pub¬ 
lic road to haul loaded carts and wagons,nor 
does it include an electric trolley bus^^ or a bi- 


1. Ga.— Corpus Juris quoted iu 
Thompson v. Georgia Power Co., 37 

S. E.2d 622, 629, 73 Ga.App. 587. 

Pa.—In re Automobiles, 18 Pa.Dist. 

451, 452, 36 Pa.Co. 155. 

Similar definition 

“A vehicle moved by inanimate 
power of any description, generated 
■or stored within it, and intended for 
the transportation of either goods or 
persons on common highways.” 

U.S.—American-La France Fire En¬ 
gine Co. Inc. V. Riordan, C.C.A.N. 

T. , 6 F.2d 964, 968. 

Ga.—Thompson v. Georgia Power 
Co., 37 S.B.2d 622, 629, 73 Ga.App. 
587. 

A horse-drawn wagon is not a mo¬ 
tor vehicle.—Bandos v. City of Phila- 
■delphia, 155 A. 279, 304 Pa. 191. 
“Passenger motor vehicle” 

Tex.—^Lowery v. Red Cab Co., Civ. 
App., 262 S.W. 147, 150. 

2 , Cal.—^Western Indemnity Co. v. 
Wasco Land, etc., Co., 197 P. 390, 
396, 51 Cal.App. 672. 

42 C.J. p 609 mote 4. 

A bus which IS propelled by power 
other than muscular power and is 
not operated upon a track is a “mo¬ 
tor vehicle.”—Shipp v. Georgia Pow¬ 
er Co., 21 S.E.2d 450, 459, 67 Ga.App. 
867. 

.Street car 

“It has long since been recognized 
as the public policy of the state not 
to classify street cars as motor ve¬ 
hicles.”—City of Dayton v. De 
Brosse, 23 N.E.2d 647. 650, 62 Ohio 
App. 232. 


“Roadway pavement finisher” held 
not motor vehicle.—^Fitzpatrick v. 
Service Const. Co., 56 S.W.2d 822, 227 
Mo.App. 1074. 

3. Fla.—^Hart v. Stinson, 185 So. 
139, 140, 135 Fla. 331. 

Miss,—State ex rel. Rice v. Louisiana 
Oil Corporation, 165 So. 423, 425, 

174 Miss. 585. 

Mo.—Fitzpatrick v. Service Const. 
Co., 56 SW.2d 822, 824, 227 Mo. 
App. 1074—State v. Schwartzmann 
Service, 40 S.W.2d 479, 481, 225 Mo. 
App 577. 

Pa.—^Healy v. City of Philadelphia, 
178 A. 337, 338, 117 Pa.Super. 417, 
reversed on other ground 1S4 A. 
124, 321 Pa. 488. 

42 C.J. p 609 note 5. 

4. U.S.—American-La France Fire 
Engine Co. v. Riordan, C.C.A.N.T., 
6 F.2d 964, 966. 

5. Pa.—DeardorfC v. Continental 
Life Ins. Co., St. Louis, Mo., 151 A. 
814, SOI Pa. 179. 

“Police car” 

Pa.—Graff v. City of McKeesport, 

175 A. 426, 316 Pa. 263. 

6. Mass.—Salo v. North American 
Accident Ins. Co., 153 N.E. 657, 257 
Mass. 303. 

42 C.J. p 609 note 7. 

7. U.S.—^American-La Framce Fire 
Engine Co. v. Riordan, D.C.N.T., 
294 F. 567. 

Ohio.—Brown v. State, 10 Ohio, N.P., 
N.S., 238, 240. 

8. Ga.—Thompson v. Georgia Power 
I Co., 37 S.E.2d 622, 630, 73 Ga.App. 

587. 


“A passenger-car, a truck, a trac¬ 
tor, or a motorbus are each a differ¬ 
ent kind of automobile and are each 
included within the general terms 
‘motor vehicle' and 'automobile.' ”— 
Thompson v. Georgia Power Co., su¬ 
pra. 

9- Ohio.—Brown v. State, 10 Ohio N. 

P.,N.S., 238. 

42 C.J. p 611 note 41. 

10. Ohio.—City of Dayton v. De 
Brosse, 23 N.E.2d 647, 650, 62 Ohio 
App. 232. 

11. Ill.—People V. Surace, 129 N.E. 
504, 506, 295 Ill. 604. 

12. U S.—Amorican-La France Fire 
Engine Co. v. Riordan, C.C.A.N'.T., 
6 P.2d 964, 966. 

Ga.—Thompson v. Georgia Power 
Co., 37 S.E.2d 622, 630, 73 Ga.App. 
587. 

13. Cal.—Miller v. Berman, 131 P.2d 
18, 20, 55 Cal.App2d 569. 

Ga.—Thompson v. Georgia Power 
Co.. 37 S.E2d 622. 630, 73 Ga,App. 
587. 

A caterpillar tractor has been held 
a motor vehicle.—Johnson v. Berg- 
quist, 239 N.W. 772, 773, 184 Minn. 
576. 

14. Pa.—In re Automobiles, 18 Pa. 
Dist. 451, 452, 36 Pa.Co. 155. 

42 C J. p 609 note 10. 

“Traction engine” defined see Engine 
30 C.J.S. p 250 note 7-p 251 note 12. 

15. Ohio.—Sengel v. Columbus & 
Southern Ohio Electric Co, 40 N. 
B.2d 170, 171, 69 Ohio App, 402— 
City of Dayton v. De Brosse, 23 N. 

1 E.2d 647, 650, 62 Ohio App. 232. 
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cycle. 

Motorcycle. In respect of its motor power and 
operation a motorcycle has been held to be a motor 
vehicle within the meaning of some of the statutory 
regulations of such vehicles.^'7 However, while 
every motorcycle is in a sense a motor vehicle, 
every motor vehicle is not a motorcycle,and a 
motorcycle has been held not included in some 
of the statutory regulations relating to motor ve¬ 
hicles.^® 

A trailer or a semitrailer is a vehicle,but is 
not a motor vehicle,except that in so far as it 
facilitates the primary function of a motor vehicle 
of transporting persons and things, after being at¬ 
tached to the motor vehicle for that purpose, it 
may be regarded as becoming a part of the motor 
vehicle,^- although as to the latter proposition there 
is also authority to the contrary.2-3 


b. Automobile 

(1) In general 

(2) As including or included in other 

names of vehicles 

(1) In General 

An automobile is a self-propelled vehicle for use on 
the streets and highways for the conveyance of passen¬ 
gers or materials. 

The word “automobile” is one of comparatively 
recent origin,24 and is derived from the Greek word 
“autos,” meaning self, and the Latin word “mo- 
bilis,” freely moving, signifying self-moving or 
self-movable, changing its own place, or able to 
effect a change of its own place it has a well- 
fixed significance in the popular understanding,26 
and is commonly called “car.”27 Jt is a generic 
term meaning self-propelled vehicle and al¬ 
though in its early stages it was restricted to self- 


le. Mich.—^Niadzinski v. Coryell, 

184 N.W. 476, 215 Mich. 498. 
''Bicycle" defined see 10 C.J.S. p 355. 

17. Mass.—Salo v. North American 
Accident Ins. Co., 153 N.B. 557, 257 
Mass, 303. 

42 C.J. p 609 note 9, p 612 note 55. 
"Motorcycle" defined see infra § 6. 

18. Mass.—Salo v. North American 
Acc. Ins. Co., supra. 

Disting'oished 

Pa.—DeardorfC v. Comtinental Life 
Ins Co., St. Louis, Mo., 151 A. 814, 
301 Pa. 179. 

19. N.T.—^People v. Hig-gins, 31 N.T. 
S.2cl ':0S, 509. 

42 C.J. p 612 note 58. 

20. Cal.—Miller v Berman, 131 P. 
2d IS, 55 Cal.App.2d 569. 

N.Y.—^Hennessy v. Walker, 17 N.E. 
2d 782, 784, 279 N.Y. 94, 119 A.L.H. 
1029. 

"Semitrailer” defined see infra § 8. 
"Trailer” defined see infra § 8. 
"Vehicle” defined see the C J.S. def¬ 
inition Vehicle, also 66 C.J. p 427 
note 31-p 428 note 45. 

Tractor and trailer used to truns- 
port automobile do not constitute a 
vehicle within statute defining- “vehi¬ 
cle."—Kern v. Contract Cartage Co., 

9 N.E.2d 869, 55 Ohio App. 481. 

21. Cal.—Miller v. Berman, 131 P. 
2d 18, 55 CaLApp.2d 569. 

Mo.—State v. Harper, 184 S.W.2d 601, 
353 Mo. 821. 

—Hennessy v. Walker, 17 N.E.2d 
782, 784, 279 N.Y. 94, 119 A.L.H. 
1029~Herrick v. Arborio, 258 N.Y. 
S. 5, 7, 144 Misc. 15. 

Ohio.—Liberty Highway Co. v. Calla¬ 
han, 157 N.E. 708, 712, 24 Ohio App. 
374. 

“There is a clear distinction 
• • . between a motor vehicle 

and a trailer from the standpoint of 


the danger accompanying their oper¬ 
ation. A motor vehicle has certain 
dangerous propensities and poten¬ 
tialities It usually contains a high- 
powered motor, ajnd its operation 
must lie carefully controlled to pro¬ 
tect the safety of others. A trailer 
in and of itself has no such inher¬ 
ently dangerous properties It is not 
selC-propelled. It can be operated 
only when attached to a motor vehi¬ 
cle, and its operation is entirely con¬ 
trolled by the operator of the motor 
vehicle itself. It does not require a 
separate atCendant or operator to 
control it either as to speed or direc¬ 
tion "—Herrick v. Arborio, 258 N.Y. 
S. 5, 7, 144 Misc. 15. 

22. Cal.—Miller v. Berman, 131 P.2d 
18, 20, 85 CalApp.2d 569. 

Mo.—State v. Harper, 184 S.W.2d 601, 
353 Mo 821. 

"When the semi-trailer became at¬ 
tached to the tractor truck it ceased 
to be a semi-trailer and the two be¬ 
came a power-vehicle, or contri¬ 
vance," as defined by statute, limLt- 
iing the weight of vehicles using the 
highways.—Leamon v. State, 17 Ohio 
App. 323, 326. 

23. N.Y.—Hennessy v. Walker, 17 N. 
E.2d 782, 784, 279 N.Y. 94, 119 A L. 
R 1029. 

“The mere fact that a trailer is 
hitched to and drawn by a motor ve¬ 
hicle does not change its character 
as a separate and distinct vehicle or 
make it a motor vehicle or in part a 
motor vehicle.”—^Hennessy v. Walk¬ 
er. supra. 

24. Ohio.—Brown v. State. 10 Ohio 
N.P.,N S , 238. 

42 C.J. p 609 note 13. 

25. U S —American-La Prance Pirf 
Engine Co. v. Riordan, C C.A.N.Y 
6 P.2d 964, 967. 

—Thompson v. Georgia Power 
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Co, 37 SE.2d 622, 630, 73 GaApp. 
587—Bonds v. State, 85 S E. 629, 
630, 16 Ga.App. 401. 

Auto 

(1) A colloquial contraction of 
“automobile ”—^Webster New Int.D. 

(2) It “has a clearly distinctive 
meaning, coming from the t^u*»‘ek 'au¬ 
tos,' self. Automobile, self-inoviiig.” 
—Memphis St. By. Co. v. Crtuishaw, 
55 SW.2a 768, 759, 165 Tonn 536. 

26. Ga—Carter V. State, 78 S.E. 206, 
12 Ga.App. 430. 

27. Ala.—Bank for Savings & 

Trusts V. U. S. Casualty Co , 6 So. 
2d 618, 619, 242 Ala. 161. 

Mass.—Salo v. North American Acci¬ 
dent Ins Co., 153 N.E 5.57, 558, 257 
Mass. 303. 

Mo.—B uitus V. Continental Life Ins. 
Co., 40 S.W.2d 493, 494, 225 Mo. 
App. 1129. 

Pa.—^Deardorff v. Continental Life 
Ins. Co., St. Louis, Mo„ 151 A. 814, 
301 Pa. 179. 

“Car” as synonymous or interchange. 

able with “automobUe” 

Ky.—Monroe's Adm'r v. Pctleral Un¬ 
ion Life Ins. Co., 65 S.W.2d 680, 

681, 251 ICy. 570. 

Pa.—City of Philadelphia v. Phila¬ 
delphia Transp. Co., 26 A.2d 909, 
913, 315 Pa. 245. 

In England, an automobile is called 
a "motor car.” 

Ala.—Bank for Savings & Trusts v. 
U. S. Casualty Co., 5 So.2d 618, 619, 
242 Ala. 161. 

Tcnn.—Moore v. Life & Ca.sualty Ins. 
Co., 40 S.W.2d 403. 405, 162 Tenn. 

682. 

28. Ala—^Corpus Juris cited in 
Bank for Savings Sz Trusts v. U. S. 
Ca.sualty Co., 5 So.l‘d 618, 619, 242 
Ala 161. 

Gji—Thompson v, Georgia Power 
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propelled vehicles used for the transportation of 
passengers,2 9 it is now the general name which has 
been adopted by popular approval for all forms of 
self-propelling vehicles for use on highways and 
streets for the conveyance of passengers or materi¬ 
als,90 or, as otherwise expressed, for general freight 
and passenger service.^i 

In respect of its motor power, an “automobile” 
has been defined as a motor vehicle, usually pro¬ 
pelled by steam, electricity, or gasoline,^2 ^nd car¬ 
rying its motive power within itself,33 but con¬ 


trolled by the driver.24 However, the term “au¬ 
tomobile” without qualification is more generally 
applied to an automobile propelled by means of 
gasoline burned in an automobile engine.35 

(2) As Including or Included in Other 
Names of Vehicles 

The word ''automobile'' Includes or is included in the 
names of various other vehicles. 

As used in some statutes, the word “automobile” 
includes an automobile truck, auto truck, or motor 
truck,36 truck,3 7 or taxicab, 38 but not a trolley ve- 


Co., 37 S.E.2d 620, 633, 73 Ga.App 
587. 

Tenn.—Life & Casualty Ins. Co. v 
Cantrell, 57 S.W 2d 792, 166 Tenn. 
22—Memphis St. Ry. v. Creinshaw, 
55 S.W.2d 758, 759. 165 Tenn. 536— 
Moore v. Life & Casualty Ins. Co., 
40 S.W.2d 403, 405, 162 Tenn. 682 
—State V. Freels, 190 S.W. 454, 136 
Tenn. 483. 

Wis.—Wiese v. Polzer. 248 N.W. 113, 
116, 212 Wis. 337. 

Automotive vehicle 

A self-propelling vehicle —Puller 

V. Palazzolo, 197 A. 225, 230, 329 Pa. 
93. 

29. U S —^American-La France Fire 
Engine Co., Inc. v. Riordajn, D.C.N. 

T. , 294 P. 567, 571, reversed on oth¬ 
er grounds, C.C.A., 6 F.2d 964. 

Ala.— Corpus Juris quoted in Bank 
for Savings & Trusts v. U. S. Cas¬ 
ualty Co.. 5 So.2d 618, 619, 242 Ala. 
161. 

30. Ala. —Corpus Juris quoted in 
Bank for Savings & Trusts v. IT. S- 
Casualty Co., 5 So.2d 618, 619, 242 
Ala. 161. 

42 C J. p 609 note 18. 

"In its ordinary and popular ac¬ 
ceptation [an automobile] is a mo¬ 
tor-driven vehicle having four 
wheels, a body, sides, and top, suita¬ 
ble and Intended for the conveyance 
of persons.”—^Neighbors v. Life & 
Casualty Ins. Co of Tennessee, 31 S. 

W. 2d 418, 182 Ark. 356. 

Similar definitions 

(1) “A self-propelled vehicle suit¬ 
able for use on a street or roadway.” 
Ala.—Bank for Savings & Trusts v. 

U. S. Casualty Co., 5 So.2d 618, 619, 
242 .Via. 161. 

N.D.—Smith v. Maryland Casualty 
Co., 246 N.W. 451, 453, 63 N.D. 99. 
Pa.—Deardorff v. Continental Life 
Ins. Co., St. Louis, Mo., 151 A. 814, 
301 Pa. 179. 

Tenn.—^Moore v. Life & Casualty Ins. 
Co.. 40 S.W.2d 403, 405, 162 Tenn 
682. 

42 C.J. p 609 note 18 [d] (3). 

(2) “A self-propelled vehicle or 
■carnage for the transportation of per¬ 
sons or property and whose opera¬ 
tion is not confined to a fixed track.” 


Ky.—Life Casualty Ins. Co. of 
Tennessee v. Metcalf, 42 S.W.2d 
909, 911, 240 Ky. 62S. 

Mo.—^Hoover v. National Casualty 
Co., 162 S.W.2d 363. 364, 236 Mo. 
App. 1093. 

(3) "A vehicle containing within 
its mechanism the motive fuel or 
means of self-propulsion.”—Bellerive 
Inv. Co. V. Kansas City, 13 S.W.2d 
628, 638, 321 Mo. 969. 

(4) "A motor-driven, fast-moving 

vehicle, mounted on four wheels 
. . . whether called a runabout, 

a coupe, a coach, a sedan, a town 
car, a speed wagon, a deliver^' wagon, 
or a truck.”—^Life & Casualty Ins. 
Co. V. Cantrell, 57 S.W.2d 792, 166 
Tenn. 22. 

(5) “A vehicle for the carriage of 
passengers or freight propelled by 
its own motor.”—^Hoover v. National 
Casualty Co, supra. 

(6) "The general name adopted by 
populai' approval of all forms of 
self-propelling vehicles for use on 
the highways and streets.”—Life & 
Casualty Ins. Co. of Tennessee v. 
Metcalf, 42 S.W,2d 909, 911, 240 Ky. 
628. 

(7) Other definitions see 42 C.J. P 
609 note 18 [d]. 

Statutory definitions 

(1) “Any motor vehicle except a 
motorcycle.”—Salo v. North Ameri¬ 
can Accident Ins. Co., 153 N.E. 557, 
558, 257 Mass. 303. 

(2) Other statutory definitions see 
42 C.J. p 609 note 18 [c]. 

31. Ga.—^Life & Casualty Ins. Co. of 
Tennessee v. Roland, 165 S.E. 293, 
294, 45 Ga.App. 467. 

Ohio—Brown v. State, 10 Ohio N.P., 
N.S., 238. 

Or.—Kellaher v. Portland, 110 P. 492, 
112 P. 1076, 57 Or. 575. 

Va.—Stanley v. Tomlin, 129 S.E. 379. 
382, 143 Va. 187. 

32. Ga.—Carter v. State, 78 S.E. 205, 
12 Ga.App. 430, 436. 

N.D.—Smith v. Maryland Casualty 
Co., 246 N.W. 451, 453, 63 N.D 99. 
Va.—Stanley v. Tomlin, 129 S.E. 379, 
382, 143 Va. 187. 

42 C.J. p 610 note 19. 

Ill 


Similar definition 

“A wheeled vehicle propelled by 
steam, electricity, or gasoline, and 
used on highways and streets for the 
transportation of persons or mer¬ 
chandise.”—Hoover v. National Cas¬ 
ualty Co., 162 S.W.2d 363, 364, 236 
Mo.App. 1093—42 C.J. p 609 note IS 
[d] (6). 

33. N D —Smith v. Maryland Casu¬ 
alty Co.. 246 N.W. 451, 453, 63 N. 
D. 99. 

42 C J. p 610 note 20. 

34. N.D.—Smith v- Maryland Casu¬ 
alty Co, supra. 

35. U.S.—American-La France Fire 
Engine Co. v. Riordan, C.C.A.N.T., 
6 F.2d 964, 966. 

N D.—Smith v. Maryland Casualty 
Co., 246 N.W. 451. 453, 63 N.D. 99. 

36. Ga.—Life & Casualty Ins. Co. 
of Tennessee v. Roland, 165 S.E. 
293, 294, 45 Ga.App. 467. 

N.C.—Bethlehem Motors Corp. v. 

Flynt, 100 S.E 693, 178 N C. 399. 
Or.—Kellaher v. Portland, llO P. 492, 
112 P. 1076, 57 Or. 575. 

37. Tenn.—Life & Casualty Ins Co. 

V. Cantrell, 57 S.W.2d 792, 166 
Tenn. 22. 

Wis—Wiese v. Polzer, 248 N.W. 113, 
212 Wis. 337. 

Interchangeable 

The terms “truck” and “automo¬ 
bile” are commonly used inter¬ 
changeably.—Bradley v. Common¬ 
wealth, 156 S.W.2d 469, 470, 228 Ky. 
416. 

“By common understanding a 
truck is an automobile.”—^Wiese v. 
Polzer, 248 N.W. 113, 116,'212 Wis. 
337. 

“A truck, whose power is secured 
from gasoline, is an automobile.”— 
Smith V. Maryland Casualty Co., 246 
N.W. 451, 453, 63 N.D. 99. 

Automobile and truck distin¬ 
guished, as used in some statutes.— 
Hemlock 6400 Tire Co. v. McLemore, 
268 S.W. 116, 117, 151 Tenn. 99—65 
C.J. p 178 note 8 [a]. 

38. Mass.—Wier v. American Loco¬ 
motive Co., 102 N.E. 481, 215 Mass. 
303, 305. 

I “Taxicab” defined see infra § 7. 



MOTOR VESICLES 


60 C.J.S. 


§ 1 

hide which is propelled solely by a trolley, without 
rails,39 or a trackless trolley.^O An automobile has 
been held to be included within the term 'Ve- 
hicle.”^^ 

Carriage. An automobile has been held to be 
included in the term “caririage,’^ in the broad sense 
of the word;42 generally is distinguished from 
carriage by another name, to designate a vehicle 
of an entirely different character.'*^ 

Motorcycle. In respect of its motor power and 
operation, a motorcycle is similar to an automo- 
bile,^^ and has been held to be included in the term 
“automobile” within the meaning of some of the 
statutory regulations of such vehicles.^5 However, 
in common parlance, or according to the usual sig¬ 
nification of the word, an automobile is not a mo¬ 
torcycle,and is distinguished therefrom in that 
an automobile is a motor-driven vehicle mounted 
on four wheels, whereas a motorcycle is a motor 
vehicle mounted on’two wheels.'*'^ 

Passenger automobile. A motor vehicle which 
carries passengers.'** 

Team. An automobile has been held to be in¬ 
cluded within the term “team” as used in a statute 


declaring the law of the road.^9 

Traction engine. Under some statutes the word 
“automobile” has also been held to include a road 
locomotive or traction engine used to draw cars,50 
but ordinarily an automobile is distinguishable from 
a locomotive and traction engine by carrying loads 
instead of drawing them in other vehicles.®^ 

Wagon. Although in a general sense an automo¬ 
bile is a wagon,52 ordinarily an automobile is not 
included in the term “wagon,” “cart,” or “dray,” as 
used in the statutes,®^ particularly as used in stat¬ 
utes enacted prior to the invention of automobiles.®'^ 
It has been held also that a wagon is not changed 
as to its character as such by the fact that it is 
propelled by a motor,®® and that an automobile 
comes within an ordinance prohibiting advertising 
trucks, vans, or wagons upon the public streets of 
the city.®® 

c. Motorcar 

A motor car is a vehicle propelled by mcclianical 
power. 

A motorcar has been defined as a vehicle pro¬ 
pelled by mechanical power;®” and a motorcycle 


39. Tonn.—^LTomphis St, Ry. Co. v. 
Crenshaw, 55 S.W,2d 758, 1G5 Tenii. 
536. 

40. Ga—Thompson v. Georgia Pow¬ 
er Co.. 37 S.E.2d 622, 630, 73 Ga. 
A.pp. 5S7, 

41. DC.—White v District of Co¬ 
lumbia, 4 P.2d 162, 55 App.IVC. 197. 

42 C.J. p 610 note 27, 

Automobile as stage coach see Coach 
14 C..T.S. p 1299 note 19. 

"Vehicle” defined see the C.J.S. def¬ 
inition Vehicle, also 66 C.J. P 427 
note 31-p 42S note 45. 

42. U.S—^Patten v. Sturgeon, C.C.A. 
Okl. 214 F. 65. 67. 

Mass.—Commonwealth v. Goldman, 
91 N.E. 392, 205 Mass. 400. 

Pa.—^Asbury v. Carroll, 21 ra,Dist. 
914, 917. 

Vt.—State V. J'arvus, 95 A. 5 11, 543, 
89 Vt. 239. 

6 C.J. p 867 note 32—9 C.J. p 1295 
note 87. 

"Carnage” defined see 12 C.J.S. p 
1152 note 9-p 1153 note 25. 

43. Mass.—Commonwealth v. Gold¬ 
man, 91 N.E. 392, 205 Mass. 4 00. 

9 C.J. p 1294 note 86. 

44. Ga.—^Bonds y. State, 85 S.E. 629, 
631, 16 GaApp. 401. 

42 C.J. p 612 note 54. 

45. Mass.—Salo v. North American 
Accident Tns. Co., 153 N.E. 557, 257 
Mass. 303. 

42 C.J. p 612 note 55. 

40. Ga. —^Bullard v. Life & Casualty 


Ins. Co., 173 SE. 855, 856, 178 Ga. 
673. 

Mass.—Salo v. North American Acci¬ 
dent Ins. Co., 153 N.E. 567, 558, 257 
Mass. 303. 

Mo—Hoover v. National Casualty 
Co., 1G2 SW.2d 3C3. 364. 23G Mo. 
App. 1093. 

“Both aro ‘motor-driven’ veliiclos, 
but not all ‘motor-driven’ vehicles 
are ‘automobiles,' nor are all ‘motor¬ 
cycles.’ ”—Dullard v. Life & Casual¬ 
ty Ins. Co., 173 S.E 855, 85G, 178 Ga. 
G7;i. 

47. Tonn.—Moore v. Life & Casunl- 
tv Ins. Co., 40 S.W.2d 403, 405, 1G2 
Ten i. 682. 

43. Ti X, —Lowery v. Tied Cab Co., 
Civ.App., 2G2 S.W. 147, l.'iO 
Passenger motor vehicle, as used in 
liLle of statute rjlating to rt gi.s- 
tration fees, as not confined to ve¬ 
hicles carrying passengers for hire 
see Infra § 138. 

A passenger automobile is "a four 
wheeled carnage for passengers.”— 
Cornish Bridge v. Fits, 107 A. 626, 
fi29, 70 N.Il. 253. 

49. Me.—IJragdon v. Tvellogg, 105 .V. 

4 33. LIS Me. 42. 6 A.L.ll. GJ9. 

4 2 C.J. p 61L note 35. 

defined’ .see the C.J.S. defini- 
tion Team, alco Cl C.J. p 1749 note 
R8-p 3 756 nore. lO. 

DO. N.lI.—Emerson Troy Cranite 

Co. V. 1‘earjon, 64 A. 5o2, 74 X.H. 
2 

6 C.J. p 867 note 38 [cj. 
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"Traction engine” defined see En¬ 
gine 30 C.J.S. p 250 note 7-p 251 
note 12. 

51. Ga.—Bonds v. State, 85 S E. 629, 
G31, 16 Ga.App. 401. 

Puerto Rico.—Morales v. Caraballo, 
2 7 Puerto Rico 544. 

52. Pa—Strycker v. Richardson, 77 
Pa.Saper. 252, 255. 

“Wagon” defined see the C.J.S. def¬ 
inition Wagon, also 67 C.J. p 287 
note.s 28-11. 

Exemptio'n of automobile under stat¬ 
utory exemption of wagon see Ex¬ 
emptions § 54 b (2). 

53. U.S.—Shawnee Nat. Bank v. U. 
S., Okl., 24!) F. 583, 588, 161 C C-A. 
500—In re Wilder, D.C.Cal., 221 F. 
4 7G. 

Minn—Whfiiioy v. Welnitz:, 190 N. 

V/. 57. 152 Minn. 1G2, 28 A.L.It. 68. 
42 C.J. 1 ) CIO note 30. 

“Cart” diTi'iiefi .see 1*2 C.J,5;. 1765. 

“Dray” defined see 28 C.J.S. p 489, 

54. US.—U. S. V. One Automobile, 
D.C.Mont., 237 F. 891, S92. 

Tonn.—Prater v. llicefiiman, 187 S. 

W. 305, 135 Tcnn. 485. 

42 C.J p 610 note 31. 

53. N.Y.—Fifth Ave. Coach Co. v. 
New York, SG NE. 824, 194 N.Y. 19, 
21 L.R.A.,N.S., 744, 16 Ann.Cas, 

693. 

5G. N.Y.—Fifth Ave. Coach Co. v. 
New York, supra. 

57. La.—Laporte v. North American 
AcLident Ins. Co., 109 So. 767, 769, 
IGi i.a. 933. 
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is not a motorcar in the general and popular sense 
of that term.58 

Motor-driven car. The term “motor-driven car” 
is a descriptive term covering whatever it describes, 
and, while it is not used to refer to automobiles 
only, but may include a side-car outfit, that is, a 
motorcycle equipped with a side car,^^ a motorcycle 
ordinarily is not regarded as a motor-driven car.®® 

§ 2. Automobile for Hire 

An automobile for hire is a motor vehicle, other than 
an automobile stage, used for the transportation of per¬ 
sons for which remuneration is received. 

Automobiles for hire have been defined by stat¬ 
ute as all motor vehicles, other than automobile 
stages, used for the transportation of persons for 
which remuneration of any kind is received, either 
directly or indirectly.®^ 

§ 3. Auto Stage 

An auto stage is a motor vehicle used for the carry¬ 


ing cf passengers, baggage, or freight on a regular 
schedule of time and rates. 

An auto stage as distinguished from an automo¬ 
bile, as the terms are employed in a particular stat¬ 
ute, has been defined as a motor vehicle used for 
the purpose of carrying passengers, baggage, or 
freight on a regular schedule of time and rates.®^ 

§ 4. Automobile Truck 

An automobile truck is an automobile for transport¬ 
ing heavy loads. 

An automobile truck is an automobile for trans¬ 
porting heavy loads a vehicle for conveyance 
for commercial purposes over ordinary roads 
and the average type of that kind of vehicle is es¬ 
pecially designed both in its propelling mechanism 
and in its body construction for that function.®® 
Such a vehicle is also commonly known as an auto 
truck®® or motor truck.®'' 


53. La.—Laporte v. North American 
Accident Ins. Co., supra. 

N.J.—Perry v. North American Acci¬ 
dent Ins. Co.. 138 A. 894. 895, 104 
N J juaw 117. 

42 C.J. p 612 note 57. 

59. Mo,—Burrus v. Continental Life 
Ins, Co., 40 S.W.2d 493, 495, 225 
Mo..Vpp. 1129. 

60. Ky—Monroe's Adm’r v. Federal 
Union Life Ins. Co., 65 S.W.2d 680, 
681, ?51 Ky. 570. 

Md.—Landwehr v. Continental Life 
Ins Co, 150 A, 732, 734, 159 Md. 
207, 70 A.L.R. 1249. 

Mas.s.—Salo v. North American Acci¬ 
dent Ins. Co., 153 N.E. 557, 558, 
257 Mass 303. 

N.J.—Perry v. North American Acci¬ 
dent Ins. Co.. 138 A. 894, 895, 104 
N.J.Law 117. 

N.C.—-Anderson v. Life & Casualty 
I'ns. Co. of Tennes;see, 147 S E. 693, 
694, 197 N.C. 72. 

Pa.—DeardorfC v. Continental Life 
Ins. Co , St, Louis, Mo., 151 A. 814, 
301 Pa. 179. 

Tenn.—McDonald v. Life & Casualty 
Ins. Co , 70 S.W.2d 555, 556, ICS 
Tenn. 418. 

Cl. Wash.—International Motor 

Tr.urifut Co, v. Seattle. 251 P. 120, 
]41 Wash. 194. 

42 C.J. p 611 note 42. 

62. Wa.sh—State v. Ferry Line Au¬ 
to Hus Co., 168 P. 893, 894, 99 
Wa.sh. 64. 

Automobile a'^ slagre coach see Coach 
14 C.J.S. p 1299 note 19. 

An automobile used by a rural 
mail carrier to carry United States 
mail over a rural route, and not used 
for the purpose of carrympr passen¬ 
gers or freigrht for hire, is not an au¬ 
to stajre.—Wheeler v. Balderston, 111 
P.2d 878, 881, 62 Idaho 332. 
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63. Neb.—^Paltani v. Sentinel Life 
Ins. Co., 237 N.W. 392, 393. 121 
Neb. 447. 

65 C J- p 178 note 8. 

Similar definitions 

(1) “A heavy automobile on solid 
tires built to carry a load of from 
three to ten tons."—Gaumnitz v. In¬ 
demnity Ins. Co. of North America, 
37 P.2d 712, 713, 2 Cal.App.2d 134. 

(2) “Any self-propelled truck."— 
Roller V. Hartford Accident & In¬ 
demnity Co.. 166 P.2d 173, 175. 24 
Wash. 2d 473. 

(3) "Any strong, heavy cart or 

wagon . . . self-propelled."— 

Harrison v. State, Tex.Cr., 210 S.W. 
2d 591. 592. 

Distingnished from pickup cab, 
which is constructed and intended 
to convey only light loads.—Gaum- 
nitz V. Indemnity Ins. Co., of North 
America, 37 P.2d 712, 713, 2 Cal.App. 
2d 134, 

64. U.S—^American-La France Fire 
Engine Co. v. Riordan, C-C.A.N.Y., 
6 F.2d 964, 966. 

—Corpus Juris quoted in Paltani 
V. Sentinel Life Ins. Co., 237 N.W. 
392, 393, 121 Neb. 447. 

K.C.—Lloyd V. Columbus Mut. Life 
Ins. Co., 158 S.E. 386, 387, 200 N.C. 
722. 

Statutory definitions 

(1) “Trucks shall include motor 
vehicles equipped or used to carry 
anything other than passengers."— 
Paltani v. Sentinel Life Ins Co., 237 
N.W. 392, 393. 121 Neb. 447. 

(2) “Any motor vehicle designed 
or used principally for carrying 
things other than passengers and in¬ 
cludes a motor vehicle to which has 
been added a cabinet box, platform, 
rack or other equipment for the pur- 
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pose of carrying merchandise other 
than the person or efiects of passen¬ 
gers Also any unit consisting of 
tractor and trailer so constructed as 
to haul merchandise or loads other 
than persons."—Hart v. Stinson, iSo 
So. 139, 135 Fla. 331. 

65. U.S.—^American-La France Fire 
Engine Co. v. Riordan, C.C.A.N.y., 
6 F.2d 964. 966. 

Neb.—Corpus Juris quoted in Paltani 
V. Sentinel Life. Ins. Co., 237 N.W. 
302, 393, 121 Neb. 44 7. 

N.C.—Lloyd V. Columlms Mut. Life 
Ins. Co.. 158 S.E. 38G, 387, 200 N.C. 
722. 

42 C.J. p 611 note 45. 

I3oadster d2 sting.ilshcd 
Tenn—Hemlock G40n Tire Co. v. Mc- 
Lemore. 268 S.W. 116. Wl Tenn 99. 
65 C.J. p 178 note 8 [b]. 

A touring car, from which the 
body has been removed and a cabin 
placed o'.i the front with a small iiox 
for holding tools, and back of which 
is attached a hoisting device fer lift¬ 
ing automol lies for the purpose of 
rw‘pairjng and towing them a’eng the 
highway, is net an aulomoi)ilc-* truck. 
—Paltani v. Sentinel Life Ins. Co., 
237 N.W. 802, 121 Neb. 447. 

60> Kan—Filson v. Johnson, 222 P. 

742. 115 Kan. 206. 

42 C.J. p 611 note 41. 

67. T.?nn—Hemlock 6400 Tire Co. v. 
McLemorv, 2GS S.W. IIG, 117, 151 
Tenn. 99. 

Statutory Criiuitioa 

“A motor vehicle commonly known 
as an auto truck, intended for the 
purpose of transporting any rom- 
modity, goods, merchandise, produce 
or freight; or passengers for hire." 
—F.lr.on V. Johnson, 222 I’. 742, 743, 
115 Kan. 206. 
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§ 5. Motorbus; Autobus 

A motorbus or autobus is an automobile or trackless 
motor vehicle engaged in the business of carrying passen¬ 
gers for hire, and held out or announced to operate over 
a particular route to a particular point or within desig¬ 
nated territory. A similar definition applies to jitney 
or jitney bus. 

A motor bus or autobus may be defined as any 
automo'bile or trackless motor vehicle engaged in 
the business of carrying passengers for hire and 
held out or announced to operate or run over a 
particular route to a particular point or within des¬ 
ignated territory.An autobus has been defined 
as an automobile or motorbus, commonly called 
jitneyengaged in the business of carrying pas¬ 
sengers for hire.'^® 

Bits. A contraction of the word ^‘omnibus,” and 
well understood to be a vehicle 'which serves the 
passenger public but which docs not operate upon 
fixed tracks.*^ 1 


Jitney or jitney bus. A jitney or jitney bus, is 
a self-propelled vehicle, other than a street car, 
traversing public streets between certain definite 
points or termini and, as a common carrier, con¬ 
veying passengers for a small fare between such 
termini and intermediate points a motor-pro¬ 
pelled vehicle which travels along the city streets, 
picks up passengers at any point along the route, 
and charges such passengers a uniform and mod¬ 
erate rate for carrying them to other points along 
the route a small motor vehicle, operating along 
or over regular and definite routes on regular 
schedule for the transportation of passengers for a 
small fare.74 

Taxicab distinguished. A motorbus or jitney is 
distinguished from a taxicab as to the services per¬ 
formed, and in that a taxicab does not operate over 
a fixed route or on any fixed schcdule.'^'S 


63. Tex.—^Auto Transit Co. v. Ft- 
Worth. Civ.App., 182 S.W. 685, 689 
—^Ex parte Sullivan, 178 S.W. 537, 
77 Tex.Cr. 72. 

42 C.J. p 611 note 47. 

Statutosry definition 

“Any passenger-carrying motor ve¬ 
hicle having a passenger-seating ca¬ 
pacity of eight or more persons.”— 
Thompson v. Georgia Power Co., 37 
S.E.2d 622, 629, 73 Ga.App. 587. 

A trackless trolley is not a motor- 
bus.—Thompson v. Georgia Power 
Co., supra. 

69. N J.—Ft Lee Transp. Co. v. 
Borough of Edgewater, 133 A. 424, 
425, 09 N.J.Eq. SCO. 

Other definition 

“A public carriage capable of self¬ 
movement, having the motive power 
within the vehicle.”—Damiani v. Pub¬ 
lic Service Commission, 73 Pa.Super, 
37, 40. 

70. N.J.—^Ft. Leo Transp. Co. v. 
Borough of Edgewater, 133 A, 424, 
425, 99 N.J.Ed. 850. 

Statutory definition 

*‘An.v automobile or motor bus car¬ 
rying passengers for hire which is 
held out, announced or advertised to 
operate or run, or which is operated 
or run, over any of the streets or 
public places in any municipality 
. . . and indiscriminately ac¬ 

cepts and discharges such persons as 
may offer themselves for transporta¬ 
tion either at the termini or points 
along the way or route on which it is 
used or operated or may be rumniiig.” 
—^Nutley-Times Square Service v. 
Board of Public Utility Com'rs, 162 
A. 124, 126, 109 N.J Law 289—Dosko- 
vitch V. Board of Public Utility 
Com'rs, 138 A. 110, 103 N JLaw 570. 

71. Fla—^Jarrell v. Orlando Transit 
Co., 167 So. 664. 668, 123 Fla. 776. 


Tex—Patiilo v. State, 47 S.W.2d 847, 
848, 120 Tex.Cr. 568. 

“Omnibus,” as a vehicle, defined see 
the C.J.S definition Omnibus, also 
46 C.J. p 1094 note 99. 

As car 

A bus is rarely referred to as a 
“car.”—City of Philadelphia v. Phil¬ 
adelphia Transp. Co, 26 A.2d 000, 
913, 345 Pa. 244. 

72. Tenn.—^Memphis v Stale, 179 S 
W. 631, 133 Ten'n 83, LB A191613 
1157, AnnCas.l917C 1056. 

Jitney as common carrier of passen¬ 
gers see Carriers § 534. 

Similar definitions 

(1) “A motor-driven trackless ve¬ 
hicle which operates over certain 
routes between two or more particu¬ 
lar points or places, which carries 
passengers for hire a'nd reward to 
and frum terminal points and inter¬ 
mediate points.”—Slate v. Quigg, 114 
So. 859, 861, 9^1 Fla. 1056—Quigg v- 
State, 93 So. 139, 84 Fla. 164. 

(2) A self-propelled motor vehicle, 
other than a street car, employed in 
the business of carrying passengers 
for hire over fixed routes or between 
certain definite points, within the 
city.—^Ex parte Counts, 153 P. 93, 39 
Nev. 61. 

A motor vehicle operated on the 
club plan to transport members and 
families from points outside a bor¬ 
ough to a point therein, making no 
stops in the borough, except at the 
terminus, at twelve rides for ninety 
cents, together with monthly dues, 
comes within the definition of “jit¬ 
ney.”—Ft. Lee Transp. Co. v. Bor¬ 
ough of Edgewater, 133 A. 424, 99 N. 
J.Eq. 850. 

Street railway distinguished 
Iowa.—Huston v. Des Moines, 156 N. 
W. 883, 889, 176 Iowa 455. 
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I 73. Pa.—Philadelphia Jitney Ass’n 
V. Blankenburg, 24 Pa.Dist. 1000, 
1005. 

74. Fla.—Jarrell v. Orlando Transit 
Co., 167 So. 664, 667, 3 23 Fin 776. 

Iowa.—Huston v. City of Des Moines, 
156 N.W. 883. 176 Iowa 455. 

N.J.—Ft. Lee Transp. Co. v. Borough 
of Edgewater, 133 A. 424, 99 N.J. 
Eq. 850. 

R.I.—Mooney v, Tuckerman, 144 A. 
891, 892, 50 B.I. 37. 

75. Ill.—Jackie Cab Co. v. Chicago 
Park Dist.. 9 N E.2d 213, 215, 366 
Ill. 474, 112 A.L.U. 1410. 

Ind.—Frick v. Gary, 135 N.E, 346, 
347. 192 Tnd. 7C. 

Iowa.—Pluston v. City of Des IMoines, 
156 NW. 883, 889, 3 76 Iowa 455. 
Tenn.—City of Memphis v. Slate ex 
rel. Ryals, 179 S W. 631, (;:14, 333 
Tenn. 83, L.R.A.IOICB 1157, Ann. 
Cas.l917C 1056. 

“Taxicab" defined see infra 9 7. 
Distinction stated 

“While the 'jitney' and the laxicnb 
are physically the same, yet the 
services they perform maWjriaUy 
differ. The service of the o'ne i.s clo- 
signc'd to accommodate persons trav¬ 
eling along distinct routes and at a 
rate of fare common to all; hut the 
service of the other is intended for 
the accommodation of persons whose 
destinaiions involve varying distanc¬ 
es and lines of travel and presuma¬ 
bly at varying pnco.s. The two 
kinds of service would signify sub¬ 
stantial difference in number of ve¬ 
hicles needed to meet the respective 
demands; and so the dangers attend¬ 
ing the operation of the 'jitney' pre¬ 
sumably would materially exeteed 
those arising in the taxicab service.” 
—Nolen V. Riechman, D.C.Tcnn. 225 
F. 812, 820. 
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§ 6. Motorcycle 

A motorcycle has been defined as a bicycle having a 
motor attached so as to be self-propelled. 

A motorcycle has been defined as a bicycle hav¬ 
ing a motor attached so as to be self-propelled;'^® 
a bicycle propelled by a gasoline engine located in 
the frame between the two wheels.It usually 
indicates a motor vehicle mounted on two wheels/® 
but ordinarily it is not regarded as a car.*^^ 

As a vehicle. A motorcycle is a lawful vehicle/® 
and has been held to be within a regulation of ve¬ 
hicles.®^ 

§ 7. Taxicab; Taxi 

A taxicab is a motor vehicle held for public hire at 
designated places, which operates without a regular route 
or schedule, and the charges for which are a stipulated 
fare, or are determined on a time or distance basis. 

A taxicab, or, as it is sometimes termed, a taxi¬ 


meter cab,®2 or a taxi,8^ is defined generally as a 
motorcab®^ or as a cab drawn or propelled by motor 
power, electricity, or other artificial means.®® 

As a common carrier, discussed in Carriers § 
534, a taxicab has been defined as a self-propelled 
conveyance held for public hire at designated places 
subject to municipal control,®® without a regular 
route or schedule,®'^ and the charges for which are 
a stipulated fare or are determined on a time or 
distance basis.®® A taxicab is subject to call or 
hire by any member of the public®® who may apply 
and pay the established rates/® or subject to con¬ 
tract by a person desiring a special trip from one 
point to another;®^ but the operation of the cab 
is completely within the power and control of the 
operator®® and is in no manner under the control 
of the passenger, excepting only with respect to 
the transportation to the place of destination.®® 
The word “taxicab” is one of modern coinage,®^ 

Kan.—Tu&ffle v. Parker, 156 P.2d 653, 
534, 159 Kan. 572. 

Ill.—Jackie Cab Co. v. Chicago Park 
D-ist., 9 N.E 2d 213, 215, 366 Ill. 474, 
112 A.L.Il. 1410. 

42 C J. p 612 mote 65 [c]. 

88. Kan.—Tuggle v. Parker, 156 P. 
2d 533, 534. 159 Kan. 572. 

42 C-J. p 612 note 66. 

89. Pla.—Jarrell v. Orlando Transit 
Co., 1C7 So. 664, 668, 123 Pla. 776. 

YVis.—^Anderson v. Tellow Cab Co., 
191 N.W. 748, 750, 179 Wis. 300, 31 
A.L.II. 1197. 

90. Pa.—Damiani v. Public Service 
Commission, 73 Pa.Super. 37, 40. 

9^1. Ill.—Jackie Cab Co. v. Chicago 
Park Dist., 9 NE.2d 213, 215. 366 
Ill. 474, 112 A-L-R. 1410. 

92. Wis.—Anderson v. Tellow Cab 
Co., 191 N.W. 748. 179 Wis. 300, 31 
A.L..R. 1197. 

93, Wis.—^Anderson v. Tellow Cab 
Co., supra. 

42 C.J. p 613 mote 69. 

Statutory definition 

“Any motor vehicle for hire, de¬ 
signed to carry seven persons or less, 
operated upon any street or highway 
or on call or demand accepting or 
soliciting passengers indiscriminate¬ 
ly for transportation for hire be¬ 
tween such points along streets or 
highways as may be directed by the 
passenger or passengers so being 
transported."—Broadway Auto Liv¬ 
ery V. State Board of Public Roads, 
158 A. 375, 376, 52 R.I. 109. 

94 . Kan.—Tuggle v. Parker, 156 P- 
2d 533, 534, 159 Kan. 572. 

Pa.—Damiani v. Public Service Com¬ 
mission, 73 Pa.Super. 37, 40—Don¬ 
nelly V. Philadelphia & R. Ry. Co., 
53 Pa.Super. 78, 82. 

7enn,—City of Memphis v. State ex 
rel. Ryals, 179 S.W. 631. 634, 132 


76. Ga.—Bonds v. State, 85 S.E. 629, 

16 Ga.App. 401, 403. 

Pa. —Corpus Juris q.uoted in Dear- 
dorff V. Continemtal Life Ins. Co., 
St. Louis, Mo., 151 A. 814, 301 Pa. 
179. 

Tenn.—McDonald v. Life & Casualty 
Ins, Co., 79 S.W 2d 555, 556, 168 
Tenn. 418—Moore v. Life & Cas¬ 
ualty Ins. Co., 40 S.W.2d 403, 405, 
162 Tenn. 682. 

42 C J. p 612 note 53. 

“Bicycle" defined see 10 C.J.S. p 355. ] 
Motorcycle as' 

Automobile see supra § 1 b. 

Motor vehicle see supra § 1 a. 
Similar definitiou 

“A machine in the nature of a bi¬ 
cycle equipped with motor power."— 
Anderson v. Life & Casualty Ins. Co. 
of Tennessee, 147 S.E. 693, 695, 197 
N.C. 72. 

Bicycle distinguished 
Mich.—People v. Smith, 120 N.W. 
581, 156 Mich. 173, 21 L.R.A.,N.S., 
41, 16 Ann.Cas. 607. 

Traffic car distinguished 
La.—Womack v. Life & Casualty 
Ins. Co. of Tennessee, App., 184 So. 
357, 359. 

77. XJ.S.—^Eclipse Mach. Co. v. Har- 
ley-Davidson Motor Co., Pa., 252 
P. 805, 806, 164 C.C-A. 645. 

42 C J. P 612 note 53 [c]. 

78. Tenn.—Moore v. Life & Casual¬ 
ty Ins. Co, 40 S.W.2d 403, 405, 162 
Tenn. 682. 

Statutory definition 

“A motor vehicle designed to trav¬ 
el om not more than three wheels 
m contact with the ground."—Ander¬ 
son V. Life & Casualty Ins. Co. of 
Tennessee, 147 S.E. 693, 695, 197 N.C. 
72. 

79. Ark.—^Neighbors v. Life & Cas¬ 


ualty Ins. Co. of Tennessee, 31 S. 
W.2d 418. 182 Ark. 356. 

Mo.—^Burrus v. Continental Life Ins. 
Co„ 40 S.W.2d 493. 494, 225 Mo. 
App. 1129. 

Pa.—DeardorfC v. Continental Life 
Ins. Co., St. Louis, Mo., 151 A. 814, 
301 Pa. 179. 

As not motor-driven car see supra § 

1 c. 

80, Or.—^Wilson v. Bittner, 276 P. 
268, 270, 129 Or. 122, 64 A.L.R. 132. 

Wash.—Curtis v. Perry, 18 P.2d 840. 
171 Wash. 542. 

81, Cal.—Pope V. Halpem, 223 P. 
470, 193 Cal. 168. 

1<7.C—^Anderson v. Life & Casualty 
Ims. Co, 147 S.B. 693, 694, 197 N. 
C. 72. 

Pa.—Deardorff v. Continental Life 
Ins. Co., St. Louis, Mo., 151 A. 814, 
301 Pa. 179. 

“Vehicle" defined see the C.J.S. def¬ 
inition Vehicle, also 66 C.J. p 426 
note 30 et seq. 

82. N.T.—Lynch ' v. Robert T. 

Murphy Hotel Co., 112 N.T.S. 915. 

“Taximeter" defined see infra § 8. 

83, S.C.—City of Columbia v. Alex¬ 
ander, 119 S.E. 241, 243, 125 S.C. 
530, 32 A.L.R, 746. 

84. N.T.—^Lynch v. Robert P. 

Murphy Hotel Co., 112 N.T.S. 915, 
916. 

85. Kan.—Tuggle v. Parker, 156 P- 
2d 533, 534, 159 Kan. 572. 

42 C.J. P 612 note 63. 

86, Fla.—Jarrell v. Orlando Transit 
Co., 167 So. 664, 668, 123 Fla. 776. 

Kan.—Tuggle v. Parker, 156 P-2d 
533, 534, 159 Kan. 572. 

42 C.J. P 612 note 65. 

Motorbus or jitney distinguished see 
supra § 5. 

87. Fla.—Jarrell v. Orlando Trans i 
Co., 167 So. 664, 668, 123 Fla. 776. 
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used to describe a conveyance similar to a hacicney 
carriage or the old-fashioned hack or stage.®® 

§ 8. Other Terms 

Various other terms relating to motor vehicles have 
been defined by the courts or in statutes. 

Aerocar, An aerocar is a trailer equipped with 
two wheels and a coupling’ by which it is attached 
to the rear end of an automobile.^6 It is furnished 
with seats, and some are used for the transporta¬ 
tion of passengers and luggage to and from hotels, 
and between hotels and passenger stations,^^ and 
others are permitted to operate for hire as sight¬ 
seeing vehicles.® 8 

Automobile accessory. Any article designed to 
be used in connection with a motor vehicle to add 
to its utility or ornamentation and which is primari¬ 
ly adapted for such use, whether or not essential to 
the operation of the vehicle;®® and articles pri¬ 
marily adapted for use in motor vehicles are to be 
regarded as parts or accessories of such vehicles, 
even though there may be some other use for the 
articles to which they are not so well adapted.^ 

Chassis. As applied to a motor car, the chassis 
is the rectangular metal frame work thereof, as 
distinguished from its body and seats, but including 
it accessories for propulsion, as the tanks, motor, 
generator, gear, springs, axles, wheels, tires, fans, 
and general running gear.® 

Clutch. As applied to motor vehicles, a device 
introduced in the transmission some place between 
the mechanism in which power is created and the 


mechanism tO' which it is applied, and which serves 
to make and break the connection between the 
two.® 

Commercial car. As defined by statute, any mo¬ 
tor vehicle having motive power, designed and used 
for carrying merchandise or freight, or for carry¬ 
ing more than seven passengers, or used as a com¬ 
mercial tractor.^ 

Coupe. An automobile having an enclosed body 
of one compartment usually seating two to four 
persons, including the driver.^ 

Cut-out. A cut-out as used with reference to 
automobiles, is a device by which the mufUcr as a 
sound deadener or ^'silencer” is rendered inopera¬ 
tive, eliminated, or cut out.® 

Emergency brake. As applied to automobiles, 
the emergency brake is for the purpose of bringing 
the car to a stop in a sudden or unexpected oc¬ 
currence or condition, to be used in addition to the 
foot brake and also in case the foot brake should 
be out of order or unable to bring the car to a 
stop.*^ 

Lumber carrier. A four-wheeled vehicle 
equipped with rubber tires which can be driven 
over a pile of lumber, pick it up and transport it 
elsewhere on the dock, in connection with the un¬ 
loading of a cargo of lumber.® 

Park; parked; parking. The term "park,” 
'"parked,"' or “parking,"' as in general use, in con¬ 
nection with motor vehicles,® means the permitting 
of such vehicles to remain standing on a public 


Tenn. S3, L.RA.1916B 1157, Ann. 
Cas.l917C 1056. 

95. Pla.—^JsLrrell v. Orlando Transit 
Co., 167 So. 664. 668. 123 Fla. 776. 

Pa—Donnelly v. Philadelphia & R. 
Hy. Co., 53 Pa.Super. 78, 82, fol¬ 
lowed in Kerr v. Pennsylvania & 
R. Ry. Co.. 53 Pa-Super. 83. 

Wis.—'•Vnderson v. Yellow Cab Co, 
191 K.W. 748. 750, 179 Wis. 300. 31 
A.L..R. 1197. 

96. Pla.—Wood V. Club Transp. 

Service, Inc, 196 So. 843, 143 Pla. 
449. 

"Aerocars are obviously useless 
unless they become a part of a mo¬ 
tor car for the purpose of increasing- 
its capacity for passengers and bag¬ 
gage without meanwhile increasing 
the motive power,"—^Wood v. Club 
Transp. Service, Inc., supra. 

97. Pla—Wood V. Club Transp. 

Service, Inc., supra, n 96. 

98. Pla—^Wood V. Club Transp. 

Service, Inc., supra, n. 96. 

99. U.S.—Universal Battery Co. v. 
U. iS., Ct.Cl., 50 S.Ct. 422, 423, 281 


U.S. 580, 683, 74 L. Ed. 1051— 

Routzhan v. Willard Storage Bat¬ 
tery Co., C.C.AOhio, 65 P.2d 89, 90 
—Eaton V. American Chain Co., C. 
C A Conn., 63 F.2d 783, 785—Cuno 
Engineering Corporation v. U. S., 
Ct.Cl., 43 P.2d 259, 262—Marvel 
Products Co. V. U. S., Ct.Cl., 35 P. 
2d 979, 982—Elkstrom v. U. S., Ct. 
CL, 21 PSupp. 338, 344—Kamco, 
Inc. V. U, S., Ct.Gl., 11 F.Supp. 588, 
591. 

Automobiles and parts as subject to 
internal revenue law see Internal 
Revenue § 530. 

1. U.S—Universal Battery Co. v. U. 
S., C^-.CL, 50 S Ct. 422, 423, 281 U. 
S. 580, 583, 74 L.Ed. 1051—Routz¬ 
han V Willard Storage Battery 
Co., CC.A.Ohio, 65 P.2d 89, 90— 
Maslerbilt Products Corporation v. 

U. S., Ct.Cl, 42 FSupp. 204, 296— 
American Cham Co. v. Hartford- 
Connecticut Trust Co., D.C.Conn., 
11 P.Supp. 770, 772—Kamco, Inc. 

V. U S., Ct.Cl., 11 P.Supp. 588, 591 
—^Dalton & Balch v. U. S., Ct.Cl., 8 
P.Supp. 727, 730. 
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2. Mo.—^Kansas City Auto. School 
Co. V. Halckcr-Elherg Mfg. Co., 
App., 182 S.W. 759, 760. 

42 C.J. p G13 note 70. 

3. U.S.—Eclipse Mach. Co. v. I-Tar- 
ley-Davidaon Motor Co., X*a., 252 F. 
805, 806, 164 C.C.A. 646. 

4. Ohio —Fisher Bros. Co. v. Brown, 
146 K.E. 100, 101, 111 Ohio St. 602 
—Marsh v. Community Traction 
Co., 22 N.E.2d 612, 613. 61 Ohio 
App. 194. 

5. Tenn—New Amsterdam Ca.sualty 

Co. V. Rust, 46 S.W.2d 70, 164 

Tenn. 107. 

6. Tex.—Himes v. Foreman, Com. 
App., 243 S.W. 479, 484. 

7. N.T.—People v. Cioardo, 250 N. 
Y.S. 477, 480, 140 MLsc. 332. 

8. Cal.—Burke v. John E. Marshall, 
Inc., 108 P.2d 738, 741. 42 Cal.App. 
2d 195. 

9- N'.Y.—City of Rochester v. Quine, 
11 N.Y.S.2d 918, 171 Misc. 698. 
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highway or street the leaving of a car tempo¬ 
rarily on a public way or in an open space, espe¬ 
cially in a space assigned for the occupancy of a 
number of automobiles;^! the voluntary act of 
leaving, or permitting such a vehicle to remain 
•standing, on a public highway or street when not 
in usc,!2 not only the leaving of a car on the street 
unattended, but also the stopping of a car on the 
highway, although occupied and attended, for a 
length of time inconsistent with the reasonable 
use of the street, considering the primary purpose 
for which streets exist.!^ The term is well known 
and understood,!^ and to park means something 
more than a mere temporary or momentary stop¬ 


page on the road for a necessary purpose,!^ such as 
for the purpose of taking in or letting out passen¬ 
gers or occupants of the car!-® or for the purpose 
of loading or unloading merchandist or products.!'^ 

Dead parking is keeping a motor vehicle stand¬ 
ing without a driver.!® 

Live parking is keeping a motor vehicle stand¬ 
ing writh a driver in his place.!® 

Parking meter; park-o-mcter. A parking meter, 
or as sometimes called park-o-meter,20 is a clock 
set on a post which measures the time of parking 
and provides mechanical assistance in the enforce¬ 
ment of the parking limitation. 


10. Ala.—Corpus Juris cLUOted in 
Newell Contractingr Co. v. Berry, 
134 So. 870, 872, 223 Ala. 109. 

j^rk.—American Co. of Arkansas v 
Baker. 60 S.W.2d 572, 576, 187 Ark. 
492. 

'Minn.—Hartwell v. Progressive 
Transp. Co., 270 N.W. 570, 573, 198 
Minn. 488. 

Mo.—Ev parte Corvey. 287 S.W. 879, 
881, 220 Mo.App. 1081. 

^‘Parked” and “left standing*” syn¬ 
onymous 

Minn.—Hartwell v. Progressive 
Transp. Co., 270 S.W. 570, 673. 198 
Minn. 458. 

“Parked” and “stopped” used in- 
'terchangeably.—Safeway Stores of 
■Texas v. Webb, Tex.Civ-App., 164 S. 
W.2d 868, 875. 

11. Minn.—Hartwell v. Progressive 
Transp. Co, 270 NW. 570, 573, 198 
Minn. 488. 

12. Ala — Corpus Juris quoted in 
Newell Contracting Co. v. Berry, 
134 So, 870, 872, 223 Ala. 109. 

Ark.—^American Co, of Arkansas v. 
Baker, 60 S.W.2d 672, 576, 187 Ark. 
492. 

N.C.—Stallings v. Buchan Transport 
Co., 185 S.E. 643, 210 N.C. 201— 
Corpus Juris cited in State v. Car¬ 
ter, 172 S.E. 415, 416, 205 N C. 761. 

■ Or.—Townsend v. Jaloff, 264 P. 349, 

350, 124 Or. 644. 

Wis.—Kastler v. Tures, 210 N.W. 415, 
417, 191 Wis. 120. 

42 C.J. P 613 note 75. 

.'Similar definition 

“The voluntary act of leaving a car 
on the main-traveled portion of the 
highway when not in use.”—Fleming 
V. Flick, 35 P.2d 210, 217, 140 Cal. 
App. 14. 

13. Me.—Tibbetts v. Dunton, 174 A. 
453, 455, 133 Me. 128. 

Minn.—Twa v. Northland Greyhound 
Lines, 275 N.W. 846, 848, 201 Minn. 
234. 

N.T.—City of Rochester v. Quine, 11 
N.Y.S.2d 918, 919, 171 Misc. 598. 

■ Wash.—Neeley v. Bock, 50 P.2d 524, 

527, 184 Wash. 135. 

"‘Wis. —^Village of Wonewoc v. Tau- 


bert, 233 N.W. 755, 756, 203 Wis. 
73, 72 A.L.R. 224. 

Statutory definition and ordinance 
definition 

The vehicle and traffic law being 
uniform law replacing all previous 
statutes, ordinances, or rules regu¬ 
lating use of motor vehicles on 
streets and highways of state, def¬ 
inition of “parking” therein as ap¬ 
plying to motor vehicles only must 
prevail over definition thereof in city 
traffic ordinance as applying to all 
vehicles.—City of Rochester v. 
Quine, ll N.Y.S.2d 918, 171 Misc. 598. 

14. Ala.—^Newell Contracting Co. v. 
Berry, 134 So. 870, 872, 223 Ala. 
109. 

Mo.— 'Ex parte Corvey, 287 S.W. 879, 
881, 220 Mo.App. 1081. 

15. Ala.—Capital Motor Lines v. 
Gillette, 177 So. 881, 883, 235 Ala. 
157— Corpus Juris quoted in New¬ 
ell Contracting Co. v. Berry, 134 
So. 870, 872, 223 Ala 109— Corpus 
Juris cited in Newell Contracting 
Co. V. Berry, 134 So. 868, 870, 223 
Ala. 111. 

Ark.—.American Co. of Arkansas v 
Baker, 60 S.W.2d 572, 576, 187 Ark. 
492. 

Cal.—Fleming v. Flick, 35 P.2d 210, 
217, 140 Cal.App. 14. 

Iowa.— Corpus Juris cited in Winter 
V. Davis, 251 N.W. 770, 774, 217 
Iowa 424. 

La.—McGehee v. Stevens, App., 15 
So.2d 897. 899. 

Me—Tibbetts v. Dunton, 174 A. 453, 
454, 133 Me. 128. 

Mich.—Russell v. Szczawinski, 255 
N.W. 731, 732, 268 Mich. 112. 

N.H.—^Fontaine v. Charas, 181 A. 417, 
87 N.H. 424. 

N.C.— Corpus Juris cited in Leary v- 
Norfolk Southern Bus Corporation, 
18 S.E.2d 426, 427, 220 N.C. 745— 
Corpus Juris quoted in Peoples v. 
Fulk, 18 S.E.2d 147, 148, 220 N C. 
635— ^Corpus Juris quoted in Stall¬ 
ings V. Buchan Transport Co., 185 
S.E. 643, 210 N.C. 201—State v. 
Carter. 172 S.E. 415, 416, 205 N.C. 
761. 


Ohio.—Hartsock v. George, 17 N.E. 

2d 667, 670, 59 Ohio App. 249. 

Or.—Martin v. Oregon Stages, 277 
P. 291, 294, 129 Or. 435—Dare v. 
Boss, 224 P. 646. 648, 111 Or. 190. 
Vt.—^Palmer v. Marceille, 175 A. 31, 
34, 106 Vt. 500. 

Automobiles held not parked 

(1) Automobile temporarily 

stopped because of fog to ascertain 
whether the road is clear for further 
progress.—^Hutchinson v. T. L. James 
& Co., La.App., 160 So. 447, 449. 

(2) Disabled automobile and an¬ 
other automobile stopped on right 
shoulder of highway as far to right 
as possible preparatory to commenc¬ 
ing towing operations.—Gossett v. 
Van Egmond, 155 P.2d 304, 311, 176 
Or. 134. 

(3) Temporary stop, in fog and 
mist, because of skidding—^Wilson v. 
Nichols, 35 N.E.2d 396, 400, 311 Ill. 
App. 73. 

16- La.—^McGehee v. Stevens, App., 
15 So 2d 897, 899. 

Mich.—^McAvon v. Brightmoor Trans¬ 
it Co., 222 N.W. 126, 245 Mich. 44. 
Wis.—^Village of Wone-woc v. Tau- 
bert, 233 N.W. 755, 756, 203 Wis. 
73, 72 A.L.R. 224. 

17. Wis.—^Village of Wonewoc v. 
Taubert, supra. 

Statutory definition 

parking is “the standing of a ve¬ 
hicle, unattended by a person capa¬ 
ble of operating the same, otherwise 
than temporarily for the purpose of 
and while ‘actually engaged in load¬ 
ing* or unloading ”—People v. Bax¬ 
ter, 32 N.Y.S.2d 320. 324, 325. 

18. Minn.—Hartwell v. Progressive 
Transp. Co., 270 N.W. 570, 573, 198 
Minn. 488. 

19. Minn.—Hartwell v. Progressive 
Transp. Co., supra. 

20. R.I.—In re Opinion to House of 
Representatives, 5 A.2d 455, 45‘7, 62 
R.I. 347. 

21. Conn.—Cassidy v. City of Wa- 
terbury, 33 A-2d 142, 144, 130 Conn. 
237. 
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Parking place. A parking place in common un¬ 
derstanding means a place where motor vehicles 
may be driven by the owner, left parked or stand¬ 
ing, and removed by the owner at his pleasure.^^ 

Passenger car. As applied to motor vehicles, 
and defined by statute, any motor vehicle designed 
and used for carrying not more than seven per- 
sons.23 

Pickup. A car not a passenger car as ordinarily 
understood, in the sense of a sedan, runabout, 
coupe, etc., but a light delivery car with a cab on 
the front part covering the driver’s seat, and back 
of this an open platform with sides and drop end.^^ 

Taximeter. An instrument for use in a hired 
vehicle, as a taxicab, for automatically showing the 
fare due.25 

Tractor. An automotive vehicle used for draw¬ 
ing or hauling something, as a vehicle, plow, har¬ 
row, or reaper as defined by statute, any motor 


vehicle having four or more wheels designated or 
used for drawing other vehicles, but having no 
provisions for carrying loads independently.^^ 

A caterpillar tractor is a tractor made especially 
for use on very rough ground, which travels on two 
endless metal belts, one on each side of the ma¬ 
chine, kept in motion by toothed driving wheels, so 
that the tractor moves forward with the revolution 
of the belts.®s 

A tractor truck is a motor vehicle designed and 
used primarily for drawing other vehicles and not 
so constructed as to carry a load other than a part 
of the load and weight of the vehicle attached 
thereto.®^ 

Trailer; semitrailer. A trailer is a separate vehi¬ 
cle, which is not driven or propelled by its own pow¬ 
er, but which IS drawn by some independent pow¬ 
er a vehicle without motive power, designed to- 
carry property or passengers wholly on its own, 
structure, and to be drawn by a motor vehicle.®^ 


“park-o-meter’* or “parking- meter” 
connotes the requirement that a 
traveler pay a charge for parking, in 
certain areas and for stated and 
varying periods of time, on the pub¬ 
lic highways of the city where such 
parking meters are installed.—In re 
Opinion to the House of Representa¬ 
tives, 5 A.2d 455, 457, 62 R.I. 347. 

22. Ala.—Thompson v. Mobile 
Light & R Co, 101 So. 177, 178. 
211 Ala. 525, 34 A.L.R. 921. 

23. Ohio.—Fisher Bros. Co. v. 
Brown. 146 NE. 100, 101, 111 Ohio 
St. 602. 

24. N’.D.—Smith v. Maryland Casu¬ 
alty Co., 246 N.W. 451, 452, 63 N.D. 
99. 

25. Webster New Int.D. 

“The word ‘taximeter* is the desig¬ 
nation of the fare indicator and time 
and distance register which is af¬ 
fixed to a motor cab or horse-drawn 
vehicle for the purpose of auto¬ 
matically determining the charge for 
which the passenger becomes liable. 
Such taximeters are in common use 
in New Tork and elsewhere."—^Lynch 
V. Robert P. Murphy Hotel Co,, 112 
N.T.S. 915, 917. 

26. Miss.—State ex rel. Rice v. Lou¬ 
isiana Oil Corporation, 165 So. 423, 
425, 174 Miss. 5S5. 

Other definition. 

"A machine that produces traction 
. . the action and effect of 

pulling something in order to move 
or haul it."—Central Aguirre Sugar 
Co. V. Domenech, C.C.A.Puerto Rico, 
115 F.2d 502, 503. 

27. Ma.—^Hart v. Stinson, 186 So 
139, 135 Fla, 331. 


Other statutory definition. 

A "vehicle which is self-propelled, 
equipped with metal-tired wheels or 
crawlers, operated or propelled by 
any form of engine, motor, or me¬ 
chanical power."—Puller v. Palaz- 
zolo, 197 A. 225, 230, 329 Pa, 93. 

28. Webster New Int D. 

Caterpillar tractor, used to draw 

scarifiers in road construction is a 
"vehicle" under statute regulating 
and defi'iiing vehicles.—Commercial 
Standard Ins. Co. v. McKinney, Tex 
Civ.App., 114 S.W.2d 338, error dis¬ 
missed. 

29. Va—Welborn v. Wyatt, 7 S.E.3d 
99, 100, 175 Va. 163. 

30. Ohio—Leamon v. State, 17 Ohio 
App 323, 326. 

31. U.S.—Maryland Casualty Co. v. 
Cross, C C.A.Tex., 112 P.2d 58, 60. 

Pa.—Fuller v. Palazzolo, 197 A. 225, 
230, 329 Pa 93—Speca v. Bucci 
Const. Co., 11 A.2d 560, 563, 139 Pa. 
Super. 76. 

Va—Welborn v. Wyatt, 7 S.E.2d 99, 
101, 175 Va. 163. 

Similar definitions 

(1) "A nonautomotive highway ve¬ 
hicle designed to be hauled, as by a 
tractor, a motor truck, or a passenger 
automobile."—^Moflitt v. State Auto¬ 
mobile Ins. Ass'n, 300 N.W. 837, 838, 
40 Neb. 578. 

(2) "A vehicle not equipped with 
automotive power, constructed for 
attachment to an automobile or trac¬ 
tor to supplement the carrying or 
load capacity of such automobile or 
tractor.”—Poole v. Travelers Ins Co 
179 So. 138, 141, 130 Fla. 806. 

(3) "A vehicle or one in a succes¬ 
sion of vehicles hauled, usually, by 
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some other vehicle."—^Waddey v. 
Maryland Casually Co., 100 SW.2d' 
984, 986, 171 Tenn. 112, 109 A.L.R. 
654. 

(4) "A vehicle used for carrying 
passengers for hire or commodities 
in connection with common-c and' 
having no motive power of its own, 
but which is drawn by a motor ve¬ 
hicle."—Simpson v. Ea.stern Massa¬ 
chusetts St. Ry. Co., 198 N.IO 920, 
922, 292 Mass. 562—Coleman IJro.s. v. 
Union St. Ry. Co, 198 N.E. 917, 918, 
292 Mass. 557. 

(5) "All four wheeled vehicles cou¬ 
pled to or drawn by a motor vehicle." 

—Hart V. Stinson, 185 So. 139, 135. 
Fla 331. 

Vehicles held, trailers 

(t) Bobsled lowed behind rniiomo- 
bilo.—Long v. Hicks, 2l p.2d 281 173' 
Wa.sh. 17. 

(2) Hay grinder mounted upon 
four wheels while being drawn by a 
truck upon a public highway.—Mof- 
fitt V. State Automobile Ins. Ass’n, 
300 NW. 837, 838, 40 Nob. 578. 

Vehicles held not trailers 

(1) Air compro.ssor weighing two- 
tons and mounted on four-wheel steel 
platform.—Coleman Bro.s. v. Union 
St. Ry. Co., 198 N.E. 917, Dig, 292 
Mass. 557. 

(2) Concrete mixer attached to a 
truck—Maryland Ca.suaUy Co. v. 
Aguayo, D C.Cab, 20 F.Supp. 5C1, 564. 

(3) Disabled automobile being 
towed by another.—Baker v. Rosaia, 

6 P.2d 1019, 1020, 165 Wash. 532. 

(4) Vehicle with eight wheel.s, 
twenty-eight feet l<jng and nine and 
one-half feet wide, used for tin*- 
transportation of steam shovels in 
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A trailer may be attached to a truck by means of a 
coupling arm, and a load may be carried in the 
trailer that is not related to the load carried in the 
truck, and the truck may be disconnected from the 
trailer and proceed with its load without disturbing 
the load on the trailer.^ 2 

A “semitrailer,” in motor vehicle law, has been 
defined as a vehicle of the trailer type so designed 
or used in conjunction with a motor vehicle that 
some part of its own weight and that of its load 
rests upon, or is carried by, the motor vehicle.^^ 
It is a separate vehicle which is not driven or pro¬ 
pelled by its own power, but which, in order to be 
useful, must be attached to, and become a part of, 

11. S!] 

§ 9. In General 

Motor vehicles are property. 

Motor vehicles are property,38 and are classed as 
personal property.39 

§ 10. Right to Use Highways in General 

a. Private motor vehicles 

b. Public service motor vehicles 

a. Private Motor Vehicles 

The owner or operator of a motor vehicle ordinarily 
has the same right as travelers using other modes of con- 


§ 10 

another vehicle.^^ It has been described as a vehi¬ 
cle with a box thereon to contain the load or things 
carried, and having two wheels at the rear, the 
front, when in use, resting upon the tractor truck, 
which thus carries part of the weight of the semi- 
trailer.36 A semitrailer, of the two-wheeled type, 
may be attached to the body of the truck, and both 
the truck and the semitrailer participate in carry¬ 
ing the same load.^® 

A trailer coach, as defined by statute, is a vehicle 
without motive power designed for human habita¬ 
tion and for carrying persons and property on its 
own structure, and to be drawn by a motor vehi- 
cle.2’^ 


veyance to operate his motor vehicle upon and over pub¬ 
lic highways or streets. 

A motor vehicle is a lawful vehicle,^® and in ac¬ 
cordance with the rules and principles relating to 
the use of public highways, as discussed in High¬ 
ways § 233, and streets, discussed in the C.J.S. title 
Municipal Corporations § 1758, also 44 C.J. p 1026 
note 34“p 1027 note 51, the operation of a motor 
vehicle upon the public streets or highways is a 
lawful use thereof,^! and ordinarily the owner or 
operator of a motor vehicle has the same rights as 
travelers using other modes of conveyance to op¬ 
erate his motor vehicle on the streets or higliways42 


connection with excavation opera¬ 
tions.—Simpson V. Eastern Massa¬ 
chusetts St. Ry. Co., 198 NE. 920, 
522, 292 Mass 562. 

•Trailer and semitrailer distinguished 
U.S.—Cross V. Maryland Casualty 
Co.. D.CTex., 30 F Supp. 925, 926. 
pia.—Poole V. Travelers Ins. Co., 179 
So. 138, 142, J.30 Fla 806 

32. Fla—Poole v. Travelers Ins. 
Co., supra. 

33. U.S.—Maryland Casualty Co. v. 
Cross, CC.A.Tex, 112 F 2d 58, 60. 

Fla—Poole v. Travelers Ins. Co., 179 
So. 138, 141, 130 Fla. 806. 

Ohio —Leamon v. State, 17 Ohio App. 
323, 326. 

Pa.—Speca v. Bucci Const. Co., 11 A. 

2d 560, 563, 139 Pa Super. 76. 

Ya,—^Welborn v. Wyatt, 7 S.E 2d 99, 
100. 175 Va. 163. 

Similar definition 

“A vehicle designed for carrying 
persons or property and having one 
or more axles and one or more 
wheels, used in conjunction with a 
motor vehicle and so constructed that 
some part of its weight and that of 
its load rests upon, or is carried by. 
another vehicle."—Miller v. Berman, 
131 P.2d 18, 20, 85 Cal.App.2d 569. 


34. Ohio.—^Leamon v. State, 17 Ohio 
App. 323, 326. 

Other definitions 

(1) "Any two wheel vehicle cou¬ 
pled to or drawn bj’’ any motor vehi¬ 
cle.”—^Hart V. Stinson, 185 So. 139, 
135 Pla. 331. 

(2) "A trailer (usually of the two¬ 
wheeled type) attached to a tractor 
or a truck without body by means 
of a king pin or fifth wheel.”—Poole 
V Travelers Ins. Co., 179 So. 138, 141, 
130 Fla. 806. 

35. Ohio.—Leamon v. State, 17 Ohio 
App. 323, 325, 326. 

57 C.J. p 123 note 37. 

“Thus attached, the eanipment has 
six wheels, with the weight of the 
load of the semi-trailer resting on 
the rear two axles of said vehicle. 
Leamon v. State, supra. 

A trailer having four wheels lo¬ 
cated toward the center of the ve¬ 
hicle and coupled to a solid pin on 
the truck over or near the rear axle 
has been held not a semitrailer.— 
Rogers V. Cunningham, 158 So. 430, 
117 Fla. 760. 

36. Fla —Poole v. Travelers Ins. 
Co., 179 So. 138, 142, 130 Fla. 806. 
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As extension of body of tniok 

“This type of semitrailer, when en¬ 
gaged in commercial hauling in this 
manner, is but an extension of the 
body of the truck."—Poole v. Trav¬ 
elers Ins. Co., supra. 

37. Cal.— 1110 X 0 wn v. Pacific Freight 
Lines, 122 P.2d 582, 586, 60 Cal. 
App.2d 221. 

38. Ind.—State ex rel. Feeney v. Su¬ 
perior Court of Marion County. 
188 N.B. 486, 206 Ind. 78. 

39. D.C.—Stem v. Drew, 285 P. 925, 
52 App.D.C. 191. 

40. Ill.—Chicago Motor Coach Co. v. 
City of Chicago, 160 N E. 22, 337 
Ill. 200, 66 A.L.R. 834. 

Mo.—Daily v. Maxwell, 133 S.W. 351. 
152 Mo.App. 415—Sapp v. Hunter, 
115 S.W. 463, 134 Mo.App. 685. 

41. Miss.—Teche Lines v. Danforth, 
12 So.2d 784, 195 Miss. 226. 

Va.—Thompson v. Smith, 154 S.E. 

579. 155 Va. 367, 71 A.L.R. 604. 

42 C.J. p 613 note 80. 

42. Ill.—Chicago Motor Coach Co. v. 
City of Chicago, 169 N-E. 22, 337 
Ill. 200, 66 A.L.R. 834. 

Mo.—^Daily v. Maxwell, 133 S.W. 351, 
152 Mo.App. 451. 
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for the ordina-ry purposes of life and business, 
which do not make the highway or street a place 
of business for gain.^S Accordingly, the mere op¬ 
eration of an automobile upon a public street or 
highway is not in and of itself negligence,^^ al¬ 
though the characteristics of the vehicle and its 
possibilities of inflicting damage are matters to 
be taken into consideration in determining whether 
the operator has exercised the care which the law 
requires of him, as discussed infra § 247. 

This right, however, of operating a motor ve¬ 
hicle upon a public highway or street is not a nat¬ 
ural or unqualified right,^5 and is not embraced 
within the term “civil rights,”^® but rather is a 
privilcgc^*^ and subject to reasonable regulation 
and control, as discussed infra §55 14—1-3. 

A motorcycle has the same rights on a highway 

as has an automobile.*^s 

ridges. A motor vehicle has a right to cross 
a public bridge,'*^ and crosoing a bridge with an 
automobile is not negligence per sc.^^ 


A municipality may use motor vehicles in the 
maintenance of appropriate and reasonably safe 
streets.®^ 

b. Public Service Motor Vehicles 

Subject to statutory or municipal regulations, the 
owner of a motor vehicle may make a reasonable use of 
such vehicle upon the highways in carrying passengers 
op freight for hire. Such right is not an inherent or 
vested right, but is in the nature of a special privilege. 

Subj'cct to the rules and principles relating to 
the right of a carrier to use highways generally, 
as discussed in Highways § 233 c (2), or to use 
streets as highways, discussed in the C.J.S. title 
Municipal Corporations § 1760, also 44 C.J. p 1028 
note 67-p 1029 note 85, and also subject to statu¬ 
tory or municipal regulations relating to public 
service motor vehicles, discussed infra §§ 44-57, 
the owner of a motor vehicle has the right to make 
a reasonable use of such vehicle upon the streets 
and highways in the business of carrying passen¬ 
gers or freight for hire.^^ Subject to such regula¬ 
tions or restrictions, a taxicab company has the 


Tonn.—Sumner County v. Interurban 
TranL=!p. Co., 213 S.W. 412, 141 

Tenn. 493, 5 A.L.n. 765. 

Tex.—Shell Oil Co. v. Jackson Coun¬ 
ty, Civ.App., 193 S.W.2d 268. 

42 C.J. p 613 note 81. 

Riffht: 

Of motor vehicle to use toll road 
see the C.J.S. title Turnpikes and 
Toll Roads § 57, also 65 C.J. P 
1166 note 85. 

To use automobile under easement 
of rl^ht or reservation of way 
see Easements § 8'7 b. 

Efl'u.arl rig'lits witli horses and car. 
rlag'es 

Ill.—Chicago Motor Coach Co. v. City 
of Chicago. 169 N E. 22, 337 Ill. 
200. G6 A.L.R 834. 

Ind.—Indiana Springs Co. v. Brown, 
74 N.E. 615, 165 Ind. 465, 1 L R.A., 
N.S., 238, 6 Ann.Cas. 656. 

Ky.—Shinkle v. McCullough, 77 S.W. 
196. 116 Ky. 960, 105 Am.S.R. 249. 

43. U .S —!‘Iorf v. Ingels, D.C.Cal., 
14 [''.Supp 922, affirmed Tngels v. 
Morf. 57 O.Ct. 439, 300 U.S. 290, 81 
1.1.Ed. 65 3. 

Va.—Thompson v. Smith, 1,^34 S.E. 

579, 155 Va. 367, 71 A.L R. 604. 
W.Va.—Reynolds Transp. Co. v. Pub¬ 
lic Service Commission, 26 S.E.2d 
519, 125 W.Va. 690. 

An automobile dealer bringing au¬ 
tomobiles into the state on their own 
wheels for the purpose of sale has 
been held entitled to the privilege of 
using the highways equal to that of 
the general public.—Morf v. Ingels, 
D.C.Cal., 14 F.Supp 922, aflirmed In¬ 
gels v. Morf, 57 S.Ct. 439, 300 U.S 
290, 81 L-Ecl. 653. 

44. Ind.—Indiana Springs Co. v. 


Brown, 74 N.E. 615, 165 Ind. 465, 1 
L.R.A.,NS., 238, 6 Ann.Cas. C56. 

42 C.J. p 614 note 82. 

Care required in operating motor ve¬ 
hicle see infra §§ 247-249. 

45. Del.—Bispham v. Mahony, 175 
A. 320, 6 W.WHarr. 318. 

Ky—Commonwealth v. Harris, 128 S. 
W.2d 579. 278 ICy. 218. 

Mich.—Corpus Juris cited la Smith 
V. Bchrendt, 270 N.W. 227, 229, 278 
Mich. 91. 

Mo —Ex parte Kneedler, 147 S.W. 
983, 243 Mo. 632, 40 L.R.A.,N.S., 
622, Ann.Cas.l913C 923. 

N.H—In re Opinion of the Justices, 
129 A. 117, 81 N.H. 566, 39 A L.R. 
1023—Rosenblum v. GrifTin, 197 A. 
701, 39 N.n. 314, 115 A L.R. 1367. 

N.T.—People v. Roscnhoimor, 102 N. 
D, 530, 532, 209 N.Y. 115, 46 L.R.A., 
N.S, 977, Ann.Cas.lOlSA ICl—Peo¬ 
ple V. McClean, 3 N.T.S 2d 314, 167 
Miso. 40—Hams v. Equitable 
.^.urety Co. 226 N.T.S. 263, 131 
Misc 85. 

Pa.—Rineor v. P-oardman, 32 PaDist. 
ct Co. 27, 4o D.'iuph.Co. 78. 

Tex—Taylor v. State, Civ.App., 209 
S.W.LM 191. 

W.V.a—Nultcr v. State Road Com¬ 
mission of West Virginia, 103 S.E 
510, IID W.Va. 312, dissenting 
opi-nion 194 S.E. 270, 119 W.Va 
312. 

4G. N Y.—City of Rochester v. Falk, 
9 N.YS.2d 343. 170 Hisc. 238. 

Pa—Rinocr v. P.oarJman, 32 Pa.Dist. 
& Go. 27, 45 Dauph Oo. 78. 

47. Cal—^Watson v. Slate Division 
of Motor Vehicles, 298 P. 481, 212 
Cal. 279. 


Del.—Bispham v. Mahony, 176 A. 

320, 6 W.W.Harr. 318. 

Ky.—Commonwealth v. Harris, 128 S- 
W2d 579, 278 Ky 218. 

Mich.— Corpus Juris cited In. Smith 
V. Bohrendt, 270 N.W. 227, 229, 278 
Mich. 91. 

N.H.—Continental Ins. Co. v. Char- 
est, 20 A.2d 477, 91 N.FI. 378— 
Rosenblum v. Grifli'n, 197 A. 701, 89 
NH. 314, 115 A.L.R. 1307—In ro 
Opinion of the Justices, 129 A. 117, 
81 NH. 566, 39 A.L.R. 1023. 

N.T.—^T'^eoplo V. RosenhtMiner, 102 N. 
E 530, 532, 209 N.Y. 115, 46 L.R.A., 
N.S., 977. Ann.Cas.lOinA lOi-—T*ro- 
ple V. McClcan, 3 N.Y.S.2d 311, 107 
Misc. 40—IIa?rris v. E luilable 
Surely Co., 226 N.T.S. 2G3, 131 

Misc. 85. 

Pa—Rmecr v. Boardman, 32 Pa.Dl.st. 

& Co. 27, 45 Daupli.CM. 78. 

Tex.—Taylor v. State, Cr„ 209 S.W.2d 
191. 

W.Va—Nulter v. State P-oad Com¬ 
mission of West Virginia, 1 93 S II. 
549, 119 W.Va. .312, di.ssenti'ng opin¬ 
ion 194 SE. 270, 119 W.Va. 312. 

42 C.J. p 616 note 22, 

48. Wash.—Curtis v. Perry, 18 P.2(i 
840, 171 Wash. 512. 

49. Tex.—M(‘lton v. Manning, Civ. 
App , 216 S W. 488. 

Exaction of toll see Bridge.s 5 51. 

50. N.C.—Gaskins v. Hancock, 72 S. 
E. SO. 156 N.C. 56. 

5L Fla.—^City of Tami a v, Easton, 
198 So. 753. 145 Fla. 188. 

52. Ill.—Cliicago Motor Coach Co. v. 
City of Chicago, 169 N.E. 22. 337 
Ill. 200, 66 A.L.n. 834. 
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right, within a reasonable limit, to use a street in 
properly prosecuting- its calling, as long as such 
use does not obstruct others in legitimately using it 
on equal terms.A taxicab is making a legitimate 
use of a city street while standing at the curb wait¬ 
ing for a fare;^-^ but, unless authorized to do so, a 
jitney bus or taxicab cannot appropriate a por¬ 
tion of a street and sidewalk for stations.^S 


Nature Grid extent of right. The right to use 
the public highways and streets as a place wherein 
to conduct the business of operating motor vehicles 
as a common carrier of passengers or freight for 
hire is not an inherent or vested right^® unless a 
vested right to such use is given by statute ;57 hut 
is in the nature of a special, unusual, or extraordi¬ 
nary privilege or right,'^® which may be denied or 


Mo.—City of St. Louis v. Temples, 
App., 149 S.W.2d 888. 

Neb.—Omaha & Council Bluffs St. 
Ry. Co. V. City of Omaha, 208 N.W. 
123, 114 Neb. 482, followed in Oma¬ 
ha & G. B. St. R Co. V. Boulevard 
Transit Co., 208 N.W. 126, 114 Neb. 
490. 

42 C.J p 675 note 63. 

Requirement of special license or 
permit see infra §§ 80-96. 

As public right 

Operation of motorbusscs on pub¬ 
lic streets for transportation of pas¬ 
sengers for hire is public right at 
common law.—City of St. Paul v. 
Twin City Motor Bus Co., 245 N.W. 
33, 187 Minn. 212. 

Injunction 

In the absence of statutory or mu¬ 
nicipal restrictions, such use of the 
highw'ays by such vehicles will not 
be enjoined.—Grand Rapids, etc., R. 
Co. V. Stevens, 189 N.W. 2, 219 Mich. 
332. 

Enjoining use of such vehicles with¬ 
out license or permit see infra § 
95. 

53. U.S.—Black & White Taxicab & 
Transfer Co. v. Brown & Yellow 
Taxicab & Transfer Co., C.C.A.Ky., 
15 P2d 509. affirmed 48 S Ct. 404, 
276 U.S. 518, 72 L.Ed. 681, 57 A. 
L.R. 426. 

Wis —Park Hotel Co. v. Ketchum, 
199 N.W. 219, 184 Wis. 182, 33 A.L, 
R. 351. 

54. Wis.—Park Hotel Co. v. Eetch- 
um, supra. 

55. Mich.—Red Star Motor Drivers’ 
Ass'n V. City of Detroit, 208 N.W. 
602, 234 Mich. 398, execution stayed 
210 N.W. 496, 236 Mich. 422, error 
dismissed 48 S.Ct. 27, 275 U.S. 486, 
72 LEd. 386. 

58. Ala.—City of Decatur v. Mead¬ 
ors, 180 So. 550, 235 Ala. 544. 

Ark.—Plester v. Arkansas R. Com¬ 
mission, 287 S.W. 763, 172 Ark. 90. 
Ga.—McWhorter v. Settle. 43 S.E.2d 
247, 202 Ga. 334. 

Hawaii.—Territory v. Fung, 34 Ha¬ 
waii 52. 

Ill.—Chicago Park Dist. v. Lattipee, 
4 N.E.2d 86. 364 Ill. 182—People v. 
Thompson, 173 N.E. 137, 341 Ill. 
166. 

Ky. —Consolidated Coach Corporation 
V. Kentucky River Coach Co., 60, 


S.W.2d 127, 249 Ky. 65—Slusher v 
Safety Coach Transit Co.. 17 S.W. 
2d 1012, 229 Ky. 731, 66 A.L.R 
1378. 

Mont.—Willis V. Buck, 263 P. 982, 
81 Mont. 472. 

N.T.—Rudack v Valentine, 295 N.T 
S. 976, 163 Misc. 326, affirmed 10 
N.E.2d 577, 274 N.T. 615. 

N.C.—Atlantic Greyhound Corp. v. 
North Carolina Utilities Commis¬ 
sion, 47 S.E2d 473, 229 N.C. 31— 
North Carolina Utilities Commis¬ 
sion V. McLean, 44 S.E.2d 210, 227 
N.C. 679—Suddreth v. City of Char¬ 
lotte, 27 SE.2d 650, 223 N.C. 629. 
Tex.—Railroad Commission of Texas 
V. Southwestern Greyhound Lines, 
Civ.App., 92 S.W.2d 296, reversed 
on other grounds Southwestern 
Greyhound Lines v. Railroad Com¬ 
mission of Texas, 99 S.W,2d 263, 
128 Tex. 560, 109 A.L.R. 1235. 

Utah —Gilmer v. Public Utilities 
Commssion of Utah, 247 P. 284, 67 
Utah 222. 

Va.—Ki 2 ee v. Conway, 35 S.E.2d 99, 
184 a. 300. 

42 C.J. p 675 note 68. 

Taxicab 

(1) One engaged in a taxicab busi¬ 
ness, as a common carrier of passen¬ 
gers, has no inherent right to oper¬ 
ate motor vehicles as such common 
carrier on the streets of city. 

Ala.—Bush V. City of Jasper, 24 So. 
2d 543, 247 Ala. 359—^Birmingham 
Intcrurban Taxicab Service Corpo¬ 
ration V. McLendon, 98 So 578, 210 
Ala 525—City of Mo'ntgomery v. 
Orphoum Taxi Co., 82 So. 117, 203 
Ala. 103. 

Ill.—Chicago Park Dist. v. Lattipee, 
4 N.E,2d 86, 364 Ill. 182. 

Tex.—Dallas Taxicab Co. v. City of 
Dallas, Civ.App., 68 S.W.2d 359. 

(2) A taxicab company has no 
vested right to use city streets nor 
highways between city and munici¬ 
pal airport located four miles out¬ 
side city on which to operate taxi 
business.—City of Ballinger v. Boyd, 
Tex.Civ.App., 173 S.W.2d 363. 

Corporation engaged in trucking 
business does not have an inherent 
right to move freight over highways 
of state for compensation.—Taylor- 
Edwards Warehouse & Transfer Co. 
V. Department of Public Service, 157 
P.2d 309, 22 Wash.2d 565—Robert¬ 
son V. Department of Public Works 
I 39 P2d 596, ISO Wash. 133. 
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57. Okl.—Tulsa V. Thomas, 214 P. 
1070, 89 Okl. ISS, 190. 

42 C.J. P 675 note 60. 

58. U.S.—^Asbury Truck Co. v. Rail¬ 
road Commission of State of Cali¬ 
fornia, D.C.Cal., 52 F.2d 263, af¬ 
firmed 53 S.Ct. 94, 287 U.S. 570, 77 
L.Ed. 501. 

Ark.—Hester v. Arkansas R. Com¬ 
mission, 287 S.W. 763, 172 Ark. 90. 
Ga.—^Atlanta Veterans Tra'nsp. v 
Jenkins, 47 S.E.2d 324—McWhorter 
V. Settle, 43 S.E.2d 247, 202 Ga. 334 
—Clom V. City of La Grange, 149 
S E. 6S8, 169 Ga. 51, 65 A.L.R. 1361. 
Hawaii.—Territory v. Fung, 34 Ha¬ 
waii 52. 

Ky.—Dell Bros. Trucking Co. v. Kel¬ 
ley, 127 S.W.2d 831. 277 Ky. 781— 
Slusher v- Safety Coach Transit 
Co., 17 S.W.2d 1012, 229 Ky. 731, 
66 A.L.R. 1378. 

N.Y.—Rudack v. Valentine, 295 N.T. 
S. 976, 163 Misc. 326, affirmed 10 N. 
E,2d 577. 274 N.Y. 615. 

N.C.—North Carolina Utilities Com¬ 
mission V. McLean, 44 S E 2d 210, 
227 N.C. 679—Suddreth v. City of 
Charlotte, 27 S E.2d 650, 223 N.C. 
630. 

Or.—^Anderson v. Thomas, 26 P.2d 
60, 144 Or. 572. 

Tenn.—Spoone v. Mayor & Aldermen 
of Town of Morristown, 206 S.W.2d 
422, 185 Tenn. 454. 

Tex.—^Railroad Commission of Texas 
V. Southwestern Greyhound Lines, 
Civ.App., 92 S.W.2d 96, reversed on 
other grounds Southwestern Grey¬ 
hound Lines V. Railroad Commis¬ 
sion of Texas, 99 S.W.2d 263. 12S 
Tex. 560, 109 A.L.R. 1235—Rail¬ 
road Commission of Texas v. In¬ 
terstate Motor Freight Lines, Civ. 
App., 77 S.W.2d 1100—^Dallas Tax¬ 
icab Co. V. City of Dallas. Civ App., 
68 S.W.2d 359—Railroad Commis¬ 
sion of Texas v. Shupee, Civ.App., 
57 S.W.2d 295, affirmed Shupee v. 
Railroad Commission. 73 S.W.2d 
505, 123 Tex. 521. 

Va.—^Kizee v. Conway, 35 S.E.2d 99, 
184 Va. 300. 

W.Va.—Reynolds Transp. Co. v. 
Public Service Commission, 26 S. 
E.2d 519, 125 W.Va. 690. 

42 CJ. p 641 note 58, p 675 note 70. 

Public towing for liiro on city 
streets is a privilege and not a right 
since the primary purpose of streets 
is use by the public for traffic and 
transportation.—People v. LaFrantz, 
69 N.Y.S.2d 614, 188 Misc. 989. 
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restricted, as discussed infra § 79. The ri^ht of 
common carriage by such vehicles is lower in legal 
quality and dignity than the rights of ordinary use 
to which highways are incidentally subjected by 
citizens in travel and the pursuit of their business.^® 

As affecting abutting ow^ier. The right of a mo¬ 
tor vehicle carrier to use streets or highways is 
subject to the further limitation that it shall not in¬ 
terfere with the rights of abutting property own- 
ers.®0 Such an owner, however, whether he or the 
public owns the fee of the street, cannot object to 
the use of the street by such vehicles, such as by 
taxicabs, unless such use interferes with the right 
to access, the right to light and air, the right of 
view, or the right to have the street kept open for 
the benefit of abutting property.^^ 

§ 11. Principles of Law Applicable 

The operation of motor vehicles, In the absence of 
statutory regulations, is governed by the same general 
principles of laws as apply to other vehicles on the public 
highway. 

Although traveling by automobile is compara¬ 
tively new, yet the same general principles o f law 


are applicable to the operation of them as to other 
vehicles upon the public highway.®’^ There is noth¬ 
ing novel in the principles of law to be applied; 
the difficulty is in applying the principles to the 
facts.63 In the absence of special statutory regula¬ 
tions the responsibility of persons owning and op¬ 
erating such vehicles is determined according to 
the precedents of the common law and the general 
law on cognate subjects.^^ 

§12. Dangerous Character 

A motor vehicle is not in itself a dangerous machine 
or instrumentality, but is generally regarded as such 
where the question of its careless or negligent operation 
is involved. 

The operation of a motor vehicle is attended with 
dangers not common to the use of the ordinary vc- 
hicle,65 but an automobile or motor vehicle is not 
in itself a dangerous machine or instrument.Llity.^^> 
It cannot be placed in the same category as fero¬ 
cious animals, locomotives, gunpowder, dynamite, 
and similar dangerous machines and agencies,6*^ 
and the rules of law applicable to such dangerous 
instrumentalities generally do not apply to a motor 


Rig’lit to operate motorbusses on 

state highways is purely permissive. 

—Texas Motor Coaches v. Railroad 

Commission, Tex.Civ.App., 41 S.W. 

2d 1074. 

59. Fla.—State v. Quig-g, 114 So. 859, 
94 Fin 1056. 

60. Wis.—rark Hotel Co. v. Ketch- 
um. 199 N.W. 219. 1S4 Wis. 182, 33 
A.L R. 351. 

61. Wis.—Park Hotel Co. v, Ketch- 
um, supra. 

62. Ark —Bona v. S. R. Thomas Au¬ 
to Co.. 20S S.W. 306, 137 Ark. 217. 

63. Del.—Hannigran v. Wright, 63 A. 
234, 21 Del. 537 

Iowa.—House v Cramer, 112 N.W. 3, 
134 Iowa 374, 10 L.R.A,N.S., 655, 
13 Ami.Cas. 461. 

64. Ga—Lewis v. Amorous, 59 S.E. 
338. -3 GaApp. 50. 

Ind.—Martin v. Lilly, 121 N.E, 443, 
187 Ind. 139. 

43 C J. p 614 note 92. 

Applicability of statutory regula¬ 
tions affecting other vehicles see 
infra § 22. 

Statutory regulations see infra §§ 
14-57. 

65. H.T.—^Vincent v. Crandall, etc., 
Co., 115 N.T.S. 600, 131 App.Div. 
200 . 

42 C.J. P 614 note 94. 

66. U S.—Department of Water and 
Power of City of Los Angeles v. 
Anderson, C.CA.lSrev, 95 F.2d 577, 
certiorari denied 59 S.Ct. 67, 305 
IT.S. 607, 83 L.Ed. 386—Amason v. 
Ford Motor Co., C.G.A.Ga., 80 F.2d 


265—Corpus «Turis cited in. Woody 
V. Utah Power Light Co., C.C A 
Utah, 54 F.2d 220. 222—Cadillac 
Motor Car Co. v. Johnson, 0 C.A 
NT., 221 F. 801, 802, L.R.A.1915E 
2S7, Ann Cas.l917E 581 
Ala.—Corpus Juris cited in Shipp v. 
Davis, 141 So. 3C6, 367, 26 AlaApp 
104. 

Cal —Corpus Juris quoted in Del Car¬ 
lo V. Oberti. 37 P.2d 1050, 1051, 2 
Cal.App 2d 304. 

Conn.—De Mare v. Guerin, 6 A. 2d 
711, 125 Conn. 362—Greeley v. 

Cunningham, 165 A. 678, 679, 116 
Conn. 516. 

Ill.—Bensnian v. Reed, 20 N.E.2d 910, 
290 IllApp. 531. 

Ind.—Opplo v. Ray, 195 N.E. 81, 20S 
Ind. 450. 

La.—Corpus Juris cited in Bailey v. 
Simon, App, 199 So. 185, 1S8— 
Hunt V, Chisholm, App., 183 So. 
132—Corpus Juris quoted in Davis 
V. Shaw, App, 142 So. 301, 305. 

Me—Curtis v. Jacobson, 54 A.2d 520. 
Md.—State v. Magaha, 32 A. 477, 182 
Md. 122—Round v. Phillips, 170 A. 
532, 1G6 Md 151. 

Mich.—Cobulak v. Lewis, 32 N.W.2d 
21, 320 Mich. 710—^Roberts v. Lun¬ 
dy, 4 N.W.2d 74, 301 Mich. 726. 
Min'n.—^Wineman v. Carter, 4 N.W.2d 
83, 212 Minn. 298. 

NJ.—Trussell v. Gibson, 166 A. 698, 
11 N.J.Misc. 481. 

ND.—Leonard v. North Dakota Co¬ 
op. Wool Marketing Ass*n, 6 N.W. 
2d 57G, 72 N.D. 310. 

Ohio.—^Ward v. Koors, App., 33 N E. 
2d 669—^Kirk v. Birkenbach, App., 
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32 N.E 2d 76—^ITanratly v. Godfrey, 
184 NE. 842, 41 Ohio App. 360— 
Feiss V. Hensch, 1C2 N.E. 456, 28 
Ohio App. 42. 

Pa.—Chamberlain v. Riddle, 38 A.2d 
521, 155 Pa.Super 507. 

Tonn.—Goodnuvu v. Wil.son, 166 S.W. 
752. 129 Tonn. 461, 51 L.R.A,N.S., 
1116—Nichols V. Smith. Ill S.W.2d 
911, 21 Tonn App. 478—Oari.s v. 

Eborling, 71 S.W.2d 215, IS Tenn. 
App. 1—Elmore v. Thompson, 14 
Tonn App. 78—Taylor v. Arnold, 2 
TeiniiApp. 240—Smith v. Durant 
Motor Car Co., 1 Timn.App. 2!)0. 
Wash.—Wellon.s v. Wiley, 1G6 P.2d 
852, 24 Wash 2d 54 3. 

42 C.J. p 614 note 95. 

Truck is not in a.nd of itself dan¬ 
gerous instrumentality.—Shepard v, 
Kensington Steel Co., 262 Ill. App. 
117. 

67- Cal.— Corpus Juris cited In. 
McNear v. Pacilic Greyhound 
Linos, 146 l\2d 34. 38. 63 (Cal.App. 
2d 11— Corpus Juris quoted in Dol 
Carlo V. Oberti, 37 P.2a 105 0, 1051, 
2 Cal.App.2d 304. 

Conn.—De Mare v. OiKU’in, 6 A.2d 
711, 125 Conn. 362—Greidcy v. Cun¬ 
ningham, 165 A. 678, 670, 116 Conn. 
615. 

La.— 'Corpus Juris cited in. Dai by v. 
Simon, App., 199 So. 185, ISN— Cor¬ 
pus Juris quoted in Davis v. Shaw, 
App., 142 So 301, 305. 

Me.—Curtis v. Jacob.son, 54 A.2d 520. 
Tenn.—Goodman v. Wilson, 166 S.W. 
752, 129 Tenn. 464, 51 L.II.A..N.S., 
111'6. 

42 C.J. p 615 note 96. 
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vehicle's so as to make an owner or operato-r there¬ 
of answerable for injuries to others, beyond the 
ordinary rules of negligence and respondeat su- 
perior.^5^ 

Motor vehicles, however, are sometimes broadly 
spoken of as dangerous instrumentalities,or as 
potentially dangerous,^! and there is a tendency 
to apply the dangerous instrumentality doctrine 
to automobiles operating on the crowded streets 
of large cities but it is ^ only when the human 
element in their careless or negligent management 
and operation is involved that they may or do 
become dangerous machines or instrumentalities,'^^ 
as where they are allowed to be in such a defective 
condition that they cannot be controlled when in 
operation,'^4 ,qi- where they are being operated by 
inexperienced, incompetent, or reckless drivers.*^^ 


§ 13. Nuisance 

The operation of a motor vehicle on a public street 
or highway does not in itself constitute a nuisance, but 
it may become so because of the manner in which the 
vehicle is constructed or operated. 

The general use of a motor vehicle as a means of 
conve 3 *ance upon the public streets and highwa^^s 
does not of itself constitute a nuisancebut it 
TCizy become a nuisance because of the manner in 
which it is constructed or operated,as where it 
is not properly operated by a competent person*^* 
or where it is parked in such a manner as to cause 
an unreasonable and unauthorized obstruction of 
the street or highway. a motor vehicle parked 
in a restricted area, in violation of a traffic regula¬ 
tion, may be removed, as the abatement of a nui¬ 
sance, by the municipality.so 


68. La.—Corpus Juris g.uoted iu 
Davis V. Shaw, App, 142 So. 301, 
305 

42 C.J. p 615 note 96. 

69. Cal.—McNear v. Pacific Grey¬ 
hound Lines, 146 P 2d 34, 38, 63 
Cal.App 2d 11 

Me.—Curtis v. Jacobson, 54 A.2d 520. 
Tenn.—Garis v, Eberling, 71 S.W.2d 
215, 18 Tenn.App. 1. 

Care required and liability for neg¬ 
ligence generally see infra §§ 247- 
251. 

70. Fla,—Greene v. Miller, 136 So 
632, 102 Fla. 767—Miami Transit 
Co V. McLin, 133 So. 99, 101 Fla 
1233—Herr v. Butler, 132 So 815, 
101 Fla 1125. 

Ill.—Marsh v. O’Plaherty, 48 N.E 2d 
806, 319 Ill.App. 250. 

N.T.—Bessan v. Public Service Co- 
Ordinated Transport, 237 NY.S. 
689, 135 Misc. 368. 

S.C.—Holcombe v. W. N. Watson 
Supply Co, 171 S.E. 604, 171 S.C. 
110 . 

42 C.J. p 615 note 98. 

71. Md.—Rounds v. Phillips, 170 A. 
532, 166 Md. 151. 

72. U S —District of Columbia v. 
Colts, AppD.C., 51 S.Ct. 52. 53, 282 
U.S. 63, 75 L.Ed. 177—Woody v. 
Utah Power & Light Co.. C.C.A. 

- Utah, 54 P.2d 220, 222. 

D.C.—Schweinhaut v. Flaherty, 49 F. 
2d 533, 535, 60 App D C. 151, cer¬ 
tiorari denied 51 S.Ct. 656, 283 U. 
S. 864, 75 L.Ed. 1468. 

73. Ill.—Marsh v. O’Flaherty, 48 N. 
B2d 806. 319 Ill.App. 250. 

Ind.—Opple V. Ray, 195 N.E 81, 208 
Ind. 450. 

Md.—Rounds v. Phillips, 170 A. 532, 
166 Md 151. 

Mo.—Reynolds v. Grain Belt Mills 
Co., 78 S.W.2d 124, 229 Mo.App. 
380. 


N.J.—Trussell v. Gibson, 166 A. 698, 
11 N.J.Misc. 481. 

Ohio—Elliott V. Harding, 140 N.E. 
338, 107 Ohio St. 504, 36 A.L.R. 
1128—^Ward v. Koors, App., 33 N.E. 
2d 669—Hanratty v. Godfrey, 184 
N.E. 842, 44 Ohio App. 360. 

42 C.J p 615 note 99. 

Degree of care 

Motor vehicles are dangerous in¬ 
strumentalities with respect to de¬ 
gree of care required to be exercised 
by a driver of a motor vehicle.— 
Caulton V. Eyre & Co., 199 A. 136, 330 
Pa, 385. 

74- Kan.—Tannahill v. Depositors’ 
Oil, etc,, Co., 203 P. 909. 110 Kan. 
254. 

42 C.J. p 615 note 1. 

Liability of manufacturer see infra 
§ 166. 

75. Ala.— Corpus Juris cited in 
Shipp V. Davis, 141 So 366, 367, 
25 Ala App 104. 

Cal — 'Corpus Juris cited iu Del Carlo 
V. Oberti, 37 P.2d 1050, 1051, 2 Cal. 
App.2d 304. 

Mich—Cebulak v. Lewis, 32 N.W.2d 
21, 320 Mich 710. 

Ohio.—Kirk v, Birkenbach, App., 32 
N.E.2d 76, 

42 C.J. p 616 note 2. 

In the custody of a competent 
driver an automobile is not a dan¬ 
gerous agency.—Maas v. Harvey, 8 
So.2d 683, 200 La. 736. 

76. Conn.—De Mare v. Guerin, 5 A. 
2d 711, 712, 125 Conn. 362. 

Kan.—Gamble v. Uncle Sam Oil Co., 
163 P. 627, 100 Kan. 74, L.R.A.1917D 
875. 

42 C J. p 616 note 5. 

Operation of unlicensed automobile 
as a nuisance see infra § 134. 
Operation of fire truck upon pub¬ 
lic highway is not a nuisance per 
i se.—Brock-Hall Dairy Co. v. City of 


New Haven, 189 A. 182, 122 Conn. 
321. 

Sprinkling truck 

A city’s operation of sprinkling 
truck to lay dust in public parks 
was not a nuisance, despite facts 
that children playing in parks were 
attracted to truck in such numbers 
that truck became dangerous and 
that child was pushed into truck by 
other children and injured.—Husband 
V. Salt Lake City, 69 P.2d 491, 92 
Utah 449. 

77. N.J.—Trussell v. Ginson, 166 A. 
698, 11 N.J.Misc. 481. 

42 C J. p 616 note >6. 

Momentary negligent operation of 
fire truck which was being returned 
to firehouse after fire has been held 
not to render fire truck a nuisance — 
Brock-Hall Dairy Co. v. City of New 
Haven, 189 A. 182, 122 Conn. 321. 
Injury to health 

Use of automobile may be declared 
nuisance per se in locality where it 
is injurious to health, safety, and 
property.—Nesbit v. Riesenman, 148 
A. 695, 298 Pa. 475, certiorari denied 
Riesenman v. Nesbit, 60 S.Ct. 40S, 
281 U.S. 754, 74 L.Ed. 1164. 

78. N.J.—Trussell v. Gibson, 166 A. 
698, 11 N.J.Misc. 481. 

79- Iowa.—^Pugh V. City of Des 
Moines, 156 N.W. S92, 176 Iowa 
593. L.R.A1917F 342. 

The parking of motor busses and 
loitering in the street in front or' 
premises molesting and driving cus¬ 
tomers away, causing a loss of busi¬ 
ness, constitute a nuisance, which 
may be abated by injunction—Liv¬ 
ingston V. Stoddard, 136 A. 205, 100 
N.J.Eq. 224. 

80. Ohio.—Boesch v. City of Dayton, 
26 Ohio N.P.,N.S.. 137. 
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§ 14. Power to Regulate in General 

a. Federal government 

b. State 

c. Municipality 

d. Public officers or boards 

a. Federal Govermnent 

The federal government has power to regulate the 
operation of motor vehicles as far as they are engaged 
in interstate commerce or are acting as governmental 
agencies performing governmental functions, and may 
prescribe regulations of motor vehicular traffic in the 
District of Columbia. 

The federal government, through acts of con¬ 
gress, has power to regulate and control the op¬ 
eration of motor vehicles as far as they are en¬ 
gaged in interstate commerce and as far as they arc 
acting as governmental agencies in performing 
governmental functions or duties. 

In the District of Colmnbia, under acts of con¬ 
gress, the commissioners of the district have pow¬ 
er to prescribe regulations of motor vehicular traf- 
and by such regulations may govern the move¬ 
ment of mail trucks,S3 even in opposition to rules 
and orders of the post-office department.®^ 


National parks. The federal government cannot 
exercise exclusive control over the highways of a 
state traversing a national park and built before 
the park is laid out unless the state has surrendered 
its legislative power.®^ 

b. State 

Subject to constitutional limitations op restrictions, a 
state legislature which has not granted the power to 
other governmental bodies has the right, under its police 
power, to regulate and control the use of motor vehicles 
upon the public highways of the state or the streets of a 
municipality, and in the enactment of regulatory legisla¬ 
tion may classify them. 

As discussed supra § 10, the right to operate a 
motor vehicle is not an unrestricted right, but is a 
privilege which can be exercised only in accordance 
with the legislative restrictions fixed on il, and 
therefore, subject to the limitations or restrictions? 
imposed by the constitution of the United States 
and by the state constitution, a slate legislature, ex¬ 
cept to the extent that it has granted the power of 
•regulation to other govcrnmcnttLl agencies,®such 
as municipalities,^'^ has the right, under its police 
power, to regulate and control, by reasonable rules 
and regulations, the use of motor vehicles upon 
the public highways of the state®® and upon the 


81. U.S.—Johnson v. Maryland, Md , 
41 S.Ct. 16. 245 US. 61, 65 L.Ed. 
126. 

General power to regulate commerce 
see Commerce §§ 5-15. 

National Motor Vehicle Theft Act 
see infra §§ 702-711. 

Regulation of government mall mo¬ 
tor vehicles see infra § 21. 
Transportation: 

As act of commerce see Commerce 
§§ 23-25. 

Of intoxicating liquor see Intoxi¬ 
cating Liquors §§ 234, 3S8. 

82. D.C.—^White v. District of Co¬ 
lumbia, 4 F.2d 163, 55 App.D.C. 
197—Croson v. District of Colum¬ 
bia, 2 F.2d 924, 55 App.D C 122. 

Congressional and local regulations 
in District of Columbia generally 
see District of Columbia §§ 2-4. 
Thoroaglifares; pubUc parks 

The traffic act applicable to Dis¬ 
trict of Columbia delegates to com¬ 
missioners of the district power to 
regulate traffic on public thorough¬ 
fares, and to the director of parks 
authority to regulate traffic on roads 
in public parks.—Persham v. U. S, 
104 P.2d 249, 70 App D.G. 116. 

83. D.C.—^White v. District of Co¬ 
lumbia, 4 P.2d 163, 55 App.D.C. 197. 

Applicability of regulations to gov¬ 


ernment vehicles generally sec in¬ 
fra § 21. 

84. D G —^White V. District of Co¬ 
lumbia, supra. 

42 C J, p 616 note 18. 

85. U.S.—Colorado v. Toll, Colo., 45 
set. 505, 268 U.S. 228, 69 L.Ed. 
927. 

42 C J. p 616 note 19. 

86. Ark.—Ihne RlufC v. Arkansas 
Traveler Bus Co., 285 S.W. 375, 
171 Ark. 727. 

Supervision by public officers see in¬ 
fra subdivision d of this section. 

87. Ark.—City of Pine BlufC v. Ar¬ 
kansas Tr.aveler Bus Co., 285 S.W. 
375, 171 Ark. 727. 

42 C J. p 617 note 27. 

Delegation of power to municipal or 
quasi-municipal corporation .see in¬ 
fra subdivision, c of this section. 

88. U.S,—Reitz v. Mealey, N.Y., 02 
S.Ct. 24, 314 U.S. 33, 86 L Ed. 21, 
affirmed 61 S.Ct. 841, 85 L Ed 1510 
—Schwartzman Service v. Stahl, D. 
CMo, 60 P.2d 1034—Bailey v. 
Smith, DC Iowa, 40 P 2d 958— 
Morf V Ingels, D C.Cal,, 14 F.Supp. 
922, affirmed Ingels v. Morf, 57 S. 
Ct. 439, 300 U S. 200, 81 L.Ed. 653 
—^Munz V. Harnett, D.C.NT., 6 P. 
Supp. 158. 

Colo.—Board of Com'rs of Arapahoe 
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County V. Morris, 89 P.2d 24S, 164 
Colo. 139. 

Conn.—Adley Express Co. v. Town of 
Darien, 7 A 2d 446, 125 Conn 501— 
Silver v. Silver, 143 A. 2 10, 108 
Conn. 371, 65 A.L.U. 91.*1, iiffirniod 
50 S.Ct. 67, 280 U.S. 117, 7*1 L.Ed. 
221, 65 A.LR. 939. 

Del.—BIspham v. Mahony, 175 A, 820, 
6 W.W.Harr. 318. 

Fla.—McRae v. Robbins, 9 So 2d 284, 
151 Fla. 109—Duval Lurniicr Co. v. 
Slade, 2 So.2d 371, 147 Pin. 137— 
State ox rel. Nelson v. Quigg, 196 
So. 417, 143 Pla. 227--C^mtral 

Truck Lines v. Railroad Cuirmus- 
sion of Florida, 182 So. 783, 133 
Fla. 190—Greene v. Millfr, 136 So. 
532, 102 Fla. 767—Miami Transit 
Co. V. McLin, 133 So. 99, 101 Fla. 
1233. 

La—Spearman v. Stover, App, 170- 
So. 259. 

Me—Slate v. Chandler, 161 A. 148, 
131 Me. 2G2, 82 A.LR. 13S9, oppeal 
dismissed Chandler v. Slate of 
Maine, 53 S.Ct. IIG, 287 U.S. 672. 
77 L.Ed 502. 

Mass.—Commonwealth v. Reardon, 
185 N.E. 40, 282 Ma.ss. 345—Ro¬ 
berto v Commissioners of 
ment of Public Utilities, 160 N.E. 
321, 262 Mass. 683. 

Mich.—Jacobson v. Carlson, 4 N.W- 
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streets of a municipality,89 by nonresidents as well 
as by residents.90 

Classification. In the enactment of a regulatory 
law, the legislature may classify motor vehicles,! 
and in making classifications is entitled to consider 1 
frequency and character of use.^^ Alotorcycles 
and traction engines, although not automobiles, may 
be so classified by legislative enactment for purposes 
of regulation.^3 

c. Municipality 

(1) In general 

(2) Restriction or limitation of power 


(1) In General 

Subject to constitutional limitations, the state may 
delegate to a municipal or quasi-municipal corporation 
power to control and regulate the use and operation of 
motor vehicles within the corporate limits. 

Except in so far as limited or restricted by the 
state constitution, the state may, either expressly 
or by necessary implication, delegate to a municipal 
corporation, or quasi-municipal corporation, power 
to control and regulate the use and operation of 
motor vehicles within its corporate limits.As 
far as power to do so is either expressly or implied¬ 
ly delegated to it, such as under its police power, 
and power to control and regulate its streets and 


2d 721, 302 Mich. 44S—Corpus Jur¬ 
is cited in. Smith v. Behrendt, 270 
N.W. 227, 229, 278 Mich. 91—Peo¬ 
ple V. Thompson, 242 N.W. 857, 259 
Mich. 109. 

Miss —Teche Lines v. Danforth, 12 
So.2d 784, 195 Miss. 226. 

Mo —Park Transp. Co. v. Missouri 
State Highway Commission, 60 S 
W.2d 388, 332 Mo. 592. 

Nev.—Kroll v. Nevada Indus. Corp., 
191 P.2d 889. 

NH.—In re Opinion of the Justices, 
129 A. 117, 81 N.H. 566, 39 A.L.R. 
1023. 

N.T.—People ex rel. Albrecht v. Har¬ 
nett. 224 N.Y.S. 97, 221 App.Div 
487—Harris v. Equitable Surety 
Co., 226 NTS. 263, 131 Misc. 85 

Ohio.—Ragland V- Wallace, 70 N.E 
2d 118, 80 Ohio App. 210. 

Okl.—State v. Moyers, 189 P.2d 952— 
Booth V. Stale, 137 P.2d 602, 76 
Okl Cr. 410—Herring v. State, 95 P. 
2d 128, 68 Okl.Cr 32—Ex parte 
Preie, 274 P. 684, 42 Okl.Cr. 57. 

Pa.—Hertz Drivurself Stations v. 
Siggins. 58 A.2d 464, 359 Pa 25— 
Commonwealth V. Irwin, 29 A.2d 68, 
345 Pa. 504—Maurer v. Boardman, 
7 A.2d 466, 336 Pa. 17, affirmed 
Maurer v. Hamilton, 60 S.Ct. 726, 
309 U.S. 598, 84 L.Ed. 969, 135 
A.L R. 1347—Commonwealth v. 

Funk, 186 A. 65, 323 Pa. 390—Ri- 
neer v. Boardman, 45 Dauph.Co. 78, 
32 Pa List. & Co. 27. 

R. I.—La Plante v. State Board of 
Public Roads. 131 A. 641, 47 R.I. 
258 

S. C.—Stovall V. Sawyer. 187 S.E. 821, 
181 S C. 379—^Heslep v. State High¬ 
way Department of South Carolina, 
171 SE. 913, 171 S.C. 186 

Tenn —Moore v. Life & Casualty Ins. 
Co., 40 S.W.2d 403, 162 Tenn. 682— 
State V. Bates, 30 S.W.2d 248, 161 
Tenn. 211. 

Vt.—State V. Williams, 135 A. 713, 
100 "Vt. 160—State v. Caplan, 135 
A. 705, 100 Vt. 140. 

Va—Law V. Commonwealth, 199 SE 
516, 171 Va. 449. 

Wash —Rawson v. Department of 


Licenses, 130 P-2d 876, 15 Wash.2d 
364. 

W.Va.—Darnall Trucking Co. v. 
Simpson. 12 S.E 2d 516, 122 W.Va. 
656, appeal dismissed 61 S.Ct. 1121, 
313 U.S. 549, 85 LEd. 1514. 

42 G.J. p 617 note 26. 

Limitations imposed hy: 

Federal Constitution generally see 
Constitutional Law §§ 68, 69, 

106-707. 

State constitutions generally see 
Constitutional Law §§ 70, 106- 
707. 

Power to control and regulate use of: 
Highways generally see Highways 
§ 232. 

Public service vehicles see infra § 
45. 

Power to license or tax see infra §§ 
60, 80 

89. Cal—In re Smith. 14C P. 82, 26 
Cal.App. 116. 

90. U.S.—Hendrick v. State of 
Maryland, Md., 35 S Ct. 140, 235 U. 
S. 610. 59 L.Ed. 385. 

La.—Spearman v. Stover, App., 170 
So. 259. 

Me.—State v. Chandler, 161 A. 148, 
131 Me. 262, 83 A.L R. 1389, ap¬ 
peal dismissed Chandler v. State 
of Maine, 53 S.Ct. 116, 287 U.S. 572, 
77 L.Ed. 502. 

Power to license or tax: 

Nonresident driver see infra § 152. 
Vehicles owned by nonresidents see 
infra § 61. 

91. Okl.—Booth V. State, 137 P.2d 

602, 76 Okl.Cr. 410—Herring v. 

State, 95 P.2d 128, *68 Okl.Cr. 32. 

Tenn.—Moore v. Life & Casualty Ins. 

Co., 40 S.W.2d 403, 162 Tenn. 682. 
42 C.J. p 621 note 84. 

Classification of motor vehicles as 
not constituting unjust discrimina¬ 
tion and class legislation see Con¬ 
stitutional Law § 498. 

82. U.S —Sproles v- Binford, Tex., 
52 S.Ct. 581, 286 U.S. 374, 76 L.Ed 
1167. 

Pa.—^Hertz Drivurself Stations v. 

Siggins, 58 A.2d 464, 359 Pa. 25. 

S C.—State ex rel. Daniel v. John 
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P. Nutt Co., 1S5 S.E. 25, 180 S.C. 19, 
certiorari denied Jno. P. Nutt Co. 
V. State of South Carolina ex rel. 
Daniel, 56 S.Ct. 668. 297 U.S. 724, 
SO L.Ed. 1007. 

Wash—State ex rel. Scott v. Superi¬ 
or Court for Thurston County, 24 
P.2d 87, 173 Wash. 547. 

93. Tenn.—Moore v. Life & Casual¬ 
ty Ins. Co.. 40 S.W.2d 403, 162 
Tenn. 6S2. 

Motorcycle as automobile or motor 
vehicle generally see supra § 1. 

94. Mass.—Roberto v. Commission¬ 
ers of Department of Public Util¬ 
ities, ICO N.E. 321. 262 Mass. 583. 

Ohio —Community Traction Co. v. 
Konte, 172 N.E. 533, 35 Ohio App. 
361, affirmed 172 NE. 442, 122 Ohio 
St. 514. 

Pa.—^William Lauhach & Sons v. City 
of Easton, 32 A.2d 881, 347 Pa. 
542. 

Tenn.—State v. Bates, 30 S.W.2d 248, 
161 Tenn. 211. 

Wyo.—Blumenthal v. City of Chey¬ 
enne, 186 P.2d 556. 

42 C.J. p 617 note 31. 

Public service motor vehicles see in¬ 
fra § 45. 

Speed of motor vehicles see infra § 
29. 

Vehicles generally see the C.J S. title 
Municipal Corporations § 307. also 
43 C.J. p 440 note 97 et seq. § 597. 
Frohibitioa of inconsistent ordi¬ 
nance 

Statute relative to operation of 
motor vehicles, by prohibiting pas¬ 
sage of ordinances inconsistent with 
provisions of act, thereby expressly 
granted right to make ordinances not 
inconsistent therewith.—Quillm v. 
Colquhoun, 247 P. 740, 42 Idaho 522. 
Statute not enlarged by implication 
A statute, purporting to delegate 
to municipal agency power to enact 
traffic ordinances or regulations, can¬ 
not be enlarged by implication, un¬ 
less necessary to make it effective 
and accomplish its object—In re 
Opinion to the House of Representa¬ 
tives, 5 A.2d 456, 62 R.I- 347. 
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public places, a municipality may, by ordinance, reg¬ 
ulate and control the use and operation o£ motor 
vehicles upon the streets and public places there¬ 
of and the courts will refrain from interference 
with such regulation unless and until there is some 
real, direct, and material infraction of rights guar¬ 
anteed by the constitution.^^ Except to the ex¬ 
tent that such regulations are inconsistent with 
state regulations, this power may be exercised not¬ 
withstanding the state legislature has passed a gen¬ 
eral statute covering the same subject matter.^^ 
Where a city has such power, it is its duty, by 
proper regulations, to guard the public against in¬ 
jury from the use of streets by motor vehicles.^^ 

(2) Restriction or Limitation of Power 

The power of a municipality to regulate motor ve¬ 
hicles may be prohibited or abridged by statute covering 
the same subject matter. 

The power of a municipality to regulate motor 
vehicles is subject to constitutional restrictions or 


limitations, and may be either prohibited or 
abridged by general statutes covering the same sub¬ 
ject matter,9 9 except that, in cities which derive 
their power to pass and enforce police regulations 
under a constitutional or charter provision, the leg¬ 
islature cannot limit the power of the local legisla¬ 
tive bodies to pass regulations which are not incon¬ 
sistent with the general motor vehicle law,i and if 
the legislature does not enact such regulations it 
cannot validly forbid a municipality to act in the 

niatter.2 

d. Public Officers or Boards 

The power of supervising and making rules and regu¬ 
lations as to administrative matters may be conferred 
on designated public officers or boards. 

The power of supervising and making rules and 
regulations as to administrative matters, in carry¬ 
ing out the statutory regulations of motor ve¬ 
hicles, may be conferred on designated public 
boards or offioers,^ such as the state highway com- 


95- Alaska—Hoff v. City of Ketchi¬ 
kan, 10 Alaska 220. 

Fla—State ex rel. Nelson v. Quigg, 
lOG So. 417, 143 Fla. 227—State ex 
rel Harkow v. McCarthy, 171 So. 
314, 126 Fla. 433. 

Idaho.—Yellow Cab Taxi Service v. 

City of Twin Falls, 190 P.2d 681. 
Ill.—Hag-genjos v. City of Chicago, 
168 N.E. 661, 336 Ill 573. 

Ky,—Bell Bros. Trucking Co. v. 
Kelley, 127 S.W 2d 831, 277 Ky. 781 
—Pryor’s Adm'r v. Otter, 105 S W 
2d 564, 26S Ky. 602. 

Mo.—City of Clayton v. Nemours. 164 
S.W.2d 935. 237 Mo.App 167— 

City of Cape Girardeau v. Bennett, 
App., 27 S.W.2d 447 
N J.—People’s Rapid Transit Co. v. 
Atlantic City, 144 A. 630, 105 N.J. 
Law 286, affirmed Parlor Car De¬ 
luxe Coach Co V. Atlantic City, 
149 A 893, 106 N.J.Law 587. 

Ohio —Hoffman v. City of Cincin¬ 
nati, 14 Ohio Supp. 12. 

Pa.~Sun Oil Co. v. City of York, 38 
Pa.Dist. & Co. 678, 54 York Leg 
Rec. 26. 

S.C—Southern Fruit Co v. Porter, 
199 SE. 537, 188 SC. 422. 

Tenn—Rutherford v. City of Nash¬ 
ville, 79 S.W 2d 581, 168 Tenn. 499. 
Tex.—Payne v. Massey, 196 SW.2d 
493, 145 Tex 237—Ex parte Slnith, 
Cr., 211 SW.2d 204. 

Wash.—Comfort v. Penner, 6 P.2d 
604, 166 Wash. 177, 

42 C.J. p 617 note 33. 

Power of municipality to: 

Exclude or restrict use of certain 
streets see infra §§ 31-33, 48. 
Regulate rate of speed see infra § 
29. 

Require use of reasonable safety 
appliances see infra § 26. 


Private driveway 

Use of motor vehicles on private 
driveway was subject to regulation 
by traffic ordinances of city—Dross¬ 
ier V. Safeway Stores, 6 P.2d 151, 
51 Idaho 413, 80 A.L R. 463. 

Motor caravans 

City has power to enact ordinance 
providing for regulation and super¬ 
vision of motor caravans.—^Kenosha 
Auto Transport Corporation v. City 
of Cheyenne, 100 P 2d 109, 55 Wyo. 
298. 

90. Fla.—State ex rel. Harkow v. 
McCarthy, 171 So. 314, 126 Fla. 433. 

97. Idaho.—Quillin v. Colquhoun, 
247 P. 740, 42 Idaho 522. 

Mo.—McGill V. City of St Jo.seph, 
38 S W.2d 725, 225 Mo.App. 1033. 
Tex.—Genusa v. City of Houston, 
Civ.App., 10 S.W 2d 772—Ex parte 
Mooney, 291 S.W. 246, 106 Tex.Cr. 
156. 

42 C.J. p 618 note 35. 

Concurrent and conflicting regula¬ 
tions generally see infra § 23. 
Restriction or limitation of power 
generally see infra subdivision c 
(2) of this section. 

98. La—New Orleans v. LeBlanc, 
71 So. 248, 139 La. 113. 

99. Cal.—Pipoly v Benson, 125 P.2d 
482, 20 Cal.2d 366, 147 AL.R. 615 
—Bay Cities Transit Co v. City of 
Los Angeles, 108 P,2d 435, 16 Cal. 
2d 772—^MoreUv. Railroad Commis¬ 
sion of California, 81 P.2d 144, 11 
Cal 2d 488—Atlas Mixed Mortar Co. 
V. City of Burbank, 262 P. 334, 202 
Cal. 660—James v Myers, 156 P. 
2d 69, 68 Cal.App 2d 23—W’ilton v. 
Henkin, 126 P.2d 425, 52 Cal App. 
2d 368—Borum v. Graham. 40 P 2d 
866, 4 CaLApp.2d 331—People v. 
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Willert, 93 P.2d 872, 37 Cal App.2d 
Supp. 729—People v. Iluchsiop, 300 
P. 448, 114 Cal.App.Supp. 761), 

Conn—^Adley Express Co. v. Town of 
Darien, 7 A.2d 446. 3 25 Conn 501. 
Fla.—^Duval Lumber Co. v. Slade, 2 
So.2d 371, 147 Fla. 3 37. 

Ill.—Robbins v. Illinois Power & 
Light Corporation, 255 Ill.App 106. 
La —Loewonborg v. Fidelity Union 
Casualty Co., App., 147 So. 83. 

N.Y.—People V. 3’resident, (‘tc., of 
Village of Ossining, 265 N.Y.S 621, 
238 App.Div. 684, afTirmod 191 N. 
E. 571, 264 N.Y. 574—Sperling v. 
Valentine, 28 N.Y.S.2d 788, 176 

Misc. 826—People v. Marcello, 25 
NY.S.2d 533. 

N.D,—City of Fargo v. Glaser, 244 N. 

W 905, '62 ND. C73. 

Okl.— Corpus Juris cited in Martin v. 
Rowiett, 03 P.2d 1090, 1002, 185 
Okl. 431. 

Pa.—Commonwealth v. Zahniser, 33 
Pa.Di.st. & Co. 35. 

Tex.—^Payne v. Massey, 196 S.W.2d 
493, 145 Tex 237. 

42 C.J. p 618 note 43. 

Invalidity of inconsistent municipal 
regulations see infra § 23. 
Regulation of public service vehicles 
see infra § 45. 

1. Cal.—Ex parte Daniels, 192 P. 
442, 183 Cal. 636, 21 A.L.R. 1172. 

42 C.J. p 618 note 44. 

2. Cal —Ex parte Daniels, supra. 

3. U S. — Thompson v. McDonald, C. 
C.A.TCX., 96 P.2d 937. affirmed 59 
S.Cl. 176, 305 U.S. 263, 83 L.Ed. 
164, rehearing denied 59 S Ct. 356, 
305 U.S. 676, 83 L Ed. 437. 

Cal—Mitchell v. Superior Court of 
Sacramento County, 291 P. 580, 210 
Cal. 284. 

Md.—Green v. Mayor and Council of 
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mission^ or, within a city, police or traffic officers.^ 
Such, officers or boards may make rules and regula¬ 
tions only as to matters within the pow-ers dele¬ 
gated® and in the statutory manner ;7 and the3^ 
are presumed not to be vested with pow'er to make a 
regulation in a matter already regulated by stat¬ 
ute.^ The power to regulate and restrict the move¬ 
ment of traffic may properly be given a broad con¬ 
struction in order to carry out the manifest inten¬ 
tion of the legislature to confer a power which can 
be effectively used for the public welfare.^ As 
discussed in Constitutional Law § 138 b (14), 
however, the legislature cannot delegate to such 
officers or boards its legislative functions, and, as 
discussed in the C.J.S. title Municipal Corporations 
§ 154, also 43 C.J. p 240 note 81 et seq, the legisla¬ 
tive body of a municipal corporation cannot dele¬ 
gate its power to make traffic regulations. 

Appointment of police or traffic officers. A stat¬ 
utory provision empowering the chief of the motor 
vehicle division to appoint such number of traffic 
officers as he may deem necessary is not unconsti¬ 
tutional and void because it does not limit or speci¬ 
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fy the number of traffic officers to be appointed,^^ 
or because it permits the appointment of traffic of¬ 
ficers, who are state officers, ta act in particular 
counties,^^ their salaries to be fixed by contract by 
the county' board of supervisors in connection with 
the chief of the motor vehicle department nor 
is it void as not being uniform in its operation, al¬ 
though whether it shall be put into effect in all of 
the counties of the state is discretionary with such 
chief.i® 

§15. Purposes of Regulations 

The purposes of regulation of motor vehicles are to 
provide for the safety of those on the highways or 
streets and to bring about uniformity of regulation. 

The purposes of statutory or municipal regula¬ 
tions of motor vehicles primarily are to provide for 
the safety and protection of other travelers upon 
the public highways or streets^^ and to reduce to a 
minimum the dangers and inconveniences which 
naturally are the consequences of the operation of 
such vehicles but it is also the purpose of some 
of these regulations to bring about uniformity of 
regulation in the different states or municipalities.^® 


Baltimore City, 30 A 2d 261, 181 
Md. 372. 

Mass.—E,oberto v. Commissioners of 
Department of Public Utilities, 160 
N.E. 321, 262 Mass. 5S3. 

Mo.—Prewitt v. City of St. Joseph, 
70 SW2d 916, 334 Mo. 1228. 

N.H.—^Adams v. Laundry, 35 A.2d 
510, 93 NH 74—State v. Langley, 
26 A 2d 368, 92 NH 136. 

N.T.—Blindless Headlight Protector 
V. Harnett, 245 N.T.S. 346, 138 

Misc. 127. 

42 C J. p 619 note 53. 

Licensing officers see infra §§ 97- 

100 . 

4. Ark.—Snow v. Riggs, 290 S.W. 
591, 172 Ark. 835. 

42 C.J. p 619 note 54. 

Highway boards or commissions gen¬ 
erally see Highways §§ 154-160. 

5. N.T.—Edwards Motor Transit Co. 
V. Wallander, 61 N Y.S 2d 93, 187 
Misc. 44C 

42 C.J. p 619 note 55. 

6. Iowa.—Merchants Motor Freight 
V. Slate Highway Commission, 32 
N.W.2d 773. 

Mo.—Bartner v. Darst, 285 S.W. 449. 

M-Y.—Bus Depot Holding Corpora¬ 
tion V. Valentine, 25 !lSrY.S2d 901, 
affirmed 29 N.Y.S 2d 509, case one 
262 App.Div. 841, modified on other 
grounds 41 N.E.2d 913, 288 N.T. 
115, appeal dismissed 29 N.Y.S.2d 
509, case two 262 App.Div. 841. 

ND.—City of Fargo v. Glaser, 244 
N.W. 905, 62 ND. 673. 

Pa—Walker v. Commonwealth, 40 
Pa.Super. 638—In re Punch Sys¬ 
tem, 9 Pa.Dist. & Co. 248. 

42 C.J. p 619 note 56. 


7. Iowa.—Merchants Motor Freight 
V. State Highway Commission, 33 
N.W.2d 773. 

Piling with city clerlE 
NY.—^Eighth Avenue Coach Corpo¬ 
ration V. City of New York, 10 N. 
T.S.2d 170, 170 Misc. 243, affirmed 
20 N.Y.S 2d 402, 259 App.Div. 870, 
affirmed 35 N.E 2d 907, 286 N.T. 84 
—McCarthy v. City of New York, 
10 N.Y.S.2d 170, 170 Misc. 243, af¬ 
firmed 20 NTS.2d 401, 259 App. 
Div. 870, affirmed 36 N.E. 2d 684, 
286 N.Y. '636. 

Employees 

Statute conferring on employees 
designated by state highway commis¬ 
sion, authority of peace officers to 
control, direct, and weigh traffic on 
highways did not constitute such 
employees peace officers vested with 
the authority conferred by statute 
on such officers.—^Merchants Motor 
Freight v. State Highway Commis¬ 
sion, Iowa, 32 N.W.2d 773, 

8. Mass—Commonwealth v. McFar- 
lane. 154 N.E. 83, 257 Mass. 630. 

9. N.T,—Bus Depot Holding Corpo¬ 
ration V. Valentine, 41 N.E.2d 913, 
288 N.T. 115. 

10. Cal.—Ryan v. Riley, 223 P. 1027, 
65 Cal.App. 181. 

11- Cal.—^Ryan v. Riley, supra. 

12. Cal.—Ryan v. Riley, supra. 

13. Cal.—Ryan v. Riley, supra. 

14. U.S—^Kemp v. Creston Transfer 
Co., D.C.Iowa, 70 F.Supp. 521. 

Mass.—Maclean v. Neipris, 23 N.E. 

2d 85, 304 Mass. 237. 

Mo.—^Pearl v. Interstate Securities 
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Co., App., 198 S W.2d 867, reversed 
on other grounds, Sup, 206 S.W 2d 
975—State v. Ball, App., 171 S.W.2d 
787. 

N.J.—Hochberger v. G R. Wood, Inc., 
12 A.2d 689, 124 N.J.Law 518. 

N.Y.—City of Rochester v. Ailing, 
10 N.T.S.2d 373, 170 Misc 477 — 
Blindless Headlight Protector v. 
Harnett, 245 N.Y.S. 346, 138 Misc. 
127. 

Ohio.—State v. Wells, 64 NE.2d 593, 
146 Ohio St. 131. 

Pa.—Maurer v. Boardman, 7 A. 2d 
466, 336 Pa. 17, affirmed Maurer v. 
Hamilton, 60 S.Ct. 726, 309 U.S. 598, 
84 L.Ed. 969, 135 A L R. 1347— 
Commonwealth v. Oakley, 36 Pa. 
Dist. & Co. 326. 

Va.—Masters v. Cardi, 42 S.E.2d 203, 
186 Va. 261. 

Wash.—Rawson v. Department of Li¬ 
censes, 130 P.2d 876, 15 Wash.2d 
364. 

42 C.J p 6.20 note 67. 

Nature and purpose of: 

License fuf s ana taxes see infra § 
136. 

Regulations relating to license or 
registration of motor vehicles 
see infra § 59. 

15. Cal.—^Whyte v. Sacramento, 234 
r. 1008, 65 Cal.App. 534. 

Expedition of traffic amd eUmination 
of hazards 

Ohio.—Gratziano v. Grady, App., 78 
N.E.2d 767. 

16. Del.—State v. Shaw, 192 A. 610, 
8 W.W.Harr. 352. 

Neb—Behrens v. State, 1 N.W 2d 2S9, 
140 Neb. 671—Bainter v. Appel, 245 
N.W. 16, 124 Neb. 40. 
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§16. Constitutional and Statutory Provisions 
in General 

A statute or ordinance regulating motor vehicles is 
repealed by a subsequent statute or ordinance which 
covers the entire subject and operates as a substitute 
for the prior one, but not by subsequent regulations 
which do not cover the same subject and do not con¬ 
flict therewith. 

In accordance with the general rules governing 
the repeal of ordinances and statutes, a statute or 
ordinance regulating motor vehicles is repealed by 
a subsequent statute or ordinance which covers 
the entire subject and operates as a substitute for 
the prior statute or ordinance, although the word 
'^repeal” is not used.^”^ Particular regulations are 
not impliedly superseded or repealed, however, by 
subsequent regulations which do not cover the 
same subject and do not conflict therewith,lS es¬ 
pecially where the later regulation expressly states 
that it was not intended to repeal existing regula¬ 
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tions or laws nor is an ordinance constituting 
a general traffic regulation covering the movement 
of all vehicles at street intersections abrogated by 
a motor vehicle statute annulling all ordinances 
regulating or limiting the use or speed of motor 
vehicles.20 Where an ordinance making such reg¬ 
ulations is annulled by statute, it is not revived by 
a repeal of such statutc.^i 

§17. Validity of Regulations 

General rules apply in determining the validity of 
statutes, ordinances, or rules regulating motor vehicles. 

Generally speaking, the rules of law which gov¬ 
ern the constitutionality and validity of statutes and 
municipal ordinances apply in determining the con¬ 
stitutionality and validity of statutes,2'2 municipal 
ordinances,or rules^-i regulating motor vehicles, 
such as that the regulation must be clear and definite 
in its tcrms2'5 ^nd that the statute or ordinance must 
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N-T.—People V. City of Hornell, 8 N. 
Y.S.2d 976, 256 App Div. 113, af¬ 
firmed 9 N.Y.S.2d 792, 256 App.Div. 
113, appeal denied 11 NY.S2d 551, 
256 App.Div. 1055, affirmed 24 NE 
2d 982, 282 N.Y. 555—Merkling v. 
Ford Motor Co., 296 N.Y S. 393, 251 
AppDiv. 89—People v. City of New 
York, 280 N.Y.S. 438, 245 App.Div. 
77, affirmed 5 NE2d 355, 272 NY. 
60S—People v. President, etc, of 
Village of Ossining, 265 NYS 521, 
238 App.Div. 684, affirmed 191 NE 
571, 264 NY. 574—People, on Com¬ 
plaint of Marquardt, v. Adduci, 28 
N.Y.S.2d 511, 176 Misc. 697, re¬ 
versed on other grounds 33 N.Y.S. 
2d S73—People v. Marcello, 25 N. 
Y.S2d 533. 

Ohio.—ICeeshin Motor Express Co. v. 

Wagenbach., 13 Ohio Supp. 17, 

Pa.—Commonwealth v. Zahniser, 33 
Pa.Dist & Co, 35. 

42 C J. p 620 note 70. 

17. Cal—^People v. Hugon, 114 P.2d 
84, 45 Cal.App.2d Supp. 817. 

Fla—Zorn v. Britton, 150 So. 801, 112 
Fla. 579, followed in Zorn v. 
James, 150 So 803, 112 Fla, 583— 
Florida Motor Lines v. Ward, 137 
So 163, 102 Fla. li05. 

Mich.—Soule v. Grimshaw, 247 N.W. 
730, 262 Mich. 504. 

N.Y.—People v- President, etc., of 
Village of Ossining, 265 NYS. 
531, 238 App.Div. 684, affirmed 191 
N.E. 571, 264 N.Y. 574.* 

Okl.—State v. Horner, 290 P. 197, 
48 Okl.Cr. 141. 

Tex.—Reverra-Fewell Undertaking 
Co. V. James, Civ.App., 13 S.W.2d 
464. 

42 C.J. p 626 note 50. 

Concurrent and conflicting regula¬ 
tions generally see infra § 23. 

18. Cal.—^People v. Hugon, 114 P.2d 
84, 45 Cal.App,2d Supp. 817. 


Conn.—Leete v Griswold Post No. 79, 
American Legion, 158 A. 919, 114 
Conn. 400. 

Fla.—Leonard v. Sweat, 152 So. 857, 
114 Fla. 60. 

N C.—Reid v. City Coach Co., 2 SE. 
2d 578, 215 N.C. 4G9, 123 A L.R. 
140. 

Pa.—Commonwealth v. Plorawitz, 19 
' Pa.Dist. & Co. 150, 43 Lanc.L.Rev. 
347. 

S.C —Thomas v Seaboard Air Line 
Ry., 154 SB. 97, 157 SC. 144. 

42 C J. p 62G note 51. 

19. Wash.—In re Sound Transit Co., 
206 P. 931, 119 Wash 684. 

20. Minn—Bruce v. Ryan, 164 N.W. 
982, 138 Minn. 264. 

21. Ohio.—Prisbie v. Columbus, 89 
NE. 92, 80 Ohio St. 686 

22. N.H.—In re Opinion of the Jus¬ 
tices, 179 A. 357, 87 N.H. 492. 

42 C.J. p 620 note 77. 

Validity of: 

License regulations see infra § 62. 
Municipal regulations conflicting 
with state regulations in general 
see infra § 23. 

Parking regulations; 

In general see infra § 28. 

Of public service vehicles see 
infra §§ 49-51. 

Regulations of public service mo¬ 
tor vehicles in general see infra 
§ 44. 

Restrictions as to streets or high¬ 
ways see infra §§ 31-33, 48. 
Speed regulations see infra § 29. 
Statute vesting supervisory and 
regulatory powers in officials see 
infra § 45. 

Statutes held valid 
Cal.—^Atlas Mixed Mortar Cq. v. City 
of Burbank, 262 P. 334, 202 Cal. 
660. 


I Ill.—^Hamann v. T-cawrence, 188 N.E. 
I 333, 35 1 311. 197 

Ind.—Snyder v. State, 188 N B. 777, 
206 Ind. 202. 

Statutes held mvalld 
NH.—In ro Opinion of the Justices, 
179 A. 357, 87 N.H. 492—In re 
Opinion of the Justices, 17 9 A. 344, 
87 N.H. 492. 

23. Mo.—City of Capo Clrardi'au v. 
BcnneLl, App, 27 a.W.2d 447. 

42 C.J p ()2() note 78. 

Ordluauco held invalid 
Wash,—Ticknor v. Seattlc-Ronlon 
Stage Lino, 247 P. 1, 139 Wash. 
354, 47 A.L.R. 252. 

24. N.y.- -■ Bus I'lcpot Holding Cor¬ 
poration V. Valtmlino, 25 N.Y.R.2d 
901, aflinned 29 N.Y.S 2d 50!), ease 
one, 202 App.Div^ 841, modiflod on 
other grounds 41 N.E.2d 93 3, 288 
N.Y. 115, appeal dismi.ssod 29 N.Y. 
S.2a 509, case two, 262 App.Div. 
841. 

Number and character of vehicles 
LimitaLion of number and char¬ 
acter of vehicles to bo used on high¬ 
ways IS proper in interest of conven¬ 
ience, acoommodaLlon, and safety of 
public!.—Hostetler v. Public Service 
Commission of Commonwealth of 
Pennsylvania, 168 A. 493, 110 Pa. 
Super. 212. 

25. N.Y.—Bus Depot Holding Corpo¬ 
ration V. Valentmci, 25 N.Y S.2d 
901. Affirmed 29 N.Y.S.2d 509, 
ease one, 262 App.Div. 841, modi¬ 
fied on other grounds 41 N.E.2d 
'913, 288 N.y. 115, appeals dismissed 
29 N.Y.S.2d 509, case two, 263 App. 
Div. 841. 

42 C.J. p 621 note 79. 

Statutes held not invalid 

Mich.—People v. Thompson, 242 N.W. 

857, 259 Mich. 109. 

42 C.J. p '621 note 79 [aj. 
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not embrace more than one subject, which must be 
clearly expressed in the title.^® A large discretion 
is vested in the legislature in its exercise of the 
power to regulate,’"^ but the police power cannot 
justify the enactment of any statute which amounts 
to an arbitrary and unwarranted interference wdth, 
or unreasonable restriction on, those rights of the 
citizens which are fundamental's Regulations 
adopted by a municipal board pursuant to an in¬ 
valid delegation of legislative authority are without 
effect of law until embodied in an ordinance.^s 
Where a statute or ordinance regulating motor ve¬ 
hicles is composed of several independent regula¬ 
tions or provisions, the invalidity of one of such 
regulations does not affect the validity of the oth- 
ers.30 

§18. - Reasonableness 

Generally a statute, ordinance, or rule regulating the 
use and operation of motor vehicles must be reasonable 
in its terms and conditions, but the incidental and neces¬ 
sary burdens and inconveniences of traffic regulations do 
not of themselves render the regulations unreasonable. 

While it has been said that the privilege of a 
motor-vehicle use of its highways may be granted 
on such terms and conditions as the state may of¬ 
fer regardless of their reasonableness if equality 
in the bestowal of the privilege is observed,as a 
general rule a statute, ordinance, or rule, regulating 
the use and operation of motor vehicles must be 
reasonable in its terms and conditions'^ and should 
impose as little expense and annoyance on the own¬ 


§ 19 

ers and operators of such vehicles as possible.^s 
A regulation or ordinance adopted to speed up traf¬ 
fic and eliminate danger is reasonable,^but a reg¬ 
ulation has been held unreasonable and void which 
is carried to the extent of prohibition^^ or which 
otherwise imposes terms and conditions that are 
unreasonable or oppressive.^® The incidental and 
necessary burdens and inconveniences of traffic reg¬ 
ulations do not of themselves render the regulations 

unreasonable.37 

Presumption. In the absence of evidence to the 
contrary, such regulations are presumed to be rea¬ 
sonable and the courts will not interfere unless 
their unreasonableness and • oppressiveness are 
clearly apparent,®® the burden of proving their un¬ 
reasonableness and invalidity being on the one who 
asserts them.®® 

§ 19. - Special Privileges to Particular 

Vehicles 

The granting of special privileges to certain ve¬ 
hicles engaged in public service in emergencies, such as 
police and fire vehicles, ambulances, etc., is a valid exer¬ 
cise of the police power. 

The granting of special privileges to certain ve¬ 
hicles engaged in public service in emergencies, 
such as police and fire vehicles and apparatus, am¬ 
bulances, etc., as by exempting them from the op¬ 
eration of traffic regulations, or giving them prior 
rights over other vehicles, is held to be a valid ex¬ 
ercise of the police power^® because of the necessi- 


26. Iowa.—Slate v. Manhattan Oil 
Co , 203 N.W 301, 199 Iowa 1213. 

42 C.J. p 621 note 80. 

27. Mich.—Jacobson v. Carlson, 4 
3Sr.W.2d 721. 302 Mich. 448. 

Ohio—Ragland v. Wallace, 70 N.E. 
2d 118, 80 Ohio App. 210. 

.28. Miss.—Teche Lines v Danforth, 
12 So.2d 784, 195 Miss. 226. 

Ohio.—Ragland v. Wallace, 70 N.E. 
2d 118, 80 Ohio App. 210. 

29. Mo.—Cavanaugh v. Gerk, 280 S 
W. 51, 313 Mo. 375. 

30. Wash.—^White v. Turner, 195 P. 
240, 197 P. 609, 114 Wash. 405. 

42 C.J. p 621 note 81. 

31. N.H.—Continental Ins. Co. v. 
Charest, 20 A.2d 477, 91 M.H. 378— 
Rosenblum v. Griffin, 197 A. 701, 
89 ISr.H. 314, 115 A.L.R. 1367. 

32. Miss.—Teche Lines v. Danforth, 
12 So.2d 784, 195 Miss 226. 

^.Y.—Bus Depot Holding Corpora¬ 
tion v. Valentine, 25 ]Sr.Y.S.2d 901, 
affirmed 29 N.Y S.2d 509, case one, 
262 App.Div. 841, modified on other 
grounds 41 jSr.E.2d 913, 288 N.T. 
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115, appeal dismissed 29 H.T.S.2d 
509, case two. 262 App.Div. 841. 

42 C J. p 622 note 94. 

Particular regulations see infra §§ 
26-43. 

33. Ill.—Consumers* Co. v. Chicago, 
208 Ill.App. 203, reversed on other 
other grounds 131 N.E. 628, 298 
Ill. 339. 

34. N.Y.—Jones Beach Boulevard 
Estate V. Moses. 197 N.E. 313, 268 
N.Y. 362. 100 A.L.R, 487—Gilsey 
Buildings v Incorporated Village 
of Great Neck Plaza, 11 N.Y.S 2d 
694. 170 Misc. 945, affirmed 16 N.Y. 
S.2d 832, 258 App Div. 901. 

35. Pa.—^Walker v. Commonwealth, 
40 Pa.Super. 638. 

42 C.J. p '622 note 96. 

Exclusion from streets see infra §§ 
31, 48. 

36. Ind.—Benninghof-Nolan Co. v. 
Adcock, 141 N.E. 782, 194 Ind. 33, 
29 A.LR. 1344. 

42 C.J. p 622 note 97. 

Care and duty as to entering or leav¬ 
ing private premises see infra §§ 
343-347. 


Forbidding operation by person under 
prescribed age generally see infra 
§ 146. 

37. Cal.—Whyte v. Sacramento, 224 
P. 1008, 65 CaLApp. 534. 

38. Utah.—Kenyon Hotel Co. v. Ore¬ 
gon Short Line R. Co., 220 P. 382, 
62 Utah 364, 33 A.L.R. 343. 

42 C.J. p 623 note 2. 

Presumption of validity generally see 
infra § 20. 

39- Iowa.—^Huston v. Des Moines, 
156 N.W. 883, 176 Iowa 455. 

42 C.J. p 623 note 3. 

40. Md.—Baltimore Transit Co. v. 
Young, 56 A.2d 140—State v. 
Brown, 119 A. 684, 142 Md. 27. 
Operation of: 

Ambulances see infra §§ 376-377. 
Fire department vehicles see infra 
§§ 372-373 

Police vehicles see infra §§ 374- 
375. 

Personal liability of employee of 
governmental agency see infra § 
426. 

Validity of exemption from speed 
regulations see infra § 29. 
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§ 19 

ties of the case.^i The practicability of such regu¬ 
lations, as applied to individuals whose uniforms, or 
vehicles the structure of which, gives notice of 
their character, is clear,^2 t)ut it has been held that 
an exemption in favor of vehicles not easily dis¬ 
tinguishable by other users of the highway is un¬ 
reasonable and invalid.^2 

The police power of a municipality has been held 
to extend to the exempting of vehicles from the re¬ 
quirements of traffic statutes but there is also au¬ 
thority for the contrary view.'^s An ordinance 
attempting to confer absolute authority on the chief 
of police arbitrarily to designate what vehicles shall 
have the privileges of emergency vehicles exempt 
from many of the provisions of the ordinance has 
been held invalid.'^® 

§ 20. Construction and Operation in General 

General rules have been applied in determining the 
validity, operation, and effect of statutes, ordinances, or 
rules regulating motor vehicles. 

It is the duty of courts rigidly to enforce traffic 
ordinances in order to secure public safety.^*^ The 
general rules relating to the construction and op¬ 


eration of statutes and ordinances have been ap¬ 
plied in determining the validity^® and the opera¬ 
tion and ieffect^2 of a statute, ordinance, or rule 
regulating motor vehicles. In accordance with such 
rules the statute or ordinance will be presumed to 
be valid and constitutional until the contrary is 
proved,S0 and resort will be had to every reason¬ 
able construction in order to sustain the validity 
of a regulation, if it is possible to do so, and to give 
due effect to its provisions, so as to render effectual 
the purpose of the legislative body.5'1 Statutes 
which in terms apply only to the operation of au¬ 
tomobiles when on public ways are not intended to 
regulate the use and operation of motor vehicles 
except when operated on the highway.52 

Strict or liberal construction. Statutes regulat¬ 
ing the use of highways by motor vehicles should 
be liberally construed in order to give effect to their 
true intent and purpose. ^'2 Except where the regu¬ 
lation is merely a police regulation to promote safe¬ 
ty, a regulation, in respect of penalties for viola¬ 
tion thereof, should be construed liberally in favor 
of the owner or operator of the motor vehicle and 
strictly against the government.^'S 


41- Kan.—^Koger v. Keller, 243 P. 

294, 120 Kan. 196. 

42 C.J. p 623 note 7. 

42. Md,—Kidd V. Chissell, 126 A. 
82, 146 Md. 1*69, 38 A.LR. 20. 

43. Md.—Kidd v. Chissell, supra. 

42 C.J. p 623 note 9. 

44- Md.—State v. Brown, 119 A. 

684, 142 Md. 27, 29. 

42 C.J. p 623 note 10. 

45. U.S.—Davison v. Walworth Mfg. 
Co., C.C.A.Or., 5 P.2d 232. 

46. Tex.—Walsh v. Dallas Railway 
& Terminal Co., 167 S.W.2d 1018, 
140 Tex. 385—^Karger v. Rio Grande 
Valley Citrus Exchange, Civ.App., 
179 S.W 2d 816, error refused. 

47. La.—Bianchi v. Mussachi, 1 La. 
App. 291. 

48. Cal.—Old Homestead Bakery, 
Inc. V. Marsh, 242 P. 749, 75 Cal. 
App. 247. 

N.J. —England v. Township Commit¬ 
tee of Millburn, 5 A.2d 782, 122 N. 
J.Law 462. 

Validity in general see supra §§ 17- 
19. 

Traffic regnlatloaLS promnlgated hy 
police commlsaioiier of city must he 
viewed for practical purposes in the 
light of conditions as they exist and 
not as it is desired that they should 
be in the future, in determining va¬ 
lidity of the regulations.—^Bus Depot 
Holding Corporation v. Valentine, 26 
H.y.S.2d 901, affirmed 29 N.T.S.2d 
509, case one, 262 App.Div. 841, modi¬ 
fied on other grounds 41 NE2d 913, 
288 N.T. 115, appeals dismissed 29 


NT.S.2d 509, case two, 262 App.Div. 
841. 

49. Ala.—Sloss-Sheffield Steel & Iron 
Co. V. Allred, 25 So.2d 179, 247 Ala. 
499. 

Cal.—Mitchell v, Superior Court of 
Sacramento County, 291 P. 580, 210 
Cal. 284. 

Conn.—^Adley Express Co. v. Town of 
Darien. 7 A,2d 446, 125 Conn. 501. 
Iowa.—Merchants Motor Freight v. 
State Highway Commission, 32 N. 
W.2d 773. 

Minn.—State v. Gettins, 285 N.W. 

533, 205 Minn. 185. 

42 C.J. p 623 note 16. 

G-eneral law 

The Vehicle and Traffic Law is a 
general law and applies to all local 
governmental agencies concerned 
with highways.—^People v. West¬ 
chester County, 15 N.T.S.2d 365, 257 
App.Div. 769, affirmed 26 N.E.2d 27, 
282 N.T. 224. 

The term “police vehicles” in the 
Vehicle and Traffic Law providing 
that the term “motor vehicle” should 
include all vehicles except police ve¬ 
hicles includes motorcycles used by 
police officers.—People, on Complaint 
of Lehr, v. MacDonald, 3 N.T.S.2d 
784, 167 Misc. 670. 

50. Cal.— Corpus Juris cited In Hop¬ 
kins V. Galland Mercantile Laundry 
Co., 21 P.2d 553, 554, 218 Cal. 130. 

42 CJ. p '624 note 17, 

Presumption of reasonableness see 
supra § 18. 

51. Cal.—People v. Hugon, 115 P.2d 
84, 45 Cal.App.2d Supp. 817. 
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D.C.—^District of Columbia v. Bailey, 
18 P.2d 367, 67 App.D.C. 151. 
Minn.—State v. Gettins, 285 N.W. 

533, 205 Minn. 185. 

Neb.—Behrens v. State, 1 N.W.2d 289, 
140 Neb. 671—Baintcr v. Appel, 246 
N.W. 16, 124 Neb. 40. 

Pa.—Commonwealth v. Oakley, 36 
Pa.Dist. & Co. 326—Commonwealth 
V. Zahniser, 33 Pa.Dist. & Co. 36. 

42 C.J. p 624 note 18. 

Practical or workable Interpretation 
Statutes regulatory of highway 
traffic must have a practical or work¬ 
able interpretation and not an arbi¬ 
trary or unreasonable construction. 
—Teche Lines v. Danforth, 12 So-2d 
784, 195 Miss. 226. 

Spirit of law 

Vehicle and Traffic Law must be 
construed by ascertaining its spirit, 
regardless of its letter.—Bllndlc.ss 
Headlight Protector v. Harnett, 245 
N.Y.S. 346, 138 Misc. 127. 

52. U.S.—^Kruutari v. Hagony. D.C. 

Mich., 76 P.Supp. 610. 

Mass.—Santa Maria v. Trotto, 9 N.E. 
2d 540, 297 Mass. 442, 111 A.L.B. 
1253. 

53- Iowa.—State ex rel. Board of 
Railroad Com’rs v. Lischer Bros., 
272 N.W. 604, 223 Iowa 588—State 
V. Rosenstein, 262 N.W. 251, 217 
Iowa 985. 

54. Ind.—^Doering v. Walters, 140 N. 
B. 74, 80 Ind.App. 194. 

55. N.J.—State v. Baker, 128 A. 888, 
3 N.J.Misc. 632—Loper v. Bridge- 
ton. 128 A. 616, 3 N.J.Misc. 439. 
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MOTOR VEHICLES 


Retro^active effect. A motor vehicle statute or 
ordinance does not apply to an accident or to an 
alleged violation which occurred before its enact- 
ment.56 

The term ^%igkway^* or public highway/* as 
used in a general law regulating the use of motor 
vehicles on public highways, is usually used in 
a general and not a particular sensed? and includes 
all public roads, streets, alleys, etc., customarily 
used by the public,^8 as distinguished from private 
ways,59 even though they do not form a part of the 
state highway system'60 and even though the par¬ 
ticular way is not much used.®i It includes a high¬ 
way originally laid out as a public highway, al¬ 
though placed under the control of park commis- 
sioners®2 and also includes a public bridge.®^ The 
words “highway” and “roadway” as used in a reg¬ 
ulatory statute are not synonymous.®^ 

§ 21. Applicability of Regulations to Mail 
Motor Vehicles 

In ease of a conflict between the regulations of his 
department and state regulations of motor vehicles, the 
driver of a government mail motor vehicle, while engaged 
in his official duty over a post road, need conform only 
to the regulations of his department, but where no in¬ 
consistent rule has been prescribed by congress or by the 
postmaster-general he must comply with local traffic 
regulations. 

The driver of a government mail motor vehicle, 
while engaged in his official duty over a post road, 
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in case of conflicting regulations, need conform 
only to the regulations of his department and is 
not subject to state regulation of motor vehicles®5 
and in accordance with this principle an employee 
of the post-office department, while engaged in his 
official duties, in the operation of a motor vehicle, 
is not subject to arrest or punishment because he 
has not obtained a license and paid a license fee 
as required by a state statute for other motor ve¬ 
hicles,®® or because the lights on his truck, which 
are those prescribed by the regulations of the de¬ 
partment, do not conform to the requirements of 
the state statute.®*^ Such a driver, however, must 
comply with local traffic regulations in instances 
where no inconsistent rule of conduct has been pre¬ 
scribed for him by congress or by the postmaster- 
general®® and he may be held responsible where he 
himself has been guilty of negligence.®^ 

§ 22. Applicability of Regulations Affecting 
Other Vehicles 

In the absence of special regulations, motor vehicles 
are governed by the same rules ef the road as apply to 
other vehicles. 

In the absence of special regulations, motor ve¬ 
hicles are governed by the same rules of the road 
as apply to other vehicles'^® and the principles of 
law, statutes, and ordinances, regulating and gov¬ 
erning the operation of vehicles on the public high¬ 
way generally, although they were enacted prior 


56. Mo.—^Toung v. Dunlap, 190 S.W, 
1041, 195 Mo.App. 119. 

42 C.J. p 624 note 25. 

57. Ga.—Powell v. State, 18 S.E.2d 
678, 193 Ga. 398. 

Wis.—Weirich v. State, 121 N.W. 
652, 140 Wis. 98, 22 L.Il.A.,N.S., 
1221, 17 Ann.Caa. 802. 

58. N.T.—^People v. Westchester 
County. 26 N.E.2d 27, 282 N.T. 224. 

Pa.—Commonwealth v. Cenis, 51 Pa. 

Dist. & Co. 665, 26 West Co.L.J. 21. 
42 C.J. p 624 note 28. 

The ultimate test of determining 
whether a place is a public highway, 
so as to render Vehicle and Traffic 
Law applicable, is the right to un¬ 
restricted use by public except for 
usual police regulations.—^Weeks v 
Byrnes, 33 N.T.S.2d 65. 

Driveway into park is a highway. 
—Buttermore v. Faleris, 8 N.W.2d 
72, 304 Mich. 294. 

Private road used by public as 
matter of right for vehicular travel 
is a highway within the statute; it 
is not necessary that it be main¬ 
tained by public funds. 

Ohio.—^Keeshin Motor Express Co. v. 

Wagenbach, 13 Ohio Supp. 17. 

Pa.— ^King v. McQuale, 38 Pa.Dist. & 
Co. 269, 56 Montg.Co. 157. 


Boad opeu to public to aud from I 
railroad freight yards, even though 
not state or county road, was held 
highway as distinguished from pri¬ 
vate road or driveway, within stat¬ 
ute. 

Neb.—^Nygaard v. Stull, 21 N.W.2d 
595, 146 Neb. 736. 

Va.—Morris v. Dame’s Ex’r, 171 S.E. 
662, 161 Va, 545. 

59. Ga.—^Powell v. State, 18 S.E.2d 
678, 193 Ga. 398. 

Statute held inapplicable unless 
street was laid out under statute or 
used twenty years.—Summerfleld v. 
Wetherell, 135 A. 147, 82 N.H. 513— 
Dow V. Latham, 120 A. 258, 80 N.H. 
492. 

60. Ga.—Powell v. State, 18 S.E.2d 
678, 193 Ga. 398. 

61- Mo.—Hodges v. Chambers, 154 S. 
W. 429, 171 Mo.App. 563. 

62. Mass.—Commonwealth v. Butler, 
90 N.E. 360, 204 Mass. 11. 

N.T.—^People v. Westchester County, 
26 N.E.2d 27, 282 N.T. 224. 

63. Wis.—^Baraboo v. Dwyer, 165 N. 
W. 297, 166 Wis. 372. 

Bridge as part of highway generally 
see Bridges § 3. 

64. Cal.—Casalegmo v. Leonard, 105 
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P.2d 125, 40 Cal.App.2a 575—Meochl 
V. Lyon Van & Storage Co., 102 P. 
2d 422, 38 Cal.App.2d 674. 

65- U.S.—Johnson v. Maryland. Md., 
41 S.Ct. 16, 245 U.S. 51. 65 L.Ed. 
126—Ex parte Willman, D.C.Ohio, 
277 P. 819. 

Control and regulation of post roads 
generally see the C.J.S. title Post 
Office § 3, also 49 C.J. p 1132 note 
30 et seqi. 

66. U.S.—Johnson v. Maryland, Md., 
41 S.Ct. 16. 254 U.S. 51, 65 L Ed. 
126. 

67. U.S.—^Ex parte Willman, D.C. 
Ohio, 277 P. 819. 

Regulations as to lights generally 
see infra § 263. 

68. U.S.—^Ex parte Willman, supra. 
Mass.—Commonwealth v. Closson, 

118 N.E. 653, 229 Mass. 329, L.R.A. 
1918C 939. 

Va.—^Hall V. Commonwealth, 105 S.E. 

551, 129 Va. 738. 

42 C.J. p 625 note 36. 

69. U.S.—^Ex parte Willman, D.C. 
Ohio, 277 P. 819. 

70. Ind.—Reitz v. Hodgkins, 112 N- 
E. 386, 185 Ind. 163. 

Rules of the road generally see infra 
§§ 266-273. 
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to the time when motor vehicles had come into gen¬ 
eral use, ordinarily govern and control the opera¬ 
tion of motor vehicles'^'^ except where it is ap¬ 
parent from the nature of the regulation, as where 
it creates a special right or duty in relation to oth¬ 
er vehicles, that it has no application to motor ve¬ 
hicles, *^2 and except to the extent that such rules 
and regulations, as applied to motor vehicles, are 
modified by special statutes.*^® Thus the speed of 
automobiles cannot be regulated by an ordinance 
which was clearly intended to apply only to convey¬ 
ances drawn by horses or other beasts and a 
regulation against fast driving of horses and the 
making of unnecessary noises near hospitals does 
not apply to the driving of automobiles or the speed 
with which such vehicles shall travel neither 
are motor vehicles subject to a statute relating to 
riding or driving over a bridge faster than a walk*^® 
or to a regulation of traction engines propelled by 
steamJ7 Violation of the law of the road is not 
a violation of the motor vehicle law although motor 
vehicles are made subject to the law of the roadJ* 

§ 23. Concurrent and Conflicting Regulations 

a. In general 

b. State and municipal regulations 
a. In General 

Concurrent motor vehicle regulations must be con¬ 
sidered together and, if they are not in conflict, will be 
enforced; but in case of a conflict a special regulation 
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will prevail over a general one, or a later one will be 
held to supersede an earlier one. 

Consideration must be given to different statutes 
or provisions relating to the same subject matter 
and, where they are not in conflict, neither pro¬ 
vision supersedes or suspends the other, and both 
are operative and should be obeyed ;80 but in case 
of an inconsistency between them a special regula¬ 
tion relating to motor vehicles will prevail over 
a general one relating thereta.^l Thus prior regu¬ 
lations of motor vehicles may be considered in as¬ 
certaining the legislative intent in a later statute 
regulating them;S3 and where the later legisla¬ 
tion contains detailed and comprehensive provisions 
for regulating such vehicles, it will be regarded as 
superseding other inconsistent legislation dealing 
with the same subject matter,S3 but, where the later 
act expresses the same thought as the former, mere 
differences in words or arrangement should not 
generate an inference of legislative intent to change 
the former rule.84 

b. State and Municipal Regulations 

A motor vehicle regulation by a municipaiity which 
conflicts or is inconsistent with a state regulation of 
the same matter is invalid; but there is no invariable 
rule for determining when there is a conflict between an 
ordinance and a statute. 

Any motor vehicle regulation by a municipality 
which conflicts or is inconsistent with a state regu¬ 
lation of the same matter is invalid^S and it has 
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71. Me.—Savoy v. McLeod, 88 A. 
721, 111 Me. 234, 48 LR.A.N.S., 
971. 

42 C.J. p 625 note 41. 

Use of highway generally see High¬ 
ways §§ 232-247. 

72. Okl.—Shawnee v. Landon, 106 P. 
652, 3 OklCr. 440. 

42 C.J. p 625 note 42. 

73. N.Y.—Mark v. Pntsch, 88 NE 
380, 195 N.Y. 282, 133 Am.S.R. 800, 
22 L.R.A.,NS., 632. 

42 C.J. p 625 note 43. 

74. Okl.—Shawnee v. Landon, 106 P. 
652, 3 OfcLCr. 440. 

75. D.C.—^Washington Electric Ve¬ 
hicle Transp. Co. v. District of 
Columbia, 19 App.D C. 462. 

N.Y.—Falcone v. National Casket Co., 
180 N.Y.S. 455, 190 App.Div. 651. 

42 C.J. p 625 note 45. 

76. Ky.—Farrar v. Hank, 265 S.W. 
487, 205 Ky. 89. 

Wis.—^Baraboo v. Dwyer, 165 N.W. 
297, 166 Wis. 372. 

77. N.Y.—^Nason v. West, 65 N.Y.S. 
651, 31 Misc. 583. 

42 C.J. p 625 note 47. 

78. N.H.—Cofran v. Griffin, 153 A. 
817, 85 N.H. 29. 


79. Cal.—^People v. Hugon, 115 P.2d 
84, 45 Cal.App 2d Supp. 817. 

Conn.—Leete v. Griswold Post No. 79, 
American Legion, 158 A. 919, 114 
Conn. 400. 

Pa.—Commonwealth v. Horawitz, 19 
PaDist. & Co. 150, 43 Lane L.Rev. 
347. 

42 C.J. p 624 note 19. 

80. La—Fisse v. Toye Bros. Auto & 
Taxicab Co., 129 So, 258, 14 La.App. 
133. 

81. Tex.—Sam v. Sullivan Civ.App, 
189 S.W.2d 69, refused for want of 
merit. 

42 C J. p 624 note 20. 

82. Ky.—Lewis v. James, 231 S.W. 
526, 191 Ky. 769. 

N.D.—State v. Wetz, 168 N.W. 835, 
40 N.D. 299, 5 A.L R. 731. 

42 C.J. p 624 note 21. 

83. Ala.—Bradford v. Carson, 137 So. 
426, 223 Ala. 594. 

Cal.—People v. Hugon, 114 P.2d 84, 
45 CalApp.2d Supp. 817. 

N.Y.—People v. Town of Yorktown, 
36 N.Y.S.2d 83. 

42 C.J. p 624 note 22. 

Repeal of regulation generally see 
supra § 16. 


84. Iowa.—Mowroy v. Schulz, 296 N. 
W. 822, 230 Iowa 102. 

85. Ariz.—Keller v. Slate, 47 P.2d 
443, 46 Anz. IOC. 

Cal,—Pipoly v. Benson, 125 P.2d 482, 
20 Cal 2d 366, 147 A L.R. 515—At¬ 
las Mixed Mortar Co. v. (''Uy of 
Burbank. 262 P. 334, 202 Cal 660 
—Borum v Graham, 40 P 2d 866, 
4 CalApp.2d 331—I'l'ople v. Huch- 
step, 300 P. 448, 114 Cal.App.Supp. 
760. 

Fla.—Corpus Juris cited In TJuval 
Lumber Co. v. Slade, 2 So.2d 371, 
372, 147 Fla. 137. 

La.—Lcmoine v. Thomas, App., 167 
So. 170. 

Mo.—Kenney v. Hoerr, 23 S.W.2d 96, 
324 Mo 368. 

NY.—People v. Velixh, 70 N.Y.S 2d 
29, 188 Misc. 1019. 

Ohio,—Hatsio v. Red Cab Co., 67 N.E. 
2d 553, 77 Ohio App. 301. 

Pa.—Commonwealth v. Zahniser, 33 
Pa.Dist. & Co. 35. 

Tex.—Payne v, Massey, 196 S.W.2d 
493, 145 Tox. 237—El Paso Elec¬ 
tric Co. V. Collins, Com.App., 23 
S.W.2d 295, rehearing denied 25 
S.W. 2d 807—Reverra-Fewc'll Un¬ 
dertaking Co. V. James, CiVtApp., 13 
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been held that this rule prevails in charter cities, 
notwithstanding the rule that ordinances in such 
cities, regulating municipal affairs, shall prevail 
over inconsistent statutes®® since the regulation of 
motor vehicles in cities is no longer a mere mu¬ 
nicipal affair.S7 There may be a conflict where the 
act of the legislature follows as well as where it 
precedes the local ordinance.®® A local regulation, 
however, is not necessarily inconsistent or conflict¬ 
ing which merely places additional and more strin¬ 
gent limitations on the operation of motor vehicles 
than those prescribed by the state law,®^ or which 
merely provides a somewhat different method of 
complying with the law,90 in which case both the 
ordinance and the statute, if they are not incon¬ 
sistent, must be complied with.91 

What constitutes conflict There is no invariable 
rule for determining when there is a conflict be¬ 
tween the ordinance and a statute®^ many of the 
cases depending on the charter powers or the 
peculiar language of the statute or ordinance in¬ 
volved.®® 
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§ 24. Injunction against Enforcement of Reg¬ 
ulation 

The enfopccment of an invalid regulation of motor 
vehicles may be enjoined. 

In accordance with the principles relating to in- 
j*unctions against public officers and boards in gen¬ 
eral and against municipalities and municipal offi¬ 
cers, a suit may be maintained to enjoin the en¬ 
forcement of an invalid regulation of motor ve¬ 
hicles,®^ such as on the ground that the classifica¬ 
tion of vehicles under the regulation is arbitrary, 
unjust, and unreasonable.®^ 

§ 25. Penalties for Violation of Regulation 

Subject to constitutional and statutory restrictions, 
the state or a municipality may prescribe and enforce 
penalties for the violation of motor vehicle regulations. 

Subject to constitutional restrictions, the state 
legislature in enacting motor vehicle regulations 
may prescribe penalties for violations of such reg¬ 
ulations,®® and as to regulations making a viola¬ 
tion thereof a penal offense, the prescribing of a 
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S W 2d 464—Genusa v. City of 
Houston, Civ.App, 10 S.W,2d 772, 
Wyo.—Corpus Juris cited in Western 
Auto Transports v. City of Chey¬ 
enne, 120 P.2d 590, 595, 57 Wyo. 
351. 

42 C.J. p 618 note 47. 

Speed see infra § 29. 

Bcgnlations held not inconsistent 
Ordinance of city of third class 
providing- for licensing of all per¬ 
sons engaged in manufacture or de¬ 
livery of fresh bakery products with¬ 
in city was held not invalid as in¬ 
terference with state’s regulation of 
trucks used on public highways.— 
Continental Baking Co. v. City of Mt. 
Vernon, 44 P.2d 821, 182 Wash. -68. 

86. Cal.—In re Murphy, 212 P. 30, 
190 Cal. 286 

42 C J p 619 note 48. 

87. Cal.—Pipoly v. Benson, 125 P.2d 
482, 20 Cal 2d 366, 147 A.L.R. 515 
—Atlas Mixed Mortar Co. v. City 
of Burbank, 262 P. 334. 202 Cal. 
660—Borum v. Graham, 40 P 2d 
866, 4 CaLApp 2d 331. 

42 C.J. p 619 note 49. 

88. Cal—In re Smith, 146 P. 82, 26 
CaLApp. 116. 

La.—Lemoine v. Thomas, App., 157 
So. 170. 

N T.—People v. President, etc., of 
Village of Ossining, 265 N.Y.S. 521. 
238 AppDiv. 684, affirmed 191 N.E. 
571, 264 N.T. 574. 

Ohio.—Hatsio v. Red Cab Co., 67 N.E. 

2d 553, 77 Ohio App. 301. 

Pa—Martz v. Baker, 10 Pa.Dist. & 
Co. 154, 19 Mun.L.R. 202. 


Tex.—Reverra-Pewell Undertaking 

Co. V. James, Civ.App., 13 S.W.2d 
464. 

42 C.J. p 634 note 44. 

BD. Ala.—Birmingham Stove & 

Range Co. v. Vanderford, 116 So. 
334, 217 Ala. 342. 

42 C.J. p 619 note 50. 

Regulations iu fuxtherauce of geir. 
eral law 

When legislature has assumed to 
regulate a given course of conduct 
by prohibiting enactments, munici¬ 
pality with subordinate power to act 
may make additional regulations in 
furtherance of the general law and 
which are not in conflict with it.— 
Borum v. Graham, 40 P.2d 866, 4 Cal. 
App.2d 331. 

90. Ala.—Pullen v, Selma, 79 So. 
147, 16 Ala.App. 473. 

Cal.—Mann v. Scott, 182 P. 281, 180 
Cal 550. 

42 C.J. p 619 note 51. 

Ordinance held not in conflict with 
statute 

Tex.—Ex parte Mooney, 291 S.W. 
246, 106 Tex.Cr. 156. 

91. Cal.—^Ex parte Snowden, 107 P. 
724, 12 CaLApp. 521. 

Pa.—Brazier v. Philadelphia, 15 Pa. 
Dist. 14, affirmed 64 A. 508, 215 
Pa. 297, 7 Ann Cas. 548. 

42 C.J. p 618 note 35, 

92. Ky.—Mendel v. Dorman, 258 S. 
W. 936, 202 Ky. 29. 

93. Colo.—People v. Graham, 110 P. 
2d 256, 107 Colo. 202. 
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La.—^Roll Osborn & Sons v. Ho watt, 
App., 167 So. 466. 

42 C.J. p 634 note 50. 

Ordinance held not Inconsistent with 
statute 

Cal.—Quinn v. Rosenfeld, 102 P.2d 
317, 15 CaL2d 48 6. 

94. Cal.—^Whyte v. Sacramento, 224 
P. 1008, 65 CaLApp. 534. 

43 CJ. p 657 note 25. 

Injunction against: 

Municipalities and municipal offi¬ 
cers generally see Injunctions S 
111 . 

Public officers and boards in gen¬ 
eral see Injunctions §§ 108-122. 
One operating travel information 
bureau, wherein she arranged for 
transportation of passengers by priv¬ 
ate owners of automobiles, was en¬ 
title to injunction against interfer¬ 
ence with her business by depart¬ 
ment of public service, as against 
contention that operation of such 
bureau was contrary to public policy 
and a menace to public safety and 
welfare.—Strickler v. Schaaf, 91 P.2d 
1007, 199 Wash. 372, 123 A.L.R. 226. ' 

95. Minn.—^McReavy v. Holm, 206 
N.W. 942, 166 Minn. 22. 

42 C.J. p 657 note 26. 

96. Tex.—^Ex parte Jonischkies, 244 
S.W. 997, 92 TexCr. 461. 

Offenses and prosecutions see infra 
§§ 588-714. 

Penalties for; 

Failure to surrender certificate of 
title see infra § 42 e. 

Violation of license regulations see 
infra § 135. 
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penalty is essential to the enforceability of the 
regulation.9'7 A municipality, within its power of 
regulation and control of such vehicles, unless for¬ 
bidden by statute, ^8 may also prescribe penalties 
for violations of regulations enacted by it;®^ but 
the penalty prescribed by a municipality must be 
reasonable,^ and must be within the limits pre¬ 
scribed by the statute authorizing the ordinance 
and, furthermore, penalties so prescribed are in¬ 
valid so far as they conflict with or differ from a 
penalty by statute for the same offense^ unless the 
municipality is authorized by charter or statute to 
prescribe a different penalty.** 

Enforcement of penalty. The enforcement of 
such a penalty is controlled by the law relating to 
the enforcement of penalties generally. Thus, an 
action or proceeding for the fine or penalty im¬ 
posed for a violation of a motor vehicle regulation 
must be brought in the name of and for the use 
of the official or governmental division entitled to 
receive it^ and where it is to recover a sum of mon¬ 
ey as a fine or forfeiture it is generally regarded 
as a civil remedy,® although in some jurisdictions 
the recovery of a fine, as distinguished from a for¬ 
feiture, cannot be had by a civil action.*^ Such an 
action or proceeding, however, even though civil, 
is penal in its nature,® so that the burden is on the 
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state or municipality to prove defendant’s viola¬ 
tion of the regulation,^ and no presumption arises 
in such action from the mere fact that defendant 
has taken out a license that he has engaged in the 
business covered by the license;^® and he may offer 
evidence to show that he was not engaged in such 
business.^^ A judgment entered in such a civil 
action or proceeding, which in form and effect is 
one which can properly be entered only in a crimi¬ 
nal prosecution for a violation of the motor vehicle 
statute, is erron-eous^^ and the proceeding cannot be 
treated as a criminal prosecution so as to sustain 
the judgment, although the evidence is sufficient to 
show a violation of the statute.^^ 

Disposition of proceeds. Where a statute pro¬ 
vides that all fines for violations of the automobile 
law shall go to the state, and a later statute pro¬ 
vides that all police court fines shall go to the 
municipalities, and repeals all inconsistent statutes, 
except in cases where otherwise specifically fixed by 
statute, such automobile fines belong to the state 
but, in the absence of a statute to the contrary, a 
municipality which has power to make regulations 
in respect of the operations of motor vehicles with¬ 
in its limits is not required to turn over to the state 
treasurer fines and penalties collected by it' for the 
violation of such regulations.^® 
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B. PARTICULAR REGULATIONS AS TO MOTOR YEHICLES IN' GENERAL 


§ 26. Equipment; Inspection 

state and municipal regulations as to the equipment 
of motor vehicles must meet the general requirements 
for validity as an exercise of the police power, such as 
the requirement of certainty. 

A regulation as to the equipment which motor 


vehicles must bear is void where it is so indefinite 
and uncertain that its meaning cannot be deter¬ 
mined,^'® or where the classification of vehicles for 
equipment purposes is not on a reasonable basis, 
or unreasonably discriminates between persons sim¬ 
ilarly situated.^® A statute providing that every 


97. Conn.—State v. Darazzo, 118 A. 
81, 97 Conn. 728. 

42 C.J. p 657 note 38. 

98. R.I.—State v. Thurston, 66 A. 
580, 28 H.I. 265. 

42 C J. p 657 note 40. 

99. Fla.—State v. Parker, 100 So. 
260, 87 Fla, 181. 

42 C.J. p 658 note 41. 

1. Mich.—^Melconian v. Grand Rap¬ 
ids, 188 NW. 521, 218 Mich. 397. 

42 C.J. p 658 note 42. 

fi. Mich.—Melconian v. Grand Rap¬ 
ids, supra. 

Tex.—Ex parte Jonischkies, 244 S. 

W. 997, 92 Tex.Cr. 461. 

42 C.J. p 658 note 43. 

3. Tex.—Ex parte Jonischkies, su¬ 
pra. 

42 C.J. p 658 note 44. 

4. W.Va.—State v. Robinson, 123 S. 
E. 575. 96 W.Va. 556. 


5. Wis.—Kuder v. State, 178 N.W. 
249, 172 Wis. 141. 

Persons entitled to enforce penalty 
generally see the C.J.S. title Pen¬ 
alties § 5, also 25 C.J. p 1188 note 
51 et seq. 

0- Ill.—Chicago V. Gall, 195 IlLApp. 
41—Kuder v. State, 178 N.W. 240. 
172 Wis. 141. 

N-V.—City of Buffalo v. Thorpe, 230 
N.Y.S. 187, 132 Misc. 307. 

7. Wis.—State v. Hamley, 19 N.W. 

114, 137 Wis. 458. 

42 C.J, p 658 note 50. 

8- Ill.—Chicago v. Gall, 195 Ill.App. 
41. 

9- Ill.—Chicago v. Gall, supra. 
PresumptioxL of possession, and con¬ 
trol 

Proof of ownership of automobile 
parked in restricted zone raises, in 
city's civil action, presumption that 
owner was in possession and con¬ 
trol thereof.—City of Buffalo v. 
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Thorpe, 230 N.Y.S. 187, 132 Misc. 
307. 

10- Ill.—Chicago v. Gall, 196 Ill.App. 
41. 

11- Ill.—Chicago V. Gall, supra. 

12- Wis.—Kuder v. State, 178 N.W. 
249, 172 Wis. 141. 

13- Wis.—Kuder v. State, supra. 

14- N.H.—State v. Robinson, 99 A. 
292, 78 N.H. 286. 

15. N.Y.—People V. City of New 
York, 280 N.Y.S. 438, 245 App.Div. 
77, affirmed, 5 N.E.2d 356, 272 N.Y. 
608. 

42 C.J. p 659 note 57%. 

16. Tex—Griffin v. State, 218 S.W. 
494, 86 Tex.Cr. 498. 

42 C.J. p 626 note 67. 

17. Ill.—Consumers’ Co. v. Chicago, 
131 N.E. 628, 298 Ill. 339. 

18. Ill.—Consumers’ Co. v. Chicago, 
supra. 
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motor vehicle while in use shall he provided with 
certain appliances is, however, nor void for uncer¬ 
tainty in that it does not designate the person who 
shall 'be liable for a violation thereof.Subject to 
the general limitations on its power to regulate the 
use and operation of motor vehicles, as discussed 
supra § 14, a municipality or board may require the 
use of reasonable safety appliances on automo- 
biles.'20 General rules apply in determining wheth¬ 
er a statute or ordinance has been repealed by a 
later enactment. 

Lights. It is a valid exercise of the police power 
to require motor vehicles to be equipped with prop¬ 
er lights22 while parked or operated at night,^^ and 
such a statutory provision has been held to embrace 
reflectors.24 However, an ordinance relating to 
lights is invalid if it conflicts with the state law.25 
A statute requiring a red light to be displayed on 
the rear of a motor vehicle when being operated or 
driven on a public highway within specified times is 
not void as an unreasonable and arbitrary classifi¬ 


cation, although applied to vehicles while at rest 
on the public high way. 2 6 

Brakes. Regulations have been enacted requir¬ 
ing motor vehicles to be equipped with brakes in 
good working order,27 but such a statute has been 
held not to apply to municipally-owned fire ap¬ 
paratus.-^ 

Provision for testing or inspection. A statute 
which prescribes the qualities of headlights which 
may be permitted is not invalid because of the fact 
that it requires that no light shall be used until a 
testing agency appointed by the superintendent of 
the motor vehicle department shall have ascertained 
and reported that it complies with the law.^^ The 
power, granted to a city by statute, to establish 
and maintain motor vehicle inspection stations, and 
requiring periodic inspection, is complete without 
specific legislation appropriating funds therefor,30 
and the validity of an ordinance requiring such in¬ 
spection, or requiring owners of motor vehicles to 
submit them for inspection, has been upheld;®^ 


19. R I.—State v. Myette, 76 A. 664, 
30 R.L 656. 

20. Ill.—Chicago V. Banker, 112 Ill. 
App. 94. 

Regulations held invalid 
Mass.—Borggaard v. Department of 
Public Works, 10 N.E.2d 724. 298 
Mass. 417—Commonwealth v. Mc- 
Parlane, 154 NE. 83, 257 Mass. 630. 
K.T.—People v. City of Buffalo, 274 
N.T.S. 74, 152 Misc. 375. 

21. Acts or provisLous held repealed 
Pa.—Grutski v. Kline, Com.Pl., 61 

Montg.Co. 33, affirmed in part and 
reversed in part on other grounds 
43 A.2d 142, 352 Pa. 401. 

Wash.—^Peterson v. King County, 90 
P.2d 729, 199 Wash. 106. 

Acts or provisions held not repealed 
Fla.—Scott V. Stone, 176 So. 852, 129 
Fla. 784. 

La.—^Hinson v. Pelican Provision Co., 
App., 16 So.2d 81. 

22. La.—State v. Wilbanks, 123 So. 
600. 168 La. 861. 

N.T.—People v. Killmeyer, 13 N.T.S. 

2d 839, 171 Misc. 778. 

Pa.—^Hanawalt v. Ranshaw, Com.Pl., 
34 Del.Co. 551. 

Purpose of requirements 
Ill,—Price V. Illinois Bell Telephone 
Co., 269 IlLApp. 581. 

Iowa.—Trailer v. Schelm, 288 N.W. 
865, 227 Iowa 780. 

K.T.—^Kerner v. Surface Transp. Cor¬ 
poration of New York, 28 N.T.S.2d 
126, 262 App.DlV. 89. 

Highway includes street 

The statute, providing that motor 
vehicle in use or parked on traveled 
portion of highway shall display red 
light on rear from half hour after 
sunset to half hour before sunrise, 


required display of red light on rear 
of automobile parked on city street 
at night, in view of legislative his¬ 
tory thereof. 

Iowa. — Trailer v. Schelm, 288 N.W. 
865, 227 Iowa 780. 

La.—^Hinson v. Pelican Provision Co, 
App., 15 So.2d 81. 

Type of lights 

Pa.—^Kazan v. Wilkes-Barre Ry. Cor¬ 
poration, 32 A 2d 32, 347 Pa. 232— 
O'Rourke v. City of Washington, 
155 A. 100, 304 Pa. 78, 78 A.L.R. 
811—Commonwealth v. Aurick, 10 
A.2d 22, 138 Pa.Super. 180. 

Flares 

(1) In general. 

Cal.—^Beck v. Azcarate, 122 P.2d 933, 
50 Cal.App.2d 264. 

Pa.—^Kelly v. Crawford, 8 A.2d 449, 
137 Pa.Super. 197. 

(2) Statute held invalid.—^Zink v. 
Kessler Trucking Co., 190 A. 637, 8 
W.W.Harr., Del., 271. 

23. Tenn.—^Fortune v. McGinn, 134 
S.W.2d 898, 23 Tenn.App. 504, re¬ 
hearing denied 139 S.W.2d 256, 24 
Tenn.App. 36. 

24. N.T.—^People v. Palmiter, 15 N. 
Y.S.2d 858. 

25. Cal.—^People v. Huchstep, 300 P. 
448, 114 Cal.App., Supp. 769. 

26. Ind.—^Koplovitz v. Jensen, 151 
N.E. 390, 197 Ind. 475. 

27. Ind,—Turrell v. State, 51 N.E.2d 
359, 221 Ind. 662. 

Mass.—^MacLean v. Neipris, 23 N.E. 
2d 85. 304 Mass. 237. 

28. Ind.—City of Indianapolis v. 
Butzke, 26 N.E. 2d 754, 217 Ind. 
203, rehearing denied 27 N.E.2d 350, 
217 Ind. 203. 


29. Cal.—In re Hinkleman, 191 P. 
682, 183 Cal. 392, 11 A.L.R. 1222. 

42 C.J. p 627 note 61. 

Refusal to rule ou device 
N.Y.—Blindless Headlight Protector 
V. Harnett. 245 N.Y.S. 346, 138 
Misc. 127. 

30, Ill.—City of Evanston v. Wazau, 
4 N.B.2d 78, 364 Ill. 198, 106 A.L.R. 
789, certiorari denied Wazau v. 
City of Evanston, 67 SCt. 492, 300 
U.S. 662, 81 L.Ed. 870. 

31- Ill.—City of Evanston v. Wazau, 
4 N.B.2d 78, 364 Ill. 198, 106 A L.R. 
789, certiorari denied Wazau v. 
City of Evanston, 57 S.Ct. 492, 300 
U.S. 662, 81 L.Ed. 870. 

Ohio.—Mayer v. Ames, 14 N.E.2d 617, 
133 Ohio St. 458, certiorari denied 
69 S.Ct. 82, 305 U.S. 621, 83 L.Ed. 
396. 

FrequexLcy af tuspectiou. 

Ill.—City of Evanston v. Wazau, 4 
N.E.2d 78. 364 Ill. 198, 106 A.L.R. 
789, certiorari denied Wazau v. 
City of Evanston, 57 S.Ct. 492, 300 
U.S. 662, 81 L.Ed. 870. 

Conflict with state statute 

Ordinance held not in conflict with 
statute authorizing it because of dif¬ 
ference in penalties, violation of stat¬ 
ute and ordinance by same act being 
separate offenses separately punish¬ 
able. 

Ill.—City of Evanston v. Wazau, 4 N. 
E.2d 78, 364, Ill. 198, 106 A.LR. 
789, certiorari denied Wazau v. 
City of Evanston, 57 S.Ct. 492, 300 
U.S. 662, 81 L-Bd. 870. 

Ohio.—^Mayer v. Ames, 14 N.E.2d 617, 
133 Ohio St. 458, certiorari denied 
59 S.Ct. 82, 305 U.S. 621, 83 L.Ed. 
396. 
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but such an ordinance may be invalid as an unau¬ 
thorized assumption of the police powers reserved 
to the state and specifically withheld from munici¬ 
palities by statute.^^ 

It is the duty of an official motor vehicle inspec¬ 
tor, under some statutes, to issue an inspection cer¬ 
tificate to the owner of a vehicle which meets all 
the requirements of the statute but he is under 
no duty to see that the certificate is properly placed 
on the vehicle, since that responsibility rests on 
the owner alone,when required by rule or regu- 
lation.35 An inspection and approval of a motor 
vehicle by an official inspection station docs not 
necessarily give immunity for a subsequent viola¬ 
tion of the statute governing equipment.^® | 

Under a statute so providing, a certificate of ap¬ 
pointment as an official station for inspection may 
not be revoked for violations of inspection require¬ 
ments by employees of the licensee without his au¬ 
thorization, knowledge, and consent.^ 

The power to appoint such inspectors, as the 
proper administration of the statute requires, 
whether vested in an officer or a board of the ju¬ 
dicial, legislative, or executive department, is gen¬ 
erally administrative in character,38 and is not a ju¬ 
dicial power.^^ Whether or not any appointment 
will be made is within the discretion of the appoint¬ 
ing board or officer,^^ but, when an appointment is 
made, it must be done in conformity with the re¬ 
quirements of the statute,4l such as the require¬ 
ment that the person first on the civil service com¬ 


mission's eligible list shall be appointed before any 
others. 

§ 27. Operation 

Statutes relating to the operation of motor vehicles 
generally have beon construed by the courts. 

A statute prohibiting driving while the driver’s 
view is obstructed or his control impeded by the 
load or passengers is intended to promote safety on 
the highways.'^3 Jn delegating to an officer the 
power to make rules and regulations for the use 
and operation of motor vehicles, it is presumed 
that the legislature did not intend to vest in him 
discretionary power to regulate something already 
regulated by existing statutes.'*^ 

A trackless trolley car has been held not a motor 
vehicle within the meaning of statutes relating to 
the operation of motor vehicles. 

§ 28. - Parking or Standing 

a. In general 

b. Rights of abutting owners 

c. Nuisance 

d. Impounding or removing cars 

e. Fees; meters 

f. Other particular regulations 

a. In Greneral 

As a valid exercise of the police power, the state or 
a municipality may regulate the parking of motor ve¬ 
hicles on the public streets and highways, provided the 
regulations are reasonable. 


ApplicatloiL of fee 

Ordinance providing for compul¬ 
sory inspection of motor vehicles 
was not invalid because it authorized 
fee collected to be used for purpose 
of meeting expense of inspection in¬ 
stead of requiring payment into gen¬ 
eral fund, where fee was merely an 
inspection fee and did not constitute 
a tax.—Mayer v. Ames, supra. 
Application to nonresident 

The provisions of an ordinance re¬ 
quiring owners of automobiles to 
submit them to city for inspection 
and allowing nonresident owners 
thirty days to comply with its terms 
was a reasonable requirement in 
the interest of public safety as ap¬ 
plied to motorist who lived in vicin¬ 
ity of city and frequently motored 
over city streets—City of Miami v. 
Slone, 190 So. 810, 139 Fla. 91. 

32. Okl.—Martin v. Rowlett, 93 P.2d 
1090, 185 Okl. 437. 

33. Pa.—Coolbaugh v. Fitzgerald, 45 
Pa.Dist. & Co. 633. 

34. Pa.—Coolbaugh v Fitzgerald, 45 
Pa.Dist. & Co. 105. 


Location of sticker 
The official Pennsylvania motor ve¬ 
hicle inspection certificate need not 
be displayed on the lower right-hand 
corner of the windshield; it is suffi¬ 
cient if it be displayed in such a 
place as to be immediately visible to 
anyone, particularly an officer, exam- 
ing the vehicle.—Coolbaugh v. Fitz¬ 
gerald, 45 Pa.Dist. & Co. 105. 

35. Pa.—Coolbaugh v. Fitzgerald, 45 
PaDist. & Co 633. 

Power to require stickers 
Under some statutes, except as to 
school buses, as to which the secre¬ 
tary of revenue is specifically given 
authority to promulgate rules for 
the affixing of inspection stickers 
such officer has no authority to re¬ 
quire either motor vehicle inspectors, 
or the owners of motor vehicles to 
display state inspection certificates 
on the lower right-hand corners of 
the windshield or at any other spe¬ 
cified place.—Coolbaugh v. Fitzger¬ 
ald, 45 Pa.Dist. & Co. 633. 

30. Pa.—Commonwealth v. Hora- 
witz, 19 Pa.Dist. & Co. 150, 43 Dane. 
L.Rev. 347. 


37. Pa.—Hamilton v. Price, 39 Pa. 
Dist. & Co, 299—In re Secretary of 
Revenue, Com.Pl., 2 Monroe, L.R. 
86 . 

38. Colo.—Public Utilities Commis¬ 
sion of State of Colorado v. l*eo- 
ple, 267 P. 198, 83 Colo. 521. 

39. Colo.—Public Utilities Commi.s- 
sion of State of Colorado v. I’eo- 
pie, supra. 

40. Colo.—Public Utilities Commis¬ 
sion of State of Colorado v. 1‘eople, 
supra. 

41. Colo.—Public Utilities Commis¬ 
sion of State of Colorado v. Peo¬ 
ple, supra. 

42. Colo.—Public Utilities Commis¬ 
sion of State of Colorado v. People, 
supra. 

43. Utah.—Nelson v. Arrowhead 
Freight Lines, 104 P.2d 225, 99 
Utah 129. 

44. Mass.—Commonwealth v. Mc- 
Farlane, 154 N.E. 83, 157 Mass. 630. 

45- Wis.—Campanelli v. Milwaukee 
Electric Railway & Transport Co.. 
S N.W.2d 390, 242 Wis. 506. 
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While parking an automobile on a public street 
for a reasonable length of time, without interfering 
with traffic or violating established police regula¬ 
tions, is a reasonable use of the highway within the 
purpose of the public casernent,^6 the primary right 
of the citizen to the use of the streets for the pur¬ 
pose of travel thereon does not carry with it the 
right to store his motor vehicle in the street for 
his business convenience;^'^ the use of the streets 
for the purpose of parking automobiles is a privi¬ 


§ 28 

lege and not a right,^8 and the privilege is subject 
to reasonable regulation under the police power, 
and must be accepted with such reasonable burdens 
as may be imposed as conditions to the exercise of 
the privilege.50 

The state legislature, or a municipality under its 
power to regulate its streets and keep them free 
from obstruction, may regulate the parking or 
standing of motor vehicles on the public streets 
and highways,51 as with respect to the length of 


40. Pa.—William Laubach & Sons 
V. City of Easton, 32 A.2d 881, 347 
Pa. 542 

Vt.—Hunter v. Preston, 166 A. 17, 105 
Vt. 327. 

Public service vehicles see infra §§ 
49-51. 

Regulation of stopped, standing, or 
parked vehicles generally on high¬ 
ways see Highways § 233 b. 
Reasonable time 

Iowa.—Pugh V. Des Moines, 156 N.W. 
892, 176 Iowa 593, L..R.A.1917F 

345. 

42 C.J. p 1015 note 23. 

47. Pa.—^William Laubach & Sons v. 
City of Easton, 32 A.2d 881, 347 
Pa. 542. 

Tex.—Harper v. City of Wichita 
Falls, Civ.App, 105 S.W 2d 743, er¬ 
ror refused—Ex parte Harrison, 
122 S.W.2d 314, 135 Tex Cr 611. 
The real purpose of building and 
maintaining streets and roads is to 
permit convenient passing and re¬ 
passing of the public free of all ob¬ 
structions, including parked automo¬ 
biles, which diminish this enjoyment. 
—District of Columbia v. Smith, 93 
F.2d 650, 68 App.D.C. 104. 

48. Ga.—Gardner v. City of Bruns¬ 
wick, 28 S E 2d 135, 197 Ga. 167. 

Ind.—Andrews v. City of Marion, 47 
N.E.2d 968, 221 Ind. 422. 

Mich.—Bowers v. City of Muskegon, 
9 N.W.2d 889, 305 Mich. 676. 

Or.—Hickey v. Riley, 1'62 P.2d 371, 
177 Or. 321. 

Pa.—^William Laubach & Sons v. City 
of Easton, Com.Pl., 28 North.Co. 
321, affirmed 32 A.2d 881, 347 Pa 
542. 

S.C.—Owens v. Owens, 8 S.E.2d 339, 
193 S.C. 260. 

Vested, but not absolute, right 
Ill.—City of Bloomington v. Wirrick, 
45 NE.2d 852, 381 Ill. 347, cer¬ 
tiorari denied 63 S.Ct. 1175, 319 U. 
S 756, 87 L.Ed. 1709. 

Privilege not conferred by prohibi- 
tive ordinance 

N.Y—Decker v. Goddard, 251 N.T.S. 
440. 233 App.Div. 139. 

49. Or—Hickey v. Riley, 162 P.2d 
371, 177 Or. 321. 

Pa.—William Laubach & Sons v. City 
of Easton, Com.Pl., 28 North.Co. 


321, affirmed 32 A.2d 881, 347 Pa. 
542. 

50. Ga.—Gardner v. City of Bruns¬ 
wick, 28 S.E.2d 135, 197 Ga. 167. 

S.C.—Owens v. Owens, 8 S.E.2d 339, 
193 S.C. 260, 

51. Ga.—Gardner v. City of Bruns¬ 
wick, 28 SE.2d 135, 197 Ga. 167. 

Ill.—City of Bloomington v. Wirrick, 
45 NE.2d 852, 381 Ill. 347. certio¬ 
rari denied 63 S Ct. 1175, 319 U.S. 
756, 87 L.Ed. 1709. 

Ind.—Andrews v City of Marion, 47 
N.B2d 968, 221 Ind. 422. 

Mass.—In re Opinion of the Justices, 

8 N.E.2d 179, 297 Mass. 559. 

Mich.—Bowers v. City of Muskegon, 

9 N.W,2d 889, 306 Mich. 676. 

Minn.—^Hendricks v. City of Minne¬ 
apolis. 290 N.W. 428, 207 Minn. 151. 

Miss.—City of Ellisville v. State 
Highway Commission, 191 So. 274, 
186 Miss. 473. 

Mo.—Corpus Juris cited in City of 
Clayton v. Nemours, 182 S.W.2d 57, 
60. 353 Mo. 61, appeal dismissed 
65 S.Ct, 560, two cases, 323 U.S. 
684, 89 L.Ed. 554—Cavanaugh v. 
Gerk, 280 S.W. 51, 313 Mo. 375— 
Wilhoit V. City of Springfield, 171 
S.W.2d 95, 237 Mo.App. 775. 

Mont.—Glodt V. City of Missoula, 190 
P2d 545. 

N.H.—State v. Sweeney, 5 A 2d 41, 
90 N.H. 127. 

N.T.—City of Rochester v. Tutty, '6 
N.Y.S.2d 975, 169 Misc. 358—People 
V. Marcello, 25 N.Y.S 2d 533. 

]sT.c.—State v. Carter, 172 S..B. 415, 
205 N.C. 761. 

N.D.—State ex rel. Dreyer v. Brekke, 
28 N.W,2d 598. 

Ohio.—Plummer v. Village of Swan- 
ton, 15 S,E.2d 349, 133 Ohio St. 623. 
Okl—Ex parte Duncan, 65 P.2d 1015, 
179 Okl 355. 

Pa,—In re Ordinance No. 203 of 
Bamesboro Borough, 59 Pa.Dist. & 
Co. 495, 39 MunL-R. 19—Clark v. 
City of New Castle, 32 Pa.Dist. & 
Co. 371, 30 MunL.R. 65—^William 
Laubach & Sons v. City of Easton, 
Com.PL, 28 North.Co. 321, affirmed 
32 A.2d 881. 347 Pa. 542. 

RL—Allen & Reed v. Presbrey, 144 
A. 888, 50 R.I 53, appeal dismissed 
50 S Ct. 66, 280 U.S. 518, 74 L.Ed. 
588. 


S.C.—Hall V. Burg. 33 S E 2d 401, 206 
S C. 173—Southern Fruit Co. v. 
Porter, 199 S.E. 537, 188 S.C. 422. 
Tex.—Ex parte Harrison, 122 S.W.2d 
314, 135 Tex.Cr. 611. 

Wash.—^Kimmel v. City of Spokane, 
109 P.2d 1069, 7 Wash.2d 372. 

Wis.—^Village of Wonewoc v. Tau- 
bert, 233 N.W. 755, 203 Wis. 73, 72 
A.LR. 224. 

42 C.J. p 627 note 66. 

Municipal regulation of use of street 
as highway generally see Munici¬ 
pal Corporations §§ 1757—1801, also 
44 C.J. p 1026 note 33-p 1083 note 
77. 

Delegation of power 

Cal.—City of Whittier v. Dixon, 151 
P.2d 5, 24 Cal 2d 664. 

Conn.—Cassidy v. City of Waterbury, 
33 A.2d 142, 130 Conn. 237. 

Pa.—^V^’illiam Laubach & Sons v. City 
of Easton, 33 A.2d 881, 347 Pa. 542 
—Borkowski v. Borough of Con- 
shohocken, Com.Pl., 55 Montg.Co. 
381, 31 Mun.L.R. 149, 9 Som.LegJ. 
395. 

Street part of state or state-aid road 

(1) The authority of a municipal¬ 
ity in this respect extends to those 
streets which are part of a state 
highway-—City of Ellisville v. State 
Highway Commission, 191 So. 274, 
186 Miss. 473. 

(2) The statute regulating the 
parking of motor v “hides on or 
along any state-aid road or highway 
does not include street in corporate 
limits of municipality, even if such 
street forms part of a state-aid 
road or highway.—Payne v. A. B. C. 
Truck Lines, 5 S.E.2d 241, 189 Ga. 
112, answers to certified questions 
conformed to 5 S.E.2d 590, 61 Ga. 
App. 36—Pullen v. Georgia Stages, 9 
SE.2d 104, 62 Ga.App. 592, followed 
in 9 S.E.2d 108, 62 Ga.App. 597. 

Authority of highway commission 
Iowa.—^Albrecht v. Waterloo Const. 
Co , 257 N.W. 183, 218 Iowa 1205— 
Goodlove v. Logan, 251 N.W. 39, 
217 Iowa 98. 

Miss —City of Ellisville v. State 
Highway Commission, 191 So. 274, 
186 Miss. 473. 

Repeal 

Tenn.—^Patterson v. Kirkpatrick, 11 
Tenn.App. 162. 
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time a vehicle may be parked,^2 and the validity 
of such regulations has been sustained,as a valid 
exercise of the police power,provided they are 
reasonable, 5 5 and as against a contention that such 
an ordinance is discriminatory in that it does not 
apply to all vehicles.^® 

A legislative intent to take away the police pow¬ 
er of municipalities to regulate the parking of au¬ 
tomobiles, and confer it on some other authority, 
must be clearly expressed.57 Where a state statute 
empowers municipalities to adopt methods of park¬ 
ing other than the method provided for by statute, 
but no such'action has been taken by a particular 
municipality, the statute has been held effective 


but a statute as to parking has also been held to 
apply only to highways outside municipalities, re¬ 
gardless of whether they have local traffic ordi- 
nances.5® An ordinance enacted in conformity 
with a statute conferring authority to restrict 
parking is not inconsistent with law because such 
authority had previously been expressly withheld 
by statute.®® 

While a statute authorizing municipalities to reg¬ 
ulate the parking of vehicles on the streets does 
not authorize the municipality to prohibit such 
parking,®^ the fact that the state has made some 
regulations which bear on the standing of motor 
vehicles on public streets or highways does not 


B2- Ind.—^Andrews v. City of Mari¬ 
on. 47 N.E.2d 968, 221 Ind. 422. 

Mo.—■'Willioit V. City of Springfield, 
171 S,W.2d 95, 237 Mo App. 775— 
City of Clayton v. Nemours, 164 
S.W.2d 935, 237 Mo.App 167. 

N.J. —Welsh V. Morristown, 121 A. 
697, 98 N.J.Law 630, affirmed 124 A. 
926. 99 N.J.Law 528, 

N.T.—People v. Rubin, 31 N.E.2d 501, 
284 N.T. 392—City of Rochester v 
Tutty, 6 N.Y.S.2d 975, 169 Misc 
358—People v. Lewis, 3 N,T.S.2d 
508, 167 Misc. 139. 

R. I.—^Allen & Pveed v. Presbrey, 144 
A. 388, 50 R.I. 53, appeal dismissed 
50 S.Ct. 66, 380 U.S. 518, 74 L.Ed. 
588 

Successive uses 

N.H.—State v. Sweeney, 5 A.2d 41, 90 
N.H. 127. 

AlLuight parking* 

Del,—De Pace v. Mayor and Council 
of Wilmington, Super., 58 A.2d 742. 

53. D.C.—^District of Columbia v. 
Smith, 93 P.2d 650, '68 App D.C, 104. 

42 G J. p 627 note 67. 

Parking as “traffic” 

N.T.—People v. Rubin, 31 N.E 2d 
501, 284 N.T. 392. 

Means of enforcement 

Ga,—Gardner v. City of Brunswick, 
28 SE.2d 135. 197 Ga. 167. 

S. C.—Owens v. Owens, 8 S.E.2d 339, 
193 S.C. 260. 

54- Ind.—^Andrews v. City of Marion, 
47 N.E.2d 968, 221 Ind. 422. 

Ky.—City of Louisville v. Louisville 
Automobile Club, 160 S.W.2d 663, 
290 Ky. 241. 

Miss.—City of Ellisville v. State 
Highway Commission, 191 So. 274, 
186 Miss. 473. 

Mo,—State ex rel. Audrain County 
V. City of Mexico, 197 SW.2d 301, 
355 Mo. 612—City of Clayton v. 
Nemours, 182 S.W.2d 57, 353 Mo 

■ 61, appeal dismissed 65 S.Ct. 560, 
two cases, 323 XJ.S. 684, 89 L.Ed. 
654—Wilhoit v. City of Springfield, 
171 S.W.2d 95, 237 Mo App. 775. 

Mont.—Glodt Y. City of Missoula, 190 
P.2d 645. 


N.H.—State v. Sweeney, 5 A. 2d 41, 90 
N.H. 127. 

Okl—Ex parte Duncan, 65 P.2d 1015, 
179 Okl. 355. 

Pa.—^William Laubach & Sons v. 
City of Easton, 32 A.2d 881, 347 Pa. 
542. 

R-I.—Allen & Reed v. Presbrey, 144 
A. 888, 50 R.I 53, appeal dismissed 
50 S.Ct. 66. 2S0 U.S. 518, 74 L.Ed. 
588. 

S C—Hall V. Burg, 33 S E 2d 401, 20*6 
S.C. 173. 

Wash.—Kimmel v City of Spokane, 
109 P,2d 1069, 7 Wash 2d 372. 

Wis.—^Village of Wonewoc v. Tau- 
bert, 233 N.W. 755, 203 Wis. 73, 72 
A.LR. 224. 

Strict construction 
N.C—^M. H. Rhodes, Inc., v. City of 
Raleigh, 9 S E.2d 389, 217 N.C. 627, 
130 A.L.R. 311. 

55. Mass.—^In re Opinion of the Jus¬ 
tices, 8 N,E.2d 179, 297 Mass 559. 
Miss.—City of Ellisville v. State 
I Highway Commission, 191 So. 274, 
186 Miss. 473. 

Mo.—City of Clayton v. Nemours, 182 
S W.2d 57, 353 Mo. 61, appeal dis¬ 
missed 65 S Ct. 560, two cases, 323 

U. S. 684, 89 LEd. 554—^Wilhoit v. 
City of Springfield, 171 S.W.2d 95, 
237 Mo.App. 775—City of Clayton 

V. Nemours, 164 S.W.2d 935, 235 
Mo.App. 167—^Baker v. Hasler, 274 
S.W. 1095, 218 Mo.App. 1. 

N.C.—^M. H. Rhodes, Inc., v. City of 
Raleigh, 9 S.E.2d 389, 217 N.C. 627, 
130 A.L.R. 311. 

Ohio.—Plummer v. Village of Swan- 
ton, 15 N.E.2d 349, 133 Ohio St 
623. 

Pa.—^William Laubach & Sons v. 
City of Easton, 32 A.2d 881, 347 Pa. 
542—^Borkowski v. Borough of 
Conshohocken, Com.Pl., 55 Montg. 
Co. 381, 31 Mun.L.R. 149, 9 Soxn 
Leg.J. 395. 

R-I-—Allen & Reed v. Presbrey, 144 
A. 888, 50 R I. 53, appeal dismissed 
50 S.Ct. 66. 280 U.S. 518, 74 L.Ed 
688 . 


S.C.—McCoy V. Town of Tork, 8 S.E. 

2d 905, 193 S.C. 390. 

Wash.—^Kimmel v. City of Spokane, 
109 P.2d 1069, 7 Wash 2d 372. 
Statutes or ordinances held not nn^ 
reasonable 

(1) Ordinance requiring parking of 
automobiles crosswise in center of 
main street of village—^Village of 
Wonewoc v. Taubert, 233 N.W. 755, 
203 Wis. 73, 72 A.L.R. 224. 

(2) Ordinance forbidding persons 
to park automobiles on one side of 
narrow street over which street car 
track extended.—State v. Carter, 172 
SE 415, 205 N.C 761. 

(3) Other ordinances. 

Minn.—Ball v. Gessner, 240 N.W. 100, 

185 Minn. 106. 

Miss.—City of Ellisville v. State 
Highway Commission, 191 So. 274, 

186 Miss. 473. 

N.J—^England v. Township Commit¬ 
tee of Millburn, 5 A.2d 782, 122 N. 
J.Law 462. 

50. Wis.—Village of Wonewoc v. 
Taubert, 233 N.W. 766, 203 Wis. 73, 
72 A.LR. 224. 

57. Miss.—City of Ellisville v. State 
Highway Commission, 191 So. 274, 
18*6 Miss. 473. 

S.C.—^Hall V. Burg, 33 S.E.2d 401, 
206 S.C. 173. 

Streets not state highways 
An act having for its object the 
comprehensive regulation of truck 
traffic on state highways was not in¬ 
tended to alter parking ordinances or 
impinge on municipalities’ power to 
regulate parking on streets which are 
not state highways.—^Hall v. Burg, 
supra. 

58. Iowa.—Trailer v. Schelm, 288 N. 
W. 865, 227 Iowa 780. 

50. Vt.—Hunter v. Preston, 166 A. 
17. 105 Vt. 327. 

60. N.T.—^People v. Keane, 68 S.E.2d 
497, 293 N.T. 467. 

61. Mo —Baker v. Hasler, 274 S.W. 
I 1095, 218 Mo.App. 1. 
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take away from the city the power to prohibit or 
restrict the standing of private automobiles in its 
streets,®^ or to prescribe a specific method and man¬ 
ner of parking where the statute does not do so;®^ 
nor is the city deprived of such power by the fact 
that the local authorities are deprived of the pow¬ 
er to exact from any owner to whom the general 
act is applicable any fee, license, or permit for 
the use of the public highways,®^ or by the fact 
that the general statute provides that municipalities 
may not exclude the owner of an automobile from 
free use of the public highway €5 

Private property. A city may not prohibit park¬ 
ing on private property.^® An ordinance which pro¬ 
hibits the parking of vehicles in certain districts 
of a city bounded by named streets will not be con¬ 
strued as prohibiting the parking of vehicles on 
private property and hence is not invalid on that 
ground.®*^ A trailer stored or parked on private 
property is not subject to the provisions of high¬ 
way statutes.®® 

1). Rights of Abutting Owners 

An owner of property abutting on a street is subject 


I 28 

to reasonable parking regulations, like any other mem¬ 
ber of the public, in parking his motor vehicle in front 
of his property. 

The right of ingress and egress of an owner of 
property abutting on a street does not include the 
privilege of storing his motor vehicle in the street 
in front of his property;®® when he parks his 
automobile in front of his property, he does so as 
a member of the public,*^® and is in no more favor¬ 
able situation than any other member of the public 
at large,and in so doing is subject to reasonable 
parking regulations;"^ but it has been held that no 
ordinance, rule, or legislation can deprive him of, or 
impair, without compensation, his right to use the 
street for loading and unloading purposes, and for 
purposes of delivery, which right is an easement.'^^ 

The rights of the public with respect to parking 
require some curtailment of the unlimited right of 
access,*'4 or of ingress and egress,*^5 of the abut¬ 
ting owner; but an ordinance which allows such 
parking as interferes with reasonable access by the 
abutting owner from the public way to his premises 
is invalid.''® However, it has been broadly stated 
that the parking of automobiles in front of an own- 
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62. W.Va.—Beck v. Cox, 87 S,E. 492, 
77 W.Va. 442. 

42 C J. p 627 note 72. 

63. Or.—Ceccacci v. Garre, 76 P.2d 
283, 158 Or. 466. 

64. Iowa—Pugh V. Des Moines, 156 
N.W. 892, 176 Iowa 593, L.R.A. 
1917P 345. 

65. Iowa.—Pugh v. Des Moines, su¬ 
pra. 

42 C.J. p 627 note 74. 

66. Private street 

(1) A private street, title to which 

rested in trustees for benefit of lot 
owners of a city addition, public use 
of which did not arise by dedication, 
condemnation, or prescription, but 
which was used by public, was not a 
"public street” under ordinance pro¬ 
hibiting parking on way or place 
open to use of public as a matter of 
right—City of Clayton v. Nemours, 
182 S.W 2d 57, 353 Mo. 6, appeal dis¬ 
missed 65 S Ct. 560, two cases, 323 U. 
S. 684, 89 LEd. 554. • 

(2) In an earlier decision, the 
court of appeals held that the street 
was a public street —City of Clayton 
V. Nemours, 164 S.W.2d 935, 237 Mo. 
App. 167. 

67. Mo.—Ex parte Corvey, 287 S.W. 
879. 220 Mo.App. 602. 

€8, U.S. — ^Aird V. .aB3tna Life Ins. Co., 
D.C.Tex., 27 P.Supp. 141, afiirmed, 
C.C A., iEtna Life Ins. Co. v. Aird, 
108 P.2d 136, 125 A.L R. 1436. 

69. Ind.—^Andrews v. City of Mari¬ 
on, 47 N.E2d 968. 221 Ind. 422, 
Ohio.—^Plummer v. Village of Swan- 


ton, 15 N.E,2d 349, 133 Ohio St. 
623. 

Pa.—William Laubach & Sons v. City 
of Easton, Com.Pl., 28 North. Co. 
321, afiirmed 32 A.2d 881, 347 Pa. 
542. 

Tex.—Harper v. City of Wichita 
Falls, Civ.App., 105 S.W.2d 743, 
error refused. 

70. Ind—^Andrews v. City of Mari¬ 
on, 47 N.E.2d 968, 221 Ind. 422. 
Ohio.—^Hoyne v. Wurstner, App., 63 
N.B.2d 229, 

71- N.T.—Gilsey Buildings v. Incor¬ 
porated Village of Great Neck Pla¬ 
za, 11 N.T.S.2d 694, 170 Misc. 945, 
affirmed 16 N.Y.S.2d 832, 258 App. 
Div. 901. 

Ohio.—^Hoyne v. Wurstner, App., -63 
N.E.2d 229. 

72. Ind.—^Andrews v. City of Marion, 
47 N.E.2d 968, 221 Ind. 422. 

Pa.—Clark v. City of New Castle, 32 
Pa.Dist. & Co, 371, 30 Mun.L.R. 65. 
Wash.—^Kimmel v. City of Spokane, 
109 P.2d 1069, 7 Wash.2d 372. 
“Because of his right of access 
and his right in the highway as a 
member of the public, an owner, 
barring police regulations in the in¬ 
terest of public safety, may park his 
car in front of his home, or on his 
lot; he may permit his social visi¬ 
tors to so park; or he may permit 
them to enter his lot to park. He 
may load or unload goods.”—^Breinig 
V. Allegheny County, 2 A.2d 842, 847, 
332 Pa. 474. 

73. Ohio.—Eisenmann v. Tester, 191 
NE. 839, 47 Ohio App. 275. 
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74. Pa.—Clark v. City of New 
Castle, 32 Pa.Dist. & Co. 371, 30 
Mun.L.R. 65—^William Laubach & 
Sons V. City of Easton, Com.Pl., 
28 North.Co. 321, affirmed 32 A.2d 
881, 347 Pa. 542. 

R.I.—^Allen & Reed v. Presbrey, 144 
A. 888, 50 R.I. 53, appeal dismissed 
50 S.Ct. 66, 280 US 518, 74 L.Ed. 
588. 

Wash.—^Kimmel v. City of Spokane, 
109 P.2d 1069, 7 Wash.2d 372. 

75- Ala.—City of Birmingham v. 
Hood-McPherson Realty Co., 172 
So. 114, 233 Ala. 352, 108 A.L.R. 
1140. 

Tex.—Ex parte Harrison, 122 S.W. 2d 
314, 135 TexCr. 611. 

Effect of ordinance as to meter or 
parking space 

(1) Ordinance that no parking 
meter shall be installed, or parking 
space so established, that it will ob¬ 
struct the convenient egress and in¬ 
gress to any property abutting on 
any street does not prevent the in¬ 
stallation of parking zones and load¬ 
ing zones generally in front of prop¬ 
erty.—People V. Baxter, 32 N.Y.S.2d 
320, motion denied 32 N.Y.S.2d 325. 
affirmed 36 N.Y.S.2d 1020, 178 Misc. 
625, appeal dismissed 37 N.T.S,2d 
489. 

(2) Parking meters generally see 
infra subdivision e of this section. 
70. Mass.—In re Opinion of the Jus¬ 
tices. 8 N.B.2d 179, 297 Mass. 559. 

Ownership of fee 

Occupation by automobiles of part 
of public way, which is not incident- 
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er’s premises may be prevented by him,'^7 that a 
statute or ordinance granting the privilege of 
storing an automobile for many hours in front of a 
private residence would be in derogation of the 
resident’s common-law rights, so that its permissive 
character must clearly and explicitly appear, and 
that the qualified privilege of the public conferred 
by permission of the authorities to park for a lim¬ 
ited period cannot infringe on the abutting own¬ 
er’s private rights in the land in the highway.*^^ 
It has further been held that police regulations per¬ 
mitting parking will not preclude the abutting own¬ 
er from enforcing his right to remove the car;^® 
but, under other authority, the common-law right 
which a property owner might have to move an au¬ 
tomobile parked in front of his property is with¬ 
drawn by a statutory provision prohibiting inter¬ 
ference with a vehicle without authority of the 
driver.®^ 

The rights of abutting owners as affected by 
parking meter ordinances are considered infra sub¬ 
division e of this section. 

c. Kuisance 

The unreasonably prolonged parking of a motor ve¬ 
hicle on the street may constitute a nuisance which the 
abutting owner may enjoin. 

The storing of a motor vehicle on the street, 
or the parking of it thereon for an unreasonable 
length of time,S3 may constitute a nuisance at com¬ 
mon law®^ which an abutting owner may enjoin 
as a private nuisance,®^ provided the interference 
with his property or easements is unreasonable.®® 


d. Impounding or Removing Cars 

Ordinances providinn for the impounding of motor 
vehicles improperly parked or left on the streets, or im¬ 
posing a fee for the release of an impounded vehicle, 
have been upheld. 

Ordinances providing for the impounding of mo¬ 
tor vehicles improperly parked or left on the streets 
have been held a valid exercise of the police pow¬ 
er and the authorities have been held not re¬ 
quired, before summarily removing a car, to have 
a judicial determination that it is a nuisance, when 
the ordinance provides that an illegally parked car 
is a public nuisance.®® Likewise, an ordinance re¬ 
quiring the owner of an impounded automobile to 
pay a fee or service charge to secure its release 
has been held valid,® 3 and the charge fixed by the 
ordinance will be presumed reasonable until the 
contrary is shown.Where the owner of an im¬ 
pounded automobile pays the fee under protest, he 
is not estopped from suing to recover the fec.^i 

e. Fees; Meters 

(1) In general 

(2) As revenue measure 

(1) In General 

Ordinances providing for parking meters have gen¬ 
erally been upheld as a valid exercise of the police power. 

A muunicipality's right to regulate parking on 
streets by the use of parking meters may he found 
in statutes regulating the use of streets and con¬ 
ferring power to regulate traffic thereon, or in some 
other statute ;32 but such power or authority is 


al to travel, cannot be permitted even 
by legislative act against protest of 
owner of fee of public way.—In re 
Opinion of the Justices, supra. 

77. N.T.—^Decker v. Goddard, 251 N. 
Y.S. 440, 233 App Div. 139. 

Pa.—Bxeinig v. Allegheny County, 2 
A.2d 842, 332 Pa. 474. 

Svea thoagh. the state has acquired 
a fee in the land on which a high¬ 
way rests, by purchase or eminent 
domain, the abutting owner can pre¬ 
vent such unlawful uses of the street 
in front of his premises as amount 
to private nuisances, such as park¬ 
ing.—^Bremig v. Allegheny County, 
supra. 

78. N.T.—^Decker v. Goddard, 251 N. 
TS. 440, 233 App Div. 139. 

79. Pa—^Breinig v. Allegheny Coun¬ 
ty, 2 A.2d 842, 332 Pa. 474. 

89. Pa.—Breinig v. Allegheny Coun¬ 
ty, 2 A.2d 842, 332 Pa. 474. 

• 81. N.T.—^People v. Propp, 16 N.T. 
S 2d 83, 172 Misc. 314. 

82. N.T.—^Mann v. Groom, 231 N.T.S. 
; 342, 133 Misc. 260. 


83. Iowa.—^Pugh V. Des Moines, 156 
N.W. 892, 176 Iowa 593, L.R.A. 
1917F 345. 

Pa,—Breinig v. Allegheny County, 2 
A.2d 842, 332 Pa. 474. 

84. N.T.—Decker v. Goddard, 251 N. 
YS. 440, 233 App Div. 139—People 
V. Propp, 15 N.Y.S.2d 83, 172 Misc. 
314. 

85. N.T.—Decker v. Goddard, 251 N. 
Y.S. 440, 233 App.Div. 139. 

Damage presumed 

N.Y.—Decker v. Goddard, supra. 

80, N.Y.—People v. Propp, 15 N.T.S. 

2d 83, 172 Misc. 314. 

Time held not unreasonable 
N.Y.—^People v. Propp, supra. 

87. Ala.—^McLaunne v. City of Bir¬ 
mingham, 24 So.2d 755, 247 Ala. 
414, 163 A.L.R, 962. 

La—Steiner v. City of New Orleans, 
136 So. 596, 173 La. 275. 

Ohio.—Jackson v. Copelan, 198 N.E. 

596, 50 Ohio App. 414. 

Wash.—Brougham v. City of Seattle, 
76 P.2d 1013, 194 Wash. 1. 
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Impounding and sale as government- 
al function 

The impounding of an automobile 
left unattended on a street, and the 
sale thereof on failure of its ownier 
to claim it, all in accordance with 
an ordinance, is a governmental 
function for which the city is not 
liable in damages.—Roach v. City of 
Shreveport, 8 La.App. 339. 

88. Ala.—McLaurine v. City of Bir¬ 
mingham, 24 So.2d 755, 247 Ala. 
414, 163 A.L.R. 962. 

89. Ohio—Jackson v. Copelan, 198 
N.E. 596, 50 Ohio App. 414. 

90. Ohio.—Jackson v. Copelan, su¬ 
pra. 

91. La.—Steiner v. City of Now Or¬ 
leans, 136 So. 596, 173 La. 275. 

92. Conn —Cassidy v. City of Wa- 
terbury, 33 A.2d 142, 130 Conn. 237. 

Fla—Asbell v. Lahan, 27 So.2d 667, 
158 Fla. 72. 

Ill.—City of Bloomington v. Wirrick, 
45 N.E.2d 852, 381 Ill. 347. certio¬ 
rari denied 63 S.Ct. 1175, 319 U.S. 
1 756, 87 LEd. 1709. 
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not delegated to a city by a statute authorizing 
municipalities to provide for and regulate cross¬ 
walks, curbs, and gutters,^^ or by a statute em¬ 
powering municipalities to pass and enforce all 
necessary “police ordinances.”The power to 
regulate the parking of motor vehicles implies the 
power to exact a fee sufficient to cover the expenses 
of maintaining the regulation's and to hasten the 


departure of parked cars.^® 

It has been held that a city may provide meters 
to measure the time of parking as well as it :nay 
measure such time by other means and ordi¬ 
nances providing for the installation of parking me¬ 
ters have been held valid and constitutional's as 
an exercise of the police power,^9 in the absence of 
a showing that the meters have been installed on 


Pa.—^William Laubach & Sons v- 
City of Easton, 32 A.2d 881, 347 Pa. 
542. 

W.Va.—^Webster County Court v. 
Roman, 3 S.E 2d 631. 121 W.Va. 381. 

fiS. Ill.—City of Bloomington v. 
Wirrick, 45 N.E.2d 852, 381 Ill. 347, 
certiorari denied 63 S Ct. 1175, 319 
US 756, 87 LEd. 1709. 

Ill.—City of Bloomington v. Wir¬ 
rick, supra. 

55. Cal —^De Aryan v. City of San 
Diego, 170 P.2d 482, 75 CalApp.2d 
292. 

Uonn.—Cassidy v. City of Waterbury, 
33 A.2d 142, 130 Conn. 237. 

«Ga.—Gardner v. City of Brunswick, 
28 S.E 2d 135, 197 Ga. 167. 

Ind.—Andrews v. City of Marion, 47 
N.E.2d 968, 221 Ind. 422. 

Mass.—In re Opinion of the Justices, 

8 lsrE,2d 179, 297 Mass. 559. 

'Mich—Bowers v. City of Muskegon, 

9 N.W2d 889. 305 Mich. 676. 

Mo.—^Wilhoit V City of Springfield, 
171 S.W2d 95, 237 Mo.App. 775. 
JNT.Y.—Gilsey Buildings v. Incorporat¬ 
ed Village of Great Neck Plaza, 11 
N.Y.S2d 694, 170 Misc. 945, af¬ 
firmed 16 N.T.S.2d 832, 258 App. 
Div 901. 

Okl —Ex parte Duncan, 65 P.2d 
1015, 179 Okl. 355. 

pa —William Laubach & Sons v. City 
of Easton, Com.Pl., 28 North Co. 
321, affirmed 32 A.2d 881, 347 Pa. 
542. 

:S.C.—Owens v, Owens, 8 S.E.2d 339, 
193 SC. 260. 

■Tex.—Ex parte Harrison, 122 S.W.2d 
314, 135 TexCr. 611. 

Particular expenses 

A city may properly collect a 
parking fee to cover cost of purchase. 
Inspection, installation, operation, 
.control, maintenance, and use of 
parking meters and cost of services 
involved in regulating parking of ve¬ 
hicles in parking meter zones and 
.other office and safety equipment and 
.expense, since such expenses are 
necessary to enforcement of parking 
regulations.—^Wilhoit v. City of 
.Springfield, 171 S.W.2d 95, 237 Mo. 
App. 775. 

96. Ariz.—City of Phoenix v. Moore, 
113 P.2d 935, 57 Ariz. 350. 

■Cal,—^De Aryan v. City of San Diego, 
170 P.2d 482, 75 Cal.App.2d 292. 
Jnd.—Andrews v. City of Marion, 47 
N.E.2d 958. 221 Ind. 422. 


Mass.—In re Opinion of the Justices, 

8 N.E2d 179, 297 Mass. 559. 

Mich.—Bowers v. City of Muskegon, 

9 N.W.2d 8S9, 305 Mich. 676. 

Mo.—Wilhoit V. City of Springfield, 
171 S.W.2d 95. 237 Mo.App. 775. 
N.Y.—Gilsey Buildings v. Incorpo¬ 
rated Village of Great Neck Plaza, 
11 N.Y S 2d 694, 170 Misc. 945, 
affirmed 16 N.T.S.2d 832, 258 App. 
Div. 901. 

S.C.—Owens v. Owens, 8 S.E.2d 339, 
193 S.C. 260. 

Wash.—Kimmel v. City of Spokane, 
109 P.2d 1069. 7 Wash.2d 372. 

Fee in excess of cost 

An act enabling cities and towns to 
install parking meters would not be 
invalid because of the imposition of 
a fee in excess of the cost of meters 
and their operation, since one object 
of parking regulations may be to re¬ 
duce the number of cars seeking 
parking accommodations at a partic¬ 
ular time and place, and a fee may 
be fixed at a point where some park¬ 
ing will be discouraged without vio¬ 
lating the limitation of reasonable¬ 
ness and equality.—Opinion of the 
Justices, 51 A 2d 836, 94 N.H. 501. 

97. Ga.—Gardner v. City of Bruns¬ 
wick. 28 S.E.2d 135, 197 Ga. 167. 

S.C.—Owens v. Owens, 8 S.E 2d 339, 
193 S.C. 260. 

98. Ariz,—^Hughes v. City of Phoe¬ 
nix, 170 P.2d 297, 64 Ariz. SSI- 
City of Phoenix v. Moore, 113 P.2d 
935, 57 Ariz. 350. 

Conn.—Cassidy v. City of Waterbury, 
33 A.2d 142, 130 Conn. 237. 

Fla.—State ex rel. Harkow v. Mc¬ 
Carthy. 171 So. 314, 126 Fla. 433. 
Ga.—Gardner v. City of Brunswick, 
28 S.E,2d 135, 197 Ga. 167. 

Ill.—City of Bloomington v. Wirrick, 
45 N.E.2d 852, 381 Ill. 347, certio¬ 
rari denied 63 S.Ct. 1175, 319 U.S 
756, 87 ^LEd. 1709. 

Ind.—^Andrews v. City of Marion. 47 
NE.2d 968, 221 Ind. 422. 

Iowa.—Brodkey v. Sioux City, 291 
N.W. 171, 229 Iowa 1291, modified 
on other grounds and rehearing 
denied 296 N.W. 352, 229 Iowa 1291 
Ky.—Stephens v. City of Russell, 209 
S.W.2d 81, 306 Ky. 727—City of 
Louisville V Louisville Automobile 
Club, 160 S.W.2d 663, 290 Ky. 241. 
Mich—Bowers v. City of Muskegon, 
9 N.W.2d 889, 305 Mich. 676. 

Mo.—^Wilhoit V. City of Springfield, 
171 S.W.2d 95, 237 Mo.App. 776. 
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Mont.—Glodt V. City of Missoula, 190 
P.2d 545. 

N.Y.—Gilsey Buildings v. Incorpo¬ 
rated Village of Great Neck Plaza, 
11 N.Y.S.2d 694, 170 Misc. 945, af¬ 
firmed 16 N.Y.S.2d 832, 258 App. 
Div. 901—^People v. Baxter, 32 N.Y. 
S.2d 320, motion denied 32 N.Y.S. 
2d 325, affirmed 36 N.Y.S.’d 1020, 

178 Misc. 625, appeal dismissed 37 
N.Y.S.2d 489. 

N.D.—State ex rel. Dreyer v. Brekke, 
28 N.W.2d 59S. 

Ohio —City of Columbus v. Ward, 31 
N.E2d 142, 65 Ohio App. 522. 

Okl.—Ex parte Duncan, 65 P.2d 1015, 

179 Okl. 355. 

Or.—Morris v. City of Salem, 174 P- 
2d 192, 179 Or. 666—Hickey v. 

Riley. 162 P.2d 371, 177 Or. 321. 
Pa.—Clark v. City of New Castle, 32 
Pa.Dist & Co. 371, 30 Mun.L R. 65 
—Caporoso v. Borough of Oly¬ 
phant, Quar.Sess., 42 Lack.Jur. 181, 
32 Mun.LR. 129. 

S.C.—Owens v. Owens, 8 S E.2d 339, 
193 S.C. 260. 

Tex.—City of Galveston v. Galve¬ 
ston County, Civ.App., 159 S.W.2d 
976, error refused—Harper v. City 
of Wichita Falls, Civ.App., 105 S. 
W.2d 743, error refused—Ex parte 
Harrison, 122 S.W.2d 314, 135 Tex. 
Cr. 611. 

^Vash.—Kimmel v. City of Spokane, 
109 P.2d 1069, 7 Wash.2d 372. 
W.Va.—^Webster County Court v. 

Roman, 3 S.E.2d 631, 121 W Va. 381. 

99. Fla.—State ex rel. Harkow v. 

McCarthy. 171 So. 314, 126 Fla. 433. 
Ind.—^Andrews v. City of Marion, 47 
N.E.2d 968, 221 Ind. 422. 

Ky.—Stephens v. City of Russell, 209 
S.W.2d 81. 306 Ky. 727. 

Mo.—^Wilhoit v. City of Springfield, 
171 S.W.2d 95. 237 Mo.App. 775. 
N.J.—Board of Com’rs of City of 
Newark v. Local Government 
Board of N. J.. 45 A.2d 139. 133 
N.J.Law 513. 

Ohio.—City of Columbus v. Ward, 31 
NE.2d 142. 65 Ohio App. 522. 

Okl.—Ex parte Duncan, 65 P.2d 1015, 
179 Okl. 355 

Or.—^Morris v. City of Salem, 174 P. 
2d 192, 179 Or. 666—Hickey v. 
Riley, 162 P.2d 371. 177 Or. 321. 
Tex.—^Harper v. City of Wichita 
Falls, Civ.App., 105 S.W.2d 743, er¬ 
ror refused—^Ex parte Harrison, 
122 S.W.2d 314, 135 Tex.Cr. 611. 
Wash—^Kimmel v. City of Spokane. 

. 109 P.2d 1069, 7 Wash 2d 372. 
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streets where traffic is not sufficiently heavy to jus¬ 
tify any parking regulations of this sortA 

So, particular ordinances of this nature have been 
upheld as against contentions that the particular 
ordinance was unreasonable-2 that the ordinance 
illegally or unreasonably interfered with abutting 
landowners and occupants, or deprived them of 
rights or privileges as suchj^ that it did not allow 
abutting owners to park in front of their own prem¬ 
ises without paying the fee;^ that it authorized a 
nuisance or an unlawful or unreasonable obstruc¬ 
tion of the streets ;'5 that it conflicted with the pro¬ 
visions of a state motor vehicle act^ or a uniform 
act regulating traffic on highways;'^ and that per¬ 
sons parking in areas in which there were no me¬ 


ters would not have to pay a fee;^ and as against 
miscellaneous other objections.^ The fact that an 
ordinance is violated in that motorists park for 
longer than the specified period, depositing addi¬ 
tional coins; is an administrative matter not affect¬ 
ing the validity of the ordinance and an in¬ 
dividual has no right to restrain the enforcement 
of a meter ordinance as to others than himself, 
who may not object to it and whose necessities may 
not require such restraint.^'! 

The parking fee or charge has been held a li¬ 
cense feel2 for a privilege not possessed by the 
citizenslS and properly chargeable for regulatory 
purposes under the police powers,or a fee for the 
voluntary use of a particular space for a designated 


The statutes Umitiu^ license taxes 
that a municipality may levy and 
collect from resident owners of, and 
dealers in, motor vehicles do not 
abrogate or limit police power dele¬ 
gated to city so as to prevent col¬ 
lection of fees for parking to pay 
cost of purchase, installation, and 
maintenance of parking meters.— 
Wilhoit v. City of Springfield, 171 

S.W.2d 95, 237 MoApp. 775. 

County property used as public 
street 

A city had power, in the exercise 
of delegated police power to install 
parking meters on that portion of 
land owned by county as county's 
private property knowingly permit¬ 
ted by county to be used as a pub¬ 
lic street.—State ex rel. Audrain 
County V. City of Mexico, 197 S.W. 
2d 301, 355 Mo. 612. 

1. Fla.—State ex rel. Harkow v. Mc¬ 
Carthy, 171 So. 314, 126 Fla. 433. 

Okl.—Ex parte Duncan, 65 P.2d 1015, 
179 Okl. 355 

2. Iowa.—Brodkey v. Sioux City, 291 
N.W. 171, 229 Iowa 1291, modified 
on other grounds and rehearing 
denied 296 N.W. 352, 229 Iowa 1291. 

3. Conn—Cassidy v. City of Waler- 
bury, 33 A.2d 142, 130 Conn. 237 

Ky.—City of Louisviue v. Louisville, 
Automobile Club, 160 S.W.2d 663, 
290 Ky. 241. 

Mo. — ^Wilhoit V. City of Springfield, 
171 S.W.2d 95, 237 MoApp. 775. 
Pa—Clark v. City of New Castle, 32 
PaDist. & Co. 371, 30 Mun.L.H 65 
W.Va.—^Webster County Court v 
Roman, 3 S.E 2d 631, 121 W.Va 381. 
Easement of access 
N.T.—Gilsey Buildings v Incorpo¬ 
rated Village of Great Neck Plaza, 
11 N.T.S.2d 694, 170 Misc. 945, af¬ 
firmed 16 N.T S 2d 832, 258 App 
Div. 901. 

Ohio.—City of Columbus v. Ward, 31 
N.E 2d 142, 65 Ohio App 522. 

Or.—Hickey v. Riley, 162 P.2d 371, 
177 Or. 321. 


Ingress and egress 
Ind.—Andrews v. City of Marion, 47 
N.B.2d 968, 221 Ind. 422. 

4. Pa—Clark v. City of New Castle, 
32 PaDist. & Co. 371, 30 Mun.L R. 
'65. 

Statutory definition of parking 
Under a statutory definition of 
“parking” as the stopping of a mo¬ 
tor vehicle on. a highway and leav¬ 
ing It unattended for a period longer 
than necessary to load or unload 
passengers or freight, which defini¬ 
tion must be read into the ordinance, 
and the ordinance interpreted ac¬ 
cordingly, owner and tenants of 
premises abutting on street and oth¬ 
ers doing business with tenants may 
load or unload in front of premises 
without paying parking meter fee — 
Gilsey Buildings v. Incorporated Vil¬ 
lage of Great Neck Plaza, 11 N.T.S. 
2d 694, 170 Misc. 945, affirmed 16 N. 
TS.2d 832, 258 App.Div. 901. 

5. Iowa.—Brodkey v. Sioux City, 291 
N.W. 171, 229 Iowa 1291, modified 
on other grounds and rehearing de¬ 
nied 296 N.W. 352, 229 Iowa 1291. 

Ky.—City of Louisville v. Louisville 
Automobile Club, 160 S.W.2d 663, 
290 Ky. 241. 

Mont—Glodt v. City of Missoula, 190 
P.2d 545, 

6. Ill.—City of Bloomington v. Wir- 
rick, 45 N.E.2d 852, 381 Ill. 347, 
certiorari denied 63 S.Ct. 1175, 319 
US 756, 87 LEd 1709 

Wash —^Kimmel v. City of Spokane, 
109 P.2d 1069, 7 Wash 2d 372. 

7. Ill.—City of Bloomington v. Wir- 
rick, 45 N.E.2d 852, 381 Ill. 347, 
certiorari denied 63 S Ct. 1175, 319 
US. 756, 87 LEd. 1709. 

8. Ky.—City of Louisville v. Louis¬ 
ville Automobile Club, 160 S.W.2d 
663, 290 Ky. 241. 

3. Cal —^De Aryan v. City of San 
Diego, 170 P.2d 482, 75 Cal.App.2d 
' 292. 


Ga.—Gardner v. City of Brunswick, 
28 S.E 2d 135, 197 Ga 167. 

Ill.—City of Bloomington v. Wirrick, 
45 NE2d 852, 381 Ill 347, certio¬ 
rari denied 63 S.Ct. 1175, 319 U.S. 
756, 87 LEd. 1709. 

Iowa.—Brodkey v. Sioux City, 291 N. 
W. 171, 229 Iowa 1291, modified on 
other grounds and rehearing de¬ 
nied 296 NW. 352, 229 Iowa 1291. 

Ky.—City of Louisville v. Louisville 
Automobile Club, 160 S.W.2d 663. 
290 Ky. 241. 

Ohio —City of Columbus v. Ward, 31 
N.E.2d 142, 65 Ohio App. 522. 

Okl.—Ex parte Duncan, 66 P.2d 1015, 
179 Okl. 355. 

Or—Hickey v. Riley, 162 P.2d 371, 
177 Or. 321. 

Pa.—Clark v. City of New Castle, 32 
Pa.Dist. & Co. 371, 30 Mun L.U. 65. 

Tex.—Harper v. City of Wichita 
Falls, Civ.App., 105 S.W.2d 743, er¬ 
ror refused—Ex parte Harrison, 
122 SW.2d 314, 135 Tex Cr. 611. 

10. Or—Hickey v. Riley, 162 P.2d 
371, 177 Or 321. 

11. Tex.—Harper v. City of Wichita 
Falls, Civ.App., 105 S.W.2d 743, er¬ 
ror refused. 

12. La.—Monsour v. City of Shreve¬ 
port, 194 So. 569, 194 La 625. 

Pa—William Laubach & Sons v. City 
of Easton, Com.Pl., 28 North.Co. 
321, affirmed 32 A.2d 881, 347 Pa. 
542. 

S.C—Owens v. Owens, 8 S.E.2d 339, 
193 S.C. 260. 

13. Mont.—Glodt V. City of Mis¬ 
soula, 190 P.2d 545. 

TfcX—Harper v. City of Wichita 
Falls, Civ.App., 105 S.W.2d 743, er¬ 
ror refused. 

14. Mont.—Glodt v. City of Mis¬ 
soula, 190 P.2d 645. 

Tex—Harper v. City of Wichita 
Palls, Civ App, 105 S.W.2d 743, 
error refused—Ex parte Harrison, 
122 S.W.2d 314, 135 Tex.Cr. 611. 
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period it has also been held that the charge 

is not a license fee;l6 nor is it a charge for the 
privilege of parking,17 since such right is already 
in the public,18 or a charge for the use of the space 
for parking, 19 although as to this point there is 
authority to the contrary.20 

Minority mew. On the other hand, a number of 
authorities have held particular parking-meter or¬ 
dinances unconstitutional or invalid,-! as an im¬ 
proper and unauthorized exercise of the police 
power22 or a deprivation of the abutting owner of 
the right to come and go, and to park his vehicle 
alongside his property, within reasonable limita¬ 
tions, without the exaction or payment of a tax 
or fee to the municipality ;23 and injunctive relief 
may be invoked by an injured abutting owner for 
his protection 24 A city’s statutory power to regu¬ 
late and control traffic has been held not to include, 
by necessary implication, power to exact a fee or 
charge for parking by the use of parking meters.2‘5 

Immediate deposit of coin. The word '‘imme¬ 
diately” in an ordinance providing that the opera¬ 
tor of a motor vehicle shall immediately deposit a 
coin in the parking meter must be literally con¬ 
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strued,26 as against a contention that he may take 
time to obtain change when he has none available.27 

Removal of meters, A city’s contract for the in¬ 
stallation and operation of parking meters for an 
experimental period, at an agreed rental with op¬ 
tion to purchase, does not deprive it of the right 
to remove the meters in the exercise of its inalien¬ 
able police power if such removal is conducive to 
the public safety or welfare.^® 

(2) As Revenue Measure 

Parking meter ordinances have generally been held 
not invalid as revenue or tax measures. In determining 
whether the ordinance is a revenue measure, its declara¬ 
tion of purpose must be accepted as true in the absence 
of sufficient contrary evidence. 

A city has been held to have no power to tax 
parking,29 and the parking fee or charge, or the 
money required to be put in a parking meter, is 
not a "tax,”90 as that term is ordinarily used.91 
Although there is authority to the contrary,92 an 
ordinance authorizing parking meters generally has 
been held not invalid as against a contention that 
it constitutes an unauthorized revenue-raising or 
tax measure,93 or that the city is making unjustified 


15, Mich —Bowers v. City of Muske¬ 
gon, 9 NW.2d 889, 305 Mich. 676. 
10, Ill.—City of Bloomington v. 
Wirrick, 45 N.B.2d 852, 381 Ill. 347. 
certiorari denied 63 S.Ct. 1175, 319 
U.S. 756. 87 L.Ed. 1709. 


17. Ill.—City of 
Wirrick, supra. 

Bloomington 

V. 

18. Ill.—City of 
Wirrick, supra. 

Bloomington 

V. 

19. Ill.—City of 
Wirrick, supra. 

Bloomington 

V. 


20. La.—Monsour v. City of Shreve¬ 
port, 194 So. 569, 194 La. 625. 

21. Ala.—City of Birmingham v. 
Hood-McPherson Realty Co., 172 
So. 114, 233 Ala. 352, 108 A.L.R. 
1140. 

La.—Monsour v. City of Shreveport, 
194 So. 569, 194 La. 625—City of 
Shreveport v. Brister, 194 So, 566, 
194 La. 615 

N.C.—M. H, Rhodes, Inc., v. City of 
Raleigh, 9 S.E.2d 389, 217 IST.C. 627, 
130 A.L.R. 311. 

Pa.—Appeal of Ordinance of Borough 
of Charleroi, Quar.Sess,, 35 Mun.L. 
R 231, 24 Wash.Co. 32. 

—^In re Opinion to the House of 
Representatives, 5 A. 2d 455, 62 R. 
I. 347—State v. Goldberg, 1 A.2d 
101, 61 R.I. 461. 

Umltatlon by act providing Ueeaise 
fee 

Any imposition which a city might 
make for the privilege of using city’s 
streets for parking is limited by the 
Motor Vehicle Act providing a li¬ 


cense fee for motor vehicles.—^M. H. 
Rhodes, Inc., v. City of Raleigh, 9 
S.E.2d 389, 217 N.C. 627, 130 A.L.R. 
311. 

22, Ala.—City of Birmingham v. 
Hood-McPherson Realty Co., 172 
So. 114, 233 Ala. 352, 108 A.L.R. 
1140, 

N.C.—M. H. Rhodes, Inc., v. City of 
Raleigh, 9 S.E.2d 389, 217 N.C. 627. 
130 AL.R. 311. 

23, Ala.—City of Birmingham v. 
Hood-McPherson Realty Co., 172 
So. 114, 233 Ala. 352, 108 A.L.R. 
1140. 

24, Ala.—City of Birmingham v. 
Hood-McPherson Realty Co., supra. 

25, R.I.—^In re Opinion to the House 
of Representatives, 5 A.2d 455. 62 

R. I. 347. 

20. N.T.—^People v. Baxter, 32 N.T. 

S. 2d 320, motion denied 32 N.T.S. 
2d 325, affirmed 36 N.Y.S.2d 1020, 
178 Misc. 625, appeal dismissed 37 
N.T.S.2d 489. 

27- N.T.—People v. Baxter, supra. 

28. Or.—Morris v. City of Salem, 
174 P.2d 192, 179 Or. 62. 

29. Conn.—Cassidy v. City of Wa- 
terbury, 33 A.2d 142, 130 Conn. 237. 

Minn.—^Hendricks v. City of Minne¬ 
apolis, 290 N.W. 428, 207 Minn. 151. 
Mo. — ^Wilhoit V. City of Springfield, 
171 S.W.2d 95, 237 Mo.App. 775. 

30. Ill.—City of Bloomington v. 
Wirrick, 45 N,E.2d 852, 381 Ill. 347. 
certiorari denied 63 S.Ct. 1175, 319 
U.S. 756, 87 L.Bd. 1709. 
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Mich.—^Bowers v. City of Muskegon, 
9 N.W.2d 889, 305 Mich. 676. 
Mont.—Glodt V. City of Missoula, 190 
P.2d 545. 

Tenn.—^Porter v. City of Pans, 201 
S.W.2d 688, 184 Tenn. 555. 

Tex.—^Harper v. City of Wichita 
Falls, Civ.App., 105 S.W 2d 743, 
error refused—Ex parte Harrison, 
122 S.W 2d 314, 135 Tex Cr. 611. 
OrdixLaxLoe to enable red-nction or xe. 
peal of tax 

A parking meter ordinance adopted 
in part for the purpose of enabling 
city to reduce or repeal a gasoline 
tax then being collected would be 
invalid.—^Wilhoit v. City of Spring- 
field, 171 S.W.2d 95, 237 Mo.App. 775. 

31. Mo.—^Wilhoit V. City of Spring- 
field, supra. 

32- Ala.—City of Birmingham v. 
Hood-McPherson Realty Co., 172 
So. 114, 233 Ala. 352, 108 AL.R. 
1140. 

33. Ariz.—Hughes v. City of Phoe¬ 
nix, 170 P.2d 297, 64 Ariz. SSI- 
City of Phoenix v. Moore, 113 P,2d 
935, 57 Ariz. 350. 

Conn.—Cassidy v. City of Waterbury, 
33 A.2d 142, 130 Conn. 237. 

Fla.—State ex rel. Harkow v. Mc¬ 
Carthy, 171 So. 314, 126 Fla. 433. 
Ind.—^Andrews v. City of Marion, 47 
N.E.2d 986, 221 Ind. 422. 

Ky—City of Louisville v. Louisville 
Automobile Club, 160 S.W.2d 663, 
290 Ky. 241. 

Mich.—Bowers v. City of Muskegon, 
9 NW.2d 889. 305 Mich. 676. 
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profits or is resorting to the use of meters for the 
purpose of raising revenue,®^ or that it violates a 
statute prohibiting municipalities from requiring or 
collecting any registration or license fee or tax for 
any motor vehicle. 

In determining whether an ordinance or regula¬ 
tion providing for parking meters is a revenue- 
raising measure, the experience of other cities with 
parking meters is not controlling in the absence of 
a showing that the traffic problems to be contended 
with were identical.^® The facts recited in the or¬ 
dinance as reasons for its enactment, or its declara¬ 
tion of its purpose, must be accepted as true, in the 
absence of sufficient evidence to overcome them.37 
The amount of the fee exacted is also a matter to 
be considered in determining whether the ordinance 
is a proper exercise of the police power as a regu¬ 
latory measure or is an exercise of the taxing pow¬ 
er,38 and the amount charged must bear some rea¬ 
sonable relation to the service rendered and the cost 
thereof.3^ 

Such a regulatory measure is not invalidated be¬ 
cause incidentally the city’s receipts of money are 
increased a regulation cannot be held to be a 


revenue-raising measure in the absence of a show¬ 
ing that the charge will result in receipts substan¬ 
tially beyond the cost of enforcement and regula¬ 
tion,^! that the receipts will continuously and by a 
substantial amount exceed the cost of installation, 
maintenance, and regulation,^^ or that the expense 
of enforcing police regulations under the meter sys¬ 
tem will be disproportionate to the cost of such 
regulations.43 Prima facie, at least, the fee fixed 
by the ordinance should be accepted as the cost of 
the service,and a municipality must be given rea¬ 
sonable latitude in fixing charges to cover antici¬ 
pated expenses to be incurred,^^ and all doubts 
must be resolved in favor of the fairness of the 
charge.^® The revenue need not be applied only 
to the restricted purposes of the mere installation, 
operation, and maintenance of the meters, but may 
be applied also to the broad purposes of general 
traffic control where the -enabling ordinances so 
authorize and the fact that the ordinance pro¬ 
vides for the use of the fees, among other purpos¬ 
es, for ‘'other traffic control devices and regula¬ 
tions” does not make it a revenue-raising meas¬ 
ure.'^® 


Minn.— Hendricks v. City of Minne¬ 
apolis, 290 N.W. 428, 207 Minn 151. 

Mo—Wilhoit V. City of Springfield, 
171 S.W.2d 95, 237 Mo App. 775. 

Mont—Glodt V. City of Missoula, 190 
P.2d 545. 

N'.T.—Gilsey Buildings v. Incorpo¬ 
rated Village of Great Neck Plaza, 
11 NT.S2d 694, 170 Mlsc. 945, af¬ 
firmed 16 N.y.S 2d 832, 258 App. 
Div 901. 

Or—Hickey v. Riley, 162 P.2d 371, 
177 Or. 321. 

Pa. —William Laubach & Sons v. 
City of Easton, 32 A.2d 881, 347 
Pa. 542—Clark v. City of New 
Castle, 32 PaDist. & Co. 371, 30 
Mun L.R. '65. 

S C.—Owens v. Owens, 8 S.E 2d 339, 
193 S.C 260. 

Tenn—Porter v. City of Pans, 201 
S.W2d 688, 184'Tenn. 555. 

Tex.—Harper v. City of Wichita 
Palls, Civ.App, 105 S.W.2d 743, er¬ 
ror refused. 

W Va.—^Webster County Court v 
Roman. 3 S.E 2d 631, 121 W.Va. 
381. 

34. Fla.—State ex rel. Harkow’ v. 
McCarthy, 171 So. 314, 126 Pla. 433. 

Mich—Bowers v. City of Muskegon, 
9 N.W.2d 889, 305 Mich. 676. 

N.J.—^Board of Comers of City of 
Newark v. Local Government 
Board of N. J., 45 A.2d 139, 133 N. 
J.Law 513. 

Okl.—^Ex parte Duncan, 65 P.2d 1015, 
179 Okl. 355. 

Or.—^Hickey v. Riley. 162 P.2d 371, 
177 Or. 321. 

Pa.—^William Laubach & Sons v. 


City of Easton, 32 A.2d 881, 347 
Pa. 542—Clark v. City of New 
Castle, 32 PaDist. & Co. 371, 30 
Mun L.R. 65. 

SC.—Owens v. Owens, 8 S.E 2d 339, 
193 SC. 260. 

35. Pa.—William Laubach & Sons v. 
City of Easton, 32 A.2d 881, 347 Pa. 
542. 

33. Mich.—Bowers v. City of Mus¬ 
kegon, 9 N.W.2d 889, 305 Mich. 676. 

Pa.—William Lauhach & Sons v. City 
of Easton, 32 A.2d 881, 347 Pa. 542. 

37. Conn—Cassidy v. City of Wa- 
terbury, 33 A 2d 142, ISO Conn. 237. 

Or.—Hickey v. Riley, 162 P.2d 371, 
177 Or. 321 

Pa. —^William Laubach & Sons v. City 
of Easton, 32 A.2d 881, 347 Pa 542. 

Tex—Harper v. City of Wichita 
Falls, Civ.App., 105 S.W.2d 743, er¬ 
ror refused. 

Wash.—Kimmel v. City of Spokane, 
109 P.2d 1069, 7 Wash,2d 372. 

38. Or.—^Hickey v. Riley, 162 P.2d 
371, 177 Or. 321. 

39. Pa.—Clark v. City of New 
Castle, 32 Pa.Dist. & Co. 371, 30 
Mun.L.R. 65. 

40. Conn.—Cassidy v. City of Wa- 
terbury, 33 A.2d 142, 130 Conn. 237. 

Or.—Hickey v. Riley, 1-62 P.2d 371, 
177 Or 321. 

Tex.—Ex parte Harrison, 122 S.W.2d 
314, 135 Tex.Cr. 611. 

W.Va.—^Webster County Court v. 
Roman, 3 S.E.2d 631, 121 W.Va. 381 

41. Ind—^Andrews v. City of Mari¬ 
on. 47 N.E.2d 986, 221 Ind. 422. 


Mmn.—Hendricks v. City of Minne¬ 
apolis, 290 N.W*. 428, 207 Minn. 151. 
Mo—^Wilhoit v. City of Springfield, 
171 SW2d 95, 237 Mo App. 775. 
Tex—Harper v. City of "Wichita 
Falls, Civ.App., 105 SW.2d 743, er- 
ror refused. 

Slight excess or deflclency will not 
affect the validity of the act or ordi¬ 
nance.—Opinion of the Justic<‘S, 61 
A 2d 836, 94 N.H. 601. 

Evidence held lii.suffl.cien.t 

Cal.—Do Aryan v. City of San Diego, 

170 r.2d 482, 76 CalApp.2d 292. 

Pa.—^William Laubach & Sons v. City 

of Easton, 32 A,2d 881, 347 Pa. 
542. 

42. Conn.—Cassidy v. City of Wa- 
terbury. 33 A.2d 142, 130 Conn. 237. 

Minn—Hendricks v. City of Minne¬ 
apolis, 290 N.W. 428, 207 Minn 151. 
Mo.—Wjlhoit V. City of Springfi<‘ld, 

171 S.W2d 95, 237 Mo.App. 775. 

43. Mich—Bowers v, City of Mus¬ 
kegon, 9 N.W 2d 889, 305 Mich. 676. 

44. Ariz—City of Phamix v. Moore. 
113 P.2d 935, 57 Arlz. 350. 

45. Pa.—^William Laubach & Sons v. 
City of Easton, 32 A.2(l SSI, 317 Pa. 
542. 

40. Pa.—^William Laubach & Sons 
V. City of Ea.«^ton, supra. 

47, Or.—Hickey v. Riley. 103 P 2d 
371, 177 Or. 321. 

Tex—Harper v. City of Wichita 
Pails, Civ App., 105 S.W,2d 743, er¬ 
ror refused. 
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f. Other Particular Regulations 

A state or a municipality may designate streets or 
parts of streets on which parking shall be prohibited 
entirely ar during certain specified hours, 

A State or a municipality may designate streets 
or parts of streets on which parking shall be pro¬ 
hibited entirely^ ^ or during certain specified 
hours but an ordinance prohibiting standing 
vehicles on certain streets during the whole of 
every business day has been held unreasonable.^^ 
A state or a municipality has power to require any 
person leaving a vehicle standing on any street to 
place it on the right-hand side thereof with respect 
to the direction in which it fronts,52 and within a 
specified distance of the curb or edge of the road¬ 
way,53 or to park it at a particular angle.54 Un¬ 
der an authority to regulate the movement of ve¬ 
hicles on the public streets, it may be made unlaw¬ 
ful to leave a motor vehicle unattended on the pub¬ 


lic street with its motor running or without first 
setting the brakes.55 A private parking space is 
not a “public place” within an ordinance prohib¬ 
iting the leaving of an unlocked automobile in a 
public place.55 

A statute prohibiting the avoidable parking of 
vehicles on the paved or improved or main traveled 
portion of a highway, or leaving them standing 
thereon, is intended to protect the safety of the 
general public, regardless of their means of using 
the highways, 5 7 but it does not prohibit parking on 
the graveled surface adjoining the paved portion.5S- 
The word “park,” under a similar statute, has been 
held not to comprehend a mere temporary or mo¬ 
mentary stoppage,53 but an act providing that no- 
person shall park or leave standing any vehicle on 
a highway, unless a clear and unobstructed space of 
a designated width is left for the passage of other 


kegon, 9 N‘.W.2d S89, 305 Mich. 
676. 

49. Ga—Gardner v City of Bruns¬ 
wick, 28 SE2d 135, 197 Ga. 167. 
Ind —Andrews v. City of Marion, 47 
N.E2d 968. 221 Ind. 422. 

Iowa.—Pugh V. City of Des Moines, 
156 K.W. 892, 176 Iowa 593, L.R.A. 
1917P 345. 

Mass.—Commonwealth v. Rice, 158 
N.E. 797, 261 Mass. 340, 55 A.L.R. 
1128. 

Mo.—^Wilhoit V. City of Springfield, 
171 S.W.2d 95, 237 Mo App. 775— 
City of Clayton v. Nemours, 164 
SW.2d 935, 237 Mo.App. 167. 

N.T.—People v Lewis, 3 N.T.S.2d 
508, 167 Misc. 139. 

Pa.—Borkowski v. Borough of Con- 
shoho-cken, 55 Montg Co. 381, 31 
Mun L.R. 149, 9 Som.Leg J. 395. 

Exclusive function of state or suh- 
division 

N.T.—Gilsey Buildings v. Incorpo¬ 
rated Village of Great Neck Plaza, 
11 N.YS.2d 694, 170 Misc. 945, af¬ 
firmed 16 N.Y.S.2d 832. 258 App. 
Div. 901. 

Prohibition of parking near strike 
meeting 

U S —United Elec Radio & Mach 
Workers of America. CIO, v. Bald¬ 
win, D C Conn , 67 F Supp. 235. 
Selling and delivering goods 
N.J.—England v. Township Commit¬ 
tee of Millburn, 5 A.2d 782, 122 N. 
J Law 462. 

Crosswalks or intersections 

(1) In general. 

Cal—Winsky v. De Mandel, 266 P. 
534, 204 Cal. 107. 

Ill.—Stine V. Union Electric Co of 
Illinois, 26 N.E.2d 433, 305 Ill.App. 
37. 

(2) The failure of a city to en¬ 
force an ordinance and a statute pro- 

60 CJ.S.-IO 


hibiting parking at intersections af¬ 
fords no basis for holding such ordi¬ 
nance or statute invalid or uncon¬ 
stitutional.—Hoyne y. Wurstner, 
Ohio App., 63 N.E.2d 229. 

5C. Ind.—Andrews v. City of Marion, 
47 N.E 2d 968, 221 Ind. 422. 

N Y.—People v. Lewis, 3 N,T.S.2d 
508, 167 Misc. 139. 

Facilitation of suow removal 
D.C.—District of Columbia v. Smith, 
93 P.2d 650, 68 App D.C. 104. 

51. Ill —Haggenjos v. City of Chi¬ 
cago, 168 NE. 661, 336 Ill. 573 

52. Ill—Jones V. Illinois Iowa Pow¬ 
er Co.. 41 N,E.2d 115, 314 Ill.App. 
204. 

Iowa—Trailer v. Schelm, 288 N.W. 
865, 227 Iowa 780. 

W.Va—Beck v. Cox, 87 S E. 492, 77 
W.Va. 442. 

Authority except as to through state 
highways 

Cal.—Mecchi v. Lyon Van & Storage 
Co., 102 P.2d 432, 38 CaLApp.2d -674, 
hearing denied 104 P.2d 26, 38 Cal. 
App.2d 674. 

53. N.J.—Hochberger v. G. R. Wood, 
Inc., 12 A 2d 689, 124 N.J.Law 518 

Or—Ceccacci v. Garre, 76 P.2d 283, 
158 Or. 466. 

Stopping not prohibited 
W.Va.—Miller v. Douglas, 5 S.E.2d 
799, 121 WVa. 638. 

54. Cal.—Flynn v. Bledsoe Co., 267 
P. 887, 92 Cal App. 145. 

Wis.—Village of Wonewoc v. Tau- 
bert, 233 N.W. 755, 203 Wis. 73. 72 
A.L.R 224. 

Purpose 

Cal.—Murphy v. St. Claire Brewing 
Co, 107 P.2d 273, 41 Cal.App.2d 
535—Flynn v. Bledsoe Co., 267 P. 
887, 92 Cal-App. 145. 
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55. D C.—^White v. District of Co¬ 
lumbia, 55 App.D.C. 197, 4 F.2d 163’-. 
42 C.J. p 628 note S3. 

Unattended 

Statute prohibiting person in- 
charge of motor vehicle from allow¬ 
ing vehicle to stand on public high¬ 
way unattended without first setting 
brakes and stopping motor applies- 
only to person who leaves automo¬ 
bile parked without an occupant — 
Keller v. Pacific Telephone & Tele¬ 
graph Co., 38 P.2d 182, 2 Cal.App. 2d- 
513. 

5S. D.C.—Schaff v. R. W. Claxtonv 

Inc., 144 P2d 532, 79 U.S.App.D.Cl 
207. 

57. Ala—Brown v. Ace Motor Co., 8 
So.2d 585, 30 Ala.App. 479, certio¬ 
rari denied 8 So.2d 588, 243 Ala. 92. 

Cal.—Takako Inai v. Bde, 109 P.2d 
400, 42 Cal.App.2d 521. 

Highways in incorporated cities not; 
included 

Tex—Schoenmann v. Otey, Civ App., 
126 S.W.2d 681. . 

58. Tex.—Ligon v, Hommel, Civ. 
App., 189 S.W 2d 23—Jackson v. 
Edmondson, Civ.App., 129 S.W 2d' 
369, reversed on other grounds 151 
S.W.2d 794, 136 Tex. 405. 

Paved lanes; shoulders 

Where pauved lanes exist, “main- 
traveled portion” ordinarily refers to* 
such paved lanes, but it may include 
the shoulders also if they are ordi¬ 
narily used for vehicular travel.— 
Ketchum v. Pattee, 98 P.2d 1051, 3T 
Cal-App. 2d 122. 

Improved portion 

Cal.—Ketchum v Pattee, supra. 

52. La—MoGehee v. Stevens, App., 
15 So 2d S9T. 

N.C —v. Bulk, 1& S.E.2d 147, 
220 N.G 635. 
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vehicles, has been held to apply to a temporary 
stopping’.'® 0 

The words “actually engaged in loading,” as 
used in an ordinance prohibiting double parking 
and defining “parking,” do not permit a person to 
spend time making a purchase before loading the 
thing purchased.®^ 

Parking or standing at railroad station. In the 
absence of a showing to the contrary, it will be 
assumed that a municipal ordinance and rules 
thereunder dealing with the parking of motor ve¬ 
hicles near railroad depots are necessary for the 
protection and convenience of the public.®^ Where 
a railroad company has expressly granted to a mu¬ 
nicipality the right to regulate traffic on a desig¬ 
nated part of a public driveway girdling a railroad 
station, the municipality may enact that no automo¬ 
bile shall be parked or allowed to stand for a long¬ 
er time than is necessary to take on and let of¥ pas¬ 
sengers or baggage, and in no case for longer than 
a specified time, as a traffic regulation,®'-3 and it is 
not deprived of this power, for the promotion of 
good order and for the public benefit, by the fact 
that the railroad company has entered into a con¬ 
tract with an individual giving him an exclusive 
parking privilege at its station.®^ 

§ 29. - Speed 

a. State regulations 


b. Local and municipal regulations 

c. Conflicting state and municipal regu¬ 
lations 

a. State Eegiilations 

(1) In general 

(2) Certainty 

(1) In General 

The state, under its police power, may regulate the 
speed of motor vehicles and prescribe any reasonable 
rate of speed. 

It is within the police power of the state to reg¬ 
ulate the speed at which motor vehicles may be op¬ 
erated on its public highways,'®® and it may pre¬ 
scribe any reasonable rate of speed which it deems 
necessary for the protection of life and property;®® 
and the validity of speed regulations applying gen¬ 
erally to motor vehicles has been sustained.®'^ The 
reasonableness of a statutory speed regulation is 
ordinarily regarded as a question for the legisla¬ 
tive branch of the government.®® A statute which 
makes it an offense to drive at more than a speci¬ 
fied speed in the business portion of any city or vil¬ 
lage is not unreasonable because of the incon¬ 
venience occasioned the driver of a motor vehicle 
m diminishing or increasing speed as he enters or 
leaves a portion of the city wholly or partially built 
up with structures devoted to business.®® When a 
statute prescribing a speed limit for motor vchi- 


.60. Tenn. — Stafford v. Consolidated 
Bus Lines. 164 S.W.2d 15, 179 Tenn. 
185. 

‘61. N.T.—People v Baxter, 32 N.T.S. 
2d 320, motion denied 32 N.T.S.2d 
325, affirmed 36 ]Sr.Y.S.2d 1020, 178 
Misc. 625, appeal dismissed 37 N. 
T.S.2d 489. 

• 62. Utah—^Kenyon Hotel Co. v. Ore¬ 

gon Short Line R. Co., 220 P. 382, 
62 Utah 364, 33 A.L.R. 343. 

•63. IT.J. — ^Welsh v. Morristown. 121 
A. 697, 98 N J Law 630, affirmed 124 
A. 926, 99 N.JLaw 628. 

■64. N.J.—^Welsh V. Morristown, su¬ 
pra. 

• 65. Ala.—Sayers v. State, 178 So. 

247, 28 Ala.App. 45. 

Ill.—Chicago Motor Coach Co. v. City 
of Chicago. 169 N.E 22, 337 Ill. 
200, 66 A.LR. 834 

JN'H.—Emerson v. Twin State Gas & 
Electric Co., 174 A. 779, 87 N.H 108 
—^Feuerstein v. Grady, 169 A. 622, 
86 N.H. 406. 

N.C —^Kolman v. Silbert, 12 S.E 2d 
915, 219 N.C. 134. 

Pa.—^^^''illiam Laubach & Sons v. City 
of Easton, 32 A.2d 881, 347 Pa. 
542. 

'Va.—^Masters v. Cardi, 42 S.E.2d 203, 
186 Va. 261. 


42 C.J. p 620 note 67 [a], p 628 note I 
85. 

Exceeding lawful speed as offense 
see infra §§ 641-650. 

Speed in parks see infra | 36. 

Interference with, mail 

(1) A state’s regulations of traffic 
with respect to speed do not unduly 
interfere with the dispatch of the 
United States mail.—People v. Don 
Carlos, 117 P.2d 748, 47 Cal.App.2d 
Supp. 863. 

(2) Applicability of regulations to 
mail motor vehicles generally see su¬ 
pra § 21. 

Presumption as not nnaarimiim speed 
regulation 

The provision of a statute creating 
rebuttable presumption that speed in 
excess of forty miles per hour con¬ 
stitutes careless and imprudent driv¬ 
ing IS not a “maximum speed regula¬ 
tion” —People V. Gilberg, 21 N.Y.S. 
2d 920. 

When enacted, at a special bbssIqil 
of the legislature, a speed statute 
must, when the constitution so pro¬ 
vides, be included within the object 
stated In the proclamation of the 
I governor convening the special ses- 
I Sion.—Bibb County v.. Williams, 110 
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S.E. 27B, 162 Ga. 489—42 C.J. p 628 
note 90. 

60. Cal.—In re Smith. 146 P. 82, 26 
Cal-App. 116. 

N.Y.—People v. Carrie, 204 N.Y S. 
759, 122 Misc. 753—People v. 
Brown, 33 N Y.S.2d 58. 

Pa.—Ross V. Reigelman, 14 A2d 691, 
141 Pa Super. 293. 

42 C.J. p 628 note 86. 

I7ot retroactive 

N.C.—Hinshaw v. Pepper, 187 S E. 
786, 210 N.C. 673. 

67. Ill.—Christy v. Elliott, 74 N.E. 
1035, 216 Ill. 31. 108 Am.S U. 106, 1 
L.RA.,NS, 215, 3 Ann Cas. 487. 

42 C.J. p 628 notes 87-89. 

68. Neb.—Schultz v. State, 130 N. 
W. 972, 89 Neb. 34, 33 L.RA.N.S., 
403, Ann.Cas 1912C 495. 

42 C.J. p 629 note 97. 

BrGgnlatlons held reasonable 
Ala.—Sayers v. State, 178 So. 247, 
28 Ala.App 45. 

D.C.—District of Columbia v. Bailey. 

18 F.2d 367, 57 App D.C. 151. 
Mont.—McNair v. Berger, 15 P.2d 
834, 92 Mont. 441. 

69. Mich.—People v. Dow, 118 N.W. 
745, 155 Mich. 115. 
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cles makes no exception, none will be grafted onto 
its plain provisions and, where specified vehicles 
are excepted, no others are exceptedj^ 

AppUcahility to cities, villages^ etc. The state 
has the original right to control all public streets 
and highways, as discussed in Highways § 232, 
and this carries with it the power to make speed 
regulations for the use of streets by motor vehi¬ 
cles in incorporated cities and towns,or in incor¬ 
porated or unincorporated towns and villages,'^3 
except in so far as municipalities may by the con¬ 
stitution be given exclusive authority,’'^ or in so 
far as the state has relinquished control to munici¬ 
palities.So, where a general statute is intended 
to supplant all other regulations, state and local, it 
supplants municipal ordinances. 

Authority of state or county officers or com¬ 
mission. The statutory assignment to a commis¬ 
sioner of the duty of determining a reasonable and 
safe speed limit for sections of highways not capa¬ 
ble of general classification is not an invalid dele¬ 
gation of legislative power but the authority to 
determine speed limits in specified areas cannot be 
construed as extending to areas as to which definite 
provision is made by the statute itself.However, 


the legislature cannot confer on a commission pow¬ 
er to establish a maximum rate of speed, less than 
the rate established by law, over a particular- part 
of the highway ;'<'9 thus, where the commission, un¬ 
der its power to regulate, establishes a maximum 
rate of speed over a bridge, at a rate less than that 
allowed by law, such regulation, if viewed as an at¬ 
tempt to legislate, is unauthorized and void,^0 or, 
if viewed as a regulation, is unenforceable, where 
the legislature has fixed no penalty for its viola-^ 
tion.si 

Construction of phrases. In considering statutes 
or ordinances relating to speed, the courts have 
construed various phrases^s such as “closely built- 
up portions,"^S3 “business or residence district,”®^ 
“obstructed intersection,”86 “conditions then exist¬ 
ing” on a highway,86 and “stop-and-go signals.”®?^ 

Repeal; amendment. In the application of the- 
general principles governing the repeal of motor- 
vehicle regulations generally, as discussed supra §“ 
16, statutes regulating the speed of motor vehicles 
have been held not impliedly repealed by subsequent 
statutes,88 or to be repealed by subsequent incon¬ 
sistent statutes,89 especially where the subsequent 


70. Term—^National Funeral Home 
V. Dalehite, 15 Tenn.App. 482. 

City 

The word "city,*’ as used in statute 
excluding from provisions as to 
speed vehicles owned and operated by 
the fire or hospital department of 
any "city,** would not be construed 
as including counties, so as to ex¬ 
empt police car owned by county 
from statutory provisions regulating 
speed.—^Fayette County v. Hill, 201 
SW2d 88G, 304 Ky. 621. 

71. Ky.—Thomas v. Dahl, 170 S.W. 
2d 337, 293 Ky 808. 

72. Cal.—In re Smith. 146 P. 82, 26 
Cal.App. 116. 

Reasonable and proper speed 
Ill.—Ferry v. National Motor Under¬ 
writers, 244 Ill.App. 241. 

73. Tex—L. E. Whitham & Co. v. 
Allen, Civ.App., 64 S.W.2d 1024, 
error dismissed. 

74. Cal.—In re Smith, 146 P. 82. 26 
Cal.App. 116. 

75. Cal.—In re Smith, supra. 

7S. Cal.—^In re Smith, supra. 

77. NH.—State v. Langley, 26 A. 

2d 368, 92 N.H. 136. 

N.T.—People v. Gilberg, 21 N.Y.S. 
2d 920. 

Delegation to director of public 
safety 

N.H.—State v. Langley, 26 A.2d 368, 
92 N.H. 136. 


78. N.H.—State v. Langley, supra. 

79. Cal—In re McLain, 212 P. 620, 
190 Cal. 376. 

Ga.—Long v. State, 42 S.E.2d 729, 202 
Ga. 235. 

80. Cal.—In re McLain, 212 P. 620, 
190 Cal. 376. 

81. Cal,—^In re McLain, supra. 

82. Mich.—^Burke v. Washtenaw 
County, 4 N.W.2d 50, 301 Mich. 666. 

83. Ohio.—Community Traction Co. 
V. Konte, 172 N.E. 442, 122 Ohio 
St. 514—Osman v. Cook, App., 43 
N.E.2d 641. 

84. Cal.—McGough v. Hendrickson, 
156 P.2d 110, 58 Cal.App.2d 60. 

Density of structures; sigrnposts 

(1) A road is not within a business 
or residential district, within a stat¬ 
ute establishing speed limit on roads 
in such a district, unless it appears 
that there is within the district the 
required density of structures and 
that the district is signposted at the 
boundary lines thereof.—Cavalli v. 
Luckett, 104 P.2d 708, 40 Cai,App.2d 
250—Cunningham v. Cox, 15 P.2d 169, 
126 Cal App. 685. 

(2) An area, in order to be a resi¬ 
dential district wherein statute lim¬ 
its vehicle speed to twenty-five miles 
per hour, must both be signposted as 
such district and have number of 
buildings required by statute.—Noble 
V. Kertz & Sons Feed & Fuel Co., 164 
P.2d 257, 72 Cal.App.2d 153. 
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Ambulatory meaning avoided 
Iowa.—McIntyre v. O. B. West Co.^ 
281 N.W. 353, 225 Iowa 739. 

85. Cal,—Mosesian v. Crown Clean-, 
ers <5: Dyers, 10 P.2d 193, 122 Cal. 
App. 248. 

86. A curve is a "condition existing- 
on the highway" within statute pro¬ 
viding that no person shall operate 
a motor vehicle on a highway at a 
speed greater than is reasonable and 
safe having due regard to conditions, 
existing on the highway.—^Azar v. 
State, 40 S.E.2d 590, 74 Ga.App. 610.. 

87. “Stop” signs 

Street intersection protected mere¬ 
ly by "stop" signs is not within 
statute establishing prima facie le¬ 
gal speed limit at intersections, 
where traffic is controlled by “stop- 
and-go signals."—Feuerstein v. Gra¬ 
dy, 169 A. 622, 86 N.H. 406. 

88. Ga.—^Azar v. State, 40 S.E.2d. 
590, 74 Ga.App, 610. 

N.C.—Kelly v. Hunsucker, 189 S.E, 
664. 211 N.C. 153. 

Ohio.—Marsh v. Community Trac¬ 
tion Co., 22 N.E.2d 612, 61 Ohio 
App. 194. 

Tex—^Hampton Co. v, Joyce, Civ. 
App., 80 S,W.2d 1066. 

89. Ga.—Central of Georgia Ky. Co. 
V. Keating, 165 S.E. 873, 45 Ga.App. 
811, reversed on other grounds 170 
S.E. 493, 177 Ga 345, conformed to 
mandate 170 S.E. 497. 47 Ga.App. 
336—Sapp V. Elrod, 153 S.E. 73, 41^ 
GaApp. 356. 
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'Statute expressly repeals all laws and parts of laws 
-in conflict with it.®® 

(2) Certainty 

A statute regulating the speed of motor vehicles must 
be sufficiently definite and certain; the prohibition or 
'punishment of driving at an unreasonable or unsafe 
speed has been held, by most authorities, not to render 
.a statute void for uncertainty, whether applied to civil 
.or criminal liability. 

A statute regulating the speed at which motor 
'vehicles may be driven, and making a violation of 
the regulation an offense, must be sufficiently cer¬ 
tain to show what the legislature intended to pro- 
'hi'bit and punish;®^ the question of criminality 
-must not be left dependent on the opinion of the 
individuals who may constitute the court and ju- 
Ty.®2 Hence, while a statute which prescribes the 
^definite limit which must not be exceeded in any 
-event is not void for uncertainty,®® it has been held 
“by some authorities that a statute which punishes 
•driving at an unreasonable or an unsafe speed is 
too uncertain to be enforced.®*^ Generally, how¬ 
ever, it has been held that a statute which makes 
it an offense to drive at a speed which is greater 
than is reasonable or proper is not void for uncer¬ 
tainty.® 5 

Uncertainty as to locality. A statute fixing a 
•definite rate of speed in various classifications of 
localities, such as the residence portion of any in- 
•corporated city, town, or village, is not so indefinite 
as to be unenforceable;®® nor is a statute which 
makes it an offense to operate a motor vehicle at 
^greater than a specified speed in the business por¬ 
tion of any city or village so uncertain or indefinite 
a.s to be void,®'^ although the statute is construed as 
operative as to any business district in a city or 
village and not restricted to a single central busi¬ 
ness area;®® or a statute limiting speed to a cer- 


highway.®® 

On the other hand, a statute making it an offense 
to drive at greater than a specified rate of speed 
on any public highway '‘where the territory con¬ 
tiguous thereto is closely built up” has been held 
too indefinite,'t as has a statute which makes it an 
offense to exceed a certain speed in approaching an 
intersection where the operator has not an unob¬ 
structed view of at least one hundred and fifty 
feet^ or a statute requiring reduction of speed at 
some point not nearer than thirty feet from a rail¬ 
way crossing where the view is wholly or partially 
obscured.® 

Partial invalidity. Although a portion of the 
statute making it an offense to drive at a speed 
greater than is reasonable and proper, having re¬ 
gard to the traffic and use of the highway, may 
be held so indefinite as to be invalid, it will not 
affect a definite provision of the statute.^ The 
fact that a provision of a speed law having ref¬ 
erence to speed where the contiguous territory is 
closely built up is, as defining an offense, invalid 
because uncertain, docs not invalidate a specific 
provision making it unlawful to drive at more than 
twenty-five miles per hour in any event.® 

Persons entitled to object. The uncertainty of 
particular provisions of a statute regulating speed 
cannot be complained of by a defendant who has 
been convicted of a violation of a provision which 
is definite and certain.® 

As rule of civil conduct. A statute prohibiting 
the operation of motor vehicles at a rate of speed 
greater than is reasonable and proper, having re¬ 
gard to the traffic and use of the highway or so 
as to endanger the life or limb of any ])crson or 
the safety of any property, establishes a rule of 


IKy.—Thomas v. Dahl, ' 170 S.W.2d 
337, 393 Ky. SOS. 

Okl.—State v. Horner, 290 P. 197, 48 
Okl.Cr. 141. 

:9'0. Ky.—Meriweather’is Adm'x v. 
Pickering, 116 S.W.2d 670. 273 Ky. 
367—Schulze Baking Co. v. Dan¬ 
iel’s Adm’r, 112 S.W.2d 1011, 271 
Ky. 717—Gilbert’s Adm'r v. Allen, 
:94 S.W.3d 341, 264 Ky. 203—Nehi 
.Bottling Co. V. Flannery, 94 S W.2d 
297, 264 Ky. 68—^Hopper v. Barren 
Pork Coal Co.. 92 S.W.2d 776, 263 
Ky. 446. 

SI. Ill.—^People V. Beak, 126 N.B. 
201. 291 Ill. 449. 

Mass.—Commonwealth v. Pentz, 143 
N.E. 322, 247 Mass. 500. 

M Ill.—^People V. Beak, 126 N.E. 
201, 291 111. 449. 


93. Tex.—Parroccini v. State, 234 S. 
W. 671, 90 TexCr. 320. 

M. W.Va.—State y. Lantz, 111 S.E. 

766, 90 WVa. 738. 

42 C.J. p 629 note 3. 

95. Ohio.—State v. Schaeffer, 117 N. 
E. 220, 96 Ohio St. 215, L.R.A.1918B 
945, Ann.Cas.l918E 1137. 

42 C.J. p 630 note 4. 

96. Ill.—People V. Beak, 126 N.E. 
201, 291 Ill. 449. 

97. Mich.—People v. Dow. 118 N.W. 
745, 155 Mich 115. 

42 C.J. p 630. note 6. 

98. Mich.—People v. Dow, supra. 

99. Ga.—^Elsbery v. State, 76 S.E. 
I 779, 12 Ga.App. 86. 

I 42 C.J. p 630 note 8. 
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1. Tex—^Ex parte Slaughter, 213 S. 
W. 478, 92 Tox.Cr. 212, 26 A.DIl. 
891. 

42 C.J. p 630 note 9. 

2. Okl.—Missel v. Stale. 244 P. 462, 
33 Okl.Cr. 376. 

42 C.J. p 631 note 10. 

3. Tex—Galveston, etc.. Jl. Co. v. 
Duty, Com.App., 277 S.W. 1057. 

4. Tex—Byrd v. State. 129 S.W- 
620, 59 Tex.Cr, 513. 

5. Tex.—Ex parte Curry, 255 S W- 
730, 96 Tex.Cr. 3—Ex parte Slaugh¬ 
ter, 243 S.W. 478, 92 Tex.Cr. 212, 26 
A.L.R. 891. 

6. Ill.—People V. Beak, 126 N.E. 201. 
291 Ill. 449. 
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conduct which is not greatly different from the rule 
of ordinary care, which would apply in the absence 
of a statute,*^ and, while it may be too uncertain 
■and indefinite in its terms to be capable of enforce¬ 
ment by a criminal prosecution,8 it is not too indefi¬ 
nite to furnish a rule of civil conduct.^ 

b. Local and Municipal Regulations 

A municipality, under its police power and within 
the limits of its delegated power, may regulate the speed 
■of motor vehicles within the municipal limits. 

A municipal corporation, under its police power 
and within the limits of the power delegated to it,^® 
may regulate the rate of speed at which motor 
vehicles may be operated within the municipal lim- 
its.ll Under such power a municipality may pre¬ 
scribe different rates of speed for different portions 
of the municipality^ according to the width of the 


§ 29 

street, or its use, and the density of the traffic or 
population,may prohibit such vehicles from being 
driven at a rate of speed that is not careful and 
prudent,and may provide that certain rates in 
different places shall be presumed not careful.i^ A 
municipal speed regulation for motor vehicles must 

be reasonable.15 

Where an ordinance prescribing a maximum rate 
of speed applies alike to all drivers of motor ve¬ 
hicles, it is not invalid because it does not apply to 
the drivers of other vehicles,16 or because it ex¬ 
empts from such limitation motor vehicles operated 
by the fire and police departmentsi^ or permits 
street cars to run at a higher rate of speed.18 An 
ordinance making no exceptions for ambulances or 
other emergency vehicles is not invalid or unrea¬ 
sonable for that reason.i3 A statute providing 
that no ordinance, rule, or regulation adopted by 


7. Tex.—iCorpns Juris quoted in 
Oriental Oil Co. v. Brown, 106 S. 
W.2d 136. 137, 130 Tex. 240—Cor¬ 
pus Juris quoted in West Texas 
Coaches v. Madi, ComApp., 26 S. 
W.2d 199, 201. 

42 C.J. p 631 note 17. 

8. Tex.—Corpus Juris quoted in 
Oriental Oil Co. v. Brown, 106 S.W. 
2d 136, 137, 130 Tex. 240—Corpus 
Juris quoted in West Texas Coach¬ 
es V. Madi, Com.App., 26 S.W.2d 
199, 201. 

9. Tex.—Corpus Juris quoted in 
Oriental Oil Co. v. Brown, 106 S. 
W.2d 136, 137, 130 Tex. 240—Cor¬ 
pus Juris cited in Dallas By. & 
Termi-nal Co. v. Bankston, Com. 
App., 51 SW.2d 304—Corpus Juris 
quoted in West Texas Coaches v. 
Madi, Com.App., 26 S.W 2d 199, 201 
—Corpus Juris cited in Eckert v. 
Jacobs, Civ.App., 142 S.W.2d 374. 
377. 

42 C.J. p 631 note 19. 

10. Miss.—^Meridian Coca-Cola Co. v. 
Watson, 134 So. 824, 161 Miss. 108. 

Mo.—City of St. Louis v. Von Hoff¬ 
mann, 280 S.W. 421, 312 Mo. 600. 
Tenn—Wilson v. Moudy, 123 S.W.2d 
828, 22 Tenn.App. 356. 

42 C.J. p 631 note 21. 

Power only within municipal 'bound¬ 
aries 

Mo.—City of St. Louis v. Lee, App., 
132 S.W.2d 1055. 

Penalty 

(1) A statute declaring a fine for 
“every person who shall ride or drive 
faster than the common pace” in cer¬ 
tain cities or in the compact part of 
a town or village covers the field of 
a town ordinance declaring a penalty 
for one who shall drive an automo¬ 
bile on the public streets of the town 
at greater than a designated rate of 
speed, so that such ordinance is void 


under another statute forbidding any 
ordinance imposing any penalty on 
an act punishable under any statute. 
—State V. Thurston. 66 A. 580. 28 R. 

I. 265. 

(2) Penalties for violation of reg¬ 
ulation generally see supra § 25. 

II. Ill.—Chicago Motor Coach Co. v. 
City of Chicago, 169 N.E. 22, 337 

Ill. 200, 66 A.L.R. 834. 

Mo.—City of Mexico v. Sharp, 300 S. 

W. 308, 221 Mo.App. 195. 

Mont—Marinkovich v. Tierney, 17 P- 
2d 93, 93 Moni 72. 

N-T.—People V. Marcello, 25 N.T.S. 
2d 533, 261 App.Div. 295—People 
V. Hirshon. 43 N.T.S.2d 764. 

Ohio.—Schwartz v. Bodila, 14 N.E.2d 
609, 133 Ohio St. 441—Schneider- 
man v. Sesanstein, 167 N.E. 158, 
121 Ohio St. SO. 64 A.L.R. 981. 

S.C.—Southern Fruit Co. v. Porter, 
199 S.E. 537, 188 S.C. 422. 

42 C.J. p 631 note 22. 

Municipal regulation of speed on city 
streets in general see the C J.S. ti¬ 
tle Municipal Corporations § 1764, 
also 44 C.J. P 1032 note 70-p 1033 
note 81. 

z:3tablls]ime]i.t by city of avenue as 
arterial highway did not permit 
speed thereon of maximum limit pre¬ 
scribed by state law, which limit 
was greater than that fixed hy ordi¬ 
nance.—City of Seattle v. Strang, 14 
P.2d 1112, 169 Wash. 686. 

Repeal 

(1) Where a city had an ordi¬ 
nance with reference to speed of mo¬ 
tor vehicles and later passed anoth¬ 
er traffic ordinance which did not re¬ 
peal the former and was silent as to 
the speed of automobiles, it did not 
repeal the prior ordinance and the 
prior ordinance was still in effect 
with reference to speed.—^Tubb v. 
Boyd, 13 Tenn.App. 432. 

(2) Where ordinance increasing | 
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speed ]imit did not repeal penalty 
imposed by a prior speed ordinance, 
It was not invalid for failure to im¬ 
pose such penalty.—A. G. Boone Co, 
V. Owens. 187 S.E. 899, 54 Ga.App, 
379. 

12. Wis.—^Eichman v. Buchheit, 107 
N.W. 325, 128 Wis. 385, 8 Ann.Cas. 
435. 

42 C.J. p 631 note 22, p 632 note 23. 

13. Fla.—State v. Brogden, 94 So. 
653, 84 Fla. 520. 

42 C.J. p 632 note 24. 

14. Mo.—Toung v. Dunlap, 190 S.W 
1041, 195 Mo.App 119. 

42 C.J. p 632 note 25. 

15. Mo.—St. Louis v. Hammond 
199 S.W. 411. 

42 C.J. p 632 note 32. 

16. Ill.—Christy v. Elliott, 74 N.E. 
1035, 216 Ill. 31, 108 Am.S.R. 196, 
1 L.R.A.,N.S., 215, 3 Ann.Cas. 487. 

42 C.J. p 632 note 26. 

17. Cal.—^Ex parte Snowden, 107 P. 
724, 12 Cal.App. 521. 

Exemption from speed regulations 
generally see infra §§ 371-377. 
Effect of statutory defliiitloii 
Under statute excepting from op¬ 
eration of speed regulation of motor 
vehicles, fire, police vehicles, am¬ 
bulances, and other vehicles, and au¬ 
thorizing cities of first class to reg¬ 
ulate speed of motor vehicles, defin¬ 
ing of motor vehicles m statute was 
not intended to restrict city of the 
first class in the right to restrict the 
operation of fire, police vehicles, or 
other vehicles excepted by the stat¬ 
ute.—City of Rochester v. Lindner. 
4 N.Y.S.2d 4. 167 Misc. 790. 

18. Ohio.—Chittenden v. Columbus. 
5 Ohio Cir.Ct„N.S., 84, 26 Ohio Cir. 
Ct. 531. 

19. Tenn.—^National Funeral Home 
V. Dalehite, 15 Tenn.App. 482. 
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the authorities of any city in pursuance of it or of 
any other law shall require a motor vehicle to 
travel at less than a specified rate does not fix 
any rate of speed at which a motor vehicle may 
run,20 nor does it confer on municipal authorities 
power to pass ordinances regulating the speed with 
reference thereto.^^ 

Territory included. The fact that territory lying 
outside the municipality is included in an ordinance 
regulating speed invalidates the ordinance only as 
to the outside territory, and not as to the territory 
within the corporate limits.22 
Right of state to limit power of municipality. 
The original right to control public streets and 
highways, including city streets, is vested in the 
state, and, except as such right has been surren¬ 
dered, it may be exercised by the legislature in re¬ 
striction or limitation of the rights of municipali¬ 
ties to enact speed regulations,^^ as where the leg¬ 
islature has reserved to itself the power to fix such 
regulations^^ or has prohibited a municipality from 
enacting speed regulations.-^ Constitutional provr 
sions securing the right of local government may 
however, preclude the legislature from depriving 
municipalities of the right to regulate the speed of 
motor vehicles within their limits.26 

c. Conflicting State and Municipal Regulations 

(1) In general 

(2) What constitutes conflict 


(1) In General 

Municipal regulations governing the speed of motor 
vehicles ordinarily are invalid if inconsistent or in con¬ 
flict with statutory regulations; if there is no conflict, 
both statutory and municipal regulations may stand. 

In accordance with the rule that a municipal or- 
dinance must not contravene state statutes, a mu- 
nicipal ordinance regulating the speed of motor ve¬ 
hicles within the municipal limits is valid if it is 
consistent, and not in conflict, with statutory speed 
I regLilations of such vehicles, ordinarily is in¬ 
valid if it is inconsistent, or in conflict, with such 
statutory regulations,28 particularly where the stat¬ 
ute prohibits local regulations inconsistent or in 
conflict with its provisions in such case the stat¬ 
utory rate of speed prcvails.30 There may be a 
conflict where the act of the legislature follows, as 
well as where it precedes, the ordinancc.^i Where 
there is no conflict between the two, and the mu¬ 
nicipal regulations are not unreasonable and dis¬ 
criminatory, both will stand.32 

The mere fact that the state, in the exercise of its 
police power, has made certain speed regulations 
for the operation of motor vehicles in general does 
not restrict or prohibit a municipality from mak¬ 
ing additional speed regulations for the operation 
of motor vehicles within the municipal iimits,33: 
where such regulations are reasonable and arc made 
necessary by special conditions and circumstances 


'20. N.T.—People v. Ellis, 85 N.T.S. 
120. S8 App.Div. 471. 

21. N.T.—^People v. Ellis, supra. 

22* Ohio.—Chittenden v. Columbus, 
5 Ohio CirCt.,KS.. 84, 26 Ohio Cir. 
Ct. 531. 

23. Tenn.—^Wilson v. Moudy, 123 S. 

W.2d 828, 22 Tenn.App. 356. 

42 CJ. p 632 note 34. 

Aeservutlon of power to cities of first 
class 

N'.Y.—People, on Complaint of Lu¬ 
cius, V. Herman, 20 N.Y.S.2d 149, 
174 Misc. 235. 

Purpose of statute restricting 
right of local authorities to enforce 
speed regulations was to create uni¬ 
form regulations in respect of opera¬ 
tion and use of motor vehicles upon 
state public highways.—People v. 
Kitendaugh, 77 N.Y.S.2d 321, igo 
Misc. 410. 


24- III.—Chicago v. Kluever, 100 N 
E. 917, 257 Ill, 317. 

42 C.J. p 633 note 35. 


25. HI. Elie V. Adams Express Co. 

133 N.B. 243, 300 Ill. 340 . 

42 C.J. p 633 note 36. 


26. Mich.—People v McGraw, 150 N. 
W. 836, 184 Mich. 233. 

42 C.J. p 633 note 38. 

27. Ala.—State v. Town of Spring- 
ville, 125 So. 387, 220 Ala. 286. 

—^District of Columbia v Bailey, 
18 P2d 367, 57 App.D.C. 151. 

Ohio.—Sohneiderman v. Sesanstein, 
167 N.E, 158, 121 Ohio St. 80, 64 A. 
LR. 981. 

Yex.—Yellow Cab Co v. Treadwell, 
Civ.App., 87 SW.2d 276, error dis¬ 
missed—Lamar & Smith v. Stroud, 
Civ.App., 5 S.'W.2d 824, error dis¬ 
missed. 

42 C.J. p 633 note 40. 

Concurrent and conflicting regula¬ 
tions generally see supra § 23. 

28. Fla.—Duval Lumber Co v. 

Slade. 2 So.2d 371, 147 Pla. 137. 

Ohio.—Schwartz v. Badila, 14 N.E.2d 
609, 133 Ohio St. 441—Titus v. 
StoufCer, App , 40 NE.2d 178. 

Or—Winters v. Bisaillon, 54 P 2d 
1169, 152 Or. 578. 

Utah—State v. Lmgman, 91 P.2d 
457, 97 Utah 180. 

42 C.J. p 633 note 41. 

Penalties 

—^People V. Quayle, 204 N.Y.S. 
641, 322 Misc. 607. 

42 C.J. p 658 note 44 [a]. 

ISO 


28. Pla.—Duval Lumber Co. v. 
Slade, 2 So.2d 371. 147 Fla. 3 37. 

Ill.—Hoigard V, Yellow Cab Co, 15 O 1 
N.E. 911, 320 Ill. 317. 

N.T.—People v. Hirshon, 43 N.Y.S.2dl 
764. 

Ohio.—Schneiderma'n v. So.sanstoln, 
167 N.E. 158, 121 Ohio St «0, 64 
A.L.R. 981—Community Traction 
Co. V Konte, 172 NT.IO. 53.3, 3.5 Ohio 
App. 361, afllrmcd 3 72 NE, 4 12, 32!f 
Ohio St. 514—P. D. Lawrt*no«‘ Elec¬ 
tric <^ 0 . V. Enterprise Lumber Co., 
162 N.E. 434, 28 Ohio App. 30. 

Or.—Winters v. BisaiUon, 64 P.2d 
1169, 152 Or. 678. 

30. Wash.—Andt^rson v. K inn ear, 
141 P. 1151. 80 Wash. 638. 

42 C.J. p 633 notes 41, 42. 

31. Cal—In re Smith, 146 P. 82, 26 
Cal.App. 116. 

Tex.—Magouirk v. Kla.*?, Civ.App., 23 
S.W.2d 488. 

42 C.J. p 634 note 44. 

32. Mich.—Bi*cnnan v. Detroit, IIS’ 
N.W. 511, 207 Mich. 35. 

42 C.J. p 633 note 43. 

33. Miss.—Robinson v. Hay del, 171 
So. 7, 177 Miss. 233—Meridian Co¬ 
ca-Cola Co. V. Watson, 134 So. 824,. 
161 Miss. 108. 

42 C.J. p 634 note 45. 
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that are not considered by the legislature and 
in accordance with this rule a municipal regulation 
of speed is not abrogated or suspended by a subse¬ 
quent statutory regulation thereof^s unless a con¬ 
trary intent appears from the enactment.36 Where 
■an automobile has entered the corporate limits of 
a municipality, but has not yet reached a speed 
sign, the governing standard of speed is that fixed 

by statute.3 7 

(2) What Constitutes Conflict 

Whether state and municipal speed regulations con¬ 
flict frequently depends on the charter powers or the 
particular language of the statute or ordinance involved. 

There is no invariable rule for determining when 
there is a conflict between a statute and a local or¬ 
dinance or regulation as to the rate of speed of 
motor vehicles, 8 many of the cases depending on 
:the charter powers or the peculiar language of the 
'Statute or ordinance involved ;39 and it has been 
held, where the law gives a municipality the control 
of its streets, that an ordinance regulating the speed 
of motor vehicles therein is not void as in conflict 
■with a statute on that subject unless it appears that 
the limitation of speed is such as to prohibit the 
■free use of the streets by such vehicles.'*® 

Where it is the purpose of the statute to regulate 
-speed in a municipality as well as on the public 
highways outside thereof, an ordinance has been in¬ 
valid, as being inconsistent therewith, where it pre- 
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scribes a lower maximum rate of speed than that 
prescribed by the statute,'*^ or where it prescribes 
a higher maximum rate of speed than that pre¬ 
scribed by statute under the same conditions 
and under a statute prohibiting local regulations 
contrary to its provisions, and requiring reasonable 
speed in view of traffic and other conditions, ordi¬ 
nances fixing a maximum speed without regard to 
the amount, character, or conditions of traffic have 
been held invalid,43 even though the rate of speed 
fixed in the ordinance is not less than that which 
the statute declares prima facie evidence of an un¬ 
reasonable valtM 

On the other hand, it has been held, where the 
municipality’s power in this respect is not restricted 
by the statute, that an ordinance regulating speed 
is not inconsistent or in conflict with a statutory 
regulation thereof, whether the rate prescribed by 
the ordinance is lower^® or higher*=® than the rate 
prescribed by the statute, so far at least as the mu¬ 
nicipality’s own punitive action is concerned. 

Where a statute prohibits ordinances limiting or 
restricting the speed of motor vehicles, an ordi¬ 
nance is void if intended as a regulation of speed, 
but may or may not be void, depending on its rea¬ 
sonableness, if intended as a regulation of traffic;^® 
and in order that an ordinance may be sustained as 
a regulation of traffic, rather than of speed, it must 
show on its face that it was passed for the purpose 
of regulating traffic, and that the traffic conditions 


'34. Neb—Christensen v. Tate, 128 
N.W. 622, 87 Neb. 848. 

Tex.—Miks v. Leath, Civ.App., 26 S. 
W.2d 726. 

.35. Mass —Commonwealth v. 

Crowi-iinshield, 72 N.E. 963, 187 
Mass. 221, 68 L.R.A. 245, 

Pa—Radnor Tp. v. Bell, 27 Pa,Super. 

1 . 

.35. Tex—^Ex parte Wright, 199 S. 

W. 486, 82 Tex.Cr. 247. 

42 C.J. p 634 note 48. 

.37. Iowa.—State v. Graff, 290 N.W. 
97, 228 Iowa 159. 

.38. Ky.—Mendel v. Dorman, 258 S. 
W. 936, 202 Ky. 29. 

:39. Cal.—^Muther v. Capps, 177 P. 
882, 38 Cal.App. 721. 

42 C.J. p 634 note 50. 

PrLxaa facie lawfulness 

(1) In general.—Schwartz v. Ba- 
dila, 11 N.E.2d 609, 133 Ohio St. 441. 

(2) Where, under a statute, it is 
made prima facie lawful to operate 
a motor vehicle at a speed not ex¬ 
ceeding the rate specified, an ordi¬ 
nance making it unlawful to drive 

r at such speed conflicts with the stat- 
xite .—State v. Dingman, 91 P.2d 457. 
:97 Utah 180. 


40. Neb.—Christensen v. Tate, 128 
N.W. 622, 87 Neb. 848. 

41. Cal.—^Ex parte Daniels, 192 P. 
442. 183 Cal. 636, 21 A.L.H. 1172. 

42 C.J. p 634 note 52. 

Ordinance held not invalid 

D.C.—^District of Columbia v. Bailey, 
18 F,2d 367, 57 App.D.C. 151. 

Ohio.—Heed v. Hensel, 159 N.E, 843, 
26 Ohio App. 79. 

42. Ohio.—Community Traction Co. 
V. Konte, 172 N.E. 533, 35 Ohio 
App. 361, afiSrmed 172 N.E. 442, 122 
Ohio St. 514. 

42 C.J. P 634 note 53. 

43. Ill.—Hoigard v. Yellow Cab Co., 
150 N.E. 911, 320 Ill. 317. 

Ohio.—Schneiderman v. Sesanstein, 
167 N.E 158, 121 Ohio St. 80, 64 
A.L.R 981—Bshner v. City of 
Lakewood, 166 N.E. 904, 121 Ohio 
St. 106. 

I Or.—^Winters v. Bisaillon, 54 P.2d 
1169. 152 Or. 578. 

44. Ill.—^Hoigard v. Yellow Cab Co., 
150 N.E. 911, 320 Ill. 317. 

Ohio.—Schneiderman v. Sesanstein, 
167 N.E. 158, 121 Ohio St. 80, 64 
A.D.R. 981—^Eshner v. City of 
Lakewood, 166 N.E. 904, 121 Ohio 
St. 106. 


45- Mich.—^Mancuso v. Yellow Taxi¬ 
cab Co., 203 N.W. 875, 231 Mich. 
189. 

42 C.J. p 634 note 54. 

Speed in congested traffic centers 
Ordinance prohibiting driving past 
street intersections in congested 
traffic centers at speed in excess of 
twelve miles per hour held not to 
conflict with general state law re¬ 
stricting traffic to speed of twenty 
miles per hour within limits of towns 
and cities.—Yellow Cab Co. v, Tread¬ 
well. Tex.Civ.App., 87 S.W.2d 276, er¬ 
ror dismissed, 

4S. Ala.—Adler v. Martin, 59 So. 

597, 179 Ala. 97. 

42 C.J. p 635 note 55. 

47. Ala.—^Adler v. Martin, supra. 

48. NC.—State v. Freshwater, 111 
SB. 161, 182 N.C. 762. 

42 C.J. p 635 note 57. 

48. Ill.—^Elie V. Adams Express Co., 
133 N.E. 243, 300 Ill. 340. 
Ordinance requiring full stop be¬ 
fore entering right-of-way street 
held traffic regulation, not speed reg¬ 
ulation in conflict with state law.— 
I Ex parte Wilchar, 278 S.W. 850, 102 
Tex.Cr. 649—42 C.J. p 535 note 58 

I [a]. 
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requiring regulation are the basis of the regulation, 
and must make a reasonable classification of the 
points where the regulation shall be effective. 

§ 30, -Warnings of Speed Limit 

The placing of signs warning motorists of the speed 
limit IS essential to the effectiveness of a speed ordi¬ 
nance, where the statute requires such signs. 

Where the authorizing statute so provides, an or¬ 
dinance limiting speed must provide for the placing 
of signs to warn motorists of the speed limit, 
and the ordinance does not become effective until 
such signs are placed conspicuously as required by 
the statute but a substantial compliance is re¬ 
garded as sufficient.53 Where, however, a munici¬ 
pality is under no obligation to inform travelers at 
what point a limited speed area begins or ends, the 
fact that it fails to provide for establishing or 
marking such limits does not afifect the validity of 
an ordinance fixing a limited rate of speed within 
a given area.54 Where speed on city streets is also 
regulated by statute, a direction therein to local 
authorities having charge of the streets to assist in 
the execution of the law by posting notices requir¬ 
ing persons using the street “to slow down to- 

miles*’ does not authorize such authorities to insert 
therein the speed prescribed by the municipality and 
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allow a different rate of speed from that prescribed 
in the statute.^® 

§ 31. - Exclusion and Restriction as to 

Use of Streets and Highways in Gen¬ 
eral 

The state or, within the limits of its delegated au¬ 
thority, a municipality may impose various restrictions, 
if reasonable, on the use of highways or streets by motor 
vehicles. 

While generally speaking, a motor vehicle has as 
much right to use the public highways as has any 
other vehicle, as discussed supra § 10, the state 
may prohibit the operation of motor vehicles upon 
the highways of the state,^6 or it may prohibit such 
operation except on such reasonable conditions as- 
it may see fit to prescribe.It may delegate tO' 
the cities in the state the power to prohibit such 
operation in the respective cities but in the ab¬ 
sence of such delegation a municipal or quasi-mu¬ 
nicipal corporation cannot exclude all motor ve¬ 
hicles from all of its streets or highways.'*^ 

Either the state legislature or a municipality,, 
within its police power, may prohibit the use of 
certain streets, highways, or public places, by cer¬ 
tain motor vehiclcs;60 and it has been held, sub- 
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50. Ill.—Elie V. Adams Express Co., 
133 N.B. 243, 300 Ill. 340. 

Tex.—^Corpus Juris cited in Miks y. 

Leath. Civ.App., 26 S W.2d 726, 729. 
Crossing sidevralk 

Ordinance limiting automobiles to 
four miles per hour in crossing side¬ 
walk and requiring sounding of 
alarm is traffic ordinance rather than 
one relating to speed.—Miks v. 
Leath, CiyApp., 26 S.W.2d 726. 

51. Iowa—^Decatur v. Gould, 170 N. 
W. 449, 185 Iowa 203. 

42 C.J. p 635 note 60. 

Signposts for business or residential 
district or zone in addition to 
density of buildings see supra § 
29 a. 

52. N.Y.—^People v. Seventh Dist. 
Magistrates’ Ct. Prison, 83 N.E. 44, 
190 N.Y. 315. 

42 C.J. P 635 note 61. 

53- Iowa.—Pilgrim v. Brown, 150 N. 
W. 1. 168 Iowa 177. 

42 C.J. p 635 note 60. 

Placing signs twenty feet from 
boundary line of city, instead of ex¬ 
actly thereon, did not void ordinance 
—People V. Hirshon, 43 N.Y S.2d 764. 

54- Wis.—Eichman v. Buchheit, 107 
N.W. 325. 128 Wis. 385, 8 Ann.Cas. 
435. 

55. Cal.—In re Smith, 146 P. 82, 26 
Cal.App. 116. 

56. Ill.—Chicago Motor Coach Co. v. 


City of Chicago, 3 60 N.E. 22, 337 
Ill. 200, 66 A.L R. 834. 

42 C.J. p 635 note 67. 

57. N y.—People v. Rosenheimer, 
102 N.E. 530, 209 N.Y. 115, 46 L R. 
A.,N.S., 977, Ann.Cas.l915A 161. 

42 C.J. P 635 note 67. 

58. III.—Chicago Motor Coach Co. v. 
City of Chicago, 169 N.E. 22, 337 
Ill. 200, 66 A.L.R. 834. 

Color of velilcles 

Local law prohibiting the posses¬ 
sion and use of motor vehicles hav¬ 
ing the appearance of apparatus and 
vehicles of the fire department and 
fire patrol, in so far as it attempts 
to set up regulations prohibiting the 
possession and use of state-regis¬ 
tered motor vehicles because of their 
color, violates the provisions of the 
statute prohibiting local ordinances 
excluding motorists from the free 
use of the public highways,—Great 
Atlantic & Pacific Tea Co. v. City of 
New York, 17 N.Y.S.2d 270, 173 Misc. 
470. 

State authorization 

The fact that corporation engaged 
in hauling new automobiles on 
trucks and trailers had been licensed 
under state laws, paid tax for the 
use of highways, and was permitted 
by the state to run over the high¬ 
ways, was inconsistent with power 
of city to prohibit the use of city 
streets by the corporation.—^Western 
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Auto Transports v. City of Cheyenne,. 
120 P.2d 590, 57 Wyo. 351. 

59. Cal.—^Whyte v. Sacramento, 224 
r. 1008, 65 Cal App. 534. 

N.Y.—Groat Atlantic & Pacific Tea 
Co. V. City of New York, 17 N.Y.S. 
2d 270, 173 Misc. 470. 

Statute authorizing city to regu¬ 
late use of streets by automobiles 
does not authonzo city to prohibit 
use of stroota by them, rogul.'itton 
being inconsistent with prohibition 
or inclusion.—Chicago Motor Coach 
Co. V. Oily of Chicago, 169 N.E, 22, 
337 Ill. 200, 66 A.L.R. 834. 

60. Ill.—Chicago Park List. v. Lat- 
Lipoe, 4 N.E.2d 86, 3G4 Til, 182. 

N J.—Garncau v. Eggers, 174 A. 250,. 

113 N.J.Law 245. 

42 C.J. p 636 note 68. 

Commercial vehicles with solid tlrec- 
D C.—Smallwood v. District of Co¬ 
lumbia, 17 F.2d 210, 57 App.D.C. 
58. 

Tires having protuberances other 
than rubber 

Colo.—People v. Rapini, 112 P.2d 551, 
107 Colo. 363, 134 A.L.R. 645. 
Advertising trucks 

N.Y.—People V. Kt-arns, 5 N.Y.S.2d' 
590. 168 Misc. 264. 

State highway in village 
A village may not by ordinance 
prohibit trucks from using a state 
highway passing through a village.— 
People V. Marcello, 25 N.Y.S.2d 533.. 
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jcct to the limitation of reasonableness, that all 
motor vehicles may be prohibited from using’ par¬ 
ticular streets or highways®^ or from using them at 
particular times but it has been held that a mu¬ 
nicipality cannot impose such a prohibition without 
a showing of authorization from the state.®^ 

Double-deck trucks; overhead carriage of vehi¬ 
cle. A statute prohibiting the operation of double¬ 
decked trucks for the transportation of automobiles 
on the highways of the state has been held a prop¬ 
er exercise of the state’s police power®and is not 
invalid,®® even though it prohibits their operation 
while unloaded,®® and despite a provision that it 
should not apply to any vehicle transporting other 
vehicles used in specified work or for specified pur- 
poses.®7 Likewise, a statute prohibiting the op¬ 
eration on the highways of the state of any vehicle 
■carrying another vehicle any part of which is above 
the cab of the carrier vehicle or over the head of 
the operator of the carrier vehicle has been held 
not invalid,®® despite the fact that the practice of 


§ 32 

carrying part of a truck cargo, other than vehicles, 
over the head of the operator is not likewise pro¬ 
hibited, although it may be equally and similarly 
dangerous.®® The amendment of such a statute so 
as to forbid the carrying of any vehicle “the weight 
of which is directly above the cab of the carrier 
vehicle” has been held to make no essential change 
in the prohibition of the statute.*^® 

§ 32. - Vehicles of Excessive Size or 

Weight 

Statutes and ordinances prohibiting the operation on 
highways or streets of motor vehicles exceeding a speci¬ 
fied weight, length, width, or size have been held valid. 

The size and weight of automobiles are matters 
of state control, since they have an important re¬ 
lation to the safe and convenient use of the high¬ 
way’s.'^^ In the absence of congressional legisla- 
tion,72 statutes prohibiting the operation on any 
highway of a motor vehicle exceeding stated limi¬ 
tations of length or size*^® or of motor vehicles of 
excessive weight or with excessive loads*^^ have 
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Fla.—To'w*n of Atlantic Beach v. 
Oosterhoudt, 172 So. 687, 127 Fla. 
159. 

Ill.—Chicago Park Dist. v. Lattipee, 
4 N.E.2d 86, 364 Ill. 182. 

N-J.—People's Rapid Transit Co. v. 
Atlantic City, 144 A. 630, 105 N.J. 
Law 286, affirmed Parlor Car De¬ 
luxe Coach Co. V. Atlantic City, 
149 A. 893, 106 N.J.Law 587. 

'Wyo.—Blumenthal v. City of Chey¬ 
enne, 186 P.2d 556. 

42 C.J. p 636 note 69. 

Tlay street 

N.Y.—Tamburrino v. Sterrick Deliv¬ 
ery Corporation, 271 N.T.S. 765, 
241 AppDiv. 221. 

Over sidewalks 

Ill-—City of Elmhurst v. Buettgen, 
68 NE.2d 278, 394 Ill. 248. 

'62. Cal.—In re Berry, 82 P. 44, 147 
Cal. 523, 109 Am.S.R. 160. 

Fla —Town of Atlantic Beach v. 
Oosterhoudt, 172 So. 687, 127 Fla. 
159. 

42 C.J. p 636 -note 70. 

Closing street for coasting 
Pa.—Commonwealth v. Wagoner, 9 
Pa.Dist. & Co. 361, 18 Mun.L.R 159. 
Temporary closing of road 
Wash.—State v. Jones, 243 P. 1, 137 
Wash. 556. 

63. Conn.—Adley Express Co. v. 
Town of Darien, 7 A.2d 446, 125 
Conn. 501. 

Pa.—Walker v. Commonwealth, 40 
Pa.Super. 638. 

64. W.Va.—Darnall Trucking Co. v- 
Simpson, 12 S.E.2d 516, 122 W.Va. 
656, appeal dismissed 61 S Ct. 1121, 
313 U.S. 549, 85 L.Ed. 1514. 

65. U.S.—Philadelphia-Detroit Lines 


V. Simpson, D.C.W.Va., 37 P.Supp. 
314, affirmed 61 S.Ct. 622, 312 U.S. 

655, 85 L.Ed. 1104, rehearing denied 
61 S.Ct. 1107, 313 U.S. 600, 85 L. 
Ed. 1552. 

W.Va.—Darnall Trucking Co. v. 

Simpson, 12 S.E.2d 516, 122 W.Va. 

656, appeal dismissed 61 S.Ct. 1121, 
313 U.S. 549, 85 LBd. 1514. 

66. W.Va.—^Darnall Trucking Co. v. 
Simpson, supra. 

67. WVa.—^Darnall Trucking Co, v. 
Simpson, supra. 

68. U.S—Maurer v. Hamilton, Pa., 
60 S.Ct. 726, 309 U.S. 598, 84 L.Ed. 
969, 135 A.LR. 1347. 

66, Pa.—Maurer v. Boardman, 7 A. 
2d 466, 336 Pa. 17, affirmed Maurer 
V. Hamilton, 60 S.Ct. 726, 309 U.S 
578, 84 L.Ed. 969. 135 A.L R. 1347. 

70. Pa,—Maurer v. Boardman, su¬ 
pra. 

71. U.S.—Maurer v. Hamilton, Pa., 
60 S.Ct. 726, 309 U.S. 598, 84 L.Ed 
969, 135 A.L.R- 1347—Whitney v. 
Johnson, DCKy., 37 P.Supp. 65, 
affirmed 62 S Ct. 117, 314 U.S. 574, 
86 L.Ed, 465. 

Aim of statute 

Aim of provisions of statute is to 
prohibit travel and a continuation of 
travel of an overloaded vehicle us¬ 
ing state highways and to punish 
the offender, and 'the provisions are 
not designed to appropriate the 
property employed in the violation — 
Rayburn v. Richardson, Tex.Civ.App., 
131 S.W.2d 1000, error refused, appeal 
dismissed 60 S.Ct. 718, 309 U.S. 632, 
84 L.Ed. 990. 

Authority of commissiou 

Iowa.—Merchants Motor Freight v. 
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f State Highway Commission, 32 
I W.2d 773. 

72. U S.—City Grocery Co. v. State 
Road Department of Florida, D.C. 
Fla., 60 P.2d 331. 

73. U.S.—Sproles v. Binford, Tex., 
52 set. 581, 286 US. 374, 76 L. 
Ed. 1167—Contract Cartage Co v. 
Morns, D.C.Ill., 59 F.2d 437— 
Werner Transp. Co. v. Hughes. D. 
C.in., 19 PSupp. 425. 

S.C.—state ex rel. Daniel v John P. 
Nutt Co.. 185 S.B. 25, 180 S.C. 19, 
certiorari denied Jno P. Nutt Co. 
V. State of South Carolina ex rel. 
Daniel, 56 S.Ct. 668, 297 U.S. 724, 
80 L.Ed. 1007. 

Tenn.—Hoover Motor Express Co. v. 
Fort, 72 S.W.2d 1052, 167 Tenn. 
628, appeal dismissed 55 S.Ct. 149, 
293 US. 529, 79 L.Ed. 638 
Tex.—Shell Oil Co. v. Jackson Coun¬ 
ty, Civ.App., 193 S.W.2d 268—Ray¬ 
burn v. Richardson, Civ.App., 181 
S.W.2d 1000, error refused Appeal 
dismissed 60 S.Ct. 718, 309 U.S. 632, 
84 L.Ed. 990. 

Length or width of load see infra § 
43. 

74. U S.—South Carolina State 

Highway Department v. Barnwell, 
Bros.. S C., 58 S.Ct. 510, 303 U.S. 
177, 625, 82 L.Ed 734—Sproles v. 
Binford, Tex, 52 S.Ct. 581, 286 U 
S. 374, 76 L.Ed. 1167—City Grocery 
Co- V. State Road Department of 
Florida, D C.Fla., 60 F.2d 331— 
Whitney v. Johnson, D.C.Ky., 37 F 
Supp. 65, affirmed 62 S.Ct. 117, 314 
U.S. 574, 86 L.Ed. 465—^Werner 
Transp. Co. v. Hughes, D.C.Ill., 19 
P.Supp. 425. 

Fla.—Tyson v. Stoutamire, 140 So. 
454, 104 Fla. 505. 
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been held valid as within the police power,*^® Like- Such regulations have been held valid as against 
wise, a municipality, within the limits of its dele- an objection that the statute fixed approximately- 
gated powers, may prohibit such vehicles from the same limits for individual motor vehicles and 
passing over the streets of a municipality,'^® or may for combinations thereof that it permitted ad- 
restrict them to the use of certain streets,or for- ditional length or weight of vehicles operated be- 
bid their use of certain streets but an ordinance tween points of origin or destination and common 
of this nature which conflicts with a state statute is carrier receiving, loading, or unloading points 
void.'^®- that it exempted implements of husbandry, or equip- 

Such regulations and prohibitions must be just therein,87 farm wagons,88 vehicles owned 

and reasonable,88 and not arbitrary or discrimina- agency of the United States, of the state, 

tory,®^ and must not be such as will deprive a citi- county, city, or incorporated town of the 

zen of access to his home ®2 or business house,®® state,®® trucks designed primarily for passenger 
■or as will otherwise impair the reasonable use of transportation and passenger-carrying busses,®® 


the highways by the public.®^ 

Ind.—Snyder v. State, 185 N.E. 507, 
204 Ind. 666. 

Pa.—Commonwealth v. Gasieweki, 
Quar.Sess., 30 Del.Co. 141—Com¬ 
monwealth V. O’Donnell, 27 North. 
Co. 52—Commonwealth v. Reed, 
Quar.Sess., 51 York Legr.Rec. 73. 
S.C.—State ex rel. Daniel v. John 
P. Nutt Co., 185 S.E. 25. 180 S.C. 
19, certiorari denied Jno. P. Nutt 
Co. V. State of South Carolina ex 
rel. Daniel, 56 S.Ct. 668, 297 U.S. 
724, 80 LBd. 1007. 

S.D.—Tri-State Transfer Co. v. Mor¬ 
rison. 257 N.W. 646, 63 SD. 271. 
Tenn.—^Hoover Motor Express Co. v. 
Port, 72 S.W.2d 1052, 167 Tenn. 628, 
appeal dismissed 55 S Ct. 149, 293 
XT.S. 529, 79 L.Ed. 638. 

Tex.—Ex parte Phares, 53 S.W.2d 
297, 122 Tex. 104—^Ex parte Ster¬ 
ling, 53 S.W.2d 294, 122 Tex. 108— 
Shell Oil Co. v. Jackson County, 
CiV.App., 193 S.W.2d 268—Rayhurn 
v. Richardson, Civ.App., 131 S.W. 
2d 1000, error refused, appeal dis¬ 
missed 60 S.Ct. 718, 309 U S. 632, 
84 L.Ed. 990—Sterling v Williford, 
Civ.App., 54 S W.2d 259—Phares v. 
Emerson, Civ.App, 54 S.W.2d 261 
—Phares v. Bilbo Transp. Co., Civ. 
App.. 53 S.W.2d 512. 

42 C.J. p 636 note 74. 

Overloading as offense see infra § 
685. 

Statutes held Invalid 
U.S.—Sproles v. Binford, D.C.Tex., 
52 F2d 730, followed in J. H. Mc- 
Leaish & Co. v. Binford, 62 P.2d 
737. 

Fla.—State ex rel. Parker v. Frick, 

7 So.2d 152, 160 Fla. 148. 

75-’ U.S—Werner Transp. Co. v. 

Hughes, D.CIll., 19 P.Supp. 425. 
S.C.^State ex rel. Daniel v. John P. 
Nutt Co., 185 SE. 25, 180 S.C. 19, 
certiorari denied Jno. P. Nutt Co. 
V. State of South Carolina ex rel. 
Daniel, 56 S.Ct. 668, 297 U.S. 724, 
80 L.Ed. 1007. 

76. Ind. — Snyder v. State, 188 N.E. 
777, 206 Ind. 202. 

Tex.—Yellow Cab Transit Co. v. 


* trucks engaged 

Tuck, Civ.App, 115 S.W.2d 455, 
error refused. 

42 C.J. p 636 note 75. 

Exception to general law 
A local or special law regulating 
the weight of motor vehicles that 
may be used on the public highways 
in a particular county operates as an 
exception to a general law regulat¬ 
ing the weight of such vehicles that 
may be used on the public highways 
in the state.—^Emerson v. Cobb, 98 
So, 357, 86 Fla. 487. 

77. Cal.—^Whyte v. Sacramento, 224 
P. 1008, 65 CaLApp. 534. 

42 C J. p 636 note 77. 

78. Mass.—^Wilbur v. City of New¬ 
ton, 16 N.E.2d 86, 301 Mass. 97, 121 
A.L.R. 670. 

79. Cal.—^Atlas Mixed Mortar Co. v. 
City of Burbank, 262 P. 334, 202 
Cal. 660. 

Ind—Eddleman v. City of Brazil, 166 
N.E. 1, 201 Ind. 84, followed in Holt 
V. City of Brazil, 185 N.E. 904, 205 
Ind. 710. 

80. U S.—City Grocery Co. v Slate 
Road Department of Florida, D.C. 
Fla„ 60 F.2d 331. 

Fla.—State ex rel. Parker v. Frick, 
7 So.2d 152, 150 Fla. 148—State v. 
Allen, 91 So. 104, 83 Fla. 214, 26 
A.LR. 735. 

Pa.—Maurer v. Boardman, 7 A.2d 466, 
336 Pa. 17, affirmed Maurer v. 
Hamilton, 60 S.Ct. 726, 309 U.S. 598, 
84 LEd. 969, 135 A.L.R 1347. 

S.C.—State ex rel. Daniel v. John 
P. Nutt Co., 186 S.E. 25, 180 S.C. 
19. certiorari denied Jno. P. Nutt 
Co. V. State of South Carolina ex 
rel. Daniel, 56 S Ct. 668, 297 US. 
724. 80 L.Ed. 1007. 

Ordinance held reasonable 
Tex.—Yellow Cab Transit Co. v. 
Tuck, Civ.App,, 116 S.W.2d 455, 
error refused. 

Failure to protect pavement edge 

(1) A regulation prohibiting the 
driving of heavy motor vehicles hav¬ 
ing metal tires over the edge of a 
pavement without protecting the 
edge from injury has been held rea- 
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in the transportation of lumber, 

sonahle and valid—People v. Sisk, 
130 N.E. 696, 297 Ill. 314, 

(2) Failure to protect pavement 
edge as offense see infra § 655. 

81- Fla.—State ex rel. Parker v. 
Frick, 7 So.2d 152, 150 Fla. 148. 

82. Kan—Brown v. Nichols, 145 P. 
661, 93 Kan. 737, LR.A.1915D 327. 

83. Kan—Brown v. Nichols, supra. 

84. Fla—State v. Allen, 91 So. 104, 
83 Fla. 214, 26 A.L.R. 735. 

Kan.—Brown v. Nichols, 145 P. 661, 
93 Kan. 737, L.R.A.1915D 327. 

85. U.S.—Sproles v. Binford, Tex, 
52 S.Ct. 581, 286 U.S. 374, 76 L.Ed. 
1167. 

80. U.S.—Sproles v. Binford, supra. 
Tex.—Pharos v. Bilbo Transp, Co., 
Civ.App., 53 S.W.2d 612. 

87. U S —Sproles v. Binford, Tex., 
52 S.Ct. 581, 286 U.S. 374, 76 L. 
Ed. 1167. 

S.C.—State ex rel. Daniel v. John P. 
Nutt Co, 185 S.E. 25, 3 80 SC. 19, 
certiorari denied Jno. P. Nutt Co. v. 
State of South Carolina ex rel. 
Daniel, 56 S.Ct. 668, 297 U.S. 724, 
80 L.Ed. 1007. 

88 . S.C.—State ex rel. Daniel v. 
John P. Nutt Co., 185 S.E. 25, 180 
S.C. 19, certiorari denied Jno. P. 
Nutt Co. V. State of South Caro¬ 
lina ex rel. Daniel. 66 S.Ct. 668, 297 

U. S. 724, 80 LEd. 1007. 

89. S.C.—State ex rel. Daniel v. 
John P. Nutt Co,; 185 S.E. 26. 180 
S.C. 19, certiorari denied Jno. P. 
Nutt Co. V. State of South Caro¬ 
lina ex rel. Daniel, 56 R Ct. 668, 
297 U.S. 724, 80 L.Ed. 1007. 

90. U.S.—Sproles v. Binford, Tex., 
52 S Ct. 581, 286 U.S. 374, 76 L.Ed. 
1167—Whitney v. Johnson. D C Ky., 
37 F.Supp. 65, affirmed 62 S.Ct. 117, 
314 U.S. 674, 86 L.Ed. 465. 

SC.—State ex rel. Daniel v. John P. 
Nutt Co., 185 S.E, 25, 180 S.C. 19, 
certiorari denied Jno. P. Nutt Co. 

V. State of South Carolina ex rel. 
Daniel, 56 S.Ct. 668, 297 U.S. 724, 
80 L.Ed. 1007. 
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poles, piles, and logs,®^ or telephone, telegraph, or 
electric power companies hauling by means of their 
own vehicles their own materials and equipment 
for construction or maintenance of their own prop¬ 
erty that it permitted a larger weight for one 
type of tractor combination than for another,^3 
or for “certificated** motor vehicles used by a com¬ 
mon carrier than for private vehicles,or for cer¬ 
tain vehicles licensed to operate before a specified 
date than for those licensed thereafter that it 
prohibited separate four-wheel trailers and that 
it authorized special permits in certain instances.^ 
The exceptions provided for in such a statute must 
be strictly construed. 

A statute fixing the maximum width of motor 
vehicles operated on the state highways has been 
held within the legislative power and constitution¬ 
alsuch a statute has been construed as appli¬ 
cable to all motor or power vehicles whether op¬ 
erated as common carriers or for private use.^ A 
statute providing that no motor vehicle shall be 
more than a certain width over all, including load, 
does not declare a rule of reasonable care in load- 
ing2 but prescribes a mandatory condition on the 
use of the highway.^ Where a statute limits the 
total weight of a vehicle and its load, the limit does 
not apply to the total combined weight of a truck 

01, S C.—state ex rel. Paniel v. 

John P. Nutt Co., 185 S.E. 25, 180 
S.C. 19, Certiorari denied Jno. P. 

Nutt Co. V. State of South Caro¬ 
lina ex rel. Daniel, 56 S.Ct. 668, 

297 U.S. 724, 80 L.Ed. 1007. 

92. S.C.—State ex rel. Daniel v. 

John P. Nutt Co, 185 S.E, 25, 180 
S.C. 19, certiorari denied Jno. P. 

Nutt Co. V. State of South Caro¬ 
lina ex rel. Daniel, 56 S Ct. 668, 

297 U.S. 724, 80 L.Ed. 1007. 

93. U.S—^Werner Transp. Co. v. 

Hughes, D.CIIL, 19 F Supp. 425. 

94. Fla.—Tyson v. Stoutamire, 140 
So. 454, 104 Fla. 505. 

Statutes not in IrreconcUalble con¬ 
flict 

Fla.—Tyson v. Stoutamire, supra. 

95. S.D.—Tri-State Transfer Co. v. 

Morrison. 257 N.W. 646, 63 S.D. 

271. 

96. S.C.—State ex rel. Daniel v. 

John P. Nutt Co., 185 S E. 25. 180 
S.C. 19, certiorari denied Jno. P. 

Nutt Co. V. State of South Caro¬ 
lina ex rel. Daniel, 56 S.Ct. 668, 

297 U.S. 724, 80 L.Ed. 1007. 

97. U.S.—Sproles v. Binford, Tex., 

62 S.Ct. 581, 286 U.S. 374, 76 L Ed. 

1167. 

Fla—Zackary v. Morris, 82 So. 830, 

78 Fla. 316. 

Pa. — Commonwealth v. 


and trailer with their loads, but separately to each 
with its load.*^ 

Investigation hy highu^ay employees; weighing. 
Where it reasonably appears to highway employees 
that a truck is overloaded in violation of law, they 
have the right to stop it and investigate,^ and the 
object of provisions giving them such right is to 
aid in the detection of an offense which is declared 
penal.® A statute conferring on license and weight 
inspectors of the state highway department au¬ 
thority, having reason to believe that the gross 
weight of a loaded motor vehicle is unlawful, au¬ 
thority to require that it be weighed has been held 
not to confer such authority on constables or other 
peace officers of the state but under such statute 
a licensed weight inspector has authority to require 
a truck owner to stop and have the truck weighed, 
although he has no warrant for the owner*s arrest.® 

§ 33. - One-Way Streets 

A municipality may restrict motor vehicles to travel 
in one direction on certain streets, and such a regulation 
is not Invalid because it does not apply to other vehicles. 

A municipal corporation, under its police power, 
may restrict motor vehicles to travel in one way or 
direction on a street which is so narrow as to make 
its use by such vehicles in traveling both ways in 

does not except from the restriction 
shipments between private corpora¬ 
tions to he used in construction of 
military equipment, army air ports, 
or other similar purposes.—Consoli¬ 
dated Freightways v. Lamb, 15 N.W. 
2d 74, 73 N.D. 339. 

99. U.S.—South Carolina State 
Highway Department v. Barnwell 
Bros., S.C., 58 S Ct. 510, 303 U.S. 
177, 625, 82 L.Ed. 234. 

Okl.—^Helmerich & Payne v. 
Nunley, 64 P.2d 1088, 176 Okl. 246. 

2. Mich.—^Beckman v. Baraga Tp. 
School Dist., 260 N.W. 152, 271 
Mich. 195. 

Mich.—Beckman v. Baraga Tp. 
School Dist., supra. 

4. Ariz.—^Anderson v. Alabam 
Freight Lines. 169 P.2d 865, 64 
Ariz. 313. 

Tex.—^Hutchison v. Ross, Civ. 
App., 89 S.W.2d 495. 

Tex.—^Rayburn v. Richardson, 
Civ. App., 131 S.W.2d 1000, error 
refused, appeal dismissed 60 S.Ct. 
718, 309 U.S. 632, 84 L Ed. 990 
Overloading as offense see infra § 
685. 

7. Tex.—^Head v. State, 96 S.'W'.2d 
981, 131 Tex.Cr. 96. 

8. Tex.—Cook v. State, 128 S.W.2d 
48. 137 Tex.Cr. 54. 


Gasiewski, 


Quar.Sess., 30 Del.Co. 141—Com¬ 
monwealth V. O’Donnell, 27 North. 
Co., 52. 

Emergency 

U. S—Contract Cartage Co. v. Mor¬ 
ris, D.C.I11., 59 F.2d 437. 

98. Tex.—^Reaves v. State, 50 S.W. 

2d 286, 121 Tex.Cr.R. 488. 
Implement of husbandry 

(1) "Implement of husbandry,” ex¬ 
cepted from statute, does not include 
motortruck and trailer engaged in 
transportation of farm produce.— 
Reaves v. State, supra. 

(2) The moving of one or more 
corn pickers, loaded on a truck, over 
highways of state, from factory of 
manufacturer to farms of buyers, 
when the width of the loaded truck 
exceeds the statutory limit of eight 
feet, and the distance of transporta¬ 
tion is without limit, does not come 
within statutory exception that pro¬ 
visions relating to size of vehicles 
shall not apply to "implements of 
husbandry temporarily moved on the 
highway.”—Wood Bros. Thresher Co. 

V. Eicher, 1 N,W.2d 655, 231 Iowa 
550. 

Military equipment 

Provision that statute limiting size 
of motor vehicles used on state high 
ways shall not apply to carriage of 
equipment of army or defense forces 
I of the government or National Guard 
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§ 34 


the customary manner unusually dang^erous to 
them, their occupants, or to other vehicles and oc¬ 
cupants, or pedestrians on such street and the 
fact that such regulation affects solely the opera¬ 
tion of motor vehicles and fails to regulate the 
operation of all other vehicles using the same street 
does not render it unreasonable or oppressive^o 
or invalid.il An ordinance requiring all vehicles 
on a circular roadway, such as that in a park, to 
drive to the right on entering constitutes such a 
roadway a “one-way street.”!^ The mere desig¬ 
nation, by ordinance, of a street as a one-way street 
does not of itself sanction a deviation from the re¬ 
quirements of a statute requiring vehicles making 
a left turn to pass to the right of the center of an 
intersection.13 

§ 34. - Smoke, Odors, and Noises 

statutory and municipal regulations directed against 
the operation of motor vehicles in such a manner as to 
produce excessive smoke, odors, or noise have been up¬ 
held. 

A regulation is reasonable and valid which re¬ 
quires motor vehicles to be constructed and op¬ 
erated in such a manner as not unduly to emit of¬ 
fensive odors, gas, steam, or smoke,l^ or so as 
not to discharge any embers, oil, or residue from 
the fuel used.15 Under some statutes every motor 
vehicle must have devices which shall be at all 
times in constant operation to prevent excessive or 
unusual noises,and in incorporated cities or town 
devices known as muffler cut-outs must not be 


used.17 Such a regulation in effect prohibits the 
use of automobiles without a muffler,!^ and the pro¬ 
hibition of the use of the cut-out is absolute, re¬ 
gardless of the amount of noise made by the ma- 
chine.i9 

An ordinance prohibiting the equipping of motor 
vehicles, with certain exceptions, with sirens is 
valid and a reasonable exercise of the police pow¬ 
er,even as applied to ambulances.^l An ordi¬ 
nance prohibiting the operation of sound trucks in 
a designated area at any time and in the remaining 
part of the city during specified hours has been held 
valid,-2 and an ordinance prohibiting the conduct¬ 
ing or advertising of any business, occupation, or 
trade on the public ways is not invalid as to a per¬ 
son conducting a private commercial business 
through a sound truck, on the ground that other 
private businesses are so conducted without inter¬ 
ference on the part of the city.2 3 

§ 35. - Miscellaneous Traffic Regulations 

The state or, within its delegated powers, a munic¬ 
ipality, may validly enact regulations governing various 
aspects of the movement of motor vehicles in traffic, as 
with respect to keeping to the right, making turns, the 
right of way, etc. 

Although an ordinance which prescribes a man¬ 
ner of driving a motor vehicle in conflict with the 
provisions of a statute is invalid,24 the state, or 
a municipality under its authority to control its. 
streets, may place warning signs thereon,2 5 es¬ 
tablish automatic signals,2prescribe the rule by 


9. Ky —Commonwealth v. Nolan, 
224 S.W. 506, 189 Ky. 34, 11 A.L.R. 
202 . 

42 C.J. p 637 note 84. 

Antliotity of police commissioner; 
letter 

N.Y.—^Eighth Avenue Coach Corpora¬ 
tion V. City of New York, 10 N.Y.S. 
2d 170, 170 Misc. 243, affirmed 20 
N.y.S.2d 402, 259 App Div. 870, af¬ 
firmed 35 N.E.2d 907, 286 N.Y. 84— 
McCarthy v. City of New York, 10 
N.Y.S 2d 170, 170 Misc. 243, af¬ 
firmed 20 N.Y.S.2d 401, 259 App. 
Div. 870, affirmed 35 N.E 2d 684, 
286 N.Y. 626. 

10. Ky—Commonwealth v. Nolan, 
224 S.W. 506, 180 Ky. 34, 11 A.L.K 
202 . 

11. Ky—^Commonwealth v. Nolan, 
supra. 

12. Colo.—^Hedges v. Mitchell, 194 
P. 620, 69 Colo. 285. 

Operation in parks generally see in¬ 
fra § 36. 

13. Mo.—Kenney v. Hoerr, 23 S.W 
2d 96, 324 Mo 368. 

14. III.—Chicago V. Walden W. Shaw 


Livery Co., 101 NB. 588, 258 Ill. 
409. 

42 C.J. p 637 notes 89, 90. 

Ordinance nullified, lay statute 
Pa*.—Commonwealth v. Carter, 9 Pa. 
Dist. & Co. 428, 29 Dauph Co. 292, 
18 MunLK 62. 

15. Ill,—Chicago V. Walden W. Shaw 
Livery Co., 101 N.E. 588, 258 Ill. 
409. 

10. Minn—Johnson v. Berquist, 239 
N.W. 772. 184 Minn. 576. 

Tex.—Hines v. Foreman, Com.App., 
243 S.W. 479. 

17. Tex.—Hines v. Foreman, supra. 
42 C.J. p 637 note 95. 

18. Tex.—^Hines v. Foreman, supra. 
Vehicles working upon highway 

Provision making statute inappli¬ 
cable to motor vehicles working upon 
highway held to apply to require¬ 
ment of muffler.—Johnson v. Berg- 
quist, 239 NW. 773, 184 Minn. 576 

19. Tex.—Hines v Foreman, Com. 
App.. 243 S.W. 479. 

ao. Okl.—Ex parte Hall, 294 P. 823, 
49 Okl.Cr. 366. 

21- Okl.—^Bx parte Hall, supra. 
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22. Ky.—Brachey v. Maupin, 126 S. 
W.2d SSI, 277 Ky. 467, 121 A.L.R. 
969. 

Nuisance 

Ky.—Brachey v. Maupin, supra. 

23. Ky.—Maupin v. City of Ivouis- 
villo. 144 S.W.2d 237, 284 Ky. 195. 

Reason for rule 

Such objection was directed to im¬ 
proper administration or (‘iiforcc- 
ment, and not against prohibitive 
provisions, of ordinance.—Maupin v. 
City of Louisville, supra. 

24. Ohio.—Schwartz v. Badila, 14 N. 
E.2d 609, 133 Ohio St. 44L-—Schnei- 
derman v. Sosanstein, 167 N.E. 158, 
121 Ohio St. 80, 64 A.L.lt. 981. 

25. Pa.—Automobile Club v. East 
McKeesport, 24 Pa.Dist. 815, 43 Pa. 
Co. 18. 

42 C.J. p 637 note 1. 

26. Mo—Cavanaugh v. Gerk, 280 S. 
W. 51, 313 Mo. 375. 

N.T.—People V. Wolf, 275 N.Y S. 434,. 
3 53 Misc. 230. 

Conformity to state regulations 
Conn.—Squires v. Wolcott, 62 A.2d: 
305, 133 Conn. 449. 
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which traffic is moved at street intersections con¬ 
trolled by automatic signals,^7 jimit the operation of 
motor vehicles by drivers with learners’ permits to 
streets designated as learners' streets,require the 
operator of a motor vehicle to stop when signaled 
to do so by the driver of a team of horses and to 
exercise the highest degree of care,-9 or to give 
leasonable warning of his approach.^O A munici¬ 
pality may require the driver or operator of a mo¬ 
tor vehicle to obey the signals or directions of a 
traffic officer at a street intersection but an or¬ 
dinance which puts the operator of a motor vehicle 
in the arbitrary power of a police officer regardless 
of the circumstances is invalid,^^ as where it de¬ 
clares that he must at all times comply with any 
direction by voice or hand of any member of the 
police force as to stopping, starting, approaching, 
or departing from any place.^^ 

Keeping to right; turns. The state or a munici¬ 
pality may require motor vehicles to keep to the 
right except when passing a vehicle ahead, 34 to 


§ 

keep as near to the right-hand curb as possible, 
and to keep to the right of safety zones.3® A state 
or a municipality may enact regulations relating to- 
motor vehicles making turns,37 such as those re¬ 
quiring signals. 3 8 

Right of zvay. A state or a municipality may 
regulate the right of way at street intersections,39 
may provide that fire apparatus shall have the right 
of way at street intersections,40 or may give pedes¬ 
trians the right of way within any part of a street 
intersection in the residential portion of the city;4^ 
but an ordinance as to the right of way is void if 
it contravenes a statute.^3 

Stop streets; passing into znain thoroughfare^ 
The purpose of a statute governing favored ways- 
or boulevards and requiring drivers of motor vehi¬ 
cles to stop before entering them is to permit ve¬ 
hicles on such favored ways to move freely, thus 
accelerating the flow of traffic thereover ;43 but 
such facilitation of travel upon arterial roads is 
not intended to be at the expense of life and limb.44 


Tex.—Lamar & Smith v. Stroud, Civ. 

App., 5 S.W.2d 824, error dismissed. 
Inconsistent orcLer hy army convoy 
commander 

A rule of state department of pub¬ 
lic works requiring- traffic to slop at 
red light at intersection was binding 
on commander of army truck convoy 
and on driver in convoy in absence 
of any inconsistent order which he 
was bound to obey, and any incon¬ 
sistent order by commander would be 
illegal.—Neu v. McCarthy, 33 N.E.2d 
570, 309 Mass. 17. 133 A.L.R. 1291. 

27, Ill.—Schneiderman v. Interstate 
Transit Lines, 69 N.E.2d 293, 394 
Ill. 569. 

Exceptions 

The fact that a statute requiring 
traffic to move on green signal and 
stop on red contains certain excep¬ 
tions IS convincing evidence that no 
others were contemplated.—Merkling 
V. Ford Motor Co., 296 N.T.S. 393, 
251 App.Div. 89. 

28. N Y.—Schwartzberg v. Walland- 
er, 73 N.Y S.2d 675, 190 Misc. 236. 

29, Mo—Hays v. Hogan, ^OO S.W. 
286, 273 Mo. 1, L.R.A.1918C 715. 
Ann.Cas.l918E 1127. 

30, Ga—Holland v. State, 76 S.E. 
104, 11 Ga.App. 769. 

Begnlatlon held clear and definite 
Ga.—Holland v. State, supra. 

31. Mo.—American Auto Ins. Co. v. 
United R. Co., 206 S.W. 257, 200 
Mo.App. 317. 

N.T.—People v. Loring, 191 H.T.S. 
506, 117 Misc. 495. 

32. Mo.—St. Louis V. Allen, 204 S 
W. 1083, 275 Mo. 501, L.R.A.191SF 
1110 . 


33. Mo.—St. Louis V. Allen, supra. 

34. Or.— Corpus Juris cited in Merc¬ 
er V. Risberg, 188 P 2d 632, 636. 

Wash.—^Hiscock v. Phinney, 142 P. 
461, 81 Wash. 117, Ann.Cas.l916E 
1044. 

Signal before passing 
Miss.—Somerville v. Keeler, 145 So. 
721, 165 Miss. 244. 

35. Cal.—Christiansen v. Rollings, 
112 P.2d 723, 44 CalApp.2d 332. 

Tenn.—^Union Transfer Co. v. Finch, 
64 S.W.2d 222, 16 Tenn.App. 293. 

42 C.J. p 622 note 97 [a]. 

Briving' on shoulder not required 
Cal —Ketchum v. Pattee, 98 P.2d 
1051, 37 Cal.App.2d 122. 
Slow-moving vehicles 
Utah—^Dixon v. Bergin, 228 P. 744, 
64 Utah 195. 

Bounding a curve 

Ga.—La Hatte v. Walton, 184 S.E. 
742, 53 Ga.App. 6. 

Statute held uncertain and indefinite 
Ga—Hale v. State, 94 S.E. 823, 21 
Ga.App. 65S. 

42 C.J. p 621 note 79 [h]. 

36. Ohio.—City of Cleveland v. 
Gustafson, 180 N.E. 59, 124 Ohio St. 
607, 79 A.L.R. 1325. 

37. Pa.—Onorato v. Kosicki, Com. 
PL, 25 Erie Co. 216. 

Impossible standard not established 
Ohio.—^Hopkins v. Kissinger, 166 N.E. 

916, 31 Ohio App. 229. 

Strict construction 
Mass.—Nickerson v. Boston Elevated 
Ry., 66 N.E.2d 193. 319 Mass. 220. 
statute prevails over ordinance 
vy.—Tharp v. Elhert Coal & Team¬ 
ing Co.. 11 S.W.2d 93, 226 Ky. 421. 
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38, U.S.—Keller v. Brooklyn Bus 
Corporation, C.C.A.N.Y, 128 F.2d 
510. 

Ill—Pettit V. Weil-McLain Co., 252 
Ill.App. 423. 

Conflict with statute not shown 
Ark.—Shipp v. Missouri Pac. Transp. 

Co., 122 S.W.2d 593, 197 Ark. 104. 
Mo.—Brown v. Raffety, 136 SW.2d 
717, 234 Mo.App. 620. 

39, W.Va.—Weismantle v. Petros, 19 
S.B.2d 594, 124 W.Va 180. 

Veblclo making turn 
Tex.—Rojas v. Vuocolo, Civ.App., 177 
S.W. 2d 957, reversed on other 
grounds 177 S.W,2d 962, 142 Tex. 
152. 

Statute held repealed 
N.J.—^Roberts v. Saunders, 194 A. 1, 
118 N.J Law 548. 

40, Wis.—Sutter v. Milwaukee Bd. 
of Fire Underwriters, 160 N.W. 57, 
1034, 164 Wis. 532. 

42 C.J. p 637 note 4. 

41, Wash.—Durham v. Crist, 38 P. 
2d 1054. 180 Wash. 213. 

42, Ill.—Robbins v. Illinois Power & 
Light Corporation, 255 Ill.App. 106, 

Statute and ordinance held not In. 
conflict 

Ark.—Shipp V. Missouri Pac. Transp, 
Co., 122 S.W 2d 593, 197 Ark. 104. 
Ill.—Tuttle V. Checker Taxi Co„ 279 
IlLApp. 455. 

43, Md.—^Madge v. Pabrizio, 20 A. 
2d 172, 179 Md. 517. 

44, N.C.—Groome v. Davis, 2 S.E.2d 
771, 215 N.C. 510. 

Such laws and those regarding 
speed are intended to afford an addi- 
1 tional protection, both to those trav- 
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The validity of a statute requiring- that one passing 
from a side street into a main thoroughfare where 
persons or vehicles are not plainly discernible shall 
have his motor vehicle under perfect control has 
been sustained.^S Subject to the requirements of 
statutes,46 a municipality may designate certain 
streets as right-of-way streets and require a vehicle 
to come to a full stop before driving into such 
right-of-way street from a cross street^unless the 
selection of the right-of-way streets is arbitrary 
and such a regulation has been held not void as in 
conflict with a statute as to the right of way at in¬ 
tersections^^ or as to speed.^® 

Operation with respect to street cms and school 
busses. The state or a municipality may regulate 
the passing by a motor vehicle of street cars taking 
on or discharging passengers,and may require 
that a motor vehicle shall not turn to the left into 
the track reserved for street cars, but shall pass 
to the right of a street car overtaken,52 or that a 
motor vehicle shall stop when a school bus is re¬ 
ceiving or discharging passengers.53 

Controlling pedestrians; crosswalks. A city has 
power to designate portions of the street to be used 
by motor vehicles and other portions to be used by 


pedestrians.54 A regulation designating the points 
for crossing the streets, and controlling pedes¬ 
trians' movements at points where traffic is heavy, 
which before the advent of the automobile would 
have been arbitrary and unreasonable, may now by 
reason of changed and complicated conditions be 
entirely reasonable and necessary ;'55 and therefore 
an ordinance regulating the places where pedestri¬ 
ans may cross streets is a proper and reasonable 
exercise of the police power®® unless such regula¬ 
tion is a field intended to be fully occupied by state 
legislation.®7 Likewise, an ordinance making it 
unlawful to drive an automobile into a crosswalk 
for pedestrians while a pedestrian is crossing®® 
or requiring the sounding of an alarm when driv¬ 
ing across a sidewalk® ^ has been held valid. 

A statute giving a state highway commission 
power to make rules or regulations for traffic on 
state highways has been held not to authorize the 
commission to adopt a rule as to the side of the 
highway on which pedestrians should travel.®® 

§ 36. - Operation in Parks 

The state or its authorized agency, such as park 
commissioners or officers, may reasonably regulate the 
operation of motor vehicles in public parks. 


ellng on arterial highways and those 
entering them from intersecting 
roads, from dangers arising because 
of the frequency of travel along the 
through highway, and must he taken 
in pari materia, as a whole, and the 
constitutent parts given only that 
influence in the resulting complex 
which is consistent with the purpose 
of the statutes.—Groome v. Davis, 
supra. 

45, Minn.—State v. Waterman, 127 
N.W. 473, 112 Minn. 157. 

46. N.H—Legere v. Buinicky, 35 A. 
2d 508. 93 N.H. 71. 

Typo and location of signs 
Mo.—Prewitt v. City of St. Joseph, 
70 S.W.2d 916, 334 Mo 1228. 
N.T.—People v. Wolf, 275 NT.S. 434, 
153 Mlsc. 230. 

Ordinance not effective nntil signs 
installed 

Ill.—Dina v. Passaglia, 23 NE.2d 773, 
302 Ill.App. 159. 

47- Tex—Ex parte Wilchar, 278 S. 
W. 850, 102 Tex.Cr. 549. 

Delegation of power to police com¬ 
missioners 

Cal.—Gould V. Western Dairy Prod¬ 
ucts, 55 P.2d 274, 12 CalApp.2d 
188. 

Entering hard-surfaced road 
Ala.—L. Hammel Dry Goods Co. v. 
Hinton, 112 So. 638, 216 Ala. 127. 


48. Tex.—Ex parte Wilchar, 278 S. 

W. 850, 102 Tex.Cr. 549. 

42 C.J. p 637 note 8. 

49- Ala.—L. Hammel Dry Goods Co. 

V. Hinton. 112 So. 638, 216 Ala. 127. 
Okl.—^Westlake v. Cole, 241 P. 809, 
115 Okl. 109. 

Tex.—^Ex parte Wilchar, 278 S.W. 
850, 102 Tex.Cr. 549. 

50. Tex.—Ex parte Wilchar, supra. 

51. Ill.—Tuttle V Checker Taxi Co., 
279 I11.APP. 455. 

Ind.—^Hoosier Mfg. Co. v. Berry, 149 
N.E. 723, 197 Ind. 368. 

Minn.—Kieger v. St. Paul City By. 
Co. 11 N,W.2d 757, 216 Minn. 38— 
Ruddy V. Ingebret, 204 N.W. 630, 
164 Minn. 40, 44 A.L.B. 159. 

Mont.—Carey v. Guest, 258 P. 236, 
78 Mont. 415. 

Ohio.—City of Cleveland v. Sado, 
App, 61 N.B.2d 910, appeal dis¬ 
missed 64 N.E.2d 322, 146 Ohio St. 
126. 

42 C.J. P 637 note 5. 

52. Ill—Chicago v. Keogh, 125 NB. 
881, 291 Ill. 188. 

42 C.J. p 637 note 6. 

53. Tex.—^Beeves v. Tittle, Civ.App , 
129 S.W.2d 364, error refused. 

54. Ill.—City of Elmhurst v. Buett- 
gen, 68 N.B.2d 278, 394 Ill. 248. 

55. Miss.—Snyder v. Campbell, 11C 
So. 678, 145 Miss. 287, 49 A.L.B 
1402. 

42 C.J. p 638 note 14. 
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Municipal regulation of pedestrians 
generally see the C.J.S. title Mu¬ 
nicipal Corporations § 1759, also 
44 C.J. p 1027 note 63-p 1028 note 
65. 

58. Ky.—^Pryor’s Adm’r v. Otter, 105 
S.W.2d 564, 268 Ky. 602. 

Miss—Snyder v. Campbell, llO So- 
678, 145 Miss. 287, 49 A.L.B. 1402. 
Yielding right of way 

Ordinance providing that a pedes¬ 
trian .•'.ros.sing a roadway at any 
point other than within a cros.swalk 
shall yield the right of -way to vehi¬ 
cles on the roadway, but that this 
requirement shall not relieve cither 
the operator of a vehicle or a pedes¬ 
trian from the duty of exorci.sing due 
care, is not invalid as being in con¬ 
flict with statute defining the duty 
of the operator of a motor v(‘hiclo on 
approaching a person walking upon 
or along a public highway.—Tuttle 
V. Checker Taxi Co., 279 Ill.App. 455. 

57. Cal.—Pipoly v. Benson, 125 P. 
2d 482, 20 Cal.2d 366, 147 A-L.B. 
515—Nosbonne v. Brill, 128 P.2d 
57, 53 Cal.App.2d 436—Wilton v. 
Henkin, 126 P.2d 425, 62 Cal.App. 
2d 368. 

58. Cal.—Borum v. Graham, 40 P.2d 
866, 1 Cal.App.2d 331. 

59. Tex.—^Miks v. Death, Civ.App., 
26 S.W.2d 726. 

10. Ark.—Snow v, Riggs, 290 S.W 
591, 172 Ark. 835- 
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The operation of motor vehicles over highways in 
public parks may he regulated directly by the legis¬ 
lature, or by its authorized agency,"®^ such as the 
commissioners or officers who have charge of such 
parks, or by a municipality.Within the limits 
of the power delegated to them, and subject to the 
limitation that the regulations adopted by them are 
reasonable®® and not in conflict with statutory regu¬ 
lations,®® such commissioners or officers may make 
regulations limiting the rate of speed of motor ve¬ 
hicles on highways of which they have charge,®'^ 
and such regulations are not abrogated by a stat¬ 
ute regulating the speed of automobiles throughout 
the state and referring only to automobiles on pub¬ 
lic highways.®® Such commissioners or officers, 
under their power to prescribe reasonable rules 
and regulations, may also regulate the course of 
traffic in parks,'®® prescribe the size or kind of mo¬ 
tor vehicles that may be operated therein,*^0 and 
may even exclude motor vehicles from some of 
such highways*^^ except under a special permit in 
addition to the ordinary automobile license.^^ 

Where the park commissioners have not passed 
any regulations concerning motor vehicles on high¬ 
ways within their control, the general state law ap¬ 
plies,*^® as in respect of the speed of motor vehicles 
in the parks.*^^ 

§ 37. - Driving while Intoxicated or after 

Conviction Therefor 

The offense of driving while intoxicated, or aft¬ 
er conviction for such driving, is discussed infra 
§§ 625-637. Intoxication as an element in the com¬ 
petency of a driver, as involved in injuries from 
the operation of a motor vehicle, is discussed infra 
§ 265. 

Examine Pocket Parts for later cases. 


§ 38. Duty after Accident 

A statute requiring the operator of every motor ve¬ 
hicle involved in an accident resulting In death or in¬ 
jury to make specified reports has been held valid. In- 
determining the constitutionality of a motor vehicle 
financial responsibility act, the test to be applied is one 
of reasonableness. 

A statute requiring the operator of every motor 
vehicle involved in an accident in which any per¬ 
son is killed or injured to make reports there speci¬ 
fied has been held valid.A motorist, by filing^ 
such a report, asserts in effect that it contains a 
recital of all the material facts known to him.*^® 
In determining the constitutionality of a motor ve¬ 
hicle financial responsibility act, requiring proof of 
ability to respond in damages for injuries caused by 
the operation of motor vehicles, the test to be ap¬ 
plied is one of reasonableness.'^"^ 

Offenses and prosecutions under statutes requir¬ 
ing the operator of a motor vehicle, after an acci¬ 
dent, to stop, give assistance, make known his name 
and address, report the accident, or the like, and 
providing a penalty for failure to do so, are dis¬ 
cussed infra §§ 67d-683. 

§ 39. Transfer and Sale 

As discussed infra § 40, statutes specifically reg¬ 
ulating the transfer and sale of motor vehicles have 
been the subject of many judicial holdings. The 
effect of violation of, or noncompliance with, such 
statutes is considered infra § 41. 

Examine Pocket Parts for later cases. 

§ 40. - Statutory Regulation 

a. Nature and purpose in general 

b. Validity 

c. Construction, operation, and effect 

d. Effect of compliance with statute 


61. Pa.—^Rockett y. Philadelphia, 
100 A. 826, 256 Pa. 347. 

42 G.J. p 638 note 17. 

62. N.Y.—Palisades Interstate Park 
Com'rs V. Lent, 147 N.E. 228, 240 
N.Y. 1. 

63. Mass.—Commonwealth v. Tyler, 
85 N.E. 569, 199 Mass. 490. 

42 C.J. p 638 note 19. 

64. Wyo.—Blumenthal v. City of 
Cheyenne, 186 P.2d 556. 

65. N.Y.—^People v. Shellenberff, 117 
N.Y.S. 820. 133 App.Div. 79. 

42 C.J. P 638 note 20. 

60. Ill.—^Elie V. Adams Express Co., 
133 N.E. 243, 300 Ill. 340. 
pa.—Commonwealth v. Jones, 21 Pa. 
Dist. 411. 

67. Ill.—^Hartje v. Moxley, 85 N.E. 

216, 235 Ill. 164. 

42 C.J. p. 638 note 22. 


68. Mass.—C ommonwealth v. 
Crowninshield, 72 N.E. 963, 187 
Mass. 221, 68 L.B.A. 245. 

69. N.Y.—^Palisades Interstate Park 
Com'rs V. Lent, 147 N.E. 228, 240 
N.Y. 1. 

42 C.X p 638 note 24. 

70. N.Y.—^People v. Shellenbergr, 117 
N.Y.S. 820, 133 App.Div. 79. 

42 C.J. P 638 note 25- 

71. N.Y.—^Palisades Interstate Park 
Com'rs V. Le-nt, 147 NE. 228, 240 
N.Y. 1—.People v. Waldo, 131 N.Y. 
S. 307. 72 Misc. 416. 

72. Ill.—^People V. Chicago Motor 
Bus Co.. 129 N.B. 114, 295 Ill. 486. 

N.Y.—^Palisades Interstate Park 
Com’rs V. Lent, 147 N.E. 228, 240 
1 N.Y. 1. 


73- III.—People v. Lloyd, 178 Ill- 
App. 66. 

74. Ill.—^People v. Lloyd, supra. 

Speed generally see supra §29. 

75. Mass.—^In re Opinion of the Jus¬ 
tices, 171 N.E. 294, 271 Mass. 582, 
69 AL.R. 388. 

76. N.H.—^L’Esperance v. Sher¬ 

burne. 155 A. 203, 85 N.H. 103. 

77- Mich.—Surtman v. Secretary of 
State, 15 N.W.2d 471, 309 Mich. 
270, certiorari dismissed 65 S.Ct. 
267, 323 U.S. 806, 89 L Ed. 643. 

Bond or security as condition to se¬ 
curing licemse see infra § 109 et 
seq. 

Act held valid 

Mich.—Surtman v. Secretary of 
State, supra. 


159 



MOTOB VEEICLE8 


60 C.J.S. 


•§ 40 

a. Nature and Foipose in General 

It has generally been held that statutes specifleally 
regulating the transfer and sale of motor vehicles are 
not primarily for revenue, and are not intended to pre¬ 
vent sales and transfer of interests in motor vehicles, but 
are police regulations. 

It has generally been held that statutes specifical¬ 
ly regulating the transfer and sale of motor ve¬ 
hicles are not primarily for revenue, although in- 
•cidentally intended therefor,and are not intended 
to prevent sales and transfers of interests in motor 
vehicles.'^s but are police regulations^O for the pur¬ 
pose of identifying motor vehicles,®^ providing the 
means whereby it may be readily ascertained who 
their owners may be,^^ preventing theft of motor 


vehicles83 or traffic in stolen motor vehicles, ^.id- 
ing in the apprehension of criminals,§5 and protect¬ 
ing the public from the evils arising from the un¬ 
regulated use, sale, and transfer of motor vehi¬ 
cles,86 from crime committed by their use,87 and 
from fraud and imposition.® 8 

b. Validity 

The regulation of the purchase and sale of motor ve¬ 
hicles is a proper subject for legislative action, and stat¬ 
utes relating specifically to the transfer and sale thereof 
are generally held to be valid. 

The regulation of the purchase and sale of motor 
vehicles is a proper subject for legislative action,89 
and statutes relating specifically to the transfer 


‘78. Va.—Thomas v. Mullins, 149 S. 
E. 494, 153 Va. 3S3. 

42 C.J. p 773 note 52. 

‘79. Tex.—Hickshaugh Lumber Co. 

V. Fidelity & Casualty Co. of New 
York, Civ.App., 177 S.W.2d 802 

<80. Ky.—Crook v. Blackburn, 71 S- 

W. 2d 9S6, 254 Ky. 405—Higgin¬ 
botham V. Higginbotham's Trustee 
in Bankruptcy. 69 S.W 2d 329, 253 
Ky 218—Moore v. Wilson, 18 S W. 
2d 873, 230 Ky. 49. 

Mo.—^Pearl v. Interstate Securities 
Co., App„ 198 S.W.2d 867, reversed 
on other grounds, Sup., 206 S.W.2d 
975—Robertson v. Snider, App., 63 
S,W.2d 508. 

Mont.—Bond Lumber Co. v. Tim¬ 
mons, 267 P. 802, 82 Mont, 497. 

Pa.—Braham & Co. v, Steinard-Han- 
non Motor Co., 97 Pa.Super. 19— 
Personal Finance Co. v. Cohon, 43 
Pa.D]st. & Co. 215, 22 Wash.Co, 
30, 55 York Leg.Rec 182. 

Va.—Sauls v. Thomas Andrews & Co„ 
176 S.E. 760, 163 Va. 407. 

Wash,—G. A. Campbell Co. v. Frets, 

9 P.2d 1082, 167 Wash. 676. .{ 

42 C.J. p 620 note 67 [b]—p 773 note' 
53. I 

Violation as offense see infra § 689. | 

81. Cal.—^Parke v. Franciscus, 228 ] 
P. 435, 194 Cal. 284. 

82. Cal—^Bunch v. Kin, 37 P.2d 744, ! 
2 Cal.App.2d 81- 

Or,—^W. S. Maxwell Co. v. Southern 
Oregon Gas Corporation, 74 P.2d 
594, 158 Or. 168, 114 A.L R. 697, 
opinion adhered to 75 P.2d 9, 158 
Or. 168, 114 A.LR. 697—Thiering I 
V. Gage, 284 P. 832, 132 Or. 92. 

83- Ill-—Smith v. Rust, 33 NB.2d 
723. 310 III.APP. 47—L. B. Motors, | 
Inc. V. Prichard, 25 N.E.2d 129, 303 
Ill.App. 318. 

Mich.—Taylor v. Burdick, 30 N.W.2d 
418, 320 Mich. 25—Endres v. Mara- 
Rickenbacker Co., 219 N.W. 719, 
243 Mich. 5. 

Miss.—Hartford Fire Ins. Co. v. 
Knight, I'll So. -748, 146 Miss. 862. 

- Mo.—Pearl v. Interstate Securities 
Co., App., 198 S.W.2d 867, reversed 


I on other grounds. Sup., 206 SW.2d 
975. 

Pa —Braham & Co. v. Steinard-Han- 
non Motor Co., 97 Pa. Super 19— 
Brenner v. Pecarsky, 86 Pa.Super. 
414—Personal Finance Co. v. Coh¬ 
on, 43 PaDist. & Co 215, 22 Wash. 
Co. 30, 55 York Leg.Rec 182. 

Tex—Motor Inv Co. v. Knox City, 
174 S.W.2d 482, 141 Tex. 530— 
Pioneer Mutual Compensation Co. 

V. Diaz, Civ App., 178 SW.2d 121, 
affirmed 177 SW.2d 202, 142 Tex. 
184—Gabert v. Eastus, Civ App., 62 
S.W 2d 618, reversed on other 
grounds, Eastus v. Gabert, 93 S- 
W2d 396. 127 Tex. 290. 

Va.—Thomas v. Mullins, 140 S.E. 494, 
153 Va. 383. 

42 C.J. p 773 note 55. 

C4. Ariz.—^Pacific Finance Corpora¬ 
tion V Gherna, 287 P. 304, 36 Anz. 
509. 

Kan.—Sorenson v. Pagenkopf, 101 P. 

2d 928, 151 Kan. 913. 

Ky.—Colonial Finance Co. v. Hunt, 
160 S.W.2d 591, 290 Ky. 299. 

Mo.—^Peper v. American Exchange 
Nat. Bank in St. Louis, App , 205 
S.W.2d 215, affirmed, Sup., 210 S. 

W. 2d 41—Evens v. Home Ins. Co. 
of New York, 82 S.W.2d 111, 231 
Mo,App 932—^Robertson v. Snider, 
App., 63 S.W.2d 508. 

N.J.—^Merchants’ Securities Corpora¬ 
tion V. Lane, 150 A. 550, 106 N.J. 
Law 576. 

Ohio.—Commercial Credit Co. v. 
Schreyer, 166 NE 808, 120 Ohio St. 
568, 63 A.L.R. 674. 

Pa.—Braham & Co. v. Steinard-Han- 
non Motor Co., 97 Pa.Supcr. 19— 
Personal Finance Co. v. Cohon, 43 
PaDist. & Co. 21.5, 22 Wash.Co. 30, 
55 York Leg Rec. 182. 

Tex.—Motor Inv. Co. v. Knox City, 
174 S.W.2d 482, 141 Tex. 530— 
Pioneer Mutual Compensation Co- 
V. Diaz, Civ.App., 178 S.W.2d 121, 
affirmed 177 S.W.2d 202, 142 Tex. 
184—^Hicksbaugh Lumber Co. v. 
Fidelity & Casualty Co. of New 
York, Civ.App., 177 S.W.2d 802. 
85. Mo.—Peper v. American Ex- 
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change Nat, Bank in St. Louis, 
App. 205 SW.2d 215, affirmed, 
Sup. 210 S.W.2d 41—Evens v. 
Home Ins. Co. of New York, 82 S. 
W.2d 111, 231 Mo.App. 932 
Or.—Larison-Freos Chevrolet Co. v. 
Payne, 96 P 2d 1067, 163 Or. 276. 

80. Ill—Smith V. Rust, 33 N.E.2d 
723, 310 in App. 47—L. B Motors, 
Inc. V. Prichard, 25 N.E.2d 129, 
303 Til App. 318. 

Or.—Larison-Frees Chevrolet Co. v. 

Payn.^, 96 P.2d 1067, 163 Or. 276. 
MorChimvtions of wicked 

The statutes are de.signod to pro¬ 
tect the innocent and guileless from 
the machinations and wile.s of the 
wicked—Peper v. American Ex¬ 
change Nat. Bank in St. Louis, Mo. 
App., 205 SW.2d 216, nfllrmed, Sup., 
210 S.W.2(I 41—Evens v. Htime Ins. 
Co. of New York, 82 S.'\V.2d 111, 231 
Mo.App. 932. 

87. Ill.—Smith V. Rust, 33 N.E.2d 
723, 310 IIl.App. 47—L. IJ. Motors, 

l nc. , v. Prichard. 26 N.E 2d 129, 
303 IIl.App, 318. 

88. Ind.—Guaranty Discount Corpo¬ 
ration V. Bowers, 168 N.K. 231, 94 

l nd. App. 373. 

Kan.—Soron.sen v. Pagi-nkopf, 101 P. 

2d 928, 151 Kan. 913. 

Mich.—Taylor v. Burdick, 30 N.W.2d 
418, 320 Mich. 25—Bndrc.s v. Mara- 
Rlckc-nbaoker Co., 219 N.W. 719, 
213 Mich. 5. 

Ohio.—Mock V. ICaffils, C2 N.E.2d 172, 
75 Ohio St. 305, 

Pa.—Brenner v. l^ocarsky, 86 I'a.Su- 
per. 114—Peoples-IMtt.slnirgh Trust 
Co. V. Lynch, Com.Pl, 92 T’ittsb. 
Leg.J. 74. 

Tex.—Motor Inv. Co. v, Knox City, 
174 S.W.2d 482, 111 T<'X. .630- 
Utah.—Jackson v. James, 89 l>.2d 235, 
97 Utah 41. 

Va.—^Thomas v. Mullins, 149 S.E. 494, 
153 Va. 383. 

42 C.J. p 773 note 5C. 

89. Neb.—Nelsen v. Tilley, 289 N. 
W. 338, 137 Neb. 327, 126 A.L.R. 
729. 
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and sale thereof are generally held to be valid as 
within the police power of the legislatures.^® So, a 
statute may validly and constitutionally provide that 
sales of motor vehicles made in violation thereof 
shall be void and that no title shall pass until there 
has been a compliance with the provisions of the 
act.®^ The action of the legislature in classifying 
the person in possession of a motor vehicle under 
a contract of conditional sale as the owner thereof 
is not arbitrary or discriminatory.®^ A statute re¬ 
quiring issuance of a new certificate on transfer of 
title is not invalid because it designates a mortgagee 
as an owner of the automobile.®® A statute provid¬ 
ing that title to a motor vehicle shall not be trans¬ 
ferred or a certificate of registration issued by the 
state motor vehicle commissioner unless all taxes 
due and in arrears thereon have been paid is not 
invalid because by its express terms it does not ap¬ 
ply to commercial trucks.®^ 

c. Construction, Operation and Effect 

(1) In general 

(2) Particular statutory requirements 

(3) Retrospective effect 

(1) In General 

The law governing the transfer of motor vehicles is 
written into every contract made pursuant to the statute, 
and in construing such statutes the courts endeavor to 
ascertain and give effect to the intention of the legisla¬ 
ture. 


The law governing the transfer of motor vehi¬ 
cles is written into every contract made pursuant to 
the statute;®^ and a dealer in automobiles must ac¬ 
cept the law as he finds it, and obey its commands, 
even at the cost of inconvenience to himself, and, 
perhaps, loss of profits.®® In construing statutes 
regulating the sale and transfer of motor vehicles, 
it is the primary endeavor of the courts to ascertain 
and give effect to the intention of the legislature.®'^ 
While general statutes dealing with the relationship 
between a buyer and seller are inapplicable in de¬ 
termining the ownership of automobiles where sub¬ 
sequent provisions governing the question of trans¬ 
fer of title of automobiles have been enacted,®® 
motor vehicles are not excluded from the provisions 
of general statutes where the motor vehicles stat¬ 
ute is not intended to provide an exclusive and com¬ 
plete means of transferring such property.®® Ac¬ 
cordingly, it will not be assumed that the legisla¬ 
ture, by the enactment of the motor vehicles regis¬ 
tration act, intended to change a long-standing 
rule that the sale of personalty need not be evi¬ 
denced by a written instrument unless it so re- 
quires.l 

Unless otherwise provided, statutory requirements 
as to the transfer and sale of motor vehicles have 
been held to contemplate only volimtary sales made 
by the owners,® and, in the absence of fraud or 
collusion, do not comprehend sales under judicial or* 


Conditional sales 

Statute providing: that, in cases of 
conditional sale of a motor vehicle, 
record of sale with commissioner of 
motor vehicles shall he deemed suf¬ 
ficient compliance with provisions of 
Conditional Sales Act, is censtitu- 
tional.—Automobile Banking Corpo¬ 
ration V. Klein, 197 A. 422, 16 N.J. 
Misc. 127. 

90. Mich.—Salway v. Alger, 32 N-W. 

2d 505, 321 Mich. 211 
Neb.—Nelsen v. Tilley, 289 N.W. 388, 
137 Neb. 327, 126 A-L-R. 729. 

42 C.J. p 773 note 57. 

31 . Tex.—Elder Chevrolet Co. v- 
Bailey County Motor Co., Civ.App., 
151 S.\V2d 938. 

Validity of transfers not complying: 
with statutory regulations general¬ 
ly see infra § 41 b. 

32 N.T.—Welch v. Hartnett, 215 N. 

T.S. 540, 127 Misc. 221. 

93. U-S.—In re Senetos, D.C.Cal., 29 
F.2d 854. 

94. Md.—Grossfeld v. Baughman, 
129 A. 370, 148 Md. 330. 

95. Or.—Sargent v. Pendleton Auto 
Co., 257 P. 23, 121 Or. 677. 
Reguiremeat of written, contract 

on transfer of automobile impliedly 
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becomes part of agreement for sale. 
—W. P. Herbert Co. v. Powell, 266 P. 
620, 90 Cal.App. 782. 

96. Or.—Larison - Frees Chevrolet 
Co. V. Payne, 96 P.2d 1067, 163 Or. 
276. 

97. Iowa—Union Bank & Trust Co. 
of Stanwood v. Willey, 24 N.W.2d 
796, 237 Iowa 1250. 

Va.—Thomas v. Mullins, 149 S.E, 494, 
153 Va. 383. 

Sjnsdem generia 

The language ‘‘automobile acces¬ 
sories,” in provision of motor vehicle 
registration statute that it shall not 
apply to filing or recording of liens 
on tires, radios, heaters, or other au¬ 
tomobile acc_essories only, refers to 
same kind o^ things as tires, radios, 
etc., under ejus^em generis doctrine, 
and hence does not include a “trail¬ 
er” as c^efin^ed hy s-tatute.—Clynch v. 
Bowers, TTex.Civ.ApPv, 164 S.W.2d 
768. 

Statute, requiring registration of 
motor vehicles was held not to es¬ 
tablish an exclusive method of trans¬ 
ferring title to an automobile-—^Da¬ 
vis V. Grossman, 275 N.W^. 858, 201 
Minn. 156. 

I 98. Cal.—Coca Cola Bottling Co. v. 
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Feliciano, 89 P.2d 686, 32 Cal.App. 
2d 351. 

Motor vehicles differentiated from 
other chattels 

In view of statutes regulating 
ow’nership and sale thereof, motor 
vehicles and other chattels are dif¬ 
ferentiated with respect to determin¬ 
ation of title or ownership.—Com¬ 
mercial Banking Corporation v. Ac¬ 
tive Loan Co. of Philadelphia, 4 A.2d 
616, 135 Pa.Super. 124—C. I. T. Cor¬ 
poration V. Cunningham, Pa,Com.Pl., 
91 Pittsh.Leg.J. 27. 

99. Cal.—Washington Lumber & 

Mill work Co. v. McGuire, 1 P.2d 
437, 213 Cal. 13—Dennis v. Bank of 
America Nat. Trust & Savings 
Ass'n, 94 P.2d 61. 34 Cal.App.2d 
618. 

Conditional sales 

Statute regarding bills of sales for 
automobiles and Uniform Sales Act 
being not in conflict, conditional sale 
of automobile is not forbidden.— 
General Motors Acceptance Corpora¬ 
tion V. Shuey, 47 SW.2d 968, 243 Ky. 
74. 

1. N.C.—Carolina Discount Corpora¬ 
tion V. Landis Motor Co., 129 S.E. 
414, 190 N.C. 157. 

2. N.J.—^Edson V. Shuster, 128 A 
602, 3 N.J.Misc. 428. 
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statutory authority, such sales not being within the 
mischief intended to be remedied.® Furthermore, 
it has been held that the statutes do not apply to 
a transfer of the interest of a conditional seller, 
but some statutes have been construed to apply to 
such a transfer.® The sale or transfer of a part 
interest in an automobile, as well as of the whole 
interest, is within the statute, if not excepted there¬ 
from.® Some statutes have been held not to regu¬ 
late a contract to sell an automobile, but the execu¬ 
tion of a contract to sell after such contract is 
made;'^ and some statutes apply only to vehicles re¬ 
quired to be registered under the laws of the state. 
Where the statute relates to sales of automobiles 
by persons other than dealers, no violation is shown 
without proof that the seller was not a dealer.® A 
statutory provision for transferring legal owner¬ 
ship without affecting registered ownership does 
not apply to a case where the registered owner’s in¬ 
terest is to be transferred.!® 

Statutes regulating the “sale” of motor vehicles 
are not controlling in determining whether or not 
a valid gift has been made.!! 

A statute regulating the “sale or other transfer” 


of motor vehicles has been held intended to cover 
every transaction involving the transfer of a motor 
vehicle from the owner to another,!'® as well as 
transfer by operation of law.!® The quoted words 
must be construed as applicable to transactions oth¬ 
er than sales.!^ They must be given their ordi¬ 
nary meaning!® and may not properly be regarded 
as merely repetitious;!® hence they are sufficiently 
comprehensive to cover gifts,!'! inter vivos!® and 
causa mortis.^® 

New or used vehicles. The sale of new motor 
vehicles by dealers may be expressly excepted from 
the operation of the statute.20 Statutes relating to 
sales and transfers of registered or secondhand au¬ 
tomobiles or automobiles required to be registered 
do not apply to the sale of a new car,21 although 
bought by one person as a gift for another,-2 or 
to a purchase from a manufacturer or dealei of 
cars to be sold by the purchaser as a subdealer 
and no violation is shown in the absence of proof 
that the vehicle in question is a secondhand car.24 
Some statutes have been held to have no api)lica- 
tion to a dealer^s sale of a used automobile which 
was turned over to the dealer by the owner.-'^ A 


3 , N.J.—Edson Y. Shuster, supra- 
4 —General Motors Acceptance 

' Corp. V. Smith, 127 A. 179. 101 N. 
J.Law 154. 

5. Gal.—General Motors Acceptance 
Corp V. Dallas. 245 P. 184, 198 Cal. 
365 —^parke v. Franciscus, 228 P. 
435, 194 Cal. 284. 

Bailment lease 

Pa—Commonwealth v, Wright, 
Quar.Sess., 59 Montg*. 92, 57 York. 
Leg.Rec. 19. 

Failure to investigate records to de^ 
t ermine state of title 
An innocent purchaser for value of 
automobile, executing a conditional 
sales contract to seller who assigned 
contract to innocent bank lending 
money to purchaser, and such bank, 
were not negligent in not investigat¬ 
ing records of motor vehicle depart¬ 
ment to determine state of title of 
automobile, or in relying on indicia 
of ownership with which persons 
claiming interest in automobile 
clothed seller.—Bank of America 
Nat Trust & Savings Ass’n v. Na¬ 
tional Funding Corporation, 114 P.2d 
49, 45 Cal.App.2d S20. 

Gi Mo.—^Paragould Wholesale Gro¬ 
cery Co. V. Middleton, 235 S.W. 
469, 208 Mo.App. 592. 

7, Tex.—Elder Chevrolet Co. v. Bail¬ 
ey County Motor Co., Civ.App., 151 
S.W.2d 938. 

Transaction held to Involve “sale” 
and not “contract to sell” 

Tex.—Giles v, Lehman, Civ.App., 163 
S.W.2d 720. 


8. Tex.—Montgomery v. State, 143 
S.W.2d 945, 140 Tex.Cr. 81. 

9. Tex—Higgle v. Auto Finance 
Co., Civ.App.. 276 S.W. 439. 

10. Cal.—San Joaquin Valley Secu¬ 
rities Co. V. Prather, 11 r.2d 45, 
123 Cal.App. 378, followed in San 
Joaquin Valley Securities Co. v. 
Henry, 11 P.2d 48, 123 Cal.App. 771, 
San Joaquin Valley Securities Co. 

V. Hughes. 11 P.2d 49, 123 Cal.App. 
772, San Joaquin Valley Securities 
Co. V. Lewis, 11 P.2d 49, 123 Cal 
App. 773 and San Joaquin Valley 
Securities Co. v. Harris, 11 P.2d 49, 
123 Cal.App. 774. 

11. Kan—^In re Baumstimler's Es¬ 
tate, 153 P.2d 927, 159 Kan. 316, 156 
A.L.H. 307. 

12. Mich.—Taylor v. Burdick, 30 N. 

W. 2d 418, 320 Mich. 25. 

13. Mich.—Taylor v. Burdick, supra. 

14. Mich.—Taylor v. Burdick, supra. 
15- Mich.—Taylor v. Burdick, supra. 
le. Mich.—Taylor v. Burdick, supra. 

17. Mich.—Taylor v. Burdick, supra 

18. Mich.—Taylor v. Burdick, supra 
19- Mich.—Taylor v. Burdick, supra 

20. Colo.—Colorado State Bank v. 
Riede, 20 P.2d 1010, 92 Colo. 362. 

21. Tex.—Motor Inv. Co. v. City of 
Hamlin. 179 S.W.2d 278, 142 Tex. 
486—Motor Inv. Co. v. Knox City, 
174 S.W.2d 482, 141 Tex. 530. 

42 C.J. P 773 note 66. 


22. Kan.—Seely v. Carlso-n, 251 P. 

1077, 122 Kan. 359. 

42 C.J. P 773 note 67. 

“Subsequent sale” 

Where deceased had delivered keys 
and certificate of title of automo¬ 
bile to plcamliff, attomi>ted tiansfe.r 
was a subsequent sale of automobile 
within act containing provisions reg¬ 
ulating manner of subsequent sale.— 
Hoskins V. Carpenter, Tex.Civ.App., 
201 S.W,2d C06. 

23. Tex.—Motor Inv. Co. v. City of 
Hamlin. 179 S W.2d 278, 1-12 Tex. 
48G—Motor Inv. Co. v. Kiuix City, 
174 S.W.2d 482, 141 Tex. 530-'Hays 
V. Walsh, Civ.App., 280 S.W. 877. 

24. Tex.—Higgle v. Auto. Finance 
Co., Civ.App, 276 S.W. 439. 

“First sale” 

Where motor company manufac¬ 
tured and sold to autoinobih* dealer 
an automobile truck chassi.s with mo¬ 
tor and cab, and dealer transferred 
truck to another who converted it in¬ 
to fire truck and resold it to city, 
each tn-gunsaction constituted a “first 
sale" within Certificate of Title Act, 
so that up to that time no ci'rtilicate 
of title was necessary to the validity 
of the sale.—Motor Inv. Co. v. City 
of Hamlin, 179 S.W.2d 278, 142 Tex. 
486 —Motor Inv. Co. v. Knox City. 174 
S.W.2d 482, 141 Tex. 530. 

25. Ill.—L. B. Motors, Inc., v. Prich¬ 
ard. 25 N-B.2d 129, 303 Hl.App. 318 
—Mason v. Shelton, 11 N.E 2d 224, 
292 IlLApp. 640. 
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statute requiring that an abstract of title must ac¬ 
company the transfer of every motor vehicle which 
has been registered by the manufacturer or dealer 
does not apply to a secondhand motor vehicle which 
is not shown by the record ever to have been regis¬ 
tered in the state.^® 

Penal statutes regulating the manner of trans¬ 
ferring or recording titles are to be strictly con¬ 
strued,^7 and are not by their provisions intended 
to prohibit or render invalid, as between the parties, 
contracts involving the bona fide sale and delivery 
of motor vehicles.^8 Under a statute prohibiting 
possession of a motor vehicle with changed engine 
numbers, no title to such a vehicle may be trans- 
ferred,29 and the purchaser is entitled to recover 
the amount paid therefor,^® and ordinary rules 
as to latent defects and equal opportunity to inspect 
are inapplicable.^'! 

(2) Particular Statutory Requirements 

(a) Bill of sale 

(b) Certificate of title 

(c) Notice or report of transfer 

(d) Other requirements 

(a) Bill of Sale 

Under some statutes the seller is required to deliver 
a bill of sale to the buyer or assign the original bill of 
sale to him. 
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Where the seller is required to deliver a bill of 
sale to the buyer, such bill of sale must be delivered 
at the time the sale is effected,^^ although the pay¬ 
ment of the purchase price may be deferred.23 
Some statutes providing for the filing of the bill 
of sale or registration of the transfer by one to 
whom title to a motor vehicle has passed have been 
held not in the nature of recording acts,^^ but for 
the benefit of the state, for the purpose of taxa- 
tion.35 Such statutes have been held not in any 
way to alter, modify, or change the effect of the 
provisions of the Uniform Sales Act.96 A stat¬ 
ute requiring a prepaid sales tax receipt to be at¬ 
tached to the bill of sale when presented for filing 
does not apply where the sale was consummated 
in a foreign state.^*^ 

Assignment of original hill of sale. Under some 
statutes, in all sales of motor vehicles except those 
direct from the manufacturer or an agency thereof, 
the original bill of sale must be assigned by the sell¬ 
er with witnesses thereto and an acknowledgment 
by the seller.^S The statute establishes a method 
of transferring property in motor vehicles different 
from that prevailing and required as to other chat¬ 
tels. ^ 9 A provision in the statute that the dealer 
should have a permit as a dealer from the depart¬ 
ment of motor vehicles to issue and deliver a bill 
of sale has been held merely directory, and not to 


20 . Okl.—Moore v. State, 246 P. 404, 
118 Okl. 69. 

27. Ill.—Smith v. Rust, 33 N.E.2d 
723, 310 IllApp. 47. 

Ohio.—Commercial Credit Co. v. 
Schreyer, 166 N.E. 808, 120 Ohio 
St. 568, 63 A.L.R. 674. 

28. Ill.—Smith v. Rust, 33 2Sr.E.2d 
723. 310 Ill.App. 47. 

29. Iowa,—^Espe V. G. McClelland & 
Son, 226 N.W. 130, 208 Iowa 612. 

Possession as offense see infra § 688. 

30. Iowa.—^Espe v. G. McClelland & 
Son, supra. 

31. Iowa.—Espe v. G. McClelland & 
Son, supra. 

32. N.J.—Van Houton v. Gizangr, 127 
A. 681, 3 N.J.Misc. 233. 

33. N.J.—^Van Houton v. Gizang, su¬ 
pra. 

34. Ill.—L. B. Motors, Inc. v- Prich¬ 
ard, 25 N.E.2d 129, 303 Ill.App. 
318. 

Minn.—^Amick v. Exchange State 
Bank, 204 N.W. 639, 164 Minn. 136. 
Jn Ohio 

(1) In an action Involving a bill 
of sale executed, not for the purpose 
of transferring title, but iin the na¬ 
ture of a chattel mortgage, although 
no defeasance clause was written 
into the bill of sale, it was held that 
although the bill of sale was not filed 


as a chattel mortgage, filing or reg¬ 
istration under statutes providing 
for the filing of a bill of sale by one 
to whom title to a motor vehicle 
passed was notice of the grantee's 
rights; and whosoever thereafter 
became the holder of an interest in 
the vehicle therein described took ti¬ 
tle subject thereto,—Helwig v. War¬ 
ren State Bank, 152 N.E. 298, 115 
Ohio St. 182. 

(3) This decision was subsequent¬ 
ly overruled, however, in a case 
holdins; that the statute was not de¬ 
signed to repeal or interfere .with 
statutes relating to chattel mort¬ 
gages.—Commercial Credit Co. v. 
Schreyer, 166 N.E. 808, 813, 120 Ohio 
St, 568. 

35. Minn.—^Amick v. Exchange 
State Bank, supra. 

36. Ill.—Commercial Credit Corp. v. 
Horan, 60 N.E.2d 763, 325 Ill.App. 
625—Lf. B. Motors, Inc. v. Prich¬ 
ard, 25 N.E.2d 129, 303 Ill.App. 318. 

37. Ohio.—State ex rel. Garner v. 
Renz, 1 N.E.2d 642, 51 Ohio App. 
450. 

38. N.J.—General Motors Accept¬ 
ance Corporation v. Schwartz, 190 
A, 625, 118 N.J.Liaw 25, affirmed 
194 A. 183, 118 N.J.Law 563. 

AssignmeiLt by third person 

(1) In action to recover amount 

163 


of loan wherein defendant counter¬ 
claimed for purchase price of auto¬ 
mobile sold plaintiff, where defend¬ 
ant did not have bill of sale to au¬ 
tomobile sold plaintiff, admission of 
testimony that defendant repos¬ 
sessed automobile from third person 
and to avoid another bill of sale, 
made bill of sale direct from former 
owner to plaintiff, to prove owner¬ 
ship in defendant, was not error.— 
Hollender v. Hollender, 193 A. 200, 
15 N.J.Misc. 548. 

(2) So, where evidence showed 
that defendant had no bill of sale 
but had repossessed automobile from 
another and, to avoid making anoth¬ 
er bill of sale, had former owner 
make bill of sale direct to plaintiff, 
finding of trial judge that defendant 
was entitled to payment for automo¬ 
bile from plaintiff although title did 
not pass through him to plaintiff was 
not error.—^Hollender v. Hollender, 
supra. 

Failure to acknowledge held cured 
by subsequent acknowledgment and 
attachment of certificate thereof.— 
Gropper v. Hoover, 137 A, 837, 5 N. 
XMisc. 649, affirmed 140 A. 919, 104 
N.J.Law 436. 

39. N J —^Merchants’ Securities Cor¬ 
poration V. Lane, 150 A- 559, 106 

N.J.Law 576. 
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detract from the other requirements of the act,*® 
and one purchasing from a dealer is not required to 
satisfy himself at his peril that the vendor has such 
a permit,*^ and a bill of sale to the original pur¬ 
chaser is good notwithstanding the dealer lacked 
a permit.*^ Where the dealer has failed to as¬ 
sign the bill of sale to him, the purchaser may 
maintain an equity suit analogous to a suit for spe¬ 
cific performance to compel its surrender,*^ and, 
where he has attempted to obtain legal title in the 
manner prescribed by statute, he will not be de¬ 
nied relief on the ground that he himself has dis¬ 
regarded the statutory plan for transfer of automo¬ 
bile titles.** Striking a defective assignment of a 
bill of sale without anything thereon indicating the 
assent of the holder does not vitiate the entire in¬ 
strument.* 5 

(b) Certificate of Title 

Under some statutes a certificate of title must be 
procured or assigned and delivered in the manner pro- 
-vided in the statute in order to consummate the trans¬ 
fer or safe of a motor vehicle. 

Under some statutes a certificate of title must be 
procured as a condition precedent to the right to 
transfer a motor vehicle.*® It is the plain duty of 
one who purchases a motor vehicle imported into 
the state to see to it that the seller has complied 
with the certificate of title law,*7 and if derelict in 
that duty he acts at his pcril.*^ 

Under some statutes the only way a buyer can 
acquire a good title from a dealer is by procuring 


a certificate of title from the official designated in 
the statute.*® A statute requiring the certificate 
of title to be obtained in the name of the purchaser 
by the dealer places on the dealer the responsibility 
■of furnishing to the purchaser a proper certificate of 
title,®® and where the dealer has not done so he is 
precluded from denying ownership of the car.51 
Statul-es with respect to the issuance of a certificate 
of title have been held inapplicable where the buyer 
was unable to present prima facie evidence of own¬ 
ership solely because of the conditional seller's 
wrongful refusal to give him a bill of sale.®'^ 

Under the provisions of some statutes, persons en¬ 
gaged in the business of purchasing or selling used 
automobiles are required, when making a purchase, 

. to secure a duly assigned certificate of title from the 
owner,® 3 and cannot lawfully dispose of such a ve¬ 
hicle until a certificate of title has been obtained,®* 
and the seller, on delivering possession to the pur¬ 
chaser, must furnish a certificate of title,®® whether 
the transaction is a completed sale®® oa\_a_co^i- 
tional sale.®7 

A statute requiring surrender of the certificate 
of ownership and issuance of a new certificate on 
transfer of an automobile, and designating a mort- 
' gagee as an owner, docs not apply in the case of 
the execution of a mortgage, since a mortgage is a 
' lien and not a transfer.®® 

Assignment and delivery. Under some statutes 
the certificate of title must be assigned and deliv¬ 
ered to the buyer,'®® and mere assignment without 


40. N.J.—Merchants' Securities Cor¬ 
poration V. Lane, supra. 

41. N.J.—^Merchants’ Securities Cor¬ 
poration V. Lane, supra. 

42. N.J.—Merchants’ Securities Cor¬ 
poration V. Lajie, supra. 

43. N.J.—Butting-hausen v. Rappe- 
port, 24 A.2d S77, 131 N.J.Eq. 252. 

Unlawful pledge 

One purchasing automobile from 
corporate dealer, which failed to as¬ 
sign bill of sale to him because of its 
previous unlawful pledge thereof to 
bank as security for loan, may main¬ 
tain equity suit, analogous to suit 
for specific performance, to compel 
bank to surrender bill and assignee 
for benefit of insolvent dealer's cred¬ 
itors to assigm it to purchaser.—But- 
tinghausen v. Rappeport, supra. 

44. N.J.—^Buttinghausem v. Rappe¬ 
port, supra. 

45. N.J.—Cropper v. Hoover, 137 A. 
837, 5 N.J.Misc. 649, affirmed 140 
A. 919, 104 N.J.Law 436. 

4ft Tex.—^Motor Inv. Co. v. Knox 
City, 174 S.W.2d 482, 141 Tex. 530 
—Manning v. Miller, Civ.App., 206 


S.W2d 165—Giles v. Lehman, Civ. 
App., 163 S.W.2d 720. 

Construction, operation, and effect of 
certificate of title generally see in¬ 
fra § 42. 

Whole Held of sales covered 

The Certificate of Title Act is in¬ 
tended to cover the whole field of 
sales of motor vehicles.—Motor Inv. 
Co. V. City of Hamlin, 179 S.W.2d 
278, 1*42 Tex. 486. 

47. Tex.—Ball Bros. Trucking Co. v. 
Sorenson, Civ App., 191 S.W.2d 908. 

48. Tex.—Ball Bros. Trucking Co. v. 
Sorenson, supra. 

49. Ohio.—Workmen v. Republic 

Mut. Ins, Co., 56 N.E.2d 130, 144 
Ohio St. 37—^Automobile Finance 
Co. V. Munday, 30 N.E 2d 1002, 137 
Ohio St. 504—^Associate Inv, Co. v. 
LeBoutillier, 42 N.E.2d 1011, 69 

Ohio App. 62—Crawford Finance 
Co. V. Derby, 25 N.E.2d 306, 63 
Ohio App. 50. 

50. Ohio.—Fredericks v, Birkett L. 
Williams Co, 40 N.E 2d 162, 68 
Ohio App. 217. 

51. Ohio.—Fredericks v. Birkett L. 
Williams Co., supra. 
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52. Ill—Fruehauf Trailer Co. v. 
Lydick, 69 N.B.2d 551, 325 lll.App. 
28. 

53. Ariz.—Pacific Finance Corpora¬ 
tion V. Ghernu, 2S7 P. 30i, 5C Arlz. 
509. 

54. Pa.—Commercial Credit Co. v. 
McDermott, 19 A.2(l 022, 144 Pa. 
Supe-»*, 281—Automobile Lnnlcing 
Corporation v. Draper, 105 A. 441, 
129 ra.Supcr. 601. 

55. Arlz.—Pacific Finance Corpora¬ 
tion V. Gherna, 287 P. 304, 3C Arlz. 
500. 

5G. Ariz.—Pacific Finance Corpora¬ 
tion V. Gherna, supra. 

57. Ariz.—Pacific Finance Corpora¬ 
tion V. Gherna, supra. 

58. TJ.S.—In re Senctos, D.C.Cal., 
/'29 P.2d 854. 

59. Iowa—Enfield v. Butler, 264 N, 
W. 546, 221 Iowa 615, construin;:? 
Missouri statute. 

Mich.—Taylor v. Burdick, 30 N.W^ 2d 
418, 320 Mich. 225—ScarhorouK’h v. 
Detroit Operating Co., 239 N.W. 
244, 256 Mich. 173. 

Mo,;—^Peper v. American ‘Ir’iiir^- 
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delivery is insufficientbut a sale in which a cer¬ 
tificate of title was transferred to the purchaser, 
who signed a promissory note for the purchase 
price, is not rendered invalid by the fact that the 
certificate was then delivered, with the purchas¬ 
er's consent, to an assignee for the purchase-money 
note, as security for the payment thereof.®^ The 
statute does not prohibit the registration of a mo¬ 
tor vehicle in the name of one other than the true 
owner, nor does it render the title invalid or pro¬ 
hibit the passing of title in such event.®2 

The certificate of title referred to in the statute 
is a certificate issued in the state where the trans¬ 
fer is made,®3 and not a certificate issued in an¬ 
other state,at least where there is no exemption 


in favor of a resident owner of a vehicle purchased 
in another state and brought into the state.®® 

Where the statute provides that the sale without 
such assignment shall be fraudulent and void, it 
necessarily means that, when the assigned certifi¬ 
cate passes between the-parties, the sale is regular 
and valid;®® and the failure of the buyer to com¬ 
ply with statutory provisions requiring him to sur¬ 
render the original certificate to the commissioner 
of motor vehicles for registration and issuance of 
a new certificate does not prevent title from vesting 
in the buyer,although such failure may subject 
him to punishment.®® 

Where the statute requires the assignment to be 
in the form prescribed by the commissioner, the 


Nat. Bank In St. Louis. 210 S.W. 
2d 41—Pearl v. Interstate Securi¬ 
ties Co., 206 S.W.2d 975—Riss & 
Co. V. Wallace. 171 S.W.2d 641, 350 
Mo. 1208, 151 A.L.R. 512—Robert¬ 
son V. Central Manufacturers’ Mut. 
Ins. Co., App., 207 S.W.2d 59— 
Mound City Finance Co. v. Prank, 
App., 199 SW.2d 902—Craig v. 
Rueseler Motor Co., App., 159 S.W. 
2d 374—Payne v. Strothkamp, App, 
153 S.W 2d 402—Personal Finance 
Co. of Missouri v. Lewis Inv. Co., 
App., 138 S.W.2d 655—Universal 
Credit Co. v. Story, App., 128 S.W 
2d 654—Hoshaw v. Fenton, 110 S. 
W.2d 1140, 232 Mo.App. 137—An¬ 
derson V. Arnold-Strong Motor Co., 
88 S.W.2d 419, 229 Mo.App. 1170— 
Robertson v. Snider, App., 63 S.W. 
2d 508—Perkins v. Bostic. 56 S.W 
2d 155, 227 Mo.App. 352—Isaacson 
v. Van Gundy, App., 48 S.W.2d 208, 
quashed in part on other grounds 
State ex rel. Isaacson v. Trimble, 
72 S.W.2d 111, 335 Mo. 213—C I. T. 
Corporation v. Byrnes, App., 38 S. 
W.2d 750—Drown v. Tough, 38 S. 
W.2d 736, 225 Mo.App. 1017—Boyer 

V. Garner, App., 15 S.W.2d 893— 
Weaver v. Lake, App., 4 S.W.2d 
834—Sullivan v. Gault, App., 299 
S.W. 1116—Morgan v. Mulcahey, 
App., 298 S.W. 242—Quinn v. Geh- 
lert, App, 291 S W. 138—^Wilson 
Motor Co. V, Jenkins, App., 284 S. 

W. 190. 

ND—Sax Motor Co. v. Mann, 299 N. 

W. 691, 71 ND. 221. 

Or.—Commercial Finance Corpora¬ 
tion V. Burke, 145 P.2d 473, 173 Or. 
841, 151 A.LR. 684—Larison-Frees 
Chevrolet Co. v. Payne, 96 P.2d 
1067, 163 Or. 276. 

Pa.—Majors v. Maj'ors, 33 A.2d 442, 
153 Pa Super. 175, affirmed 37 A. 
2d 528, 349 Pa, 334—Stonebraker v. 
Zullinger, 11 A.2d 698, 139 Pa. 

Super. 134—Commercial Banking 
Corporation v. Active Loan Co. of 
Philadelphia, 4 A.2d 616, 135 Pa. 
Super. 124—^Popkin v. Credit Reli¬ 
ance Oo^ Com.Pl.. 34 Berks.Co. 141 


—Commercial Banking Corporation 
V. Warner, Com.Pl., 51 Dauph Co. 
318—Equitable Loan Soc. v. Harr, 
Pa Com.Pl., 45 Dauph.Co. 198— 
Commonwealth v. Wright, Quar. 
Sess., 59 Montg. 92, 57 York.Leg. 
Rec. 19. 

Va.—Sauls v. Thomas Andrews & 
Co., 175 S.E. 760, 163 Va. 407— 
Thomas v. Mullins, 149 S.E. 494, 
153 Va. 383. 

42 C.J. p 774 note 90 [b]. 

Assignment held unnecessary under 
facts of case 

Ill.—Burton v. Doss, 3 N.E.2d 168, 
285 IlLApp. *600. 

Assignment without consideration 
held to convey no title 
Ill.—^Brainerd Auto Sales v. Stude- 
baker Sales Co. of Chicago, 7 N.E. 
2d 500, 289 Ill.App. 615. 
Conditional sales contract 

Seller of automobile, reserving 
title, was required to deliver statu¬ 
tory certificate of title only on con¬ 
summation of sale—Sargent v. Pen¬ 
dleton Auto Co., 257 P. 23, 121 Or. 
677. 

Knowledge of another’s possession 
Rule that, where thing is sold to 
different persons by contracts equally 
valid, one first obtaining possession 
is entitled to property, was held in¬ 
applicable where defendant dealer in 
contracting to take used automobile 
in part payment on new car knew of 
plaintiff dealer’s possession of certifi¬ 
cate of title.—Sidle v. Goldman, 162 
A. 340, 107 Pa.Super. 13. 

Statute held inapplicable 
U.S.—In re Kamens Quality Markets. 
D.C.Pa., 10 FSupp. 263, reversed 
on other grounds, C.C.A., General 
Motors Acceptance Corporation v. 
Horton, 85 F.2d 452. 

GO. ^ Mo.—^Riss & Co. V. Wallace, 
App., 195 S.W.2d 881—Mathes v. 
Westchester Fire Ins. Co. of New 
York, App., 6 S.W.2d 66. 

Delivery to agent of seller 

Bank in which seller deposited 
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draft drawn on another hank and re¬ 
ceived in part payment of purchase 
price of automobiles was the agent 
of seller and not of buyer so that 
delivery to bank of draft with certifi¬ 
cates of title to automobiles attached 
thereto did not constitute delivery 
to buyer.—Robertson v. Central Man¬ 
ufacturers’ Mut. Ins. Co., Mo.App.^ 
207 S.W.2d 59. 

61. Mo.—^Wilson Motor Co. v. Jen¬ 
kins, App., 284 SW. 190. 

02, Tex.—Pioneer Mutual Compen¬ 
sation Co. V. Diaz, Civ.App., 178 S. 
W.2d 121, affirmed 177 S.W.2d 202, 
142 Tex. 184. 

By whom and in whose name regis¬ 
tration made generally see infra §§ 
70-77. 

63. AIo.—Craig v. Rueseler Motor 
Co., App., 159 S.W.2d 374. 

64. Mo.—Craig v. Rueseler Motor 
Co., supra. 

65- Mo.—Craig v. Rueseler Motor 
Co., supra. 

66- Mo.—Crawford v. General Ex¬ 
change Ins. Corporation, App., 119 
S.W.2d 458. 

67. Mo.—Crawford v. General Ex- , 
change Ins. Corporation, supra. 

Effect of noncompliance with statu¬ 
tory regulations as to transfer or 
sale see infra § 41. 

Certificate held evideiLce of right 
to possession notwithstanding fail¬ 
ure to surrender it to commissioner. 
—Wilkison v. Grugett, 20 S.W.2d 936, 
223 Mo.App. 889. 

68. Mo.—Crawford v. General Ex¬ 
change Ins. Corporation, App., 119 
S.W.2d 458. 

Reason for role 

New certificate issued to a buyer 
is merely evidence of the title which 
the buyer has previously acquired by 
virtue of the assignment and trans¬ 
fer to him of the original certificate. 
—Crawford v. General Exchange Ins. 
Corporation, supra.. 
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commissioner is authorized to require an acknowl¬ 
edgment as part of the assignment form,®^ and, 
where he does, an unacknowledged assignment is 
insufficient to vest legal title, although it gives 
some rights as between the parties,since the 
buyer should have a reasonable time to complete 
the assignment by obtaining an acknowledgment.*^^ 
Regardless of whether or not the purported assign¬ 
ment of the title certificate is acknowledged, the 
buyer acquires no title if the automobile is sold 
without the consent or authorization of the oAvn- 

Where the certificate of title is_as§igned ixi^blauk, 
the purchaser has implied authority to fill in his 
own name,'^^ but not the name of a buyer from 
him, "^5 and has sufficient equitable interest to com¬ 
pel his assignors to complete the transfer of legal 
title to him unless they rescind and return the pur¬ 
chase price. 

A regulation requiring assignment of the certifi¬ 
cate of title at the time of the transfer of the mo-^ 
tor vehicle and a regulation requiring that the deal¬ 
er acquire a certificate of origin with a new motor 
vehicle should be construed consistently with refer¬ 
ence to the effect of failure to assign and deliver 
the required certificate at the time of transfer.'^'^ 

Time for compliance. Where the statute re¬ 
quires delivery of certificate of title properly exe¬ 
cuted, if the sale is otherwise effected, title passes 
on delivery of the certificate notwithstanding such 
delivery is belated.^s Accordingly, a certificate of 
title of an automobile delivered under a contract 
of exchange need not be delivered until the date 
fixed by the contract for the sale to be consum¬ 
mated, even though one of the automobiles has been 


delivered prior thereto.*^^ The words ‘'at the time” 
within a statute providing for delivery of a certifi¬ 
cate of title at the time the motor vehicle is de¬ 
livered refer to the whole transaction or series of 
circumstances.Although a statute authorizes the 
assignee to apply for a new certificate of title, in 
the absence of any provision making it mandatory 
that he do so immediately, he is not required to 
obtain a certificate at the time of the purchase.81 

Mamifactiirer^s certificate. Some statutes re¬ 
quire the delivery of a manufacturer’s certificate 
on a sale by the manufacturer of a motor vehicle to 
a dealer.^^ In the absence of requirement thereof 
in the statute, transfer of the manufacturer’s cer¬ 
tificate is not essential to the validity of the first 
sale,S3 even though the statute requires presentment 
of the manufacturer’s certificate for the purpose 
of registering the vehicle and securing a certificate 
of title and this rule applies although it is nec¬ 
essary for the purchaser to obtain the manufac¬ 
turer’s certificate properly filled out in order to 
protect himself against any outstanding lien shown 
on the certificate,^^ particularly where no evidence 
of any lien had been noted on the certificate at 
the time of the sale.^® 

(c) Notice or Report of Transfer 

Statutes requiring notice or report of the transfer to 
a designated board or official have been held to apply 
to conditional sales and sales to a dealer. 

A statute requiring the seller of a motor vehi¬ 
cle to notify a designated board or official of the 
sale applies to conditional as well as uncondition¬ 
al sales and a statute under which the sale of 
a motor vehicle is invalid unless the purchaser re¬ 
ports the transfer and applies for a change of reg- 


©9. Mo.—Peper v. American Ex¬ 

change Nat. Bank in St. Louis, 210 
S.W.2(i 41—Pearl v Interstate Se¬ 
curities Co., 206 S.W.2d 975—State 
ex rel. Payne v. Wilson, App., 207 
S.W.2d 785. 

TO. Mo.—Peper v. American Ex¬ 

change ISTat. Bank in St. Louis, 210 
S.W.2d 41—Pearl v. Interstate Se¬ 
curities Co., 206 SW.2d 976. 

71- Mo.—Peper v. American Ex- 

. change Nat. Bank in St. Louis, 210 
S.W.2d 41—Pearl v. Interstate Se¬ 
curities Co., 206 S.W.2d 975; 

72. Mo.—Pearl v. Interstate Securi¬ 
ties Co., supra. 

73. Mo.—State ex rel. Payne v. Wil¬ 
son, App., 207 S.W.2d 785. 

74. Mo—Pearl v. Interstate Securi¬ 
ties Co., 206 S.W.2d 975—National 
Bond & Investment Co. v. Mound 
City Finance Co., App., 161 S.W 2d 
€64. 


75. Mo.—Pearl v. Interstate Securi- 
Jties Co., 206 S.W.2d 975. 

76. Mo.—Peper v. American Ex¬ 
change Nat. Bank in St. Louis, 210 
SW.2d 41—Pearl v. Interstate Se¬ 
curities Co., 206 S.W.2d 975. 

77. D.C.—Fogle v. General Credit, 
122 F.2d 45, 74 App.D.C. 208, 136 
AL.R 814. 

Purpose of regulation that no deal¬ 
er shall have any used motor vehicle 
or trailer in his possession unless 
he shall have a certificate of title 
for it issued or assigned to him is 
apparently to prevent persons hold¬ 
ing certificate from giving possession 
of vehicle to a dealer without also 
delivering certificate to him.—Fogle 
V, General Credit, supra. 

78. Mich.—Schomberg v. Bayly, 242 
N.W. 866, 259 Mich. 135. 

79. Pa.—Praid v. Klein Motor Car 
Co., 13 Pa.Dist. & Co. 6, 13 Lehigh 
Co.L.J. 171. 


88. Mo.—Saffran v. Rhode Island 
Ins. Co. of Providence, R. L, App., 
141 S.W.2d 98. 

81. Tex.—McKinney v. Groan, 188 S. 
W.2d 144, 144 Tex. 9. 

82. Ky.—Colonial Finance Co. v. 
Hunt, IGO S.W.2d 601, 290 Ky. 299. 

Held sufilcleut compllajice with stat- 
uto 

Ky.—Colonial Finance Co. v. Hunt, 
supra. 

83. Tox.—Motor Inv. Co. v. Knox 

City, 174 S.W.2d 482, 141 Tex. 530. 

84. Tex.—Motor Inv. Co, v. Knox 

City, supra. 

85. Tex.—Motor Inv. Co. v. Knox 

City, supra. 

83, Tex.—Motor Inv. Co. v. Knox 

City, supra. 

87. Cal.—Schmidt v. C. I, T. Corpo¬ 
ration, 67 P.2d 1016, 14 Cal.App.2d 
92—Bunch v. Kin, 37 P.2d 744 2 
Cal.App. 2d 81. 
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istration applies to a sale to a dealer, although he 
is licensed as such and although he does not intend 
to operate the vehicle upon the streets or high¬ 
ways.^ 8 

(d) Other Requirements 

Statutes laying down various requirements, such as 
the requirement that the seller remove his license plates 
or deliver the license fee receipt have been construed and 
applied. 

In addition to the statutory requirements con¬ 
sidered supra subdivisions c (2) (a)-(c) of this sec¬ 
tion, statutes laying down various other require¬ 
ments have been construed and applied.^^ Thus, 
where the statute provides that on the sale of any 
motor vehicle the delivery thereof shall not be 
deemed to have been made until the seller has re¬ 
moved his license plates therefrom, it will be con¬ 
clusively presumed that the person whose license 
plates are attached to the car is the owner of it, 
as far as the rights of the public are concerned.^0 
Under a statute making void the sale of second¬ 


§ 40 

hand automobiles unless the license fee receipt and 
a bill of sale are delivered to the purchaser, where 
a secondhand car registered in another state is 
brought into the state and sold therein, and the 
license fee receipt of the state wherein it is reg^is- 
tered is delivered to the purchaser, there is sub¬ 
stantial, if not literal, compliance with the require¬ 
ments of the statute,and it is not necessary that 
the car be registered in the state before it can 
lawfully be sold therein.®^ A statute requiring that 
in case of sale of an automobile the license fee re¬ 
ceipt be delivered to the purchaser is not violated 
where the seller retains title and such receipt until 
the purchase price shall be fully paid, 3 the trans¬ 
action being merely a conditional sale.^*^ 

(3) Retrospective Effect 

A statute regulating the transfer of motor vehicles 
does not apply to transfers made prior to its enactment. 

A statute relating to the transfer of ownership 
of motor vehicles does not apply to sales or trans¬ 
fers made prior to its enactment.^^ 


88. Or.—Briedwell v. Henderson, 
195 P. 575, 99 Or. 506, 

89. Ky.—^National Fire Ins. Co. of 
Hartford, Conn, v. CoUinsworth, 
156 S.W.2d 157, 288 Ky. 398. 

Wash,—Peters v. Casualty Co. of 
America, 172 P. 220, 101 Wash, 
208. 

42 C J. p 674 note 30. 

Conditional sales 

(1) The recording of conditional 
sales of motor vehicles Is governed 
by statute requiring filing of notice 
of reservation of title with commis¬ 
sioner of motor vehicles, and statute 
requiring the filing of conditional 
sales contracts generally after three 
years for successive additional peri¬ 
ods of one year is inapplicable.—Van 
Syckle v. Keats, 15 A.2d 321, 125 N. 
J.L,. 319. 

(2) The filing of title papers to an 
automobile with deputy commission¬ 
er of motor vehicles is a sufficient 
compliance with statute providing 
that, in conditional sale of motor ve¬ 
hicle, record of sale with commis¬ 
sioner of motor vehicles shall be 
deemed sufficient compliance with 
provisions of Conditional Sales Act. 
—Automobile Banking Corporation 
V. Klein, 197 A. 422, 16 N.J.Misc. 127. 
Transfer of reiglstration, 

(1) In general.—Bank of America 

Nat. Trust & Savings Ass'n v. Na¬ 
tional Funding Corporation, 114 P.2d 
49, 45 CaLApp.2d 320—Coca Cola 

Bottling Co. V. Feliciano, 89 P.2d 686, 
32 Cal.App.2d 351—W. P. Herbert Co. 
V. Powell, 266 P. 620, 90 Cal App. 782 
—42 C.J. p 775 note 4. 

(2) Transfer of automobile regis¬ 
tration card under statute is not con¬ 


clusive evidence of transfer of title, 
at least as to third persons.—^Abra¬ 
ham v. Hartford Fire Ins. Co., 244 N. 
W. 675, 215 Iowa 1. 

(3) Where seller and buyers of 
second-hand truck came to bank to 
borrow money and to execute a mort¬ 
gage on truck so that buyers could 
make the purchase, and told presi¬ 
dent of bank that they were going 
to county treasurer to comply with 
statute respecting transfer of cer¬ 
tificate of registration, but there¬ 
after, unknown to president, seller 
avoided complying with statute, 
there was no violation of statute 
on part of bank so as to render its 
mortgage invalid —^Union Bank & 
Trust Co, of Stanwood v. Willey, 24 
N.W.2d 796, 237 Iowa 1250. 

(4) A delivery by automobile own¬ 
er of the certificate of registration 
duly completed and indorsed by own¬ 
er with intent to transfer title to 
automobile is sufficient symbolic de¬ 
livery of automobile to complete a 
gift or sale.—^In re Albert’s Will, 68 
N.T.S.2d 539. 

(5) In discovery proceeding to re¬ 
cover automobile, respondents were 
held not to establish gift by proof 
of testator’s declarations, where tes¬ 
tator had car registered In his own 
name and represented himself as 
owner.—In re Calen's Estate, 255 N. 
Y.S. 383, 142 Misc. 363. 

(6) Where respondent claimed 
ownership of automobile by virtue 
of a gift or sale to him by decedent 
on day of decedent’s death, respond¬ 
ent was required to prove that dece¬ 
dent’s signature on line of certifi¬ 
cate of registration of automobile 
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which was required to be signed on 
transfer of automobile and 'which 
was in respondent’s possession was 
genuine and that the instrument was 
voluntarily delivered to respondent 
with intent to transfer o-wnership to 
respondent.—^In re Albert’s Will, 
supra. 

(7) Possession of automobile and 
certificate of registration so signed 
bore little weight in determining 
passage of ownership, 'where respond¬ 
ent’s employment placed respondent 
in position to take possession imme¬ 
diately on decedent’s death.—^In re 
Albert’s Will, supra. 

Piling notice of mortgage was held 
not required under former vehicle 
act.—^Winne v. Ford, 263 P. 545, 88 
Cal.App. 308. 

90. Wash.—Peters v. Casualty C3o. of 
America, 172 P. 220, 101 Wash. 
208. 

91. Tex.—^American Lloyds v. Gen- 
go, Civ.App., 2S2 S.W. 957. 

^ Tex.—American Lloyds v. Gen- 
go, supra. 

93. Tex.—Ferris v. Langston, Civ. 
App., 253 S.W. 309. 

42 G.J. p 774 note SO. 

94. Tex.—Ferris v. Langston, supra. 

95. Cal.—^Davis v. Cline, 195 P. 42, 
184 Cal. 548—Swing v. Lingo, 19 
P.2d 56, 129 Cal.App. 518. 

Ohio.—Glass v. Miller, App., 51 N. 
E.2d 299- 

Tex.—Thorpe v. Wilks, Civ.App., 176 
SW.2d 1019. 

Validity of transfer as determined 
with reference to statute in effect 
at time of transaction involved 
see infra S 41. 
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d. Effect of Compliance tritli Statute 

On compliance with statutes regulating the transfer 
of motor vehicles, title passes to the transferee. 

On compliance with statutes regulating the trans¬ 
fer or sale of motor vehicles, title passes to the 
transferee or purchaser,®® and the seller is not 
entitled to recover the automobile from subsequent 
innocent purchasers®'^ even though a check given 
for the purchase price by the original purchaser is 
worthless;®^ nor may the seller thereafter create 
a valid lien on the vehicle in favor of a third per¬ 
son.®® 

§ 41. -Effect of Violation or Noncompli¬ 

ance 

a. In general 

b. Validity of transfer 

c. Rights of parties 

d. What law governs 

a. In Greneral 

A failure to comply with the statutes with respect to 
the transfer of a motor vehicle does not render the 
transfer ineffectual for every purpose, and compliance 
or noncompliance with such statutes is not always con< 
elusive of ownership. 

The fact that a transfer of a motor vehicle is 
not in accordance with statutory requirements does 
not render the transfer ineffectual for every pur- 
pose.i Where the statute does not provide that a 
failure to comply with its provisions will render the 


sale void, compliance or noncompliance with the 
statute is not always conclusive of ownership^ 
but may be considered by a jury in connection with 
other evidence bearing on the question in deter¬ 
mining an issue as to ownership.'® The failure of 
the parties to an alleged sale to make a report as 
required by statute is some evidence that there has 
been no change in ownership, and is relevant to the 
question of the bona fides of the sale,^ and, where 
the fault is that of the transferor, he may be pre¬ 
cluded from denying ownership.® 

b. Validity of Transfer 

(1) In general 

(2) Transfers invalid for noncompliance 

(3) Transfers valid notwithstanding 

noncompliance 

(4) Transfers avoidable for noncompli¬ 

ance 

(1) In General 

The validity of an alleged transfer of a motor ve¬ 
hicle must be determined with reference to the stat¬ 
ute as it read at the time of the transaction involved; 
and, in order for the courts to invalidate transfers for 
noncompliance with the statute, it must clearly appear 
that the legislature so intended. 

The validity of an alleged transfer of a motor 
vehicle must be determined with reference to the 
statute as it read at the time of the transaction in¬ 
volved,® and, where the legislature has not express¬ 
ly provided that the sale or transfer without com- 


Stfbtute making* mortg'ag'ee owner 

is inapplicable to mortgage executed 
before enactment.—^Winne v. Ford, 
263 P. 545, 88 Cal.App. 308. 

96. Cal.—Universal Credit Co. v. M. 
C. Gale, Inc, 105 P 2d 1003, 40 Cal. 
App.2d 796. 

Colo—Shockley v. Hill, 16 P.2d *623, 
91 Colo. 451. 

Ill.—McDonald v. Scanlon, 72 N.B.2d 
574, 331 I11.APP. 107. 

Ind.—Rocco V. Server, 165 H.E. 335, 
89 Ind.App. 457. 

Mich.—Kimber v. Eding, 247 N.W. 
777, 262 Mich. 670—Kruse v. Carey, 
242 N.W. 873, 259 Mich. 157— 

Schomberg v. Bayly, 242 N.W. 866, 
259 Mich. 135. 

Mo,—National Bond & Investment 
Co V. Mound City Finance Co, 
App., 161 SW.2d 664—Crawford v. 
General Exchange Ins Corporation, 
App., 119 S.W.2d 458—^Anderson v. 
Arnold-Strong Motor Co, 88 S.W. 
2d 419, 229 Mo.App. 1170. 

N.J.—First Nat. Bank v. Zelley, 150 
A. 413, 106 N.J.Law 510. 

N.D.—Sax Motor Co. v. Mann, 299 
N.W. 691, 71 ND. 221. 

Ohio.—^Workman v. Republic Mut. 
Xus. Co., 66 N.E.2d 190, 144 Ohio 
St. 37. 


Pa.—Commercial Banking Corpora¬ 
tion V. Active Loan Co of Phila¬ 
delphia, 4 A.2d 616, 135 Pa.Super. 
124. 

Tex.—Motor Inv. Co. v. Knox City, 
174 S.W.2d 482, 141 Tex. 530. 
Effect of violation or noncompliance 
see infra § 41. 

97. Ind.—Rocco v. Server, 165 N.E. 
335, 89 Ind.App. 467. 

98. Ind.—^Rocco v. Server, supra. 

99. Tex.—Motor Inv, Co. v. Knox 
City, 174 S.W.2d 483. 141 Tex. 530 

Notation on manuTactiirer’s certifi¬ 
cate 

Where sale of truck to city by 
original buyer who bought truck for 
purpose of converting it into a fire 
truck and reselling it was a valid 
one, original buyer could not there¬ 
after create a valid lien on truck in 
favor of a third person, even though 
third person at the time he made 
his loan caused a notation thereof to 
be made on a duplicate manufactur¬ 
er's certificate.—^Motor Inv. Co. v. 
Knox City, supra. 

1. Cal.—^Kompf v. Morrison, 166 P 
2d 350, 73 CalApp.2d 284. 

Iowa.—Curry v Iowa Truck & Trac¬ 
tor Co., 187 N.W. 36, 193 Iowa 397. 
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а. U.S.—In re Cook, D.C.Ky., 58 F. 
Supp. 361. 

Ky.—Crook v. Blackburn, 71 S.W.2d 
98'6, 254 Ky. 405—Higginbotham v. 
Higginbotham's Trustee in Bank¬ 
ruptcy, 69 S.W.2d 339, 253 Ky. 218 
—Moore v. Wilson, 18 S.W.2d 873. 
230 Ky. 49. 

Pa.—Monamin v. Automo>>ile Bank¬ 
ing Corporation, 1G3 A. 53, 107 Pa, 
Super. 372. 

Effect of compliance with statute see 
supra § 40 d. 

3. Ky.—Crook v. Blackburn, 71 S.W. 

2d 986, 254 Ky. 405 

4. Ala.—Duke v. Williams, 32 So. 

2d 362, 249 Ala. 574. 

5. Tenn,—U. S. Fidelity & Guaran¬ 
ty Co. V. Allen, 14 S.W,2d 724, 158 
Tenn. 504—Burn.s v. Farrell Broth¬ 
ers, 14 Tenn App. 121. 

Estoppel to repudiate transfer see ^ 
infra subdivision c (3) of this sec¬ 
tion. 

Statutory liability of owner for in¬ 
juries from operation of motor ve- 
hiclo see infra § 442. 

б. Mich.—Taylor v- Burdick, 30 N. 
W.2d 418, 320 Mich. 26. 

Retrospective effect of statutes regu¬ 
lating transfer or sale of motor 
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pliance with the statute shall be void or fraudulent, 
in order for the courts to invalidate such transfers 
for noncompliance it must clearly appear from the 
statute that the legislature so intended^ Failure 
of a donor or donee to comply with the provisions 
of a statute regulating the sale of automobiles does 
not render invalid a gift of a motor vehicle pur¬ 
chased from a dealer and immediately given by the 
person paying the consideration to his donee.® 

(2) Transfers Invalid for Noncompliance 

In s&me jurisdictions it has been held that statutes 
regulating the sale or transfer of motor vehicles are 
mandatory, and where there has been no compliance 
with the statutes, an attempted transfer is void and 
passes no title. 

Under the express terms of some statutes, an at¬ 
tempted transfer of title to a motor vehicle is in¬ 
effective until the parties have fulfilled the statutory 
requirements.9 Under such statutes failure to com¬ 
ply with the statutory requirement does not make 
the sale void ab initio,but renders it incomplete 
and ineffectual in order to complete the sale, 


there must be a compliance with the statutory re- 
quirements.'i^ ^ statute providing merely that all 
sales made in violation of the act shall be void and 
that no title shall pass until there has been a com¬ 
pliance with the provisions of the act, but which 
does not provide that no interest shall pass until 
compliance with the act, has been held not to pro¬ 
hibit transfers of interest in motor vehicles, or 
provide penalties for persons who have transferred 
interest in motor vehicles, without compliance with 
the provisions thereof.^^ 

Whether or not the statute includes an express 
declaration of invalidity, it has been held in a num¬ 
ber of jurisdictions that the provisions of the stat¬ 
ute are mandatory,that there must be a strict ad¬ 
herence thereto,^® or substantial compliance there¬ 
with,^6 and that a transfer of a motor vehicle can¬ 
not be made in any other way than - that pre¬ 
scribed.^' Accordingly, it has been held that, un¬ 
less there is a compliance with the provisions of 
the statute, the attempted transfer is void,^s and, 


vehicles generally see supra § 40 c 
(3). 

7. Mich —Bndres v. Mara-Ricken- 
backer Cq.. 219 N.W. 719, 243 Mich. 
5. 

8 . Kan.—^In re Baumstimler’s Es¬ 
tate, 153 P.2d 927, 159 Kan. 316, 
156 A.L.R. 307. 

9. Cal.—^Wargin v. Wargin, 180 P.2d 
349, 29 Cal,2d 843—Sevier v. Rob¬ 
erts, 126 P2d 380, 52 Cal.App.2d 
403—Bank of America Nat. Trust 
& Savings Ass*n v. National Fund¬ 
ing Corporation, 114 P.2d 49. 45 
Cal.App.2d 320—Honnold v. Pacific 
Finance Corporation, 286 P. 1101, 
105 Cal.App. 152—W. P. Herbert 
Co. V. Powell, 266 P. 620, 90 Cal. 
App. 782—Samuels v. Barnet, 250 
P. 405, 79 Cal.App. 529—Chelhar v 
Acme Garage, 61 P.2d 1232, 18 Cal. 
App 2d Supp. 775 

Hawaii.—Hilo Finance & Thrift Co. 

V. De Costa. 34 Hawaii 407. 

Tex.—Motor Inv. Co. v. Knox City, 
174 S.W.2d 482. 141 Tex. 530—Ful¬ 
cher V. Hall, Civ.App., 170 S.W.2d 
321—Giles v. Lehman, Civ.App., 
163 S.W2d 720. 

42 C.J. p 775 note 4. 

XronperforiiiaiLce by transferee 
Transferee of automobile has bur¬ 
den of obtaining and sending to mo¬ 
tor vehicle department ’ registration 
certificate, precluding effective trans¬ 
fer on not doing so.—San Joaquin 
Valley Securities Co. v. Prather, 11 
P.2d 45, 123 Cal.App. 378, followed in 
San Joaquin Valley Securities Co. v. 
Henry. 11 P.2d 48, 123 Cal.App. 771, 
San Joaquin Valley Securities Co. v. 
Hughes, 11 P2d 49, 123 Cal.App. 772, 
San Joaquin Valley Securities Co. v. 
Lewis, 11 P,2d 49. 123 Cal.App. 773, 


and San Joaquin Valley Securities 
Co V. Harris, 11 P.2d 49, 123 Cal. 
App. 774. 

Legislative intent to modify former 
law 

Section of Certificate of Title Act 
providing that sales of automobiles 
made in violation of act shall be 
void and that no title shall pass un¬ 
til provisions of act have been com¬ 
plied with was passed with intent 
on part of legislature to modify law 
as declared by supreme court in pri¬ 
or decision.—Elder Chevrolet Co. v. 
Bailey County Motor Co., Tex.Civ. 
App., 151 SW.2d 938. 

10. Cal-—General Motors Acceptance 
Corp. V. Dallas. 245 P. 184, 198 
Cal. 365—Parke v. Franciscus, 228 
P. 435, 194 Cal. 284. 

11. Cal.—^Parke v. Franciscus, supra 
—^Wehrle v. D. E. McDaneld, Inc., 
274 P. 421, 96 CaLApp. 356. 

12. Cal.—Hill V. Fowble, 149 P.2d 
862, G5 Cal.App.2d 25. 

13. Tex.—^Hicksbaugh Lumber Co. v. 
Fidelity & Casualty Co. of New 
York. Civ.App., 177 S.W.2d SO 2. 

14. Mo.—Pearl v. Interstate Securi¬ 
ties Co., App., 198 S.'W'.2d 867, re¬ 
versed on other grounds. Sup., 206 
S.W.2d 975—Craig v. Rueseler Mo¬ 
tor Co., App., 159 S.W.2d 374— 
Robertson v. Snider, App., 63 S.W. 
2d 508—^Drown v. Tough, 38 S.W.2d 
736, 225 Mo.App. 1017—Boyer v. 
Garner, App., 15 S.'W.2d 893. 

Va.—Sauls v. Thomas Andrews & 
Co., 175 S.B. 760, 163 Va. 407— 
Thomas v. Mullins, 149 S.E. 494, 
153 Va. 383. 

15. ; Mo.—^Peper v. American Ex- 
-.>dhange Nat. Bank in St. Louis, 
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App., 205 S.W.2d 215. affirmed. 
Sup.. 210 S.W.2d 41—Craig v. 
Rueseler Motor Co,, App., 159 S.W. 

2d 374—^Hoshaw v.,Fenton, 110 S. 
W.2d 1140, 232 Mo.App. 137—Wilki- 
son V. Grugett, 20 S.W.2d 936, 223 
Mo.App. 889. 

le. Neb.—Mackechnie v. Lyders, 279 
N.W. 328, 134 Neb. 682. 

17. Iowa.—^Enfield v. Butler, 264 N. 
W. 546, 221 Iowa 615, construing 
Missouri statute. 

Mo.—Perkins v. Bostic, 56 S.W.2d ^ 
155, 227 Mo.App. 353. 

Neb.—In re Nielsen's Estate, 280 N. 
W. 246, 135 Neb. 110—In re 

Wroth's Estate, 252 N.W. 322, 125 
Neb. 832. 

N.J.—^Vida V. Ruckle Bros., 63 A.2d 
312, 135 N.J.Law 570—Security 

Nat. Bank of Trenton v. Bell, 13 
A.2d 215, 125 N.J.Law 13, reversed 
on other grounds 17 A.2d 552, 125 
N.J.L. 640—Merchants’ Securities 
Corporation v. Lane, 147 A. 385, 
106 NJ.Law 169. rehearing denied 
150 A. 559, 106 N.J Law 576. 

42 C.J. p 774 note 90. 

Witnessed assigmuent 

Failure of prescribed assignment 
to have two witnesses whose genuine 
names and residences were stated 
thereon as required by statute was 
a fatal defect and title could not 
pass by the assignment.—U. S. v. 
One 1939 Cadillac Two-Passenger 
Coupe, Motor No. 8291842. License 
No. NJ-MH-37-V, D.C.N.J., 36 P. 
Supp. 847. 

la U.S.—U. S. V. One 1939 Cadillac 
Two-Passenger Coupe, Motor No. 
8291842. License No. NJ-MH-27- 
V, supra. 

Mich.—^Noorthoek v. Preferred Auto- 



§ 41 MOTOB VEBTCLES 60 C. J. S. 

under this rule, passes no title,according to the | decisions on the question, whether legal or equita- 


mobile Ins. Co., 291 N.W. 6. 292 
Mich. 561—Bos v. Holleman De 
Weerd Auto Co, 225 N.W. 1, 246 
Mich. 578—Ittleson, v. Hagan, 222 
N.W. 145, 245 Mich. 56—Endres v. 
Mara-Rickenbacker Co., 219 N.W. 
719, 243 Mich. 5. 

v, Mo.—Pearl v. Interstate Securities 
Co., 206 SW.2d 075—Riss & Co. v. 
Wallace, 171 S.W.2d 641, 350 Mo. 
1208, 151 A.L.R. 512—Riss & Co. v. 
Wallace, App., 195 S.W 2d 881— 
Payne v. Strothkamp. App., 153 S. 
W.2d 402—Personal Finance Co. of 
Missouri V. Lewis Inv. Co., App, 
138 S.W.2d 655—Universal Credit 
Co. V. Story, App., 128 S.W 2d 654 
—Hoshaw V. Fenton, 110 S.W.2d 
1140, 232 Mo App 137—^Anderson v. 
Arnold-Strong Motor Co, 88 S.W. 
2d 419, 229 Mo App 1170—Perkins 

V. Bostic, 66 S.W.2d 155, 227 Mo. 
App. 352—C. I. T. Corporation v. 
Byrnes, App, 38 S.W.2d 750— 
Weaver v.'Lake, App., 4 S W.2d 834 
—Sullivan v. Gault, App., 299 S 

W. 1116—Morgan v. Mulcahey, 
App., 298 S.W. 242. 

42 C.J. p 774 note 91. 

liack of bill of sale and automobile 
Uceuso tag was held fatal to claim of 
ownership and right of possession.— 
Scott V. Parker, 113 So, 495, 216 Ala. 
321. 

Gift 

Attempted transfer of automobile 
by Instrument in writing without in¬ 
dorsement of certificate of title in 
accordance with statute was inef¬ 
fective as a gift.—Taylor v. Bur¬ 
dick, 30 N.W.2d 418, 320 Mich. 25. 
Gouditioual sale 

(1) Sale of automobile under con¬ 
ditional sales contract, without ven¬ 
dor transferring certificate of title to 
vendee, at time of transaction was 
held void under Registration of Title 
Act.—Scarborough v. Detroit Operat¬ 
ing Co., 239 N.W. 344, 256 Mich. 173. 

(2) Vendee under conditional sales 
contract and license agreement to use 
automobile as taxicab, keeping it at 
vendor’s garage, was held to have 
exclusive use thereof, requiring 
transfer of certificate of title.—Scar¬ 
borough y. Detroit Operating Co., 
supra. 

(3) Words *‘havlng exclusive use 
thereof under lease for period great¬ 
er than 30 days," in Registration of 
Title Act, are sufficiently broad to 
embrace conditional sales, where 
vendee has exclusive use of automo¬ 
bile over thirty days.—Scarborough 
V. Detroit Operating Co., supra. 

mcLstake lu descrlptloa In oertilLcate 
of title 

(1) Sale by dealer who assigned 
buyer certificate of title containing 
motor number not that of vehicle 
sold and delivered is void.—^Robert¬ 


son V. Snider, Mo.App., 63 S.W. 2d 
508. 

(2) No presumption exists that 
mistake was made in office of secre¬ 
tary of state.—^Robertson v. Snider, 
supra. 

In Ohio 

(1) Under statute relating to 
transfer of motor vehicles by bill of 
sale, which statute was subsequently 
repealed by Certificate of Title Act, 
Gen.Code § 6290-2 et seq, transfer of 
motor vehicle complying with uni¬ 
form sales laws, although not com¬ 
plying with statutes for transferring 
motor vehicles, but accompanied by 
delivery, was valid —Commercial 
Credit Co. V. Schreyer, 166 N.E. SOS, 
120 Ohio St. 568, 63 A L.R. 674—Na¬ 
tional Guarantee & Finance Co. v. 
Russell. App., 36 NE2d 1015—Gut- 
ridge V. State, 173 N.E. 447, 37 Ohio 
App. 1, error dismissed 174 N.E. 140, 
122 Ohio St. 623—Miller v. Dunn, 32 
Ohio NP..N.S., 55. 

(2) It was held, however, where 
there was no bill of sale to trans¬ 
fer of title of automobile, that cog¬ 
novit note given therefor was with¬ 
out consideration.—Fiedler v. Bige¬ 
low. 159 N.E 131, 25 Ohio App. 456. 

(3) The Certificate of Title Act is 
exclusive, and the only way a buyer 
can acquire good title from a dealer 
IS by procuring a certificate of title 
from the proper clerk of courts as 
provided In the act.—^Associates Inv. 
Co. V. LeBoutillier, 42 N.E.2d 1011, 
69 Ohio App. 62—Crawford Finance 
Co. V. Derby, 25 N.E 2d 306, 63 Ohio 
App. 60. 

(4) Retail buyer who paid for, and 
obtained possession of, automobile 
from dealer, without obtaining the 
certificate of title thereto required by 
statute, acquired no title or interest 
therein superior to that of mortgagee 
who, three days later, for value and 
in good faith took a mortgage there¬ 
on accompanied by manufacturer's 
certificate of title.—Associates Inv. 
Co. v. LeBoutillier, supra. 

19. Mich,—Kimber v. Bding, 247 N. 
W. 777, 262 Mich. 670—Kelly v. 
Lofts, 235 N.W. 250. 253 Mich. 552. 
Mo —Peper v. American Exchange 
Nat. Bank in St. Louis, 219 S.W. 
2d 41—Pearl v. Interstate Securi¬ 
ties Co., 206 S.W.2d 975—Riss & 
Co. V. Wallace, 171 S.W.2d 641, 
350 Mo. 1208, 151 A.L.R. 512—Rob¬ 
ertson V. Central Manufacturers’ 
Mut. Ins. Co., App., 207 S.W.2d 59 
—Payne v. Strothkamp, App., 153 
S.W 2d 402—^Personal Finance Co. 
of Missouri v. Lewis Inv. Co., App., 
138 S.W.2d 655—Hoshaw v. Fenton, 
no S.W.2d 1140, 232 Mo.App. 137 
—Anderson v. Arnold-Strong Motor 
Co., 88 S.W.2d 419, 229 Mo.App. 
1170—^Isaacson v. Van Gundy, App., 
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48 SW 2d 208, quashed in part on 
other grounds State ex rel. Isaac¬ 
son V. Trimble, 72 S.W.2d 111, 335 
Mo. 213—Boyer v Garner, App., 
15 SW.2d 893~Mathes v. West¬ 
chester Firo Ins. Co. of New York, 
App., 6 S W.2d 66—Sullivan v. 
Gault, App., 299 S.W. 1116. 

Ohio—Automobile Finance Co. v. 
Munday, 30 NE2d 1002, 137 Ohio 
St. 504. 

Tex.—Hoskins v. Carpenter, Clv.App., 
'201 S.W.2d 606. 

Va.—Sauls v. Thomas Andrews & Co., 
176 S.E. 760, 163 Va, 407—Thomas 
V. Mullins, 149 S.E. 494, 153 Va. 
383. 

Wash.—G. A Campbell Co. v. Frets, 
9 P.2d 1082, 167 Wash 576, apply¬ 
ing law of South Dakota. 

42 C.J. p 775 notes 92. 4. 

Certificate not properly ldentifyln.g 
velilcle 

(1) Where buyer turned in used 
truck in part payment of new motor 
truck, and certificate of title de¬ 
livered to dealer described an engine 
number different from number on 
motor truck delivered to dealer, buy¬ 
er did not transfer any title to truck 
delivered to dealer because truck was 
not properly identified in certificate. 
—Craig V. Rueselcr Motor Co., Mo. 
App., 159 S.W.2d 374. 

(2) But certificate of title, al¬ 
though defective because giving 
wrong motor number, was held suffi¬ 
cient to pass title to automobile 
otherwise correctly dcscrlbod par¬ 
ticularly whore the certificate re¬ 
ferred to a conditional sales contract 
which correctly described the ve¬ 
hicle.—In re Lowry, C.C.A.Va., 40 P. 
2d 321. 

Stolen car 

When owner, after sale to purchas¬ 
er who was entitled to possession 
although not complying with statu¬ 
tory requirements, look automobile 
without purchaser's consent, automo¬ 
bile became a stolen automobile, and 
a subsequent purchaser, who also 
failed to comply with the statute, 
acquired no title to automobile.— 
Manning v. Miller, Tex.Civ.App., 206 
S.W.2d 165. 

In California 

(1) The rule of the text prevails. 
—San Joaquin Valley Securities Co. 
v. Prather, 11 P.2d 46, 123 Cal.App. 
378, followed in San Joaquin Valley 
Securities Co. v. Henry, H p.2d 48, 
123 CahApp. 771, San Joaquin Valley 
Securities Co. v. Hughes, 11 P.2d 49, 
123 Cal.App. 772, San Joaquin Valley 
Securities Co. v. Lewis, 11 P.2d 49, 
123 Cal.App. 773, and San Joaquin 
Valley Securities Co. v. Harris, 11 
P.2d 49, 123 Cal.App. 774—Redwine v. 
Trowbridge, 279 P. 666, 99 Cal.App. 
762—^OorpuB Juris cited In Ludwig 
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ble;’2® nor does it pass the right of possession.^^ 
There is, however, authority holding that the pur¬ 
chaser who pays the full purchase price, as between 
the seller and purchaser, becomes entitled to pos¬ 
session although he has not fully complied with the 
statute and an ineffective attempt to convey, 
while insufficient to vest title in the purchaser, may 
be sufficient to bind the seller as far as it is within 
his power to take the initial steps necessary to en¬ 
able the purchaser to obtain a certificate of title 
required by the statute.^^ 

Subsequent purchasers or encumbrancers. On 
failure to comply with the statute, the transferee's 
title is rendered invalid as against a subsequent pur¬ 
chaser from the transferor, who is enabled by such 
failure of compliance to retain the indicia of own¬ 
ership,24 such as a subsequent purchaser in good 
faith,25 or a purchaser from a conditional buyer in 
possession;26 and the lien of a chattel mortgage 
given by the buyer to secure a purchase money loan 
never becomes effective in such case as against an 
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innocent purchaser.'*^ The transferee's title has 
also been held invalid as against the lien of an at¬ 
tachment levied after the transfer but prior to 
compliance with the statute,"28 but it is immaterial 
that compliance was delayed for a considerable time 
after the purchase, where there was a compliance 
with the statute before the commencement of an ac¬ 
tion by the attaching creditor.29 As between a 
finance company, taking an assignment of an auto¬ 
mobile sale contract without requiring the purchas¬ 
er to procure a certificate of title from the secre¬ 
tary of state, as required by statute, and a subse¬ 
quent purchaser of the car from the assignor with¬ 
out notice of the assignee's interest, such purchaser 
had a superior titled0 even though the assignee had 
no notice that the car was being kept in the as¬ 
signor’s sales room and offered for sale as a new 
car.2i 

(3) Transfers Valid notwithstanding Non- 
compliance 

Noncompliance with statutes regulating the sale or 


V. Steger, 278 P. 494, 495, 99 Cal.App. 
235. 

(2) So, where husband did not 
comply with statutory requirement 
for transfer of automobile to second 
wife’s mother, and transfer was not 
a bona fide change of ownership and 
possession but, at most, for security, 
transferee could not resist execution 
against the automobile to enforce 
first wife’s divorce decree—Wargin 
V. Wargin, 180 P.2d 349, 29 Cal.2d 
843. 

(3) But It has been held, where an 
automobile sold by a contract of 
conditional sale was registered in the 
name of the vendee and was attached 
as his property and the sheriff had 
possession of the automobile and 
presumably of the certificate of reg¬ 
istration when the vendor assigned 
his rights under the contract, that 
there was a good transfer of his 
interest although there was no com¬ 
pliance with the provisions of the 
Motor Vehicle Act as to registration 
and transfer of the registration.— 
King V. Cline, 194 P. 290, 49 Cal.App 
696. 

In New Jersey 

(1) The rule of the text prevails 
—^Vida V. Buckle Bros., 53 A.2d 312, 
135 N.J.Law 570—General Motors 
Acceptance Corporation v. Schwartz. 
190 A. 625, 118 N.J.Law 25, affirmed 
194 A. 183, 118 N.J.Law 563—C. A 
Oesterman, Inc., v. King Auto Fi¬ 
nance, 166 A. 704, 111 N.J.Law 119. 

(2) So purchaser from dealer with¬ 
out notice of claim of original owner, 
who had not transferred bill of sale 
to dealer as required by statute was 
not entitled to prevail against owner. 


—^Merchants’ Securities Corporation 
V. Lane, 150 A. 659, 106 N.J.Law 576. 

(3) It has also been held, however, 
that the statute does not invalidate 
the sale of an automobile without 
delivery of the bill of sale so as to 
prevent a decree requiring the seller 
to deliver the bill of sale pursuant to 
his agreement to do so at the time 
of the sale.—Gaub v. Mosher, 129 A. 
253, 3 N.JMisc. 605. / 

ao. Mo.—^Robertson v. Central Man¬ 
ufacturers' Mut, Ins. Co., App., 207 
S.W.2d 59. 

Trust 

. Under statute regarding transfer 
of title to automobile, the legal title 
holder cannot hold in trust for an¬ 
other.—Hoshaw V. Fenton, 110 S.W. 
2d 1140, 232 Mo.App. 137. 

21. Kan.—Hammond Motor Co. v. 
Warren, 213 P. 810, 113 Kan. 44. 

Mo —^Pearl v. Interstate Securities 
Co., 206 S.W.2d 975. 

42 CJ. p 775 note 93 

22. Tex.—Manning v. Miller, Civ. 
App., 206 S.W.2d 165. 

23. Tex.—Fulcher v. Hall, Civ.App., 
170 S.W.2d 321—Elder Chevrolet 
Co. V. Bailey County Motor Co., 
Civ.App. 151 S.W.2d 938. 

24. Cal.—^Honnold v. Pacific Finance 
Corporation. 286 P. 1101, 105 Cal. 
App. 152. 

25. Kan.—Miller v. Colonial Under¬ 
writers Ins. Co., 230 P. 1030, 117 
Kan 240, 38 A.L.R. 1113. 

26. Cal.—^Parke v. Franciscus, 228 
P. 435, 194 Cal. 284. 

27. Mo.—Mound City Finance Co. v. 

Frank, App., 199 S.W.2d 902. i 
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28. Cal.—^Crandall v. Shay, 214 P. 
450, 61 Cal.App. 56. 

Mo.—Paragould Wholesale Grocery 
Co. V. Middleton, 235 S.W. 469, 208 
Mo.App. 592. 

Evidence held sufficient 

To show that owner delivered auto¬ 
mobile registration certificate for 
particular purpose, not authorizing 
.recipient to re-register truck in his 
own name; hence levy of execution 
on truck by creditor of recipient was 
unauthorized.—True v. Crane, 7 P.2(i 
357, 119 Cal.App. 653. 

Evidence held Insufficient 

To show gift of truck by mother 
to son authorizing execution on truck 
by son’s creditor.—True v. Crane, 
supra. 

Execution against Joint Judgrment 
debtors 

Officer’s possession of automobile 
under execution was held valid where 
one of two judgment debtors held in¬ 
terest therein subject to execution, 
even though registration certificate 
was not issued to other debtor until 
after execution.—^Mercantile Accept¬ 
ance Corporation v. Pioneer Credit 
Indemnity Co., 12 P.2d 988, 124 Cal. 
A.pp. 593. 

29. Cal.—Taylor v. Bernheim, 209 P. 
55, 58 CaLApp. 404. 

30. Ind.—La Porte Discount Corpo¬ 
ration V. Bessinger, 171 N.E. 323, 
91 Ind.App. 635—Guaranty Dis¬ 
count Corporation v. Bowers. 168 
N.E. 231, 94 Ind.App. 373. 

Effect, as to liens, of statutory regu¬ 
lations relating to certificates of 
title see infra § 42 f. 

31. Ind.—Guaranty Discount Corpo¬ 
ration V. Bowers, supra. 
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transfer of motor vehicles, but not expressly rendering 
void transfers not made in compliance with their terms, 
has been held in some jurisdictions not to invalidate 
such sales; and, where this is the law, title passes to 
the transferee notwithstanding tFTe want of compliance 
with the statutes. 

Some statutes, not expressly rendering void 
transfers or sales which are not made in compli¬ 
ance with their terms, have been held to be merely 


regulatory32 and not to invalidate such transfers, 
or sales for noncompliance therewith'33 or to es¬ 
tablish an exclusive method whereby title to a mo¬ 
tor vehicle may pass from one to another,^^ so that 
the ordinary rules relating to the sale of personal 
property apply^'^ and title passes to the transferee 
notwithstanding the want of compliance with the 
statute,36 although liability may be incurred under 


32. Del.—Commercial Credit Co. v 
McNelly, 171 A. 446, 6 W.W.Harr. 
88. 

Ky.—Moore v. Wilson, 18 S.W.2d 873. 
230 Ky. 49, 

Okl.—^Parrott v. Gulick, 292 P. 48, 
145 Okl. 129. 

33. Colo.—Wilson v. Mosko, 130 P. 
2d 927. no Colo. 127. 

Del.—Commercial Credit Co. v. Mc- 
Nelly, 171 A. 446, 6 W.W.Harr. 88. 
Ill.—Smith V. Rust, 33 N.E.2d 723, 
310 Ill.App 47. 

Ky.—Colonial Finance Co. v. Hunt, 
160 SW.2d 591, 290 Ky. 299— 
Moore v. Wilson. 18 S.W.2d 873, 
230 Ky. 49. 

Miss.—Equitable Credit Co. v. Coop¬ 
er, 111 So. 749, 146 Miss. 868— 
Hartford Fire Ins. Co. v. Knight, 
111 So. 748, 146 Miss. 862. 

Okl.—Owen v. Miller, 122 P.2d 140, 
3 90 Okl. 205—McNeil v. Larson, 43 
P.2d 397, 171 Okl. 608—Parrott v. 
Gulick, 292 P. 48, 145 Okl. 129. 
Or.—Larison-Frees Chevrolet Co. v. 
Payne, 96 P.2d 1067, 163 Or. 276— 
W. S. Maxwell Co. v. Southern 
Oregon Gas Corporation, 74 P.2d 
694, 158 Or. 168, 114 A.L.R. 697. 
opinion adhered to 75 P 2d 9, 158 
Or. 168, 114 A.L.R. 697—Henry v. 
Condit, 53 P.2d 722, 152 Or. 348, 103 
A.LR. 131—Thiering v. Gage, 284 
P. 832. 132 Or. 92. 

Pa.—Braham & Co. v. Steinard-Han- 
non Motor Co., 97 Pa.Super. 19— 
Pottstown Finance Co. v. Ibach, 
Com.Pl., 58 Montg.Co. 223. 

Wash—^Junkin v. Anderson, 120 P 2d 
548, 12 Wash.2d 58, supplemented 
123 P.2d 759, 12 Wash.2d 58. 

42 C.J. p 775 note 96. 

Salo by aiitlLorized agent 

Where dealer selling automobile to 
defendant was plaintiff’s agent with 
full power to sell, plaintiff could not 
take advantage of failure to deliver 
certificate of title.—Cardish v. Toma- 
zowskl, 99 Pa.Super. 360. 

In Iowa 

<1) The rule of the text prevails. 
—^Union Bank & Trust Co. of Stan- 
wood V. Willey. 24 N.W.2d 796. 237 
Iowa 1250. 

<2) The statutory provision that 
title to automobile cannot be deemed 
to have passed until registration pro¬ 
visions of the statute are complied 
with was enacted for purpose of reg¬ 
ulating motor vehicles and prescrib¬ 
ing law of the road and does not 


deny to seller and buyer as between 
themselves full rights under the con¬ 
tract which they would have in ab¬ 
sence of the statute.—Garuba v. 
Yorkshire Ins. Co„ 9 N.W.2d 817, 233 
Iowa 579—Craddock v. Bickelhaupt, 
288 NW. 109, 227 Iowa 202, 135 A.L. 
R. 474—^Abraham v. Hartford Fire 
Ins. Co., 244 N.W. 675, 215 Iowa 1— 
Tigue Sales Co. v. Reliance Motor 
Co.. 221 N.W. 514, 207 Iowa 667— 
Shepard v. Findley, 214 N.W. 676, 204 
Iowa 107—Cerex Co. v. Peterson, 212 
N.W. 890, 203 Iowa 355. 

(3) A ruling to the contrary by 
the trial court in an action for re¬ 
plevin was referred to by the su¬ 
preme court in a subsequent action 
for damages between the same par¬ 
ties as the law of the case, but the 
supreme court expressly refrained 
from holding that the ruling of the 
trial court in the replevin case was 
correct as an abstract legal proposi¬ 
tion.—Curry v. Iowa Truck & Trac¬ 
tor Co., 187 N.W. 36, 193 Iowa 397. 

In Teacaa 

(1) The controlling statute, Ver¬ 
non Pen.Code Annot. art 1434, prior 
to the enactment of the Certificate 
of Title Act, Vernon Pen.Code Annot. 
art 143 6—1, in substance provided 
that anyone selling or trading a sec¬ 
ondhand automobile in a manner not 
in conformity with the provisions of 
that article should be deemed guilty 
of a misdemeanor, and provided pun¬ 
ishment for such misdemeanor.—Eld¬ 
er Chevrolet Co. v. Bailey County 
Motor Co., Civ.App., 151 S.W.2d 938 

(2) The former statute did not ex¬ 
pressly provide that sales not in 
conformity therewith should be void, 
but a number of early cases hold 
that a transfer of title could not be 
made where the transaction did not 
conform to the statute.—^Williams v. 
Casner Motor Co., Civ.App., 279 S.W. 
282—42 C.J. p 774 notes 90, 91. p 
775 notes 92, 94. 

(3) Accordingly, it was held, 
where a purchaser resold and both 
sales were void for a failure to com¬ 
ply with the statute, that the orig¬ 
inal owner was still the owner of the 
car and was a necessary party to 
any suit Involving its title or pos¬ 
session.—Cullum V. Lub-Tex Motor 
Co., Civ.App., 267 S.W, 322. 

(4) In a later opinion expressly 
adopted and approved by the supreme 

I court, it was held that a failure to 
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conform to the statute did not ren¬ 
der a sale void.—Hennessy v. Auto¬ 
mobile Owners’ Ins. Ass’n, Com.App , 
282 S.W. 791. 46 A.LR. 521, rehearing 
denied 283 S.W. xv. 

(5) This authoritative interpreta¬ 
tion was thereafter followed consist¬ 
ently.—Eastus V. Gabert, 93 S.W.2d 
396, 127 Tex 290—Sabine Motor Co. 
V. W. C. English Auto Co., Com.App., 
291 S.W. 1088—Radinsky v. Reynolds, 
CivApp., 153 S.W.2d 640—Elder 
Chevrolet Co. v. Bailey County Motor 
Co., Civ.App., 151 S.W.2d 938—Lati¬ 
mer v. Hebert, Civ.App., 25 S.W.2d 
929—Shipp Buick Co. v. Tolbert, Civ. 
App , 296 SW. 329—Home Ins. Co. v. 
Stubblefield. Civ.App., 287 S.W. 297— 
42 C.J. p 775 notes 95. 96, 98. 

(6> In suit to recover automobile, 
bill of sale of secondhand automobile 
was hold admissible without proving 
transfer of receipt showing payment 
of license fee.—^Home Ins. Co, v. 
Stubblefield, Civ.App., 287 S.W. 297. 

34. Del.—Commercial Credit Co. v. 
McNelly, 171 A. 446, 6 W.W.Harr. 
88 . 

Mont.—Bond Lumber Co. v. Tim¬ 
mons, 267 P. 802, 82 Mont. 497. 

Or.—^W. S. Maxwell Co. v. Southern 
Oregon Gas Corporation, 74 P.2d 
594, 158 Or. 168, 114 A.L.R. 697, 
opinion adhered to 75 P.2d 9, 158 
Or. 168, 114 A.L.R. 697. 

35. Iowa.—Garuba v. Yorkshire Ins. 
Co., 9 N.W.2d 817, 233 Iowa 579— 
Shepard v. Findley, 214 N.W. 676, 
204 Iowa 107—Cerex Co. v. Peter¬ 
son, 212 N.W. 890, 203 Iowa 365. 

N.C —Carolina Discount Corp. v. 
Landis Motor Co., 129 S.E. 414, 190 
N.C. 157. 

Contract held binding as between 
parties 

Ill.—Smith V. Rust, 33 N.B.2d 723, 
310 I11.APP. 47. 

36. Colo.—Wilson v. Mosko, 130 P. 
2d 927, 110 Colo. 127. 

Del.—Commercial Credit Co. v. Mc¬ 
Nelly, 171 A. 446, 6 W.W.Harr. 88. 
D.C.—Fogle V. General Credit, 122 P. 
2d 45, 74 App.D.C. 208, 136 A.LR. 
814—Associates Discount Corpora¬ 
tion V. Hardesty, 122 P.2d 18, 74 
App.D.C. 44. 

Ill.—Commercial Credit Corp. v. Hor¬ 
an. 60 N.E.3d 763. 325 Ill.App. 626. 
Iowa.—Garuba v. Yorkshire Ins. Co.. 

9 N.W.2d 817, 233 Iowa 679. 

Okl.—Parrott v. Gulick, 292 P. 48, 146 

I Okl. 12». 
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its penal provisions,*'^ or the attempted sale may 
be avoided where the rights of third persons, who 
rely on the record title, intervene.** Thus it has 
been said that the registration of transfers of mo¬ 
tor vehicles is merely an administrative proceeding 
which does not bear any essential relation to the 
contract of sale entered into between the parties.** 
It has also been held that the effect of a statute 
providing that no sale or transfer shall be valid 
without compliance with the statute is to attach a 
contingent condition subsequent under which the 
sale may become abortive^o and that noncompli¬ 
ance does not make the sale void ab initio,^! but 
renders it ineffectual."^* 

(4) Transfers Avoidable for NoncornpUance 

A statute providing that sales made in violation of 
its terms are voidable does not prevent title passing in 
sales made without compliance with the statute. 

Where a statute provides that sales made in vio¬ 
lation of its terms shall be voidable, such voidabili¬ 
ty is at the election of the stated* and does not pre¬ 
vent title passing in sales made without compliance 
with the statute.^^ 


c. Rights of Parties 

(1) In general 

(2) Buyer as innocent purchaser 

(3) Right to assert invalidity of trans¬ 

fer 

(1) In General 

(a) Seller 

(b) Purchaser 

(c) Third persons 

(a) Seller 

Where the sale of a motor vehicle is Invalid for non- 
compliance with statutory regulation thereof, the seller 
ordinarily is not entitled to recover any money due on 
the purchase price or on a note or check given to evi¬ 
dence the purchase price; but he is not necessarily de¬ 
prived of all equities with respect to the vehicle, and 
he may be entitled to the possession thereof and to the 
value of its use by the buyer. 

Where the sale of a motor vehicle is invalid for 
noncompliance with statutory regulation thereof, 
the seller is not entitled to recover any sum of 
money which might be due on the purchase price^* 


Or.—^W. S. Maxwell Co. v. Southern 
Oregon Gas Corporation, 74 P.2d 
694, 158 Or. 168, 114 A.L.R. 697, 
opinion adhered to 75 P.2d 9, 158 
Or. 168, 114 A.L.R. 697—Thiering 
V. Gage, 284 P. 832, 132 Or. 92. 
Pa.—In re Brown’s Estate, 22 A.2d 
821, 343 Pa. 230—Cardish v. Toma- 
zowski, 99 Pa.Super. 360—^Braham 
& Co, V. Steinard-Hannon Motor 
Co., 97 Pa.Super. 19—Pottstown Fi¬ 
nance Co V. Ibach, Com.Pl., 58 
Montg Co. 223. 

42 C.J p 775 note 98. 

EQLiiitable title 

Colo.—Buss V. McKee, 170 P.2d 268, 
115 Colo. 159 

Want of certificate of title 
Or.—Sargent v. Pendleton Auto Co., 
257 P. 23, 121 Or. 677. 

As against creditor of seller 

Seller's creditor could not seize 
automobile because buyer had not 
received certificate of registration 
where biF of sale was recorded.— 
Cerex Co. v. Peterson, 212 N.W. 890, 
203 Iowa 355. 

In Utah 

(1) The statute providing that de¬ 
livery of vehicle required to be reg¬ 
istered shall be deemed not to have 
been made and title thereto shall not 
pass unless a certificate of registra¬ 
tion and certificate of ownership has 
been issued, was said to be not man¬ 
datory, and hence failure of woman 
who married deceased before his in¬ 
terlocutory divorce decree became 
final, to comply with statute, did not 
make gift of automobile to her by 
deceased as a wedding present void. 


—Jackson v. James, 89 P.2d 235, 97 
Utah 41. 

(2) In view of statute, it was held, 
however, that automobile owner’s de¬ 
livery of possession of automobile 
and signed certificate of ownership 
to agent would not give agent indicia 
of ownership so as to estop owner to 
assert title against buyer from 
agent, and that buyer accepting au¬ 
tomobile with owner's signed certifi¬ 
cate of ownership but without new 
certificates of registration and of 
ownership was not innocent purchas¬ 
er for value.—Swartz v. White, 13 
P.2d 643, 80 Utah 150. 

37. Ky.—^Moore v. Wilson, 18 S.'W.2d 
873, 230 Ky. 49. 

N.C.—Carolina Discount Corp. v. 
Landis Motor Co., 129 S.E. 414, 190 
N.C. 157, 

Okl.—Parrott v. Gulick, 292 P. 48, 
145 Okl. 129. 

Or—W. S. Maxwell Co. v. Southern 
Oregon Gas Corporation, 74 P.2d 
594, 158 Or. 168, 114 A.L.R. 697, 
opinion adhered to 75 P.2d 9, 158 
Or. 168, 114 A,LR. 697—Thienng 
V. Gage, 284 P. 832, 132 Or. 92. 
Pa.—In re Brown's Estate, 22 A.2d 
821, 343 Pa. 210—^Herring v. Shul- 
lo, 27 A.2d 751, 149 Pa Super. 345 
—Cardish v. Tomazowski, 99 Pa. 
Super. 360—Braham & Co, v. Stein¬ 
ard-Hannon Motor Co., 97 Pa. 
Super. 19. 

38. Ky.—^Moore v, Wilson, 18 S.W. 
2d 873, 230 Ky. 49. 

Or.—^W. S. Maxwell Co. v. Southern 
Oregon Gas Corporation, 74 P.2d 
i 694, 158 Or. 168, 114 A.L.R. 697, 
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opinion adhered to 75 P-2d 9, 158 
Or. 168, 114 A.L.R. 697—Thiering v. 
Gage, 284 P. 832, 132 Or. 92. 
TraiLsfer pursuant to decree 

(1) Decree for separate mainte¬ 
nance adjudging that automobile pur¬ 
chased with wife’s funds hut regis¬ 
tered in husband’s name was wife’s 
property and should be delivered to 
her directing sheriff to take automo¬ 
bile into custody and directing secre¬ 
tary of state to issue certificate of 
title to wife did not transfer title to 
automobile to wife, in absence of 
showing that any one appointed by 
chancellor executed for husband 
transfer of title.—Syroishka v. Pien- 
iozek, 63 N.E.2d 675, 327 Ill.App. 218. 

(2) Legal title to automobile pur¬ 
chased and registered in husband’s 
name was in husband, even though 
automobile was purchased with 
wife’s funds, and hona fide purchaser 
from husband took title free from 
equitable rights of wife of which 
purchaser had no notice.—Syroishka 
V. Pieniozek, supra. 

39. Philippine.—Chinchilla v. Rafel, 
39 Philippine 888. 

40. Or.—Swank v. Moisan, 166 P. 
962, 85 Or. 662. 

41. Or.—Swank v. Moisan, supra. 

42. Or.—Swank v. Moisan, supra. 

43. Minn.—Amick v. Exchange State 
Bank, 204 N.W. 639, 164 Minn. 136. 

44. Minn.—^Amick v. Exchange State 
Bank, supra. 

45. Cal.—Sevier v. Roberts, 126 P. 
2d 380, 52 Cal.App.2d 403. 



MOTOB VEEICLE8 


60 C.J.S. 


§ 41 

and cannot recover on a note^® or check^^ g’iven to 
evidence the purchase price, even though compli¬ 
ance with the statute was innocently neglected and 
was afterward tendered^^ and even though the 
purchaser has not offered to restore the automo¬ 
bile.^ ^ On the other hand, since there is nothing 
immoral or unlawful in the contract of the parties, 
so that the law will not leave them where it finds 
them,®0 the mere fact that one parts with posses¬ 
sion of a motor vehicle, where the attempted con¬ 
veyance of title is void, does not necessarily de¬ 
prive hM of all equities with reference to the ve- 
hicle,51 and, accordingly, it has been held that he 
is entitled to possession thereof,52 subject to an 
adjustment of equities and he can replevy it54 
and recover the value of its use by the buyer,5'5 
unless, it has been held, he voluntarily surrendered 
possession to the buyer, the vehicle to be used by 


him without any expression on the seller^s part that 
he was to be reimbursed for such use if the deal 
should not be consumniated.56 Furthermore, com¬ 
pliance on the part of the seller, even though the 
buyer fails to comply with the statute, might be 
deemed sufficient compliance on the part of the sell¬ 
er so as to enable him to maintain an action for 
the purchase price of the vehicle as against the 
purchaser,^? but the seller cannot place himself in 
this more favored position where he has failed to 
take any steps in compliance with the statute.SS 
A seller who by affirmative action has placed the 
certificates of ownership of the vehicle out of the 
hands of the buyer, instead of indorsing and de¬ 
livering them to the buyer as required by statute, is 
in no position to assert that the buyer waived his 
right to their proper indorsement and delivery.®^ 
Where the statute imposes the duty on the trans¬ 


it Feunsylvauia 

(1) A dealer’s failure to notify de¬ 
partment of revenue that he had ac¬ 
quired automobile by assignment of 
certificate of title in blank was held 
not to prevent dealer from recovering 
purchase price from partners to 
whom ne resold automobile the next 
day—Herring v. Shullo, 27 A 2d 751, 
149 Pa.Super. 345. 

(2) On the other hand, It has been 
held that a contract to sell second¬ 
hand automobile without complying 
with statutory requirements is illegal 
and unenforceable in action for pur¬ 
chase price.—Miles v. Zorzi, 88 Pa. 
Super 231—Brenner v. Pecarsky, 86 
Pa.Super. 414. 

(3) There is, however, no presump¬ 
tion that seller violated law.—Miles 
V. Zorzi, supra. 

(4) Compliance with the statute 
need not be proved where noncom¬ 
pliance was not pleaded as defense. 
—Miles V. Zorzi, supra.’ 

(5) But, where evidence showed 
noncompliance, evidence of seller’s 
compliance with law should be sub¬ 
mitted.—Miles V. Zorzi, supra. 

40. Cal.—Corpus Juris cited lu Lud¬ 
wig V. Steger. 278 P. 494, 495, 99 

Cal.App 235 

^ Mo.—Morgan v. Mulcahey, App., 298 

S.W. 242. 

42 C J. p 775 note 8. 

In Texas 

(1) In a long line of decisions ap¬ 
plying the statute then in effect, 
Vernon Pen.Code Annot. art 1434, the 
courts of civil appeals held that one 
failing to conform to the statute 
could not recover on a promissory 
note given as part of the purchase 
price, such decisions being based on 
the construction that noncompliance 
with the statute rendered the trans¬ 
action void although there was no 
express provision to that effect m 


the statute.—Foster v. Beall, Civ. 
App., 242 S.W. 1117—42 C.J. p 775 
note 8. 

(2) These cases were perhaps all 
overruled, in principle at least, by 
Hennessy v. Automobile Owners’ Ins. 
Assoc, Com.App , 282 S.W. 791, 46 A. 
LR. 521, expressly adopted and ap¬ 
proved by the supreme court, which 
held that a failure to conform to the 
statute did not render a sale void.— 
Elder Chevrolet Co. v. Bailey County 
Motor Co, Civ App., 151 S.W.2d 938. 

(3) The overruling of those cases 
by the supreme court does not, how¬ 
ever, impair the principle therein set 
forth applicable to a subsequent stat¬ 
ute expressly providing that all sales 
made in violation thereof shall be 
void—Elder Chevrolet Co. v. Bailey 
County Motor Co., supra 

(4) So, where no certificate of title 
was issued to buyers of automobile 
and the sale was void because of 
failure to comply with Certificate of 
Title Act, seller could not enforce 
note and chattel mortgage executed 
by buyers.—Giles v. Lehman, Civ. 
App , 1'63 S.W.2d 720. 

47. N J.—Arotzky v. Kropnitzky, 120 
A. 921, 98 NJ.Law 344, aflirmod 
127 A. 923, 101 HJLaw 203. 

48. Cal.—^Corpus Juris cited in Lud¬ 
wig V. Steger, 278 P. 494, 495, 99 
Cal App. 235. 

Tex.—Foster v. Beall, Civ.App, 242 
S W. 1117. 

49. Cal —Ludwig v Steger, 278 P. 
494, 09 Cal.App. 235. 

50. Mo.—Pearl v Interstate Securi- 
-ties Co., 206 S.W.2d 975. 

Or.—Swank v. Moisan, 166 P. 962, 
85 Or. 662 

51. Tex.—Elder Chevrolet Co. v. 
Bailey County Motor Co., Civ App., 
151 S.W.2d 938. 

52. Cal.—Sevier v. Roberts, 126 P. 
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2d 3S0, 52 Cal.App 2d 403—Mitchell 
V Porter, 11 P2d 58, 123 Cal.App. 
329. 

Mo.—Pearl v. Interstate Securities 
Co., 206 S.W.2d 975. 

53. Tex—Elder Chevrolet Co. v. 
Bailey County Motor Co., Civ.App., 
151 S.W.2d 938 

54. Cal.—‘Corpus Juris cited In Lud¬ 
wig V. Steger, 278 P. 494, 495, 99 
Cal.App. 236. 

Mo.—Pearl v. Interstate Socurilios 
Co., 206 S.W.2d 975—Perkins v. 
Bostic, 56 S.W.2d 155, 227 Mo App. 
352. 

Or.—Swank v. Moisan, 166 P. 962, 85 
Or. 662. 

Replevin of motor vehicle sec the 
CJ.S. title Replevin § 1 et son., 
also 42 C.J. p 754 note 21-p 755 
note 53. 

55- Cal.—Ccrp'o.s Juris cited in Lud¬ 
wig V. StoRcr, 278 P. 494, 495, 99 
Cal.App. 235. 

Or—Swank v. Moisan, 166 P. 962, 85 
Or. '662. 

Off.Tet 

Where title to motor trucks did 
not pass because of seller’s failure 
to indorse and deliver certificati's of 
ownership as required by statute, 
seller was entitled to possession of 
the trucks and was entitled to r« cov¬ 
er, as an offset against credit allow- 
ablo on balance of purchase price due 
under contract of sale of businesR of 
which trucks were inventoried as an 
asset, the reasonable value of the 
use of the trucks by the buyer — 
Sevier v. Roberts, 126 P.2d 3S0, 62 
Cal.App.2d 403. 

56. Idaho—Lux v. Lockridge, 150 P. 
2d 127, 65 Idaho 639. 

57. Cal.—Sevier v. Roberts, 126 P.2d 
380, 52 Cal.App.2d 403. 

58. Cal.—Sevier v. Roberts, supra. 

59. Cal.—Sevier v. Roberts, supra. 
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feree, failure of the transferor to notify the depart¬ 
ment of motor vehicles of the transfer is immaterial 
in an action for the price.® 0 

(h) Purchaser 

The fact that there has not been a connpliance with 
the statute regulating the transfer or sale of motor ve¬ 
hicles does not preclude the purchaser from bringing an 
action for conversion of the car, or for its possession, or 
for possession of a certificate required at the time of the 
transfer; and the purchaser may be entitled to recover 
back the purchase money paid and may properly refuse 
to pay the balance of the purchase price. 

The fact that there has not been a compliance 
with the statute in the transfer of a motor vehicle 
to a purchaser does not preclude him from bringing 
an action for a conversion of the car®i or for its 
possession,or for possession of a certificate re¬ 
quired at the time of the transfer ;®3 but it has been 
held that one suing as transferee of an automobile, 
without having had actual possession, for its con¬ 
version must prove compliance with the statute in 
order to maintain his action.®^ Although the con¬ 
trary view has been taken on the ground that the 
.courts will not enforce illegal contracts, but will 
leave the parties just where they have placed them¬ 
selves,®® there is authority holding that if the seller 
fails to comply with the statutory requirements the 
purchaser may recover back the purchase price,®® 
with interest,®7 on the theory that the consideration 
for the contract has failed ;®s or suit may be 
brought to compel specific performance of a prom¬ 
ise by the seller to deliver a bill of sale as required 
J3y the statute.®® Where a seller fails to deliver a 
certificate of title, as required by statute, he is in 
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default on his contract,*^® and the purchaser may 
properly refuse to make any payments until he re¬ 
ceives the certificate.’^^ Similarly, the refusal of 
the seller to comply with the statute constitutes a 
good defense to his action for the unpaid balance 
of the purchase price, where the buyer has acted in 
good faith.'^^ It has been held that, although a sale 
is invalid or incomplete for want of compliance 
with the statute, evidence of the transaction may 
be introduced to show such a special interest in the 
car as to enable the buyer to maintain an action 
for its possession,'^3 and that a buyer who has fully 
paid the purchase price may maintain an action 
against the seller for failure to deliver the car,'^'* 
but not for breach of warranty.'^® 

(c) Third Persons 

' Where a transferee obtains no title, his creditors are 
not entitled to seize the motor vehicle. The assignee of 
a conditional seller who has failed to furnish a certificate 
required by statute is not entitled to declare a forfeit¬ 
ure under the contract without furnishing the certificate. 

Where a transferee obtains no title to a motor 
vehicle, his creditors are not entitled to seize the 
vehicle,*^® but it has been held, where the seller, 
contrary to the requirement of the statute, with¬ 
holds from the buyer the certificate of ownership 
until resale of the automobile to an innocent pur¬ 
chaser, thereby rendering ineffective a mortgage 
lien held as security for a loan of the purchase 
money, that the seller is liable for the loss of the 
lien.'^'^ The assignee of a conditional seller, on 
the assignor's failure to furnish a certificate of 
title as required by statute, is not entitled to de- 


60. U.S.—Krumm v. Southwest Fi¬ 
nance Co. of California, C.C.A.Cal., 
67 F.2d 1. 

61. Cal.—Moody v. Goodwin, 200 P. 
733, 53 Cal.App. 693. 

42 C J. p 776 notes 14 [a], 23. 

Where transferor Is estopped to 
deny transfer notwithstanding- non- 
compliance with the statutory re¬ 
quirements, the transferee may bring 
an action for a conversion of the 
automobile against parties bound by 
the estoppel.—Carpenter v. Devitt, 
122 P.2d 79, 49 Cal.App.2d 473. 

62. Cal.—Heffner v. Jackson, 273 P. 
37, 95 Cal.App. 476—Goodman v. 
Anglo-California Trust Co, 217 P. 
1078, 62 CaLApp. 702. 

42 C.J. p 776 notes 14, 24. 

63. D.C.—Fogle v. Greneral Credit, 
122 F.2d 45, 74 App.D.C. 208, 136 
A.L.R. 814—^Associates Discount 
Corporation v. Hardesty, 122 F.2d 
18, 74 App.D.C. 44. 

64. Cal.—General Motors Accept¬ 
ance Corp. V. Dallas. 245 P. 184, 
198 Cal. 365—^Winne v. Ford, 263 P. 
645. 88 CaLApp. 308. 


65. Tex.—^Foster v. Beall, Civ.App., 
242 S.W. 1117. 

eS- Cal.—^Wehrle v. D. E. McDaneld, 
Inc., 274 P. 421, 96 Cal.App. 356. 
Mich.—Bos V. Holleman De Weerd 
Auto Co., 225 N.W. 1, 246 Mich. 
578. 

42 C.J. p 776 note 25. 

Ii-vldence held -to make case for Jury 
Mo.—Boyer v. Garner, App., 15 S.W. 
2d 893. 

67- Mich.—Bos v. Holleman De 
Weerd Auto Co., 226 N.W. 1, 246 
Mich. 578. 

68. N.J.—Stein v. Scarpa, 114 A. 
245, 96 N.J.Law 86. 

69. N.J.—Gaub v. Mosher, 129 A. 
253, 3 N.J.Misc. 605. 

70. Ariz.—^Pacific Finance Corpora¬ 
tion ▼. Gherna, 287 P. 304, 36 Ariz. 
509. 

71. Ariz.—^Pacific Finance Corpora¬ 
tion V. Gherna, supra. 

72. N.J.—^Van Houton v, Gizang, 127 
I A 681, 3 N.J.Misc. 233. 
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B-uyer held not estopped to assert 
seller's failure to transfer certifi¬ 
cate of ownership, in action on note 
given for price.—Ludwig v. Steger, 
278 P. 494, 99 Cal.App. 235. 

73. Cal.—Moody v. Goodwin, 200 P. 
733, 53 Cal.App. 693. 

42 C.J. p 776 note 14. 

74. Iowa—Curry v. Iowa Truck & 
Tractor Co., 187 N-W. 36, 193 lo-wa 
397. 

75. Tex.—^Fulwiler Motor Co. v. 
Walker. Civ.App., 261 S.W. 147. 

42 C.J. p 782 note 7. 

76. Va.—Sauls v. Thomas Andrews 
& Co., 175 S.B. 760, 163 Va. 407. 

Invalidity of transfer as against 
subsequent purchasers or encum¬ 
brancers see supra subdivision b 
(2) of this section. 

77. Colo.—^Buss V. McKee, 170 P.2d 
268, 115 Colo. 15 9. 

Effect, as to liens, of statutory regru- 
lations relating to certificates of 
title see infra 5 42 f. 

Becoyezy held not haxred by laches 
Colo.—^Buss T. McKee, supra. 
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dare a farfeiture under the conditional sales con¬ 
tract without furnishing a certificate of title.'^S 
The rights of lien claimants against purchasers may 
be adjudicated in a trial of an action involving the 
right to the property.*^® Invalidity of a sale does 
not make a note given for the payment of the pur¬ 
chase price invalid in the hands of a holder in 

due course.^® 

(2) Buyer as Innocent Purchaser 

A purchaser of a motor vehicle at a sale which is not 
in compliance with the statutory requirements is not a 
prchaser in good faith. 

A purchaser at a sale which is void for noncom¬ 
pliance with the statutory requirements cannot be 
a purchaser in good faith and a person is not 
an innocent purchaser who, without delivery or 
payment of consideration, takes a transfer of an au- 
tomoibile not on the original certificate of registra¬ 
tion, as required by statute, hut on an affidavit that 
the last certificate, then having expired several 
years before, and the car not having since been op¬ 
erated, has been lost.82 All parties to a transac¬ 
tion involving a trade of motor vehicles and subse¬ 
quent sale of one of them are charged with notice 
of a statute providing that no person may acquire 
any right, title, claim, or interest in a motor vehi¬ 
cle until issuance to the buyer of a certificate of 
title, S3 and, irrespective of whether a sale without 
the transfer of the certificate of title is void, a pur¬ 


chaser not receiving the certificate of title is not a 
bona fide purchaser for value, 34 and as against him 
the prior contract between the other parties may 

be shown.SS 

(3) Right to Assert Invalidity of Transfer 

While it has been held that no title by estoppel can 
override the effect of failure to comply with the terms 
of a statute regulating the transfer of motor vehicles, one 
*not injured thereby, or one at fault therein, ordinarily 
,has no right to assert the invalidity of the transfer. 

Under the view that a sale made in violation of 
a statute is void, it has been held that no title by 
estoppel can override the effect of failure to comply 
with the terms of the statute but where one has 
given an automobile to another he is not injured, 
and has no right to complain or repudiate his gift, 
because of the fact that the donee did not thereafter 
comply with the statute relating to registration of 
the transfer and, where one has sold a car and 
received payment therefor, he may not assert a 
valid claim for its return because of the noncom¬ 
pliance with the statute.sS' A seller of a motor 
vehicle may not be allowed to invoke the statute, 
where, if allowed, an innocent purchaser will suf¬ 
fer from fraud and deceit practiced on him by the 
seller's agent.ss Where the fault is that of the 
transferor, he has no right to take advantage of 
his own wrong and repudiate his act in making the 
transfer.®® In such cases the law will leave the 


78. Ariz.—Pacific Finance Corpora¬ 
tion V. G-herna, 287 P. 304, 36 Anz. 
509. 

79. Tex.—^Dublin Nat. Bank v. Chas¬ 
tain, Civ.App., 167 S.W.2d 795, er¬ 
ror refused. 

Petition held sufficient 
Tex.—Dublin Nat. Bank v. Chastain, 
supra. 

ISvldence held admissible 
To show that defendant was not 
owner of automobile.—Dublin Nat. 
Bank v. Chastain, supra. 

80. Mo.—C. I. T. Corporation v. 
Byrnes. App., 38 S.W.2d 750. 

81- Mo.—Muzenich v. McCain, 274 
SW. 888, 220 Mo.App. 502. 

Neb.—^Wallich v. Sandlovich, 196 N. 
W. 317, 111 Neb. 318. 

82. Cal.—Dowd V. Russell, 248 P. 
293, 78 Cal.App. 262. 

83. Idaho.—Lux v. Lockridge, 150 
P.2d 127, 65 Idaho 639. 

84. Idaho.—Lux V. Lockridge, supra. 

85. Idaho —Lux v. Lockridge, supra. 
80. N.J.—Security Credit Corp. v. 

Whiting Motor Co., 118 A. 695, 98 
N.J Law 45. 

Held no estoppel 

Owner retaining automobile and 
not executing registration certificate 


was held not estopped to deny trans¬ 
fer of title, notwithstanding delivery 
of ownership certificate; finance 
company, neglecting to obtain regis¬ 
tration pertificate of automobile and 
evidence indicating its reliance on 
party negotiating transfer, could not 
claim owner was estopped to deny 
transfer.—San Joaquin Valley Secur¬ 
ities Co. V. Prather, 11 P.2d 45, 123 
Cal.App. 378, followed in San Joaquin 
Valley Securities Co. v. Henry, 11 P. 
2d 48, 123 Cal.App 771, San Joaquin 
Valley Securities Co. v. Hughes, 11 
P2d 49, 123 Cal.App. 772, San Joa¬ 
quin Valley Securities Co. v. Lewis, 
11 P.2d 49, 123 Cal.App. 773, and San 
Joaquin Valley Securities Co. v. Har¬ 
ris, 11 P.2d 49, 123 Cal.App. 774. 

87. Cal.—Boles v. Stiles, 204 P. 848, 
188 Cal. 304. 

Mo.—Platner v. Bourne, App., 275 S. 
W. 590. 

42 C.J. p 776 note 33. 

88. Kan.—Miller v. Colonial Under¬ 
writers Ins. Co., 230 P. 1030, 117 
Kan. 240, 38 A.L.R. 1113. 

89. Del.—Commercial Credit Co. v. 
McNelly, 171 A. 446. 6 W.W.Harr. 
88 . 

Apparent authority of agent 
If automobile owner delivered au¬ 
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tomobile to place where it was usual 
to sell used automobiles, jury was 
justified in concluding that owner 
had invested person with whom au¬ 
tomobile was intrusted with apparent 
authority which would protect an 
innocent purchaser—Commercial 
Credit Co. v. McNelly, supra. 

90. Cal.—Kenny v. Christianson. 253 
P. 715, 200 Cal. 419, 50 A.L.R. 1297 
—Carpenter v. Devitt, 122 P.2d 70, 
49 CalApp.2d 473. 

42 C.J. p 777 note 35. 

Third petrsons claiming throiig'h 
selleir are estopped where seller 
would be estopped.—Le Grand v. 
Russell, 126 P.2d 136, 52 Cal.App.2d 
279—Dennis v. Bank of America Nat. 
Trust & Savings Ass'n, 94 P.2d 51, 
34 Cal.App.2d 618. 

Estoppel of corporate purchaser 
Where individual owning equip¬ 
ment, including a refrigerator trail¬ 
er, and tractor, sold it to another 
without turning over and indorsing 
the registration slip, the buyer then 
sold the equipment to defendant, In¬ 
dividual who had owned the equip¬ 
ment, took part m forming plaintiff 
corporation and became a director 
and majority stockholder th<Teof, 
and defendant sold equipment to cor¬ 
poration, plaintiff in action to cancel 
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parties where they have placed themselves.^^- 
There is no room for the application of the doc¬ 
trine of estoppel where there is no bona fide change 

of ownership and possession.^2 

d. What Law Governs 

If a sale is void where made because of noncom¬ 
pliance with a statute regulating the sale of motor ve¬ 
hicles, it is without force elsewhere; but a penalty for 
violation of the statute is not enforceable in another 
state. 

A Statute providing that the valid sale of a motor 
vehicle can he effected only in a particular way is 
a regulation by which the validity of the sale may 
be tested, and if such sale is void where made it 
is without force elsewhere, ^3 although the statute 
also prescribes a penalty, which, of course, cannot 
be enforced in another state.®^ 

§ 42. Certificate of Title 

a. In general 

b. Necessity for, and proceedings to pro¬ 

cure, in general 

c. Validity of certificate 


§ 42 

d. Construction and operation of certifi¬ 
cate 

c. Correction, revocation, or surrender 
of certificate 
f. Effect as to liens 

a. In General 

Certificates of title to motor vehicles are a proper 
subject for legislative action, and statutes relating there¬ 
to, which are enacted for the protection of the public, are 
to be interpreted in accordance with the general purpose 
sought to be effectuated thereby. 

Certificates of title to motor vehicles are a proper 
subj’ect for legislative action,and statutes relat¬ 
ing to such certificates are enacted for the protec¬ 
tion of the o\\Tiers of motor vehicles,®^ of those 
holding liens thereon,^ 7 of innocent purchasers for 
value,®* and of the public.®® They are to be inter¬ 
preted in accordance with the general purpose 
sought to be effectuated thereby.^ 

b. Necessity for, and Proceedings to Procure^ 

in General 

Where a statute so requires, original or duplicate* 
certificates of title must be procured. 


notes given by plaintiff as purchase 
price of equipment was estopped to 
repudiate sale to it because individ¬ 
ual who had owned the equipment 
had not turned over and indorsed 
the registration slip.—^^Villiam Beek- 
ley Refrigerator Truck Service v. 
Glaser. 120 P-2d 36, 48 Cal.App.2d 
658. 

9l. Mo —Platner v. Bourne, App., 

. 275 SW. 590. 

42 C J. p 777 note 37. 

9Z. Cal.—War gin v. War gin, 180 P. 
2d 349, 29 Cal.2d 843. 

93. Kan —Miller v. Colonial Under¬ 
writers Ins. Co., 230 P. 1030, 117 
Kan. 240, 38 A.U.R. 1113. 

Validity of sale determined by law 
of place where made 
Ky.—Colonial Finance Co v. Hunt, 
160 S.W.2d 591, 290 Ky. 299. 

94. Kan.—Miller v. Colonial Under¬ 
writers Ins. Co., 230 P. 1030, 117 
Kan 240. 38 A.L.R. 1113. 

95. Ohio —State ex rel. City Loan & 
Savings Co. v Taggart, 17 N.E2d 
758, 134 Ohio St. 374—Schiefer v. 
Schnaufer, 50 N.E.2d 365, 71 Ohio 
App. 431. 

Statute makiug notation on certifi¬ 
cate of lien notice to creditors of ex¬ 
istence of lien IS valid.—In re Berlin, 
C.C.A.Pa., 147 P.2d 491—In re Fell, 
D C.Pa., 16 F Supp. 987. 

Statute penalizing failure to surreu- 
der 

A statute penalizing the failure of 
a conditional sales vendor or chattel 
mortgagee to surrender the certifi¬ 
cate of ownership to the owner of a 
motor vehicle within a stated time 

60 C.J.S.-12 


after receiving final payment on the 
conditional sales contract or mort¬ 
gage IS valid—^Anderso-n v. Commer¬ 
cial Credit Co., 101 P.2d 367, 110 
Mont. 333. 

96. Ind,—^Nichols v. Bogda Motors, 
App., 77 N.E.2d 905—Guaranty 
Discount Corporation v. Bowers, 
158 K.E. 231, 94 Ind.App. 373. 

97. Ind.—^Nichols v. Bogda Motors, 
App., 77 N.E.2d 905—Guaranty 
Discount Corporation v. Bowers, 
158 N.E. 231, 94 Ind.App. 373. 

Tex.—Commercial Credit Co. v. 
American Mfg. Co., Civ,App., 155 
S.W.2d 834, error refused. 

Certificate as affecting liens see in¬ 
fra subdivision f of this section. 
Whole field of liens covered 

The purpose of the Certificate of 
Title Act is to cover the whole field 
of liens on motor vehicles.—Motor 
Inv. Co. V. City of Hamlin, 179 S.W. 
2d 278, 142 Tex. 486. 

98. Tex.—Commercial Credit Co. v. 
American Mfg. Co., Civ.App., 155 
S.W.2d 834, error refused. 

Disclosure of liens 

The Certificate of Title Act was 
enacted to prevent sale of encum¬ 
bered motor vehicles without disclo¬ 
sure to buyers of liens for which the 
vehicle stands as security.—Dublin 
Nat. Bank v, Chastain, Tex.Civ.App., 
167 S.W.2d 795, error refused. 

99. Ind.—^Nichols v. Bogda Motors, 
App., 77 N.E. 2d 905—Guaranty 
Discount Corporation v. Bowers, 
158 N.E. 231, 94 Ind.App. 373. 

Mich—Taylor v. Burdick, 30 N.W.2d 
418, 320 Mich. 25. 
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Primary purpose of statute is to. 
register name and address of person 
having Tight of possession and to 
furnish persons dealing with pos¬ 
sessor means of determining whether 
possession is prima facie lawful.— 
Majors v. Majors, 37 A 2d 528, 349 
Pa. 334. 

1, Mich.—Taylor v. Burdick, 30 N. 

W.2d 418, 320 Mich. 25. 

Tex.—Commercial Credit Co. v. 

American Mfg. Co., Civ App., 155 
S.W.2d 834, error refused—Elder 
Chevrolet Co. v. Bailey County Mo-- 
tor Co., Civ.App., 151 S.W.2d 938. 
Act held penal statute 
Tex.—Commercial Credit Co. v.. 

American Mfg. Co, Civ.App., 155 S. 
W 2d 834, error refused. 

Act held registratUm statute 
Tex.—Dublin Nat. Bank v. Chastain, 
Civ.App., 167 S.W.2d 795, error re¬ 
fused. 

Particular terms construed 

(1) “Encumbrance ”—C. I. T. Cor¬ 
poration V. Guy, 195 S.E. 659, 170 
Va. 16. 

(2) “Owner." 

Pa.—Commonwealth v. Wright, Quar. 
Sess., 59 Montg.Co. 92, 67 York 
Deg.Rec. 19. 

Tex.—Motor Inv. Co. v. City of Ham¬ 
lin, 179 S.W.2d 278, 142 Tex. 486. 

(3) “Owner,** “owned," and “own¬ 
ership."—^Atlantic Finance Corpora¬ 
tion V. Kester, 39 A.2d 740, 156 Pa 
Super. 128. 

Disposition of fee collected 
Tex.—State v. Glass, Civ.App., 167 S. 
W2d 296, error refused 170 S.W.2d 
470, 141 Tex. 83. 
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Under some statutes the owner of a motor vehi¬ 
cle before being entitled to operate it on the high¬ 
ways of the state is required to procure an official 
certificate of title of such motor vehicle,and, as 
discussed supra § 40 c (2) (b), the procuring of 
such a certificate may be necessary in order to con¬ 
summate the transfer or sale of a motor vehicle. 
A statute prohibiting the issuance of a certificate 
of title for a motor vehicle from another state, 
unless, with the application therefor, there is sur¬ 
rendered the certificate of title or registration card 
issued by such other state, impliedly authorizes the 
issuance of a certificate of title to a vehicle from 
another state based on the evidence contained in 
the certificate of title issued by such state.^ The 
owner of a motor vehicle is entitled to resort to 
■court action to compel delivery of a certificate 
wrongfully withheld from him> Where the own¬ 
er, in purchasing a vehicle operated in interstate 
vcommerce, complied with the law of the state where 
the purchase was made, he is not required to pro¬ 
cure a certificate of title under the law of another 
state in which the vehicle is operated.® 

New certificates may be issued, as provided by 
■statute, on affidavit of the loss of the original cer- 
■tificates,'® and, if the original certificates were not 
actually lost, but were held by a creditor who sus¬ 
tains a loss as a result of the issuance of the new 
certificate, liis remedy is to pursue the automobile 
.and proceed against the person causing the loss.'^ 
A statute providing for the issuance of a duplicate 
if the certificate of ownership of a motor vehicle is 
lost, mutilated, or becomes illegible does not grant 
authority to issue certificates to anyone except the 
owner or legal owner of the vehicle at the time of 
making the application for the duplicate.^ Statu¬ 


tory requirements for registration of a motor ve¬ 
hicle have been held not to apply to duplicate cer¬ 
tificates of title, and the oath required for regis¬ 
tration is not required for issuance of a duplicate 
certificate.^ A statute authorizing the issuance of 
temporary permits for operation of a motor vehicle 
pending receipt of permanent license plates has 
been held not to relax the requirement that appli¬ 
cant must be entitled to a certificate of title or to 
modify the provisions governing the method of 
securing a new certificate of title when an auto¬ 
mobile is sold for which a certificate of title has 
been previously issued.^® Resort may not be had 
to a statute providing that the secretary of state, if 
satisfied that applicant is the owner of a motor ve¬ 
hicle or otherwise entitled to have it registered in 
his name, shall issue and deliver an appropriate 
certificate of title, in order to sanction methods 
which are plainly out of harmony with the proce¬ 
dure outlined in the statute.^i 

c. Validity of Certificate 

A certificate of title issued on false representations 
is void ab initio, and the holder of a void certificate has 
no title and can pass none to a third person. 

A certificate of title issued on false representa¬ 
tions is void ab initio.^’^ The holder of a void cer¬ 
tificate has no title,and can pass none to a third 
person,^'* and the title of a subsequent innocent 
holder for value, which arose therefrom, has no 
greater solemnity than the source from which it 
sprung,!® and will not prevail as against the holder 
of a title certificate properly obtained.!® A cer¬ 
tificate of title, although defective because it gives 
the wrong motor number, is sufficient, however, to 
preserve a lien on a motor vehicle otherwise cor- 


.2. Or.—Commercial Finance Corpo¬ 
ration V. Burke, 145 P.2d 473, 173 
Or. 341, 151 A-L.R. 684—Lanson- 
Frees Chevrolet Co. v. Payne, 96 
P.2d 1067, 163 Or. 276. 

Who must procure 

(1) Certificate of Title Act provi¬ 
sion reg-ardingr the obtaining of a cer¬ 
tificate of title by one engaged in re¬ 
building and assembling motor vehi¬ 
cles applies only to one who rebuilds 
-or assembles a motor vehicle by the 
use of parts obtained in whole or 
largely from previously-used motor 
vehicle, whereas provision defining 
term "manufacturer" applies to 
those who manufacture or assemble 
new motor vehicles.—^Motor Inv. Co 
■V. City of Hamlin, 179 S.W.2d 278, 
142 Tex. 486. 

(2) One engaged in manufacturing 
^or assembling new motor vehicles by 
purchasing new truck chassis with 
anotor aud cab and equipping truck 


with fire-fighting apparatus was a 
"manufacturer" wilhun act, and it 
was not necessary for him to procure 
a certificate of title before he could 
fix a lien on the truck.—Motor Inv. 
Co. V. City of Hamlin, supra. 

3. Or.—W. S. Maxwell Co. v. South¬ 
ern Oregon Gas Corporation, 74 P. 
2d 594, 158 Or. 168, 114 A.L.R. 697, 
opinion adhered to 75 P.2d 9, 158 
Or. 168, 114 A.L.R. 697. 

4. Ohio.—^Erie County United Bank 
V. Fowl, 49 N.E.2d 61, 71 Ohio App. 
220 . 

5. Mo.—Barone v. Glens Falls Ins. 
Co.. 13 S,W.2d 1086, 222 Mo.App. 
1165. 

6. U.S.—^In re Bajnks, D.C.Tex., 69 
F.Supp. 227. 

7- U.S.—^In re Banks, supra. 

8. Mont.—^Anderson v. Commercial 
Credit Co., 101 P.2d 367, 110 Mont. 
333. I 


9. D.C.—Shelton y. U. S., 165 F.2d 
241. 

10. Or.—^Larlson - Frees Chevrolet 
Co. v. Payne, 96 P.2d 1067, 163 Or. 
276. 

11- Or.—Larison - Frees Chevrolet 
Co. V. Payne, supra, 

12. Ohio.—Automobile Finance Co. 

V. Munday, 30 N.E.2d 1002, 137 
Ohio St. 504—Mock v. Kaffits, 62 
N.E.2d 172, 75 Ohio App. 305. 

13. Anz.—Winship v. Standard Fi¬ 
nance Co., 12 P.2d 282, 40 Anz. 382. 

K.D.—Sax Motor Co. v. Mainn, 299 N. 

W. 691, 71 N.D. 221. 

Ariz.—Winship v. Standard Fi¬ 
nance Co., 12 P.2d 282, 40 Ariz, 382 
N.D—Sax Motor Co. v. Mann, 299 N. 
W. 691, 71 N.D. 221. 

15. Ohio.—Mock V. Kaffits, 62 Nr.E.2d 
172, 75 Ohio App. 305. 

16. Ohio.—Mock V. Kaffits, supra« 
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rectly described,!'^ particularly where the certificate 
refers to a conditional sales contract which correct¬ 
ly described the automobile.18 

d. Construction and Operation of Certificate 

(1) In general 

(2) As evidence of ownership or title 
(1) In General 

The certificate of title to a motor vehicle is intended ’ 
to protect the public, and is sufficient notice to creditors 
and purchasers, although not recorded locally. 

The certificate of title to a motor vehicle is mere¬ 
ly intended to protect the public against theft and 
to facilitate the recovery of stolen vehicles.Cer¬ 
tificates of title issued in accordance with the stat¬ 
utory provisions are sufficient notice to creditors 
and purchasers,20 and are not required to be re¬ 
corded locally in the absence of statutes so provid¬ 
ing. 21 A certificate of ownership which was is¬ 


sued originally to a conditional sales vendor has 
no force or virtue after the final payment on the 
part of the vendee except that the surrender there¬ 
of would put the latter in a position to secure a 
new certificate, as he is required by statute to do.22 

(2) As Evidence of Ownership or Title 

Except as provided otherwise by statute, a certificate 
of title is not a warrant of ownership, and does not con¬ 
vey title or determine or affect ownership, but is merely 
evidence in establishing title, which may be rebutted by 
other evidence. 

Although, under some statutes, a certificate of 
title is a necessary incident to the ownership of a 
used motor vehicle,23 it is not a warrant of owner¬ 
ship or muniment of title,2^ and does not convey 
title,25 or determine absolute ownership,2c or alter 
or affect actual ownership,27 and is not conclusive 
proof of title in him who is therein designated as 
owner,28 but may be relevant evidence in establish¬ 
ing such title.23 So a prima facie presumption of 


17. U.S.—In re Lowry, C.C.A.Va-, 40 i 
F.^d 321. 

18. U lS.—I n re Lowry, supra, 

19- U.S.—Taplinger v. Northwest¬ 
ern Nat. Bank in Philadelphia, C.C. 
A,Pa., 101 P 2d 274. 

2a Va.—C. I. T. Corporation v. Guy, 
195 SB. 659, 170 Va, 16. 

21. Va.—C. I. T. Corporation v, Guy, 
supra. 

22. Mont.—^Anderson v. Commercial 
Credit Co., 101 P.2d 367, 110 Mont. 
333. 

23. Pa.—Majors v. Majors, 33 A.2d 
442, 153 Pa.Super. 175, affirmed 37 
A.2d 528, 349 Pa. 334—Commercial 
Credit Co v. McDermott, 19 A.2d 
622, 144 Pa.Super. 281—Stonehrak- 
er V. Zullinger, 11 A.2d 698, 139 Pa, 
Super. 134—C. I. T. Corporation v. 
Cunningham, Com.PL, 91 Pittsb. 
Leg.J. 27. 

Purchase of bailment lease 

(1) A purchaser of bailment leases 
executed to used automobile buyers 
by dealer who had theretofore sold 
automobiles to finance companies 
and assigned his certificates of title 
thereto and transferred possession 
thereof to companies, which immedi¬ 
ately returned automobiles to dealer 
under bailment leases with under¬ 
standing that dealer would find buy¬ 
ers, could not recover value of bail¬ 
or’s interest from finance companies 
which seized automobiles, where 
purchaser did not obtain assignment 
of certificate of title as required by 
statute.—Commercial Banking Cor¬ 
poration V. Active Loan Co. of Phil¬ 
adelphia, 4 A.2d 616, 135 Pa,Super. 
124. 

(2) Dealer In such case had no le¬ 
gal right to own or dispose of the au¬ 


tomobiles covered by the leases.—' 
Commercial Banking Corporation v. 
Active Loan Co. of Philadelphia, su¬ 
pra. 

(3) Where, before loan was repaid, 
dealer, by presenting to bureau of 
motor vehicles false and fraudulent 
papers showing payment of loan, ob¬ 
tained duplicate certificate of title 
showing clear title, and sold auto¬ 
mobile to defendants under a bail¬ 
ment lease and assigned such lease 
to plaintiff, buyers and assignee did 
not acquire good title as against 
lender.—^^Vutomobile Banking Corpo¬ 
ration V. Draper, 195 A. 441, 129 Pa. 
Super. 501. 

24. U.S.—Taplinger v. Northwestern 
Nat. Bank in Philadelphia, C.C.A. 
Pa., 101 F.2d 274—In re Fell, D.C. 
Pa., 16 F.Supp. 987. 

Pa.—Braham & Co. v. Steinard-Han- 
non Motor Co., 97 Pa.Super. 19— 
Personal Finance Co. v. Cohen, 43 
Pa.Dist. & Co. 215, 22 Wash.Co. 
30, 55 York Leg.Rec. 182—Macrone 

V. Macrone, Com.PL, 34 Del.Co. 293. 
25- Ind.—^Nichols v Bogda Motors, 

App., 77 N.E.2d 905. 

Mere possession of certificate of ti¬ 
tle to automobile does not give pos¬ 
sessor right to automobile described 
thereon. 

Ohio.—^Erie County United Bank v. 
Fowl, 49 N.E.2d 61, 71 Ohio App. 
220 . 

Pa.—Universal Credit Co. v. McNair. 

17 PaDist & Co. 377. 

26. U.S.—In re Fell, D.C.Pa., 16 F. 

Supp. 987. 

N.D.—Sax Motor Co. v. Mann, 299 N. 

W. 691, 71 N.D. 221. 

Or.—^Mogul Transp. Co. v. Larison, 
181 P.2d 139. 

Pa.—^Majors v. Majors, 37 A.2d 528, 
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349 Pa. 334—Automobile Banking 
Corporation v. Draper, 195 A. 441, 
129 Pa.Super. 501—Commonwealth 
V. Overheim, 162 A. 475, 106 Pa Su¬ 
per. 424—Braham & Co. v. Stein- 
ard-Hannon Motor Co., 97 Pa.Su- 
per. ID—Dioner’s Estate v. Meade, 
Com.PL, 33 Del.Co. 307—Bricker v, 
Laubach, Com.PL, 50 Lanc.L.Rev. 
167—Lynch v. Peoples-Pittsburgh 
Trust Co., Com.PL, 95 Pittsb.Leg. 
J. 98 

27. U.S.—In re Fell, D.C.Pa., 16 P. 
Supp. 987. 

Pa.—Braham & Co. v. Steinard-Han- 
non Motor Co., 97 Pa. Super. 19—• 
Universal Credit Co. v. McNair, 17 
Pa.Dist. & Co 377. 

28. Ind.—^^Tichols v, Bogda Motors, 
App, 77 N.E.2d 905. 

Pa.—Universal Credit Co v. McNair, 
17 Pa.Dist. & Co. 377—Popkin v. 
Credit Reliance Co., Com.Pl, 34 

Berks Co.L.J. 141—Knapp v. Yel¬ 
low Jlfg. Credit Corporat^n, Com. 
PL, 34 Berks Co.L J. 235. 

29. Ind.—Nichols v. Bogda Motors, 
App., 77 N.E.2d 905. 

Or.—Mogul Transp. Co. v. Larison, 
181 P.2d 139. 

Pa.—^Commonwealth v. Overheim, 
162 475, 106 Pa.Super. 424—Sidle 

V. Goldman, 162 A. 340, 107 Pa.Su- 
per. 13—Braham & Co. v, Steinard- 
Hannon Motor Co., 97 Pa.Super. 
19—Diener’s Estate v, Meade, Com. 
PL, 33 Del.Co. 307—Bricker v. Lau*» 
bach, Com.Pl., 50 Lanc.L.Rev. 167 
—^Lynch v. Peoples-Pittsburgh 
Trust Co., Com.Pl., 95 Pittsb.Leg. 
J. 98. 

Under registration statutes 

(1) The owner within contempla¬ 
tion of registration statutes Is the 

person who has a certificate of title 
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ownership arises from a certificate of title, ^0 ■’but 
such presumption may he rebutted by other evi¬ 
dence.Where the statute is intended to provide 
a method whereby notice of a lien may be given 
but is not intended to provide that the certificate 
shall determine the absolute ownership of the 
vehicle, the validity of all persons claiming owner¬ 
ship, as distinguished from those who claim a lien, 
must depend on their compliance with the require¬ 
ments of the general law on the subject of the 
ownership of chattels.3'2 

Under some statutes a certificate of title consti¬ 
tutes the primary and controlling evidence of title 
after an automobile has been sold for the first 
time.33 Under a statute providing that no court 
shall recognize the right, title, claim, or interest 
of any person in or to any motor vehicle unless 
evidenced by a certificate of title or manufacturer’s 
or importer’s certificate, a certificate in the hands 
of a person fraudulently acquiring it may be ig¬ 
nored when it was not the intention of the owner to 
have a certificate delivered to take efifect as a trans¬ 
fer of title,but, where the owner intended to con¬ 
vey title, the holder of the certificate must be 
considered as the owner of the vehicle,35 even 
though the holder had agreed to reconvey. 3 6 


Possession of a motor vehicle is only prima facie 
evidence of title'37 and presumptive proof that the 
possession is rightful,^® and the doctrine of caveat 
emptor prevails notwithstanding possession.39 

e. Correction, Revocation, or Surrender of Cer¬ 
tificate 

In a proper case a certificate oT title may be cor¬ 
rected or revoked, or its surrender may be required. In 
order to make one liable for a statutory penalty for fail¬ 
ing to surrender a certificate of ownership as required 
by statute, he must be put on notice and given an oppor¬ 
tunity to comply. 

The owner of an automobile is entitled to secure, 
by court action, a correction of a certificate of title 
containing a false notation of a licn;40 t>ut a stat¬ 
ute authorizing the issuance of a new certificate for 
the correction of a title issued in error docs not 
authorize the issuance of a new certificate where 
the title issued was not the result of a mistake.^i 
Under some statutes a certificate of title may be re¬ 
voked on a proper showing that the application on 
which it was issued contained false statements;4'2 
and a court may order cancellation of a certificate 
of title where doing so would effectuate the object 
of a statute authorizing a designated officer to re¬ 
voke the registration thereof.43 In the absence of 


and in whose name the title is reg¬ 
istered.—Noorthoek v. Preferred Au¬ 
tomobile Ins. Co., 291 N.W. 6, 292 
Mich. 661. 

(2) Intention of parties that actu¬ 
al title and ownership remain in for¬ 
mer owners, although record title 
would appear in transferee, cannot 
be given effect.—^Noorthoek v. Pre¬ 
ferred automobile Ins. Co., supra. 

Certificate Issued by another state 

On question of title to an automo¬ 
bile, court could attach evidentiary- 
value to certificate of title to auto¬ 
mobile issued by another state.—^W. 
S. Maxwell Co. v Southern Oregon 
-Gas Corporation, 74 P.2d 594, 158 Or. 
168, 114 A.L.R. 697, opinion adhered 
to 75 P.2d 9, 158 Or. 168, 114 A L.R. 
■697. 

Possession with certificate of title 

(1) Mere possession of automobile 
by one to whom owner thereof deliv¬ 
ered it, with certificate of title there¬ 
to, was not sufficient indicia of pos¬ 
sessor's ownership to be relied on by 
one subsequently purchasing auto¬ 
mobile from such possessor.—Rice v. 
Gaikowski, 77 N.E 2d 889, 333 Ill.App. 
•652. 

(2) An automobile owner, placing 
in another’s hands apparent power 
to dispose of automobile by giving 
him certificate of title thereto in ad¬ 
dition to possession thereof, must 
bear loss from sale thereof to rea¬ 
sonably prudent purchaser from one 
to whom such possessor sold auto¬ 


mobile and gave certificate with orig¬ 
inal owner's purported signature, ac¬ 
knowledged by notary, to assignment 
on reverse side.—Rice v. Galkowski, 
supra. 

3D. Ariz.—Pacific Finance Corpora¬ 
tion V. Gherna, 287 P. 304, 36 Ariz. 
509. 

Ind.—^Nichols v. Bogda Motors, App., 
77 N'.E.2d 905—Meskiman v. 

Adams, 149 N.E. 93, 83 Ind.App. 
447. 

Or.—Mogul Transp. Co. v. Larison, 
181 P.2d 139—Commercial Finance 
Corporation v. Burke, 145 P.2d 473, 
173 Or, 341, 151 A.L.R. 684—Larl- 
son-Frees Chevrolet Co. v. Payne, 
96 P2d 1067, 163 Or. 276. 

Pa.—Universal Credit Co. v. McNair, 
17 Pa,Dist. & Co. 377. 

Certificate of registration as evidence 
of title generally see infra §119. 

31. Or.—Mogul Transp Co. v. Lari- 
son, 181 P.2d 139—Meskiman v. 
Adams, 149 N.E. 93, 83 Ind.App. 
447. 

N.T.—Stambler v. Walsh, 220 N.T. 

S. 41, 219 App.Div. 732. 

42 C.J. p 750 note 32. 

32. U.S.—In re Pell, D.C.Pa., 16 P. 
Supp. 987. 

33- Tex—Manning v. Miller, Civ. 
App., 206 S.W.2d 165—Elder Chev¬ 
rolet Co. v. Bailey County Motor 
Co., Civ.App., 151 S.W.2d 938. 
Certificate as sole proof recognized 
Under statute governing registra¬ 
tion and ownership of motor vehi¬ 
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cles, court recognizes no proof of 
ownership other than statutory cer¬ 
tificate.—^Enfield v. Butler, 2G4 NW. 
646, 221 Iowa 615, construing Mis¬ 
souri statute. 

34. Ohio.—Kattwinkel v. Kattwim- 
kel, App., 74 N.E 2d 418—Martin 

V, Ridge Motor Sales, Inc., 69 N. 
E.2d 93, 78 Ohio App. 116. 

35- Ohio.—^Kattwinkel v. Kattwin¬ 
kel, App., 74 N.E.2d 418. 

36. Ohio.—^Kattwinkel v. Kattwin¬ 
kel, supra. 

37. Or.—Mogul Transp. Co. v. Lari- 
son, 181 P.2d 139. 

42 C.J. p 750 note 27. 

Presumption of title based on pos¬ 
session generally sec the C.J.S. ti¬ 
tle Properly § 17, also 22 C.J. p 
126 note 68-p 127 note 77; 60 C.J. 
p 786 notes 98-11. 

38. Mo.—Johnson v. Browm Bros. 
Iron, etc., Co., 231 S.W. 1011, 208 
Mo.App. 189. 

39. Ark.—Forrest v. Benson, 233 S. 

W. 916, 150 Ark. 89. 

40. Ohio.—Erie County United Bank 

V. Fowl, 49 N.E.2d 61, 71 Ohio 

App. 220. 

41. Pa.—^Automobile Banking Corp. 
V. Woicht, 51 A.2d 409, 160 Pa.Su- 
per. 422. 

42. Tex.—^Higgins v. Robertson, Civ. 
App., 210 S.W.2d 250, error refused 
no reversible error. 

43. Mich.—^Westgate v. Drake, 292 
N.W. 674, 294 Mich. 120. 
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Statute authorizing such procedure, a surrender of 
-a. motorist’s certificate of title may not be demand- 
■ed under the financial responsibility law.^*^ 

A statute providing for surrender of a certificate 
■of title after a replevin action applies where the in- 
truster under a trust receipt obtains possession 
of a motor vehicle by virtue of an alias de retorno 
Tiabendo in a replevin action,^^ and he may be en¬ 
titled to an order requiring the surrender of the 
•certificate of title held by the trustee without prej¬ 
udice to the trustee’s rights,^6 but he is not entitled 
to an order permitting him to deal with the vehicle 
as he sees fit,^*^ and, where the intruster is not an 
owner within the statutory definition, it may be 
found that the statute contemplates that his interest 
shall be noted as a lien or an encumbrancer.^® 

Penalty for failure to surrender, A statute pen¬ 
alizing a conditional sales vendor or chattel mort¬ 
gagee for failure to surrender the certificate of 
ownership to the owner of a motor vehicle within 
a stated time after receiving final pa^^ment is penal 
in nature'*® and must receive a rational, sensible 
construction in preference to one that is unreason¬ 
able and probably not intended by the legislature.^® 
In order to make one guilty of failing to surrender 
a certificate under the statute, he must be put on no¬ 
tice and given an opportunity to comply.'51 Ac¬ 
cordingly, a demand for the certificate is neces- 


sar3",52 even though the statute does not expressly 
provide for a demand,53 and the legal owner of the 
certificate has thereafter the statutory time to com¬ 
ply with the demand.54 If within that time he fails 
to surrender the certificate, he becomes liable for 
the penalty as provided for by the statute.55 

f. Effect as to Liens 

One holding a lien on a motor vehicle, as far as he 
can reasonably do so, must protect himself and others 
dealing In good faith by complying and requiring com¬ 
pliance with the provisions of the laws concerning certi¬ 
ficates of title, and, if he is derelict in this duty, he must 
suffer the consequences of his own negligence. 

One holding a lien on a motor vehicle, in so far 
as he can reasonably do so, must protect himself 
and others thereafter dealing in good faith by com¬ 
plying and requiring compliance with the provisions 
of the laws concerning certificates of title to mo¬ 
tor vehicles,®5 such as statutes providing for the 
notation of liens or claims against the motor vehi¬ 
cle on the certificate of title^'^* or manufacturer’s 
certificate,®® or for the issuance to the mortgagee 
of a new certificate of ownership.'®® Where the 
lienholder has satisfied himself that the existence 
of the lien is recited in the certificate of title, he 
has done all that the law contemplates that he 
should do,®® and there is notice to the public of the 
existing lien,®^ which continues valid until the rec¬ 
ord shows that it has been satisfied and a new cer- 


44. Mich—Larr v. Dignan, 26 N.W. 
2d 872. 317 Mich. 121. 


45. Pa—Automobile Banking Corp. 
V. Weicht. Super., 61 A.2d 409, 160 
Pa.Super. 422. 

46. Pa.—Automobile Banking Corp. 
V. Weicht, supra, 

47. Pa—^Automobile Banking Corp. 
V. Weicht, supra. 


48. Pa.—^Automobile Banking Corp. 
V. Weicht, supra. 

49. Mont.—^Anderson v. Commercial 
Credit Co., 101 P.2d 367, 110 Mont. 
333. 

Penalties for violation of regulations 
generally see supra § 25. 

50. Mont.—^Anderson v. Commercial 
Credit Co., supra. 

51. Mont.—^Anderson v. Commercial 
Credit Co., supra. 


52. Mont.—^Anderson v. Commercial 
Credit Co., supra. 

53. Mont.—Anderson v. Commercial 
Credit Co., supra. 

54. Mont.—Anderson v. Commercial 
Credit Co., supra 


55. Mont.—^Anderson v. Commercial 
Credit Co., supra 


SG. Ind.—^Nichols v. Bogda Motors, 
App., 77 N.E.2d 905. 

Mo.—^Mound City Finance Co. v. 
Prank, App.. 199 S.W.2d 902. 


Tex.—Higgins v. Robertson, 210 S. 
W,2d 250, error refused no reversi¬ 
ble error. 

Circtunstances putting mortgagee on. 
inquiry 

Under the statute requiring ac¬ 
knowledged assignments of title cer¬ 
tificates to pass legal title to automo¬ 
biles where title certificate on its 
face fails to show required complet¬ 
ed assignment to mortgagor, a chat¬ 
tel mortgagee is put on inquiry to 
ascertain the facts with respect to 
his mortgagor’s title.—Peper v. 
American Exchange Nat. Bank in St. 
Louis, Jilo., 210 S.W.2d 41—^Pearl v. 
Interstate Securities Co., Mo., 206 S. 
W.2d 975. 

57. Tex.—^Higgins v. Robertson, Civ. 
App., 210 S.W,2d 250, error refused 
no reversible error.—^Ball Bros. 
Trucking Co. v. Sorenson, Civ.App., 
191 S.W.2d 90S—Commercial Credit 
Co. V. American Mfg. Co., Civ.App., 
155 S.W.2d 834, error refused, 
l^ieus regulated 

Under the Certificate of Title Act, 
the master of contract liens of auto¬ 
mobiles, their registration, validity, 
and priority are regulated, but the 
attachment of a lien, such as for 
storage cha rges or a mechanic's lien 
for work on automobile, is n ot pro- 
hibited, and the pledge of an automo¬ 
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bile by owner holding a certificate of 
title to secure an indebtedness is not 
prohibited.—^Elder Chevrolet Co. v. 
Bailey County Motor Co., Tex.Civ. 
App., 151 S.W.2d 938. 

58. Tex.—Motor Inv. Co. v. City of 
Hamlin, 179 S.W.2d 278, 142 Tex. 
486—Motor Inv. Co. v. Knox City, 
174 S.W.2d 482, 141 Tex 530. 

59. Wash.—Merchants Rating & 
Adjusting Co. v. Skaug, 102 P.2d 
227, 4 Wash.2d 46. 

60. Tex.—Commercial Credit Co. v. 
American Mfg. Co-, Civ.App., 155 
S-W.2d 834, error refused. 

Notation on manufacturer’s certifi¬ 
cate 

Where buyer of new motor truck 
chassis with motor and cq.b mort¬ 
gaged it to secure loan which was 
noted on, manufacturer's certificate 
of title and loan was evidenced by 
chattel mortgage which was record¬ 
ed in county in which buyer resided, 
and buyer then equipped vehicle with 
fire-fighting apparatus and sold fire 
truck to city in another county with¬ 
out notice of mortgage, the holder of 
mortgage was entitled to foreclose it 
against the city.—^Motor Inv. Co. v. 
City of Hamlin. 179 S.W.2d 278, 142 
Tex. 486. 

61. Tex.—Commercial Credit C^. v. 
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tificate issued on legal authority, even tho-ugh an¬ 
other certificate which does not disclose the lien is 
procured as the result of false statements made in 
the application therefor, and the vehicle is pur¬ 
chased by a bona fide purchaser.®3 

The holder of a lien who is derelict in his duty to 
comply and require compliance with the statutory 
provisions acts at his own peril,and must suffer 
the consequence of his own negligence;®® and, ac¬ 
cordingly, he is not entitled to the lien as against 
a subsequent innocent purchaser®® or encumbranc¬ 
er,®7 even though such lien had been previously 
filed as provided by other chattel mortgage stat¬ 
utes.'®® The rule is otherwise, however, as against 
claimants not occupying the position of innocent 


purchasers,®9 such as a judgment creditor,70 or 
one acquiring title with actual notice of an unregis¬ 
tered lien,7i and the statutes do not protect a pur¬ 
chaser holding under a registered title if a link in 
the title is a forgery^^ Moreover, such statute will 
not impair vested rights of a mortgagee under a 
chattel mortgage duly recorded prior to the ef¬ 
fective date of the statute.'^'® 

Separate mortgages on chattels, such as tires and 
tubes placed on the vehicle, need not be noted on 
the certificate of title to the motor vehicle in order 
to be notice, in the absence of a provision in the 
statute requiring it;'^^ and, where the statute spe¬ 
cifically provides that it docs not apply to chattel 
mortgages given to secure the purchase price of 


American Mfg-. Co., Civ.App., 155 
S.W.2d 834, error refused. 

Held not purchaser without notice 
Ky.—Eline v. Commercial Credit 
Corp., 209 S.W.2d 846, 307 Ky. 77. 

62. Tex.—Commercial Credit Co. v. 
American Mfg'. Co., Civ.App., 155 
S.W.2d 834, error refused. 

63. Tex.—Commercial Credit Co. v. 
American Mfgr. Co., supra. 

Alteration of application 

Where hank advanced part of au¬ 
tomobile purchase price to buyer, 
taking a chattel mortgage on the au¬ 
tomobile, as security, and buyer, aft¬ 
er executing an application for cer¬ 
tificate of title showing that bank 
held a lien against the automobile, 
altered the application and seller’s 
assignment of manufacturer's cer¬ 
tificate to buyer so that they showed 
another as purchaser of an unencum¬ 
bered automobile, and automobile 
was sold to defendant, bank was not 
deprived of “lien” against automobile 
on sole ground of defendant’s ab¬ 
sence of knowledge of lien—Dublin 
Nat. Bank v. Chastain, Tex Civ.App., 
167 S.W.2d 795, error refused. 

64. Tex—Ball Bros. Trucking Co. v. 
Sorenson, Civ.App, 191 S.W.2d 908. 

Estoppel 

A finance company which acquired 
certificate of title without any con¬ 
sideration other than prior payment 
for chattel mortgage which had been 
assigned to it by dealer, and note se¬ 
cured thereby, was estopped from 
setting up its chattel mortgage 
against one who purchased automo¬ 
bile from dealer in good faith.—Au¬ 
tomobile Finance Co. v. Munday, 30 
]Sr.B.2d 1002, 137 Ohio St. 504. 

65. Tex.—Higgins v. Robertson, Civ. 
App., 210 S.W.2d 250, error refused 
no reversible error. 

66* Ind.—^Nichols v. Bogda Motors, 
App., 77 N.E.2d 905. 

Kan. — Sorensen v. Pagenkopf, 101 P. 
2d 928, 151 Kan. 913. 


Mo.—Mound City Finance Co. v. 

Frank, App., 199 SW.2d 902. 

Ohio.—^Automobile Finance ■ Co. v. 
Munday, 30 NE2d 1002, 137 Ohio 
St. 504, 

Tex.—Motor Inv. Co. v. Knox City, 
174 S.W.2d 482, 141 Tex. 530—Hig¬ 
gins V. Robertson, Civ.App., 210 S 
W.2d 250, error refused no revers¬ 
ible error. 

Reason for mle 

The one making possible the 
wrongful act of mortgagor in pass¬ 
ing an apparently unencumbered ti¬ 
tle should be required to bear the 
loss.—Merchants Rating & Adjusting 
Co. V. Skaug, 102 P2d 227, 4 Wash.2d 
46. 

Eien acquired or existing In another 
state 

(1) A lien existing in another 
state, but not recorded as required 
by statute in the state to which a 
motor vehicle has been moved, is not 
enforceable against parties relying 
in good faith on a certificate of title 
showing no lien issued by the motor 
vehicle commissioner of the latter 
state,—Lee v. Bank of Georgia, Fla., 
32 So,2d 7. 

(2) A statute prohibiting any 
court from recognizing the right, ti¬ 
tle, claim, or interest of any person 
in or to any motor vehicle unless evi¬ 
denced by a certificate of title bars 
an action to foreclose a mechanic's 
hen acquired under the law of anoth¬ 
er state as against an innocent pur¬ 
chaser holding a clear certificate of 
title.—Schiefer v. Schnaufer, 60 N. 
E.2d 365, 71 Ohio App. 431. 

67. Ind.—Superior Finance Co. v. 
American Security Co. of Indiana, 
25 N.E.2d 256, 107 Imd.App. 461. 
Tex.—Higgins v. Robertson, Civ. 
App., 210 S.W.2d 250, error refused 
no reversible error—Clynch v. 
Bowers, Civ.App., 164 S.W.2d 768. 
Wash.—Merchants Rating & Adjust¬ 
ing Co. v. Skaug, 102 P.2d 227, 4 
Wash.2d 46. 


68. Tex.—Motor Inv. Co. v. Knox 
City, 174 S.W.2d 482, 141 Tex, 630 
—Higgins V. Robertson, Civ.App., 
210 S.W.2d 250, error refused no 
reversible error—Commercial Cred¬ 
it Co. V. American Mfg. Co., Civ. 
App., 155 S.W.2d 834, error refused. 

Effect of acts relating to certificates 
of title to motor vehicles on chat¬ 
tel mortgage recording acts gen¬ 
erally see Chattel Mortgages § 131. 

69. Tex.—Clynch v. Bowers, Civ. 
App, 164 S.W.2d 768. 

Wash—Junkin v. Anderson, 120 P. 
2d 548, 12 Wash 2d 68, supple¬ 
mented 123 P.2d 759, 12 Wash.2d 
58. 

70. Wash.—Reconstruction Finance 
Corporation v. Hambright, 133 P.2d 
278, 16 Wash.2d 81. 

Reason for rule 

The statutes providing for regis¬ 
tration of title to motor vehicles 
were not designed to aid judgment 
creditors as such, or for benefiting 
them unjustly at the expense of a 
bona fide owner and therefore a cred¬ 
itor may not rely upon a technical 
legal title in a Judgment debtor to 
defeat the rights of a true equitable 
owner.—Junkin v. Anderson, 120 P.2d 
548, 12 Wash. 68, supplemented 123 
P.2d 759, 12 Wash.2d 68. 

71- Tex.—Dublin Nat. Bank v. Chas¬ 
tain, Civ.App., 167 S.W.2d 796, er¬ 
ror refused. 

72. Tex.—Dublin Nat. Bank v. Chas¬ 
tain, Civ App., 167 S.W.2d 795, er¬ 
ror refused. 

Reason for rule 

Proof of the forgery is tantamount 
to proof that claimant of title had 
none.—Dublin Nat. Bank v. Chastain, 
Tex.Civ.App., 167 S.W.2d 795, error 
refused. 

73. Tex —Hill v. Wolfe, Clv_App., 
184 §.W.2d 489, error refused. 

74. Mp.—Goodrich Silvertown 

Stores of B. F. Goodrich Co. v. 
Brashear Freight Lines, App., 198 
S.W.2d 357. 
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veliicles sold by a manufacturer or distributing 
dealer, the holder of such a mortgage is not re¬ 
quired to procure a notation thereof on the certifi¬ 
cate of title,*^5 proper filing of the mortgage in 
accordance with the provisions of general statutes 
being sufficient notice to the world of the existence 

of the mortgage.76 

Statutory notice arising from notation. A statu¬ 
tory provision that the notation of a lien or en¬ 
cumbrance on the certificate of title of a motor 
vehicle shall be adequate notice to the common¬ 
wealth, creditors, and purchaser that a lien exists 
and that failure to transfer possession of the ve¬ 
hicle will not invalidate the lien or encumbrance 
is intended to be a recording act,"^"^ and its purpose 
is to provide for a simple means for the ascertain¬ 
ment of liens against motor vehicles.'^S Such a 
statute has no retrospective effectand will not 
validate an abortive attempt to create a lien before 
the effective date of the statute.^<^ It does not 
convert a lien on a motor vehicle to ownership of 
it,8i or carry with it such right of possession as 
would sustain an action of replevia against, or 
give the lien any priority over, a pledge of the ve¬ 
hicle given to one who actually had it in his pos- 
-session.8'2 Failure of a certificate of title to dis¬ 
close a lien or encumbrance as required by the 
-statute is notice to the world that the property is 
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free from any lien or encumbrance,®^ and, if trans¬ 
ferred to a bona fide purchaser, the latter obtains 
a good title.®^ 

A statute providing that the filing of a chattel 
mortgage against any motor vehicle to which a cer¬ 
tificate of title is issuable shall not operate as notice 
of the lien thereof until a statement of such lien 
is noted on the certificate of title, being in deroga¬ 
tion of the common law and the traditional public 
policy of the state, will be strictly construed against 
a resident of the state who fails to comply with its 
requirements,and will not be liberally construed 
beyond its express terms in the case of a nonresi¬ 
dent mortgagee;®® and, where it does not provide 
that it is inapplicable to vehicles mortgaged in other 
states and brought into the state, the law applicable 
to such vehicles remains as it was before passage of 
the act.®'^ Accordingly, ajpnresident mortgagee 
under such a mortgage whose lien is not noted on 
the certificate of title as required by the statute is 
not entitled to recover the vehicle as against an in¬ 
nocent purchaser for value,®® even though the lien 
was properly entered in the s tate where the mort¬ 
gage was given.®^ 

Possession of certificate by mortgagee or lien¬ 
holder. The holder of a chattel mortgage on, and 
a certificate of title to, a vehicle given to him by 
the owner has been held to have a lien on the ve- 


*75^ Mo.—Interstate Securities Co. v. 
Barton, 153 S.W.2<1 393, 236 Mo. 
App. 325. 

76. Mo.—^Interstate Securities Co. v. 
Barton, supra. 

‘77. U.S.—In re Fell, D.CPa., 16 F. 

Supp. 987. 

.^cal record not required 

Liens appearing- on certificates of 
title Issued by the board or officer 
'designated in the statute are suffi¬ 
cient notice to creditors and purchas¬ 
ers, and are not required to be re¬ 
corded locally In the absence of stat¬ 
utory provision therefor.—C. I. T. 
Corporation v. Guy. 195 S.E. 659, 170 
■Va. 16. 

'78. Va.—^Maryland Credit Finance 
Corporation v. Franklin Credit Fi¬ 
nance Corporation, 180 S.E. 408, 
164 Va 579. 

.Notice as dating back to time of ac¬ 
quiring lien 

Va.—Universal Credit Co. v. Bote¬ 
tourt Motor Co., 21 S.E.2d 800, 180 
Va 159. 

Statutory limitation of lien 
A lien or encumbrance on an au¬ 
tomobile, if noted on the certificate 
-of title in accordance with the stat¬ 
ute, was held valid as against cred- 
:itora of, or subsequent purchasers 


from, the pledgor for a period of 
three years, but, if not renewed with¬ 
in the three-year period, it was in¬ 
effective as against them.—^Ewing v. 
Meehan, 41 Pa.Dist. & Co. 689. 

Statutes construed els to effect on 
validity of lien given without trans¬ 
fer of possession of vehicle. 

U.S.—In re Berlin, C.C-A,Pa., 147 F- 
2d 491—Taplinger v. Northwestern 
Nat. Bank in Philadelphia, C.C.A. 
Pa., 101 F.2d 274—In re Fell, D.C. 
Pa., 16 F.Supp. 987. 

Pa.—^Ambler Nat. Bank v. Maryland 
Credit Finance Co., 24 A.2d 123. 147 
Pa.Super. 496—^Personal Finance 
Co. V. Cohen, 43 Pa.Dist. & Co. 215, 
22 Wash.Co. 30, 55 York Leg.Rec. 
182—Ewing v. Meehan, 41 Pa.Dist 
& Co. 689—^Hayward v. Wandrie, 
Com.Pl, 21 Erie Co. 258, 9 Som. 
LegJ 399—Pottstown Finance Co. 
V. Ibach, Com.Pl., 58 Montg.Co. 223. 

79. Pa.—^First Nat. Bank of Emlen- 
ton V. Emlenton Motor Co., 34 A.2d 
43, 153 Pa.Super. 404—^Ambler Nat. 
Bank v. Maryland Credit Finance 
Co., 24 A.2d 123, 147 Pa.Super. 496 

80. Pa-—^First Nat. Bank of Emlen¬ 
ton V. Emlenton Motor Co., 34 A.2d 
43. 153 Pa.Super. 404. 

81. Pa.—Equitable Credit Co. t. 
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Stephany, 38 A.2d 412, 155 Pa. 
Super. 261. 

82, Pa.—Equitable Credit Co. v. 

Stephany, supra—^Ambler Nat. 

Bank v. Maryland Credit Finance 
Co., 24 A.2d 123, 147 Pa.Super. 496. 

83. Va.—Maryland Credit Finance 
Corporation v. Franklin Credit Fi¬ 
nance Corporation, ISO S.E. 408, 164 
Vel 579. 

84- Pa.—Pohle V. Coppersmith, Com. 

PI.. 25 Erie Co. 192. 

Juderment creditor 

Absence of lien of record was held 
to place judgment creditor in posi¬ 
tion of bona fide purchaser without 
notice.—Maryland Credit Finance 
Corporation v. Franklin Credit Fi¬ 
nance Corporation, 180 S.E. 408, 164 
Va. 679. 

85. Pa.—First Nat. Bank of James¬ 
town, N. T. V. Sheldon, 54 A.2d 61, 
161 Pa.Super. 265. 

80. Pa—First Nat. Bank of James¬ 
town, N. T., V. Sheldon, supra. 

87. Pa.—First Nat. Bank of James¬ 
town, N. Y., V. Sheldon, supra. 

88. Pa.—^Flrst Nat. Bank of James¬ 
town, N. Y., V. Sheldon, supra. 

89. Pa.—^First Nat. Bank of James- 
1 town, N. Y., Y. Sheldon, supra. 
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hicld superior id any claim of a subsequent buyer 
of it from the owner.Under some statutes it 
is the duty of a designated officer, where a lien or 
liens exist on a motor vehicle, to deliver the cer¬ 
tificate of title containing thereon a statement of 
the lien or liens to the holder of the first lien.^l A 
mortgagee under a mortgage purportedly made by 
a purchaser of a motor vehicle, but actually forged 
by the dealer, does not acquire a right to the pos¬ 
session of the certificate of title noting a lien based 
on such purported mortgage,^^ and is not entitled, 
on nonpayment of the mortgage, to recover posses¬ 
sion of the vehicle from the purchaser's or from 
one who has possession from its lawful owner.s^ 

Deposit of copy of mortgage with certificate. 
When required by statute, the mortgagee, in order 
to render a chattel mortgage of a motor vehicle val¬ 
id as against creditors, must deposit a copy of the 
mortgage, accompanied by properly indorsed cer¬ 
tificates of ownership to the vehicle, with the de¬ 
partment of motor vehicles.SS 

Equitable liens. A statute requiring all liens on 
motor vehicles to be registered is not intended to 


exclude the existence of equitable liens, such as 
those created by delivery of the certificate of title 
to a motor vehicle contemporaneously with the giv¬ 
ing of a note,96 but such equitable lien, being se¬ 
cret because of failure to register, is not good 
against encumbrancers or purchasers without no- 
tice.®'^ 

Duplicate certificates. Provisions of a motor ve¬ 
hicle lien law relating to certificates of title ap¬ 
ply to duplicate as well as to original certificates.^^. 

§ 43. Other Regulations 

Subject to constitutional provisions, a state op munic¬ 
ipality may enact regulations relating to the length and* 
width of loads transported on highways or streets by mo¬ 
tor vehicles, trailer parks, etc. 

A state or a municipality may, subject to consti¬ 
tutional provisions,9enact regulations relating to- 
the number of hours in a day during which one is. 
permitted to operate a motor vehicle on the high¬ 
ways,^ the portions of a vehicle on which persons, 
may ride,^ the length^ or width^ of loads transport¬ 
ed on highways or streets by motor vehicles, trailer 
parks,S and the locking of motor vehicles.^ 


90. Ohio.—Crawford Finance Co. v. 
Derby, 25 N E 2d 306, 63 Ohio App 
50. 

Mortgragree held owner as against 
purchaser with notice 
N.C.—Chandler v. Conabeer, 153 S.E. 
313, 198 N.C. 757, 

91. Pa.—^National Cash Register Co. 
V. Boardman, 200 A. 73, 331 Pa 158 
—National Cash Register Co. v. 
Boardman, Com.Pl., 45 Dauph Co. 
202—Equitable Loan Soc. v. Harr, 
Com.Pl, 45 Dauph Co 198. 

Conclnsiveuess of notation of pay. 
ment 

Pa.—^Associates Discount Corporation 
V. Dobies, Com PI., 90 Pittsb Leg. 
J. 569. 

92. Ohio.—Erie County United Bank. 
V. Fowl, 49 N.E.2d 61, 71 Ohio App. 
220 . 

93. Ohio.—Erie County United Bank 
V. Fowl, supra. 

94. Ohio.—Erie County United Bank 
V. Bogart, 61 N.E.2d 811, 75 Ohio 
App. 250, 

95. TJ.S.—Citizens Nat. Trust & Sav. 
Bank of Los Angeles v. Gardner, 
C.C.A.Cal., 161 F 2d 530. 

Certificates held deposited in compU. 
ance with statute 

U.S.—Citizens Nat. Trust & Sav. 
Bank of Los Angeles v. Gardner, 
supra. 

96. U.S—In re Soss, D.C.Del., 62 F. 
Supp. 123. 


97. U.S.—^In re Soss, supra. 

96. D C.—Shelton v. U. S., 165 F.2d 
241. 

99. Statutes held invalid 

Fla.—Sweat v. Turpentine & Rosin 
Factors, 150 So 617, 112 Fla. 428. 

N.Y.—People v. Marcello, 25 N.Y.S.2d 
533. 

1. Va.—Masters v. Cardl, 42 S.E.2d 
203, 186 Va. 261. 

2. Cal.—^Albania v. Kovacevich, 113 
P.2d 251, 44 Cal.App 2d 925. 

Pa,—D’Ambrosio v. City of Philadel¬ 
phia, 47 A.2d 256, 354 Pa. 403, 

Infants as well as adults included 

Pa.—D'Ambrosio v. City of Philadel¬ 
phia, supra. 

Statute prevails over ordinauce 

Cal.—James v. Myers, 156 P.2d 69, 68 
Cal.App.2d 23. 

3. Mo.—Park Transp. Co. v. Mis¬ 
souri State Highway Commission, 
60 S.W.2d 388, 332 Mo. 592. 

Vehicles of excessive size or weight 
see supra § 32. 

4. Okl.—Helmerich & Payne v. Nun¬ 
ley, 54 P.2d loss, 176 Okl. 246. 

Purpose of statute 

Cal.—Albania v. Kovacevich, 113 P. 
2d 251, 44 Cal.App.2d 925. 

5. Consent of property owners 
Fact that objectionable features of 

camps claimed by city to justify its 
I ordinance applied with varying 


weight to individual cases, and that 
in many cases living in trailers was 
healthful and economical and pro¬ 
moted health, happiness, and pros¬ 
perity for many citizens who had 
their own homos which they other¬ 
wise might not have, did not void 
ordinance.—Cady v. City of Detroit, 
286 N.W. 805, 289 Mich. 499. appeal' 
dismissed 60 S.Ct. 470, 309 U.S. 620, 
84 LEd 984. 

Fixing to ground 

Provision of ordinance, regulating 
parking of trailer coaches and regu¬ 
lating trailer parks within city, mak¬ 
ing it unlawful, except for repair, to 
remove wheels or to fix trailer to- 
ground permanontly is reasonable 
exercise of police power.—White v. 
City of Richmond, 169 S.W.2d 316„ 
293 Ky. 477. 

Inspection 

Ordinance providing for Inspcctloni 
of trailer camps was held valid and 
not repealed by zoning ordinance 
where it was amended after adoption 
of the zoning ordinance.—Ronker v. 
Village of Brooklyn, 40 N.E.2d 925, 
139 Ohio St. 484. 

Statute and ordinance not in conflict 
Mich.—Loo.se v. City of Battle Creek, 
14 N.W.2d 554, 309 Mich. 1. 

6. D.C.—Ross V. Hartman, 139 F.2d 
14. 78 U.S.App.D.C. 217. 158 A.L.R. 
1370, certiorari donifd Hartman v. 
Ross. 64 S.Ct, 790, 321 U.S. 700, 88 
L.Ed. 1080. 
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I 44. In General 

a. Regulation in general 

b. Purposes or policy of legislation 

c. Reasonableness and validity of regu¬ 

lations in general 

d. Enforcement, or injunction against 

enforcement, of regulations 

a. Regulation in General 

In general, the use of the highways by vehicles en¬ 
gaged in the business of transporting persons or prop¬ 
erty for hire may be conditioned very much as the gov¬ 
ernmental authorities may deem proper; and remedial 
legislation on the subject is to be liberally construed in 
the interest of the traveling public. 

Public service vehicles, which for the purpose 
of this title may be defined as '‘vehicles engaged in 
the business of transporting persons or property for 


hire,” may be, and frequently are, made the subject 
of particular regulations and, since the rights ex¬ 
ercised, and the use of the highways, by the owners 
or operators of such vehicles arc of a special, un¬ 
usual, and extraordinary nature, as discussed supra 
§ 10, the power of regulation thereof may be broad¬ 
er than in the case of ordinary motor vehicles,® 
and may permit restrictions on the use of the streets 
and highways by such vehicles which cannot be im¬ 
posed on their use by the general public,^ In gen¬ 
eral, the use of the highways by such vehicles may 
be conditioned very much as the legislature, or a 
municipality acting within the scope of its authori¬ 
ty, may deem proper.^® 

The provisions of law, and authorized rules and 
regulations of a commission, which are designed 


7. U.S.—Latta Truck Lines v. Har- 
ffus, D.C.Mo., 29 F.Supp. 53. 

Fla.—State ex rel. Fohl v. Karel, 180 
So. 3, 131 Fla. 305—Florida Motor 
Lines v. State Railroad Commis¬ 
sion, 132 So. 851, 101 Fla. lOlS. 
Hawaii—Territory v. Fung, 34 Ha¬ 
waii 52. 

Idaho —Smallwood v. Jeter, 244 P. 
149, 42 Idalio 169. 

Iowa.—State v. Martin, 230 N.W. 540, 
210 Iowa 207. 

Ky.—Eastridge v. Southeastern Grey¬ 
hound Lines, 133 S.W.2d 95, 280 
Ky 392. 

Mass.—Morley v. Wilson, 159 N.E. | 
41, 261 Mass. 2'69, certiorari denied 
48 set. 320, 276 U.S, 625, 72 L. 
Ed. 738. 

Ohio.—Hazelton v. Public Utilities 
Commission of Ohio, 60 N.E 2d 673, 
145 Ohio St. 34. 

Tex.—Staacke v. Routledge, 241 S W. 
994, 111 Tex. 489—Railroad Com¬ 
mission of Texas v. Southwestern 
Greyhound Lines, Civ.App., 93 S. 
W.2d 296. reversed on other 
grounds Southwestern Greyhound 
Lines v. Railroad Commission of 
Texas. 99 S.W.2d 263, 128 Tex. 560, 
109 A.L.R. 1235. 

Utah.—Gilmer v. Public Utilities 
Commission -of Utah, 247 P. 284, 
67 Utah 222. 

12 C.J. p 924 note 92 [a] (4)—42 C. 
J. p 641 note 55. 

Statute operative throughout state 
Statute purporting to be general 
*ct covering operations of automo¬ 
bile busses was held operative gen¬ 
erally throughout state—^Whitehead 
▼. Board of Public Utility Com'rs of 
Kew Jersey, 151 A. 369, 107 N.J.Law 
41, affirmed 156 A. 766, 108 N.J.Law 
258. 

«L Ky.—Bell Bros. Trucking Co. v 
Kelley, 127 S.W.2d 831, 277 Ky. 
781. 


Or.—Anderson v. Thomas, 26 P.2d 
60. 144 Or. 572. 

Va.—Kizee v. Conway, 35 S.B.2d 99, 
184 Va. 300. 

W.Va.—Reynolds Transp. Co. v. Pub¬ 
lic Service Commission, 26 S.E.2d 
519, 125 W.Va. 690. 

42 C.J. p 641 notes 59, 65 Ca]. 

“The operation of motor vehicular 
carriers for profit on the public high¬ 
ways is a special use of them which 
tends to impede ordinary traffic and 
requires additional construction, 
maintenance, and repairs of the high¬ 
ways at public expense; thus fur¬ 
nishing additional reason for their 
regulation and control."—Seaboard 
Air Line Ry. Co. v. Wells, 130 So. 
587, 100 Fla. 1027. 

Penal nature of statute 

A particular statute regulating 
transportation by motor vehicle was 
held to be penal in nature—^Ander¬ 
son V. Bumquist, 11 N.W.2d 776, 216 
Minn. 49. 

9, Ill.—Weksler v. Collins, 147 N.E. 
797, 317 Ill. 132, error dismissed 
47 S.Ct. 449, 273 U.S. 779. 7l L.Ed. 
888 . 

Mich.—Melconian v. Grand Rapids, 
188 N.W. 521, 218 Mich. 397. 
Exclusion or restrictions as to 
streets or highways generally see 
infra § 48. 

10. D.C.—Stewart v. District of Co- 
ulmbia, Mun.App., 35 A 2d 247. 

Ga.—Clem v. City of La Grange, 149 
S.E. 638, 169 Ga. 51, 65 A.L.R. 1361 
—Schlesinger v. Atlanta, 129 S.B. 
861, 161 Ga 14 S—Bunn v. City of 
Atlanta, 19 S-B.2d 553, 67 GaApp. 
147, transferred, see 16 S.E.Ed 539, 
192 Ga 682, certiorari denied 63 
S.Ct. 73, 317 U.S. 666, 87 L.Ed. 535, 
rehearing denied 63 S.Ct. 323, 317 
U.S. 711, 87 L.Ed. 666. 

Hawaii.—^Territory v. Fung, 84 Ha¬ 
waii 52, 


Ky.—Slusher v. Safety Coast Transit 
Co., 17 S.W.2d 1012, 229 Ky. 731. 
66 A.L.R. 1378. 

K.T*.—Queens-Nassau Transit Lines 
V. Maltbie, 61 N.T.S.2d 81, 186 

Misc. 424, affirmed East Side Omni¬ 
bus Corp. V. Maltbie, 63 N.T.S 2d 
712, 271 App.Div. SI, appeal grant¬ 
ed Queens-Nassau Transit Lines v. 
Maltbie, 64 N.Y.S.2d 918, 271 App. 
Div. 757, affirmed 72 N.E.2a 618, 
296 N.Y. 893, East Side Omnibus 
Corp. v. Maltbie. 72 N.E.2d 619, 296 
N.Y. 894, Eighth Are. Corp. v. Malt¬ 
bie, 72 N.E.2d 619, 296 N.Y. 896, 
New* York City Omnibus Corp. v. 
Maltbie, 72 N.B.2d 620, 296 N.Y. 

898, Madison Ave. Coach Co. v. 
Maltbie, 72 N.E.2d 620, 296 N.Y. 

897, Green Bus Lines v. Maltbie, 
72 N.E.2d 621. 296 N.Y. 899 and 
Manhattan & Queens Bus Corp. v. 
Maltbie, 72 N.E.2d 622, 296 N.Y. 

901—Welch V. Hartnett, 215 N.Y.S. 
540. 127 Misc. 221. 

N.C.—Siiddreth v. City of Charlotte, 
27 S.E.2d 650, 223 N.C. 630. 

Okl.—Booth V. State, 137 P.2d 603, 

76 Okl.Cr. 410—^Hudgins v. State, 
133 P.2d 231, 75 Okl.Cr. 446—^Her¬ 
ring V. State, 95 P.2d 128, 68 Okl. 
Cr. 32. 

Tenn.—Southeastern Greyhound 

Lines V. Dunlap, 160 S.W.2d 418, 
178 Tenn. 546. 

Tex.—^Ex parte Sparks, 2 S.W.2d 449, 
108 TexCr. 619—Ex parte Sepul¬ 
veda, 2 S.W.3d 445. 108 TexCr, 533. 
Utah.—Gilmer v. Public Utilities 
Commission of Utah, 247 P. 284, 
67 Utah 223, 

Vt.—State V. Williams, 135 A. 713, 
100 Vt. 160—State v. Caplan, 135 A. 
705, 100 Vt. 140. 

Conditions imposed in connection 
with issuance of license see infra 
§ 109. 

Power to regulate see infra § 45. 
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for the safety of the traveling* public, should be rig¬ 
idly enforced and lapse of time matures no pre¬ 
scriptive right to exemption from public regula- 
tion.12 A statute providing for the regulation of 
certain public service motor vehicles has been held 
to give such vehicles no rights in the use of the 
highway beyond those which are within the scope 
of the public easement, and no rights which in¬ 
fringe on individual property rights but it has 
also been held that the duties and responsibilities 
toward the public placed by federal statutes regu¬ 
lating motor carriers on common carriers of freight 
, in interstate commerce ordinarily are paramount to 
private rights.^*^ 

Rules of construction. In construing regulations 
pertaining to public service motor vehicles, the 
courts will look to the plain terms thereof^^ and 
gfive them their ordinary meaniiig.^S Each regula¬ 
tion should be construed in its entirety,giving 
effect, if possible, to every part of it;^^ and, if 
there are several regulations which do not conflict 
with each other, each should be so construed as to 
have its own sphere of operationA^ Legislation 
of this nature must be construed in view of the con¬ 
ditions which prompted its enactment and the evil 
which it was intended to correct and, where the 


statute is remedial, it should be construed liberal- 
ly.2i Regulations are to be construed in the inter¬ 
est of th-e traveling public,^^ not the operator of the 
public service vehicle and the court will not 
go out of its way to attain a construction that 
might benefit one individual, but would confuse the 
orderly application and administration thereof when 
applied to other situations.24 

Repeal of statutes. In the case of successive 
statutes regulating public service motor vehicles,, 
the later enactments will prevail over the earlier as 
to the subject matter embraced within the later en¬ 
acted statutes ;25 and an act regulating highway 
carriers will be deemed repealed by a later act 
which covers the same subject matter and sets up 
a complete regulatory system and course of action 
covering the same field, and which specifically re¬ 
peals inconsistent or conflicting parts of the earlier 
statute where, when the inconsistent portions are 
stricken, nothing remains of the earlier act to which 
effect can be given.-^ A statute providing for the 
regulation of transportation by motor vehicle will 
not be held impliedly to repeal a former statute on 
the subject where they are cumulative in their ef¬ 
fect, and both may be administered for the safety 
and convenience of the public.^7 


11. Ohio—Midwestern Motor Trans¬ 
it V. Public Utilities Commission 
of Ohio, 185 NE. 104, 126 Ohio 
St 317. 

Proceedings for enforcement of reg¬ 
ulations see infra subdivision d (1) 
of this section. 

12. N.Y.—Public Service Commis¬ 
sion V. Grand Central Cadillac 
Renting Corp., 78 N‘.T.S.2d 550, 273 
App.Div. 595. 

13. Conn.—State v. Muolo, 176 A. 
401, 119 Conn. 323. 

14. U S.—Lee Way Motor Freight v. 
Keystone Freight Lines, C.C.A. 
Okl., 126 F.2d 931, certiorari denied 
Keystone Freight Lines v. Lee 
Way Motor Freight, 63 S Ct. 37, 
317 U.S. 645, 87 L.Ed. 519. 

IS- Fla.—Travis v. Fry, 190 So. 793, 
139 Fla. 522. 

18. Fla.—Travis v. Fry, supra. 

17. Tex.—Beene v. Bryant, Civ.App., 
201 S.W.2d 268. 

18. Tex.—Beene v. Bryant, supra. 

19. Kan.—^Pickwick Greyhound 

Lines V. Public Service Commis¬ 
sion of Kansas, 295 P. 647, 132 
Kan. 464. 

42 C.J. p 641 note 65 [d] (2). 

20. N.Y.—^Darling v. Darling, 194 N. 
T.S. 897, 118 Misc. 817. 

Other forms of transportation. 

With respect to the application of 

a statute to autobusses, construction 


of the statute must have regard for 
the attributes of the bus system and 
the respects in which it differs from 
other and older forms of passenger 
transportation for which the legisla¬ 
tion was originally framed—City of 
Bayonne v. Board of Public Utility 
Com’rs, 19 A.2d 809, 126 N.J Law 
39G. 

21. TJ.S.—McDonald v. Thompson, 
Tex., 59 set. 176, 305 U.S. 263, 83 
L.Ed. 164, rehearing denied 59 S-Ct. 
356, 305 U.S. 676, 83 L.Ed. 437— 
A. W. Stickle & Co. v. Interstate 
Commerce Commission, C.C.A.Okl., 
128 F 2d 155, certiorari denied C3 
S Ct. 46, 317 U.S, 650, 87 L.Ed. 523, 
order denying certiorari withheld 
63 S.Ct. 67, rehearing denied 63 S. 
Ct. 154, 317 U.S. 707, 87 L Ed. 564 
—Trimly Universal Ins. Co. v. 
Cunningham, C.C.A Mo., 107 F.2d 
857, certiorari dismissed 60 S.Ct. 
1074, 310 U.S. 654, 84 L.Ed. 1419— 
Eastern Carrier Corporation v. U. 
S., D C.Pa., 31 F.Supp, 232. 

Tex.—Beene v. Bryant, Civ.App., 201 
S.W.2d 268. 

22, U.S.—Trinity Universal Ins. Co. 
V. Cunningham, C.C.A-Mo., 107 F.2d 
85-7, certiorari dismissed 60 S.Ct. 
1074, 310 U.3. 654, 84 L.Ed. 1419. 

Ala.—Employers Ins. Co. of Alabama 
V. Johnston, 189 So, 58, 238 Ala. 
26. 

Ky.—Cardinal Bus Lines v. Consoli¬ 
dated Coach Corporation, 72 S.W.2d 
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I 7, 254 Ky. 5S6—Black Bus Line v. 
Consolidated Coach Corporation, 52 
S.W.2d 712, 244 Ky. 740—Black 
Bus Line v. Consolidated Coach 
Corporation, 31 S.W.2d 917, 235 Ky. 
559. 

Tex.—Beene v. Bryant, Civ.App., 201 
S.W.2d 268. 

23. Ky.—Cardinal Bus Lines v. Con¬ 
solidated Coach Corporation, 72 S. 
W.2d 7, 254 Ky. 586—Black Bus 
Line V. Consolidated Coach Corpo¬ 
ration, 52 SW.2d 712, 244 Ky. 740 
—Black nu.s Lino v. Consdated 
Coach Corporation, 31 S.W.2d 917, 
235 Ky. fi.50. 

24. Fla.—Travis v. Fry, 190 So. 793, 
130 Fla. 522. 

25. Okl.—Worley v. French, 85 r.2d 
296, 184 Okl. 116. 

28. N.D.—Figen.skau v. McCoy, 265 
N.W. 259, 66 N.D. 290. 

Revival of repealed statute 
Where statute regulating highway 
carriers was repealed by a later in¬ 
consistent statute, a still later 
amendment and recinactment of def¬ 
inition of auto transportation compa¬ 
nies in the first act did not revive 
such act or provide for regulation of 
such companies.—Flgenskau v. Mc¬ 
Coy, supra. 

27- Tenn.—City of Chattanooga v. 
Jackson, 111 S.W.2d 1026, 172 Tenn. 
264. 

42 C.J. p 641 note 65 [d] (2). 
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b. Purposes or Policy of Legislatioii 

Legislation regulating public service motor vehicles 
ordinarily is designed to promote the public welfare and 
safety and to conserve the highways, rather than to ad¬ 
vance the private interests of particular carriers. 

The paramount purposes of statutes regulating 
public service motor vehicles are to promote the 
welfare of the staters serve the public interest, con¬ 
venience, and necessity,29 and secure the best trans¬ 
portation service possible, 20 and not primarily to 
serve the private interests of any carrier.31 While 
it is not the object of such statutes unreasonably to 
smother growth or unnecessarily to deprive the 
energetic and enterprising of opportunity to grow 
and serve,32 neither is it their object to promote un¬ 
restricted competition among common carriers by 
motor vehicle,33 but, in this respect, the object or¬ 


§ 44 

dinarily is to prevent unfair or destructive competi- 
tion,34 to stabilize service and rates,35 and to pre¬ 
vent rebates and unjust discrimination.®^ The de¬ 
sign of some statutes is to protect common car¬ 
riers from contract carriers®7 and eliminate tmfair 
competition as between them,®3 or to coordinate mo¬ 
tor vehicle transportation for hire in separate 
compartments, so that there shall be no serious 
conflict as between common, private, and commer¬ 
cial motor carriers.®3 

The purpose or object of various legislation per¬ 
taining to public service motor vehicles has also 
been stated to be or include promotion of the safety 
of persons and property in the use of the high¬ 
ways;**® regulation of the transportation business, 
the operation of motor vehicles for hire, or the act 
of transportation regulation of the use of the 


28. Mo.—State ex rel. Pitcairn v 
Public Service Commission, 111 S. 
W.2d 982, 232 Mo.App. 755, trans¬ 
ferred, see. State ex rel. Pitcairn v. 
Public Service Commission, 92 S. 
W.2d 881, certiorari dismissed 
State ex rel. Pitcairn v. Shaln, 106 
■S.W.2d 902, second case. 

Purposes of regulations as to motor 
vehicles in general see supra § 15. 

29. Fla.—Florida Motor Lines v. 
State Railroad Commission, 132 So. 
851, 101 Fla, 1018. 

Ohio —Dutt V. Public Utilities Com¬ 
mission of Ohio, 9 N.E.2d 147, 132 
Ohio St. 474—Central Ohio Transit 
Co. V. Public Utilities Commission 
of Ohio, 164 N.E. 763, 119 Ohio St. 
531. 

Va.—^Virginia Stage Lines v. Com¬ 
monwealth, 45 S.E.2d 318, 186 Va. 
1066. 

30. Neb.—In re Moritz, 23 N.W.2d 
545, 147 Neb. 400 

Ohio.—Bray v. Public Utilities Com¬ 
mission, 40 N-E.2d 666, 139 Ohio 
St. 409. 

31. Ohio.—Bray v. Public Utilities 
Commission, supra—Central Ohio 
Transit Co. v. Public Utilities Com¬ 
mission of Ohio, 164 N.E. 763, 119 
Ohio St. 531. 

32. Wis.—United Parcel Service of 
Milwaukee v. Public Service Com¬ 
mission, 4 N.W.2d 138, 240 Wis. 
603, rehearing denied United Par¬ 
cel Service of Milwaukee v. Pub¬ 
lic Service Commission of Wiscon¬ 
sin, 5 N.W.2d 635, 240 Wis. 603. 

33. Ill.—^West Suburban Transp. Co. 
V. Chicago & W. T. Ry. Co., 140 N. 
E. 56. 309 Ill. 87. 

Ohio.—Lorain-Amherst Transit v. 

Public Utilities Commission, 71 N.^ 
E.2d 705, 147 Ohio St. 376. 

Necessity for permission to increase 
service see infra § 52. 

Regnlation of exclxLslve rights 

Public policy of state established 


both by statute and court decisions 
is to grant to common carrier by mo¬ 
tor vehicle exclusive right to trans¬ 
port passengers over a specified route 
from specified termini, and then 
strictly regulate exercise of that 
right in public interest, protecting 
carrier meanwhile, as far as compati¬ 
ble with public interest, against ruin- 
pus competition from Other earners, 
—^Virginia Stage Lines v. Com., 45 
S.E.2d 318, 186 Va. 1066. 

34. US.—Steele v. General Mills, 
Tex., 67 S.Ct. 439, 329 US. 433, 91 
L.Ed. 402, rehearing denied 67 S. 
Ct. 628, 329 U.S. 834, 91 L.Ed. 706. 

Ky.—Eastridge v. Southeastern 
Greyhound Lines, 133 S.W.2d 95, 
280 Ky. 392—Slusher v. Safety 
Coach Transit Co., 17 S.W.2d 1012, 
229 Ky. 731, 66 A.L.R. 1378. 

More efficient and reasonable service 
The policy established by the stat¬ 
utes is, through regulation of an es¬ 
tablished carrier occupying a given 
field and protecting it from competi¬ 
tion, to enable it to serve the public 
more efficiently and at a more rea¬ 
sonable rate than would be the case 
if other competing lines were author¬ 
ized to serve the public in the same 
territory.—West Suburban Transp. 
Co, V. Chicago & W. T. Ry. Co., 140 
N.E. 56, 309 Ill. 87. 

35. Wash.—Taylor-Edwards Ware¬ 

house & Transfer Co. v. Depart¬ 
ment of Public Service, 157 P.2d 
309, 22 Wash.2d 565. 

Fares or rates see infra 5 54. 

36^ Cal,—Gardner v. Rich Mfg. Co., 
158 P.2d 23, 68 Cal.App.2d 725. 

Iowa.—^Heuer Truck Lines v. Brown¬ 
lee, 31 N.W.2d 375. 

Wis.—^United Parcel Service of Mil¬ 
waukee V. Public Service Commis¬ 
sion. 4 N.W.2d 138, 240 Wis. 603, 
rehearing denied United Parcel 
Service of Milwaukee v. Public 
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Ser\’ice Commission of Wisconsin, 

5 N.W.2d 635, 240 Wis. 603. 

37. Wis.—United Parcel Service of 
Milwaukee v. Public Service Com¬ 
mission, 4 N.W.2d 138, 240 Wis. 
603, rehearing de-nied United Parcel 
Service of Milwaukee v. Public 
Service Commission of Wisconsin, 

5 N.W.2d 635, 240 Wis. 603. 
Regulation of private dr contract 
carriers see infra § 47. 

33. Wis.—^United Parcel Service of 
Milwaukee v. Public Service Com¬ 
mission, 4 N.W.2d 138, 240 Wis. 
603, rehearing denied United Parcel 
Service of Milwaukee, v. Public 
Service Commission of Wisconsin, 

5 N.W2d 635, 240 Wis. 603. 

39, Colo.—McKay v. Public Utilities 
Commission, 91 P.2d 965, 104 Colo. 
402. 

40, Fla —^Florida Motor Lines v. 
State Railroad Commission, 132 So. 
851, 101 Fla. 1018. 

Mo.—State ex rel. and to Use of Pub¬ 
lic Service Commission v. Blair, 
146 S.W.2d 865, 347 Mo. 220. 

Ohio.—^Duncan v. Evans, 20 N.E.2d 
729, 60 Ohio App. 265, affirmed 17 
N.E.2d 913, 134 Ohio St. 486. 

Wash.—Taylor-Edwards Warehouse 

6 Transfer Co. v. Department of 
Public Service, 157 P.2d 309, 22 
Wash.2d 565. 

41, Ark.—^Kelley v. State, 128 S.W. 
2d 265, 197 Ark. 1175—^Jones v. 
Ferguson, 27 S.W.2d 96, 181 Ark. 
522. 

Ga.—^McIntyre v. Harrison, 167 S.E. 
499, 172 Ga 65. 

Tex.—Railroad Commission v. Metro 
Bus Lines, 191 S.W.2d 10, 144 Tex. 
420. 

Wis.—United Parcel Service of Mil¬ 
waukee V. Public Service Commis¬ 
sion, 4 N.W.2d 138, 240 Wis. 603. 
rehearing denied United Parcel 
Service of Milwaukee v. Public 
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Highways by motor vehicles for hire;^'2 conserva¬ 
tion of the highways and securing a return for 
the use of the public highways.^^ 

a Reasonableness and Validity of Regulations 
in General 

(1) In general 

(2) Discrimination and class legislation 
(1) In General 

Regulations pertaining to public service motor ve¬ 
hicles must be reasonable when tested by their prac¬ 
tical operation and effect, but are not necessarily in¬ 
valid merely because enforcement thereof causes injury 
to an operator of such vehicles. 

Regulations pertaining to public service motor 
vehicles must not be arbitrary or unreasonable.^^ 
However, such regulations are generally presumed 
to be reasonable and valid,and can be held un¬ 
reasonable or arbitrary only where they are op¬ 


pressive or violate some guaranteed rights,of the 
citizens, or some law of the state and statutes 
and ordinances of this nature have generally been 
upheld as a reasonable and proper exercise of the 
police power in the interest of public safety, health, 
and convenience.^^ 

The reasonableness and validity of any particular 
regulation must be tested by its practical operation 
and effect rather than by its form,^9 and must be 
judged with a proper regard to the safety and con¬ 
venience of the public, in view of local conditions, 
on the one hand, and the necessities of those en¬ 
gaged in interstate transportation, on the other. 

A regulation is not necessarily unreasonable or in¬ 
valid merely because enforcement thereof will cause 
an operator of public service motor vehicles tO' suf¬ 
fer pecuniary injury51 or will prevent him from 
making a profit,or because some operators may 
be unable to comply with the regulation and so will 


Service Commission of Wisconsin, 

5 N.W.2d 635. 240 Wis. 603. 

42, Fla.—Central Truck Lines v. 
Railroad Commission of Florida, 1 
So.2d 470, 146 Fla. 521. 

43^ Fla.—Florida Motor Lines v. 
State Railroad Commission, 132 So. 
851, 101 Fla. 1018. 

Mo.—State ex rel. and to Use of Pub¬ 
lic Service Commission v. Blair, 
146 S.W.2d 865, 347 Mo. 220. 

Wash.—Taylor-Edwards Warehouse 

6 Transfer Co, v. Department of 
Public Service, 157 P.2d 309, 22 
Wash.2d 565. 

44. Wis.—United Parcel Service of 
Milwaukee v. Public Service Com¬ 
mission, 4 ]S'.W.2d 138, 240 Wis. 
603, rehearing denied United Par¬ 
cel Service of Milwaukee v. Public 
Service Commission of Wisconsin, 
5 KW.2d 635, 240 Wis. 603. 

45. Fla—^Florida Motor Lines Cor¬ 
poration V. Douglass, 7 So.2d 843, 
150 Fla. 1—^Florida Motor Lines v. 
State Railroad Commission, 132 So 
851, 101 Fla. 1018 

Mont.—State v. Johnson, 243 P. 1073, 
75 Mont. 240. 

N.T.—Bus Depot Holding Corpora¬ 
tion V. Valentine, 25 N.Y.S.2d 901, 
affirmed 29 N.T.S.2d 509, case one, 
262 App.Div. 841, appeals dis¬ 
missed 29 N'.TS.2d 509, case two, 
262 App.Div. 841. 

Ohio.—Matz V. J. L. Curtis Cartage 
Co.. 7 N.E.2d 220, 132 Ohio St. 271. 
S.C.—State v. Grant, 177 S.E. 148 
174 S.C. 195. 

Reasonableness of regulations pei> 
taining to motor vehicles general¬ 
ly see supra § 18. 

46. Mo.—Ex parte Tarling, 241 S. 
W. 929. 

42 C.J. p 648 note 66, 

47. Kan.—People's Taxicab Co. v. 


City of Wichita. 34 P.2d 545, 140 
Kan, 129, 95 A.L.R. 1218, appeal 
dismissed 55 S.Ct. 352, 294 U.S. 691, 
79 L.Ed. 1231. 

42 C.J. p 649 note 68. 

48. U.S.—Grolbert v. Oklahoma Tax 
Commission, D.C.Okl., 60 F 2d 301 
—^Roadway Express v. Murray, D 
C.Okl., 60 P.2d 293—Deppman v. 
Murray, D.C.Wash., 5 F Supp. 661. 

Ark.—Jones v. Ferguson, 27 S.W.2d 
96, 181 Ark. 522. 

Colo.—Public Utilities Commission 
V. Manley, 60 P.2d 913, 99 Colo. 
153. 

Ga.—Mayor and Aldermen of City of 
Savannah v. V. C. Ellington Co., 
170 S.E. 38, 177 Ga. 149, followed 
in Mayor and Aldermen of City of 
Savannah v. Hood Coach Lines, 170 
S.E 196, 177 Ga. 315—City of Al¬ 
bany V. Ader, 168 S.E. 1, 176 Ga. 
391—Georgia Public Service Com¬ 
mission V. Saye & Davis Transfer 
Co., 154 S.E. 439, 170 Ga. 873. 

Ky.—Ashland Transfer Co. v. State 
Tax Commission, 56 S.W.2d 691, 
247 Ky. 144, 87 A.L.R. 534. 

Mont.—State v. Johnson, 243 P. 1073, 
75 Mont. 240. 

Neb.—In re Rodgers, 279 N.W. 800, 
134 Neb. 832. 

Wyo.—Salt Creek Transp. Co. v. Pub¬ 
lic Service Commission of Wyo¬ 
ming, 263 P. 621, 37 Wyo. 488. 

42 C.J. p 648 note 67. 

49. Fla —Tamiami Trail Tours v. 
Railroad Commission of Florida, 
163 So. 1, 120 Fla. 371—Central 
Truck Lines v. Railroad Commis¬ 
sion, 160 So. 26, 118 Fla. 555. 

Matters to be considered 
The reasonableness of traffic reg¬ 
ulations promulgated by the police 

commissioner was to be tested in 
liffht of fact that commissioner was 

188 


a nonelected official, without prec¬ 
edents to guide him, that the regu¬ 
lations were subject to change, that 
the commissioner might discriminate 
against property or busses and that 
lack of certainty in use of pro -ty 
involved therein would adversely af¬ 
fect any proposed improvements.— 
Bus Depot Holding Corporation v. 
Valentine, 25 N.T.S.2d 901, affirmed 
29 N.Y.S.2d 609, case one, 2C2 App. 
Div. 841, modified on other grrounds 
41 NE2d 913, 288 N.Y. 116, appeals 
dismissed 29 N.Y.S.2d 609. case two. 
262 App Div. 841. 

50. Ohio.—Motor Transport & Truck 
Co. V. Public Utilities Commission 
of Ohio, 181 N.E. 665, 125 Ohio St. 
374, followed in Bradley, D. B. A. 
Wolverine Motor Freight Lines, v. 
Public Utilities Commis.sion of 
Ohio, 181 NE. 668, 125 Ohio St. 
381, affirmed Bradley v. Public 
Utilities Commission of Ohio, 63 
S.Ct. 677, 289 U.S. 92, 77 L.Ed. 1053. 
86 A.L R. 1131. 

51. N.J.—Penn jersey Rapid Transit 
Co. V. City of Camden, 142 A. 821. 
6 N.J.Misc. 813. 

Purchases or contracts made before 
statute 

Pact that holder of contract car¬ 
rier permit purchased truck.s and 
equipment before enactment of stat¬ 
ute under which commission denied 
permit to continue, or that contracts 
of carnage were made before enact¬ 
ment did not render statute uncon¬ 
stitutional.—Railroad Commission of 
Texas v. Inter-City Forwarding Co.. 
Tex.Civ.App., 67 S.W.2d 290, followed 
in Railroad Commission of Texas v. 
Bradberry, 67 S.W.2d 294. 

52. N.C.—Suddreth v. City of Char¬ 
lotte, 27 S.E,2d 650, 223 N.C. 630. 
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be compelled to abandon operation of their vehi- 
cles.®® 

Pcartial validity. The partial invalidity of an or¬ 
dinance will not prevent the enforcement of a valid 
portion which is separable.^^ 

(2) Discrimination and Qass Legislation 
While regulations pertaining to public service motor 
vehicles must not be unreasonably discriminatory, never¬ 
theless, if they apply alike to all such vehicles within a 
particular class, the fact that they do not affect other 
classes of vehicles does not necessarily render them in¬ 
valid as class legislation. 

Regulations pertaining to public service motor 
vehicles must be uniformly applicable to all who 
operate under like conditions, and cannot be unrea¬ 
sonably discriminatory.55 Regulations which ex¬ 
empt from their operation the carriers of certain 
commodities, for example, are invalid where the 
classification is arbitrary.56 However, if the reg¬ 
ulations apply alike to all public service motor ve¬ 
hicles within a particular class, and the classifica¬ 
tion is reasonable, the fact that they do not affect 
or apply to other classes of vehicles does not ren¬ 
der them invalid as discriminatory or as class legis¬ 
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lation,57 or violate the due process of law clause of 
the federal or state constitution.^® The fact that 
the regulation prescribes penalties for violations 
of its provisions, without any such penalties being 
made applicable to other common carriers, does not 
invalidate it,^® 

A statute or ordinance regulating Jitney busses is 
not invalid as discriminatory and as class legisla¬ 
tion where it applies alike to all jitney operators,®^ 
although it excludes or is inapplicable to street rail¬ 
road cars,®i hotel busses, other motor busses,*®® 
ordinary livery vehicles,®^ and taxicabs.®® An or¬ 
dinance regulating taxicabs is not unlawfully dis¬ 
criminatory because it does not apply to private 
vehicles or other public vehicles drawn by horses.®® 
Regulations pertaining to public service motor ve¬ 
hicles have been held not unlawfully discriminatory 
merely because they contain express exemptions in 
favor of, or are otherwise inapplicable to, those who 
haul their own goods®*^ in their own vehicles,®® or 
who transport to market their own produce;®^ 
the transportation of agricultural, or dairy prod¬ 
ucts, *^0 according to the judicial decisions on the 


53. N.C.—Suddreth v. City of Chai^ 
lotte, supra. 

54. Mich.—Melconian v. Grand Rap¬ 
ids, 188 NW. 521, 218 Mich, 397. 

42 C.J. p 649 note 79. 

55. N.C.—Suddreth v. City of Char¬ 
lotte, 27 S.E.2d 650, 223 N.C. 630. 

Ohio —Matz V. J. L. Curtis Cartage 
Co., 7 N.E.2d 220, 132 Ohio St. 271. 

Pa.—^Reading Coach Co v. Public 
Service Commission of Pennsyl¬ 
vania, 190 A. 172, 125 Pa.Super. 493 
—Collins V. Public Serv. Com., 84 
Pa.Super. 58. 

Tex.—Texas & P. Ry. Co. v. Railroad 
Commission, Civ.App., 138 S.W.2d 
927, reversed on other grounds 
Railroad Commission v. Texas & 
P. R. Co., 157 S.W.2d 622, 138 Tex. 
148. 

Special privileges to particular vehi¬ 
cles generally see supra § 19. 

56. U.S —Smith v. Cahoon, Fla., 51 
S.Ct. 582. 283 U.S. 553, 75 L.Ed. 
1264. 

Ky.—Priest v. State Tax Commission, 
80 S.W.2d 43, 258 Ky. 391. 

42 C.J. p 649 note 71 [b]. 

57. U.S—Grolbert v. Oklahoma Tax 
Commission, D.C.Okl., 60 P.2d 301 
—Roadway Express v. Murray, D. 
C.Okl., 60 F.2d 293. 

Idaho.—In re Public Utilities Com¬ 
mission's Investigation, 1 P.2d 627, 
51 Idaho 56. 

Or.—^Anderson v. Thomas, 26 P.2d 
60, 144 Or. 672. 

Tex.—^Texas & P. Ry. Co. v. Railroad 
Commission. Civ.App., 138 S.W.2d 
927, reversed on other grounds 
Railroad Commission v. Texas 8b P. ^ 


R. Co., 157 S.W.2d 622. 138 Tex. 
148. 

42 C.J. P 649 note 71. 

Common and private carriers 

(1) The state may classify motor 
carriers as common carriers and pri¬ 
vate or contract carriers for purpos¬ 
es of regulation.—People v. Duntley, 
17 P.2d 715, 217 CaJ. 150. 

(2) Common and private or con¬ 
tract carriers as subject to regula¬ 
tion see infra §§ 46, 47. 
mtra-city and intercity operations 

It IS not unreasonable for the leg¬ 
islature to classify separately corpo¬ 
rations conducting both intra-city 
and intercity operations from cor¬ 
porations conducting only intra-city 
operations.—Asbury Rapid Transit 
System v. Railroad Commission, 114 
P.2d 573. IS Cal.2d 105, 

58. Ariz.—Haddad v. State, 201 P. 
847, 23 Ariz. 105. 

42 C.J. p 649 note 72. 

59. Wash.—Allen v. Billingham, 163 
P. 18, 95 Wash. 12. 

60. Tenn.—Memphis v. State, 179 S. 
W. 631, 133 Tenn. 83, L.R.A.1916B 
1151, Ann.Cas.l917C 1056. 

42 C.J. p 649 notes 71 [a], 73. 

61. Mich.—Red Star Motor Drivers' 
Ass'n v. City of Detroit, 208 N.W. 
602, 234 Mich. 398, execution of de¬ 
cree stayed 210 N.W. 496, 236 Mich. 
422, error dismissed 48 S.Ct. 27, 275 
U.S. 486, 72 L.Ed. 386. 

42 C.J. p 649 note 74, 

62. Or,—Cummins v. Jones, 155 P. 

171. 79 Or. 276—Thielke v. Albee, 
153 P. 793. 79 Or. 48. I 
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63. Mich.—^Red Star Motor Drivers' 
Ass’n V. City of Detroit, 208 N.W. 
602, 234 Mich. 398, execution of 
decree stayed 210 N.W. 496, 236 
Mich. 422, error dismissed 48 S.Ct. 
27, 275 U.S. 4S6, 72 L.Ed. 386. 

64. Iowa.—Huston v. Des Moines, 
156 N.W. 883, 176 Iowa 455. 

Or.—Cummins v. Jones, 155 P. 171, 
79 Or. 276. 

65. Tenn.—^Memphis v. State, 179 S. 
W. 631, 133 Tenn. 83, L.R.A.1916B 
1151, AnnCas.l917C 1056. 

42 C.J. p 649 note 77. 

66. in. —People V. Thompson, 173 
N.E. 137, 341 Ill. 166. 

67. U.S.—Stephenson v. Bin ford. 

Tex, 53 S.Ct. 181. 287 U.S. 251, 77 
L.Ed. 288, 87 A.L.R. 721. 

Me.—State v. King, 188 A. 775, 135- 
Me. 5. 

68. Idaho.—Smallwood v. Jeter, 244 
P. 149. 42 Idaho 169. 

69. Nev.—^Ex parte Iratacable, 30 P. 
2d 284, 55 Nev. 263 

70. U.S.—Schwartzman Service v- 
Stahl, D.CMo., 60 F.2d 1034. 

Neb.—In re Rodgers, 279 N.W. 800, 
134 Neb. 832. 

Or.—^Anderson v. Thomas, 26 P.2d 60, 
144 Or. 572. 

Fresh fruits and vegetables 

An exemption of motor vehicles 
while engaged exclusively in the 
transportation of fresh fruits and 
vegetables from farms to canneries 
during the canning or packing season 
is not arbitrary merely because it 
does not include every sort of a per- 
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question, by farmers or dairymen transportation 
of livestock'72 by producers vehicles of cream¬ 
ery companies when engaged in certain activities 
motor vehicles used exclusively in carrying com¬ 
modities used in the production of agricultural prod¬ 
ucts to and from any farm or ranch those who 
transport supplies for their own use in their own ve¬ 
hicles;'^® the transportation of ore, minerals, or 
mining supplies in the producer’s own vehicle 
the transportation of a highway contractor’s equip¬ 
ment in his own motor vehicle from job to job;*^® 
lumber haulers engaged in transporting lumber and 
logs from the forest to the shipping points;*^® the 
transportation of newspapers®^ from the publisher 
to subscribers or distributors hearses am¬ 
bulances or hospital vehicles;®® police vehicles;®'^ 
privately owned trucks of less than a prescribed 
weight used in personal services;®® motor vehicles 
used in transporting children to and from school;®® 
or taxicabs,®7 draymen,®® private carriers,®® or 
other motor vehicles®® operating within certain ter¬ 
ritorial limits. 

d. Enforcement, or Injunction against En¬ 
forcement, of Regulations 

(1) Enforcement 

(2) Injunction against enforcement 
(1) Enforcement 

A public board or commission, where empowered by 


statute, may institute Judicial proceedings to prevent 
violation of its orders pertaining to public service motor 
vehicles. 

Under statutes in effect so providing, it is within 
the powers®^ and duties®^ of a public board or com¬ 
mission to institute judicial proceedings to prevent 
violation of its orders pertaining to public service 
motor vehicles; but, in the absence of statutory au¬ 
thority, a commission has no power to enter a cease 
and desist order against an offending motor car¬ 
rier, and an order so entered is a nullity.®® Pro¬ 
ceedings by the government or an administrative 
body against the operators of public service motor 
vehicles to restrain violations of regulations, or 
to restrain operations by such persons until com¬ 
pliance with the regulations, are governed by the 
general rules with respect to parties,pleadings,®® 
and issues.®'® An injunction may be denied tem¬ 
porarily where the motor carrier has expressed a 
willingness to comply with the regulations.®'^ 

(2) Injunction against Enforcement 

While injunctive relief may be had In a proper case, 
and on a showing of sufficient grounds, to restrain en¬ 
forcement of an illegal regulation pertaining to public 
service motor vehicles, one whose property rights are 
not affected thereby ordinarily cannot have such relief. 

Ordinarily, injunction does not lie to restrain the 
enforcement of an alleged invalid ordinance or reg¬ 
ulation as to public service vehicles where it does 
not appear that enforcement of the ordinance will 


Ishable farm product.—State v. King, 
188 A. 775, 135 Me. 5. 

71. S.C.—State ex rel. Coney v. 
Hicklm, 167 SB. 674, 168 S.C. 440, 
affirmed Hicklin v. Coney, 54 S.Ct. 
142, 290 U.S. 169, 78 L.Ed. 247. 

72. Neb—^Tn re Rodgers, 279 N.W. 
800, 134 Neb. 832. 

73. Nev.—Ex parte Iratacable, 30 P. 
2d 284, 55 Nev. 263. 

74. Or.—Anderson v. Thomas, 26 P. 
2d 60, 144 Or. 572. 

75. Neb.—In re Rodgers, 279 N.W. 
800, 134 Neb. 832. 

70. Nev—Ex parte Iratacable, 30 P. 
2d 284, 55 Nev. 263. 

77. Nev.—^Ex parte Iratacable, su¬ 
pra. 

78. Nev.—^Ex parte Iratacable, su¬ 
pra. 

79. S.C.—State ex rel. Coney v. 
Hicklin, 167 SB. 674, 168 S.C. 440, 
affirmed Hicklin v. Coney, 54 S.Ct. 
142, 290 U.S. 169. 78 Li.Ed. 247. 

50. Me.—State v. King, 188 A. 775, 
135 Me. 6. 

51. U.S.—Schwartzman Service v. 
Stahl, D.C.Mo., 60 P.2d 1034. 

82. Nev.—Ex parte Iratacable, 30 P. 
2d 284, 65 Nev. 263. 


83. Mont.—State v. Johnson, 243 P- 
1073, 75 Mont. 240. 

Nev.—Ex parte Iratacable, 30 P.2d 
284, 55 Nev. 263. 

84. Mont.—State v. Johnson, 243 P. 
1073, 75 Mont 240. 

85. Nev.—Ex parte Iratacable, 30 P. 
2d 284, 56 Nev. 263. 

86. Idaho.—Smallwood v. Jeter, 244 
P. 149, 42 Idaho 169, 

Nev—Ex parte Iratacable, 30 P.2d 
284, 55 Nev. 263. 

87. Nev.—^Ex parte Iratacable, su¬ 
pra. 

88. Nev.—^Ex parte Iratacable, su¬ 
pra. 

89. Nev.—^Ex parte Iratacable, su¬ 
pra. 

90. U.S.—Continental Baking Co. v. 
Woodring, Kan., 52 S.Ct. 505, 286 
US. 352, 76 L.Ed. 1155, 81 A.L.R. 
1402. 

Me.—State v. King, 188 A. 775, 135 
Me. 6. 

91. Ill.—South Suburban Safeway 
Lines v. Gold Star Lines, 73 N.E.2d 
407, 397 Ill. 155. 

Mont.—Board of R. R. Com’rs v. 
Aero Mayflower Transit Co., 172 P. 
2d 452, affirmed 68 S.Ct. 167, 332 
U.S. 495, 92 L.Ed. - 
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I NT.—People V. Archinofsky, 284 N. 

Y.S. 516, 157 Misc. 587. 

Proceedings by Interstate Commerce 
Commission to enforce its orders 
see Commerce § 118. 

92. Ill.—South Suburban Safeway 
Lines V. Gold Star Lines, 73 N.E. 
2d 407, 397 Ill. 155. 

93. Ill,—South Suburlian Safeway 
Lines v. Gold Star Lines, supra. 

94. U.S.—U, S. V. Scott, D.C.Wash., 
10 F.Supp. 453. 

95. Allegations held sufficient 
U.S.—U. S. V. Scott, supra. 
Allegations held insufficient 

Tex.—Smith v. State, Civ.App., 103 
S.W.2d 805. 

96. Injustice to public 

No issue as to whether minimum 
charges prescribed iin ordinance for 
taxicab operators were unjust to 
public was presented in suit in equi¬ 
ty by city to restrain operation of 
taxicab for failure to comply with 
ordinance.—City of Mobile v. Far¬ 
rell, 158 So. 539, 229 Ala. 582, fol¬ 
lowed in City of Mobile v. Nelson, 
158 So. 543, 229 Ala. 587, and City of 
Mobile V. Mouraites, 158 So. 543, 229 
Ala. 688. 

97. U.S.—U. S. V. Scott, D.aWash., 
10 F.Supp. 453. 



60 C.J.S. 


MOTOR YEHICLES 


constitute a direct invasion of any vested property 
right.98 Thus, a person or company who has no 
grant or license to use the streets or highways for 
conducting the business of transportation for hire 
thereon is not entitled to injunctive relief against 
a municipality or commission to restrain it from en¬ 
forcing an ordinance or regulation as to such busi¬ 
ness, since no property rights would be afiected,^*^ 
even though the effect of the regulation may be to 
put such person or company out of business.^ Nor 
will a temporary injunction be granted against a 
valid ordinance restricting the operation of motor 
busses, on the theory of balance of convenience be¬ 
tween the parties.^ Under some circumstances, 
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however, injunctive relief may be had against a 
municipality^ or a public official*^ or administrative 
bodyS to restrain enforcement of an illegal order 
or regulation pertaining to public service motor 
vehicles. An injunction may be granted, for ex¬ 
ample, where irreparable injury to the business and 
property of the carrier will result because of fre¬ 
quent arrests and prosecutions under an erroneous 
construction of a statute and there is no other ade¬ 
quate remedy.® 

In no event will injunctive relief be granted to 
prevent enforcement of a regulation pertaining to 
public service motor vehicles where sufficient 
grounds are not shown for such relief.'^ Before 


98. N.C.—Suddreth v. City of Char¬ 
lotte, 27 S.E2d 650,’223 N.C. 630. 

Tex.—Ex parte Phares, 53 S.W.2d 
297, 122 Tex. 104—Ex parte Ster- 
li-ng, 53 S.W.2d 294, 122 Tex. lOS— 
City of Ballinger v. Boyd, Civ. 
App., 173 S.W.2d 363. 

Injunction against enforcement of 
regulations as to motor vehicles 
generally see supra § 24. 

Penal ordinance 

An ordinance providing for issu¬ 
ance of franchise permitting opera- 
tio-n of taxicabs for hire, regulating 
operation thereof, and providing for 
a fine for violation of ordinance, was 
penal, and, therefore, equity would 
not enjoin enforcement of ordinance 
where there was no showing that its 
enforcement would result in irrep¬ 
arable injury to vested property 
rights —State ex rel. Flowers v. 
Woodruff, Tex.Civ.App., 200 S.W.2d 
178. 

99. Tex.—Smith v. Day Lumber & 
Timber Co, Civ.App., 98 S.W.2d 
1059, error refused—Smith v. Tex¬ 
as Farm Products, Civ.App., 86 S. 
W 2d 52, affirmed Texas Farm 
Products Co. V. Smith, 96 S.W.2d 
290, 128 Tex 171—Smith v. New 
Way Lumber Co.. Civ.App.. 84 S. 
W.2d 1104, affirmed, Sup., New 
Way Lumber Co. v. Smith, 96 S. 
W.2d 282, 128 Tex. 173. 

42 C.J. P 657 note 29. 

1. Tex.—San Antonio v. Fetzer, Civ. 
App., 241 S.W. 1034. 

2. R.I.—^Fritz v. Presbrey, 116 A. 
419, 44 R.I. 207. 

42 C.J. p 657 note 32. 

3 . N.Y.—Farrell v. City of Syracuse, 
242 N.YS. 316, 137 Misc. 472. 

42 C.J. p 657 note 25 [a], [d]. 
Taxicab stands 

Enforcement of invalid ordinance 
giving taxicab company exclusive 
use of designated cab stand may be 
restrained, in suit by one conducting 
taxicab business prevented from oc¬ 
cupying any of btands.—Farrell v. 
City of Syracuse, supra. 


Issuance of additional Rcenses 

Taxicab companies which were in 
immediate danger of sustaining di¬ 
rect injury as result of enforcement 
of allegedly invalid resolutions of 
city council relating to issuance of 
additional licenses for operation of 
taxicabs by others could maintain ac¬ 
tion to enjoin city from enforcing 
such resolutions.—Yellow Cab Co. v. 
City of Chicago, 71 N.B.2d 652. 396 
Ill. 388. 

Failure to hold rate hearing 

Where municipality granted an all¬ 
bus franchise with a five-cent fare 
without a rate hearing being accord¬ 
ed existing streetcar company oper¬ 
ating under franchise, streetcar com¬ 
pany had justiciable yight to com¬ 
plain In a suit for an injunction to 
restrain enforcement of the ordi¬ 
nance granting the franchise to the 
bus company.—^Eldridge v. Fort 
Worth Transit Co., Tex.Civ.App., 136 

S.W.2d 955, error dismissed, judg¬ 
ment correct. 

4, Mo.—State ex rel. and to Use of 
Public Service Commission v. 
Blair, 146 S.W.2d 865, 347 Mo. 220. 

Conversion of bus routes into one¬ 
way streets 

A bus company operating under 
franchise contemplating two-way 
traffic on main routes was held en¬ 
titled, under the circumstances, to 
an Injunction restraining police com¬ 
missioner from converting main 
routes into one-way streets.—^Eighth 
Avenue Coach Corporation v. City of 
New York, 10 N.Y,S.2d 170, 170 Misc. 
243, affirmed 20 N.Y.S.2d 402, 259 
App.Div. 870, affirmed 35 N.E 2d 907, 
286 N.Y. 84—^McCarthy v. City of 
New York, 10 N.Y.S.2d 170, 170 Misc. 
243, affirmed 20 N.Y.S.2d 401, 259 
App.Div. 870, affirmed 36 N.E.2d 684, 
286 N.Y. 636. 

5. U.S.—Red Ball Transit Co. v. 
Marshall, D.C.Ohio, 8 F.2d 635, mo¬ 
tion for temporary Injunction de¬ 
nied 46 S.Ct. 356, 270 TT-S. 632, 70 
L.Ed. 771, appeal dismissed 47 S. 
Ct. 669, 273 U.S. 782. 71 L.Ed. 890. 
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Kan.—City of Wichita v. Hussey, 
271 P. 403, 126 Kan. 677. 

Mo.—State ex rel. and to Us© of 
Public Service Commission v. 
Blair, 146 S.W.2d 865, 347 Mo. 220. 
lach of jurisdiction by commission 
If a motor carrier is not subject 
to the provisions of a particular 
statute, so that the commission has 
no jurisdiction over it, an attempt by 
the commission to interfere with 
such carrier’s business is a subject 
for injunctive relief.—Red Ball 
Transit Co. v. Marshall, D C.Ohio, 

8 P.2d 635, motion for temporary in¬ 
junction denied 46 S-Ct. 356, 270 U. 

5. 632, 70 L.Ed. 771, appeal dismissed 
47 S.Ct. 569, 273 U.S. 782, 71 L Ed. 
890. 

6. Mo.—State ex rel. and to Use of 
Public Service Commission v. 
Blair, 146 S.W.2d 865, 347 Mo. '220. 

Fnforcemeut by wrong officials 
Trucking company was held enti¬ 
tled to order restraining deputy sher¬ 
iff, sheriff, county highway officer, 
constables, deputy constables, and 
county attorney from arresting truck 
drivers and weighing and causing to 
be weighed trucks for purpose of as- 
I certaining whether they were loaded 
in excess of legal limit, where stat¬ 
ute confers such authority on license 
and weight inspectors and not on 
constables and other peace officers of 
state.—^De Shong Motor Freight 
Lines v. Hopkins, Tex. Civ.App., 99 S. 
W.2d 1033. 

7. U.S —Bowles v. Indianapolis 

Rys., D.C.Ind., 64 F.Supp. 865, af¬ 
firmed, C.C.A., 154 F.2d 218. 

Me.—Central Cab Co. v. City of Port¬ 
land. 16 A.2d 129. 137 Me. 169. 

Tex.—Parsons v. City of Galveston, 
84 S.W.2d 996, 125 Tex. 568— 

Whitehead v. Richardson, Civ.App., 
127 S.W.2d 512. 

Wash.—South Bay Motor Freight Co. 
V. Schaaf, 101 P.2d 584, 3 Wash.2d 
466. 

Protection under recoupment provi¬ 
sion of statute 

Where commission stipulated that 
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the courts can interfere by injunction with the 
exercise of legislative power granted to a city to 
license and regulate public service vehicles, it must 
appear that the attempted exercise of such power is 
clearly unjust, discriminatory, unreasonable, or op- 
pressive.8 Injunctive relief may be denied where 
the applicant therefor has failed to avail himself 
of another remedy,^ or, as respects a temporary in¬ 
junction, where it does not appear that a refusal 
of such relief will result in irreparable injury.^^^ 

Injunctive relief will not be granted against an 
ordinance prohibiting the operation of jitneys up¬ 
on the streets and providing a penalty for viola¬ 
tion thereof, where it does not appear that prose¬ 
cution under the ordinance is imminent or threat¬ 
ened further, an injunction will not be granted 
to restrain the public service commission from con¬ 
sidering rules and regulations which have not yet 
been passed or promulgated nor will an injunc¬ 
tion be granted to restrain enforcement of a statu¬ 


tory provision authorizing an administrative body 
to promulgate regulations where it does not appear 
that such body has yet undertaken to exercise any 
authority under the questioned provisions.13 
Where injunctive relief has been sought against 
several public officials or bodies, the court, while 
granting judgment against one of them, may deny 
relief against others who have not taken or threat¬ 
ened to take any steps to curtail plaintiff’s rights.l^ 

Parties, pleadi^vgs, and evidence. Actions for 
injunctive relief against the enforcement of reg¬ 
ulations pertaining to public service vehicles are 
governed by the general rules applicable in other 
civil actions as to parties,^5 pleadings,admissi¬ 
bility of evidence,and the weight and sufficiency 
thereof.i^ In a suit to restrain enforcement of a 
regulation, the burden is on the one seeking the 
injunction to establish the grounds relied on by him 
as a basis for rehef.^^ A plaintiff claiming that a 
regulation is unreasonable, unjust, or arbitrary as 


permanent rates for omnibus compa¬ 
ny would not be enforced until final 
adjudication of company’s action to 
restrain commission from putting: in¬ 
to effect rate-fixing orders, company 
was not entitled to an injunction 
against temporary rates, since eom- 
pany, if it should ultimately succeed 
in the action and new rates were 
fixed, was fully protected against any 
possibility of loss by recoupment 
provision of temporary rate statute. 
—County Transp. Co. v. Maltbie, 77 
N.T.S.2d 748, 273 App.Div. 437. 

Porfeitnre not involved in suit 

Taxicab company suing to enjoin 
enforcement of city ordinance regu¬ 
lating taxicabs could not assert in¬ 
validity of a forfeiture provision 
which was not involved in suit — 
Kentucky Cab Co- V- City of Louis¬ 
ville, IS S.W.2d 992, 230 Ky. 216. 

S, Kan.—^Desser v. Wichita, 153 P 
1194, 96 Kan. 820, L.R.A.1916D 246. 
42 C.J. p 657 note 27. 

3. Wash.—South Bay Motor Freight 
Co. V. Schaaf. 101 P.2d 584, 3 
Wash.2d 466. 

10, U.S.—Bowles V. Indianapolis 
P.ys., D.C Ind., 64 F.Supp. 865, af¬ 
firmed, C.C.A., 154 F.2d 218. 

1.1. Tex.—Davis v. Houston, Civ. 
App., 2C4 S.W. 625. 

12, Ga.—Long v. State R. Com., 89 
S.E. 328, 145 Ga. 353. 

13, U.S.—Deppman v. Murray, D.C. 
Wash., 5 F.Supp. 661. 

14, N.T.—^Eighth Avenue Coach 
Corporation v. City of New York, 
10 N.T.S.2d 170, 170 Misc. 243, af¬ 
firmed 20 N.Y.S.2d 402, 259 App. 
Div. 870, affirmed 35 N.B 2d 907, 
286 N.Y. 84—McCarthy v. City of 
New York, 10 N.Y.S.2d 170, 170 


Misc. 243, affirmed 20 N.Y.S.2d 401. 
259 App Div. 870, affirmed 36 N.E. 
2d 684. 286 N.Y. 636. 

15. City was held entitled to sue to 
enjoin and set aside order of com¬ 
mission prescribing motorbus rates. 
—City of Wichita v. Hussey, 271 P. 
403, 126 Kan. 677. 

Corporation furnishing* service for 
taxicabs 

Corporation owning no taxicabs, 
but furnishing telephone service, 
buying licenses, and furnishing in¬ 
surance for individual taxicab opera¬ 
tors in consideration for fixed daily 
compensation, has sufficient interest 
in operation of taxicabs to bring ac¬ 
tion to enjoin enforcement of alleged 
unreasonable ordinance regulating 
and licensing taxicabs.—People's 
Taxicab Co. v. City of Wichita, 34 
P.2d 545, 140 Kan. 129, 95 A L.R. 
1218, appeal dismissed 55 S.Ct. 352, 
294 U.S. 691, 79 L.Ed. 1231. 
Commission and members 
An order of the commission can¬ 
not be attacked' in injunction pro¬ 
ceedings unless the commission and 
its members are made parties to the 
proceedings.—Bowles v. Indianapolis 
Rys., DC.Ind, 64 F.Supp 865, af¬ 
firmed, C.C.A., 154 F.2d 218. 

16. Allegations held insufficient 

Ill.—Jackie Cab Co. v. Chicago Park 
District, 9 N,E.2d 213, 366 Ill. 474, 
112 A.L.R. 1410. 

Tex.—Railroad Commission v. 
Young, Civ.App., 132 S.W.2d 147— 
Smith V. Texas Farm Products, 
Civ.App., 86 S.W.2d 52. affirmed 
Texas Farm Products Co. v. Smith, 
96 S.W.2d 290. 128 Tex. 171. 

42 C.J. p 657 note 29 [a]. 

17. XivldeiLce held admissible 

^T-Y.—^Eighth Avenue Coach Corpo¬ 
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ration v. City of New York, 10 N. 
Y.S.2d 170, 170 Misc. 243, affirmed 
20 N.y.S2d 402, 259 App.Div. 870, 
affirmed 35 N.E.2d 907, 286 N.Y. 84 
—McCarthy v. City of New York, 
10' NY.S.2d 170, 170 Misc. 243. af¬ 
firmed 20 N.Y.S.2d 401, 259 Appw 
Div. 870, affirmed 36 N.E.2d 684, 
286 NY. 636. 

18. Evidence held sufficient 

U.S —Derreck v. City Council of Au¬ 
gusta, C.C.A.Ga., 138 P.2d 507, cer¬ 
tiorari denied 64 S.Ct. 619, 321 U. 
S. 777, 88 L.Ed. 1071. 

N.Y.—Eighth Avenue Coach Corpora¬ 
tion V City of New York, 10 N.Y. 
S 2d 170, 170 Misc. 243. affirmed 20 
N.Y.S.2d 402, 259 App Div. 870, af¬ 
firmed 35 N.E.2d 907, 286 N.Y. 84— 
McCarthy v. City of New York, 10 
N.Y.S.2d 170, 170 Misc. 243, af¬ 
firmed 20 N.Y.S.2d 401, 259 App. 
Div. 870, affirmed 36 N.E.2d 684, 
286 N.Y. 636. 

Evidence held Insufficient 
U.S.—Red Ball Transit Co. v. Marsh¬ 
all, D.C.Ohio, 8 F.2d 635, motion for 
temporary injunction denied 46 S. 
Ct. 356, 270 U.S 632, 70 L.Ed. 771, 
appeal dismissed 47 S.Ct. 569, 273 

U. S. 783. 71 KEd. 890. 

Mich.—Lincoln Park Coach Co. v. 
City of Detroit, 294 N.W. 149, 296 
Mich. 1S9. 

Tex.—Railroad Commi.sslon of Texas 

V. Trinity Houston Truck Line,. 
Civ.App., 86 S.W.2d 817. 

19. U.S.—Red Ball Transit Co. 
Marshall, D.C.Ohio, 8 F.2d 635, mo¬ 
tion for temporary injunction de¬ 
nied 46 S.Ct. 366, 270 U.S. 632, 70 
L.Ed. 771, appeal dismissed 47 S. 
Ct. 569, 273 U.S. 782, 71 L.Ed. 890 
—Bowles V. Indianapolis Rys., D.C. 
Ind., 64 F.Supp. 865, affirmed, C>C. 
A» 154 F.2d 218. 
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to him has the 'burden of so showing.-® A pre¬ 
sumption has been held to obtain that, regardless 
of the personnel comprising the commission, it act¬ 
ed wisely and justly in making its determination.^^ 

§ 45. Power to Regulate 

a. State 

b. Municipality 

c. Public board or commission 
a. State 

The state under its police power can regulate the 
operation cf public service motor vehicles because of the 
nature of the business and the use which it makes of the 
public highways. 


In general, the staters under its police power^^ 
may regulate the operation of taxicabs, jitneys, mo- 
torbusses, or other common carrier or public serv¬ 
ice motor vehicles operating for hire upon the pub¬ 
lic streets and highways. The right of the state 
to regulate the operation of such vehicles is some¬ 
times said to spring from two sources, namely, the 
nature of the business and the use of the public 
highways that is, because of its public interest, 
the business of a common carrier by motor vehicle 
is subject to regulation by the state, although the 
owner of the business exercises no special fran¬ 
chises and uses therein only his own property,25 
and, independently of the nature of the business. 


Irreparalsle injury 

In an action by federal price ad¬ 
ministrator to restrain a motor car¬ 
rier from collecting increased fare, 
plaintiff was held to have the burden 
of proving that the public would suf¬ 
fer irreparable injury, and that the 
efforts of the United States to con¬ 
trol inflation would also suffer ir¬ 
reparable injury, unless defendant 
was enjoined from collecting the 
rates provided in a schedule ap¬ 
proved by the public ser\uce com¬ 
mission.—Bowles V. Indianapolis 
Rys., supra. 

Carrier as subject to statute 
A motor carrier seeking an in¬ 
junction on the ground that it was 
not subject to the sLatute in ques¬ 
tion has been held to have the bur¬ 
den of showing that, under its mode 
of operation, and the character of its 
business, it was not a motor trans¬ 
portation company such as contem¬ 
plated by the motor transportation 
law.—^E-ed Ball Transit Co. v. Marsh¬ 
all, D C.Ohio, 8 F 2d 635, motion for 
temporary injunction denied 46 S Ct. 
356, 270 U.S. 632, 70 L.Ed. 771, ap¬ 
peal dismissed 47 S.Ct. 569, 273 U.S. 
782, 71 L.Ed. 890. 

20. Tex.—Railroad Commission of 
Texas v. Trinity Houston Truck 
Line, CivApp., 86 S W.2d 817. 

21. U.S.—Bowles v. Indianapolis 
Rys., D.C.Ind., 64 P.Supp. 865, af¬ 
firmed, CCA., 154 F.2d 218. 

22. U S.—Sanger v. Lukens, D C. 
Idaho, 24 P.2d 226 reversed on oth¬ 
er grounds, C.C.A, 26 F.2d 855. 

Fla—State ex rel. Kelley v. Ramsey, 
181 So. 885, 132 Fla. 647—Corpus 
Juris cited in Seaboard Air Line 
Ry. Co. V. Wells, 130 So. 587, 591, 
100 Fla. 1027. 

Ga.—Jewel Tea Co. v. City Council of 
Augusta, 200 S.E. 503, 59 Ga.App. 
260, transferred, see, 197 S.E. 235, 
186 Ga. 145. 

Ill.—Chicago Motor Coach Co. v. City 
of Chicago. 169 N.E. 22, 337 Ill. 
200, 67 A.LR. 834. 

Ky—Commonwealth v, Abell, 122 S- 
W.2d 757, 275 Ky. 802—Slushqr V- 
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Safety Coast Transit Co., 17 S.W. | 
2d 1012. 229 Ky. 731. 66 A.L.R. 1378. 

Md—Rutledge Co-op. Ass’n, Inc., v. 
Baughman, 138 A. 29, 153 Md. 297, 
56 A.L.R. 1042. 

Mont.—Stoner v. Underseth, 277 P. 
437. 85 Mont. 11. 

Neb.—Omaha & Council Bluffs St. 
Ry. Co. V. City of Omaha, 208 NW. 
123, 114 Neb. 483. followed in Oma¬ 
ha & C B. St. R. Co. V. Boulevard 
Transit Co., 208 N.W. 126, 114 Neb. 
490. 

N.Y.—New York State Rys. v. Mon¬ 
roe Cab Corporation, 236 N.Y.S. 6, 
134 Misc. 664. 

Okl.—Hudgins v. State, 133 P.2d 231, 
75 Okl.Cr. 446—Herring v. State, 
64 P.2d 921, 60 Okl Cr. 449, cer¬ 
tiorari denied 57 S Ct 937. 301 U. 
S. 701, 81 LEd. 1358. 

Or.—Anderson v. Thomas, 26 P.2d 60, 
144 Or. 572. 

Tenn.—Spoon e v. Mayor & Aldermen 
of Town of Morristown, 206 S.W. 
2d 422, 185 Tenn. 454. 

Tex.—^New Way Lumber Co. v. 
Smith, 96 S.W.2d 282, 128 Tex. 173 
—Ex parte Sterling, 53 S.W.2d 294, 
122 Tex. 108—Win ton v. Thompson, 
Civ.App., 123 S.W.2d 951, error re¬ 
fused—^Parsons v. City of Galves¬ 
ton, Civ.App., 53 S.W.2d 160, af¬ 
firmed 84 S.W.2d 996, 125 Tex. 568 
—^Woolf V. Del Rio Motor Transp. 
Co., Civ.App,, 27 S.W'.2d 874. 

Wash.—State ex rel. Spokane United 
Rys. V. Department of Public Serv¬ 
ice of AVashmgton, 71 P.2d 661, 
191 Wash. 595. 

Wyo.—Public Service Commission of 
Wyoming v. Grimshaw, 53 P.2d 1, 
49 Wyo. 158, 109 A.L.R. 534. 

42 C.J. p 641 note 65. 

Federal regulation of interstate mo¬ 
tor carriers see Commerce § 71 b 
( 2 ). 

Special license or permit from state 
see infra § 80. 

Intra-state operations 

It is only the privilege of operat¬ 
ing motor vehicles for hire between 

points within the state that is con¬ 
trolled by the laws of the state.— 
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Shorty’s Bus Line v. Gibbs Bus Line, 
35 S.W.2d 868, 237 Ky. 494. 

23. Conn.—John J. McCarthy Co. v. 
Alsop, 189 A. 464, 122 Conn. 288— 
State V. Muolo, 176 A. 401, 119 
Conn. 323. 

Ky.—Maryland Cas. Co. v. Baker, 200 
S.W.2d 757, 304 Ky. 296. 

Alass.—Morley v. Wilson, 159 N.E. 
41, 261 Mass. 269, certiorari denied 
48 S.Ct. 320, 276 U.S. 625, 72 L.Ed. 
738. 

Mont.—Board of Railroad Com’rs v. 
Reed, 58 P 2d 271, 102 Mont. 382— 
Stoner v. Underseth, 277 P. 437, 85 
Mont. 11. 

N.C.—Suddreth v. City of Charlotte, 
27 S.E 2d 650, 223 N.C. 630. 

Okl.—Barbour v. Walker, 259 P. 652, 
126 Okl. 227, 56 A.L.R. 1049. 

Pa.—^Maurer v. Boardman, Com.Pl., 
45 Dauph.Co. 341, affirmed 7 A.2d 
446, 336 Pa. 17, affirmed Maurer v. 
Hamilton, 60 S.Ct. 726, 309 U.S. 

598, 84 LEd. 969, 135 A.L.R. 1347. 
Wash.—State v. Howell, 147 P 1159, 
85 Wash. 294. 

Wyo.—Salt Creek Transp. Co. v. Pub¬ 
lic Service Commission of Wyo¬ 
ming, 263 P. 621, 37 Wyo. 488. 

42 C.J. p 641 note 65. 

“The authority of the State to reg¬ 
ulate the operation of motor carriers 
arises under the broad police pow¬ 
ers of the State, under which it has 
control and supervision over the pub¬ 
lic highways of the State, and has 
power to make all reasonable rules, 
regulations and requirements for the 
safety and protection of the public in 
the use thereof.”—Commercial Stand¬ 
ard Ins. Co. V. Bacon, C.C.A.OkL, 154 
P.2d 360, 362. 

24. U.S.—Southern Motorways v. 
Perry, D.C.Ga., 39 F.2a 145. 

Wis.—United Parcel Service of Mil¬ 
waukee V. Public Service Commis¬ 
sion, 4 N.W.2d 138, 240 Wis. 603, 
rehearing denied United Parcel 
Service of Milwaukee v. Public 
Service Commission of Wisconsin, 
5 N.W.2d 635, 240 Wis. 603. 

25. U.S.—Southern Motorways 
Perry* D.C.Ga.* 39 F.2d 145. 
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when the public highways are made the place of 
business, the state’s right of regulation arises in 
the interest of the safety and convenience of the 
other users of the highways, and of the preserva¬ 
tion of the highways themselves.^'^ 

The state’s powers in regulating public motor 
transportation over the highways of the state are 
broad,^*^ the only limit thereon being such restric¬ 
tions as are fixed by the state and federal consti¬ 
tutions and a liberal rule is to be applied in de¬ 
termining the extent of such powers.29 In this 
connection, a large discretion is necessarily vested 
in the legislature as to what protection the inter¬ 
ests of public security require.^® 

b. Municipality 

A municipality under its police or other powers gen¬ 
erally has the right to regulate the use of its streets by 
public service motor vehicles to the extent that regula¬ 
tions by it do not contravene legislative enactments. 

The legislature may delegate to municipalities 


the power to regulate the use of their public streets 
by those engaged in the business of carrying pas¬ 
sengers or freight for hire,^! and, generally, sub¬ 
ject to constitutional or statutory provisions which 
vest jurisdiction over the matter in a state regula¬ 
tory body or which otherwise restrict municipal 
powers, municipalities may, under the powers con¬ 
ferred on them by their charters or by general stat¬ 
ute, control and regulate the privilege of operating 
jitneys, taxicabs, and other public service motor 
vehicles as a business for private gain on the streets 
of the muiiicipality.32 Xhe power of a municipal¬ 
ity to regulate such vehicles is sometimes predicated 
on the police powers of a municipality,^3 or on the 
power of a municipality to license and regulate 
trades and businesses,or to regulate the use of 
its streets by vehicles.Where such power is 
given by the constitution or by statute, a munici¬ 
pal corporation may have the exclusive right to 
make and enforce rules and regulations for motor 
vehicles used for public hire within the city limits.36 


20. U.S.—Southern Motorways v. 
Perry, supra. 

Pla—Riley v. Lawson, 143 So. 610, 
106 Fla. 521. 

27. Idaho.—In re Public Utilities 
Commission’s Investigation, 1 P.2d 
G27, 51 Idaho 56. 

Ohio—Craig v. Public Utilities Com¬ 
mission of Ohio, 154 NE 795, 115 
Ohio St. 512. 

28. Or.—Anderson v. Thomas, 26 P. 
2d 60, 144 Or. 572. 

29. Ohio.—Craig v. Public Utilities 
Commission, 154 INTE 795, 115 Ohio 
St. 512. 

30. Conn.—John J. McCarthy Co. v- 
Alsop, 189 A. 464, 122 Conn. 2S8. 

31. Neb.—Omaha & Council Bluffs 
St. Ry Co. V. City of Omaha, 20S 
N.W. 123, 114 Neb. 483, followed in 
Omaha & C. B. St R. Co v. Boule¬ 
vard Transit Co., 208 N.W. 126, 114 
Neb. 490. 

N.C.—Suddreth v. City of Charlotte, 
27 SE2d 650, 223 N.C. 630. 

Tenn.—Spoone v. Mayor & Aldermen 
of Town of Morristown, 206 S.W. 
2d 422, 185 Tenn. 454. 

42 C.J. p 642 note 68 [a]. 

Special license or permit from mu¬ 
nicipality see infra § 81. 

32. Ala.—Bush v City of Jasper, 24 
So.2d 543, 247 Ala. 359. 

Cal.—Ex parte Martinez, 138 P.2d 10, 
22 Cal.2d 259. 

Ill.—^People v. Thompson, 173 NE. 
137, 341 Ill. 166. 

Ind—^Denny v Brady, 163 NE. 489, 
201 Ind. 59—Stuck v. Town of 
Beech Grove, 163 N.E. 483, 20l Ind 
66—Poparad v. Indianapolis Rys., 
39 N.E.2d 781, 111 Ind App. 314 

Kan.—People’s Taxicab Co. v. City 


of Wichita, 34 P.2d 545, 140 Kan. 
129, 95 A.L.R. 1218. appeal dis¬ 
missed 55 set. 352, 294 U.S. 601, 79 
L.Ed. 1231. 

N.J.—Tobey v. Board of Com'rs of 
City of Passaic, 57 A.2d 210, 136 
NJLaw 457—Sheridan v. McCur- 
nin, 12 A.2d 255, 124 N.J.Law 403 
—Ft Lee Transp. Co. v. Borough 
of Edgewater, 133 A. 424, 99 N.J. 
Eq. 850. 

N T.—Farrell v City of Syracuse, 
242 N.T.S. 316, 137 Misc. 472— 
People V. Smith, 15 N.Y.S ‘'d 459. 
N.C.—Suddreth v City of Charlotte, 
27 S.E 2d 650, 223 N.C, 630 
Ohio —Cannon Ball Transp. Co. v. 

Public Utilities Commission of 
I Ohio, 150 N.E. 39, 113 Ohio St. C77. 
Or—Union Jp Service v. City of Port¬ 
land, 298 P. 919, 136 Or. 287. 

Tenn —Spoone v. Mayor & Aldermen 
of Town of Morristown, 206 S.W. 
2d 422, 185 Tenn 454. 

Tex—Villalobos v. Holguin, 208 S. 
W 2d 871—Commercial Standard 
Ins Co. V. Shudde, Civ App, 76 S- 
W 2d 561, error granted—Parsons 
V City of Galveston, Civ App., 53 
S.W 2d ICO, anirmed 84 S.W.2d 996, 
125 Tex. 568. 

42 C.J. p 643 note 68. 

Regulation by public board or com¬ 
mission see infra subdivision c of 
this .section. 

Statute held sufficiently broad 

A statute giving a city the right 
to enact such ordinances and regu¬ 
lations for the transaction of its 
business and the welfare and proper 
government of the city as the mayor 
and council may deem best, as far as 
consistent with federal and state 
laws, was held sufficiently broad to 
authorize the mayor and council to 
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adopt ordinances regulating motor- 
busses and laxicalis—Clem v. City 
of La Grange, 149 S E. 038, 1C9 Ga. 
51, 65 A LR. 1361. 

Police commiss^'oaer of a munici¬ 
pality may bo nuthorizt'd to make 
regulations conci'rning carriage of 
persons tor hire on highways.—Mor- 
ley V. Wilson, 159 N.E. 41, 201 Mass. 
209, certiorari domed 48 S.Ct. 320, 
276 U.S. 025, 72 L.Ecl 73S. 

33. U.S.—U. S. V. Yellow Cab Co, 
D C Ill, 09 F.Supp. 170, reversed 
on other groiintls 67 S.Cl, 1560, 333 
U.S. 218, 91 LEcl. 2010. 

Cal—Ex parte Martinez, 13S J».2d 10, 
22 Cal.2(l 259—Ex parte Martinez, 
132 r.2d 901, 56 Cal.Ai)p.2cl 473— 
Pcoplo V. Willert, 93 P.2d 872, 37 
Ciil.App.2d Supp. 720. 

Idaho.—Yellow Cab Taxi Service v. 

City of Twin Fall.s, 100 P.2d 081. 
Ky.—Bell Bros. Trucking Co. v. Kel¬ 
ley, 127 S.W.2d 801, 277 Ky. 781. 
NY.—People v. Smith, 15 N.Y.S.2d 
459. 

S.C.—State V. Grant, 177 S E. 148, 
174 ,S.C 195. 

Tenn.—Spoone v. Mayor & Aldermen 
of Town of Morristown, 20C S.W. 
2d 422, 185 Tenn. 454. 

42 C.J. p 612 note 68. 

34. N.C.—Suddreth v. City of Char¬ 
lotte, 27 S.E.2d 650, 223 N.C. 030. 

Tenn—Spoone v. Mayor & Aldermen 
of Town of Morri.stown, 200 S.W.2d 
422, 185 Tenn 454. 

Tex.—Greene v San Antonio, Civ. 
App., 178 S.W. 6. 

35. N.C—Suddreth v. City of Char¬ 
lotte, 27 S.E 2d 650, 223 N.C. 630. 

42 C.J. p 642 note 70. 

30. Ark.—Pine Bluff v. Arkansas 
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A municipality cannot enforce restrictions or reg^- 
ulations which are in conflict with legislative en¬ 
actments,3 7 and, where the state has adopted a 
general scheme for the regulation of public service 
motor vehicles, the control of municipalities ordi¬ 
narily ceases over whatever phases of the subject 
are covered by the state legislation.38 Unless the 
municipality has been granted exclusive power, the 
legislative control of public service vehicles, ei¬ 
ther directly or through its designated administra¬ 
tive body, is superior to any conflicting action of the 
legislative body of a municipality.^^ However, in 
the absence of a repeal or conflict, the power of 
the municipality may be exercised notwithstanding 
the existence of some statutory regulations pertain¬ 
ing to the same subject and the exercise of 
such power is not inconsistent with a statute regu¬ 
lating motor vehicles generally.^! The fact that 
a constitutional provision provides for ^regulation 
by a state commission does not preclude regulation 
by a municipality where the constitution gives the 
commission only such jurisdiction as shall be con¬ 
ferred on it by the legislature, and the legislature 
has not yet acted in the matter.^3 


Territorial limits; traffic to or through munici¬ 
pality, Ordinarily a municipality cannot regulate 
public service motor vehicles which operate wholly 
outside, and which do not enter, the territorial 
limits of the municipality and, where a street is 
a boundary street, part of it lying in one city, and 
the other part in another municipality, one munici¬ 
pality cannot prohibit the operation of motor car¬ 
riers on that part of the street lying in the other 
municipality.^^ 

Under an authority to make and enforce regula¬ 
tions affecting motor vehicles which are used within 
the limits of the municipality for public hire, a mu¬ 
nicipal corporation has no power to make and en¬ 
force ordinances, rules, and regulations affecting 
motor vehicles which are used only for traffic with¬ 
in the city to points without and vice versa,^5 or 
to and from points without the city limits but pass¬ 
ing through the city en route and which are not at 
any time used for traffic between points within the 
city.'*® Under some statutes, however, municipali¬ 
ties have power to regulate local transportation 
systems beyond the corporate limits of the munici¬ 
palities,^^ and to enact ordinances regulating trans- 


Traveler Bus Co., 285 S.W. 375, 171 
Ark 727. 

42 C.J. p 643 note 73. 

37. Tex.—Payne v. Massey, 196 S. 

W.2d 493, 145 Tex. 237. 

42 C.J. p 658 note 44 [c]. 

ProMljition agrainst cliarffe for use of 
streets 

Under some statutory provisions, a 
municipality is prohibited from mak¬ 
ing' a charge for the use of its streets 
by motor common carriers, even on a 
mileage basis.— Y. C Ellington Co. v. 
City of Macon, 170 S.E. 813, 177 Ga. 
541. 

“Municipal affair” 

The regulation of a passenger 
stage corporation was not a munici¬ 
pal affair within contemplation of 
constitutional provisions empowering 
cities to make regulations in respect 
of municipal affairs.—People v. Wil- 
lert, 93 P.2d 872, 37 Cal.App.2d Supp. 
729. 

Specific power held not enlarged 
A statute giving cities the specific 
power to regulate, license, and fix the 
■charges or fares made by any person 
owning, operating, or controlling any 
vehicle of any character used for the 
carrying of passengers for hire or 
the transportation of freight for hire 
on the public streets and alleys of 
the city was held not enlarged by 
general language found elsewhere in 
the statutes.—City of Arlington v. 
Lillard, 294 S.W. 829, 116 Tex 446. 
“Begulatory” or “revenue” statute 
A statute authorizing a city council 


to regulate wheel vehicles kept for 
hire was held a “regulatory" and not 
a “revenue” statute.—Talley v. City 
of Blytheville, 164 S.W.2d 900, 204 
Ark. 745. 

38. Cal.—Bay Cities Transit Co. v. 

City of Los Angeles, 108 P.2d 435, 
16 Cal.2d 772—Morel v. Railroad 
Commission of California, 81 P.2d 
144, 11 Cal 2d 488—Atlas Mixed 

Mortar Co, v. City of Burbank, 262 
P. 334, 202 Cal. 660. 

Mich—^North Star Line v. City of 
Grand Rapids, 244 N.W. 192, 259 
Mich. 654. 

Va.—Richmond-Petersburg Freight 

Lines v. City of Richmond, 28 S.E. 
2d 7. 182 Va. 132. 

39. Ill.—Robbins v. Illinois Power & 
Light Corporation, 255 Ill.App. 106. 

42 C-J. p 643 note 74. 

40. U.S.—Lowe V. City Council of 
Augusta, D.C.Ga, 45 F Supp. 143. 

Ill.—City of Chicago v. Dorband, 18 
N.E 2d 107, 297 Ill.App 617—^Arlt 
V. Chicago Motor Coach Co., 13 N. 
E2d 516, 294 Ill.App. 602. 

Mich.—Red Star Motor Drivers' Ass’n 
V. City of Detroit, 221 N.W. 622, 
244 Mich. 480, followed in City of 
Detroit v. Webster, 221 N.W. 629, 
244 Mich. 503. 

Tex.—Dallas Taxicab Co. v. City of 
Dallas, Civ.App., 68 S.W.2d 359. 

42 C.J. p 642 note 71. 

41. Wash.—^Allen v. Bellingham, 163 
P. 18, 95 Wash. 12. 

42 C.J. P 642 note 72. 
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42. Cal.—Ex parte Martinez, 138 P- 
2d 10, 22 Cal.2d 259. 

43. Fla.—State ex rel. Reese v. Car¬ 
ter, 34 So.2d 35. 

Jurisdiction of public commission 
over operations in municipalities 
see infra subdivision c (2) of this 
section. 

Taxicabs operating outside munici¬ 
pality 

A statute giving a city commission 
power to supervise and regulate the 
operations of taxicabs over the pub¬ 
lic highways of the city, and the ad¬ 
joining suburban territory to a spec¬ 
ified distance from the city limits, 
has been held invalid as applied to 
the operation of taxicabs which do 
not enter the corporate limits of the 
city, where it did not appear that 
outside regulation was essential to 
preserve order and restrain a nui¬ 
sance within the confines of the city. 
—State ex rel. Reese v. Carter, su¬ 
pra. 

44. N.T.—City of Buffalo v. Interna¬ 
tional Bus Corporation, 259 N.Y.S. 
237, 144 Misc. 662. 

45. Ark.—Argenta v. Keath, 197 S. 
W. 686, 130 Ark. 334, L.R.A.1918B 
888 . 

48. Ark.—^Argenta v. Keath, supra. 

47. Tenn.—City Transp. Co. v. 

Pharr, 209 S.W.2d 15. 

Suburbs 

Statutory provision that term “mo¬ 
tor bus company” shall not include 
persons operating motor-propelled 
passenger vehicles wholly within in- 
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portaticM for hire from points without the munici¬ 
pality to points within it, and vice versa but, 
as applied to other than intra-city motor carriers 
the reasonable control of the highways reserved by 
constitutional provision to cities, villages, and town¬ 
ships has been held to be that incidental to local 
traffic regulations and the proper exercise of the 
police power within the territorial limits of the mu¬ 
nicipality.^^ 

c. Public Board or Commission 

(1) In general 

(2) Operations as in, or outside of, mu¬ 

nicipalities 

(3) Hearing 

(4) Review 


(1) In General 

The legislature may vest administrative details per¬ 
taining to the regulation of public service motor ve¬ 
hicles in a public board or commission, which may then 
exercise the powers, and only the powers, so delegated. 

The legislature after having provided for the 
regulation of public service motor vehicles may vest 
administrative details with regard thereto in a des¬ 
ignated board or commission.^O Such a statute is 
not invalid as violating a constitutional provision 
dividing the government into three coordinate 
branches,^'^ or as violating the fundamental law 
that legislative power shall not be delegated,5 2 or 
as conferring on the commission discretionary or 
arbitrary powers.^^ Although there is authority to 


corporated city and its suburbs 
leaves to incorporated city, granting 
licenses to do taxi business therein, 
regulation of such business not only 
within its corporate limits, hut also 
within its suburbs.—^Villalobos v. 
Holguin, Tex., 208 S.W.2d 871. 

•48. Minn.—State v. Palmer. 3 N.W. 

2d 666, 212 Minn. 388. 

Statutory prohibition against impo¬ 
sition of municipal tax or fee 
A statute which merely imposes a 
tax on motor vehicles and prohibits 
the imposition of a tax or fee hy a 
city does not prevent a municipality 
from enacting an ordinance regulat¬ 
ing motorbus transportation of pas¬ 
sengers for hire from points within 
the city to points without it, and 
vice versa.—State v. Palmer., supra. 

Tnterurban busses 

In the exercise of its constitution¬ 
al rights a municipality may enact 
ordinances for the reasonable regula¬ 
tion of mterurban motorbusses pro¬ 
vided such regulation does not affect 
the business outside the municipal¬ 
ity —North Star Lme v. City of 
Grand Rapids, 244 N.W. 193, 259 

Mich. 654. 

49. Mich.—North Star Line v. City 
of Grand Rapids, supra. 

Test of validity 

As applied to intercity traffic, the 
validity of a municipal regulation 
.depends on whether it constitutes a 
proper and reasonable exercise of a 
regulatory power over city street 
traCTic, rather than a total inhibition 
against the use of the streets or the 
regulation of the business of inter¬ 
city motor vehicular traffic for hire. 
—City of Ballmger v. Nichols, Tex. 
Civ.App.. 297 S.W. 480. 

50- U.S.—Travelers Ins. Co. v. Cald¬ 
well, C.CAArk, 133 F.2d 649, cer¬ 
tiorari denied 64 S.Ct. 35, 320 U.S, 
736, 88 L.Ed. 436—Continental 

Baking Co. v. Woodring, D.C Kan, 
65 F.2d 347, affirmed, C C.A., 52 S. 
Ct, 595, 286 U.S. 352, 76 L.Ed. 1155, 


81 A L.R. 1402—^Arroyo v, Puerto 
Rico Transp Authority, D.C Puerto 
Rico, 66 F.Supp. 1022, affirmed, C. 
C.A., 164 F.2d 748—Finn v.^ Rail¬ 
road Commission of State of Cali¬ 
fornia, D.C.Cal., 2 F.Supp. 891. 

Ark—Missouri Pac. Transp. Co. v. 
Ellis, 198 S.W 2d 196, 210 Ark 958. 

Colo —Public Utilities Commission v. 
Weicker Transp- Co., 78 P.2d 633, 
102 Colo 231. 

Fla—Pensacola Transit v. Douglass, 
34 So.2d 555—Florida Motor Lines 
Corporation v. Douglass, 7 So 2d 
843, 150 Fla 1—State ex rel. Pohl 
V. Karel, 180 So. 3, 131 Fla. 305— 
Florida Motor Lines v. State Rail¬ 
road Commission, 132 So. 851, 101 
Fla. 1018—Seaboard Air Line Ry. 
Co. V. Wells, 130 So 587, 100 Fla. 
1027. 

Ga—Maner v. Dykes, 190 S.E 189, 55 
Ga.App. 436. 

Mo.—Slate v. Dixon, 73 S.W.2d 385, 
335 Mo. 478—State ex rel. Pitcairn 
V Public Service Commission, 111 
S.W,2d 982, 233 Mo.App. 755. 

N.J.—West Jersey & S. S. R. Co. v. 
Board of Public Utility ComTs, 149 
A. 269, 8 N.JMisc. 212, affirmed 
Atlantic City R. Co. v. Board of 
Public Utility ComTs, 160 A. 491, 
109 N.J.Law 260. 

Ohio.—^Dayton & Troy Electric Ry. 
Co V. Public Utilities Commission 
of Ohio. 169 N.E. 297, 121 Ohio St. 
389—Cincinnati Traction Co v. 
Public Utilities Commission of 
Ohio, 150 N.E. 81, 113 Ohio St. 618. 

Tex.—^New Way Lumber Co. v. 
Smith, 96 S.W.2d 282, 128 Tex. 173 
—^All Am Bus Lines v. Hawkins, 
Civ.App., 188 S.W.2d 992, refused 
for want of merit—Railroad Com¬ 
mission of Texas v. Shupee, Civ. 
App., 57 S.W.2d 295, affirmed Shu¬ 
pee V. Railroad Commission of 
Texas, 73 S.W.2d 505, 123 Tex. 521 
—Ex parte Sparks, 2 S.W 2d 449, 
108 Tex.Cr. 619. 

Utah—Fuller-Toponce Truck Co. v- 
Public Service Commission, 96 P. 


2d 722, 99 Utah 28—Gilmer v. Pub¬ 
lic Utilities Commission of Utah, 
247 P. 284, 67 Utah 222. 

42 C-J. p 613 note 80. 

Supervision of portion of business 

(1) The fact that motor truck 
owner might have more than one 
half of his business not subject to 
regulation by commission could not 
render the remainder of his business 
immune from control of commis¬ 
sion's supervision.—Landi.s v. Rail¬ 
road Commission, 31 P.2d 345, 220 
Cal. 470. 

(2) A-lso, the fact that part of a 
route cannot be covered by motor 
transportation during cerLam periods 
of the year, because of weather con¬ 
ditions necessitating the use of hors¬ 
es and sleighs, does not oust the com¬ 
mission from jurisdiction to regulate 
transportation by motor vehicles 
over the route m so far as such 
transportation can be maintaini^d — 
Stoner v. Underseth, 277 1’. 437, 85 
Mont. 11 

Xuapplicability of exception. 

A statute, removing from the jTiris- 
diction of the board bu.s.ses operated 
prior to a specified date in u<‘<'ord- 
ance with the consent of municipal 
authorities, is inapplicable in the ab¬ 
sence of a showing of munii'ipal con¬ 
sent prior to the speoiiltM dale.— 
Bannon v. Board of I»ublic Utility 
Com’rs, 154 A. 402, <) N.J.Musc. 424. 

51. Mont.—State v. John.son, 243 P- 
1073, 75 Mont. 240. 

Okl.—Ex parte Tindall, 229 P. 125, 
■ 102 Okl 192. 

52. Mont.—State v. Johnson, 243 P. 
1073, 75 Mont. 240. 

Ohio.—Matz v. J. L. Curtis Cartage 
Co , 7 N.E.2d 220, 132 Ohio St. 271. 
Delegation of legislative powers as 
to motor vehicles generally see 
Constitutional Law § 138 b (14). 

53. Mont.—State v. Johnson, 243 P- 
1073, 75 Mont, 240. 
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the contrary®^ a railroad board or public service 
commission not expressly given supervisory or reg¬ 
ulatory power over public service motor vehicles 
has been held to have such power as to vehicles op¬ 
erating as common carriers, under its power to reg¬ 
ulate common carriers or public utilities general¬ 
ly 55 

The commission has power, in the first instance 
to decide all matters placed within its jurisdiction 
by the statutes,*56 it has the powers expressly con¬ 
ferred on it, and also all others necessary and prop¬ 
er to carry out fully and effectually the express 
powers necessary to give full effect to the stat- 
utes-S*^ Within the limits of the powers delegated 
to it, a board or commission has wide discretion 
it may determine matters of detail^^ and delegate 


purely ministerial acts.®<> Where empowered by 
statute, the commission may prescribe rules and 
regulations®^ for the convenience and safety of 
passengers and the public and such regulations,, 
if within the proper exercise of the authority con¬ 
ferred on the commission by the legislature, have 
the force and effect of statutes.®3 Even a decision 
of the commission on a particular matter, although 
not constituting a binding precedent, is nevertheless 
persuasive as reflecting the views of the body 
charged with the regulation of motor carriers.®"* 

In the absence of a constitutional grant of power, 
a public commission has no authority over public 
service vehicles other than that given it by the 
statutes.®® Rules and regulations promulgated by 
it can in no way change or amend the statutes. 


Tenn.—Larg^e v. City of Elizabeth- 
ton, 203 S.W.2d 907, 185 Tenn. 156. 

42 C.J. p 643 note 84. 

54. S.C-—Shealy v. Taylor, 122 S.E. 
491, 128 S.C. 365. 

55. Ark.—^Hester v. Arkansas R. 
Commission, 287 S.W. 763, 172 Ark 
90. 

42 C.J. p 643 note 86. 

56. Mo.—State ex rel. and to Use of 
Public Service Commission v. 
Blair, 146 S.W.2d 865, 347 Mo. 220 

Determination as to character of 
service 

The legislature may confer on the 
commission power to determine 
whether or not the character of pub¬ 
lic transportation service constitutes 
such service a public utility service 
and such carrier a common carrier.— 
Craig V. Public Utilities Com., 154 N. 
B. 795. 115 Ohio St. 512. 

Fork commission 

Where the powers conferred on 
park commissioners by statute are 
such as to constitute them a mu¬ 
nicipal corporation for the purpose 
of creating, improving, and main¬ 
taining a system of parks, boule¬ 
vards, and driveways, and their pow¬ 
ers and authority in these respects 
are plenary and exclusive of those of 
the city, such commissioners may 
grant a motorbus company, the right 
to operate its busses on the boule¬ 
vards, parkways, and streets under 
their control, and require a reason¬ 
able contribution as a regulatory pro¬ 
vision and for damages to the 
streets; and such grant need not be 
confined to carrying visitors into or 
out of the park, but may be given to 
the bus company as a part of its 
general plan of transportation of 
passengers for hire in the city — 
People V. Chicago Motor Bus Co., 129 
M.E. 114, 295 Ill 486—42 C J. p 639 
note 31. 

Supervision of all carriage for hire 
The purpose and intent of some 


statutes is to place all carriage for 
hire over the highways, ■where the 
public interest is involved, under the 
supervision and regulation of the 
commission.—^Victory Truck Line v. 
Red Arrow Freight Lines, Tex.Civ. 
App., 186 S.W.2d 98, refused for want 
of merit. 

57. Mo.—State ex rel. Pitcairn v. 
Public Service Commission, 111 S. 
W.2d 982, 232 Mo.App. 755. 

Capacity of trucks 

(1) Where trucks of less than a 
certain capacity are exempt from the 
regulations of the statute, the com¬ 
mission has the power to determine 
the capacity of trucks for the pur¬ 
pose of determining -whether they 
are subject to the law.—State ex rel. 
and to Use of Public Ser\"ice Com¬ 
mission V. Padberg, 145 S.W.2d 150, 
346 Mo. 1133. 

(2) Although commission may ac¬ 
cept manufacturer's rated load ca¬ 
pacity in determining truck capacity 
for purposes of Bus and Truck La'W, 
trucks rated as to capacity by manu¬ 
facturer are not exempt if commis¬ 
sion chooses to make its own find¬ 
ing.—State ex rel. and to Use of 
Public Service Commission v. Pad- 
berg, supra. 

58- Ohio,—Dayton & Troy Electric 
Ry. Co. V. Public Utilities Commis¬ 
sion of Ohio, 169 N.E. 297, 121 Ohio 
St. 389, 

Ya,—Jessup v. Commonwealth, 5 S.E. 

2d 4S2, 174 Va. 133. 

59. Mont—State v. Johnson, 243 P. 
1073, 75 Mont. 240. 

50. Ark.—Missouri Pac. Transp. Co. 
V. Ellis, 198 S.W.2d 196, 210 Ark. 
958. 

51. Mo—State v. Dixon, 73 S.W.2d 
385, 335 Mo. 478. 

N’.H.—H. P. Welch Co, v. State, 199 
A. 886, 89 N.H. 428, 120 A.L.R. 282, 
affirmed H. P. Welch Co. v. State 
of New Hampshire, 59 S.Ct. 438, 
306 U.S. 79, 83 L.Ed. 500. 
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Tex.—^Woolf v. Del Rio Motor 
Transp. Co., Civ.App, 27 S.W.2d 
S74. 

42 C.J. p 643 note 88. 

G-eneral order 

Under a statute requiring rules 
and regulations adopted by the com¬ 
mission to be promulgated by gener¬ 
al order, an order is general when 
applied to all permit holders, al¬ 
though only the small portion of the 
highways to which it is confined re¬ 
quires it.—In re Public Utilities Com¬ 
mission's Investigation, 1 P.2d 627, 
51 Idaho 56. 

62. Conn.—^Modeste v. Public Utili¬ 
ties Com., 117 A. 494, 97 Conn. 453. 

63. U.S.—Commercial Standard Ins. 
Co. V. Garrett, C.C.A.Okl., 70 F.2d 
969. 

Conn.—Hyde v. Connecticut Co., 188 
A. 266, -122 Conn. 206. 

Mo.—Andersen v. Kraft, App., 129 S. 
W.2d 85, certiorari quashed State 
ex rel. Anderson v. Hostetter, 140 
S.W.2d 21, 346 Mo. 249, 

S.C.—Brownlee v. Charleston Motor 
Express Co., 200 S E. 819, 189 S.C. 
204. 

Tex.—Southern Underwriters v. 

Huffman, Civ.App , H'4 S.W.2d 926, 
reversed on other grounds Huff¬ 
man V. Southern Underwriters, 
128 S.W.2d 4, 133 Tex. 354. 

64. Cal.—Demeter v. Annenson, 180 
P.2d 998, 80 Cal.App 2d 48. 

65. U.S.—Continental Baking Co. v- 
Woodring, D.C.Kan., 55 r‘'.2d 347, 
affirmed, C.C.A., 52 S.Ct. 595, 2S& 
U.S. 352, 76 L.Ed. 1155, 81 A.L.R. 
1403. 

Ga.—Estes v. Perry, 147 S.E. 370, 167 
Ga. 902. 

Ky.—Teary v. Union Transfer & 
Storage Co., 209 S.W.2d 77, 306 

Ky 684—Utter v. Black, 202 S.W. 
2d 425, 304 Ky. 833. 

Ohio.—^New York Cent. R. Co. v. Pub¬ 
lic Utilities Commission, 175 N.E. 
596, 123 Ohio St. 370. 
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but must be in harmony therewith.®'^ Where pow¬ 
ers have been directly conferred on the commission 
by the state constitution, additional powers dele¬ 
gated by statute must be consistent with the powers 

so conferred.67 

Creation and term of office of subordinate official. 
Under an ordinance regulating public service motor 
vehicles, which directs the head of an administra¬ 
tive body to appoint a subordinate official and 
clothes such subordinate official with specified pow¬ 
ers, the subordinate office comes into being in the 
legal sense.The authority of the governing 
body of a municipality to regulate and control the 
maintenance and operation of public service motor 
vehicles, and to create such offices as may be 
deemed necessary for the achievement of that ob¬ 
jective, comprehends the power to prescribe the 
tenure of such offices beyond modification by the 
head of an administrative body in whom the pow¬ 
er of appointment is vested.'^^ Where an ordinance 


is silent with respect to an official’s term of office, 
his term is indefinite,'^^ and, in view of such in¬ 
definite term, his tenure under some statutes is 
during good behavior and he cannot be removed 
from office without a hearing and, in such event, 
the mere fact that the appointed official accepts an 
appointment for a fixed term from the head of the 
administrative body docs not make him, at the ex¬ 
piration of such term, a hold-over officer not en¬ 
titled to the benefits of the statutes.*^2 

(2) Operations as in, or Outside of. Munici¬ 
palities 

A public commission may have authority over public 
service motor vehicles operating either wholly or par¬ 
tially within a municipality, in which event its regula¬ 
tions, if within the scope of its authority, are beyond 
municipal interference. 

Under some constitutional and statutory regula¬ 
tions the commission’s jurisdiction extends to routes 
or parts of routes within a municipality,7i3 even 


Tex.—Railroad Commission of Tex¬ 
as V. Red Arrow Freight Lines, 
Civ.App., 96 S W.2d 735, error re¬ 
fused—Railroad Commission of 
Texas v. Southwestern Greyhound 
Lines, Civ.App., 92 S W 2d 296, re¬ 
versed on other grounds Southwest 
Greyhound Linos v. Railroad Com¬ 
mission of Texas, 99 S.W.2d 263, 
128 Tex. 560, 109 A.L.R. 1235. 

Wis.—United Parcel Service of Mil¬ 
waukee V. Public Service Commis¬ 
sion, 4 N.W.2d 138, 240 Wis 603, 
rehearing denied United Parcel 
Service of Milwaukee v Public 
Service Commission of Wisconsin, 
5 ]Sr.W.2d 635, 240 Wis. 603. 

Approval of “terminable permit” 

A statute providing that no “ter¬ 
minable permit” should become op¬ 
erative or effective until approved by 
the public service commission has 
been held not to require the commis¬ 
sion’s approval of a renewal fran¬ 
chise contract entered into between a 
city and a bus company.—^Applica¬ 
tion of North Shore Bus Co., 75 N.Y. 
S.2d 372. 
rixed route 

Under some statutes the jurisdic¬ 
tion of the commission is limited to 
common carriers operating motor ve¬ 
hicles over a fixed route between 
cities and towns—State v. Haynes, 
300 SW. 3S0, 175 Ark. 645 
“Highways,” within Motor Carrier 
Regulatory Act conferring certain 
powers on a public service commis¬ 
sion, are public roads, or city or town 
streets and alleys on the ground, 
and do not include air routes.—South 
Miss. Airways v Chicago & South¬ 
ern Airlines, Mass, 26 So.2d 455. 

TTse of highways by general public 
Statute imposing restrictions on 


operation of motor vehicles by motor 
carriers applies only to such compa¬ 
nies and does not confer on commis¬ 
sion power to regulate use of high¬ 
way by general public.—Matz v. J. 
L. Curtis Cartage Co., 7 N.E.2d 220, 
132 Ohio St. 271. 

66. U.S.—Continental Baking Co. v. 
Woodring, D.CKan., 55 F.2d 347, 
affirmed, C.C.A., 52 S Ct. 595, 286 

U. S, 352, 76 L.Bd. 1155, 81 A.L.R. 
1402. 

Ark—Missouri Pac. Transp. Co. v 
Ellis, 198 SW2d 196, 210 Ark. 968. 
Mont—State v. Johnson, 243 P. 1073, 
76 Mont, 240. 

Ohio —Matz V. J. L. Curtis Cartage 
Co, 7 NE2d 220, 132 Ohio St. 271. 
Okl.—Casualty Reciprocal Exchange 

V. Sutfin, 166 P.2d 434, 196 Okl. 
567. 

Classification of carriers 
The commission did not have pow¬ 
er to classify common carriers into 
two groups, that is, regular and ir¬ 
regular route carriers, to establish a 
formula of elements that determine 
to which classification a common car¬ 
rier belongs, and to test the opera¬ 
tions of a carrier according to such 
classifications instead of testing his 
operations by the terms of his cer¬ 
tificate—^Application of Kassebaum, 

7 N.W.2d 464, 142 Neb. 645 

67. Okl.—Ex parte Tindall, 229 P. 

125, 102 Okl. 192. 

42 C.J. p 643 note 81. 

ILlnes owned and operated by munic¬ 
ipalities 

A constitutional provision that the 
lawmaking power may enlarge the 
powers and extend the duties of the 
commission does not authorize the 
legislature to extend the jurisdiction 
of the commission over transporta- 
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tion lines owned and operated by mu¬ 
nicipalities.—Menderson v. City of 
Phcenix, 7G P.2d 321, 51 Ariz. 280. 

68. N.J.—Sheridan v. McCurnin, 12 
A.2d 265, 124 N.J.Law 493. 

69. N..T.—Sheridan v. McCurmn, su¬ 
pra. 

70. N.J.—Sheridan v. McCumin, su¬ 
pra. 

71. N.J.—Sheridan v. McCurnin, su¬ 
pra. 

72. N.J.—Sheridan v. McCurnin, su¬ 
pra. 

73. Ariz.—Northeast Rapid Transit 
Co. V. City of Phoenix, 15 P.2d 951, 
41 Anz. 71. 

Cal.—Bay Cities Transit Co v. City 
of Los AnRolc.s, 108 P.2d 43.5, 16 
Cal 2d 772—Western As.s’n of Short 
Line R. Cos. v. State R. Com., 162 
P. 391, 173 Cal. 802, 1 A L.R. 1455. 
Mich.—North Star Line v. City of 
Grand Rapids, 244 N.W. 192, 259 
Mich. 654. 

Abandonmeut of bus line 

Commission was held to have pow¬ 
er to discontinue or abandon bus line, 
which was part of municipal trans¬ 
portation system, without first ob¬ 
taining an ordinance of board of su¬ 
pervisors determining that public in¬ 
terest or necessity demanded such 
abandonment.—Mann v. City and 
County of San Francisco, 34 P.2d 
817, 139 Cal.App 652. 

Absence of “specific legislation” 

Under a co-nstitutional provision 
giving the commi.ssion general con¬ 
trol over common carriers in the ab¬ 
sence of “specific legislation,” vari¬ 
ous statutes were held not to consti¬ 
tute “specific legislation” depriving 
the commission of jurisdiction to 
regulate taxicabs in a city.—Yellow 
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where the operation of such vehicles is entirely 
within the limits of a municipality."-^ Under other 
regulations the state board or commission has no 
jurisdiction over motor transportation which is 
exclusively within the territorial limits of a mu¬ 
nicipal corporation'^'^ or of contiguous municipali¬ 
ties'^® or of a zone adjacent to, and com.mercially 
a part of, any such municipality.'^'^ Some statutes 
exempt from the power of the state commission 
cities in which motor transportation is being fur¬ 
nished under or by color of a contract.'^® 

Ordinarily, under the statutes, the railroad or 
public service commission exercises regulatory pow¬ 
er or jurisdiction over motor vehicle carriers or 
transportation companies operating along routes 
which are not exclusively within the limits of a 
municipality,''and has exclusive jurisdiction as to 
routes or parts of routes outside of municipalities.®® 
Thus the commission has been held to have juris¬ 
diction over motor carriers operating between sub¬ 
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urban municipalities,®^ or between a point within 
the municipality and a point outside thereof.®^ 
Under a statute limiting the jurisdiction of the com¬ 
mission to motor vehicles operating “between cities 
or towns,” it has been held that the quoted phrase 
is used to designate the termini of the line or 
route,®® and that it is immaterial whether the sta¬ 
tions at which passengers or freight are loaded and 
unloaded are within the corporate limits or just 
outside the corporate limits of the cities or towns 
which are the termini of the route.®^ Where a 
motor carrier is subject to the jurisdiction of the 
commission because it does not operate wholly with¬ 
in a municipality, all of its operations may be sub¬ 
ject to the jurisdiction of the commission,includ¬ 
ing its operations on a separate line which is wholly 
within a city.®® 

The regulations, findings, or orders of the com¬ 
mission within the scope of its authority are be^mnd 
municipal interference or restriction,®" and the 


Cab & Baggage Co v Publix Cars, 
253 N.W. 80. 126 Neb. 138. 

Municipal affair or concern 

(1) Even though the regulation of 
traffic on a public street is of special 
interest to the people of the munici¬ 
pality, it does not follow that such 
regulation is a municipal affair, and, 
if there is a doubt on question wheth¬ 
er such regulation is a municipal af¬ 
fair, that doubt must be resolved in 
favor of the legislative authority of 
the state—Bay Cities Transit Co. v. 
City of Los Angeles, 108 P.2d 435, 16 
Cal.2d 772. 

(2) Bus service and curtailment 
thereof in municipality was not mat¬ 
ter of strictly municipal concern over 
which home rule charter municipal¬ 
ity had jurisdiction, but matter was 
under jurisdiction of commission.— 
In re Curtailment of Bus Service, 252 
N.W. 407, 125 Neb 825. 

74. Pa.—Scranton Ry. Co. v. Bisig- 
nani, 66 Pa Super. 478—Scranton 
Ry. Co. V. Grady, 66 Pa.Super. 478 
—Scranton Ry. Co. v. Mason, 66 Pa. 
Super. 47S. 

42 C.J. P 644 note 1. 

75. Ark.—^Arkansas Motor Coaches 
V. White Bus Co , 210 S.W.2d 314. 

Tex.—City of Wichita Palls v. Bow¬ 
en. 182 S.W.2d 695, 143 Tex. 45, 154 
AL.R. 1434. 

42 C.J. P 644 note 5- 

76. Ala. — ^Alabama State Tax Com¬ 
mission V Burns Transp. Co., 187 
So. 867, 237 Ala. 545. 

A.rk.—Arkansas Motor Coaches v 
White Bus Co.. 210 S.W.2d 314. 
Ky.—Monmouth St. Merchants’ Bus 
Ass’n V. Ryan, 56 S.W 2d 963, 247 
Ky. 162. 

42 C.J. P 644 note 5. 


Route through another state 
An exemption, from the jurisdic¬ 
tion of the commission, of motor 
carriers operating exclusively with¬ 
in the territorial limits of a munici¬ 
pal corporation, or within such limits 
and the territorial limits of munici¬ 
pal corporations immediately contig¬ 
uous thereto, has been held not ap¬ 
plicable to a carrier whose route 
from one municipality to another 
runs through a different state.—^Fan¬ 
nin V. Public Utilities Commission, 
71 N.E.2d 4S0, 147 Ohio St. 354. 

77. Ark.—^Arkansas Motor Coaches 
V. White Bus Co., 210 SW.2d 314. 
Word “zone,” as used in such a 

provision means “belt” and refers to 
a*n area lying immediately adjoining 
on all sides of corporate limits of a 
municipality and inhabited by people 
who trade in, and in most cases work 
in, such municipality, rather than an 
area including other separate munici- 
ppJities —Arkansas Motor Coaches v. 
White Bus Co., supra. 

78. Ind—Denny v. Brady, 163 N.E. 
489, 201 Ind, 59. 

Operation held by color of contract 
Operation of city bus lines sub¬ 
ject to regulation of ordinance was 
held motor transportation “by color 
of a contract” so as to permit city's 
continued regulation,—Denny v. Bra¬ 
dy, supra. 

79. Cal.—Bay Cities Transit Co. v. 
City of Los Angeles, 108 P.2d 435, 
16 Cal.2d 772. 

42 C.J. p 644 note 97. 

80. Ohio.—State v. Thomas, 169 N. 
E. 454, 121 Ohio St. 450. 

42 C.J. P 644 note 98. 

81. Mo.—State ex rel. Ferguson- 
Wellston Bus Co v. Public Service 
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I Commission of State of Missouri, 
58 S.W.2d 312, 332 Mo. 283. 

82. Cal.—People v WiJlert, 93 T.2d 
872, 37 Cal.App.2d Siipp. 729—Peo¬ 
ple V. Sackett, 43 P-2d 1115, 6 Cal. 
App.2d 763. 

83. Ark.—State v. Haynes, 300 S.W. 
380, 175 Ark. 645. 

The word “oity»» is used in the 
statute in its popular sense as mean¬ 
ing a large town or municipal corpo¬ 
ration charged with certain specified 
duties of government within its ter¬ 
ritorial limits.—State v. Haynes, su¬ 
pra. 

The word “town,” as used in the 
statute, is to be considered in its pop¬ 
ular sense as an aggregation of hous¬ 
es so near one another that the in¬ 
habitants may fairly be said to dwell 
together.—State v. Haynes, supra. 

84- Ark.—State v. Haynes, supra. 

85. Cal.—^.Vsbury Rapid Transit Sys¬ 
tem V. Railroad Commission, 114 P. 
2d 573. 18 Cal.2d 105. 

86. Cal.—^Asbury Rapid Transit Sys¬ 
tem V. Railroad Commission, supra. 

87. Cal—People v. Sackett, 43 P.2d 
1115, 6 Cal.App.2d 763. 

Ind—Denny v. Brady, 163 N.E. 489, 
201 Ind. 59. 

Mich.—Detroit, Wyandotte & Trenton 
Transit Co. v. City of Detroit, 244 
NW. 424, 260 Mich. 124—North 

Star Line v. City of Grand Rapids, 
244 NW. 192, 259 Mich. 654. 

Wis.—Vanderwerker v. Superior, 192 
N.W. 60, 179 Wis. 638. 
power limited to regnlatory ordi¬ 
nances 

Where the statute confers on a 
state public service commission ex¬ 
clusive power to regulate public car- 
1 Tiers engaged in transporting by mo- 
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mere fact that a municipality has the right to grant 
franchises to public utilities tO' occupy the streets 
of incorporated cities and towns does not give the 
municipality, rather than the corporation commis- 
sion, the power to regulate the business of common 
carriers inside of the municipality.®® Where a mo¬ 
tor vehicle carrier is authorized by the public serv¬ 
ice commission to transport passengers for hire be¬ 
tween two incorporated cities, he has the right to 
receive and discharge passengers upon the public 
streets of one of the cities, and the municipality 
cannot prevent or prohibit it, or compel him to 
receive or discharge passengers outside of the cor¬ 
porate limits thereof.®^ However, the operation of 
such vehicles within municipal limits is subject to 
reasonable police regulations by the municipality, 
provided they are not inconsistent with the commis¬ 
sion’s regulations. 

(3) Hearing 

The commission may hold hearings, receive evidence, 
and make findings as to claimed violations of regulations 
by a public service motor vehicle operator, the measure 
of its jurisdiction In this respect depending on the powers 
granted to it by the statutes. 

The legislature may confer on the commission 
power to hear and determine complaints against a 
motor transportation company, in respect of its vio¬ 
lations of a public service law or regulation,^'! such 
as a complaint by one motor carrier against the 
acts and practices of a competitor.However, 
this does not give the commission power to hear 
all complaints affecting the company as a public 
utility,93 the measure of its jurisdiction depending 


on the powers granted to it by the statutes as con¬ 
strued in the light of their context and purpose.34 

Before whom hearing held. Under some statutes, 
the hearing may be conducted by the commission 
as a whole®5 or by a member thereof, who may be 
authorized to do so by the commission ;36 but, in 
the absence of statutory authority, no one else may 
conduct the hearing,although it may be permissi¬ 
ble on the hearing for an expert to aid and assist 
one of the members of the commission or the whole 
thereof.3S The validity of an order of the com¬ 
mission has been held not affected by the fact that 
the personnel of the commission completely changed 
during the progress of the investigation and hear¬ 
ings.3 3 

Inspection; snhpoenas; notice to produce. Par¬ 
ties filing a protest with the commission against a 
proposed increase of fares may be entitled to in¬ 
spect and examine the motor carrier’s books for 
the purpose of preparing for trial.! Proper notice 
to produce should be given,‘2 and a notice given at 
the trial ordinarily is not sufficient unless the de¬ 
sired papers are readily accessible and easily pro¬ 
duced and no delay will result from granting the 
demand.® A request for a subpoena duces tecum to 
compel production of the company’s books should 
be granted, if it is reasonable, although not made 
until the hearing.^ 

Evidence; burden of proof. In a proceeding in¬ 
stituted by a shipper against a motor carrier before 
the public utility commission on a charge of unjust 
discrimination, the burden of proving discrimina¬ 


tor vehicles passengrers or property- 
tor hire over the public highways of 
the state, not operating exclusively 
within the corporate limits of an in¬ 
corporated city or town, cities or 
towns have as to such vehicles only 
the power to pass or enforce some 
purely regulatory ordinance which m 
no way conflicts or interferes with 
the regulation of the traffic by the 
public service commission —^Parker 
V Silverton, 220 P. 139, 109 Or. 298, 
31 A.L.R. 589. 

88. Ariz.—^Northeast Rapid Transit 
Co. V City of Phcenix, 15 P.2d 951. 
41 Anz. 71. 

89. Or.—Parker v. Silverton, 220 P. 
139, 109 Or. 298, 31 A L.R. 589. 

90. Ariz.—^Northeast Rapid Transit 
Co. V. City of Phoenix, 15 P.2d 951, 
41 Ariz. 71. 

Mich.—North Star Line v. City of 
Grand Rapids, 244 N.W. 192, 259 
Mich. 654. 

42 C.J. p 644 note 3. 

91. Cal—Motor Transit Co. v. State 
R. Commn., 209 P. 586, 189 Cal. 
573. 


Complaints before commission as to 
operation without certificate of 
public convenience and necessity 
see infra .§ 93. 

92. Wash.—State ex rel. North Bend 
Stage Line v. Department of 
Transp., 3 74 P.2d 516, 26 Wash.2d 
485. 

93, Cal.—Motor Transit Co. v. State 
R Commn., 209 P. 586, 189 Cal. 
573. 

Ijimlts of jurisdiction 

The commission's jurisdiction in 
this respect is limited to hearing and 
determining only such complaints as 
are germane to the subject of the 
regulation and control of the compa¬ 
ny as a public utility.—Motor Trans¬ 
it Co. v. State R. Commn, supra— 
42 C J. p 641 note 10. 

Matter not In issue 
Where revocation of motor trans¬ 
portation company’s certificate of 
convenience and necessity was not 
in issue at time of hearing, there 
was no necessity for placing an alle¬ 
gation concerning revocation in the 
complaint for the hearing.—State ex 
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rel. Northeast Transp. Co. v. Abel, 
116 P.2d 522, 10 Wash.2d 349. 

94. Cal.—Motor Transit Co. v. State 
R. Commn., 209 P. 586, 189 Cal. 673. 

42 C J. p 644 note 10. 

95. Wyo.—Gore v. John, 157 P.2d 
552, 61 Wyo. 246. 

98. Wyo—Gore v. John, supra. 

97. Wyo.—Gore v. John, supra. 

93. Wyo—Gore v. John, supra. 

99. U.S.—Bowles V. Indianapolis 
Rys., DC.Tnd., 64 F.Supp. R65, af¬ 
firmed, C.C.A, 154 R2d 218. 

1. Wyo.—Gore v. John, 157 P.2d 652. 

61 Wyo. 246. 

Reports under oath 

Even though reports to the com¬ 
mission are made under oath, a pro- 
testant should be permitted to test 
the accuracy thereof by examining 
the books of the company.—Gore v. 
John, .supra. 

a, Wyo—Gore v. John, supra. 

3. Wyo.—Gore v. John, supra. 

4. Wyo.—Gore v. John, supra. 
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tion is on the shipper, and the motor carrier is 
not obliged to make any explanation whatever un¬ 
less and until the shipper makes out a prima facie 
case.5 The commission, on a hearing before it, 
should admit proper evidence,® but is not bound to 
accept the opinion of a witness as a basis for its 
decision."^ 

Findings. Under some statutes, the commission, 
in rendering a decision on contested hearings must 
make and file a concise statement of its findings of 
fact in its final order and decision.® Findings of 
the commission, although not technically proper in 
form or substance, may nevertheless be sufficient 
to support the determination of the commission 
where they are definite enough to inform the par¬ 
ties as to the commission’s decision on the issue be¬ 
fore it.9 A finding by the commission on a particu¬ 
lar question may constitute surplusage w'here the 
matter is not in issue.^® 

(4) Review 

(a) In general 


(b) Decisions and acts reviewable 

(c) Proceedings for review 

(d) Scope of review; determination 

Ta) In General 

The findings or orders of the commission may be sub¬ 
ject to judicial review at the instance of an interested 
party. 

The findings or orders of the commission are or¬ 
dinarily subject to judicial review,^! and such re¬ 
view may sometimes be had notwithstanding the 
absence of specific provision therefor in the stat- 
utes.^^ A finding may be subject to review, al¬ 
though the statute provides that it shall be final, 
where the fact in question is one which is essential 
to the jurisdiction of the commission.^® 

Persons entitled. Under some statutes a judi¬ 
cial review of an order of the commission may be 
had at the instance of one who is an interested par¬ 
ty within the meaning of the statute,!^ and it is 


5 . Pa.—Fried v. Pennsylvania Pub¬ 
lic Utility Commission, 30 A 2d 170, 
151 Pa Super 332. 

6. Evidence held admissible 

(1) On application to extend serv¬ 
ice of common carrier, testimony as 
to requests or demands of those re¬ 
quiring transportation of their prod¬ 
ucts IS relevant.—Leaman Transp, 
Corporation v. Pennsylvania Public 
Utility Commission, 33 A.2d 721, 153 
Pa.Super. 303. 

(2) In determining whether order 
was violative of federal Constitution, 
the commission should have permit¬ 
ted company to offer testimony that 
order would directly interfere with 
interstate transportation services 
and result in undue inconvenience 
and expense to the public.—Railway 
Express Agency v. Pennsylvania 
Public Utility Commission, 4 A.2d 
176, 134 Pa.Super. 405. 

7 . Pa.—Philadelphia Rural Transit 
Co V. Public Service Commission 
of Pennsylvania, 158 A. 589, 103 
Pa.Super. 256. 

Cost of operation 

Commission is not bound to accept 
opinion of witness as to cost of bus 
operation per mile in determining 
whether lines should be extended,— 
Philadelphia Rural Transit Co. v. 
Public Service Commission of Penn¬ 
sylvania, supra. 

8. Wyo.—Gore v. John, 157 P.2d 552, 
61 Wyo. 246. 

New findings for rescission of order 
Commission which ordered instal¬ 
lation and operation of motorbus 
street railway extension lines was 


held not authorized to rescind origi¬ 
nal order without new findings of 
fact applicable to existing conditions. 
—Central Northwest Business Men's 
Ass'n V Illinois Commerce Commis¬ 
sion, 168 N.E. 890. 337 Ill. 149 

9 . Ohio.—Cleveland, Columbus & 
Cincinnati Highway v. Public Util¬ 
ities Commission. 48 N.E.2d 239, 
141 Ohio St. 413- 

Findings held sufficient 

(1) The use by the commission of 
the term “indicated’* instead of the 
terms “shown” or “proved” in its 
findings did not render the findings 
so insufficient as to warrant a revers¬ 
al of the commission by the court.— 
Gore V. John, 157 P.2d 552, 61 Wyo. 
246. 

(2) Commission's finding that 
earnings of transportation company 
were less than a certain amount per 
month, aside from salaries allowable 
as expenses, and that there w'ould be 
a deficit, if such salaries were al¬ 
lowed, was fact finding within stat¬ 
ute.—Gore V. John, supra. 

10. Ohio.—Dayton & Troy Electric 
Ry. Co. V. Public Utilities Commis¬ 
sion of Ohio, 169 N.E. 297. 121 Ohio 
St. 389. 

11. U-S.—^Arroyo v. Puerto Rico 
Transp. Authority, D.C.Puerto 
Rico, 66 FSupp. 1022, affirmed, C. 
C.A.. 164 F.2d 748. 

Fla.—Florida Motor Lines Corpora¬ 
tion V. Douglass, 7 So 2d 843, 150 
Pla. 1—Florida Motor Lines v. 
State Railroad Commission, 132 So. 
851. 101 Fla. 1018. 

42 C J. p 645 note 14. 

Review of proceedings as to granting 
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certificate of public convenience 
and necessity see infra § 92. 
Statutory ambiguity 
Where act clearly exempted some 
operations of motor carrier from 
commission's jurisdiction, and was 
fraught with serious ambiguity as to 
other operations, carrier is entitled 
to judgment of a court whether the 
commission had any jurisdiction over 
its business.—State ex rel and to 
Use of Public Service Commission v. 
Blair, 146 S.W 2d 865, 347 Mo. 220. 

12. Okl.—Ex parte Sales, 233 P. 186, 
108 Okl. 29. 

42 C.J. p 645 note 15. 

Constitutional provision for appeal 
A review may be had, even though 
the statute delegating the powers to 
the commission does not specifically 
provide for a review, where such del¬ 
egation is merely of additional pow¬ 
ers of the same nature and character 
as those specifically conferred by 
constitutional provision, which cre¬ 
ated the commission and provides for 
an appeal.—Ex parte Tindall, 229 P. 
125, 102 Okl 192—42 C-J. p 645 -note 
15. 

13. Cal.—Holmes v. State R. 
Commn., 242 P. 486, 197 Cal. 627. 

14. Tex —Railroad Commission of 
Texas v. Red Arrow Freight Lines, 
Civ.App, 96 S.W.2d 735, error re¬ 
fused. 

Injured competitor 

Where commission had exceeded 
its authority in changing certain mo¬ 
tor carrier route without required 
statutory hearing, competing carriers 
were held to have thereby suffered 
j such injury from unlawful competi- 
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not necessary that such party show a valid fran¬ 
chise and compliance with statutory dutics.^^ 

(b) Decisions and Acts Reviewable 

While a review may ordinarily be had of a final 
order of the commission, it cannot be had of moot issues, 
or, under some statutes, of a general rule of a supervisory 
nature or of a refusal of the commission to adopt a rule. 

In general, a review may be had of a final or¬ 
der of the commission.^® Under some statutes no 
appeal may be taken from an order by which the 
commission adopts and promulgates a general regu¬ 
latory rule of a supervisory nature with respect to 
motor carriers,^7 although a motor carrier may 
challenge the validity of the rule or regulation if 
and when it comes in judicial conflict therewith.^® 
Likewise, a failure or refusal of the commission to 
adopt a rule or regulation which, in its nature, is 
legislative is not a subject for review by the 
court^^ An order of the commission which re¬ 
lates to the matter of fares or rates on a motor- 
bus line is appealable under some statutes.^® On 
the other hand, under some constitutional and stat¬ 
utory provisions, jurisdiction to review orders of 
the commission on removal has been held not to 
extend to an order denying approval of the time 
schedule of a motorbus hne,^^ 

Moot ismes. The actions of the party seeking 


6Q C.J.S. 

the review may be such as to render moot the is¬ 
sues sought to be litigated. 

(c) Proceedings for Review 

Proceedings for the review of an order regulating 
pubiic service motor vehicies, including such matters as 
the venue of, and time for, such proceedings, are gov¬ 
erned by the statutes of the particular jurisdiction. 

Where the statutes prescribe the remedies for re¬ 
view of the orders of the commission, those who 
claim rights under the statute are bound by the rem¬ 
edies given.-3 

Vcnxfrc, The venue of an appeal from an order 
of the commission, where prescribed by statute, 
must be laid in accordance with the statutory rc- 
quirements.'24 A statute providing that actions or 
proceedings against automobile transportation com¬ 
panies may be tried in any county through which 
such company operates its motor vehicles has been 
construed as applying only to original actions or 
proceedings, and not to appeals from orders of the 
commission. 2 5 

Time. A statutory provision as to the time with¬ 
in which a petition for a review of the decision of 
the administrative body should be filed has been 
held mandatory.On the other hand, a provi¬ 
sion for the filing of the record has been held to be 
directory,and, where a petitioner offers to file the 
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tion as to authorize maintenance of' 
action to annul commission's order. 
—Railroad Commission of Texas v. 
Red Arrow Freight Lines, supra. 
Carrier involved in transfer of stock 
Where stockholder in corporate 
motor carrier applied to commission 
for permission to transfer stock to a 
prospective stockholder and commis¬ 
sion ordered transfer, corporate mo¬ 
tor carrier, the internal affairs of 
which were thus interfered with by 
commission, was a "party in inter¬ 
est” within contemplation of statute 
authorizing a party m interest to 
maintain an action to set aside an or¬ 
der by commission.—Corporation 

Commission, v. Consolidated Stage 
Co., 161 P.2d no, 63 Ariz. 257. 

15. Tex.—Railroad Commission of 
Texas v. Red Arrow Freight Lines, 
Civ.App., 96 S W.2d 735, error re¬ 
fused. 

16. Ohio.—^Valley Public Service Co. 
V. Public Utilities Commission, 59 
N.E 2d 40, 144 Ohio St. 352. 

Through-routing'; Joint rates 
An order canceling commission’s 
rule providing for through-routing 
via a competitor, but authorizing cer¬ 
tain joint rates and routings via the 
competitor, was appealable as a final 
order.—^Valley Public Service Co. v. 
Public Utilities Commission, supra. 


17. N.C—Utilities Commission v 
Atlantic Greyhound Corporation, 32 
S E.2d 23, 224 N.C 672—^North Car¬ 
olina Utilities Commission v At¬ 
lantic Greyhound Corporation, 29 
SE2d 900, 224 N.C 293. 

18. N.C.—Utilities Commission v. 
Atlantic Greyhound Corporation, 32 
S.E 2d 23, 224 N.C. 672—North Car¬ 
olina Utilities Commission v. At¬ 
lantic Greyhound Corporation, 29 
S.E 2d 909, 224 N.C. 293. 

18. Neb.—Yellow Cab & Baggage 
Co. V. Fubljx Cars, 253 N.W. 80, 
126 Neb. 138. 

Failure to fix minimum fare 

Commission’s failure to fix mini¬ 
mum fare for taxicabs was held not 
subject to review by court, regula¬ 
tion sought being legislative in na¬ 
ture.—Yellow Cab & Baggage Co. v 
Publix Cars, supra. 

20. Ala..—^Alabama Public Service 
Commission, v. Lindsey, 131 So. 796, 
222 Ala. 243. 

21. N.]M.—In re Wallace Transfer 
Co., 6 P.2d 199, 35 N.M. 652. 

22. Tex.—Common Carrier Motor 
Freight Ass'n v. Railroad Commis¬ 
sion, Civ.App., 158 S.W 2d 328. 

Applicability of rate orders 

Where carrier, after filing suit 
against commission to set aside cer¬ 
tain rate orders not originally made 
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applicable to them, applied to the 
commission to have rates coni plained 
of made applicable to them, which 
was done, the issues sought to be 
litigated in suit against commission 
were rendered moot.—Common Car¬ 
rier Motor Freight Ass’n v. Railroad 
CommLssion, supra- 

23. Mich.—Lafayette Transfer & 
Storage Co. v. Michigan Public 
Utilities Commission, 283 N.W. 659, 
287 Mich. 488. 

Certiorari as sole remedy 

Under some statutes, the only n^m- 
edy for the review of orders of the 
public utilities commission arising 
under the Motor Vehicle Act is by 
certiorari.—Lafayette Transfer & 
Storage Co. v. Michigan Public Util¬ 
ities Commission, supra. 

Statutory method of review held ex¬ 
clusive 

Tex.—Central Proight Lines v. C. & 
S. Motor Freight Lines, Civ.App., 
125 S.W.2d 615. 

24. Minn—State v. District Court 
of I-Icnncpin County, 228 N.W. 444, 
179 Minn. 90. 

25. Minn.—State v. District Court of 
Hennepin County, supra. 

26. Ky.—Middleton’s Adm'x v. Mid¬ 
dleton, 179 S W.2d 227, 297 Ky. 109. 

27. Ky—Middleton's Adm’x v. Mid¬ 
dleton, supra. 
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record in time for the court to consider it on the I 
trial, it has been held that the record should be j 

received.^® . 

I 

Process or notice. Under some statutes it is not 
essential to a review that the commission be 
brought in by summons,^9 or that any other or 
further notice of the date set for trial be given to 
the commission than to other parties having causes ' 
set down on the trial docket.^o 

Pleadings. The petition on an appeal from an 
order of commission must allege facts warranting 
interference by the court,and a pleading is 
insufficient which does not allege facts showing 
that the order complained of is unlawful or iinrea- 
sonable.32 Under some statutes it is not essential 
to a review that a bill of complaint be filed.^^ 

Security. Under some statutes an appeal by the 
carrier from an order of the public service com¬ 
mission is deemed perfected by the filing with the 
public service commission of security for costs of 
the appeal filing of the security for costs car¬ 
ries notice of the appeal, and no additional notice 
of the appeal is required.^^ 


(d) Scope of Review; Determination 

On a review of the orders of a commission pertaFning 
to public service motor vehicles, the court ordinarily 
will not substitute its judgment for that of the commis¬ 
sion but will limit itself to a determination of the legality 
or unreasonableness of the commission’s action. 

Under some statutory provisions, the proceeding 
for a review of the order of the administrative 
body is had before the court sitting in equity as an 
original action, and is tried de novo on the record 
made on the hearing before the administrative 
body.2® GeneralK', however, the jurisdiction of the 
court on a review of the action of the commission 
is limited to a determination of the legality or un¬ 
reasonableness of the action of the commission.^'^ 
There is ordinarily a limited or no judicial review 
of mere questions of fact,^^ and, with respect to 
issues of fact, the review usually cannot extend 
beyond the inquiry as to whether or not there is 
some substantial evidence to support the finding,-'^® 
or whether the decision or order of the commission 
is, or is not, without reasonable foundation in 
fact‘s® The court will not substitute its judgment 
or findings for those of the commission,and, if 


2Q, Ky.—Middleton’s Adm*x Mid¬ 
dleton, supra. 

29. Ala.—^Alabama Public Service 
Commission v. Lindsey, 131 So. 796, 
222 Ala. 243, 

30. Ala.—^Alabama Public Service 
Commission v. Lindsey, supra 

31. Tex.—Railroad Commission of 
Texas v. Winkle, CivApp., 57 S. 
W.2d 285. 

32l Md—Bosley v. Quigley, 56 A.2d 
835, certiorari denied Quigley v. 
Public Service Commission of Md., 
68 S.Ct. 1339. 334 U.S. 828, 92 L Ed. 

33. Ala.—^Alabama Public Service 
Commission v. Lindsey, 131 So. 796, 
222 Ala. 243. 

34. Ala.—Alabama Public Service 
Commission v. Lindsey, supra. 

35. Ala—^Alabama Public Service 
Commission v. Lindsey, supra. 

30, Ky.—Middleton's Adm’x v. Mid¬ 
dleton, 179 S.W.2d 227, 297 Ky. 109. 

37. Fla.—Great Southern Trucking 
Co. V. Douglas, 3 So.2d 526, 147 
Fla. 552. 

Md.—^West V. Williams, 173 A. 259, 
167 Md. 316. 

Minn.—^Arrowhead Bus Service v. 
Black & White Cab Co.. 32 N.W 2d 
590. 

Pa.—Philadelphia Rural Transit Co. 
v. Public Service Commission of 
Pennsylvania, 158 A. 589, 103 Pa- 
Super. 256. 

"We will not reverse unless the 

challenged order is clearly unreason¬ 


able and not in conformity with law, 
or shows an abuse of discretion.*'— 
Reading Coach Co v. Public Service 
Commission of Pennsylvania, 190 A. 
172, 125 Pa.Super. 493. 

Error held not fundamental 
Wyo.—Gore v. John, 157 P.2d 552, 61 
Wyo 246. 

38. Tex.—Railroad Commission v. 
Metro Bus Lines. 191 S.W.2d 10, 
144 Tex. 420. 

Provision for review of facts held in^ 
valid 

Statutes providing for review by 
supreme court of orders of commis¬ 
sion under acts regulating motor ve¬ 
hicle carriers were held valid with 
respect to provision for revievr of 
questions of law, but void as to pro¬ 
vision for review and final determi¬ 
nation by supreme court of issues of 
fact.—^In re Consolidated Freight 
Co., 251 N.W. 431, 265 Mich. 340. 

39. Pa.—^Kulp V. Pennsylvania Pub¬ 
lic Utility Commission, 33 A.2d 
724, 153 Pa.Super. 379, reargument 
denied 34 A.2d 165, 153 Pa.Super. 
379. 

42 C J. p 645 note 17. 

40. Tex—Railroad Commission v. 
Metro Bus Lines, 191 S.W.2d 10, 
144 Tex. 420. 

Facts of common knowledge 

In considering whether fares fixed 
by the commission were proper, the 
court may consider facts of com¬ 
mon knowledge, such as ordinary 
railroad coach fares and decreased 
cost of transportation as length of 
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haul increases.—Gore v. John, 157 P. 
2d 552, 61 Wyo 246. 

41. Mich.—Lafayette Transfer & 
Storage Co. v. Michigan Public 
Utilities Commission, 283 N.W. 659, 
287 Mich. 488. 

Pa.—Philadelphia Rural Transit Co. 
V. Public Service Commission of 
Pennsylvania, 158 A. 589, 103 Pa. 
Super. 256—Hoffman v. Public 
Service Commission, 99 Pa.Super. 
417. 

Tex —Railroad Commission of Texas 
V. Winkle. Civ.App., 57 S.W.2d 285 
Vehicles which may be used 

The commission's judgment or dis¬ 
cretion as to the vehicles which may 
be used on the road, if sustained by 
a reasonable showing, is not subject 
to review by the court.—In re Pub¬ 
lic Utilities Commission's Investiga¬ 
tion, 1 P.2d 627, 51 Idaho 56. 
Designation of route 

Where a municipal designation of 
rout© over city streets to be followed 
by bus company is so arbitrary or 
unreasonable as to deprive right of a 
suitable way, the court may void ac¬ 
tion of city, but the court cannot as¬ 
sume power to designate another 
route.—Lincoln Park Coach Co. v. 
City of Detroit, 294 N.W. 149, 295 
Mich. 189. 

Commencement of competitive serv¬ 
ice 

(1) Courts will not direct the com¬ 
mencement of a competitive service 
where commission has found that 
there is an adequate service or one 
which by direction of commission 



§ 45 

there is evidence reasanably tending to support the 
order of the commission, in view of the prima facie 
presumption of its reasonableness and correctness, 
which has not been overcome by other evidence, the 
order of the commission should be affirmed.^2 

As limited by record or proceedings before com¬ 
mission. The scope of the review may be limited 
by the record presented^S or by the failure to raise 
the particular question in the proceedings before 
the commission.'^^ 

PreswHptions and burden. On a judicial review 
of the actions of the commission, its findings or or¬ 
ders are prima facie just, reasonable, and correct, 
and the burden of showing that the orders are un¬ 
reasonable or unlawful is on the one so claiming.'^® 
The court will assume that the commission will act 
in accordance with a statutory declaration of poli¬ 
cy. 


60 C.J.S. 

§ 46. Persons or Vehicles Subject 

a. Definitions and nature 

b. Regulation 

a. Definitions and Nature 

A common carrier by motor vehicle Is, In general, 
one who holds himself out as willing to serve the public 
indiscriminately to the limit of his capacity. The stat¬ 
utes sometimes define the various types of public service 
motor vehicles regulated thereby, in which event the 
statutory definitions control. 

In general, one who operates motor vehicles up¬ 
on the highways for compensation, and holds him¬ 
self out to the public as being willing to serve the 
public indiscriminately to the limit of his capacity, 
is a common carrier by motor vehicle and subject 
to regulation as such.^s The distinctive character¬ 
istic of such a common carrier is that he under¬ 
takes to carry for all people without discrimina¬ 
tion,^9 and an automobile-haulage contractor who, 
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may be made adequate—^Bosley v. 
Quigley, Md., 56 A.2d 835, certiorari 
denied Quigley v. Public Service 
Commissian of Md., 68 S.Ct. 1339, 334 

US. 828. 92 L.Ed. -. 

(2) Appeal from orders of commis¬ 
sion with respect to abandonment of 
streetcar service and establishment 
of competing bus service in same 
territory will be dismissed where or¬ 
ders were reasonable and conformed 
with law.—Hazleton Auto Bus Co. v. 
Public Service Commission, 100 Pa. 
Super. 268. 

Xatermedlate rate 

Whether an intermediate rate be¬ 
tween rates specified in motor car¬ 
rier’s rate schedule would be justified 
was not a question for court's con¬ 
sideration, and could be established 
only on initiative of carriers and by 
approval of commission,—Saalfield 
Pub. Co. V. Public Utilities Commis¬ 
sion, 77 N.K2d 914, 149 Ohio 113. 

42. Okl.—Chicago, etc., R. Co. v. 
State, 251 P. 1044, 123 Okl. 31. 

Pa.—Uiehl v. Public Serv, Commn., 
69 Pa.Super. 419. 

Zivldence held siifflcleiit 

Idaho —In re Public Utilities Com¬ 
mission's Investigation, 1 P.2d 627, 
51 Idaho 56. 

Pa.—Reading Coach Co v. Public 
Service Commission of Pennsyl¬ 
vania, 190 A. 172, 125 Pa.Super. 
493. 

"Wyo.—Gore v. John, 157 P.2d 552, 61 
Wyo. 246. 

43. N.J.—Greenfield v. Board of 
Public Utility Com'rs, 36 A.2d 751, 
131 N.J.Law 361. 

OmiBslon of order or regulation 
The court cannot determine wheth¬ 
er or not an order or regulation of 


the board is reasonable or legal 
where the record before the court 
does not contain such order or regu¬ 
lation.—Greenfield v. Board of Public 
Utility Com’rs, supra. 

44. Tex—Railroad Commission of 
Texas v. Red Arrow Freight Lines, 
Civ.App., 96 SW.2d 735, error re¬ 
fused. 

Wyo—Gore v. John, 157 P.2d 552, 61 
Wyo. 246. 

Manager’s lack of authority to con¬ 
duct hearing 

A judgment confirming commis¬ 
sion’s order after hearing before one 
member of commission and state 
transportation department manager 
should not be reversed because such 
manager had no statutory authority 
to conduct hearing, in absence of 
such objection at hearing or motion 
in trial court to suppress evidence 
on such ground.—Gore v. John, su¬ 
pra. 

45. Okl.—Chicago, etc., R. Co. v. 
State, 251 P. 1044, 123 Okl. 31. 

Pa.—Reading Coach Co. v. Public 
Service Commission of Pennsyl¬ 
vania, 190 A. 172, 125 Pa.Super. 
493. 

On proceedings for certificate of con¬ 
venience and necessity see infra § 
92. 

46. Md.—Bosley v. Quigley, 56 A.2d 
835, certiorari denied Quigley v. 
Public Service Commission of Md , 
68 set. 1339, 334 U.S. 828, 92 L.Ed. 

Pa.—Reading Coach Co. v. Public 
Service Commission of Pennsyl¬ 
vania, 190 A. 172, 125 Pa Super. 
493. 

47. Cal.—^Entremont v. Whitsell, 68 
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P.2d 964, reheard 80 P.2d 987, 89 
P2d 392, 13 Cal.2d 290. 

43. Colo—Bushnell v. People, 19 P. 
2d 197, 92 Colo. 174, followed in 
Kimble v. People, 19 P.2d 208, 92 
Colo. 197, and Ludlow v. People, 19 
P 2d 210, 92 Colo. 195. 

Ohio —Columbus-Clncmnati Truck¬ 
ing Co. V. Public Utilities Commis¬ 
sion, 47 N.E.2d 623, 141 Ohio St. 
228—Public Utilities Commission 
of Ohio V. Boughtonvillo Farmers’ 
Exchange Co., 178 N E. 859, 40 Ohio 
App. 395. 

Place of operation 

One may be a common carrier re¬ 
gardless of whether he operates in 
cities or from town to town or from 
city to cUy—^Austin Bros. Transfer 
Co. V. Bloom, 147 N.E 387, 316 Ill. 
435. 

49. Iowa.—State ex rel. Board of 
Railroad Com’rs v. Rosenstein, 252 
N.W. 251, 217 Iowa 985—Stale ex 
rel. Board of Railroad Com’rs v. 
Carlson, 251 N.W. 160, 217 Iowa 
854. 

Ohio.—Columbus-Cincinnatl T ruck¬ 

ing Co. V. Public Utilities Commis¬ 
sion, 47 NE.2d 623, 141 Ohio St. 
228—Public Utilities Commi.ssion 
of Ohio V. Boughtonville In^armers’ 
Exchange Co., 178 N.E. 859, 40 Ohio 
App 395. 

Public character of business or serv¬ 
ice 

Whether in a given ca.se a vehicle 
is being operated as a public utility 
so as to be subject to regulation as 
such depends on the public character 
of the business or service rendered, 
which makes its regulation a matter 
of public consequence and concern 
because it affects the whole commu¬ 
nity.—^Austin Bros. Transfer Co. v. 
Bloom, 147 N.E. 387, 316 Ill. 435. 



60 C.J.S. 


MOTOR VEHICLES 


§ 4a 


although holding himself out as ready to carry 
goods to any destination, and inviting the patron¬ 
age of the public generally, nevertheless reserves 
to himself the right of accepting or rejecting their 
offers of goods for carriage, being guided in his 
decision by the attractiveness or otherwise of the 
particular offer, and not by his ability or inability 
to carry, having regard to his other engagements, 
is not a common carrier.^o Where statutes pertain¬ 
ing to motor carriers set forth their own definitions, 
such definitions control,'^! and the term “common 
carrier” as used therein may be confined to agencies 
specifically mentioned.^^ In the absence of any 
clear definition in the statute itself, the term “com¬ 
mon carrier” as used in a statute pertaining to 
motor vehicles should be given its ordinary dic¬ 
tionary definition,53 and as used in some statutory 
provisions the term has been held to have been em¬ 
ployed in its common-law sense.^^ 

Whether an operator of motor vehicles is a com¬ 
mon carrier depends on the manner in which it 
conducts its business and the character of its op- 
erations,55 and an operator may be a common car¬ 
rier by motor vehicle notwithstanding the rates 
charged for its services are not regulated by any 
governmental body,56 it does not operate over fixed 
routes,57 or it limits the scope of its services,*^^ as 
by confining its services to one commodity.^s 

Charter service of an automobile transportation 
company has been said to be the hiring by an in¬ 
dividual or group of persons of the exclusive serv¬ 
ice of a motor vehicle and its driver, for a certain 
designated journey.®^ 


A highTiVay carrier, within the meaning of some 
statutes, is a corporation or person engaged in the 
transportation of propert}" for compensation or hire 
as a business over any public highway in the state 
by means of motor vehicles.^^ Under this defini¬ 
tion one who buys and sells secondhand trucks as 
his business is not a highway carrier;®^ nor docs 
he become such if he enlarges his business by hir¬ 
ing out his trucks to other persons,®^ including a 
person who makes use of them to transport prop¬ 
erty on the highways for compensation.®^ More¬ 
over, under this definition, even a person engaged 
in the business of transporting property by trucks 
on the highway will not be deemed a highway car¬ 
rier, as far as the operation of particular trucks is. 
concerned, if they are hired to, and operated by,, 
another.®® 

A local carrier under a state statute has been 
held, in view of the content of the statute, to be 
a common carrier under the Interstate Commerce 
Act, as well as under the common law.®® 

Motor transportation company. In order to be 
a motor transportation company, as defined in some 
statutes, a company must own, control, manage, or 
operate the motor vehicles used in the transporta¬ 
tion.®^ It has been held that a common carrier 
railroad company which owns, controls, operates, 
or manages any motor-propelled vehicle in the busi¬ 
ness of transporting persons or property as a com¬ 
mon carrier for hire over any public highway in 
the state is a motor transportation company;®® 
but it has also been held that an arrangement 
whereby a railroad agrees with a motor carrier 


50 . Ga.—Aero Mayflower Transit 

Co. V. Georgia Public Service Com¬ 
mission, 176 S E. 487, 179 Ga. 431, 
affirmed 55 S.Ct. 709, 295 U.S. 285, 
79 L.Ed. 1439—McIntyre v. Harri¬ 
son, 157 S.E. 499, 172 Ga. 65. 

51. Pa—Say v. Prior Oil Co., 43 A. 
2d 417, 157 Pa.Super. 629. 

52 . Cal.—Ex parte Martinez, 132 P. 
2d 901, 56 Cal.App.2d 473. 

53. Cal.—People v. Stolzoff, 162 P 2d 
743, 71 Cal.App.2d Supp. 849. 

54 . N.Y.—Motor Haulage Co. v. 
Maltbie, 57 N.E.2d 41, 293 N.T. 338, 
161 A.L.R. 401. 

55. Pa.—Brink’s Express Co. v. 

Public Service Commission, 178 A. 
346, 117 Pa.Super. 268. 

Wash.—Trudean v. Pacific States 
Box & Basket Co.. 148 P.2d 453, 20 
Wash. 2d 561. 

42 C.J. P 646 note 42 [a]. 

56. U.S.—Bowles v. Wieter, D.C.Ill., 
65 F.Supp. 359. 

57. U.S.—^Pojdham Bus Corporation 
V. U. S., D.C.N.Y., 41 F.Supp. 712. 


58. Pa.—York Motor Express v. 
Public Service Commission, 96 Pa. 
Super. 174. 

58. Tex.—^Austin Fireproof Ware¬ 
house Transfer Co. v. Paltinson, 
Civ.App, 144 S.W.2d 905. 

60. Wash.—North Bend Stage Lines 
V. Schaaf, 92 P.2d 702, 199 Wash. 
621. 

61. Cal.—People v. Tedesco, 64 P.2d 
966, 18 Cal.App.2d 667. 

62. Cal.—People v. Tedesco, supra. 

63. Cal.—People v. Tedesco, supra. 

64. Cal.—People v. Tedesco, supra, 
lessee as highway carrier 

In such case the hirer or lessee 
would be a highway carrier, but not 
the lessor.—People v. Tedesco, su¬ 
pra. 

65. Cal.—People v. Tedesco, supra. 

66. U S.—^Bowles v. Wieter, D.C.Ill., 
65 F.Supp. 359. 

67. Ohio.—Motor Freight v. Public 
Utilities Commission of Ohio, 165 
N.E. 355, 120 Ohio St. 1. 
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Esld motor transportatiozi company 
Fact that a firm engaged in truck¬ 
ing business, ready and willing to 
serve public, has done long-distance 
hauling only for local customers or 
their business connections or 
friends, was held not to relieve it 
from operation of provision defining 
“motor transportation company.”— 
Public Utilities Commission v. Jo¬ 
seph Mlnniear & Sons, 174 N.E. 1, 123 
Ohio St. 79. 

68. Ohio.—New York Cent. R. Co. v- 
Public Utilities Commission of 
Ohio, 170 N.E. 574, 121 Ohio St 588. 
Use of railroad car for part of dis¬ 
tance 

Railway company which, for only 
part of distance between cities, 
transported wagon or trailer on rail¬ 
road car, performed motor trans¬ 
portation service in hauling wagon 
over highway, and hence was motor 
transportation company, and subject 
to regulation as such.—Lake Shore 
Electric Ry. Co. v. Public Utilities 
Commission of Ohio, 183 N.E. 436, 
125 Ohio St. 588. 
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for the latter to furnish substituted or auxiliary mo¬ 
tor carriel service for the railroad does not make 
the railroad a motor transportation company.^^ 

Operator for hire. In order to be an operator 
for hire within the meaning of some statutory 
provisions it has been held that one does not have 
to operate or manage the vehicle, but need only 
own the vehicle for hire, or engage in the business 
of leasing it for compensation for use in the trans¬ 
portation of persons or goods.''® 

Travel bureau agents or motor carrier transpor¬ 
tation agents^ within the meaning of statutes pro¬ 
viding for their supervision and regulation, are, in 
general, persons who conduct for profit an inter¬ 
mediary agency between prospective travelers over 
the public highways and operators of motor ve¬ 
hicles other than regular common or private car¬ 
riers. 

Character of legal entity. An individual or a 
natural person may, within the meaning of regula¬ 
tions pertaining to motor earners, constitute a 
motor transportation company ,^ stage compa¬ 
ny,"^3 Qj. a public utility.'^"^ The term ‘"stage com¬ 


pany” as used in such regulations may include cor¬ 
porations, companies, partnerships, firms, or indi¬ 
viduals owning or operating a stage line.'^s ^ 
poration has been held to be a person within such 
a statute.'^® 

Statutory prcs^imption. Under some statutes, a 
motor vehicle carrier who conducts his operations 
in whole or in part between substantially fixed 
points or over established routes, or under contracts 
with more than one person or corporation, or by 
making repeated or periodic trips, is prima facie 
a motor vehicle common carrier.'^'^ This rule, 
however, is not conclusive; it is only presumptive 
and may be overcome by other evidence.'^^ 

Questions of lave and fact. It has been held to 
be a question of law for the court tO' determine 
what constitutes a common carrier by motor ve¬ 
hicle,'^® but a question of fact whether one charged 
as a common carrier is within that definition and 
is carrying on his business in that capacity.8® 

Particular applications. In applying the fore¬ 
going rules, various operators of motor vcliiclcs, 
have been held to be common carriers,^ ^ or, within 


69. Ohio.—Norwalk Truck Line Co. 
V. Public Utilities Commission of 
Ohio, 74 N.E.2d 328, 148 Ohio St. 
247. 

70. Ky.—^Louisville Taxicab & 

Transfer Co. v Blanton, 202 S.W.2d 
433. 305 Ky. 178 

71. Ariz—Francis v. Allen, 96 P.2d 
277, 54 Ariz. 377, 126 A.L.R 190. 

Tenn.—Bowen v. Hannah, 71 S.W.2d 
672, 16 Tenn 451. 

Regulation of such agents see infra 
subdivision b (1) of this section. 
Similar definition 

A “transportation agent" as defined 
In some statutory provisions is one 
who sells or offers for sale, or nego¬ 
tiates for, transportation over the 
public highways of the state—Peo¬ 
ple of State of California v. Thomp¬ 
son, Cal., 61 S.Ct. 930, 313 U.S. 109, 
85 LF-d. 1219. 

72. Ohio.—Duncan v Evans, 20 N.E. 
2d 729, 60 Ohio App. 265, afi-lrmod 
17 NE2d 913, 134 Ohio St. 4S6. 

73. Okl.—Johnson v. Martin, 58 P.2d 
847, 177 Okl. 281. 

74. Ohio —Duncan v. Evans, 20 N E 
2d 729, 60 Ohio App 265, affirmed 
17 N.E.2d 913, 134 Ohio St. 486. 

75. Okl—Johnson v. Martin, 68 P.2d 
847, 177 Okl. 281. 

76. Wash.—State v. Diamond Tank 
Transport, 97 P.2d 145, 2 Wash 2d 
13. 

77. Colo.—McKay v. Public Utilities 
Commission, 91 P.2d 965, 104 Colo. 
402. 


78. Colo.—McKay v Public Utilities 
Commission, supra. 

79. Ohio.—Cleveland, Columbus & 
Cincinnati Highway v Public Util¬ 
ities Commission, 48 NE.2d 239, 
141 Ohio St 413—Breuer v. Public 
Utilities Commission of Ohio, 160 
NB 623, IIS Ohio St. 95. 

SO. Ohio.—Cleveland, Columbus & 
Cincinnati Highway v. Public Util¬ 
ities Commission, 48 N E.l’tl 23.0, 
141 Ohio St. 413—Breuer v Public 
Utilities Commission of Ohio, 160 
N.E. 623, 118 Ohio St. 95. 

I 81. U.S.—Grolbert v. Board of Rail¬ 
road Com’rs of Slate of Iowa, D.C. 
Iowa, GO F,2d 321—Bowles v. Wie- 
ter, nc.Ill, 65 F.Supp. 359. 

Ark.—^Arkansas Exp. v. Columbia 
Motor Transport Co., 205 S. VV.2d 
716, 212 Ark. 1—Kelley v. Slate, 
138 S.W.2d 265, 197 Ark. 1175— 
Morgan v. Fielder, 109 S.W.2d 922. 
194 Ark. 719. 

Iowa,—Pleuer Truck Lines v. Brown¬ 
lee, .31 N.W.2d 375—State ex rel. 
Board of Railroad Com'rs v Rosen- 
slein, 252 NW. 251, 217 Iowa 985. 

Mich —Michigan Public Utilities 
Commission v. Krol, 222 N.W. 718, 
245 Mich. 297. 

Mont—Stoner v. Underseth, 277 P. 
437, 85 Mont. 11. 

N.Y.—People V. Horton Motor Linos, 
22 N.E.2d 338, 281 N.T. 196. 

Pa.—Railway Express Agency v. 
Pennsylvania Public Utility Com¬ 
mission, 4 A 2d 176, 134 Pa.Super. 
405—Marshall v. Public Service 
Commission, 195 A. 475, 129 Pa Su- 
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per 272—Masgal v. Public Service 
Commission of Pennsylvania, 188 
A. 599, 124 Pa-Supor. 370—IJJnga- 
man v. Public Service Commission, 
3 01 A. 893, 105 Pn.Supor. 272— 
Keystone Warcihousing Co v. Pub¬ 
lic Service Commi.s.sion, 161 A. SOI, 
105 Pa Super 267, certiorari de¬ 
nied 53 set. ,318, 288 U.S. COO, 77 
L Ed. 976—Kline v. Public Service 
Commi.ssion of Comnionwinlth of 
Pennsylvania, 93 Pa.Super. 430— 
Erb V. Public Scrvi(;e Commission 
of Pennsylvania, 93 I*aSup(>r. 421 
—Commonwinlth v. Slrick(‘r, Quar. 
Ses.s., 51 Dauph.Co. 274. 

Wa.sh —Independent Truck (''o. v. 
Wright, 275 P 726, 151 WaHh. 372. 

Operator of mail route who accept¬ 
ed compcn.saLi.on for transporting 
piisHcngors ovta* .state highways as 
incident to regular trips over estab¬ 
lished route w<as a common carrier 
within purview of statute and .mib- 
joct to fine for it.s violation, notwith¬ 
standing operator’s primary object 
was to carry the mails.—Ktdicy v. 
State, 128 SW.2d 265, 197 Ark. 1175. 

Automobile dealer who transported 
automobiles to other states by ar¬ 
ranging to have person.s desirous of 
going there drive his auloniobUos, 
such persons paying for Ihtnr trans¬ 
portation in cost of gas and oil, was 
a common carrier by motor vehicle, 
notwithstanding dealer cxi^rcised, 
right of Selecting the most desiralile 
applicants for the trijis and irre.spcc- 
tivo of how cost of Lran.sportation 
was arrived at.—Interstate Com-* 
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the meaning’ of particular statutes, a “for hire” car¬ 
rier,a motor carrier,83 or a public utility.^i 
Other operators of motor vehicles, on the con¬ 
trary, have been held not to be common carriers,85 
or, within the meaning of particular statutes, mo¬ 
tor carriers85 or a carrier.87 

b. Eegulation 

(1) In general 

(2) Limitations and exceptions 
(1) In General 

Regulations pertaining to public service motor ve¬ 
hicles apply to any operator of motor vehicles who does 
the acts specified in the regulatory statutes. 

In general, a statute designed to regulate and 
supervise public service motor vehicles applies to 
any person, firm, or corporation who or which, by 
doing the acts specified in the statute has thereby 
elected to subject himself or itself to the terms, 
conditions, and privileges thereof.88 On the other 


§ 46 

hand, only the motor carriers who are embraced 
therein are subject to particular regulations,and 
the mere fact that one transports property ■within 
the state does not necessarily make him either a 
common carrier or a contract carrier subject to 
the regulation of a commission.^o Under some 
statutes, in determining whether a carrier is sub¬ 
ject to the provisions thereof, ownership of the 
commodity transported is not the test; the primary 
test is transportation for compensation.A con¬ 
stitutional provision \vhich is not intended to ap¬ 
ply to any other kind of transportation than rail¬ 
road companies and to rail transportation is inap¬ 
plicable to carriers by motor vehicle.®^ 

An operator of motor vehicles for hire may be 
subject to particular regulations although he is not 
a common carrier according to the common law.88 
However, regulations pertaining to motor carriers 
ordinarily apply to motor vehicles which are being 
operated as public utilities or common carriers, 


merce Commission v. Davidson, D.C. 
Neb., 20 F.Supp. 832. 

82. Wash.—State ex rel. Scott v. 
Superior Court for Thurston Coun¬ 
ty, 24 P.2d 87, 173 Wash. 547. 

83. Iowa.—State ex rel. Board of 
Railroad Com’rs v. Lischer Bros., 
272 N.W. 604, 223 Iowa 588. 

“Class B motor carrier” 

Okl.—Clark v. Walworth, 56 P.2d 355, 
176 Okl. .34 9. 

84. Ill —South Suburban Motor 

Coach Co. V. Levin, 269 Ill-App. 
323. 

42 C.J. p 646 note 36 [a], [e]. 

85. Colo.—McDill V. North Eastern 
Motor Freight, 19 P.2d 204, 92 Colo. 
198. 

DC—Bell V. Harlan, 20 F.2d 271, 57 
App.D.C. 255. 

Iowa.—State ex rel. Board of Rail¬ 
road Com'rs V. Carlson, 251 NW. 
160, 217 lovra 854. 

N.T.—Utica-Clayville Bus Co. v, 
Waite, 252 N.T.S. 673, 233 App.Div. 
297. 

Ohio.—Cleveland, Columbus & Cin¬ 
cinnati Highway v. Public Utilities 
Commission, 48 N.E.2d 239, 141 

Ohio St. 413. 

Pa.—Dairymen’s Co-op. Sales Ass'n 
V. Public Service Commission of 
Pennsylvania, 177 A. 770, 318 Pa. 
381, 98 ALR. 218—^Weisberger v. 
Pennsylvania Public Utility Com¬ 
mission, 7 A.2d 731, 137 Pa.Super. 
17. 

Wyo.—Weaver v. Public Service 
Commission of Wyoming, 278 P. 
542, 40 Wyo. 462. 

Hiring of bus by trip, with control 
and management in persons hiring it 
for each occasion, was held 'not with¬ 
in classification of common carrier.— 


Frantz v. Public Service Commission 
of Pennsylvania. 93 Pa Super. 416. 

S3. Mo.—State ex rel. Railway Ex¬ 
press Agency v. Public Service 
Commission, 169 S.W.2d 88, 237 Mo. 
App 420. 

Tex.—Shires v. State, 191 S.W.2d 
475, 149 Tex.Cr. 88. 

87. Wis.—Standard Oil Co. v. Public 
Service Commission of Wisconsin, 
259 N.W. 598, 217 Wis. 563. 

88. Ark.—Merchants* Transfer & 
Warehouse Co, v. Gates, 21 S.W. 
2d 406, 180 Ark. 96. 

Fla.—Central Truck Lines v. Rail¬ 
road Commission, 160 So. 26, 118 
Fla. 555. 

Wash.—Elkins v. Schaaf, 102 P.2d 
230, 4 Wash.2d 12. 

As affected by license and certificate 
regulations see infra § 94. 

All motor carriers 

Some statutes are intended to ap¬ 
ply to all motor carriers operating 
over state highways.—Board of R. 

R. Com’rs v. Aero Mayflower Transit 
Co., Mont., 172 P.2d 452, affirmed 68 

S. Ct. 167, 332 US. 495, 92 L.Ed. -. 

A receiver of a motor transporta¬ 
tion company cannot operate any mo¬ 
tor vehicle for the transportation of 
persons or property, or both, for hire 
on any public highway in the state 
except in accordance with the motor 
transportation act.—Blackmore v. 
Public Utilities Commission, 160 N. 
E. 27, 117 Ohio St. 554. 

Held within regulatory provisions 

(1) Undertaker. — Merchants’ 
Transfer & Warehouse Co. v. Gates, 
21 S.W.2d 406, 180 Ark. 96. 

(2) Water carrier which exercises 
dominion over motor vehicles operat¬ 
ed in common carriage of either per- 
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sons or property for compensation 
over public highways over regular 
routes or on fixed schedules, or be¬ 
tween fixed termini.—Central Truck 
Lines V. Railroad Commission, 160 
So. 26, 118 Fla. 555. 

89. Ohio.—Motor Freight v. Public 
Utilities Commission of Ohio, 165 
N.E. 355, 120 Ohio St. 1. 

Limitations and exceptions see infra 
subdivision b (2) of this section. 

90. Pa—Philadelphia Ass’n of 
Wholesale Opticians v. Pennsyl¬ 
vania Public Utility Commission, 
30 A.2d 712, 152 Pa.Super. 89 

91. U.S.—^A. W. Stickle & Co. v. In¬ 
terstate Commerce Commission, C- 
C.A.Okl., 128 P2d 155, certiorari 
denied 63 S.Ct. 46, 317 U.S. 650, 87 
L.Ed 523, order denying certiorari 
withheld 63 S.Ct. 67, rehearing de¬ 
nied 63 S.Ct. 154, 317 U.S. 707, 87 
LEd. 564. 

Pa.—Say v. Prior Oil Co., 43 A.2d 
417, 157 Pa,Super. 629. 

92. U.S—Sanger v. Lukens, D.C Ida¬ 
ho, 24 F.2d 226, reversed on other 
grounds, C.C.A.. 26 F-2d 855. 

93. Mass.—Short Line v. Quinn, 10 
NE.2d 112, 298 Mass. 360. 

Private carriers see infra § 47. 

94. Fla.—State ex rel. Fohl v. Karel, 
180 So. 3, 131 Fla. 305. 

Iowa.—Heuer Truck Lines v. Brown¬ 
lee, 31 N.W.2d 375. 

Ohio.—^Hazelton v. Public Utilities 
Commission of Ohio, 60 N.E. 2d 673, 
145 Ohio St. 34. 

Pa —^Hoffman v. Public Service Com¬ 
mission, 99 Pa.Super. 417. 

Wash.—Strickler v. Schaaf, 91 P.2d 
1007, 199 Wash. 372, 123 A.L,R. 226. 
42 CJ- P 641 notes. 62, 63. 
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or, in general, to every person, natural or artificial, 
who engages in the business of public motor ve¬ 
hicle transportation, for hire, along a public street 
or highway, and who holds himself out as ready and 
willing to accept and carry passengers or property, 
for all who may apply, as long as there is room in 
his vehicle and frequently regulations of this na¬ 
ture apply only to such vehicles.96 One engaging 
in the business of common carrier by automobile 
operated on the streets of the city and obtaining a 
license to use the public streets in the prosecution 
of his business is subject to the police power, and 
he holds his property and exercises his rights sub¬ 
ject to such other and different burdens as the 
legislature may reasonably impose for the safety 
and convenience or welfare of the public.^^ g^en 
though a person operates a motor vehicle in pur¬ 
suance of special contracts for its use or in the 
prosecution of his own business, if he also operates 
it as a public utility, to the extent of such opera¬ 
tion he is subject to regulation as a common car¬ 
rier.98 A motor vehicle company which in fact 
acts as a common carrier or public service corpora¬ 


tion, although its charter does not authorize it to 
do so, may be subject to regulation.99 

The courts will go behind any form of subterfuge 
or evasion in order to impose the responsibilities 
of common motor carriers on those who are such 
in substance,! particularly when the plan of opera¬ 
tion bears evidence of a studied attempt to reap the 
rewards of common carriers without incurring the 
corresponding liabilities.^ 

Existing operators. It has been held that regu¬ 
lations of this nature apply to a person who was 
operating his public service vehicle before the reg¬ 
ulations were adopted.^ 

Taxicabs. The proprietors or operators of taxi¬ 
cabs may be subjected to appropriate governmental 
regulation,4 and usually are subject to regulations 
applicable generally to common carriers by motor 
vehicle.^ However, taxicab operators have been 
held not subject to regulations dealing with motor 
carriers having a specified or established route,® 
or to regulations dealing with persons operating a 
stage, omnibus line, stage route, or motor vehicle 


ATssence of express mention of motor 
veliicles 

A constitntionsLl provision for the 
control of common carriers should be 
construed as including motor vehi¬ 
cles operating as common carriers 
for profit on the public highways, 
notwithstanding motor vehicles are 
not expressly mentioned in the pro¬ 
vision, where the language used is 
very inclusive and is intended to cov¬ 
er all known methods for the trans¬ 
portation of persons, electricity, mes¬ 
sages, water, oil, or any property for 
profit—Corporation Commission v. 
Pacific Greyhound Lines, 94 P.2d 443 , 
54 Ariz. 159. 

9®. US —Sanger v. Lukens, D.C Ida- i 
ho, 21 P.2d 226, reversed on other 
grounds, C.C.A., 26 P 2d S55 
Ark.—^Merchants’ Transfer & Ware¬ 
house.Co. V. Gate,s, 21 S.W.2d 406 
ISO Ark 96. 

42 O.J. p 646 note 36. 

96. Idaho.—Smallwood v. Jeter 244 
P. 119, 42 Idaho 169. 

Pa—Dairymen's Co-op. Sales Ass'n 
V. Public Service Commission of 
Pennsylvania, 177 A. 770, 318 Pa. 
381, 98 A.L.R. 218 —Frantz v. Pub¬ 
lic Service Commission of Penn¬ 
sylvania, 93 Pa.Super 416. 

42 C.J. p 646 note 32, 

97. U.S.—Nolen v. Riechman, D C 
Tenn., 225 P. 812. 

10 C.J. p 649 note 42. 

98. Ohio.—Craig v. Public Utilities 
Commission of Ohio, 154 N.E. 795 
115 Ohio St. 512. 

42 C.J. p 646 note 41. 

99m Pa.—Brink's Express Co. v. Pub¬ 


lic Service Commission, 178 A. 346, 
117 Pa.Super. 268. 

42 C J. p 646 note 42. 

1. Mont.—Board of Railroad Com’rs 
V Reed, 58 P.2d 271, 102 Mont. 382. 
Ohio —Public Utilities Commission 
of Ohio V. Boufthtonville Farmers' 
Exchange Co., 178 NE. 859, 40 Ohio 
App. 395. 

Pa—Waer Bus Co. v. Public Service 
Commission, 178 A. 157, 117 Pa.Su¬ 
per. 514. 

Wash.—North Bend Stage Lines v. 

Schaaf, 92 P.2d 702, I 99 Wash. 621. 
Membersliip in association 
One engaged in the business of 
transportation by motor vehicle may 
be a common carrier, notwithstanding 
all shippers served by him are re¬ 
quired to be members of an associa¬ 
tion organized by him, where it ap¬ 
pears that the proportion of the pub¬ 
lic served by him is so large as to bo, 
in effect, the public, and the limita¬ 
tion of membership is a mere device 
to circumvent the law.—Davis v. 
People. 247 P. 801, 79 Colo. 642. 

Statutory proliibition of evasive de¬ 
vices 

Under statute declaring every de¬ 
vice to evade act relating to motor 
carriers to be a violation of such 
act, such a device is unavailable as a 
defense in avoidance of a violation 
of the act.—Black v Palmer, 1C8 S 
W. 2 d 752, 293 Ky. 231. 

2 . Mont.—Board of Railroad Com'rs 
v. Reed, 68 P. 2 d 271, 102 Mont. 382 
—Stoner v. Underseth, 277 P. 437 
85 Mont. 11 . 


3. Utah.—Gilmer v. Public Utilities 
Commn., 247 P 284, 67 Utah 222. 

42 C.J. p 647 note 43 . 


4. Ala.—Bush v. City of Jasper, 24 
So.2d 543, 247 Ala. 359 . 

Mas.s.—Sullivan v. Police Com'r of 
City of Boston, 23 N.E.2d 1 06, 304 
Mass. 113. 

N.Y.—Rudack v. Valentino, 294 N.Y. 

S. 976. 163 Mi.se, 326, airirmed 10 
NE.2d 577. 274 N.Y. 615—Farrell v. 
City of Syracuse, 242 N.Y S. 316 
3 37 Misc. 472. 

Tenn. Spoonc v. Mayor & A Idormen 
of Town of Morristown, 206 S VV. 2 d 
422. 185 Tenn. 454. 




V, 


K.iiy or ^TUivcston, 
Civ.App., 53 S.W.2C1 160, aflirmed 84 
S.W. 2 a 906, 325 Tex. 568. 


5 . U.S.—Tilton V. Model Taxi Corpo¬ 

ration, C.C.AN.Y, 112 R2d 86 . 

Ala.—Hood V. State, 162 So, ,543 230 
Ala. 313. ' 

D.C.—Stewart v. District of Colum¬ 
bia, Mun.App, 35 A. 2 d 247 . 

Nob.—Yellow Cab & Ikiggago Co. v. 
Publix Cars, 253 N.W. 80, 126 Neb. 
138 

Pa.—Hoffman v. Public Service Com- 
mis.sion, 9 9 Pa.Super. 417. 

42 GJ. p 646 note 37—30 C.J. p 649 
note 45 [h]. 

Taxicab a.s common carrier generally 
SCO Carriers § 5.34. 


e. Ala.—American Fidelity & Ca.su- 
alty Co. V Worfol, 164 So. 383, 231 
Ala. 285—Hood v. State, 162 So. 
543. 230 Ala. 343. 

—People V. Thompson, 173 N.E 
137, 341 Ill, 166. 
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line or route.^ The fact that a taxicab company is 
a common carrier within some statutes does not 
necessarily establish that it is a common carrier 
within the meaning of another statute containing its 
own definitions.8 

Busses. Jitney busses or other motor busses may 
be subj ected to public regulation^ and often are sub- 
ject to regulations pertaining to common carriers 
generally and the mere fact that, in defining 
common carriers, a statute mentions street railroads 
and street railway companies but not motorbusses, 
does not necessarily i**dicate the legislative intent 
that motorbusses should not come under the opera¬ 
tion of the law.i^ Hov/ever, it has been held that 
unless a bus is operating for hire it is not an omni¬ 
bus within the meaning of a traffic regulation pro¬ 
hibiting the operation of an omnibus except on a 
designated route .^2 

Motor freight terminal. Under some statutory 


provisions a person who owns a motor freight ter¬ 
minal, furnishes terminal facilities, and makes con¬ 
tracts for hire for transshipment and routing of 
property from his terminal, in motor-propelled ve¬ 
hicles, for the public in general, over any public 
street, road, or highway in this state, is engaged 
in the business of carr^dng or transporting property 
and in providing and furnishing transportation for 
hire.^^ 

Traz^el bureau or transportation agents. The va¬ 
lidity of statutes providing for the regulation and 
supervision of travel bureau or motor carrier trans¬ 
portation agents has generally been upheld,and it 
has been asserted that such business may be pro¬ 
hibited entirely if the regulations imposed cannot 
remedy the evils.i® There is, however, some au¬ 
thority which denies the validity of statutes of this 
nature, at least where the particular regulations 
imposed are unreasonable or indefinite,^6 and which 


7 . N.T.—People v. Archinofsky, 284 ' 
N.Y.S. 516, 157 Misc. 587 

8 . Cal —Ex parte Martinez, 132 P,2d 
901, 56 Cal.App.2d 473. 

Seld not pu^blic utility 

Taxicab company was not a public 
utility within city charter authoriz¬ 
ing- city to fix compensation of public 
utilities in the city, the test of a 
public utility as distinguished from 
other forms of public service being 
that the public and every individual 
member thereof as a legal right has 
the right to demand that the service 
shall be conducted, as long as it is 
continued, with reasonable efficiency, 
under reasonable charges.—Ex parte 
Martinez, supra. 

9. U.S.—Southern Motorways v. 
Perry, D.C.Ga.. 39 F.2d 145. 

Tex.—Woolf V. Del Rio Motor 
Transp. Co., Civ.App., 27 S.W.2d 
874. 

Wash.—State ex rel. Spokane United 
Rys. V. Department of Public Serv¬ 
ice of Washington, 71 P 2d 661, 191 
Wash. 595. 

Seven-passenger sedans operating 
hourly between points in adjoining 
states, at Axed rate, available to pub¬ 
lic, were held autobusses and subject 
to public utility rules.—Nutley- 
Times Square Service v. Board of 
Public Utility Com'rs. 162 A. 124, 
109 N.J.Law 289. 

10. Fla.—State v. Quigg, 114 So. 859, 
94 Fla. 1056. 

Midi.—Red Star Motor Drivers' 
Ass’n V City of Detroit, 208 N.W. 
602, 234 Mich. 398, execution of de¬ 
cree stayed 210 NW. 496, 236 Mich. 
422, error dismissed 48 S.Ct. 27, 
275 US. 486, 72 D.Ed. 386. 

Wash.—State ex rel. Spokane United 
Rys V. Department of Public Serv- 

60 C. J.S.-14 


ice of Washington, 71 P.2d C61, 191 
Wash. 595. 

42 C.J. p 643 note 38—^10 C-J. p 649 
■note 42 [a]. 

.Titney as common carrier generally 
see Carriers § 534. 

11. Wash.—State ex rel. Spokane 
United Rys. v. Department of Pub¬ 
lic Service of Washington, 71 P.2d 
661, 191 Wash. 595. 

12. N.T —Weidenfeld v. Surface 
Transp. Corp, of N. T., 55 N T.S.2d 
780, 269 App.Div. 341. 

13. Ohio —Larkin v. Public Utilities 
Comri.ssion, 180 N.E. 54, 124 Ohio 
St. 554. 

Regulation of depots, terminals, or 
shelters see infra § 49 b. 

14. U.S—People of State of Califor¬ 
nia V. Thompson, Cal, 61 S.Ct. 930, 
313 U.S. 109, 85 LEd 1219—Finn 
V. Railroad Commission of State 
of California, D C.Cal., 2 F.Supp. 
891. 

Ark.—Duck v. Arkansas Corporation 
Commission, 158 S.W.2d 24, 203 
Ark. 488, appeal dismissed 62 S.Ct. 
946, 316 US. 641, 86 LEd. 1727. 
Tenn.—Bowen v. Hannah, 71 S.W.2d 
■672, 16 Tenn. 451. 

Invalidity in part 

Provision in statute that license of 
travel burpau agent should be sus¬ 
pended or revoked if he conducted 
his business in a manner contrary 
to public interest was vague, indefi¬ 
nite, arbitrary, and unreasonable, but 
did not render entire statute uncon¬ 
stitutional in view of provision that 
if any portion of the statute should 
be declared invalid it should not af¬ 
fect other parts which could be giv¬ 
en proper effect,—Francis v. Allen, 
96 P.2d 277, 54 Ariz. 377, 126 A.L R 
190. 

15. Ariz.—Francis v. Allen, supra. 
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Basis of regnlation 

“These agents arrange transporta¬ 
tion by drivers who are operating in¬ 
dependently and who often have no- 
financial responsibility. The only 
effective v/ay of assuring the per¬ 
formance of their contracts is 
through control of the licensed 
agents.”—Finn v. Railroad Commis¬ 
sion of State of California, D.C Cal.,. 
2 F.Supp. 891, 894. 

Impossibility of complying with pro¬ 
visions 

The provisions which require brok¬ 
ers to procure licenses are within 
the police power of the legislature, 
even if they do in effect prohibit the 
business of selling and negotiating 
for transportation because they are 
impossible of performance.—Duck v. 
Arkansas Corporation Commission, 
158 S.W.2d 24, 203 Ark. 488. Appeal 
dismissed 62 S.Ct. 946, 316 U.S. 641, 
86 LEd. 1727. 

18. U.S—Garland v. Brown, D.C^ 
Tex, 52 F.Supp. 401. 

Tex.—Martin v. Railroad Commis¬ 
sion, 106 S.W.2d 653, 130 Tex. 153 
—Ex parte Garland, 154 S.W.2d 
834, 142 Tex.Cr. 414—Ex parte 

Talkington, 104 S.W 2d 495, 132 

Tex.Cr. 361. 

Begnlatiens held unreasonable 

(1) Statute forbidding persons to 
engage in business of travel bureau 
unless person in charge of motor ve¬ 
hicles used in contemplated trip shall 
obtain chauffeur’s license and comply 
with all state laws in connection 
with transportation of passengers 
has been held unreasonable.—Ex 
parte Martin, 74 S.W.2d 1017, 127 Tex. 
Cr. 25, followed in Talbott v. State, 
75 S.W.2d 1116. 

(2) Provision requiring transporta- 
' tioii agent to file certain records in 
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holds that the business of conducting- a travel ag-en- 
cy or bureau is not susceptible to an exercise of the 
police power of the state.^^ 

Under some provisions such an agent is required 
to procure a license or permit,^8 and prerequisites 
to the license sometimes include a determination 
by the commission of the applicant’s fitness to ex^ 
ercise the licensed privilege,^9 the payment of a 
license fee,-9 the filing of a bond conditioned on the 
faithful performance of the transportation con¬ 
tracts which he negotiates or the undertaking which 
he assumes,-^ and the giving of a bond to cover loss 
by negligent operation of the vehicles employed.22 
A statute providing for a license fee and a bond has 
been held not to be a revenue measure,and has 
been held to apply alike to transportation agents 
who negotiate for intra-state transportation as well 
as interstate transportation.^^ 

(2) Limitations and Exceptions 

Statutes regulating public service motor vehicles 
sometimes prescribe limitations or exceptions as to spe¬ 
cified classes of vehicles, and in such event the scope of 


the limitation or exception depends on the terms of the 
particular statute involved. 

Some regulations apply only to a particular class 
or classes of public service motor vehicles, or ex¬ 
pressly except certain vehicles, and, therefore, do 
not apply to motor vehicles which, or operators 
who, do not come within the terms of the particu¬ 
lar regulation.Claims of exemption, however, 
must be based on substantial grounds,'^® and, where 
a statute regulating motor vehicles operating for 
hire excepts certain vehicles from its operation, 
specification of the exceptions precludes the court 
from making other exceptions."'^ 

The exemption afforded by some statutes extends 
to certain vehicles engaged in intra-urban or subur¬ 
ban transportation and “suburban territory” 
within a statute exempting certain operations in 
suburban territory may include territory outside the 
state as well as within the statc.-^ Under some reg¬ 
ulations a motor vehicle, not a jitney, is not within 
the requirements specified therein unless it is used 
for soliciting, receiving, and carrying passengers 


county clerk's oflice is unreasonable 
and unenforceable, since it would re¬ 
sult in making- a public business out 
of a private undertaking—Ex parte 
Garland, 154 S.W.2d S34, 142 Tex.Cr 
414, 

17. Tex.—Ex parte Garland, supra. 

18. U S.—People of State of Cali¬ 
fornia V. Thompson, Cal, 61 S.Ct. 
930, 313 U.S. 109, 85 L.Ed 1219— 
Finn V. Railroad Commission of 
State of California, D C Cal, 2 P. 
Supp 891. 

Ariz—Francis v Allen, 96 P.2d 277, 
54 Anz. 377, 126 A L.R. 190. 

Ark.—Duck v Arkansas Corporation 
Commission, 158 S W.2d 24, 203 Ark. 
488, appeal dismissed 62 S Ct. 946. 
316 US. '641, SG L.Ed. 1727. 

Tenn.—Bowen v. Hannah, 71 S.W.2d 
672, 16 Tenn. 451. 

Discretion as to grant of license 
The legislature has the power to 
place some discretion in the licens¬ 
ing officer; and if his action in any 
particular case should be arbitrary 
or unreasonable a remedy is avail¬ 
able.—Francis v. Allen, 96 P.2d 277, 
54 Ariz. 377, 126 A.L R. 190 
Operations not requiring license 
One making regular trips in truck 
who sometimes took a passenger or 
two, without permit, but also with¬ 
out definite arrangement for com¬ 
pensation and merely accepting 
whatever the passenger might be 
disposed lo give at the end of the 
trip, was not acting unlawfully and 
hence operator of travel information 
bureau wherein such transportation 
was arranged was not required to 
obtain license' or certificate—Strick- 


ler V Schaaf, 91 P.2d 1007, 199 Wash 
372, 123 ALR. 226. 

19. U.S—People of State of Cali¬ 
fornia V. Thompson, Cal., 61 S.CL. 
930, 313 US. 109, 85 E.Ed. 1219. 

20. U S.—People of State of Cali¬ 
fornia V. Thompson, supra. 

Amount of fee 

License foe of one hundred dollars 
a year required of travel bureau 
agents is not so exorbitant as lo ren¬ 
der statute exacting fee unconstitu¬ 
tional.—Francis v. Allen, 96 P.2d 277, 
54 Ariz. 377. 126 A L.R 190. 

21. U.S—People of State of Cali¬ 
fornia V. Thompson, Cal., 61 S CL 
930, 313 U.S. 109, 85 L Ed. 1219. 

Ariz—Francis v. Allen, 96 P 2d 277, 
54 Anz. 377, 126 A L.R. 190. 
Tenn.—Bowen v Hannah, 71 S.W.2d 
672, 16 Tenn 451. 

Amount of bond 

Statute requiring bonds of ten 
thousand dollars to be given by trav¬ 
el bureau agents is not so excessive 
as to render statute unconstitutional. 
—Francis v. Allen, 96 P.2d 277, 54 
Anz. 377, 126 A.L.R. 190. 

22. Tenn.—^Bowen v. Hajnnah, 71 S. 
W.2d 672, 16 Tenn. 451. 

23. U.S.—People of State of Cali¬ 
fornia V. Thompson, Cal., <61 S.Ct. 
930, 313 U.S. 109, 85 L Ed. 1219. 

24. US—People of S^ite of Cali¬ 
fornia V. Thompson, supra. 

25. Ala—Smith v Slate, 120 So. 
469, 23 Ala.App. 65, reversed on 
other grounds 120 So. 471, 218 Ala. 
669. 

N.M.—Roeske v. Lamb, 41 P.2d 522, 
39 N.M. 11. 

Pa.—In re Foreign Business Trucks, 
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11 Pa.Dist. & Co. 744—Ctnnmon- 
woalth V. 1‘jckens, 11 Pa.L)isL & 
Co. 681 

42 C.J. p 647 note 44. 

liimitatiou to carriers of property 

Wash—Horth Ilond Stfige Lines v. 

Schaaf, 92 V 2d 702, 199 Wa.sh. 621, 
Trucks of less than, desigruated ca.- 
pacity 

Mo.—Suite ox rcl, and to Use of Pub¬ 
lic Service Commis.sion v. Padlierg, 
145 SW.2d 150, 346 Mo. 1133. 

26. Mo,— State ox rcl. and to Use 
of Public Service Comniis.sion v. 
Blair, 146 S W.2d 865, 347 Mo. 220. 

27. Md.—Baltimore & A. R. Co. v. 
Lichtenberg, 4 A.2d 734, 3 76 Md. 
383, appeal dismissed U. S. v Bal¬ 
timore & A. R. Co., 60 S.Clt. 297, 
308 U.S. 525, 84 L.Ed 444. 

28. Mo—State ex rel. and to LTse 
of Public Service Comniis.sion v 
Blair, 146 S W.2d 8G5, 347 Mo 220. 

^'Regular routes” 

As used in proviso that act shall 
not apply to vehicles operating on 
regular routes within municipality 
and suburban property adjacent 
thereto, the term "regular routes" 
includes every portion of the munici¬ 
pality and suburban territory over 
which the carrier usually or ordi¬ 
narily provides transportation serv¬ 
ice.—State ex rel. and to Use of Pub¬ 
lic Service Commission v. Blair, su¬ 
pra. 

2D. Mo.—State ex rel. and to Use 
of Public Service Commission v. 
Blair, supra. 

30. Conn.—State v. Shiffrin, 103 A. 

8 99. 92 Conn. 583. 

Soliciting see infra § 55. 
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and the presence of a single element, such as solicit¬ 
ing or receiving or carrying, is not sufhcient.^i 
Some provisions regulating common motor carriers 
have been held not applicable to transportation lines 
owned and operated by municipalities.^- 

Necessity of operation as a business; ‘'share c.r- 
pense’^ arrangements. Isolated or occasional trans¬ 
portation of persons does not constitute engaging 
in business within regulations dealing with persons 
engaged in the business of carriage by motor ve- 
hicle.^3 It is not unlawful for an owner or driver 
of a motor vehicle to make arrangements to take 
other persons with him on a '‘share expense’’ basis 
or for a fixed charge but, where the undertak¬ 
ing is a business or part of a business or where 
he proposes to carry all persons indifferently who 
choose to employ him, he becomes a carrier and 
is engaged in a business which the state may regu¬ 
late and control.3'5 Some regulations apply to all 
operators who use the public highways for trans¬ 
porting persons for hire, without any requirement 
that the transportation be between certain points 
or that the person transporting be engaged regular¬ 
ly in the business.36 

Carrying ozun goods. Statutes regulating motor 
carriers engaged in the business of transporting 
persons or property “for hire” have been held ap¬ 
plicable only to motor carriers who carry or of¬ 
fer to carry persons or property other than them¬ 
selves or their own property for compensation in 


some form,37 and hence are inapplicable to one 
who carries only himself or his own property, 
such as one who is engaged in another business and 
uses motor vehicles for delivering his own goods 
in the course of such business-39 Under some stat¬ 
utes motor carriers who operate their own vehicles 
for the transportation of their own property, and 
who charge the consignee, purchaser, or recipient 
of the property for transportation, are not subject 
to the regulation of the commission as to rates, 
fares, charges, classifications, schedules, services, or 
accounts, the authorit}" of the commission over such 
carriers being limited to the regulation of the use 
of the public highways.'^o 

Co-operative associations. A co-operative asso¬ 
ciation or marketing corporation transporting prod¬ 
ucts of its members or stockholders for hire may 
be regulated by statute,and has been held not 
exempt from statutory provisions applicable broad¬ 
ly to all public highway carriers for gain.'^^ Such 
afi association or corporation may be subject to 
some regulations although it is not a common car¬ 
rier within the meaning of other regulations ap¬ 
plicable only to that type of carrier.^3 

Some statutes pertaining to motor carriers ex¬ 
cept from the operation thereof any bona fide co¬ 
operative association transporting property exclu¬ 
sively for its members on a nonprofit basisand 
do not restrict such exception to co-operative associ¬ 
ations specially incorporated or expressly labeled as 


31. Conn.—state v. Shiffnn, supra, 

42 C.J. p 647 note 47 [a], 

32. Aiiz.—Menderson v. City of 
Phoenix, 76 P 2d 321, 51 Ariz. 280. 

33. Wash.—Strickler v. Schaaf, 91 P. 
2d 1007, 199 Wash. 372, 123 A.L R. 
226. 

34 . Okl.—Hudgins v. State, 133 P.2d 
231, 75 Okl.Cr. 44'6—Herring v. 
State, 64 P.2d 921, 60 Okl.Cr. 449, 
certiorari denied 57 S.Ct. 937, 301 
U.S. 704, SI L.Ed. 1358. 

35. Okl.—Hudgins v. State, 133 P 2d 
231, 75 Okl.Cr. 446—Herring v 
State, 64 P 2d 921, 60 Okl.Cr. 449, 
certiorari denied 57 S Ct. 937, 301 
U.S. 704, 81 LEd. 1358. 

36. Tex.—^Woolf v. Del Rio Motor 
Transp. Co, Civ.App., 27 S.W.2d 
874. 

37. N.M.—Rountree v State Corpo¬ 
ration Commission, 56 P.2d 1121, 
40 N.M. 152 

S.D—Griflan v. Murphy, 211 N.W. 
804, 51 S.D. 50—Murphy v. Stand¬ 
ard Oil Co. of Indiana, 207 N.W. 92, 
49 S.D. 197. 

Persons transporting their own prop¬ 
erty as exempt from regulations 


pertaining to private carriers see 
infra § 47 h. 

38. Mont —Board of Railroad 

ConVrs v. Gamble-Robinson Co., Ill 
P.2d 306, 111 Mont. 441. 

S D.—Griffin v. Murphy, 211 N.W. 
804, 51 S.D. 50—Murphy v. Stand¬ 
ard Oil Co. of Indiana, 207 NW. 92, 
94, 49 S.D. 197. 

“The phrase ‘carry for hire,* nec¬ 
essarily implies a contractual rela¬ 
tion between the two parties.”— 
Murphy v. Standard Oil Co. of In¬ 
diana, supra. 

39. Mont —Board of Railroad 
Com’rs V. Gamble-Robinson Co., Ill 
P.2d 306, 111 Mont. 441. 

N.M.—Rountree v. State Corporation 
Commission, 56 P.2d 1121, 40 N.M. 
152. 

40 . Okl.—Collins-Dietz-Morris Co. v. 
State Corporation Commission, 7 P. 
2d 123, 154 Okl 121, 80 A.L R. 561. 

41. Md.—Parlett Co-operative v. 

Tidewater Lines, 165 A. 313, 164 
Md, 405—Rutledge Co-op. Ass'n, 
Inc., V. Baughman, 138 A. 29. 153 
Md. 297, 56 A.L.R 1042 

Minn.—^North Shore Pish & Freight 
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Co. V. North Shore Business Men’s 
Trucking Ass’n, 263 N.W. 98, 195 
Minn. 336. 

42. Md.—Parlett Co-operative v. 

Tidewater Lines, 165 A. 313, 164 
Md. 405. 

BSemhersliip open to all at nominal 
fee 

A co-operative trucking association 
carrying the goods of members for 
hire, in competition with common 
carriers, and opening membership to 
all at a nominal fee, has been held 
subject to regulation as either a 
“common carrier” or a “contract car¬ 
rier” within the meaning of statutes 
defining those terms.—^North Shore 
Pish & Freight Co. v. North Shore 
Business Men's Trucking Ass’n, 263 
NW. 98, 195 Minn. 336. 

43. Fla.—^Merchants’ Mut. Ass’n v. 
Matthews, 149 So. 27, 110 Fla. 325. 

Md.—Parlett Co-operative v. Tide¬ 
water Lines, 165 A. 313, 164 Md. 
405. 

44. Pa.—Philadelphia Ass’n of 
Wholesale Opticians v. Pennsyl¬ 
vania Public Utility Commission, 30 
A.2d 712, 152 Pa.Super. 89. 
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such^S or to co-operative agricultural associations.^® 
A co-operative association, where exempt by stat¬ 
ute, is not subject to the regulation of a commis¬ 
sion, beyond satisfying the commission that it is 
bona fide and not a subterfuge or deceptive device 
adopted to escape regulations applicable to contract 
carriers by motor vehicle and the mere fact 
that the co-operative service is more satisfactory 
and adequate than some prior contract carrier serv¬ 
ice or common carrier service which it displaced is 
no ground for action by the commission 8 but if 
subterfuge or deceptive device or collusion is pres¬ 
ent the commission can act in protection of the pub¬ 
lic.^ ^ 

§ 47. - Private Carriers 

a. Definitions, nature, and classification 

b. Regulation 

a. Definitions, Nature, and Glassification 

In general, private or contract carriers by motor ve¬ 
hicle are those who do not serve the public generally, 
but serve only particular patrons under private contracts. 
Such carriers are sometimes defined by statute, in which 
event the statutory definitions ccTntrol. 

Private or contract carriers by motor vehicle 


do not have the essential characteristics of com¬ 
mon carriers by motor vehicle,®® in that, for ex¬ 
ample, they do not hold themselves out to serve the 
public generally for hire;®'l they serve only cer¬ 
tain patrons under private contracts.However, 
the mere existence of contracts,®® oral®^ or writ¬ 
ten,'®® is not necessarily a controlling factor in de¬ 
termining the question whether an operator of mo¬ 
tor vehicles is a private or contract carrier, rather 
than a common carrier; and one who transports 
merchandise in motor vehicles for hire, and holds 
himself out as being willing to serve the public 
without discrimination to the limit of his capacity, 
is a common carrier and subject to regulation as 
such, even though in each instance he makes a writ¬ 
ten contract before transporting the merchandise, 
and refuses to carry for persons who will not sign 
such a contract.®® While the volume or number of 
shippers served by a motor carrier may be impor¬ 
tant in determining his status as a private or com¬ 
mon carrier,®'^ the public or private character of the 
enterprise does not depend on any fixed number of 
persons by whom it is used, but on whether or not 
it is open to the use and service of all membors of 
the public who may require it, to the extent of its 
capacity.®® 


45. Pa.—Philadelphia Ass’n of 

Wholesale Opticians v. Pennsyl¬ 
vania Public Utility Commission, 
supra 

46 . Pa,.—Philadelphia Ass’n of 

Wholesale Opticians v. Pennsyl¬ 
vania Public Utility Commission, 
supra. 

47 . Pa.—Philadelphia Ass’n of 

Wholesale Opticians v. Pennsyl¬ 
vania Public Utility Commission, 
supra. 

48. Pa.—Philadelphia Ass’n of 

Wholesale Opticians v. Pennsyl¬ 
vania Public Utility Commission, 
supra. 

4J. Pa.—Philadelphia Ass'n of 

Wholesale Opticians v. Pennsyl¬ 
vania Public Utility Commission, 
supra. 

50. Kan—^Volok v. McCarter Truck 
Line, 131 P.2d 713, 156 Kan. 128. 

QuaUflcatlon; duty to transport 
Under statute, contract hauler is 
not common carrier, qualified in ad- 
van<> and under legal duty to pub¬ 
lic to transport freight over public 
highways as offered.—Bracy v. Unit¬ 
ed Retail Merchants, 63 P.2d 491, 189 
Wash 162. 

51. Iowa.—State ex rel. Board of 
Railroad Com’rs v. Carlson, 251 N. 
W 160, 217 Iowa 854. 

Kan.—^Volok v. McCarter Truck Line, 
131 P.2d 713, 156 Kan. 128. 

N.T,—^Motor Haulage Co, v, Maltbie, 


57 N.E.2d 41, 293 N.Y. 338, 161 A. 
LR 401. 

"Private carrier" defined generally 
see Carriers §§ 4 and 531 

52. Kan.—Volok v. McCarter Truck 
Line, 131 P.2d 713, 156 Kan. 128, 

N Y —Motor Haulage Co. v. Maltbie, 
57 N.E2d 41, 293 N.Y. 338, 161 A. 
LR. 401. 

Ohio,—Columbus-Cincinnati Truck¬ 

ing Co. V. Public Utilities Commis¬ 
sion, 47 N.E.2d 623, 141 Ohio St. 
228, 

42 C J, p 648 note 58. 

Hauling articles on retnm trip 
A private carrier operating under 
a contract with a. particular com¬ 
pany did not become a common car¬ 
rier by the fact that on the return 
trip he hauled a few articles, under 
an arrangement whereby the hauling 
was purely casual, covering only 
emergency matters.—Big Bend Auto 
Freight v. Ogers, 269 P. 802, 148 
Wash. 521. 

Contracts as subterfuge 

Court could not assume that sepa¬ 
rate contracts for transportation 
were merely subterfuge—Weaver v. 
Public Service Commis.sion of Wy¬ 
oming, 278 P. 542, 40 Wyo. 462 

53. Pa.—Infantine v. Pennsylvania 
Public Utility Commission, 22 A.2d 
108, 14'6 Pa.Super. 245—Gornish v. 
Pennsylvania Public Utility Com¬ 
mission, 4 A.2d 569, 134 Pa.Super. 
565—Bingaman v. Public Service 
Commission, 161 A. 892, 105 Pa. 
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Super. 272—^Keystone Warehousing 
Co. v. Public Service Commission, 
ICl A. 891, 105 Pa Super 267, cer¬ 
tiorari denied 53 S Ct. 318, 288 U. 
S. 600, 77 LEd 976—Erb v. Pub¬ 
lic Service Commission of Penn¬ 
sylvania, 93 Pa Super. 421. 

54. I'a —Infantino v. Pennsylvania 
Public Utility Commission, 22 A,2d 
108, 14 6 Pa.Supcr. 245—Gornish v. 
Pennsylvania I’ublic Utility Com¬ 
mission, 4 A 2d 569, 134 Pa Super. 
565. 

55. Cal.—Haynes v. MacParlanc, 279 
P. 436, 207 Cal. 629. 

Pa.—Infantino v. l^ennsylvania Pub¬ 
lic Utility Commission, 22 A 2d 108, 
146 Pa Super. 246—CJorni.sh v. 
Pennsylvania Public Utility Com¬ 
mission, 4 A.2d 569, 3.34 Pa .Super. 
565—Keystone Warehousing Co. v. 
Public Service Commission, 161 A 
891, 105 Pa.Super. 267, certiorari 
denied 53 S.Ct. 318, 2SS U.S. 600, 
77 L.Ed. 976. 

56. Ohio.—Ureuer v. I’ublic Utilities 
Commission of Ohio, ICO N.E. 623, 
118 Ohio St. 95. 

57. Colo.—McKay v. Public Utilities 
Commission, 91 P.2d 965, 104 Colo. 
402. 

58. Ohio.—Columbus - Cincinnati 
Trucking Co. v. Public Utilities 
Commission, 47 N.E.2d 623, 141 
Ohio St. 228. 

Pa.—Weisberger v. Pennsylvania 

Public Utllitv Commission, 7 A.2d 
731, 137 Pa.Super. 17. 
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The terms “private carrier,” “contract carrier,” r 
and “special carrier” are sometimes defined by stat¬ 
ute, in which event the question whether an opera¬ 
tor of motor vehicles is such a carrier depends on 
the language of the statute,*59 and under some 
statutes, it has been judicially observed, the com¬ 
mon-law distinction between private and common 
carriers is frequently blurre'd, and new distinctions 
are drawn.90 A motor vehicle carrier cannot be 
-both a common carrier and a private carrier at the 
same time, on the same journey, and with the same 
facilities and it has been held that one cannot 
devote his property to a public use by utilizing one 


part of a truck for common-carrier service and 
another part of the same truck for private-carrier 
service but the fact that a motor carrier is au¬ 
thorized to act as a common carrier does not pre¬ 
vent him from occupying the status of a contract 
carrier with respect to a particular transaction.®^ 
In the final analysis, the question whether a given 
operator of motor vehicles for hire is a common 
carrier or a private carrier depends on the facts of 
the case;®^ and under varying circumstances and 
statutory provisions particular operators of motor 
vehicles have been held to be®® or have been held 


59. N.T.—^Motor Haulage Co. v. 

Maltbie, 57 N.E.2d 41, 293 N.Y. 

338, 161 A.LR. 401. 

Wash.—State v. Diamond Tank 

Transport, 97 P.2d 145, 2 Wash.2d 

13—Bracy v. United Retail Mer¬ 
chants. 63 P.2d 491, 189 Wash. 162. 

Contract with person other than 
j^.>ssengers 

(1) Under a statute defining a 
contract carrier as any operator of a 
motor vehicle who engages in the 
business of furnishing transporta¬ 
tion of persons or property for hire 
for a particular person or particular 
persons under a special contract, a 
contract with a particular person or 
persons for the carriage of other 
persons or goods is essential—^Hood 
V. State. 162 So. 543, 230 Ala. 343. 

(2) A taxicab operator is not a 
contract carrier under such a statute 
since he carries persons for com¬ 
pensation agreed on between him and 
his passengers, who pay their own 
transportation, and does not carry 
them under a contract with some 
other person or persons.—Hood v. 
State, supra. 

logging operations 

(1) Under former statutes in, 
Washington, a logging contractor 
was held not to be a “contract car¬ 
rier" or a “special carrier" within 
the meaning of the statutes defining 
those terms.—Elkins v. Schaaf, 63 
P.2d 421, 189 Wash. 42. 

(2) Under a subsequent statute 
indicating the intention of the legis¬ 
lature to include persons engaged, 
for compensation, to perform a com¬ 
bination of services which included 
transportation of property of others, 
logging contractors who agreed ■ to 
cut, limb, end-stamp, skid, and de¬ 
liver afloat timber have been held to 
be contract carriers.—^Elkins v. 
Schaaf, 102 P.2d 230, 4 Wash.2d 12. 

(3) Word “compensation" within 
statute defining special carrier as 
person engaged exclusively in trans¬ 
portation of logs and other building 
materials, in vehicles specially equip¬ 
ped for handling such commodities 
and operating for compensation, was 


held to mean compensation pursuant 
to contract or agreement for the 
trucking.—Elkins v. Schaaf, 63 P-2d 
421. 1S9 Wash. 42. 

60. Wis.—^United Parcel Service of 
Milwaukee v. Public Service Com¬ 
mission, 4 N.W.2d 138, 240 Wis. 603, 
rehearing denied United Parcel 
Service of Milwaukee v. Public 
Service Commission of Wisconsin, 
5 N.W.2d 635, 240 Wis. 603. 

61. Colo.—McKay v. Public Utili¬ 
ties Commission, 91 P.2d 965, 104 
Colo. 402. 

Pa—^Hubert v. Public Service Com¬ 
mission, ISO A 23, 118 Pa.Super. 
128—York Motor Express v. Pub¬ 
lic Service Commission, 96 Pa. 
Super 174. 

62. Colo.—McKay v Public Utili¬ 
ties Commission, 91 P.2d 965, 104 
Colo. 402. 

63. Wash.—Trudeau v. Pacific States 
Box & Basket Co., 148 P.2d 453, 20 
Wash.2d 561. 

Transportaticn for particular mann- 
facturer 

Where truck owner was authorized 
to act as a common carrier, but was 
largely engaged in buying, transport¬ 
ing, and selling fruit for himself and 
neither solicited nor accepted busi¬ 
ness from the public generally, but 
arranged with one box manufacturer 
to transport box shooks, truck owner 
was acting not as a common carrier 
but as a contract carrier in trans¬ 
porting such box shooks.—Trudeau v. 
Pacific States Box & Basket Co., 148 
P.2d 453, 20 Wash.2d 561. 

64. Cal.—People v. Lang Transp. 
Co., 17 P.2d 721, 217 Cal. 166. 

65. U.S.—^A. W. Stickle & Co. v. In¬ 
terstate Commerce Commission, C. 
C.A.Okl., 128 F.2d 155, certiorari 
denied 63 S.Ct. 46, 317 U.S. 650, 87 
L.Ed. 523, order denying certiorari 
withheld 63 S.Ct. 67, rehearing de¬ 
nied 63 S.Ct. 154, 317 U.S. 707, 87 
L.Ed. 564. 

Fla.—Merchants* Mut. Ass'n v. Mat¬ 
thews, 149 So. 27, 110 Fla, 325. 

N Y —Motor Haulage Co. v. Maltbie, 
57 N.E,2d 41, 293 N.Y. 338, 161 A. 
L.R. 401. 


Pa.—Brink's Express Co. v. Public 

Service Commission, 178 A. 346, 

117 Pa.Super- 268. 

Wash.—Big Bend Auto Freight v. 

Ogers. 269 P. 802, 148 Wash. 521. 
Wis.—Standard Oil Co. v. Public 

Service Commission of Wisconsin, 

259 X.W. 598, 217 Wis. 563. 

Particular operators 

(1) One who confined his service 
to transporting motion picture films 
and theatrical supplies for motion 
picture theaters and did not hold 
himself out as accepting transporta¬ 
tion from the public generally was a 
private contract carrier.—Columbus- 
Cmcinnati Trucking Co. v. Public 
Utilities Commission, 47 N.E.2d 623, 
141 Ohio St. 228. 

(2) A person hauling for a group 
of farmers under an agreement, and 
at times soliciting farmers to haul 
products to designated dairy and 
creamery, and returning empty cans 
to farms, was not a common carrier 
but a contract carrier.—In re Rodg¬ 
ers, 279 N.W. 800, 134 Neb. 832 

(3) Lessors of motor vehicles by 
individual contracts for use by les¬ 
sees in transporting persons and 
goods on public highways, who kept 
vehicles in repair, paid license and 
excise taxes, and supplied oil and 
gasoline to operate vehicles, were 
contract carriers, although lessees 
furnished drivers over whom lessors 
had no control —Louisville Taxicab 
& Transfer Co. v. Blanton, 202 S.W 
2d 433, 305 Ky. 178. 

(4) Motor carrier which entered 
into contracts without responsibility 
with shippers whereby carrier turned 
trucks over to shippers as lessees 
was nevertheless within category of 
a contract carrier under the Inter¬ 
state Commerce Act with respect to 
such contracts where carrier fur¬ 
nished drivers, paid operating ex¬ 
penses, and charged shippers on mile¬ 
age basis.—Motor Haulage Co. v. U. 
S., D.C.N.Y., 70 F.Supp. 17, affirmed, 
67 set. 1205. 331 U.S. 784, 91 L Ed. 
1815. 

(5) Ashes, cinders, broken house¬ 
hold furniture, and vegetable matter. 
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not to be®6 private or contract motor carriers in the 
light of the statutes and the nature of the services 
performed. 

"'Contracf' and ^'private” carriers distinguished. 
Under some statutes a distinction is made between 
"'contract” motor carriers and “private” motor car¬ 
riers, a contract motor carrier being a motor car¬ 
rier, other than a common motor carrier, who is en¬ 
gaged in the transportation by motor vehicle for 
compensation, under contract, of passengers or the 
property of others,®*^ whereas a private motor car¬ 
rier is a person engaged in the transportation by 
motor vehicle of property sold or to be sold by him 
in the furtherance of a private commercial enter¬ 
prise.®® Under such provisions one who operates 
his own trucks solely for the transportation of prop¬ 
erty sold by him in the furtherance of a private 
commercial enterprise is a private motor carrier, 
rather than a contract motor carrier, notwithstand¬ 
ing he receives compensation for delivering the 
goods and under such statutes the status of a 
person as a private motor carrier is not affected by 
the fact that property in the transported goods 
may have passed to the buyers before the transpor¬ 
tation began. 

Classification dependent on continuous and rccur-^ 
ring carriage. It has been held that there is ample 


warrant for separately classifying and dealing with 
private contract carriers who operate in continuous 
and recurring carriage from those who operate as 
simple contract carriers not engaged in operations 
of continuous and recurring carriage,and that 
attempted statutory regulations which would be 
unreasonable and arbitrary as applied to ordinary 
simple contract carriers arc not necessarily so with 
respect to private contract carriers whose contracts 
contemplate continuous and recurrent operations 
over the same highways and in the same territory 
where other transportation by motor or rail is 
available.The test of validity, as to regulations 
imposed on private contract carriers operating in 
continuous and recurrent carriage under the same 
contract, is whether or not the reg'ulations imposed 
arc appropriate for this kind of carrier;'^® if the 
regulations imposed arc appropriate, not unjustly 
discriminatory, and do not unduly interfere with 
the right of property management of such carriers, 
or require them to assume unconstitutional burdens,, 
a statute imposing such regulations is not rendered 
invalid by the mere fact that the same regulations 
are likewise imposed on common carriers,or by 
the circumstance that none of them is imposed on 
other classes of private contract carriers, not op¬ 
erating in continuous and recurrent carriage.'^® 


which corporation engaged in gar¬ 
bage collection was required to haul, 
constituted property within stalutc 
defining a contract carrier as one 
transporting “properly” under con¬ 
tract —State V Diamond Tank Trans¬ 
port 97 P.2d 145, 2 Wash.2d 13. 

66. U S —Grolbcrt v Board of Rail¬ 
road Com’rs of Slate of Iowa, D.C. 
Iowa, dO F 2d 321 

Ark.—Arkansas Exp v. Columbia 
Motor Transport Co., 205 S.W.2d 
716, 212 Ark. 1. 

Pa.—^Weisberger v. Pennsylvania 
Public Utility Commission, 7 A.2d 
731, 137 Pa.Super 17. 

Particular operators 

(1) The fact that part of a route 
is covered by horses and sleighs dur¬ 
ing the winter does not change the 
character of a carrier operating mo¬ 
tor trucks from that of a common or 
public carrier to that of a private 
carrier.—Stoner v. Underselh, 277 P. 
437, 85 Mont. 11. 

(2) Motorist who daily hauled 
passengers between intermediate 
points along the route traveled by a 
licensed carrier of passengers, and 
collected a weekly fee ostensibly for 
carrying such passengers’ luggage, 
but who never demanded any pay for 
such carriage and claimed that the 
fees were paid voluntarily, was not 
a contract carrier—Black v. Palmer, 
168 S.W.2d 752. 293 Ky. 231. 


(3) Agent for oil company operat¬ 
ing under bulk station agent’s em¬ 
ployment contract, was held not a 
“contract motor carrier.”—Standard 
Oil Co V. Public Service Commission 
of Wisconsin, 259 N W 598, 217 Wis. 
563 

67, U.S.—Interstate Commerce Com¬ 
mission V. A W. Stickle & Co , D 
C Okl, 41 F.Supp. 268, aflirnied, 

C.CA., A W. Stickle & Co. v. In¬ 
terstate Commerce Commission, 128 
P 2d 155, certiorari denied 63 S Ct. 
46, 317 U.S 650, 87 L Ed. 52.3, in 
which order denying ccrliorari was 
withhold 63 S.Ct. 67, rehearing de¬ 
nied '63 S.Ct 154, 317 US. 707, 87 
LEd. 564. 

N Y.—Motor Haulage Co. v. Malt- 
bie, 57 NB2d 41. 293 NT. 338, IGl 
A.L.R 401. 

Wyo —Russell v. Waller Schultz 
Wholesale Grocery Co, 64 P.2d 610, 
51 Wyo. 125. 

Deflnitiou as embracing commosL-law 
“private carrier” 

Under such a statute the term 
“contract carrier” embraces the com¬ 
mon-law term of “private carrier.”— 
Motor Haulage Co. v. Mallbie, 57 N. 
B.2d 41, 293 NY. 338. IGl A.L.R. 401 

6C, Wyo —Russell v. Walter Schultz 
Wholesale Grocery Co., 64 P.2d 610, 
51 Wyo. 125. 


Similar definition 

“l*rivatc (‘.arrier” by motor vehicle 
has b(‘i‘n defined in statute as any 
person, not a common carrier or con¬ 
tract carn(‘r, who or whicli trans¬ 
ports by motor vehicle property of 
which such person is the owner, les¬ 
see, or baih'c when such transporta¬ 
tion is for the purpose of lease, 

rent or bailment or. in furtherance of 
any commercial enlerjinse —Motor 
Ilaulagti Co. V. MaUbi(‘, 57 N E.2d 41, 
293 NY 338, 161 A.L R 401 

69. Wyo.—Russell v. Walter Schultz 
Whole.salo Grociiry Co., 64 l*.2d 610, 
51 Wyo. 125. 

70. Wyo.—Russell v. Walter Schultz 
Whoh'sale Clrocery Co., supra 

71. Fla.—Riley v. Lawson, 143 So. 
619, 106 Fla. 621. 

Basis of rule 

Private contract carrions who op¬ 
erate in continuous and recurring 
carnage arc in many respects re- 
nuired to conduct their motor ve¬ 
hicles operations in exactly the same 
mann(*r as a common carrier, with 
respect to the continuous and recur¬ 
rent use of available road facilities. 
—Riley V. Lawson, supra. 

72. Fla.—Riley v. Lawson, supra. 

73. Fla.—Riley v. Lawson, supra. 

74. Fla.—Riley v. Lawson, supra. 

75. Fla,—Riley v. Lawson, supra. 
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Private or contract carriers by motor vehicle may 
be subjected to public regulation; but they cannot by 
legislative edict be compelled to become public or com¬ 
mon carriers. 

The state has power to impose regulations on 
private or contract carriers by motor vehicle when 
using the public highways for the transaction of 
their business,been held that a munici¬ 
pality’s power of regulation extends to automobiles 
used for hire on special trips.Accordingly some 
statutory and municipal regulations of public serv¬ 
ice motor vehicles are held to apply to motor vehi¬ 
cles, operating under private definite contracts, in 
the business of transporting persons or propert}" for 
hire over the public highways,particularly where 
they do not enter into such business until after the 
enactment of the statute.''^ Other regulations, 
however, have been held not to embrace motor ve¬ 
hicles operated under private definite contracts, 


§ 47 

especially where it is evident from the language 
of the statute that it was the intention of the legis¬ 
lature, in providing for the regulation of motor ve¬ 
hicle transportation, to limit such regulation to com¬ 
mon carriers.Under some statutory schemes an 
administrative body is given limited jurisdiction 
over contract carriers by motor vehicle only be¬ 
cause regulation of their services was found nec¬ 
essary in order effectively to regulate common car¬ 
riers by motor vehicle in the public interest.^- 

The fact that such regulations may interfere 
with a contract made by a private contract carrier 
does not necessarily render them invalid since con¬ 
tracts which relate to the use of the highways must 
be deemed to have been made in contemplation of 
the regulatory authority of the state. However, 
the regulation of private shipping through private 
contract carriers should not unnecessarily interfere 
with the right of private contract,^'^ and a shipper 


70. IT S.—Stephenson v. Binford, 

Tex, 53 set. 181, 287 U.S. 251, 77 
L.Ed. 288. 87 A.L.R. 721—Ogden & 
Moffett Co. V. Michigan Public 
Utilities Commission, D.C Mich , 58 
F2d 832, affirmed 52 S.Ct. 495, 286 
U.S. 525, 76 LEd. 1268—Continent¬ 
al Baking Co v. Woodring, D.C 
Kan., 55 P.2d 347, affirmed 52 S.Ct. 
595, 286 U.S. 352, 76 L.Ed. 1155, 
81 ALR. 1402—Pordham Bus Cor¬ 
poration V. U. S, DC N.T., 41 P. 
Supp. 712—Finn v. Railroad Com¬ 
mission of State of California, D.C. 
Cal, 2 F.Supp. 891. 

Cal.—Morel v. Railroad Commission 
of California, 81 P.2d 144, 11 Cal. 
2d 488 

Fla—State ex rel. Kelley v. Ram¬ 
sey, 181 So. 885, 132 Fla. 647— 
State ex rel. Fohl v. Karel, 180 So. 
3, 131 Fla. 305. 

Md.—Rutledge Co-op. Ass'n, Inc., v. 
Baughman, 138 A. 29, 153 Md. 297, 
56 AL.R. 1042. 

Mo.—State v. Sanderson, App., 128 
S.W.2d 277. 

Ohio —Hazelton v Public Utilities 
Commission of Ohio, 60 N'.E.2d 673, 
145 Ohio St. 34. 

Wash.—Elkins v. Schaaf, 102 P.2d 
230, 4 Wash.2d 12. 

Wyo.—State v. Grimshaw, 53 P.2d 13, 
49 Wyo 192. 

42 C J. p 647 note 52. 

As affected by license and certificate 
regulations see infra § 94. 
Renting of vehicles by liverymen 
see infra §§ 760-769. 

Effect on existing public service 
In regulating private contract car¬ 
riers a commission may, in general, 
be guided by the effect of their use 
of the public highways on existing 
public service.—Baltimore & A. R. 
Co. V. Lichtenberg, 4 A.2d 734, 176 
Md. 383, appeal dismissed U. S. v. 


Baltimore & A. R. Co, 60 S.Ct. 297, 
308 U.S. 525, 84 LEd. 444. 

77. Tex—Craddock v. San Antonio, 
Civ.App., 198 S.W. 634. 

7S. Ga.—McEntyre v. Georgia Pub¬ 
lic Service Commission, 168 S.E. 
246, 176 Ga. 398 

Ohio.—Bray v. Public Utilities Com¬ 
mission, 40 N-E 2d 666, 139 Ohio 
St. 409. 

Okl—Barbour v. Walker, 259 P. 552, 
126 Okl. 227, 56 A.L.R. 1049. 

Wash.—Elkins v. Schaaf, 102 P.2d 
230, 4 Wash.2d 12. 

42 C J p 647 note 54. 

Itepenl limited to common carriers 
A statute repealing earlier statutes 
as far as they apply to motor com¬ 
mon carriers does not repeal a stat¬ 
ute in so far as it applies to private 
or contract carriers.—^iMontgomery & 
Atlanta Freight Lines v. Georgia 
Public Service Commission, 166 S.E. 
200, 175 Ga. 826. 

79. Cal —Holmes v. State R. Com¬ 
mission, 242 P. 486, 197 Cal. 627. 

SO. Ark.—Jones v. Ferguson, 27 S.W. 

2d 96, 181 Ark. 522. 

Cal.—Lang v. Railroad Commission 
of California, 42 P.2d 639, 2 Cal. 
2d 550. 

42 C.J. p 648 note 58. 

A passenger charter service oper¬ 
ated incidentally by company, where¬ 
by special contracts were made with 
individuals or groups to transport 
them on special trips, was not an 
operation of the company as an “au¬ 
tomobile transportation company” as 
defined by statute, so as to bring 
such charter service within the stat¬ 
utory powers, and duties of the de¬ 
partment of public service.—^North 
Bend Stage Lines v. Schaaf, 92 P.2d 
702, 199 Wash. 621. 
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81. U S.—Continental Baking Co. v. 
Woodrmg, D.C Kan., 55 P.2d 347, 
affirmed 52 S Ct. 595, 2S6 US. 352, 
76 L.Ed. 1155, SI ALR. 1402. 

Ariz.—State v Smith, 252 P. 1011, 
31 Ariz. 207. 

Ark.—Jones v. Ferguson, 27 S.W.2d 
96, 181 Ark 522. 

Colo.—Burbridge v. Public Utilities 
Commission, 12 P.2d 1115, 91 Colo 
134. 

Idaho.—Malone v. Van Etten, 178 P. 

2d 382, 67 Idaho 294. 

Kan.—Volok v. McCarter Truck Line, 
131 P.2d 713, 156 Kan. 128. 

Wash.—Big Bend Auto Freight v 
Ogers. 269 P. 802, 148 Wash. 521 

82. Pa.—Philadelphia Ass’n of 
Wholesale Opticians v, Pennsyl¬ 
vania Public Utility Commission, 
30 A.2d 712, 152 Pa.Super. 89. 
Purposes of statute giving com¬ 
mission limited authority to regulate 
contract carriers by motor vehicle 
were to promote, in public interest, 
safe, adequate, economical, and effi¬ 
cient service by common carriers by 
such vehicles at just and reasonable 
rates, without unjust discrimination 
and unfair or destructive practices, 
improve relations between common 
carriers and other carriers, coordi¬ 
nate their services, and prevent com¬ 
mon carriers from masquerading as 
contract carriers.—Philadelphia Ass'n 
of Wholesale Opticians v. Pennsyl¬ 
vania Public Utility Commission, su- 

i pra. 

83. U S.—Stephenson v. Binford, 
Tex., 53 S.Ct. 181, 287 U.S. 251, 77 
L.Ed. 288, 87 A.L.R. 721—Sproles 
V. Binford. Tex, 52 S.Ct. 581, 286 
U.S. 374, 76 L.Ed. 1167. 

84. Ohio.—Bray v. Public Utilities 
Commission, 40 N.B,2d 666, 139 
Ohio St. 409. 
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by contract carrier should have liberal opportunity 
to contract for transportation of his goods or mer¬ 
chandise with carriers who offer the best facilities 
and rates unless it clearly appears that a contrary 
policy is necessary to protect the public interest.^^ 
Regulatory provisions should be construed, if pos¬ 
sible, so as to advance, and not defeat, a legisla¬ 
tive intent to permit the use of the highways for the 
transportation of passengers and property under 
private contract as well as by common carriers.^® 

Subjecting private carriers to common carrier 
regulations. A motor vehicle operator who is in 
fact a private carrier cannot, by legislative edict or 
command, be compelled to become a public or com¬ 
mon carrier so as to be subject to regulations which 
are applicable to common carriers,S7 nor can the 
state bring about the same result by imposing as 
a condition precedent to the enjoyment of the privi¬ 
lege of using the highways the unconstitutional re¬ 
quirement that the private carrier become a com¬ 
mon carrierstatutes to this effect are contrary 
to the due process clause of the federal Constitu¬ 
tion. A statute may be valid although it imposes 
on both private contract carriers and common car¬ 
riers some regulations which are similar,^^ at least 
where the regulations imposed on the two classes 
are imposed on each class considered by itself, and 
are appropriately imposed on both classes but a 


statute is invalid which, although not in express 
terms demanding that a private carrier shall con¬ 
stitute itself a common carrier, nevertheless accom¬ 
plishes this result by indiscriminately subjecting 
both to the same obligations and regulations.92 

Transporting own property. Some regulations 
pertaining to motor vehicles operating under pri¬ 
vate contracts have been held not to apply to a 
person transporting only his own property ,*33 and 
the fact that a statute makes a classification to* 
this effect does not make it lacking in uniformity.9^ 

§ 48. Exclusion from, or Restrictions as to„ 
Streets or Highways 

a. Exclusion 

b. Restrictions 

a. Exclusion 

The state under its police power may forbid the op*- 
eration of public service motor vehicles on the public 
streets or highways, and may delegate such power of 
prohibition to an administrative body or a municipality;, 
but a municipality may not prohibit such operation where 
it has power merely to regulate. 

Since an individual has no inherent right to use 
the public streets and highways as a place for con¬ 
ducting a business of operating motor vehicles for 
hire, as discussed supra § 10, the state,under its: 


85. Ohio.—Bray v Public Utilities 
Commission, supra. 

86. Tenn—Slate v. Harris, 76 S.W, 
2d 324. 16S Tenn 159. 

87. U.S.—Morf v. Ingels, D C Cal., 
14 P Supp. 922, affirmed Ingols v. 
Morf, 57 S.Ct 439, 300 US. 290, 81 
LEd. 653—Finn v. Bailroad Com¬ 
mission of Stale of California, D.C. 
Cal, 2 P.Supp 891, 

Ga — 'Corpus Juris cited in McIntyre 
V. Harrison, 157 S E. 499, 506, 172 
Ga. 65. 

Ky.—Louisville Taxicab & Transfer 
Co. V. Blanton, 202 SW.2d 433, 305 
Ky. 17 S. 

Ohio.—^Affiliated Service Corporation 
V. Public Utilities Commission of 
Ohio, 1S6 NE 703, 127 Ohio St. 
47, 103 A.L.B. 264. 

Or.—Purple Truck Garage Co. v. 
Campbell, 250 P. 213, 119 Or 484, 
51 A.L.R 816 
42 C.J. p 648 note 60. 

Statutes licld valid 

Particular statutes have been held 
not invalid as attempting to convert 
private contract earners by motor 
vehicles into common carriers so as 
to fall within the operation of the 
rule set forth in the text 
U.S—Stephenson v. Binford, Tex., 53 
S.Ct. 181, 2S7 U.S. 251, 77 L.Ed. 28S. 
87 A.L R 721—Continental Baking 
Co. V. Woodring, D.C.Kan., 55 P.2d 


347, affirmed 62 S.Ct 595, 286 U.S 
352, 76 L.Ed. 1155, 81 A L R. 1402 
—Sanger v Lukens, D.C Idaho, 24 
F.2d 226, reversed on other 
grounds, CCA, 26 P 2d 855. 

Cal.—Morel v. Railroad Commission 
of California, 81 P.2d 144, 11 Cal.2d 
488. 

Colo-—Bushnell v People, 19 P 2d 
197, 92 Colo. 174, followed m Kim¬ 
ble V. People, 19 P.2d 20S, 92 Colo. 
197, and Ludlow v. People, 19 P.2d 
210, 92 Colo 195. 

Ga.—McEntyre v. Georgia Public 
Service Commission, 168 S.E 246, 
176 Ga. 398. 

Mo.—State v. King, 188 A. 775, 135 
Me 5. 

Md.—Rutledge Co-op. Ass’n, Inc., v. 
Baughman, 138 A. 29, 153 Md. 207, 
56 A.LR 1042. 

Mass.—Commonwealth v. Reardon, 
185 N.E. 40, 282 Mass. 345. 

Va.—Savage v. Commonwealth, 147 
S E 262. 152 Va. 992. 

83. U.S —Frost v. Railroad Commis¬ 
sion of State of California, Cal., 
46 set. 605, 271 US 583, 70 LEd. 
1101, 47 A.L.R. 457. 

89. U.S.—Frost v. California R. 
Commn., Cal., 46 S Ct. 605, 271 U S. 
530, 70 LEd 1101, 47 A.L.R. 457 

42 C S. p 648 note 61. 

90. U.S.—Stephenson v. Bmford, 

216 


Tex, 53 S.Ct. ISl, 287 U.S. 251, 7T 
L.Ed. 288, 87 A.L.R. 721. 

Or.—Ander.son v. Thomas, 26 r.2d 
CO, 144 Or. 572. 

Wis.—United Parcel Service of Mil¬ 
waukee V. l^ublic Service Commis¬ 
sion, 4 ]SrW2d 138, 240 Wis. 603, 
rehearing denied United Parcel 
Service of Milwaukee, v. Public 
Service Commission of Wisconsin 
5 ]SrW2d 635, 210 Wis. 600 

91. U S —Stephenson v. Binford, 
Tex, 53 S.Ct. 181. 287 U.S. 251, 77 
L.Ed. 288, 87 A.L.R. 721, 

92. U.S—Smith v. Cahoon, Cal., 51 
S.Ct. 582, 2S3 U.S. 553, 75 LEd. 
1264. 

93. Cal.—Holm(‘s v. Slate R- 
Commn., 242 l\ 4 86, 197 Cal. 627. 

42 C.J. p 647 note 56. 

Persons carrying thoir own goods as 
exempt from regulations governing 
motor carriers generally see supra 
§ 46 h (2). 

94. Cal.—Holmes v. State R. 
Commn, supra. 

Wash.—Elkins v. Schaaf, 102 P.2d 
230, 1 Wash 2d 12 

95. U.S.—Ortiz V. Public Service 
Commission of Puerto Rico, C.C.A. 
Puerto Rico, 108 F.2d 815. 

Ga—Bunn v. City of Atlanta, 19 S.E- 
2d 553, 67 Ga.App. 147, certiorari 
denied 63 S.Ct. 73, 317 U.S. 666, 87 
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police power,may, either directly or acting 
through an administrative body, forbid the right 
to operate public service motor vehicles on the pub¬ 
lic streets or highways. So also, except to the ex¬ 
tent that power in the matter has been delegated 
to another governmental agency,^a municipality,^^ 
under its power generally to regulate the use of 
its streets and to exercise entire jurisdiction and 
control over them,^9 may prohibit the use of its 
streets for the operation of public service motor 
vehicles for hire, for example, such vehicles as jit¬ 
ney busses^ or taxicabs,2 and, if there is a demand 
for the service rendered by such vehicles, the reme¬ 
dy for the prohibition of such service is political 
and not judicial.^ As the rule is sometimes ex¬ 
pressed, the privilege or right to use the public 


highways or streets as a place wherein to conduct 
the business of carrying passengers or freight for 
hire is one which the state, or a municipality under 
its delegated power, may either extend or with¬ 
hold,^ and which it may grant to some and refuse 
to others,^ without violating either the due process 
clause or the equal protection clause of the federal 
Constitution. 6 

On the other hand, a municipality cannot pro¬ 
hibit the operation of such vehicles, where the 
power granted to it is merely that of regulation 
thereof;'^ nor does its general welfare powers au¬ 
thorize prohibition, where such vehicles are not 
shown to be inherently dangerous to other travelers 
on the streets.^ Municipal regulations have been 


L.Ed. 535, rehearing denied 63 S.Gt. 
333, 317 US 711. S7 L.Ed. 566. 
Hawaii.—Territory v. Fung, 34 Ha¬ 
waii 52. 

Idaho.—In re Public Utilities Com¬ 
mission’s Investigation, 1 P.2d 627, 
51 Idaho 56. 

Ill.—Chicago Motor Coach Co. v. City 
of Chicago, 169 N.E. 22, 337 Ill. 
200, 67 AL.R. 834. 

K;y.—Slusher v. Safety Coast Trans¬ 
it Co., 17 S.W2d 1012, 229 Ky. 731, 
66 A.L.R. 1378 

N.Y.—Welch V, Hartnett, 215 N.Y.S. 
540, 127 Misc. 221. 

KC.—Suddreth v. City of Charlotte, 
27 SE2d 650, 223 N.C. 630. 

Tex.—^New Way Lumber Co v. 
Smith, 96 S.W.2d 282, 128 Tex. 173 
—Britton v Smith, CivApp., 82 S. 
W.2d 1065—^Ex parte Sparks, 2 S, 
W.2d 449. lOS Tex.Cr. 619—Ex 
parte Sepulveda, 2 S.W,3d 445, 108 ] 
Tex Cr. 533. 

Va.—^Kizee v. Conway, 35 S E.2d 99, 
184 Va. 300. 

W.Va.—Reynolds Transp. Co. v Pub¬ 
lic Service Commission, 26 S E.2d 
519, 125 W.Va. 690. 

42 C J. p 641 note 58 [a], p 650 note 9. 
Exclusio-n of motor vehicles general¬ 
ly from streets and highways see 
supra § 31. 

“The right of an omnibus corpora¬ 
tion as a common carrier to estab¬ 
lish its lines within a. State is de¬ 
pendent upon an interpretation of the 
intention of the State Legislature 
as shown in the statutes."—Village 
of Bronxville v. Maltbie, 30 N.E.2d 
475, 47S, 284 N.Y. 206. 

Slscontlnnaiice of hurdensome serv¬ 
ice 

A commission may be authorized 
to require discontinuance of any mo¬ 
tor earner service which has become 
unduly burdensome on the highways 
and to the safety of the public in the 
use of the highways—Railroad Com¬ 
mission of Texas v. Red Arrow 
Freight Lines, TexCiv.App., 167 S. 
W.2d 249, error refused, 


90. Utah.—Gilmer v. Public Utilities 
Commission of Utah, 247 P. 284, 67 
Utah 222. 

Vt.—State V. Gamelin, 13 A.2d 204, 
111 Vt. 245—In re James, 132 A. 
40, 99 Vt. 265. 

42 C.J. p 650 note 9. 

97. Or.—^Dent v. Oregon City, 211 P. 
909, 106 Or. 122. 

42 C J. P 650 note 10. 

93. Ga.—Bunn v. City of Atlanta, 19 
S.E.2d 553, 67 Ga.App. 147, certio¬ 
rari denied 63 S.Ct. 73, 317 U.S. 
666. 87 L.Ed. 535, rehearing denied 
63 S.Ct. 323, 317 U.S. 711, 87 L.Ed. 
566. 

Ya.—Kizee v. Conway, 35 S.E.2d 99, 
184 Va, 300. 

43 C.J. p 650 note 11, 

99. Tex—^Parsons v. City of Galves¬ 
ton. 84 S.W.2d 996, 125 Tex. 568. 

42 C.J. p 650 note 11. 

1. Ga.—Clem v. City of La Grange, 
149 SE. 638, 169 Ga. 51, 65 A.L.R. 
1361—Bunn v. City of Atlanta, 19 
S B.2d 553, 67 Ga.App. 147, cer¬ 
tiorari denied 63 S.Ct. 73, 317 U-S. 
666, 87 L.Ed, 535, rehearing denied 
63 S.Ct. 323, 317 U.S. 711, 87 L Ed. 
566. 

42 C.J. p 651 note 12. 

2. Ga.—Clem v. City of La C?range, 
149 S E. 638, 169 Ga. 51, 65 A.L.R. 
1361. 

Tex.—^Parsons v. City of Galveston, 
84 S.W.2d 996. 135 Tex. 668. 

3 _ Qa.—Schlesinger v. Atlanta, 129 
S.E. S61, 161 Ga. 148. 

4. U.S. — Finn v- Railroad Commis¬ 
sion of State of California. D.C. 
Cal., 2 P.Supp. 891. 

Ga.—Rogers v. Carr, 47 S.E.2d 813 
—Atlanta Veterans Transp. v. 
Jenkins, 47 S.E.2d 324 —MclVhorter 
V. Settle. 43 S.E.2d 247, 202 Ga. 334 
—Clem V. City of La Grange, 149 
S.E. 638, 169 Ga. 51, 65 A.L.R. 1361. 
N.C.—^Atlantic Greyhound Corp. v 
North Carolina Utilities Commis- 
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Sion, 47 S.E 2d 473, 229 N.C. 31— 
Suddreth v. City of Charlotte, 27 
S.E.2d 650, 223 N.C. 630. 

Tenn.—Spoone v. Mayor & Aldermen 
of Town of Morristown, 206 S.W. 
2d 422, 1S5 Tenn. 454. 

Tex—Parsons v City of Galveston. 

84 S.W.2d 996, 125 Tex. 568. 

Va—^Kizce v. Conway, 35 S.B.2d 99, 
184 Va. 300. 

42 C.J p 676 note 71. 

5. Va.—Kizee v. Conway, supra. 
W.Va.—Reynolds Transp. Co. v. Pub¬ 
lic Service Commission, 26 S.E.2d 
519, 125 W.Va. 690—Ex parte Dick¬ 
ey, 85 S.E. 781, 76 W.Va. 576, L.R. 
A.1915F 840. 

42 C.J. p 676 note 72. 

D^imitation. on number of common 
carriers 

Commission may be empowered to 
determine number of persons who 
should be permitted to operate com¬ 
mon carrier motor vehicles.—^Michi¬ 
gan Public Utilities Commission v. 
Krol, 222 N.W. 718, 245 Mich 297. 

6- Ga.—Schlesinger v. Atlanta, 129 
SB, 8G1, 161 Ga 148. 

42 C.J. P 676 note 73. 

7 . Ill,—Chicago Motor Coach Co. v. 
City of Chicago, 169 N.E. 22, 337 
Ill. 200, 67 A.L.R. 834. 

Tex.—City of Port Worth v. Lillard, 
294 S.W 831, 116 Tex. 509—City of 
Arlington v. Lillard, 294 S.W. 829, 
116 Tex. 446. 

42 C.J. P 651 note 15. 

ItegnlatioxL, not prohibition, held in- 
volved 

City ordinance providing that com¬ 
mercial motor carriers passing 
through the city should take a cer- 
I tain route was not invalid on ground 
that city denied the use of its streets 
to public carriers licensed by the 
state, since the power exercised by 
the city was that of regulation and 
not of prohibition.—^Blumenthal v. 
City of Cheyenne, Wyo., 186 P.2d 556, 

a Fla.—Quigg V. State, @3 So. 139. 




MOTOR VEHICLES 


60 C.J.S. 


s 48 

held invalid which in effect deny the use of the 
streets of the municipality to motor carriers en- 
gag'ed in intercity transportation.^ 

b. Restrictions 

Public service motor vehicles are subject to reason¬ 
able regulations as to the routes they may pursue, and 
may be excluded from particular streets or areas. 

Public service vehicles such as jitneys, taxicabs, 
motor busses, and the like, which make use of the 
streets or highways for hire or profit, are subject to 
reasonable regulation by the legislature, a munici¬ 
pality, or an administrative body as to the routes 
they may pursue,^® and may be required to restrict 
their operations to certain designated streets or 
highways.il They may be prohibited from using 
certain streets or areas of the city,i^ such as an 


area wherein the traffic is congcstcdis or a street or 
zone of the city where there is streetcar service,i^ 
or they may be restricted in their use of such 
streets or areas ;is and where a licensee is required 
to comply with all regulations with respect to routes 
as may be reasonably established from time to time, 
he may be prohibited from using certain streets, 
even though his license authorizes him to operate 
his vehicles thereon.i^ A city’s power of regula¬ 
tion in this respect applies to interurban motor 
busses or trucks as far as they operate within the 
city limits.1'^ Such regulations are a valid exer¬ 
cise of the police power of the state or municipali- 
ty,is and are presumed to be valid,unless no state 
of facts could exist which would warrant their 
passage and are generally held to be constitu¬ 
tional and valid,2i unless arbitrary and unreason- 


84 Fla. 164—Curry v. Osborne. 79 
So. 293, 76 Fla 39, 6 A.L H. 108. 

42 C.J. P 651 note 16. 

9 , Tex—City of Port Worth v. Lil- 
lard, 294 S W. 831, 116 Tox. 509— 
City of Arlington v. Lillard, 294 S. 
W. 829, 116 Tex, 44G—City of Dal- 
ling’er v. Nichols, Civ.App., 297 S 
W 480—City of Winters v. Murph- 
ey, Civ.App., 297 S.W. 479. 

Direct or indirect exclusion 

A city could not exclude motor bus 
company operating under permit of 
state commission from use of streets 
by nondesignation of route over city 
streets, or indirectly by arbitrary 
designation so unreasonable as to 
preclude proper usg. —Lincoln Park 
Coach Co. V. City of Detroit, 294 N- 
W*. 149, 295 Mich. 189. 

10. Ga.—Clom v. City of La Grange, 
149 SE. 638, 169 Ga. 51, 65 A.L.R 
1361. 

Ky.—Bell Bros. Trucking Co v. Kel¬ 
ley. 127 S.W.2d S31, 277 Ky. 781. 
Mass.—Commonwealth v. Rico, 158 
NE. 797, 261 Mass. 340, 55 A.L.R. 
1128. 

Mich.—Lincoln Park Coach Co. v. 
City of Detroit, 294 N W. 149, 295 
Mich. 189—^North Star Line v. City 
of Grand Rapids, 244 N.W. 192, 259 
Mich. 654. 

N.M —^Whitfield v. City Bus' Lines, 
187 P2d 947, 51 N.M. 434. 

S.C—Huffman v. City of Columbia, 
144 S.E. 157. 146 S.C. 436. 

Tex.—^Woolf V. Del Rio Motor 
Transp. Co., Civ.App., 27 S.W.2d 
874 

Wyo.—Blumeiithal v. City of Chey¬ 
enne, 186 P.2d 556. 

42 CJ. p 643 note 89, p 651 note 18. 
Restrictions as to use of streets and 
highways by motor vehicles gener¬ 
ally see supra § 31. 

Departure from route because of me. 
clianical trouble 

The operation of a, bus, not for 


hire, on a street not designated in 
franchise for purpose of locating sus¬ 
pected mechanical trouble, did not 
constitute a violation of traffic regu¬ 
lation requiring operation of an om¬ 
nibus upon designated route only.— 
Weidenfeld v. Surface Transp. Corp. 
of N. Y., 55 N.Y.S.2d 780, 269 App 
Div 341 

11. Ind.—Stuck V Town of Beech 
Grove, 166 NE. 153, 201 Tnd. 78. 

Ky—Bell Bros. Trucking Co. v. Kel¬ 
ley, 127 SW.2d 831, 277 Ky. 781 
Tex.—^Ex parte Schuttc, 42 SW.2d 
252, 118 Tex.Cr, 182. 

42 C.J. p 651 note 19. 

12. U S.—Butler-Ncwark Bus Line 

V. Sinclair, D C.N.J., 34 F.2d 780— 
Lowe V. City Council of Augusta, 
DC.Ga., 45 P Supp 143. 

Ind.—Stuck V Town of Beech Grove, 
106 NE. 153, 201 Ind 78. 

Mich.—Red Star Motor Drivers’ 

Ass’n V. City of Detroit, 221 N.W. 
622, 244 Mich. 480, followed in City 
of Detroit v. Webster, 22l N.W 
629, 244 Mich. 503—^Highway Motor 
Bus Co. V, City of Lansing, 213 N. 

W. 79, 238 Mich. 146—Red Star 
Motor Drivers’ Ass’n v. City of De¬ 
troit, 208 NW. 602, 234 Mich, 398, 
execution of decree stayed 210 N. 
W. 496, 236 Mich. 422, error dis¬ 
missed 48 S.Ct 27, 275 U.S. 480. 72 
L.Ed 386. 

N J —People's Rapid Transit Co. v. 
Atlantic City, N.J.Sup , 144 A 630, 
105 N J.Law 286, affirmed Parlor 
Car Deluxe Coach Co. v. Atlantic 
City, 149 A. 893, 106 N.J.Law 587 
Pa—Commonwealth v. Kennedy, 195 
A 770, 129 Pa Super. 149. 

42 C J. p 651 note 20. 

Exclusion from parks see supra § 36. 
“Parkway” 

A particular avenue was held to bo 
a "parkway” within the purview of a 
statute giving a commission power 
to enact regulations to prevent the 
use of a parkway by public omni¬ 
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buses.—BuLlcr-Newark Bus Tjine v. 
Sinclair D C N J., 34 F 2d 780 

13. Fla.—State v Quigg, 114 So. 
859. 94 Fla. 1050. 

42 C.J. P 651 note 21. 

14. a.P—Soboenfeld v. Seattle, D.C- 
Wash., 205 F 726. 

42 C.J. i> (551 note 22. 

15. S.C—Columbia v. Alexander,. 
119 vSE. 241, 125 S.C. 530, 32 A.L. 
R. 710 

1C. Ohio—Taylor v. Toledo, 15 Ohio 
App 475. 

42 C.J. p 051 note 24. 

17. Tex.—Waul V. Ft. Worth, Civ. 
App., 258 S.W. nil. 

Wyo—niiniif'nthal v. City of Chey¬ 
enne, ISO P.2d 5515 

Powiu* as to interurban traflic gen¬ 
erally set* supra § 45 b. 

18. Ky—IJell Bros. Trucltmg Co. v- 
Kelley, 127 S.W 2a 831, 277 Ky. 78L 

43 C.J. p 651 note 26 

19. U.S.—Sehoorifeld v. Seattle, D.C. 
Wa.sh., 305 P\ 720. 

20. U.S—Schoonf(‘ld v. Seattle, su¬ 
pra. 

21. Wyo—Blumenlhal v. City of 
Cheyenne, 180 l*.2d 550. 

42 C.J. p 651 note 29. 

SxLci'oachmeut on Jorisdiction of 
commission 

Ordinances designating the streets 
within a municipality upon which 
busses may operate, or prohibiting 
their operaiion on certain strc'cts, do 
not encroach upon the Jurisdiction of 
the public service conimission over 
motorbus common carriers, as long 
as the ordinances do not prevent or 
unreasonably interfere with the util¬ 
ity’s operation under the certificate 
or franchise granted by that com¬ 
mission—Stuck V. Town of Beech 
Grove, 166 N.E. 153, 201 Ind. 78. 
Availability of other relief against 
traffic congestion 

An ordinance specifying a certain 
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a'ble'2'2 or discriminatory.^S 

An ordinance forbidding- jitneys within a street 
railway zone or street does not create a monopoly 
in favor of street railways and it is not invalid 
as an abridgment of the police power of the state, 
or as an infringement of the equal rights of indi- 
viduals26 or of the general well-being of the state.-" 
Such an ordinance does not, in violation of consti¬ 
tutional provisions, take property and privileges, 
without due compensation or process of law, of jit¬ 
ney companies which under former ordinances and 
statutes made investments in the business, since 
their use of the streets is an exercise of a mere li¬ 
cense revocable at the will of the licensor ;-S nor 
is such an ordinance in conflict with, or repugnant 
to, a statute creating a state highway department, 
or regulating the operation of motor vehicles, where 
another statute reserves to the local authorities 
power to license and regulate the operation of mo¬ 
tor vehicles for hire.^® 

War emergency. Under a war emergency act 
comprehensive power may be conferred on a utility 
commission not only over highways generally under 
the control of the municipalities through which they 
run, but also over exceptional highways ordinarily 
controlled by agencies other than municipalities, 
as, for example, a park commission.'^O Under such 
an act a utility commission has been held to have 
power to permit a bus company to operate motor 


busses on a particular avenue from which they had 
theretofore been barred by order of the county 
park commission and in this connection a con¬ 
tention by the park commission that the grant of 
permission is improper because of the unsuitability 
of the existing road surface for bus traffic has 
been held untenable on the ground that the exigen¬ 
cies of war must disregard mere questions of econo¬ 
my and conservation.^- 

Bus operating as private conveyance. An ordi¬ 
nance or traffic regulation empowering the police 
commissioner of a city to designate routes for om¬ 
nibuses has been held not to empower him to desig¬ 
nate a route for a bus not operating as a public 
carrier, but engaged as a private convc^'ance for 
the transportation of children from their homes to 

school.33 

§ 49. Stands or Parking Places; Stations 

a. In general 

b. Depots, terminals, or shelters 

a. In General 

The matter of stands for, and parking, by busses, 
taxicabs, and other public service motor vehicles is sub¬ 
ject to reasonable regulation by the state or a munici¬ 
pality. 

The designation of, and the use and occupation 
of the streets for, stands or parking places for taxi¬ 
cabs or other motor vehicles for hire is a proper 


route IS not unreasonable or void 
merely because the city migrht have 
relieved against congested traffic by 
compelling the construction of a via¬ 
duct or a subway.—Blumenthal v. 
City of Cheyenne, Wyo., 186 P.2d 556. 

Ordinance or resolution 

General regulation of city-wide 
traffic may require enactment of an 
ordinance; but a special designation 
of streets, at the request of the in¬ 
tended user, if fixed hy resolution of 
the city council and approved by the 
mayor, constitutes binding- action on 
the parties concerned.—Lincoln Park 
Coach Co. V. City of Detroit, 294 N. 
W. 149, 295 Mich. 189. 

22. U.S.—Schappi Bus Line v. City 
of Hammond, C.C A.Ind., 11 F.2d 
940, followed in Farina Bus Line 
& Transportation Co. v. City of 
Hammond, 11 F 2d 943, modified on 
other grounds 48 S.Ct. 70, 275 U.S. 
173, 72 L.Ed 222, modified on other 
grounds 48 S.Ct. 66, 275 U.S. 164, 
72 L.Ed. 218. 

42 C J. P 652 note 30. 

23 , s.C —Columbia v. Alexander, 
119 S.E. 241, 125 S.C. 530, 32 A.L.R. 
746. 

42 C.J. p 652 note 31. 


ITnlawful discrimxnatioa held not 
present 

(1) Generally.—Commonwealth v. 
Kennedy, 195 A, 770, 129 Pa.Super. 
149. 

(2) A city ordinance requiring mo¬ 
tor carriers passing through the 
city to take a certain route is not in¬ 
valid on the ground that its effect is 
to discriminate against those resid¬ 
ing along the designated route.— 
Blumenthal v. City of Cheyenne, 
Wyo., 186 P.2d 556. 

(3) An ordinance is not unlawfully 
discriminatory because it allows 
busses hauling passengers to cross a 
certain viaduct, while truckers are 
forbidden to do so, even though the 
weight of the former might be great¬ 
er than that of the latter.—Blumen¬ 
thal V. City of Cheyenne, supra. 

(4) A statute and ordinance pro¬ 

hibiting the operation of busses on 
streets occupied by street railway 
lines or on the first two streets on 
either side of a street so occupied 
and parallel thereto have been held 
not discriminatory and invalid be¬ 
cause excluding from such prohibi¬ 
tion busses operated by the street 
railway company as a part of its 
transportation system.— ^People’s 
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Transit Co. v. Henshaw, C.C.A.Okl., 

20 P.2d 87, certiorari denied 48 S.Ct 

115, 275 U.S. 553, 72 L Ed. 422. 

24. Kan.—Desser v. Wichita, 153 P- 
1194, 96 Kan. 820, L.Pw.A.1916D 246. 

Tex, — Gill V. Dallas, Giv.App., 209 S. 
W. 209. 

25. Ga.—Schlesinger v. Atlanta, 129 
S.E. 861, 161 Ga. 118 

26. Ga.—Schlesinger v. Atlanta, su¬ 
pra. 

27. Ga.—Schlesinger v. Atlanta, su¬ 
pra. 

28. Tex.—Gill v. Dallas, Civ.App., 
209 S.W. 209. 

29. Tex.—Gill v. Dallas, supra. 

30. N.J.—^Essex County Park Com¬ 
mission V. Board of Public Utility 
Com'rs, 34 A.2d 2, 130 N.J.Law 543. 

31. N.J.—^Essex County Park Com¬ 
mission V. Board of Public Utility 
Com’rs, supra. 

32. N.J.—^Essex County Park Com¬ 
mission V. Board of Public Utility 
Com’rs, supra. 

33. N.T.—People v. Weisberger, 24 
N.E.2d 721, 282 N.Y. 1. 
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matter for g-overnmental regulation®^ by the staters 
under its police power,or by subordinate boards 
and commissions to which the matter has been dele¬ 
gated ;3'7 and it has been held that, in passing a 
statute dealing with such matter, the legislature is 
the sole judge of the reasonableness of the method 
adopted.^® A statute relating to public stands for 
the use of taxicabs and motor vehicles for hire in 
cities and towns is not unequal in its application be¬ 
cause the licensing authority may be composed of 
different officers in different cities and towns, or be¬ 
cause its adoption might change the law more in 
some cities or towns than in others.®^ 

Except to the extent that such power is exercised 
by the legislature or delegated to a board or com¬ 
mission, a municipality, under its police power or 
its power to regulate the use of its streets and 
sidewalks, may regulate the matter of parking and 
public stands for taxicabs and other motor vehicles 
for hire on the streets of the city,40 and may 
abolish such stands on the streets^l or prescribe the 
length of time that such vehicles may stand thcre- 
A municipality may prohibit taxicabs or oth¬ 
er motor carriers from standing or parking on cer¬ 
tain streets or on the streets within a designated 


area,or it may permit standing or parking by 
such vehicles only on certain conditions,44 such as^ 
on a permit from a particular department or offi¬ 
cial and an ordinance enacting such a regulation 
is not invalid as constituting a prohibition rather 
than a regulation, where it docs not otherwise 
prohibit free use of the streets in such area, and 
provides for the location of stands at other places, 
outside the designated area,^^ except in so far as it 
may leave the matter to the unregulated discretion 
of a local officer or department.^*^ 

Municipal regulations relating to the establish¬ 
ment of parking stands must be rcasonable.^S An 
ordinance prohibiting automobiles carrying passen¬ 
gers for hire from parking within the city limits, 
is unauthorized and void, where the municipality's, 
statutory authority is merely to regulate the park¬ 
ing of automobiles,^^ and such an ordinance may al¬ 
so be void for unreasonableness.^0 An ordinance 
which makes it unlawful for busses or commercial' 
motor vehicles carrying passengers for hire to- 
park on any of the streets and alleys within the 
municipality, whether or not within a restricted 
area, without first obtaining permission from the 
authorities, is invalid where the need for such a 


34. Mass.—Sullivan v. Police Com’r 
of City of Boston, 23 N.E.2cl 106, 
304 Mass. 113—Morley v. Police 
Commissioner of City of Boston, 
159 N.E. 41, 261 Mass 269—Com¬ 
monwealth V. Rice, 158 N.E 797, 
261 Mass 340, 55 A.L.R. 1128. 

Wis.—Park Hotel Co. v. Ketchum, 
199 N.W. 219, 33 A.L.R. 351. 

Parking- or standing regulations as 
to motor vehicles generally see su¬ 
pra § 28. 

35- Conn.—State v. Muolo, 176 A. 
401, 119 Conn 323 

36. Mrt.—Swann v. Baltimore, 103 
A. 441. 132 Md. 256. 

42 C.J. p 652 note 39. 

37. Md.—Swann v. Baltimore, su¬ 
pra. 

42 C J. p 652 note 40. 

38. Md-—Swann v. Baltimore, supra. 

38. Mass.—In re Opinion of the Jus¬ 
tices. 14 N.E.2d 462, 300 Mass. 602. 

40. Cal—^People v. Galena, 70 P.2d 
724, 24 CaLApp.2d Supp. 770. 

Idaho.—Yellow Cab Taxi Service v. 
City of Twin Palls, 190 P 2d 681. 

Mass.—Morley v. Wilson, 159 N.E. 
41, 261 Mass. 269, certiorari denied 
48 S.Ct 320, 276 U.S. 625, 72 L.Ed 
738—Commonwealth v. Rice, 158 
N.E. 797, 261 Mass. 340, 55 A.L.R. 
1128. 

Mich.—North Star Line v. City of 
Grand Rapids, 244 N.W. 192, 259 
Mich 654. 

Mo.—Jones v. Walker, 209 S.W.2d 
147. 


N J.—Tobey v. Board of Com'rs of 
City of Passaic, 57 A 2d 249, 136 
N.J.Law 457. 

NT.—People v. Smith, 15 N.Y.S 2d 
459. 

Tenn,—Spoone v Mayor & Aldermen 
of Town of Morristown, 206 S.W. 
2d 422, 185 Tenn 454. 

42 C J. p 652 note 43 
Reason for regulation 

A municipal regulation which re¬ 
quires taxicabs to make use of taxi¬ 
cab stands tends to the control of 
public traffic, protects persons from 
annoying solicitation, and prevents 
confusion, disorder, and danger in 
the streets.—In re Opinion of the 
Justices, 14 N.E.2d 462, 300 Mass. 
602—Commonwealth v Rico, 158 N. 
E 797, 261 Mass. 340, 55 A.L.R. 1128. 

41. Cal.—^Ex parte Graham, 269 P. 
183, 93 Cal.App. 88. 

N.C.—Suddreth v. City of Charlotte, 
27 S E,2d 650, 223 N C. 630. 

Tenn.—Spoone v. Mayor & Aldermen 
of Town of Morristown, 206 S.W 
2d 422, 185 Tenn. 454. 

42. La—New Orleans v. Calamari, 
91 So. 172, 150 La. 737. 

42 C.J. p 652 mote 44 

43. Pla.—State v. York, 106 So. 418, 
90 Pla 625. 

42 C.J. p 653 note 46. 

No abuse of police power 

An ordinance which prohibits tax¬ 
icabs and public vehicles from stand¬ 
ing on one-way streets or on streets 
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where limited parking regulations 
are in effect does not constitute an 
abuse of the police power.—Central 
Cab Co. V. City of Portland, 16 A.2d 
129, 137 Me. 169. 

44. Iowa—Ritchhart v. Barton, 186 
N.W. 851, 193 Iowa 271. 

“Emergency” 

Under ordinance . prohibiting the 
parking of automobiles between a 
safety zone and an adjacent curb, 
but containing an ('•'"option in favor 
of public utilities whi)(‘ the driver of 
an automobile is engaged in 'neces¬ 
sary performance of emergency du¬ 
ties, the word "emorgeney" has ref¬ 
erence to a method adopted as an 
expedient for meeting a .situation 
which ordinarily calls for imniediate 
action—Pennes.sey v. T’acifie (3as & 
Electric Co., 124 P.2d 51, 20 Cal.2d' 
141. 

45. Cal.—People v. Galena, 70 P.2d' 
724, 24 Cal.App.2d Supp. 770. 

La.—New Orleans v. Radio, 83 So. 
826, 14G La. 550. 

40. Plo»—State v. York, 106 So. 418, 
90 Pla. 625. 

47. La—^New Orleans v. Badie, 83. 
So. 826, 146 La. 550. 

42 C J. p 663 note 49. 

48. Mass —In re Opinlcn of the Jus¬ 
tices, 14 N.E.2d 462, 300 Ma.ss. 602- 

49, Mo—Baker v Ilasler, 274 S.W. 
1095, 218 Mo.App. 1. 

50, Mo-—Baker v. Hasler, supra. 
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restriction, except in one small area, does not ap¬ 
pear.^ ^ 

Various ordinances relating to the matter of 
parking or standing have been considered not un¬ 
reasonable and confiscatory52 or unlawfully dis¬ 
criminatory,® 3 notwithstanding they restrict stand¬ 
ing or parking by taxicabs or busses while per¬ 
mitting the parking of automobiles by the general 
public on such streets, and providing for certain 
spaces in each business block in the restricted area 
where vehicles carrying freight and express for 
hire may stop for the loading and unloading of 
merchandise from the respective places of business 
in such blocks,5 4 and notwithstanding they permit 
a particular street railway or traction line to stop 
for the purpose of receiving and discharging pas¬ 
sengers at practically the same places denied to 
motor carriers.55 Where a regulation establishing 
public stands is a reasonable and necessary one in 
the administration of public safety, a further by¬ 
law or ordinance may be enacted to make the ob¬ 
servance of the regulation reasonably possible 
through the exclusion of all other vehicles from the 


reserved space.^® 

Motorhiis stops or stations. Regulations have 
been held reasonable and valid which deny a motor- 
bus company the right to use a street for the pur¬ 
pose of a motorbus stop or station to let off or 
take on passengers,®'" or which require such a com¬ 
pany to establish stations or stopping places at 
designated points,^® and prohibit it from stopping" 
its busses on streets to take on or discharge pas¬ 
sengers, except at such stations.^^ Regulations 
have also been held reasonable and valid which 
forbid an autobus to stop in a street outside of the 
stand provided for a longer time than is necessary 
to take on or discharge passengers,®® or forbid it to 
receive or discharge passengers except at the curb 
or the regularly provided stand,and except at the 
nearest side of street intersections®^ and on the 
right-hand side of the street.®^ 

A municipality, under its authority to regulate 
vehicular traffic upon its streets and alleys, may ex¬ 
ercise a reasonable discretion in limiting the num¬ 
ber of stops of commercial busses for the purpose 
of receiving and discharging passengers.®4 An 


51. Pa.—In re Ordinance No. 203 of 
Barnes-boro Borough, 59 Pa.Dist. & 
Co. 495, 39 Mun.L,,B. 19. 

52. Mass.—In re Opinion of the Jus¬ 
tices, 14 NE.2d 4G2, 300 Mass. 602 
—Commonwealth v. Rice, 158 N.E 
797, 261 Mass.t.340, 55 A.L.R. 1128. 

N.T.—People v.-Smith, 15 N.TS.2d 
459. 

Ohio.—Eastern Ohio Transport Cor¬ 
poration V. Village of Bridgeport, 
185 N.E. 891, 44 Ohio App 433, er¬ 
ror dismissed 184 N.E. 852, 126 
Ohio St. 238 
42 C J. p 653 note 51. 

Feciiniarj loss 

The fact that operators of taxicabs 
will suffer pecuniary loss or injury 
from enforcement of ordinance pro¬ 
hibiting them from using streets for 
cab stands and requiring them to ob¬ 
tain private property for their stands 
does not establish that ordinance is 
unreasonable or invalid.—Spoone v. 
Mayor & Aldermen of Town of Mor¬ 
ristown, 206 SW2d 422, 185 Tenn. 
454 

53. N.T.—People v. Smith, 15 N.Y.S. 
2d 459. 

Tenn.—Spoone v. Mayor & Aldermen 
of Town of Morristown, 206 S.W.2d 
422, 185 Tenn. 454. 

42 C.J. p 653 note 52 
Classification, held reasonable 

In regulating the stopping, park¬ 
ing, and loading of vehicles within a 
congested area, a municipality may 
properly differentiate between busses 
and taxicabs on one hand and other 
types of vehicles on the other hand, 
and also between busses on the one 


hand and taxicabs on the other.—In 
re Ordinance No. 203 of Barnesboro 
Borough, 59 Pa.Dist. & Co. 495, 39 
Mun.L.R. 19. 

54. Ohio.—Eastern Ohio Transport 
Corporation v. Village of Bridge¬ 
port, 185 N.E. 891, 44 Ohio App. 
433, error dismissed 184 N.E. 852, 
126 Ohio St. 238. 

42 C.J. p 653 note 53. 

55. Ohio.—Eastern Ohio Transport 
Corporation v. Village of Bridge¬ 
port, supra. 

56. Cal.—People v. Galena, 70 P.2d 
724, 24 CalApp.2d Supp. 770. 

Mass—Commonwealth v. Rice, 158 N. 
E. 797, 261 Mass. 340, 55 A.L..R. 
1128. 

57. Ohio.—Perrysburg v. Ridgway, 
140 N.E. 595. 108 Ohio St. 245. 

Tenn.—Tennessee Coach Co. v. May¬ 
or, etc., of City of Lenoir, 167 S. 
W.2d 335, 179 Tenn. 453, 144 A.L. 
R, 1116. 

Ordinance held regulatory only 
Tenn.—Tennessee Coach Co. v. May¬ 
or, etc., of City of Lenoir, supra. 
Necessity of driving off highway 

(1) A statute requiring motorists, 
stopping for convenience or repair on 
a highway, to turn off highway when 
it IS possible to do so, makes it un¬ 
lawful to stop a bus on the highway 
to receive or discharge passengers 
when it is possible to drive off the 
highway.—Hernandez v. Pensacola 
Coach Corporation, 193 So. 555, 141 
Fla. 441. 

(2) Statutory provision that no 
bus shall stop on traveled portion of 
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highway outside of cities except 
where it cannot, with safety, leave 
traveled portion of highway, is for 
the safety and convenience both of 
passengers and of the public general¬ 
ly.—^Hubbard v. Murray, 3 S.E 2d 
397, 173 Va. 448. 

58. Ark.—Pine Bluff v. Arkansas 
Traveler Bus Co, 285 S.W. 375, 
171 Ark. 727. 

Wash.—Allen v. Bellingham, 163 P. 
18, 95 Wash. 12. 

59. Ark.—Pine Bluff v. Arkansas 
Traveler Bus Co., 285 S.W. 375, 
171 Ark. 727. 

Ohio.—Eastern Ohio Transport Cor¬ 
poration V. Village of Bridgeport, 
185 N.E. 891, 44 Ohio App. 433. er¬ 
ror dismissed 184 N.E. 852, 126 
Ohio St. 238. 

60. N.J.—West V. Asbury Park, gff 
A. 190, 89 N.J.Law 402. 

61. N.J.—^^Vest V. Asbury Park, su¬ 
pra. 

62. N.J.—^AVest v. Asbury Park, su¬ 
pra. 

63. N.J.—^West V. Asbury Park, su¬ 
pra. 

Usable part of roadway 

Rule of public utilities commission 
requiring motor busses to stop at ex¬ 
treme right of available roadway 
means such part of the roadway as 
is usable, that is, capable of being 
used.—Hyde v. Connecticut Co., ISS 
A. 266, 122 Conn. 236. 
leaving free passage 
Tenn.—Stafford v. Consolidated Bus 
Lines. 164 S.W.2d 15, 179 Tenn. 185. 

64. W.Va.—Eastern Ohio Transport 
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ordinance which prohibits the loading or discharg¬ 
ing of bus passengers within a certain area, and 
which, although prohibiting the parking of taxi¬ 
cabs within the same area, permits the loading or 
discharging of passengers on and from taxicabs 
within the area, has been held, because of the dif¬ 
ference in size of the vehicles and the fact that 
the traffic problems created by them are dissimilar, 
not unreasonably discriminatory.®^ 

Special or exclusive stands for taxicabs. It has 
been held that a municipality may not establish hack 
stands in the public streets and set them apart to 
the exclusive use of some particularly favored 
hackman;®® and an agreement or so-called “per¬ 
mit” between a taxi corporation and a city estab¬ 
lishing an exclusive hack stand on a city street has 
been held void.®'^ Other authorities, however, have 
upheld the validity of regulations providing for the 
establishment of special stands for particular taxi¬ 
cab operators,®8 and have held that the fact that, 
under such regulations, one taxi owner secures an 
assignment of a private cab stand does not deprive 
■another cab owner of any interest or constitutional 
right to the use of the streets.®® A statute has 
been held a valid exercise of the police power 
which, in addition to providing for public stands 
open to all hackney carriages, provides for special 
stands abutting a public or semipublic building, the 
official representative of which has requested the 
establishment of such a stand.*^® 

Revocation. Licenses granted'by a city to main¬ 
tain hack stands in the public streets, which pro¬ 
vide that they are revocable, and which are issued 
pursuant to an ordinance providing that the mayor 
shall have power to revoke any such license, give to 
the licensees no property rights in the street,not¬ 
withstanding such stands are maintained under 
contracts with abutting property owners 2Lnd 


hence an ordinance abolishing all hack stands pre¬ 
viously designated is not invalid as taking property 
without due process of law.'^® 

b. Depots, Terminals, or Shelters 

Appropriate regulations may be promulgated as to 
the establishment of depots or terminals for public serv¬ 
ice motor vehicles; but such regulations must not be un¬ 
reasonable or discriminatory. 

Appropriate regulations may be promulgated as 
to the terminal points of public service motor ve- 
hicles.'^^ Motor carriers may be required to es¬ 
tablish depots;'^’® and regulations prohibiting them 
from parking, loading, or unloading except in ter¬ 
minals have been held not unreasonable or arbi¬ 
trary.*^® However, an ordinance requiring estab¬ 
lishment of one central depot, and inhibiting taking 
on or discharging passengers or freight at any other 
point within the city, has been held not a mere 
street traffic regulation, but rather a regulation af¬ 
fecting the conduct of the carrier's business, and 
hence not within the powers delegated to munici¬ 
palities.'^'^ An ordinance is unreasonable, arbi¬ 
trary, and discriminatory where its effect would be 
to permit one who does not operate busses or other 
motor vehicles for the transportation of passengers 
for hire to establish terminals without first obtain¬ 
ing permission from the authorities, but which 
would, at the same time, prevent those who do op¬ 
erate such vehicles from establishing terminals 
without such permission.'^® 

A commission may be given authority to regulate 
motor freight terminals'^® without violating a con¬ 
stitutional provision which divides the powers of 
government into three separate departments and 
prohibits the encroachment of one department on 
the functions of the others;®® but a statute giving 
the commission authority to require auto transpor¬ 
tation companies to maintain suitable depots does 


Corporation v. City of Wheeling, 
175 S.B. 219, certiorari denied 55 
S.Ct. 148, 293 tr.S. 616, 79 L.Ed. 
705. 

€5. La.—In re Ordinance No. 203 of 
Barnesboro Borough, 59 Pa.Dist. & 
Co 495, 39 Mun.LR. 19. 

66. N.Y.—Farrell v. City of Syra¬ 
cuse, 242 N.T.S. 316, 137 Misc. 472. 

67. N.Y.—City of New York v. Yel¬ 
low Taxi Corporation, 284 N.Y.S. 
544, 157 Misc. 723. 

68. Cal—People v. Galena, 70 P.2d 
724, 24 Cal.App.2d Supp. 770. 

69. Va.—Long’s Baggage Transfer 
Co. V. Burford, 132 S E. 355, 144 
Va. 339. 

70. Mass.—Sullivan v. Police Com’r 
of City of Boston, 23 N,E,2d 106, 
304 Mass. 113, 


71. N.Y.—Hotel Astor v. Gaynor, 

143 NY.S. 279, 82 Misc. 94, affirmed 

144 N.Y.S. 494, 159 App Div. 888, 
. affirmed 105 N.E. 108C, 212 N.Y. 97. 
Revocation of motor vehicle licenses 

or permits generally see infra §§ 
127-131. 

72. N Y.—^Hotel Astor v. Gaynor, 

supra. 

73. N.Y.—Hotel Astor v. Gaynor, 

supra. 

42 C.J. p 654 note 65. 

74. N.J.—^West V. Ashury Park, 99 
A. 190, 89 N.J.Law 402. 

75. Ky—Bell Bros. Trucking Co. v. 
Kelley, 137 S.W.2d 831, 277 Ky. 
781 

Use of private property for depot or 
terminal 

An ordinance which requires taxi¬ 
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cab operators to use private property 
for depot or terminal purposf-s is 
valid—Suddreth v. City of Charlotte, 
27 S.E.2d '650, 223 N.C. 630. 

76. N J —People’s Rapid Transit Co. 

V. Atlantic City, 144 A. 630, 105 
N.J.Law 286, affirmed Parlor Car 
Deluxe Coach Co. v. Atlantic City, 
149 A. 893, 106 N.J Law 587. 

77. Tex.—City of Ballinger v. Nich¬ 
ols, Civ App., 297 S.W. 480. 

78. Pa—In re Ordinance No. 203 
of Barnesboro Borough, 59 Pa.Dist. 
& Co. 495, 39 Mun.L.R. 19. 

T9, Iowa.—Sanford Mfg. Co. v. 

Western Mut. Fire Ins. Co., 294 N 

W. 406, 229 Iowa 283. 

80. Iowa.—Sanford Mfg. Co. v. 

Western Mut, Fire Ins. Co., supra. 
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not oust a municipality of jurisdiction to enjoin 
the maintenance of a depot which constitutes a nui- 
sance.81 A board of commissioners has been held 
without authority to compel a group of individual 
bus owners to unite in a mass enterprise for the 
construction and maintenance of a bus shelter to 
house patrons of the various busses while waiting 

for transportation.^^ 

Police commissioner. The location of new bus 
terminals has been held not a matter exclusively 
for the police commissioner of a municipality, but 
a matter with which other agencies are con¬ 
cerned and he has been held without authority 
to nullify certificates of occupancy for the use of 
buildings as bus terminals by adopting traffic regu- 
ulations which purport to limit bus operations.^^ 

§ 50. - In Front o£ Private Premises 

V\^hile stands for motor carriers may be maintained 
in front of private premises with the consent of the 
owner thereof, they may not, without such consent, be 
so maintained as unreasonably to interfere with ingress 
and eg "ess. 

Regulations pertaining to parking and the estab¬ 
lishment of stands must not unreasonably encroach 
on private rights.^® It is not within the power of 
a municipality to authorize the maintenance of a 
cab stand of such a nature as to interfere with the 
ingress to, and egress from, abutting property 
such stands must be so located as not to cause in¬ 
tolerable annoyance and inconvenience to abutting 


owners.^" If there is no unreasonable interference 
with the rights of abutting ovomers, however, taxi¬ 
cab stands may be established in front of private 
premises, such as hotels, without the consent of 
the owners or occupants of such property, at least 
if they do not also own the fee to the highway 
and an abutting owner, such as a hotel compan 3 % 
cannot, in conflict with such regulations, permit 
designated taxicab owners to park their cabs at 
a portion of the curb designated for that purpose to 
the exclusion of all other taxicabs.^'^ 

Except under proper authority-, it is unlawful for 
one person to maintain a standing place for vehi¬ 
cles for hire in front of another man's property” 
without his consent and, even where authorized 
by ordinance to park or establish stands at certain 
designated places, the owners of taxicabs, although 
protected against action bj" the police authorities, 
have no right to establish and maintain taxicab 
stands as against the owner of property to be af¬ 
fected whose consent is required.^^ The consent 
of an abutting owner who owns the fee to the street 
destroj's a.ny unlawful element involved in estab¬ 
lishing a taxi stand in front of his property.^s A 
statute giving municipal authorities the right to es¬ 
tablish a taxi stand in connection with any hotel in 
the cit}', and, with the approval of the owner or les¬ 
see of the hotel, to limit the stand to cabs of a com¬ 
pany to be designated by such owner or lessee, 
has been construed as limited to hotels owning the 


81. Minn.—^Village of Wadena v. 
Folkestad, 260 N.W. 221, 194 Minn. 
146 

CircumstaiLcss not constitntingr unis- 
ance 

Maintenance of truck warehouse 
and depot in district, at best but 
semiresidenlial, was held not nuis¬ 
ance, either public or private, not¬ 
withstanding* noise caused during 
nighttime by necessary pulling of 
endgate chains, running of motors, 
loading of cans, moving of loading 
platforms, and glare of truck lights 
—^Village of Wadena v. Folkestad, 
supra. 

82. N.J —City of Bayonne v. Board 
of Public Utility Com’rs, 19 A.2d 
809, 126 N.J.Law 396. 

Reason for rule 

The confusion incident to planning, 
construction and operation by the 
many individual interests which 
would be subject to the order indi¬ 
cates the impracticability of the 
scheme and the unlikelihood that 
the legislature meant to authorize 
such a proceeding.—City of Bayonne 
v. Board of Public Utility Com'rs, su¬ 
pra. 

83. N.Y.—^Bus Depot Holding Corpo¬ 


ration V. Valentine, 25 K.T.S.2d 901, 
affirmed 29 IST.T.S 2d 509, case one, 
263 App.Div. 841, appeals dis¬ 
missed, 29 N.Y S 2d 509, case two, 
263 App.Div. 841. modified on oth¬ 
er grounds 41 N.E.2d 913, 288 N.Y. 
115. 

84:. N.Y.—^Bus Depot Holding Cor¬ 
poration V. Valentine, supra. 
Defereucd to judicial opixiion 

Police commissioner in promulgat¬ 
ing traffic regulations under purport¬ 
ed authority of city charter must de¬ 
fer to opinion of the court regarding 
the legal import of a certificate of 
occupancy for use of buildings as 
bus terminals.—Bus Depot Holding 
Corporation v. Valentine, supra. 

85. Mass.—^In re Opinion of the Jus¬ 
tices, 14 N.E.2d 462, 300 Mass. 602. 
83, Mass.—^In re Opinion of the 
Justices, supra. 

42 C.J. p 654 note 69. 

87. Mass,—In re Opinion of the Jus¬ 
tices, supra. 

88. Mass.—Sullivan v. Police Com’r 
of City of Boston, 23 N.E 2d 106, 
304 Mass. 113. 

42 C J. p 654 note '68 [a]. 

Easemeut held uot impaired 

An ordinance which established 
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taxicab stands in public streets in 
front of private premises but which 
provided for passagevraj'S of at least 
a specified width, was held not to 
involve an impairment of the ease¬ 
ment of an abutting owner.—Wal¬ 
dorf-Astoria Hotel Co. V. New York, 
105 N.E 803, 212 N.Y. 97. 
Reasonable action implied 

A proposed statute was held not 
to imply that stands might be'estab¬ 
lished in violation of the rights of 
abutting owners but rather that the 
public authorities would act reason¬ 
ably with reference to such rights. 
—In re Opinion of the Justices, 14 
N.E 2d 462, 300 Mass. 602. 

89. NT.—Waldorf-Astoria Hotel Co. 
V. New York, 105 NE 803, 212 
NT. 97. 

42 C.J. p 654 note 68. 

90. NY.—New York Taxicab Co v. 
Hawk, 125 NT.S. 220. 68 Misc. 555. 

42 C J. p 654 note 71. 

91. Conn.—State v. Muolo, 176 A. 
401, 119 Conn. 323. 

92. Ind.—Ewbank v Yellow Cab Co , 
149 NE 647. 84 Ind App. 144. 

93. Conn.—State v, Muolo, 176 A. 
401, 1X9 Conn. 323, 



MOTOR VEHICLES 


60 C.J.S. 


§ 51 


fee to the highway,and, as so construed, has been 
held valid.95 

■§ 51. - At Railroad Depot 

The matter of parking places or stands for taxicabs 
'or other public service motor vehicles at railroad depots 
.is subject to reasonable regulation. 

Reg^ulations may fix parking- places or stands for 
taxicabs and other motor vehicles soliciting patron¬ 
age and carrying passengers for hire near or at 
railroad depots^® and authorize the police depart¬ 
ment to regulate the use of such stands,and may 
make it unlawful for such a vehicle to park in a 
specified area near such depot except in places pro¬ 
vided by the railroad company's or with its con¬ 
sent. In the absence of any showing to the con¬ 
trary it will be assumed that such a regulation is 
necessary for the protection and convenience of 
those passing to and from the depots and trains by 
means of street cars and other conveyances, includ¬ 
ing those who may come and go afoot and there¬ 
fore such regulation is not invalid as unreason¬ 
able, 2 or as prohibiting the use of the public street,^ 
or as delegating to a railroad company the power 
to regulate traffic along the streets.^ However, an 
ordinance prohibiting a taxicab driver from solicit¬ 


ing customers more than a specified distance from 
his taxicab at a railroad station may be invalid in 
so far as it improperly attempts to legislate on the 
subject of solicitation upon private property.^ 

§ 52. Service; Increase or Decrease 

a. In general 

b. Convenience and necessity 

a. In General 

Public service motor vehicles may be permitted, and 
sometimes may be directed, to increase or decrease their 
service; and reasonable regulations may be promulgated 
as to schedules and hours of operation. 

Power is frequently vested in a public service 
board or commission to determine the extent and 
character of the service to be furnished by motor 
busses or other motor vehicles for hire,® and, where 
so empowered, the board or commission may permit 
a motor carrier to extend its service*^ or to suspend 
a particular operation.® Ordinarily the permission 
of the board or commission must be obtained for an 
increase or decrease of service,® and a motor car¬ 
rier which places in operation additional equipment 
without obtaining such permission acts unlaw- 


94. Conn.—State v. Muolo, supra. 

95. Conn.—Stale v. Muolo. supra. 

96. Mass.—Sullivan v Police Com’r 
of City of Boston, 23 N E.2d 106. 
304 Mass. 113. 

Mont.—City of Butte v. Roberts, 23 
P.2d 342. 94 Mont, 482. 

42 C J. p 654 note 73. 

97. Pla.—Taylor v. Roberts, 94 So. 
874, 84 Pla. 654. 

Utah—Kenyon Hotel Co v. Oregon 
Short Line R. Co , 220 P 382, 62 
Utah 364, 32 A.L.R 343. 

98. Utah.—^Kenyon Hotel Co v. Ore¬ 
gon Short Line R. Co, supra. 

99. Utah.—Kenyon Hotel Co. v. Ore¬ 
gon Short Line R. Co., supra. 

42 a J. p 654 note 76 
Consent to S'peclal stand 

A statute may properly provide for 
special stands abutting a station, the 
owner or lessee of which has re¬ 
quested the establishment of such a 
.stand.—Sullivan v Police Com'r of 
City of Boston, 23 N.E.2d 10'6, 304 
Mass 113. 

1. Utah,—Kenyon Plotel Co. v. Ore¬ 
gon Short Lmo R Oo , 220 P. 382, 
62 Utah 364, 32 A L R. 343. 

A Wash.—City Cab, etc., Co. v. 
Hayden, 131 P. 472, 73 Wash. 24, 
L.R.A 1915F 726, Ann.Cas 1914D 

731. 

42 C.J p 655 note 78. 

3. Utah.—Kenyon Hotel Co. v. Ore¬ 
gon Short Line R. Co., 220 P, 382, 
62 Utah 364, 32 A.L.R. 343. 


4. Utah.—^Kenyon Hotel Co. v. Ore¬ 
gon Short Line R. Co., supra. 

42 C J. p 655 note 80. 

5. NY—People, on Inf. of Gigliotti, 
v. Humphreys, 73 N.Y.S 2d 393. 190 
Misc 244, 

6. U.S,—Fordham Bus Corpora¬ 
tion V. U. S., DC.N.Y., 41 P.Supp. 
712 

Fla.—Florida Motor Lines Corpora¬ 
tion V. Douglass, 7 So.2d 843, 150 
Pla. 1—Florida Motor Lines v. 
State Railroad Commission, 132 So. 
851, 101 Pla. 1018. 

Ohio.—Columbus-Cincinnati Trucking 
Co. V. Public Utilities Commission, 
47 N.E.2d 623, 141 Ohio St. 228— 
Hocking Valley Ry Co. v. Public 
Utilities Commission of Ohio, 167 
N.E 879, 121 Ohio St. 268, followed 
in Pennsylvania R, Co. v. Public 
Utilities Commission of Ohio, 196 
NE 433, 130 Ohio St. 50 

42 C.J. p 655 note 87 

Regulation by public board or com¬ 
mission in general see supra § 45 
c. 

7. Olvl —Oklahoma Transp. Co. v. 
State, 177 r.2d 93, 198 Okl. 246. 

Pa.—Kulp V. Pennsylvania Public 
Utility Commission, 34 A 2d 165, 
153 Pa Super. 379—York Motor Ex¬ 
press Co V Public Service Com¬ 
mission, 168 A. 327, 110 Pa.Super. 
197. 

Economies in operation 

On application by motor carrier for 

extension of service, commission 
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could consider fact that applicant’s 
routes crossed, and that, by inter¬ 
change of freight at junction, econo¬ 
mies could be effected and additional 
service furnished without proportion¬ 
ate outlay.—York Motor Express Co. 
V. Public Service Commission, supra. 

8. Ohio—Zanesville, C. & W. 

Transp Co. v. Public Utilities Com¬ 
mission of Ohio, 164 NE 230, 119 
Ohio St 318 
Impassable route 

When part of a route becomes con- 
cededly impassable and the motor 
transportation company notifies the 
commission of that fact, the commis¬ 
sion is j'ustified m approving a sus¬ 
pension of operation.—Zanesville, C. 
& W Transp. Co v. Public Utilities 
Commission of Ohio, supra. 

9- Utah.—Gilmer v. Public Utilities 
Commission of Utah, 247 P- 284, 
67 Utah 222. 

42 C J. p 655 note 88. 

Unprofitable operation 

While a motor carrier should not 
be compelled to operate its serv¬ 
ice over routes resulting in a con¬ 
tinuing loss, it should first apply to 
the public service commission for 
the right to terminate its service or 
to increase its tariffs to make its 
venture reasonably profitable before 
discontinuing service.—Mallbie v. 
Long Beach Bus Co., 75 N.Y.S.2d 861, 
affirmed 75 N.Y.S 2d 304, 272 App. 
Div. 1069, affirmed 77 N.E.2d 21, 297 
N.Y, 723. 
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fully,^o and, on the protest of a competing carrier, 
may be ordered to desist from such unlawful op- 
eration.il 

The assumption by a motor vehicle operator of 
the status of a common carrier for hire imposes on 
him the duty to serve the public in general and to 
employ the motor vehicles operated by him to an ex¬ 
tent necessary to perform fully his obligations as 
such common carrier .12 Regulations pertaining to 
public service motor vehicles may impose such con¬ 
ditions as to service and operation as may be rea¬ 
sonably required,l3 and may prescribe the numberl^ 
and characteri^ of such vehicles that may, or must, 
be operated. A public board or commission may 
require public service motor vehicles to furnish 
•additional service;!® but it must give the company 


the prescribed notice of such order so as to afford 
the company an opportunity to comply therewith.!*^ 

Regulations as to service must not be unreason¬ 
able,!^ and a denial of an application by a carrier 
for permission to shorten its route is unlawful 
where it is based on no statutory reason but simply 
on an arbitrary self-imposed limitation by the com¬ 
mission of its own power.!® W'hat constitutes the 
adequate, efficient, and reasonable service and facili¬ 
ties which a carrier of passengers for hire over a 
prescribed route is required to furnish and maintain 
depends on the existing circumstances and condi- 
tions.2® 

Schedules; time of operation. The schedules of 
public service motor vehicles may be regulated,^! 


10. Ohio—Scioto Valley R., etc., Co. 
V. Public Utilities Com., 154 N.E 
320, 115 Ohio St. 35S. 

JnrisdictioxLal requirements 

The requirements of certain stat¬ 
utes as to the procedure to be fol- 
loAved on an application for increase 
in equipment are jurisdictional, and 
an increase in equipment permitted 
without compliance with such re¬ 
quirements is void.—Central Ohio 
Transit Co. v. Public Utilities Com¬ 
mission of Ohio, 164 N.E 763, 119 
Ohio St. 531. 

11. Ohio.—Scioto Valley R., etc., Co. 
V. Public Utilities Com., 154 N.E. 
320, 115 Ohio St. 358. 

Delay by competitor 

A competing carrier which delays 
a considerable period before com¬ 
plaining of noncompliance by its 
competitor with requirements as to 
an increase in equipment has no 
power thereby to waive such re¬ 
quirements for the state, since the 
statute IS designed not for the bene¬ 
fit of motorbus operators, but to 
serve the public convenience and 
necessity—Central Ohio Transit Co- 
V. Public Utilities Commission of 
Ohio, 164 N.E. 763, 119 Ohio St. 531. 

la. Fla.—Riley v. Lawson, 143 So. 
619, 106 Fla. 521. 

13, Neb.—^Hergott v. Nebraska State 
.Ry. Commission, 15 N.W.2d 418, 
145 Neb. 100. 

N.J.—Motor Transport Co. v. Board 
of Public Utility Com'rs of New 
Jersey, 140 A. 793. 104 N.J.Law 234, 
affirmed 143 A. 918, 105 N.J.Law 
244. 

IZQfnsal to resclxLd restriction. 

Public utility commissioners may, 
in proper case, refuse to rescind 
bus line restriction, even though it 
rescinded similar restriction on an¬ 
other line.—Motor Transport Co. v. 
Board of Public Utility Com’rs of 
New Jersey, supra. 

60 C. J.S.—15 


Matters considered in determining 
zights and duties 

Whole public service company law 
and field of operations and character 
of particular utility must be consid¬ 
ered in determining -what rights car¬ 
rier possesses and what duties it 
must perform.—^Hostetter v. Public 
Service Commission of Common¬ 
wealth of Pennsylvania, 168 A. 493, 
110 Pa.Super. 212. 

14. W.Va.—^Ex parte Dickey, 85 S. 
E. 781, 76 W.Va. 576, L.R.A.1915F 
840. 

Sufficiency of vehicles to perform 
previous services 

Carrier was held entitled to use 
sufficient number of motor vehicles to 
perform service which it rendered as 
result of what it possessed and leased 
in motor and horse-drawn vehicles 
prior to statutory date —^Hostetter 

V. Public Service Commission of Com¬ 
monwealth of Pennsylvania, 168 A. 
493, 110 Pa.Super. 212. 

15. Tex.—^Davis v. Houston, Civ. 
App., 264 S.W. 625. 

W. Va.—Ex parte Dickey, 85 S E. 781, 
76 W.Va. 576, L.R.A.1915F 840. 

16. Ohio.—Columbus R., etc., Co. v. 
Public Utilities Com., 150 N.E. 237, 
113 Ohio St. 634. 

43 C.J. p 655 note 93. 

Trial period 

An order of the commission requir¬ 
ing an extension of bus lines for a 
trial period was held, under the cir¬ 
cumstances, not unreasonable or to 
show a flagrant abuse of discretion.— 
Philadelphia Rural Transit Co. v. 
Public Service Commission of Penn¬ 
sylvania, 158 A. 589, 103 Pa.Super. 
256. 

Application by company luinecessary 
Under transit company’s charter, 
commission had power to compel 
company to extend service without 
application by company.—Philadel¬ 
phia Rural Transit Co. v. Public 
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Service Commission of Pennsylvania, 
supra. 

17. Ohio.—Cincinnati Tract. Co. v. 
Public Utilities Com., 150 N.E. 81, 
113 Ohio St. 618. 

42 C.J. p 655 note 94. 

18. Pa.—Motor Freight Express v. 
Public Service Commission, 177 A. 
490, 117 Pa.Super. 1G5. 

Limitation of carrier’s territory held 
improper 

Pa.—Hostetter v. Public Service 
Commission of Commonwealth of 
Pennsylvania, 168 A. 493, 110 Pa. 
Super. 212. 

19. Wis.—Clintonville Transfer 

Dine v. Public Service Commission, 
21 N.W.2d 5, 248 Wis. 59. 

20. Pa.—In re Shenandoah Subur¬ 
ban Bus Lines, 50 A.2d 301, 355 
Pa. 521. 

Service held sufficient 
Mont.—Stoner v. Underseth, 277 P. 
437, 85 Mont. 11. 

Pa.—Pried v. Pennsylvania Public 
Utility Commission, 30 A.2d 170, 
151 Pa.Super. 332. 

21. U.S.—Southern Motorways v. 
Perry, D.C Ga., 39 P.2d 145. 

Conn.—Modeste v. Public Utilities 
Commn., 117 A. 494, 97 Conn. 453. 
Ga.—Clem v. City of La Grange, 149 
S.E. 638, 169 Ga. 61, 65 A.L.R. 
1361. 

Modiflcatlon of schedule 

(1) In a proper case, after a no¬ 
tice and hearing, the commission may 
order a motor transportation com¬ 
pany which has not been giving con¬ 
venient and necessary service to 
modify its schedule.—^Huston v. Des 
Moines, 156 N.W. 883, 176 Iowa 455. 

(2) An order of the commission 
granting a faster time schedule was 
held not improper as against the 
contention of a competitor that such 
schedule would permit the giving of 
a new service.—Central Truck Lines 
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provided this is not done in an arbitrary inanner.2'2 
Thus busses may be required to operate on pre¬ 
scribed schedules23 during certain hours^^ without 
repetition in whole or in part of the scheduled 
trips,25 or to operate for a certain number of hours 
each day,26 or during certain hours,^'7 and under 
such regulations it is unlawful to omit to operate an 
autobus over the designated route during the hours 
prescribed.28 If the needs of commerce require 
that freight be moved on certain days of each 
week, the regulations of the commission should 
aid, and not retard, the movement.29 

Route as regular or irregular; departures. A 
motor carrier having authority to operate an irregu¬ 
lar route in a prescribed territory may be permit¬ 
ted, in order to render adequate, economical and 
efficient service as prescribed by statute, to go from 
his point of origin to his point of delivery along 
that route which is best suitable to the trip that he 
is making; he may be allowed to use different routes 
on different trips, or to use the same route repeat¬ 
edly, if economical, efficient operation requires.®^ 
Under some statutes the commission may permit a 
particular class of motor carriers to make periodic 
or irregular departures from fixed termini or a 
regular route to and from a rural community for 
the purpose of transporting passengers in intercity 
traffic and in this connection “intercity^" pas¬ 
senger service as defined by statute has been held 
not limited to passengers traveling from one city 
to another, but to include transportation from one 
incorporated city or town to or through another in¬ 
corporated city or town, or through two or more in¬ 
corporated cities or towns, regardless of the point 
of origin or destination,®2 


Addition of shippers by private carrier. The 
commission may permit a private or contract car¬ 
rier to extend his service to additional shippers,®® 
at least where its action in so doing is not incon¬ 
sistent with any declared policy or purpose in the 
regulation of transportation by common and con¬ 
tract carriers by motor vehicle as contemplated or 
provided by statute,®^ The fact that there is some 
irregularity in the execution of the contracts be¬ 
tween the private carrier and the proposed new 
customers is not fatal to the right of the carrier 
to add them, where the irregularity is corrected be¬ 
fore the commission makes its order, and no preju¬ 
dice is suffered.®5 

Ordinarily it is incumbent on a contract motor 
carrier who seeks permission to add a shipper to 
his list to show that there is a deficiency in the 
service of a subsisting and protesting common car¬ 
rier, that there is a demand for the proffered serv¬ 
ice, and that the filling of such demand will not 
conflict with the public interest;®® and mere proof 
of an agreement between a contract motor carrier 
and a shipper for the carriage of materials does 
not afford a sufficient basis for the granting of 
permission for such carriage over the protest of an 
existing common carrier who is ready and prepared 
to meet adequately and satisfactorily the needs of 
the shipper.®7 

Interchange of freight. Tlie commission has ju¬ 
risdiction, under some statutes, to direct, approve, 
or forbid the interchange of freight between two 
or more connecting motor carriers operating under 
separate certificates.®® 


V. Railroad Commission, 147 So. 590, 
109 Fla. 395. 

22. U.S.—Southern Motorways v. 
Perry, D.C.Ga., 39 P.2d 145. 

Prevention of continuous service 
A requirement by the commission 
which prevents the rendering of con¬ 
tinuous service by a common carrier 
by motor vehicle was held not a rea¬ 
sonable requirement under a motor 
carrier act.—Application of Kasse- 
baum, 7 N.W.2d 464, 142 Neb. 645. 
Arbitrary dlscilxnination held not 
shown 

U.S.—Southern Motorways v. Perry, 
D.C.Ga., 39 F.2d 146. 

23. S.C.—^Huffman v. City of Co¬ 
lumbia, 144 SE. 157, 14'6 SC. 436. 

42 C.J. p 655 note 81. 

24. Cal—Lee's Application, 153 P. 
992, 28 Cal.App. 719. 

42 C.J. p 655 note 81. 

25. Wash.—^Allen v. Bellingham, 163 
P. 18. 95 Wash. 12. 


20. Tex.—Booth v. Dallas, Civ.App., 
179 S.W. 301. 

42 C.J. p 655 note 83. 

27. Cal.—Lee’s Application, 153 P. 
992, 28 Cal.App. 719. 

N.J.—^West V. Asbury Park, 99 A. 190, 
89 N.J.Law 402. 

28. N.J.—^West V. Asbury Park, su¬ 
pra. 

29. Neb.—^Application of Kasse- 
baum, 7 N.W.2d 464, 142 Neb. 645. 

30. Neb.—^Application of Kasse- 
baum, supra. 

31. Okl.—Southwestern Motor Car¬ 
riers Corporation v. State, 125 P. 
2d 760, 190 Okl. 491. 

32. Okl.—Southwestern Motor Car¬ 
riers Corporation v. State, supra. 

33. Ohio.—Cleveland, Columbus & 
Cincinnati Highway v. Public Util¬ 
ities Commission, 48 NE.2d 239, 
141 Ohio St. 413—Columbus-Cin- 
cinnati Trucking Co. v. Public Util¬ 
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ities Commission, 47 N.E.2d 623, 
141 Ohio St. 228. 

34- Ohio.—Columbus - Cincinnati 
Trucking Co. v. Public Utilities 
Commission, supra. 

35. Ohio.—Columbus - Cincinnati 
Trucking Co. v. Public Utilities 
Commission, supra. 

30. Ohio.—Jones v. Public Utilities 
Commission, 47 N.E 2d 780, 141 

Ohio St. 237. 

37. Ohio.—Jones v. Public Utilities 
Commission, supra. 

38. Pa.—Motor Freight Express v. 
Public Service Commission, 177 A. 
490, 117 Pa.Super. 165. 

Orders denying Interchange of 
freight held Justified 

Pa.—Motor Freight Express v. Pub¬ 
lic Service Commission, 177 A. 496, 
117 Pa.Super. 182—^Motor Freight 
Express v. Public Service Com¬ 
mission, 177 A. 495, second case, 
117 Pa.Super. 180—^Motor Freight 
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Rerouting on consent of mu-nicipalifics, A board 
of commissioners has been held to have authority 
to approve the rerouting of a portion of the busses 
of a bus company on the consent of the municipali¬ 
ties concerned notwithstanding the municipal con¬ 
sents did not specify the particular busses affect¬ 
ed and a competitor has been held not entitled 
to complain that there was before the board no 
approval of such rerouting by a certain municipality 
where such competitor would not -be affected there¬ 
by.'*® 

b. Convenience and Necessity 

A commission, in determining whether to permit or 
direct an increase or decrease in the service of a motor 
carrier, ordinarily should take into consideration the ques¬ 
tion of public convenience and necessity and the ade¬ 
quacy of existing service. 

Under some statutes an application to the com¬ 
mission for a change of route or for increasing or 
decreasing the service should be considered by the 
commission and be governed in the same manner as 
in case of an original application for a certificate, 
at least if the substance of what was applied for be 
determined to be in legal effect the inauguration of 
a new and different carrier service, and not a mere 


administrative change of schedule and route as to 
one already existing.*^ On such application for an 
extension or increase in service, the commission in 
deciding whether the extension or increase shall be 
granted may be required to consider the questions 
of public convenience and necessity^^ and the use 
and safety of the highways."*^ 

In determining what is necessary or convenient 
for the public service, the general public as a whole 
must be considered, rather than the accommodation 
of a locality.'*^ The fact that the additional service 
will be a convenience to the carrier applying there¬ 
for'*® or to individual shippers*"^ does not of itself 
establish public convenience and necessity. Abso¬ 
lute necessity for additional service, however, is 
not the test,4® the accommodation or convenience 
of the public being factors to be considered.*® 

Adequacy of existing service. In determining 
whether to permit increased or additional service, 
the commission should consider the question wheth¬ 
er the public in the territory proposed to be served 
already has adequate common carrier transportation 
service independent of that proposed to be rendered 
by applicant,®® and should also consider what the 


lExpress v. Public Service Commis¬ 
sion, 177 A. 495, first case, 117 Pa. 
Super. 178—Motor Freight Express 
V. Public Service Commission, 177 
A. 493, 117 Pa.Super. 174. 

Order held unreasonable 
Pa.—^Motor Freight Express v. Pub¬ 
lic Service Commission, 177 A. 490, 
117 Pa.Super. 165. 

Evidence held to require rehearing 
Pa.—Motor Freight Express v. Pub¬ 
lic Service Commission, 177 A. 497, 
117 Pa.Super. 184. 

39. N.J.—Hillside Bus Owners’ 
Ass’n V. Board of Public Utility 
Com’rs, 144 A. 325, 7 N J.Misc. 86, 
affirmed 147 A. 910, 106 N.J.Law 
243. 

Reason for rule 

It would be difficult at the outset 
for the board to determine how many 
busses it would be necessary to ope¬ 
rate on the new route to meet the 
convenience and necessity of the 
traveling public; time and operation 
alone can safely and properly deter¬ 
mine that question.—Hillside Bus 
Owners’ Ass’n v. Board of Public 
Utility Com’rs, supra. 

40. N.J.—^Hillside Bus Owners’ 
Ass’n V. Board of Public Utility 
Com’rs, supra. 

41. Ohio.—Central Ohio Transit Co. 
V. Public Utilities Com., 154 N.E. 
323, 115 Ohio St. 383—Scioto Val¬ 
ley R., etc., Co. V. Public Utilities 
Com., 154 N.E. 320, 115 Ohio St. 
358. 


Application for certificate of conven¬ 
ience and necessity see infra § 92. 

42. Fla.—Tamiami Trail Tours v. 
Railroad Commission of Florida, 
163 So. 1, 170 Fla. 371. 

Conversion from local to through 
service 

An application to change the oper¬ 
ation of separate routes, so as to 
convert the service of such routes 
from local service between their re¬ 
spective termini to a through serv¬ 
ice between the outside termini of 
the two routes, has been held in 
effect an application for a new route, 
and hence required to be made un¬ 
der regulations pertaining to new 
routes: and, where the regulations 
so require, such an application must 
be based on publication, service of 
notices, and a finding that the pub¬ 
lic convenience and necessity require 
the proposed service.—Pennsylvania 
R. Co. V. Public Utilities Commission 
of Ohio, 155 N.E. 694, 116 Ohio St. 
80. 

43. Ark.—^Missouri Pacific Transp. 
Co. V. Gray, 1'67 S.'W’.2d 636, 205 
Ark. 62. 

Fla.—Great Southern Trucking Co. v. 

Douglas, 3 So.2d 526, 147 Fla. 552. 
Ohio.—Columbus Motor Express v. 
Public Utilities Commission of 
Ohio, 183 N.E. 782, 126 Ohio St. 11 
—Lake Shore Electric Ry. Co. v. 
Public Utilities Commission of 
Ohio, 160 N.E. 685, 118 Ohio St. 
173 —Scioto Valley R., etc., Co. v- 
Public Utilities Com., 154 N.E. 320, 
1 115 Ohio St. 358. 
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Determination of public convenience 
and necessity in connection with 
issuance of certificate see infra § 
90. 

Statutory declaratiozis of policy 
In order to entitle a contract mo¬ 
tor earner to add a shipper to his 
list, it must appear that to do so will 
comport with statutory declarations 
of policy enjoining the regulation of 
the commercial motor vehicle busi¬ 
ness in an orderly, efficient, and 
economically sound manner in fur¬ 
therance of the public interest.— 
Jones V. Public Utilities Commission, 
47 N.E.2d 780, 141 Ohio St. 237. 

44. Fla.—Great Southern Trucking 
Co. V. Douglas, 3 So.2d 526, 147 
Fla. 552. 

45. Md.—^Bosley v. Quigley, 56 A.2d 

835, certiorari denied Quigley v. 
Public Service Commission of Md., 
68 S.Ct. 1339, 334 US. 828, 92 L. 
Ed. - 

46. Ohio.—^Lake Shore Electric Ry. 
Co. V. Public Utilities Commission 
of Ohio, 160 N.E. 685, 118 Ohio St. 
173. 

47. Pa.—^Kulp V. Pennsylvania Pub¬ 
lic Utility Commission, 33 A.2d 724, 
153 Pa Super. 379, reargument de^ 
nied 34 A.2d 165, 153 Pa.Super. 379. 

48. Pa.—Kulp V. Pennsylvania Pub¬ 
lic Utility Commission, supra. 

49. Pa.—^Kulp V. Pennsylvania Pub¬ 
lic Utility Commission, supra. 

50. Ohio.—Scioto Valley R., etc., Co. 
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effect of allowing the new service will be on exist¬ 
ing carriers.'^'^ Thus, authorization of new and 
additional service is not warranted where it fairly 
appears that the existing motor transportation serv¬ 
ice is reasonably adequate to meet the needs of the 
particular territory, ^2 or where it does not appear 
that the additional service would benefit the pub¬ 
lic's or that an existing carrier has been given an 
opportunity to furnish such service as may be re- 

quircd.54 

A change in schedule is not justified if the main 
purpose of such change is to enable a motor car¬ 
rier to take prospective passengers from a competi¬ 
tor serving the same territory.55 On the other 
hand, a new service ordinarily is warranted where 
it appears that the existing service is not of a type 
or character which satisfies the public need and 
convenience and that the proposed service would 
tend to correct or substantially improve that condi- 
tion.'SS With respect to an application to extend 
service, inadequacy of existing service may be evi¬ 
denced in part by requests or demands of those re¬ 
quiring transportation of their products.^? On the 
other hand, the necessity for an increase of serv¬ 
ice by a motorbus line cannot be properly judged 
by a single isolated incident,58 particularly where 
another carrier easily accessible is at hand to deal 
with any emergency crowd.®^ 


Territorial limits. An order permitting addition¬ 
al service must be based on a need extending 
throughout the area to which the order applies 
and, to the extent that service is authorized beyond 
the territorial limits of the proofs, an order is ar¬ 
bitrary and not in conformity with law.^^ In this 
connection it does not necessarily follow, from the 
existence of a need as to some points in an area, 
that the additional service is required for the ac¬ 
commodation or convenience of shippers generally 
throughout that area.5'2 

§ 53. Seating Capacity; Overloading 

Appropriate regulations may be promulgated with re¬ 
spect to the seating capacity and overloading of public 
service motor vehicles. 

Regulations have been held valid which prescribe 
the reasonable seating capacity of vehicles,5l3 pre¬ 
scribe the number of persons who may be permitted 
to ride at one time,®^ and require all persons ap¬ 
plying for passage and tendering the fare to be 
carried.®® The regulations may prohibit the opera¬ 
tion of an autobus when overloaded in excess of 
its seating capacity®® or with passengers riding out¬ 
side the body of the bus.®*^ An ordinance prohibit¬ 
ing the use of jitneys of a certain carrying capaci¬ 
ty upon city streets does not invade the property 
rights of passengers using jitneys.®^ 


V. Public Utilities Commission, 154 
N.E. 320, 115 Ohio St. 358. 

Utah.—Gilmer v. Public Utilities 
Commission, 247 P. 284. 

Judicial notice 

The inadequacy of existing" facili¬ 
ties for transportation of a specific 
commodity is not a proper subject 
for j'udicial notice by public utility 
commission so as to authorize order 
extending operating area of carrier. 
—Leaman Transp. Corporation v. 
Pennsylvania Public Utility Commis¬ 
sion, 33 A.2d 721, 153 Pa Super. 303. 

51- Fla.—Great Southern Trucking 
Co. V. Douglas, 3 So.2d 526, 147 
Fla. 552. 

Pa.—^Kulp V. Pennsylvania Public 
Utility Commission, 33 A.2d 724, 
153 Pa.Super. 379, reargument de¬ 
nied 34 A.2d 165, 163 Pa.Super. 
379. I 

52. Md.—Bosley v. Quigley, 66 A.2d > 
835, certiorari denied Quigley v. 
Public Service Commission of Md., 
68 S.Ct. 1339, 334 U.S. 828, 92 L. 
Ed. -. 

Ohio.—^Lorain-Amherst Transit v. 
Public Utilities Commission, 71 N. 
E.2d 705, 147 Ohio St. 376. 

63. Md.—Bosley v. Quigley, 56 A.2d 
835, certiorari denied Quigley v. 
Public Service Commission of Md., 


'68 S.Ct. 1339, 334 U.S. 828, 92 L. 
Ed. -. 

54. Md.—Bosley v. Quigley, 56 A.2d 

835, certiorari denied Quigley v. 
Public Service Commission of Md., 
68 S.Ct. 1339, 334 U.S. 828, 92 L 
Ed. -. 

55. Ohio.—Lake Shore Electric Ry. 
Co v. Public Utilities Commission 
of Ohio, 160 N.E. 685, 118 Ohio St. 

173. 

56- Pa.—Kulp V. Pennsylvania Pub¬ 
lic Utility Commission, 33 A.2d 
724, 153 Pa.Super. 379, reargument 
denied 34 A.2d 165, 153 Pa.Super. 
379—Modern Transfer Co. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 12 A.2d 468, 139 Pa.Super. 
197. 

57. Pa.—^Leaman Transp. Corpora¬ 
tion V. Pennsylvania Public Util¬ 
ity Commission, 33 A.2d 721, 153 
Pa.Super. 303. 

58. Ohio.—Scioto Valley R,, etc., Co. 
V. Public Utilities Commission, 154 
N.E. 320, 115 Ohio St. 358. 

59. Ohio.—Scioto Valley R., etc, Co. 
V. Public Utilities Commission, su¬ 
pra. 

GO. Pa.—Leaman Transp. Corpora¬ 
tion V. Pennsylvania Public Util¬ 
ity Commission, 33 A.2d 721, 163 
Pa.Super. 303. 
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61. Pa.—Kulp v. Pennsylvania Pub- 
lio Utility Commission, 33 A.2d 724, 
153 Pa.Super. 379, reargument de¬ 
nied 34 A.2d 165, 153 ra.Supor. 379. 

62. Pa.—^Kulp V. Pennsylvania Pub¬ 
lic Utility Commission, supra. 

63. N.J.—^West V. Asbury Park, 99 
A. 190, 89 N.J.Law 402. 

Tex.—^Davls v. Houston, Civ.App., 264 
S.W. 625. 

64. U.S.—Lowe v. City Council of 
Augusta, D.C.Ga., 45 F.Supp. 143. 

42 C.J. p 655 note 1. 

Statute held regulatory, not penal 

Ky.—Greer v. Richards’ Adm’r, 116 
S.W.2d 568, 273 Ky. 91. 

65- N.J.—Fonsler v. Atlantic City, 
66 A. 119, 70 N.J.Law 125. 

42 C.J. p 656 note 2. 

60. W.Va.—Eastern Ohio Transport 
Corporation v. City of Wheeling, 
175 S.E. 219, 115 W.Va. 293, cer¬ 
tiorari denied 55 S.Ct. 148, 293 U. 
S. 616, 79 LEd. 705. 

42 C.J. p C56 note 5. 

67. Iowa.—Huston v. Des Moines, 
156 N.W. 883, 176 Iowa 455. 

N.J.—West V. Ashury Park, 99 A. 
190, 89 N.J Law 402. 

68. Tex:—^Davis v. Houston, Civ. 
App., 264 S.W. 625. 
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Appropriate regulations may be promulgated 
which limit the loads that may be hauled over the 
highways of the State'S^ and which prescribe the 
manner and method of the enforcement thereof.”<> 
Thus, inspectors may be given authority to unload 
a commercial vehicle under power given them by 
statute of investigating excess loads,'J'l at least 
when they have reason to believe that the law is be¬ 
ing violated and that such course is necessary to 
verify the infraction.72 

§ 54. Fares or Rates 

a. In general 

b. Private or contract carriers 

a. In General 

(1) General rules 

(2) Maximum and minimum rates 


(1) General Rules 

The fares or rates which may be charged by public 
service motor vehicles are subject to reasonable regula¬ 
tion by the state, a municipality, or a duly authorized 
public service commission. 

The state legislature or a municipality, under its 
power to regulate such vehicles, may fix the fares 
or rates of compensation that may be charged by 
the operators of taxicabs or other public service 
motor vehicles.’'^ Power on the part of a munici¬ 
pality to fix such rates can be derived onK^ by ex¬ 
press grant or by necessary implication from pow¬ 
ers expressly granted,*^4 ^nd it has been held that 
the legislature can supersede a local arrangement 
betvreen a city and bus companies, for the fixing of 
bus fares, in franchise contracts^® 

The pow’’er of regulating the rates or fares of 
public service motor vehicles may be vested in a 
railroad, public service, or other commission 


€9, U.S.—Sproles v. Binford, Tex, 
52 S.Ct. 681, 286 U.S. 374, 76 L.Ed. 
1167, 

Pa.—Commonwealth v. Reed, Quar. 

Sess.. 51 York Leg.Rec. 73. 

Tex—State v. Ferguson, Sup,, 125 
S.W.2d 272, 133 Tex. 60—Ex parte 
Sterling, 63 S.W.2d 294, 122 Tex. 
108—Rayburn v. Richardson, Civ. 
App., 131 S.W,2d 1000, appeal dis¬ 
missed 60 S.Ct. 718, 309 U.S. -632, 
84 L.Ed. 990. 

Regulation of size or equipment of 
motor carriers see infra § 56. 
limitation on combined weight of 
vehicle and load 

Fla—Leonard v. Sweat, 152 So. 857, 
114 Fla. 60. 

70. Tex.—Rayburn v. Richardson, 
Civ App., 131 S.W* 2d 1000, appeal 
dismissed 60 S.Ct. 718, 309 U.S. 
632, 84 L.Ed. 990. 

71. Tex.—Rayburn v. Richardson, 
supra—^Whitehead v. Richardson, 
Civ.App., 127 S.W.2d 512. 

72. Tex.—^Whitehead v. Richardson, 
supra. 

Determination of circiunstaaoes jus¬ 
tifying unloading 
The circumstances in given cases 
justifying inspectors in unloading 
motor vehicles on the highway can¬ 
not be determined in advance in an 
equitable proceeding.—^Whitehead v. 
Richardson, supra. 

73. Cal.—Ex parte Martinez, 138 P. 
2d 10, 22 Cal.2d 259—Gardner v. 
Rich Mfg. Co., 158 P.2d 23, 68 Cal. 
App. 2d 725—Ex parte Martinez, 
132 P.2d 901, 56 Cal.App.2d 473. 

Ga.—Clem v. City of La Grange, 149 
S.E. 638, 169 Ga. 51, 65 A.L.R. 1361. 
Mass.—Cambridge Taxi Co. v. City 
Manager of Cambridge, 76 N.E.2d 
135, 322 Mass. 108. 

Minn.—City of St. Paul v. Clark, 259 
N-W. 824, 194 Minn. 183. 


K.H.—State v. Guertin, 193 A. 237, 
89 N.H. 126. 

Tex.—^Payne v. Massey, 196 S.W.2d 
493, 145 Tex. 237—City of Wichita 
Palls v. Bowen, 182 S W 2d 695, 
143 Tex. 45. 154 A.L.R. 1434. 

Vt.—State V. Gamelin, 13 A.2d 204, 
111 Vt. 245. 

10 C.J. p 668 note 54—12 C.J. p 924 
note 92 [a] (3)—42 C.J. p 656 note 
8 . 

Power held conferred on municipality 
N.H.—State v. Guertin, 193 A. 237, 
89 N.H. 126. 
mterurban business 
A municipality has been held to 
have power to fix rate to be charged 
by nonresident operators engaged in 
interurban business for that part of 
interurhan trip which takes place 
within city limits.—State v. Game¬ 
lin, 13 A.2d 204, 111 Vt. 245. 

1 

Operation between fixed termini or 
over regular route 
Some rate regulations have been 
held applicable alike to motor ve¬ 
hicle certificated carriers who oper¬ 
ate between fixed termini or over a 
regular route, and to motor vehicle 
truck operators who do not operate 
between fixed termini or over a reg¬ 
ular route—^Heuer Truck Lines v. 
Brownlee, Iowa, 31 N.W.2d 375. 

Ordinance directed solely against 
taxicab owners 

An ordinance relating to taxicab 
rates and making it unlawful for any 
person owning, controlling, or oper¬ 
ating a taxicab to charge any rates 
different from those therein set out, 
was held directed solely against own¬ 
ers of taxicabs and not drivers, the 
words “controlling” and “operating” 
as used in the ordinance being syn¬ 
onymous with “owning.”—City of 
Chicago V. Dorband, 18 N.E.2d 107, 
297 I11.APP. 617. 


74. Okl.—^V'orley v. Fronoh, 85 P.2d 
296, 184 Okl. 116—Y & Y Cab Serv¬ 
ice V. Oklahoma City, 28 P.2d 551, 
167 Okl. 134. 

Dack of authority 

(1) Some statutes prescribing mu¬ 
nicipality’s authority to regulate 
taxicabs have been held not to dele¬ 
gate authority to municipality to fix 
taxicab rates.—Worley v. French, 85 
P.2d 296, 184 Okl. 116—Y & Y Cab 
Service v. Oklahoma City, 28 P.2d 
551, 167 Okl. 134. 

(2) In a case in which it was held 
that the right to regulate taxicabs 
was within the police power of the 
municipality, it -was held that the 
municipality did not have authority 
to fix rates under home-rule provi¬ 
sions of the constitution giving mu¬ 
nicipalities authority over municipal 
affairs—Ex parte Martinez, 132 P. 
2d 901. 56 Cal.App.2d 473. 

75. N.Y.—East Side Omnibus Cor¬ 

poration v. Maltbie, 63 N.Y. S.2d 
712, 271 App.Div. 81, affirmed 

Queens-Nassau Transit Lines v. 
Maltbie, 72 N.E.2d 618, 296 N.Y. 

893, East Side Omnibus Corp. v. 

Maltbie. 72 N.E.2d 619, 296 N.Y. 

894, Eighth Ave. Coach Corp. v. 
Maltbie, 72 N.E.2d 619, 296 N.Y. 

896, New York City Omnibus Corp. 

V. Maltbie. 72 N.E.2d 670, 296 N.Y. 
898, Madison, Ave. Coach Co. v. 
Maltbie. 72 N.E.2d '620. 296 N.Y. 

897, Green Bus Lines r. Maltbie, 

72 N.E.2d 621, 296 N.Y. 899, and 
Manhattan & Queens Bus Corp. v. 
Maltbie, 72 N.E.2d 622, 296 N.Y. 

901. 

76. Ark.—Southeast Arkansas 

Freight Lines v. Arkansas Corpo¬ 
ration Commission, 166 S.W.2d 262, 
204 Ark. 1023. 

Iowa.—^Heuer Truck Lines v. Brown- 
1 lee, 31 N.W.2d 375. 
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and, where so intended 'by the legislature, the tariffs 
prepared by such a public body constitute the only 
official, lawful tariff.A statute giving the com¬ 
mission certain powers over carriers by motor ve¬ 
hicle with respect to rates will be construed as 
cumulative of the provisions of former acts when 
the act contains no specific repealing clause.*^® A 
commission may be given power to direct a reduc¬ 
tion of rates of fare, and to conduct the necessary 
investigation on which to base such a determina¬ 
tion and it may also have power to fix rates for 


a prescribed trial period.^o The commission cannot 
adopt rules respecting rates which in effect consti¬ 
tute an unauthorized limitation on its statutory pow- 
ers,8i and where a motor carrier is entitled to have 
an application to fix rates considered on its merits 
it is error for the commission to decline jurisdic¬ 
tion because of an arbitrary self-imposed limitation 
on its own powers.®^ 

Rate regulations may not be unlawfully discrim¬ 
inatory.®® It has been held proper, however, to 
classify busses and taxicabs separately for the 


N.J.—^Borough of Bradley Beach v. 
Board of Public Utility Com'rs of I 
New Jersey, 157 A. 451, 9 N.J. 
Misc. 1217. 

Ohio.—Columbus-Cincmnati Trucking 
Co. V. Public Utilities Commission, 
47 N.E.2d 623, 141 Ohio St. 228. 
Wash.—Pacific Inland Tariff Bureau 
V. Schaaf. 95 P.2d 781, 1 Wash.2d 
210 . 

Wyo—State v. Grimshaw, 53 P 2d 13, 
49 Wyo. 192. 

42 C.J. p 656 note 16. 

New route without chauge of rate 
In a proper case the commission 
has authority to grant permission to 
a motor carrier to travel a new, 
shorter route for convenience without 
a change in rate.—Clintonville Trans¬ 
fer Line v. Public Service Commis¬ 
sion, 21 N.W2d 5, 248 Wis. 59, 
Operatious within, municipalities 

(1) Provision in law giving com¬ 

mission the power to fix just and 
reasonable rates of fare for bus lines 
gives it the power to fix rates for 
fare for bus lines in city unless the 
legislature has elsewhere denied the 
exercise of such power by the com¬ 
mission.—Queens-Nassau Transit 

Lines v. Maltbie, 61 N.T.S.2d 81, 186 
Misc. 424, affirmed East Side Omni¬ 
bus Corp. V. Maltbie, 63 N.Y.S.2d 712. 
271 App.Div, 81, affirmed 72 N.E 2d 
618, 296 N.T. 893, East Side Omni¬ 
bus Corp. V. Maltbie, 72 N.E 2d '619, 
296 N.Y. 894, Eighth Ave. Corp. v. 
Maltbie, 72 N.E 2d 619, 296 N.T. 896, 
New York City Omnibus Corp. v. 
Maltbie, 72 N.E.2d 620. 296 N.T. 898, 
Madison Ave. Coach Co. v. Maltbie, 
72 N.E.2d 620, 296 N.T. 897, Green 
Bus Lines v. Maltbie, 72 N.E.2d 621, 
296 N.T. 899 and Manhattan & 
Queens Bus Corp. v. Maltbie, 72 NE. 
2d 622, 296 N.T. 901. 

(2) Legislation placing busses un¬ 
der control of the board of public 
utility commissioners has been held 
to include the fixing and regulation 
of fares to be charged, and to re¬ 
sult in divesting a town of the pow¬ 
er to fix and regulate fares—Morri¬ 
son V. Town of West New York, 136 
A. 175, 5 N.J Misc. 222. 

(3) Statute empowering the com¬ 
mission to establish or approve rea¬ 
sonable, nondiscriminatory, maximum 


and minimum rates to be charged by 
the carriers, was not invalid on 
ground that the matter of regulating 
use of streets of cities for commer¬ 
cial purposes is a municipal matter 
and not subject to control of legisla¬ 
ture, since transacting of business 
on streets imposes burdens on the 
streets and is matter of public con¬ 
cern, subject to regulation by the 
state.—^Morel v. Railroad Commis¬ 
sion of California, 81 P.2d 144, 11 
Cal.2d 488. 

ComplaiiLt imnecessary 

The statute vesting commission 
with authority to fix or approve rates 
after complaint has been filed applies 
where a controversy arises, but com¬ 
mission's jurisdiction to regulate 
rates is not thereby limited to cases 
where a complaint has been filed.— 
Heuor Truck Lines v. Brownlee, 
Iowa, 31 N.W.2d 375. 

Order coustnied 

Use of word “unreasonable,” In 
commission’s order that bus fare was 
unreasonable and improperly dis¬ 
criminatory, did not indicate that 
commission exceeded its powers by 
determining that rate was unreason¬ 
able per ae, but commission meant 
that rate was unreasonably discrim¬ 
inatory.—Ileading Coach Co. v. Pub¬ 
lic Service Commission of Pennsyl¬ 
vania, 190 A. 172, 126 Pa.Super. 493. 

77. Wash.—Pacific Inland Tariff 
Bureau v. Schaaf, 96 P.2d 781, 1 
Wash.2d 210. 

78. Ark.—Southeast Arkansas 

Freight Lines v. Arkansas Corpo¬ 
ration Commission, 166 S.W.2d 262, 
204 Ark. 1023. 

79. N.Y —Queens-Nassau Transit 
Lines v. Maltbie, 61 N.TS.2d 81. 
186 Misc. 424, affirmed East Side 
Omnibus Corp. v. Maltbie, -63 N.Y. 
S 2d 712, 271 App.Div. 81, 72 N.E.2d 
618, 296 N.Y. 893, East Side Omni¬ 
bus Corp. V. Maltbie, 72 N.E.2d 619, 
296 N.Y. 894, Eighth Ave. Corp. v. 
Maltbie, 72 N.E 2d 619, 296 N.T. 

896, New York City Omnibus Corp. 
V. Maltbie, 72 N.E.2d 620, 296 N.Y. 
898, Madison Ave. Coach Co. v. 
Maltbie, 72 N.E 2d 620, 296 N.T. 

897, Green Bus Lines v. Maltbie, 
72 N.E.2d 621, 296 N.T. 899 and 


Manhattan & Queens Bus Corp. v. 
Maltbie, 72 N.E 2d 622, 296 N.T. 
901. 

Remedy for challenging Jurisdiction 
A proceeding under an article re¬ 
lating to a proceeding against a body 
or officer has been held to afford an 
appropriate remedy for bus compa¬ 
nies challenging jurisdiction of com¬ 
mission to reduce bus fares.— 
Queens-Nassau Transit Lines v. 
Maltbie, 61 N.T S 2d 81. 186 Misc. 
424, affirmed East Side Omnibus Corp. 
V. Maltbie, 63 N.Y.S.2d 712, 271 App 
Div. 81, affirmed 72 N.E 2d '618. 296 N. 
T. 893, East Side Omnibus Corp. v. 
Maltbie, 72 N E 2d 619, 296 N.T. 894, 
Eighth Ave. Corp. v. Maltbie, 72 N. 
B2d 619, 296 N.Y. 896, New York 
City Omnibus Corp. v. Maltbie, 72 
NE.2d 620, 296 N.Y. 898, Madison 
Ave. Coach Co. v. Maltbie, 72 N E 2d 
620, 296 N.Y. 897, Green Bus Lines v. 
Maltbie, 72 N.E 2d 621, 296 N.T. 899 
and Manhattan & Queens Bus Corp. 
V. Maltbie. 72 N.E.2d 622, 296 N.Y. 
901. 

80. Ark.—Southeast Arkansas 

Freight Linos v. Arkansas Corpo¬ 
ration Commission, 166 S.W.2d 262, 
204 Ark. 1023. 

Extension of trial period by court 
Where the commission fixed rates 
for a prescribed trial period, a court 
order extending the period for some 
months was held within the discre¬ 
tion of the court and proper under 
all the circumstances.—Southeast 
Arkansas Freight Lines v. Arkansas 
Corporation Commission, supra. 

81- Wis.—Clintonville Transfer Line 
V. Public Service Commission, 21 
N.W.2d 6, 248 Wis. 59. 

82. Wash.—State ex rel. Spokane 
United Rys. v. Department of Pub¬ 
lic Service of Washington, 71 P. 
2d 661, 191 Wash. 695. 

83. Wash.—Trudeau v. Pacific 
States Box & Basket Co., 148 P.2d 
453, 20 Wash.2d 561. 

Unlawful discrimination not shown 
(1) Generally. 

Ga.—Clem v. City of Da Grange, 149 
S.E. 638, 169 Ga. 51, 65 A.L.R. 1361. 
Wash.—Trudeau v. Pacific States 
Box & Basket Co., 148 P.2d 453, 20 
Wash.2d 561. 
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purpose of fixing the fares which each may 
charge and a regulation fixing fares is not dis¬ 
criminatory because it fixes lower rates of fare 
for motor-driven vehicles than for horse-driven 
vehicles.SS The rates to be charged by motor car¬ 
riers of freight may depend on the commodity be¬ 
ing carried,^® and, where a tariff schedule excepts 
certain commodities from its operation, the excep¬ 
tion must be strictly construed and limited to those 
commodities which clearly and directly fall within 
it.^"^ Rates may be required to be based on the 
distance traveled and service rendered, and not on 
a so-called zone system.89 Where the rates have 
been fixed, it is the duty of a motor carrier to ad¬ 
vise himself concerning the established rates and to 
inform his customers.^® 

Matters to he considered in fixing rates. Under 
some statutes only such rates may be established 
as tend to preserve to the public, on a reasonable 
basis, a continuance of each of several types of 
transportation.^^ In fixing the rates to be charged, 
the governmental authorities must consider the 


§ 54 

cost of operation,^ the cost of bonds and insurance 
policies,^3 and all other like matters affecting the 
ability of the motor carrier to furnish safe and re¬ 
sponsible ser\uce in view of the necessary cost of 
producing that service.®^ However, where the 
rates of fare fixed will permit a fair profit for the 
service rendered, they are not confiscatory and un¬ 
reasonable because they will not also yield a fair 
return on all the property employed by the person 
rendering the service.^ ^ 

Joint rates. Under some statutes motor trans¬ 
portation companies or common carriers by motor 
vehicle are authorized to establish joint rates, sub¬ 
ject to the restrictions contained in their respective 
certificates of public convenience and necessity, and 
subject to the rules and regulations prescribed by 
a commission.^6 

Publication, filing, or posting of tariff. The fil¬ 
ing of a tariff or schedule of rates and charges is 
sometimes required by regulations governing car¬ 
riers by motor vehicle,and under some regula- 


(2) An exemption, from provisions 
as to rate regulation, of the trans¬ 
portation by motor vehicle of logs, 
wood, or lumber moving to mills for 
manufacture has been held not arbi¬ 
trary.—State V. King, 188 A. 775, 
135 Me. 5. 

(3) An order of the commission 
that the fare for round trip service 
shall not be less than one hundred 
and forty per cent of the regular 
schedule fare is not invalid as re¬ 
quiring a discrimination for the same 
service.—Haddad v. State, 201 P. 847, 
23 Ariz. 105. 

84. Ga.—Clem v. City of La Grange, 
149 S.E. 638, 640, 169 Ga. 51, 65 
A.L.R. 1361. 

“The operation of motorbusses un¬ 
der regular schedules, on fixed routes 
to be approved by the council, differs 
so materially from operation of tax¬ 
icabs generally throughout the city, 
without fixed schedules or restriction 
in the matter of routes, as to afford 
proper basis for classification by the 
municipality in prescribing fares 
which each may charge for carry¬ 
ing passengers.”—Clem v. City of La 
Grange, supra. 

85. N.T.—Yellow Taxicab Co. v. 
Gaynor, 143 N.T.S. 279, 82 Misc. 
94, affirmed 144 N.T.S, 299, 159 
App.Div. 893. 

86. Cal.—Gardner v. Rich Mfg. Co., 
158 P.2d 23, 68 Cal.App.2d 725. 

Ohio.—Saalfield Pub. Co. v. Public 
Utilities Commission, 77 N.E.2d 
914, 149 Ohio 113. 

87. Ohio.—Saalfield Pub. Co. v. Pub¬ 
lic Utilities Commission, supra, 

88. U.S.—^Denver Tramway Corpora¬ 


tion V. People's Cab Co. of Denver, 
D.C.Colo., 1 P.Supp. 449. 

Itdleaga guide 

Where carrier’s tariff provided that 
rates should be based on shortest 
distance shown in mileage guide, and 
stated that distance should be de¬ 
termined from mileage chart, mileage 
maps, vicinity maps and maps of in¬ 
dividual states, rate to be charged 
was lowest rate that could be deter¬ 
mined from reference to any ma¬ 
terial in guide, and distances as ob¬ 
tained on reference to mileage maps 
alone were not conclusive.—Sinclair 
Prairie Oil Co. v. Harvey, 137 P.2d 
542, 192 Okl. 513. 

88. U.S.—^Denver Tramway Corpora¬ 
tion V. People’s Cab Co. of Denver, 
D.C.Colo., 1 F.Supp. 449. 

90. Wash.—Trudeau v. Pacific 
States Box & Basket Co., 148 P.2d 
453. 20 Wash.2d 561. 

Absence of notice to operator 

Where rates for taxicab service 
were adopted by commission after 
agreement with substantially all li¬ 
censed operators in area, and com¬ 
mission notified all parties in inter¬ 
est of its order, operator whose li¬ 
cense was revoked who never sought 
to modify in any particular provi¬ 
sions of order with respect to rates 
or other conditions could not contend 
that rates were established without 
sufficient notice to him.—^Kram v. 
Public Utilities Commission, 12 A.2d 
775, 126 Conn. 543. 

91. Cal.—Southern Pac. Co. v. Rail¬ 
road Commission of California, 87 
P.2d 1055. 13 Cal.2d 89, 
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92. Tex,—Parsons v. City of Galves¬ 
ton, 84 S.W.2d 996, 125 Tex. 568. 

Seasonable value of bookkeeper’s 
services 

In fixing fares, commission did not 
err in deducting from company's 
gross income reasonable value of 
services of company's bookkeeper, 
who was owner's son and interested 
in company’s property, as salary not 
paid him by company.—Gore v. John. 
157 P.2d 552, 61 W'yo. 246. 

93. Tex.—^Parsons v. City of Galves¬ 
ton, 84 S.W.2d 996. 125 Tex. 568. 

Bond or security as to public service 
vehicles generally see infra §§ 111- 
118. 

94. Tex.—Parsons v. City of Galves¬ 
ton, supra. 

DetenuinatlozL of net Income 
Wyo.—Gore v. John, 157 P.2d 552, 6l 
Wyo. 246. 

95. N.Y.—Yellow Taxicab Co. v. 
Gaynor, 143 N.Y.S. 279, 82 Misc. 
94. afllrmed 144 N.Y.S. 299, 159 
App.Div. 893, affirmed 105 N.E. 
1086, 212 N.Y. 97. 

90. Ohio.—^Valley Public Service Co. 
V. Public Utilities Commission, 69 
N.E.2d 40, 144 Ohio St. 352. 
Through ticket 

Ohio.—^Valley’ Public Service Co. v. 
Public Utilities Commission, su- 
prsu 

97. U.S.—Reed v. U. S. Vanadium 
Corporation, C.C.A.C 0 I 0 ., 138 P.2d 
846—^Fordham Bus Corporation v. 
U. S.. D.C.N.T., 41 F.Supp. 712. 

I Ill.—Chicago, B. & Q. R. Co. v. Com¬ 
merce Commission, 178 N.E. 157, 

I 345 Ill. 676. 
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tions publication is also required for the benefit 
and advantage of the public.98 It has been held 
that filing and publication of a tariff are essential 
to establish the tariff and put it in force,9 9 and that 
proposed schedules of rates which are not filed and 
published in the prescribed manner do not constitute 
a legal tariff.^ An order requiring a copy of the 
motor carrier’s tariff to be posted at particular 
places has been held enforceable against the car¬ 
rier ^ In a proper case a commission may strike 
tariffs from its files.® 

Taximeters. Taxicabs may be required to be 
equipped with taximeters;^ and regulations to this 
effect have been held appropriate and necessary 
to prevent fraud or overcharges,^ and to be reason¬ 
able and valid® notwithstanding they require taxi¬ 
meters on motor-driven vehicles only"^ or on motor- 
driven vehicles designed to carry not more than a 
certain number of persons and not on those of great¬ 
er carrying capacity.® Regulations may require that 
taximeters be tested and sealed ;9 and an ordinance 
of this nature has been held directed against the 


owners of taxicabs, rather than the drivers thereof, 
since the drivers have no such control over the 
taxicabs or their taximeters as would render it pos¬ 
sible for them to comply with the provisions there- 
of.19 

(2) Maximum and Minimum Rates 

Rate regulations may prescribe the maximum and 
minimum charges which may be made by pubiic service 
motor vehicles. 

Public service motor vehicles may be forbidden 
by appropriate regulations to charge more than a 
maximum,or less than a minimum,19 rate fixed 
by the regulations. An ordinance which establishes 
a fixed rate for taxicabs precludes cab operators 
from charging a higher or lower ratc.i® A regula¬ 
tion is not invalid merely because it fixes a mini¬ 
mum rate for one type of service which is higher 
than the rate charged for furnishing a different 
type of service.14 

Preferential rate to state agency. The deter¬ 
mination of whether a trucker may charge a state 


Ohio.—Railway Express Agency v. 
Public Utilities Commission of 
Ohio, 174 N.E. 356, 123 Ohio St. 
159. 

Specification of insurance unneces- 
sary 

Motor carriers were held not re¬ 
quired to specify in tariff the insur¬ 
ance earned by them to protect 
themselves against legal liability to 
shipper for loss or damage to cargoes 
transported for shipper.—Interstate 
Commerce Commission v. Kraft 
Cheese Co., D.C.Ill., 38 F.Supp. 761. 

98. U.S.—Reed v. U. S. Vanadium 
Corporation, C C.A.Colo., 138 P2d 
846. 

99. U.S.—Reed v. U. S. Vanadium 
Corporation, supra. 

1. U.S.—Reed v. TJ. S. Vanadium 
Corporation, supra. 

2. Wash.—^Pacific Inland Tariff Bu¬ 
reau V. Schaaf, 95 P.2d 781, 1 Wash. 
2d 210. 

3. U S. — ^Acme Fast Freight v. U. S., 
D.C.N.T., 30 F.Supp. 968, affirmed 
60 S.Ct. 810, 309 U.S. 638, 84 L.Ed. 
993. 

4. U.S. — ^Denver Tramway Corpora¬ 
tion V. People^s Cab Co. of Denver, 
D.C.Colo., 1 F.Supp. 449. 

Ky.—Kentucky Cab Co. v. City of 
Louisville, 18 S.W.2d 992, 230 Ky. 
216. 

Mo.—McGill v. City of St. Joseph, 38 

S.W.2d 725, 225 Mo.App 1033. 

K.H.—State v. Guertin, 193 A. 237, 
89 N.H. 126. 

42 C.J. p 656 note 9, 

3>lsplay of taximeter fiag* 

Taxicabs employed under flat rate 
zone charge must display taximeter 


flag under an ordinance requiring 
such display m case of employment 
on distance fare basis—Co-operative 
Cab Co. V. City of Seattle, 275 P. 80, 
151 Wash. 150, followed in City of 
Seattle v. Pratt, 276 F. 1119, 151 
Wash. 700. 

5. NH.—State v. Guertin, 193 A. 
237, 240, 241. 89 N.H. 126. 

N.T.—Yellow Taxicab Co. v. Gaynor, 

143 N.T.S 279, 82 Misc. 94, affirmed 

144 N.Y.S. 299, 159 App.Div. 893. 

6. Ky —^Kentucky Cab Co. v. City 
of Louisville, 18 S,W.2d 992, 230 
Ky. 216. 

Mo.—McGill V. City of St. Joseph, 
38 S.W.2d 725, 225 Mo.App. 1033. 
Neb —Yellow Cab & Baggage Co. v. 
Publix Cars, 253 N.W. 80, 126 Neb. 
138. 

TTnlawful diseximiuation not shown 
N.H.—State V. Guertin, 193 A. 237, 
89 N.H. 126. 

7. N.Y.—Yellow Taxicab Co. v. Gay¬ 
nor, 143 N.T.S. 279, 82 Misc. 94. 
affirmed 144 N.T.S. 299, 159 App. 
Div. 893. 

8. N.Y.—Yellow Taxicab Co. v. Gay¬ 
nor, supra. 

9- Ill.—City of Chicago v. Dorband, 
18 N.E.2d 107, 297 Ill App. 617. 

10, Ill.—City of Chicago v. Dorband, 
supra. 

Purpose of ordinance 
The primary purpose intended to 
be served by ordinance relating to 
the testing of taximeters was to pro¬ 
hibit the use of the streets as a 
place of business by any motor vehi¬ 
cle used as a taxicab for the carnage 
of passengers for hire unless the 
taxicab had its meter tested and 
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sealed in accordance with the ordi¬ 
nance.—City of Chicago v. Dorband, 
supra. 

11. Ga.—Clem v. City of La Grange, 
149 S.E. 638, 169 Ga. 51, 65 A.L.R. 
1861. 

Ohio.—State v. Petrash, 181 N.E. 814, 
125 Ohio St. 407. 

Maximum and minimum rates of pri¬ 
vate or contract carriers see infra 
subdivision b of this section. 

12. Fla.—Jarrell v. Orlando Transit 
Co., 167 So. CC4, 123 Fla. 776. 

Ga.—Clem v. City of La Grange, 149 
SE. 638, 169 Ga. 51, 65 A.L.R. 1361. 
Ohio.—Stale v. Petrash, 181 N.E. 

814, 125 Ohio St. 407. 

Tex.—Parsons v. City of Galveston, 
84 S.W.2d 996, 125 Tex. 568. 

Wyo.—Stale v. Grimshaw, 63 P.2d 
13, 49 Wyo. 192. 

Issuance of '<due bills” 

The issuance of tickets termed 
'‘advertising due bills" by bus com¬ 
pany which sold such tickets at pric¬ 
es below fares fixed by filed tariff, 
constituted a giving of illegal prefer¬ 
ence and departure from filed tariff, 
whether such tickets were sold for 
cash or were issued in payment for 
advertising.—Interstate Commerce 
Commission v. All American Bus 
Lines, D.C.N.T., 22 F.Supp. 525. 

13. Mass.—Cambridge Taxi Co. v. 
City Manager of Cambridge, 76 N. 
E.2d 135, 322 Mass. 108. 

14. Wash.—South Bay Motor 

Freight Co. v. Schaaf, 101 F.3d 584, 
3 Wash.2d 466. 

Boat-truck or all-truck service 
Wash.—South Bay Motor Freight Co. 
V. Schaaf, supra. 
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department of public works less than the minimum 
rates prescribed for such carriers by a commission 
depends, under some statutes, on whether the trans¬ 
action is one for the transportation of property for 
compensation over the public hig'hways or is merely 
the renting^ of tools or equipment to the depart- 
ment.'i5 if the trucker merely rents his trucks to 
the department, and the department then operates 
them, the transaction is not subject to the rate reg¬ 
ulations of the commission, but is governed by stat¬ 
utes providing for competitive bidding on the 
other hand, if under the contract the trucker is to 
operate trucks and transport the property over the 
public highways for compensation or hire as a busi¬ 
ness, then competitive bidding is not required and 
the rate regulations of the commission apply.^'^ A 
transaction has been held one for the transportation 
of property, and therefore subject to the minimum 
rates specified by the commission, where the depart¬ 
ment is not given possession and control of the 
trucks and operators or any right to discharge such 
operators.^8 xhe existence of statutes permitting 
reduced rates for the transportation of persons or 
property for the state does not validate every con¬ 
tract for a reduced rate to the state where the stat¬ 
utes contemplate an application to the commission 
for authority to establish the preferential rate;^^ 
and in such case the commission may reject the 
proposed preference if it appears to create an un¬ 
just or unreasonable discrimination against the pub¬ 
lic interest.20 


h. Private or Contract Carriers 

Private or contract carriers are subject to appropriate 
regulation as to the charges which they may make. 

In general, the rates charged by private or con¬ 
tract carriers may be subject to appropriate regula- 
tion,2l as, for example, regulations limiting the 
maximum22 or minimum's rates or charges which 
they may obtain. Private carriers may be prohib¬ 
ited from raising any charge or rate without se¬ 
curing the consent of the commissions^ or from 
according to one person any rate or facility dif¬ 
ferent from that accorded to any other person.^® 
However, under some statutes, a commission, while 
empowered to establish minimum rates affecting 
contract carriers at the same time it fixes and puts 
into effect rates affecting truckload movements by 
common carriers, is not required so to do.ss Fur¬ 
ther, the part of a taxicab company’s business which 
consists in furnishing automobiles from its central 
garage on individual orders, generally by telephone, 
cannot be regarded as a public utility under statutes 
limiting the authority of a commission to motor 
carriers constituting public utilities, and the rates 
charged for such service are therefore not open to 
inquiry by such a commission.27 

Under some regulations the minimum rates and 
charges to be collected by contract carriers may not 
be less than the rates charged by common carriers 
for substantially the same or similar service,^8 reg¬ 
ulations of this nature being intended for the ben¬ 
efit of common carriers.-9 In determining the 


15. Cal.—Entremont v. Whitsell, 89 
P.2d 392, 13 Cal.2d 290. 

IG. Cal.—Entremont v. Whitsell, su¬ 
pra. 

17- Cal.—Entremont v. Whitsell, su¬ 
pra. 

18. Cal.—^Entremont v. Whitsell, su¬ 
pra. 

19. Cal.—Entremont v. Whitsell, su¬ 
pra. 

20. Cal.—^Entremont v. Whitsell, su¬ 
pra. 

21. TJ S.—^Baker v. Glenn, D.C.Ky., 2 
F.Supp. 880. 

Cal—Entremont v. Whitsell, 89 P,2d 
392, 13 Cal.2d 290—Morel v. Rail¬ 
road Commission of California, 81 
P.2d 144, 11 Cal.2d 488. 

Rates as affecting common, caniers 
Provisions of motor vehicle act 
providing for fixing- and limiting of 
rates of contract carriers as they 
may affect common earners was held 
constitutional as having definite ref¬ 
erence to safety of public in use of 
and preservation of highways of 
state —Public Service Commission of 
Wyoming v. Grimshaw, 53 P.2d 1, 49 
Wyo. 158, 109 A.L.R. 634. 


22. Cal.—^Morel v- Railroad Commis¬ 
sion of California, 81 P.2d 144, 11 
Cal.2d 488. 

Wash.—Trudeau v. Pacific States 
Box & Basket Co., 148 P.2d 453, 
20 Wash.2d 561. 

Maximum and minimum rates gen¬ 
erally see supra subdivision a (2) 
of this section. 

23. Cal.—Morel v. Railroad Commis¬ 
sion of California, 81 P.2d 144, 11 
Cal.2d 488—Gardner v. Rich Mfg. 
Co., 158 P.2d 23, 68 Cal.App.2d 725. 

Kan.—^Atchison T. & S. F. Ry. Co. v. 
State Corporation Commission, 95 
P.2d 554, 150 Kan. 553. 

Minn.—Johnston v. L. B. Hartz 
Stores, 277 N.W. 414, 202 Minn. 132. 
Wash.—Trudeau v. Pacific States 
Box & Basket Co., 148 P.2d 453, 20 
Wash.2d 561. 

Rates established by commissiou. 

Under some regulations private 
carriers cannot render a transporta¬ 
tion service for any rate or charge 
less than that named in the tariff 
rates established by the commission. 
—Frost V. State R. Com., 240 P. 26, 
197 Cal. 230, reversed on other 
grounds Frost v. Railroad Commis- 
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Sion of State of California, 46 S.Ct. 

605, 271 U.S. 583, 70 L.Ed. 1101, 47 

A.L.R. 457. 

24. Cal.—^Frost v. State R. Commn., 
240 P. 26, 197 Cal 230, reversed on 
other grounds Frost v. Railroad 
Commission of State of California, 
46 S.Ct. 605, 271 U.S. 583, 70 L.Ed. 
1101, 47 A.L.R. 457. 

25. Cal.—^Frost v. State R. Commn., 
240 P. 26, 197 Cal. 230, reversed on 
other grounds Frost v. Railroad 
Commission of State of California, 
46 S.Ct. 605, 271 U.S. 583, 70 L.Ed. 
1101, 47 A.L.R. 457. 

26. Ark.—Southeast Arkansas 

Freight Lines v. Arkansas Corpora¬ 
tion Commission, 166 S.W.2d 262, 
204 Ark. 1023. 

27. U.S.—Terminal Taxicab Co. v. 
Kutz, App.B.C., 36 .S.Ct. 683. 241 
U.S. 252, 60 L.Ed 984. Ann.Cas. 
1916D 765. 

28. Me.—^Public Utilities Commis¬ 
sion V. Utterstrom Bros., 8 A.2d 
207, 136 Me. 263. 

29- U.S.—General Mills v. Steele, C. 
C.A.Tex., 154 P.2d 367, reversed on 
other grounds 67 S.Ct. 439, 329 U. 
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question of substantial similarity, all the terms and 
conditions of the contract should be considered, 30 
and the mere fact that a contract carrier exercises 
the right to load, transport, and deliver goods does 
not ipso facto make him a competitor who' performs 
substantially the same service as common carriers 
within the terms of the statute.31 

§55. Soliciting 

Reasonable regulations may be promulgated with re¬ 
spect to the soliciting of patronage by public service mo¬ 
tor vehicles. 

Reasonable regulations may be enacted with re¬ 
spect to soliciting of patronage by public service 
motor vehicles.32 A municipality, within its police 
power, may prohibit taxicab drivers from entering 
upon passenger depot property or upon wharves 
used in connection with steamship traffic, to solicit 
passengers or baggage at certain times ;33 but such 
a regulation merely applies to such drivers while in 
their occupation and does not render them liable 
to arrest when upon such property at other times.34 
Solicitation of patronage within the meaning of 
regulations pertaining to public service motor vehi¬ 
cles does not necessarily mean personal persuasion 


or earnest entreaty of importuning, 3 5 as any acts or 
conduct intended and calculated to invite the pat¬ 
ronage of intending passengers amounts to '^solici- 
tation ;”3‘3 it may be practiced by other means than 
words, and there may be no resort whatsoever to 
the use of the voice-^"^ 

§ 56. Other Regulations 

Regulations pertaining to public service motor ve¬ 
hicles have been promulgated with respect to size, equip, 
ment, notices or signs, lights, speed, and a great variety 
of other matters. 

Regulations pertaining to public service motor ve¬ 
hicles have been promulgated as to a great variety 
of matters,38 as, for example, the equipment of such 
vehicles'39 and the necessity that each such vehicle 
be submitted periodically to the public automobile 
inspector.^® Regulations may require such vehicles 
to be maintained in a safe and sanitary condition at 
all time,^i and may also require the operator there¬ 
of to drive with care and prudence in compliance 
with police regulations.^^ Particular regulations 
have been adopted and held valid which prohibit the 
operation of such a vehicle with more than one pas¬ 
senger riding on the driver^s seat^3 or when draw- 


S. 433, 91 LEd. 402 rehearing de¬ 
nied 67 S.Ct. 628, 329 U.S. 834, 91 
L.Bd. 706. 

SO. Me—^Public Utilities Commis¬ 
sion V. Utterstrom Bros., 8 A.2d 
207, 136 Me. 263. 

Transpoxtatlon from warehouse to 
retail stores 

Contract carriers transporting mer¬ 
chandise In trucks over highways 
from warehouse to retail stores of 
corporation under contracts there¬ 
with were held not to compete with, 
or render substantially same or simi¬ 
lar service as, common carriers over 
highways withm statute.—Public 
Utilities Commission v. Utterstrom 
Bros., supra. 

31. Me.—Public Utilities Commis¬ 
sion V. Utterstrom Bros., supra. 

32. Fla.—State ex rel. Hosack v. 
Yocum, 3 86 So. 448, 136 Fla. 246, 
121 A-L It. 270. 

42 C.J. p 648 note 67 [b]. 

Soliciting' for hotel, inn, or apartment 
house 

Ordinance making it unlawful for 
drivers of taxicabs or other passen¬ 
ger vehicles for hire to solicit pat¬ 
ronage of any passenger for any ho¬ 
tel, Inn, or apartment house or to di¬ 
vert or attempt to divert prospective 
guests of any hotel, inn, or apart¬ 
ment house to other places is reason¬ 
able and valid.—State ex rel. Hosack 
V. Yocum, supra, 

33. Wash.—Seattle Taxicab, etc., 


Co. V. Seattle, 150 P. 1134, 86 Wash. 
694. 

43 C.J. p 656 note 21. 

34. Wash.—Seattle Taxicab, etc., 
Co. V. Seattle, supra. 

35. Conn.—State v. Shiffrin, 103 A. 
899, 92 Conn. 583. 

36. Conn—State v. Shiffrin, supra. 

37. Conn.—State v. Shiffrin, supra. 

38. lug.ulry as to methods used 
Commission is authorized to in¬ 
quire into methods used by express 
company in transportation of goods 
by motor vehicle and to require it to 
make reasonable reports concerning 
such methods to determine whether 
such transportation has become sub¬ 
ject to the statute.—State ex rel. 
Railway Express Agency v. Public 
Service Commission, 169 S.W.2d 88, 
237 Mo.App, 420. 

Carrying of explosives 

Statute relating to carrying explo¬ 
sives on vehicles carrying passen¬ 
gers for hire was held inapplicable 
to truck carrying gasoline can which 
exploded in collision with automo¬ 
bile.—Harrison v. Harter, 18 P.2d 
436, 120 CaLApp. 22. 

Cruising of taxicabs on the streets 
may be prohibited.—Lowe v. City 
Council of Augusta, D.C.Ga., 45 F. 
Supp. 143. 

Hitchhikers 

Rule prohibiting the transporta¬ 
tion of hitchhikers and other unau¬ 
thorized persons on property-carry¬ 
ing vehicles does not prohibit car- 
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rymg of person in case of accident 
or other emergency.—East Coast 
Freight Lines v. Mayor and City 
Council of Baltimore, Md., 68 A.2d 
290. 

39. Ga.—Maner v. Dykes, 190 S.E. 

189, 65 Ga.App. 436, transferred, 
187 SE 699, 183 Ga. 118, trans¬ 
ferred 184 S.E. 438, 52 Ga.App. 

715. 

N.J.—Nutley-Times Square Service 
V. Board of Public Utility Com'rs, 
162 A. 124, 109 NJLaw 289. 

Ohio.—Columbus-Cincinnatl Truck¬ 

ing Co. V. Public Utilities Commis¬ 
sion, 47 N.E.2d 623, 141 Ohio St. 
228. 

Changes or repairs 

An order requiring a motor trans¬ 
portation company to make changes 
in, and repairs to, its equipment was 
held, under the circumstances, not 
unreasonable or unlawful.—State ex 
rel. Northeast Transp. Co. v. Abel, 
116 P.2d 622. 10 Wash.2d 349. 

40. Tex.—Booth v. Dallas, Civ.App., 
179 S.W. 301. 

42 C.J. p 650 note 92. 

41. U.S.—Continental Baking Co. v. 
Woodring, D.C.Kan., 55 F.2d 34 7, 
affirmed 62 S Ct. 595, 286 U.S. 352, 
76 L.Ed. 1155, 81 A.L.R. 1402. 

42. U.S.—Lowe v. City Council of 
Augusta, DC.Ga., 45 F.Supp. 143. 

Mich.—North Star Line v. City of 
Grand Rapids, 244 N.W. 192, 259 
Mich. 654. 

43. N.Y.—^Hotel As tor v. Gay nor, 
143 N.Y.S. 279, 82 Misc. 94, affirmed 
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ing trailers,44 or which forbid the car to be driven 
rapidly past an autobus, trolley car, or vehicle to 
obtain a passenger4‘5 or to race with any other ve¬ 
hicle,46 or which require jitney busses to be brought 
to a full stop before crossing any street, interurban, 
or steam railroad,47 or which forbid the driver to 
collect fares46 or to take on or discharge passen- 
gers49 while the vehicle is in motion. Under some 
regulations the operators of public service motor 
vehicles are required to keep certain records for 
inspection,50 and to furnish certain reports and in- 
formation,'5i such as reports reflecting the number 
of ton-miles or passenger-miles traveled by such 

carrier.52 

Under the general rules governing the reason¬ 
ableness of regulations pertaining to public service 
motor vehicles, discussed supra § 44 c, various reg¬ 
ulations have been held unreasonable and invalid.53 
An ordinance prohibiting the operation of double¬ 
decked busses on certain streets if not equipped 
with pneumatic tires has been held void as unrea- 
sonable.54 Regulations have been held invalid 
which make it unlawful to allow women in any 
taxicab while it is at any stand or upon any street 
waiting for customers,‘55 or which require jitney 


§ 56 

drivers to be the owners of vehicles operated by 
them,56 or which require the operators of jitnej’s 
to carry policemen and firemen in the discharge of 
their duties free in any vacant seat.®*^ 

Size of vehicles or equipment. Regulations have 
been upheld which limit the size of public service 
motor vehicles or equipment,’58 and a limitation on 
the size of trucks and busses v/hich can use a cer¬ 
tain highway will not be held to be arbitrary merely 
because an inconvenient and expensive change will 
thereby be required.59. 

Notices or signs. Regulations pertaining to pub¬ 
lic service motor vehicles may require a sign to be 
displayed on the vehicle showing its terminal anl 
route,60 its schedule,®^ the amount of fare when it 
exceeds five cents,®^ the name of the owner or op- 
erator,56 and indicating that the consent of the 
municipality has been granted to its operation.54 
A notice may be required to be placed on the ve¬ 
hicle when it has already been engaged.*®® A regu¬ 
lation prohibiting the operation of such a vehicle 
with, a sign on the windshield or where it might ob¬ 
scure the view of the driver has been held valid.66 

Lights or flares. Reasonable regulations may be 


144 N.T.S. 494, 159 App.Div. 888, 
affirmed 105 N.B. 1086, 212 N.Y. 97. 
42 C.J. p 650 note 94, 

44. Iowa.—Huston v. Des Moines, 
156 N.W. 883, 176 Iowa 455. 

45. N.J.—^West V. Asbury Park, 99 
A. 190, 89 N.J.Law 402. 

46. N.J.—^West V. Asbury Park, su¬ 
pra. 

47. Iowa.—^Huston v. Des Moines, 
156 N.W. 883, 176 Iowa 455. 

48. N.J.—^West V. Asbury Park, 99 
A. 190, 89 N.J.Law 402. 

49. N.J.—^West V. Asbury Park, su¬ 
pra, 

50. Wyo.—^Public Service Commis¬ 
sion of Wyoming v. Grimshaw, 53 
P.2d 1, 49 W'yo. 158, 109 A.L.R. 
634. 

51. U.S.—Continental Baking Co. v. 
Woodring*, D.C.Kan., 55 F.2d 347, 
affirmed 52 S.Ct. 595. 286 U.S. 352, 
76 L.Ed. 1155, 81 A.L.R. 1402— 
Louis V. Boynton, D.C.Kan., 63 F. 
2d 471. 

52l Wyo.—^Public Service Commis¬ 
sion of Wyoming v. Gnmshaw, 53 
P.2d 1, 49 Wyo. 158, 109 A.L.R. 
534. 

53. Driver to be accompanied only 
by passenger 

Ordinance providing power-driven 
vehicles for hire shall be operated 
by one driver who shall not be ac¬ 
companied by any person except as 
passenger was held unreasonable and 


void.—State v. Grant, 177 S.E. 148, 
174 S.C. 195. 

Transportation of intoxicants 

A regulation forbidding the trans¬ 
portation of intoxicating liquors in 
public service vehicles has been held 
too uncertain to be enforceable as a 
penal provision.—^ilelconian v. Grand 
Rapids, 188 N.W. 521, 218 Mich. 397 
—42 C.J. p 650 note 4 [a]. 

54. N.J.—^Pennjersey Rapid Transit 
Co, V. City of Camden, 142 A, 821, 
6 N.J.Misc. 813. 

Reason for rule 

The number of dedts on an autobus 
does not seem to present a substan¬ 
tial basis for classification for regu¬ 
lations to conserve the highways; 
the weight and not the height of the 
vehicle would seem to bear relation¬ 
ship to the evil designed to be pre¬ 
vented, for the preservation and 
proper maintenance of the streets of 
the city.—^Pennjersey Rapid Transit 
Co. V. City of Camden, supra. 

55. Mich,—^IVIelconian v. Grand Rap¬ 
ids, 188 N.W. 621, 218 Mich. 397. 

56. Va.—^Parrish v. Richmond, 89 S. 
E. 102, 119 Va. 180. 

57. Pa.—^V^ilkes-Barre Jitney Bus 
Assoc. V. Wilkes-Barre, 100 A. 954, 
256 Pa. 462. 

58. U.S.—Sproles v. Binford, Tex., 
52 S.Ct. 581, 286 U.S. 374, 76 L.Ed. 
1167. 

Ga.—^Maner v. Dykes, 190 S.E. 189, 
55 Ga.App. 436. 
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Idaho.—In re Public Utilities Com¬ 
mission's Investigation, 1 P.2d 627, 
51 Idaho 56. 

N.J.—^Nutley-Times Square Service 
V. Board of Public Utility Com'rs, 
162 A. 124, 109 N.J.Law 289. 

Tex.—Siate v. Ferguson, 125 S.W.2d 
272, 133 Tex. 60—^Rayburn v. Rich¬ 
ardson, Civ.App., 131 S.W.2d ,1000. 
appeal dismissed 60 S.Ct. 718, 309 
U.S. 632, 84 L.Ed. 990. 

Seating capacity or overloading see 
supra § 53. 

Maximum width 

Okl—Plelmerich & Payne v. Nunley, 
54 P.2d loss, 176 Okl. 246. 

59, Idaho.—^In re Public Utilities 
Commission's Investigation. 1 P.2d 
627, 51 Idaho 56. 

60- N.J.—West V. Asbury Park, 99 
A. 190. 89 N.J.Law 402. 

Wash.—^Allen v. Bellingham, 1G3 F- 
18, 95 Wash. 12. 

61. Wash.—Allen v. Bellingham, su- 
pra. 

62- N.J,—^West V. Asbury Park, 99 
A. 190, 89 N,J.Law 402. 

63- Ky.—Beavers v. City of Wil¬ 
liamsburg, 206 S.W.2d 938, 306 Ky. 
201 . 

64. N.J.—West V. Asbury Park, 99 
A. 190, 89 N.J.Law 402. 

65- N.J.—^Fonsler v. Atlantic City, 
56 A. 119, 70 N.J.Law 125. 

66. N.J.—^West V. Asbury Park, 9^ 
A. 190, 89 N.J.Law 402. 
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promulgated respecting the matter of lights on pub¬ 
lic service motor vehicles®'^ or the use of warning 
flares when such vehicles are stopped on the high¬ 
way at night.^S Regulations may, for example, re¬ 
quire the maintenance of interior lights®^ or re¬ 
quire certain lights on parked vehicles.'^® 

Speed. Reasonable regulations may be promul¬ 
gated with respect to the speed at which public 
service motor vehicles may travel on the streets or 
highways,and a statute governing the speed of 
such vehicles has been held not impliedly repealed 
by provisions governing the speed of motor vehi¬ 
cles, generally. 

Numb or of hours of driving. Under some regu¬ 
lations a limit is placed on the number of hours that 
a driver may be on duty.'^S xhe aim of such a stat¬ 
ute is to protect operators of motor trucks and 
busses, as well as the public generally, from the 
dangers incident to fatigue of drivers,74 and the 
fact that some of the hours of service of the driv¬ 
ers occur outside the state has been held immateri- 
ai;75 

Corporate stock. In the absence of statutory au¬ 
thority, a commission has no power to impose con¬ 
ditions on the ownership and transfer of the stock 
of a corporate operator of public service vehicles,76 
nor can it order the transfer of such stock from 
one person to another.77 


§ 57. Contracts 

The rights of the parties under contracts made by 
the operators of public service motor vehicles depend on 
the terms of the particular contract; but a contract be¬ 
tween such operators is not necessarily binding on a 
public commission in the discharge of Its functions. 

Although, in the absence of a grant of authority, 
a public administrative body is not empowered to 
enforce private contracts between individuals,78 
the fact that an order by it to compel a motor trans¬ 
portation company to perform its duties to the pub¬ 
lic incidentally requires the doing of an act which 
carries out the terms of a private contract does 
not divest it of jurisdiction.79 An agreement be¬ 
tween carriers as to the scope of services to be ren¬ 
dered by one of them, even if binding on the par¬ 
ties, is not binding on a commission as to the dis¬ 
charge of its functions with relation to the public 
welfare.80 Where a contract between motor car¬ 
riers violates the Sherman Anti-Trust Act and the 
Interstate Commerce Act, it has been held that 
damages cannot be recovered for breach of the 
contract nor, under such circumstances, can re¬ 
covery be had on the basis of quantum meruit con¬ 
trary to an express agreement that such services 
should be performed without charge if certain con¬ 
ditions were met.8^ 

Betzueen bus terminal operators and bus opera¬ 
tors. An agreement between the operator of a bus 
terminal and the operator of a bus, giving the lat- 


67. Ga.—Maner v. Dykes, 190 S.E. 
189, 55 GaApp. 436. 

68. Ind.—Gerlot v. Swartz, 7 N.E.2d 
960, 212 Ind. 292. 

69. Conn.—State v. ShiHrin, 103 A. 
899, 02 Conn. 583. . 

Jitney Ijusses 

The inside of a jitney bus may be 
required to be illuminated after dark. 
—Huston V. Des Moines, 156 N.W. 
883, 176 Iowa 455—42 C.J. p 650 note 
91. 

70. Ga.—^Reliable Transfer Co. v. 
May, 29 S.E.2d 187, 70 Ga.App. 613. 

Momentary standstill 

A provision that motor vehicles 
standing on street at night must dis¬ 
play two lights In front and a red 
light in the rear was held not appli¬ 
cable to bus in operation on highway 
at time of accident, notwithstanding 
bus was momentarily at a standstill. 
—^Kerner v. Surface Transp. Corpora¬ 
tion of New York, 28 N.T.S.2d 126, 
262 App.Div. 89. 

7L. Conn.—Modeste v. Public Utili¬ 
ties Comma., 117 A. 494, 97 Conn. 
453. 

Ga.—Maner v. Dykes, 190 S.E. 189, 55 
GaApp. 436. 

Mich,—^North Star Line v. City of 


Grand Rapids, 244 N.W. 192, 259 
Mich. 654 

Ohio —Marsh v. Community Traction 
Co., 22 N.E.2d 512, 61 Ohio App. 
194. 

Speed regulations generally see su¬ 
pra 5§ 29, 30. 

Bus held ^'commercial car” with¬ 
in speed statute.—^Marsh v. Com¬ 
munity Traction Co., supra 
Speed ou bridge 

Mo —City of St. Louis v. Lee, App, 
132 S.W.2d 1055. 

72. Ohio.—Marsh v. Community 

Traction Co., 22 N.E.2d 512, 61 
Ohio App. 194. 

73. U.S.—Continental Baking Co. v. 
Woodring, E.G-Kan., 55 P.2d 347, 
affirmed 52 S.Ct. 595, 286 U.S. 352, 
76 L.Ed. 1155, 81 AL.R. 1402. 

N.H.—H. P. Welch Co. v. State, 199 
A. 886, 89 NH. 428, 120 A.L.R. 282, 
affirmed H. P. Welch Co. v. State 
of New Hampshire, 59 S.Ct. 438, 
306 U.S. 79, 83 L.Ed. 500. 

74. N.T.—People, on Complaint of 
Kornbleit, v. Yarbrough, 5 N.Y.S. 
2d 978, 168 Misc. 769. 

75. N.H.—H. P. Welch Co. v. State. 
199 A. 886. 89 N.H. 428, 120 A.L. 
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E. 282, affirmed H. P. Welch Co. v. 
State of New Hampshire, .59 S.Ct. 
438, 306 U.S. 79. 83 L.Ed. 500. 

78. W.Va—^Nicely v. Public Service 
Commission, 41 S E.2d 297. 
Acquisition of stock 
Common carriers, such as automo¬ 
bile transportation companies, con 
acquire stock of another carrier ex¬ 
isting under the laws of state, how¬ 
ever, only if authorized to do so by 
the public service commission — 
Warren v. Fitzgerald, Md., 56 A.2d 
827. 

77. Ariz.—Corporation Commission 
V. Consolidated Stage Co., 161 P.2d 
110, 63 Ariz. 257. 

78. Cal,—^I.'Iotor Transit Co. v. Slate 
R. Commn., 209 P. 686, 189 Cal. 573. 

79. Cal.—Motor Transit Co. v. State 
H. Commn., supra. 

80. Fla.—Florida Greyhound Lines 
V. Matthews, 27 So.2d 609. 

81. U.S.—Norfolk Southern Bus 
Corp. V. Virginia Dare Transp. Co., 
C.C.A.Va., 159 F.2d 306. 

82. U.S.—^Norfolk Southern Bus 
Corp. V. Virginia Dare Transp. Co.r 
supra. 
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ter the right to use the terminal, has been held to 
create an interest in the nature of an easement, 
the easement, properly speaking, consisting of the 
right to enjoy the use of the terminal and its facili¬ 
ties and the grant of such an easement to one 
bus operator cannot be impaired by a later contract 
between another bus operator and the operator of 

the bus terminal, s 5 

Contracts whereby the operator of a bus terminal 
has attempted to give each of several bus operators 
the exclusive right to receive passengers for a 
specified point have been held to have little or no 
relation to the physical use of the terminal, but 
to concern only freedom from business competi¬ 
tion ,*^6 and such a claimed exclusive right, it has 
been held, is not property at law, but rests in con¬ 
tract, and a resultant remedy by specific perform¬ 
ance creates only an equity.87 Nevertheless, treat¬ 
ing the contracts for exclusive rights as contracts 


§ 58 

or equities merely, the earlier should prevail over 

the later.88 

Between government and motor transportation 
system. Where the federal government in time of 
war assumes control of a motor transportation S 3 ’S- 
tem the employees of which are on strike, the gov- 
ernm.ent is entitled to pajunent for the services of 
drivers and others furnished by the government 
pursuant to a contract whereby the carrier has 
agreed to pay for such services ;89 such a contract 
is not prohibited by law and is not beyond the pow¬ 
er of the government to make.^o It is no defense 
to an action by the government on such contract 
that the drivers and others thus furnished were 
members of the armed forces, paid by the govern¬ 
ment as such, and that the amount of pay called for 
in the contract between the government and the car¬ 
rier would exceed the amount paid by the govern¬ 
ment to such members of the armed forces, thus en¬ 
abling the government to make a monetary profit.®^ 


IV. LICENSE AND REGISTRATION OF VEHICLES 


A. IN GENERAL 


§ 58. In General 

Statutes requiring the licensing or registration of mo¬ 
tor vehicles and the payment of license or registration 
fees are generally regarded as police regulations. Ordi¬ 
nances on the subject are to be given a reasonable inter¬ 
pretation. 

Generally speaking, the same principles and rules 
that govern the licenses of other occupations and 
privileges, discussed in Licenses §§ 1-78, ’apply with 
respect to licenses to operate motor vehicles, ex¬ 
cept to the extent that the latter are governed by 
special statutory or municipal regulations.^^ Stat¬ 


utes requiring the registration or licensing of motor 
vehicles and the payment of registration or license 
fees are generally regarded as police regulations.®8 
General rules as to the repeal of statutes are ap¬ 
plicable.®^ 

Construction of 07 ‘dinances generally. An ordi¬ 
nance imposing a license fee for the operation of a 
motor truck on the streets of the city is to be given 
a reasonable interpretation in order to carry out 
the intention of the municipal legislative body.®^ 

License bulletins. Under some statutes bulletins 


83. Mass.—Coastal Transit Co. v. 
Springrfield Bus Terminal Co., 20 
]Sr.E.2d 1, 302 Mass. 513, 124 A.L.R. 
1254, 

84. Mass.—Coastal Transit Co. v. 
Springfield Bus Terminal Co., su¬ 
pra. 

85. Mass.—Coastal Transit Co. v. 
Springfield Bus Terminal Co., su- 
pra. 

86. Mass.—Coastal Transit Co. v. 
Springfield Bus Terminal Co., su¬ 
pra. 

87. Mass.—Coastal Transit Co. v. 
Springfield Bus Terminal Co., su¬ 
pra. 

88. Mass.—Coastal Transit Co. v. 
Springfield Bus Terminal Co., su¬ 
pra. 

Furchasex for value 

The operator of bus line paying no 
consideration for bis exclusive con¬ 


tract to use bus terminal beyond his 
promise to make monthly payments 
for use of terminal is not a pur¬ 
chaser for value, and equities arising 
out of earlier contract giving opera¬ 
tors of another bus line similar ex¬ 
clusive privileges prevailed over le¬ 
gal title of the later operator.— 
Coastal Transit Co. v. Springfield 
Bus Terminal Co., supra. 

89. U.S.—U. S. V. Coordinated 

Transport, D.C.I11., 73 F.Supp. 176. 

90. U.S.—U. S. V. Coordinated 

Transport, supra, 

91. U.S.—U. S. V. Coordinated 

Transport, supra 

92. Colo.—^Ard v. People, 182 P. 892, 
66 Colo. 480. 

Imposition of license taxes and use 
and occupation taxes on vehicles 
and means of transportation gen¬ 
erally see Licenses § 30 
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93. Iowa.—Solberg v. Davenport, 
232 N.W. 477, 211 Iowa 612. 

Mont.—Anderson v. Commercial 
Credit Co., 101 P.2d 367, 110 Mont. 
333. 

S.C.—^Heslep v. State Highway De¬ 
partment of South Carolina, 171 S. 
E. 913, 171 S.C. 186. 

Utah.—Carter v. State Tax Commis¬ 
sion, 96 P.2d 727, 98 Utah 96, 126 
A.L.R. 1402. 

Power to license or tax see infra §§ 
60, 61. 

Validity of statutes as proper police 
regulations see infra § 63. 

94. Ark.—Ouachita County v. Stone, 
293 S.W. 1021, 173 Ark. 1004. 

Ga.—Thompson v. Georgia Power 
Co., 37 S.E.2d 622, 73 Ga.App. 587. 

95. Ky.—^Hertz Drivurself Stations 
V. City of Louisville, 172 S.W 2d 

I 207, 294 Ky. 668, 147 A.L.R. 306. 
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of automobile licenses are furnished periodically by 
the state authorities to the mayors, burg-esses, and 
other designated officers free of charge,^'6 but are 
required to be furnished to other applicants only 
on the payment of a nominal fee.®'^ 

§ 59. Purpose, Nature, and Distinctions 

The registration of motor vehicies is required for the 
purpose of exercising control over the use of highways 
and placing on the public records a means of identifying 
a vetiicle and its owner. A certificate of registration con¬ 
stitutes a license to operate the registered vehicle in ac¬ 
cordance with imposed conditions; but such license is a 
mere privilege. 

The registration of motor vehicles is required 
for the purpose of exercising control of the right 
to use the highways,secure a proper observance 
of duties on the highways,^^ and place on the pub¬ 
lic records an easy means of identifying a vehicle 
and its owner.^ A certificate of registration con¬ 
stitutes a license to operate the registered vehicle in 
accordance with such conditions as may be im¬ 
posed;^ and the object of the license is to furnish 
a further guaranty that proper use of the vehicle 
will be made and that it will be operated in com¬ 
pliance with the law.Such a license is a mere 
privilege.^ An ordinary motor vehicle license per¬ 
tains to the vehicle, rather than to the business in 
which it is used,5 and, therefore, is not a license to 
do business as a transportation company or as a 


common carrier.® 

The construction and effect of a motor vehicle 
license or certificate of registration generally is 
discussed infra §§ 119-122, the construction and ef¬ 
fect of an operator's license infra § 159, and the 
nature and purpose of a license fee or tax infra 
§ 136a. 

Temporary permit. A statute authorizing the is¬ 
suance of a temporary permit for operation of a 
motor vehicle pending receipt of permanent license 
plates from a state official is intended to serve the 
convenience of the public in those communities 
where it may be impossible to issue registration 
cards and number plates at the time application is 
made."^ 

§ 60. Power to License or Tax 

Under its police power, the state, acting through the 
legislature, may require a license and registration of a 
motor vehicle and impose a license or registration fee 
or tax for the privilege of operating the vehicle on the 
public highways of the state; but a municipal corporation 
possesses only such power, if any, in respect of licenses, 
registration, fees, or taxes for the operation of motor 
vehicles within the corporate limits as is expressly or 
impliedly conferred on it. 

In view of the possibility of harm when motor 
vehicles are recklessly driven, and of the great in¬ 
jury to the highways occasioned by them,® it is 


96. Pa.—In re Auto Bulletins, 43 Pa. 
Co. 314. 

97. Pa.—In re Auto Bulletins, supra, 

98. Me.—Stevens v. Robie, 31 A. 2d 
797, 139 Me. 359. 

99. Or.—Corpus Juris q.uoted lu 
Henry v. Condit, 53 P.2d 722, 725. 
152 Or. 34S. 

42 C J. p 659 note 68. 

Protection of travelers on liigrhways 
is one of the purposes of the regis¬ 
tration of motor vehicles and of 
statutes requiring such registration. 
Mass.—^Kennedy v Consolidated Mo¬ 
tor Lines, 43 NE.2d 121, 312 Mass. 
S4. 

N.Y.—Shuba v. Greendonner, 2 N.E. 
2d 536, 271 N.T. 189. 

1- Conn—Ryan v. Goodrich, 147 A. 
870, 110 Conn 280—Morse v. Lash 
Motor Co, 139 A. 637, 107 Conn 
137. 

Mass.—Rolfe v Walsh, 64 NE.2d 16, 
318 Mass 733—Sanjean v Hyman, 
19 N.E.2d 3, 302 Mass. 224—Bridg¬ 
es V. Hart, 18 N.B 2d 1020, 302 
Mass. 239—Doyle v. Goldberg, 1 N 
E.2d 1, 294 Mass. 105—Brodmerkle 
V. Gorolsky, 200 N.E 274, 293 

Mass. 517—^Koley v. Williams, 164 
N.B. 444, 265 Mass. 661. 


Minn.—^Holmes v. Lilygren Motor Co. 

275 N.W. 416, 201 Minn. 44. 

N M.—Bosen v. Larrabee, 23 A.2d 
331, 91 N.H. 492. 

N Y.—Shuba v Greendonner, 2 N.B 
2d 536, 271 N.Y. 189, 

Or—Corpus Juris quoted in. Henry 
V. Condit. 53 P.2d 722, 725, 152 Or. 
348. 

R I.—Lennon v. L. A. W. Acceptance 
Corporation of Rhode Island, 138 
A. 215, 48 RI. 363. 

42 C.J. p 659 note 68. 

Method of deterxing thefts 

The purpose of automobile regis¬ 
tration is to provide a method to 
deter automobile thefts, and to ap¬ 
prehend thieves —Anderson v. Com¬ 
mercial Credit Co., 101 P.2d 367, 110 
Mont. 333. 

Determination of ownersliip 

It has also been held, however, that 
some statutes were not enacted for 
the purpose of determining the own¬ 
ership of licensed vehicles—Lepley 
V State, 103 P.2d 568, 69 Okl.Cr. 379, 
146 A.L.R. 1323. 

2. Me.—Steves v. Robie, 31 A 2d 
797, 139 Me. 359. 

Licensing of particular person to op¬ 
erate motor vehicle see infra §§ 
147-164. 

Servitude and advantages 

The statutory requirement that li¬ 
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censes be procured for motor ve¬ 
hicles used upon the highways is 
based on the servitude put on the 
highways by such use and the ad¬ 
vantage which the improved high¬ 
ways may afford the business in 
which the motor vehicle is employed. 
—Patterson v. Southern Ry. Co., 198 

S.E. 364, 214 N.C. 38. 

3. Or —Corpus Juris quoted in 

Henry v. Cundit, 53 P.2d 722, 725, 
152 Or. 348. 

42 C.J. p 659 note 69. 

4. Me—Stevens v. Robie, 31 A.2d 
197. 139 Mo. 359. 

N.J.—Garford Trucking v. Hoffman, 
177 A. 882, 114 N.J.Law 552. 

42 C.J. p -659 note 71. 

License as creating contract or prop-^ 
erty right see infra § 119, 
Termination see infra §§ 125-131. 
Transfer see infra §§ 123, 124. 

5. N.C.—Patterson v. Southern Ry, 
Co., 198 S.E. 3G4, 214 N.C. 38. 

6. N.J.—Public Utilities Comrs. v, 
Sheldon, 124 A. 65, 95 N.JEq. 408. 

Philippine.—Zamboanga Transp. Co. 
V. Zamboanga, 42 Philippine 545. 

7. Or. — Larison-Precs Chevrolet Co, 
V. Payne, 96 P.2d 1067, 163 Or. 276. 

8. S.D.—In re HofCert, 148 N.W. 20. 
34 S-D. 271, 52 L.R.A.,N.S.. 949. 

42 C.J. p 660 note 82. 
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well settled that, under its police power,® the state, i 
acting through its legislature, may require a license | 
and registration of a motor vehicle and impose a. | 
license or registration fee or tax for the privilege 
of operating the vehicle upon the public highways ' 
of the state,regardless of the extent or place of 
use, as long as the use is on public highways of the 
state, 11 even though the use is upon highways built 
with federal aid.i2 When not prevented from do¬ 
ing so by a constitutional provision, the legislature 
may reserve this power exclusively to the state,i3 
and may impose a license fee or tax in lieu of oth¬ 
er taxes,i4 or it may authorize the state to collect 
license fees for the use of streets by motor ve¬ 
hicles,i‘5 or, as stated infra this section, it may dele¬ 
gate this power in whole or in part to municipali¬ 
ties. 

State executive officers. The authority of exec¬ 
utive and ministerial officers of a state to impose a 
license tax on motor vehicles must be found in the 
constitution and statutes, whether predicated on the 
taxing power or on the police power of the state.i^ 

Municipal corporation. Except in so far as a 
different conclusion is required by constitutional 


§ 60 

provisions relative to municipal control of streets or 
municipal consent to the use of streets,i*^ the legis¬ 
lature may prohibit a municipal corporation from 
passing regulations with respect to the licensing of 
motor vehicles,or it may give such right to mu¬ 
nicipalities unrestrictedly,^® or subject to -whatever 
limitation of such right the legislature in its wisdom 
may impose.-® 

Where power to do so is expressly or impliedly 
conferred on it by charter or statute, a municipal 
corporation or quasi-municipal corporation may re¬ 
quire licenses and registration, and impose li¬ 
cense and registration fees, for the privilege of 
operating private motor vehicles within the cor¬ 
porate limits,2i notwithstanding the requirement 
of state licenses and the imposition of state license 
fees in respect of the same vehicles,and, a for¬ 
tiori, where the statute requiring a state license 
fee expressly excepts from its operation municipali¬ 
ties wherein a license fee is imposed for the same 
purpose.2® On the other hand, a municipality is 
without power for this purpose to the extent that 
such power is withheld from, or denied or not dele¬ 
gated to, it by the state and, in order that the 


9- U.S—Ingels v. Boteler, C.C.A. 
Oal., 100 F.2d 915, affirmed Boteler 
v. Ingels, 60 S.Ct. 29, 308 U.S. 57. 
521, 84 LEd. 78, 442—Carley & 
Hamilton v. Snook, D C Cal., 38 F. 
2d 1003. 

Fla.-—State ex rel. Atlantic Grey¬ 
hound Lines V. Mizell, 174 So. 216, 
128 Fla. 125. 

Ky.—Gray v. Methodist Episcopal 
Church, South, Widows and Or¬ 
phans Home in State of Kentucky, 
114 S.W.2d 1141, 272 Ky. 646. 

N.T.—People v. Perkins, 1 N’.T.S.2d 
940, 166 Misc. 520. 

42 C.J. p 660 note 83. 

10. Ohio.—State ex rel. Tejan v. 
Lutz, 31 Ohio N^.^.T^.S., 473. 

Or.—State v. Kozer. 242 P. 621, 116 
Or. 581. 

12 C.J. p 917 note 11—42 C.J, p 660 
note 83. 

General power of legislature to: 
Classify motor vehicles for license 
and license fee purposes see in¬ 
fra § 62. 

Exempt certain motor vehicles 
from license and registration re¬ 
quirements see infra S 64. 

State may grant or withhold, at its 
pleasure, the privilege of operating 
an automobile on the public high¬ 
ways.—Opinion of the Justices, 61 
A.2d 836, 94 N.H. 501. 

11. U.S.—Carley & Hamilton v. 
Snook, D.C.Cal., 38 F.2d 1003. 

12. U.S.—Liberty Highway Co. v. 
Michigan Public Utilities Commis¬ 
sion, D.C.Mich., 294 F. 703. 

42 C.J. p 660 note 84. 


13. Miss.—^Hattiesburg v. James, 99 
So. 133, 134 Miss. 671. 

Tex.—Ball v. McKinney, Civ.App., 
286 S.W. 341. 

14. Mich.—Jasnowski v. Detroit, 157 
N.W. 891, 191 Mich. 287. 

42 C.J. p 660 note 86. 

15. Ind.—Baldwin v. State, 141 N.E 
343. 194 Ind. 303. 

43 C.J. p 660 note 87. 

10. Okl.—Campbell v, Cornish, 22 
P.2d 63, 163 Okl, 213—Avery v. 
Interstate Grocery Co., 248 P. 340, 
IIS Okl. 268, 52 A.L.R. 528. 

Power of licensing hoard or officer 
to require or issue license or per¬ 
mit see infra §§ 97-100. 

17. Mich.—People v. McGraw, 160 
N.W. 836, 184 Mich. 233. 

42 C.J. p 661 note 95. 

18. Tex.—Ball v. McKinney, Civ. 
App., 286 S.W. 341. 

19. Tex.—Ball v. McKinney, supra. 

20. Tex.—^Ball v. McKinney, supra. 

21. Alaska.—Hoff v. City of Ketchi¬ 
kan, 10 Alaska 220. 

Ark.—Cooper v. Town of Greenwood, 
111 SW,2d 452, 195 Ark. 26. 

Fla.—Tomlinson v. State ex rel. Gil¬ 
bert, 197 So. 521, 143 Fla. SOS- 
State ex rel. Nelson v. Quigg, 196 
So. 417, 143 Fla, 227. 

Ky.—^Kroger Grocery & Baking Co. 
V. City of Lancaster, 124 S.W.2d 
745. 276 Ky, 585. 

Mo.—City of St. Louis v. Temples, 
App., 149 S.W.2d 888. 

12 CJ. p 917 note 11—42 C.J. p 661 
notes 98. 2, 3. 


22. Fla.—Tomlinson v. State ex rel. 
Gilbert, 197 So. 521, 143 Fla. 895. 

42 C.J. p 661 note 98. 

23. Pa.—Commonwealth v. Hawkins, 
14 Pa.Dist. 592. 

24. Ark.—Nesler v. City of Para- 
gould, 58 S.W.2d 677, 187 Ark. 177 
—Town of De Witt v. Stephen, 293 
S.W. 740. 173 Ark. 833. 

Ind.—Brownlee v. City of Princeton, 
152 K.E. 828, 198 Ind. 148. 

Mo.—City of Lebanon v. Joslyn, App., 
58 S.W.2d 289. 

N.T.—Sperling v. Valentine. 28 N.T. 
S.2d 788, 176 Misc. 826—People v. 
Marcello. 25 N.T.S.2d 533. 

Or.—Ex parte Fine, 264 P. 347, 124 
Or. 175. 

Tenn.—Southeastern Greyhound 

Lines V. City of Knoxville, 184 S. 
W.2d 4, 181 Tenn. 622, distinguish¬ 
ing De Lay v. City of Chattanooga, 
174 S.W.2d 929, 180 Tenn. 316. 

Va.—Richmond-Petersburg Freight 

Lines v. City of Richmond. 28 S.E. 
2d 7, 182 Va 132. 

Wyo.—Western Auto Transports v. 
City of Cheyenne, 120 P.2d 590, 57 
Wyo. 351, denying rehearing 118 
P2d 761. 

42 C.J. p 661 notes ^97. 4, 6. 

ViLderlying piixpose of statute pro. 
hibiting the enactment of local ordi¬ 
nances requiring any fee or permit of 
motorists for use of the public high¬ 
ways is to establish throughout the 
state a uniform system regarding 
the operation and regulation of mo¬ 
tor vehicles and their use.—Great 
Atlantic & Pacific Tea Co. v. City of 
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municipality may have this power, such power must 
be expressly granted to it or be necessarily implied 
in, or incident to, powers expressly granted.^® Un¬ 
der particular statutes, in force at the time, a mu¬ 
nicipality may be forbidden to require a license, in 
addition to that required by the state, for the gen¬ 
eral use of the highways by motor vehicles, but 
may have power to impose a license tax on motor 
vehicles as a revenue measure.26 Under other stat¬ 
utes a municipality can require a permit for the op¬ 
eration of a motor vehicle on the streets, but cannot 
collect a fee or tax for the license or privilege of 
operating the vehicle within the municipal terri¬ 
torial limits.2'^ A constitutional provision empower¬ 
ing the legislature to provide for the registration 
of motor vehicles and provide a license tax for the 
use thereof does not confer on a municipality sim¬ 
ilar powers of taxation.^^ 

A road improvement district does not constitute 
a subordinate political agency of the state for the 
purpose of taxation, and is not authorized to lay a 
privilege tax on motor vehicles.^^ 

§ 61. - As Affected by Residence 

A state may require a nonresident motor vehicle own¬ 
er to register, or obtain a license for, his motor vehicle, 
and pay a license or registration fee or tax, before oper¬ 
ating his vehicle over the highways of the state. 

In the absence of federal legislation covering the 
subject, a state, under its police power, may require 
a nonresident motor vehicle owner to register, or 
obtain a license for, his motor vehicle and pay a 


reasonable license or registration fee or tax, before 
being entitled to operate his vehicle over the high¬ 
ways of the state,^o even though he is merely driv¬ 
ing through the state,31 or is moving in interstate 
commerce, as discussed infra § 67. Where the tax 
is viewed as a privilege tax, a claim that the state 
is attemping to tax property situated without its 
jurisdiction will not be sustained.32 

A nonresident of a municipal corporation cannot 
be required to take out a license and pay a license 
fee for the casual or occasional operation of his mo¬ 
tor vehicle within the municipal limits ;33 but may 
be required to do so if he uses his car in carrying 
on a business or occupation within the mimicipali- 
ty.34 Under some statutes an owner of a motor ve¬ 
hicle who has obtained a certificate from the sec¬ 
retary of state and paid the registration fee cannot 
be required to pay a motor vehicle tax or license fee 
to any municipality except that in which he re- 
sides.‘3'5 Under other statutes local licenses are 
limited to one for each vehicle,3 6 and hence a resi¬ 
dent of one city, paying a license tax therein, can¬ 
not be required to pay such tax in another city, al¬ 
though using its streets.^ 

§ 62. Validity of License Regulations in Gen¬ 
eral 

A statute op ordinance requiring registration or a li¬ 
cense and imposing a fee or tax as a condition to the 
operation of a motor vehicle on the public highways or 
streets is considered valid and constitutional where it is 
a proper exercise of the police power, does not violate 


New York, 17 N.T.S.2d 270, 173 Misc. 
470. 

Fermissi'ble requirement 
Where a bona fide reg-ulation of an 
occupation by city is concerned, a 
license may be required even thoug-h 
the nature of the occupation implies 
the use of streets by a motor ve¬ 
hicle and a statute expressly pro¬ 
vides that local authorities shall 
have no power to pass or enforce any 
ordinance requiring from an owner 
of a motor vehicle a tax, fee, license 
or permit for use of the public high¬ 
ways —Sperling v. Valentine, 28 N.T. 
S2d 788, 176 Misc. 826. 

25. Ark.—^Nesler v. City of Para- 
gould, 58 S.W.2d 677, 187 Ark. 177 
—Town of De Witt v. Stephen, 293 
S.W. 740. 173 Ark. 833. 

Ill.—City of Chicago v. Hastings Ex¬ 
press Co., 17 N.E.2d 676, 369 Ill. 
610. 

Divergent statement 

It has been said that a license to 
operate a motor vehicle is granted 
under the inherent right of a munic¬ 
ipality to regulate its use on the pub¬ 
lic streets.—Ingels v. Boteler, C C.A. 
Cal., 100 F.2d 916, affirmed Boteler 


v. Ingels, 60 S Ct. 29, 308 US. 57, 
521, 84 L.Ed. 78, 442. 

20. Ill.—^Ayres v. Chicago, 87 N.E. 

1073, 239 Ill. 237. 

42 C J. p 662 note 7. 

27. Tex.—Payne v. Massey, 196 S.W. 
2d 493, 145 Tex. 237. 

28. La.—Shreveport v. String fellow, 
68 So. 951, 137 La. 552. 

29. Ark.—State v. Berry, 249 S.W. 
572, 15S Ark. 84. 

30. Fla.—Harper v. England, 168 So. 
403, 124 Fla 296. 

Va.—C. I. T. Corporation v. W. J. 
Crosby & Co., 7 S.E.2d 107, 175 
Va. 16. 

Wis.-—State v Belden, 211 N.W. 916, 
193 Wis. 145, 67 A.L.II. 1218, re¬ 
hearing denied 214 N.W. 460, 193 
Wis. 145, 57 AL.R. 1218. 

42 C.J. p 670 note 34. 

31. U.S—Kane v. New Jersey, N.J., 
37 S.Ct. 30, 242 U.S. 160, 61 L. 
Ed. 222. 

Conn.—Morse v. Lash Motor Co., 139 
A. 637, 107 Conn. 137. 

32. U S —Storaasli v. State of Min¬ 
nesota, Minn, 51 S Ct. 354, 283 U.S. 
57, 76 L.Ed. 839. 
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33. Ky—Rogers v. City of Louis¬ 
ville, 176 S.W.2d 387, 296 Ky. 238. 

42 C J. p 6G2 note 11, 

34. Va.—Portsmouth v. Miller, 121 
SE. 891, 138 Va. 823. 

42 C.J. p 662 note 12. 

Revocation, or limitation of power 
The power of a city to impose li¬ 
cense taxes on motor vehicles belong¬ 
ing to nonresidents habitually using 
the city streets for business pur¬ 
poses is derivative, and the general 
assembly may at any time limit, re¬ 
voke, or withhold it.—Portsmouth v. 
Miller, supra—42 C.J. p 662 note 12 
[a]. 

35. Ill.—^American Baking Co. v. 
City of Wilmington, 19 N.E 2d 172, 
370 Ill. 400—City of Flora v. Bor¬ 
ders, 173 N.E. 781, 342 Ill 208. 

Mo.—City of West Plains v. Noland, 
App, 112 S.W.2d 79. 

42 C.J. p 662 note 14. 

30- Va.—Portsmouth v. Miller, 121 
SE 891, 138 Va 823. 

42 C.J. p 662 note 15. 

37. Va.—Portsmouth v. Miller, su¬ 
pra. 

42 C J. p '662 note 16. 
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any constitutional provision, and, in the case of an ordi¬ 
nance, does not conflict with the statutes. 

General rules apply in determining- the constitu¬ 
tionality and validity of a statute or ordinance re¬ 
quiring a license or registration and imposing a li¬ 
cense or registration fee or tax as a condition to 
operating a motor vehicle upon the public highways 
or streets.28 Such a statute or ordinance must not 
be unreasonable 9 it must not violate federal or 


state constitutional provisions,^® as by discriminat¬ 
ing between vehicles or owners of the same class 
and, in the case of an ordinance, it must not be in 
conflict with a state statute.^ 2 However, statutes 
and ordinances of this nature are generally held 

to be valid and constitutional,^ 3 as where the stat¬ 
ute or ordinance involved is a proper exercise of 
the police power,^^ does not discriminate between 
vehicles or owners of the same class,and, in the 


33. Ky.—Kroger Grocery & Baking 
Co. V. City of Lancaster, 124 S.W 
2d 745. 276 Ky. 585. 

Mo —City of Lebanon v. Joslyn, App., 
58 S.W.2d 289. 

Wyo.—Kenosha Auto Transport Cor¬ 
poration V. City of Cheyenne, 100 
P 2d 109, 55 Wyo. 298. 

42 CJ. p 662 note 21. p 664 note 41. 

39. Ariz—Miners & Merchants Bank 
V. Board of Sup’rs of Cochise Coun¬ 
ty, 101 P.2d 461, 55 Ariz. 357, fol¬ 
lowed in City of Douglas v- Pow¬ 
ell, 101 P.2d 465, 55 Ariz. 367 and 
Tilton V. Board of Sup’rs of Yava¬ 
pai County, 103 P.2d 960, 55 Ariz. 
503. 

N.Y.—People v Perkins, 1 N.T S.2d 
940, 166 Misc. 520. 

Reasonableness of amount of fee or 
tax see infra § 137, 

40. XJ.S,—Morf V. Ingels, D.C.Cal., 
14 F.Supp 922, affirmed Ingels v. 
Morf, 57 S.Ct. 439, 300 U.S. 290, 
81 L.Ed. 653. 

Ariz.—Miners & Merchants Bank v. 
Board of Sup’rs of Cochise County, 
101 P.2d 461, 55 Ariz. 357, followed 
in City of Douglas v. Powell, 101 
P.2d 465, 55 Ariz. 367, and Tilton 
V. Board of Sup’rs of Yavapai 
County, 103 P.2d 960, 55 Ariz. 503. 

Cal —Flynn v. City and County of 
San Francisco, 115 P.2d 3, 18 Cal. 
2d 210. 

Colo.—^Walker v. Bedford, 26 P.2d 
1051, 93 Colo. 400, followed in Con¬ 
solidated Motor Freight v. Bed¬ 
ford, 26 P.2d 1066, 93 Colo. 440. 

Ky.—Davis v. Pelfrey, 147 S.W.2d 
723, 285 Ky. 298. 

Md.—Anne Arundel County Com’rs 
V. English, 35 A.2d 135, 182 Md. 
514. 

Minn.—Railway Express Agency v. 
Holm, 230 NW. 815, 180 Minn. 268. 

41. U.S.—Morf V. Ingels, D.C.Cal. 
14 F.Supp. 922, affirmed Ingels v. 
Morf. 57 S.Ct. 439, 300 U.S. 290, 81 
L.Ed 653. 

42 C.J. p 668 notes 86-88. 

42. Ky.—Panke v. City of Louis¬ 
ville, 16 S.W.2d 1034, 229 Ky. 186. 

N.C.—C. D. Kenny Co. v. Town of 
Brevard, 7 S E.2d 542, 217 N.C. 269 
—Stale V. Jones. 131 S.E. 734, 191 
N.C. 371. 

Or.—Ex parte Fine, 264 P. 347, 124 
Or 175. 

42 C.J. p 661 note 97 [a], p 662 note 
14 [a]. 

60 G. J.S.—16 


43. U.S.—Morf V. Bingaman, N.M., 
56 set. 756, 298 U.S. 407, SO L.Ed. 
1245, rehearing denied 57 S.Ct. 4, 
299 U.S. 619, SI L.Ed. 456 and U. 

5 Fidelity & Guaranty Co. v. 
Bingaman. 57 S.Ct. 5, 299 U.S. 619, 
81 L.Ed. 456—^Britton Motor Serv¬ 
ice V. Dammann, D.C.Wis., 14 F. 
Supp. 634. 

Cal.—Tngels v. Riley, 53 P.2d 939, 5 
Cal.2d 154, 103 A.L.R. 1—T. E. 
Connolly, > Inc. v. State, 164 P.2d 
60, 72 Cal,App.2d 145. 

D.C.—La Forest v. Board of Com’rs 
of Dist. of Columbia. 92 F.2d 547, 
67 App.D.C. 396, certiorari denied 
58 S Ct. 367, 302 U.S. 760, 82 L.Ed. 
588. 

Fla.—Tomlinson v. State ex rel. Gil¬ 
bert, 197 So. 521, 143 Fla. 895. 

Ga.—Thompson v. Georgia Power 
Co„ 37 S.E.2d 622, 73 Ga.App. 587. 
Idaho.—Geo. B. Wallace, Inc. v. 
Pfost, 65 P.2d 925, 57 Idaho 279, 
110 A.LR. 613. 

Ill.—City of Lincoln v. Gerard, 160 
N.E. 839, 329 Ill. 501—Roe v. City 
of Jacksonville, 149 N.E. 812, 319 
Ill. 215. 

Ind.—Arthur v. State, 23 N.E.2d 674, 
216 Ind. 311, appeal dismissed Ar¬ 
thur V. State of Indiana, 60 S.Ct. 
617, 309 U.S. 630, 84 L.Ed. 989— 
Department of Treasury v. Foster, 
18 N.E.2d 783, 215 Ind. 217. 

Ky.—Panke v. City of Louisville, 16 
S,W.2d 1034, 229 Ky. 186—Crigger 

6 Stepp V. Allen, 292 S.W. 811, 219 
Ky. 254. 

Mont.—Wheir v. Dye, 73 P.2d 209, 
105 Mont. 347. 

Neh.—Rocky Mountain Lines v. Coch¬ 
ran, 299 N.W. 596, 140 Neh. 378. 
Ohio.—State ex rel. Walls v. Wal¬ 
lace, 35 N.E.2d 167, 138 Ohio St. 
410—State ex rel. Brunenkant v. 
Wallace, 30 N.E.2d 696, 137 Ohio 
St. 379. 

Okl.—Pawnee County Excise Board 
V. Kurn. 101 P.2d 614, 178 Okl. 110. 
S.C.—^Heslep v. State Highway De¬ 
partment of South Carolina, 171 
S.E. 913, 171 S.C. 186—Briggs v. 
Greenville County, 135 S.E. 153, 137 
S.C. 2S8. 

42 C J. p 663 note 23, p 664 note 43, 
p 665 note 59, p 666 note 60, p 668 
note S5. 

Due process of law see Constitutional 
Law § 659 

Statutes not abridging privileges or 
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immunities see Constitutional Law 
§ 479. 

Statutes not denying equal protec¬ 
tion of laws see Constitutional 
Law § 529 i. 

Ordinance requiring license or per¬ 
mit for sound track 
U.S.—Faria v. Violette, D.C.Mass., 32 
F.Supp. 239. 

Ky.—Maupin v. City of Louisville, 
144 S.W. 237, 2S4 Ky. 195. 

State constitutional amendment held 
not violative of federal Constitiu 
tion 

Ariz.—McAhren v. Bradshaw, 113 P. 
2d 932, 57 Ariz. 342. 

^ack of conflict with federal statute 

A state motor vehicle license law 
was held not invalid as imposing 
“toll,” within federal Rural Post 
Roads Act, requiring highways to be 
free from tolls.—Martine v, Kozer, D. 
C.Or., 11 F2d 645. 

44. U.S.—Martine v. Kozer, supra. 
Ky.—Johnson v. City of Paducah, 

147 S.W.2d 721, 285 Ky. 294—Mau¬ 
pin V. City of Louisville, 144 S.W. 
2d 237, 284 Ky. 195—Kroger Gro¬ 
cery & Baking Co. v. City of Lan¬ 
caster. 124 S.W.2d 745, 276 Ky. 685 
—^Daily v. City of Owensboro, 77 
S.W.2d 939, 257 Ky. 281. 

45. U.S.—^Morf v. Bingaman, N.M., 
56 S.Ct. 756, 298 U.S. 407, 80 LEd. 
1245, rehearing denied 57 S.Ct. 4, 
299 U.S. 619, 81 L.Ed. 456, and U. 
S. Fidelity & Guaranty Co. v. Bing¬ 
aman, 57 S.Ct. '5, 299 U.S. 619. 81 
L.Ed. 456. 

Cal.—E, A. Hoffman Candy Co. v. 
City of Newport Beach. 8 P.2d 235, 
120 Cal.App. 525. 

Ind.—Richmond Baking Co. v. De¬ 
partment of Treasury, 18 N.E.2d 
778, 215 Ind. 110. 

Ky.—Johnson v. City of Paducah, 147 
S.W.2d 721. 285 Ky. 294—Maupin 
V. City of Louisville, 144 S.W.2d 
237, 284 Ky. 195—Kroger Grocery 
& Baking Co. v. City of Lancaster, 
124 S.W.2d 745, 276 Ky. 585. 

42 C.J. p 664 note 43, p 666 notes 65, 
67-69. p 667 notes 70-84. 

Lack of: 

Abridgment of privileges and im¬ 
munities see Constitutional Lav 
§ 479 b. 

Denial of equal protection of law« 
see Constitutional Law 9 529 i. 
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case of an ordinance, does not conflict with state 
laws.**® Unless such a regulation, whether by stat¬ 
ute or ordinance, is arbitrary or unreasonable on 
its face, it must be deemed regular and valid until 
the contrary is clearly shown.'*'^ 

Where a license or registration fee or tax is im¬ 
posed on motor vehicles as a regulation for a spe¬ 
cific and burdensome use of the highways, the 
■statute or ordinance is a valid exercise of the police 
power,^8 and, therefore, is not invalid as an at¬ 
tempt to raise a revenue under the guise of a police 
regulation,49 although, as considered infra § 137, 
the amount of the fee or tax incidentally exceeds 
the necessary expense of regulating and controlling 
the operation of such vehicles; and the fact that 
the statute or ordinance is both a regulation and 
also to some extent a revenue measure, as raising 
funds for road construction and maintenance, does 
not affect its validity.^o Where, however, such 
fee or tax is imposed as a means of raising revenue 
under the guise of a police regulation, the statute 
or ordinance is invalid as a police regulation.^! 

Classification generally. It is within the power 
of the legislature to classify motor vehicles for the 
purpose of licenses and license taxes.The ques¬ 
tion of the reasonableness of the classification of 


such vehicles for licensing purposes is primarily one 
for the legislature, and becomes a judicial question 
only when the legislative action is clearly unreason- 
able.'SS The validity of a classification of motor ve¬ 
hicles for license or license fee or tax purposes as 
affected by constitutional provisions relating to a 
grant or abridgement of privileges or immunities is 
discussed in Constitutional Law § 498, equal protec¬ 
tion of the laws in Constitutional Law § 529 i, and 
due process of law in Constitutional Law § 659. 

§ 63. Vehicles Subject to or Entitled to Li¬ 
cense and Registration 

Apart from express exemptions, the question whether 
a particular vehicle or machine is eligible for license and 
registration and is required to be licensed and registered 
as a motor vehicle is dependent, under some statutes 
and the construction placed thereon, on whether it is self- 
propelled, is designed for and adapted to the transpor¬ 
tation of persons or objects on the public highways, and 
IS to be used on such highways in the state. 

The particular motor vehicles, and vehicles cou¬ 
pled to and drawn by motor vehicles, which are eli¬ 
gible for license and registration and are required 
to be licensed and registered are controlled by the 
terms of the statutes or ordinances and the con¬ 
struction placed thereon by the courts.Subject 
to statutory exemptions, discussed infra §§ 64, 65, 


40. Ark.—Cooper v. Town of Green¬ 
wood, 111 S.\V.2d 452, 195 Ark. 26. 

Ill.—City of Troy v. Holten, 4 N.!!!. 
2d 881, 2S7 Ill App, 278. 

Ky.—Daily v. City of Owensboro, 77 
S W.2d 939, 257 Ky. 281. 

Mo.—City of St. Louis v. Temples, 
App., 1-19 S W.2d 8SS—City of Cape 
Girardeau v. Bennett, App., 27 S 
W.2d 447. 

47. U.S —Mar tine v. Kozer, D C Or , 
11 P2d 615. 

42 C J. p 663 note 23. 

48. Ala.—Bozeman v. State, 61 So. 
604, 7 Ala.App. 151, certiorari de¬ 
nied 63 So. 201, 183 Ala. 01. 

42 G J. p G63 note 27. 

48. Ala,—Bozeman v. State, supra. 

42 C.J. p 663 note 28. 

30.. Utah.—Bleon v. Emery, 209 P. 
627. 60 Utah 5S2, 585. 

42 C J. p 663 note 31. 

31. Md.—Anne Arundel County 

Com’rs V. English, 35 A 2d 135, 182 
Md. 514 

Or.—Ex parte Fine, 264 P. 347, 124 
Or. 175. 

S.C.—Southern Fruit Co v. Porter, 
199 S.E 537, 188 S C. 422. 

42 C.J. p ‘663 note 32. 
l^eglslative designation of fee or 

tax is entitled to much weight, hut 

is not controlling.—^Anne Arundel 

County Com’rs v. English, 35 A.2d 

135. 182 Md. 514. 

32. U.S.—^Piper v. Bingaman, D.C. 


NM. 12 F.Supp. 755, affirmed 56 
S.CL 948, 298 US. 643, 80 L Ed. 
1375, rehearing denied 57 S Ct. 5, 
299 U.S. 619, 81 L.Bd 457—Morf 
V Bingaman, D.C.NM., 12 F.Supp. 
755, affirmed 56 S.Ct. 756, 298 U.S. 
407, SO L Ed. 1245, rehearing de¬ 
nied 57 S.Ct. 4. 299 U.S. 619, 81 L. 
Ed. 4 56, and U. S. Fidelity & Guar¬ 
anty Co. V. Bingaman, 57 S Ct. 5, 
299 U.S. 619, SI LEd. 456. 

Ind.—Richmond Baking Co. v. De¬ 
partment of Treasury, 18 N.E.2d 
77S, 315 Ind. 110. 

Md.—Samuel Bevard Manure Prod¬ 
ucts Co. V. Baughman, 173 A. 40, 
167 Md. 55. 

Nev.—Ex parte Iratacahle, 30 P.2d 
284, 55 Nev. 263. 

S.D.—State v. Black Hills Transp. 

Co., 20 NW2d 683. 

42 C.J. p 666 note 64. 

53. Ill.—^Westfalls Storage, etc., Co. 
V. Chicago, 117 N.E, 439, 280 Ill. 
318. 

42 C J. p 666 note 66 
General rule as to classification be¬ 
ing primarily for legislature see 
Constitutional Law § 151 d. 

54. Ga—Thompson v. Georgia Pow¬ 
er Co., 37 S E.2d 622, 73 Ga.App. 
587. 

Ky.—Kroger Grocery & Baking Co. 
V. City of Lancaster, 124 S W.2d 
745, 276 Ky. 585—Commonwealth 
V. Wilhom, 61 S.W.2d 1051, 250 Ky. 
148. 


Mass.—Simpson v. Eastern Massa¬ 
chusetts St. Ry. Co., 198 N.E. 920, 
292 Mass. 562. 

Mich.—People v. Cowell, 255 N.W. 
312, 267 Mich. 476. 

Pa.—Commonwealth v. Frailey, Quar. 

Scss., 1 Monroe L.R. 92. 

42 C.J. p 669 note 4. 

AntomobUes, ti'olley vehicles, aoid 
electric motor vehicles 

(1) The terms “motor vehicle” and 
“automobile'', as used in various 
statutes relating to licensing of 
automobiles and motor vehicles, are 
practically synonymous.—Thompson 
V. Georgia Power Co., supra. 

(2) Trolley vehicles differing ma¬ 
terially from trolley cars only in 
that, while propelled solely by trolley 
and similarly limited in routing, no 
rails are used, are not self-propelled 
and hence are not “automobiles” 
within statutes providing for regis¬ 
tration of automobiles and tax fees 
therefor.—Memphis St. Ry. v. Cren¬ 
shaw, 55 S.W.2d 758, 165 Tenn. 536. 

(3) Under some statutes a regis¬ 
tration fee IS required for electric 
motor vehicles.—Old Homestead 
Bakery, Inc. v. Marsh, Cal.App , 242 
P. 749. 

Ilgofcor caravans 

A city ordinance requiring a per¬ 
mit and exacting fees for transpor¬ 
tation of motor caravans should be 
given a reasonable construction in 
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68, all motor vehicles are required by some stat- j 
utes to be registered^S in some state or nation^s ! 
before they may be operated on the public high- j 
ways. Conversely, the only motor vehicles required 
by the statutes to be registered are those which are | 
to be used on the public highways since the li¬ 
cense is required for the privilege of operating mo¬ 
tor vehicles upon the public highwa 3 "s of the state,^^ 
the fact that a person owns and has in his posses¬ 
sion a motor vehicle does not make him subject to 
such requirement unless he chooses to operate such 
vehicle upon the highways.^^ 


§ 63 

Vehicles owfied by residents. A motor vehicle 
owned by a resident and used on the highways of 
the state must be registered or licensed and the re¬ 
quired fee or tax must be paid,'^^* even though the 
resident purchased the vehicle outside, and brought 
it into, the state,®^ or even though the vehicle is 
out of the state the major portion of the year and 
the owner is required to pay a tax in respect there¬ 
of in another state.®^ So too, vehicles owned by a 
domestic corporation and operated on the public 
highways of the state must be registered and li-- 
censed to operate in the state, even though they are 


determining the vehicles to which it 
is applicable.—Western Auto Trans¬ 
ports V. City of Cheyenne, 118 P.2d 
761, 57 Wyo. 351, rehearing denied 
120 P.2d 590, 57 Wyo. 351. 

T7se of vehicle; businesis of owner 

(1) A unit of tractor and trailer, 
or a tractor, so constructed and used 
to haul merchandise or loads other 
than persons that it becomes a truck, 
must be licensed; but a tractor, or 
tractor and trailer, operated on the 
highways merely as a means of pas¬ 
sage to and from a field, orchard, or 
other place where the tractor, or 
tractor and trailer and their loads, 
if any, are to be used for current 
agricultural, horticultural, or other 
crop-producing purposes, and not op¬ 
erated for distinct motor vehicle or 
trailer transportation purposes, need 
not be licensed if such use is not 
unduly injurious to the roadway or 
dangerous to the lawful users of the 
highway.—Hart v. Stinson, 185 So. 
139, 135 Fla. 331. 

(2) Scrapers designed for exca¬ 
vating and removing dirt in construc¬ 
tion and maintenance of highways, 
and not designed for use or used for 
transportation of persons or com¬ 
modities on the highways, were not 
intended to be covered by a statute 
imposing a license tax.—^Keck v. 
Oklahoma Tax Commission, 108 P.2d 
162, 188 Okl. 257. 

(3) The maintenance tax imposed 
by a statute on motor vehicle used 
as a rolling store is directed against 
motor vehicle, and it is immaterial 
who sells or how many persons sell 
goods from motor vehicle as re¬ 
spects liability for tax.—Chambers v. 
State, 5 S.E.2d 583, 60 Ga.App. 876. 

(4) An ordinance requiring a li¬ 
cense and imposing a license fee in 
respect of a vehicle carrying food¬ 
stuffs for delivery in the city is ap¬ 
plicable to a company notwithstand¬ 
ing, at the present time, it is hand¬ 
ling its product in a sanitary manner 
by using clean, sanitary trucks and 
delivering the product to retailers 
in cases containing sterilized and 
hermetically sealed glass bottles.— 


City of Park Ridge v. Kussy, 30 N.B. 
2d 189, 307 IlLApp. 324. 

(5) Under ordinance imposing li¬ 
cense tax on firms doing business 
in city by operation of motor trucks 
on streets, owner of trucks used in 
bringing merchandise to its store 
was liable for tax, even though own¬ 
er was not engaged solely in truck¬ 
ing and his trucks were not oper¬ 
ated solely within the city limits.— 
Kroger Grocery & Baking Co. v. City 
of Lancaster. 124 S.W.2d 745, 276 Ky. 
585. 

<6) However, another ordinance re¬ 
quiring licenses for motor trucks 
used by persons engaged in busi¬ 
ness in locality other than city was 
held not applicable to grocery firm 
operating stores both within and 
without city.—^Kroger Grocery & 
Baking Co. v. City of Cynthiana, 42 
S.W.2d 904, 240 Ky. 701. 

55. Cal.—T. E. Connolly, Inc. v. 
State, 164 P.2d 60, 72 Cal.App.2d 
145. 

Fla.—Engleman v. Traeger, 136 So. 
527, 102 Fla. 756—Herr v. Butler, 
132 So. 815, 101 Fla. 1125. 

Ga.—Thompson v. Georgia Power Co., 
37 S.E.2d 622, 73 Ga.App. 587. 

Mass.—Hummel v. Peters, 51 N.E.2d 
57, 314 Mass. 504. 

Vehicle specially constructed for 
single purpose 

Any vehicle that is designed for 
the transportation of objects and 
adapted to general transportation of 
special freight is a motor vehicle 
within meaning of license tax stat¬ 
ute defining a "motor vehicle,” even 
though it is specially constructed, is 
devoted to a single purpose, and is 
not devoted to transportation with¬ 
out restriction as to the load carried; 
and hence a cement-mixing motor¬ 
truck, the purpose of which is to 
move quickly over the highways, to 
the place of use, material which has 
either been previously mixed or Is 
mixed en route while being trans¬ 
ported, is within the statute.—State 
ex rel. Tontz v. West, 22 N.E.2d 645, 
61 Ohio App. 382. 

58. NM.—Shuba v. Greendonner, 2 
N.E.2d 53C, 271 N.M. 189. 
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Exemption of vehicle registered by 
nonresident owner in state of his 
residence see infra § 68. 

57. U.S.—Ingels v. Boteler, C.C.A. 
Cal., 100 F.2d 915, affirmed Boteler 
V. Ingels, 60 S.Ct 29, 308 U.S. 57, 
521. 84 LEd. 78. 442. 

Cal.—California Standard Finance 
Corporation v. Riverside Finance 
Corporation, 295 P. 555, 111 Cal- 
App. 151. 

Mass.—Kennedy v. Consolidated Mo-- 
tor Lines, 43 NE.2d 121, 312 Mass. 
84—Santa Maria v. Trotto, 9 N.E. 
2d 540, 297 Mass. 442, 111 A.L.H. 
1253. 

H.I.—Lennon v. L. A. W. Acceptance 
Corporation of Rhode Island, 138: 
A. 215, 48 R.I. 363. 

Acquiescence iu dealer’s limited use 
Acquiescence by the holder of the 
legal title in the driving by a dealer 
of the vehicle from a distributing 
agency to the dealer's place of busi-^ 
ness, v/ith the dealer's license num-^ 
ber displayed on the vehicle, is not 
such a use of the vehicle on the pub¬ 
lic highway as to require registra¬ 
tion, especially where the apparent 
intent of the legislature is to permit 
the moving of motor vehicles from, 
one dealer's place to another or from 
warehouse to storage without the 
necessity of registration of the vehi¬ 
cles so moved.—California Standard 
Finance Corporation v. Riverside Fi-^ 
nance Co., 295 P. 555, 111 Cal.App, 
151. 

58. Mich.—^Jasnowski v. Detroit Bd. 
of Assessors, 157 N.W. 891, 191 
Mich. 287. 

Nature and purpose of fee or tax see 
infra § 136. 

59. Mich.—Jasnowski v, Detroit Bd. 
of Assessors, supra. 

60. Mass.—^Rummel v. Peters, 51 N. 
E.2d 57, 314 Mass. 504. 

Minn.—State v. "White, 222 N.W. 918*. 
176 Minn. 183. 

Exemption of nonresidents as not 
available to residents see infra ^ 
68 . 

61. Mo.—Platner v. Bourne, App,^ 
275 S.W. 590. 

63. Minn.—State v. White, 222 N.W^ 
918. 176 Minn. 183. 
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garaged and licensed in another state. 

Necessity of ntanufaciu-rer^s mwiber. Under 
some statutes a motor vehicle from which the 
manufacturer’s number has been omitted, obliterat¬ 
ed, or defaced cannot be registered without a spe¬ 
cial permit and until it has been given a number by 
the state licensing officer and such number has been 
stamped upon it;^'^ but these requirements do not 
apply where a duly authorized agent of the manu¬ 
facturer replaces the particular part of the machine 
which bears the number, and stamps the same num¬ 
ber on the new part.®^ 

§ 64. - Exemptions 

Valid statutory provisions exempting particular kinds 
of motor vehicles from licensing and registration require¬ 
ments, or from the payment of license or registration 
fees or taxes, are or are not given effect accordingly as 
they are or are not applicable to the vehicles involved 
in particular cases. 

It is within the power of a state legislature in 
providing for the licensing and registration of 
motor vehicles, as long as its action is not un¬ 
reasonable or arbitrary, to exempt particular 
motor vehicles from the requirements of the stat¬ 
ute,®® and, accordingly, various vehicles have been 
exempted;®*^ such as tractors hauling trailers or 
other equipment for ''strictly agricultural pur¬ 
poses,”®® special mobile equipment,®® vehicles pro¬ 


pelled or drawn by power collected from overhead 
electric trolley wires,"^® electric trucks, with small 
wheels, used in warehouses and operated principally 
on private property,and implements of husbandry 
operated or moved temporarily on the highways.72 
Motor vehicles which are subject to other forms of 
taxation are, under some regulations, exempt from 
license or privilege taxes;^® as where, under some 
provisions, an individual who, or a company which, 
pays a gross earnings tax on its business in lieu of 
all other taxes and licenses is exempt from liability 
for license or registration fees imposed on motor 
vehicles used in such business.*^^ 

Exemptions from ad valorem taxes have been 
held not to be applicable;'^® an exemption of certain 
named vehicles used in construction work and not 
designed for employment in general highway trans¬ 
portation does not apply to trucks used to carry ma¬ 
terials to the place where they will be used in con¬ 
struction work, even though, as in the case of a 
cement-mixing truck, material is processed as the 
truck proceeds along the highway ;'^® an exemp¬ 
tion of vehicles driven or moved on a highway only 
for the purpose of crossing the highway from one 
property to another does not extend to overweight 
and oversized vehicles moved along the highway for 
a considerable distance under a permit busses 
for children are not ^'ambulances” within the mean- 


63. Ohio.—^Western Exp. Co. v. Wal¬ 
lace, 60 N.E.2d 312, 144 Ohio St. 
612. 

64. Pa.—In re Automobile Licenses, 
30 Pa.Disl. 695. 

42 C.J. P 669 note 12. 

65. Pa.—In re Automobile Licenses, 
supra. 

66. Or.—Camas Stage Co. v. Kozer, 
209 P. 95, 104 Or. 600, 25 A.L R. 
27. 

Wis—'State v. Zimmerman, 196 N.W. 
848, 181 Wis. 552. 

Constitutionality of exemption stat¬ 
utes as against objection of grant 
of special privileges or immunities 
see Constitutional Law § 465. 
Particular statutes ezemptiugf or not 
includiug' certain veliicles 

(1) Held valid.—State ex rel. 
Brunenkant v. Wallace, 30 N.E 2d 
696, 137 Ohio St. 379—42 C.J. p 666 
notes 67-69, p 667 notes 70-78, 81, 83. 

(2) Held invalid.—Lossing v. 
Hughes, Tex.Civ.App., 244 S.W. 556 
—42 C.J. p 668 notes 86-88. 

67. Ohio.—State ex rel. Church of 
the Nazarene v. Fogo, App., 79 N. 
B.2d 914. 

School bus 

The word “school," as used in stat¬ 
ute exempting school busses from 
annual license tax, denotes an insti¬ 


tution of learning wherein a course 
of general education and mental 
training is offered for children simi¬ 
lar to that offered in public schools, 
and a bus used in connection with a 
Sunday school is not a school bus 
within the meaning of the statute.— 
State ex rel. Church of the Nazarene 
V. Fogo, supra. 

68. Wis—State V. Zimmerman, 196 
N.W. 848, 181 Wis 552. 

42 C J. p 669 note 19. 

Use of highways is merely iucidexu 
tal to the use of the machinery.— 
Slate V. Zimmerman, supra. 

69. Cal.—Standard Oil Co. of Cali¬ 
fornia V. Philbrick, 118 P.2d 497, 
47 CalApp.2d 591. 

Iowa.—State v. Griswold, 280 N.W. 
489, 225 Iowa 237. 

70. Ohio.—State ex rel. Brunenkant 
V. Wallace, 30 N.E.2d 696, 137 Ohio 
St. 379. 

71. N.Y.—People V. Bay Ridge Op¬ 
erating Co., 19 N.Y.S.2d 140, 259 
App Div. 260. 

72. Tex.—Allred v. J. C. Engelman, 
Inc., 61 S.W.2d 75, 123 Tex. 205, 
91 A.L.R. 417—Bean v. Reeves, 
Civ.App., 77 S.W.2d 737. 

Exemption applies to 

(1) Trucks carrying water for ir¬ 
rigation purposes.—^Allred v. J. C. 

244 


Engelman, Inc., 61 S.W.2d 75, 123 
Tex. 205, 91 A.L R. 417—Allred v. J. 
C. Engelman, Inc., Tex.Civ.App., 40 
S.W.2d 945, error refused. 

(2) Trucks carrying gasoline and 
oil to tractors in orchards and fields. 
—^Allred V. J. C. Engelman, Inc , su¬ 
pra. 

Construction 

A statute creating such exemption 
is to be lib<'‘rally construed, and not 
so as to defeat its beneficent purpos¬ 
es.—Allred v. J. C. Engelman, Inc., 
Tex.Civ.App., 54 S.W.2d 352, affirmed, 
61 S.W.2d 75, 123 Tex. 205, 91 A.L.R. 
417. 

73. Cal.—Pacific Gas, etc., Co. v. 

Roberts, 143 P. 700, 168 Cal. 420. 

42 C.J. p 669 note 21. 

74. Cal.—Pacific Gas, etc., Co. v. 

Roberts, supra. 

42 C.J. p 669 note 22. 

75. Ariz.—McAhren v. Bradshaw, 
113 P.2d 932, 57 Ariz. 342. 

Okl.—Application of Baptist General 
Convention of State of Okl., 156 P- 
2d 1018, 195 Okl. 258. 

76. Ohio.—State ex rel. Tontz v. 

West, 22 N.E.2d 646, 61 Ohio App. 
382. 

77. Cal.—T. B. Connolly, Inc. v. 

Stale. 164 P.2d 60. 72 Cal.App.2d 
145. 
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ing of a statute providing for registration of cer¬ 
tain vehicles without expense a statute exemp¬ 
ting a disabled and indigent person from payment of 
a license to peddle does not exempt such person 
from pa 3 ^ment of a tax for operation of a motor ve- 
liicle used as a rolling store and, under the facts, 
an exemption of a tractor crane rm.y not be applica¬ 
ble to a certain vehicle.so A constitutional provi¬ 
sion exempting institutions of purely public charity 
from taxation applies, in the case of a motor ve¬ 
hicle owned by a public charitable institution, to a 
tax imposed by a revenue statute on the use of 
every motor vehicle,®^ but not to a registration fee 
exacted under the police power.*^ 

Exemptions of government vehicles are discussed 
infra § 65, and exemptions of vehicles owned by 
nonresidents infra § 68. 

Burden of proof. A person claiming an exemp¬ 
tion from a statute imposing a fee for registration 
of a motor vehicle has the burden of proving the 
exemption's and must present a clear case.S4 

§ 65. - Municipal or Other Government 

Vehicle 

Under some constitutional or statutory provisions mo¬ 
tor vehicles owned by the United States, the state, a 
county, or a municipality are exempt from licensing or 
registration requirements, or at least from license or 
registration fees. 

Under some constitutional or statutory provisions, 
and the construction and effect accorded thereto, 
motor vehicles owned by the United States,^'5 the 
District of Columbia, s6 or the state,are exempt 
from licensing or registration requirements, or at 
least from license or registration fees; and the 


§ 65 

same is true of motor vehicles owned by a munici¬ 
pal corporation and used by it in the performance 
of governmental functions,^® such as motor vehicles 
owned by the citj' and used exclusively in the police 
and fire departments but such exemption does 
not affect the duty of a municipality to comply with 
regulations relating to the operation of motor vehi¬ 
clesand, where the statute specifically enu¬ 
merates the motor vehicles to be exempted, other 
municipally owned motor vehicles which do not 
come within the exemption must be registered and 
license fees thereon be paid.®^ 

An exemption of vehicles owned by a county does 
not extend to a vehicle owned by an individual and 
leased to a county agreeing to pay all registration 
fees and excise taxes which the owner is required 
to pay.9*2 While there is a presumption that the 
legislature of a state did not intend to require a 
county to pay a motor vehicle license fee,93 the 
legislation on the subject may manifest an intent 
sufficient to overcome the presumption.^*^ 

Effect of exemption from property tax. The fact 
that motor vehicles owned by a county or munici¬ 
pality are exempt from taxation as property does 
not exempt them from being licensed and registered 
under the state license regulations of motor vehi- 
cles,95 nor does it entitle their owners to exemption 
from a registration fee and excise tax.96 

Water or irrigation district. Motor vehicles 
owmed by an irrigation district are not exempt from 
license fees on the ground that the district in a fed¬ 
eral agencyS*^ or is a legal subdivision of the state, 
within the meaning of a statute exempting motor 
vehicles owned by the United States, the state, or 
any county, city, town, or other legal subdivision 


^78. N.T.—^In re Children’s Bus Serv¬ 
ice, 285 N.T.S. 477, 247 App.Div. 
735, affirmed Children's Bus Serv¬ 
ice V. Graves, 4 N.E.2d 429, 272 N. 
T. 523. 

'79. Ga.—Chambers v. State, 5 S.E. 
2d 583, 60 Ga.App. 876. 

80. N.T.—People v. C. P. Ward, Inc., 
74 N.T.S.2d 181, 189 Misc. 288. 

81. Ky.—Gray v. Methodist Episco¬ 
pal Church, South, Widows and 
Orphans Home in State of Ken¬ 
tucky, 114 S.W.2d 1141. 272 Ky. 

646. 

■ 82. Ky.—Gray v. Methodist Episco¬ 
pal Church, South, Widows and 
Orphans Home in State of Ken¬ 
tucky, supra. 

83. Fla.—Harper v. Engrland, 168 So. 
403. 124 Fla. 296. 

*Or.—Camas Stage Co. v Kozer, 209 
P. 95, 104 Or. 600, 25 A.L..R. 27. 


84. Or.—Camas Stage Co. v. Kozer, 
supra. 

85- Ark.—Wiseman v. Dyess, 72 S. 
W.2d 517, 189 Ark. 381, followed 
in Dyess v. Wiseman, 76 S.W.2d 
979, 190 Ark. 59. ! 

D.C.—Croson v. District of Colum¬ 
bia, 2 F,2d 924, 55 App.D.C. 122. 
Utah —Pacific Intermountain Exp. 
Co. V. State Tax Commission, 161 
P.2d 359, 108 Utah 478- 

86. D.C.—Croson v. District of Co¬ 
lumbia, 2 P.2d 924, 55 App.D.C. 122. 

87. Ariz.—Brush v. State ex rel. 
Conway, 130 P.2d 506, 59 Ariz. 525. 

I 88. Ga.—Tarver v. Albany, 127 S.E. 

I 856, 160 Ga. 251. 

Or.—State v. Preston, 206 P. 304, 103 
Or. 631, 23 A.L.R. 414. 

89. Wash.—State v. Collins, 162 P. 

556, 94 Wash. 310. 

42 C.J. p 669 note 26. 
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90. Or.—State v. Preston, 206 P. 304. 

103 Or. 631, 23 A.L.R. 414, 

91- Or.—State v. Preston, supra. 

42 C.J. p 670 note 27. 

92. Okl.—Board of Com’rs of Mc¬ 
Clain County V. Oklahoma Tax 
Commission, 95 P.2d 605, 185 Okl. 
625. 

93. Aric—^Blackwood v. Sibeck, 23 
S.W.2d 259, 180 Ark. 815. 

94. Ark,—Blackwood v. Sibeck, su¬ 
pra. 

95. Ark.—Corpus Juris q.uoted In 
Blackwood v. Sibeck, 23 S.W.2d 
269, 261, 180 Ark. 815. 

42 C.J. p 670 note 30. 

96. Okl.—Board of Com'rs of Mc¬ 
Clain County V. Oklahoma Tax 
Commissio-n, 95 P.2d 605, 185 Okl. 
625. 

97. Wyo.—State ex rel. Goshen Irr. 
Dist V. Hunt, 67 P.2d 793, 49 Wyo. 
497. 
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of the state.®® However, a motor vehicle used by 
a municipal water district in collecting and dis¬ 
tributing water to the public without profit is not 
subject to a motor vehicle license, as “being en¬ 
gaged in business,” where that term as used in the 
statute applies only to occupations or employments 
for livelihood or gain, and to mercantile and com¬ 
mercial enterprises.®® 

Federal land bank. Under the provisions of the 
statute, 12 U.S.CA. § 931,1 as well as on general 
principles,® a federal land bank is exempt from 
state license or privilege taxes in respect of motor 
vehicles owned by it. 

Mail trucks. A statutory exemption of motor 
vehicles owned and operated under the direction, 
and exclusively in the service, of the United States 
has been construed to apply to truck owned and op¬ 
erated by an individual under contract with the 
federal government for the transportation of mail.® 

§ 66. Nonresidents as Subject to Require¬ 
ments 

There must be a compliance with a statute or ordi¬ 
nance requiring registration or license or imposing a fee 
or tax on motor vehicles owned by nonresidents and 
operated in the sttite or municipality. 

A statute requiring the registration of motor ve¬ 
hicles owned by nonresidents and operated in the 
state, as well as requiring the payment of fees or 
taxes by such nonresident owners operating vehi¬ 
cles in the state, is a valid exercise of the police 


power^ and does not violate constitutional provi¬ 
sions^ where it applies to all owners, whether resi¬ 
dent or nonresident, who operate their vehicles in 
the state.® Compliance with such a statute is es¬ 
sential in a case within its terms.*^ 

Ordinances. A nonresident of a city who regu¬ 
larly operates his motor vehicle on the streets of 
the city in going to and from his place of employ¬ 
ment in the city is subject to a license tax imposed 
generally by an ordinance on owners of motor ve¬ 
hicles operated on the city streets;® and an ordi¬ 
nance which expressly imposes a license tax on both 
residents operating motor vehicles within the city 
limits and nonresidents who use their automobiles 
in going to and from work in the city has been held 
valid;® but it is otherwise as to an ordinance im¬ 
posing a license tax only on nonresidents, where 
there is no separate and independent ordinance im¬ 
posing a similar tax on residents. 

§ 67. - Vehicle in Interstate Commerce 

A motor vehicle belonging to a nonresident and mov¬ 
ing in interstate commerce may be required to be li¬ 
censed and registered in a state into which it enters or 
through which it passes, and it may be subject to the 
local motor vehicle tax for its use of the streets and 
highways within the state. 

A motor vehicle belonging to a nonresident and 
moving in interstate commerce may be required to 
be licensed and registered in a state into which it 
enters or through which it passes,and is subject 
to the local motor vehicle tax for its use of the 


as. Wyo.—State ex rel. Goshen Irr. 
Dist. V. Hunt, supra. 

99. Cal.—^^larin Municipal Water 
Dist. V. Chenu, 207 P, 251, 1S8 Cal. 
734. 

1. Miss.—Roberts v. Federal Land 
Bank of New Orleans, 196 So. 763, 
189 Miss. 898. 

S C.—Federal Land Bank of Colum¬ 
bia V. State Highway Department, 
173 S.E. 284, 172 S.C. 174. 

2. S C.—Federal Land Bank of Co¬ 
lumbia V. State Highway Depart¬ 
ment, supra. 

Immunity of agencies, obligations, 
and securities of United States 
from state taxation see the C.J.S 
title Taxation §§ 207-212, also 61 
C.J. p 371 note 47-p 381 note 72. 

3. Tex.—Louwein v. Moody. Com. 
App , 12 S.W 2d 9S9. 

4. Va.—C. I. T. Corporation v. W. 
J. Crosby & Co., 7 SE.2d 107, 175 
Va. 16. 

Power to license or tax as affected 
by nonresidence of owner of vehi¬ 
cle see supra § 61. 

Pui'pose of statute requiring reg¬ 
istration of motion vehicles owned 


by a nonresident and regularly oper¬ 
ated in the state for purposes other 
than pleasure is to give the state 
control over foreign vehicles which 
are regularly operated in the state 
for commercial purposes and to place 
them on the same footing as vehi¬ 
cles owned by residents of the state. 
—C. I. T. Corp. V. W. J. Crosby & Co., 
supra. 

5. Vt.—State V. Caplan, 135 A. 705, 
100 Vt. 140. 

42 C.J. p 670 notes 37-39. 

6. N.J.—Unwen v. State, 64 A. 163, 
73 N.J.Law 529, affirmed 68 A. 110, 
75 NJ.Law 500. 

42 C J. p 670 note 37. 

7. Va.—C. I. T. Corporation v. W. J. 
Crosby & Co., 7 S.E.2d 107, 175 Va 
16. 

Regular operatiou 

A provision, in a statute requiring 
registration of motor vehicles owned 
by a nonresident and regularly op¬ 
erated in the state for purposes other 
than pleasure, that a nonresident 
owner who operates, or permits the 
operation of, one or more of his ve¬ 
hicles in the state either simultane¬ 
ously or alternately as often as four 
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times in any one month shall be con¬ 
sidered to be regularly operating 
such vehicle or vehicles regularly in 
the state, cannot be evaded by oper¬ 
ating a number of vehicles and alter¬ 
nately sending them into the stater 
when a nonresident sends one or 
more of his commercial vehicles into 
the state more than four times per 
month, thereafter each and every ve¬ 
hicle used by him in operation in the 
state falls within the statute, even 
though a particular vehicle may be 
on its first trip into the state—C. 1. 
T. Corporation v. W. J. Crosby & Co.,. 
7 S.E 2d 107, 175 Va. 16. 

8. Alaska.—Hoff v. City o-f Ketchi¬ 
kan, 10 Alaska 220. 

9. Ky.—Johnson v. City of Paducah, 
147 S.W.2d 721, 285 Ky. 294. 

Power of municipality to license or 
tax as affected by nonresidence of 
owner of vehicle see supra § 61. 

10, Ky.—Davis v. Pelfrey, 147 S.W- 
2d 723. 285 Ky. 298. 

11, U.S.—Kane v. New Jersey, N.J., 
37 S.Ct. 30, 242 U.S. 160, 61 L.E<L 
222 . 

42 C.J. p 670 note 42. 
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streets and highways within the state,^2 whether, it 
has been held, such tax is regarded as an ad va¬ 
lorem or a privilege tax, or as both and the o\vn- 
-er is not relieved from such tax by the fact that a 
portion of the route followed by such motor vehicle j 
is a highway receiving federal aid.^^ However, it 
has been held that, in order to impose a license 
tax on commercial motor vehicles whole so moving, 
such vehicles must have an actual situs in the state, 
as by common law,^5 qj- a situs for taxation pur¬ 
poses created by statute,^‘6 and that it is competent 
for the legislature to create such situs for such pur¬ 
pose.!"^ 

Validity. As applied to nonresident owners of 
motor vehicles moving- in interstate commerce, a 
state statute imposing a license or registration tax 
does not violate the provision of the federal Con¬ 
stitution giving congress power to establish post 
offices and post roads.^8 Whether such a statute 
■violates the commerce clause of the federal Con¬ 
stitution is discussed in Commerce §§ 71 b (1), 
.112 h. 

§ 68. - Period of Exemption 

A statute granting, for a limited period and on 
certain conditions, to a nonresident, who has complied 
with the laws of the state of his residence respecting 
the registration of his motor vehicle, the privilege of op- 
.erating the vehicle over the highways of the state with- 
■ out registering his vehicle in the state is valid; but the 
; privilege or exemption accorded thereby is available 
only to a person who, by the terms of the statute and 
the judicial construction thereof, is a nonresident at the 
time, regardless of his previous status in respect of resi- 
• dence or nonresidence. 


§ 6d 

Under some statutes a nonresident who has com¬ 
plied with the laws of bis home state in respect 
of licensing and registering his motor vehicle is 
given, for a limited period at least, the privilege of 
operating his motor vehicle over the highways of 
another state without having obtained a license or 
registered his car therein,^® provided, under some 
regulations, the owner or operator has complied 
with certain conditions prescribed by the local leg¬ 
islation,20 such as displaying the distinguishing 
number or mark required by his state on his ma- 
chine2i or securing a local identifying tag or mark¬ 
er,22 and provided similar privileges are granted 
to residents by the state of such nonresident.22 A 
municipality cannot require a license or license fee 
of a nonresident owner in conflict with this exemp- 

tion.^-i 

The fact that a nonresident is exempt from regis¬ 
tering his car or obtaining a license in the state 
in which he is operating it does not relieve him 
from the duty of complying with local traffic reg- 
ulations25 or from being punished for negligence or 
other infraction of the law.26 

Validity. Statutes permitting, on certain condi¬ 
tions, the operation of a nonresident's motor vehicle 
in the state without registration have been held 
valid and not unconstitutional.27 However, a pro¬ 
vision, in a statute exempting a nonresident owner 
for a limited period, that a nonresident who accepts 
gainful emplo\Tnent in the state shall be considered 
a resident of the state has been held unconstitution- 
al.28 Also, it has been said that a reciprocity stat- 


■12. Ind.—^Richmond Baking Co, v. 
Department of Treasury, 18 N.E,2d 
778, 215 ind. 110. 

42 C J. p 670 note 43. 

„13. Minn.—State v. Oligney, 202 N. 
W. 893, 162 Minn. 302. 

■.14. Minn.—State v. Oligney, supra. 

15, Okl.—^Avery v. Interstate Gro¬ 
cery Co., 248 P. 340, 118 Okl. 268. 

IG, Okl.—Avery v. Interstate Gro¬ 
cery Co., supra. 

17. Okl—^Avery v. Interstate Gro¬ 
cery Co., supra. 

42 C.J. P 670 'note 48. 

18. Minn.— State v. Oligney, 202 N. 
W. 893, 162 Minn. 302. 

19. Conn.—^Morse v- Lash Motor Co., 
139 A. 637, 107 Conn. 137. 

Ky.—Reeves v. Deisenroth, 157 S.W. 
2d 331, 288 Ky. 724. 138 A.L.R. 1493. 
;Mass.—Malloy v. Newman, 37 N.E.2d 
1001, 310 Mass. 269—^Knapp v. 

Amero, -11 N.E.2d 467, 298 Mass. 
517—Bellenger v. Nally, 185 N.E. 
. 346, 282 Miass. 523. 


N.T.—Shuba v. Greendonner, 2 N.E. 

2d 536, 271 N.T. 189. 

Okl.—Rollins v Heuman, 43 P.2d 
147, 171 Okl. 435. 

42 C.J. p 671 note 55. 

Statute is regulation under police 
power, and not a revenue measure.— 
Reeves v. Deisenroth, 157 S.W.2d 331, 
288 Ky. 724. 138 A.L.R. 1403. 

20. U.S.—Hendrick v. Maryland, 
Md., 35 S.Ct. 140. 235 U.S. 610. 59 
D.Ed. 385. 

21. Conn.—Shea v. Corbett, 115 A. 
694, 97 Conn. 141. 

42 C.J. p 671 note 57. 

22. U.S.—Hendrick v. Maryland. 
Md., 35 S.Ct. 140, 235 U.S. 610, 59 
L.Ed. 385. 

23. Ky.—Corpus Juris cited iu 
Reeves v. Deisenroth, 157 S.W.2d 
331, 334, 288 Ky. 724, 138 A.L.R. 
1493. 

Mass.—Rummel v. Peters, 51 N.E.2d 
57, 314 Mass. 504. 

42 C.J. P 671 note 59. 
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24. Ky.—^Newport v. Merkel Bros. 

Co, 161 S.W. 549, 156 Ky. 680. 

42 C.J. p 671 note 60. 

25- D.C.—^King- v. District of Colum¬ 
bia, 277 F. 562, 51 App.D.C. 160. 

26. D.C.—King v. District of Colum¬ 
bia, supra. 

27. Majss.—^Apger v. Ne-w York Cent. 
R. R., 38 N.E.2d 652, 310 Mass. 495. 

42 C J. p 671 notes 69, 70, p 672 notes 
71-73. 

ironresident 

(1) A provision of such a statute 
authorizing a state department to de¬ 
fine, by rule or regulation, the term 
“nonresident’" has been held valid,— 
Stovall V. Sawyer, 187 S.E. 821, 181 
S.C. 379. 

(2) A rule or regulation defining 
the term as any person, firm, or cor¬ 
poration not engaged in any busi¬ 
ness, profession, occupation, or em¬ 
ployment in the state does not con¬ 
flict with or change the statute in 
any way.—Stovall v. Sawyer, supra. 
2a N.M.—State v. Pate, 138 P,2d 

1006, 47 N.M. 182. 
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ute, if not construed as extending’ exemption only to 
nonresidents temporarily in the state and as not 
permitting" nonresidents to do business regularly in 
the state without complying with the regulations 
and paying the taxes which citizens of the state 
must observe and pay, would be unconstitutional.^® 

Persons or corporatio'^is affected, A statutory ex¬ 
emption of a nonresident applies to a person who 
was formerly a resident, but is now a nonresident.^® 
On the other hand, the exemption is not available 
to a resident;® 1 even though he was formerly a non¬ 
resident,®® or even though his vehicle is regis¬ 
tered®® and he is required to pay a tax®^ in another 
state, or even though he is out of the state the 
greater part of the year.®^ In determining whether 
a person is a nonresident within the meaning of the 
statute granting the exemption, effect is given to 
a provision of the statute defining a nonresident®® 
as any person whose legal residence is not within 
the state®'^ or as any person who has no regular 
place of abode or business in the state for a longer 
period than a prescribed number of days in the 
calendar year.®® 

For purposes pertaining to registration of motoi 
vehicles, a person may be a resident of, or have a 
regular place of abode in, more than one state;®® 
and while he must have one, and can have no more 
than one, “legal residence,”^® that term, as used in 
a statutory definition of “nonresident,"^ being 
deemed to be used in the sense of “domicile,""^^ 
registration in the state may be legal even though 


60 C.J.S. 

the owner does not have a permanent residence or 
domicile in the state.^® 

By virtue of express provision to that effect in 
■a particular statute granting the exemption, the 
exemption may not apply to a nonresident who ac¬ 
cepts employment or engages in any trade, occupa¬ 
tion, or profession in the state.^® So also, under 
some legislation, considered in connection with a re¬ 
ciprocal agreement with another state, a nonresi¬ 
dent is required to register his motor vehicle, re¬ 
gardless of the exemption for a limited period, 
when, but only when, he accepts gainful employ¬ 
ment and establishes an office or headquarters in 
the statc.44 A statute not directly and expressly 
so providing is deemed by indirection to provide 
that the exemption shall extend only to nonresi¬ 
dents temporarily operating in the state and not to 
those doing business regularly therein and ef¬ 
fect will, of course, be accorded a statute requiring 
registration of a foreign vehicle regularly operated 
in the state.'*® 

A foreign corporation which has a place of busi¬ 
ness or is doing business in the state is not a non¬ 
resident within the meaning of some of these regu- 
lations,47 and therefore is subject, in respect of all 
its automobiles within the state, to the statutory 
provision prohibiting the operation of such automo¬ 
biles on the highway unless registered in accord¬ 
ance with the state laws.^® 

An army post or reservation is not a country, 
state,*® or federal district®® within the meaning of 
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29. Ky.—^Reeves v. Deisenroth, 157 
S.W.2d 331. 288 Ky. 724, 138 A.L.R. 
1493. 

30. Mass.—Bellenger v. Nally, 185 
K.E. 346, 282 Mass. 523. 

31. Fla.—Robinson v. Fix, 151 So. 
512, 113 Fla. 151. 

Mass.—Jenkins v. N'orth Shore Dye 
House. 178 H.E. 644. 277 Mass. 440. 
Tex—Hilburn v. Herrin Transp. Co., 
Ciy.App., 197 S.W.2d 149. 

32. Colo.—Carlson v. District Court 
of City & County of Denver, 180 
P.2d 525, 116 Colo. 330. 

Mass.—Jenkins v. North Shore Dye 
House, 178 N.E. 644, 277 Mass. 440. 

33. Ohio.—^Western Exp. Co. v. Wal¬ 
lace, 60 N.B2d 312, 144 Ohio St. 
612. 

34. Minn.—State v. White, 222 N.W. 
918, 176 Minn. 183. 

35. Minn—State v. White, supra. 

36. Mass.—Jenkins v. North Shore 
Dye House, 194 N.B. 823, 289 Mass. 
561—Brennan v. Schuster, 192 N. 
E. 835, 288 Mass. 311. 


Statutory definition has been 
changed several times in at least one 
state.—Rummel v. Peters, 61 N.E.2d 
57. 314 Mass. 504. 

37. Mass.—Rolfe v. Walsh, 64 N.E. 
2d 16, 318 Mass. 733—Rummel v. 
Peters, 61 N.E.2d 67, 314 Mass. 504. 

residence’^ Is something 
more than residence In ordinary 
sense; and the statute contemplates 
that a person may be a nonresident 
although he has a residence or reg¬ 
ular place of abode in the state.— 
Rummel v. Peters, supra 

38. Conn.—Morse v. Lash Motor Co., 
139 A. 637, 107 Conn. 137. 

39. Conn.—Morse v. Lash Motor Co., 
supra. 

Mass—Rummel v. Peters, 51 N.E.2d 
57, 314 Mass. 504—Jenkins v. 

North Shore Dye House, 194 N.E 
823, 289 Mass. 561—^Avila v. Du 
Pont, 180 N.E. 124, 278 Mass. S3. 

40. Mass.—^Rummel v. Peters, 51 N. 
E.2d 57, 314 Mass. 504. 

41. Mass.—Rummel v. Peters, supra. 

42. Mass.—Russell v. Holland, 34 N. 
E.2d 66S, 309 Mass. 187. 
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43. Fla.—Harper v. England, 168 So. 
403, 124 Fla 296. 

Synonymous terms 
Word “occupation,” as used in such 
provision, is synonymous with term 
"conducting business.”—^Plarper v. 
England, supra. 

44. Tonn—Marshall v. State, 171 S. 
W.2d 269, 180 Tcnn. 9. 

45. Ky.—Reeves v. Deisenroth, 157 
SW.2d 331, 288 Ky. 724, 138 A.L.R. 
1493. 

46. Pa.—Commonwealth v. Pitts¬ 
burgh & Weirton Bus Co., 173 A. 
887, 114 ra.Supor. 290. 

47. Or.—Camas Stage Co. v. Kozer, 
209 T?. 95, 104 Or. 600. 25 A.L.R. 
27. 

42 C J. p G71 note 61. 

48. Mass.—Gondek v. Cudahy Pack¬ 
ing Co., 123 N.E. 398, 233 Mass. 105. 

49. Minn.—State v. Storaasli, 230 N 
W. 572, 180 Minn. 241, affirmed 
Storaasli v. State of Minnesota, 
51 S.Ct. 354, 283 U.S. 67, 75 L.Ed. 
839. 

50. U.S.—Bailey y. Smith. D.C.Iowa, 
40 F.2d 958. 
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statutes exempting nonresidents, and a person sta¬ 
tioned thereat is not exempt from compliance with 
a state motor vehicle registration or tax law. 

Computation of exenvption period. It has been 
variously held, under statutes in force at the time, 
that the exemption period of a certain number of 
days is a single period of consecutive days, rather 
than an aggregate number of days spread over a 
longer time;^^ that the time spent in making tem¬ 
porary trips to other states,5 2 and the time during 
which the vehicle is idle while being repaired,53 
may not be excluded; that the time spent in the 
state before the purchase of a motor vehicle should 
not be added to the time spent in the state after the 
purchase that the exemption period is to be 
reckoned from the day the vehicle enters the state 
or from the day of the owner’s acquisition of a 
place of abode or business in the state, whichever 
day is the earlier that the days for which ex¬ 
emption is granted need not be consecutive 6 and 
that the exemption applies to a motor vehicle 'which 
has not been operated for the prescribed period 
continuously, although at different times it has been 
operated for periods aggregating more than the 
specified period.^'^ 

Effect of noncompUancej or expiration of period. 
If the nonresident has not complied with the laws 
of his own state relating to motor vehicles,^8 or 
if the exemption period has expired,^9 his motor ve¬ 
hicle is subject to license and registration the same 
as those of residents, unless, under some statutes, 
he maintains a policy of liability insurance after 
expiration of the statutory period of absolute ex¬ 
emption, in which case his right to continue opera¬ 
tion of the vehicle without registration continues 


and if he fails to comply with the law applicable to 
the situation he is regarded in some jurisdictions as 
a mere trespasser, as discussed infra § 134 b, and 
under some statutes is subject to a penalty.®^ 

§ 69. - County Licenses 

A county license does not authorize the licensee to 
operate his motor vehicle in another county. 

Under a statute requiring one desiring to operate 
a motor vehicle in any county outside the corporate 
limits of a city to obtain a license from the county 
clerk of the county, he must take out a license in 
each and every county over whose roads he desires 
to run his automobile,®^ and a license issued by the 
county clerk of one county does not authorize him 
to run it in another county.®^ Under other statutes 
a motor vehicle tax imposed b^" a county does not 
apply to a motor vehicle on which a registration 
fee or license tax has been paid to the state and 
which is used by the owner other^vise than for cer¬ 
tain designated commercial purposes.®^ 

§ 70. By Whom or In Whose Name Regis¬ 
tration Made 

Under a statute requiring registration of a motor ve¬ 
hicle in the name of the owner, registration in the name 
by which the owner is commonly known in the community 
in which he lives is sufficient, as is also registration in 
the name of a person who has a special property in the 
vehicle. 

Many motor vehicle registration statutes require 
or contemplate registration of a motor vehicle in 
the name of the owner.®® Under such a require¬ 
ment, a registration made in the name of a person 
other than the owner of the vehicle is not a legal 
registration.®® Where the owner dies after he ap- 


51. Mass.—Conninffford v. Cote, 32 

N.E.2d 692, 308 Mass, 472—^Van 

Dresser v. Firlings, 24 N.E.2d 969, 
305 Mass. 51. 

52. Mass.—Dudley v. Northampton 
St. R. Co.. 89 N.E 25, 202 Mass. 
443. 23 L.R.A.,N.S.. 561. 

53. Mass.—Dudley v. Northampton 
St. R. Co., supra 

64. Mass.—^Jenkins v. North Shore 
Dye House. 194 N.E. 823, 289 Mass. 
561. 

55. Mass.—^Malloy v. Newman, 37 N. 
E.2d 1001, 310 Mass. 269—Conning- 
ford V. Cote, 32 N.E.2d 692, 308* 
Mass. 472. 

56. Conn.—Morse v Lash Motor Co., 
139 A. 637, 107 Conn. 137. 

57. N.H.—Bums v. Bay State St. R. 
Co., 88 A 710, 77 N.H. 112. 

58. Ark.—Crane v. Crane, 199 S.W.2d 
316, 211 Ark. 55. 

Conn—Shea v. Corbett, 115 A. 694, 
97 Conn. 141. I 


Ohio—^Western Exp. Co. v. Wallace, 
60 N.E.2d 312, 144 Ohio St. 612. 

59. N.H.—Burns v. Bay State St. R. 
Co.. 88 A. 710, 77 N.H. 112. 

60. Mass.—Rummel v. Peters, 51 N. 
E.2d 57, 314 Mass. 504—Knowles v. 
Cashman, 24 N.B.2d 973, 305 Mass. 
56. 

Permit 

In Massachusetts, under a statute 
in force at one time, it was essential 
to continuance of the right to oper¬ 
ate the vehicle without registration 
after expiration of the exemption pe¬ 
riod that the owner not only main¬ 
tain liability insurance, but also have 
a permit from the registrar authoriz¬ 
ing operation of the vehicle without 
registration. The requirement of a 
permit was eliminated by a subse¬ 
quent statutory amendment.—Rum¬ 
mel V. Peters, 51 N.E.2d 57, 314 Mass. 
504—Apger v. New York Cent. R. R., 
38 N.E. 652, 310 Mass. 495—^Knowles 
1 V. Cashman, 24 N E 2d 973, 305 Mass. 

249 


56—English v. Blacher, 8 N.E.2d 343, 
297 Mass. 76. 

61. Conn.—Shea v. Corbett, 115 A. 
694, 97 Conn. 141. 

62. Mo.—State v. Cobb, 87 S.W. 551, 
113 Mo.App. 156. 

63. Mo.—State v. Cobb, supra. 

64. Ala.—Brown v. State, 111 So. 
760, 22 Aia-App. 31. 

37 C.J. p 231 note 37 [b]. 

65- Cal.—^Henry v. General Forming, 
Limited, App.. 193 P,2d 501. 

Fla.—^Engleman v. Traeger, 136 So. 
527, 102 Fla. 756. 

Mass.—Pouquette v. Millette, 37 N. 
E.2d 1008, 310 Mass. 351—Squires 
V. Fraska, 17 N.E.2d 693, 301 Mass. 
474—Capano v. Melchionno, 7 N. 
E2d 593, 297 Mass. 1—^Kzcowski v. 
Johnowicz, 192 N.E. 6, 287 Mass. 
441. 

Or.—^Larison-Prees Chevrolet Co. v. 

Payne, 96 P 2d 1067, 163 Or. 276. 

60. Mass,—^Fouquette v. Millette, 37 
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plies for registration of the vehicle and before the 
certificate of registration issues, a certificate of 
registration issued in his name is not a legal regis¬ 
tration®'^ and is not a protection to the owner^s 
widow.®® 

Registration in the name by which the owner is 
commonly and popularly known in the community 
in which he lives is sufficient.®® 

The term ^^owner"* as employed in a registration 
statute is not a technical term.*^® While it includes 
a sole owner of the vehicle"^^ and the person in 
whom the legal title is vested,'^2 is not confined to 
the person having absolute title to the vehicle,*^® 
but extends to a person having a special property 
therein,such as a bailee'^® or a mortgagee in pos¬ 
session.'^® It does not include one to whom the ve¬ 
hicle is hired by the owner for a short period not 
exceeding two or three days, although exclusive 
control is given to the person in temporary posses¬ 
sion for the period of the hiring.'^'7 

The statutes have been held to contemplate an 
owner of sufficient legal capacity.'^® 

Custodian. Where the statute requires registra¬ 
tion by the owner or custodian, it does not require 
registration by a mere servant'^® or person intrusted 
by the owner with a temporary permission to use 
it,®® but intends a more independent and permanent 


interest.® 1 

The words "person in control” as used in a stat¬ 
ute in force at the time, requiring registration to be 
effected by the owner or person in control of the 
vehicle, embrace a class of persons who may have 
no general or special property in the motor vehicle 
which they are operating.®® 

§71. - Operator 

A statute providing for the licensing and registration 
of a motor vehicle may apply to an operator as an own¬ 
er, as distinguished from a driver or chaffeur who op¬ 
erates the vehicle as an agent or servant of another. 

The term “operator” is sometimes used in the 
regulations providing for the licensing and registra¬ 
tion of motor vehicles, as meaning “owner,”®® but 
an operator as an owner or custodian must be dis¬ 
tinguished from an operator as a mere driver, who* 
operates a machine as the agent or servant of 
another;®^ and ordinarily these regulations do not 
require the operator of an automobile, independent¬ 
ly of the owner, to have a license,®® the licensing 
of such operator or chauffeurs being provided for 
by other regulations, discussed infra §§ 147-164. 

§ 72. - Married Woman 

Registration of a motor vehicle In the name of a 
married woman Is proper and necessary where she is 


N.E2d 1008, 310 Mass. 351—Ham¬ 
den V. Smith, 26 N.E 2d 310, 305 
Mass. 485—Balian v. Ogassian, 179 
N.E. 232, 277 Mass. 525, 78 A L.R. 
1021. 

42 C.J. p 672 note 84. 

67. Mass—Fairbanks v. Kemp, 115 
N.E. 240, 226 Mass. 75. 

68. Mass.—Fairbanks v. Kemp, su¬ 
pra. 

69. Mass.—Rolfe v. ‘Walsh, 64 N.E. 
2d 16, 318 Mass. 733. 

Trade name 

Mass.—Furtado v. Humphrey, 188 N. 

B. 391, 284 Mass. 570. 

42 C.J. p 672 note 99. 

Registration upheld 

Fact that automobile owner whose 
legal name was “Theophilus Dou¬ 
cette" registered his automobile in 
the name of "Thomas Douey" did not 
require finding that automobile was 
illegally registered, where owner was 
generally known as "Thomas Dou¬ 
cette" and could have been readily 
located at address that he gave in his 
application for registration.—Bridges 
V. Hart. 18 N.B.2d 1020, 302 Mass. 
239. 

TO. Mass.—Burns v. Winchell, 25 N. 

E.2d 752, 305 Mass. 276. 

71. Mass.—Burns v. Winchell, su¬ 
pra. 

Joint or part owner see infra 5 76. 


72. Mass.—Temple v. Middlesex, 
etc., St. R. Co, 134 N.E 641, 241 
Mass. 124—Downey v. Bay Stale 
St. R. Co, 114 N.E. 207, 225 Mass. 
281. 

Certificate of title see supra § 42. 
Seller retaining legal title see infra 
§ 77. 

Person iLaving* general property In 
vehicle 

Not every proprietary interest in a 
person in possession and control of a 
motor vehicle precludes a legal reg¬ 
istration in the name of a person 
having the general property in such 
motor vehicle.—Squires v. Fraska, 
17 N.E.2d 693, 301 Mass. 474. 

73. Mass.—Fouquette v. Millette, 37 
N.E.2d 1008, 310 Mass. 351—Burns 
v. Winchell, 25 NE2d 752, 305 
Mass. 276. 

Complete and exclusive ownership 
is not necessary in order to obtain 
registration.—Lennon v. L. A. W. 
Acceptance Corporation of Rhode Is¬ 
land, 138 A. 215, 48 R.L 363. 

74. Mass.—Fouquette v. Millette, 37 
N.E 2d 1008, 310 Mass. 351—Squires 
V. Fraska, 17 N.E.2d 693, 301 Mass. 
474. 

42 C J. p 672 note 89. 

Conditional buyer see infra S 77. 

75. Mass.—^Downey v. Bay State St. 
R. Co., 114 N.E. 207, 225 Mass. 281. 
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Pa.—Commonwealth v. Wright, 44 
PaDist. & Co. 489. 

70. Mass.—Downey v. Bay State St. 
R. Co., 114 NE 207, 225 Mass. 281. 

77. Md—Baughman V. Milstone, 125 
A. 69, 144 Md. 223. 

42 C.J. p 672 note 94. 

78. Mass.—Mello v. Bloomingdale, 
183 NE. 846, 281 Mass. 407. 

Unincorporated association see Infra 
§ 74. 

79- Ala.—Armstrong v. Sellers, 62 
So. 28, 182 Ala. 582. 

80. Ala.—^Armstrong v. Sellers, su¬ 
pra. 

81. Ala.—^Armstrong v. Sellers, su¬ 
pra. 

62. Mass.—Downey v. Bay State St. 
R. Co., 114 N.E. 207, 225 Mass. 
281. 

Registration by manufacturers and 
dealers of vehicles owned or con¬ 
trolled by them see infra S 78. 

83. Pa.—Colonial Auto. Co. v. Con¬ 
nolly, 37 Pa.Co. 482. 

42 C.J. p 673 note 2. 

84. Ala.—^Armstrong v. Sellers, 62 
So. 28. 182 Ala. 582. 

85. Ala.—^Armstrong v. Sellers, su¬ 
pra. 

Pa.—Colonial Auto. Co. v. Connolly, 
37 Pa.Co. 482. 



60 C.J.S. 


MOTOR VEHICLES 


married and the owner of the vehicle at the time of 
registration. 

Under a statute contemplating’ reg’istration in the 
name of the owner, reg^istration in the name of a 
married woman is valid unless she is not the owner 
of the vehicle.8'6 Registration in the maiden name 
of a woman is invalid where she is married at the 
time;^''^ but, where she is single at the time, the 
registration is legal and remains so after her subse¬ 
quent marriage and change of name.* 8 

§ 73. - Corporation 

A motor vehicle owned or controlled by a corpora¬ 
tion should be registered in the name of the corpora¬ 
tion. 

A corporation which owns or controls a motor 
vehicle should register it in the name of the cor¬ 
poration.*® 

§ 74. - Unincorporated Association 

A motor vehicle owned by a voluntary unincorpo¬ 
rated association must be registered in the names of 
ali its members. 

In a state wherein the courts adhere to the gen¬ 
eral rule, discussed in Associations § 1 b, that a 
voluntary unincorporated association is not a legal 
entity and has no separate legal existence apart 
from its members, a motor vehicle owned by such 
an association must be registered in the names of 
all of its members,®® and registration in the name 
of the association is not sufficient to permit the ma¬ 
chine to be lawfully operated on the highway.®^ 

§ 75. - Partnership 

Registration of a motor vehicle owned by a partner¬ 
ship should be in the name of the partnership. 

A partnership which owns or controls a motor 
vehicle should register it in the name of the part¬ 
nership,® ^ or in a name by which the partnership is 


§ 77 

known,®* and not in the name of an individual part¬ 
ner;®^ and if it is registered in the name of one 
partner alone it cannot be lawfully operated in the 
name of the other partner or co6wner.®° On disso¬ 
lution of a partnership, a vehicle registered in the 
name of the partnership which is acquired by one 
of the partners on a distribution of the firm assets 
must be registered in his name under a statute re¬ 
quiring registration in the name of the owner,®* 
but if the firm dissolves and its property is vested 
in a new firm the car should be re-rcgistered in 
the name of the new firm.®^ 

§ 76. -Joint Owners 

Unless a difference in statutory provisions calls for a 
divergent conclusion, registration may be made in the 
name of any one of two or more part owners. 

Under some regulations a motor vehicle owned by 
two or more persons may be registered and operated 
by the owmers on a single registration of the ma¬ 
chine,®® and only one registration card showing 
such joint ownership can be issued for each ma¬ 
chine.®® Under other regulations the registration 
may be made in the name of any one of two or 
more part owners and such registration protects 
his rights as long as he operates, or is in control of, 
the car,® although it is being driven for him by 
the other part owner but registration in the name 
of one part owner is not legal and effective where 
another part owner is in control and possession of 
the vehicle.'^ 

§ 77. -Buyer or Seller 

Ordinarily the buyer of a motor vehicle should regis¬ 
ter it in his own name; but, in the case of a conditional 
sale, registration may be made either in the name of 
the seller or in the name of the buyer. 

The buyer of a motor vehicle cannot lawfully op¬ 
erate it on the public highways unless it is regis- 


S6. Mass.—^Burns V. Winchell, 25 N. 
E.2d 752, 305 Mass. 276—Koley v. 
Williams, 164 Isr.E. 444, 265 Mass. 
661. 

JnvaUd marriagfe 

Evidence that automobile owner, 
although not validly married, was 
commonly known by husband’s sur¬ 
name in which automobile was reg¬ 
istered showed a valid registration. 
—Korsun v. McManus, '63 N.E.2d 457, 
318 Mass. 642. 

87. Mass.—Bacon v. Boston El. R. 
Co., 152 N.E. 35, 256 Mass. 30, 47 
A.L.R. 1100. 

88, Mass.—Mussman v. John W. 
Broderick & Co., 171 N.E. 484, 271 
Mass. 404. 


89. N.H.—^Emerson Troy Granite Co. 
v. Pearson, 64 A. 582, 74 N.H. 22. 

90. Mass.—^Hanley v. American R. 

Express Co., 138 N.E. 323, 244 

Mass. 248. 

91. Mass.—^Hanley v. American R. 
Express Co., supra. 

42 C J. p 673 note 13. 

92. Mass.—^Dunn v. Merrill, 34 N.E. 
2d 498, 309 Mass. 174. 

42 C.J. p 673 note 16. 

93. Mass.—^Dunn v. Merrill, supra. 

94. Mass.—Kilduff v. Boston El. R. 
Co., 142 N.E. 98, 247 Mass. 453. 

95. Mass.—Shufelt v. McCartin, 126 
N.E. 362, 235 Mass. 122. 

96. Conn.—^Kaufman v. Hegeman 
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Transf,, etc., Terminal, 123 A. 16, 
100 Conn. 114. 

97. Mass.—^Rolli v. Converse, 116 N. 
E. 507, 227 Mass. 162. 

98. Pa.—In re Automobiles, 19 Pa. 
Dist. 781, 37 Pa.Co. 223. 

99. Pa.—^In re Automobiles, supra. 

1. Mass—Burns v. Winchell, 25 N. 
E.2d 752, 305 Mass. 276—Pearson 
V. Bara, 161* N.E. 823, 263 Mass. 
502. 

42 C.J. p 673 note 25. 

2. Mass.—^Harlow v. Sinman, 135 N. 
E. 553, 241 Mass. 462. 

3. Mass.—^Harlow v. Sinman, supra. 
42 C.J. p 673 note 27. 

4. Mass.—Balian v. Ogassian, 179 
N.E. 232, 277 Mass. 525, 78 A.L,.R. 

i 1021. 
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tered;^ and, under some statutes, registration must 
be made in his name.® 

Conditional buyer or seller. Under the rules con¬ 
sidered supra § 70 as to registration in the name of 
the holder of the legal title and registration in the 
name of a person having a special property in the 
vehicle, where an automobile is sold and the seller 
retains title until it is fully paid for, in the absence 
of a statute to the contrary the registration thereof 
may be made in the name of the conditional buyer*^ 
or in the name of the seller,^ but it need not be 
registered in the names of both,9 and if registered 
in the name of one, it may be operated by the other, 
as discussed infra § 120. 

§ 78- Manufacturers’ and Dealers* Licenses 

a. In general 

b. Dealers engaged in caravaning 

a. In General 

A statute permitting a manufacturer or dealer to 
register under one general number or distinguishing mark 
all motor vehicles owned or controlled by him, and making 


such registration effective for each vehicle until it is sold 
or let for hire or is lent for more than a prescribed num¬ 
ber of days, obviously does not apply to vehicles not 
owned or controlled by a manufacturer or dealer; ancll 
registration thereunder is not a general one, but is re¬ 
stricted to the purposes specified by the statute. 

Under a statute so providing, manufacturers and 
dealers may register under one general number or 
distinguishing mark all the motor vehicles owned or 
controlled by them,^® and such registration is valid 
for each vehicle until it is sold or let for hire or is 
lent for a period of more than a prescribed number 
of days.ii Subject to such limited exceptions as 
are made by particular statutes,^2 statutes of this 
nature do not apply to motor vehicles not owned or 
controlled by the dealer obtaining the general regis¬ 
tration, such as a vehicle which has been sold 
by the dealer either conditionally or unconditionally, 
where the buyer has received possession or un¬ 
restricted power of control of the vehicle.How¬ 
ever, where a dealer has full possession and con¬ 
trol of a vehicle owned by another under a bona 
fide arrangement for its sale, it may be operated 
by him or by licensed operators authorized by him 


5. R.I.—Lennon v. L. A. W Accept' 
ance Corporation of Rhode Island, 
138 A. 216, 48 R.I. 363. 

G. Cal —'Crandall v. Shay, 214 P. 
460, 61 Cal.App. 56. 

Vendee in possession of automo¬ 
bile is owner within law governing 
registration of motor vehicles.—Hunt 
V. Century Indemnity Co„ 192 A. 799, 
58 R.I. 336, 112 A.L.R. 902. 
Purchaser of another’s interest in ve- 
lucle 

Under a statutory provision that 
on the transfer of ownership of a 
motor vehicle its registration shall 
expire, one who purchases another’s 
interest in a car registered in both 
their names must register it in his 
own name as “owner.”—Kaufman v. 
Hegemail Transfer, etc., Terminal, 
123 A. 16, 100 Conn. 114. 

7. Mass.—Liddell v. Standard Acci¬ 
dent Ins. Co, 187 IT.E. 39, 283 
Mass. 340. 

R.I.—Lennon v. L. A. W. Acceptance 
Corporation of Rhode Island. 138 
A. 215, 48 R.I. 363. 

42 C J. p 674 note 33. 

8. Mass.—Liddell v. Standard Acci¬ 
dent Ins. Co., 187 ISr.E. 39, 2S3 

Mass. 340—^Murray v. Indursky, 
165 IsT.E. 91. 266 Mass. 220—Temple 
V. Middlesex, etc., R. Co., 134 N.E. 
641, 241 Mass. 124. 

9. Mass.—Temple v. Middlesex, etc., 
R. Co., supra. 

10. R.I.—Lennon v. L. A. W. Ac¬ 
ceptance Corporation of Rhode Is¬ 
land, 138 A. 215, 48 R.I. 363. 


Xame in which registration permis¬ 
sible 

(1) Under such a statute a corpo¬ 
ration carrying on a business under 
a trade name may obtain a certifi¬ 
cate of registration in such name.— 
Skene v. Graham, 100 A. 938, 116 Me. 
202 , 

(2) However, registration should 
be made in the name of the real 
owner of the business, and not in 
the name of an agent or employee.— 
Gould V. Elder, 107 N.E. 59, 219 Mass. 
396. 

Principal business of dealer 

If the business of buying, selling, 
or renting motor vehicles is required 
by the statute to be the principal 
business of the dealer entitled to 
such registration, such fact must be 
determined with reference to the 
business of applicant as a whole.— 
Pierce v. Hutchinson, 136 N.E. 261, 
241 Mass. 557—42 C.J. p 674 note 42. 
Used cars 

(1) A dealer in used motor vehicles 
has been held to come within the in¬ 
tent of a statute of this character 
where not expressly excluded—In re 
Retail Dealer's Motor Vehicle Li¬ 
cense, Iowa, 183 N.W. 440. 

(2) The evident purpose of a par¬ 
ticular statute imposing registration 
and other requirements on dealers 
bringing used or secondhand ve¬ 
hicles into the state for the purpose 
of sale or resale was held to be to 
protect purchasers of such vehicles. 
—Motor Trading Co. v. Ingels, 110 P. 
2d 132, 43 Cal.App.2d 20. 

11. Mass.—^Poley v. John H. Bates, 
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Inc. 4 N.E 2d 319. 295 Mass. 557— 
Ducharme v Coe Motors, 175 N.E. 
168, 275 Mass. 69. 

R I.—Lennon V. L. A. W. Acceptance 
Corporation of Rhode Island, 138 
A. 215, 48 R.I. 363. 

Motor veliicle Is not lent by the 
dealer within the meaning of the 
statute when it is operated in the 
dealer’s business by an employee as 
the dealer’s agent.—De Simone v. 
Barr, 149 N.E. G24, 254 Mass. 70. 

12. Conn.—Bohmann v. Perrett, 118 
A. 42, 97 Conn. 571 
Loan of number plates to purchaser 
for short period 

Under a statute providing that the 
dealer may lend to a purchaser his 
number plates for a period not ex¬ 
ceeding five days, the registration of 
the dealer is for such period the 
equivalent of a certificate of regis¬ 
tration granted to the purchaser in¬ 
dividually, and he may operate it 
for such period as fully and freely 
as the dealer might have done. 
Conn.—Bohmann v. Perrett, supra. 
N.T.—^Rcese v. Reamore, 40 N.y.S.2d 
337, 265 App.Div. 459, reversed on 
other grounds 65 N.E.2d 35, 292 
N.Y. 292. 

13- Mass.—Tripp v. National Shaw- 
mut Bank of Boston, 161 N.E. 904, 
263 Mass. 505. 

42 C.J. p 674 note 47, p 675 note 52. 

14. Mass.—Liddell v. Standard Acci¬ 
dent Ins Co., 187 N.E. 39, 283 

Mass. 340—Downey v. Bay State 
St, R. Co., 114 N.E. 207, 225 Mass. 
281. 
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under his general registration number^s or it may 
be lent in good faith to the owner and be operated 
by the latter under the dealer's general registration 
number.^® 

A dealer’s license or registration under statutes 
of the character under consideration is not a gen¬ 
eral one, but is restricted to the purposes specified 
by the statute.^'^ Where the statute excepts motor 
vehicles operated by the manufacturer or dealer for 
private use or hire, it does not permit the registra¬ 
tion of a motor truck employed in the conduct of 
his business by a manufacturer of motor vehicles, 
nor does it permit the operation of a vehicle in 
carrying automobile parts from a manufacturer or 
dealer's place of business as an accommodation to 
one of his customers. 

Fee as in lieu of other taxes, A statute provid¬ 
ing that registration and license fees imposed on 
motor vehicles by it shall be in lieu of all other 
taxes and licenses has been construed to apply only 
to the license fee exacted from the individual owner 
and not to a dealer’s registration fee provided for by 
it.20 

Classification generally. Statutes providing for 
registration and payment of a fee or tax have been 
held valid as not being arbitrary or discriminatory 
where they place automobile dealers in a class by 
themselves,2l or classify dealers according to the 
population of the county in which they are engaged 
in business22 or according to the number of differ¬ 
ent makes of automobiles dealt in,23 or permit a 
dealer who has paid the tax to resell any automobile 
or vehicle taken in exchange for an automobile, 
without the payment of an additional tax.24 


Exemption from general provisio^is. A statute 
providing for the registration of motor vehicles by 
their owners is not invalid because it provides that 
it shall not apply to persons manufacturing or deal¬ 
ing in automobiles or motor vehicles, except as 
to those for their own private use and those hired 
out, where it does not permit manufacturers and 
dealers to operate motor vehicles 'which they have 
in stock and for sale upon the public highways with¬ 
out securing a registration tag as required of other 
persons.-^ An exemption of any motor vehicle 
which any manufacturer or vendor of automobiles 
may have in stock from the provisions of a statute 
w’hich apply only to persons engaged in operating 
motor vehicles is of no effect.26 

b. Dealers Engaged in Caravaning 

A so-called “caravan” act which requires a permit 
or license and the payment of a fee for transportation 
within the state of a motor vehicle on its own wheels, 
or in tow of another motor vehicle, for the purpose of 
sale within or outside the state makes no distinction be¬ 
tween interstate and resident dealers engaged in caravan¬ 
ing, but does not apply to a vehicle which has been 
sold and is being transported for a purpose other than 
sale. 

A statute relating to the transportation of motor 
vehicles in caravans or convoys for purposes of 
sale 'which requires a permit or license and the pay¬ 
ment of a fee or charge for the transportation into 
or within the state of a vehicle on its own wheels, 
or in tow of another motor vehicle, for the purpose 
of selling it or offering it for sale within or with¬ 
out the state must not violate constitutional provi- 
sions.27 Such a statute makes no distinction be- 


15. Conn.—Shaw v. Connecticut Co-, 
85 A. 536, 86 Conn. 409. 

42 C.J. p 674 note 49. 
le. Conn.—Shaw v. Connecticut Co., 
supra. 

17. Me.—Cobb v. Cumberland Coun¬ 
ty Power, etc., Co., 104 A. 844, 117 
Me. 455. 

Car used for pleasure under a cer¬ 
tificate of regristration “to purchase, 
demonstrate, and sell,” is to be re¬ 
garded as an unregistered car.— 
Cobb V. Cumberland County Power, 
etc., Co., supra 
tTse for deanonstration. 

Where the statute permits the use 
of a dealer's registration plates for 
the purpose of demonstrating the 
vehicle to a prospective purchaser be¬ 
fore or after sale, the dealer, for the 
bona fide purpose of demonstrating 
to a purchaser or prospective pur¬ 
chaser the quality and capacity of a 
motor truck, may load the truck with 
merchandise and operate it under 


dealer’s registration plates either be¬ 
fore or after a contract of sale has 
been entered into.—In re Automobile 
Licenses, 30 Pa.Dist. 694. 

18. Mich.—People v. Wirth, 188 N. 
W. 390, 218 Mich. 493, 496. 

19. N.T—People v. Hanna, 136 N. 
Y.S. 162, 26 N.Y.Cr. 324. 

20. Or.—Covey Motor Car Co. v. 
Hurlhurt, 207 P, 166, 104 Or. 414— 
Northwest Auto Co. v. Hurlburt. 
207 P. 161, 104 Or. 398. 

21. Cal.—In re Schuler. 139 P. *685, 
167 Cal. 282, Ann.Cas.l915C 706. 

42 C.J. p 668 note 89. 

22. Ga.—^Adams Motor Co. v. Cler, 
102 S.E. 440, 149 Ga. 818. 

23. Ga.—^Adams Motor Co. v. Cler, 
supra. 

“Make” construed 

As used in a statute requiring a 
dealer’s license and the payment of 
a license fee for the first make of 
I vehicle, and an additional license and 
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fee for every other make of vehicle, 
sold by a dealer, the word “make” 
refers to the products of different 
manufacturers and not to different 
types or models produced by the 
same manufacturer.—Carolina Reo 
Motor Co. V. Moorer, 146 S.E. 6, 148 
S.C. 260. 

24. Ga.—^jVdams Motor Co. v. Cler, 
102 S.E. 440, 149 Ga. 818. 

25. N.T.—^People v. MacWilliams, 86 
N.T.S. 357, 91 App.Div. 176. 

26. Pa.—In re Automobile Acts, 15 
Pa.Dist. 83. 

27. U.S.—Morf v. Ingels, B.C.Cal., 
14 P Supp. 922, affirmed Ingels v. 
Morf, 57 S.Ct. 439. 300 U.S. 290, 81 
L.Ed. 653. 

Matter assumed in detexxoinlng v^ld. 
Ity 

In determining validity of such a 
statute, court would assume that leg¬ 
islature considered additional traffic 
hazards and wear of highways grow- 
1 ing out of use of highways by such 
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tween automobile dealers eng^a^ed in caravaning, 
whether they are located within or without the 
state or are interstate or resident dealers 8 but it 


does not apply to vehicles which have been sold 
and are being transported for a purpose other than 
that of sale.2® 


B. RIGHTS AND SPECIAL LICENSE OR PERMIT AS TO PUBLIC SERVICE VEHICLES 


§ 79. Right to Use Street or Highway in 
General 

The licensing of motor carriers for hire is a proper 
means for obtaining supervision of them and securing 
compliance by them with laws and valid administrative 
regulations. 

The licensing of motor carriers for hire is a 
proper means for obtaining supervision of them 
and securing compliance by them with laws and 
valid administrative regulations.30 A special license 
or permit from the state or municipality is general¬ 
ly required as a prerequisite to engaging in the busi¬ 
ness of transporting freight or passengers for hire 
upon the public highways or streets, as discussed 
infra §§ 80, 81, and under some regulations, par¬ 
ticularly those applying to common carriers, a 
certificate of public convenience and necessity must 
be obtained from the proper authorities, as dis¬ 
cussed infra §§ 82-96. 

A license or permit cannot properly be granted to 


some and denied to others who are operating under 
the same conditions and are willing to comply with 
the terms and conditions of the regulation providing 
for such licenses or permits.31 

§ 80. Special License or Permit from State 

Subject to constitutional restrictions, the state legis¬ 
lature, under its police power, may require that, in order 
that the owner or operator of a motor vehicle may op¬ 
erate it as a private carrier or as a common carrier for 
the transportation of freight or passengers for hire on 
the streets and highways of the state, he must obtain a 
special license or permit, and pay a license fee or tax 
therefor. 

Subject to constitutional restrictions, the state 
legislature, under its police power, may require 
that, in order that the owner or operator of a motor 
vehicle may operate it as a private carrier or as a 
common carrier for the transportation of freight or 
passengers for hire on the streets and highways of 
the state, he must obtain a special license or per¬ 
mit, and pay a license fee or tax therefor.®^ The 


automobiles.—Piper v. Bmgaman, D. 
C.N.M., 12 FSupp. 755, affirmed 56 
set. 948, 298 US. 643, 80 L Ed 1375, 
rehearing denied 57 S Ct 5, 299 US. 
619, 81 LEd 457; Morf v. Bingaman, 
12 F.Supp. 755, affirmed 56 S.Ct 756, 
298 U.S 407, 80 L Ed. 1245, rehear¬ 
ing denied 57 S.Ct. 4, 299 US. 619, 81 
L.Ed. 456, and U. S. Fidelity & Guar¬ 
anty Co. V. Bingaman, 57 S.Ct. 5, 299 
U.S. 619, 81 L.Ed. 456. 

Statutes held not invalid or uncoiu 
Etitutional 

U.S.—Clark v. Paul Gray, Inc., D.C. 
Cal., 59 set. 744, 306 U.S. 683, 
83 L.Ed. 1001—Morf v. Bingaman, 
N.M., 56 S.Ct. 756, 298 U.S. 407, 80 
L.Ed. 1245, rehearing denied 57 
S.Ct. 4, 299 U.S. 619, 81 L.Ed. 456, 
and U. S. Fidelity & Guaranty Co. 
V. Bingaman, 57 S.Ct. 5, 299 U.S. 
619, 81 LEd. 456. 

Idaho.—Geo. B. Wallace, Inc., v. 
Pfost, 65 P.2d 725, 57 Idaho 279. 
110 A.L.R. 613. 

Statute held not ImpUecUy repealed 
U.S.—Morf V. Bingaman, NM., 56 S. 
Ct. 756, 298 US. 407, 80 L.Ed 1245, 
rehearing denied 57 S Ct. 4, 299 
US. 619, 81 L.Ed. 456, and U. S. 
Fidelity & Guaranty Co. v. Binga¬ 
man, 57 S.Ct. 5, 299 U.S. 619, 81 L. 
Ed. 456. 

28. Idaho.—Geo. B. Wallace, Inc., v. 
Pfost. 65 P.2d 725, 57 Idaho 279, 
110 A.LR 613. 

29. N.M.—Lord v. Gallegos, 126 P. 
2d 290, 46 N.M. 221. 


30. Iowa.—State v. Martin, 230 N.W. 
540, 210 Iowa 207. 

31. Ga.—Schlesinger v. Atlanta, 129 
S.E. 861, 161 Ga. 148. 

Pa.—Collins v. Public Service Com¬ 
mission, 84 Pa.Super. 58. 

32. U.S.—Stephenson v. Binford, 
Tex, 63 S.Ct. 181, 287 US. 251, 77 
LEd. 288, 87 A.L.R. 721—Conti¬ 
nental Baking Co. v. Woodring, 
Kan., 52 S.Ct. 595, 286 U.S. 352, 
76 LEd. 1155. 81 A.L.R. 1402— 
Ogden & Moffett Co. v. Michigan 
Public Utilities Commission, D.C. 
Mich., 68 P2d 832, affirmed 52 S. 
Ct. 495, 286 U.S. 525, 76 L.Ed. 1268 
—Crouch Transp. System v. Har- 
gus, D C.Mo., 35 FSupp. 148. 

Ariz.—Claypool v. Lightning Deliv¬ 
ery Co., 299 P. 126, 38 Ariz. 262. 
Ark.—Roachell v. Gates, 47 S.W.2d 
35, 185 Ark. 350—^Fitzgerald v. 

Gates. 32 S.W.2d 634, 182 Ark. 655. 
Cal.—Colberg v. State Board of 
Equalization, 248 P. 244, 199 Cal. 
51. 

Iowa.—State v. Martin, 230 N.W. 540, 
210 Iowa 207. 

Md.—Baltimore & A. R. Co. v. Llch- 
tenberg, 4 A.2d 734, 176 Md. 383. 
appeal dismissed U. S. v. Balti¬ 
more & A. R. Co., 60 S Ct. 297, 308 
U.S. 525, 84 L.Ed. 444—West v. 
Sun Cab Co., 154 A. 100, 160 Md. 
476. 

Mass.—Barrows v. Parnum’s Stage 
Lines, Inc., 150 N.E 206, 254 Mass. 
240. 


N.Y.—De Mattois v. Village of Peek- 
skill, 26 N.E.2d 383, 282 N.T. 98. 

N C.—North Carolina Utilities Com¬ 
mission V. McLean, 44 S E 2d 210, 
227 N.C. 679—Suddreth v. City of 
Charlotte, 27 S.E.2d 650, 233 N.C. 
630. 

Okl.—Ex parte Tindall, 229 P. 125, 
102 Okl. 192, followed in Ex parte 
Sales, 233 P. 186, 108 Okl. 29—^ 
Booth V. State, 137 P.2d 602, 76 
Okl.Cr. 410—Hudgins v. State, 133 
P.2d 231, 75 OklCr. 446—Herring 
v. State. 95 P.2d 128, 68 Okl.Cr. 32 
—Herring v. State, 64 P.2d 921, 60 
Okl.Cr. 449, certiorari denied 57 S. 
Ct. 937, 301 U.S. 704, 81 L.Ed. 1358. 

Pa.—Commonwealth v. Guseman, 35 
Pa.Dist. & Co. G37, 2 Fay.L.J. 128. 

Tex—Ex parte Sepulveda, 2 S.W.2d 
445, 108 Tex.Cr. 533. 

Vt.—State V. Caplan, 135 A. 705, 100 
Vt. 140, followed State v. Wil¬ 
liams, 135 A. 713, 100 Vt. 160. 

42 C.J. p 676 note 85. 

Power of state to: 

Regulate: 

Highways generally see High¬ 
ways § 232. 

Public service motor vehicles: 
Generally see supra § 45. 
Engaged in interstate com¬ 
merce see Commerce S 71 b. 
Require license and registration in 
general see supra 9 60» 

Legislative prerogative 

The licensing of the business of 

carrying passengers and trade for 
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state may impose a tax on common or private mo¬ 
tor carriers even though the motor vehicles operat¬ 
ed by them use only a very limited part of the pub¬ 
lic highways,53 or do not use any of the highways 
of the state but are operated wholly within a city,34 
and even though the money from the tax is to be 
used for state highways,35 and the owner of the 
motor vehicle is required to pay a license to the 
city. 3 6 

Statutes imposing a tax on private or common 
motor carriers and enacted in conformity with the 
licensing power of the legislature have been held 
to be valid, 37 and it has been held that such a stat¬ 


§ 80 

ute vrill not be declared invalid unless it is unjust, 
unreasonable, or oppressive.38 The fact that the 
statute may make the business of a particular car¬ 
rier unprofitable does not render the statute inval- 
id.39 A licensing statute may be modified or re¬ 
pealed by the legislature,^O and the fact that a pre¬ 
amble to the statute states that a tax of a specific 
nature is adequate does not prevent the subsequent 
imposition of another tax by the legislature.^^ 
General rules of statutory construction have been 
applied,42 and a licensing statute may be impliedly 
repealed by a subsequently enacted inconsistent 
statute.43 The legal rights of the owner of the 


hire by motor vehicle over the public 
highways of state is exclusively a 
legislative prerogative —City Coach 
Co. v. Gastonia Transit Co., 42 S.E.2d 
398, 227 N.C. 391. 

Occnpatiou tax 

Business of transporting freight 
for compensation upon state high¬ 
ways may properly be made subject 
of occupation tax.—Portland Van & 
Storage Co. v. Hoss. 9 P.2d 122, 139 
Or. 434, 81 A.L.R. 1136. 

Fermission as blndiiLg' on. other states 
A state cannot grant permission 
binding on another state for opera¬ 
tions by motor carrier outside the 
state, but can refuse to tax for use 
of its own highways, although ear¬ 
ner operates within a limited sphere 
outside the state, if the carrier other¬ 
wise comes within exemption pro¬ 
viso.—State ex rel. and to Use of 
Public Service Commission v. Blair, 
146 S.W.2d 865, 347 Mo. 220. 

33. Fla.—State v. Overstate Transp. 
Co., 132 So. 825, 101 Fla. 1143. 

34. U.S.—Carley & Hamilton v. 
Snook, Cal., 50 S.Ct. 204, 281 U.S. 
66, 74 L.Ed. 704, 68 ALR. 194, 

Cal.—Morel v. Railroad Commission 
of California, 81 P.2d 144, 11 Cal, 
2d 488—B. & H. Transportation Co. 

V. Johnson, 10 P.2d 506, 122 Cal. 
App. 451. 

Colo.—^Armstrong v. Johnson Stor¬ 
age & Moving Co., 268 P. 978, 84 
Colo. 142. 

Fla.—^Miami Transit Co. v. McLin, 
133 So. 99, 101 Fla. 1233. 

35. U.S.—Carley & Hamilton v. 
Snook, Cal., 50 S.Ct, 204, 281 U.S. 
66, 74 L.Ed. 704, 68 A.L.R. 194. 

33. U.S.—Carley & Hamilton v- 
Snook, supra. 

37. Cal.—^Morel v. Railroad Com¬ 
mission of California, 81 P.2d 144, 
11 Cal.2d 488—^Ex parte Bush, 56 
P.2d 511, 6 Cal.2d 43. 

Iowa.—Iowa Motor Vehicle Ass’n v. 
Board of Railroad Com’rs, 221 N. 

W. 364,’ 207 Iowa 461, 75 A.L.R. 1, 
affirmed 50 S.Ct. 151, 280 U.S. 629, 
74 L.Ed. 595. 


Me.—State v. King, 188 A- 775, 135 
Me. 5. 

Mass.—^Barrows v. Farnum's Stage 
Lines, 150 K.E. 206, 254 Mass. 240. 

Miss.—State ex rel. Rice v. City Bus 
Co., 169 So. 774, 176 Miss. 597. 
appeal dismissed City Bus Co. v. 
State of Mississippi, 57 S.Ct. 523, 
299 U.S. 520, 81 LEd. 392, appeal 
reinstated and dismissed 57 S.Ct. 
506, 300 U.S. 639, 81 L.Ed. 855. 

Mont.—^Board of R. R. Corners v. 
Aero Mayflower Transit Co., 172 
P.2d 452. affirmed 68 S.Ct. 167, 332 

U.S. 495, 92 LEd.^-^Willis v. 

Buck, 263 P. 982, *81 Mont. 472. 

Neb.—In re Rodgers, 279 N.W. 800, 
134 Neb. 832. 

Nev.—^Ex parte Iratacable, 30 P.2d 
284, 55 Nev. 263—^Ex parte Ander¬ 
son, 242 P. 587, 49 Nev. 208. 

N.H.—Haselton v. Interstate Stage 
Lines, 133 A. 451, 82 N.H. 327, 47 
A.L.R. 218. 

N.D.—State v. Goeson, 262 N.VT. 70, 
65 ND. 706. 

Ohio.—Fannin v. Public Utilities 
Commission, 71 N.B.2d 480, 147 

Ohio St. 354. 

Okl.—^Hudgins v. State, 133 P.2d 231, 
75 Okl,Cr. 446—^Herring v. State, 64 
P.2d 921. 60 Okl.Cr. 449, certiorari 
denied 57 S.Ct. 937, 301 U.S. 704, 
81 L.Ed. 1358. 

Tenn.—State v. Harris, 76 S.W.2d 324, 
168 Tenn. 159. 

Tex.—Texas & P. Ry. Co. v. Railroad 
Commission, Civ.App., 138 S.W.2d 
927, reversed on other grounds 
Railroad Commission v. Texas & 
P. R. Co., 157 S.W.2d 622, 138 Tex. 
148. 

Wis.—State v. Public Service Com¬ 
mission of Wisconsin, 242 N.W. 
668, 207 Wis. 664—State v. Rail¬ 
road Commission of Wisconsin, 220 
N.W. 390, 196 Wis. 410. 

Validity of license regulations gen¬ 
erally see supra § 62. 

Motor vehicle transporting another 
motor vehicle 

Tenn.—George S. Bennett Transp. 
Corporation v. McCanless, 138 S.W. 
2d 438, 176 Tenn. 115. 
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Contract carrier for federal govern¬ 
ment 

Pa.—Commonwealth v. Guseman, 35 
Pa.Dist. & Co. 637, 2 Fay.L J. 128. 
Statutes held not void for ambiguity 
Colo.—Armstrong v. Johnson Storage 
& Moving Co., 268 P. 978, 84 Colo. 
142. 

Tex.—Lowery v. English, Civ.App., 
299 S.W. 478. 

38. Kan.—Desser v. Wichita, 153 P. 

1194, 96 Kan. 820, L.R.A.1916D 246. 
42 C.J. p 663 note 23. 

Actual relation between means and 
end 

Statute imposing tax on motor car¬ 
riers in respect of motor vehicles 
used in transporting property for 
hire must be sustained if in any de¬ 
gree or under reasonably conceived 
circumstances there is an actual re¬ 
lation between the means employed 
and the legitimate end sought to be 
accomplished by its enactment.— 
Kelly V. Finney, 194 N B. 157, 207 
Ind. 557. 

39- Idaho.—Smallwood v. Jeter, 244 
P. 149, 42 Idaho 169. 

Nev.—Ex parte Anderson, 242 P. 587, 
49 Nev. 208. 

Wis.—State v. Railroad Commission 
of Wisconsin, 220 N.W. 390, 196 
Wis. 410. 

40. Fla.—Tamiami Trail Tours v. 
Lee, 194 So. 305, 142 Fla. 68. 

41. Or.—Portland Van & Storage Co. 

V. Hoss, 9 P.2d 122, 139 Or. 434, 
81 A.L.R. 1136. 

42. Separate statutes are not con- 
struable together.—^North Carolina 
Utilities Commission v. McLean, 44 
S.E.2d 210, 227 N.C. 679. 

Statute considered in entirety 
Tex.—Texas & P. Ry. Co. v. Rail¬ 
road Commission, Civ.App., 138 S. 

W. 2d 927, reversed on other 
grounds Railroad Commission v. 
Texas & P. R. Co.. 157 S.W.2d 622. 
138 Tex. 148. 

43. Ky.—^Furste v. Dixie Traction 
Co., 160 S.W.2d 913, 286 Ky. 336. 

Mass.—^Hersch v. Police Com’r of 
Boston, 66 N.E.2d 195, 319 Mass. 

428. 
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registered vehicles in proceedings to determine such 
rights are to he determined by the statute in force 
at the time of the commencement of the proceedings 
rather than by a subsequently enacted statute.^^ 

A statutory requirement of a license for the 
operation of a motor carrier is not a regulation of 
the use of the highways,but is merely a condi¬ 
tional offer of a special privilege, which the offeree 
may accept,^'® and which he must accept, if he ac¬ 
cepts at all, subject to the conditions attached to the 
offer.^*^ 

In accordance with the provisions of the par¬ 
ticular licensing statute, an owner or operator of a 
motor carrier may be permitted or required to make 
a registration of his vehicle.'^S 

Purpose of statutes. A licensing statute may 
properly be enacted for the purpose of raising reve- 
nue49 and, with respect to intra-state carriers, with¬ 
out regard to whether it merely exacts a fair com¬ 


pensation for the use of the state highways.50 The 
purpose of particular licensing statutes has been 
held to be for revenue,for regulatory purposes,52 
or for both regulatory and revenue purposes.53 

Classification. Classification of operators of mo¬ 
tor vehicles for hire may be made for purposes of 
licensing according to the nature of business trans¬ 
acted,54 the type or nature of vehicles employed,55 
or the location of the major portion of the carrier’s 
system,56 but there must be a reasonable basis for 
the classification.57 The fact that there are no 
compensating privileges for members of a class 
does not render the tax unlawful.'SS The classifica¬ 
tion of motor trucks used for the transportation of 
property for hire as the basis for the imposition of 
a tax is a legitimate and reasonable classification,59 
and it is not too indefinite to constitute a cate¬ 
gory.®® 

Where the legislature has classified motor car¬ 
riers into specific categories for license purposes, 


S.’C.—Smith V. South Carolina State 
Highway Commission, 136 S.E. 487, 
138 S.C. 374. 

Repeal hy comprehensive law 
Ga.—Thompson v. Georgia Power Co., 
37 S.E.2d 622, 73 GaApp. 587. 
Prior statute held not repealed 
Ky.—T. C. Lines v. Durham, 114 
S.W.2d 1089, 272 Ky. 638. 

Wash.—State v. King County Super. 
Ct., 212 P. 259, 123 Wash 116. 

44. Pa.—Marshall v. Public Service 
Commission, 195 A. 475, 129 Pa. 
Super. 272. 

45. Mont—State v. Johnson, 243 P. 
1073, 75 Mont. 240. 

40. Mont.—State v. Johnson, supra. 

47. Mont.—State v. Johnson, supra 
Conditions imposed as to public serv¬ 
ice vehicles generally see infra §§ 
111-118. 

Pranchise to operate motor vehi¬ 
cles for hire on public highway is 
privilege, granting of which is sub¬ 
ject to all reasonable regulations 
prescribed by state.—Britton v. 
Smith, TexCiv.App., 82 S.W 2d 1065 
—Railroad Commission of Texas v. 
Interstate Motor Freight Lines, Tex. 
Civ.App., 77 S.W 2d 1100. 

48. Conn.—Cotter v. Stoeckel, 116 A. 
248, 37 Conn. 239. 

42 C J. p 677 note 91. 

Registration in general see supra §§ 
58-78. 

49. Colo.—^Armstrong v. Johnson 
Storage & Moving Co., 268 P. 978, 
84 Colo. 142. 

Nature and purpose of license fees 
and taxes see infra § 136. 

50. U.S —Interstate Transit v. Lind¬ 
sey, Tenn., 51 S.Ct. 380, 283 U.S. 
183, 75 L.Ed. 953. 


51. Cai.—^Ex parte Bush, 56 P.2d 
511, 3 Cal.2d 43. 

Nev.—Ex parte Iratacable, 30 P.2d 
284, o5 Nev. 263. 

Revenue for maluteuance of high¬ 
ways 

Cal.—Bacon Service Corporation v. 
Huss, 248 P. 235, 199 Cal. 21, er¬ 
ror dismissed 48 S.Ct. 158, 275 U.S. 
607, 72 L.Ed. 397—Robertson v. 

Johnson, 131 P.2d 388, 55 Cal App. 
2d 610. 

52. Protection of motor carrier's 
rights 

Wis.—United Parcel Service of Mil¬ 
waukee V. Public Service Commis¬ 
sion, 4 N.W.2d 138, 240 Wis. 603, 
rehearing denied United Parcel 
Service of Milwaukee v. Public 
Service Commission of Wisconsin, 
5 N.W.2d 635, 240 Wis. 603. 
Identification of agency responsible 
for operation 

N.Y.—Pruzan v. Valentine, 27 N.E. 

2d 25, 282 N.T. 498. 

Nature of business 

Under statute providing for licens¬ 
ing of motor vehicle carriers, basis 
of regulation is not the character or 
tenure of ownership of vehicle, but 
the peculiar nature of the business 
conducted upon and over the public 
highways.—State ex rel. Fohl v. Kar¬ 
el, 180 So. 3, 131 Fla. 305. 

Prevention of destructive competition 
Ind—Kelly v. Finney. 194 N.E. 157, 
207 Ind. 557. 

Tex.—Texas & P. Ry. Co. v. Railroad 
Commission, Civ.App., 138 S.W.2d 
927, reversed on other grounds 
Railroad Commission v. Texas & P. 
R. Co., 157 S.W.2d 622, 138 Tex. 
148. 

53. Fla.—^Miami Transit Co. v. Mc- 
Lin, 133 So. 99, 101 Fla. 1233. 

256 


Taxation and public safety 
U.S —Continental Baking Co. v. 
Woodring, D C Kan, 55 P.2d 347, 
affirmed 52 S.Ct. 595. 286 U.S. 352, 
76 LEd. 1155, 81 A.L.R. 1402. 

54. Cal—Ex parte Schmolkc, 248 P. 
244, 199 Cal. 42, error dismissed 
Schmolke v. O'Brien, 47 S.Ct. 241, 
273 U.S. 646, 71 L.Ed 820. 

Ky—Louisville Taxicab & Transfer 
Co. V. Blanton, 202 S.W.2d 433, 305 
Ky. 178. 

Particular persons or vehicles affect¬ 
ed by special license provisions see 
infra § 94. 

55. U.S.—Baker v. Glenn, D.C.Ky., 
2 F.Supp. 880. 

50. Mo.—State ex rel. and to Use 
of Public Service Commission v. 
Blair, 146 S.W.2d 8G5, 347 Mo. 220. 

57. N.J.—^Weimar Storage Co. v. 
Dill, 143 A. 438, 103 N.J.Eq. 307. 

Basis for classification held reason¬ 
able 

U.S.—Baker v. Glenn, D.C.Ky., 2 F. 
Supp. 880. 

Ky.—Louisville Taxicab & Transfer 
Co. V. Blanton, 202 S.W.2d 433, 306 
Ky. 178. 

Okl —Pure Oil Co. v. Oklahoma Tax 
Commission, 66 P.2d 1097, 179 Okl. 
479, appeal dismissed 58 S.Ct. 15, 
302 U.S. 635, 82 LEd. 494. 

58. Ariz.—Claypool v. Lightning De¬ 
livery Co„ 299 P. 126, 38 Ariz. 262. 

59. Ind.—Kelly v. Finney. 194 N.E. 
157, 207 Ind. 657. 

Or.—Portland Van & Storage Co. v. 
PXoss, 9 P.2d 122, 139 Or. 434, 81 
A.L.R. 1136. 

60. Colo.—^Armstrong v. Johnson 
Storage & Moving Co., 268 P. 978, 
84 Colo. 142. 
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a subclassification within a specific category may 
not be inf erred.® 1 

Rights of existing copiers. Under what have 
been called grandfather” clauses of some licensing 
statutes, a person engaged as a contract carrier or 
common carrier of property by motor vehicle prior 
to the effective date of the licensing statutes is en¬ 
titled, on proper application being made, to receive 
a license to continue in service as such carrier.®^ 
The purpose of such clauses is to recognize and 
continue in force the service performed by a car¬ 
rier on the effective date of the act as a matter of 
right.®:® In construing such a clause in order to de¬ 
termine the persons included therein, the court is 
concerned with the purpose of the statute.®^ 

The rights granted by a “grandfather” clause ap¬ 
ply only to those carriers who were operating legal¬ 
ly on the date specified by the statute,®^ and they 
are limited to the services furnished by the particu¬ 
lar carrier on that date.*®® The status of the ap¬ 
plicant is governed by what he had been doing, 
not by what he proposes to do in the future,®*? and 
an applicant who has been operating as a common 
carrier is not entitled to a permit to operate as a 
contract carrier.®® The fact that an applicant for 
a license to continue as a common carrier of per¬ 
sonalty has also applied for a certificate of public 
convenience and necessity as required of persons 
who are not existing carriers,®^ or the fact that 
an applicant for a permit to operate as a contract 
carrier had applied for a certificate to act as a com¬ 
mon carrier which was not granted,*?® does not pre¬ 
clude the applicant's right to a license as an exist¬ 
ing carrier. 

Certificate of authority to do business, A foreign 


§ 81 

motor carrier's transactions which are so regularly 
conducted as to become the basis of a claim that it 
is in bona fide operation as a common carrier in the 
state constitutes doing business in the state within 
a statute which requires a foreign corporation to 
obtain a certificate of authority to do business with¬ 
in the state.'?^ 

§ 81. Special License or Permit from Munici¬ 
pality 

a. In general 

b. Consistency with state law in general 

c. Exemption from local requirements in 
general 

d. Xonresident and interurban carriers 

e. Citizenship or residence as qualifica¬ 
tion of owner or operator 

a. In General 

A municipal or quasi-nnunicipal corporation has no In¬ 
herent power to require the owner or operator of a mo¬ 
tor vehicle to obtain a special license or permit and pay 
a special license fee or tax as a condition precedent to the 
right to operate the motor vehicle as a contract or com¬ 
mon carrier upon the streets or highways of the munici¬ 
pality; but where authorized by constitutional, statutory, 
or charter provisions a municipal corporation may exer¬ 
cise such power. 

A municipal or quasi-municipal corporation has 
no inherent power to require the owner or opera¬ 
tor of a motor vehicle to obtain a special license or 
permit and pay a special license fee or tax as a 
condition precedent to the right to operate the mo¬ 
tor vehicle as a contract or common carrier upon 
the streets or highways of the municipality; such 
power must be expressly granted by the state legis- 


61. Wis.—United Parcel Service of 
Milwaukee v. Public Service Com¬ 
mission, 4 ]Sr.W.2d 138, 240 Wis. 
603, rehearing- denied United Par¬ 
cel Service of Milwaukee v. Public 
Service Commission of Wisconsin, 
5 N.W.2d 635, 240 Wis. 603. 

62. Pa.—Infantino v, Pennsylvania 
Public Utility Commission, 22 A.2d 
108, 146 Pa.Super. 245—Bickley v. 
Pennsylvania Public Utility Com¬ 
mission, 195 A. 162, 129 Pa.Super. 
115. 

Right of existing- carrier to certifi¬ 
cate of convenience and necessity 
see infra § 85. 

63. Pa.—Infantino v. Pennsylvania 
Public Utility Commission, 22 A.2d 
108, 146 Pa.Super. 245'—Spackman 
V. Pennsylvania Public Utility 
Commission, 14 A.2d 839, 141 Pa. 
Super. 164—Puhl v. Pennsylvania 
Public Utility Commission, 11 A.2d 
508, 139 Pa.Super. 162. 

60 C.J.S.-17 


64. Utah,—^Rowley v. Public Service 
Commission, 185 P.2d 514. 

65. Utah.—Rowley v. Public Service 
Commission, supra. 

“Bona fide contract carriers” 

The condition that contract car¬ 
riers within the intent of the clause 
should be "bona fide contract car¬ 
riers" means that they must be gen¬ 
uine contract carriers without deceit 
or fraud.—^Infantino v. Pennsylvania 
Public Utility Commission, 22 A. 2d 
108, 146 Pa. Super. 245—Spackman v. 
Pennsylvania Public Utility Commis¬ 
sion, 14 A.2d 839, 141 Pa.Super. 164 
—^Puhl V. Pennsylvania Public Util¬ 
ity Commission, 11 A.2d 508, 139 Pa. 
Super. 152. 

66. Pa.—Infantino v. Pennsylvania 
Public Utility Commission, 22 A.2d 
108, 146 Pa.Super, 245—Spackman 
V. Pennsylvania Public Utility 
Commission, 14 A.2d 839, 141 Pa- 
Super. 164—Hostetter v. Public 
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Service Commission of Common¬ 
wealth of Pennsylvania, 168 A. 493, 
110 Pa.Super. 212. 

67. Pa.—^Infantino v. Pennsylvania 
Public Utility Commission, 22 A.2d 
108, 146 Pa.Super. 245. 

68. Pa.—^Infantino v. Pennsylvania 
Public Utility Commission, supra— 
Spackman v. Pennsylvania Public 
Utility Commission, 14 A.2d 839. 
141 Pa Super. 164—^Puhl v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 11 A.2d 608. 139 Pa.Super. 152 
—Gornish v. Pennsylvania Public 
Utility Commission, 4 A.2d 569, 134 
Pa.Super. 565. 

69. Pa.—Bickley v. Pennsylvania 
Public Utility Commission, 195 A. 
162, 129 Pa.Super. 115. 

70. Pa,—^Puhl V. Pennsylvania Pub¬ 
lic Utility Commission, 11 A.2d 608, 
139 Pa.Super. 152. 

71- K.Y.—Greyvan Lines v. Maltbie, 
37 N.Y.S.2d 988, 178 Misc. 968. 
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lature or it must be necessarily implied from powers 
expressly granted.'^^ The state legislature, in the 
absence of constitutional restrictions, may ex¬ 
pressly prohibit,or it may expressly authorize,'^^ 
the exercise of such power. Where authorized by 
constitutional, statutory, or charter provisions, a 
municipal corporation may exercise such power, 
as where the constitution or statutes provide that 
the consent of the municipality must be obtained 
for the use of the streets for the operation of a 
public utility or private enterprise.'^'^ 

A municipality may require a special license or 
permit, under a constitutional or statutory power 
to regulate the use of its streets'^8 although the 
regulation of such business is not specified among 
its charter powers;*^® or it may impose such re¬ 


quirement under its statutory power to regulate li¬ 
censes and license fees in respect of any trade or 
business.^*^ 

A municipality may require such a special license 
or permit of the owner or operator of motor vehi¬ 
cles, under its power to license the owners or driv¬ 
ers of hackney coaches, cabs, or carriages, and oth¬ 
er vehicles used for hire,8i although such power 
was granted before motor vehicles came into use^^ 
and although motor vehicles as property are, by 
statute, exempt from taxation. ^3 Xhe power to 
tax all privileges taxable by law for state purposes 
does not give a municipality power to impose a li¬ 
cense tax on the business of operating motor vehi¬ 
cles for hire, where such business is not taxed by 
law for state purposes.^^ 


72. Ill.—City of Chicago v. Hastrngs 
Express Co., 17 NE.2d 676, 369 Ill. 
610. 

Pa.—^White Line Taxi & Transfer Co. 

V. Borough of South Brownsville, 
140 A. 520, 291 Pa. 478. 

Tenn.—Southeastern Greyhound 

Lines v. City of Knoxville, 184 S. 

W. 2d 4, 181 Tenn. 622. 

Power of municipality to: 

Regulate public service motor ve¬ 
hicles generally see supra § 45. 
Require motor vehicle licenses 
generally see supra § 60. 
Frocurement of franchise hy hus 
company 

When not authorized by statute or 
constitutional provisions, a city has 
no power to require that a bus com¬ 
pany procure a franchise from the 
city.—Utah Light & Traction Co. v. 
Public Service Commission, 118 P.2d 
683, 101 Utah 99. 

73. Consent for operation of public 
utility 

Where the state constitution pro¬ 
hibits '•he use of streets for the op¬ 
eration of a public utility without 
the consent of the municipal author¬ 
ities, a statute which forbids the lo¬ 
cal authorities from requiring any 
additional license or permit for the 
use of such a vehicle is void.—Mont¬ 
gomery V. Orpheum Taxi Co., 82 So, 
117, 203 Ala, 103. 

74. Ky.—City of Pmeville v. Meeks, 
71 S.W.2d 33, 254 Ky. 167. 

75. Vt.—State v. Gamelin, 13 A.2d 
204, ni Vt. 245. 

76. U.S.—U. S. v. Yellow Cab Co, 
D.C.Ill., 69 P.Supp. 170, reversed 
on other grounds 67 S.Ct. 1560. 332 
U.S. 218, 91 L.Ed. 2010. 

Ala.—^Bush V. City of Jasper, 24 So. 

2d 543, 247 Ala, 359. 

Ark.—Talley v. City of Blytheville, 
164 S.W.2d 900, 204 Ark. 745. 

Ill. —City of Chicago v. Dorband, 18 
N.E.2d 107, 297 Ill.App. 617. 


Iowa.—Towns v. Sioux City, 241 N". 

W. 658, 214 Iowa 76. 

Minn.—City of St. Paul v. Twin City 
Motor Bus Co.. 250 N.W. 572. 189 
Minn. 612. 

Mo.—Ex parte Lockhart, 171 S.W.2d 
660, 350 Mo. 1220. 

N.J.—Harmon v. Board of Public 
Utility Com'rs, 163 A. 428, 10 N.J. 
Misc. 1297, affirmed Harmon v 
Board of Public Utility Com'rs of 
State of New Jersey, 168 A. 303, 
111 N.J.Law 238. 

N.Y.—Blanshard v. City of New 
York, 186 N.B. 29, 262 N.Y. 5. 
Ohio.—Watson v. Ripley, 21 Ohio N. 
P.,N,S, 107. 

Or.—Fenwick v. City of Klamath 
Falls, 297 P. 838, 135 Or 571. 
Tenn.—Spoone v. Mayor & Aldermen 
of Town of Morristown, 206 S.W.2d 
422, 185 Tenn. 454. 

Tex.—Beene v. Bryant, Civ.App., 201 
SW.2d 268. 

Vt.—State V. Gamelin, 13 A 2d 204, 
111 Vt. 245. 

Va.—Brooks Transp. Co. v. City of 
Lynchburg, 37 S.E.2d 857, 185 Va. 
135. 

42 C.J. p 677 note 96. 

Beuellt to street railway 
A municipal regulation pertaining 
to the licensing of motor vehicles for 
hire is not rendered Invalid by the 
fact that It will incidentally benefit a 
street railway company.—^Desser v. 
Wichita, 153 P. 1194, 96 Kan. 820, L. 

R. A.1916D 246. 

Expense to abutting property owners 
The fact that a street over which 
motor busses travel is paved at the 
expense of abutting property owners 
is immaterial as affecting the validi¬ 
ty of an ordinance licensing motor 
bus travel thereon, where it is the 
city’s duty to maintain the street and 
regulate traffic—^Northern Kentucky 
Transp. Co. v. City of Bellevue, 285 

S. W. 241, 215 Ky. 614. 

77. Ala.—Bush v. City of Jasper, 24 
I So.2d 543, 247 Ala. 359. 
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Ky.—People’s Transit Co. v. Louis¬ 
ville Ry. Co., 295 S.W. 1055, 220 
Ky. 728. 

N.J.—^Whitehead v. Board of Public 
Utility Com'rs of New Jersey, 151 
A. 369, 107 N.J.Law 41, affirmed 
156 A. 766, 108 N J.Law 258. 

42 C.J. p 677 note 96. 

Consent of municipality as condition 
precedent to issuance of certificate 
of public convenience and neces¬ 
sity to operate within city limits 
see infra § 02. 

Validity of statute 
A statute which requires motor 
transportation companies to obtain 
the consent of municipalities through 
which the route passes has been held 
to be valid even though the compa¬ 
nies hold permits from the state 
commission.—Sylvania Busses v. 
City of Toledo, 160 N.E. 674, 118 Ohio 
St. 187. 

78. Tex.—Ex parte Schutte, 42 S.W. 
2d 252, 118 TexCr. 182. 

42 C J. p 679 note 12. 

Power of municipality to control 
and regulate streets and other pub¬ 
lic ways see the C.J.S. title Mu¬ 
nicipal Corporations § 1687, also 
44 C.J. p 926 note 81 et seq. 

79. Del.—Cutrona v. Wilmington, 
124 A. 658, 14 Del Ch. 208, affirmed 
127 A. 421, 14 Del.Ch. 434. 

42 C.J. p 679 note 13. 

80. Tex—Greene v. San Antonio, 
Civ.App , 178 S.W. 6. 

42 C.J. p 679 note 14. 

81. Vt.—State v. Jarvis, 95 A. 641, 
89 Vt. 239. 

42 C.J. p 679 note 17. 

82. Nev.—Ex parte Counts, 153 P. 
93, 39 Nev. 61. 

83. Vt.—State V. Jarvis, 95 A. 641, 
89 Vt. 239. 

42 C.J. p 679 note 19. 

84. Fla. — DuBose v. Parker, 103 So. 
625. 89 Fla. 334. 
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An ordinance in excess of powers granted by con¬ 
stitution or statute or by the charter of the munici¬ 
pality is invalidaccordingly, an ordinance im¬ 
posing a tax for revenue purposes is invalid where 
the statute merely authorizes license fees for regu¬ 
latory purposes,^® A city may not unreasonably 
discriminate between carriers,^* but the fact that 
motor vehicles of certain classes are not subjected 
to a license tax does not render the ordinance im¬ 
posing the license tax invalid.88 The reasonable¬ 
ness of a license ordinance is determinable by the 
effect on members of a class rather than on the in¬ 
dividual assailing it.S9 A city may not levy double 
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taxes on the same vehicles,®® but it may levy both 
an occupation tax on the carrier and a license tax 
on the motor vehicles,®^ or it may impose a license 
tax on motor carriers for operating a terminal or 
station facility and also for operating motor vehi¬ 
cles. 

Under its power to tax or license the operation of 
motor vehicles for hire, a municipality may tax or 
require a license for the operation of motor vehicles 
transporting property for hire,®- including a public 
mover using a motor vehicle,®^ or motor vehicles 
transporting passengers for hire,®'5 including 
busses®® and taxicabs.®^ 


85. N.T.—^United Taxicab Board of 
Trade v. City of New York, 270 N- 
Y.S. 263, 150 Misc. 636. 

42 C.J. p 677 note 94. 

Consistency with state law general-* 
ly see infra subdivision b of this 
section. 

86. Ark.—Talley v. City of Blythe- 
ville. 164 S.W.2d 900, 204 Ark. 745. 

N.T.—United Taxicab Board of Trade 
V. City of New York, 270 N.Y.S. 
263, 150 Misc 636 

W.Va—Eastern Ohio Transport Cor¬ 
poration V. City of Wheeling, 175 
S.B. 219, certiorari denied 55 S.Ct. 
148, 293 U.S. 616, 79 L.Ed. 705. 

Aid to public welfare 

An ordinance requiring a license to 
engage locally in the trucking busi¬ 
ness is valid as a police regulation 
only if it may reasonably aid to serve 
the public welfare in some proper 
manner.—State v. Moore, 13 A.2d 143, 
91 N.H, 16. 

87. Cal.—People v. Sackett, 43 P.2d 
1115, 6 Cal.App.Supp.2d 763. 

88. D.C.—Cave v- District of Colum¬ 
bia. 90 F.2d 383, 67 App.D.C. 138. 

Neb.—Richter v. City of Lincoln, 285 
N.W. 593, 136 Neb. 289. 

N.Y.—United Taxicab Board of Trade 
V. City of New York. 270 N.Y.S.* 
263, 150 Misc. 636. 

Tex.—Fletcher v. Bordelon, Civ.App., 
56 S.W.2d 313, error refused. 
Exclusion of vehicles operated on 
tracks 

Tex.—Fletcher v. Bordelon, supra. 

89. Ky.—Town of Fleming v. 

Wright, 7 S.W.2d 832, 225 Ky. 129. 

90. Cal.—^Flynn v. City and County 
of San Francisco, 115 P.2d 3, 18 
Cal 2d 210. 

91. D.C.—Stewart v. District of Co¬ 
lumbia, Mu'n.App., 35 A.2d 247. 

Mo.—Ex parte Lockhart, 171 S.W.2d 
660, 350 Mo. 1220. 

Tax for use of streets and business 
tax 

Ordinance imposing tax on use of 
streets for business purposes was 
held not void because requiring per¬ 
sons paying regular general business 
license tax to pay additional license 


I tax in order to carry on business up¬ 
on streets of city by motor vehicles, 
or invalid as imposing double taxa¬ 
tion on business of one employing 
trucks for delivery purposes.—^Derst 
Baking Co. v. Mayor and Aldermen 
of City of Savannah, 179 S.E. 763, 180 
Ga. 510. 

92. Ala.—^Acme Freight Lines v. 
City of Dothan, 6 So.2d 595, 242 
Ala. 468. 

93- Cal,—California Fireproof Stor¬ 
age Co. V. City of Santa Monica, 
275 P. 948, 206 Cal. 714. 

Ill.—City of Chicago v. Hastings Ex¬ 
press Co., 17 N.E.2d 576, 369 Ill. 
610. 

94. Mo.—^Ex parte Lockhart, 171 S. 
\V.2d 660, 350 Mo. 1220. 

95. Ind.—Sprout v. City of South 
Bend, 153 N.E. 504, 198 Ind. 663, 
49 A,L.R. 1198, reversed on other 
grounds 48 S.Ct. 502, 277 U.S. 163, 
72 L.Ed. 833. 

Or.—^Fenwick v. City of Klamath 
Falls, 297 P. 838, 135 Or. 571. 

Tex.—Dallas Taxicab Co. v. City of 
Dallas, Civ.App., 68 S.W.2d 359. 

96. Fla.—Jarrell v. Orlando Transit 
Co., 167 So. 664, 123 Fla. 776. 

Minn.—City of St. Paul v. Twin City 
Motor Bus Co., 245 N.W. 33, 187 
Minn. 212. 

Neb.—Omaha & Council Bluffs St. 
Ry. Co. V. City of Omaha, 208 N 
W. 123, 114 Neb. 483, followed in 
Omaha & C. B. St, R. Co. v. Boule¬ 
vard Transit Co., 208 N.W. 126, 114 
Neb. 490. 

N.Y.—City of New York v. Fifth Ave. 
Coach Co., 263 N.Y.S. 228, 237 App. 
Div. 383, affirmed 188 N.E. 29, 262 
N.Y. 481. 

Exclusive franchise to operate bus 
service may be given.—Jarrell v. Or¬ 
lando Transit Co., 167 So. 664, 123 
Fla. 776. 

Sightseeing busses may be li¬ 
censed.—People, on Complaint of 
Wallace, v. Oestriecher, 17 N.Y.S.2d 
468, 173 Misc. 147. 

License without franchise 

The operation of busses on city 

259 


streets over regular routes and be¬ 
tween fixed termini was not an op¬ 
eration of a permanent nature re¬ 
quiring sale of a franchise as pre¬ 
requisite to licensing thereof, and li¬ 
censing of busses by city ordinance 
was not violative of constitutional 
provision requiring sale of a fran¬ 
chise.—City of Ashland v. Fannin, 
111 S.W.2d 420, 271 Ky. 270. 
PaymezLt for franchise 

Franchise granted to bus company 
by city was the municipal consent 
or authorization for use of streets 
and was intangible property for 
which city could require payment, 
under its charter.—Brooklyn Bus 
Corporation v. City of New York, 8 
N.E.2d 309, 274 N.Y. 140. 

Political BubdivisioxL held municipal¬ 
ity 

N.J.—^Whitehead v. Board of Public 
Utility Corners of New Jersey, 156 
A. 766, 108 N.J.Law 258. 

97. Ala.—^Bush v. City of Jasper, 24 
So.2d 543, 247 Ala. 359. 

Ark.—Talley v. City of Blytbeville, 
164 S.W.2d 900, 204 Ark. 745. 

Ill.—People V. Thompson, 173 N.E. 
137, 341 Ill. 166. 

Kan.—City of Wichita v. Home Cab 
Co., 42 P.2d 972, 141 Kan. 697. 
Mass.—Cambridge Taxi Co. v. City 
Manager of Cambridge, 76 N.E,2d 
135. 

N.D.—Ex parte Bryan, 264 N.W. 539, 
66 N.D. 241. 

Or.—Union $ Service v. City of Port¬ 
land, 298 P. 919, 136 Or. 287. 

Tenn.—Spoone v. Mayor & Aldermen 
of Town of Morristown, 206 S.W.2d 
422, 185 Tenn. 454. 

Tex.—^Beene v. Bryant, Civ.App., 201 
S.W.2d 268—Commercial Standard 
Ins. Co. V. Shudde, Civ.App., 76 S. 
W.2d 561, error granted. 

Eelegatiou of power by state 

The legislature may delegate au¬ 
thority to municipalities to license 
taxicabs. 

N.C.—Suddreth v. City of Charlotte, 
27 S.E.2d 650, 233 N.C. 630. 

Vt.—State V. Gamelin, 13 A.2d 204, 
111 Vt 245. 
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Past use of streets, A city may not collect a 
tax for a past use of the streets by a bus operator 
without a franchise or contract with the city.^® 

Temunation of power to license. The power of 
a municipality given by statute to license motor ve¬ 
hicles operated for hire may be withdrawn or cur¬ 
tailed by subsequent legislation's without an explic¬ 
it reference to the statute granting the power.^ 

Rights of existing carriers. An ordinance ex¬ 
empting motor carriers operating on a particular 
date from certain licensing provisions has been held 
not to be invalid by reason of such exemption.^ It 
has been held that a city may not, by granting a 
permit to operate busses on its streets, indirectly 
compel an existing carrier to reduce its rates, where 
such is not the method prescribed by statute to ob¬ 
tain a reduction in rates.^ 

Construction of licensing ordinances generally. 
General rules applicable to the construction of mu¬ 
nicipal ordinances generally, discussed in the C. J. 
S. title Municipal Corporations § 442, also 43 CJ. p 


569 note 94 et scq., are applied in the construction 
of municipal ordinances pertaining to the licensing 
of motor vehicles operated for hire.** An ordinance 
prohibiting the operation of a hackney coach, cab, 
or other vehicle for hire, without a license there¬ 
for, prohibits the business of carrying passengers 
for hire in taxicabs or other motor vehicles unless 
a license therefor is obtained,^ although the ordi¬ 
nance does not refer to motor vehicles,6 and al¬ 
though it was enacted before they were in use,*^ 
and although other parts of the regulation refer to 
horses, as this does not restrict the part in question 
to horse-drawn vehicles.* It has also been held 
that this regulation applies although the motor ve¬ 
hicles so used do not stand on the streets when not 
in use* and although their owner does not solicit 
business on the street.^* An ordinance providing 
for a license fee on taxicabs is not a franchise for 
the use of the streets within a statute regulating the 
passage of a franchise ordinance.^'^ 

Particular ordinances requiring the payment of a 
tax or fee have been construed to be for revenue 


limitation on number ot licenses 
held valid 

Ill.—^Yellow Cab Co. v. City of Chi¬ 
cago, 71 N.E. 2d 652, 396 Ill 388. 
“Pnblio service property,” as used 
in city home rule charter providing 
that city may levy an occupation tax 
on “public service property,” includes 
taxicabs—Richter v. City of Lincoln, 
285 N.W. 593, 136 Neb. 289. 

Purpose of ordinances 

The primary purpose Intended to 
be served by ordinances relating to 
the licensing of taxicabs has been 
held to prohibit the use of the streets 
as a place of business by any motor 
vehicle used as a taxicab for the 
carriage of passengers for hire un¬ 
less the owner thereof complied with 
the regulations of the ordinances.— 
City of Chicago v. Dorband, 18 N.E.2d 
107, 297 Ill.App. 617. 

Special tax 

The city may properly impose a 
license tax on taxicabs which is not 
imposed on other motor vehicles 
operated for hire. 

Neb.—Richter v. City of Lincoln, 285 
N.W. 593. 136 Neb. 289. 

N.Y.—United Taxicab Board of Trade 
V. City of New York, 270 N.Y.S. 
263. 150 Misc. 636. 

98. N.Y.—City of New York v. Bee 
Line, 284 N.Y S. 452, 246 App Div 
28, affirmed 3 N.E 2d 202, 271 N.Y. 
695. 

tlxplration of franchise 
City could not recover from bus 
operator fair and reasonable value 
for use of streets after expiration of 
bus franchise, notwithstanding city’s 
adoption of resolution providing for 


collection of sum equal to per cent 
of gross receipts specified in expired 
franchise.—City of New York v. Bee 
Line, supra. 

99. N.C.—Cox V. Brown, 11 S.E.2d 
152, 218 N.C. 350. 

Statute held repealed 
Ala.—^Decatur Transit v. City of 
Gadsden, 31 So.2d 339, 249 Ala. 314. 
Statute held not repealed 
Ark,—Talley v. City of Blytheville, 
164 S,W.2d 900, 204 "Ark. 745. 

N.Y.—People, on Complaint of Wal¬ 
lace, V. Oestriecher, 17 N.Y. S. 2d 
468, 173 Misc. 147. 

Pa.—Scranton Ry. Co. v. Fiorucci, 
66 Pa.Super. 476, followed in 
Scranton Ry. Co. v. Bisignani, 66 
Pa Super. 478, Scranton Ry. Co. v. 
Grady, 66 Pa.Super. 478 and Scran¬ 
ton Ry. Co. v. Mason, 66 Pa.Super. 
478. 

1. Ark.—City of Little Rock v. 
Black Motor Lines, 186 SW.2d 665, 
208 Ark. 498. 

a. U.S.—Capitol Taxicab Co. v. Cer- 
mak, DC Ill., 60 P.2d 608. 

Tex.—Fletcher v. Bordelon, Civ App., 
56 S.W 2d 313, error refused. 

3. Tex.—Eldridge v. Fort Worth 
Trsgisit Co., Civ.App., 136 S.W.2d 
955, error dismissed, judgment cor¬ 
rect. 

4, ”Or” construed to mean ”and” 
Mo.—Ex parte Lockhart, 171 S.W.2d 

660, 350 Mo. 1220. 

“Engaging in business” 

Ordinance requiring license before 
“engaging In business” of transport¬ 
ing persons for hire contemplates 
carrying on business as regular oc¬ 
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cupation.—Commonwealth v. White, 
157 N.E. 697, 260 Mass. 300. 

Penal nature of ordinance 

Ordinance, providing for annual 
street rental charge for each taxi¬ 
cab operated over city's streets and 
making it unlawful to operate a taxi¬ 
cab upon streets of city without first 
paying rental charge and obtaining 
a license, was penal in its nature.— 
Payne v. Massey, Civ.App., 190 S W. 
2d 419, reversed on other grounds 196 

S.W.2d 493, 146 Tex. 237. 

Veliicles held not within ordinance 
requiring a license.—^People v. Hor¬ 
ton Motor Lines, 22 NE.2d 338, 281 
N.Y. 196—People v. S. & E. Motor 
Hire Corporation, 29 N.Y.S.2d 105. 

5. Tex.—Fletcher v. Bordelon, Civ. 
App., 56 S.W.2d 313, error refused. 

42 C.J. p 679 note 20. 

6. Vt.—Stale v. Jarvis, 95 A. 641, 
89 Vt. 239. 

7. NH.—State v. Dunklee, 84 A. 40, 
76 N.H. 439, AnnCas.l913B 754. 

vt. —Stale V. Jarvis, 95 A. 541, 89 
Vt. 239. 

8. Vt.—State v. Jarvis, supra. 

9. R I.—Broadway Auto Livery v. 
State Board of Public Roads, 158 
A. 375, 52 R.I. 109. 

42 C J p 679 note 24. 

10. R.I.—Broadway Auto Livery v. 
State Board of Public Roads, su¬ 
pra. 

Vt.—State V. Jarvis, 95 A. 641, 89 
Vt. 239. 

11. Kan.—Home Cab Co. v. City of 
Wichita. 36 P.2d 1012, 140 Kan. 
451. 
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purposes, 12 for regulatory purposes,!* or for both 
revenue and regulatory purposes.^^ 

b. Consistency mtb State Law in General 

Municipal ordinances pertaining to the licensing of 
motor vehicles operated for hire must be consistent with 
the state law on the subject. 

Municipal ordinances pertaining to the licensing 
of motor vehicles operated for hire must be con¬ 
sistent with the state law on the same subject.^^ 
So, where jurisdiction of the licensing and taxation 
of motor carriers of a particular class or of all mo¬ 
tor carriers is vested exclusively in a state board or 
commission, a municipality has no power to require 
a franchise or license or the payment of taxes for 
the operation of such motor carriers within the city 
limitsifi or to deny consent to the operation of such 
motor carriers on the city streets,^7 and if the city 
issues a permit to such carrier such permit is of no 
effect.^s An ordinance which conflicts with a stat¬ 
ute exempting motor carriers from municipal li- 

cense^^ or occupational^^ taxes, or street taxes;^^ 
is void. A municipal regulation requiring a special 
license or permit for the use of the streets by a mo¬ 
tor vehicle engaged in business for hire is not in 


conflict with a statutory provision that no city can 
require a license tax to operate motor vehicles upon 
the public highwa 3 ’S ,22 or with a statute regulating 
motor vehicles and prohibiting a municipal corpora¬ 
tion from regulating such vehicles as such,^^ or 
with a statute under which motor vehicles in gen¬ 
eral are licensed and registered.^'^ An ordinance 
which imposes a tax on all persons using the streets 
for business purposes has been held not to conflict 
with a statute providing that no motor vehicle li¬ 
cense fee additional to the state license fee shall be 
charged by any municipality* although the ordinance 
includes the operators of motor vehicles on the 
streets.25 

c. Exemption from Local Requirements in Gen¬ 
eral 

A private or common carrier by motor vehicle for 
hire is exempt from local regulations as to permits or 
license fees or taxes where the state legislature has for¬ 
bidden such local regulations or has withdrawn from the 
municipality the power to impose such regulations. 

A private or common carrier by motor vehicle 
for hire is exempt from local regulations as to per¬ 
mits or license fees or taxes where the state legis¬ 
lature has forbidden such local regulations^® or 


12. Ill.—^City of Chicago v. Hast¬ 
ings Express Co., 17 N.E.2d 576, 
369 Ill. 610. 

Tax denominated “license fee” 

N.T.—United Taxicab Board of Trade 

V. City of New York, 270 N.Y.S. 
263, 150 Misc. C36. 

13. N.D.—Ex parte Bryan, 264 NW. 
539, 66 N.D. 241. 

14. Mo.—Ex parte Lockhart, 171 S. 

W. 2d 660, 350 Mo. 1220. 

15. Ala—^Decatur Transit v. City of 
Gadsden, 31 So.2d 339, 249 Ala. 314. 

Tex—City of El Paso v. Look, Civ. 

App., 288 S.W. 506. 

42 C.J. p 678 note 99. 

16. Ala.—Decatur Transit v. City of 
Gadsden, 31 So.2d 339, 249 Ala. 
314. 

Ark.—Duncan v. City of Jonesboro, 
1 S.W.2d 58. 176 Ark. 650. 

Cal.—People v. Willert, 93 P 2d 872, 
37 Cal.App.2d Supp. 729. 

Ky.—City of Kussell v. Fannin, 176 
S.W.2d 384, 296 Ky. 236—Meeks 
Motor Freight v. Ballard, 141 S W. 
2d 569, 283 Ky. 404—City of Pine- 
ville V. Meeks. 71 S.W.2d 33. 254 
Ky. 167. 

N.C —City Coach Co. v.. Gastonia 
Transit Co., 42 SE.2d 398, 227 N.C. 
391. 

Ohio.—City of Cleveland v. Public 
Utilities Commission of Ohio, 200 
N.E. 765. 130 Ohio St. 503. 

Va.—Brooks Transp. Co. v. City of 
Lynchburg, 37 S.E.2d 857, 185 Va. 
135. 

42 C.J. p 678 note 8. 


Exemption from paxticnlax regnla -1 
tions 

The fact that a licensing statute 
exempts vehicles below a certain 
carrjung capacity from state regula¬ 
tions other than the payment of a 
licensing fee does not authorize a 
municipality to license such vehicles 
—Childress v. Riggs, 278 S.W. 575, 
212 Ky. 225. 

17- N.T.—^People v. Leonard, 190 N. 
Y.S. 400, 116 Misc. 591. 

18. Ariz.—^Northeast Rapid Transit 
Co. V. City of Phoenix, 15 P.2d 951, 
41 Ariz. 71. 

19. Ga.—City of TVaycross v. Bell, 
149 S.E. 641, 169 Ga. 67. 

Tex.—Doeppenschmidt v. City of 
New Braunfels, Civ.App,, 289 S.'W. 
425. 

20. Ga.—Southeastern Greyhound 
Lines v. City of Atlanta, 170 S.E 
43, 177 Ga. 181—City of Waycross 
V, Bell, 149 S.E. 641, 169 Ga. 57. 

21. Ga.—Mayor and Aldermen of 
City of Savannah v. V. C. Elling¬ 
ton Co, 170 S.E. 38. 177 Ga. 14D, 
followed in Mayor and Aldermen 
of City of Savannah v. Hood Coach 
Lines, 170 S E. 196, 177 Ga. 315— 
City of Albany v. Ader, 168 S.E 
1, 176 Ga. 391. 

22. N.J.—Morristown-Madison Auto 
Bus Co. V. Madison, 88 A. 829, 85 
N J Law 59. 

42 C.J. p 678 note 4. 

23. N.H.—State v. Dunklee, 84 A. 
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40, 76 N.H. 439. Ann.Cas.l913B 

754. 

42 C J. p 678 note 6. 

24. Minn.—J efterson Highway 

Transp. Co. v. St. Cloud, 193 N.W. 
960, 154 Minn. 463. 

Nev.—Ex parte Counts, 153 P. 93, 
39 Nev. 61. 

23. Ga.—Derst Baking Co. v. Mayor 
and Aldermen of City of Savannah, 
179 S.E. 763, 180 Ga. 510. 

26. Ky.—City of Pineville v. Meeks, 
71 S.W.2d 33, 254 Ky. 167. 

Tex.—Boone v. City of Tyler, Civ. 
App., 211 S.W.2d 761, error refused 
no reversible error—^Doeppen- 
schmidt v. City of New Braunfels, 
Civ.App.. 289 S.W. 425. 

Va.—^Uichmond-Petersburg Freight 

Lines v. City of Richmond, 28 S.E. 
2d 7, 182 Va. 132. 

Iiicense without fee 

(1) When so provided by statute, 
a city may license the operation of a 
vehicle used for the carrying of pas¬ 
sengers for hire, or for the trans¬ 
portation of freight for hire on the 
public streets of the city, but cannot 
charge a fee for such a license.— 
Payne v, Massey, 196 S.W.2d 493, 145 
Tex. 237. 

(2) Under such a statute a city 
may not collect a license fee for 
privilege of operating taxicabs on 
the city streets, notwithstanding the 
license fee is denominated a rental 
charge for the use of the streets.— 

1 Payne v. Massey, supra. 
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where the statute has expressly or impliedly with¬ 
drawn from the municipality the power to require 
such permits or to impose such license fees or tax- 
es.^*^ Where the power to license motor vehicles 
for hire is vested exclusively in the state commis¬ 
sion, the fact that a motor carrier has not secured 
the permission of the commission to operate a cer¬ 
tain service does not subject it to taxation by the 
municipality,but under some statutes compliance 
with the state licensing statutes is a condition pre¬ 
cedent to exemption from local licensing laws.^^ A 
motor vehicle not within the class which the city is 
prohibited from taxing is not exempt from city tax- 
ation.30 

d. Nonresident and Interurban Carriers 

Where authorized by constitutional, statutory, or 
charter provisions, but not in the absence of such au¬ 
thorization, a municipality may levy a license tax on mo¬ 
tor vehicles which operate for hire between points within 
the municipality and points without. 

In the absence of authorization by constitutional, 
statutory, or charter provisions, a municipality may 
not levy a license tax on motor vehicles which, 
without doing any intra-urban business, operate for 


hire between points within the municipality and 
points without,^^ or which merely pass through the 
municipality in going to and from points without 
its limits,32 or which merely make casual trips into 
the municipality and occasionally pick up passen¬ 
gers therein.33 Under constitutional, statutory, or 
charter authorization, a municipality may require 
the owner or operator of an interurban motor vehi¬ 
cle to take out a license or pay a license fee or tax 
for the privilege of using the streets of the munici¬ 
pality in transporting passengers or property for 
hire through the municipal limits, or from a point 
without the municipality to a point within it, and 
vice versa,34 especially where the operator is a resi¬ 
dent of the municipality and operates over a route 
beginning and terminating thcrein.35 Such a li¬ 
cense may be required notwithstanding a license has 
been taken out at the principal place of business,36 
and notwithstanding the operator pays a state li¬ 
cense as the operator of an interurban commercial 
vehicle,3'7 and although the ordinance and state law 
prescribe different penalties.^® This is merely im¬ 
posing conditions for the privilege of using the 
streets in the course of the transportation business 
as distinguished from a license or tax on a transpor- 


(3) More frequent use of streets 
by taxicabs than private automobiles 
and the use of taxicabs in private 
business did not authorize a city to 
collect a license fee for privileg-e of 
operating: on the city streets.—Payne 
V. Massey, supra. 

Feo exceedlngr one doUar 
N.C—Cox V. Brown, 11 S.E 2d 152, 
218 N.C. 350. 

27. Cal.—People v. Willert, 93 P.2d 
872, 37 CalApp.2d Supp. 729. 

Pa.—White Line Taxi & Transfer Co. 

V. Boroug-h of South Brownsville, 
,140 A. 520, 291 Pa. 478—Harris¬ 
burg Bys. Co. V. McNair, Com.Pl., 
50 Dauph Co. 166. 

Tenn.—Southeastern Greyhound 

Lines V. City of Knoxville, 184 S. 

W. 2d 4, ISl Tenn. 622. 

Power held not wltlidrawn 

111.—City of Chicago v. Hastings Ex¬ 
press Co.. 17 N.E.2d 576, 369 Ill. 
610. 

Registration with county cleric 
Ky.—^Beeves v. Kentucky Utilities 
Co.,‘163 S.W.2d 482, 291 Ky. 226 
—Furste v. Dixie Traction Co., 150 
S.W.2d 913, 286 Ky. 336. 

28. Ga.—^Acme Freight Lines v. 
City of Vidalia, 18 S.E.2d 540, 193 
Gsu 334. 

29. Ky.—^Northern Kentucky 

Transp. Co. v. Bellevue, 285 S.W. 
241, 215 Ky. 514. 

30. Ga.—Cherry v. City of Atlanta, 
171 S.E. 463, 47 Ga.App. 719, af¬ 
firmed 175 S.E. 663, 179 Ga. 249. 


Ky,—City of Pinevllle v. Meeks, 71 
S.W.2d 33, 264 Ky. 167. 

Mo.—City of St. Louis v. Temples, 
App., 149 S.W.2d 888. 

31. Ala—Decatur Transit v. City of 
Gadsden, 31 So 2d 339, 249 Ala. 
314—^Williams v. City of Albany, 
113 So. 257, 216 Ala. 408. 

42 C.J. p 679 note 29. 

“Incidents” of business of motor car¬ 
rier 

Under statute prohibiting subdivi¬ 
sions of state from taxing equip¬ 
ment or any incidents of a motor 
common carrier, the “incidents" do 
not mean those things without which 
business cannot be earned on, since 
such would be more properly classi¬ 
fied as the business itself rather than 
an incident thereof, the word "inci¬ 
dent” being defined as dependent on, 
or appertaining to, another thing, di¬ 
rectly and immediately pertinent to, 
or involved in something else al¬ 
though not an essential part thereof. 
—Acme Freight Lines v. City of Vi¬ 
dalia. 18 SE.2d 540, 193 Ga. 334. 

Fick-up and delivery service 

The operation, by a motor common 
carrier at a city lying on its route, 
of a pick-up and delivery service in 
and around the city, picking up and 
delivering freight which was to be 
or had been shipped from or to pat¬ 
rons in city, constitutes an "inci¬ 
dent" of the carrier’s business of 
transporting freight within statute 
prohibiting cities from taxing any 
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incidents of a motor common car¬ 
rier, and it does not constitute a 
local draying such as is exempted 
from operation of statute prohibiting 
subdivisions of state from taxing the 
equipment or any Incident of a mo¬ 
tor common carrier.—Acme Freight 
Lines v. City of Vidalia, supra. 

32. Ky—Young v. Campbells ville, 
250 S.W. 979, 199 Ky. 284. 

42 C.J. p 679 note 30. 

33. Ill.—Benton v. Whaley, 230 HI, 
App. 309. 

34. Mich.—North Star Line v. City 
of Grand Rapids, 244 N.W. 192, 259 
Mich. 654. 

Minn—State v Palmer, 3 N.W.2d 666, 
212 Mmn. 388. 

Vt.—State V. Gamelln, 13 A.2d 204. 
Ill Vt. 245. 

42 CJ. p 677 note 97, p 679 note 33. 
Operation within city limits 
Iowa.—Star Transp. Co. v. Mason 
City, 192 NW. 873, 196 Iowa 930. 
Ohio.—Sylvania Busses v. City of 
Toledo, 160 N.E 674, 118 Ohio St. 
187. 

35. Tex.—Ex parte Beck, 241 S.W. 
172, 92 Tex.Cr. 20. 

36. Ky.—Town of Fleming v. 

Wright, 7 S.W.2d 832, 226 Ky. 129. 

42 C.J. p 680 note 36. 

37. Tex.—Ex parte Beck, 241 S.W. 
172, 92 Tex.Cr. 20. 

38. Tex.—^Ex parte Beck, supra. 
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tation business conducted partly, if not almost en¬ 
tirely, outside the city limits.39 

In accordance with these rules, a municipality 
may require a license of nonresidents who operate 
motor vehicles for hire,^® such as trucks'll or taxi¬ 
cabs,^2 and may enforce the pa 3 Tnent of such li¬ 
censes by nonresidents engaged in hauling freight 
and passengers by motor vehicle from a railroad 
station within the municipality, where they solicit 
patronage, to another town where the persons en¬ 
gaged in that business live.'*^ The fact that a mo¬ 
tor carrier has a certificate of convenience and ne¬ 
cessity for business outside the city does not ex¬ 
empt him from a municipal license tax for business 
within the city.^^ 

An ordinance requiring a license for operating 
motor vehicles for the transportation of passengers 
for hire within the city has been held to require a 
license only for business originating and concluding 
within the city,^5 ^nd it has been held not to apply 
to the operation of a bus which merely passes 
through the city on its route.'*® A reciprocity pro¬ 
vision which exempts a nonresident from require¬ 
ments of a local driver’s permit and vehicle regis¬ 
tration does not exempt a motor carrier from a li¬ 
cense tax imposed on the operation of a motor vehi¬ 
cle for hire.'*'^ 

e. Citizenship or Besidence as Qualification of 
Owner or Operator 

Under a statute which permits municipalities to li¬ 
cense motor vehicles operated for hire, a municipality 
may limit the licensing of such motor vehicles to citizens 
Of the United States. 

Under a statute which permits municipalities to 


§ 82 

license motor vehicles operated for lurep a munici¬ 
pality may provide, by ordinance, that no license 
shall be granted for any motor vehicle to be used 
for the transportation of passengers for hire with¬ 
in the municipality, except to a citizen of the Unit¬ 
ed States,*® or to the same effect may prohibit the 
issuance of a license for such a vehicle to an 
alien.*^^ Where, however, the state law permits the 
holder of a license to operate his motor vehicle for 
hire on any of the highways of the state, a city 
ordinance which precludes nonresidents from so¬ 
liciting or accepting passengers for transportation 
for hire within the municipality is invalid as being 
discriminatory and unreasonable.®® 

§ 82. Certificate of Public Convenience and 
Necessity 

Where required by statute, a motor carrier for hire, 
including a private or contract carrier where the statute 
so directs, must obtain from the designated public au¬ 
thorities a certificate of public convenience and necessity. 

In the absence of a constitutional or statutory re¬ 
quirement, a motor carrier for hire is under no ob¬ 
ligation to procure a certificate of public conveni¬ 
ence and necessity,®! However, in safeguarding 
the use of their highways the states may require 
motor carriers for hire, at least in intra-state trans¬ 
portation, to obtain certificates of public conveni¬ 
ence and necessity,®2 and in the various states stat¬ 
utes have been enacted which provide that, before 
the owner or operator of a motor common carrier 
may use the highwa 3 ^s and streets, he must obtain 
from the designated public authorities a certificate 
to the effect that public convenience and necessity 
require the proposed use or operation.®® Such 


39. Del.—Cutrona v. Wilmington, 
124 A. 658, 14 Del.Ch. 208. 

Tex.—^Ex parte Beck, 241 S.W. 172, 
92 Tex.Cr. 20. 

40. Ark.—Cooper v. Town of Green¬ 
wood, 111 S.W.2d 452, 195 Ark. 26. 

Licensing power of municipality as 
affected by residence of owner gen¬ 
erally see supra § 61. 

41. Cal.—California Fireproof Stor¬ 
age Co. V. City of Santa Monica, 
275 P. 948. 206 Cal. 714. 

Ky.—Young v. Campbellsville, 250 S. 
W. 979, 199 Ky. 284. 

4i2. Ill.—City of Chicago v. Dorband, 
18 N‘.E2d 107, 297 Ill.App. 617. 

Ky.—Commonwealth v. Kelley, 17 S. 
W.2d 1017. 229 Ky. 722. 

Vt.—State V. Gamelin, 13 A.2d 204, 
111 Vt. 245. 

43. Ky.—Young V. Campbellsville, 
250 S.W. 979, 199 Ky. 284. 

44. Ga.—Cherry v City of Atlanta, 
171 SE. 463. 47 Ga.App. 719, af¬ 
firmed 175 S.E. 563, 179 Ga. 249. 


45- Ark.—^McDonald v, Paragould, 
179 S.W. 335, 120 Ark. 226. 

Colo.—Canon City v. Kauffman, 12 
P.2d 1114, 91 Colo. 138. 

Mo.—City of St. Clair v. George, 33 
S.W.2d 1019, 225 Mo.App. 30. 

46. Colo.—Canon City v. Kauffman, 
12 P.2d 1114, 91 Colo. 138. 

47. D.C.—^District of Columbia v. 
Monumental Motor Tours, 122 F. 
2d 195, 74 App.D.C. 147. 

43. N.J.—Morin v. Nunan, 103 A. 

378, 91 N.J.Law 506. 

R.I.—Gizzarelli v. Presbrey, 117 A. 
359, 44 R.I. 333. 

49. R.I.—Gizzarelli v. Presbrey, su¬ 
pra. 

42 C.J. p 699 note 2. 

50. Md.—^Havre de Grace v. John¬ 
son, 123 A. 65, 143 Md. 601. 

51. Idaho.—^In re Garrett Transfer 
& Storage Co., 23 P.2d 739, 53 Ida¬ 
ho 200. 

XSllminatiiLg by axnendmeiLt from 
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hill requirement of certificate of con¬ 
venience and necessity and requiring 
only permit, for auto transportation 
companies, showed that legislature 
intentionally omitted such provision. 
—In re Garrett Transfer & Storage 
Co., supra. 

52. IT.S.—Stanley v. Public Utilities 
Commission of Maine, Me., 55 S. 
Ct. 628, 295 U.S. 76. 79 L.Ed. 1311. 

Minn-—State v. Le Febvre, 219 N.W. 

167, 174 Minn. 248. 

Tex.—^Tips V. Railroad Commission 
of Texas, Civ.App., 110 S.W.2d 585, 
error dismissed—Woolf v. Del Rio 
Motor Transp. Co.. Civ.App., 27 S. 
W.2d 874. 

Power of state to require certificate 
of interstate motor carrier see 
Commerce § 71 b (2). 

53. U.S.—^Arroyo v. Puerto Rico 
Transp. Authority, C.C.A.Puerto 
Rico, 164 P.2d 748—Travelers Ins. 
Co. V. Caldwell, C.C.A.Ark., 133 F. 
2d 649, certiorari denied 64 S.Ct. 
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statutes have generally been held valid as against 
various oibjections®^ The statutes find justifica¬ 
tion in the police power of the state, and do not 
make a carrier for hire a common carrier against 
his will.®® In construing- statutes requiring a cer¬ 
tificate of public convenience and necessity, the 
purpose of the statutes must be kept in mind.® 7 
The statutes must be construed in the interest of 


the traveling public rather than in the interest of 
the operators of the vehicles.®® 

Under such laws the operation of such vehicles 
as common carriers without such a certificate is un¬ 
lawful®^ and may be enjoined by the courts, as 
considered infra § 95, or, as discussed infra § 93, in 
some jurisdictions, cessation of operation may be 
ordered by the commission. Operation without the 


35. 320 U.S. 736, 88 L.Ed. 436— 
Tilton V. Model Taxi Corporation, 
C.CA.NT., 112 F.2d 86—First Nat. 
Bank v. Holliday, C C.A Tex., 47 
F.2d 67—Tilton v. Model Taxi Cor¬ 
poration, D.CN.T, 23 F Supp 585 
—U. S V. Union Pac. R Co.. D.C. 
Idaho, 20 F Supp. 665. 

Ariz.—Corporation Commission of 
Arizona v People's Freight Line, 
16 P.2d 420, 41 Ariz. 158—North¬ 
east Rapid Transit Co. v. City of 
Phoenix, 15 P.2d 951, 41 Ariz 71. 

Colo—Greeley Transp. Co v. People, 
245 P. 720, 79 Colo. 307. 

Fla.—Seaboard Air-Line Ry. Co. v. 
Wells, 131 So. 777, 100 Fla. 1631. 

Mass —Boston & M. R. R. v. Cate, 
150 N,E. 210, 254 Mass 248. 

NY.—De Matteis v. McGolrick Re¬ 
alty Co., 182 N.E. 80, 259 N.T. 452 
—Surface Transp. Corp. of N. T v. 
Reservoir Bus Lines, 67 NTS.2d 
135, 271 AppDiv. 556—Yonkers R. 
Co. V. Hume, 233 N.Y S. 63, 225 
App.Div. 313—Greenberg v. City 
of New York, 274 N.Y.S. 4, 152 
Misc. 488—Greenberg v. O’Brien, 
269 N.Y.S. 458, 149 Misc. 866. 

Ohio.—Commercial Motor Freight v. 
Public Utilities Commission of 
Ohio, 33 N.E 2d 989, 138 Ohio St. 
151—Motor Freight v. Public Util¬ 
ities Commission of Ohio, 181 N.E. 
479, 125 Ohio St. 349. 

Pa.—Myers v. Maurer & Myers, 19 A. 
2d 579, 144 Pa.Super. 385—Hubert 
V. Public Service Commission, 180 
A. 23, 118 Pa Super. 128—^Whinney 
V. Public Service Commission, 176 
A. 753, 116 Pa.Super. 472—City 

Transfer Co. v. Public Service 
Commission, 93 Pa Super. 210, 

Tex—Railroad Commission of Texas 
V. Red Arrow Freight Lines, Civ. 
App, 167 S.W.2d 249—Burka Bag¬ 
ging Co. V. State, Civ.App., 131 S. 
W 2d 1111—Woolf v. Del Rio Motor 
Transp. Co., Civ.App., 27 S.W.2d 
874. 

Utah.—Gilmer v. Public Utilities 
Commission of Utah, 247 P. 284, 
67 Utah 222. 

Wyo.—^Application of Calhoun, 68 P. 
2d 591, 51 Wyo. 448. 

42 C.J. p 680 note 45. 

Certificate of public convenience and 
necessity under Federal Motor 
Carriers* Act see Commerce § 142, 

Determination of convenience and 
necessity see infra § 90. 

Necessity for certificate In case of 
existing carrier see infra ( 85. 


Particular persons or vehicles af¬ 
fected by regulation see infra § 
94. 

Renewal of certificate see infra § 132. 
Revocation of certificate see infra § 
96. 

Poroign territory 

City in foreign country was not a 
suburb of a city in the United States 
within the meaning of a statute re¬ 
quiring a certificate of convenience 
and necessity—Woolf v. Del Rio Mo¬ 
tor Transp. Co, Tex.Civ.App., 27 S. 
W.2d 874. 

“Permit” and “certificate” held syn- 
oxLymoiis 

Tex—Ex parte Truelock, 140 S.W. 
2d 167, 139 Tex.Cr. 365 

Substitution of busses for trolleys 
Where streetcar system of city was 
abandoned, and thereafter company 
which operated electric railway be¬ 
tween that city and another city was 
faced with the necessity of discon¬ 
tinuing its services, and company 
therefore substituted busses for 
trolley cars, it was not engaged in 
a new and Independent project, and 
was not required to obtain an orig¬ 
inal grant of privilege from the 
commission.—Southeastern Grey¬ 

hound Lines v Dunlap, 160 S.W.2d 
418, 178 Tenn. 546. 

54. U.S —Southern Motorways v. 

Perry, D.C.Ga., 39 P.2d 145. 

Ariz.—Corporation Commission v. Pa¬ 
cific Greyhound Lines, 94 P.2d 443, 
54 Ariz. 159. 

Cal.—^Ex parte Marriott, 22 P.2d 692, 
218 Cal. 179. 

Ky.—^Wolf v. Cumberland Coach Cor¬ 
poration, 181 S.W.2d 61, 297 Ky. 
704—^Whitney v. Newbold, 109 S.W. 
2d 406, 270 Ky. 209. 

Me.—In re Stanley, 174 A. 93, 133 
Me. 91, affirmed Stanley v. Public 
Utilities Commission of Maine, 55 
S.Ct. 628. 295 U.S 76, 79 L.Ed. 1311. 
Mass.—Roberto v. Commissioners of 
Department of Public Utilities, 160 
N.E. 321, 262 Mass. 583. 

Minn.—State v. Le Febvre, 219 N.W. 

167. 174 Minn. 248. 

Mont.—Fulmer v. Board of Railroad 
Com’rs, 28 P.2d 849, 96 Mont. 22— 
Northern Pac. Ry. Co v. Bennett, 
272 P. 987, 83 Mont. 483. 

Nev.—Public Service Commission v. 
Eighth Judicial Dist Court In And 
For Clark County, 123 P.2d 237, 61 
Nev. 245. 


Due process of law see Constitution¬ 
al Law § 659. 

Equal protection of the law see Con¬ 
stitutional Law § 518. 

Validity of statute granting cefrtifl- 
cate as of right to existing car¬ 
riers see infra § 85. 

Federal-aid highway 
Minn.—Stale v. Le Febvre, 219 N.W. 
167, 174 Minn. 248. 

55. Ky.—^Whitney v. Newbold, 109 
SW.2d 406, 270 Ky. 209. 

56. Minn.—State v. Le Febvre, 219 
NW. 167, 174 Minn. 248. 

57. R.I—Mooney v. Tuckerman, 144 
A. 891, 50 R.I. 37. 

Purpose of statutes see infra § 83. 

58. Ky.—Southeastern Greyhound 
Lines v. Taylor, 209 SW.2d 330, 
306 Ky. 767—Short Way Linos v. 
Black, 182 S.W 2d 17, 298 Ky. '67 
—Cardinal Bus Lines v. Consoli¬ 
dated Coach Corporation, 72 S W 2d 
7, 254 Ky. 586—Consolidated Coach 
Corporation v. Kentucky River 
Coach Co., 60 S.W.2d 127, 249 Ky. 
65. 

59. Ky.—Black v. Palmer, 168 S.W. 
2d 752, 293 Ky. 231. 

Mont.—Corpus Juiis cited In North¬ 
ern Pac. Ry. Co. v. Bennett, 272 
P 987, 989, S3 Mont 483. 

N.Y —International Ry. Co- v. Ba¬ 
rone, 284 N.Y.S. 122, 246 App.Div. 
450—Colonial Motor Coach Corpo¬ 
ration V. Cayuga Omnibus Corpo¬ 
ration, 243 N.YS. 145, 137 Misc. 
199, affirmed 244 N.Y.S. 777, 230 
App.Div. 773. 

N.D —Miller v. State Auto Ins. Ass'n, 
21 N.W.2d 621, 74 ND. 306—In re 
Russell, 281 N.W. 239, 68 N.D. 447 
42 C J. p 681 note 46. 

Inadequate service furnished, by oth¬ 
er carrier 

Fact that permittee was not fur¬ 
nishing adequate motor transporta¬ 
tion did not justify defendants in 
entering into competition without 
permit.—Stoner v. Underseth, 277 P. 
437, 85 Mont. 11. 

Operation under void certificate 
Where commission’s order renew¬ 
ing trucker’s certificate of public 
convenience was void, trucker was 
without authority to engage In truck¬ 
ing operations, since a void order is 
no order.—McCormick v. Pennsyl¬ 
vania Public Utility Commission, 30 
A.2d 327, 151 Pa.Super. 196. 
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required certificate of public convenience and ne- J 
cessity is unlawful notwithstanding the owner or ! 
operator has obtained other required permits or li- ! 
censes,60 such as a general motor vehicle license i 
obtained from the state^i or a license granted by 
the municipality in which the vehicle is operated.62 
The fact that the proper authorities fail or neglect 
to act on an application does not authorize opera¬ 
tion without the required certificate.®2 

Private motor vehicles or carriers. In the ab¬ 
sence of statutory requirement, a certificate of pub¬ 
lic convenience and necessity need not be obtained 
by a private motor vehicle operator carrying his 
own goods in furtherance of his private business®^ 
or by a private carrier by motor vehicle.®® In 


some jurisdictions, however, statutes prohibit pri¬ 
vate carriers by motor vehicle from operating on 
the state highways without first having obtained 
a certificate of public convenience and necessity,®® 
especially where the carriers operate in continuous 
and recurring carriage.®" Such statutes have been 
held valid.®® The requirement does not convert a 
private carrier into a common carrier,®® 

P'lihlic board or commissio7t. It is customary for 
the legislatures, after having made provision for a 
certificate of public convenience and necessity, to 
vest in a designated board, department, or commis¬ 
sion the administrative function of granting the 
certificate.'^® This may be done by the legislatures 
within constitutional limits.'^l On the other hand. 



GO. Iowa.—State v. Mercer, 246 N. 
W. 406, 215 Iowa 611 

l^icense issued "by state board of 
cg,ualization 

Cal.—People v. StolzofC, 162 P.2d 743, 
71 Cal.App.2d Supp. 849. 

61. Pa.—Scranton R. Co. v. Walsh, 
P.U.R.1916D 18. 

Utah.—Public Utilities Commission 
V. Garviloch, 181 P, 272, 54 Utah 
406. 

62. Ariz.—^Northeast Rapid Transit 
Co. V. City of Phcenix, 15 P.2d 951, 
41 Ariz. 71. 

Utah.—Public Utilities Commission 
V. Garviloch, 181 P. 272, 54 Utah 
406. 

63. Mont.—Northern Pac. Ry. Co. v. 
Bennett, 272 P. 987, 83 Mont. 483. 

Remedy is 1by maaidatuus to compel 
action 

Mont.—Northern Pac. Ry. Co. v. 
Bennett, supra. 

64- Okl.—Beverly v. Elam, 162 P.2d 
180, 196 Okl. 15. 

65. Ohio.—Lake Shore Electric Ry. 
Co. v. Public Utilities Commission 
of Ohio, 154 N.E. 239. 115 Ohio St 
311. 

Pa.—^Aronimink Transp. Co. v. Pub¬ 
lic Service Commission of Pennsyl¬ 
vania, 170 A. 375, 111 Pa.Super. 414 
—Frantz v. Public Service Com¬ 
mission of. Pennsylvania, 93 Pa. 
Super. 416. 

Statutes requiring motor common 
carriers to obtain certificate as ap¬ 
plicable to private earners see in¬ 
fra § 94. 

66. Fla.—Riley v. Lawson, 143 So. 
619, 106 Fla. 521—Gaboon v. Smith, 
128 So. 632; 99 Fla. 1174, reversed 
on other grounds Smith v. Cahoon, 
51 S.Ct 582, 283 US. 553. 75 L.Ed. 
1264. 

Ga.—Montgomery & Atlanta Freight 
Lines V. Georgia Public Service 
Commission, 166 S E. 200, 175 Ga. 
826. 

Mont.—Barney v. Board of Railroad 
Com'rs, 17 P.2d 82, 93 Mont 115. 


94. ; 

67. Fla.—Riley v. Lawson, 143 So. 
■619, 106 Fla. 521. 

68. Fla—Riley v. Lawson, supra. 
Mont—Board of Railroad Com’rs v. 

Reed. 58 P.2d 271, 102 Mont 382 
—Barney v. Board of Railroad 
Com’rs. 17 P.2d 82. 93 Mont 115. 
'^The factor of contuiuous and re^ 
currlug- carriage creates a traffic con¬ 
dition on the highways which justi¬ 
fies special regulations based on such 
factor.”—Riley v. Lawson, 143 So. 
619, 627, 106 Fla 521. 

69. Md.—Rutledge Co-op. Ass’n, 
Inc., V. Baughman, 138 A. 29, 153 
Md. 297, 56 A.L.R. 1042. 

70. U.S.—^Arroyo v. Puerto Rico 
Transp. Authority, D.C.Puerto Rico, 
66 P.Supp. 1022, affirmed, C.C.A., 
164 F.2d 748. 

La,—^Herrin Transfer & Warehouse 
Co. V. Louisiana Public Service 
Commission, 157 So. 785, 180 La. 
847—Griffon v. Villia, 120 So. 50, 
167 La. 683. 

Mich,—Giaras v. Michigan Public 
Service Commission, 3 N.W.2d 268, 
301 Mich. 262. 

Mo.—State ex rel. Potashnick Truck 
Service v. Public Service Commis¬ 
sion, App., 129 S.W.2d 69. 

Neb.—In re Moritz, 23 N.W.2d 545, 
147 Neb. 400—Marconnit v. Effen- 
berger, 283 N.W. 226, 135 Neb. 564 
—Yellow Cab & Baggage Co. v. 
Publix Cars, 253 N.W. 80. 126 Neb. 
138. 

Tenn.—^Hoover Motor Exp. Co. v. 
Taylor, 203 S.W.2d 366, 185 Tenn. 
88 . 

Utah.—Fuller-Toponce Truck Co. v. 
Public Service Commission, 96 P.2d 
722, 99 Utah 28. 

W.Va.—Reynolds Transp. Co. v. 
Public Service Commission, 26 S.E. 
2d 519, 125 W.Va. 690. 

42 C.J. p 680 note 44. 
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Power and discretion of board or 
commission in granting certificate 
see infra §§ 86-90. 

Transfer of jurisdiction from state 
tax commission 

Ky.—City of Ashland v. Beckham, 
111 S.W.2d 575, 271 Ky. 96. 

Ownership of certificate 

Public service law was enacted 
only for purpose of regulation and 
supervision of public utilities named 
in act, and did not give to depart¬ 
ment of public serv'ice any authority 
to decide questions between Individ¬ 
uals who contended for ownership 
of a certificate issued by the depart¬ 
ment for operation of motorbusses.— 
State ex rel. Northeast Transp. Co. 
V. Schaaf, 86 P.2d 1112, 198 Wash. 52. 

71- Mass.—Commonwealth v. Rear¬ 
don, 185 N.E. 40, 282 Mass. 345. 
Minn.—State v. Le Febvre, 219 N.W. 

167, 174 Minn. 248. 

42 C J. p 686 notes 82-86. 

Delegation to executive agency gen¬ 
erally see Constitutional Law § 
138 b (14). 

Standard fixed by legislature 

Motor vehicle transportation act, 
requiring public service commission 
to grant certificate to common motor 
earner on finding that public conven¬ 
ience and necessity require it, fur¬ 
nishes sufficient standard for guid¬ 
ance of commission.—Clintonville 
Transfer Line v. Public Service Com¬ 
mission, 21 N.W.2d 5, 248 Wis. 59. 

City ordinance conferring power 
on board of public service to grant 
certificates of necessity and conven¬ 
ience to public movers is not invalid 
on ground that it delegates legis¬ 
lative authority, even though it em¬ 
powers the hoard in general terms 
to ascertain whether applicant comes 
\7ithin its specifications.—^Ex parte 
Lockhart, 171 S.W.2d 660, 350 Mo. 
1220. 
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a particular board or commission is without au¬ 
thority to require a certificate of public convenience 
and necessity where such power has not been con¬ 
ferred by the constitution or statutes.'^^ 

Certificate required by municipality. Where au¬ 
thorized by constitutional, statutory, or charter pro¬ 
visions, a municipality may require that the owner 
or operator of a motor carrier for hire obtain a 
certificate of public convenience and necessity.'^* 
An ordinance requiring such a certificate must be 
construed to effectuate its intent.'^^ 

§ 83. - Nature and Purpose of Require¬ 

ment 

Statutes requiring motor carriers to obtain certifi¬ 
cates of public convenience and necessity are regulatory 
in nature, and are designed to protect and safeguard pub¬ 
lic interests. 

A statute containing the requirement that a cer¬ 
tificate of public convenience and necessity be had 
as a condition precedent to the construction or ex¬ 
tension of motor transportation service as a public 
utility is a regulatory statute.'^^ The primary pur¬ 


poses of such statutes are to give the designated 
commission power to regulate and control the op¬ 
eration of motor vehicle transportation servicers 
so as to prevent ruinous or unrestricted competi¬ 
tion between the operators of such public utilities, 
and to protect and safeguard public interests and 
promote public convenience and necessity.'^* Ac¬ 
cordingly, the purpose of such laws is to permit or 
compel the establishment of regular and dependable 
service only where public necessity and convenience 
require it^s and not to oppress or restrain such 
utilities so as to monopolize the use of the high¬ 
way, under permit,or to create a property right 
in any particular route in the recipient of any such 
certificate,®! or to permit unrestricted operation at 
the whim of an operator, or on the mere permission 
of the commission acting at will.®-^ 

Personal advantage. Whatever personal advan¬ 
tage or benefit inures to the recipient of such a 
certificate is an incident to the carrying out of 
the purpose of serving the public convenience and 
necessity, but is not an object of the statute.®® 


72. Ark.—^Arkansas Railroad Com¬ 
mission V. Independent Bus Lines, 
285 S.W. 388, 172 Ark. 3. 

42 C J. p 680 note 44 [a]. 

73. Mo.—Ex parte Lockhart, 171 S. 
W.2d 6C0. 350 Mo. 1220. 

Tex.—Fletcher v, Bordelon, Civ.App., 
56 S.W.2d 313, error refused. 

Validity of ordlnazLces 

(1) Ordinance providing for licens¬ 
ing of taxicabs was held not to leave 
granting or withholding of certifi¬ 
cates of convenience to unregulated 
will of city government, but to pre¬ 
scribe suitable rules of action to de¬ 
cide whether certificates should be 
granted or withheld.—City of Wichi¬ 
ta V. Home Cab Co., 42 P.2d 972, 141 
Kan. '697. 

(2) Ordinance requiring certificate 
of convenience and necessity to oper¬ 
ate busses on public streets was not 
void as in conflict with statute dele¬ 
gating power to state public service 
commission where the city was with¬ 
in that class of cities from which 
the grant of power to the public 
service commission was excluded.— 
Denny v. Brady, 163 N.E. 489, 201 
Ind. 59. 

Omission of power from city charter 
City was not precluded from grant¬ 
ing franchises or certificates of con¬ 
venience and necessity for motor 
carriers to operate in city and its 
environs because city’s charter did 
not give city such authority, in view 
of act conferring on municipalities 
exclusive power to regulate local 
transportation systems beyond their 
corporate limits, since act became a 


part of city's charter.—City Transp. 
Co. V. Pharr, Tenn., 209 S.W.2d 15. 

74. Tex.—Fletcher v. Bordelon, Civ. 
App , 56 S.W.2d 313, error refused. 

75. Cal.—Motor Transit Co v. State 

R. Com., 209 P. 586, 189 Cal. 573— 
People V. StolzofE, 162 P.2d 743, 71 
Cal.App.2d Supp. 849. 

Neb.—In re Moritz, 23 N.W.2d 545, 
147 Neb, 400—^In re Application of 
Port Crook-Bellevue Boulevard 
Line, 283 N.W. 223, 135 Neb. 558. 

76. Cal—Motor Transit Co, v. State 
R Commission, 209 P. 586, 189 Cal. 
573. 

Mich.—People v. Carr, 203 N.W. 948, 
231 Mich. 246. 

77. Ark.—Potashnick Truck Service 
V. Missouri & Arkansas Transp. 
Co., 157 S.W.2d 512, 203 Ark. 506. 

Hawaii—Territory v. Fung, 34 Ha¬ 
waii 52. 

Neb.—Yellow Cab & Baggage Co. v. 
Publix Cars, 253 N.W. 80, 126 Neb. 
138. 

S.D.—^Application of Dakota Trans¬ 
portation of Sioux Palls, 291 N.W. 
589, 67 SD. 221, 

WVa.—Monongahela West Penn 

Public Service Co. v. State Road 
Commission of West Virginia, 139 

S. E 744, 104 W.Va. 183, error dis¬ 
missed State Road Commission of 
West Virginia v. Monongahela 
West Penn Public Service Co, 49 
S.Ct. 35, 278 U.S. 564, 73 L.Ed. 508. 

42 C.J. p 681 note 63. 

78. Ill.—Bartonville Bus Line v. 
Eagle Motor Coach Line, 157 N.E. 

, 175, 326 Ill. 200. 

I N.C.—Atlantic Greyhound Corp. v. 
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North Carolina Utilities Commis¬ 
sion, 47 S.E.2d 473, 229 N.C. 31 

Ohio.—Hazelton v. Public Utilities 
Commission of Ohio, 60 N.E.2d G73, 
145 Ohio St. 34—^Allman Transfer 
& Moving Co. V. Public Utilities 
Commission, 54 N.E 2d 958, 143 

Ohio St. 292—^Adams v. Public 
Utilities Commission, 47 NE2d 
773, 141 Ohio St. 255—Johnson v. 
Public Utilities Commission of 
Ohio, 157 N.E. 475, 116 Ohio St. 
727. 

Old.—Missouri, Kansas & Oklahoma 
Coach Lines v. State, 81 P.2d 664, 
183 Okl. 3. 

42 C.J. p '681 note 64. 

To protect system of highways 

Fla.—State ex rel. Fohl v. Karel, 180 
So. 3, 131 Fla. 305. 

To protect transportation system 

N.Y.—Surface Transp. Corp of N. T. 
V. Reservoir Bus Lines, 67 N.Y S. 
2d 135, 271 App.Div. 556. 

S D.—^Application of Megan, 5 N.W.2d 
729, 69 S.D. 1. 

79. Ohio.—Scioto Valley R., etc., Co. 
V. Public Utilities Commission, 154 
N.E. 320, 115 Ohio St. 358. 

42 C J. p 681 note 55. 

80. Mich.—People v. Carr, 203 N.W. 
948, 231 Mich. 246. 

42 C J. p 681 note 66. 

81- Ohio.—Estabrook v. Public Util¬ 
ities Commission, 147 N.E. 761, 112 
Ohio St. 417. 

82. Ohio—McLain v. Public Utili¬ 
ties Commission, 143 N.E. 381, 110 
Ohio St. 1. 

83, Fla.—Central Truck Lines v. 
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§ 84. - Nature and Effect of Certificate 

a. In general 

b. Rights and duties under certificate 

c. Transfer, lease, or mortgage of cer¬ 
tificate 

a. In General 

A certificate of public convenience and necessity to 
operate a motor carrier ordinarily is regarded as a per¬ 
sonal license or permit rather than property or a con¬ 
tract or franchise. 

A certificate of public convenience and necessity 
to operate a motor carrier is nothing more than 
written evidence that the person obtaining it has 
complied with the provisions of the statute and the 


§ U 

reasonable rules and regulations of the commis- 
sion.S4 ii is in the nature of a permit or license^^ 
which is personal in character.^® It is not propcr- 
tyST and does not add to the recipient’s capital as¬ 
sets.®® The operation over the public highways un¬ 
der such certificate does not entitle the holder to 
credit his capital assets with any sum for good will 
or going concern.®® 

Certificate as contract or franchise. It has been 
held that a certificate of public convenience and 
necessity is not a franchise^® or a contract.®^ In 
some jurisdictions, however, it has been held that 
such a certificate constitutes a contract between the 
carrier and the state,and that the certificate 
grants a right in the nature of a limited®® or spe- 


Railroad Commission, 160 So. 26, 
118 Fla. 555. 

Ga.—'Corpus Juris quoted in South¬ 
eastern Greyhound L. v. Georgia 
Pub. Serv. Com’n., 181 S.E. 834, 
839, 181 Ga. 75, 102 A.L.R. 517. 

Ohio.—^Allman Transfer & Moving 
Co. V. Public Utilities Commission, 
54 N.E.2d 958, 143 Ohio St. 292— 
Adams v. Public Utilities Commis¬ 
sion, 47 N.E 2d 773, 141 Ohio St. 255 
—Johnson v. Public Utilities Com¬ 
mission of Ohio, 157 N.’E. 475, 116 
Ohio St. 727. 

Tox.—Metro Bus Lines v. Railroad 
Commission, Civ.App., 188 S,W.2d 
210, reversed on other grounds 191 
S.W.2d 10, 144 Tex. 420. 

42 C.J. p 681 note 59. 

84. Ark.—^Kinder v. Looney, 283 S. 
W. 9, 171 Ark. 16. 

85. Ill.—Railway Express Agency v. 
Illinois Commerce Commission, 28 
N.E.2d 116, 374 Ill. 151. 

Mo.—^Ex parte Lockhart, 171 S,'W.2d 
660, 350 Mo. 1220. 

Neb.—In re Moritz, 23 N.W.2d 545, 
147 Neb. 400—^In re Application of 
Fort Crook-Bellevue Boulevard 
Line, 283 N.W. 223, 135 Neb. 558. 

Construction and effect of license in 
general see infra §§ 119-122. 

Eftect of certificate as of right is¬ 
sued to existing carrier see infra 
§ 85 b (5). 

Revocable license 

U.S—Cannonball Transp. Co. v. 
American Stages, D.C.Ohio, 53 P.2d 
1051. 

Ohio.—Matz V. J. L. Curtis Cart¬ 
age Co.. 7 N.E.2d 220, 132 Ohio St. 
271. 

Tenn.—Southeastern Greyhound 

Lines V. Dunlap, 160 S.W.2d 418, 
178 Tenn. 546. 

Revocation of certificate see infra 
§ 96. 

In Texas 

(1) Certificate of public conven¬ 
ience and necessity is mere license 

or permit, granted by railroad com¬ 
mission, to use state highways for 


stated purposes.—^Railroad Commis¬ 
sion of Texas v. Southwestern Grey¬ 
hound Lines, Civ.App., 92 S.\V.2d 296, 
reversed on other grounds Southwest 
Greyhound Lines v. Railroad Com¬ 
mission of Texas, 99 S.W.2d 263, 128 
Tex. 560, 109 A.L.R. 1235. 

(2) Permit to operate as carrier 
over public highways partakes of 
nature of license to an individual, 
which is not revocable at will, to 
conduct specified business on the 
public highways, operation under 
which would ripen into vested right 
at least as against attack by com¬ 
peting carriers.—^Texas & N. O. R. 
Co. V. Greer, Civ.App., 117 S.W'.2d 148, 
error dismissed. 

(3) Statutory right to transfer 
such certificates with the commis¬ 
sion’s approval affixes to such cer¬ 
tificates clear property rights.— 
Houston & North Texas Motor 
Freight Lines v. Johnson, Civ.App., 
159 S.W.2d 905, reversed on other 
grounds J66 S.W.2d 78. 140 Tex. 166. 

36. Neb.—^In re Moritz, 23 N.'W.2d 
545, 147 Neb. 400—In re Applica¬ 
tion of Fort Crook-Bellevue Boule¬ 
vard Line, 283 N.W. 223, 135 Neb. 
558. 

Ohio.—^Red Eagle Bus Co. v. Public 
Utilities Commission of Ohio, ISO 
N.E. 261, 124 Ohio St. 625. 

Wyo.—Corpus Juris quoted in Appli¬ 
cation of Calhoun, 68 P.2d 591, 595, 
51 Wyo. 448. 

42 C.J. p 681 note 61. 

87. Neb.—In re Moritz, 23 N.W.2d 
545, 147 Neb. 400—In re Applica¬ 
tion of Fort Crook-Bellevue Boule¬ 
vard Line, 283 N.W. 223, 135 Neb. 
558. 

Ohio.—^Matz v. J. L. Curtis Cartage 
Co.. ‘7 N.E.2d 220. 132 Ohio St. 771 
—Blackmore v. Public Utilities 
Commission, 160 N.E. 27, 117 Ohio 
St. 554. 

Conveys no property right in streets 
or highways 

U.S.—Cannonball Transp. Co. v. 
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American Stages, D.C.Ohio, 53 P. 
2d 1051. 

Ohio.—Peck v. Public Utilities Com¬ 
mission of Ohio, 170 N.E. 364, 121 
Ohio St. 571—Pennsylvania R. Co. 
V. Public Utilities Commission of 
Ohio. 155 N.E. 694, 116 Ohio St. 80 
—Eastern Ohio Transport Corpo¬ 
ration V. Village of Bridgeport, 185 
N.E. 891, 44 Ohio App. 423, error 
dismissed 184 N.E. 852, 126 Ohio 
St. 238. 

88- Ohio.—Peck v. Public Utilities 
Commission of Ohio, 170 N B 364, 
121 Ohio St. 571—Pennsylvania R. 
Co. V. Public Utilities Commission 
of Ohio, 155 N.B. 694, 116 Ohio St. 
80. 

89. Ohio.—Pennsylvania R. Co. y. 
Public Utilities Commission of 
Ohio, supra. 

90. U.S.—Cannonball Transp. Co. v. 
American Stages, D.C.Ohio, 53 P.2d 
1051. 

Mo.—Ex parte Lockhart, 171 S.W.2d 
660. 350 Mo. 1220. 

Neb.—In re Application of Port 
Crook-Bellevue Boulevard Line, 
283 N.W. 223, 135 Neb. 658. 

Ohio.—Pennsylvania R. Co. v. Pub¬ 
lic Utilities Commission of Ohio, 
155 N.E. 694, 116 Ohio St. SO. 

Tex.—Texas & N. O. R. Co. v. Greer, 
Civ App., 117 S.W.2d 148, error 
dismissed. 

91. Ohio.—^Matz v. J. L. Curtis Cart¬ 
age Co., 7 N.E.2d 220, 132 Ohio St. 
271. 

Tex.—Metro Bus Lines v. Railroad 
Commission, Civ App, 188 S.W.2d 
210, reversed on other grounds 191 
S.W.2d 10, 144 Tex. 420. > 

Ind.—Swallow Coach Lines v. 
Cosgrove, 15 N.B.2d 92, 214 Ind. 
532. 

93. Utah.—Public Utilities Commis¬ 
sion V. Garviloch, 181 P. 272, 64 
Utah 406. 

"Let it he understood once for all, 
however, that, because we said that 
the certificate constituted a ‘limited 
I franchise,' such a statement does 
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cial^^ franchise. The consent of local authorities 
to the operation of busses when coupled with a cer¬ 
tificate of public convenience and necessity issued 
by the commission constitutes a grant of a special 

franchise.95 

b. Rights and Duties under Certificate 

The rights and duties of a holder of a certificate of 
public convenience and necessity authorizing the opera¬ 
tion of a motor carrier are to be nneasured by the terms 
of the certificate. 

The rights of a holder of a certificate of public 
convenience and necessity to operate a motor car¬ 
rier depend on the terms of the certificate.®® The 
certificate is immediately effective and the holder is 
entitled as a matter of, right to operate under it on 
compliance with existing requirements as to fees 
and insurance.®'^ 

The obligation to serve the public is inherent in 
every certificate of public convenience and neces¬ 
sity.®® The certificate holder must operate at the 
times and in the manner prescribed by the certifi¬ 
cate, thus furnishing uniform and efficient service 


to the public;®® he may not operate only when the 
weather is pleasant or when there is a chance for 
profit."^ A corporate certificate holder operating as 
a common carrier is without right to do any corpo¬ 
rate act amounting to a renunciation of its public 
duty without express legislative authority.^ How¬ 
ever, a grant of authority to institute service over 
a certain route if applicant should so desire does 
not constitute a mandatory order to supply service 
over the designated course.® A holder of a certifi¬ 
cate for the operation of a motor carrier, such as 
a taxicab, operates on the implied condition that he 
will not in operation knowingly offend against the 
public health, welfare, or morals.** 

The certificate confers on its recipient authority 
to operate a motor vehicle, as a public carrier, upon 
the public highways,^ and protects him from unlaw¬ 
ful interference by others who desire to use the 
highways for the same purpose.® The certificate 
docs not confer on the holder thereof an exclusive 
right to use the public highways of the state*^ or 
protect him from lawful competition or economic 


nox enlarge tne rights that are con¬ 
ferred under the same.”—Gilmer v. 

Public Utilities Commission of Utah, 

247 P. 284, 289, 67 Utah 222. 

94. Miss.—Teche Lines v. Board of 
Sup'rs of Forrest County, 142 So. 
24, 165 Miss. 694, reversed on other 
grounds 143 So. 486, 165 Miss. 594 

95. N.T.—City of Long Beach v. 
Public Service Commission of New 
York, 164 N.B. 653, 249 N.T. 480, 
amendment denied 166 N.B. 324, 
250 N.T. 560—Public Service Inter¬ 
state Transp. Co. v. Public Serv¬ 
ice Commission, 262 N.T S. 6, 237 
App.Div. 338, reversed on other 
grounds People ex rel. Public Serv¬ 
ice Interstate Transp. Co. v. Pub¬ 
lic Service Commission, 186 N.E. 
195, 262 N.T. 39, reargument de¬ 
nied 188 N.B. 96, 262 N.T. 632. 

Consent of municipality as condition 
precedent to issuance of certifi¬ 
cate see infra § 92 b. 

9G. U.S.—^Ashbury Truck Co. v. 
Railroad Commission of State of 
California, D.C.Cal., 52 P.2d 263, 
affirmed Asbury Truck Co. v. Rail¬ 
road Commission of State of Cali¬ 
fornia, 53 S.Ct. 94, 287 U.S. 570, 77 
L.Ed. 601. 

Cal.—Coast Truck Line v. Asbury 
Truck Co., 23 P.2d 613, 218 Cal. 
337. 

Ky.—Teary v. Union Transfer & 
Storage Co., 209 S.W.2d 77, 306 Ky. 
684—^Black Bus Line v. Consoli¬ 
dated Coach Corporation, 52 S.W. 
2d 712, 244 Ky. 740—^Black Bus 
Line v. Consolidated Coach Corpo¬ 
ration, 31 S.W.2d 917, 235 Ky. 669. 

N.D.—Miller v. State Auto. Ins. 
Ass'n. 21 N.W.2d 621, 74 N.D. 306. 


Pa.—^McCormick v. Pennsylvania 

Public Utility Commission, 30 A 2d 
327, 151 Pa.Super. 196. 

Effect of certificate to existing com¬ 
pany see infra § 85. 

97. Tex.—Smith v. Wald Transfer & 
Storage Co., Civ.App., 97 S.W.2d 
991, error dismissed. 

98. Pa.—Colombo v. Pennsylvania 
Public Utility Commission, 48 A. 
2d 59, 159 Pa.Super. 483. 

99. Cal—^Motor Transit Co. v. State 

R. Commission, 209 P. 686, 189 Cal. 
573. 

Tex.—Miller v. Tarry, Civ.App., 191 

S. W.2d 501, refused no reversible 
error. 

1. Pa.—Colombo v. Pennsylvania 
Public Utility Commission, 48 A. 
2d 59, 159 Pa.Super. 483. 

2. Ky.—Moody v. Consolidated 
Coach Corporation, 68 S.W.2d 375, 
248 Ky. 180. 

3. Wash.—Suburban Transp. Sys¬ 
tem V. Purse, 126 P.2d 266, 13 
Wash.2d 245. 

4. OperatloxL by agent 

Where certificate holder operates 
through agent, it is his duty to exer¬ 
cise reasonable supervision over the 
operations of such agents to the end 
that the taxicab is not employed in 
the violation of such condition.— 
Bisconti v. Public Utilities Commis¬ 
sion, 16 A.2d 486, 127 Conn. 267. 

5. Utah.—Public Utilities Commis¬ 
sion V. Garviloch, 181 P. 272, 54 
Utah 406. 

6. Ky.—Slusher v. Safety Coach 
Transit Co., 17 S.W.2d 1012, 229 
Ky. 731, 66 A.L.R. 1378—Hazard 
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Bus Co. V. Wells, 11 S.W.2d 413, 
226 Ky. 591. 

Utah.—Gilmer v. Public Utilities 
Commission of Utah, 247 P. 284, 
67 Utah 222. 

W.Va—Reynolds Transp. Co. v. Pub¬ 
lic Service Commission, 26 S.E 2d 
619, 125 W.Va. 690. 

42 C.J p 682 note 73. 

Grant of certificate: 

As between different applicants see 
infra § 87. 

For operation In territory served 
by other carrier see infra S 90 
c (3). 

7. Ark.—Schulte v. Southern Bus 
Lines, 199 S.W.2d 742, 211 Ark. 200. 
Mo.—State ex rel. Scofield v. Public 
Service Commission, App., 211 S. 
W.2d 547. 

Tenn—Southeastern Greyhound 

Lines v. Dunlap, 160 S.W.2d 418, 
178 Tenn. 546—Johnson Freight 
Lines v. Davis, 123 S.W.2d S20, 
174 Tenn. 51. 

"No motor carrier has any vested 
right in a continuing use of the 
highway for profit; nor in the public 
patronage over such highway, other 
than to serve its necessity and con¬ 
venience.”—Metro Bus Lines v. Rail¬ 
road Commission, Civ.App., 188 S.W. 
2d 210, 213, reversed on other grounds 
191 S.W.2d 10, 144 Tex. 420. 

“Commission is not empowered to 
give an applicant any interest in the 
highways of the State for commer¬ 
cial transportation of freight or pas¬ 
sengers, hut only to permit their 
use; the franchise may be sole, 
never exclusive, except in the sense 
that the privilege has not, as yet, 
been extended to another concern. 
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loss.* It does not give him the right to the exclu- j 
sive use of the highways through a particular ter¬ 
ritory or to exclude from such territory all others 
who do not patronize him;^ nor does it entitle ' 
him to any preference, as against a competing com- ! 
pany using a different route, in the matter of grant¬ 
ing a certificate for operation from a point beyond 
the points reached by either company under their 
original certificates.A certificate authorizing 
passenger transportation between fixed termini over 
a specified route does not give the certificate holder 
an exclusive right to carry all passengers who de¬ 
part from one of the terminals for other destina¬ 
tions and all passengers seeking entrance to such 
terminal area.^i 

Permission to substitute the type of vehicles em¬ 
ployed in operating a motorbus line does not con¬ 
stitute original authority to operate a motorbus line, 
but is only authority to alter the capacity of the 
existing service.^* 

Certificate holder as subject to laws and regula¬ 
tions. A holder of a certificate of public conveni- 
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ence and necessity holds the certificate subject to 
all law's of the state which apply,including laws 
j enacted after the certificate was issued as well as 
J laws in force at the time of issuance and in 
X some jurisdictions the statute expressly provides 
that a certificate holder holds the certificate sub¬ 
ject to the right of the state, at anj' time, to regu¬ 
late, restrict, or forbid its use.^^ The holder of a 
certificate, is subject to valid regulations pertaining 
to the operation of public service motor vehicles^® 
properly imposed by the commission.^’^ 

The certificate has been held subject to valid mu¬ 
nicipal ordinances regulating the use of the city 
streets^* and the commission in granting a certifi¬ 
cate may provide therein that it is subject to the 
ordinances of the city whost streets constitute a 
part of the route,19 although the company was op¬ 
erating vehicles before the statute was enacted.^® 
The certificate holder takes the certificate subject to 
valid municipal regulations requiring permission of 
the city to operate within the city limits,although 
the failure to obtain such permission is immaterial 


When the public convenience or 
necessity requires, the privilege may 
be recaptured, modified or restricted, 
or the like privilege extended to 
another carrier.”—^Atlantic Grey¬ 
hound Corp. V. North Carolina Util¬ 
ities Commission, 47 S.E.2d 473, 476, 
229 NC. 31. 

No right to monopoly 
Tex—Southland Greyhound Lines v. 
Railroad Commission of Texas, 
Civ-App., 73 S.W.2d 604—Texas Mo¬ 
tor Coaches v. Railroad Commis¬ 
sion, CivApp., 41 S.W.2d 1074. 
Utah.—^Union Pac. R. Co. v. Public 
Service Commission, 136 P.2cl 915, 
103 Utah 459. 

8. Idaho.—^Malone v. Van Etten, 178 
P.2d 382, 67 Idaho 294. 

Tenn.—^Hoover Motor Exp. Co, v. 
Taylor, 203 S.W.2d 366, 185 Tenn. 
88—Johnson Freight Lines, Inc. v. 
Davis, 123 S.W.2d 820, 174 Tenn. 
51. 

Tex.—Southland Greyhound Lines v. 
Railroad Commission of Texas, Civ. 
App., 73 S.W.2d 604—Texas Motor 
Coaches v. Railroad Commission, 
Civ.App., 41 S.W.2d 1074. 

-Grant of certificate to territory 
served by existing carrier see in¬ 
fra § 90 c (3). 

9. Utah.—State v. Nelson, 238 P. 
237, 65 Utah 457, 42 A.LR. 849. 

10. Wash.—State v. Department of 
Public Works. 223 P. 1048, 129 
Wash. 5 

Granting certificate as between dif¬ 
ferent applicants generally see in¬ 
fra § 87. 


11. Wash.—Shelton v. Anacortes- 
Mount Vernon Stage Co., 162 P.2d 
450, 23 Wash.2d 840. 

12. Fla.—^Florida Motor Lines v. 
State Railroad Commission. 132 
So. 851. 101 Fla, 1018. 

13. Ky.—Moody v. Consolidated 
Coach Corporation, 58 S.W.2d 375, 
248 Ky. 180. 

Tex.—City of Wichita Falls v. Bow¬ 
en, 182 S.W.2d 695, 143 Tex. 45, 154 
A.L.R. 1434. 

14. Tex.—City of Wichita Falls v. 
Bowen, supra. 

15- Tex.—City of Wichita Falls v. 
Bowen, supra. 

16. Va.—^Norfolk Southern R. Co. v. 
Commonwealth, 126 S.E. 82, 141 Va. 
179. 

Regulations of public service motor 
vehicles generally see supra |§ 44— 
57. 

17. Tex.—Metro Bus Lines v. Rail¬ 
road Commission, Civ.App., 188 S. 
W.2d 210, reversed on other 
grounds 191 S.W.2d 10, 144 Tex. 
420—^Railroad Commission of Tex¬ 
as V. .Universal Transport & Dis¬ 
tributing Co., Civ.App., 86 S.W.2d 
250, error dismissed. 

Wash.—In re Sound Transit Co., 206 
P. 931, 119 Wash. 684. 

Power to regulate generally see su¬ 
pra § 45. 

Validity of statute delegating power 
Where motor carrier was operat¬ 
ing under certificate, statute author¬ 
izing commission to make safety 

rules as conditions on which rights 
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under such certificate “may be exer¬ 
cised was valid.—Matz v. J. L. Cur¬ 
tis Cartage Co.. 7 N.B.2d 220, 132 
Ohio St. 271. 

18. Ind.—Poparad v. Indianapolis 
Rys., 39 N.E2d 781, 111 Iiid.App. 
314. 

Pa.—Commonwealth v. Kennedy, 195 
A. 770, 129 Pa.Super. 149. 

Tenn.—Tennessee Coach Co. v. May¬ 
or, etc., of City of Lenoir, 167 S. 
W.2d 335, 179 Tenn. 453, 144 A.L. 
R. 1116. 

Tex.—City of Wichita Falls v. Bow¬ 
en, 182 S.W.2d 695, 143 Tex. 45, 
154 A.L.R. 1434. 

Regulation of public service vehicles 
by municipality generally see su¬ 
pra § 45. 

Annexation by city after certificate 
issued 

Annexation to home rule city of 
territory including section of state 
highway over which bus operator 
was authorized by certificate of con¬ 
venience and necessity to operate 
motorbus lines terminated rights 
conferred by certificate with respect 
to section of highway within an¬ 
nexed territory.—City of Wichita 
Falls V. Bowen, supra. 

19. Wash.—^In re Sound Transit 
Co., 206 P. 931, 119 Wash. 684. 

20. Wash.—^In re Sound Transit Co., 
supra- 

42 C.J. p 682 note 83. 

21. Ohio.—Coney Island Motor Bus 
Corp. V. Public Utilities Commis¬ 
sion, 152 N.E. 25, 115 Ohio St. 47. 

42 C.J. p 682 note 80. 
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where the city does not complain and the certifi¬ 
cate is for operation between such city and another 

city .^2 

Persons mUhorizcd to operate under certificate. 
The right to operate under a certificate of public 
convenience and necessity inures only to the person 
to whom the certificate was issued,23 or, as consid¬ 
ered infra subdivision c of this section, to his trans¬ 
feree where a transfer is authorized and properly 
made. A certificate issued to a named individual 
does not authorize a corporation, of which the 
named individual is general manager, to engage in 
the business of common carrier by motor vehicle.^^ 

Services authorized; private carriage. The serv¬ 
ices in which a certificate holder may engage, or 
which he is under obligation to perform, depend on 
the services authorized or required by the certifi- 
cate.25 Where the certificate authorizes the hold¬ 
er to transport certain products or materials he 
may not transport other products or materials.26 


Where the certificate is limited to the right to do 
business authorized under applicant’s charter, the 
designated purposes stated in the charter should not 
be ignored in determining the services which ap¬ 
plicant may perform under its certificate.^^* 

A certificate holder, possessing only a certificate 
as a common carrier, may not act as a private car¬ 
rier of goods which he is obligated to carry under 
his certificate as a common carrier,^® but it has 
been held in the absence of statutory restriction 
that a certificate holder may act as a private carrier 
in hauling some commodity which it is not his busi¬ 
ness to carry under his certificate.^^ 

Route or territory authorized; intermediate 
points. The route or territory over which a cer¬ 
tificate holder is authorized or required to operate 
depends on the terms of the certificate^® and he 
must operate only along the route or routes speci¬ 
fied in the certificate.^'^ A holder of a certificate 
authorizing operation between two points may not 


22. Va.—Norfolk Southern R. Co. v. 
Commonwealth, 126 S.E. 82, 141 
Va. 179. 

42 C.J. p 682 note 81. 

23. Ariz.—^Northeast Rapid Transit 
Co. V. City of Phoenix, 15 P.2d 951, 
41 Ariz. 71. 

Employee 

Since firm engag-ed In transporting 
trucks and automobiles, which held 
Itself out as public conveyance, was 
required to secure permit from In¬ 
terstate Commerce Commission or 
state public service commission, 
driver who owned his own convoy 
truck, which he operated in connec¬ 
tion with firm’s business, could not 
lawfully transport vehicles in his 
own name without a permit but 
could use his equipment only for firm 
which had such permit.—Myers v. 
Maurer & Myers, 19 A.2d 579, 144 Pa. 
Super. 385. 

24. Ariz.—Northeast Rapid Transit 
Co. V. City of Phoenix, 15 P.2d 951, 
41 Ariz. 71. 

25. Cal.—Coast Truck Line v. As- 
bury Truck Co., 23 P.2d 513, 218 
Cal. 337. 

Tex.—Graham v. Dean, Civ.App., 186 
S.W.2d 692, certified question an¬ 
swered 188 S.W.2d 372, 144 Tex. 61. 
<<Express transportation business” 
(1) In determining meaning of 
quoted phrase in certificate authoriz¬ 
ing express companies to conduct 
“express transportation business,” 
rate of speed alone was not control¬ 
ling, and a distinction must be made 
between service to be accomplished 
and the facilities employed.—Rail¬ 
way Express Agency v. Pennsylvania 
Public Utility Commission, 4 A.2d 
176, 134 Pa.Super. 405. 


(2) Express company authorized 
to conduct “express transportation 
business” was not limited to em¬ 
ploying precise facilitie.s and modes 
of operation that were used in for¬ 
mer days,—Railway Express Agency 
V. Pennsylvania Public Utility Com¬ 
mission. supra. 

Bestrictiug sexrvlce to same shippers 
Certificated common carrier has 
right to transport films and supplies 
for theaters even though work is 
carried on for same shippers with 
more or less regularity.—^Hazelton v. 
Public Utilities Commission of Ohio, 
60 N.E 2d 673. 145 Ohio St. 34. 
Interchange of passengers 

Certificate to common motor car¬ 
rier properly accorded privilege of 
interchanging passengers with all 
connecting carriers in absence of 
showing of cause for exception to de¬ 
clared public policy of state requir¬ 
ing such interchange.—Florida Grey¬ 
hound Lines v. Matthews, Fla., 27 
So.2d 609. 

26. Cal —Coast Truck Line v. As- 
bury Truck Co., 23 P 2d 513, 218 
Cal. 337. 

27. Pa—Railway Express Agency v. 
Penn.^ylvania Public Utility Com- 
missLoh, 4 A.2d 176, 134 Pa.Super. 
405. 

28. Wyo.—Shikany v. Salt Creek 
Transp. Co., 45 P.2d 645, 48 Wyo. 
190. 

Common carrier acting as private 
carrier generally see Carriers § 6. 
Charging less than legal rate 

Carrier could not, by calling itself 
a contract carrier, or by charging 
less than legal rate, change its char¬ 
acter as a common carrier.—Shikany 
V. Salt Creek Transp. Co., supra. 
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29. U.S.—Sea Ins. Co. v. Sinks, C.C. 
A Ill., 166 F.2d 623. 

Tex.—Graham v. Dean, CivApp., 186 
S.W.2d 692, certified question an¬ 
swered 188 S.W.2d 372, 144 Tex. 
61. 

30. Ark.—^Duncan v. City of Jones¬ 
boro, 1 S.W.2d 58, 175 Ark. 650. 

Cal.—California Motor Transport Co. 
V. Railroad Commission, 180 P.2d 
912, 30 Cal.2d 184. 

Ohio.—^Valley Public Service Co. v. 
Public Utilities Commission, 59 N. 
E2d 40, 144 Ohio St. 352—Maurer 

V. Public Utilities Commission, 25 
N.E.2d 944, 136 Ohio St. 365. 

Tex.—Miller v. Tarry, Civ.App., 191 
SW.2d 501, refused no reversible 
error—Sunset Express v. Gulf, C. 
& S. F. Ry. Co., Civ.App., 154 S. 

W. 2d 860, error refused. 

Va.—Jessup v. Commonwealth, 5 S, 
E.2d 482, 174 Va. 133. 

Wash.—State ex rel. North Bend 
Stage Line v. Department of 
Transp., 174 P.2d 516, 26 Wash 2d 
485—S & S Auto Freight v. De¬ 
partment of Public Works, 27 P.2d 
1098, 175 Wash. 471. 

Intra-state certificate 

Certificate of convenience and ne¬ 
cessity granted by road commission 
and containing statement that it was 
not granted on consideration of pub- 
lio necessity or convenience, and that 
there v/as no finding whether the 
proposed service was already being 
adequately performed, did not oper¬ 
ate as an intra-state certificate.—■ 
Mewha v. Public Service Commission 
of West Virginia, 9 S.E.2d 868, 122 
W.Va. 305. 

31- Cal.—California Motor Trans¬ 
port Co. V. Railroad Commission, 
180 P.2d 912, 30 Cal.2d 184. 
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service intermediate points where authority to do 
so is not conferred by the certificate or the certifi¬ 
cate prohibits the servicing of intermediate points. 
On the other hand, service to intermediate points is 
proper where the certificate expressly so pro¬ 
vides ;'33 and it has been held that the authority con¬ 
ferred by a certificate to operate over designated 
routes enables the certificate holder to serve all 
towns and points on such routes unless there is an 
express or implied limitation contained in the cer¬ 
tificate to the contrary. 

Where authority is conferred to operate to a cer¬ 
tain destination, the certificate holder may not op¬ 
erate beyond the designated point^s or handle goods 
destined for places beyond the designated point. 

Combining rights under several certificates. In 
the absence of statutory regulations to the contrary, 
the operative rights under certificates separately 
granted cannot be lawfully combined for the estab¬ 
lishment of a through service without first obtain¬ 
ing the approval of the commission on a showing of 
public convenience and necessity.37 The linking 
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up or consolidation of dift'erent routes under several 
certificates is in efifect the inauguration of a new 
service and must be based on a certificate of public 
convenience and necessity authorizing such through 
service.38 In some jurisdictions, however, the stat¬ 
utes permit, under certain circumstances, the con¬ 
solidation of operative rights under several certifi¬ 
cates.^® 

Time for commencement of operations. In some 
jurisdictions the statutes fix the time within which 
operations under a certificate must be commenced.'*® 
In the absence of exceptions stated in the statute the 
operations must be commenced within the time 
fixed**^ or the certificate becomes null and void^^ 
unless prior to the expiration of the statutory period 
the holder obtains a stay of operation ±iom the com¬ 
mission.^® 

Increase in number of vehicles. The fact that 
the commission in granting to an individual a cer¬ 
tificate of convenience and necessity to operate an 
automobile stage line in accordance with its rules 
does not, in express terms, forbid him to increase 


Ky.—Union Transfer & Storage Co 
V. Huber & Huber, 97 S.W.2d 609, 
265 Ky. 736. 

Ohio.—Sott V. Public Utilities Com¬ 
mission, 150 H.E. 28, 114 Ohio St. 
283. 

S D.—^In re Sioux Falls Traction Sys¬ 
tem, 228 N.W. 179, 56 S D. 207 
Tex.—Railroad Commission of Texas 
V. Red Arrow Freight Lines, Civ. 
App, 167 SW.2d 249—Fisher v. 
Railroad Commission, Civ.App., 
138 S.W.2d 829. 

Wash.—State v. Department of Pub¬ 
lic Works, 223 P. 1048, 129 Wash. 
5. 

W.Va.—Charieston-Ripley Bus Co. v. 

Shafer, 137 S.B. 360, 103 W.Va. 337. 
Extent of territory 

Certificate holder operating a mo- 
torbus, however, has been held not to 
be restricted to precise and specific 
streets and highways named in cer¬ 
tificate, but necessarily its field or 
territory must extend to a reasonable 
distance’ on each side of its route 
and beyond its terminal points.— 
South Suburban Motor Coach Co. v. 
Levin. 269 Ill.App. 323. 

32. Okl.—Oklahoma Transp. Co. v. 

State, 177 P.2d 93, 198 Okl. 246. 

Tex.—Railroad Commission of Tex¬ 
as V. Universal Transport & Dis¬ 
tributing Co., Civ.App.p 86 S.W.2d 
250, error dismissed. 

“Closed doors” 

Expression “closed doors", when 
used by regulatory authority in con¬ 
nection with operation of motor car¬ 
rier, generally means operation of 
common carrier motor vehicle be¬ 


tween designated points or over des¬ 
ignated routes without receiving or 
discharging passengers between such 
points or over such routes.—Santee 
v. Brady. 189 S.W.2d 907, 209 Ark. 
224. 

33. Ky.—Yeary v. Union Transfer & 

Storage Co., 209 S.W.2d 77, 306 Ky. 
684. I 

Bight to service some intermediate 
points 

Ky.—Southeastern Greyhound Lines 
V. Taylor. 209 S.W.2d 330, 306 Ky. 
767. 

34. Tex.—Railroad Commission of 
Texas v- Johnson, Civ. App., 104 
S.W.2d 146. 

35. Wash.—^N’orth River Transp. Co. 

V. Denney, 271 P, 589, 149 Wash- 
489. 

36. Tex.—Sunset Express v. Gulf, 
C, & S. F. Ry. Co., Civ.App., 154 S. 

W. 2d 860, error refused. 
Interchanging freight with connect- 

ing carrier 

Authority and jurisdiction of com¬ 
mission in issuing certificates should 
not be defeated by interchanging 
freight with connecting carriers for 
carriage to points beyond points 
specified in certificate.—Sunset Ex¬ 
press V. Gulf, C. & S, F. Ry. Co., su¬ 
pra, 

37. Fla.—Central Truck Lines v. 
Railroad Commission, 160 So. 26. 
118 Fla. 555. 

Ky.—^Hyden Bus Co. v. Black, 192 S. 
W.2d 195, 301 Ky. 426. 
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Wyo.—Application of Calhoun, 68 P. 

2d 591, 51 Wyo. 448. 

Power of commission to combine or 
consolidate several certificates see 
infra § 96. 

38. Fla.—Central Truck Lines v. 
Railroad Commission, 27 So.2d 658. 

Ky.—^Eastridge v. Southeastern 
Greyhound Lines, 133 S.W.2d 95, 
280 Ky. 392. 

Ohio.—Pennsylvania R. Co v. Public 
Utilities Commission of Ohio, 15b 
N.E. 694, 116 Ohio St. 80. 

Okl.—Enid Transfer & Storage Co. v. 
State, 190 P.2d 150. 

39. Statute held valid 

Tenn.—^Johnson Freight Lines v. Da¬ 
vis, 123 S.W.2d 820, 174 Tenn, 51. 

40. Purpose of statute 

Primary intent of statute requiring 
grantee of certificate of public con¬ 
venience and necessity to operate bus 
line to commence operation within a 
designated number of days is to ben¬ 
efit public.—Straight Creek Bus v. 
Saylor, 185 S.W.2d 253, 299 Ky. 309, 
appeal dismissed 65 S.Ct. 1201, 325 
U.S. 835, 89 L.Ed. 1962. 

41. Bef-usal of office of defense 
transportation of federal government 
to permit operations within statu¬ 
tory period was no excuse.—Straight 
Creek Bus v. Saylor, supra. 

42. Ky.—Straight Creek Bus v. 
Saylor, supra. 

43w Ky.—Southeastern Greyhound 
Lines v. Goodlette, 194 S.W.2d 510, 
802 Ky. 265. 
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the number of his vehicles has been said not to give 
him the right to increase such number without the 
consent of the commission.'^^ 

c. Transfer, Lease, or Mortgage of Certificate 

(1) In general 

(2) Proceedings to obtain commission’s 

consent 

(1) In General 

Where authorized by statute, a certificate of public 
convenience and necessity to operate a motor carrier may 
be transferred, leased or mortgaged with the consent of 
the designated public board or commission. 

In the absence of statutory permission a certifi¬ 
cate of public convenience and necessity granted to 
the owner or operator of a public service motor ve¬ 
hicle is not transferable.'^^ Some statutes, how¬ 
ever, permit the transfer of such a certificate, 
usually with the consent or approval of a designat¬ 
ed board or commission.47 Where the certificate 


has been transferred with the consent of the com¬ 
mission, the transferor may not resume service over 
the same route without first obtaining a new certifi¬ 
cate of public convenience and necessity,^8 and the 
transferee must operate in accordance with the 
rights conferred by the certificate.^^^ Where the 
certificate is no longer in force, a transfer, although 
approved by the commission, vests no rights there¬ 
under in the transferee.^O 

Succession or descent. A certificate of public 
convenience and necessity does not pass by suc¬ 
cession or descent®^ unless provision therefor is 

made by statute.^^ 

Transfer of part of certificate. It has been held 
that a statute permitting the transfer of a certifi¬ 
cate with the consent o-f the commission does not 
authorize a transfer of a part of the certificate,53 
but it has also been held under a statute authoriz¬ 
ing the sale of a certificate with the commission’s 
approval that the commission may allow the division 


44. Utah.—Gilmer v. Public Utilities 
Commission of Utah, 247 P. 284, 67 
Utah 222. 

Regulations as to service generally 
see supra § 52. 

45. Wyo.—Corpus Juris CL^oted In 
Application of Calhoun, 68 P.2d 
591, 595. 61 Wyo. 448. 

42 C.J. p 681 note 62. 

Transfer of rights under motor ve¬ 
hicle license generally see infra §§ 
123, 124. 

48. Fla.—University City Transfer 
Co. V. Florida Railroad Commis¬ 
sion. 168 So. 413, 124 Fla. 308. 

47. Fla.—University City Transfer 
Co. V. Florida Railroad Commis¬ 
sion, supra. 

Neb.—In re Moritz, 23 N.W.2d 545, 
147 Neb. 400—Marconnit v. Effen- 
berger, 283 N.W. 226, 135 Neb. 564 
—In re Application of Port Crook- 
Bellevue Boulevard Line, 283 N.W. 
223, 135 Neb. 558. 

Ohio.—Columbus Motor Express v. 
Public Utilities Commission of 
Ohio, 183 N.E. 782, 126 Ohio St. 
11—Blackmore v. Public Utilities 
Commission, 160 N.B. 27, 117 Ohio 
St. 554. 

Tex.—Central Freight Lines v. C. & 
S. Motor Freight Lines, Civ.App., 
125 S.W.2d 615—Railroad Commis¬ 
sion of Texas v. Rau, Civ.App., 45 
S.W.2d 413, error dismissed. 

Wyo—^Application of Calhoun, 68 P. 
2d 591, 51 Wyo. 448. 

Operation, prior to enactment of stat- 
ute 

Fact that individual operated stage 

line before public utilities act was 

adopted did not give him property 

right which he could transfer with¬ 


out being controlled by commission. 
—Gilmer v. Public Utilities Commis¬ 
sion of Utah, 247 P. 284, 67 Utah 222. 
Validity of agreement 

(1) Agreements held valid. 

Tex —Kennedy v. McMullen, Civ. 

App,, 39 S.W.2d 168, error refused. 
Vt.—F. A. Jewett & Son v. Smardon, 
144 A. 683, 101 Vt. 488. 

(2) Agreement held void.—Gregory 
V, Lewis, 167 S.W.2d 499, 205 Ark. 
68 . 

Batlllcatlon of contract 
Tex.—Railroad Commission of Texas 
V. Rau, Civ.App., 45 S.W.2d 413, er¬ 
ror dismissed. 

Recovery on contract conditioned on 
approval 

Okl —Spurgin v. Bennett, 168 P.2d 
134, 196 Okl. 673. 

Effect of transfer on existing lia¬ 
bilities 

(1) Motor carrier, which succeed¬ 
ed to business, rights, assets, and 
certificate of convenience and neces¬ 
sity of another motor earner, suc¬ 
ceeded to other's existing liabilities 
to extent of assets acquired.—Shat- 
tuck V. Pickwick Stages Corporation, 
11 P.2d 996, 135 Kan. 602. 

(2) Liability of motor carrier 
which purchased business, rights, 
and assets of another motor earner 
and received transfer of certificate 
of convenience and necessity contain¬ 
ing order of public service commis¬ 
sion requiring it to assume duties 
and liabilities under certificate did 
not include unpaid rent of garage 
leased by former motor carrier, since 
such liability does not exist by vir¬ 
tue of certificate.—^Mank v. Southern 
Kansas Stage Lines Co., 56 P.2d 71, 
143 Kan. 642. 


District court was without Juris- 
diction to assign or transfer a cer¬ 
tificate where under the statute the 
power of the court is limited to the 
enfore.-'mont of the commission’s or¬ 
ders.—Marconnit v. Effenberger, 283 
N.W. 226, 135 Neb. 564. 

48, Okl—Turner v. State, 76 P.2d 
254, 182 Okl. 81. 

48. Restriction against serving in. 
termediate points 

Cal —California Motor Transport Co. 
V. Railroad Commission, 180 P.2d 
912, 30 Cal.2d 184. 

50. Tex.—T. S. C. Motor Freight 
Lines v. Vanway Express Co., Civ. 
App., 148 S.W 2d 899, error dis¬ 
missed, Judgment correct. 

51. Neb.—Ill re Application of Fort 
Crook-Bcllevue Boulevard Line, 283 
N.W. 223, 135 Neb. 558. 

Property subject to descent and dis¬ 
tribution generally see Descent and 
Distribution $ 8* 

52. In Oliio 

(1) Under Gen.Code § 614-87 a, the 
personal representative of a deceased 
certificate holder succeeds to the 
rights of a holder under the certifi¬ 
cate—Pennsylvania R. Co. v. l^ublic 
Utilities Commission of Ohio, 155 N. 
E. 694, 116 Ohio St 80. 

(2) Prior to the enactment of this 
statute the certificate did not pass by 
succession —Estabrook v. Public 
Utilities Commission, 147 NE. 761, 
112 Ohio St. 417—^Westhoven v. Pub¬ 
lic Utilities Commission, 147 N.E. 
759, 112 Ohio St. 411. 

53. Ohio.—Braddock v. Public Util¬ 
ities Commission, 27 N.E.2d 1016, 
137 Ohio St. 69. 
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of the certificate and approve the sale of less than 
the whole thereof.^^ 

LeaS£ of certificate. A certificate of public con¬ 
venience and necessity may not be leased, and the 
commission may not consent to a lease,unless a 
lease is authorized by statute.56 A statute permit¬ 
ting the transfer of certificates with the consent of 
the commission does not authorize a lease of the 

certificate.^^ 

Mortgage of certificate. Under a statute author¬ 
izing a certificate of public convenience and neces¬ 
sity to be sold, assigned, leased, or transferred with 
the commission's consent, a chattel mortgage of the 
certificate has been held valid as between the par¬ 
ties thereto and the certificate may be sold to satis¬ 
fy the debt, although the transaction has not been 
approved by the commission.^* 

Discretion of commission. The statutes confer¬ 
ring power on the commission to consent to the 
transfer of certificates usually vest discretion in 
the commission,59 which, as considered infra sub¬ 
division c (2) (b) of this section, will be interfered 
with only where it has been abused. 

(2) Proceedings to Obtain Commission's 
Consent 

(a) In general 

(b) Review 

(a) In General 

The consent of the commission to a transfer of a cer¬ 
tificate of public convenience and necessity to operate a 


motor carrier must be obtained by proceeding in the man¬ 
ner prescribed by the statute. 

In order to obtain the consent or approval of the 
commission to a transfer of a certificate of public 
convenience and necessity to operate a motor car¬ 
rier, the method prescribed by the statute must be 
pursued.^® Where the statute so directs, the ap¬ 
plication must be filed jointl}’ by the transferor and 
transferee,®^ and, although the statute does not 
specify the person who shall make the application, 
it is proper for the commission to require that both 
the transferor and transferee shall join in the ap¬ 
plication. However, a commission can act sua 
sponte and its action is not dependent on the ap¬ 
pearance of a party to invoke its jurisdiction, 
and the commission may, therefore, acquire juris¬ 
diction although the corporate powers of the appli¬ 
cant transferor have been suspended.®^ 

Pursuant to statutory directions, notice of the 
proceedings must be given to all parties interested®^ 
and a hearing must he had.®® The commission 
may waive its regulation requiring notice of the 
transfer of the certificate where the public inter¬ 
est is not affected.®'^ 

On the hearing of such application the commis¬ 
sion may determine the nature of the contract in¬ 
volving the sale of the certificate, the character 
and responsibility of the new owner, his ability to 
give proper and adequate service, and any other 
feature materially -affecting the sale of the certifi¬ 
cate to the purchaser.®® It is not necessary to 


54:. Tex.—Houston & North Texas 
Motor Freight Lines v. Johnson, 
166 S.W2d 78. 140 Tex. 166. 

55. Ohio.—Red Eagle Bus Co. v. 
Public Utilities Commission of 
Ohio, 180 N.E. 261, 124 Ohio St. 
625. 

50. Tex.—Thompson v. Foster, Civ. 

App., 105 S.W.2d 343. 

ITatore of lease 

Such lease or contract is not a 
transfer, lease, or assignment of part 
of certificate, but is merely lease or 
contract of a right or privilege un¬ 
der certificate authorized by statute, 
which remains property of owner.— 
Thompson v. Poster, supra. 

Statute authorizing lease of prop¬ 
erty, including franchises, does not 
permit lease of certificate.—Red 
Eagle Bus Co. v. Public Utilities 
Commission of Ohio, 180 N E. 261, 
124 Ohio St. 625. 

57. Ohio.—Red Eagle Bus Co. v. 
Public Utilities Commission of 
Ohio, supra. 

58. US—^First Nat. Bank v. Holli¬ 
day, C.C.A.Tex., 47 F.2d 67. 

59. Ohio.—Pennsylvania R. Co. v. 

60 C.J.S.-18 


Public Utilities Commission of 
Ohio, 155 N.E, 694. 116 Ohio St. 
80. 

Wyo—Application of Calhoun, 68 P- 
2d 591, 51 Wyo. 448. 

Discretion of commission in grant¬ 
ing original certificate see infra § 
86 . 

60. Fla.—^University City Transfer 
Co. V. Florida Railroad Commis¬ 
sion, 168 So. 413, 124 Fla. 308. 

Proceedings to procure certificate see 
infra § 92. 

61. Fla.—^University City Transfer 
Co. V. Florida Railroad Commis¬ 
sion, supra. 

62. Mo.—State ex rel. Benson v. 
City of St. Louis, App., 136 S.'VV.2d 
350—State ex rel. Gehrs v. Pub¬ 
lic Service Commission of Mis¬ 
souri, 114 S.W.2d 161. 232 Mo.App. 
1018. 

63. Cal—Sale v. Railroad Commis¬ 
sion, 104 P.2d 38, 15 CaL2d 612. 

64. Cal—Sale v. Railroad Commis¬ 
sion, supra. 

65. Kv.—Hazard-Hyden Bus Co. v. 

Black, 192 S.W.2d 195, 301 Ky. 

426. 


Brrors cured by subsegueut orders 
Tex.—.4rmy Post Bus Lines v. Rail¬ 
road Commission, Civ.App., 158 S. 
W.2d 872, error refused. 

Waiver of notice 

Motorbus transportation company 
which never protested or filed motion 
for rehearing on commission’s orders 
approving lease of competitors' cer¬ 
tificate to another such company, 
and authorizing additional schedules 
under such certificate, waived notice 
of hearings on applications for such 
orders.—^Army Post Bus Lines v. 
Railroad Commission, supra. 

66. Ky.—^Hazard-Hyden Bus Co. v. 
Black, 192 S.W.2d 195, 301 Ky. 426. 

Evidence held sufficient 
Pa.—^Hostetter v. Pennsylvania Pub¬ 
lic Utility Commission, 49 A.2d 862, 
160 Pa.Super. 94. 

Tex.—^Kennedy v. McMullen, Civ. 
App., 39 S.W.2d 168, error refused. 

67. Ohio.—Columbus Motor Express 
V. Public Utilities Commission of 
Ohio, 183 N.E. 78.2, 126 Ohio St. 11. 

68. Ohio —Ramsey v. Public Utili¬ 
ties Commission of Ohio, 154 N.E. 
730. 115 Ohio St 394. 
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show, or for th-e commission to determine, whether 
the public convenience and necessity require the ex¬ 
isting service,6 9 nor are such matters as the ques¬ 
tions of abandonment by the original certificate 
holder or the furnishing of adequate service by 
him'^O or alleged irregularities and technical defects 
in the original proceeding for the issuance of the 
certificate'll germane on such hearing. The com¬ 
mission ordinarily is without power to determine 
the validity of a contract for the transfer of a cer¬ 
tificate, but such matter must be determined in a 
court proceeding.On a joint application by the 
seller and purchaser wherein it is represented that 
the business rights and assets of the holder of the 
certificate were sold and transferred to the pur¬ 
chaser, the commission may assume, without decid¬ 
ing, that there was a sale as required by the stat¬ 
ute to warrant a transfer of the certificate.'^^ 

In passing on the application the commission 
must make such findings as are required by the stat- 
ute.*^^ In a proceeding to obtain the consent of 
the commission to a transfer of a certificate, the 
commission may refuse to revoke the certificate on 
the ground of abandonment where no citation or 
formal charge has been issued against the certifi¬ 
cate holder.'^S 

Dismissal or zmtMrawal of application. Where 
■the transferee has joined with the transferor in 
the application for the commission's consent to a 
■transfer of the certificate as required by statute, the 


burden is on the transferor to show that he has a 
right to dismiss or withdraw the application without 
the consent of the transferee,'^® and such withdraw¬ 
al will not be permitted where it would injuriously 
affect the interests of the transferee.'^"^ The receiv¬ 
er of a motor carrier which has no assets cannot, 
without the consent of the commission, dismiss 
an application to sell the certificate which was filed 
prior to his appointment.'^® The commission may 
not dismiss the application for formal approval of 
the transfer on the ground that the transferor had 
not signed the application where both the commis^ 
mission and the transferor had for some time au¬ 
thorized operation hy the transferee and where 
the commission is without jurisdiction to pass on 
the validity of a contract for the transfer of a cer¬ 
tificate it may not dismiss the application on the 
ground that the contract is invalid, but must with¬ 
hold any ruling on the application until its validity 
has been determined in a court proceeding.®® 

Order. The order of the commission with re¬ 
spect to its approval of a transfer of a certificate 
must be within its authority.®^ The order is to 
be construed liberally so as to make it operative 
if possible.®^ In order that an order of the com¬ 
mission may be valid it is necessary that the com¬ 
mission act thereon as a body at a stated meeting, 
or one properly called, and of which all the mem¬ 
bers had notice or an opportunity to attend.®® 

In approving a transfer of a certificate the com- 


'Pa.—Hostetter v. Pennsylvania Pub¬ 
lic Utility Commission, 49 A.2d S62, 
160 Pa Super. 94. 

'Fresiuxiption of contiii'aaiLee 

When certificate was granted to 
;motor earner, factor of necessity 
was canvassed and settled and, in 
absence of proof to contrary, com¬ 
mission was warranted in concluding 
iln subsequent proceedings for trans¬ 
fer of such carrier's rights to anoth- 
,er carrier that element of public ne- 
<iessity still existed.—Hostetter v. 
Pennsylvania Public Utility Commis¬ 
si on, supra. 

(69. Pla.—Central Truck Lines v., 
Railroad Commission of Pla., 27 So. 
2d 658—University City Transfer 
■Co. V. Florida Railroad Commis¬ 
sion, 16S So. 413, 124 Fla 308. 
pa.—^Hostetter v. Pennsylvania Pub¬ 
lic Utility Commission, 49 A. 2d 
862, 160 Pa.Super. 94. 

Tex—Houston & North Texas Mo¬ 
tor Freight Lines v. Johnson, Civ. 
App., 159 S W.2d 905, reversed on 
other grounds 166 S.W,2d 78, 140 
Tex. 166. 

70. Ohio.—Ramsey v. Public Utili¬ 


ties Commission of Ohio, 154 N.E. 
730, 115 Ohio St. 394. 

71. Ohio.—Blue Bus Co. v. Marshall, 
155 N.E. 644, 116 Ohio St. 116. 

72. Tex.—Thompson v. Poster, Civ. 
App., 105 SW.2d 343—Railroad 
Commission of Texas v. Rau, Civ. 
App., 45 S.W.2d 413, error dis¬ 
missed. 

73. Mo.—State ex rel. Gehrs v. Pub¬ 
lic Service Commission of Mis¬ 
souri, 114 S.W.2d 161, 232 Mo.App. 
1018. 

74. Mo.—State ex rel. Gehrs v. Pub¬ 
lic Service Commission of Mis¬ 
souri, 114 S.W.2d 161, 232 Mo.App. 
1018. 

75. Pla.—^University City Transfer 
Co. V. Florida Railroad Commis¬ 
sion, 168 So. 413, 124 Fla. 308. 

Revocation of certificate of public 
convenience and necessity gener¬ 
ally see infra § 96. 

70. Mo.—State ex rel. Gehrs v. Pub¬ 
lic Service Commission of Mis¬ 
souri, 114 S.W.2d 161, 232 Mo.App. 
1018. 

77. Mo.—State ex rel. Gehrs v. Pub- 
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He Service Commission of Mis¬ 
souri, supra. 

78. Ohio.—Blackmore v. Public Util¬ 
ities Commission, 160 N.E. 27, 117 
Ohio St. 554. 

79. Tex—Thompson v. Poster, Civ. 
App., 105 SW.2d 343. 

SO. Tex.—Thompson v. Poster, su¬ 
pra. 

81. Order held valid 

Mo.—State ex rel Gehrs v. Public 
Service Commission of Missouri, 
114 S.W.2d 161, 232 Mo.App. 1018- 

82, Mo.—State ex rel. Gehrs v. Pub¬ 
lic Service Commission of Mis¬ 
souri, supra. 

Merger of two carriers 

Order granting to motor carrier 
the existing certificated rights of an¬ 
other carrier and the privilege of the 
other carrier to interchange with 
motor carrier, did not authorize a 
merger and consolidation of the two 
carriers.—Hostetter v. Pennsylvania 
Public Utility Commission, 49 A.2d 
862, 160 Pa.Super. 94. 

33. Tex.—Houston & North Texas 
Motor Freight Lines v. Johnson, 
166 S.W.2d 78. 140 Tex. 166. 
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mission may not impose conditions which the stat¬ 
utes do not authorize.An order approving a 
transfer is not invalid because at the time of the 
transfer proceedings, and unknown to the commis¬ 
sion, the corporate powers of the transferor of the 
certificate had been suspended.®’® Where the com¬ 
mission enters a final order denying a transfer on 
the ground that the certificate is not in force and 
there is no appeal from such order, it is thereafter 
binding on the commission, which may not assert 
that the certificate is valid.®'® 

The commission is justified in refusing to set 
aside its order authorizing a transfer of a certifi¬ 
cate where the vacation of the order would thwart 
the commission’s duty to safeguard public interests 
with respect to the need for adequate transporta¬ 
tion facilities.®'^ 

Rehearing. A rehearing before the commission 
will not be allowed for the consideration of mat¬ 
ters which could have been presented at the origi¬ 
nal hearing.®® 

Cancellation of lease agreement. Where a lessor 
of a certificate of public convenience and necessity 
undertakes to terminate a lease agreement, pursu¬ 
ant to the terms thereof, and seeks consent of the 
commission to do so, the sole issue before the com¬ 
mission is whether the public interest would be ad¬ 
versely affected by such cancellation, and where it 
is established that the lessor is equipped to render 
satisfactory service under the certificate it has been 
held that the commission may not grant its consent 
conditionally by permitting the lessee to operate as 
the lessor’s competitor over a part of the route cov¬ 
ered by the lease.®^ 


(b) Review 

An order of the commissron with respect to a transfer 
of a certificate of public convenience and necessity to op¬ 
erate a motor carrier is subject to review by the courts 
1 in the manner and to the extent authorized by the con. 
stitution or statutes. 

An order of the commission in approving or dis¬ 
approving a transfer or lease of a certificate of 
public convenience and necessity to operate a motor 
carrier is subject to review by the courts to the 
extent that a review is authorized by statute.^® 
Where the commission erroneously decides a ques¬ 
tion of law which goes to its jurisdiction to act in 
the transfer proceedings, its determination is sub¬ 
ject to review and correction.The proceeding 
for review must be brought within the time fixed by 
statute.®^ Where the commission has approved a 
transfer, the court on review is bound to assume 
that public convenience and necessity required the 
continuance of the service and that the transferee 
had facilities and financial ability to furnish the 
needed service.®® 

The court may reverse the action of the commis¬ 
sion where it is without evidence to sustain it and 
is clearly arbitrary and capricious.®^ The consent 
to the transfer of a certificate to a purchaser who 
does not possess the qualifications essential to the 
recipient of an original certificate is an abuse of dis¬ 
cretion,®® and it is unreasonable and unlawful for 
the commission to consent to a transfer to an in¬ 
solvent purchaser.®® The action of the commission 
in approving a transfer of a certificate is errone¬ 
ous where the applicant fails to show that the pub¬ 
lic convenience and necessity would thereby be 
served and the protestant shows a lack of public 
convenience and necessity.®*^ 


84. W-Va.—^Nicely v. Public Service 
Commission, 41 S-E.Sd 297. 

85. Cal.—Sale v. Railroad Commis¬ 
sion. 104 P.2d 38. 15 Cal 2d 612. 

86. Tex.—T. S. C. Motor Freight 
Lines v. Vanway Express Co., Civ. 
App. 148 S.W.2d 899, error dis¬ 
missed, judgment correct. 

87. Cal.—Sale v. Railroad Commis¬ 
sion, 104 P.2d 38. 15 Cal.2d 612. 

83. Ohio.—Ramsey v. Public Utili¬ 
ties Commission of Ohio, 154 N.E. 
730, 115 Ohio St. 394. 

89. W.Va.—^Reynolds Transp. Co. v. 
Public Service Commission, 23 S.E. 
2d 53, 125 W.Va. 71. 

G-rant of new certificate 

Where reviewing court decided 
that protestant holder of certificate 
to operate as a common carrier of 
passengers, mail, and express by mo¬ 


tor vehicle was authorized to cancel 
lease of certificate to applicant with¬ 
out conditions imposed by commis¬ 
sion that applicant might operate 
independently of the lease as protest- 
ant’s competitor over part of the 
route, commission was not preclud¬ 
ed by the mandate from granting a 
certificate over the disputed route.— 
Reynolds Transp. Co. v. Public Serv¬ 
ice Commission, 26 S.E.2d 519, 125 
W.Va. 690. 

90. Ky.—^Hazard-Hyden Bus Co. v. 
Black, 192 SW.2d 195, 301 Ky. 426. 

Wisdom of order 

In such proceedings the court is 
not concerned with the wisdom of the 
order.—^Hostetter v. Pennsylvania 
Public Utility Commission, 49 A.2d 
862, 160 Pa.Super. 94. 

91. Cal.—Sale v. Railroad Commis¬ 
sion, 104 P.2d 38, 15 Cal.2d 612. 
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92. Colo.—^iVIayer v. Public Utilities 
Commission, 94 P.2d 125, 104 Colo- 

619. 

93. Cal.—Sale v. Railroad Commis¬ 
sion, 104 P.2d 38, 16 Cal,2d 612. 

94. N.T.—^Application of Fitzgeralds 
29 ]Sr.T.S.2d 9, 262 App Div. 393. 

99. Ohio.—Pennsylvania R. Co. v. 
Public Utilities Commission of 
Ohio, 155 N.E. 694, 116 Ohio St. 80. 

96. Ohio.—Pennsylvania R. Co. v. 
Public Utilities Commission of 
Ohio, supra. 

Good will 

Commission should withhold con¬ 
sent to transfer of certificate to ap¬ 
plicant, who Included good will, as 
capital assets to show solvency.—.. 
Pennsylvania R. Co. v. Public Utili¬ 
ties Commission of Ohio, supra 

97. Wyo.—^Application of Calhoun^ 
68 P.2d 591, 51 Wyo. 448. 
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Tile court will not, especially after the lapse of 
several years, set aside the order of the commis¬ 
sion authorizing’ a transfer because of the failure 
to publish notice required under the commission’s 
regulations.®^ Where there is substantial evidence 
to sustain the conclusions of the commission in 
approving a transfer, the probative force of the 
evidence is not reviewable by certiorari.®^ 

§ 85. - Rights of Existing Carrier 

a. In general 

b. Certificate as of right; grandfather 

clause 

a. In Greneral 

Where the statute so provides, a certificate of public 
convenience and necessity is not required of a motor 
carrier which was actually operating in good faith at 
the time the statute became effective. 

Under some statutes a certificate of public con¬ 
venience and necessity is not required of a motor 
transportation company which was actually operat¬ 
ing in good faith at the time the statute became 
effective.! Under such statute, however, a com¬ 
pany operating a through service prior to the date 
when the act became effective has no right there¬ 
after to extend its service to intermediate points 
without such certificate.'® Where the exemption 
provision is contained in an amendatory statute, it 
does not confer a franchise on a company which is 
then operating illegally without compliance with the 
original statute® and, therefor, only rights of opera¬ 
tion without a certificate which were acquired prior 
to the enactment of the original statute may be ex¬ 
ercised under the amendment without such a cer¬ 
tificate. ^ A company operating without a certifi¬ 
cate is subject to other regulations of the commis¬ 


sion, as the statute regulating such utilities and vest¬ 
ing regulatory powers in the commission is applica¬ 
ble not only to those public utilities coming into ex¬ 
istence after its passage, but likewise to those al¬ 
ready established and in operation.^ 

b. Certificate as of Bight; Grandfather Clause 

(1) In general 

(2) Persons entitled to right 

(3) Time for application 

(4) Proceedings to procure certificate 

(5) Effect of certificate; rights and du¬ 

ties under certificate 

(1) In General 

Under various statutes a motor carrier which was 
engaged in bona fide operations on a specified date, prior 
to the passage of the statute requiring a certificate of 
public convenience and necessity, is entitled as of right 
to such a certificate on complying with the statutory re. 
quirements for obtaining the certificate. 

Under various statutes a company which was en¬ 
gaged in the operation of motor transportation, in 
good faith, on a specified date, prior to the passage 
of the statute requiring a certificate of public con¬ 
venience and necessity, is not relieved from the ne¬ 
cessity of securing such a certificate as a condition 
to the operation of its vehicles thereafter but, to 
the extent that it was operating as a carrier at the 
time mentioned in the statute, it is entitled to such 
a certificate as a matter of right.^ Such statutes 
have been held valid® as a proper exercise of the 
police power of the state.® 

The provision entitling an existing carrier to a 
certificate as of right is frequently referred to as 
the ^‘grandfather clause.”!® The clause was in¬ 
cluded in the various statutes for the benefit of 


93- Ohio —Columbus Motor Express 
V. Public Utilities Commission of 
Ohio, 183 N.E. 7S2, 126 Ohio St. 11. 

99. Fla.—University City Transfer 
Co. V. Florida Railroad Commis¬ 
sion, 16S So. 413, 124 Fla. 308. 

1 . Cal.—Motor Transit Co. v State 
R. Commn., 209 P. 586, 189 Cal. 
573. 

42 C.J. p 682 note 89. 

Preferential right see infra § 87. 

2 . Cal—Motor Transit Co. v. State 
R. Commn., supra. 

42 C.J. p 682 note 90. 

3. Cal.—Motor Transit Co. v. State 
R. Commn., supra. 

42 C.J. p 682 note 91. 

4 . Cal.—Motor Transit Co. v. State 
R. Commn.. supra. 

5. Cal.—Motor Transit Co. v. State 
R. Commn, supra. 

6. Minn.—State v. Le Febvre, 219 
N.W. 167. 174 Minn. 248. 


Pa.—^Whinney v. Public Service Com¬ 
mission, 176 A. 753, 116 Pa.Supcr. 
472. 

43 C.J. p 683 notes 96, 97. 

7. Fla.—In re Edwards, 130 So, 615, 
100 Fla. 989. 

Neb.—Application of Kassebaum, 7 
N.W.2d 464, 142 Neb. 645. 

Pa,—^Whinney v. Public Service Com¬ 
mission, 176 A. 753, 116 Pa.Super. 
472—Mullin v. Public Service Com¬ 
mission, 172 A. 486, 113 Pa.Super. 
212 . 

W.Va.—Mewha v. Public Service 
Commission of West Virginia, 9 S. 
E.2d 868, 122 W.Va. 305. 

42 C.J. p 683 note 97. 

Contract or common carrier 
Word “carrier” used in Bus and 
Truck Law, providing that every car¬ 
rier actually operating in good faith 
and rendering dependable pervice by 
motor vehicle on certain date should 
be presumed to be necessary for pub- 
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lie convenience and in absence of evi¬ 
dence overcoming presumption, 
should receive certificate for routes 
established by them or territory they 
serve, means “common carrier” and 
not “contract hauler.”—State v. 
Sanderson, Mo.App., 128 S.W'.2d 277. 

8. Tex.—^Railroad Commission of 
Texas v. Rau, Civ.App., 45 S.W.2d 
413, error dismissed—Ex parte 
Sparks, 2 SW2d 449, 108 Tex Cr 
619—^Ex parte Sepulveda, 2 S.'VV.2d 
445, 108 TexCr. 533. 

42 C.J. P 683 notes 9-11. 

Substitution of motor service for 
rail service 

Fla.—Central Truck Lines v. Rail¬ 
road Commission of Florida, 182 
So. 783, 133 Fla. 190. 

9. Va.—Gruber v. Commonwealth, 
125 S.B. 427, 140 Va. 312. 

10. Miss.—^Magee Truck Lines v. 
Bond, 200 So. 586. 190 Miss. 428. 
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■carriers who were in operation on and prior to the 
specified d*ate, rather than for the serving of public 
’Convenience.il In construing the clause, all motor 
'vehicle operators must be treated alike .12 The 
clause confers on such existing carriers no rights 
different from the rights of holders of certificates 
who were not so operating,i^ except, in some juris¬ 
dictions, in the manner of obtaining such certifi¬ 
cate.!^ An applicant is entitled to a certificate 
which authorizes the operation only of the same 
number and capacity of vehicles as it was previ¬ 
ously operatingis although it would be better prac¬ 
tice if such certificate would set out the number 
and kind of vehicles that might be operated there- 
iinder.i® 

Bona fide operation. The statutes usually re- 
vquire that applicant must have been operating in 
good faith on the crucial date over the route or 
routes or within the territory for which application 
is made and has so operated since such date.i'^ 
The expression “in bona fide operation’’ suggests 
absence of evasion and excludes the idea that mere 
ability to serve as a common carrier is enough.iS 
It includes actual rather than potential or simulat- 
•ed service.'!^ The mere holding out to the public 


to carry for hire is not sufficient ,20 but other ele¬ 
ments must be considered, such as the regularity 
and extent of the operations, the equipment in use, 
whether owned or leased, the control over drivers 
and equipment, the relationship existing between 
applicant and the owner-operators, the lawfulness 
of his operation, and his responsibility to the ship¬ 
pers.-! In order to have been in bona fide operation 
as a carrier by motor vehicle, applicant must have 
had direction and control of the vehicles which do 
the carrying for him so that he is responsible both 
to the shipper and to the general public for their 
operation, and mere user, in the absence of control 
and direction, even though exclusive, is not suffi- 

cient.-2 

The requirement that there must have been a 
bona fide operation does not mean solely that the 
carrier intended regularly to act as a common car¬ 
rier at specified times and places but, in addition, 
means that the operation must have been conducted 
in reasonable conformity with the laws of the 
state.^’-S The operation of a carrier on public high¬ 
ways in defiance of the laws of a state may, in 
some circumstances, be deemed an operation not 
in good faith.24 Not every technical violation of 


W.Va.—Mewha v. Public Service 
Commission of West Virginia, 9 S- 

E. 2d 868, 122 W.Va. 305. 

11. U.S.—^McDonald v. Thompson, 
Tex., 59 S.Ct. 176, 305 U.S. 263, 83 
L.Ed 164, rehearing denied 59 S.Ct. 
356, 305 U.S. 676, 83 L.Ed. 437— 
Moore v. U. S., D.C.Mimi., 41 P. 
Supp. 786, affirmed 62 S.Ct. 1036, 
316 U.S. 642, 86 L.Ed. 1128—Loving 
V. U. S., D.C.Okl., 32 F.Supp. 464, 
affirmed 60 S.Ct. 898. 310 U.S. 609, 
84 L.Ed. 1387. 

:12- N.T.—Santini Bros. v. Malthie, 
23 N.T.S.2d 566, 260 App.Uiv. 545, 
reargument denied 25 N.T.S.2d 
1012, 261 App.Div. 847. 

"13. Ohio.—^Westhoven v. Public 
Utilities Commn., 147 M.E. 759, 112 
Ohio St. 411. 

"14. Ohio.—^Westhoven v. Public Util¬ 
ities Commn,, supra. 

■ 15 . Va.—Sheets Taxicab Co. v. 
Commonwealth, 125 S.E. 431, 140 
Va. 325. 

42 C.J. p 683 note 3. 

'16. Va.—Sheets Taxicab Co. v. Com¬ 
monwealth, supra. 

' 17. U S.—Gregg Cartage & Storage 
Co. V. U. S., D.C.Ohio, 42 P.Supp. 
266, affirmed 62 S.Ct. 932, 316 U.S. 
74, 86 LEd. 1283—Moore v. U. S., 
DC.Minn., 41 F.Supp. 786, affirmed 
62 S.Ct. 1036, 316 U.S. 642, 86 LEd. 
1128—Kline v. U. S.. D.C.Neb., 41 

F. Supp. 577. 

; Miss.—Gulf, M. & O. R. Co. v. Luter 


Motor Express, 1 So.2d 231, 190 
Miss. 523. 

Carrying property on retTum trips 
Grandfather clause does not au¬ 
thorize certificate allowing carrier 
right to carry property on return 
trips or between intermediate points, 
without proof of convenience and ne¬ 
cessity of such transportation, where 
carrier’s business theretofore had not 
included such transportation.—San¬ 
tini Bros. V. Malthie, 23 N.Y.S.2d 566, 
260 App-Div. 545, reargument denied 
25 N.T.S.2d 1012, 261 App.Div. 847. 
TransportatioxL of single load 

In determining whether carrier 
was in operation over any particular 
route on crucial date, commission’s 
determination that carrier of house¬ 
hold goods would be deemed in op¬ 
eration on such date, depending on 
whether it had carried a single load 
during two-year period before such 
date, was fair and reasonable, as 
against contention that transporta¬ 
tion of a single load any time since 
carrier’s incorporation should suffice. 
—Santini Bros. v. Maltbie, supra. 

18. U.S.—McDonald v. Thompson, 
Tex, 59 S.Ct. 176, 305 U.S. 263, 83 
L.Ed. 164, rehearing denied 59 S.Ct. 
356, 305 U.S. 676, 83 L.Ed. 437. 

19. U.S.—McDonald v. Thompson, 
supra—^Moore v. U. S., D.C.Minn., 
41 F.Supp. 786, affirmed 62 S.Ct. 
1036, 316 U.S. 642, 86 L.Ed. 1128. 

20. U.S.—Kline v. U. S., D.C.Neb., 
i 41 F.Supp. 577—^Loving v. U. S., D. 
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C.Okl., 32 F.Supp. 464, affirmed 60 

S. Ct. 898, 310 U.S. 609, 84 L.Ed. 
1387. 

Miss.—Gulf, M. & O. R. Co. v Luter 
Motor Express, 1 So.2d 231, 190 
Miss. 523. 

N.T.—Santini Bros. v. Maltbie, 23 N. 

T. S.21 566, 260 App.Div. 545, rear¬ 
gument denied 25 N.T.S.21 1012, 
261 App.Div. 847. 

21. U.S.—Moore v. U. S., D.C.Minn.. 
41 P.Supp. 786, affirmed 62 S.Ct. 
1036, 316 US. 642, 86 L.Ed. 1128 
—Kline v. U. S., D.C.Neb., 41 F. 
Supp. 577. 

22. U.S.—Moore v. U. S.. D.C.Minn, 
41 P.Supp. 786, affirmed 62 S.Ct. 
1036, 316 U.S. 642, 86 L.Ed. 1128 
—Kline v. U. S.. D.C.Neb., 41 F. 
Supp. 577. 

N.T.—^Allied Van Lines v. Maltbie, 38 
N.T.S.2d 617, 265 App.Div. 979, 

appeal denied 41 N.T.S.2d 222, 266 
App.Div. 700. 

23. N.T.—Greyvan Lines v. Maltbie, 
37 N.T.S.2d 988, 178 Misc. 968— 
Liberty Fast Freight Co. v. Malt¬ 
bie, 37 N.Y.S.2d 1000. 

24. U.S.—^McDonald v. Thompson, 
Tex., 59 S.Ct. 176, 305 U.S. 263, 83 
L.Ed. 164, rehearing denied 59 S.Ct. 
356, 305 U.S. 676, 83 L.Ed. 437. 

N.T.—Greyvan Lines v. Maltbie, 37 
N.T.S.2d 988, 178 Misc. 968—Lib¬ 
erty Fast Feight Co. v. Maltbie, 37 
N.T.S.2d 1000. 

Foreign motor carrier 
I Determination by commission that 
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a statute excludes a carrier from the classification 
of bona fide operation.25 The operation has been 
bona fide where it has been real and substantial 
and has been openly and honestly conducted with 
the knowledge of the commission and with its con- 
sent.2'6 It is not necessary, however, that the op¬ 
eration have been conducted under a certificate of 
public convenience and necessity.2'^ 

Operation pending determination of application. 
Where authorized by the statute, a motor carrier 
may continue to operate pending the determination 
of his application under the grandfather clause.^^ 

Abandonment. Where the service had been 
abandoned at the date specified in the statute, a 
certificate as of right for such service cannot be is¬ 
sued to revive such service.^® An applicant who 
applied for and obtained a certificate as of right as 
to a portion of the route over which he had been 
operating on the specified date and who waited 
for some time before applying for a certificate for 
the whole of such route may well be deemed to have 
waived and abandpned the privilege accorded by 
the statute as to such portion of the route which 
he had omitted from his original application.^^ 

Discretion of commission. Unlike the granting 
of a certificate of public convenience and necessity 
in the ordinary case, as considered infra § 86, 
where applicant seeks a certificate as an existing 
carrier and complies with the requirements of the 
statute, the commission has no discretion to deny 
the certificate, but its powers and duties are minis¬ 
terial and mandatory.31 

Contract or specialised motor carriers. In some 
jurisdictions statutes authorize the commission to 
issue specialized motor carrier certificates of con¬ 
venience and necessity to operating holders of spe¬ 


cial commodity permits in effect on a specified date 
without further proof.32 Such statutes have been 
held valid.3’3 The statutes continue in force the 
special commodity permits for the purpose only of 
constituting them a basis for the issuance of a 
certificate of convenience and necessity.34 

(2) Persons Entitled to Right 

The right to a certificate of public convenience aitdi 
necessity as of right may be availed of by the operating 
person, firm, or corporation either by itself or along with 
such others as it may choose to associate with itself 
in its application. 

The right to a certificate of public convenience 
and necessity as a matter of right may be availed 
of by the operating person, firm, or corporation ei¬ 
ther by itself33 or along with such others as it may 
choose to associate with itself in its application for 
a certificate ,*3® and such a certificate cannot be de¬ 
nied merely because on the date specified applicant 
was so engaged with another rather than individual- 
ly.37 Where it is shown that a company or its 
agent is entitled to the certificate and both agree 
that the certificate belongs to the company, it is 
immaterial which of them applies for the certifi- 
cate.33 On the other hand, the operation prior to 
the time specified by an individual does not inure to 
the benefit of a corporation or partnership thereaft¬ 
er, or at that time, organized, so as to entitle it to 
a certificate of convenience and necessity, as a mat¬ 
ter of right,39 since the right to such certificate is 
no more the subject of succession or transfer than 
the certificate itself would be.40 

A person who was operating on the date speci¬ 
fied as a restricted common carrier cannot obtain 
as of right a certificate as a general common car- 
ricr,4l 


foreign motor carrier which did, busi¬ 
ness within state in violation of stat¬ 
ute did not by acts constituting such 
violation show bona fide operation 
was not unreasonable.—Greyvan 
Lines v. Mallbie, 37 N.T.S.2d 988, 
178 Misc. 968. 

25. N.T.—Greyvan Lines v. Maltbie, 
supra. 

26. Miss—Gulf, M. & O. R. Co. v. 
Lutep Motor Express, 1 So.2d 231, 
190 Miss. 523. 

27. Miss.—Gulf, M. & O R, Co. v. 
Luter Motor Express, supra, 

29. Ala.—^Avery Freight Lines v. 
Persons, 32 So.2d 886, 250 Ala. 40. 

29, Ya.—Reynolds v. Alexandria 
Motor Bus Line, 126 S.E. 201, 143 
Va. 213. 


30. Fla—In re Edwards, 130 So. 615, 
100 Fla. 989 

31. Tex—Railroad Commission of 
Texas v. Rau, Civ.App , 45 S.W.2d 
413, error dismissed. 

32. Tex.—Railroad Commission v. 
Texas & P Ry. Co., 157 S.W.2d 622, 
138 Tex. 148. 

33. Tex.—Railroad Commission v. 
Texas & P. Ry. Co., supra 

34. Tex—Railroad Commission v. 
Texas & P. Ry. Co., supra. 

35. Va.—Carroll v. Commonwealth, 
125 S.E. 433, 140 Va. 305. 

Persons affected by special license 
and certificate regulations general¬ 
ly see infra § 94. 

36. Va.—Carroll v. Commonwealth, 
supra. 

42 C.J. p 683 note 14. 
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37. Va.—Bowman v. Commonwealth, 
125 S.E. 435, 140 Va. 299. 

38. Tex.—Railroad Commission of 
Texas v. Rau, Civ.App., 45 S W.2d 
413, error dismissed. 

39. Ohio.—Red Ball Transit Co. v. 
Public Utilities Commn, 147 N.E. 
762. 112 Ohio St. 462—Westhoven 
V. Public Utilities Commn., 147 N. 
E. 759, 112 Ohio St. 411. 

40. Ohio.—Estabrook v. Public Util¬ 
ities Commn., 147 N.E. 761, 112 
Ohio St. 417—Westhoven v. Public 
Utilities Commn., 147 N.E. 759, 112- 
Ohio St. 411. 

41. Miss.—Gulf, M & O. R. Co. v. 
Luter Motor Express, 1 So.2d 231, 
190 Miss. 523. 
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(3) Time for Application 

The application for a certificate of pubhc convenience 
and necessity as of right must be made within the time 
fixed by the statute. 

Application for a certificate of public conven¬ 
ience and necessity as of right must be made within 
the time fixed by the statute.42 Where no time for 
making the application is fixed by the statute, ap¬ 
plication should be made within a reasonable time 
and the commission may deny the application when 
it is not made within a reasonable time as required 
by its rules>3 It has been held that where the stat¬ 
ute fixes no particular time the commission may 
•grant a certificate although several years have 
elapsed since the statute became effective.'^^ 

(4) Proceedings to Procure Certificate 

A certificate of public convenience and necessity, as 
of right, to operate a motor carrier may be procured by 
proceeding in the manner prescribed by the statute. 

A certificate of public necessity and convenience, 
as of right, to operate a motor carrier may be pro¬ 
cured by proceeding in the manner prescribed by the 
statute.^5 Under some regulations such a certificate 
may be procured by the applicant making the ordi¬ 
nary application for a certificate and on the hearing 
showing that he was actually operating in good faith 
at or before the date specified.^® 

Under other regulations the certificate may be 
•procured by applicant filing an affidavit with the 
commission setting forth the facts of its prior ex¬ 
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istence and operation^'^ provided the affidavit is filed 
before the date of the passage of the statute giving 
such right, ^8 as after that date applicant must pro¬ 
ceed b^' application notice.^s 

Notice, Where neither the statute nor the rules 
of the commission require it, an applicant for a cer¬ 
tificate as of right is not required to give notice to 
anyone of his intention to apply for such a certifi- 
cate.50 

Evidence. In a proceeding to obtain a certificate 
of public convenience and necessity as of right, the 
burden is on applicant to prove the existence of the 
conditions required by the statute,^^ such as bona 
fide operation on the specified date.®^ Proof of pub¬ 
lic convenience and necessity usually is dispensed 
with by the express provisions of the statutes as to 
the route or routes or territory serviced before and 
since the crucial date.® 3 

The evidence must be sufficient to show the exist¬ 
ence of the necessary conditions prescribed by the 
statute,^^ such as the fact that applicant was en¬ 
gaged in a bona fide operation as a motor carrier on 
the prescribed date over the routes or territory for 
which the application is made.S5 The proof of bona 
fide operation on the specified date must be definite 
and well sustained, and statements by a witness or 
witnesses which are phrased in terms of generali¬ 
ties are not sufficient.®® Proof of bona fide opera¬ 
tions in commodities ordinarily is available through 
documents and records, not only because these are 


-42. N.Y.—Santini Bros. v. Maltbie, 
23 N.Y.S.2d 566, 260 App.Div. 545, 
reargument denied 25 N.Y.S.2d 
1012, 261 App.Div. 847. 

-43. Fla.—In re Edwards, 130 So. 615, 
100 Fla, 989. 

-44. La.—Leonard Truck Lines v. 
Louisiana Public Service Commis¬ 
sion. 131 So. 188, 171 La. 402. 

-45. Va.—Reynolds v. Alexandria Mo¬ 
tor Bus Line, 126 S.E. 201, 141 Va. 
213. 

;Proceedings to procure certificate of 
public convenience and necessity 
generally see infra S 92. 

-40. Va.—Reynolds v. Alexandria 
Motor Bus Line, supra—Gruber v. 
Commonwealth, 125 S.E. 427, 140 
Va. 312. 

ComniisisioxL may use its own metlu 
>ods of satisfying itself that appli¬ 
cant was operating in good faith on 
or before the date specified.—Reyn- 
.olds V. Alexandria Motor Bus Line, 
126 S.E. 201. 141 Va. 213. 

Full and fair Jxearing 
ru.s. —^Kline v. U. S., D.C.Neb., 41 F. 
Supp. 57.7. 

-47. Ohio.—Cincinnati Traction Co. v. 
Pubhc .Utilities Commn., 150 N.E. 


81, 113 Ohio St. 618—^Westhoven v. 
Public Utilities Commn., 147 N.E. 
759, 112 Ohio St. 411. 

48. Ohio.—Cincinnati Traction Co. v. 
Public Utilities Commission of 
Ohio, 150 ]Sr.E. 81, 113 Ohio St. 618. 

40. Ohio.—Cincinnati Traction Co. 
V. Public Utilities Commn., supra. 

50. Va.—^Reynolds v. Alexandria Mo¬ 
tor Bus Line, 126 S.E. 201, 141 Va. 
213. 

51. Miss.—Gulf, M. & O. R. Co. v. 
Luter Motor Express, 1 So.2d 231, 
190 Miss. 523. 

52. Miss.—Gulf, M. & O. R. Co. v. 
Luter Motor Express, supra. 

N.Y.—Liberty Fast Freight Co. v. 

Maltbie, 37 N.Y.S.2d 1000. 

Va.—^Reynolds v. Alexandria Motor 
Bus Line, 126 S.E. 201, 141 Va. 213. 

53. U.S.—^2kIcDonald v. Thompson. 
Tex.. 59 S.Ct. 176, 305 U.S. 263, S3 
LEd. 164, rehearing denied 59 S. 
Ct. 356, 305 U.S. 676, 83 L.Ed. 437. 

Fla.—Central Truck Lines v. Rail¬ 
road Commission of Florida, 182 
So. 783, 133 Fla. 190. 
iq-eb.—Application of Kassebaum, 7 
N.W.2d 464, 142 Neb. 645. 
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N.Y.—Santini Bros. v. Maltbie, 23 
N.Y.S.2d 566, 260 App.Div. 545, 

reargument denied 25 N.Y.S.2d 
1012, 261 App.Div. 847—^Liberty 

Fast Freight Co. v. Maltbie, 37 
N.Y.S.2d 1000. 

54. Miss.—Gulf, M. & O. R. Co. v. 
Luter Motor Express, 1 So.2d 231, 
190 Miss. 523. 

Evidence held sufficient 
N.Y.—Allied Van Lines v. Maltbie, 38 
N.YS.2d 617, 265 App Div. 979, ap¬ 
peal denied 41 N.Y.S.2d 222, 266 
App.Div. 700. 

42 C.J. p 683 note 3 [a]. 

Evidence held insufficient 
U.S—Kline v. U. S., D.C.Neb., 41 F. 
Supp. 577. 

55. Evidence held sufficient 

Miss.—Gulf Mobile & O. R. R. v. 
Luter Motor Express, 12 So.2d 420, 
194 Miss. 407. 

42 C.J. p 683 note 97 [c]. 

Evidence held Insufficient 
Miss.—Magee Truck Lines v. Bond, 
200 So. 586, 190 Miss. 428. 

56. Miss.—Gulf, M. & O. R. Co. v. 
Luter Motor Express, 1 So.2d 231, 

I 190 Miss. 623. 
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definite and self-explanatory but also because the 
transportation of commodities ordinarily is insep¬ 
arable from such evidence;®'^ but a box full of doc¬ 
uments is no proof unless the party relying thereon 
makes suitable tabulations or schedules thereof in a 
reasonably concrete, readily accessible, and definite 
form, and produces as a witness the person who 
made the tabulations.^^ 

Finding and order, A finding of the commission 
that the application for the certificate as of right 
has been granted is, unless and until reversed, con¬ 
clusive of the fact that the commission was satis¬ 
fied that applicant was in good faith operating on 
the date specified in the statute and an order ap¬ 
proving the application and promising to issue a cer¬ 
tificate on applicant’s compliance with certain con¬ 
ditions is an adjudication by the commission that ap^ 
plicant has complied with the statute entitling him to 
a certificate as of right, and that the certificate 
would be issued on his compliance with the rules 
and regulations of the commission^® such as the 
making of a proper financial statement®^ or the giv¬ 
ing of a proper bond.®2 An order denying grand¬ 
father rights to territory not previously served by 
the carrier does not preclude an application for a 
certificate authorizing service over such territory on 
proof of public convenience and necessity.63 

An order granting a certificate is not a final dis¬ 
position of the case or the equivalent of the issu¬ 
ance of a certificate;®^ and it is within the power 
of the commission thereafter to deny the applica¬ 
tion on discovering that applicant had abandoned 
his prior operation,®® although such order is made 
without notice or a hearing, where the statute re¬ 
quiring notice, as a condition to changing an order, 
applies only to certificates actually issued;®® and 
the later order denying the application is a final dis¬ 
position which the commission has no jurisdiction 
to set aside.®"^ 


Rehearing. Where authorized by statute, the 
commission has power to grant a rehearing.®8 A 
presumption attaches to an order of the commis¬ 
sion granting a rehearing that reasons existed for 
its action.®® 

Review. An order of the commission granting or 
denying a certificate as of right may be reviewed by 
the courts in the mode and manner and to the ex¬ 
tent authorized by constitutional or statutory regu¬ 
lations.'^® In the absence of statutory authority, 
the court is not authorized to substitute its judg¬ 
ment for that of the commission where there is sub¬ 
stantial evidence to support the finding'll or unless 
the order is manifestly against the evidence. 
However, no presumption which the law indulges in 
favor of the correctness of the commission’s finding 
will supply evidence which is lacking to support an 
order granting a certificate;'^® and an order of the 
commission granting a certificate will be reversed 
where it clearly appears without dispute that appli¬ 
cant was not engaged in bona fide operations on the 
crucial date over the route for which he applies.*^4 

Where authorized by statute, the court may mod¬ 
ify the order of the commission and enter such or¬ 
der as may be right and just,'^® but the court may, 
in lieu of modifying the order, reverse it and re¬ 
mand it to the commission with directions to enter 
such order as will be proper.*^® 

(5) Effect of Certificate; Rights and Duties 
under Certificate 

A certificate of public convenience and necessity Is¬ 
sued as of right to an existing motor carrier confirms lr> 
such carrier the right which it was exercising on the 
crucial date. 

Where a certificate as of right is actually issued, 
the application is no longer a pending case before 
the commission, and applicant is no longer charged 
with notice of any action taken by the commission; 
he is no longer in court, and, if any further action 


57. Miss.—Gulf Mobile & O. R. R. v. 
Luter Express, 12 So.2(1 420, 194 
Miss 407. 

58. Miss.—Gulf, M. & O. R. Co. v. 
Ltuter Motor Express, 1 So.2d 231, 
190 Miss. 523. 

59. Va.—Reynolds v. Alexandria 
Motor Bus Line, 126 S E. 201, 141 
Va. 213. 

60. Va.—Reynolds v. Alexandria 
Motor Bus Line, supra. 

61. Va.—Reynolds v. Alexandria 
Motor Bus Line, supra. 

62. Va.—Reynolds v. Alexandria 
Motor Bus Line, supra. 

63. N.T.—Santini Bros, v Maltbie, 
23 N.Y.S.2d 566, 2G6 App.Div. 545. 


rearg-ument denied 25 N.T.S.2d 
3 012, 261 AppDiv. 847. 

64, Va.—Reynolds v. Alexandria 

Motor Bus Line, 126 S E. 201, 141 
Va. 213. 

85. Va.—Reynolds v. Alexandria 

Motor Bus Line, supra. 

66 . Va,—Reynolds v. Alexandria 

Motor Bus Line, supra. 

67. Va —Reynolds v. Alexandria 

Motor Bus Line, supra. 

68 . N.Y.—Liberty Fast Freight Co. 
V. Maltbie, 37 N.Y.S.2d 1000. 

89. N Y.—Liberty Fast Freight Co. 
V. Maltbie, supra. 

70. Mkss—M agi‘e Truck Linos v. 
Bond, 200 So. 586. 190 Miss. 428. 
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Revievr of order granting or denying 
certificate generally see infra § 
92 k. 

71. Miss.—Gulf Mobile & O R. R. v. 

Luter Motor Express, 12 So,2d 420, 
194 Miss. 407—Magee Truck Lines 
v. Bond, 200 So. 586, 190 Miss. 428. 

72, Miss.—Magee Truck Lines v. 

Bond, supra. 

73. Miss.—Magee Truck Lines v. 

Bond, supra. 

74, Miss.—Magee Truck Lines v. 

Bond, supra. 

75. Miss.—Gulf, M. & O. R. Co. V- 
Luter Motor Express, 1 So.2d 331,. 
190 Miss. 523. 

76, Miss.—Gulf, M. & O. R. Co. v- 
Luter Motor Express, supra. 
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is to be taken he is entitled to notice and an oppor- 
ttinity to be heard.77 

A certificate of public convenience and necessity 
issued as of right to an existing motor carrier con¬ 
firms in such carrier the right which it was exercis¬ 
ing on the crucial date, and no greater rightJ^ The 
certificate determines the operations of the carrier 
prior to the critical date;79 and the operations au¬ 
thorized are to be tested by the terms of the certifi- 
cate^o as to the services which may or must be 
rendered®! and the route or territory over which 
the certificate holder is authorized or required to 
operate.®^ The provisions of a statute that in case 
of operations authorized not over specified routes or 
between fixed termini, the certificate shall specify 
the territory within which such carrier is authorized 
to operate indicates a legislative intention to per¬ 
mit carriers, holding such a certificate, to have a 
freedom of choice of routes to meet the needs of 
the commerce which they serve that is far broader 
than that had by carriers who are by their cer¬ 
tificates limited to following regular routes to and 
from fixed termini.®® 

Where the statute confers no authority on the 
commission to grant a certificate for any greater 
number of vehicles than was being operated on the 
-date specified, if the certificate is silent as to the 


number of vehicles in contemplation of law it can 
have no greater force or effect than if it had been 
set out that it was limited to such number of vehi¬ 
cles.®^ 

The holder of a certificate as of right is subject to 
valid regulations pertaining to the operation of mo¬ 
tor vehicles,®® including valid municipal ordinances 
governing the use of the city streets.®® 

§ 86. - Pov^er and Discretion as to Grant¬ 

ing Certificate in General 

a. In general 

b. Territorial extent of power 
a. In General 

The powers of a commission in granting a certificate 
of public convenience and necessity to operate a motor 
carrier depend on the statutes which usually confer on 
the commission a broad discretion in granting or denying 
a certificate. 

The authority to grant certificates of public con¬ 
venience and necessity to operate a motor carrier is 
usually vested in a board, department, or commis¬ 
sion, as considered supra § 82, and the powers of 
the board or commission with respect to the grant¬ 
ing of certificates depend on the statute conferring 
its pow’ers.®'^ The grant or denial of a certificate 
by the commission generally requires the exercise 


77. Va.—Reynolds v. Alexandria 
Motor Bus Line, 126 S.E. 201, 141 
Va. 213. 

78. Ohio.—Cincinnati Traction Co. v. 
Public Utilities Commission of 
Ohio, 150 N.E. 308,Tl3 Ohio St. 668. 

42 C.J. p 683 note 2. 

Effect of certificate generally see 
supra § 84 

79. Neb.—^Application of Kassebaum, 
7 N.W2d 464, 142 Neb 645. 
Commission cannot g‘o behind cer¬ 
tificate and show that carrier’s oper¬ 
ations, prior to critical period, were 
different from those set out in his 
certificate.—^Application of Kasse¬ 
baum, supra. 

CO. Neb.—^Application of Kassebaum, 
supra. 

iCommisslou cannot classify com- 
mon carriers by motor vehicle as 
regular and irregular route carriers, 
and cannot establish formula of ele¬ 
ments that determine to which class¬ 
ification a common carrier belongs, 
-or test the operations of a carrier 
according to such classification; such 
carrier's operations must be tested 
by terms of his certificate.—^Appli¬ 
cation of Kassebaum. supra. 

Cl. Neb.—Application of Kassebaum, 
supra. 

C2. Neb.—Application of Kasse¬ 

baum, supra. 


Certificate defining only texritoxy 
within which, carrier is authorized to 
operate is broader in scope than cer¬ 
tificate which is restricted to speci¬ 
fied routes over which, the fixed ter¬ 
mini between which, and intermedi¬ 
ate and off route points at which 
carrier is authorized to operate.— 
Application of Kassebaum, supra. 

Irregular routes 

(1) Term “irregular routes" with¬ 
in certificate means that earner may 
follow those routes from the point 
of origin of a shipment to destination 
within territorial limits, which may 
be adequate, economical, and efficient 
in movement of the commerce which 
he hauls, and within those limits car¬ 
rier may follow the route of his 
choice, repeating trips over the same 
route if shipment which he hauls 
justifies it.—^Application of Kasse¬ 
baum, supra. 

(2) Term “irregular routes” within 
certificate does not require that a 
carrier move his shipments at ir¬ 
regular times but carrier may move 
his shipment as the needs of com¬ 
merce require, since one of the inher¬ 
ent advantages of motor transporta¬ 
tion fostered by the act is that it is 
able to start at any time for any des¬ 
tination with a limited amount of 
shipment.—^Application of Kasse¬ 
baum, supra. 


(3) Where certificate authorized 
carrier to operate “irregular routes 
from within a 25-mile radius of He¬ 
bron, to and from Omaha and vicin¬ 
ity and Lincoln and vicinity" a re¬ 
quirement of commission that such 
carrier could not make regular trips 
was not a reasonable requirement 
which commission under act could 
attach.—^Application of Kassebaum, 
supra. 

88 . Neb.—^Application of Kasse¬ 

baum, supra. 

84. Va.—Sheets Taxicab Co. v. Com¬ 
monwealth. 125 S.E. 431, 140 Va. 
325. 

85. Wash.—^In re Sound Transit Co., 
206 P. 931, 119 Wash. 684. 

86 . Wash.—^In re Sound Transit Co., 
supra. 

87. Ky.—Short Way Lines v. Black, 
182 S-W.2d 17, 298 Ky. 67—Union 
Transfer & Storage Co. v. Huber 
& Huber. 97 S.W.2d 609, 265 Ky. 
736. 

Mich.—Kirkby v. Michigan Public 
Service Commission, 32 N.W.2d 1, 
320 Mich. *608. 

Mo.—State ex rel. and to Use of 
Missouri Pac. R. Co. v. State Pub¬ 
lic Service Commission, 37 S.W.2d 
576, 327 Mo. 249, 75 A.L.R. 232. 
Ohio.—Braddock v. Public Utilities 
Commission, 27 N.E.2d 1016, 137 
Ohio St. 69—New York Cent. R. Co. 
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of administrative and legislative functions and does 
not require the exercise of judicial powers,al¬ 
though in some jurisdictions the commission in act¬ 
ing on the application acts in its judicial capacity 
and as a court of record, and it speaks through its 
record.®^ 


The statutes usually confer a wide discretion on; 
the board or commission in the matter of granting: 
or refusing a certificate of public convenience and! 
necessity^® and, as considered infra § 92, its discre¬ 
tion will not be interfered with by the courts in the 


V. Public Utilities Commn, 154 N. 
E. 797, 115 Ohio St. 493. 

Pa.—McCormick v. Pennsylvania 
Public Utility Commission, 30 A 2d 
327, 151 Pa Super. 196—Horn’s Mo¬ 
tor Exp. V. Pennsylvania Public 
Utility Commission, 26 A.2d 346, 
148 Pa Super. 485. 

Tex.—Texas Motor Coaches v. Rail¬ 
road Commission, Civ.App., 41 S. 

W. 2d 1074. 

Wash —State ex rel. Consolidated 
Freight Lines v Murray, 44 P.2d 
1031, 1S2 Wash 98—North Coast 
Transp. Co v. Department of Pub¬ 
lic Works. 288 P. 245. 157 Wash. 
79. 

Powers of commission or board gen¬ 
erally see supra § 45. 

legislature may prescribe how 
commission may proceed and what 
authority it may exercise in grant¬ 
ing certificate of public convenience 
and necessity for operation of motor 
vehicles for hire intra-state.—Her- 
gott V. Nebraska State Ry. Commis¬ 
sion, 15 NW.2d 418, 145 Neb. 100. 

Neither flllug of application for 
certificate of public convenience and 
necessity nor commission’s attempted 
exercise of jurisdiction over it can 
supply jurisdiction over subject mat¬ 
ter thereof if otherwise such juris¬ 
diction is lacking.—State ex rel. 
Crown Coach Co. v. Public Service 
Commission, Mo App., 185 S.W.2d 347. 

Iiaw in force at time of hearing 
Power of administrative body in 
considering applications of motor 
carriers for certificates of conven¬ 
ience and necessity is derived from 
law in force at time of hearing, and 
departmental orders must be related 
to evidence in proceeding in which 
order is entered.—State ex rel. Con¬ 
solidated Freight Lines v. Murray, 44 
P.2d 1031, 182 Wash. 98. 

88 . U.S.—Madden Bros. v. Railroad 
& Warehouse Commission of Min¬ 
nesota, D.C.Minn., 43 F.2d 236, ap¬ 
peal dismissed, C.C.A.. 49 F.2d 

1080. 

Fla.—Central Truck Lines v. Rail¬ 
road Commission, 160 So. 22, 118 
Fla. 636. 

Iowa.—Thomson v. Iowa State Com¬ 
merce Commission, 15 N.W.2d 603, 
235 Iowa 469—Burlington Transp. 
Co. V. Iowa State Commerce Com¬ 
mission, 298 N.W. 631, 230 Iowa 
570. 

Neb.—Furstenberg v. Omaha & Coun¬ 
cil Bluffs St. Ry. Co„ 272 N.W. 756, 
32 Neb. 562—^Publix Cars v. Yel¬ 


low Cab & Baggage Co., 265 N.W. 
234, 130 Neb. 401. 

Ohio.—Blue Bus Co. v. Marshall, 155 
NE. 644. 116 Ohio St. 116. 

Pa.—^E. ‘ A. Gallagher & Sons v. 
Pennsylvania Public Utility Com¬ 
mission, 53 A.2d 842, 161 Pa Super. 
243—^Alko Exp. Lines v. Pennsyl¬ 
vania Public Utility Commission, 
30 A.2d 440, 152 Pa.Super. 27— 
Horn’s Motor Exp. v. Pennsylvania 
Public Utility Commission, 26 A.2d 
346. 148 Pa Super. 485. 

Commission Is merely arm of leg¬ 
islature and an administrative body. 
—Southland Greyhound Lines v Rail¬ 
road Commission of Texas, Tex.Civ. 
App., 73 S.W.2d 604—Railroad Com¬ 
mission of Texas v Winkle, Tex Civ. 
App., 57 S.W.2d 285—42 C.J. p 684 
note 41. 

Determluatlou of judicial ciuestlous 

(1) Commission is without power 
to determine judicial questions — 
English V. Landa Motor Lines, Tex. 
Civ App., 166 S.W.2d 721, error re¬ 
fused. 

(2) Commission has no jurisdic¬ 
tion to adjudicate contractual rights 
of parties. 

Ill.—Midland Trail Bus Line Co. v. 
Staunton-Livmgston Motor Transp. 
Co., 168 NE. 634, 336 Ill. 616. 
Tex.—Railroad Commission of Tex¬ 
as v. Rau, Civ.App., 45 S.W.2d 413, 
error dismissed. 

(3) Where all parties were before 
district court on review which ad¬ 
judicated their rights, whether com¬ 
mission had power to adjudicate con¬ 
tractual rights of parties in grant¬ 
ing certificate to operate motorbus 
is immaterial.—Railroad Commission 
of Texas v, Rau, supra. 

Equity jurisdiction 

Commission, in making its decision 
on application for certificate by stat¬ 
ing that the one “equitable” conclu¬ 
sion that could be reached was that 
proposed service would promote pub¬ 
lic convenience and necessity, used 
word “equitable” as meaning fair 
and just, and not in its technical le¬ 
gal meaning, and, in so doing, com¬ 
mission did not exceed its powers 
by exercising equity Jurisdiction.— 
Burlington Transp. Co. v. Iowa State 
Commerce Commission, 298 N.W. 631, 
230 Iowa 670. 

Administrative and quasi-JudlclaJ 
“Some of their [commission’s] 
problems are quasi judicial and at 
times involve constitutional rights 
of parties, and others are purely ad¬ 
ministrative questions.”—Pittsburgh 
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Rys. Co. V. Public Service Commis¬ 
sion, 188 A. 549, 550, 124 Pa.Super. 

266. 

89. Va.—D. D. Jones Transfer & 
Warehouse Co. v. Commonwealth 
ex rel. State Corporation Commis¬ 
sion, 5 S.E.2d 628, 174 Va. 184— 
Norfolk Southern R. Co. v. Com¬ 
monwealth, 126 S.B. 82, 141 Va. 
179. 

90 . Cal.—California Motor Trans¬ 
port Co V. Railroad Commission, 
180 P.2d 912, 30 Cal 2d 184. 

Colo—Archibald v. Public Utilities 
Commission, 171 P.2d 421, 115 Colo. 
3 90. 

Ind—Pennsylvania Greyhound Lines 
of Indiana v. Public Service Com¬ 
mission, 27 N.E 2d 348, 217 Ind. 
221—Chicago & Calumet Dist. 
Transit Co. v. Public Service Com¬ 
mission of Indiana, 37 N.E.2d 271, 
110 Ind.App. 137. 

Ky.—Hazard-Hyden Bus Co. v. Black, 
192 S.W.2d 195, 301 Ky. 426—Short 
Way Lines v. Black, 182 S.W.2d 
17, 298 Ky. 67—Black Bus Line 
V. Henry, 44 S.W 2d 580, 241 Ky. 
602—Red Star Transp. Co. v. Red 
Dot Coach Lines, 295 S.W. 419, 
220 Ky. 424. 

La—Bradford v. Louisiana Public 
Service Commission, 179 So. 442, 
189 La. 327, followed in 179 So. 446, 
189 La. 339, and Yazoo & M. V. R. 
Co. V. Louisiana Public Service 
Commission, 179 So 447, two cases, 
189 La. 340, and 179 So. 447, 189 
La. 341—Herrin Transfer & Ware¬ 
house Co. V. Louisiana Public Serv¬ 
ice Commission, 157 So. 785, 180 
La. 847. 

Mo.—State ex rel. Alton Transp. Co. 
v. Public Service Commission, 49 
S.W.2d 614, 330 Mo. 1—State ex 
rel. Alton Transp. Co. v. Public 
Service Commission of Missouri, 
49 S.W.2d 619, 329 Mo. 1139—State 
ex rel. Detroit-Chicago Motor Bus 
Co. V Public Service Commission, 
23 S.W.2d 115, 324 Mo. 270—Slate 
ex rel. Crown Coach Co. v. Public 
Service Commission, 179 S.W.2d 
123, 238 Mo.App. 287—State ex rel. 
Interstate Transit Lines v. Public 
Service Commission, 132 S.W.2d 
1082, 234 Mo.App. 554—State ex rel. 
Ringo V, Public Service Commis¬ 
sion, 132 S.W.2d 1080, 234 Mo.App. 
649. 

N.D.—In re Hanson, 21 N.W.2d 341, 
74 N.D. 224. 

Ohio.—Cooper Bus Co. v. Public Util¬ 
ities Commission of Ohio, 158 N.E. 
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absence of abuse. The discretion conferred is not 
an arbitrary, unrestrained discretion,but is con¬ 
trolled and guided by the relation of the facts found 
by the commission to the public convenience and ne¬ 
cessity,and in its exercise is subject to such lim¬ 
itations or restrictions as may be imposed by the 

statute.^ 3 

Power of commission to make rules and regula¬ 
tions. Where authorized by statute, the commission 
may adopt and publish rules to govern its proceed¬ 
ings and to regulate the mode and manner of in¬ 
vestigations,^^ but in the absence of statutory au¬ 
thority therefor, it has no power to make any gen¬ 
eral rules other than for the government of its own 
proceedings,95 and has no right to regulate the con¬ 
duct of certificate holders otherwise than to com¬ 
pel them to obey the provisions of the order where¬ 
in the certificate is granted.96 

Supervisory power. Where the power of the 
commission is merely that of general supervision 
and jurisdiction, it has no power to make the right 
to operate motor busses depend on public conven¬ 
ience and necessity,especially as to motor busses 
which were in operation at the time of the passage 
of the act giving the commission such power. 


Certificate to operate on nonexistent highway. 
A statute conferring on the commission authority 
to grant certificates for operation over the public 
highways contemplates an existing highway and not 
a mere projected but wholly nonexistent highway,^® 
and the commission is without jurisdiction to grant 
a certificate where there has been no agreement on 
plans for construction of the proposed highway and 
it is not known when, if ever, the road will be con- 
structed.1 Before the commission is authorized to 
grant a certificate under such a statute the con¬ 
struction of the highway must have proceeded far 
enough to disclose the w’idth of the road and the 
type of the construction thereof to enable the com¬ 
mission to know in a general way the amount of 
traffic it will bear; and the date of the granting 
of the certificate must be sufficiently close in time to 
the date w'hen the operation under the certificate 
is to begin as to enable the commission reasonably 
to anticipate the character of the traffic to which 
the road will be subjected.^ 

b. Territorial Extent of Power 

The board or commission empowered to grant certifi¬ 
cates of public convenience and necessity to operate mo¬ 
tor carriers has such territorial jurisdiction as is con¬ 
ferred on it by statute. 


543, 117 Ohio St. 287—Sohngen v 
Public Utilities Commission of 
Ohio, 154 N.E 734, 115 Ohio St. 449 

Pa.—E. A. Gallagher & Sons v. 
Pennsylvania Public Utility Com¬ 
mission, 53 A.2d 842, 161 Pa.Super. 
243—^Tork Motor Express Co. v. 
Public Service Commission, 169 A. 
396, 111 Pa.Super. 169. 

S.C.—Trescot Transfer Co. v. Sawyer, 
136 S.E. 481, 138 S.C. 337. 

Tenn.—Southeastern Greyhound 

Lines v. Dunlap, 160 S.W.2d 418, 
178 Tenn. 546. 

Tex.—North East Texas Motor Lines 
V. Texas & Pacific Motor Transport 
Co.. Civ.App., 159 S.W.2d 926— 
Southwestern Greyhound Lines v- 
Railroad Commission, Civ.App., 147 
S.W.2d 318, affirmed Railroad Com¬ 
mission V. Southwestern Grey¬ 
hound Lines, 157 S.W.2d 354, 138 
Tex. 124—Railroad Commission of 
Texas v. George A. Scott Truck 
Line, Civ.App., 57 S.W.2d 293— 
Railroad Commission of Texas v. 
Winkle, Civ.App., 57 S.W.2d 285. 

Utah.—Gilmer v. Public Utilities 
Commission of Utah, 247 P. 284, 
67 Utah 222. 

Va.—Jessup v. Commonwealth, 5 S. 
E.2d 482, 174 Va. 133. 

Wash.—State ex rel. Consolidated 
Freight Lines v. Murray, 44 P.2d 
1031, 182 Wash. 98. 

'W’.Va.—State v. State Road Commis¬ 
sion of West Virginia, 141 S.E 524, 
105 W.Va 90. 

Wyo.—^Robinson v. Gallagher Trans¬ 


fer & Storage Co., 125 P.2d 15^, 58 
Wyo. 69. 

42 C J, p 684 note 39. 

Discretion in granting permits or 
licenses generally see infra § 100. 
Discretion of commission in: 

Consenting to transfer of certifi¬ 
cate of public convenience and 
necessity see supra § 84 c (1). 
Determining existence of public 
convenience and necessity see 
infra § 90, 

Granting certificate of public con¬ 
venience and necessity to exist¬ 
ing carrier see supra § 85 b. 

91. Cal.—^Holmes v. Railroad Com¬ 
mission of California, 242 P. 486, 
197 Cal. 637. 

42 C.J. p 686 note 81-p 691 notes 56. 
57. 

92. Wis.—Clintonville Transfer 

Line v. Public Service Commission, 
21 N.W.2d 5, 243 Wis. 59. 

Any policy established by ardmims- 
trator to assist him in discharging 
his statutory duties respecting issu¬ 
ance of certificates for operation of 
taxicabs in city must be reasonably 
related to and be determined by what 
is conducive to general public con¬ 
venience, interest, welfare and pro¬ 
tection, and policy otherwise framed 
does not become controlling standard 
for determining whether general pub¬ 
lic convenience and necessity require 
issuance of additional certificates.— 
Capaldo v. Public Utility Hearing 
Board. 43 A.2d 695, 71 R.I. 245. 
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93. RI.—Capaldo v. Public Utility 
Hearing Board, supra. 

94. Ohio.—^New York Cent. R. Co. v. 
Public Utilities Commission, 154 
N.E. 797, 115 Ohio St. 493. 

95. Ohio.—^New York Cent. R. Co. v. 
Public Utilities Commission, su¬ 
pra. 

90. Ohio.—New York Cent. R. Co. v. 
Public Utilities Commission, su¬ 
pra- 

97. Vt.—^In re James, 123 A. 385, 97 
Vt. 362. 

98. Vt.—^In re James, supra, 

42 C.J. p 685 note 47. 

Rights of existing carrier generally 
see supra § 85. 

99. Tex.—Railroad Commission v. 
Southwestern Greyhound Lines, 
157 S.W.2d 354, 138 Tex. 124. 

1 . Tex.—^Railroad Commission v. 
Southwestern Greyhound Lines, 
supra. 

2. Tex.—Railroad Commission v. 
Southwestern Greyhound Lines, 
supra. 

Bead partially njiimproved 

The fact that a small portion of 
the highways over which the busses 
were to operate was unimproved was 
held not to invalidate the certificate 
for operation.—^Kerrville Bus Co, v. 
Continental Bus System, Tex.Civ. 
App., 208 S.W.2d 686, refused no re¬ 
versible error. 
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The board or commission invested with power to 
grant certificates of public convenience and neces¬ 
sity to operate motor carriers has such territorial 
jurisdiction as is conferred on it by statute.^ The 
statutes generally authorize the commission to re¬ 
quire or grant a certificate for operations between 
municipalities^ and sometimes exclude jurisdiction 
for operations within the territorial limits of a mu- 
nicipality.5 

Within limits of contiguous municipalities. 
Where the statute excludes operations wholly with¬ 
in the corporate limits of any city or town, the 
commission may not require or grant a certificate 
for operations of a carrier whose route runs be¬ 
tween connected municipalities.® Where the stat¬ 
ute excludes the jurisdiction of the commission over 
operations within the limits of a municipality and 
the territorial limits of municipalities immediately 
contiguous thereto, the commission has no jurisdic¬ 
tion to require or grant a certificate where the op¬ 
erations are solely within a municipality’s territorial 
limits and the limits of a municipality immediately 
adjoining;'^ but it has jurisdiction to grant a cer¬ 
tificate where the route is between noncontiguous 


municipalities® and such jurisdiction is not defeated 
by the fact that such interurban operation will be 
operated in conjunction with a service already es¬ 
tablished which is purely intra-city.^ 

Territory suhurham or adjacent to city. Whether 
or not the commission may require or grant a cer¬ 
tificate for operations within the suburban territory 
of a municipality depends on the terms of the stat- 
ute.i® Where the statutes so provide, the commis¬ 
sion is without jurisdiction to require or grant a 
certificate as to carriers operating within a munici¬ 
pality and within suburban territory adjacent to the 
municipality where the operation forms a part of 
a transportation system within such municipality 
or such municipality and adjacent suburban terri¬ 
tory and where the major part of the system is with¬ 
in the limits of such municipality.^^ A statute con¬ 
ferring on municipalities the exclusive power to 
regulate local transportation within their territorial 
limits and environs divests the commission of juris¬ 
diction to require or grant a certificate for opera¬ 
tions within such territory.^® 

On military reservation. The commission has no 
authority to authorize a transportation company to 


3 . Ohio—Columbus & Southern Ohio 
Elec. Co. v. Public Utilities Com¬ 
mission, 66 NE2d 537, 146 Ohio 
St. 477—City of Cleveland v. Pub¬ 
lic Utilities Commission of Ohio, 
200 N'.E. 765, 130 Ohio St. 603. 

Okl.—Southwestern Motor Carriers 
Corporation v. State, 125 P.2d 760, 
190 Okl. 491. 

4. Ark—State v. Haynes, 300 S.W. 
380, 175 Ark. 645: 

Mo —State ex rel. Perguson-'Wellston 
Bus Co. V. Public Service Commis¬ 
sion, 58 S.W.2d 312, 332 Mo. 283. 
Okl —Southwestern Motor Carriers 
Corporation v. State, 125 P.2d 760, 
190 Okl. 491. 

5. Ky.—City of Ashland v. Fannin, 
111 S.W 2d 420, 271 Ky. 270—Mon¬ 
mouth St Merchants' Bus Ass'n v. 
Ryan, 56 S.W 2d 963, 247 Ky. 162. 

Ohio.—Maurer v. Public Utilities 
Commission, 25 N‘.B.2d 944, 136 
Ohio St. 365. 

42 C.J. p 685 note 51. 

Public service vehicles operating: in¬ 
side or outside city as subject to 
requirement of certificate see infra 
§ 94. 

■Without consent of city, commis¬ 
sion was without jurisdiction to is¬ 
sue certificate to motorbus carrier for 
operation on city streets.—City of 
Long Beach v. Public Service Com¬ 
mission of New York, 164 N.E. 553, 
249 N.T. 480, amendment denied 166 
N.E. 324, 250 N.Y. 560. 

Froceedings filed before statute effec- 
tive 

The commission’s power was not 


I affected as to proceedings which were 
hied, heard, and finally submitted to 
it before statute became effective.— 
Cincinnati Tract. Co. v. Public Util¬ 
ities Commission of Ohio, 150 N.E. 
81, 113 Ohio St. 618. 

G. Ky.—Monmouth St. Merchants’ 
Bus Ass’n V. Ryan, 56 S.W.2d 963, 
247 Ky. 162. 

Carriers operating exclusively within 
cities 

Under statute exempting “carriers 
operating exclusively within cities 
and villages,” commission is with¬ 
out authority to require certificate of 
a carrier whose termini are wholly 
within two cities whose territory is 
contiguous.—Red Star Motor Driv¬ 
ers’ Ass’n V. Michigan Public Utili¬ 
ties Commission, 209 N.W. 146, 235 
Mich, 85. 

7. Ohio.—Columbus & Southern 
Ohio Elec Co. v. Public Utilities 
Commission, 66 N.E.2d 537, 146 
Ohio St. 477. 

Operation between three municipali¬ 
ties 

Commission had no Jurisdiction to 
require company operating between 
three municipalities, one of which 
was contiguous to other two, with 
consent of municipalities, to secure 
certificate of public convenience and 
necessity.—Cleveland R. Co. v. Pub¬ 
lic Utilities Commission of Ohio, 28 
N.E.2d 638, 137 Ohio St. 302. 

IVCunlclpalitles have right to dete-r- 
mlne whether additional service 
should be provided for city residents. 
—Columbus & Southern Ohio Elec. 
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Co. V. Public Utilities Commission, 
66 N.E 2d 537, 146 Ohio St. 477. 

8. Ohio.—City of Cleveland v. Pub¬ 
lic Utilities Commission, 16 N.E. 
2d 339, 134 Ohio St. 216—City of 
Cleveland v. Public Utilities Com¬ 
mission of Ohio, 200 N.E 765, 130 
Ohio St. 503—Cincinnati Traction 
Co. V. Public Utilities Commission 
of Ohio, 150 N.E. 81, 113 Ohio St. 
618 . 

Route through several cities 
Ohio—City of Cleveland v. Public 
Utilities Commission, 16 N.E.2d 
3.39, 134 Ohio St. 216—City of 

Cleveland v. Public Utilities Com¬ 
mission of Ohio, 200 N.E. 765, 130 
Ohio St. 503. 

9. Ohio.—Cincinnati Tract. Co. v. 
Public Utilities Commission, 150 N. 
E 81, 113 Ohio St. 618. 

10. Fla.—Tampa Transit Lines v. 
Matthews, 27 So.2d 377, 157 Fla. 
875. 

11. Mo.—State ex rel. Kansas City, 
Independence & Fairmounf Stage 
Lines Co. v. Public Service Com¬ 
mission, 63 SW.2d 88, 333 Mo. 544 
—State ex rel. St. Louis Public 
Service Co. v. Public Service Com¬ 
mission, 34 S.W.2d 486, 326 Mo. 
1169. 

Operation between suburban miu 
nicipalities is not within the statute. 
—State ex rel. Perguson-Wellston 
Bus Co. V. Public Service Commis¬ 
sion, 58 S.W.2d 312, 332 Mo. 283. 

12. Tenn.—City Transp. Co. v. 
Pharr, 209 S.W.2d 15. 
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carry passengers within the grounds of a military ; 
reservation, because that is territory ovrned and 
controlled by the United States;^® but the commis¬ 
sion has a right to authorize the use of the public 
highway, which is under the state’s control, al¬ 
though it runs through the reservation.^^ 

§ 87. - As between Different Applicants 

As between different applicants fer a certificate of 
pubiic convenience and necessity to operate ai motor car¬ 
rier over a proposed route, the commission has discretion¬ 
ary power to make its selection, except to the extent that 
a preferential right may be conferred by statute. 

Where it is the policy of the public utilities com¬ 
mission not to grant certificates of convenience and 
necessity to competing lines of motor carriers,^^ and 
several different persons apply for certificates for 
the same territory, although they are not identical, 
it is within the power and discretion of the com¬ 
mission to determine which applicant is capable of 
best meeting the requirements of public convenience 
and necessity, and of serving the public best, and to 
grant the certificate to such applicant,^^ so as to 
create what is in effect a monopoly and the ac¬ 
tion of the commission in granting a certificate to 


: one of them is not unreasonable or arbitrary,^® es¬ 
pecially where the probable effect of granting a cer¬ 
tificate to the other carrier would be to eliminate 
other carrier service and deprive a large number of 
persons of transportation facilities.^® The principal 
consideration is which applicant will better serve 
the public interest.^i An applicant has no pre¬ 
emptive right by reason of the fact that after he 
filed his application he acquired an option to pur¬ 
chase the business of another carrier which was- 
serving only a few miles of the proposed route.^^ 

Where the policy of the state is not to permit the 
destruction of competition or the creation of a 
monopoly, certificates may be granted, in the com¬ 
mission’s discretion, to both applicants for opera¬ 
tion over the same route.-® 

Priority of existence and operation. Where one 
company has already been in the field for some 
years and has spent large sums in securing the right 
to operate and in developing its business, it, as 
against another company which has just come intO’ 
existence and has spent no money, should be en¬ 
titled to a preference in the granting of a certifi¬ 
cate®^ unless public interests would be better served 


13 . Wash.—State v. Department of 
Public Works. 223 P. 1048. 129 
Wash. 5. 

14. Wash.—State v. Department of 
Public Works, supra. 

15 . Ill.—West Suburban Transp. Co. 

V. Chicago, etc., R Co., 140 N.E. 
56, 309 Ill. 87—Chicago Motor Bus 
Co. V. Chicago Stage Co., 122 N.E. 
477, 287 Ill. 320. 

10 . Ohio.—Sohngen v. Public Utili¬ 
ties Commission of Ohio, 154 N.E. 
734, 115 Ohio St. 449. 

17. Ark.—Camden Transit Co. v. 
Owen, 192 S.W 2d 757, 209 Ark. 861 
—Arkansas Motor Coaches of Ten¬ 
nessee V. Mathis Bus Line, 168 S. 

W. 2d 392, 215 Ark. 255. 

HI.—Black Hawk Motor Transit Co. 
V. Illinois Commerce Commission, 
48 N.E.2d 341. 383 Ill. 57. 

Ky.—Consolidated Coach Corpora¬ 
tion V. Kentucky River Coach Co., 
60 S.W.2d 127, 249 Ky. 65. 

Ohio.—Buckeye Stages v. Public 
Utilities Commission of Ohio, 17 
N.E 2d 645, 134 Ohio St. 395—Coop¬ 
er Bus Co. V. Public Utilities Com¬ 
mission of Ohio, 168 N.E. 543, 117 
Ohio St. 287—Johnson v. Public 
Utilities Co'mmission of Ohio, 157 
N.E. 475. 116 Ohio St. 727. 

Tex.—Miller v. Tarry, Civ.App., 191 
S.W.2d 501, refused no reversible 
error. 

Va.—Southside Transp. Co. v. Com¬ 
monwealth, 161 S.E. 895, 157 Va 
& 99 . 

Wash.—State ex rel. Consolidated 


Freight Lines v. Murray, 44 P.2d 
1031, 182 Wash. 98—State v. De¬ 
partment of Public Works, 6 P.2d 
64, 165 Wash. 556—^North Bend 
Stage Line v. Department of Pub¬ 
lic Works, 297 P. 780, 162 Wash. 
46—^Denman v. Department of Pub¬ 
lic Works of Washington, 289 P. 
34, 157 Wash, 447, opinion adhered 
to 291 P. 1115, 157 Wash. 447. 

42 C.J. p 6S5 note 61. 

Size of business is not controlling. 
—State ex rel. Consolidated Freight 
Lines v. Murray, 44 P.2d 1031, 182 
Wash, 98. 

Plaintiff assigning his interest in 
motorhus route cannot challenge is¬ 
suance of certificate by railroad com¬ 
mission to assigrnee.—Railroad Com¬ 
mission of Texas v. Rau, Tex.Civ. 
App., 45 S.W.2d 413, error dismissed. 
Private agreement 

Order of department of public 
service granting application for ex¬ 
tension of passenger bus service was 
not objectionable on ground that it 
arbitrarily disregarded the contract 
between applicant and contesting ap¬ 
plicant, since the department was not 
bound by the parties' private agree¬ 
ment concerning the establishment of 
routes and tariffs as between them¬ 
selves.—Suburban Transp, System v. 
Furse, 125 P.2d 266, 13 Wash.2d 345. 

18. Conn.—^Modeste v. Public Utili¬ 
ties Commission, 117 A. 494, 97 
Conn. 453. 

Pact that award will tend to cre¬ 
ate monopoly does not justify denial 
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of certificate.—Consolidated Coach- 
Corporation V. Kentucky River Coach 
Co., 60 S.W.2d 127, 249 Ky. 65. 

19. Ill.—Black Hawk Motor Transit 
Co. V. Illinois Commerce Commis¬ 
sion, 48 NE2d 341, 383 Ill. 57. 

42 C.J. p 685 note 63. 

20. Wash.—State v. Department of 

Public Works, 214 P. 164, 124' 

Wash. 234. 

42 C.J. p 685 note 64. 

21. S.D.—^Application of Daltota 
Transportation of Sioux Palls, 291 
N.W. 589. 67 S.D. 221. 

22. Ark.—Camden Transit Co. v. 
Owen, 192 S.W.2d 757, 209 Ark. 
861. 

23. Ga.—Coleman v. Drake, 1S8 S.E. 
897, 183 Ga. 682. 

24. Ill.—Chicago Motor Bus Co. v. 
Chicago Stage Co., 122 N.E. 477,. 
287 Ill. 320. 

42 C.J. p 685 note 66. 

Grant of certificate to territory 
served by other carrier see infra § 
90 c (3). 

Railroad aiiAllfied to render service- 
should ordinarily be given preference- 
in awarding permit for motorbus line 
between points on its line.—Monon- 
gahela West Penn Public Service Co. 
v. State Road Commission of West 
Virginia, 139 S.E. 744, 104 W.Va. 183,. 
error dismissed State Road Commis¬ 
sion of West Virginia v. Mononga- 
hela West Penn Public Service Co., 
49 S.Ct. 35, 278 U.S. 564, 73 L.Ed. 
508. 
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by the other company.25 Operations in a new ter¬ 
ritory in advance of the granting of any certificate 
should neither entitle the operator to a certificate 
nor bar him from obtaining it,^® but, where ap¬ 
plicant has with the sanction of the commission ini¬ 
tiated trial service over the proposed route, such 
fact may be considered by the commission in mak¬ 
ing its selection.^"^ In some jurisdictions a prefer¬ 
ential right is expressly given by statute to one who 
was actually operating over the route applied for 
on a fixed date prior to the enactment of the stat¬ 
ute,^ 8 and this applies in favor of one who was 
actually operating over the route applied for prior 
to such date, although on the particular date named 
service was temporarily suspended because of 
weather conditions making the road impassable.^s 

Priority of applicationr. The mere fact that one 
of several applicants has made its application prior 
to the others is not a controlling factor as to its 
right to a certificate^® and does not entitle it to 
any preemption of route or territory which it tra¬ 
versed but, other matters being equal, it is an 
element to be considered by the commission in con¬ 
nection with all other elements and facts when 


granting the certificate.®^ 

§ 88. - As to Irregular Route 

When authorized by statute, the commission may 
grant a certificate of public convenience and necessity 
to operate a motor carrier over an irregular route on the 
public highways and streets. 

Under some statutes the commission has power to 
grant a certificate of public convenience and neces¬ 
sity to a motor carrier for an irregular route over 
the public highways and streets.®® The commis¬ 
sion may grant such a certificate, for either freight 
or passenger service, in general terms so as to em¬ 
brace all the streets and highways of the state only 
where it finds on evidence adduced that there is a 
need for such transportation facilities in all parts 
of the state, where the route may be operated,34 
and where it also further finds that applicant has 
facilities adequately to supply such need;®^ and 
these findings should be based on something more 
than a general knowledge of conditions by the com¬ 
mission.®® An order granting such a certificate 
must be so limited and safeguarded as not to con¬ 
flict unreasonably with regular and irregular routes 
for motor transportation theretofore established ;3'^ 


25. Ill.—Chicago Motor Bus Co. v. 
Chicago Stage Co., 122 N.E. 477, 
287 Ill. 320. 

While priority In field Is element 
to consider, It is not, of itself, con¬ 
clusive in the granting of a certifi¬ 
cate; the matter should be deter¬ 
mined on a consideration of which 
utility, under the circumstances, will 
best serve the public. 

Ill.—Black Hawk Motor Transit Co. 

V. Illinois Commerce Commission, 
48 ]Sr.E2d 341, 383 Ill. 57—Barton- 
ville Bus Line v. Eagle Motor 
Coach Line, 157 N.E. 175, 326 Ill. 
200 . 

Mo.—Srate ex rel. Scofield v. Public 
Service Commission, App, 211 S- 

W. 2d 547—State ex rel. Missouri, 
Kansas & Oklahoma Coach Lines, 
179 S.W.2d 132, 238 Mo App 317. 

Okl.—Missouri Kansas & Oklahoma 
Coach Lines v. State, 81 P.2d 664, 
183 Okl. 3. 

26. Wash—Suburban Transp. Sys¬ 
tem V. Purse, 125 P.2d 266, 13 
Wash.2d 345—Denman v. Depart¬ 
ment of Public Works of Wash¬ 
ington, 289 P. 34, 157 Wash. 447, 
opinion adhered to 291 P. 1115, 157 
Wash. 447. 

27. Wash.—Suburban Transp. Sys¬ 
tem v. Purse, 125 P.2d 266, 13 
Wash.2d 345. 

28. Wash.—Pacific Korthwest Trac¬ 
tion Co. V. Department of Public 
Works of Washington, 276 P. 666, | 
151 Wash. 659—Spokane North-1 
west Auto Freight v. Department I 


of Public Works of Washington, 
268 P, 138, 148 Wash. 61—Telton & 
McLaughlin v. Department of Pub¬ 
lic Works, 240 P. 679, 136 Wash. 
445. 

42 C.J. p 685 note 68. 

Preference as against development 
company 

Under a statute giving existing 
operators of auto transportation a 
preference, an auto transportation 
company as public carrier serving 
vicinity covered by new road and 
able and willing to operate over road 
is entitled to a certificate as against 
a development company that had 
aided in financing road to its resort, 
but which had npt operated a trans¬ 
portation syste#.i.—Telton & Mc¬ 
Laughlin v. Department of Public 
Works, supra. 

Operation after date fixed in stat¬ 
ute did not give operator preferen¬ 
tial right.—^Deppman v. Department 
of Public Works. 275 P. 70, 151 Wash. 
78. 

Route applied for must be same 
as that over which applicant operat¬ 
ed on the fixed date.—^Denman v. De¬ 
partment of Public Works of Wash¬ 
ington, 289 P. 34, 157 Wash. 447, 
opinion adhered to 291 P. 1115, i57 
Wash. 447. 

25, Wash.—State v. Department of 


Public Works, 
Wash. 121. 

219 

P. 

878, 

127 

30. Ark.—Corpus 

Juris 

cited 

In 

Camden Transit 

Co. 

V. 

Owen, 

192 

S.W.2d 757, 759, 

209 Ark. 861. 
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S D.—^Application of Dakota Trans¬ 
portation of Sioux Falls, 291 N.W. 
589, 67 S.D. 221. 

Wash.—Spokane Northwest Auto 
Freight v. Department of Public 
Works of Washington, 268 P. 138, 
148 Wash. 61. 

42 C.J. p 686 note 70. 

81. Ohio.—Sohngen v. Public Utili¬ 
ties Commission of Ohio, 154 N.E. 
734, 115 Ohio St. 449. 

32. Ark.—Camden Transit Co. v. 
Owen, 192 S.W.2d 757, 209 Ark. 
861. 

42 C.J. p 686 note 72. 

33. Mo,—State ex rel. Pitcairn v. 
Public Service Commission, 111 S. 
W.2d 982. 232 Mo App. 756. 

Ohio.—Lillich v. Public Utilities 
Commission, 174 N.E 740, 123 Ohio 
St. 218—Clark v. Public Utilities 
Commission, 170 N.E. 654. 122 Ohio 
St. 67. 

34. Ohio.—^New York Cent. R. Co. v. 
Public Utilities Commission of 
Ohio, 154 N.E. 797, 115 Ohio St. 493. 

35. Ohio.—New York Cent. R. Co. v. 
Public Utilities Commission of 
Ohio, supra. 

38- Ohio.—^New York Cent. R. Co. v. 
Public Utilities Commission of 
Ohio, supra. 

42 C.J. p 686 note 76. 

37. Ohio.—Erie R. Co. v. Public 
Utilities Commission of Ohio, 157 
N.E. 382, 116 Ohio St. 710—New 
York Cent. R. Co. v. Public Utill- 
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and such a certificate for the convenience of casual 
travelers over highways and streets already tra¬ 
versed by regular routes is unauthorized where it 
is not shown that the regular lines of transporta¬ 
tion service are not furnishing reasonable facilities 
for such travel.38 Unless made so by statute, the 
question whether or not a route has fixed termini 
is not controlling as to whether it is a regular or 
irregular route within the meaning of these rules.39 

§ 89. - Under Statute Delegating Power 

As considered supra §§ 82, 86, the authority to is¬ 
sue certificates of public convenience and necessity 
is usually lodged with a board or commission to 
which considerable discretion is delegated in the 
granting of the certificates. 

Examine Pocket Parts for later cases. 

§ 90. - Determination of Public Conven¬ 

ience and Necessity 

a. In general 

b. Particular matters to be considered 

c. Grant or denial of certificate 


a. In Greneral 

The pubHc convenience and necessity required to 
warrant the grant of a certificate of public convenience 
and necessity to operate a motor carrier are the conven¬ 
ience and necessity of the public as distinguished from 
those of an individual or any number of individuals. 

A certificate of public convenience and necessity 
may not be granted to a motor carrier unless there 
exist a public convenience and necessity for the 
proposed service.^® Both public convenience and 
necessity must exist the necessity for the pro¬ 
posed service must be considered as well as the 
added convenience thereof.'^^ granting a certifi¬ 
cate the paramount consideration is public con¬ 
venience and necessity it is the polestar which 
should guide the commission.^^ Vv^ere the statute 
does not expressly require that the issuance of the 
certificate shall be based alone on public conven¬ 
ience and necessity, the commission has power to 
base its discretion also on the general welfare of 
the public.45 Public convenience and necessity are 
not, and were not intended to be, susceptible of pre¬ 
cise definition.^® What constitutes public conven¬ 
ience and necessity must fundamentally have refer¬ 
ence to the facts and circumstances of each given 
case as it arises.^The convenience and necessity 


ties Commission of Ohio, 154 N.E. 
797. 115 Ohio St. 493. 

42 C.J. p 686 note 77, 

38. Ohio.—Lake Shore Electric Ry. 
Co V. Public Utilities Commission 
of Ohio, 154 N.E. 239, 115 Ohio St. 
311. 

39. Ohio.—Lake Shore Electric Ry. 
Co. V Public Utilities Commission, 
supra. 

40. Fl.a.—Florida Motor Lines v. 
State Railroad Commission, 132 So, 
851, 101 Fla. 1018—Seaboard Air- 
Line Ry. Co. V. Wells, 131 So. 777, 
100 Fla. 1631. 

—^North Carolina Utilities Com¬ 
mission V. Carolina Coach Co., 30 S. 
E.2d 328, 224 N.C. 390. 

Ohio.—^New York Cent. R. Co. v. Pub¬ 
lic Utilities Commission, 175 N.E 
596, 123 Ohio St. 370. 

Tex.—^Railroad Commission of Texas 
V. Shupee, Civ.App., 57 S.W.2d 295, 
affirmed Shupee v. Railroad Com¬ 
mission of Texas, 73 S.W.2d 505, 
123 Tex. 521. 

W.Va.—Monongahela West Penn 

Public Service Co. v. State Road 
Commission of West Virginia, 139 
S.E. 744, 104 W.Va. 183, error dis¬ 
missed State Road Commission of 
West Virginia v. Monongahela 
West Penn Public Service Co., 49 
S.Ct. 35, 278 U.S. 564, 73 L.Ed. 508. 
Whether railroad seeks to supple¬ 
ment train service by motor truck or 
motor transportation company seeks 
certificate, test of public convenience 
and necessity is applicable .—Nevr 


York Cent. R. Co. v. Public Utilities 
Commission, 175 N.E. 596, 123 Ohio 
St. 370. 

Need of war and navy departments 
Where only service applied for was 
needed by war and navy departments 
for services, trial court's order va¬ 
cating the certificate because appli¬ 
cation and evidence failed to show 
public convenience and necessity 
within motor carrier law was errone¬ 
ous.—Victory Truck Line v. Red Ar¬ 
row Freight Lines, Tex.Civ.App., 186 
S.W.2d 98, refused for want of merit. 

41. Fla.—Seaboard Air-Line Ry. Co. 
v. Wells, 131 So. 777, 100 Fla. 1631. 

Ky.—Cooper v. McWilliams & Robin¬ 
son, 298 S.W. 961, 221 Ky. 320— 
Red Star Transp. Co. v. Red Dot 
Coach Lines, 295 S.W. 419, 220 Ky. 
424. 

Minn.—In re Minneapolis & St. L. R. 

Co., 297 N.W. 189, 209 Minn. 564. 
Ohio.—Canton-East Liverpool Coach 
Co. V. Public Utilities Commission, 
174 N.E. 244, 123 Ohio St. 127. 

Tex.—^Railroad Commission of Texas 
V. Shupee, Civ.App., 57 S.W.2d 295, 
affirmed Shupee v. Railroad Com¬ 
mission of Texas, 73 S.W.2d 505, 
123 Tex. 521—^Railroad Commission 
of Texas v. Winkle, Civ.App., 57 
S.W.2d 285. 

42. Ark.—Santee v. Brady, 189 S.W. 
2d 907, 209 Ark, 224. 

42 C.J. p 687 note 88. 

43. Ark.—Southwestern Greyhound 
Lines v. Missouri Pac. Transp. 
Co., 200 S.W,2d 772. 2Il Ark. 295— 

287 


Schulte V. Southern Bus Lines, 199 
S.W.2d 742, 211 Ark. 200—Camden 
Transit Co. v. Owen, 192 S.W.2d 
757, 209 Ark. 861—Missouri Pacific 
Transp. Co. v. Gray, 167 S.W.2d 
636, 203 Ark. 62. 

Ohio.—Penn-Ohio Coach Lines Co. v. 
Public Utilities Commission of 
Ohio. 43 N.E.2d 226, 140 Ohio St. 
263. 

Okl.—Turner v. State, 76 P.2d 254, 
182 Okl. 81. 

Tenn.—^Dunlap v. Dixie Greyhound 
Lines, 160 S.W.2d 413, 178 Tenn. 
532. 

Utah.—Salt Lake & Utah R. Corpora¬ 
tion V. Public Service Commission 
of Utah, 149 P.2d 647, 106 Utah 
403—^Utah Light & Traction Co. v. 
Public Service Commission, 118 P. 
2d 6S3, 101 Utah 99, 

Va.—Jessup v. Commonwealth, 5 S. 
E.2d 482, 174 Va. 133, 

44. Fla—Seaboard Air Line Ry. Co. 
V. Wells. 130 So. 587, 100 Fla. 1027, 

Ky.—Southeastern Greyhound Lines 
V. Taylor, 209 S.W.2d 330, 306 Ky. 
767—Union Transfer & Storage 
Co. V. Huber & Huber, 97 S.W. 2d 
609, 265 Ky. 736. 

45. Me.—^Malne Motor Coaches v. 
Public Utilities Commission, 130 A. 
866, 125 Me. 63. 

40. Utah.—^Union Pac. R. Co. v. Pub¬ 
lic Service Commission, 135 P.2d 
915, 103 Utah 459. 

47. Ohio.—^Pennsylvania R. Co. v. 
Public Utilities Commission of 
Ohio. 176 N.B. 673, 123 Ohio St. 



§ 90 MOTOR YEEICLE8 60 C. J. S. 

which the law requires is the convenience and duly burdened, there exists a case of convenience 

necessity of the public as distinguished from that of and necessity.^^ 

an individual or any number of individuals, and this convenience and necessity required are not 

is the primary matter to be considered in determin- convenience and necessity of the operator or 

ing what constitutes such public convenience and operators.'52 in granting a certificate, the public 

necessity in a particular case, and the propriety of convenience and necessity should be the first con- 

granting a certificate to that effect.48 It is the con- gideration, and the interest of public utilities al- 

venience and necessity of the entire public affected j-^ady serving the territory secondary, while the 

by the proposed linc^9 and the term “public con- ^^sire of a new applicant for a certificate is rela- 

venience and necessity” has reference to the public lively a minor matter for the consideration of the 

interest in transportation and is of lesser scope commission.53 

than the words “public welfare” and “public inter¬ 
est.”^® If there is a reasonable need apparent for Public convenience. The term “public conveni- 
the service and if another line will not be unduly ence” has reference to something fitting or suited 

interfered with and if the highway will not be un- to the public need.^^ 


655—Buckeye Stages v. Public 
Utilities Commission of Ohio, 159 
N.E. 5G1, 117 Ohio St. 540. 

S.D.—Vander Werf v. Board of Rail¬ 
road Com’rs of South Dakota, 237 
N.W. 90 9, 58 S.D. 586. 

Utah.—Union Pac. R. Co. v. Public 
■Service Commission, 135 P-2d 916, 
103 Utah 459. 

48. Ark.—Corpus Juris auoted in 
Santee v. Brady, 189 S.W.2d 907, 
910, 209 Ark. 224. 

Fla—Seaboard Air-Line Ry. Co v. 
Wells, 131 So 777, 100 Fla. 1631— 
Seaboard Air Line Ry. Co. v. Wells, 
130 So. 687, 100 Fla. 1027. 

Ill. —Chicago Rys. Co. v. Commerce 
Commission, 167 N.E. 840, 336 Ill. 
51, 67 A.LR 938. 

Me.—In re Stanley, 174 A. 93, 133 
Me. 91, affirmed Stanley v Public 
Utilities Commission of Maine, 55 
S.Ct. 628, 295 U.S. 76, 79 L.Ed 1311. 

Md.—Bosley v. Quigley, 56 A.2d 835, 
certiorari denied Quigley v. Public 
Service Commission, 68 S.Ct. 1339, 
334 U.S. 828, 92 L.Ed. -. 

Mo.—State ex rel. Missouri, Kansas 
& Oklahoma Coach Linos, 179 S.W. 
2d 132, 238 Mo.App. 317. 

Neb.—^Furstenberg v. Omaha & Coun¬ 
cil Bluffs St. Ry. Co., 272 N.W. 
756, 32 Neb. 562—Publix Cars v. 
Tellow Cab & Baggage Co., 265 N. 
W. 234, 130 Neb. 401. 

N.J.—Fornarotto v. Board of Public 
Utility Com’rs of New Jersey, 143 
A 450. 105 N.J.Law 28. 

ND.—In re Hanson, 21 N.W 2d 341, 
74 N.D. 224—lOorpua Juris quoted 
in Tri-City Motor Transp. Co. v. 
Great Northern Ry. Co., 270 N.W. 
100, 105, 67 N.D. 119. 

Ohio.—Continental Freight Forward¬ 
ing Co. V. Public Utilities Commis¬ 
sion of Ohio, 183 N.E. 790, 126 Ohio 
St. 16. 

S.D.—'Corpus Juris cited in Applica¬ 
tion of Dakota Transportation of 
Sioux: Palls. 291 N.W. 589, 593, 67 
S.D. 221. 

Tex.—Railroad Commission of Texas 
V. Shupee, Civ.App., 67 S.W.2d 296, 


affirmed Shupee v. Railroad Com¬ 
mission of Texas, 73 S.W.2d 505, 
123 Tex. 521. 

Utah.—Mulcahy v. Public Service 
Commission, 117 P.2d 298, 101 Utah 
245. 

Wash —Spokane Northwest Auto 
Freight v Department of Public 
Works of Washington, 268 P. 138, 
148 Wash. 61. 

W.Va —Monongahela West Penn 
Publ'c Service Co. v. State Road 
Commission of West Virginia, 139 
S.E 744, 104 W.Va. 183, error dis¬ 
missed State Road Commission of 
West Virginia v. Monongahela 
West Penn Public Service Co., 49 
S.Ct. 35, 278 U.S. 564, 73 L.Ed. 508. 
42 C.J. p 687 note 87. 

Public service or welfare is test 
in granting certificate of convenience 
and necessity.—Tellow Cab Co. v. 
Public Utility Hearing Board, R I., 
54 A.2d 28—Capaldo v. Public Utility 
Hearing Board, 43 A.2d 695, 71 R.I. 
245—Capaldo v. Public Utility Hear¬ 
ing Board, 38 A.2d 649, 70 R.I. 356— 
Mooney v. Tuckerman, 144 A. 891, 50 
RI. 37—Abbott V. Public Utilities 
Commission, 136 A. 490, 48 R.I. 196. 
Gouveuleuce iu handling produce 
Auto transportation act did not 
prevent issuance of certificate based 
in part on convenience in handling 
produce.—State v. Department of 
Public Works of Washington, 257 P. 
634, 144 Wash 219, followed in 

Northern Pacific Ry. Co. v. Depart¬ 
ment of Public Works of Washing¬ 
ton, 257 P. 636, 144 Wash. 698- 
49. Va.—Jessup v. Commonwealth, 
5 S.E 2d 482, 174 Va, 133. 

SOL S.D.—^Application of Megan, 5 N. 
W.2d 729, 69 S.D. 1. 

51. Ky.—Southeastern Greyhound 
Lines v. Taylor, 209 S.W.2d 330, 
306 Ky. 767—Short Way Linos, Inc. 
V. Black, 182 S.W.2d 17, 298 Ky. 
67. 

52, Ill.—Campbell v. Illinois Com¬ 
merce Commission, 165 N.E. 790, 
334 Ill. 293. 


Mo.—State ex rel. Interstate Transit 
Lines v. Public Service Commis¬ 
sion, 132 S.W.2d 1082, 234 Mo.App. 
554. 

N.D.—Application of Theel Bros. 
Rapid Transit Co., 6 N.W.2d 560, 
72 N.D. 280. 

Ohio.—H & K. Motor Transp. v. Pub¬ 
lic Utilities Commission of Ohio, 
19 N.E.2d 956, 135 Ohio St. 145. 

Pa.—Armour Transp. Co. v. Pennsyl¬ 
vania Public Utility Commission, 
34 A.2d 821, 154 Pa.Super. 21. 

R.L—Parnum v. Public Utilities 
Commission, 158 A. 713. 62 R.I. 128, 
certiorari denied Farnum v. Public 
Utilities Commission of Rhode Is¬ 
land, 53 S.Ct. 9, 287 U.S. 603, 77 L. 
Ed. 525 

Tenn.—Dunlap v. Dixie Greyhound 
Lines, 160 S.W.2d 413, 178 Tenn. 
533. 

Wash.—State ex rel. City of Port 
Orchard v. Department of Public 
Service, 68 P.2d 352, 186 Wash. 424. 
Wyo.—Application of Calhoun, 68 P. 
2d 591, 61 Wyo. 448. 

Whether operator makes money is 
not the test whether certificate 
should be granted. 

Ark.—Missouri Pacific Transp. Co. v. 

Gray, 167 S.W.2d 636, 205 Ark. 62. 
Ky.—Southeastern Greyhound Lines 
V. Taylor, 209 S.W.2d 330, 306 Ky. 
767—Union Transfer & Storage Co. 
V. Huber & Huber, 97 S.W.2d 609, 
265 Ky. 736. 

Carrier creating apparent necessity 
Carrier, arranging his schedules 
to miss older and admittedly ade¬ 
quate line at connecting point, could 
not build on such missing of connec¬ 
tions, right to run his busses over 
route of older and more adequate 
line.—^Dixie Greyhound Lines v. Mis¬ 
sissippi Public Service Commission, 1 
So.2d 489, 190 Miss. 704. 

53. Ark.—^Arkansas Exp. v. Colum¬ 
bia Motor Transport Co., 205 S.W. 
2d 716, 212 Ark. 1—Santee v. Bra¬ 
dy, 189 SW.2d 907, 209 Ark. 224. 

54. R.I.—Abbott v. Public Utilities 
Commission, 136 A. 490, 48 R.I. 196. 
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F%€blic necessity. The term “piiblic necessity” : 
is not used in the sense of being- essential or abso¬ 
lutely indispensable,^^ but in the sense that the mo¬ 
tor vehicle service would be such an improvement 
of the existing mode of transportation as to justify 
or warrant the expense of making the improve- 
ment.5® Public necessity indicates that the pro¬ 
posed service is reasonably necessary for the public 
goodp" it contemplates a definite public need for 
a transportation service for which no reasonably 
adequate public service exists.^ 8 “Necessity” 
means a public need, without which the public is 
inconvenienced to the extent of being handicapped 
in the purpose of business or wholesome pleasure, 
or both, without which the people generally of the 
community are denied, to their detriment, that 


which is enjoyed by other people generally, simi- 
larK' situated.^ ^ 

The word “necessity” is not synonymous with 
“convenience,"®*^ but the tvro terms cannot be con¬ 
sidered separate!^' and distinctly and as entirely in¬ 
dependent of each other.^^ Convenience creates 
necessit}', and inconvenience may be so great as to 
create it.®- A substantial reasoning as to public 
convenience may carry with it an implication as 
to practical necessity,®^ and it has been stated that 
whatever substantially appears to promote the gen¬ 
eral welfare must ordinarily carry some strong 
persuasion of its practical necessity.®^ 

Detennination by board or cofninission^ The 
statutes conferring jurisdiction on the board or 


55. Ala.—Corpus Juris cited in 

Alabama Public Service Commis¬ 
sion V. Crow, 22 So.2d 721. 724, 247 
Ala. 120. 

Ark.—Santee v. Brady, 189 S.'W.2d 
907. 209 Ark. 224. 

Fla.—Seaboard Air Line Ry. Co. v. 
V/ells, 130 So. 587, 100 Fla. 1027. 

Ill.—Campbell v. Illinois Commerce 
Commission, 165 N-E. 790, 334 Ill. 
293. 

La.—Yazoo & M. V. R. Co. v. Louisi¬ 
ana Public Service Commission, 128 
So. 39, 170 La. 441. 

Minn.—In re Minneapolis & St. L. R. 
Co, 297 N.W 189, 209 Minn. 564. 

Mo—State ex rel. Missouri, Kansas 
dc Oklahoma Coach Lines v. Public 
Service Commission, 179 S.W.2d 
132, 238 Mo.App. 317. 

Okl.—Chicag-o, etc., R. Co. v. State, 
252 P. 849, 123 Okl. 190. 

Pa.—^Highway Exp. Lines v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 54 A.2d 109, 161 Pa.Super. 98 
—Sayre v. Pennsylvania Public 
Utility Commission, 54 A.2d 95, 
16l Pa.Super. 182—E. A. Gallagher 
& Sons V. Pennsylvania Public 
Utilrcy Commission, 53 A.2d 842, 
161 Pa.Super 243—^Horn's Motor 
Exp. V. Pennsylvania Public Utility 
Commission, 26 A.2d 346, 148 Pa. 
Super. 485—John Benkart & Sons 
Co. V. Pennsylvania Public Utility 
Commission, 7 A.2d 584, 137 Pa. 
Super. 5. 

B,I.—^Abbott V. Public Utilities Com¬ 
mission, 136 A. 490, 48 R.I. 196. 

Tex.—Metro Bus Lines v. Railroad 
Commission, Civ.App., 188 S.W.2d 
210, reversed on other grounds 191 
S.W.2d 10, 144 Tex. 420. 

Wash.—North Bend Stage Line v. 
Department of Public Works, 297 
P. 780. 162 Wash. 46. 

50. Aik.—Santee v. Brady, 189 S.W. 
2d 907, 209 Ark, 224. 

Mo.—State ex rel. Missouri, Kansas 
& Oklahoma Coach Lines v. Public 
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Service Commission, 179 S.W.2d 
132. 238 Mo.App. 317. 

42 C.J. p 687 note 90. 

57. R.I.—Abbott v. Public Utilities 
Commission, 136 A. 490, 48 R.I. 196. 

58. Ky.—Short Way Lines v. Black, 
182 S.W.2d 17. 298 Ky. 67. 

Minn.—In re Minneapolis & St. L. R. 

Co., 297 N.W. 189, 209 Minn. 564. 
Neb.—^Tn re Moritz, 23 N.W.2d 545, 
147 Neb. 400. 

Ohio.—^A. & T, Motor Freight v. Pub¬ 
lic Utilities Commission of Ohio, 
184 N.B, 11, 125 Ohio St. 617—Can¬ 
ton-Bast Liverpool Coach Co. v. 
Public Utilities Commission of ^ 
Ohio, 174 N.E. 244, 123 Ohio St. 
127. 

Wyo.—Application of Calhouu, 68 P. 

2d 591, 51 Wyo. 448. 

Present public needs 
W.Va.—Reynolds Transp. Co. v. Pub¬ 
lic Service Commission, 26 S.E.2d 
519, 125 W\Va. 690. 

59. Kan.—^Atchison, T. & S. F. Ry. 
Co. V. Public Service Commission 
of Kansas, 288 P. 755, 130 Kan. 777. 

Okl —Oklahoma Transp. Co. v. State, 
177 P,2d 93, 198 Okl. 246—^3klis- 
souri, Kansas & Oklahoma Coach 
Lines v. State. 81 P.2d 660. 183 
Okl. 278—Oklahoma Union Ry. Co. 
V. State, 293 P. 537, 146 Okl. 92— 
Chicago, R. I. & P. Ry. Co. v. 
State, 258 P. 874, 126 Okl. 48. 

60. Minn.—In re Minneapolis & St. 
L. R. Co., 297 N.W. 189, 209 Minn. 
564. 

Neb.—^In re Moritz, 23 N.W.2d 545. 
147 Neb. 400. 

Ohio.—Canton-East Liverpool Coach 
Co. v. Public Utilities Commission 
of Ohio, 174 N.E. 244, 123 Ohio St. 
127. 

Pact that distance over proposed 
route is shorter than over other 
routes and that the proposed route 
is less frequently traveled and less 
dangerous shows public convenience 
but not public necessity.—^Railroad 
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Commission of Texas v. Shupee, Civ. 
App., 57 S.W.2d 295, affirmed Shupee 
V, Railroad Commission of Texas, 73 
S.W.2d 505, 123 Tex. 521. 

Pact that service already existing 
is not convenient to all persons 
along route does not constitute a 
necessity.—^Missouri Pac R. Co. v. 
Williams, 148 S.W.2d ^644, 201 Ark. 
895. 

61. Tex.—Metro Bus Lines v. Rail¬ 
road Commission, Civ.App., 188 S. 

j W.2d 210, reversed on other 
j grounds 191 S.W.2d 10, 144 Tex. 

! 420. 

Utah.—^Union Pac. R. Co. v. Public 
Service Commission, 135 P.2d 9l5, 
103 Utah 459. 

62. Ky.—Short Way Lines v. Black, 
182 S.W.^d 17, ‘298 Ky. 67. 

Mo.—State ex rel. Missouri, Kansas 
& Oklahoma Coach Lines v. Pub¬ 
lic Service Commission, 179 S.W.2d 
132, 238 Mo.App. 317. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 

State, 252 P. 849, 123 Okl. 190. 
Tex.—^Metro Bus Lines v. Railroad 
Commission, Civ.App., 188 S,W.2d 
210, reversed on other grounds 191 
S.W.2d 10, 144 Tex. 420. 
Inconvenience amounting to neces¬ 
sity 

Where citizens living in commu¬ 
nities between certain cities were 
unable to obtain bus transportation 
to either of the cities in order to 
arrive at their destination by 9 
A.M. unless they caught a bus at an 
unreasonably early hour, there was 
inconvenience to the extent of handi¬ 
capping business within purview 
of “necessity,” as used in statute.— 
Missouri, Kansas & Oklahoma Coach 
Lines v. State, 81 P.2d 660, 183 Okl. 
278. 

63. Ky.—Southeastern Greyhound 
Lines v. Taylor, *209 S.W.'2d 330, 
306 Ky. 767. 

64. Ky.—Southeastern Greyhound 
Lines v. Taylor, supra. 
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commission to grant certificates of public conveni¬ 
ence and necessity, as considered supra § 82, usually 
vest in that body a broad discretionary power and 
authority to determine when and if public conveni¬ 
ence and necessity exist,and, as considered infra 
§ 92 k, the determination of the board or commis¬ 
sion will not be interfered with by the courts on 
review in the absence of an abuse of discretion. 

b. Particular Matters to Be Considered 

(1) In general 

(2) Existing transportation 

(1) In General 

The commission in determining what constitutes pub¬ 
lic convenience and necessity takes into consideration 
various matters, including such matters as it is directed 
to consider by the statute. 

In determining what constitutes public conveni¬ 
ence and necessity in a particular case, and the pro- 

65. Ark.—^Potashnick Truck Service 

V. Missouri & Arkansas Transp. 

Co., 1*57 S.W.2d 512, 203 Ark. 506. 

Minn—In re Minneapolis & St. L. 

R. Co., '297 N.W. 189, 209 Minn. 

564. 

Miss.—Tri-State Transit Co. of Lou¬ 
isiana V. Mobile & Ohio Transp, 

Co., 2 'So 2d 845. 191 Miss. 364. 

N.T.—Public Service Interstate 
Transp. Co. v. Public Service Com¬ 
mission of New York, 180 N.E. 

'170, 258 N.T. 455—Yonkers R. Co. 
v. Hume, 233 N.T.S 63. 225 App. 

Div. 313. 

Pa.—Highway Exp. Lines v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 54 A.2d 109, 1'61 Pa Super. 

98—Pittsburgh Rys. Co. v Public 
Service Commission, 188 A 549, 

124 Pa.Super. 266—York Motor 
Express Co. v. Public Service Com¬ 
mission, 169 A. 396, 111 Pa.Super. 

169—Hoffman v. Public Service 
Commission, 99 Pa.Super. 417. 

S.D.—^Application of Megan, 6 N.W. 

■2d 729, 69 S.D. 1. 

Tex.—Texas Motor Coaches v. Rail¬ 
road Commission, Civ App., 59 S. 

W. 2d 923, affirmed Texas Motor 
Coaches v. Railroad Commission of 
Texas, '73 S.W.2d 511, 123 Tex. 

'517—^Railroad Commission of Tex¬ 
as V. iShupee, 'CivApp, 57 S.W.2d 
;295, affirmed Shupee v. Railroad 
Commission of Texas, 73 SuW.2d 
505, 123 Tex. 621. 

42 C.J. p 684 note 39. 

Discretion of commission generally 
see supra § 86. 

CommlBSloxL has exclusive power 
to determine whether public neces¬ 
sity exists for proposed bus line.— 

Railroad Commission of Texas v. 

Shupee, Civ.App., 6'7 S.W.2d '29*5, af¬ 
firmed Shupee v. Railroad Commis¬ 
sion of Texas, 73 S.W.2d 505, 123 
Tex. 521. 


priety of granting a certificate to that effect, the 
commission takes into consideration various mat- 
ters.^® The commission may properly take into 
consideration the element of danger involved by the 
use of heavy trucks and passenger cars on high¬ 
ways,®"^ whether the proposed service will promote 
the public interest by strengthening and preserving 
an indispensable transportation service,'®® the ade¬ 
quacy of the service rendered the same territory by 
other carriers, if -any, as considered infra subdivi¬ 
sion b (2) of this section, and, as considered infra § 
91, the ability of applicant adequately to render the 
service needed and his fitness and character. The 
economy of operation of the applicant is a proper 
matter for consideration®^ as is the question of 
rates to be charged"^® and the reduced cost of trans¬ 
portation to the public.'^^ 

The commission may and should look to the fu¬ 
ture as well as the present,"^2 providing not only for 

ice, in view of the rights of other 
carriers under the statute and of 
the taxpayers and general public In 
conserving the structure and safety 
of the highways."—Florida Motor 
Lines v. State Railroad Commission, 
132 So. 851, 858, 101 Fla. 1018. 

Entire needs of locality to be 
served may be considered.—Slate v. 
Department of Public Works of 
Washington, '257 P. 634, 144 Wash 
219, followed in Northern Pacinc Ry. 
Co. V. Department of Public Works 
of Washington. 2*57 P. '636, 144 Wash. 
698. 

Population of communities In pro¬ 
posed territory, volume of traffic, 
cost of service, and public need are 
proper subjects for commission's 
consideration.—Fulmer v. Board of 
Railroad Com’rs, '28 P.2d 849, 96 

Mont. 22. 

67. Utah —Gilmer v. Public Utilities 
Commission, '247 P. 284, 67 Utah 
222 . 

68. S.D.—^Application of Megan, 5 
N.W 2d 729, 69 S.D. 1. 

69. Pa.—^.*Vlko Exp. Lines v. Penn¬ 
sylvania • Public Utility Commis¬ 
sion, 30 A.2d 440, 15'2 Pa'Super. 
27. 

70. Utah.—^Utah Light & Traction 
Co. V. Public Service Commission, 
118 P.2d '683, 101 Utah 99. 

71. Fla.—Atlantic Coast Line R. Co. 
V. Railroad Commission, 6 So.2d 
708, 149 Fla. 246. 

72. Ala.—^Alabama Public Service 
Commission v. Crow, 22 So.2d 721, 
247 Ala. 120—North Alabama Mo¬ 
tor Express, Inc. v. Rookis, 12 So 
2d 183, 244 Ala. 137. 

Ill.—'Campbell v. Illinois Commerce 
Commission, 165 N.E. 790, 334 Ill. 
29.3. 

Michigan Public 


Number of vehicles 
Number of public service automo¬ 
biles which owners thereof, applying 
for certificates to operate taxicabs 
in certain city, should be allowed to 
use in connection with their taxicab 
service, and manner in which such 
cars should be allocated to them, 
should be determined in first in¬ 
stance by public utility administra¬ 
tor, not by supreme court on appeal 
from orders of public utility hearing 
board granting such applications on 
appeal from administrator's decision. 
—Yellow Cab Co v. Public Utility 
Hearing Board, R.I., 64 A.2d 28. 

66- Ind.—Chicago & Calumet Dist. 
Transit Co. v. Public Service Com¬ 
mission of Indiana, 37 N E 2d 271, 
no Ind.App 137. 

Ohio.—Pennsylvania R. Co. v. Public 
Utilities Commission of Ohio, 176 
N.E. 573, 123 Ohio St. 65*5. 

R.I.—Capaldo v. Public Utility Hear¬ 
ing Bd., 43 A.'2d 695, 71 R I. 245. 
Statement of elements to be consid¬ 
ered 

"There should be considered: (1) 
Whether the charaicter and number 
of proposed vehicles may be operat¬ 
ed without undue jeopardy to those 
travelling upon the roads or to the 
structure and safety of the roads: 

(2) whether service of a like nature 
is being rendered in the territory or 
over the route or schedule line by 
similar or other means of trans¬ 
portation that is adequate to meet 
the reasonable requirements of the 
public convenience and necessity; 

(3) whether the service in the terri¬ 
tory or over the route or schedule 
line as proposed so differs in mat¬ 
ters affecting public convenience and 
necessity, from other similar service 
being rendered, as to 'justify author¬ 
izing the additional or different serv- 
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present need, but such as may reasonably be antici¬ 
pated from the probable growth of population, in¬ 
dustry, and community development,"^ to the end 
that both the quality and quantity of that which is 
offered to the public for its necessity, convenience, 
and pleasure may be improved and increased, and 
community development and life enriched and en- 
couraged.'^^ 

Matters required by statute. The commission 
must take into consideration such matters as it is 
explicitly directed to consider by the statute."® 
Thus, under statutory direction, the commission 
must take into consideration existing travel or vol¬ 
ume of traffic over the proposed route"^® and the in¬ 
creased cost of maintaining the highway con¬ 
cerned,'^'^ and whether the highway or highways 
designated in the application are of such type of 
construction or in such state of repair, or subject to 
such use, as to permit of the use sought without 
unreasonable interference with the use of such 


highway or highways by the general public for 
highway purposes.''^ 

A statute providing that the commission “may 
among other things, consider” certain enumerated 
matters indicates that the matters specially enumer¬ 
ated were not the only things the legislature in¬ 
tended to be considered by the commission. 

Private contract carriers. In granting certifi¬ 
cates of public convenience and necessity to private 
contract carriers the commission must consider such 
matters as the statute directs,^® and, on the con¬ 
trary, may not consider matters not authorized by 
the statute to be considered. 

(2) Existing Transportation 

In determining whether the public convenience and 
necessity warrant the granting of a certificate of public 
convenience and necessity, the commission should take 
into consideration other existing transportation facilities 
and the effect on them of a grant of a new certificate. 

In determining whether the public convenience 


Service Commission, 3 N.'W'.2d 268, 
301 Mich. 262. 

Mo.—State ex rel. Ringo v. Public 
Service Commission, 132 S.W.2d 
1080, 234 Mo.App. 549. 

Wash.—^Northern Pac. Ry. Co, v. De¬ 
partment of Public Works, 2S6 P. 
333, 144 Wash. 47. 

73. Utah.—^Mulcahy v. Public Serv¬ 
ice Commission, 117 P.2d 298, 101 
Utah 245. 

74. Utah—^Utah Light & Traction 
Co. V. Public Service Commission. 
118 P.2d 683, 101 Utah 99—Mul- 
cahy V. Public Service Commission, 
117 P.2d 298, 101 Utah 24'5. 

Wash.—^North Bend Stage Line v. 
Department of Public Works, 297 
P. 780, 162 Wash. 46. 

75. Ala—^North Alabama Motor Ex¬ 
press, Inc. V. Rookis, 12 So.2d 1S3, 
■244 Ala. 137. 

Fla.—^Florida Motor Lines v. State 
Railroad Commission, 132 So. 8'51, 
101 Fla. 1018. 

Minn.—In re Minneapolis & St. L. R. 
Co, 297 N.W. 189, 209 Minn, 664. 

Miss.—Tn-State Transit Co. of La. 
V. Gulf Transport Co., 29 So 2d 
825, 201 Miss. 744. 

Mo.—State ex rel. Crown Coach Co. 
V. Public Service Commission, 179 
.S.W.2d 123, 238 Mo.App. 287. 

N-D.—^Application of Midwest Mo¬ 
tor Exp., 23 N.W. 49, 74 N.D. 416 
—In re Hanson, 21 N.W.2d 341. 74 
N.D. 224. 

Tenn.—^Dunlap v. Dixie Greyhound 
Lines, 160 S.W.2d 413, 178 Tenn. 
'532. 

Tex.—^English v. Landa Motor Lines, 
Civ.App., 16'6 S.W.2d 721, error re¬ 
fused—^North East Texas , Motor 
Lines v. Texas & Pacific Motor 


Transport Co., Civ.App., 159 S.W. 
2d 926—Sproles Motor Freight 
Lines v. Railroad Commission, 
Civ.App., 157 S.W.2d 949, error re¬ 
fused. 

Interstate carrier 

Commission, in considering appli¬ 
cation for certificate by interstate 
motor carrier, should not take into 
consideration convenience and ne¬ 
cessity of proper movement of 
freight or passengers in matters of 
interstate commerce, but commis¬ 
sion may exercise its police power 
and consider the public safety, as 
well as the capacity and conserva¬ 
tion of state highways.—Smith v. 
Wald Transfer & Storage Co., Tex. 
Civ.App., 97 e.W.2d 991, error dis¬ 
missed—Railroad Commission v. 
Southwestern Greyhound Lines, Tex 
Civ.App., 92 S.W.2d 296—Ex parte 
Truelock, 140 S.W.2d 167, 139 Tex. 
Cr. 365. 

Pormer lawful operation 

Act authorizing commission to is¬ 
sue new certificate to truck operator 
operating lawfully under certificate 
issued under old act did not require 
commission to determine whether 
operator was violating certificate as 
prerequisite to issuance of new cer¬ 
tificate.—^Railroad Commission of 
Texas v. Winkle, Civ.App., 57 S.W. 
2d 287, affirmed Texas & Pacific Mo¬ 
tor Transp. Co. v. Railroad Commis¬ 
sion of Texas, 73 S.W.2d 509, 124 
Tex. 126. 

76. N.D.—Tri-City Motor Transp. 
Co. V. Great Northern Ry. Co., 270 
N.W. 100, 67 N.D. 119. 

Va.—Jesftup V. Commonwealth, 6 S. 
E.2d 482, 174 Va. 133. 

791 , N.D.—In re Hanson, 21 N.W-2d 
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341, 74 N.D. “224—Tri-City Motor 
Transp. Co. v. Great Northern Ry. 
Co.. 270 N.W. 100, 67 N.D. 119. 

78. Tex.—^Railroad Commission of 
Texas v. Southwestern Greyhound 
Lines, Civ.App., 92 S.W.2d 296, re¬ 
versed on other grounds Southwest 
Greyhound Lines v. Railroad Com¬ 
mission of Texas, 99 S.W 2d 263, 
128 Tex. 560, 109 A.L.R. 1235. 
Statute held mandatory 
Tex.—Southwestern Greyhound 

Lines v. Railroad Commission, Civ. 
App., 147 S.AV.2d 318, affirmed 
Railroad Commission v. South¬ 
western Greyhound Lines, 157 S. 
W.2d 354, 138 Tex. 124. 

78. Va,—^Jessup v. Commonwealth, 
5 S.E.2d 482, 174 Va. 133, 

80. Fla.—^Riley v. Lawson, 143 So. 
»619, 106 Fla. 621. 

Necessity for certificate for private 
contract carrier see supra § 82. 
Statute held valid 
Fla.—Riley v. Lawson, supra. 

Matters required to be considered 
In determining -whether certificates 
shall be granted commission must 
consider the effect that granting of 
certificate may have on transporta¬ 
tion facilities within territory in¬ 
volved, congestion of traffic, safety 
of traffic, and adverse effect on 
transportation as a whole within 
such territory.—Central Truck Lines 
V. Railroad Commission of Florida, 
1 So.2d 470, 146 Fla. S21—^Riley v. 
Lawson, 143 So. 619, 10'6 Fla. 621. 

81. Fla —Central Truck Lines v. 
Railroad Commission of Florida, 1 
So.2d 470, 146 Fla. 521. 
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and necessity warrant or require the granting of a 
certificate of public convenience and necessity the 
commission must, as the statutes usually direct, 
take into consideration other existing transporta¬ 
tion facilities, including railroad facilities, in the 
territory for which the certificate is sought^^ and 
whether further common carrier transportation is 
required in the territory.^^ To this end the com¬ 
mission must consider the adequacy of the service 
which is already rendered by the existing carrier^^ 
even though the service proposed to be rendered by 
applicant is different from that rendered by the ex¬ 
isting carrier, with which it would come into direct 
competition 5 and in ascertaining the adequacy of 
service the commission may consider the present | 


ability of a carrier in the field to provide adequate 
service to meet any particular demand that may 
appear.^® The commission must consider whether 
the public it is proposed to serve has or has not 
adequate common carrier transportation service, 
and whether the additional service proposed to be 
rendered will result in more adequate or less ade¬ 
quate service, 

Effect on existing carriers. In determining 
whether a certificate should be granted, the com¬ 
mission must, as the statutes ordinarily direct, con¬ 
sider the effect of a grant on an existing common 
carrier serving the same territory and the effect on 
transportation as a whole within the territory,®^ 
such as on the business of railroads or street rail- 


82. Mo.—State ex rel. Alton Transp. 
Co. V. Public Service Commission 
of Missouri, 49 S W.2d 619, 329 Mo. 
1139—State ex rel. Alton Transp. 
Co. V. Public Service Commission, 
49 S.W.2d 614, 330 Mo. 1—State ex 
rel. Crown Coach Co. v. Public 
Service Commission, 179 S.W.2d 
123, ,238 Mo.App 287—State ex rel 
Interstate Transit Lines v. Public 
Service Commission, 132 S.W.2d 
1082, '234 Mo.App. 554. 

Mont,—Fulmer v. Board of Kailroad 
Com’rs, 28 P'2d 849, 96 Mont. 22. 
N.D.—In re Hanson, 21 ]sr.W.2d 341, 
74 N.D. 224. 

Ohio.—Columbus & Southern Ohio 
Elec Co. V. Public Utilities Com¬ 
mission, 66 N.E.2d 537, 146 Ohio 
iSt. 477—^Lake Shore Electric Ry. 
Co. V. Publi-c Utilities Commission, 
154 N.E 239, 115 Ohio St. 311. 

R.I.—^Abbott V. Public Utilities Com¬ 
mission, 136 A. 490, 48 R.I. 196. 

S D.t—A pplication of Dakota Trans¬ 
portation of Sioux Falls, 291 N.W 
'589, 67 S.D. 221—Vander Werf v 
Board of Railroad Com’rs of South 
Dakota, '2,37 N.W. 909, 58 S.D. 686. 
Tenn.—^Dunlap v. Dixie Greyhound 
Lines, 1'60 S.W.,2d 413, 178 Tenn. 
533. 

Va—^Virginia Stage Lines v. Com., 
45 S.E.2d 318, 186 Va. 1066—Jes¬ 
sup V. Commonwealth, 5 S.E.'2d 
482, 174 Va. 133. 

Xndependent motor carrier holding 
permit over established route is en¬ 
titled to same consideration as any 
other public utility in determining 
whether certificate to operate com¬ 
peting busses over highways should 
issue.—State ex rel. and to Use of 
Missouri Pac. R. Co. v. State Public 
Service Commission, 37 S.W.2d 576, 
327 Mo. 249, 76 A.L.R. 232. 

Iballroad facilities 

Fla.—Seaboard Air-Line Ry. Co. v. 

Wells, 131 So. 777, 100 Fla. 1631. 
Ky.—Southeastern Greyhound Lines 
v. Taylor. :209 S.W.2d 330, 306 Ky 
767—'Cannonball Transit Co. v. 


Sparks Bros. Bus Co., 72 S W.2d 
1021, 2'5'5 Ky. 121. 

83, Ala —Corpus Juris cited in. 
Alabama Public Service Commis¬ 
sion V. Crow. 22 So.2d 721, 724, 247 
Ala. 120. 

Ark—Corpus Juris CLUoted iu Mis¬ 
souri Pac. R. Co. V. Williams, 148 
■S.W.2d 644, 201 Ark. 89‘5. 

Fla.—Corpus Juris quoted in Sea¬ 
board Air Line Ry. Co v. Wells, 
130 So. 587, '594, 100 Fla. 10'27. 
S.D.—^Corpus Juris quoted in Vander 
Werf V Board of Railroad Com’rs 
of South Dakota, 237 N.W. 909, 58 
S.D. 586. 

42 C.J. p 687 note 97. 

Grant of certificate as between dif¬ 
ferent applicants see supra § 87 

84, Ala.—Alabama Public Service 
'Commission v. Crow, 22 So.2d 721, 
247 Ala. 120. 

Fla.—Seaboard Air Line Ry. Co. v. 

Wells, 130 So. 587, 100 Fla. 1027. 
Mont.—Fulmer v. Board of Railroad 
Com’rs, '28 P 2d 849, 96 Mont. 22. 
Ohio.—Coney Island Motor Bus Cor¬ 
poration V. Public Utilities Com¬ 
mission of Ohio, 152 N.E. 25, 11'5 
Ohio St. 4'7. 

42 C.J. p 687 note 98. 

85. Ohio,—Lake Shore Electric R. 
Co. V. Public Utilities Commn, 154 
N.E. 239, 115 Ohio St.'sil. 

Service on parallel highway 

Words “on such highway,” as used 
in motorbus statute relating to ade¬ 
quacy of service "on such highway,” 
although referring to highway on 
which service is contemplated or 
given, does not preclude commission 
from considering other service on 
parallel highway in light of refer¬ 
ence in act to territory served.— 
Railroad Commission v. Metro Bus 
Lines. 191 S.W.2d 10, 144 Tex. 4'20. 

86. R.I.—'Capaldo v. Public Utility 
Hearing Board, 43 A.;2d 69§, 71 R. 
L 245. 

Inactive vehicles 

On application for certificates to 
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operate taxicabs in city, board prop¬ 
erly considered fact that certain cab 
company had considerable number of 
certified and registered taxicabs, 
which were inactive because of order 
of federal office of defense trans¬ 
portation, but were presently avail¬ 
able for public service if ordered in¬ 
to operation by public utility admin¬ 
istrator.—Capaldo v. Public Utility 
Hearing Board, supra. 

87. Fla.—'Seaboard Air Line Ry. Co. 
v Wells, 130 So. 587, 100 Fla. 1027. 

42 C.J. p 687 note 1. 

88 . Fla—State ex rel. National 
Trucking 'Co. v. Lee, 191 So. 17, 
139 Fla. 832—Central Truck I.<ines 
V. Railroad Commission, 160 So. 
2'6, 118 Fla '55'5—Florida Motor 
Lines V. State Railroad Commis¬ 
sion, 132 So. 851, 101 Fla. 1018— 
Seaboard Air Line Ry. Co. v. 
Wells, 130 So. 587, 100 Fla. 1027. 

Mo.—State ex rel. Alton Transp. Co, 

V. Public Service Commission of 

Missouri, 49 S.W.2d 619, 3'29 Mo. 
'1139—Slate ex rel. Alton Transp- 
Co. V. Public Service Commission, 
49 S.W.2d 614, 330 Mo. 1—'State 
ex rel. Crown Coach Co. v. Public 
Service Commission, 179 S.W.2d 
123, '238 Mo.App. 287—State ex rel- 
Interstate Tran.sit Lines v. Public 
Service Commission, 1:3,2 S.W.'2d. 

1082, 234 Mo.App. 554. 

Mont.—^Fulmer v. Board of Railroad 
'Com’rs, 28 P.2d 849, 96 Mont. 22. 
N.M.—^Harris v. State Corporation 
Commission, 129 P.2d 323, 46 N.M. 
352. 

N.Y.—^Village of Bronxville v. Malt- 
bie, 30 N.E.2d 47'5, 284 NY. 206. 
Pa.—Schuylkill Ry. Co. v. Public 
■Service Commission, 9;2 Pa.Super. 
136. 

R. I.—^Abbott V. Public Utilities Com¬ 
mission, 136 A. 490, 48 R.I. 196. 

S. D.—^Application of Dakota Trans¬ 
portation of Sioux Falls, 291 N- 

W. 589, 67 S.D. 221. 

Tex.—Corpus Juris cited In Texas 
Motor Coaches v. Railroad Com- 
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roads serving territories in whole or in part the 
same as that proposed to be served by the motor 
vehicle line.89 The facts that the existing carrier 
is physically capable of carrying all persons desir¬ 
ing to travel between points where a bus line is 
sought to be established, that it is not a highly suc¬ 
cessful enterprise, and that its traffic will be cur¬ 
tailed, although elements to be considered, are not 
such as to nullify the consideration of public con¬ 
venience and necessity in favor of a bus line be¬ 
tween such points.^0 

c. Grant or Denial of Certificate 

(1) In general 

(2) Imposition of conditions 

(3) To territory served by other carrier 

(1) In General 

A certificate of public convenience and necessity to 
operate a motor carrier must be granted where the public 
convenience and necessity require It. 

Where the public convenience and necessity do 
not require the granting of a certificate of public 
convenience and necessity to operate a motor car¬ 
rier the application must be denied,but where the 
public convenience and necessity require it the 
certificate must be granted.®^ The discretion 
granted to the commission, as considered supra § 
86, does not allow it to refuse a certificate where it 
has found that public convenience and necessity 

mission, Civ.App., 59 S.W.2d 923, | 

926, affirmed Texas Motor Coach¬ 
es V. Railroad Commission of Tex¬ 
as, 73 iS.W.2d 511, 123 Tex. 517. 

4-2 C.J. p 688 note 4. 

Reventies of ezistiugr transporta¬ 
tion companies should be considered. 

—Columbus Ry. Power & Light Co. v. 

Public Utilities Commission of Ohio, 

155 N.B. 64'7, lli6 Ohio St. 36—East 
End Traction Co. v. Public Utilities 
Commission of Ohio, 15'2 N.E. 20, 115 
Ohio St. 119. 

89. Fla.—Seaboard Air-Line Ry. Co. 

V. Wells, 131 So. 777, 100 Fla. 1631 
—Seaboard Air Line Ry. Co. v. 

W'ells, 130 So. 687, 100 Fla. 1027. 

N.D.—Tri-City Motor Transp. Co. v. 

Great Northern Ry. Co., '270 N.W. 

100, 67 N.D. 119. 

B.D.—^Vander Werf v. Board of Rail¬ 
road Com'rs of South Dakota, 237 
N.W. 909, 68 S.D. 586. 

42 C.J. p 688 note 5. 

90. Va.—^Norfolk Southern R. Co. v. 

Commonwealth, 126 S.E. 82, 141 
Va. 179. 

01. Wis.—Clmtonville Transfer Line 

V. Public Service Commission, 21 N. 

W. 2d 5. 248 Wis. 59. 

92. Iowa.—Thomson v. Iowa State 

Commerce Commission, 15 N.W. 2d 
611, 236 Iowa 486—Thomson v. 


require the issuance of a certificate.®^ In the ab¬ 
sence of statutory' authority the commission cannot 
arbitrarily deny a certificate because a portion of 
the route over which the carrier proposes to operate 
is a highway outside the corporate limits of a city 
or village.®'^ 

A determination of the propriety of granting a 
certificate of public convenience and necessity must 
always be governed by the peculiar facts shown.®^ 
The fact that the public has become accustomed 
to an unauthorized service does not justify the 
grant of a certificate where there exists no public 
convenience or necessity for the service.®^ The 
commission may not grant a certificate based solely 
on a certificate several years old granting authority 
which has become null and void by a failure to 
exercise it within the time prescribed by statute.®*^ 

An application for a certificate may be granted in 
whole or in part,®® and the fact that applicant asks 
for more than he is entitled to does not justify the 
denial of that to which he is entitled,®® but the 
authority granted cannot be more extensive than 
the convenience and necessity to be served as 
showm by the evidence adduced.^ 

Application for a certificate may be denied where 
the route applied for is so badly congested by es¬ 
tablished motor vehicle operations that the addition 
of applicant’s proposed service would create and 

Lines v. Dunlap, 160 S.W.2d 418,. 
178 Tenn. 546. 

98. Ohio.—Stark Electric R. Co. v. 
Public Utilities Commission of 
Ohio, 170 N.E. 360, 121 Ohio St. 550, 
certiorari denied Salisbury Transp. 
Co. V. Stark Electric R. Co., 51 S. 
Ct. 24, 282 U.S. 844, 75 L.Ed. 749. 

97- Ill.—Chicago Rys. Co. v. Com¬ 
merce Commission, 167 N.E. 840, 
336 Ill. 51, 67 A.L.R. 938. 

98. Iowa.—Application of Waterloo, 
C. F. & N. Ry. Co., 220 N.W. 310, 
206 Iowa 238. 

Ky.—Consolidated Coach Corporation 
V. Kentucky River Coach Co., 60- 
S.W.2d 127, 249 Ky. 65. 

Mich.—^Kirkhy v. Michigan Public 
Service Commission, 32 N.W.2d 1, 
320 Mich. 608. 

N.D.—Tri-City Motor Transp. Co. v. 
Great Northern Ry. Co., 270 N.W. 
100, 67 N.D. 119. 

Ohio.—^Erie R. Co. v. Public Utilities 
Commission of Ohio, 157 N.E. 382, 
116 Ohio St. 710. 

99. Ky.—Consolidated Coach Corpo¬ 
ration V. Kentucky River Coach 
Co.. 60 S.W.2d 127, 249 Ky. 65. 

1. Ohio.—^Brie R. Co. v. Public Util¬ 
ities Commission of Ohio, 157 N.BL 
. 382. 116 Ohio St. 710. 


Iowa State Commerce Commission, 
15 N.W.2d 603, 235 Iowa 469. 

Ohio.—^V^arren-Salem Coach Line Co. 

V. Public Utilities Commission of 
Ohio, 156 N.E. 453, 116 Ohio St. 
383. 

Va.—^Norfolk Southern R. Co. v. 
Commonwealth, 126 S.E. 82, 141 Va. 
179. 

Wis.—Clintonville Transfer Line v. 
Public Service Commission, 21 N. 

W. 2d 5. 248 Wis. 59. 

Zf appheation is supported by e>vi- 
dence, it is duty of commission to 
grant certificate.—State Public Util¬ 
ities Commission v. Bartonville Bus 
Line, 125 N.E. 373, 290 Ill. 574. 

93. Wis.—Clintonville Transfer Line 
V. Public Service Commission, 21 
N.W.2d 5, 243 Wis. 59. 

94. Ill.—State Public Utilities Com¬ 
mission V. Bartonville Bus Line, 
125 N.E. 373, 290 Ill. 574. 

95. Ark.—Southwestern Greyhound 
Lines v. Missouri Pac. Transp. Co., 
200 S,W.2d 772, 211 Ark. 295— 
Schulte v. Southern Bus Lines, 199 
S.W.2d 742, 211 Ark. 200. 

Neh.—^In re Moritz, 23 N.W.2d 545, 
147 Neh. 400. 

Sahstitation of busses for trolleys 
Tenn.—Southeastern Greyhound 
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maintain an excessive and undue hazard to the 
safety and security of the traveling- public and to 
the property on such highway.2 

(2) Imposition of Conditions 

Where authorized by statute, the commission may 
grant a certificate of public convenience and necessity 
to operate a motor carrier with such modifications and 
on such terms and conditions as m its judgment public 
convenience and necessity may require. 

In the absence of statutory permission, the com¬ 
mission in granting a certificate of public conven¬ 
ience and necessity to operate a motor carrier may 
not attach conditions to the certificate.^ The stat¬ 
utes in the various jurisdictions, however, usually 
authorize the commission to grant such certificates 
with modifications and on such terms and condi¬ 
tions as in its judgment public convenience and 
necessity may require.^ Thus, a grant of a certifi¬ 
cate may be made on the condition that applicant 


resume operations which had been temporarily sus¬ 
pended.'® A restriction imposed in a certificate is 
not invalid because such restriction was not in¬ 
serted in other certificates issued by the commis¬ 
sion.® On application of a railroad for a certificate 
to operate a motor carrier for freight as auxiliary 
to, and coordinated with, rail service, it has been 
held that the certificate should be limited to the 
transportation of commodities previously moved in¬ 
to the area by rail or destined for further move¬ 
ment by rail.'^ 

Effect of unauthorized conditions. The mere 
fact that unauthorized conditions are attached to a 
certificate does not invalidate the certificate,8 but, 
where the language is clearly indicative of an in¬ 
tent to withhold or cancel the certificate unless the 
conditions coupled with its grant shall be accepted 
and compliance had with them in the distant future, 
the certificate as a whole must be disregarded.® 


2. Ohio.—Motor Transport & Truck 
Co. V. Public Utilities Commission 
of Ohio, 181 N.E 665. 125 Ohio St. 
374, followed in Bradley, D. B. A. 
Wolverine Motor Freight Lines, v 
Public Utilities Commission of 
Ohio, 181 N.E. 668, 125 Ohio St. 381, 
affirmed Bradley v. Public Utilities 
Commission of Ohio, 53 S.Ct. 577, 
289 U.S. 92. 77 L.Ed. 1053, 85 A. 
LR 1131. 

Tex.—Railroad Commission v. Mc¬ 
Donald, Civ.App., 90 SW.2d 581. 

3. N Y.—People ex rel Public Serv¬ 
ice Interstate Transp. Co. v. Pub¬ 
lic Service Commission, 186 N.E. 
195, 262 NY. 39, reargument de¬ 
nied 188 N.E 96, 262 N.Y. 632. 

Conditions precedent to grant of cer¬ 
tificate see infra § 92 b. 

Imposition of conditions generally 
see infra §§ 109-118 
Removal of restrictions or condi¬ 
tions in certificate see infra § 96. 
Condition authorizing revocation 
<1) Condition attached by commis¬ 
sion making certificate of conve¬ 
nience and necessity revocable by 
commission was unauthorized in cer¬ 
tificate issued before enactment of 
statute conferring express power of 
revocation.—People ex rel. Public 
Service Interstate Transp. Co. v. Pub¬ 
lic Service Commission, supra. 

(2) Revocation of certificate gen¬ 
erally see infra § 96. 

4. Fla.—State ex rel. National 

Trucking Co. v Lee, 191 So. 17, 139 
Fla. 832—Union Bus Co. v. Doug¬ 
lass, 166 So 582, 123 Fla. 292. 

Iowa.—Thomson v. Iowa State Com¬ 
merce Commission, 15 N.W.2d 603, 
235 Iowa 469—^Application of Wa¬ 
terloo, 220 N.W. 310, 206 Iowa 238 
Mass.—Roberto v. Commissioners of 
Department of Public Utilities, 160 
N.E. 321, 262 Mass. 583. 


Mich.—Kirkby v. Michigan Public 
Service Commission, 32 N.W.2d 1, 
320 Mich 60S. 

N.Y —City of New York v. Fullen, 12 
N.E.2d 583, 276 NY. 574. 

Ohio—Matz V. J. D. Curtis Cartage 
Co. 7 N.E 2d 220, 132 Ohio St. 271 
Pa.—Whinney v. Public Service Com¬ 
mission, 176 A. 753, 116 Pa Super. 
472—Andrews v. Public Service 
Commission, 88 Pa.Super 306. 

R I—Yellow Cab Co. v. Public Util¬ 
ity Hearing Board, 54 A.2d 28. 

Tex.—Miller v. Tarry, CivApp., 191 

S.W,2d 501, refused no reversible 
error. 

W.Va.—^Nicely v. Public Service 
Commission, 41 S E.2d 297. 

Time limitation on certificate 
Transit commission had power to 
attach condition to issuance of cer¬ 
tificate to bus company placing time 
limitation on certificate, since other¬ 
wise bus company might in effect be 
given franchise to operate on streets 
of city perpetually when franchise 
itself is limited by city charter to 
period of not more than a designated 
number of years.—Clark v. City of 
New York, 28 N.Y.S.2d 110, affirmed 
28 N.Y S.2d 182, 262 App Div. 855, re- 
argument denied 29 N.Y.S 2d 152, 262 
App.Div. 871. 

Temporary use of detour 

Granting of certificate was not un¬ 
reasonable or unlawful because of 
provision therein authorizing tem¬ 
porary use of detour by motor car¬ 
rier.—State ex rel. Interstate Trans¬ 
it Lines V. Public Service Commis¬ 
sion, 132 S.W.2d 1082, 234 Mo.App. 
554. 

TTuauthorlzed conditions or terms 
(1) Inclusion in certificate of spe¬ 
cial provision permitting enjoyment 
of rate advantages by a favored car¬ 
rier at expense of other carriers 
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serving same territory is unauthor¬ 
ized.—Central Truck Lines v. Rail¬ 
road Commission, 160 So. 26, 118 Fla. 
555. 

(2) Condition, attached by board to 
its orders granting applications for 
certificates to operate taxicabs in 
city, that applicants should not di¬ 
rectly or indirectly own or operate 
any additional automobiles for hire 
was unreasonable as too broad, in 
view of testimony that existing tax¬ 
icab company had public service au¬ 
tomobiles operated by employees 
thereof for weddings, funerals, and 
other special occasions.—Yellow Cab 
Co. V. Public Utility Hearing Board, 
R.I., 54 A.2d 28. 

5. Mo —State ex rel. Pitcairn v. 
Public Service Commission, 111 S. 
W.2d 222, 232 Mo.App. 635. 

6. Charter trips 

Restriction in certificate forbidding 
bus operator to make charter trips 
out of certain city was not void be¬ 
cause of alleged fact that such re¬ 
striction was not contained in cer¬ 
tificates held by other bus operators 
out of such city.—^Bass v. Georgia 
Public-Service Commission, 14 S.E.2d 
740, 192 Ga. 106. 

7. Iowa.—Thomson v. Iowa State 
Commerce Commission, 15 N.W 2d 
603, 235 Iowa 469. 

8. N Y.—People ex rel. Public Serv¬ 
ice Interstate Transp. Co v. Public 
Service Commission, 186 N.E. 195, 
262 N.Y. 39, reargument denied 188 
N.E. 96. 262 N.Y. 632—Tappan & 
Nyack Bus v. Public Service Co¬ 
ordinated Transport, 270 N.Y.S. 16, 
241 App.Div. 750. 

9. N.Y.—People ex rel. Public Serv¬ 
ice Interstate Transp. Co. v. Pub¬ 
lic Service Commission, 186 N.E. 
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The fact that applicant proposes to render a coor¬ 
dinated service between trains and busses through 
the means of interchangeable tickets does not re¬ 
quire the issuance of a certificate,^® and a carrier 
is not entitled to a certificate on the ground that 
the proposed service would furnish transportation 
facilities into the state capital.!! 

The possession of an interstate certificate which 
is not predicated on the existence of public con¬ 
venience and necessity affords no reason for the 
granting of an intra-state certificate ;!2 and when it 
is manifest that applicant is seeking a certificate 
with respect to any portion of his route for the pur- J 
pose of enabling him, while actually operating un- I 
der an interstate certificate, to carry intra-state 
passengers, the same as though he vrere operating 
under an intra-state certificate, the commission may 
deny his application with respect to that portion of 
the route designated.!^ A through service gen¬ 
erally is the best service and the transfer of pas¬ 
sengers and baggage from one carrier to another 
should be eliminated whenever possible, having due 
regard to proper economy of operation and legal 
rights existing in favor of certificate holders.!*^ 

A protestant has been held to be estopped to deny 
actual necessity and public convenience for a pro¬ 
posed service where applicant has operated over 
the route for many years without any such issue 
being raised.!^ 

Religious faith. The facts that an applicant for 
a certificate to operate motor vehicles as a common 
carrier is of a particular religious faith which re- , 
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quires its members to patronize a member of their 
own faith in funerals and other matters and that no 
other motor vehicle transportation is being ren¬ 
dered by a member of that faith are not reasons 
for granting the certificate, and the refusal of a 
certificate in such a case in no way violates the 
constitutional guaranty of freedom of religious 
worship.!® 

Refusal to carry colored people. The fact that 
an applicant for a certificate of public convenience 
and necessity for the operation of motor busses has 
stated that it would not carry colored people is 
immaterial, as an objection to the issuance of such 
a certificate, where at the time of the application it 
has made no provision to haul anyone, since the 
question does not become material until it refuses 
to carry such persons and complaint is made.!*^ 
Character of applicant. The commission may 
consider the fitness of the applicant in the light of 
his past record!® and may deny a certificate to an 
applicant Avho has in the past flouted and defied 
the law and the orders of the commission.!® 

(3) To Territory Served by Other Carrier 

(a) In general 

(b) Permitting or requiring existing car¬ 

rier to provide service 

(a) In General 

A certificate of public convenience and necessity may 
be granted for the operation of a motor carrier over the 
same, or a part of the same, territory served by another- 
carrier where the other carrier is not rendering reason- 
ably adequate service. 


195, 262 N.T. 39, reargument denied 
188 N.E. 96, 262 N.T. 632. 

R. I.—Farnum v. Public Utilities 
Commission, 158 A. 713, 52 R.I. 128, 
certiorari denied Farnum v. Pub¬ 
lic Utilities Commission of Rhode 
Island, 53 S.Ct. 9, 287 U.S. 603, 77 
L.Ed. 525. 

Permittiiig nse of alternative Tonte 

Commission having concluded that 
state highway, designated in origi¬ 
nal application for certificate of con¬ 
venience and necessity to operate 
motorbus service, would not in pub¬ 
lic interest bear such additional use 
between certain points, had power 
to permit use of alternative route 
asked in amended application.—Rail¬ 
road Commission of Texas v. South¬ 
western Greyhound Lines, Civ.App., 
92 S.'W.2d 296, reversed on other 
grounds Southwest Greyhound Lines 
V. Railroad Commission of Texas, 99 

S. W.2d 263, 128 Tex. 560, 109 A.L.R. 
1235. 

10 . Misk—Tri-State Transit Co. v. 
Mobile & Ohio Transp, Co., 2 So.2d 
845, 191 Miss. 364. 


Motor carrier subsidiary of railroad 
Miss.—Tri-State Transit Co. of La. 
V. Gulf Transport Co.. 29 So.2d 825, 
201 Miss. 845. 

11. Miss.—^Tri-State Transit Co. of 
La. V, Gulf Transport Co., supra. 

12 . Ohio.—Pennsylvania R. Co. v. 
Public Utilities Commission of 
Ohio, 176 N.E. 573, 123 Ohio St. 
655—Canton-East Liverpool Coach 
Co. V. Public Utilities Commission 
of Ohio, 174 N.E. 244, 123 Ohio St. 
127. 

13. Ohio.—Grubb v. Public Utilities 
Commission of Ohio, 163 N.E. 713, 
119 Ohio St. 264. 

14. Wash.—^North Bend Stage Line 
V. Department of Public Works, 
297 P. 780, 162 Wash. 46—North 
Bend Stage Line v. Denney, 279 P. 
752, 153 Wash. 439. 

15. Ohio.—Commercial Motor 

Freight v. Public Utilities Commis¬ 
sion of Ohio, 33 NE.2d 989, 138 
Ohio St. 151. 

16. Pa.—^Halperin v. Public Service 
Commission, 81 Pa.Super. 591. 
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Constitutional guaranty of religious 
liberty and freedom of conscience 
see Constitutional Law § 206. 

17. Va.—Norfolk Southern R. Co. v. 
Commonwealth, 126 S.E. 82, 141 Va. 
179. 

Discrimination in public conveyanc¬ 
es because of race or color see Civ¬ 
il Rights §§ 9, 10. 

18. Pa.—Hubert v- Public Service 
Commission, ISO A. 23, 118 Pa.Su- 
per. 128. 

19. Pa.—Hubert v. Public Service 
Commission, supra. 

Violations by lessee of applicant 
Past violations of law by opera¬ 
tors of public service automobiles, 
leased by them from applicants for 
certificates of convenience and neces¬ 
sity to operate taxicabs in certain 
city, did not require refusal of ap¬ 
plications on ground that granting 
thereof would result in unlawful op¬ 
eration of such automobiles as taxi¬ 
cabs and unfair competition with ex¬ 
isting taxicab companies.—Yellow 
Cab Co. V. Public Utility Hearing 
Bd.. R.I., 54 A.2d 28. 
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The extent to which motor carriers should be 
permitted by grant of a certificate of public con¬ 
venience and necessity to enter into competition 
with existing transportation facilities is largely a 
matter of policy which the legislatures have gen¬ 
erally committed to the board or commission, and 
the question is, for the most part, an administra¬ 
tive one that must be left to the sound judgment 
and discretion of the board or commission .20 A 
certificate of public convenience and necessity ordi¬ 
narily may be granted for the operation of public 
motor vehicle service over the same, or a part of 
the same, territory, served by another carrier, in¬ 
cluding a railroad, where the other carrier is not 


giving reasonably adequate service ,21 provided, in 
some jurisdictions, as considered infra subdivision 
c (3) (b) of this section, opportunity is given to the 
existing carrier to provide the required service, 
especially where the operation of the motor ve¬ 
hicle service will not seriously affect the other car¬ 
rier’s finances or business ;22 and even though an 
existing carrier, such as a street railroad company, 
will suffer loss through the admission of competition 
a certificate may be granted for the operation of 
motor vehicles, in order to'furnish a better and 
more convenient form of transportation than that 
furnished by the existing carrier.23 The adequacy 
of an existing service over the proposed route is 


«). N.D.—In re Hanson, 21 N.W.2d 
341. 74 N.D. 224. 

Pa.—E. A. Gallagher & Sons v 
Pennsylvania Public Utility Com¬ 
mission, 53 A.2d 842, 161 Pa Super. 
243—Alko Exp. Lines v. Pennsyl¬ 
vania Public Utility Commission, 
30 A.2d 440, 152 Pa.Super. 27— 
Hall’s Motor Transit Co. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 27 A 2d 428, 150 Pa Super. 60 
—John Benkart & Sons Co. v. 
Pennsylvania Public Utility Com¬ 
mission, 7 A 2d 584, 137 Pa.Super. 
5—Pittsburgh Rys. Co. v. Public 
Service Commission, 188 A. 549, 
124 Pa Super. 266—Beaver Valley 
Service Co. v. Public Service Com¬ 
mission, 186 A. 304, 122 Pa.Super. 
221 . 

Tex.—Central Freight Lines v. Sad¬ 
ler, Civ.App, 147 S.W2d 1102, er¬ 
ror dismissed, judgment correct 
Effect of priority of existence and 
operation in selecting applicant see 
supra § 87. 

Review of decision of commission 
see infra § 92. 

How many motor carriers should 
be certified in certain territory was 
administrative question for commis¬ 
sion to determine.—John Benkart & 
Sons Co. V. Pennsylvania Public Util¬ 
ity Commission, 7 A.2d 584, 137 Pa. 
Super. 6. 

21 . Ark.—Southwestern Greyhound 
Lines v. Missouri Pac. Transp. Co., 
200 S.W.2d 772, 211 Ark. 295. 

Fla.—Florida Motor Lines Corpora¬ 
tion V. Douglass, 7 So.2d 843, 150 
Fla. 1—Seaboard Air-Line Ry. Co. 

V. Wells, 131 So. 777, 100 Fla. 1631. 
Ill.—Chicago Rys. Co. v. Commerce 

Commission, 167 N.E. 840, 336 Ill. 
51, 67 A.L.R. 938. 

Mo.—State ex rel. Scofield v. Public 
Service Commission, App., 211 S. 

W. 2d 547. 

N.Y.—Public Service Interstate 

Transp. Co. v. Public Service Com¬ 
mission of New York, 180 N.E. 170, 
258 N.Y. 455, motion denied 180 N. 
E. 353, 258 N.Y. 608. Motion de¬ 
nied 182 N.B. 183, 269 N.Y. 666. 


N.D.—In re Hanson, 21 N.W.2d 341, 
74 N.D. 224. 

Ohio —^Allman Transfer & Moving 
Co. V. Public Utilities Commission, 
54 N.E 2d 958, 143 Ohio St. 292— 
Peck V. Public Utilities Commis¬ 
sion of Ohio, 170 N.E 364. 121 Ohio 
St. 571—Michele Transp. Co. v 
Public Utilities Commission, 169 N 
H. 440, 121 Ohio St. 441—Norfolk & 
W Ry. Co. V. Public Utilities Com¬ 
mission of Ohio, 158 N.E, 92, 116 
Ohio St. 741—Warren-Salem Coach 
Line Co. v. Public Utilities Com¬ 
mission of Ohio, 156 N.E. 453, 116 
Ohio St. 383—Bennett Bros, v Pub¬ 
lic Utilities Commission of Ohio, 
155 NE. 795, 116 Ohio St. 103. 

Pa.—Yellow Cab Co. of Pittsburgh 
V. Pennsylvania Public Utility 
Commission, 64 A.2d 301, 161 Pa. 
Super. 41—Sayre v Pennsylvania 
Public Utility Commission, 54 A 2d 
95, 161 Pa.Super. 182—E A Gal¬ 
lagher & Sons V. Pennsylvania 
Public Utility Commission, 53 A.2d 
842, 161 Pa. Super. 243—Cage v. 

Public Service Commission, 189 A. 
896, 125 Pa.Super. 330. 

Tenn.—Dunlap v. Dixie Greyhound 
Linos, 160 S.W2d 413, 178 Tenn. 
532. 

Tex.—Southland Greyhound Lines v. 
Railroad Commission of Texas, 
Civ.App., 73 SW.2d 604. 

Utah.—Utah Light & Traction Co. v. 
Public Service Commission, 118 P. 
2d 683, 101 Utah 09. 

Va.—^Virginia Stage Lines v. Com., 
45 SE.2d 318, 186 Va. 1066. 

42 C.J. p 688 notes 14, 15. 

Electric railway 

Va.—Petersburg, H. & C P. Ry. Co. 
V. Commonwealth, 146 S.E. 292, 152 
Va. 193, 67 A.LR. 931, 

Railroad 

Ohio—Norfolk & W. Ry. Co. v. Pub¬ 
lic Utilities Commission of Ohio, 
158 N.E. 92, 116 Ohio St. 741— 
Columbus Ry. Power & Light Co. 
V. Public Utilities Commission of 
Ohio, 155 N.E. 647, 116 Ohio St. 36, 

The general rule as announced by 
various courts is that a certificate 
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may not be granted where there is 
existing service in operation over the 
route applied for unless the service 
IS inadequate, or additional service 
would benefit the general public, or 
unless the existing carrier has been 
given an opportunity to furnish such 
additional service as may be re¬ 
quired. 

Ark.—Santee v. Brady, 189 S.W 2d 
907, 209 Ark. 224—Potashnick Lo¬ 
cal Truck System v. Pikes, 165 S 
W.2d 615, 204 Ark. 924—Missouri 
Pac. R. Co. V Williams, 148 S.W. 
2d 644, 201 Ark. 895. 

Md—^West V. Williams, 170 A. 617, 
166 Md. 277. 

Miss.—Tn-State Transit Co of Lou¬ 
isiana V. Dixie Greyhound Lines, 
19 So 2d 441, 197 Miss. 37. 

Mont.—Fulmer v. Board of Railroad 
Com'rs, 28 P.2d 849, 96 Mont. 22. 
S.D.—^Vander Werf v. Board of Rail¬ 
road Com'rs of South Dakota, 237 
N.W. 909, 58 SD. 686 
Tex.—Eldndge v. Port Worth Trans¬ 
it Co., Civ.App., 136 SW2d 955, er¬ 
ror dismissed, judgment correct. 

22. Ohio —Penn-Ohio Coach Lines 
Co. V. Public Utilities Commission 
of Ohio, 43 NE.2d 226, 140 Ohio 
St. 263—McClure v Public Utilities 
Commission of Ohio, 169 N.E. 449, 
121 Ohio St. 428—Norfolk & W. Ry. 
Co. V. Public Utilities Commission 
of Ohio, 158 N.E. 92, 116 Ohio St. 
741. 

Pa—^Pottsville Union Tract. Co. v. 
Public Service Commission, 67 Pa. 
Super. 301. 

23. Okl.—^Holzbierlein v. State, 172 
P2d 1007, 197 Okl. 509. 

Tenn.—Hoover Motor Exp. Co. v. 
Taylor, 203 S.W.2d 366, 185 Tenn. 
88 . 

Tex.—Kerrville Bus Co. v. Continen¬ 
tal Bus System, Civ.App, 208 S.W. 
2d 686, refused no reversible er¬ 
ror—Texas Motor Coaches v. Rail¬ 
road Commission, Civ.App., 59 S. 
W.2d 923, affirmed Texas Motor 
Coaches v. Railroad Commission of 
Texas. 73 S.W 2d 511, 123 Tex. 517. 
Va.—Petersburg, H. & C. P. Ry- Co. 
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a matter within the discretion of the commission.-^ 
The private interests of the carriers already in 
the field are subservient to the public convenience 
and necessity.25 Where the public convenience and 
necessity require additional service, an existing- car¬ 
rier is not entitled to be protected against competi- 
tioh26 and the commission may authorize competi¬ 
tion where it is necessary in order to compel ade¬ 
quate service.27 A certificate may be granted 
where an existing carrier has suspended service.^s 
If railroads are entitled to protection against de¬ 
structive competition, it should be a competition 
with a service which they have been giving.-^ The 
insufficiency of the bond furnished by a holder of a 
certificate is not sufficient to authorize the granting 
of a new certificate to another carrier.^® 


» A certificate may properly be granted to operate 
i a new service shown to be required to meet the pub- 
, lie need, even though such new service is over a 
route already being adequately served by the holder 
; of an earlier certificate, where it appears that such 
; new service has been so restricted by the limita- 
I tion imposed on it by the commission that the sub- 
j sequent applicant will be precluded from rendering 
J a competing service already covered by the certifi- 
I cate of the prior holder, and where the public con- 
i venience and necessit}' require that the route of 
i the new service be in part over a common route al- 
I ready served by an earlier holder in order to make 
it adequate to meet the needs of the communities 
I proposed to he accommodated by the new service.*^ 


V. Commonwealth, 146 S.E. 292, 152 
Va. 193, 67 A.L.R. 931. 

42 C.J. p 689 note 17. 

Revenues of operating carrier are 
not gnaranteed at its existing- figure 
before another company may enter 
field by obtaining certificate.—^Utah 
Light & Traction Co. v. Public Serv¬ 
ice Commission, *118 P.2d 683, 101 
mah 99. 

24. Tex.—Sunshine Bus Lines v. 
Railroad Commission, Civ.App, 149 
S.W.2d 228, errors dismissed by 
agreement. 

Protection of Investment secondary 
In determining whether applica¬ 
tions for certificate should be grant¬ 
ed, protection of existing invest¬ 
ments of companies already holding 
such certificates from even wasteful 
competition must be treated as sec¬ 
ondary to obligation of securing ade¬ 
quate public service.—Tellow Cab Co. 
V. Public Utility Hearing Board, R. 
L, 54 A.2d 28. 

Emergency cansed by -war 
N.D.—In re Hanson, 21 N.W.2d 341, 
74 N.D. 224. 

25. Tex.—Central Freight Lines v. 
Sadler, Civ.App., 147 S.W.2d 1102, 
error dismissed, judgment correct 
—Texas Motor Coaches v. Railroad 
Commission, Civ.App., 59 S.\V.2d 
923, affirmed Texas Motor Coaches 
V. Railroad Commission of Texas, 
73 S.'VV.2d 511, 123 Tex. 517. 

26. Ark.—Missouri Pacific Transp. 
Co. v. Gray, 167 S.W.2d 636, 205 
Ark. '62. 

Tenn—^Dunlap v. Dixie Greyhound 
Lines, 160 S.W.2d 413. 178 Tenn. 
532. 

Tex.—Southwestern Greyhound Lines 
V. Railroad Commission, Civ.App., 
208 S W.2d 593, refused no reversi¬ 
ble error—Kerrville Bus Co. v. 
Continental Bus System, Civ.App.. 
208 S W.2d 586. refused no reversi¬ 
ble error—Texas Motor Coaches v. 
Railroad Commission, Civ.App., 41 
S.W.2d 1074. 


Utah.—Union Pac. R. Co. v. Public , 
Service Commission, 135 P.2d 915, 
103 Utah 459. 

Existing carrier equipped to render 
service 

(1) Fact that certificated carriers ' 
are equipped to render same service 
in territory does not necessarily re¬ 
quire refusal of application.—^High¬ 
way Exp. Lines v. Pennsylvania Pub¬ 
lic Utility Commission, 54 A.2d 109, 
161 Pa.Super. 98—John Benkart & 
Sons Co. V. Pennsylvania Public Util¬ 
ity Commission, 7 A.2d 584, 137 Pa. 
Super. 5. 

(2) Fact that existing motor bus 
carriers had suflficient money, credit, 
and physical properties to enable 
them at some time to furnish all ad¬ 
ditional services required would not 
preclude issuance of certificate of 
convenience and necessity to another. 
—Southwestern Greyhound Lines v. 
Railroad Commission, Tex.Civ.App., 
208 S.'VV.2d 593, refused no reversible 
error. 

27. U.S.—Davidson Transfer & Stor¬ 
age Co. V. U, S., D.C.Pa., 42 F. 
Supp. 215. 

Pa.—Yellow Cab Co. of Pittsburgh 
V. Pennsylvania Public Utility 
Commission, 54 A.2d 301, 161 Pa. 
Super. 41—Hall’s Motor Transit 
Co. V. Pennsylvania Public Utility 
Commission, 27 A.2d 428, 150 Pa. 
Super. 60. 

Taxicab company, having neither 
charter nor frazLChise, is not legally 
entitled to monopoly or protection 
from reasonable competition in its 
field of transportation, even though 
its investment should be given some 
consideration in determining wheth¬ 
er certificates of convenience and ne¬ 
cessity to operate taxicabs in same 
city should he granted to other appli¬ 
cants therefor.—^Yellow Cab Co. v. 
Public Utility Hearing Board, RI.. 54 
.\.2d 28. 


Williams, 148 S.\V.2d 644, 201 Ark. 
895. 

Where train service carrying ex¬ 
press had been discontinued, express 
agency was entitled to certificate au¬ 
thorizing operation of truck.—Com¬ 
mercial Motor Freight v. Public Util¬ 
ities Commission, 11 N.E.2d 701, 133 
Ohio St. 75—Railway Express Agen¬ 
cy V. Public Utilities Commission of 
Ohio, 174 N.E. 356, 123 Ohio St. 159. 

29. X.J.—^West Shore R. Co. v. 
Board of Public Utility Com’rs, 177 
A. 93, 13 N.J.Misc. 180, affirmed 
West Shore R. Co. v. Board of 
Public Utility Com’rs of State of 
New Jersey, 183 A. 180, 116 N.J. 
Law 191, 192, 193—^West Jersey & 
S. S. R. Co. V. Board of Public 
Utility Com’rs, 149 A. 269, 8 N.J. 
Misc. 212, affirmed Atlantic City R. 
Co. v. Board of Public Utility 
Com'rs, 160 A. 491. 109 N.J.Law 
260. 

30. Ky.—Red Diamond Bus Line Co. 

V. Cannon Ball Transp. Co., 26 S. 

W. 2d 28. 233 Ky. 482. 

SL Fla.—^Atlantic Coast Line R. Co, 
V. Railroad Commission, 5 So.2d 
70S, 149 Fla. 245—Union Bus Co. 
V. Douglass, 166 So. 582, 123 Fla. 
292. 

Ill.—Bartonville Bus Line v. Eagle 
Motor Coach Line, 157 N.E. 175, 
326 Ill. 200. 

Ky.—Southeastern Greyhound Lines 
V. Taylor, 209 S.W.2d 330, 306 Ky. 
767. 

Ohio.—^Marion-Lima Transit Co. v. 
Public Utilities Commission, 180 N. 
E. 902, 125 Ohio St. 216—Buckeye 
Stages V. Public Utilities Commis¬ 
sion, 177 N.E. 209, 124 Ohio St. 148 
—Ohio Valley Transit Co. v. Public 
Utilities Commission, 158 N.E. 182, 
117 Ohio St. 95—^Lykins v. Public 
Utilities Commission of Ohio, 158 
N.E 171, 116 Ohio St. 740. 

Wash.—Shelton v. Anacortes Mount 
Vernon Stage Co., 162 P.2d 450, 23 
Wash.2d 840—State v. Department 


28. Ark.—Missouri Pac. R. Co. v. 
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Where there is an extensive new territory to be 
served, which would continue without motor car¬ 
rier service unless the application is granted, and 
the service to such communities would be imprac¬ 
ticable and of only half its public value, if ren¬ 
dered, unless it had a direct connection with the 
larger centers, such service should not be denied 
because in a limited territory it comes into compe¬ 
tition with an existing carrier,32 

The public interest may be subserved by prevent¬ 
ing waste in issuing a certificate for additional serv¬ 
ice, but the waste must be such as would injure the 
public or interfere with its interests, growth, and 


development, and must not be a prevention of waste 
carried to the extreme where it prevents or inter¬ 
feres with progress in equipment or methods or 
ways of serving the public.^ 3 

Where existing service adequate. A certificate 
on application either for an original license or for 
an increase in service should be denied where the 
service proposed is over a route which is adequately 
served by another common carrier,34 including a 
railroad or interurban railroad,35 especially where 
the proposed additional service would seriously in¬ 
terfere with the service rendered by the other com¬ 
mon carrier, 36 or where it does not appear that 


of Public Works, 6 P.2d 64, 165 
Wash. 556—^North Bend Stage Line 
V. Department of Public Works, 297 
P. 7S0, 162 Wash. 46. 

Sliipper is entitled to transporta¬ 
tion service that will move his ship¬ 
ment from point of origin to destina¬ 
tion without reasonably avoidable de¬ 
lays or rehandling and at minimum 
available cost.—^Atlantic Coast Line 
R. Co. V. Railroad Commission, 5 So. 
2d 708. 149 Fla. 245. 

Extension of bus service through 
field of operation of electric railroad 
without right of bus company to 
transport passengers traveling be¬ 
tween terminal points or elsewhere 
along lines of railroad did not make 
carriers competitors so as to render 
extension unreasonable, where ex¬ 
tension was to enable bus travelers 
to be delivered at common terminus, 
and to be carried through field of op¬ 
eration of railroad to destination in 
field of operation of bus company.— 
West V. Williams, 173 A. 259, 167 
Md. 316. 

32. Utah.—Utah Light & Traction 
Co. V. Public Service Commission, 
118 P2d 683, 101 Utah 99. 

33. Utah.—Utah Light & Traction 
Co. V. Public Service Commission, 
supra. 

Question for commission 
Whether issuance of a certificate 
for new or additional common car¬ 
rier service would result in waste, 
and whether such waste would be 
so against public welfare and inter¬ 
est that it should be prevented are 
questions for commission to deter¬ 
mine.—Utah Light & Traction Co. v. 
Public Service Commission, supra. 

34. Ark.—^Arkansas Exp. v. Colum¬ 
bia Motor Transport Co., 205 S.W. 
2d 716, 212 Ark. 1—Missouri Pac. 
R. Co. V. Williams, 148 S.W.2d 644, 
201 Ark. 895. 

Ill.—Chicago, B. & Q. R. Co. v. Com¬ 
merce Commission, 178 N.E. 157, 
345 Ill 576—Illinois Commerce 

Commission v. Wabash R. Co., 167 
, N.E. 64. 335 Ill. 484. 

Ky.—Cardinal Bus Lines v. Consoli¬ 


dated Coach Corporation, 72 S.W.2d 
7, 251 Ky. 586—Red Star Transp. 
Co. V. Red Dot Coach Lines, 295 S. 
W. 419. 220 Ky 424. 

La.—Texas & Pacific Ry. Co. v. Lou¬ 
isiana Public Service Commission, 
10 So 2d 641, 201 La. 853 

Mo —State ex rel and to Use of Mis¬ 
souri Pac. R. Co. V. State Public 
Service Commission, 37 S.W.2d 576, 
327 Mo. 249. 75 A.L.R. 232. 

Neb—Furstenberg v. Omaha & Coun¬ 
cil Blufta St. Ry. Co., 272 N.W. 
756. 132 Neb. 562. 

N.J.—Fornarotto v. Board of Public 
Utility Com'rs of New Jersey, 143 
A. 450, 105 N.J Law 28. 

N.D.—In re Hanson, 21 N.W.2d 341, 
74 N.D. 224 

Ohio.—H. & K. Motor Transp. v. 
Public Utilities Commission of 
Ohio, 19 N.B.2d 956, 136 Ohio St. 
145—Schaefer v. Public Utilities 
Commission of Ohio, 5 N.E 2d 152, 
132 Ohio St. 100—Boak v. Public 
Utilities Commission, 200 N.E. 127, 
130 Ohio St. 407—^Pennsylvania R 
Co. V. Public Utilities Commission 
of Ohio, 176 N.E 573, 123 Ohio St. 
655—^New York Cent. R. Co. v. 
Public Utilities Commission, 175 N. 
E 596. 123 Ohio St. 370—Cooper 
Bus Co. V. Public Utilities Commis¬ 
sion of Ohio, 158 NE 543, 117 
Ohio St, 287—Columbus Ry. Power 
& Light Co. V. Public Utilities 
Commission of Ohio, 155 N.E. 647, 
116 Ohio St. 36. 

S.C —Trescot Transfer Co. v. Sawyer, 
136 S.E 481, 138 S.C. 337. 

S.D,—^Application of Dakota Trans¬ 
portation of Sioux Palls, 291 N.W. 
589, 67 S.D. 221. 

Tex.—Texas Motor Coaches v. Rail¬ 
road Commission, Civ.App., 41 S 
W.2d 1074. 

Va.—^Virginia Stage Lines v. Com. ex 
rel., 38 S.E.2d 576, 185 Va 390. 

Wash.—State ex rel. Olympic Penin¬ 
sula Motor Freight Co. v. Valley 
Milk Transp., 48 P.2d 208. 183 
Wash. 329—State v. Department of 
Public Works of Washington, 250 
P. 1088, 141 Wash. 168. 

W.Va,—Reynolds Transp. Co. v. Pub¬ 
lic Service Commission, 26 S.E.2d 
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619, 125 W.Va. 690—McKee v. Pub¬ 
lic Service Commission, 18 SE.2d 
577, 124 W.Va. 10. 

42 C J. p 689 notes 18, 22. 

Where public policy is one of regu¬ 
lated monopoly, rather than the com¬ 
petitive system, it is improper to au¬ 
thorize competing carrier to enter 
into certain class of business as long 
as an existing carrier, with prior cer¬ 
tificate, for that class of business, 
furnishes proper and adequate serv¬ 
ice.—Corporation Commission v. Pa¬ 
cific Greyhound Lines, 94 P.2d 443, 54 
Ariz. 159—Corporation Commission 
of Arizona v. People's Freight Line, 
16 P.2d 420, 41 Ariz 158. 

“Reasonably adequate service,” 
precluding grant of certificate to an¬ 
other, only contemplates practical 
service when measured by expense, 
volume of traffic, and public needs.— 
A. & T. Motor Freight v. Public Util¬ 
ities Commission of Ohio, 184 N.E. 
11, 125 Ohio St. 617—Canton-East 
Liverpool Coach Co. v. Public Utili¬ 
ties Commission of Ohio, 174 N.E. 
244, 123 Ohio SI. 127. 

Where only Inadequacy of existing 
service was within municipalities, 
certificate for motorbus line should 
have been denied.—East End Trac¬ 
tion Co. V. Public Utilities Commis¬ 
sion of Ohio, 152 N.E. 20, 116 Ohio St. 
119. 

Private contract carrier 
Fla—Central Truck Lines v. Rail¬ 
road Commission of Florida, 1 So. 
3d 470, 146 Fla. 521. 

35. Fla.—Seaboard Air-Line Ry. Co. 

V. Wells, 131 So. 777, 100 Fla. 1631. 
Ill—Chicago, B. & Q. R. Co. v. Com¬ 
merce Commission, 178 N.E. 157, 
345 Ill. 576. 

Minn.—In re Minneapolis & St. L. R. 

Co, 297 N.W. 189, 209 Minn. 564. 
Ohio.—Pennsylvania R. Co. v. Public 
Utilities Commission of Ohio, 176 
N.E. 573, 123 Ohio St. 655. 

Street railway 

Pa—^White Transit Co. v. Public 
Service Commission of Pennsyl¬ 
vania, 165 A. 523, 108 Pa.Super. 490. 
30. Va.—^Norfolk Southern R. Co. v. 
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the proposed service would he any improvement 
over the existing* mode of transportation already 
furnished,37 qj- -where it appears that the additional 
service will seriously interfere with the revenue of 
the existing carrier and will not as adequately serve 
the public as it is already being served by the exist¬ 
ing carrier.38 Other existing transportation s%’s- 
tems should be protected as far as compatible with 
public interest,39 and, when a territory is already 
sufficiently and satisfactorily serviced and the trans¬ 
portation requirements are not sufficient to support 
additional service, the duplication of service un¬ 
fairly interferes with existing carriers and may 
affect the need of the public for an efficient perma¬ 
nent service.^® A certificate to one motorbus com¬ 
pany should not be granted where another motorbus 
company has been meeting and is able to meet all 
the requirements of the public service commission 
and there is not sufficient traffic over its route to 
justify the operation of two motorbus lines^l 
Where service is adequate except for connections, 
the commission should remedy the situation by re¬ 
quiring the readjustment of schedules, and the 
grant of a certificate to another carrier is improp- 
er.^3 'Yht fact that the proposed line, serving the 


same territory as an established line, may accommo¬ 
date a few individuals does not justify the grant 
of a certificate.^3 mere necessity for additional 
trips by a motor carrier does not warrant the grant¬ 
ing of another certificate for operation over the 
same route unless the existing motor carrier cannot 
take care of the travel according to the increased 
schedule fixed by the commission.*^ 

Fare to be charged as affecting determination. 
The mere fact that a motorbus line intends to 
charge a lower rate of fare than an existing carrier 
does not require the issuance of a certificate of 
convenience and necessity.Where, however, the 
public convenience and necessity require additional 
service, a certificate may be granted although the 
commission gives some consideration to the matter 
of rates.**3 

Special statutory regulations. In some jurisdic¬ 
tions the statutes specially provide that a certificate 
shall not be granted where there is an existing 
service or a certain number of carriers operating 
over the route or territory applied for unless such 
existing operations are inadequate to meet the pub¬ 
lic convenience and necessity.**'^ Such statutes con- 


Commonwealth, 126 S.E. 82, 141 
Va. 179. 

W.Va.—Monongahela West Penn 
Public Service Co. v. State Road 
Commission of West Virginia, 139 
S.E. 744, 104 W.Va. 183, error dis¬ 
missed State Road Commission of 
West Virginia v. Monongahela 
West Penn Public Service Co., 49 S. 
Ct. 35. 278 U.S. 564. 73 L. Ed. 508. 

42 C-J. p 689 note 19. 

Railroad operating at loss 

Increased motor transportation 
along route of railway having ade¬ 
quate facilities, and operating at loss, 
should not be granted.—Columbus 
Ry. Power & Light Co. v. Public 
Utilities Commission of Ohio, 155 N. 
E. 647, 116 Ohio St. 36. 

37. Oki.—Chicago, etc., R. Co. v. 
State, 252 P. 849, 123 Okl. 190. 

38. Ohio.—Pennsylvania R. Co. v. 
Public Utilities Commission of 
Ohio, 176 NE 573, 123 Ohio St. 
655—Stark Electric R. Co. v. Pub¬ 
lic Utilities Commission of Ohio, 
161 N.B. 208, 118 Ohio St. 405. 

Va.—Southside Transp. Co. v. Com¬ 
monwealth, 161 S.E. 895, 157 Va. 
699. 

42 C.J. p 689 note 21. 

38. Va.—^Norfolk Southern R. Co. v. 
Commonwealth, 126 S.E 82, 141 Va. 
179. 

40. S.D.—^Application of Dakota 
Transportation of Sioux Falls, 291 
N.W. 589, 67 SD 221. 

Utah.—Utah Light & Traction Co. v. 


Public Service Commission, 118 P.' 
2d 683, 101 Utah 99. 

41. Ill,—Superior Motor Bus Co v. 
Community Motor Bus Co., 150 N. 
E 668, 320 Ill. 175. 

42. Ark.—Missouri Pacific Transp. 
Co. V. Gray. 167 S.W.2d 636, 205 
Ark. 62. 

Miss —Tri-State Transit Co. of La. v. 
Gulf Transport Co., 29 So.2d 825, 
201 Miss, 744. 

43. Mo.—State ex rel. Missouri, 
Kansas & Oklahoma Coach Lines 
V. Public Service Commission, 179 
SW.2d 132, 238 Mo.App. 317. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 

State, 252 P. 849, 123 Okl. 190. 

S.D—Application of Dakota Trans¬ 
portation of Sioux Palls, 291 N.W. | 
589. 67 S.D. 221. 

44. Ky.—Cannonball Transit Co. v. 
Sparks Bros. Bus Co., 72 S.W.2d 
1021, 255 Ky. 121. 

45. Fla.—Seaboard Air Line Ry. Co. 
V. Wells, 130 So. 587, 100 Fla. 1027. 

Ill.—^^Vest Suburban Transp. Co. v. 
Chicago, etc., R. Co., 140 N.E. 56, 
309 Ill 87. 

N J.—Fornarotto v. Board of Public 
Utility Com’rs of New Jersey, 14S 
A. 450, 105 KJ.Law 28. 

Regulation of fares or rates general¬ 
ly see supra § 54. 

46. Utah.—Utah Light & Traction 
Co. V. Public Service Commission, 
118 P.2d 683, 101 Utah 99. 
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47, N.D.—Tri-City Motor Transp. 
Co. V. Great Northern Ry. Co., 270 
N.W. 100, 67 N.D. 119. 

Ohio.—Coney Island Motor Bus Cor¬ 
poration V. Public Utilities Com¬ 
mission of Ohio, 152 N.E. 25, 115 
Ohio St. 47. 

Tex.-—Railroad Commission v. Metro 
Bus Lines, 191 S.W.2d 10, 144 Tex. 
420. 

Wash.—^North Coast Transp. Co. v. 
Department of Public Works, 288 
P. 215, 157 Wash, 79—State v. De¬ 
partment of Public Works of 
Washington, 250 P. 1088, 141 Wash. 
168. 

W.Va.—^Reynolds Transp. Co. 'v. Pub¬ 
lic Service Commission, 26 S.E.2d 
519, 125 W.Va. 690. 

Serviced 'by two or more carriers 

(1) In some jurisdictions the com¬ 

mission is directed by statute to re¬ 
fuse any application for a certificate 
where two or more lines have been 
established.—Consolidated Coach 

Corporation v. Kentucky River Coach 
Co.. 60 S.W.2d 127, 249 Ky 65—Red 
Diamond Bus Line Co. v. Cannon Ball 
Transp. Co., 26 S.W.2d 28, 233 Ky. 
482. 

(2) Such statute does not require 
the commission to foster competition 
between carriers to the extent of two 
carriers over the same route.—Red 
Star Transp. Co. v. Red Dot Coach 
Lines, 295 S.W. 419, 220 Ky. 424. 
Construction with other statutes 
Tex.—^Kerrville Bus Co. v. Continen¬ 
tal Bus System,* Civ.App., 208 S.W. 
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stitute a restriction on the power of the commis¬ 
sion in the granting^ of certificates,^* and under such 
statutes it follows that public convenience and ne¬ 
cessity do not require additional transportation 
service to a territory that already has reasonably 
adequate service or where the proposed service will 
create ruinous competition or materially impair the 
existing service to any part of the territory.'^* 
When the service is inadequate and the existing 
operators fail to provide the service required by 
the commission a certificate to a new applicant 
should be granted.50 

Under some statutes the issuance of a certificate 
to one carrier does not operate to prohibit the grant¬ 
ing of a certificate to another carrier over the same 
route if in the commission’s opinion the public con¬ 
venience and necessity will thereby be promoted.*^ 
Where public convenience and necessity exist, a 
certificate may be issued to a motor carrier to op¬ 
erate in territory serviced by a railroad.*^ In some 
jurisdictions by express statute the existence of a 
railroad or other motor vehicle carrier in the terri¬ 
tory sought to be served by applicant is not of itself 
sufficient cause for a refusal to grant a certificate, 
although it may be considered by the commission as 
constituting good cause for limiting the number of 
vehicles which applicant may operate on the route 
mentioned in his application.** 

Carriers using roads they have provided. The 
business of established transportation companies 
affording similar service in the same territory over 


roads provided and maintained by them, and not 
•by taxation or other public funds, should not be 
impaired further than as it results from permissi¬ 
ble motor vehicle transportation for hire on the 
public highways as the convenience and necessity of 
the public may require.*^ 

Violation of regulations. The objection of an 
existing carrier that the schedule of the proposed 
bus line could not be maintained without violating 
the motor vehicle speed regulations has no bearing 
on the question whether public convenience and ne¬ 
cessity will be served by the establishment of such 
bus line, since it is not a matter of Concern to an 
existing carrier as to whether a bus line will con¬ 
form to the law.** 

(b) Permitting or Requiring Existing Car¬ 
rier to Provide Service 

Where application Is made for a certificate of public 
convenience and necessity to operate a motor carrier 
over a route or territory inadequately served by an 
existing carrier, the existing carrier should, at least 
where the statute so provides, be given an opportunity 
to provide the required additional service. 

Where application is made for a certificate of 
public convenience and necessity to operate a motor 
common carrier over a route or in a territory in¬ 
adequately served by an existing carrier, it has been 
declared to be the duty of the commission, even 
in the absence of explicit statutory directions, to 
give the existing carrier an opportunity to provide 
such additional services before a new certificate 
may be granted.** However, in some jurisdic- 


I2d '586, refused no reversible er¬ 
ror. 

48. Ky.—^Red Diamond Bus Line Co. 
V. Cannon Ball Transp. Co., '2i6 S.W. 
2d 28, 233 Ky. 482. 

ISr.D. —^Application of Midwest Motor 
Exp., 23 ]Sr.W.2d 49, 74 N.D. 416— 
Application of Theel Bros. Rapid 
Transit Co., 6 NW.2d 560, 72 N.D 
280—Tn-City Motor Transp. Co. v. 
Great Northern Ry. Co., 2'70 N.W. 
100, 6'7 N.D. 119. 

49. N.D.—^Application of Midwest 
Motor Exp., 23 N.W.2d 49, 74 N.D. 
416. 

50. N.C.—^Atlantic Greyhound Corp. 

V. North Carolina Utilities Com¬ 
mission, 47 S.E.2d 473, 229 N.C. 31 
—^North Carolina Utilities Com¬ 
mission V. Carolina Coach Co., 30 
S.E.2d 328, 224 N.C 390. 

51. Mo.—State ex rel. Pitcairn v. 
Public Service Commission, 111 S. 

W. 2d 222, 232 Mo.App. 5:35. 
ITum'ber of carriers permitted over 

same route 

In statute providing- that issu¬ 
ance of “a" certificate to one carrier 
shall not bar a certificate to *'anoth- 


er” over same route, quoted Words 
do not necessarily mean “one” or 
“one more”, respectively, and hence 
the commission may grant a certifi¬ 
cate to more than two motor carriers 
over the same route.—State ex rel. 
Crown Coach Co. v. Public Service 
Commission, ,179 S.W.2d 123, '238 Mo. 
App. 287. 

52. Mo,—State ex rel. Pitcairn v. 
Public Service Commission, 111 S. 
W.2d 222, 232 Mo.App. 535. 

53. Va.—Norfolk Southern R. Co. v. 
Commonwealth, 126 S.E. 82, 141 Va. 
179. 

54. Fla.—^Florida Motor Lines v. 
State Railroad Commission, 132 So. 
851, 101 Fla. 1018. 

55. Va—^Norfolk Southern R. Co. v. 
Commonwealth, 126 S.E. 82, 141 Va. 
179. 

56. Ill.—Chicago & West Towns 

Rys. V. Illinois Commerce Commis¬ 
sion, 48 NE.2d 320, 383 Ill. 20— 
Chicago Rys. Co. v. Commerce 
Commission, 167 N.E. 840, 336 Ill. 
51, 67 A.L.R. 938—Egyptian 

Transp. System v. Louisville & N. 
R. Co., 1'62 N.E. '510, 321 Ill. 680. 
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Miss.—Tri-State Transit Co. of Lou¬ 
isiana V. Dixie Greyhound Lines, 
19 So.2d 441, 197 Miss. 37. 

Existing carrier not motor carrier 
Transportation company, although 
not a motor earner, but under juris¬ 
diction of the commission, should be 
afforded opportunity to make service 
adequate before certificate of conve¬ 
nience is granted to motor company 
for competing service.—Stark Elec¬ 
tric R. Co. V. Public Utilities Com¬ 
mission of Ohio, 161 N.E. 208, 118 
Ohio St. 405. 

Zn Arkansas 

(1) It has been held that an exist¬ 
ing carrier should be given oppor¬ 
tunity to improve its service before 
granting certificate.—Taylor v. Black 
Motor Lines, 160 S.W.2d 859, 204 
Ark. 1. 

(2) On the other hand, it has also 
been held that a certificate may issue 
if public convenience and necessity 
are shown, even if there is already 
j existing service, provided commis- 
I Sion finds either that present service 
13 inadequate, or that additional 
[service would benefit general public. 
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tions the commission is not, in the absence of a * necessity therefor.^® It has also been held, how- 
statutory requirement, obligated to give an exist- ever, that the commission is without power to or- 
ing carrier operating over the route or territory an der an existing carrter to increase or improve its 
opportunity to furnish the additional service/^' al- , service bc^’ond the requirements of its certificate 
though the commission, in the exercise of its sound in lieu of permitting a competing carrier to enter 
discretion, may, in a proper case, afford such an the field.®^ 

opportunity.58 The granting of a certificate for ; Staiiitory regulations. Under some statutory 
additional necessary service over territorj^ covered .. regulations, where an existing carrier is not giving 
by an existing certificate is not improper, at any _ adequate service, an applicant desiring to operate 
rate where the certificate holder has been notified j preempted territory cannot obtain a certifi- 

and failed to oppose the granting of the certifi- | cate until the existing operator is given an oppor- 
cate,S8 or where the existing carrier not only failed i tunity to provide the service which the commission 
to furnish such additional service but denied the * requires.®^ Such regulations have been held val¬ 


or that existing carrier has been g:iv- 
en opportunity to furnish additional 
service as may be required. Under 
this rule the requirement of giving 
an existing carrier an opportunity is 
in the alternative.—Santee v. Brady, 
189 S.W.2d 907. 209 Ark. 224. 

57. La—Bradford v. Louisiana Pub¬ 
lic Service Commission, 179 So. 442, 
189 La. '327, followed in 179 So. 
4416, 189 La 339, and Yazoo & M. V- 
K. Co. V. Louisiana Public Service 
Commission, 179 So. 447, two cases, 
189 La. 340, and 179 So. 447, 189 
La. 341. 

Okl,—Missouri, Kansas & Oklahoma 
Coach Lines v. State, 81 P.2d 660, 
183 Okl. 278. 

R. I.—Yellow Cab Co. v. Public Utili¬ 
ty Hearing Bd., 54 A.2d 28. 

Wash—Northern Pac. Ry. Co. v. De¬ 
partment of Public Works, 256 P. 

■ 333, 144 Wash. 47. 

Wyo.—^Robinson v. Gallagher Trans¬ 
fer & Storage Co., 125 P.2d 157, 
158 Wyo. 69. 

Discretion of commission 

Whether public convenience can be 
best met by motor transportation 
company now operating, or by grant¬ 
ing certificate to competitor, is mat¬ 
ter for determination of commission. 
—Southwestern Greyhound Lines v. 
Railroad Commission, Tex.Civ.App., 
208 S.W.2d 593, refused no reversible 
error—Sunshine Bus Lines y. Rail¬ 
road Commission, Tex.Civ.App„ 149 

S. W.2d 228, error dismissed by agree¬ 
ment—Texas Motor Coaches v. Rail- I 
road Commission, Civ-App., 59 S.W. 
2d 923, affirmed Texas Motor Coaches 
V. Railroad Commission of Texas, 73 
S.W.2d 511, 123 Tex. 517. 

58. Okl.—^Missouri, Kansas & Okla¬ 
homa Coach Lines v. State, 81 P.2d 
660, 183 Okl. 278. 

Utah.—'Salt Lake & Utah R. Corpo¬ 
ration V. Public Service Commis- 
• Sion of Utah, 149 P.2d 647. 10-6 
Utah 403. 

59. La.—^Herrin Transfer & Ware¬ 
house Co. v. Louisiana Public Serv¬ 
ice Commission, 157 So. 785, 180 
La. 847. 


60. Mo.—State ex rel. Missouri, 
Kansas & Oklahoma Coach Lines 
V. Public Service Commission, 179 
S.W.2d 132, 23S Mo.App. 317. 

Tex.—Texas Motor Coaches v. Rail¬ 
road Commission of Texas, 73 S.W. 
2d 611. L23 Tex. 517. 

61. U.S.—^Davidson Transfer & Stor¬ 
age Co. v. United States, D.C.Pa., 
42 F.Supp. 215. 

Pa.—Hall's Motor Transit Co. v. i 
Pennsylvania Public Utility Com¬ 
mission, ’27 A.2d 428, 150 Pa.Super. 
60. 

62. Ariz.—^Betts v. Roberts, 162 P. 
2d 423, 63 Ariz. 337—Corporation 
Commission v. Pacific Greyhound 
Lines, 94 P.2d 443, 54 Ariz. 159— 
Arizona Corporation Commission v. 
Hopkins, 79 P.2d 94-6, 5*2 Ariz. 174. 

Fla.—^Atlantic Coast Line R. Co. v. 
Railroad Commission, 6 So.2d 70S, 
149 F7a. 245—^Florida Motor Lines 

V. 'State Railroad Commission, 132 
So. 851, 101 Fla. 1018. 

Ky.—cutter v. Black. 202 S.W.2d 425, 
305 Ky. 135—Cannonball Transit 
Co. V. Sparks Bros. Bus Co., 72 S. 

W. 2d 1021, 255 Ky. 121—^Red Dia¬ 
mond Bus Line Co. v. Cannon Ball 
Transp. Co., 26 S.W.2d 28. 233 Ky. 
48.2. 

N.C.—North Carolina Utilities Com¬ 
mission V. Carolina Coach Co., 30 S. 
E.2d 328, 244 N.C. 390. 

Ohio.—Bray v. Public Utilities Com¬ 
mission, 40 N.E.2d 666, 139 Ohio 
St. 409—H. & K. Motor Transp. v. 
Public Utilities Commission of 
Ohio. 19 N.E.2d 956, 135 Ohio St. 
145—^New York Cent. R. Co. v. 
Public Utilities Commission, 17'5 N. 
E. 596, 123 Ohio St. 370—Columbus. 
D. & M. Electric Co. v. Public 
Utilities Commission, 155 N.E. 646, 
116 Ohio St. 92. 

Va—Virginia Stage Lines v. Com. 

ex rel., 38 S.E.2d 576, 185 Va. 390. 
Wash.—Shelton v. Anacortes-Mount 
Vernon Stage Co., 162 P.2d 460, '23 
Wash. 2d 840—North Coast Transp. 
Co- V. Department of Public Works, 
288 P. 245, IB? Wash. 79. 

42 C.J. p 689 note 25. 
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Temporary emergency order au¬ 
thorizing operation over route aban¬ 
doned by receiver of insolvent com¬ 
pany was not in violation of statute. 
—^Peck V. Public Utilities Commis¬ 
sion of Ohio, 170 N.E. 364, 121 Ohio 
St. 571. 

Threatened cancellation of certificate 
In statutory provision that motor 
carrier shall be given reasonable 
time to provide additional service be¬ 
fore existing certificate of conveni¬ 
ence and necessity is canceled or a 
“new one granted over the route,*’ 
the quoted phrase refers to granting 
of a new certificate in lieu of one 
that is canceled, and hence carrier 
not threatened with cancellation of 
certificate is not entitled to oppor¬ 
tunity to provide additional service. 
La.—Bradford v. Louisiana Public 
Service Commission, 179 So. 442, 189 
La. 327, followed in 179 So. 446, 189 
La. 339, and Yazoo M. V. R. Co. 
V. Louisiana Public Service Com¬ 
mission, 179 So. 447, two cases, 189 
La. 340. and 179 So. 447, 189 La. 
341. 

Mo.—State ex rel. Scofield v. Public 
Service Commission, App.. '211 S.W. 
2d 647. 

Tenn.—Dunlap v. Dixie Greyhound 
Lines, 160 S.W.2d 413, 178 Tenn. 
632. 

Repeal of statute 

Wyo.—Robinson v. Gallagher Trans¬ 
fer & Storage Co., 125 P.2d 157, 58 
Wyo. 69. 

Word “route,” ae used in statute 
requiring commission to offer oppor¬ 
tunity to existing certificate holder 
to supply additional needed service 
before granting certificate to anoth¬ 
er applicant proposing to operate 
over same route, could not be con¬ 
strued as synonymous with word 
“territory”.—Virginia Stage Lines v. 
Com., 45 S.E.2d 318, 186 Va. 1066. 

“Territory already served” 

(1) Question as to what consti¬ 
tutes “territory already served” with¬ 
in statute authorizing department to 
grant certificate to motor bus carrier 
to operate in territory already served 
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id.'S3 They do not protect a certificate holder 
which has deliberately failed in its full duty to the 
public.64 The adequacy of the service and the ex¬ 
tent to which the improvement should be made in 
order to render the service adequate are within the 
discretion of the commission.6'5 

The regulations apply in the case of an applica¬ 
tion by another carrier to change its route or extend 
its service, as well as in the case of an original ap¬ 
plication.®'® On the other hand, where a different 
and specialized or limited transportation service is 
required or proposed, a new certificate authorizing 
such service may be granted without first affording 
existing motor carriers an opportunity to provide 
such service.®'^ The requirement is inapplicable in 
a proceeding in which both applicant and protestant 
are not operating over the route sought, but are 
original applicants for a certificate,®® or the pro¬ 
testant does not operate over the route or serve 
the territory that would be served if a certificate is 
granted to applicant.®® The statutory regulation 
has been held to be inapplicable to the holder of 
an existing certificate for an irregular route when 


in the judgment of the commission the public con¬ 
venience and necessity require that the public in- 
volv'ed be allowed additional facilities for irregular 
hauling and transportation.'^® 

Where the statute gives such opportunity to car¬ 
riers operating over a route, regular or irregular, 
it is inapplicable to a motor carrier, such as a taxi¬ 
cab, operating only over a territory.'^^ 

§91. - Ability of Applicant to Furnish 

Required Service 

In determining whether a certificate of public con¬ 
venience and necessity to operate a motor earner shail 
be granted, the ability of the applicant to furnish the 
facilities required, and, in some Jurisdictions, the cor- 
porate capacity of a corporate applicant, are to be con¬ 
sidered by the commission. 

In determining whether to grant a certificate of 
public convenience and necessity to operate a motor 
carrier, the commission considers, sometimes under 
statutes explicitly so providing, the ability of ap¬ 
plicant to furnish the facilities required for ren¬ 
dering adequate service to the public which he pro¬ 
poses to serve.'^^ An applicant is not entitled to 


only when existing certificate holder 
will not provide satisfactory service 
IS question of fact to be determined 
from consideration of economic as 
well as legal principles. The kinds, 
means, and methods of travel, ques¬ 
tion of population, facilities for 
transportation, possibilities of addi¬ 
tional means for transportation in¬ 
creasing population and topography, 
character and condition of country 
into which service is to be intro¬ 
duced, and its relation to the nearest 
territory through which transporta¬ 
tion service is already supplied, must 
be considered.—Suburban Transp. 
System v. Furse, 125 P.-2d 266, 13 
Wash.2d 345. 

(2) Inauguration of motorbus serv¬ 
ice between two points between 
which no carrier was authorized to 
operate, although two different com¬ 
panies had attempted unsuccessfully 
to provide connecting service be¬ 
tween such points, would be a new 
service in territory not previously 
served and not subject to statutory 
limitation on authority of depart¬ 
ment to grant certificate to operate 
in territory already served —Shelton 
V. Anacortes-Mount Vernon Stage 
Co.. 162 P.2d 450, 23 Wash 2d 640. 

63. Ariz.—'Corporation Commission 
V. Pacific Greyhound Lines, 94 P.2d 
443, 54 Ariz. 159. 

64. Ariz.—Corporation Commission 
V. Pacific Greyhound Lines, supra. 

65. Ohio.—Boak v. Public Utilities 
Commission, >59 N.E.2d 602, 144 Ohio 
St. 427. 

66. Ohio.—Central Ohio Transit Co. 


V. Public Utilities Commn., 1'54 N. 
E. 3'23, 115 Ohio St 383. 

42 C.J. p 689 note 2i6. 

67. Ariz —Corporation Commission 

V. Pacific Greyhound Lines, 94 P.’2d 
443, 59 Ariz. 159. 

Ohio.—^Norwalk Truck Line Co. / 
Public Utilities Commission of 
Ohio, 74 N-.E,2d 328, 148 Ohio St 
247—^^Cleveland, Columbus & Cin¬ 
cinnati Highway v. Public Utili¬ 
ties Commission, -60 N.E.'2d 166, 144 
Ohio St. 55'7—H. & K. Motor 
Transp v. Public Utilities Commis¬ 
sion of Ohio, 19 N.E2d 956, 135 
Ohio St. 145 

68. Ohio.—^Lorain Motor Coach Co. 
V. Public Utilities Commission of 
Ohio, 1'7 ]S'.E.2d 647, 1:34 Ohio St 
401. 

69. Ariz.—'Corporation Commission 
V. Pacific Greyhound Lines, 169 P. 
2d 511, 64 Ariz 273. 

Ohio.—Commercial Motor Freight v. 
Public Utilities Commission of 
Ohio. 33 N.E 2d 989, 138 Ohio St 
T51—Commercial Motor Freight v 
Public Utilities Commission of 
Ohio, 21 N.E 2d 863, 135 Ohio St 
573—Gilbert v. Public Utilitie.s 
'Commission of Ohio, 3 N.E.2d 46, 
131 Ohio St. 392. 

70. Ohio.—Lillich v. Public Utilities 
Commission, 174 N.E 740, 123 Ohio 
SI. '218—^Clark v. Public Utilities 
Commission of Ohio, 170 N.E. 654, 
122 Ohio St. 57. 

Grant of certificate for irregular 
route generally see supra § 88. 

71. W.Va.—M-cKee v. Public Service 
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Commission, 18 S.E 2d 577, 124 W. 
Va. 10. 

72. Ill —Illinois Commerce Commis¬ 
sion V. Wabash R. Co , li67 N.E. 64, 
33'5 Ill. 484. 

Ohio—^New York Cent. R Co. v. 
Public Utilities Commission, 154 
N.E. 797, 115 Ohio St. 4 93 
Pa.—John Benkart & Sons Co. v 
Pennsylvania Public Utility Com¬ 
mission, 7 A 2d 584, 137 Pa Su¬ 
per. 5. 

Tex.—Sproles Motor Freight Lines v. 
Railroad Commission, Civ App , 157 
S.W.2d 949, error refused. 

Utah—^Utah Light & Traction Co v. 
Public Service Commission, 118 P 
2d 68:3, 101 Utah 99. 

Public convenience is best served 
by operators who are financially re¬ 
sponsible and who because of such 
responsibility are able to utilize 
modern equipment in an efRcient 
manner.—Missouri Pacific Transp 
Co. V. Gray, 167 S.W.2d 636, 205 Ark 
62. 

Commission should not require 
more capital of applicant for certifi¬ 
cate to conduct motor freight line 
than amount invested in equipment 
and necessary to conduct business 
properly.—Yazoo & M. V. R. Co. v. 
Louisiana Public Service Commis¬ 
sion, 128 So. 39, 170 La. 441. 
Determination of solvency of appll- 
caut 

Charge for management and office 
expense listed on books of motor 
transportation company as owed to 
railway company by which trans¬ 
portation company was owned which 
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such a certificate, if he is without the necessary 
equipment or the means of securing and it has | 
been held that the commission may deny a certifi¬ 
cate, although applicant qualifies and shows himself ! 
able and capable of delivering and furnishing ade- | 
quate service.*^^ 

Corporate capacity. Under some statutes the 
commission has the power and is under a duty to 
inquire into the corporate capacity of a corporate 
applicant for a certificate of public convenience and i 
necessity,'"5 and the application must be denied 
where applicant has no corporate capacity to op¬ 
erate as a motor carrier,'^® even though applicant 
had previously been permitted to act as a carrier 
for hire.'^'^ Under other statutes, however, the ca¬ 
pacity of a corporate applicant to act as a motor 
carrier is not an issue before the commissioners 
and may not be raised by a competing carrier."^9 

92. - Proceedings to Procure Certificate 

a. In general 


b. Conditions precedent; consent of mu¬ 

nicipality 

c. Parties 

d. Notice and appearance 

e. Pleading; issues, proof, and variance 

f. Hearing 

g. Evidence 

h. Findings of fact 

i. Order 

j. Rehearing; review by administrative 

agency 

k. Review 

Z. Proceedings to set aside order of com¬ 
mission 

a. In General 

The proceedings to procure a certificate of public 
convenience and necessity to operate a motor carrier must 
be in accordance with statutory requirements. 

In order to obtain a certificate of public con¬ 
venience and necessity for the maintenance of mo¬ 
tor transportation service, there must be a strict 


was mere bookkeeping item to be I 
collected only when and if earningf 
of transportation company warranted 
did not constitute true liability to be 
taken jnto account in determining 
solvency of transportation company" 
—Gilbert v. Public Utilities Commis¬ 
sion of Ohio, 3 NE.2d 46, 131 Ohio 
fit. 392, 

Selection of applicant by g-overnmen- 
tal agency 

Commission can consider fact that 
war department had. contracted for 
bus service with applicant and had 
given it special privileges to enter 
on government property in determin¬ 
ing whether bus line operating be¬ 
tween same termini could furnish 
adequate additional bus service be¬ 
tween government aviation field and 
near-by city demanded by authorities 
at field.—Southland Greyhound Lines 
V. Railroad Commission of Texas, 
Tex.Civ.App., 73 S.W.2d 604. 

73. Utah.—Utah Light & Traction 
Co. V. Public Service Commission, 
118 P.2d 683, 101 Utah 99. 

42 C.J. P 690 note '28. 

7't Mont.—^Fulmer v. Board of Rail¬ 
road Com’rs, 28 P.2d 849, 96 Mont. 
22 . 

75. Pa.—^Pittsburgh Rys. Co. v. Pub¬ 
lic Service Commission, 174 A. 670, 
115 Pa Super. 58. 

76. Miss.—^Missj-?sippi-Gulfport Com¬ 
press & Warehouses v. Public 
Service Commission, 196 So. 793, 
189 Miss. 16'6 

Pa,. —^Haugh & Keenan Storage & 
Transfer Co. v Pennsylvania Pub¬ 
lic Utility Commission, 2 A.2d 548. 
133 Pa.Super. 17«5. 


Capacity to operate as motor carrier, 

CD Corporation organized to carry 
on general -warehousing business, al¬ 
though entitled to transport its cus¬ 
tomers' goods to and from its ware¬ 
house, could not legallj’ transport 
goods as common carrier, and, hence, 
-jornmission properly refused to re¬ 
new its certificate which would have 
indicated commission's approval of 
corporation's right to carry on busi¬ 
ness of common earner.—Haugh & 
Keenan Storage & Transfer Co. v. 
Pennsylvania Public Utility Commis¬ 
sion, supra 

(2) Fact that general purpose stat- I 
ed in articles of incorporation of 
storage warehouse was maintenance 
of storage -warehouse did not render 
warehouse ineligible to hold certifi¬ 
cate to operate its moving vans any¬ 
where in county, where purpose 
clause also included o-wning of trucks 
and moving vans necessary and con¬ 
venient in carrying out of the pur¬ 
pose.—^Adams V. Public Utilities 
Commission, 4'7 N.E.2d 773, 141 Ohio 
St. 255. 

(3) Bus company organized by re¬ 
ceiver of interurban railway company 
acting pursuant to authority of 
court appointing- receiver was prop¬ 
erly organized, as respects right of 
bus company to obtain from com¬ 
mission certificate authorizing trans¬ 
portation of passengers over routes 
formerly served by railway company. 
—^Lorain Motor Coach Co., Inc., v- 
Public Utilities Commission of Ohio, 
17 N.E 2d 647, 134 Ohio St. 401— 
Buckeye Stages v. Public Utilities 
Commission of Ohio, 17 N.E.2d 645, 
134 Ohio St. 395. 
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(4) Granting of certificates to mo¬ 
tor transportation companies -was not 
erroneous on ground that companies 
were without legal capacity because 
stock was qualified through division 
of securities instead of through pub¬ 
lic utilities commission, -where record 
did not disclose disposition on part 
of applicants to defy orders of 
the commission.—Commercial Motor 
Freight v. Public Utilities Commis¬ 
sion of Ohio, 33 N.E 2d 989, 138 Ohio 
St. 151. 

77- Miss.—^hlississippl - Gulfport 
Compress & Warehouses v. Public 
Service Commission, 196 So. 793, 
189 Miss. 166. 

7S. S.D.—^Application of Megan, 6 N. 
W.2d 729, 69 S.I>. 1. 

Corporation -fco be* formed 

Under provision in Motor Carrier 
Act authorizing issuance of certificate 
to operate common earner motor car¬ 
rier service to individual, firm, co¬ 
partnership, corporation, company, 
and association or jomt-stock asso¬ 
ciation, certificate could be issued, on 
application of individuals, to corpora¬ 
tion to be formed by individuals with 
paid-up capital stock of designated 
amount.—Central Freight Lines v. 
Sadler, Tex.Civ.App.. 147 S.W.2d 1102, 
error dismissed, judgment correct. 

79. Tex.—^English v. Landa Motor 
Lines, Civ.App., 166 S.W.2d 721, er¬ 
ror refused—Webster v. Texas & 
Pacific Motor Transp. Co.. Civ.App., 
159 S.W.2d 902, reversed on other 
grounds 166 S.W.2d 75, 140 Tex. 
131. 
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compliance with the statute as to the procedure to 
he followed in procuring- such certificate,^® even 
though the statute is indefinite and its requirements 
are such that it is difficult to comply strictly there¬ 
with and, even though a substantial compliance 
would be sufficient, there is not such a compliance 
where there is a clear omission of some definite ox 
specific procedural requirement.82 In the absence 
of statutory directions, however, the procedure may 
be controlled by the commission.83 

In some jurisdictions the commission, having 
heard and denied an application for a certificate, 
may not entertain any further application covering 
identical or similar routes, schedules, or service un¬ 
til the expiration of a specified time.^^ 


b. Conditions Precedent; Consent of Munici¬ 
pality 

An applicant for a certificate of public convenience 
and necessity to operate a motor carrier must fulfill such 
conditions precedent as are required by statute, such as 
obtaining the consent of a municipality. 

An applicant for a certificate of public conven¬ 
ience and necessity to operate a motor carrier must 
fulfill such conditions precedent as are required by 
statute^^ or by the commission empowered to grant 
the certificate.^® The commission is without power 
to impose conditions precedent to the granting of a 
certificate other than those prescribed by statute^^ 
or by its valid rules and regulations.®^ The car¬ 
rier, however, is not in a position to urge the un- 


80, Ohio.—Lake Shore Electric R. 
Co. V. Public Utilities Commission, 
154 N.E. 239, 115 Ohio St. 311. 
Tex.—-'Sunset Truck Lines v. Rail¬ 
road Commission, Civ.App., 134 S. 
W.2d 373. 

Proceeding's before public utility 
commissions generally see the C.J. 
S. title Public Utilities §§ 46-62, 
also 51 C.J. p 55 note 1 et seq. 
Pro-ceedings to obtain: 

Certificate as of right by existing 
carrier see supra § 85 b. 

Consent to- transfer of certificate 
see supra § 84 c. 

License or permit generally see in¬ 
fra §§ 101-104. 

Modification or amendment of cer¬ 
tificate of public convenience and 
necessity see infra § 96. 
Modification or amendment of li¬ 
cense or permit see infra § 127 et 
seq 

Renewal of certificate, license, or 
permit see infra § 132. 
Revocation of certificate see Infra 
§ 9i6. 

Revocation of license or permit 
generally see infra §§ 127-131. 
Court may require commissioners 
in passing on application for certifi¬ 
cate to proceed in reasonable accord 
With statutory requirements and es¬ 
tablished principles of practice.— 
Fulmer v. Board of Railroad Com'rs, 
■28 P.2d 849, 96 Mont. 2,2. 

81. Ohio.—^Lake Shore Electric R. 
Co. V. Public Utilities Commission, 
154 NE. 239, 115 Ohio St. 311. 

82. Ohio.—Lake Shore Electric R. 
Co. V. Public Utilities Commission, 
supra. 

83. Minn.—Chicago & N. W. Ry. Co. 
V. Verschingel, 268 N.W. 2, 197 
Minn. 580. 

84. Statute held Inappllca-ble 

Where commission denied bus com¬ 
pany’s application because not ex¬ 
clusively interstate application, sub¬ 
sequent exclusively interstate appli¬ 
cation was not within statute requir¬ 
ing lapse of six months between ap¬ 


plications—^Matthews v. State ex rel. 
St. Andrews Bay Transp. Co., 149 So. 
648, 111 Fla. 587. 

85. N.T.—City of Long Beach v. 

Public Service Commission, 164 N. 

E. 553, 249 N.Y. 480. 

Giving existing carrier opportunity 

to provide service see supra § 90 c 

(3) (b). 

Bond or security 

(1) Statute requiring liability poli¬ 
cy of motor carrier as condition pre¬ 
cedent to issuance of certificate 
shows that general assembly intend¬ 
ed to protect public from loss or 
damage due to operation of motor 
vehicles when operating under a cer¬ 
tificate granted by the commission. 
—Wood V. Vona, 68 N.E,’2d 80, 147 
Ohio St. 91. 

(2) Statute, providing that no cer¬ 
tificate of convenience and necessity 
should be issued by commission to 
any motor transportation company 
until such company should have filed 
with commission liability policy or 
bond, could not be extended or en¬ 
larged to include policy of reinsur¬ 
ance taken out with reinsurer by a 
reinsured which had issued a public 
liability policy on a motor truck.— 
Stickel v. Excess Ins. Co. of Ameri¬ 
ca, 23 N.E.'2d 839, 136 Ohio St. 49. 

(3) Bond or security generally see 
infra §§ 111-118. 

Consent of department of public 
■works 

(1) Under some statutes the ob¬ 
taining of the consent of the depart¬ 
ment of public works and buildings 
is a condition to the grant of a cer¬ 
tificate.—^Egyptian Transp. System v. 
Louisville & N. R. Co., 152 N.E. 610, 
321 Ill. 680. 

(2) Railroad contesting before 
commerce commission bus company’s 
application for certificate was not 
entitled to notice of hearing before 
department on company’s application 
for department’s statutory consent — 
Chicago, B. & Q. R. Co. v. Commerce 
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Commission, 178 N.E. 157, 345 Ill. 
576. 

(3) Department’s statutory consent 
needed no certification by depart¬ 
ment.—Chicago, B. & Q. R. Co. v. 
Commerce Commission, supra. 
Submission and fixing of rates, etc, 

(1) Commission, although not au¬ 
thorized by statute to fix rates of 
contract carriers, may require con¬ 
tract carriers to submit their con¬ 
tract rates to commission for ap¬ 
proval, by virtue of statute authoriz¬ 
ing commission, m granting certifi¬ 
cate, to take into consideration the 
effect that granting of such certifi¬ 
cate may have on transportation fa¬ 
cilities within territory sought to be 
served by applicant.—State ex rel. 
National Trucking Co. v. Lee, 191 
So. 17, modifying 181 So. IS'2, 132 Fla. 
533, 139 Fla. 832. 

(2) Since commission continually 
supervises utilities’ rates, charges, 
rules, and regulations, granting bus 
company certificate before such de¬ 
tails were completed was not error.— 
Chicago, B. «Ss Q. R. Co. v. Commerce 
Commission, 178 N.E. 157. 345 Ill. 
576. 

86. Time for compllauce 

The commission was held to be 
acting within its power in conclud¬ 
ing that applicant's performance was 
in substantial compliance with the 
time set by It for performance.—St. 
Andrews Bay Transp. Co. v. Carter, 
190 So. 788, 139 Fla. 631. 

87. W.Va.—^Nicely v. Public Serv¬ 
ice Commission, 41 S.E.2d '297. 

Conditions imposed in granting cer¬ 
tificate see supra § 90 c (2). 

Sale and transfer of stock 

The statute was held not to permit 
the commission to impose on corpo¬ 
rate carrier as condition precedent to 
granting of application, the right to 
provide for restrictions on corporate 
structure, such as restriictions on 
sale and transfer of stock.—^Nicely v. 
Public Service Commission, supia 
83. Neb.—^Publix Cars v. Yellow Cab 
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reasonableness of an imposed condition that it in¬ 
vited the commission to make by agreeing" to com¬ 
ply with it if made.ss 

Consent of municipality. An applicant for a cer¬ 
tificate of public convenience and necessity to op¬ 
erate a motor carrier on or through the streets of a 
municipality is not required as a condition preced¬ 
ent to the issuance of the certificate to obtain the 
consent, permission, or franchise of the municipali¬ 
ty,90 unless such consent, permission, or franchise is 
required by the constitution or statutes.91 Al¬ 
though the constitution requires that permission to 
operate within a city must be obtained from the 
city, the granting of a certificate of public conven¬ 
ience and necessity to operate motor carriers be¬ 
tween cities has been held not to be improper for 
failure to obtain the permission of the cities where 
the cities do not complain.92 

In some jurisdictions the commission is author¬ 
ized by statute to issue a certificate of public con¬ 
venience and necessity without the consent of the 
municipality if such consent is unreasonably refused 
or withheld, or if unjust or unreasonable conditions 
are attached to the granting of any local consent, 
and the commission may modify any such condi¬ 
tions, or attach such new conditions as it shall de¬ 
termine to be just and reasonablei^s Under such 


a statute the commission is bound to place itself in 
the situation of the municipality and in such situa¬ 
tion to consider whether the consent was refused 
unreasonably from the standpoint of the munici- 
palit3'.94 The commission should not, except in a 
case of extreme hardship, balance the public con¬ 
venience and necessity over against valid reasons 
of a municipality for its refusal to consent.95 The 
refusal of the municipalitj' is reasonable if there 
is any evidence to sustain the conclusion that the 
granting of consent would produce injury to the 
municipality.®® 

c. Parties 

In a proceeding for a certificate of public convenience 
and necessity to operate a motor carrier, such persons as 
are designated by the statute may appear and object to 
the granting of the certificate. 

A person who will be adversely affected by a 
certificate of public convenience and necessity is¬ 
sued to a motor transportation company has a right 
to be heard in protest of an application for such a 
certificate,®" and the statutes frequently designate 
the persons who may object,®® such as any person 
whose rights or interests may be affected.®® Car¬ 
riers who have been granted permission to operate 
over the route for which application is made ordi¬ 
narily have a right to oppose the granting of a cer- 


«st Ba^&a&e Co.. 265 N.W. 2‘34, 130 
Neb. 401. 

CliaiLg'iug' color scheme oil taxicahs 
Requirement that taxicab company 
change color scheme on taxicabs, im¬ 
posed by commission as condition 
precedent to issuance of certificates, 
was arbitrary and unenforceable 
where requirement was not based on 
regulation or order of commission 
regularly made.—Publix Cars v. Yel¬ 
low Cab & Baggage Co., supra. 
Ownership of vehicles 

Commission was not authorized to 
refuse additional certificates to taxi¬ 
cab companies because cabs were 
"driver-owned," at least in the ab¬ 
sence of a regulation of the com¬ 
mission requiring taxicabs to be 
company-owned.—Publix Cars v. 
Yellow Cab & Baggage Co., supra. 

89. Neb.—Publix Cars v. Yellow Cab 
& Baggage Co., supra. 

90. Utah.—Utah Light & Traction 
Co. V. Public Service Commission, 
118 P.2d 683, 101 Utah 99. 

91. U S,—Tilton v. Model Taxi Cor¬ 
poration, C.C.AN.Y., 112 F.2d 86. 

N.Y.—City of Long Beach v. Public 
Service Commission, 164 N.E 5'53, 
249 N.Y. 480—New York, O. & W. 
Ry. Co. v. Griffin, 139 N.E. 231, 235 
N.V. 174—International Ry. Co. v. 
Barone, 284 N.Y.S. 122, 24*6 App. 
Div. 450—^Du Bois v. Van Gonsic, 
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■247 N.Y.S. 426, 231 App.Div. 284— 
Richmond Rys. v. Gilchrist, 233 
N.Y.S. 184. 225 App.Div. 371— 

Yonkers R. Co. v. Hume, 233 N.Y. 
S. 63, 225 App.Div. 313—Greenberg 
V. O'Brien, 269 N.Y.S. 458, 149 Misc. 
866 . 

Ohio.—Coney Island Motor Bus Corp. 
V. Public Utilities Commission, 152 
N.E. 25. 115 Ohio St, 47, 

Consent of municipality generally see 
supra § 81. 

Statutes requiring" certain carriers 
to obtain consent of municipality as 
prerequisite to issuance of certificate 
was inapplicable to motor carriers, 
especially in view of fact that mu¬ 
nicipalities were without power to 
require a consent or franchise.— 
Utah Light & Traction Co. v. Public 
Service Commission, 118 P.2d 683, 
101 Utah 99. 

Consent after notice and hearing 

Under a statute requiring that a 
certificate shall not be granted until 
the owner has procured, after public 
notice and a hearing, the consent of 
the local authorities, the manner and 
extent of such notice are discretion¬ 
ary with the local authorities as long 
as they act in good faith —^New 
York, etc., R. Co. v. Griffin, 139 N.E. 
231, 235 N.Y. 174—42 C.J. p 690 note 
41. 

92. Va.—Petersburg. H. & C. P. Ry. 
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Co. V. Commonwealth, 146 S.E. 292, 
152 Va. 193, 67 A.L.R. 931—Nor¬ 
folk Southern R. Co. v. Common¬ 
wealth, 126 S.E. S2. 141 Va. 179. 

93. N.Y.—Village of Bronxville v. 
Maltbie, 30 N.E.2d 475, 284 N.Y. 
206. 

94. N.Y.—^Village of Bronxville v. 
Maltbie, supra. 

95. N.Y.—^Village of Bronxville v. 
Maltbie, supra. 

96. N.Y.—^^’'illage of Bronxville v. 
Maltbie, supra. 

Couseut held properly refused 
N.Y.—^Village of Bronxville v. Malt¬ 
bie, supra. 

97. "Wash—State v. Department of 
Public Works, 214 P. 164, 124 
Wash. 234. 

42 C.J. p 690 note 33. 

98. Iowa.—Campbell v. Eldridge, 
220 N.W. 304, 206 Iowa 224. 

XSotor carriers’ bureau 
Where bureau was composed of 
membership of common motor car¬ 
riers, bureau was an interested par¬ 
ty, within statute, authorized to ap¬ 
pear before commission in opposition 
to application for certificate.—Kirkby 
v. Michigan Public Service Commis¬ 
sion, 32 N.W.2d 1, 320 Mich. 60S. 

99. Iowa.—Campbell v. Eldridge. 
220 N.W. 304, 206 Iowa 224. 
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tificate.^ A public utility operating under a nonex¬ 
clusive franchise is not estopped, in a hearing be¬ 
fore the commission on application by another for 
a certificate to operate in the same field, to appear 
and object to the grant thereof.^ It has been held, 
however, that a railroad company having the right 
to a passenger and freight business, but no property 
rights in the roads of the territory, is not entitled 
to appear to contest the issuance of a permit to use 
a road for a bus line,^ and the commissioners of 
highways are not necessary parties to a proceeding 
for a certificate for a bus line where they have no 
right to limit the character of travel on the roads.'* 
A person is not a necessary party where he is not 
the holder of a certificate over any of the routes 
proposed.5 Where notice of hearing on the appli¬ 
cation was given a protestant and he appeared at 
the hearing but offered no evidence, he may not 
complain that he has been denied a hearing or an 
£)pportunity to contest the application.® 

d. Notice and Appearance 

Notice of an application for a certificate of public 
iConvenience and necessity to operate a motor carrier must 
be given to such persons and in such manner as the 
.statute directs. 


When required by statute, notice must be given 
of an application for a certificate of public con¬ 
venience and necessity to operate a motor carrier,*^ 
and, in the absence of waiver or estoppel, the fail¬ 
ure to give the required notice invalidates the cer¬ 
tificate as against a person or company affected 
thereby.8 The notice required pertains not to the 
jurisdiction of the subject matter but to jurisdiction 
over the person^ and may be waived^® as by an ap¬ 
pearance. 

Persons entitled to notice. Notice of the applica¬ 
tion must be given to such persons as the statute 
designates,^‘2 such as all transportation companies 
serving any part of the route between the fixed ter¬ 
mini,or such interested persons as the commis¬ 
sion shall deem necessary.l^ The right to notice 
is to be determined as of the date of the applica- 

tion.15 

Sufficiency of notice. Notice of the application 
must be given as the statute directs,^® such as by 
registered mail.^'^ Where required by the statute 
notice of the application must be published^® in the 
manner designated,but no notice other than that 
published need be given where the statute requires 
no further notice.^® 


■1. Ark—Schulte v. Southern Bus 
Lines, 199 S W.2d 742, 211 Ark 
200 . 

Mo—'Slate ex rcL Crown Coach Co. 

V. Public Service Commission, App, 
185 S.W2cl 347. 

It Is hy g'race of tlie statute only 
that existing holders of certificates 
:are let m to protect and defend 
■against a new application—^Atlantic 
Greyhound Corp. v. North Carolina 
Utilities Commission, 47 S.E 2d 473, 
239 N.O. 31. 

2. Neb —Furstenberg v. Omaha & 
Council Bluffs St Ky. Co., 27,2 N. 

W. 756, 132 Neb 562. 

3. Ill.—Egyptian Transp. System v. 
Louisville & N. H. Co., 1'52 N.E. 
510, 921 Ill 580. 

4. Ill.—^Egyptian Transp. System v. 
Louisville & N. R. Co , supra. 

■5. La.—Hemp, Transfer & Ware¬ 
house Co. V. Louisiana Public Serv¬ 
ice Commission, 157 So. 78'5, 180 
La. 8f7. 

5. Tex.—rVictory Truck Line v. Red 
Arrow Freight Lines, Civ.App., 186 
S.W.'2d 98, refused for want of 
merit. 

-7- Ohio.—^Lake Shore Electric Ry. 
Co. v. Public Utilities Commission 
of Ohio, 154 N.E. '239, 115 Ohio St. 
311. 

<rex.—^KeiFrville Bus Co. v. Continen¬ 
tal Bus System, Civ.App., 208 S W. 
2d 586, refused no reversible error. 
42 C.9^. p 6*90 notes 36, 38. 


Notice of hearing see infra subdivi¬ 
sion f of this section 

8. N.T.—Hudson Valley Ry. Co. v. 
United Transp. Co., 217 N.Y.S. 614, 
1'27 Misc. 841. 

42 C.J. p 690 note 37. 

9. Ohio.—Liberty Highway Co. v. 
Public Utilities Commission, 193 N. 
E. 407, 128 Ohio St. 586. 

10. Ohio.—Buckeye Stages v. Public 
Utilities Commission of Ohio, 159 
N.E 561, 117 Ohio St. 540. 

Failure to object for several years 
Ohio.—Liberty Highway Co. v. Pub¬ 
lic Utilities Commission, supra. 

11. Ohio.—Buckeye Stages v. Public 
Utilities Commission of Ohio, 159 
N.E. 5 61, 117 Ohio St. 640 

12. Fla.—Seaboard Air-Line Ry. Co 
v. Wells, 131 So. 777, 100 Fla. 1631. 

13. Fla.—Seaboard Air-Line Ry. Co. 
V. Wells, supra. 

14. Transportation company not op¬ 
erating between points specified in 
application for certificate by another 
was not entitled to notice.—Barton- 
ville Bus Line v. Illinois Commerce 
Commission, 1'68 N.E. 646, 337 Ill. 
109. 

15. Ill.—Bartonville Bus Line v. Il¬ 
linois Commerce Commission, su¬ 
pra. 

16. Ohio.—^Lake Shore Electric Ry 
Co. V. Public Utilities Commission 
of Ohio, 154 N.E. 239, 115 Ohio St. 
311. 


17. III.—Bartonville Bus Line v. Il¬ 
linois Commerce Commission, 168 
N.E. 646, 337 Ill. 109. 

18. Ohio.—New York Cent. R. Co. v. 
Public Utilities Commission of 
Ohio, 154 N.E. 797, 115 Ohio St. 493. 

Interstate operation 
Publication of notice of filing ap¬ 
plication for certificate as transpor- 
lation company or for extension, in¬ 
volving purely interstate operation, 
is not essential.—^Wheeling Traction 
Co. V. Public Utilities Commission, 
178 N.E. 83;3, 124 Ohio St. 393. 

19. Ohio.—^New York Cent. R. Co. v. 
Public Utilities Commission of 
Ohio, 154 N.E. 797, 115 Ohio St. 493. 

42 C J. p 690 note 38 [a]. 

Irregular rbute 

Applicant for certificate to operate 
over irregular route need publ.sh no¬ 
tice only in county to and from 
which carriage is proposed.—Erie R 
Co. V. Public Utilities Com;nission of 
Ohio, 157 N.E. 382, 116 Ohio St 710 
Publication held sufficient 
Ohio.—^Pennsylvania R. Co. v Public 
Utilities Commission of Ohio, 185 
N.E. 49, 126 Ohio St. 260—New 

York Cent. R. Co. v. Public Utili¬ 
ties 'Commission of Ohio, 154 N.E. 
797, 115 Ohio St. 493. 

20. Ohio.—Erie R. Co. v. Public 
Utilities Commission of Ohio, 157 

N.E. 382, 116 Ohio St. 710. 
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e. Pleading; Issues, Proof, and Variance 

The application for a certificate of public convenience 
and necessity to operate a motor carrier should comply 
with such requirements as are imposed by the statute. 

The application for a certificate of public con¬ 
venience and necessity to operate a motor carrier 
should comply with such requirements as are im¬ 
posed by the statute.’^ Thus, where required by 
statute, the application must contain a map, showing 
the highway or highways and public places on and 
over which such carrier is to operate,22 It has 
been held, however, that a statute prescribing the 
contents of the application is merely directory ,22 
and that an application is not to be tested by the 
strict rules of pleading governing the trial of 
cases,24 although an application should be sufficient 
to afford reasonable notice of the service applied for 
and the grounds therefor.25 The failure to in¬ 
clude in the application all of the particular mat¬ 


ters required by the statute does not prevent con¬ 
sideration of the application where the necessary 
information is filed at the hearing and no preju¬ 
dice results to other carriers by the failure to in¬ 
clude such information in the application.26 The 
application of a railroad for a certificate to operate 
a motor carrier stands on the same basis as that of 
any other applicant.2‘ 

Amendment. Where authorized by statute, the 
application for a certificate may be amended.^S 

Issues, proof, and variance. Where an applica¬ 
tion for a certificate shows that the route to be cov¬ 
ered is not within territory already served by anoth¬ 
er, the question of convenience and necessity as ta 
the portion of the route already covered is not 
in issue.29 Public necessity as well as public con¬ 
venience ordinarily must be proved to entitle appli¬ 
cant to a certificate.20 The tender of through serv- 


21 . Mo.—State ex rel. Crown Coach 
Co. V. Public Service Commission, 
179 S.W.2d 123. 238 Mo App. 287. 
Ohio.—Erie R. Co. v Public Utilities 
Commission of Ohio, 157 N.E. 382, 
116 Ohio St. 710. 

S.D.—^Application of Megan, 6 N.W. 

2d 729, 69 S.D. 1. 

Applications held sufficient 

(1) In general, 

S.D.—^Application of Megan, 5 N.W. 
■2d 729, 69 S.D. 1. 

Tex.—^Miller v. Tarry, Civ.App., 191 
S.W.2d 501, refused no reversible 
error—Southland Greyhound Lines 
V. Railroad Commission of Texas, 
Civ.App., 73 S.W.2d 604. 

(2) To point out ina'dequacies of 
existing service.—Central Freight 
Lines V. Sadler, Tex.Civ.App., 147 S. 
W.2d 1102, error dismissed, judgment 
correct. 

Application covering three separate 
routes 

•S.D.—Application of Megan, 6 N.W. 
2d 729, 69 S.D. 1. 

Condition and character of roads 

Failure of application to state con¬ 
dition and character of roads over 
which transportation was to be had 
was held not to be fatal.—^Victory 
Truck Line v. Red Arrow F*reight 
Lines, Tex.Civ.App., 18'6 S.W.2d 98, 
refused for want of merit. 
Description of highways 
Where it would have been impossi¬ 
ble for applicant for certificate to 
operate busses over an irregular 
route, to have literally complied with 
statutory procedure for application 
to operate on a regular route, and 
statute provided no procedure for 
application to operate on an irregu¬ 
lar route, application using language 
of statute defining irregular route, 
but failing to describe all highways 
on which applicant might wish to 


operate busses, was sufficient.—State 
ex rel. Pitcairn v. Public Service 
Commission, 111 S-W.2d 9S2, 232 Mo. 
App. 7'55. 

Protest considered as an application 
W.Va.—Mewha v. Public Service 
Commission of West Virginia, 9 S 
E.2d 868. 122 W.Va. 305. 

Granting of interstate certificate 
to operate bus line through state 
was proper, even though application 
described route furnishing opportuni¬ 
ty to carry intra-state passengers.— 
Cannonball Transp. Co. v. Public 
Utilities Commission, 179 N.E. 3*55, 
124 Ohio St, 474. 

22 . Begular or izregnlar route 
Application for motor transporta¬ 
tion certificate must contain map, 
whether for regular or irregular 
route.—^Erie R. Co. v. Public Utilities 
Commission of Ohio, 157 N.E. 382, 
116 Ohio St. 710. 

23. S.D.—^Applica,tion of Megan, 5 N. 
W.2d 729, 69 S.D. 1. 

24. Tex.—Miller v. Tarry, Civ.App., 
191 S.W 2d 501, refused no reversi¬ 
ble error—Central Freight Lines v. 
Sadler, Civ.App, 147 S.W.2d 1102, 
error dismissed, judgmt^nt cor¬ 
rect—G. & H. Motor Freight Lines 
V. Railroad Commission, Civ.App, 
140 iS.W,2d 946, error dismissed 
judgment correct—Railroad Com¬ 
mission of Texas v. Brown Ex¬ 
press, Civ.App,, 106 S,W.2d 327— 
Southland Greyhound Lines v. 
Railroad Commission of Texas, 
Civ.App., 73 S.W.2d 604. 

25. Tex.—^Miller v. Tarry, Civ.App, 
191 S.W.2d 501, refused no reversi¬ 
ble error 

26. Fla.—^Florida Motor Lines Cor¬ 
poration V. Douglass, 7 So.2d 843, 
150 Fla. 1. 

27- Minn.—^In re Minneapolis & St. 
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L. R. Co., 297 N.W. 189. 209 Minn. 
564. 

28. Ohio.—Pennsylvania H. Co. v. 
Public Utilities Commission of 
Ohio, 185 N.E. 49, 126 Ohio St. 2G0. 

Supplying omitted details 
Pact that applications for certifi-. 
cates for intra-state bus operation 
were amended to supply details omit¬ 
ted in original applications did not 
deprive commission of jurisdiction to 
grant applications, where no preju¬ 
dice resulted to complaining operator 
whose application was denied — 
Zanesville-Columbus Red Star Co. v. 
Public Utilities Commission of Ohio, 
181 N.E. 903, 125 Ohio St. 470. 

29. Ohio.—Sohngen v. Public Utili¬ 
ties Commission of Ohio, 154 N.E. 
734, 115 Ohio St. 449. 

Matters considered by commission in 
determining public convenience 
and necessity see supra § 90 b. 
Necessity for public convenience and 
necessity see supra § 90 a. 

30. Ohio.—^Lorain-Amherst Transit 
V. Public Utilities Commission, 71 
N.E.2d 705, 147 Ohio St. 376—Con¬ 
tinental Freight Forwarding Co. v. 
Public Utilities Commission of 
Ohio, 183 N.E. 790, 126 Ohio St 
16. 

42 C J. p 691 note 48. 

Burden of proof see infra subdivision 
g (2) of this section. 

Substitutiou of motor carrier for. 
rail service 

Commission’s order permitting rail¬ 
way to substitute bus service for 
train service between two points un¬ 
til business improved was not im- 
providently granted, as against con¬ 
tention that order authorized addi-. 
tional service without required proof 
of public convenience and necessity. 

- -McJunkin v. Railroad Commission, 
165 So. 368, 12? Fla. 402—Central 
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ice, later hours of departure, and earlier hours of 
arrival do not dispense with proof of public con¬ 
venience and necessity.3i Proof that applicant 
would render door-to-door trucking delivery serv¬ 
ice does not dispense with proof that public con¬ 
venience and necessity require the proposed serv¬ 
ice. ^ 2 In order to authorize the granting of a cer¬ 
tificate to a carrier to serve the same public al¬ 
ready served by an existing carrier, applicant must 
prove that the existing carrier is not rendering ade¬ 
quate and convenient service and that the grant of 
A certificate would eliminate the inadequacy and in¬ 
convenience; 33 but it does not follow as an invari¬ 
able and infle;sible rule that public convenience and 
necessity in the linking up of a through service 
out of two existing local services may not be af- 
hrmatively determined in an}" case without a show¬ 
ing of inadequacy of competing through services 
extent in the same territory.34 In order to show a 
necessity for additional trips, it is necessary to show 
that the scheduled trips do not take care of the 

travel,35 

Under some statutes the commission in granting 
the certificate may confer on applicant a greater 
privilege than is sought by the application,^^ but, 


under the statutes in other jurisdictions, the privi¬ 
leges conferred may not exceed those which appli¬ 
cant requests in his application.37 Where the con¬ 
sent of a particular department is necessary to the 
operation of a motor transportation line along a 
certain route, and such consent has been g'iven, a 
certificate of public convenience and necessity grant¬ 
ed must accord with, and not be broader than the 
consent so given,38 and, therefore, where consent is 
given merely to the operation of a bus line as a com¬ 
mon carrier, the granting of a certificate for the 
transportation of persons and property is erroneous 
as to the authority to transport property, especially 
where there is no evidence of a necessity for addi¬ 
tional freight transportation service.33 

f. Hearing 

On an application for a certificate of public conven¬ 
ience and necessity to operate a motor carrier, a hearing 
should be held at the time and conducted in the manner 
prescribed by the statute. 

On an application for a certificate of public con¬ 
venience and necessity to operate a motor carrier, 
it is usually required by the statute that there be a 
hearing.'^o The hearing should be conducted in 
conformity with the statutory regulations,^! and it 


Truck Lines v. Railroad Commission, 
160 So. 22, 118 Fla. 626 

31. Ohio.—Continental Freigrht For¬ 
warding- Co. v. Public Utilities 
Commission of Ohio, 183 N.E. 790, 
126 Ohio St. 1'6. 

32. Ohio.—McClure v. Public Utili¬ 
ties Commission, 169 N.E 560, 131 
Ohio St, 485—^Lima-Toledo R, Co. 
V. Public Utilities Commission of 
Ohio, 16 9 N.E. 44-5, 121 Ohio St. 421. 

33. Fla—Central Truck Lines v. 
Railroad Commission, 160 So. 26, 
118 Fla. '555. 

Ill.—'Chicago Rys. Co. v. Commerce 
Commission, 167 N.E. 840, 336 Ill 
151, 67 A.L.R. 9;38—Egyptian Transp. 
System v. Louisville & N R. Co., 
152 N.E. 510, 321 Ill. 580—West 
Suburban Transp. Co. v. Chicago, 
etc., R. Co., 140 N.E. 56, 309 Ill. 
87. 

Mo.—State ex rel. Missouri, Kansas 
& Oklahoma Coach Lines v. Public 
Service Commission, 179 S.W.2d 
132, 238 Mo App. 317. 

Ohio.—Lake Shore Electric Ry. Co. 
V. Public Utilities Commission of 
Ohio, 154 N.E. 239, 115 Ohio St. 
311—'Coney Island Motor Bus Corp. 
V. Public Utilities Commission, 152 
N.E. 25, 115 Ohio St. 47. 

Okl.—'Chicago, R. I. & P. Ry. Co. v. 
State, '252 P. 849, 123 Okl. 190. 

34. Fla,—Central Truck Lines v. 
Railroad Commission, 160 So. 26, 
118 Fla. 5'55. 

35. Ky.—Cannonball Transit Co. v. 


Sparks Bros. Bus Co., 72 SW.2d 
1021, 2'5'5 Ky. l'2'l—Shorty’s Bus 
Line V. Gibbs Bus Line, 35 S.W.2d 
8'68, 237 Ky. 494. 

3G. U.S.—'Chicago, St. P. M. & O. 
Ry, Co. V. U. S.. Minn., 64 S.Ct. 
842, 322 U.S. 1, 88 L Ed. 1093— 
McCracken v. U. S., D.C.Or., 47 F. 
Supp. 444. 

Imposition of conditions generally 
see supra § 90 c (2). 

Beg.iii3i-iLg local as well as through 
service 

Tex.—Miller v. Tarry, Civ. App , 3 91 
S.W.2d 501, refused no reversible 
error. 

Order held to couform to application 
Tex.—Miller v. Tarry, supra. 
Amendment of application 
Where alternate bus route was not 
specifically described in original ap¬ 
plication for certificate or in notice 
of hearing but on hearing before ex¬ 
aminer applicant requested and was 
granted leave to amend so as to in¬ 
clude alternate route, and competitor 
who appeared and actively partici¬ 
pated in all proceedings did not ob¬ 
ject to amendment until it filed mo¬ 
tion for rehearing, certificate issued 
was not void because covering road 
not described in application or in 
notice of hearing.—^Kerrville Bus Co. 
V. Continental Bus System, Tex Civ. 
App., 208 (S.W'2d 586, refused no re¬ 
versible error. 

37. Mich.—^Kirkby v. Michigan Pub- 
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lie Service Commission, '32 N.W.2J 
a, 320 Mich. 608. 

38. Ill.—Egyptian Transp. System v 
Louisville, etc., R. Co., 15'2 NE 
510, 3.21 Ill. 580. 

39. Ill —Egyptian Transp. System v. 
Louisville & N. R. Co., 152 N.E 
'510, 321 Ill. 680. 

40. Fla.—Seaboard Air-Line Ry Co. 
V. Wells, 131 So. 777. 100 Fla. 1631. 

42 C.J. p 690 note 42. 

Applicant has right to he heard 
Ill-—People ex rel. Illinois Commerce 
Commission v. Dohrn Transfer Co., 
2 N.E.2d 89, 363 Ill. 232. 
Injunction to restrain hearing 

(1) Temporary injunction against 
further action by commission on mo- 
torbus permits, validity of which was 
under attack in other suits pending 
in court issuing injunction, was not 
erroneous as suspending operation of 
statute authorizing commission to 
hear and determine all applications 
for such permits.—Railroad Commis¬ 
sion of Texas v. North Texas Coach 
Co., Tex.Civ.App, 92 SW.2d 268. 

(2) Refusal of temporary injunc¬ 
tion restraining hearing on applica¬ 
tion pending determination of other 
suits was proper where other suits 
did not involve the same subject 
matter.—^Red Arrow F’reight Lines v. 
Railroad Commission, Tex.Civ.App., 
161 S.W.2d 881, error refused. 

4;1. Tex.—^Webster v. Texas & Pa¬ 
cific Motor Transport Co., 166 S.W. 



60 C.J.S. 


MOTOR VEEICLES 


§ 92 


is the duty of the commission to consider the appli¬ 
cation on its merits.42 The application is to be con¬ 
sidered by the commission as of the time when it 
was filed and in the lights of the facts then exist- 
ing.^3 When the commission is confronted with 
an application for a type and character of use of 
“the highways, not specifically covered by the motor 
carrier law, it has been held that the commission 
should hear and determine it, as a practical matter, 
in keeping with the provisions, spirit, and purpose 
of the law applicable to the most nearly related type 
and character of use of the highways which is cov¬ 
ered by that law.^^ 

Notice of hearing. The commission must give 
such notice of the time for hearing as the statute 
.directs,^5 sinless such notice is waived.^® 

Tune for hearing. The hearing should be held 
at such time as may be designated by the statute.*^"^ 
Where notice of the application is published as re- 
■quired by the statute, the hearing should not be held 
until the full period of notice has elapsed from the 
first publication of the notice,^^ unless the parties 
affected are present at a hearing before the expira¬ 
tion of such period, and make no objection there¬ 
to.^® An irregularity in the setting of the date for 
hearing is waived by a party who fully participates 
in the hearing.^O 

Consolidation of applications. Various applica¬ 
tions of applicant, or the applications of several 
applicants, may, in the discretion of the commis¬ 


sion, be consolidated for hearing to avoid duplica¬ 
tion of effort.si The application of a railroad for 
permission to discontinue trains may not be con¬ 
sidered as a separate and independent proposition 
where at the hearing before the commission the 
railroad expressly made that application contingent 
on the granting of its subsidiary’s application for 
a certificate to operate motor carriers, stating that, 
if the certificate were not granted, its application to 
■withdraw the trains would be -withdrawn.S^ 

g. Evidence 

(1) In general 

(2) Presumptions and burden of proof 

(3) Admissibility 

(4) Weight and sufficiency 

(1) In General 

The strict rules of evidence prevailing In civil ac¬ 
tions ordinarily are not controlling in a proceeding on an 
application for a certificate of public convenience and 
necessity to operate a motor carrier. 

In a proceeding on an application for a certificate 
of public convenience and necessity to operate a mo¬ 
tor carrier, the strict rules of evidence prevailing 
in civil cases ordinarily do not control.^^ Under 
the various statutes the commission has been given 
considerable latitude m the manner in which it may 
proceed to ascertain the facts prescribed as pre¬ 
requisite to the granting of a certificate.^^ The 
commission may take notice of conditions existing 
generallySS and of physical facts in connection with 


2d 75, 140 Tex. 131, overruling 
Sunshine Bus Lines v. Kailroad 
Commission, Civ.App., 149 S.'VV.2d 
228, error dismissed by agreement. 
'Sendition of Judgment on record 
Tex.—^Kerrville Bus Co. v. Continen¬ 
tal Bus System, Civ.App, 208 S.W. 
‘2d 586, refused no reversible error. 
Substantial compliance -with stat- 
-ute held sufficient-—^North East Tex- 
. as Motor Lines v. Texas & Pacific 
Motor Transport Co., Tex Civ.App., 
1-59 S.W.2d 926. 

-42. Ill.—'State Public Utilities Com¬ 
mission V. Bartonville Bus Line, 
125 N.E. 373, 290 Ill. 574. 

-43. Ariz.—Corporation Commission 
V. Pacific Greyhound Lines, 94 P.2£l 
443, 64 Ariz. 159. 

44. Limited common carrier certifi¬ 
cate 

' Tex.—Victory Truck Line v. Red 
Arrow Freight Lines, Civ.App., 18'6 
S.W.2d 98, refused for want of 
merit. 

■ 45, Ohio.—^Liberty Highway Co. v. 
Public Utilities Commission, 193 N. 
E. 407, 128 Ohio St. 586. 

_ Notice of filing of application see 
supra subdivision d of this section. 


46. Matters constituting waiver 

On application for certificate, fail¬ 
ure of commission to give statutory 
notice of hearing to railroad operat¬ 
ing in territory through which appli¬ 
cant proposed to operate was not 
waived because railroad had knowl¬ 
edge of filing and pendency of appli¬ 
cation, especially where order com¬ 
mission finally granted exceeded 
terms of request originally filed.— 
Erie R. Co. v. Public Utilities Com¬ 
mission of Ohio, 191 N.E. 782, 128 
Ohio St. 472. 

47. Ohio—Cincinnati Traction Co. v. 
Public Commission of Ohio, 150 N. 
E, 81, 113 Ohio St. 618. 

4S. Ohio.—Cincinnati Tract. Co. v. 
Public Utilities Commission of 
Ohio, 150 N.E, 81, 113 Ohio St. 618. 

49. Ohio.—Cincinnati Traction Co. v. 
Public Commission of Ohio, supra. 

42 C.J. p 690 note 40. 

50. Tex.—^Kerrville Bus Co. v. Con¬ 
tinental Bus System, Civ.App., 208 
S.W.2d 586, refused no reversible 
error. 

51. Ill.—Black Hawk Motor Transit 
Co. V. Illinois Commerce Commis¬ 
sion, 48 N.B.2d 341, 383 HI. 57. 
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S.D.—Application of Megan, 5 N.AV. 
2d 729, 69 S.D. 1. 

52. Mo.—State ex rel. and to Use of 
Missouri Pac. R. Co. v. State Pub¬ 
lic Service Commission, 37 S W.2d 
576, 327 Mo. 249, 75 A.L.R. 232. 

53. Mo.—State ex rel. Potashnick 
Truck Service v. Public Service 
Commission, App., 129 S.W.2d 69- 

Pa.—Spackman v- Pennsylvania Pub¬ 
lic Utility Commission, 14 A.2d 839, 
141 Pa-Super. 164. 

Tex—G. & H. Motor Freight Lines v. 
Railroad Commission, Civ.App., 140 
S.W.2d 946, error dismissed, judg¬ 
ment correct. 

54. Tex.—Texas Motor Coaches v 
Railroad Commission, Civ.App., 41 
S.W.2d 1074. 

55. Pa.—^Alko Exp. Lines v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 30 A.2d 440, 152 Pa.Super. 27. 

Judicial notice by administrative 
agencies generally see Evidence § 
13 b. 

Conunlssion is XLOt required to close 

its eyes and to be ignorant of exist¬ 
ing conditions of which all are 

aware.—Alko Exp. Lines v. Pennsyl- 
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state highways.®® A statute providing that the com¬ 
mission may hear testimony to aid it in determining 
the propriety of granting the application is per¬ 
missive;®'^ and does not mean that it must hear tes¬ 
timony and decide the question solely from such 
testimony, but in reaching its decision it may con¬ 
sider facts and information obtained from other 
sources Where the public convenience and ne¬ 
cessity are apparent and unquestioned, it may issue 
the certificate on its own knowledge and informa¬ 
tion or it may hear and consider evidence.® ^ 

The commission may base its decision not only 
on the basis of evidence actually before it but on 
the additional basis of its familiarity with the ter¬ 
ritory under consideration.®® The commission is 
not required each time an applicant seeks a certifi¬ 
cate to use a state highway to conduct an extensive 
hearing as to the condition of such highway, the 
traffic thereon, and the public convenience in the 
use thereof, but the facts once ascertained, in the 
absence of a showing of changed conditions, may 
be used as the basis for acting on subsequent appli- 
cations.®^ The commission is authorized to take 
into consideration existing services over the route 
applied for as disclosed by its own records of out¬ 
standing certificates.®^ The commission may con¬ 
sider the evidence on other hearings held during the 


same period and covering the same route and same 
character of service, to each of which hearings the 
same parties were parties at interest.®® However, 
it has been held that information in the possession 
of the commission as to the adequacy of facilities 
of other carriers which is not put in evidence will 
not support an order.®^ 

On the question of applicant’s good faith the 
commission may take into consideration facts 
known to it as evidenced by its own records with 
respect to the prior conduct of applicant under dif¬ 
ferent certificates issued to him for motor carrier 
transportation over the highways of the state.®'® 

(2) Presumptions and Burden of Proof 

In a proceeding on an application for a certificate' 
of public convenience and necessity to operate a motor 
carrier, the burden is on the applicant to establish his. 
right to the certificate. 

In a proceeding on an application for a certifi¬ 
cate of public convenience and necessity to operate 
a motor carrier, proper presumptions may be in¬ 
dulged.®® In such a proceeding the burden is on 
applicant to establish his right to the certificate.®'^ 
Thus the burden is on applicant to show public 
convenience and necessity for the proposed serv¬ 
ice,'®® the inadequacy of existing transportation fa- 


vania Public Utility Commission, su¬ 
pra. 

58. Wash.—State ex rel. Consolidat¬ 
ed Freight Lines v. Murray, 44 P 
2d 1031, 182 Wash. 98. 

57. Iowa.—^Appeal of Beasley Bros., 
220 NW. 306, 206 Iowa 229 

5S. Iowa.—Burlington Transp. Co. v. 
Iowa State Commerce Commission, 
298 N.W. 631. 230 Towa 570—Appeal 
of Beasley Bros., 220 N.W. 306, 206 
Iowa 229. 

59. Ohio.—McLain v. Public Utili¬ 
ties Commn., 143 N.E. 381, 110 Ohio 
St. 1. 

60. Ky.—Southeastern Greyhound 
Lines V. Taylor, 209 S.W 2d 330, 
306 Ky. 767. 

61. Tex—North East Texas Motor 
Lines V Texas & Pacific Motor 
Transport Co., Civ.App., 159 S.W. 
2d 926—Webster v. Texas & Pa¬ 
cific Motor Transp Co., Civ.App., 
159 S.W.2d 902, reversed on other 
grounds 166 S.W.2d 75, 140 Tex. 131 
—Sproles Motor Freight Lines v. 
Railroad Commission, Civ.App., 157 
S.W. 2d 94, error refused—Railroad 
Commission of Texas v. South¬ 
western Greyhound Lines, Civ. 
App., 92 SW.2d 296, reversed on 
other grounds Southwest Grey¬ 
hound Lines v. Railroad Commis- 
sio-n of Texas, 99 S.W.2d 263, 128 
Tex. 560, 109 A.L.R. 1235—Railroad 


Commission v. McDonald, Civ.App., 
90 S.W.2d 581. 

Reliance on presumption of continu¬ 
ance 

Commission was authorized to base 
its findings not only on facts adduced 
at hearings, but, in absence of evi¬ 
dence to contrary, on presumption 
that conditions of highways involved 
were same as they were when prior 
hearing was had on the application. 
—North East Texas Motor Lines v. 
Texas & Pacific Motor Transport Co., 
Tex.Civ.App, 159 S.W.2d 926 

62. Tex —^Miller v. Tarry, Civ.App , 
191 S.W.2d 501, refused no reversi¬ 
ble error—Railroad Commission of 
Texas v. Brown Express, Civ.App., 
106 SW.2d 327. 

63. Tex.—Miller v. Tariy, Civ.App., 
191 S.W 2d 501, refused no reversi¬ 
ble error. 

64. Pa.—Cage v. Public Service 
Commission, 189 A. 896, 125 Pa Su¬ 
per, 330. 

65. Ohio.—Grubb v. Public Utilities 
Commission of Ohio, 163 N.E. 713, 
119 Ohio St. 264. 

66. Benefit of service to entire state 

In the absence of a showing to the 
contrary, it may be presumed that 
the entire state will benefit from the 
establishment of a bus service over 
an irregular route which would ma¬ 
terially aid educational, social, and 
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athletic activities in a large number 
of schools and colleges in the state.— 
State ex rel. Pitcairn v. Public Serv¬ 
ice Commission, 111 S.W.2d 982, 232‘ 
Mo.App. 755. 

67. N.T.—Public Service Interstate 
Transp. Co. v. Public Service Com¬ 
mission, 251 N.T.S. 350, 233 App 
Div. 162, reversed on other grounds 
Public Service Interstate Transp 
Co. V. Public Service Commission 
of New York, 180 N.E. 170, 258 N. 
Y. 455, motion denied Public Serv¬ 
ice Interstate Transp. Co. v. Public 
Service Commission, 182 N.E. 183,. 
259 N.Y. 566. Motion denied 180 
N.E 353, 258 N.Y. 608. 

Ohio —Alspaugh v. Public Utilities 
Commi.ssion, 65 N.E.2d 263, 146' 

Ohio St. 267. 

Under some statutes burden of 
proof is expre.ssly placed on appli¬ 
cant.—Pennsylvania Greyhound 

Lines of Indiana v. Public Service 
Commission, 27 N.E 2d 348* 217 Ind. 
221 . 

68. Ark.—^Potashnick Truck Service 
V. Missouri & Arkansas Transp. 
Co, ]57 S.W 2d 512, 203 Ark. 506. 

Fla.—Seaboard Air-Line Ry. Co. v.. 

Wells, 131 So. 777, 100 Fla. 1631. 
Iowa—Thomson v. Iowa State Com- 
mercG Commission, 15 N.W.2d 603, 
235 Iowa 469. 

Mo.—State eat rel. Potashnick Truck 
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cilities or service,69 and that applicant is a person 
of the character and responsibility to whom such 
certificate should be issued."® 

Statnfory presumption. In some jurisdictions the 
■statute provides that every motor carrier actually 
operating in good faith, rendering satisfactory and 
<icpendable service on a certain date, shall be pre¬ 
sumed to be necessary to public convenience and 
shall, in the absence of evidence overcoming such 
presumption, receive a certificate for routes estab¬ 
lished by them.*^^ Where applicant was not ren¬ 
dering satisfactory service on the date fixed, the 
statutory presumption does not obtain, '^2 ^nd the 
burden is on applicant to prove public convenience 
and necessity for the proposed serviceJ^ 

(3) Admissibility 

The technical rules governing the admissibility of 
evidence in civil actions ordinarily are not controlling 
in a proceeding on an application for a certificate of 
public convenience and necessity to operate a motor 
carrier. 
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In a proceeding on an application for a certificate 
of public convenience and necessity to operate a 
motor carrier, the technical rules governing the 
admissibility of evidence in civil actions ordinarily 
are not controlling."-^ The commission may receive 
and consider evidence shedding some light on the is¬ 
sue, although such evidence is not admissible under 
the general rules of eviden'ce.^^ It has been held to 
be error for the commission to refuse to consider 
any evidence tending to prove the inadequacy of ex¬ 
isting transportation facilities.”^® The commission, 
however, need not admit irrelevant evidence.”'It 
has been held that testimony of applicant’s agent 
that applicant had received numerous requests from 
persons desiring to make shipments on the proposed 
route is not to be excluded as hearsay.”^® In a 
proceeding on an application for a certificate to 
operate over an irregular route, the commission is 
not required to hear positive evidence of the effect 
of granting or refusing a certificate on people liv¬ 
ing in every county, township, and school district 
in the state.^® Where the statute requires that the 


Service v. Public Service Commis¬ 
sion, App , 129 S.W.2d 69. 

Ohio.—^Alspaugh v. Public Utilities 
Commission, 65 N.E.2cl 263, 146 
Ohio St. 267. 

Pa—Infantine v. Pennsylvania Pub¬ 
lic Utility Commission, 22 A-2d 108, 
146 Pa.Super. 245. 

Utah.—Puller-Toponce Truck Co. v. 
Public Service Commission, 96 P. 
2d 722. 99 Utah 28. 

Possessor of interstate certificate 
has same burden as other applicants. 
—Canton-East Liverpool Coach Co. 
-v. Public Utilities Commission of 
Ohio, 174 N.E. 244, 123 Ohio St. 127. 

69. Ohio,—^Alspaugh v. Public Util¬ 
ities Commission, 65 N.E 2d 263, 
146 Ohio St. 267. 

Protest by other operators 

However, it has been held that, 
where operators protested granting 
-of another’s application for certifi¬ 
cate, burden vras on protestants to 
satisfy commission that protesting 
certificate holders had provided nec¬ 
essary service.—^Allman Transfer & 
Moving Co. V- Public Utilities Com¬ 
mission, 54 N.E.2d 958, 143 Ohio St- 
292. 

’70. Ohio.—^Alspaugh v. Public Utili¬ 
ties Commission, 65 N.E.2d 263. 
146 Ohio St. .267. 

71. Mo—State ex rel. Detroit-Chica¬ 
ge Motor Bus Co. v. Public Service 
Commission, 23 S.'W.2d 115, 324 Mo. 
270. 

Rights of existing carriers see supra 
§ 85. 


go Motor Bus Co. v. Public Service 
Commission, supra. 

Applicant as driver on date fixed 
Statutory presumption of necessity 
of motor carrier operating on speci¬ 
fied date was not available to subse¬ 
quent buyer, although on statutory 
date he was driver for owner.—State 
ex rel. and to Use of Henson v. 
Brown, 31 S.W.2d 208, 326 Mo. 230. 

73. Mo.—State ex rel. Alton Transp. 
Co. V. Public Service Commission 
of Missouri, 49 S.W.2d 619, 329 Mo. 
1139—State ex rel. and to Use of 
Henson v. Brown, 31 S.W.2d 208, 
326 Mo. 230—State ex rel. Inter¬ 
state Transit Lines v. Public Serv¬ 
ice Commission, 132 S.TV’.2d 1082, 
234 Mo.App. 554—State ex rel. Pit¬ 
cairn V. Public Service Commis¬ 
sion, 110 S.W.2d 367. 232 Mo.App. 
609. 

74, Ala.—^North Alabama Motor Ex¬ 
press V. Rookis, 12 So.2d 183, 244 
Ala. 137. 

Mo.—State ex rel. Potashnick Truck 
Service v- Public Service Commis¬ 
sion, App., 129 S \V.2d 69. 
Particular matters to be considered 
by commission see supra § 90 b. 
Blscretion 

The admission of evidence as to 
past transactions is a matter that 
lies within the sound discretion of 
the commission.—Giaras v. Michigan 
Public Service Commission, 3 N.W.2d 
268, 301 Mich. 262. 

EvldexLce held admlssihla 

(1) In general.—^Black Hawk Mo¬ 
tor Transit Co. v. Illinois Commerce 
Commission, 48 N.E.2d 341, 383 Ill. 
57. 


(2) Evidence that existing- com¬ 
mon carriers were leasing many pri¬ 
vate \ chicles to supplement their 
equipment.—North Alabama Motor 
Express v. Rookis, 12 So.2d 183, 244 
Ala 137. 

(3) Testimony of competitor’s 
president that he had made trips 
over the entire route, talked to a 
great number of people, and listened 
to their complaints regarding need 
of additional service.—Chicago & 
Calumet Dist. Transit Co. v Public 
Service Commission of Indiana, 37 N. 
E.2d 2T1, 110 Ind.App. 137. 

75. Ala.—^North Alabama Motor Ex¬ 
press V. Rookis, 13 So.2d 183, 244 
Ala. 137. 

Evidence to show that public ne. 
cessity and convenience may be ob¬ 
tained from any source available.— 
In re Hanson, 21 N.W.2d 341, 74 N. 
D. 224. 

76. Ohio.—Coney Island Motor Bus 
Corporation v. Public Utilities 
Commission of Ohio, 152 N.E. 25, 
115 Ohio St. 47. 

77. Ohio.—Columbus & Southern 
Ohio Elec. Co. v. Public Utilities 
Commission, 66 N.E.2d 537, 146 
Ohio St. 477. 

78. Pa.—^Alko Exp. Lines v. Penn¬ 

sylvania Utility Commission, 30 A. 
2d 440, 152 Pa.Super. 27—Modern 
Transfer Co. v. Pennsylvania Pub¬ 
lic Utility Commission, 12 A.2d' 

458. 139 Pa-Super. 197. 

79. Mo.—State ex rel. Pitcairn v. 
Public Service Commission, ill S. 
W.2d 982, 232 Mo.App. 755. 


72. Mo.—rState .oat xel. Detroit-Chica- 
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consent of the department of public' works and 
buildings be first obtained by applicant, and such 
consent is obtained, an existing carrier may not 
object to its admissibility before the commission.®® 

Evidence of improvement by existing carrier. 
Where the statute permits an existing carrier a 
certain number of days within which to improve its 
service before granting a certificate to applicant, as 
considered supra § 90 c (3) (b), the commission 
may admit evidence of any improvement or expan¬ 
sion after the expiration of the number of days 
allotted and up to the date of the hearing.®^ 


(4) Weight and Sufficiency 

In a proceeding on an application fop a certificate 
of public convenience and necessity to operate a motor 
carrier, the evidence must be sufficient to authorize the 
granting of the certificate. 

In a proceeding on an application for a certificate 
of public convenience and necessity to operate a 
motor carrier, the evidence must be sufficient to 
justify the granting of the certificate,and in vari¬ 
ous cases the evidence has been held sufficient to 
warrant or authorize the granting of a certificate,®3 
or insufficient to warrant or authorize such a 
grant sufficient to warrant or authorize the de¬ 
nial of a certificate ;®S or sufficient or insufficient 


80. Ill.—Chicago, B & Q. R. Co. v. 
Commerce Commission, 178 N.E. 
157, .345 Ill. 576. 

81. Ohio —Boak v. Public Utility 

Commission, 59 N‘.E.2d 602, 144 

Ohio St. 427. 

82. Miss —Dixie Greyhound Lines v. 
Mississippi Public Service Com¬ 
mission, 200 So. 579, 90 Miss. 704, 
suggestion of error overruled 1 So. 
2d 489, 00 Miss. 704. 

There must be some evidence 
which is competent and legal, as 
treated by the usual rules for the 
production of evidence in any legal 
proceeding to sustain the finding.— 
North Alabama Motor Express v. 
Rookis, 12 So.2d 183, 244 Ala. 137, 
Testimony of applicant alone may 
be sufficient to support his applica¬ 
tion.—Robinson v. Gallagher Trans¬ 
fer & Storage Co., 125 P.2d 157, 58 
Wyo. G9. 

83. Ark.—^Potashnick Truck Service 
V. Missouri & Arkansas Transp. 
Co., 157 S.W.2d 512, 203 Ark. 506. 

Fla.—^Atlantic Coast Line R. Co. v. 
Railroad Commission, 5 So 2d 708, 
149 Fla. 245. 

Ill.—B-irtonville Bus Line v. Eagle 
Motor Coach Line, 157 N.E. 175, 
326 Ill. 200. 

Kan.—Southern Kansas State Lines 
Co. V. Public Service Commission, 
11 P.2d 985. 135 Kan. 657. 

La.—Yazoo & M, V. R. Co. v. Lou¬ 
isiana Public Service Commission, 
128 So. 39, 170 La. 441. 

Minn,—Chicago & N. W. Ry. Co. v. 
Verschingel, 268 N.W. 2, 197 Minn. 
580. 

Miss.—Tri-State Transit Co. of Lou¬ 
isiana V. Mobile & Ohio Transp. 
Co., 2 So 2d 845, 191 Miss 364— 
Dixie Greyhound Lines v. Missis¬ 
sippi Public Service Commission, 
200 So. 579, 90 Miss. 704, sugges¬ 
tion of error overruled 1 So.2d 489, 
90 Miss. 704. 

Mo.—State ex rel. Scofield v. Public 
Service Commission, App., 211 S. 
W 2d 547—State ex rel. Kansas 
City Southern Ry. Co. v. Public 
Service Commission of Missouri, 
App„ 179 S.'W.2d 638—State ex rel. 


Missouri, Kansas & Oklahoma 
Coach Lines v. Public Service Com¬ 
mission, 179 SW.2d 132, 238 Mo. 
App. 317—State ex rel. Crown 
Coach Co. V. Public Service Com¬ 
mission, 179 S.W2d 123, 238 Mo. 
App. 282—State ex rel. Interstate 
Transit Lines v. Public Service 
Commission, 132 S.W 2d 1082, 234 
Mo.App. 554—State ex rel. Ringo 
V. Public Service Commission, 132 
SW.2d 1080, 234 Mo.App. 549— 

State ex rel. Pitcairn v. Public 
Service Commission, 111 S.W. 2d 
982, 232 Mo App. 755, 

Mont.—Fulmer v. Board of Railroad 
Com’rs, 28 P.2d 849, 96 Mont. 22. 

N.Y.—Public Service Interstate 
Transp, Co. v. Public Service Com¬ 
mission of New York, ISO N.E 170, 
258 N.Y. 455, motion denied Public 
Service Interstate Transp. Co. v. 
Public Service Commission, 182 N. 
E 183, 259 N.Y. 566. Motion de¬ 
nied 180 NE. 353, 258 N.Y. 608— 
Richmond Rys. v. Gilchrist, 233 N. 
Y.S. 184, 225 App.Div. 371. 

N.D.—In re Adams, 21 N.W.2d 351, 
74 N.D. 242. 

Ohio.—Cleveland, Columbus & Cin¬ 
cinnati Plighway v. Public Utili¬ 
ties Commission, 60 N.E 2d 106, 
144 Ohio St. 557—Commercial Mo¬ 
tor Freight v. Public Utilities Com¬ 
mission of Ohio, 33 N.E.2d 989, 138 
Ohio St. 151—H. & K Motor 
Transp. v. Public Utilities Commis¬ 
sion of Ohio, 19 N.E 2d 956, 135 
Ohio St, 145. 

Okl —Southwestern Motor Carriers 
Corporation v. State, 125 P.2d 760, 
190 Okl. 491—^Missouri, Kansas & 
Oklahoma Coach Line v. State, 81 
P.2d 664, 183 Okl. 3—Chicago, R. I. 
& P. Ry. Co. V. State, 258 P. 874, 
126 Okl. 48. 

Pa.—Highway Exp. Lines v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 54 A.2d 109, 161 PaSuper. 98. 

Tenn,—Hoover Motor Exp. Co. v. 
Taylor, 203 S.W.2d 366, 185 Tenn. 
88—Tennessee Cartage Co. v. 
Pharr, 199 S W.2d 119, 184 Tenn. 
414. 

Tex—Kerrville Bus Co. v. Continen¬ 
tal Bus System, Civ.App., 208 S. 
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W.2d 586, refused no reversible er¬ 
ror—Miller v. Tarry, Civ.App., 191 
S.W 2d 501, refused no reversible 
error—^Victory Truck Line v. Red 
Arrow Freight Lines, Civ.App., 186 
S.W.2d 98, refuse for want of mer¬ 
it—Sproles Motor Freight Lines v. 
Railroad Commission, Civ.App., 157 
S.W 2d 949. Error refused—Sun¬ 
shine Bus Lines v. Railroad Com¬ 
mission, Civ.App., 149 S.W.2d 228, 
error dismissed by agreement. 
Wash.—North Bend Stage Line v. 
Department of Public Works, 297 
P. 780, 162 Wash. 46—Northern 

Pac. Ry. Co. V. Department of Pub¬ 
lic Works, 256 P. 333, 144 Wash. 
47. 

Substituted or auxiliary service for 
railroad 

Ark.—Arkansas Exp. v. Columbia 
Motor Transport Co., 205 S.W.2d 
716, 212 Ark. 1. 

Fla.—Central Truck Lines v. Rail¬ 
road Commission, 160 So. 22, 118 
Fla. 526. 

Iowa—Thomson v. Iowa State Com¬ 
merce Commission, 15 N.W.2d 603, 
235 Iowa 469. 

Ohio.—Norwalk Truck Line Co. v. 
Public Utilities Commission of 
Ohio. 74 N.E 2d 328, 148 Ohio St. 
247. 

S.D.—Application of Megan, 5 N.W. 
2d 729, 69 S.D. 1. 

84. Fla.—Seaboard Air Line Ry. Co>. 
V. Weils, 130 So 587, 100 Fla. 1027. 

La.—Texas & P. Ry. Co. v. Louisiana 
Public Service Commission, 5 So. 2d 
375, 199 La. 33. 

Miss.—Dixie Greyhound Lines v. 
Mississippi Public Service Commis¬ 
sion, 200 So. 579, 90 Mi.ss. 704, sug¬ 
gestion of error overruled 1 So.23 
489, 90 Miss. 704. 

85. Ala.—^Alabama Public Service 
Commission v. Crow, 22 So.2d 721, 
247 Ala. 120. 

Miss.—Tri-State Transit Co. of La. 
V. Gulf Transport Co., 29 So.2d 825, 
201 Miss. 744. 

Mo.—State ex rol. Alton Transp. Co, 

V. Public Service Commission, 49 S. 

W. 2d 614, 330 Mo. 1. 

Ohio.—Boak v. Public Utilities Com- 
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with respect to various matters,^® such as public ■ includ:r*g railroads.^^ and the ability of ap- 

convenience and necessity for the proposed serv- ' plicant to furnish the required service. The 
ice,^"^ the adequacy of existing transportation facili- weight of the evidence,the reasonable inferences 


mission, 59 N.E.2d 602, 144 Ohio St- 
427—A & T. Motor Freight v. Pub¬ 
lic Utilities Commission of Ohio, 
184 N.E 11, 125 Ohio St. 617. 

Pa.—Hoffman v. Public Service Com¬ 
mission, 99 Pa.Super. 417. 

R.I.—Capaldo v. Public Utility Hear¬ 
ing Bd, 43 A 2d 695, 71 R.I. 245— 
Abbott V. Public Utilities Commis¬ 
sion, 136 A. 490, 48 R.I. 196. 

Tex.—Army Post Bus Lines v. Rail¬ 
road Commission, Civ.App., 158 S. 
W.2d 872, error refused. 

Denial of permanent certificate to 
holder of temporary certificate 
Tex.—Army Post Bus Lines v. Rail¬ 
road Commission, supra. 

86 . Pa.—Tellow Cab Co. of Pitts¬ 
burgh V. Pennsylvania Public Util¬ 
ity Commission, 54 A.2d 301, l6l 
Pa.Super. 41. 

87. U S.—Royal Cadillac Service v. 

U. S.. D.C.NT., 52 F.Supp. 225— 
Consolidated Freightways v. U. S., 
D.C.Utah, 34 F.Supp. 576. 

Ariz.—Corporation Commission v. 

Southern Pac. Co., 191 P 2d 719. 
Ark.—Schulte v. Southern Bus Lines, 
199 S.W.2d 742, 211 Ark. 200—Tay¬ 
lor V. Black Motor Lines, 160 S. 
W 2d 859, 204 Ark. 1. 

Fla.—Tamiami Trail Tours v. Rail¬ 
road Commission, 174 So. 451, 128 
Fla. 25. 

Ill.—Black Hawk Motor Transit Co. 

V. Illinois Commerce Commission, 
48 NE.2d 341, 383 Ill. 57—Chicago, 
B. & Q. R. Co. V. Commerce Com¬ 
mission, 178 N.E. 157, 345 Ill. 576— 
Chicago Rys. Co. v. Commerce 
■Commission, 167 N.E. 840, 336 Ill. 
51, 67 A.L.R. 938—Campbell v. Il¬ 
linois Commerce Commission, 165 
N.E. 790, 334 Ill. 293 

Iowa.—Burlington Transp. Co. v. 
Iowa State Commerce Commission, 
298 N.W. 631, 230 Iowa 570. 

Ky.—^Whitney v. Newbold, 109 S.W. 
2d 406, 270 Ky. 209—Shorty’s Bus 
Line V. Gibbs Bus Line, 35 S.W.2d 
868, 237 Ky. 494. 

3^0.—State ex rel. Missouri, Kansas 
& Oklahoma Coach Lines v. Pub¬ 
lic Service Commission, 179 S.W.2d 
132, 238 Mo.App. 317—State ex rel. 
Pitcairn v. Public Service Commis¬ 
sion, 110 S.W.2d 367, 232 Mo.App. 
609. 

jfeb—In re Moritz, 23 N.W.2d 545, 
147 Neb. 400. 

Ohio—Commercial Motor Freight v. 
Public Utilities Commission of 
Ohio, 33 N.E.2d 989, 138 Ohio St. 
151—Columbus Delaware & Marion 
Electric Co. v. Public Utilities 
Commission of Ohio, 171 N.E. 95, 
122 Ohio St. 217—^McClure v. Pub¬ 
lic Utilities Commission of Ohio, 
169 N.E. 560, 121 Ohio St. 485— 


Columbus, D. & M. Electric Co. v. ’ 
Public Utilities Commission, 155 N. 

E. 646, 116 Ohio St. 92. 

Pa.—Horn's Motor Exp. v. Pennsyl¬ 
vania Public Utility Commissit^n. 

26 A.2d 346, IIS Pa.Super. 4S5— 
Pittsburgh Rys. Co. v. Public Serv- 
ice Commission, 188 A. 549, 124 Pa. , 
Super. 266. 

R.I.—Yellow Cab Co. v. Public Utility . 
Hearing Bd., 54 A2d 25—Capaldo 
V. Public Utility Hearing Bd., 43 
A.2d 695, 71 B.I. 245. 

Tex.—Railroad Commission v. Metro ; 
Bus Lines, 191 S.W.2d 10, 144 Tex. ^ 
420—Kerrville Bus Co. v. Conti¬ 
nental Bus System, Civ.App.. 208 
S.W.2d 586, refused no reversible | 
error—Miller v. Tarry. Civ.App., ; 
191 aW.2d 501, refused no reversi- | 
ble error—Central Freight Lines v. 
Sadler, Civ.App., 147 S.W.2d 1102, 
error dismissed, judgment correct 
—Railroad Commission of Texas v. 
Shupee, Civ.App., 57 S.W.2d 295, 
affirmed Shupee v. Railroad Com¬ 
mission of Texas, 73 S.W.2d 505, 
123 Tex. 521. 

Utah.—McCarthy v. Public Service 
Commission. 184 P.2d 220—Union 
Pac. R. Co. V. Public Service Com¬ 
mission, 135 P.2d 915, 103 Utah 
459. 

Wash.—State ex rel. Consolidated 
Freight Lines v. Murray, 44 P.2d 
1031, 182 Wash. 98—North Bend 
Stage Line v. Denney, 279 P. 752, 
153 Wash. 439, affirmed 51 S.Ct. 
348. 283 U.S. 786, 75 L.Ed. 1414— 
Northern Pac, Ry. Co. v. Depart¬ 
ment of Public Works, 256 P. 333, 
144 Wash. 47. 

Irregulax route 

In proceeding for certificate to op¬ 
erate intra-state as freight-carrying 
■motor carrier over irregular route, 
evidence respecting territory covered 
by applicant authorized commission’s 
order prescribing limitations of pub¬ 
lic necessity with respect to terri¬ 
tory.—State ex rel. Pitcairn v. Pub¬ 
lic Service Commission, 110 S.W.2d 
367, 232 Mo.App. 609. 

DecLuiring specific evidence as to 
conuuo dities 

Determination of need for service 
of applicant, seeking common carrier 
certificate to transport various com¬ 
modities, was not affected by circum¬ 
stance that one witness testified to 
necessity to transport one kind of 
commodity and another spoke of a 
different kind, where both types were 
to he transported and same principle 
applied as to territory involved, and 
court could not direct commission to 
reQuire specific evidence in that re¬ 
spect as to each specific commodity 
named in application.—Highway Exp. 

313 


Lines v. Pennsylvania Public Utility 
Commission, 54 A.2d 109, 161 Pa.Su¬ 
per. DS. 

88:. Ariz,—Corporation Commission 
of Arizona v. People's Freight Line, 

16 P.2d 420, 41 Ariz. 15S. 

Ill.—Chicago Rys. Co. v. Commerce 
Commission, 167 N.E. S-IO, 336 Hh 
51, 67 A.L.R. 93 S. 

;iIo.—State ex rel. Alton Transp Co. 

V. Public Service Commission of 
Missouri, 49 S.W.2d 622. 

X.C.—Utilities Commission of North 
Carolina v. Great Southern Truck¬ 
ing Co., 28 S.E.2d 201, 223 N.C. 
657. 

Ohio.—City of Cleveland v. Public 
Utilities Commission, 16 N.E.2d 
339, 134 Ohio St. 216—^McClure v. 
Public Utilities Commission of 
Ohio, 169 N.E. 560, 121 Ohio St. 
485. 

Pa. —YhIIow Cab Co. of Pittsburgh v. 
Pennsylvania Public Utility Com¬ 
mission. 54 A.2d 301, 161 Pa Su¬ 
per. 41—Alko Exp. Lines v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 30 A.2d 440, 153 Pa.Super. 27. 
S.D.—In re Sioux Palls Traction Sys¬ 
tem, 228 N.W. 179, 66 S.D. 207. 

Tex—Sunshine Bus Lines v. Rail¬ 
road Commission, Civ.App., 149 S. 

W.2d 228, error dismissed by agree¬ 
ment. 

Utah.—Utah Light & Traction Co v. 
Public Service Commission, 118 P. 
2d 6S3, 101 Utah 99. 

89- N.D.—Application of Midwest 
Motor Exp., 23 N.W.2d 49, 74 N- 
D. 416. 

90. Ill.—Chicago & WA T Rys. v. Il¬ 
linois Commerce Commission, 74 
N.E.2d 804, 397 Ill. 460—Chicago, 
B. & Q. H- Co. V. Commerce Com¬ 
mission, 178 N.E. 157, 345 Ill. 576. 
Ohio.—City of Cleveland v. Public 
Utilities Commission, 16 N.E.2d 
339, 134 Ohio St. 216. 

Tex.—^Kerrville Bus Co. v. Continen¬ 
tal Bus System, Civ.App., 208 S. 
W.2d 586, refused no reversible er¬ 
ror. 

Utah.—Utah Light & Traction Co. v. 
Public Service Commission, 118 P 
2d 683, 101 Utah 99. 

Ya. —Southside Transp. Co. v. Com¬ 
monwealth, 161 S.E. 895, 167 Va. 
699. 

Wash.—Shelton v. Anacortes-Mount 
Vernon Stage Co., 162 P.2d 450, 
23 Wash,2d 840. 

91. Fla.—^Florida Motor Lines Cor¬ 
poration V. Douglass, 7 So.2d 843, 
150 Fla. 1. 

Pa.—Highway Exp. Lines v. Penn¬ 
sylvania Public Utility Commis¬ 
sion. 54 A.2d 109, 161 Pa.Super. 98 
— Aik n Exp. Lines v. Pennsylvania 



§ 92 MOTOR VEHICLES 60 C. J. S 


to be drawn therefrom, ^2 and the credibility of wit- 
nesses^S ordinarily are for the commission. 

In order to justify the issuance of a certificate, it 
must be made to appear by the preponderance of all 
the competent evidence produced before the com¬ 
mission that not only should such certificate be 
granted as a matter of convenience for public trav¬ 
el, but also that there is a necessity therefor.®^ 
Public necessity must be established from facts and 
circumstances existing in the territory to be 
served,95 and the commission should draw its own 
conclusions and form its own opinion on the proof 
of the conditions in the territory proposed to be 
served, rather than from the consensus of opinions 
of witnesses on the ultimate fact as to the exist¬ 
ence or nonexistence of the public necessity and 
convenience.96 Evidence that certain private inter¬ 
ests may be subserved by the granting of a certifi¬ 
cate is not conclusive evidence of public conven¬ 
ience and nccessity97 or of itself of such persuasive 
nature as to require the commission to issue the 
certificate.^® To show that a traveler could get to 
a place and return from it more conveniently does 
not show a necessity.^^ The possession of an inter¬ 
state certificate does not tend to prove a necessity 
for an intra-state operation over the same route.^ 
A descriptive comparison between existing and 
proposed services may be itself sufficient evidence 


that the proposed services would be an accommoda¬ 
tion or a convenience to the public.2 

The fact that the proposed service would be con¬ 
ducted over a virgin route does not tend to prove 
the inadequacy of the present service over other 
routes between the same termini.^ A formal com¬ 
plaint to the commission of inadequate service is 
not alone sufficient to warrant the grant of a cer¬ 
tificate to another.'* An inference in favor of an 
application is not tO' be drawn from the fact that 
any particular person or persons failed to appear in 
protest against the application.® 

It has been held that the commission may not re¬ 
strict the number of certificates issued to motor car¬ 
riers over a given route without reasonable evi¬ 
dence tending to show that such restriction would 
result in a benefit to the public.® 

h. Findings of Fact 

In a proceeding on an application for a certificate of 
public convenience and necessity to operate a motor car¬ 
rier, the commission must make such findings of fact as 
the statute directs. 

On an application for a certificate of public 
convenience and necessity to operate a motor car¬ 
rier, the commission must comply with the statute- 
requiring it to make and enter findings of fact.T' 
The commission must make such findings of fact 


Public Utility Commission, 30 A.2d 
440, 152 Pa Super 27. 

Tex—North East Texas Motor Lines 
V. Texas & Pacific Motor Trans¬ 
port Co., Civ.App., 159 S.W.2d 926 
—Webster v. Texas & Pacific Mo¬ 
tor Transp Co., Civ App., 159 S.W. 
2d 902, reversed on other grounds 
166 .S.W.2d 75. 140 Tex 131. 

Va.—Gruber v. Com, 125 S.E. 427, 
140 Va. 312. 

92- Ind.—Pennsylvania Greyhound 

Lines of Indiana v. Public Service 
Commission, 27 NB.2d 348, 217 
Ind. 221. 

93. Pa.—Horn's Motor Exp. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 26 A.2d 346. 148 Pa.Super. 
485. 

94- Ohio.—Continental Freight For¬ 
warding Co. V. Public Utilities 
Commission of Ohio, 183 N.E. 790, 
126 Ohio St. 16—Lima-Toledo R. 
Co. V. Public Utilities Commission 
of Ohio, 169 N.E. 445, 121 Ohio St. 
421—Buckeye Stages v. Public 
Utilities Commission of Ohio, 159 
N.E. 561. 117 Ohio St. 540. 

42 C.J. p 691 note 48. 

Necessity for public convenience and 
necessity see supra § 90 a. 

95- Tex.—^Railroad Commission of 
Texas v. Shupee, Civ.App., 57 S.W. 
2d 296, affirmed Shupee v. Railroad 


Commission of Texas, 73 S.W.2d 
505, 123 Tex. 521. 

93. Kan.—^Atchison, T. & S. F. Ry. 
Co, V. Public Service Commission 
of Kansas, 288 P. 755, 130 Kan. 
777. 

42 C.J. p 690 note 47. 

97. Ohio.—McClure v. Public Utili¬ 
ties Commission of Ohio, 169 N.E. 
560, 121 Ohio St. 485—Lima-Toledo 
R, Co. V. Public Utilities Commis¬ 
sion of Ohio. 169 N.E 445, 121 
Ohio St. 4 21. 

93. Ohio,—Continental Freight For¬ 
warding Co. V. Public Utilities 
Commission of Ohio, 183 N.E. 790, 
126 Ohio St. 16. 

99. Ky—Cannonball Transit Co. v. 
Sparks Bros. Bus Co, 72 S W.2d 
1021, 255 Ky. 121—Shorty's Bus 
Line v. Gibbs Bus Line, 35 S.W.2d 
868, 237 Ky. 494. 

1 . Ohio.—Canton - East Liverpool 
Coach Co. V. Public Utilities Com¬ 
mission of Ohio, 174 N.E. 244, 123 
Ohio St. 127. 

2. Pa.—^Horn's Motor Exp. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 26 A.2d 346, 148 Pa.Super. 485. 

3. Ohio.—Continental Freight For¬ 
warding Co. V. Public Utilities 
Commission of Ohio, 183 N.E. 790, 
126 Ohio St. 16. 
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4. Wash.—North Coast Transp. Cot. 

V. Department of Public Works, 
288 P. 245, 157 Wash. 79. 

5. Mo —State ex rcl. Potashnick 
Truck Service v. Public Service 
Commission, App, 129 S W.2d 69. 

e. Ark.—^Kinder v. Looney, 288 S.W. 
9, 171 Ark. 16. 

V- Ill.—Chicago Rys. Co. v. Com¬ 
merce Commission, 167 N.E. 840, 
336 TIJ. 61, 67 A.L.R. 938. 

N.D.—Application of Theel Bros. 
Rapid Transit Co, 6 N.W.2d: 560, 
72 N.D. 280. 

Tex.—Sunset Truck Lines v. Railroad 
Commission, Civ.App., 134 S.W. 2d 
373—Texas Motor Coaches v. Rail¬ 
road Commission, Civ.App., 41 S. 

W. 2d 1074. 

Effect of failure to report findings 

Commission’s failure to report 
findings of fact or reasons for its 
conclusions on carrier's application 
for certificate of public convenience 
was not reversible error, where su¬ 
perior court had no difficulty in de¬ 
termining that evidence was suffi¬ 
cient to sustain commission’s conclu¬ 
sions.—Whinney v. Public Service 
Commission, 176 A. 753, 116 Pa.Super. 
472. 

Separate finding 

A statute providing that no motor 
carrier shall operate without first ob- 
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as are required by the statute,* such as a finding 
that the public convenience and necessity require 
the proposed service,9 and the inability of existing 
carriers to furnish the necessary service.^® When, 
however, the commission makes a finding on one or 
more points, which justifies the denial of an appli¬ 
cation, it is unnecessary to make findings on all 
points, critera, or, tests set forth by the statute; 
a plurality or totality of adverse findings need not 
be made to deny a certificate, but one adverse find¬ 
ing on any point is sufficient.^^ 

The required findings must be sufficiently specific 
to enable the court to review intelligently the deci¬ 
sion of the commission and to ascertain if the facts 
on which the commission has based its order af¬ 
ford a reasonable basis for it.^^ A finding that 
the public convenience and necessity require a cer¬ 
tain proposed service is not a finding of fact but is 
simply a conclusion drawn from all the evidence 
that a certificate should be granted,i3 but the find¬ 


ings need not find specifically that public conveni¬ 
ence and necessity exist if this conclusion is clearly 
evidenced by the effect of the findings.^^ 

The findings of fact need not detail the testimony 
or evidence but are sufficient if they set out the ul¬ 
timate facts on which the order is based,i5 The 
findings need not be set forth in the detail and 
particularity used by courts; nor need they be as 
definite or orderly and the commission is not 
required to make findings as detailed as those re¬ 
quired in a rate case.^'^ 

Presumption of correctness. Findings of fact by 
the commission are presumed, sometimes as a result 
of express statutory provision, to be correct.^^ 

i. Order 

In a proceeding on an application for a certificate 
of public convenience and necessity to operate a motor 
carrier, the order of the commission must conform to 
statutory requirements. 


taining a certificate "pursuant to 
findings to the effect that the public 
interest requires such operation” 
does not require that commission 
shall make a separate express finding 
as a condition precedent to the issu¬ 
ance of a certificate.—Coleman v. 
Drake, 188 S.E. 897, 183 Ga. 682. 

8. Ill.—Chicago Rys Co. v. Com¬ 
merce Commission, 167 N.B, 840, 
336 Ill. 51, 67 A.L.R. 938. 

Consent of public works department 

(1) Commission granting bus com¬ 
pany certificate need not find that 
public works department gave stat¬ 
utory consent.—Chicago, B. & Q- E.. 
Co. V. Commerce Commission, 178 N. 
E. 157, 345 Ill. 576. 

(2) Consent of public works de¬ 
partment as condition precedent to 
grant of certificate see supra subdivi¬ 
sion b of this section. 

9. Fla.—Central Truck Lines v. 
Railroad Commission, 160 So. 26, 
118 Fla. 555—Seaboard Air-Line 
Ry. Co. V. Wells, 131 So. 777, 100 
Fla. 1631. 

Ill.—Chicago Rys. Co. v. Commerce 
Commission, 167 N.E. 840, 336 Ill- 
51, 67 A.L R. 938. 

Finding of pnbUc necessity as well 
as public convenience must be made. 
—Cannonball Transit Co. v. Sparks 
Bros. Bus Co., 72 S.W.2d 1021, 255 
Ky. 121—Cardinal Bus Lines v. Con¬ 
solidated Coach Corporation, 72 S.W. 
2d 7, 254 Ky. 586—Shorty's Bus Line 
V. Gibbs Bus Line, 35 S.W.2d 868, 237 
Ky. 494—Cooper v. McWilliams & 
Robinson, 298 S W. 961, 221 Ky. 320. 
Keed for additional service 

Finding that public convenience 
and necessity demanded and required 
that application by motor carrier be 


granted would be construed as in¬ 
cluding a specific finding that there 
was need for additional service be¬ 
tween points specified on proposed 
route.—Kerrville Bus Co. v. Conti¬ 
nental Bus System. Tex.Civ.App, 208 
S.W. 2d 586, refused no reversible er¬ 
ror. 

Becision limiting number of certifi¬ 
cates must be based on finding that 
public needs will be best served 
thereby.—^Kinder v. Looney, 283 S. 
W. 9, 171 Ark. 16. 

10- Ill.—Chicago & W. T. Rys. v. 
Illinois Commerce Commission, 74 
N,E.3d 804, 397 Ill. 460. 

11. Utah,—Fuller - Toponce Truck 
Co. V. Public Service Commission, 
96 P.2d 722. 99 Utah 28. 

12. Ill.—Chicago Rys. Co. v. Com¬ 
merce Commission, 167 N’.B. 840, 
336 Ill, 61, 67 A.L.R. 938. 

Findings held sufficient 
Ill.—Chicago, B. & Q- R. Co. v. Com¬ 
merce Commission, 178 N.E. 157, 
345 Ill. 576. 

1 ^ 31 .—^Harris v. State Corporation 
Commission, 129 P.2d 323, 46 N.M. 
352. 

Ohio.—Lake Shore Electric Ry. Co. v. 
Public Utilities Commission, 166 N. 
B. 359, 120 Ohio St. 390. 

Pa. —^Alko Exp. Lines v. Pennsylvania 
Public Utility Commission, 30 A. 
2d 440, 152 Pa.Super. 27. 

Utah.—Utah Light & Traction Co. v. 
Public Service Commission, 118 P. 
2d 683, 101 Utah 99. 

Findings held indefinite 
Ill.—^Kewanee & G. Ry. Co. v. Illinois 
Commerce Commission, 172 N.E. 
706, 340 Ill. 266—Chicago Rys. Co. 
V. Commerce Commission, 167 N.E. 
840, 336 m. 51, 67 A.L.R. 938. 

315 


13- Ill.—Chicago Rys. Co. v- Com¬ 
merce Commission, supra. 

14. Mo.—State ex rel. Crown Coach 
Co. V. Public Service Commission, 
179 S.W.2d 123, 238 Mo.App. 282. 

15. Tex.—Central Freight Lines v. 
Sadler, Civ.App.. 147 S.W.2d 1102, 
error dismissed, judgment correct. 

16. Utah.—Utah Light & Traction 
Co. V. Public Service Commission, 
118 P.2d 683, 101 Utah 99. 

17. Pa.—^Alko Exp. Lines v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 30 A.2d 440, 152 Pa.Super. 27. 

18. Fla.—In re Edwards, 130 So. 615, 
100 Fla. 989. 

Minn.—In re Minneapolis & St. L. 
R. Co., 297 N.W. 189, 209 Minn. 
564. 

Miss.—Tri-State Transit Co. of Lou¬ 
isiana V. Dixie Greyhound Lines, 19 
So.2d 441, 197 Miss. 37. 

Tex.—Railroad Commission v. Mc¬ 
Donald, Civ.App, 90 S.W.2d 581— 
Railroad Commission of Texas v. 
Shupee, Civ.App., 57 S.W. 2d 295, 
affirmed Shupee v. Railroad Com¬ 
mission of Texas, 73 S.W.2d 505, 
123 Tex. 521. 

Wash.—Suburban Transp. System v. 
Furse, 125 P.2d 266, 13 Wash.2d 
345 —s & S Auto Freight v. De¬ 
partment of Public Works, 27 P.2d 
1098, 175 Wash. 471—State v. De¬ 
partment of Public Works of 
Washington, 257 P. 634, 144 Wash. 
219, followed in Northern Pacific 
Ry. Co. V. Department of Public 
Works of Washington, 257 P. 636, 
144 Wash. 698. 

Findings set out as part of order 

were entitled to same degree of veri¬ 
ty as order.—Railroad Commission 
V. McDonald, Tex.Civ.App., 90 S.W.2d 
581. 
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The order of the commission in a proceeding on 
an application for a certificate of public conveni¬ 
ence and necessity to operate a motor carrier must 
conform to statutory requirements.^® Where the 
only service applied for is more nearly analogous 
to that of contract carriers than to that of common 
carriers, it has been held that the validity of an 
order granting a certificate is to be determined 
in accordance with the rules and regulations ap¬ 
plicable to contract carriers.20 When authorized by 
statute, the commission may make a test order for 
operation to determine if public convenience and 
necessity require the new service.21 

In the absence of a statutory requirement, an 
order granting a certificate need not contain the 
findings of fact on which it is granted.'22 Where 
two applicants apply for a certificate to operate 
over a certain route and the commission grants a 
certificate to one of the applicants, it is not neces¬ 
sary that the order denying the application of the 
other applicant should recite more than the fact that 
the rival application has been granted and that 
the duplication of certificate rights over the route 
is unjustified.23 Where the commission makes its 
decision at a meeting held for the purpose granting 
a certificate, the matter of signing or executing 
the order becomes a ministerial function which 
may be delegated by a commissioner to a subordi¬ 
nate in his office.'2^ 

The fact that the commission announces orally 
that an application will be granted as applied for, 
supplemented by the further fact that the commis¬ 


sion then enters on the files of the case, a memo¬ 
randum in like effect does not bar the commission 
from a further investigation of the case or from- 
modifying the entry made on the files of the case 
when the commission comes to issue its formal and 
final certificate to applicant.25 Where the com¬ 
mission has authorized a motor carrier operation, 
but neglected at the time to make a formal order 
or to issue the certificate, the formal order can be 
entered at a later date.26 

In granting a certificate, the commission should 
not give the recipient general and unlimited au¬ 
thority, and any apparent evils which might result 
from an order should be safeguarded by exceptions 
and reservations in the order itself;28 and not be 
left to the discretion of the commission in the de¬ 
termination of a special complaint.29 

Operation and effect; conchisiveness. The order 
of the commission becomes operative and effective 
at such time as the statute prescribes.®® It has 
been held, however, that a statute prescribing the 
time when the order shall become effective does not 
prohibit the commission from fixing an earlier ef¬ 
fective date.®^ Where there are two applications 
for certificates pending before the commission at 
the same time and each application covers the same 
or parallel routes, the granting of a certificate to 
one applicant is in effect a denial of the application 
of the other applicant.®^ Where the order is not 
separable, it must stand or fall in its entirety.®^ 

An order of the commission is akin to a judg'- 
ment of a court to the extent that it may not be 


19. Orders must 1be reasona'ble and 
lawful 

Ill.—Superior Motor Bus Co. v. Com¬ 
munity Motor Bus Co., 150 N.E. 
668 , riQ Ill. 175. 

42 C.J. p 691 note 55. 

Orders held not final orders 

Tex.—North East Texas Motor Lines 

V. Texas & Pacific Motor Transport 
Co., Civ.App., 159 S.W 2d 926—Sun¬ 
set Truck Lines v. Railroad Com- 
naisslon, Civ.App., 134 S W.2d 373 
—Sproles Motor Freight Line v. 
Smith, Civ.App., 130 S.W.2d 1087, 
error refused. 

20. Tex.—^Victory Truck Line v. Red 
Arrow Freight Lines, Civ.App., 186 
S W.2d 98, refused for want of 
merit. 

21. Mo.—State ex rel. Pitcairn v. 
Public Service Commission, 111 S. 

W. 2d 222, 232 Mo.App. 535. 

22. Tex.—Southwestern Greyhound 
Lines v. Railroad Commission, Civ. 
App., 208 S.W.2d 693, refused no 
reversible error—^Kerrville Bus Co. 
V. Continental Bus System, Civ. 


App, 208 S.W.2d 586, refused no 
reversible error—Texas Motor 
Coaches v. Railroad Commission, 
Civ.App., 59 S.W.2d 923, affirmed 
Texa.s Motor Coaches v. Railroad 
Commission of Texas, 73 S.W.2d 
611, 123 Tex. 617. 

23. Miss.—Tri-State Transit Co. of 
Louisiana v. Mobile & Ohio Transp. 
Co.. 2 So.2d 845, 191 Miss. 364. 

24. Tex.—Sunshine Bus Lines v. 
Railroad Commission, Civ.App., 149 
S.W 2d 228, error dismissed by 
agreement. 

25. Ohio.—^Penn-Ohio Coach Lines 
Co. V. Public Utilities Commission 
of Ohio, 39 N.E.2d 745, 139 Ohio 
St. 262—Grubb v. Public Utilities 
Commission of Ohio, 163 N.E. 713, 
119 Ohio St. 264. 

26. Ohio.—Blue Bus Co. v. Marshall, 
165 N.E. 644, 116 Ohio St. 116. 

27. Ohio.—New York Cent. R. Co. v. 
Public Utilities Commission of 
Ohio, 154 N.E. 797, 115 Ohio St. 
493. 

42 C.J. p 691 note 60. 
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28. Ohio.—^New York Cent. R. Co. v. 
Public Utilities Commission of 
Ohio, 154 NE. 797, 115 Ohio St. 493. 

29. Ohio.—^New York Cent. R. Co. v. 
Public Utilities Commission of 
Ohio, supra. 

30. Kan.—Atchison, T. & S. F. Ry. 
Co. V. Public Service Commission,, 
288 P. 755, 130 Kan. 777. 

Mo,—State ex rel. Kansas City, In¬ 
dependence & Fairmount Stage 
Lines Co. v. Public Service Com¬ 
mission, 63 S.W.2d 88 , 333 Mo. 644. 
Nature and effect of certificate see 
supra § 84. 

31. Mo.—Slate ex rel. Kansas City, 
Independence «& Fairmount Stage 
Line.s Co. v. Public Service Com¬ 
mission, supra. 

32. Fla.—St. Andrews Bay Transp. 
Co. V. Carter, 190 So. 788, 139 Fla. 
631. 

33. Mo.—State ex rel, and to Use of 
Henson v. Brown, 31 S.W.2d 2OS,. 
326 Mo. 230. 
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collaterally attacked,3 4 but to the extent that the 
order may be reviewed or set aside by the courts 
it is not conclusive.3-5 It has been held that an 
order of the commission is not res judicata of an¬ 
other application of the same nature subsequently 
filed.36 At any rate, a decision in one case does 
not control the consideration of another application 
on a subsequent occasion if a materially different 
fact situation may be proved^^ The doctrine of 
res judicata does not apply where a second appli¬ 
cation to operate a designated route is substantial!}" 
different from the first application,38 or where there 
has been a substantial change of conditions between 
the denial of the first application and the second 
application. 3 9 

Presumption of regtdariiy. The orders of the 
commission are presumed, sometimes as a result 


of express statutory provision, to be valid and cor¬ 
rect,^® and the burden of establishing the contrary 
rests on the person attacking them.^^ 

j. Rehearing; Review by Administrative Agen¬ 
cy 

When authorized by statute, the commission may 
grant a rehearing of an application for a certificate of 
public convenience and necessity to operate a motor 
carrier. 

WTien authorized by statute, the commission may 
grant a rehearing of an application for a certifi¬ 
cate of public convenience and necessity to operate- 
a motor carrier,^ 2 and it has been held that the 
commission has inherent power to grant a rehearing 
of its decisions.^3 The application for a rehearing 
must be made while the case is still pending be¬ 
fore the commissions^ or within the time fixed by 


34. Tex.—City of Wichita Falls v. 
Bowen, Civ.App., 175 SW.2d 732, 
reversed on other g-rounds 182 S 
W.2d 695. 143 Tex. 45, 145 A.L.R. 
1434. 

35. N.D.—Application of Theel Bros. 
Rapid Transit Co., 6 N.W.2d 560, 
72 ND 280. 

Review of order granting or denying- 
certificate see infra subdivisions k, 

I of this section. 

36. Fla.—Matthews v. State ex rel. 
St. Andrews Bay Transp. Co., 149 
So. 6 48, 111 Fla. 587. 

Utah.—Mulcahy v. Public Service 
Commission, 117 P.2d 298, 101 Utah 
245. 

Doctrine of res judicata as applicable 
to orders of administrative agen¬ 
cies see Judgments § 690. 

37. Ark.—Southwestern Greyhound 
Lines v. Missouri Pac. Transp. Co., 
200 S.W.2d 772, 211 Ark. 295— 
Schulte V. Southern Bus Lines, 199 
S.W.2d 742, 211 Ark. 200. 

38. Tex.—G. & H. Motor Freight 
Lines v. Railroad Commission, Civ. 
App, 140 S.W.2d 946, error dis¬ 
missed, judgment correct. 

39. Ohio.—Lake Shore Electric Ry. 
Co. V. Public Utilities Commission, 
166 N'.E. 359. 120 Ohio St. 390. 

Tex.—G. & H. Motor Freight Lines v. 
Railroad Commission, Civ.App., 140 
S.W.2d 946, error dismissed, judg¬ 
ment correct. 

40. Tex.—^Miller v. Tarry, Civ.App., 
191 S.W.2d 501, refused no revers¬ 
ible error—^Victory Truck Line v. 
Red Arrow Freight Lines, Civ.App., 
186 S W.2d 98, refused for want of 
merit. 

Va,—Jessup v. Commonwealth, 5 S. 
E.2d 482, 174 Va. x33. 

42 C.J. p 692 note 76. 

Frima facie reasonable 

Minn.—In re Minneapolis & St. L 
R. Co., 297 N.W. 189, 209 Minn. 5C4 


Pa.—^Hoffman v. Public Service Com¬ 
mission, 99 Pa.Super. 417. 

Frima facie just and reasonable 

Ala.—^^Vlabama Public Service Com¬ 
mission V. Crow, 22 So 2d 721, 247 
Ala. 120—^North Alabama Motor 
Express v. Rookis, 12 So.2d 1S3, 
244 .Ala. 137. 

Fla.—Florida Motor Lines v. State 
Railroad Commission, 132 So. 851, 
101 Fla. 1018. 

Frima facie lawful and reasonable 

Mo.—State ex rel. Shepherd v. Pub¬ 
lic Service Commission of Mis¬ 
souri, App., 142 S.W.2d 346. 

Frima facie just, reasonable, and cor¬ 
rect 

Okl.—^TVIissouri, Kansas & Oklahoma 
Coacn Lines v. State, 81 P.2d 664, 
183 Okl. 3—Oklahoma Union Ry. 
Co, V. State, 293 P. 537, 146 Okl. 
92—Chicago, R. I. & P. Ry. Co. v. 
State, 258 P. 874, 126 Okl. 48. 

41. Mich.—Giaras v. Michigan Pub¬ 
lic Service Commission, 3 N'.W.2d 
268, 301 Mich. 262. 

Mo.—State ex rel. Alton Transp. Co. 
V. Public Service Commission, 49 
S.W.2d 614, 330 Mo. 1—State ex 
rel. Detroit-Chicago Motor Bus Co- 
v. Public Service Commission, 23 
S.W.2d 115, 324 Mo. 270—State ex 
rel. Crown Coach Co. v. Public 
Service Commission, 179 S.'W.2d 

123, 238 Mo.App. 317—State ex rel. 
Potashnick Truck Service v. Pub¬ 
lic Service Commission, App, 129 
S.W.2d 69—State ex rel. Pitcairn 
v. Public Service Commission, 111 
S.W.2d 982, 232 Mo.App. 755. 

Okl.—Chicago, R. I. & P. Ky. Co. v. 
State, 258 P. 874, 126 Okl. 48. 

Pa.—^Pittsburgh Rys. Co. v. Public 
Service Commission, 188 A. 549, 124 
Pa.Super. 266—Hoffman v- Public 
Service Commission, 99 Pa.Super. 
417—Collins v. Public Serv. 
Commn., 84 Pa.Super 58. 

, T.x—Miller v. Tarry, Civ.App., 191 
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S.W.2d 501. refused no reversible 
error—^Victory Truck Line v. Red 
Arrow Freight Lines, Civ.App., 186 
S.W.2d 98, refused for want of 
merit. 

42. Utah—Fuller - Toponce Truck 
Co. V. Public Service Commission, 
96 P.2d 722. 99 Utah 28. 

Petition for rehearing as condition 
precedent to review see infra sub¬ 
division k of this section. 

In. Texas 

Railroad commission is given no' 
power by statutes to review its pre¬ 
vious orders; nor does its power to 
make rules for conduct of its busi¬ 
ness give it such right of review.— 
Smith v. Wald Transfer & Storage 
Co., Civ.App., 97 S.W.2d 991, error 
dismissed. 

43. Fla.—Matthews v. State ex rel. 
St. Andrews Bay Transp. Co., 149 
So. 618. Ill Fla. 587. 

44. Ohio,—^Pennsylvnia R- Co. v. 
Public Utilities Commission of 
Ohio, 174 N.E. 737. 123 Ohio St. 
203. 

Bemedy for review of erroneous- 
final order of commission is by ap¬ 
peal within time prescribed by stat¬ 
ute, and not, unless the statute so 
provides, by reopening or rehearing 
the case before the commission — 
Reynolds v. Alexandria Motor Bus 
Line, 126 S.B. 201, 141 Va. 213. 

When case is pending 

Commissioners granting motor car¬ 
rier's application for certificate and 
granting railroad carrier’s applica¬ 
tion to discontinue rail passenger 
service "were not shown to be with¬ 
out authority to grant rehearing, 
notwithstanding change in member¬ 
ship of board, where petition for re¬ 
hearing was filed before conditions 
in board's order had been fulfilled.— 
Northern Pac. Ry. Co. v. Board of 
Railroad Com’rs of Montana, D.C. 
Mont., 13 F.Supp. 529. 
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statiite^'5 or by the valid rules and regulations of 
the commission and it has been held that prior 
to the expiration of the time fixed for an appeal to 
the courts the commission has jurisdiction to cor¬ 
rect any error or mistake on its part, or for cause 
shown, to set aside the order.^^ The petitioner 
must have a justiciable interest to invoke the juris¬ 
diction of the commission^® and the application 
must set forth such matters as the statute re¬ 
quires. 

The grant or refusal of a petition for a rehearing 
is a matter within the discretion of the commis¬ 
sion.^® In denying the application for a rehearing 
the commission may not take affirmative action not 
authorized by statute,such as an amendment or 
modification of the original order.52 An order 
granting an application for a certificate is not in¬ 
validated or superseded by a subsequent order 
granting a rehearing where the order granting the 
application provides that the granting of a rehear¬ 


ing will suspend the operation of the order grant¬ 
ing the application subject to further action by the 
commission, and the parties understand such provi¬ 
sion as reserving jurisdiction of the commission to 
grant or refuse finally the application and, if an 
order granting a rehearing is to be considered as 
analogous to the granting of a motion for a new 
trial, it does not deprive the commission of author¬ 
ity thereafter to enter a final order reaffirming its 
original order.®^ 

The rehearing is to be conducted in such manner 
as the statute may direct.^5 Thus, where so pro¬ 
vided by statute, if the application for a rehearing 
is granted without a suspension of the order, the 
commission must forthwith proceed to hear the mat¬ 
ter with all dispatch and determine it within the 
time prescribed after final submission, and, if such 
determination is not made within such time, it may 
be taken by any party to the rehearing that the or¬ 
der is affirmed.^® The burden is on applicant on 


45. Utiih.—Fuller - Toponce Truck 
Co. V. Public Service Commission, 

96 P.2d 722, 99 Utah 28. 

Sefore effective date of order 

Mo—State ex rel. Kansas City, In¬ 
dependence & Fairmount Stage 
Lines Co. v. Public Service Com¬ 
mission. 63 SW.2d 88, 333 Mo. 544 
—State ex rel. Toedebusch Trans¬ 
fer V. Public Service Commission, 
App., 144 S.W.2d 836. 

Application held timely 
Pa —Colombo v. Pennsylvania Pub¬ 
lic U^-ility Commission, 48 A 2d 59, 
159 Pa.Super. 483. 

49. Tex.—Sproles Motor Freight 
Line v. Smith, Civ.App., 130 S.W.2d 
1087, error refused—Smith v. Wald 
Transfer & Storage Co. Civ.App., 

97 S.W.2d 991, error dismissed, 

47. Ky.—Hazard-Hyden Bus Co. v. 
Black, 169 S.W.2d 21, 293 Ky. 379. 

48. Tex.—Smith v. Wald Transfer & 
Storage Co., Civ App., 97 S.W.2d 
991, error dismissed. 

Association, representing* various 

rail carriers, which filed motion for 
rehearing with commission to annul 
order of commission granting truck¬ 
ing company's application for com¬ 
mon carrier's interstate certificate 
and Winch showed no interest other 
than that of public in general, had 
■no justiciable interest in subject on 
which to invoke jurisdiction of com¬ 
mission.—Smith v. Wald Transfer & 
Storage Co., supra. 

49. Mo.—State ex rel. Kansas City, 
Independence & Fairmount Stage 
Lines Co. v. Public Service Com¬ 
mission, 63 S.W.2d 88, 333 Mo. 544. 

50. Ohio.—City of Cleveland v. Pub¬ 
lic Utilities Commission, 16 N.E.2d 
339, 134 Ohio St. 216. 


Pa—Yellow Cab Co. of Pittsburgh v. 
Pennsylvania Public Utility Com¬ 
mission, 54 A 2d 301, 161 Pa.Super. 
41. 

Tex —Southwestern Greyhound 

Lines v Railroad Commission, Civ. 
App,, 208 S.W. 593, refused no re¬ 
versible error. 

Withdrawal of signature of commis¬ 
sioner 

Tex.—G. & H. Motor Freight Lines 
V. Railroad Commission, Civ.App., 
140 S W 2d 946, error dismissed, 
judgment correct. 

51. Colo.—Snell v. Public Utilities 
Commission, 114 P.2d 563, 108 Colo. 
162. 

52. Colo.—Snell v. Public Utilities 
Commission, supra. 

Amendment or modification of order 
generally see infra § 96. 

53. Tex.—G. & H. Motor Freight 
Lines v. Railroad Commission, Civ. 
App., 140 S.W 2d 946, error dis¬ 
missed judgment correct. 

54. Tex—G. & H. Motor Freight 
Lines V. Railroad Commission, su¬ 
pra. 

55. Colo.—Snell v. Public Utilities 
Commission, 114 P.2d 563, 108 Colo. 
162. 

Utah.—Fuller-Toponce Truck Co. v 
Public Service Commission, 96 P. 
2d 722, 99 Utah 28. 

Hearing and notice 

(1) Where commission denied ap¬ 
plicant’s application for certificate, 
commission could not thereafter re¬ 
verse its order and grant such appli¬ 
cation without a further hearing on 
due notice given to protestants — 
Sproles Motor Freight Line v. Smith, 
Tex.Civ.App., 130 .S.W.2d 1087, error 
refused. 


(2) Street railroads appearing in 
opposition to motorbus company's 
petition for certificate were entitled 
to notice of amendment of order 
granting petition.—'Chicago Rys. Co. 
V. Commerce Commission, 167 N E. 
840, 336 Ill. 51. 67 A.L.R. 938. 

(3) Motor carrier, awarded certifi¬ 
cate by state commission, by resul)- 
mitting itself to jurisdiction of com¬ 
mission, waived formal complaint 
and notice and was not entitled to 
complain in federal court of com¬ 
mission's order thereon, allegedly de¬ 
priving carrier of franchise, where 
order was supported by substantial 
evidence and not tainted with fraud 
or bias.—^Ashbury Truck Co. v. Rail¬ 
road Commission of State of Califor¬ 
nia, D.C.Cal., i52 F.2d 263, affirmed 
Asbury Truck Co. v. Railroad Com¬ 
mission of State of California, 53 S. 
Ct. 94, 287 US. 570, '77 L.Ed. '501. 

Notice of hearing or arguments 

Notices of commission that it 
would hear oral argument on car¬ 
rier’s application for interstate con¬ 
tract carrier permit, one of which no¬ 
tices concluded with statement that 
application had theretofore been de¬ 
nied, were insufficient to bring into 
question prior order of commission 
granting carrier's application for 
common carrier certificate—Smith v. 
Wald Transfer & Storage Co., Tex. 
Civ.App., 97 S.W..2d 991, error dis¬ 
missed. 

56. /Statute is directory as far as 
commission is concerned, in no way 
going to its jurisdiction, and in so 
far as the parties are concerned, 
simply authorizes them, pending final 
decision, to act without fear of pen¬ 
alty on the assumption that the or¬ 
der is affirmed.—Fuller-Toponce 
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the rehearing’, as in the original hearing before the 
commission to establish that public convenience and 
necessity require the service which it proposes to 
offer.'57 In an order on rehearing granting an ap¬ 
plication the commission is not bound to set out all 
the evidence on which its action is based, and as 
a basis for the order the commission may consider 
evidence at prior hearings, and, in addition, its 
general orders and the record of a general hearing 
on the conditions of highways and the density of 
traffic thereon.58 

Review by administrative agency. In some juris¬ 
dictions statutes provide for a hearing before a pub¬ 
lic utility administrator from whom an appeal is 
taken to the public utility hearing board.59 The ap¬ 
peal is to be taken and heard in such manner as the 
statute directs,60 and, when required, the hearing 
before the board on appeal is de novo.®^ 


k. Review 

(1) In general 

(2) Scope of review and determination 

(3) Disposition 

(4) Review of judgment of lower court 
(1) In General 

An order of the commission granting or denying a 
certificate of public convenience and necessity to op¬ 
erate a motor carrier is reviewable by the courts in the 
mode and manner authorized by the constitution and 
statutes. 

An order of the commission granting or den^dng 
a certificate of public convenience and necessity to 
operate a motor carrier may be reviewed by the 
courts where the constitution or statutes provide 
for a review.62 The order of the commission is 
reviewable by such court or courts as are desig¬ 
nated by the constitution or statutes.®3 Thus under 
particular regulations the order is reviewable by a 
district®"^ or circuit®^ court of a particular county 


Truck Co. V. Public Service Commis¬ 
sion, 96 P.2d 722, 99 Utah 28. 

57. Utah.—^Fuller-Toponce Truck Co. 
V. Public Service Commission, su¬ 
pra. 

58. Tex.—Sproles Motor Freig-ht 

Lines v. Railroad Commission, Civ. 
App., 157 S.W,2d 949, error re¬ 
fused. 

59. R.I.—^Tellow Cab Co. v. Public 
Utility Hearing Bd., 54 A.2d 28— 
Capaldo v. Public Utility Hearing 
Board. 38 A.2d '649, 70 R.I. 356. 

60. R.I.—Yellow Cab Co. v. Public 
Utility Hearing Bd., 54 A.2d 28. 

61. R.I.—Capaldo v. Public Utility 
Hearing Bd., 43 A.2d 695, 71 R.I. 
24-5. 

What constitutes hearing de novo 
Public utility hearing board’s ad¬ 
mission in evidence and considera¬ 
tion of transcript of testimony taken 
before public utility administrator 
on appeal from his decision on peti¬ 
tion for certificates of convenience 
and necessity to operate taxicabs in 
certain city were not unlawful or 
prejudicial to objectors’ rights and 
did not exceed board's jurisdiction 
as contrary to statute requiring hear¬ 
ing de novo by board.—Yellow Cab 
Co. V. Public Utility Hearing Bd., 
R.I.. 54 A.2d 28. 

62. U.S.—Capitol Taxicab Co. v. Cer- 
mak, D.C.I11.. 60 F.2d 608. 

Ark.—^Potashnick Truck Service v. 
Missouri & Arkansas Transp. Co., 
157 S.W.2d 512, 203 Ark. 606. 

La.—^Herrin Transfer & Warehouse 
Co. V. Louisiana Public Service 
Commission, 157 'So. 785, 180 La. 
847. 

Neb.—^Publix Cars v. Yellow Cab & 
Baggage Co., 265 N.W. 234, 130 
Neb. 401. 


N.C.—Atlantic Greyhound Corp. v. 
North Carolina Utilities Commis¬ 
sion, 47 S.E.2d 473, 229 N.C. 31. 
Tenn.—^Dunlap v. Dixie Greyhound 
Lines, 160 S.W.2d 413, 178 Tenn. 
532. 

Tex —Southwestern Greyhound Lines 
V. Railroad Commission of Texas, 
99 S.W.2d 263, 128 Tex. 560, 109 
A.L.R. 1235—Smith v. Wald Trans¬ 
fer & Storage Co., Civ.App., 97 
S.W.2d 991, error dismissed. 

42 C.J. p 691 note 67. 

Review of order: 

Approving or disapproving trans¬ 
fer of certificate of public con¬ 
venience and necessity see supra 
§ 84 c (2) (b). 

Granting or denying: 

Amendment or modification of 
certificate of public conveni¬ 
ence and necessity see infra § 
96. 

Certificate of public convenience 
and necessity to existing car¬ 
riers see supra § 85 b (4). 
License or permit generally see 
infra §§ 101-103. 

Of: 

Commission generally see supra 
§ 45. 

Public service commission gen¬ 
erally see the C.J.S. title Pub¬ 
lic Utilities § 164, also 51 CJ. 
p 70 note 95 et seq. 

Revoking or refusing to revoke 
certificate of public convenience 
and necessity see infra § 96. 

Appeal as general demurrer 

Appeal from order of commission 
granting certificate of convenience 
and necessity is in effect general de¬ 
murrer to application for certificate. 
—Southland Greyhound Lines v. 
Railroad Commission of Texas, Tex. 
Civ.App., 73 S.W.2d 604. 
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Waiver 

Under a provision that, where no 
appeal is taken from the decision of 
the commission, the parties affected 
shall be deemed to have waived the 
right of review on the merits, an 
appeal from an order directing the 
issuance of a certificate on appli¬ 
cant’s compliance with certain condi¬ 
tions authorizes a review on the mer¬ 
its notwithstanding no appeal is 
taken from a further order finding 
that applicant has complied with the 
conditions of the previous order and 
granting a certificate.—West Subur¬ 
ban Transp. Co. v. Chicago, etc., R. 
Co., 140 N.E. 56, 309 Ill. 87. 

Bffect of review 

Commission may conduct further 
hearings on motorbus certificate, va¬ 
lidity of which is under attack in 
case pending in court of competent 
jurisdiction, for purpose of regula¬ 
tion after validity thereof is finally 
adjudicated, but not for purpose of 
modifying a former order in disre¬ 
gard of court's jurisdiction.—Rail¬ 
road Commission of Texas v. North 
Texas Coach »Co., Tex.Civ.App., 92 
S.W.2d 268. 

63. Mich.—^National Automobile 
Transporters Ass’n v. Ingham Cir¬ 
cuit Judge, 272 N.W. 719, -279 Mich. 
1394. 

42 C.J. p 691 note €9. 

64. N.D.—In re Russell, 281 S.W. 
239, 68 N.D. 447. 

Tex.—^All Am. Bus Lines v. Haw¬ 
kins, Civ.App., 188 S.W.2d 992, re¬ 
fused for want of merit. 

65. Mich.—^National Automobile 
Transporters Ass’n of Ingham 
Circuit Judge, 272 N.W. 719, 279 
Mich. 394. 
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or place,®® or by a supreme court.®'7 

Mode of review. An order of the commission 
granting^ or refusing a certificate is reviewable by 
the courts in such manner as may be prescribed by 
constitutional or statutory regulations,such as by 
certiorari®^ or writ of review^® No appeal lies 
from an order of the commission'll unless an appeal 
is authorized by the constitution or statutes."^2 jn 
some jurisdictions several methods of review may 

be employed.'^S 

Conditions precedent. An interested person 
should not resort to the courts as long as he has an 
available remedy before the commission. One 
seeking a review of the commission’s order must 


fulfill such conditions precedent as are required by 
the statute,*^® such as the filing of a petition for a 
rehearing before the commission within a specified 
time.*^® 

Orders reviewable. An appeal is limited to a 
final order of the commission when the statute so 
provides.'^'^ An order denying an application for a 
certificate is reviewable by certiorari where no oth¬ 
er remedy is available,'^8 and an order denying- an 
application for certificates, the effect of which is 
to approve other certificates held by a competitor 
unlawfully, is reviewable on appeal where an ap¬ 
peal is the authorized mode for reviewing orders 
of the commission.'^®. 


66. N.D—Tri City Motor Transp. 
Co. V. Great Northern Ry. Co , 270 
N.W. 100, 67 N.D. 119. 

Ing-liam CouiLty, Mich. 

Mich.—National Automobile Trans¬ 
porters Ass’n V. Ingham Circuit 
Judge, 272 N.W. 719, 279 Mich. 
394. 

Travis Coiuity, Texas 

Appeal is to district court of Tra¬ 
vis County, and district court of an¬ 
other county could not suspend rele¬ 
vant laws and consider question.— 
All Am. Bus Lines v. Hawkins, Tex. 
Civ.App.. 188 ‘S.W 2d 992, refused for 
want of merit—Railroad Commission 
V. A. E. McDonald Motor F. Lines, 
'Tex.'Civ.App., 127 S.W.2d 932. 
NlxLeteenth judicial district court at 
Baton Bouge, Ba. 

La.—Texas & P. Ry. Co. v. Louisiana 
Public Service Commission, 6 So 
2d 3'75, 199 La. 32—Bradford v. 
Louisiana Public Service Commis¬ 
sion, 178 So. 37i5, 188 La. 858 

67. Mich.—^National Automobile 
Transporters Ass'n v. Ingham Cir¬ 
cuit Judge, 27.2 N.W. 719, 279 Mich. 
394. 

Neb.—Publix Cars v. Yellow Cab & 
Baggage Co., 2G5 N.W. 234, 130 
Neb. 401. 

68. Fla.—Seaboard Air-Line Ry. Co. 
V. Wells, 131 So. 777, 100 Fla. 1631. 

Action or proceeding to set aside or¬ 
der of commission see infra sub¬ 
division Z of this section. 

Statute respecting railroad corpo¬ 
rations is not applicable.—People ex 
rel. Albany Transit Co. v. Public 
Service Commission, 243 N.Y.S. 486, 
230 App.Div. 132. 

69. Fla.—^Florida Motor Lines Cor¬ 
poration v. Douglass, 7 So.2d 84'3, 
I'SO Fla. 1 —Tamiami Trail Tours 
V. Railroad Commission, 174 So 
451, 128 Fla. 25—Florida Motor 
Lines v. State Railroad Commis¬ 
sion, 132 So. 851, 101 Fla. 1018— 
Seaboard Air-Line Ry. Co. v. Wells, 
131 So. T77, 100 Fla. 1631. 

N.Y.—People ex reL Albany Transit 


Co. V. Public Service Commission, 
243 N.Y.S. 486, 230 App.Div. 132— 
Greenberg v. City of New York, 
274 NY.S. 4, 152 Misc. 488—Green¬ 
berg V. O'Brien, 269 N.Y.S. 458, 149 
Misc. 866. 

W.Va—Reynolds Taxi Co. v. Hudson, 
136 S.E. 833, 103 W.Va. 173. 

Private contract carrier 
Fla.—^Central Truck Lines v. Rail¬ 
road Commission of Florida, 1 So. 
2d 470, 146 Fla. 621. 

Where no property rights are af¬ 
fected, commission’s award of cer¬ 
tificates to operate bus lines cannot 
be reviewed by certiorari.—Quesen- 
berry v. State Road Commission, 138 
S.E. 362, 103 W.Va. 714. 

70. Wash.—Sumner-Tacoma Stage 

Co. v. Department of Public Works 
of Washington. 254 P. 245, 142 
Wash. 694. 

71, Fla.—Seaboard Air-Line Ry. Co. 

V. Wells, l;31.eo. 777, 100 Fla. 1631. 

72, Iowa.—Thomson v. Iowa State 
Commerce Commission, 15 NW.2d 
603, 235 Iowa 469. 

Neb.—Publix Cars v. Yellow Cab & 
Baggage Co.. 265 N.W. 234, 130 
Neb. 401. 

N.D.—^Application of Theel Bros. 
Rapid Transit Co., '6 N.W.2d 560, 
72 N.D. 280—^In re Russell, 281 N. 

W. 239, 68 N.D. 447. 

Tex.—All Am. Bus Lines v. Hawkins. 
Civ.App., 188 S.W.2d 992, refused 
for want of merit. 

73. In Hdchlgan 

Under the statutes a party ag¬ 
grieved by an order on questions of 
fact or questions of law may have 
review by bill in equity in circuit 
court of Ingham County, or, if such 
parly seeks review of questions of 
law only, he may, with leave first ob¬ 
tained, take an appeal in the nature 
of certiorari direct from the commis¬ 
sion to the supreme court.—^National 
Automobile Transporters Ass’n v. 
Ingham Circuit Judge, -272 N.W. 719, 
279 Mich. 394—^In re Cloverleaf Mo-, 
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I tor Truck Transp Co, '254 N.W. 196, 
266 Mich. 634—In re Consolidated 
Freight Co., 251 N.W. 431, 265 Mich. 
340—42 C.J. p 691 note 67 [a]. 

74. Tex—Sproles Motor Freight 
Line v. Smith, Civ App., 130 S.W. 
2d 1087, error refused. 

75. Mo.—State ex rel. Toedehusch 
Transfer v. Public Service Com¬ 
mission, App., .144 S.W 2d 836. 

76. Before effective date of order 

Mo.—State ex rel. Kansas City, In¬ 
dependence & Fairmount Stage 
Lines Co. v. Public Service Com¬ 
mission, '63 S.W.2d 88, 333 Mo 
544—Slate ex rel. Toedebusch 
Transfer v. Public Service Com¬ 
mission, App., 144 6 W.:2d 836. 

77. Ohio —Penn-Ohio Coach Lines 
Co. V. Public Utilities Commission 
of Ohio, 39 N.E.2d 74'5. 139 Ohio St. 
2162. 

Tex.—Sproles Motor Freight Line v. 
Smith. Civ.App., 130 S.W.2d 1087, 
error refused, 
proceedings in error 
Ohio.—Pennsylvania R. Co. v. Public 
Utilities Commission of Ohio, 174 
N.E. 737, 123 Ohio St. 203. 

Order expunged hy commission 
Where, after filing of petition in 
error to review order of commission 
granting certificate, counsel for com¬ 
mission stated in open court that or¬ 
der was mistakenly made and would 
be expunged from commission's rec¬ 
ords, and motion to dismiss error pe¬ 
tition pleaded that order had been 
vacated after petition was filed, error 
proceeding was dismissed.—^Cincin¬ 
nati, Middletown & Dayton Motor 
Freight v. Public Utilities Commis¬ 
sion of Ohio, 193 N.E. 349, 128 Ohio 
St. 625. 

78. Fla.—Tamiami Trail Tours v. 
Railroad Commission, 174 So. 451, 
128 Fla. 25. 

79. Neb.—Publix Cars v. Yellow Cab 
& Baggage Co., 265 N.W, 234, 130 
Neb. 401. 
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Persons entitled to reviewi parties. Such per¬ 
sons as may be designated by statute may institute 
the appropriate proceedings to review an order of 
the commission granting or denying a certificate,^® 
such as an interested party,Si a party aggrieved,^- 
or a party affected.ss A statute granting the right 
of appeal to a party affected by the order limits 
the right of appeal to those parties who can affirma¬ 
tively show legal injury.S^ 

Various persons have been permitted to bring 
proceedings to review an order of the commission 
granting a certificate,ss such as a bureau composed 
of a membership of motor common carriers,^6 and 
other common carriers operating in the territory 
proposed to be served by applicants^ who appeared 
before the commission in opposition to the applica- 

tion.ss 
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It appears that the better practice is to make all 
persons in interest parties to the review proceed¬ 
ings, or, in any event, they should be given notice 
of the proceeding and an opportunity to appear and 
be heard.^® On a review of an order granting a 
certificate, the commission is a necessary party,®® 
as is the successful applicant;®! and such persons 
must be made parties although the statute allowing 
a review does not expressly provide who shall be 
made parties.®^ When authorized by statute, the 
commerce counsel may appear for the commission 
on appeal to the court from the commission’s ac¬ 
tion on an application.®® 

Presentation and reservation of grounds. Ob¬ 
jections taken for the first time on review will not 
be entertained where the party objecting had ample 
opportunity to present the objections before the 
commission.®^ 


80. S.D —Application of Meffan, 5 
N.W.2d 729, 69 S.D. 1. 

42 C.J. p 691 note €'7. 

81. Ark.—Potashnick Local Truck 
System v. Pikes, 165 S.'W.2d 615, 
204 Ark. 924. 

Mo.—State ex rel. Crown Coach Co. 
v. Public Service Commission, 
App., 185 S.W.2d 347. 

Tex.—Southwestern Greyhound Lines 
V. Railroad Commission, Civ.App., 
147 S.W.2d 318, affirmed Railroad 
Commission v. Southwestern Grey¬ 
hound Lines, 157 S.W.2d 354, 138 
Tex. 124—Texas Motor Coaches v. 
Railroad Commission, Civ.App., 41 
S.W.2d 1074. 

82. Ohio,—Columbus & Southern 
Ohio Elec. Co. v. Public Utilities 
Commission, 66 N.E 2d 537, 146 
Ohio St. 477. 

R.I.—Interstate Transit Corporation 
V. Division of Public Utilities, IS8 
A. 87*5, 57 R.I. 160. 

42 C.J. p 691 note 67. 

83. S.D.—^Application of Megran, 5 
N.W.2d 729, 69 S.D. 1. 

84. S.D.—Application of Megran, su¬ 
pra. 

85. N.D.—In re Russell, 281 ■ N.W. 
239, 68 N.D. 447. 

86. Mich.—^Kirkby v. Michigan Pub¬ 
lic Service Commission, 32 N.W.2d 
1, 320 Mich. 608. 

87. Mo.—State ex rel. Crown Coach 
Co. V. Public Service Commission, 
App., 185 S.W.2d 347. 

Tex.—Southwestern Greyhound Lines 
V. Railroad Commission, Civ.App., 
147 S.W.2d 318, affirmed Railroad 
Commission v. Southwestern Grey¬ 
hound Lines, 1*57 S.W.2d 354, 138 
Tex. 124. 

Operating over different highway 
Company operating bus line was 

statutory “party at interest/* enti- 
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tied to assert invalidity of commis¬ 
sion’s order permitting competitor to 
operate busses between same termini 
but over different highvray.—Texas 
Motor Coaches v. Railroad Commis¬ 
sion, Tex Civ.App., 41 S.W.2d 1074. 
Admission of carrier’s right 

In suits hy common carriers 
against competing carrier and com¬ 
mission to contest validity of orders 
of commission granting competing 
motor carrier certificates, action of 
competing carrier in approving and 
joining in motion to consolidate and 
in agreeing to submit on one definite 
issue on merits bound competing car¬ 
rier by implied admission that plain¬ 
tiff carriers had both interest and 
right of action in litigation and re¬ 
quired denial of competing carrier’s 
motion to dismiss appeal of plain¬ 
tiff carriers for lack thereof.—Brad¬ 
ford V. Louisiana Public Service 
Commission, 178 So. 375, 188 La. 858. 
Carriers not adversely affected 
Competing common earners could 
not attack validity of commission's 
certificate limiting right to carry 
freight by motor to five named ship¬ 
pers on ground that such limitation 
was conclusive proof applicants were 
not common carriers, since limitation 
operated to their advantage.—^Tork 
Motor Express Co. v. Public Service 
Commission, 169 A. 396, 111 Pa.Super. 
169. 

88. La.—^Bradford v. Louisiana Pub¬ 
lic Service Commission, 178 So. 
375, 188 La. 858. 

Mich.—^Kirkby v. Michigan Public 
Service Commission, 32 N.W.2d 1, 
320 Mich. 608. 

N.D,—In re Russell, 281 N.W. 239, 68 
N.D. 447. 

Ohio.—Columbus & Southern. Ohio 
Elec. Co. V. Public Utilities Com¬ 
mission. 66 N.E-2d 537, 146 Ohio St. 
477. 


Transferee of contesting carrier 

Mich.—^Kirkby v. Michigan Public 
Service Commission, 32 N.W.2d 1, 
320 Mich. 608. 

88. Wash.—Sumner-Tacoma Stage 
Co. V. Department of Public Works 
of Washington, 254 P. 245. 142 
WTash. 594. 

90- Wash.—Sumner-Tacoma Stage 
Co. V. Department of Public Works 
of Washington, supra. 

91- Wash.—Sumner-Tacoma Stage 
Co. V. Department of Public Works 
of Washington, supra. 

92. W^ash.—Sumner-Tacoma Stage 
Co. V. Department of Public Works 
of Washington, supra. 

93. Iowa.—Campbell v. Eldridge, 220 
hT.W. 304, 206 Iowa 224. 

94. Iowa.—^Appeal of Beasley Bros-, 
220 N.W. SOtO, 206 Iowa 229. 

Ky.—Short Way Lines v. Black, 182 
S.W.2d 17. 298 Ky. 67. 

Mich.—^In re Joe Brown & Sons, 263 
N.W. 887, 273 Mich. 6-52. 

Miss.—^Dixie Greyhound Lines v 
Mississippi Public Service Comm:s- 
sion, 1 So.2d 489. 

Mo.—State ex rel. Missouri, Kansas 
& Oklahoma Coach Lines v. Public 
-Service Commission, 179 S.W.2d 
132, 238 Mo.App. 317—State ex rel. 
Pitcairn v. Public Service Commis¬ 
sion, 111 S.W.2d 222, 232 Mo.App. 
535. 

Where appellant made 3lo objectio-n. 
to admission of affidavit before com¬ 
mission, and appellant approved the 
practice by Introducing counter-affi¬ 
davits, appellant could not object to 
admission of the affidavit on appeal. 
—Tennessee Cartage Co. v. Pharr, 
199 S.W-2d 119, 184 Tenn. 414. 
Statute enacted after entry of order 
In certiorari proceedings to review 
commission’s order granting certifi¬ 
cate, supreme court would not ad- 
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Requisites and proceedings for transfer of cause; ticular case and of the nature of the proceeding in- 
stay. An appeal from, or a review of, an order volved.^ 

granting: or denying a certificate must be taken in successful applicant is entitled to notice of 

such manner as the constitution or statutes may proceeding to review the order granting a ccr- 

prcscribe.»5 An appeal must also be taken within although notice is not expressly required by 

such time as may be prescribed by statute96 and the allowing a review.* 

commission is without power to extend the time 

fixed by the statute.^Where the statute requires When the statute so provides, an appeal to the 
that an appeal or proceeding for review must be “urt from the order of the commission does not 
taken within a certain number of days from the date the operation of the order unless the court, 

of the commission’s order and not thereafter, an notice and hearing, so directs.^ 

appeal must be taken within such time and an ap- Specification of errors or grounds; record. On 

peal taken after the lapse of such time but within review of an order denying a certificate, applicant 

the same number of days after the denial of an ap- must allege in his petition for review the specific 

plication for a rehearing is too late;^S but in some fact or facts on which he relies to show that in 

jurisdictions the statutes permit an appeal within denying his certificate the commission either tran- 

a specified time after the service of an order by the scended its statutory authority or promulgated rules, 

commission refusing an application for a rehearing, or that there was no evidence adduced to support 

or the service of an order modifying, amending, the order, or that the commission abused its discre¬ 
rescinding, or affirming the original order.^9 tionary power and authority, thereby rendering the 

Where no time for an appeal from an order grant- order unreasonable and unjust as to him within the 

ing a certificate is fixed by the statute the appeal meaning of the statute allowing a review.^ On re- 

must be taken within a reasonable time and without view of the order of the commission, the record 

unnecessary delay,^ and in determining the question must consist of such matters and documents as are 

of unreasonable delay the courts should take notice prescribed by statute.® A determination by the 

of the peculiar facts and circumstances of the par- commission based on its own investigation cannot be 

served, showing- all other common 
carrier service in such territory, 
should be presented to the reviewing 
court.—Columbus, D. & M. Electric 
Co. V. Public Utilities Commission, 
1155 N.E. '64G, 116 Ohio St 92. 

Department properly certified to 
court letters, petitions, and tele¬ 
grams on review of order granting 
certificate to haul freight.—State v. 
Department of Public Works of 
Washington, 257 P. 634, 141 Wash. 
219, followed in Northern Pacific 
Ry. Co. V. Department of Public 
Works of Washington, 257 P. 636, 
144 Wash. 698. 

Certification of statutory consent of 
public works department 

(1) Where the statute requires 
that no certificate shall be issued by 
the commerce commission without 
the consent of the department of 
public works and buildings, com¬ 
merce commission granting bus com¬ 
pany certificate properly certified 
pu]>lic works department’s statutory 
consent, which was included in cer¬ 
tified record.—'Chicago, B. & Q. R. 
Co. V. Commerce Commission, 178 N. 
E. 157, 345 Ill. 576. 

(2) Fact that circuit court, subse¬ 
quent to hearing and without notice 
to railroad attacking order granting 
bus company certificate of conveni¬ 
ence, admitted public works depart¬ 
ment’s statutory consent, was not 
error.—Chicago, B, & Q. R. Co. v. 
Commerce Commission, supra. 
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judicate rights of parties under law 
which became effective several days 
after entry of commission’s order — 
Pensacola Transit v. Douglass, Pla., 
34 So.2d 655. 

95. Deposit of transcript in office 
of clerk of circuit court was held to 
be "forthwith” within terms of stat¬ 
ute, and, hence, appeal was not dis- 
missible.—Missouri Pac R. Co. v. 
Williams, 148 S.W 2d 644, 201 Ark 
89'5. 

96. Appeal held timely 

Ark.—Missouri Pac. R. Co. v. Wil¬ 
liams, supra. 

97. La.—Teche Lines v. Louisiana 
Public Service Commission, 14 So. 
2d 460, 20:3 La. 604. 

98. La.—Teche Lines v. Louisiana 
Public Service Commission, supra. 

96. Appeal held timely 
Pa —Alko Exp. Lines v. Pennsylvania 
Public Utility Commission, 30 A.2d 
440, 152 Pa.Super. 27. 

1. Tex—^Red Arrow Freight Lines 
V. Missouri-Pacific Freight Trans¬ 
port Co., CivApp., 166 S.W.,2d 747, 
error refused. 

2. Tex.—Red Arrow Freight Lines 
■V. Missouri-Pacific Freight Trans¬ 
port Co., supra. 

Delay held unreasonable 
Tex.—Red Arrow Freight Lines v. 
Missouri-Pacific Freight Transport 
Co., supra. 


3. Wash.—'Sumner-Tacoma Stage 

Co. V. Department of Public Works 
of Washington, 254 P. 245, 142 
Wash. 694. 

Administrative department was 
held not to represent applicant who 
was not notified —Sumner-Tacoma 
Stage Co. V. Department of Public 
Works of Washington, supra. 

4. Minn—State v. Lefebure, 215 N. 
W. 188, 172 Minn. 601. 

5. Tex—Railroad Commission of 
Texas v. Shupee, Civ.App., 57 S W. 
2d 296, affirmed Shupee v. Railroad 
Commission of Texas, 73 S.W.2d 
■505, 123 Tex. 521. 

Applicant appealing must show 
public necessity existed or prove or¬ 
der denying certificate was without 
substantial foundation in evidence ad¬ 
duced on hearing.—^Railroad Commis¬ 
sion of Texas v. Shupee, supra. 
Petition held insufficient 
Tex.—^Railroad Commission of Texas 
V. Shupee, supra. 

6. Ala.—^Avery Freight Linos v. 
White, 18 So 2d 394, -245 Ala. 618, 
154 A.L.R. 732. 

N D.—Tri-City Motor Transp. Co. v. 
Great Northern Ry. Co., 270 N.W. 
100, '67 N.D. 119. 

Complete transcript of all the evi¬ 
dence offered before the commission 
and of all the evidence considered by 
the commission, together with all ex¬ 
hibits properly indexed and map of 
route and territory proposed to be 
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reviewed on a record which contains no informa¬ 
tion as to what the commission’s investigation dis- 

closed.7 

(2) Scope of Review and Determination 

(a) In general 

(b) Special statutory provisions 
(a) In General 

The order of the commission granting or denying a 
certificate of pubiic convenience and necessity to operate 
a motor carrier will not be disturbed where the com¬ 
mission has proceeded regularly within its jurisdiction 
and there is substantial evidence to support conclusions 
that are neither arbitrary nor unlawful. 

The order or decision of the commission grant¬ 
ing or refusing a certificate of public convenience 
and necessity to operate a motor carrier is entitled 
to great weight,^ and proof of an unusual situation 
is necessary before the court is warranted in inter¬ 
fering with the decision.9 In a doubtful case and 
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j with no precedent to guide the court, the court will 
I defer largely to the judgment of the commission.^® 

The review ordinarily is limited to questions of 
law,whether the commission has acted within the 
scope of its authority,i2 whether the order has sub¬ 
stantial foundation in the evidence,!^ and whether 
any constitutional or substantial right has been in¬ 
fringed by the order.i*^ The factual aspect of the 
commission’s determination whether a certificate 
should be issued is not reviewable,!^ and a statute 
making provision to the contrary has been held in¬ 
valid ;i® but the facts found by the commission may 
be reexamined in connection with the evidence to 
determine whether they are substantially supported 
by the evidencei'^ or to determine whether the com¬ 
mission has acted unreasonably and unlawfully.i^ 

The rule as to w’-hen the decision of the commis¬ 
sion will be disturbed by the courts has been vari¬ 
ously stated.i® Thus it has been stated that the 


Bill of ezceptious 

Where evidence certified by official 
stenographer was filed with commis¬ 
sion three months prior even to final 
order of denial of rehearing entered 
by commission and bill of excep¬ 
tions was properly certified to be 
true and correct by chairman of com¬ 
mission, was voluntarily settled by 
stipulation of counsel and was filed 
in supreme court prior to submission 
of case, motion to quash bill of ex¬ 
ceptions and dismiss appeal on the 
ground that bill of exceptions vras 
not timely settled and filed in su¬ 
preme court was properly overruled. 
—In re Moritz, 23 N.W.2d 545, 147 
Neb. 400. 

7. Mich—^In re Consolidated Freight 
Co , 251 N.W. 431, 265 Mich. 340. 

8. Ill.—Campbell v. Illinois Com¬ 
merce Commission, 165 N.E. 790, 
334 Ill. 293. 

R.I.—^Breen v. Division of Public 
Utilities, 194 A. 719, 59 R.I. 1.34. 
Trader some statutes proper find¬ 
ings of fact by the board are entitled 
to great weight.—^Capaldo v. Public 
Utility Hearing Board, 38 A.2d 649, 
70 R I. 35'6. 

9. Pa— ^Hairs Motor Transit Co. v. 
Pennsylvania Public Utility Com¬ 
mission, .27 A.2d 428, 150 Pa.Super. 
60. 

Substitution of busses for trolleys 

Exceptional circumstances must be 
present to induce the supreme court 
to question commission's permission 
to a carrier to change its motive 
power from trolley to bus.—South¬ 
eastern Greyhound Lines v. Dunlap, 
1160 S.W.2d 418, 178 Tenn. 546. 

10. La.—^Leonard Truck Lines v. 
Louisiana Public Service Commis¬ 
sion, 131 So. 188, 171 La. 402. 


11. Iowa.—Burlington Transp. Co. v. 
Iowa State Commerce Commission, 
298 N.W. 631, 230 Iowa 570—Appli¬ 
cation of Waterloo, C. P. & N. Ry. 
Co.. -220 N.W. 310, 206 Iowa 238. 
“The review intended was of ques¬ 
tions of law only. Such as. Did the 
commission act without or in excess 
of its jurisdiction? Was the action 
wholly arbitrary and unreasonable." 
—^Burlington Transp. Co. v. Iowa 
State Commerce Commission, 298 N. 
W. 631, 635, 230 Iowa 570—^Applica¬ 
tion of Waterloo, C. P. & N. Ry. Co., 
220 N.W. 310, 312, 206 low^a 238. 

12. Ill.—Chicago, B. & Q. R. Co. v. 
Commerce Commission, 178 N.E. 
157, 345 Ill. 576. 

Pa—Colombo v. Pennsylvania Public 
Utility Commission, 48 A.2d 59, 159 
PaSuper. 4S3—John Benkart & 
Sons Co. V. Pennsylvania Public 
Utility Commission, 7 A.2d 584, 137 
Pa.Super. 5. 

13. Ill.—Black Hawk Motor Transit 
Co. V. Illinois Commerce Commis¬ 
sion, 48 N.E.2d 341, 383 Ill. 57— 
Chicago B. & Q. R. Co. v. Com¬ 
merce Commission, 178 N.E. 157, 
345 Ill. -576—Campbell v. Illinois 
Commerce Commission, 165 N.E. 
790, 334 Ill. 293. 

14. Ill.—Chicago, B. & Q. R. Co. V- 
Commerce Commission, 178 N.E. 
157, 345 Ill. 576. 

15. Mich.—In re Consolidated 
Freight Co., 251 N.W. 431, 265 
Mich. 340. 

W.Va.—^Reynolds Transp. Co. v. Pub¬ 
lic Service Commission, 26 S.E.2d 
519, 125 W.Va 690. 

42 C.J. p 691 note 68. 

16. Mich.—In re Consolidated 
Freight Co., 251 N.W. 431, 265 
Mich. 340. 


17- Ill.—Black Hawk Motor Transit 
Co. V. Illinois Commerce Commis¬ 
sion, 48 N.E.2d 341, 383 Ill. 57— 
Kevranee & G. Ry. Co. v. Illinois 
Commerce Commission, 172 N.E. 
706, 340 Ill. 266—Chicago, B. & Q. 

R. Co. V. Commerce Commission, 
178 N.E. 157, 345 Ill. 576. 

Tex.—Corpus Juris cited in Brown 
V. JHumble Oil & Refining Co, 83 

S. W.2d 935, 945, 126 Tex. 296— 
Shupee v. Railroad Commission, 73 
•S.W,2d 505, 123 Tex. 521—Corpus 
Juris cited in Gulf Oil Corporation 
V. York, Civ.App., 134 S.W.2d 502, 
505. 

42 C.J. p 692 note 73- 

18. Tex.— Corpus Juris quoted in 

Shupee v. Railroad Commission, 73 
S.W2d 505. 508, 123 Tex. 521— 
Corpus Juris quoted in Bradley v. 
Texas Liquor Control Board, Civ. 
App., 108 S.W.2d 300, 303. 

42 C.J. p 692 note 71. 

19. Fla.—^Florida Motor Lines Cor¬ 
poration V. Douglass, 7 So.2d S43, 
150 Fla. 1. 

Statements of rule 

(1) Order based on competent and 
relevant evidence will not be dis¬ 
turbed unless it is made clearly to 
appear to be unreasonable and not in 
conformity with law or a flagrant 
abuse of discretion appears.—^High¬ 
way Exp. Lines v. Pennsylvania Pub¬ 
lic Utility Commission, 54 A,2d 109, 
161 Pa.Super. 98—Hostetter v. Penn¬ 
sylvania Public Utility Commission, 
49 A.2d 862, 160 Pa.Super. 94—^Alko 
Exp. Lines v. Pennsylvania Public 
Utility Commission, 30 A.2d 440, 152 
Pa.Super. 27—^Pittsburgh Rys. Co. v. 
Public Service Commission, 188 A. 
549, 124 PaSuper. 266—^Beaver Valley 
Service Co. v. Public Service Com¬ 
mission, 186 A. 304, 122 Pa.Super. 
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courts will not disturb the determination of the com¬ 
mission unless it appears that it is unreasonable or 
unlawful,20 unlawful or arbitrary,2i arbitrary or 
unreasonable,22 arbitrary or unreasonable or in 
clear violation of a rule of law or constitutional 
right,23 arbitrary, unsupported by substantial evi¬ 
dence, or manifestly against the evidence,24 clear¬ 
ly unreasonable, illegal, or improper and prejudicial 
■to appellant or in excess of the authority of the 
commission,25 or in excess of the commission’s ju¬ 
risdiction, without support in the record, or arbi¬ 


trary and unreasonable,^® 

When the commission has proceeded regularly 
within its jurisdiction, the courts will refuse to dis¬ 
turb its findings where there is material evidence 
to support conclusions which are neither arbitrary 
nor unlawful.27 The powers of the commission are 
so definite with respect to determining matters of 
public convenience and necessity that courts refuse 
to disturb its findings where there is testimony suf¬ 
ficient to support conclusions which are neither un¬ 
reasonable nor unlawful. 2 8 The court will not sub- 


221—'Steward v. Public Service Com¬ 
mission of Pennsylvania, 181 A. 329, 
119 Pa.Super. 353—White Transit Co. 
V. Public Service Commission of 
Pennsylvania, 165 A. 1523, 108 Pa. 
Super. 490—^Hoffman v. Public Serv¬ 
ice Commission, 99 Pa.Super. 417, 

(2) Finding- may not be upset by 
courts unless finding is clearly 
against weight of testimony.—^Ar¬ 
kansas Exp. V. Columbia Motor 
Transport Co., Ark., 205 S.W.2d 716. 

(3) Commission's orders must be 
sustained unless clearly invalid be¬ 
cause of misapprehension of law or 
facts, ultra vires, infringement of 
complaining party’s legal rights, or 
contrary to some essential require¬ 
ment of law.—^^Central Truck Lines v. 
Railroad Commission, 160 So. 2'2, 118 
Fla. 526. 

(4) Findings will not be disturbed 
wliere it is not shown that they were 
made without appropriate procedure 
or that there was an abuse of au¬ 
thority or disregard of controlling 
provisions and principles of law.— 
Application of Theel Bros. Rapid 
Transit Co., 6 K.W.2d 660, 72 N.D. 
280. 

(5) Court will not interfere with 
findings and action of commission in 
the absence of a showing that it 
acted unfairly or arbitrarily and in 
disregard of the material rights of 
the parties interested.—Shelton v. 
Amacortes-Mount Vernon Stage Co., 
162 P.2d 450, '23 Wash. 840—State 
ex rel. Consolidated Freight Lines v. 
Murray, 44 P.2d 1031, 182 Wash. 98 
—S & S Auto Freight v. Department 
of Public Works, 27 P.2d 1098, 17'5 
Wash 471—^Northern Pac. Ry. Co. v. 
Department of Public Works, 256 P. 
333, 144 Wash. 47. 

(6) Findings will not be disturbed 
if they are supported by substantial 
evidence. 

S.D.—^Application of Megan, 5 N.W. 
2d 7'29, '69 S.D. 1—^Application of 
Dakota Transportation of Sioux 
Falls, 291 N.W. 689, 67 S.D. 221. 
Utah.—^Utah Light & Traction Co. v. 
Public Service Commission, 118 P 
2d'683, 101 Utah 99. 

Wash.—6tate v. Department of Pub¬ 
lic Works of Washington, 257 P. | 


634, 144 Wash. •219—Northern Pa¬ 
cific Ry. Co. V. Department of Pub¬ 
lic Works of Washington, 25'7 P. 
j636, 144 Wash. 698. 

(7) Other statements. 

Pla.—^Florida Motor Lines Corpora¬ 
tion V. Douglass, '7 So 2d 84,3, 150 
Fla. 1. 

Miss.—H. & L. Delivery Service v. 
Mississippi Public Service Com¬ 
mission, 35 So.2d 713. 

Okl.—Missouri, Kansas & Oklahoma 
Coach Lines v. State, 81 P.2d 664, 
183 Okl. 3—Oklahoma Union Ry. 
Co. V. State. 293 P. 637, 146 Okl. 
92—'Chicago, R. I. & p. Ry. Co. v. 
State, 258 P. 874, 126 Okl. 48. 

Wash.—Suburban Transp. System v. 
Furse, 12'5 P.2d 266, 13 Wash.2d 
345—^North Bend Stage Line v. De¬ 
partment of Public Works, 297 P. 
780, 16,2 Wash. 4'6—^Denman v. De¬ 
partment of Public Works of 
Washington, 289 P. 34, 157 Wash. 
447, affirmed 291 P. 11115, 157 Wash. 
447—^Deppman v.' Department of 
Public Works, 275 P. 70, 151 Wash. 
78. 

W.Va.—Reynolds Transp. Co. v. Pub¬ 
lic Service Commission, 26 6 E.'2d 
'519, 125 W.Va. 690. 

20. Ohio.—Adams v. Public Utilities 
Commission, 47 N.E.'2d 773, 141 
Ohio St. 265—^Lorain Motor Coach 
Co. V. Public Utilities Commission 
of Ohio, T7 N.E.2d 647, 134 Ohio 
St. 401—Pennsylvania R. Co. v. 
Public Utilities Commission of 
Ohio, 180 N.E. -639, 125 Ohio St. 
65—Wheeling Traction Co. v. Pub¬ 
lic Utilities Commission of Ohio, 
177 N.E. 593, 124 Ohio St. 212— 
Granville & Newark Motor Service 
V. Public Utilities Commission of 
Ohio, 163 N.E. 397, 119 Ohio St. 
■148—Sohngen v. Public Utilities 
Commission of Ohio, 154 N.E. 734, 
115 Ohio St. 449—Cincinnati Trac¬ 
tion Co. V. Public Utilities Com¬ 
mission of Ohio, 1'50 N.E. 81, 113 
Ohio St. 618. 

21. N.T.—^Public Service Interstate 
Transp. Co. v. Public Service Com¬ 
mission of New York, 180 N.E 170, 
258 N.T. 455, motion denied 180 N. 
E. 353, 258 N.T. 608, motion denied 
182 N.E. 183, 259 N.T. 566—Rich- 
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mond Rys. v. Gilchrist, 233 N.T.S^. 
184, '225 App.Div. 371. 

22. S.D.—Vander Werf v. Board of 
Railroad Com'rs of 'South Dakota, 
237 N.W. 909, 58 S.D. 586—In re 
Sioux Falls Traction System, 228 
N.W. 179, 66 S.D. 207. 

23. Ill.—Campbell v. Illinois Com¬ 
merce Commission, 165 N.E. 790', 
334 Ill. 293. 

Miss.—^tl. & L. Delivery Service v, 
Mississippi Public Service Com¬ 
mission, 35 So 2d 713. 

Neb.—Purstenberg v. Omaha & Coun¬ 
cil Bluffs St. Ry. Co., '272 N.W. 756, 
132 Neb. 662. 

24. Miss.—Tri-State Transit Co. of 
Louisiana v. Dixie Greyhound 
Lines, 19 So.'2d 441, 197 Miss. 37— 
Tri-State Transit Co. v. Mobile & 
Ohio Transp. Co,, 2 So.2d 845, 
191 Miss. 3'64. 

25. R.I.—Breon v. Division of Pub¬ 
lic Utilities, 194 A. '719, 59 R.I. 
134. 

26. Iowa.—Thomson v. Iowa State 
Commerce Commission, 15 N.W.2d 
611, ,23'5 Iowa 486—Thomson v. 
Iowa State Commerce Commission, 
15 N.W.2d 603, 235 Iowa 469— 
Burlington Transp. Co. v. Iowa 
'State Commerce Commission, 298 
N.W. 631, 230 Iowa 570—^Applica¬ 
tion of Waterloo, C. F. & N. Ry.' 
Co., 220 N.W. 310, 206 Iowa 238— 
Appeal of Beasley Bros., 220 N.W. 
306, 206 Iowa 229—'Campbell v. 
Eldridge, 2,20 N.W. 304, 206 Iowa 
•224. 

Neb.—Publix Cars v. Yellow Cab & 
Baggage Co., 26'5 N.W. 234, ISO* 
Neb. 401. 

27. Tenn.—Hoover Motor Exp. Co. 
V. Taylor. 203 S.W.2d 3'66, 185 Tenn- 
88—Tennessee Cartage Co. v. 
Pharr, 199 S.W.2d 119, 184 Tenn. 
414—^Dunlap v. Dixie Greyhound 
Lines, 160 S.W.2d 413, 178 Tenn. 
532. 

28. Iowa.—^Appeal of Beasley Bros , 
220 N.W. 30-6, .206 Iowa 229. 

Miss.—Tn-State Transit Co. of Lou¬ 
isiana V. Mobile & Ohio Transp. 
Co., '2 So.2d 845, 191 Miss. 364. 

Tenn.—Dunlap v. Dixie Greyhound 
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stitute its own judgment for that of the commis- : 
sion^^ and disturb its finding where there is any | 
substantial basis in the evidence for such finding,***' i 
or where the ruling of the commission is not capri¬ 
cious or arbitrary, but is reasonable and lawfuL^^ | 
When the order is supported by substantial ev:- I 
dence32 it is not for the court to determine whether 
the commission acted wisely ;33 the wisdom of the 
commission’s action cannot be reviewed by the court 
any more than can the policy or wisdom of a legis¬ 


lative enactment be reviewed by the courts.®^ The 
phrases “evidence of a substantial nature,” “sub¬ 
stantial evidence,” and “material evidence” which 
w'ill sustain the commission’s order are used inter¬ 
changeably to express the fact that there is, or is 
not, a rational basis for the action taken by the 
commission.33 

The court will not interfere with an exercise of 
discretion by the commission unless such discretion 
has been abused,*36 and in determining whether the 


414—Southeastern Greyhound Lines 
V. Dunlap, 160 S.W.2d 41S, ITS 
Tenn. 546—^Dunlap v. Dixie Grey¬ 
hound Lines, 160 e.W,2d 413, ITS 
Tenn. 532. 

Wash.—State v. Department of Pub¬ 
lic Works of Washington, 257 P. 
634, 144 Wash. 219, followed in 
Northern Pacific Ry. Co. v. Depart¬ 
ment of Public Works of Wash¬ 
ington, 257 P. 636, 144 Wash. 698. 

TTnless actioa is beyond powers of 
commission or is not supported by 
the evidence or is arbitrary, court 
will not substitute its judgment.— 
Tri-State Transit Co. of La. v. Gulf 
Transport Co., 29 So.2d 825, 201 Miss. 
744, 

30. Pla.—^Atlantic Coast Line R. Co. 
V. Railroad Commission, 5 So.2d 
708, 149 Pla. 245. 

Ill.—^Black Hawk Motor Transit Co. 
V. Illinois Commerce Commission, 
48 ]Sr.E.2d 341, 383 Ill. 57-^hicago, 
B. & Q. R. Co. V. Commerce Com¬ 
mission, 178 N.E. 157, 345 Ill. 576. 
Mich.—Giaras v. Michigan Public 
Service Commission, 3 lsr.W.2d 268, 
301 Mich. 262. 

Miss.—Corpus Juris gnoted In Tri- 
State Transit Co. of Louisiana v. 
Dixie Greyhound Lines, 19 So.2d 
441, 443, 197 Miss. 37. 

S.D.—Corpus Juris cited in In re 
Sioux Palls Traction System, 228 
N.W. 179, 181, 56 S.D. 207. 

Tex.—Shupee v. Railroad Commis¬ 
sion, 73 S.W.2d 505, 123 Tex. 521— 
Central Freight Lines v. Sadler, 
Civ.App., 147 S.W.2d 1102, error 
dismissed, judgment correct. 

42 C.J. p 692 note 74. 


TTnless against manifest weight of 
evidence, court will not substitute 
its judgment.—City of Cleveland v. 
Public Utilities Commission, 16 N-E. 
2d 339. 134 Ohio St. 216—Ohio Val¬ 
ley Transit Co. v. Public Utilities 
Commission of Ohio, 158 N.B. 182, 
117 Ohio St. 95—Lykins v. Public 
Utilities Commission of Ohio, 154 N. 
E. 249. 115 Ohio St. 376. 

31. Tex.—Shupee v. Railroad Com¬ 
mission. 73 S.W.2d 505, 123 Tex. 
521. 

42 C.J. p 692 note 7?5. 

32. Pa.—^Hostetter v. Pennsylvania 
Public Utility Commission, 49 A.2d 
862, 160 Pa.Super. 94. 

33. Iowa.—^Appeal of Beasley Bros., 
220 N.W. 306, 206 Iowa 229—Uamp- 
bell V. Eldridge, 220 N.W. 304, 206 
Iowa 224. 

Minn.—In re Minneapolis & St. L. R. 

Co., 297 N.W. 189, 209 Minn. 5'64 
Okl.—^Missouri, Kansas & Oklahoma 
Coach Lines v. State, 81 P.2d 664, 
183 Okl. 3—Chicago, R. I. & P. Ry. 
Co. V. State, 258 P. 874, 126 Okl. 
48. 

Pa.—^Hoffman v. Public Service Com¬ 
mission, 99 Pa.Super. 417. 

Tex.—Railroad Commission of Texas 
V. Shupee, Civ.App., *57 S.W.2d 295, 
affirmed Shupee v. Railroad Com¬ 
mission of Texas, 73 S.W.2d 605, 
123 Tex. 521. 

Utah.—^Union Pac. R. Co. v. Public 
Service Commission, 135 P.2d 915, 
103 Utah 469. 

34. Mich.—^In re Consolidated 

Freight Co., 261 N.W. 431, 265 
Mich, 340. 


Lines, 160 S.W.2d 413, 178 Tenn. 
532. 

Transportation of various commodi¬ 
ties 

Determination of need for service 
of applicant, seeking common carrier 
certificate to transport various com¬ 
modities was not affected by circum¬ 
stance that one witness testified to 
necessity to transport one kind of 
commodity and another spoke of a 
different kind, where both types were 
to be transported and same principle 
applied as to territory involved, and 
court could not direct commission to 
require specific evidence in that re¬ 
gard as to each specific commodity 
named in application.—Highway Exp. 
Lines v. Pennsylvania Public Utility 
Commission, '54 A.'2d 109, 161 Pa. 
Super. 98. 

29. Ala.—^Avery Freight Lines v. 
Persons, 32 So.2d 886—Alabama 
Public Service Commission v. Crow, 
22 So.2d 721, 247 Ala. 120. 

Ill.—'Campbell v, Illinois Commerce 
Commission, 165 N,E. 790, 334 Ill- 
293. 

Iowa.—Campbell v. Eldridge, 220 N. 

W. 304, 206 Iowa 224. 

Ky.—Short Way Lines v. Black, 182 
S.W.2d 17, 298 Ky. 67. 

Mich.—In re Smith, 259 N.W. 119, 
270 Mich. 343—In re Consolidated 
Freight Co., 2'51 N.W. 431, 265 
Mich. 340. 

Minn.—In re Minneapolis & St. L. R. 

Co., 297 N.W. 189, 209 Minn. 564. 
Miss.—^Tri-State Transit Co. of Lou¬ 
isiana V. Mobile & Ohio Transp. 
Co., 2 So.2d 845, 191 Miss. 364. 
Mo.—State ex rel. Crown Coach Co- 
V. Public‘Service Commission, 179 
S.W.2d 123, 238 Mo.App. 287. 

N.Y.—Public Service Interstate 
Transp. Co. v. Public Service Com¬ 
mission of New York, 180 N.B. 170, 
258 N.T. 465, motion denied ISO N. 
E. 353, 258 N.T. 608, motion de¬ 
nied 182 N.E. 183, 259 N.T. 666. 

Pa.—^White Transit Co. v. Public 
Service Commission of Pennsyl¬ 
vania, 165 A. 523, 108 Pa.Super. 
490. 

Tenn.—Hoover Motor Exp. Co. v. 
Taylor, 203 S.W.2d 3i66, 185 Tenn. 
88—Tennessee Cartage Co. v. 
Pharr, 199 S.W.2d 119, 184 Tenn. 


Whexe the evidence supports the 
findings or conclusions, court may 
not substitute its judgment. 

N.D.—^Application of Theel Bros. 
Rapid Transit Co., 6 N.W.2d 560, 72 
N.D. 280. 

Ohio.—Buckeye Stages v. Public 
Utilities Commission of Ohio, 159 
N.E. 561, 117 Ohio St. 540. 

Pa.—Shearer v. Public Service Com¬ 
mission, 99. Pa.Super. 386. 

Where preponderance of evidence 
supports findings 

N.D.—In re Hanson, 21 N.W. 2d 341, 
74 N.D. 224. 


35. Tenn.—Tennessee Caxtage Co. v. 
Pharr, 199 S.W.2d 119, 184 Tenn. 
414. 

36. Ky.—Consolidated Coach Cor¬ 
poration V. Kentucky River Coach 
Co., 60 S.W.2d 127, 249 Ky. 65. 

Ohio.—^Royal Green Coach Co. v. 
Public Utilities Commn., 143 N. 
E 547, 110 Ohio St. 41. 

S.C.—Trescot Transfer Co. v. Saw¬ 
yer, 136 S.E. 481, 138 S.C. 337. 
Wyo.—^Robinson v. Gallagher Trans¬ 
fer & 'Storage Co.. 125 P.2d 167, 58 
Wyo. 69. 

42 C.J. p 691 note 55. 
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commission has abused its discretion each case must 
stand on its own facts.®*^ The mere disappointment 
of the unsuccessful applicant furnishes no ground 
for disturbing the determination of the commis- 
sion.38 

The order is not to be disturbed because of the 
admission of evidence not legally admissible under 
technical rules on the trial of causes before juries.^^ 
There must, however, be some evidence which is 
competent and legal to sustain the findings,and 
if founded only on hearsay or other improper evi¬ 
dence the decision will not be sustained."^! 

A review on certiorari is to determine whether 
the order is illegal as a matter of law or was made 
without observing the provisions of law regulating 
the matters to be considered or the procedure for 
such findings or conclusions, or whether in its op¬ 
eration the order will violate organic or fundamen¬ 
tal rights, or is merely arbitrary and without suffi¬ 
cient support in the evidence or proceedings.'^^ jf 
there is substantial competent evidence which is le¬ 
gally sufficient to support the findings and conclu¬ 
sions, and no rule of law was violated in the pro¬ 
ceedings, and the whole record does not show an 
abuse of authority or arbitrary action, the findings 
and conclusions of the commission will not be set 
aside on certiorari even though the reviewing court 
might have reached different conclusions on the evi- 

37. Wyo —Robinson v. Gallagher 
Transfer & Storage Co , supra. 

38. Ky.—Black Bus Line v. Henry, 

44 S.W2d 580. 241 Ky. 602. 

39. Ala.—^North Alabama Motor Ex¬ 
press V. Rookis, 1,2 So.2d 183, 244 
Ala. 137. 

Admissibility of evidence before 
commission see supra subdivision g 
(3) of this section. 

40. Ala.—^ISTorth Alabama Motor Ex¬ 
press V. Rookis, supra. 

41. Ala.—^North Alabama Motor Ex¬ 
press V. Rookis, supra. 

Ohio.—^Columbus Southern Ohio 

Elec. Co. V. Public Utilities Com¬ 
mission, 6'6 N.E 2d 537, 146 Ohio St. 

477. 

Unsworn letters, written by ship¬ 
pers at instance of applicants, were 
not evidence to be considered by 
court in reviewing commission’s or¬ 
der granting certificate.—^North Ala¬ 
bama Motor Express v. Rookis, 12 
So 2d 183, -244 Ala. 1,37. 

42. Fla.—Florida Motor Lines v. 

State Railroad Commission, 132 
So. 851, 101 Fla. 1018—Seaboard 
Air Line Ry. Co. v. Wells, 130 So. 

587, 100 Fla 1027. 

43. Fla.—^Florida Motor Lines Cor¬ 
poration V. Douglass, 7 So.2d 843, 


dence.^3 An order granting a certificate will be 
quashed on certiorari where the evidence fails to 
show that public convenience and necessity re¬ 
quires the proposed service.^^ 

Review of action on rehearing application. The 
granting or refusal of an application for a rehear¬ 
ing before the commission is a matter within the 
discretion of the commission, as considered supra 
subdivision j of this section, and the action of the 
commission will not be disturbed by the courts un¬ 
less an abuse of discretion is shown.'*5 

Presimiptioyis on review. On review it will be 
presumed that the commission considered all the 
evidence before it.'*® The court must assume that 
the commission gave reasonable consideration to the 
factors which it is required by statute to consider 
in determining whether a certificate should be 
granted,'*'^ and it will be presumed that the com¬ 
mission is generally familiar with the condition of 
the state highways.^® Where appellant alleges that 
certain facts were of such nature that the commis¬ 
sion could take judicial notice of them, it may be 
presumed that the commission did so.^® 

(b) Special Statutory Provisions 

Where a statute defines the scope and extent of re¬ 
view and the authority of the court to disturb an order 
of the commission granting or denying a certificate of 
public convenience and necessity, the scope and extent 

Proper testimony 

Court will assume that commission 
considered only proper testimony un¬ 
less the contrary clearly appears 
from the record.—State v. Depart¬ 
ment of Public Works of Washing¬ 
ton, 257 P. 634, 144 Wash. 219, fol¬ 
lowed in Northern Pacific Ry. Co. v. 
Department of Public , Works of 
Washington, 257 P. 636, 144 Wash. 
698. 

47. Tenn.—Tennessee Cartage Co. v. 
Pharr, 199 .S.W.2d 119, 184 Tenn. 
414—^Dunlap v. Dixie Greyhound 
Lines. 160 S.W.^d 413, 178 Tenn 
532. 

Particular matters to be considered 
by commission see supra § 00 b. 
Condition of, and traffic qn, highway 
Tex.—Railroad Commission of Texas 
V. Southwestern Greyhound Lines, 
Civ.App., 92 S W.2d -296, reversed 
on other grounds (Sup.) Southwest 
Greyhound Lines v. Railroad Com¬ 
mission of Texas, 99 S.W 2d 263, 
128 Tex. 5'60, 109 A.L.R. 1235. 

48. Tex.—^Victory Truck Line v. Red 
Arrow Freight Lines, Civ.App., 186 
S.W.2d 98, refused for want of 
merit. 

49. Tex.—Southwestern Greyhound 
Lines v. Railroad Commission, Civ. 
App., 208 S.W.'2d 693, refused no 
reversible error. 


150 Fla. 1—Atlantic Coast Line R. 
Co. v. Railroad Commission, 5 So. 
'2d 708, 149 Fla. '245—Florida Motor 
Lines Corporation v. Douglass, 4 
So 2d S'5'6, 148 Fla. 698—Florida 
Motor Lines v. State Railroad 
Commission, 132 So. 851, 101 Fla 
1018. 

N.T.—^People ex rel. Albany Transit 
Co. V. Public Service Commission, 
243 N.Y.S. 486, 230 App.Div. 132— 
Richmond Rys. v. Gilchrist, 233 
N.Y.S. 184, 225 App.Div. 371. 

44. Fla.—Seaboard Air-Line Ry. Co. 
V. Wells. 131 So. T77, 100 Fla. 1631 

45. Pa.—^Yellow Cab Co. of Pitts¬ 
burgh V. Pennsylvania Public Util¬ 
ity Commission, 154 A.2d 301, 161 
Pa. Super. 41. 

A'buse of discretion not shown 

Pa—Yellow Cab Go, of Pittsburgh v. 
Pennsylvania Public Utility Com¬ 
mission, supra. 

Tex.—’Southwestern Greyhound Lines 
V. Railroad Commission, Civ.App., 
208 S.W.2d 59,3, refused no reversi¬ 
ble error. 

46. Tex,—Southwestern Greyhound 
Lines V. Railroad Commission, su¬ 
pra. 

Presumption of regularity of findings 
and order see supra subdivisions h, 
i of this section. ^ 
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of the review and the determination of the court must be 
in accordance with the limits prescribed. 

In various jurisdictions the statutes specifically j 
define the scope and extent of review and the au- I 
thority of the court to disturb an order of the com- ; 
mission granting- or denying a certificate of public 
convenience and necessity to operate a motor car¬ 
rier,and in such cases the scope and extent of 
the review and the determination of the court must 
be in accordance with the limits prescribed.^! 
Thus, under various special statutory regulations, 
the order or decision may be disturbed when, and 
only when, it is not supported by substantial evi- 
dence,^^ the commission has not proceeded accord¬ 
ing to law or it had not sufficient substantial evi¬ 
dence before it on which to base its findings,®^ the 
court finds that the commission erred to the preju¬ 
dice of appellant’s substantial rights in the applica¬ 
tion of the law, or the order or decision was pro¬ 
cured by fraud or was based on a finding of facts 
contrary to the substantial weight of the evidence, 


or the order or decision is unlawful.® 5 

Under some statutes the order will not be dis¬ 
turbed except for error of law or lack of evidence 
or a violation of constitutional rights.®® Where 
there was a full compliance with the procedural re¬ 
quirements of the law and it is not contended that 
the order is in violation of constitutional rights, the 
sole inquiry is whether there was substantial evi¬ 
dence with rational probative force supporting the 
findings.®” Where the commission’s order is based 
on competent and relevant evidence it will not be 
disturbed unless it is so capricious, arbitrary, or 
unreasonable as to amount to error of law or a vio¬ 
lation of constitutional rights.®® The court is not 
permitted to exercise its independent judgment or 
to weigh conflicting evidence.®® 

Order unlazeful or unreasonable. Under some 
statutes the order may be disturbed only on a show¬ 
ing that it is unlawful or unreasonable.®^ Under 
such statutes the court does not try the cause de 


50. Ala.—^Avery Freigrht Lines v. 
Persons, 32 So.2d. 8S6, 250 Ala. 40. 

Cal —Pacific Greyhound Lines v. 
Railroad Commission of California, 
80 P.2d 971, 11 Cal.2d 427, 

Ky.—Whitney v. Newbold, 109 S.W. 

2d 406, 270 Ky 209. 

Mo.—State ex rel. Potashnick Truck 
Service v. Public Service Commis¬ 
sion, App., 129 S.W 2d 69. 

N.D.—Tn-City Motor Transp. Co v. 
Great Northern Ry, Co., 270 N.W. 
100, 67 ND. 119. 

Okl.—Oklahoma Transp. Co. v. State, 
177 P.2d 9.3, 198 Okl. 246. 

Utah—Salt Lake & Utah R. Corpo¬ 
ration V. Public Service Commis¬ 
sion of Utah, 149 P2d 647, 106 
Utah 403. 

51. N.Y,—Great Northern Ware¬ 

houses v- Maltbie, 32 N.T.S.2d 448, 
263 App.Div. 923, appeal denied 34 
N.Y.S.2d 141, 263 App.Div. 1026, 
affirmed 45 N.E.2d 456, 289 N.Y. 
'698. 

Pa.—^Horn’s Motor Exp. v. Pennsyl¬ 
vania Public Utility Commission, 
26 A.2d 346, 148 Pa.Super. 485. 
Utah.—Salt Lake & Utah R. Corpo¬ 
ration V. Public Service Commis¬ 
sion of Utah, 149 P.2d 647, 106 
Utah 403. 

52. Ky.—Whitney v. Newbold, 109 
>S.W.2d 406, 270 Ky. 209. 

Bias of witnesses 

Court is not justified in wholly 
disregarding evidence otherwise sub¬ 
stantial merely because witnesses 
may have been biased because of 
self-interest.—Whitney v. Newbold, 
109 iS.W.2d 406, 270 Ky. 209. 

53. Utah.—Salt Lake & Utah R. 
Corporation v. Public Service Com¬ 
mission of Utah, 149 P.2d 647, 106 
Utah 403—^Utah Light & Traction 


Co. V. Public Service Commission, j 
118 P.2d 683. 101 Utah 99. ’ 

Only where it is apparent from I 
record that there was not sufficient | 
substantial evidence before the com- | 
mission and that its order was arbi- i 
trary, capricious, or unreasonable I 
will the court set aside the order.— 
Salt Lake & Utah R. Corporation v. 
Public Service Commission of Utah, 
149 P.2d 647, 106 Utah 403. 

54. Ala.—^Avery Freight Lmes v. 
Persons, 32 So.2d SS6, 250 Ala. 40 
—Alabama Public Service Commis¬ 
sion V, Crow% 22 So.2d 721, 247 Ala. 
120—^North Alabama Motor Ex¬ 
press V. Rookis, 12 So.2d 183, 244 
Ala. 137. 

55. N.D.—^Tri-City Motor Transp. 
Co. V. Great Northern Ry. Co,, 270 
N.W. 100, 67 N.D, 119. 

53. Pa.—E. A. Gallagher & Sons v. 
Pennsylvania Public Utility Com¬ 
mission, 53 A.2d 842, 161 Pa.Su¬ 
per. 243—^Hostetter v, Pennsyl¬ 
vania Public Utility Commission, 
49 A-2d 862, 160 Pa.Super. 94— 
Armour Transp. Co. v. Pennsyl¬ 
vania Public Utility Commission, 
34 A.2d 821, 154 Pa.Super. 21. 

57. Pa.—^E. A. Gallagher & Sons v. 
Pennsylvania Public Utility Com¬ 
mission, 53 A.2d 842, 161 Pa.Su- 
per. 243—^Horn’s Motor Exp. v. 
Pennsylvania Public Utility Com¬ 
mission, 26 A.2d 346, 148 Pa.Super. 
485. 

58. Pa.—^Yellow Cab Co. of Pitts¬ 
burgh v. Pennsylvania Public Util¬ 
ity Commission, '54 A.2d 301, 161 
Pa.Super, 41—Colombo v. Pennsyl¬ 
vania Public Utility Commission, 
48 A.2d 59, 159 Pa.Super. 483— 
John Benkart & Sons Co. v. Penn¬ 
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sylvania Public Utility Commis¬ 
sion, 7 A.2d 584. 137 Pa Super. 5, 

59. Pa.—^Horn's Motor Exp. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 26 A.2d 346, 148 Pa.Super. 
485. 

60. Mich—Giaras v. Michigan Pub¬ 
lic Service Commission, 3 N.W.2d 
268, 301 Mich. 262. 

Minn.—^In re Minneapolis & St. L. R. 

Co., 297 N.W. 189, 209 Minn. 564. 
Mo.—State ex rel. Alton Transp. Co. 

V. Public Service Commission of 
Missouri, 49 S.W.2d 622—State ex 
rel. Alton Transp. Co. v. Public 
Service Commission of Missouri, 49 
S.W.2d 619, 329 Mo. 1139—State ex 
rel. Alton Transp. Co. v. Public 
Service Commission, 49 S.W.2d 614. 
330 Mo. 1—State ex rel. and to Use 
of Missouri Pac. R. Co. v. State 
Public Service Commission, 37 S. 

W. 2d 576. 327 Mo. 249, 75 A.L.R. 
232—State ex rel. Missouri, Kansas 
& Oklahoma Coach Lines v. Public 
Service Commission, 179 S.W.2d 
132, 238 Mo.App. 317—State ex rel. 
Crown Coach Co. v. Public Serv¬ 
ice Commission, 179 S.W. 2d 123, 
238 Mo. App. 287—State ex rel. 
Shepherd v. Public Service Com¬ 
mission of Missouri, App, 142 S. 
W.2d 346—State ex rel. Interstate 
Transit Lines v. Public Service 
Commission. 132 S.W.2d 1082, 234 
Mo.App. 554—State ex rel. Ringo v. 
Public Service Commission, 132 S. 
W.2d 1080, 234 Mo.App. 549—State 
ex rel. Potashnick Truck Service 
V. Public Service Commission, App., 
129 S.W.2d 69—State ex rel. Pit¬ 
cairn v. Public Service Commis¬ 
sion, 111 S.W.2d 222, 232 Mo.App. 
535. 

42 C.J. p 691 note 55. 
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novo and weigh the evidence.In determining 
the lawfulness and reasonableness of the order the 
court should ascertain whether the commission has 
kept within its jurisdiction, whether it was guided 
by the statute or acted capriciously and at its pleas¬ 
ure, and whether the evidence fairly supports the 
findings on which its conclusions rest.®2 The court 
is not bound by the commission's findings but may 
be guided by the facts disclosed by the record on 
which the order is based,®^ and the facts of each 
case are to be considered.®^ The court decides 
only the judicial question whether the order is rea¬ 
sonably supported by the evidence and whether it is 
lawful and reasonable.®® 

In order to declare an order unlawful, there must 
be a showing that the commission failed to follow 
some mandatory provision of the statute or was 
guilty of an abuse of discretion in the exercise of 
its judgment;®® and, in order to warrant the re¬ 
versal of an order on the ground that it is unrea¬ 
sonable, it must be made to appear that the action of 
the commission was arbitrary, capricious, and with¬ 


out reasonable basis.®"^ 

An order is not unlawful or unreasonable because 
the commission received incompetent evidence un¬ 
less it appears that the order was directly based on 
such evidence;®® and an order is not unlawful and 
unreasonable where the commission in making it 
acted within its jurisdiction, applied the proper 
statute to the evidence, which was sufficient to sup¬ 
port its findings, and was guided by the statutory 
provisions in arriving at its conclusions.®®. 

Order unreasonable and unjust. Under some 
statutes an order of the commission may be dis¬ 
turbed where it is unreasonable and unjust.*^® Un¬ 
der such statutes the court is without power to 
pass on controverted fact issues affecting the right 
to the certificate.'^^ The court may not interfere 
with the order of the commission further than is 
necessary to keep it within the law, and to require 
that Its order shall be based on evidence, and not on 
an arbitrary exercise of its discretionary power 
and authority.'^^ Qn such review the ultimate ques¬ 
tion for the court to determine is the mixed ques- 


iLnalogy to xeview of Jury findings 

Court is governed by same rule of 
review as an appellate court in re¬ 
viewing findings of a Jury.—In re 
Minneapolis & St. L. R. Co., 297 N.W. 
189, 209 Minn. 564. 

Commission is deemed In better 
position to determine necessity than 
is a court of review.—State ex rel 
Pitcairn v. Public Service Commis¬ 
sion, 110 S.W.2d 367, 232 Mo App. 609. 
Order held not unreasonable or un¬ 
lawful 

Mo.—State ex rel. Missouri, Kansas 
& Oklahoma Coach Lines v. Pub¬ 
lic Service Commission, 179 S.W.2d 
132, 238 Mo.App. 317. 

61. Mo.—State ex rel. Crown Coach 
Co. V. Public Service Commission, 
179 S.W.2d 123, 238 Mo.App. 287. 

62. Minn.—^In re Minneapolis 4& St. 
L. R. Co., 297 N.W. 189, 209 Minn. 
564. 

63. Mo.—State ex rel. Pitcairn v. 
Public Service Commission, 111 S. 
W.2d 982, 232 Mo.App. 755. 

64. Mo.—State ex rel. Pitcairn v. 
Public Service Commission, supra. 

65. Minn.—^In re Minneapolis & St. 
L. R. Co., 297 N.W. 189, 209 Minn. 
564. 

60. Mich.—Glaras v. Michigan Pub¬ 
lic Service Commission, 3 N.W.2d 
268, 301 Mich. 262. 

67. Mo.—State ex rel. Missouri, 
Kansas & Oklahoma Coach Lines v. 
Public Service Commission, 179 S. 
■W.2d 132, 238 Mo.App. 317—State 
ex rel. Shepherd v. Public Service 
Commission of Missouri, App., 142 
S.W.2d 346—State ex rel. Potash- 


nick Truck Service v. Public Serv¬ 
ice Commission, App., 129 S.W.2d 
69. 

68. Mo.—State ex rel. Potashnick 
Truck Service v. Public Service 
Commission, supra. 

j 69- Minn.—^In re Minneapolis & St. 
L. R. Co., 297 N.W. 189, 209 Minn. 
564. 

70- Tex.—Shupee v. Railroad Com¬ 
mission of Texas, 73 S.W.2d 505, 
123 Tex. 521—Texas Motor Coaches 
V. Railroad Commission, Civ.App., 
69 S.W.2d 923, affirmed Texas Mo¬ 
tor Coaches v. Railroad Commis¬ 
sion of Texas, 73 S W.2d 511, 123 
Tex. 517—Texas Motor Coaches v. 
Railroad Commission, Civ.App., 41 
S.W.2d 1074. 

Order held not unreasonable and un¬ 
just 

Tex,—Texas Motor Coaches v. Rail¬ 
road Commission of Texas, 73 S.W. 
2d 511, 123 Tex. 617—Shupee v. 
Railroad Commission of Texas, 73 
S.W.2d 505, 123 Tex. 521—Victory 
Truck Line v. Red Arrow Freight 
Lines, Civ.App., 186 S W.2d 98, re¬ 
fused for want of error. 
iCourt must first determine whether 
complainant has introduced evidence 
satisfying statutory burden placed 
on complainant, and, if determining 
such matter favorably to complain¬ 
ant, must then proceed with trial of 
any fact issue as in ordinary trials 
on preponderance of evidence.—Rail¬ 
road Commission of Texas v. Shu¬ 
pee, Civ.App., 57 S.W.2d 295, affirmed 
Shupee v. Railroad Commission of 
Texas, 73 S.W.2d 505. 123 Tex. 521. - 
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71. Tex.—North Texas Coach Co. v. 
Morten, Civ.App.. 92 S.W.2d 263. 

72. Tex,—Southwestern Greyhound 
Lines V. Railroad Commission, Civ. 
App, 208 S.W.2d 593, refused no 
reversible error—Kerrville Bus Co. 

V. Continental Bus System, Civ 
App., 208 S.W.2d 586, refused no 
reversible error—North Bast Texas 
Motor Linos v. Texas & Pacific 
Motor Transport Co., Civ.App., 159 
S.W.2d 926—^Webster v. Texas & 
Pacific Motor Transp. Co, Civ.App., 
159 S.W,2d 902, reversed on other 
grounds 166 S.W.2d 75, 140 Tex. 
131—^Army Post Bus Lines v. Rail¬ 
road Commission, Civ.App., 158 S. 

W. 2d 872, error refused—Central 
Freight Lines v. Sadler, Civ.App., 
147 S.W.2d 1102, error dismissed, 
Judgment correct—^Keel v. Railroad 
Commission of Texas, Civ.App., 107 
S.W.2d 439, error refused—Rail¬ 
road Commission of Texas v. 
Brown Express, Civ.App., 106 S.W. 
2d 327, error dismissed—Railroad 
Commission v. McDonald, Civ.App., 
90 S.W.2d 681—Southland Grey¬ 
hound Lines V. Railroad Commis¬ 
sion of Texas, Civ.App., 73 S.W.2d 
C04—Railroad Commission of Tex¬ 
as V. Shupee, Civ App., 57 S.W.2d 
295, affirmed Shupee v. Railroad 
Commission of Texas, 73 S.W.2d 
505, 123 Tex. 521—Railroad Com¬ 
mission of Texas v. Winkle. Civ. 
App.. 67 S.W.2d 285. 

Questions of judicial character 
“Judicial review of such orders 
has been repeatedly held to be con¬ 
fined to questions of a strictly judi¬ 
cial character; .whether they are 
arbitrary or unreasonable, or unjust 
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tion of law and fact as to whether the commission j 
acted within its statutory power and discretion.^3 | 

The order of the commission is not to be tested 1 
by any rule of so-called discrimination; nor is it ! 
measured by the effect it may have on any particu- | 
lar carrier, even though as to such carrier the order 
may seem to be unjust and unreasonable, but the 
proper criterion is the abstract authority of the 
commission to make the order and the existence of 
substantial evidence to support it.'^^ The court is 
not bound by the stated reasons of the commission 
in making an order, but the order is to be upheld 
if it has a valid basis 

Statute allowing trial de novo. Under some stat¬ 
utes on an appeal from the order of the commission, 
appellant is entitled, on demand, to a trial de no¬ 
vo.*^® A trial de novo has been held to mean a 
trial on appeal as in cases tried without a jury, that 
is, on all the evidence taken before the commission 
on which it made its findingsIn order to try the 


case de novo the court must, of necessity, weigh the 
evidence and apply its independent judgment to 
such evidence and the questions to which it relates, 
and determine whether the order or decision is in 
accord with the weight of the evidence.’^® 

(3) Disposition 

On a review of an order granting or denying a cer¬ 
tificate of public convenience and necessity to operate 
a nnotor carrier, disposition should be made of the cause 
in accordance with statutory directions. 

On a review of an order granting or denying a 
certificate of public convenience and necessity to op¬ 
erate a motor carrier, such disposition of the case 
should be made as the statutes direct.''® Thus, un¬ 
der particular statutory regulations, the court may 
affirm or set aside the order.®® In the absence of 
statutory authority the court may not amend, cor¬ 
rect, or modify the order on review of an order 
denying a certificate the court may not authorize 
the carrier to continue operations without first se- 


or discriminatory to the complaining 
party, and therefore constitute an 
abuse of discretion which the Legis¬ 
lature has vested in the commission.*' 
—Smith V. Wald Transfer & Storage 
Co., Tex.Civ.App., 97 SW.2d 991. 996, 
error dismissed. 

Trial de novo 

However, it has been held that re¬ 
view in district court of commission’s 
decision on application for certifi¬ 
cate authorizing operation is trial de 
novo, and that comnciission’s opinion 
is important only as showing grounds 
of action taken.—Railroad Commis¬ 
sion of Texas v. Rau, Tex.Civ.App., 
45 SW.2d 413, error dismissed. 

73. Tex.—^Railroad Commission of 
Texas v. Shupee, Civ.App., 57 S.W. 
2d 295, affirmed Shupee v. Railroad 
Commission of Texas, 73 S.W.2d 
505, 123 Tex. 521. 

74. Tex,—Southwestern Greyhound 
Lines v. Railroad Commission, Civ. 
App., 208 SW.2d 593, refused no 
reversible error. 

75. Tex.—Southwestern Greyhound 
Lines v. Railroad Commission, su¬ 
pra. 

Erroneous reason 

Where there was substantial evi¬ 
dence of public convenience and ne¬ 
cessity justifying issuance of cer¬ 
tificate to motorbus carrier, commis¬ 
sion's finding that existing carriers 
did not conclusively establish their 
ability immediately to remedy exist¬ 
ing inadequate service would not re¬ 
quire commission’s order to be set 
aside on ground that commission had 
erroneously placed burden of proof 
on existing carriers, but would be 
construed as doing no more than re¬ 
flecting an erroneous reason for com¬ 
mission’s finding.—Southwestern 


Greyhound Lines v. Railroad Com- j 
mission, supra. j 

76. N.D—In re Russell, 281 H.W. 
239, 68 N.D. 447. 

Wharo no demand was made for 
trial de novo on appeal to district 
court from order of commissioners, 
but entire record was certified to dis¬ 
trict court and was considered by 
all parties as record of all evidence 
and trial court’s findings and conclu¬ 
sions were made on such record, 
there was a trial de novo in district 
court.—Tri-City Motor Transp. Co. 

V. Great Northern Ry. Co., 270 N. 

W. 100, 67 N.D. 119. 

77- N.D.—Tri-City Motor Transp. 
Co. V. Great Northern Ry. Co., su¬ 
pra. 

78- N.D.—^In re Russell, 281 N.W, 
239, 68 N.D. 447. 

Inquiry as to substantial evidence 
The power granted and the duty 
imposed on the court on such appeal 
are not satisfied by an inquiry as to 
whether there is substantial evidence 
in support of the decision or order 
of the commission, hut the duty of 
the court extends to weighing the 
evidence, and the exercise of inde¬ 
pendent judgment on the evidence 
submitted and a determination as to 
where the weight or preponder¬ 
ance of evidence lies.—^In re Russell, 
supra. 

79. Ala.—^Avery Freight Lines v. 
Persons, 32 So.2d 886, 250 Ala. 40. 
Judgment on appeal is supervisory 
in character.—^Avery Freight Lines 
V. White, 18 So.2d 394, 245 Ala. 618, 
154 A.L.R. 732. 

Allowance of counsel fees 

Counsel fees were not allowable 
under statute to truck operators in 
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proceeding by railroads to review or¬ 
ders of commission granting certifi¬ 
cates to operate trucks, since orders 
did not involve violation of law by 
railroads or enforcement of any duty 
as common earner owing truck op¬ 
erators.—Chicago & N. W. Ry. Co. v. 
Verschingel, 268 N.W. 2. 197 Minn. 
580. 

80. Ala.—^Avery Freight Lines v. 
Persons, 32 So.2d 886, 250 Ala. 40. 

Iowa.—^Application of Waterloo, C. F. 
& N. Ry. Co., 220 N.W. 310, 206 
Iowa 238. 

Mo.—State ex rel. and to Use of 
Henson v. Brown, 31 S.W.2d 208, 
326 Mo, 230—State ex rel. Detroit- 
Chicago Motor Bus Co. v. Public 
Service Commission, 23 S.W.2d 115, 
324 Mo. 270—State ex rel. Potash- 
nick Truck Service v. Public Serv¬ 
ice Commission, App., 129 S.W.2d 
69. 

Harmless error Is not cause for 
reversal.—^Railroad Commission of 
Texas v. Southwestern Greyhound 
Lines, Civ.App., 92 S.W.2d 296, re- 
I versed on other grounds Southwest 
Greyhound Lines v. Railroad Com¬ 
mission of Texas, 99 S.W.2d 263, 128 
Tex. 660, 109 A.L.R. 1235. 

81. Iowa.—^Application of Waterloo, 
C. F. & N. Ry. Co., 220 N.W. 310, 
206 Iowa 238. 

Mo.—State ex rel. and to Use of 
Henson v. Brown, 31 S.W.2d 208, 
326 Mo. 230—State ex rel. Detroit- 
Chicago Motor Bus Co. v. Public 
Service Commission, 23 S.W.2d 115, 
324 Mo. 270. 

Tex.—^Army Post Bus Lines v. Rail- 
I road Commission, Civ.App., 168 S. 

I W.2d 872, error refused. 

I Amendment or modification of order 
i by commission see infra S 96. 
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curing the required certificate from the commis- 
sion.82 The court may, however, award a certifi¬ 
cate without referring the cause back to the com¬ 
mission where such authority is conferred on the 

court by statute.^2 

Rejiiand. Under some statutes the court may, 
in advance of judgment and on a sufficient showing, 
remand the cause to the commission for the purpose 
of taking additional testimony or other proceed- 
ings.S^ Where authorized by the statute, the court 
on reversing or setting aside the order of the com¬ 
mission may remand the cause to the commission, 
and the cause is to be remanded in the manner and 
for such purposes as the statute directs.^^ Where 
the statute authorizes the court to remand the cause 
to the commission for such further action as it may 
desire to take, the court may not direct the com¬ 
mission as to what action to take;S'7 but, where 
authorized by statute, the court may reverse and 
direct the commission to carry out its mandate if 
the result on review is different from that reached 
by the commission.88 Where a certificate is grant¬ 
ed by the commission on a finding of public con¬ 
venience without a finding of public necessity, it has 
been held that the order of the commission should 
be set aside without remanding the cause to the 
commission for further proceedings.^^ 

ConsfmcHon and effect of pidgmcnt. A decree 
or judgment adjudging that the carrier is entitled to 
a certificate is in effect a decree setting aside the 


order of the commission denying an application for 
a certificate.90 Where a judgment setting aside 
an order of the commission granting a certificate 
provides that it should be without prejudice to 
further proceedings by the commission on notice, 
further hearings and an order granting or denying 
the application may be had.®^ The fact that a 
portion of the court’s judgment or decree on re¬ 
view of the commission’s order is invalid does not 
necessarily invalidate the entire decree or judg- 

ment.^2 

Under some statutes, where an order denying a 
certificate is set aside by the court as arbitrary for 
reasons which do not affect the inherent right to 
the certificate, the application is reopened before 
the commission to be heard and determined on its 
merits but, where the adjudication is on the 
merits of the application and the order denying the 
certificate is set aside on the ground that applicant 
is entitled to a certificate as a matter of law, noth¬ 
ing is left for the commission to pass on and the du¬ 
ty of granting the certificate devolves on the com- 
mission.9^ Where the order of the commission 
denying an application is set aside by the court 
without being remanded to the commission for fur¬ 
ther proceedings in accordance with the direction 
of the court, the case is before the commission for 
further proceedings without direction from the 
court; but the decree of the court becomes the 
law of the case and the commission cannot on a 
subsequent hearing deny the application if the facts 


82. Ala.—Avery Freight Lines v. 
Persons, 32 So.2d 886, 250 Ala. 40. 

83. W.Va.—Moiiongahela West Penn 
Public Service Co. v. State Road 
Commission of West Virginia, 139 
S.E 744, 104 WVa. 183, error dis¬ 
missed State Road Commission of 
West Virginia V. Monongahela West 
Penn Public Service Co., 49 S.Ct. 
35, 278 U.S. 5C4, 73 L.Ed. 508. 

84. Ala.—Avery Freight Lines v. 
Persons, 32 So.2d 886, 250 Ala. 40 

Ky.—Southeastern Greyhound Lines 
V. Goodlette, 194 S.W.2d 510, 302 
Ky. 261. 

Ability of existing carriers to fur¬ 
nish service 

Where answers of existing carriers 
opposing competing earner’s applica¬ 
tion for certificate raised question of 
right of existing carriers to render 
whatever service convenience and ne¬ 
cessity might require, failure of com¬ 
mission to find that existing carriers 
were unable to render all of services 
necessary for the people of the ter¬ 
ritory which they served, or that 
existing carrier which made offer to 
render service proposed to be ren¬ 


dered by competing carrier was un¬ 
able to render such service, the cause 
was required to be remanded to the 
commission to take additional testi¬ 
mony and make additional findings 
on those questions—Chicago & West 
Towns Rys. v. Illinois Commerce 
Commission, 48 N.E 2d 320, 383 Ill. 
20 . 

Clarification. 

Case may be remanded for the 
purpose of affording the board an 
opportunity to clarify its decision — 
Capaldo v. Public Utility Hearing 
Board, 38 A.2d 649, 70 R.L 356. 

To allow full aud complete hearing 
Ky —Hazard-Hyden Bus Co. v. Black, 
169 S.W.2d 21. 293 Ky. 379. 

85. Mo.—State ex rel. Detroil-Chica- 
go Motor Bus Co. v. Public Service 
Commission, 23 S.W,2d 115, 324 Mo. 
270. 

Ohio.—Michele Transp. Co. v. Public 
Utilities Commission, 169 N.E. 440, 
121 Ohio St. 441. 

86. Mo.—State ex rel. Detroit-Chi- 
cago Motor Bus Co v. Public Serv¬ 
ice Commission, 23 S.W.2d 115, 
324 Mo. 270. 


87. Mo —State qx . rel. Detroit-Chi- 
cago Motor Bus Co. v. Public Serv¬ 
ice Commission, supra—Slate ex 
rel. Missouri, Kansas & Oklahoma 
Coach Lines v. Public Service Com¬ 
mission, 179 SW.2d 132, 238 Mo. 
App. 317—Stale ex rel. Crown 
Coach Co. V. Public Service Com¬ 
mission, 179 SW.2d 123, 238 Mo. 
App 287—State cx rel. Potashnick 
Truck Service v. Public Service 
Commission, App., 129 S.W.2d 69. 

88. U.S.—Lane v. Whitaker, D.C. 
Conn., 275 F. 476. 

89. Ky—Cooper v. McWilliams & 
Robinson, 298 S.W. 961, 221 Ky. 
320. 

90. Ala.—^Avery Freight Lines v. 
Persons, 32 So.2d 886, 250 Ala. 40. 

91. Tex.—^North East Texas Motor 
Lines v. Texas & Pacific Motor 
Transport Co., Civ.App., 159 S.W.2d 
926. 

9'2. Ala.—^Avery Freight Lines v. 
Persons, 32 So.2d 886, 250 Ala. 40. 

93. Tex.—^North Texas Coach Co. v. 
Morten, Civ.App., 92 S.W 2d 263. 

94. Tex.—^North Texas Coach Co. v. 
Morten, supra. 
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remain substantially the same as those appearing on 
the former hearing before the commission.A 
judgment reversing an order of the commission 
granting a certificate is not res judicata on the ques¬ 
tion of the propriet 3 ' of granting a certificate on a 
subsequent application where the conditions at the 
time of the filing of the subsequent application are 
differentin the event of changed conditions the 
commission has continuing authority to hear evi¬ 
dence and determine the question.^? 

Injunctive relief. On review of an order of the 
commission granting a certificate it has been held 
that injunctive relief mRy not be awarded by the 
court,but it has also been held that the court has 
power to issue an injunction restraining the com¬ 
mission from taking further action pending review 
by the court^^ qj- restrain operations by the 
party to whom a certificate has been granted.^ 

(4) Review of Judgment of Lower Court 

The Judgment of a lower court on a review of an 
order of the commission granting or denying a certifi¬ 
cate of public convenience and necessity to operate a 
motor carrier may be reviewed by a higher court in the 
manner and to the extent authorized by the constitution 
or statutes. 

The judgment of a lower court on a review of an 
order of the commission granting or den^fing a 
certificate of public convenience and necessity to 
operate a motor carrier may be reviewed by a high¬ 
er court where a review is authorized by the con¬ 
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stitution or statutes.^ The review is to be confined 
within such limits as the statutes may prescribe.^ 
The review is restricted to the record certified from 
the lower court and the higher court may' not con¬ 
sider a question not arising on such record.^ The 
insufficiency of the findings of the commission and 
of the lower court is not available w'here appellants 
did not request either one to make the findings more 
specific or to find on an\^ certain issue,^ The con¬ 
solidation of separate appeals in the higher court 
justifies a joint consideration of the t^vo cases for 
brevity and convenience.® 

I 

j When the determination of the commission is 
j upheld by the judgment of a lower court, there will 
be no reversal on a review’ by a higher court un¬ 
less there has been a clear abuse of discretion in 
the premises” or unless it is clear that the determi¬ 
nation is not supported by the evidence.® The 
question whether substantial evidence supports the 
findings of the lower court on review must be de¬ 
termined b\’ the higher court’s consideration of the 
testimony before the commission and it is not con¬ 
trolled by the opinion of the lower court.® The 
higher court will dismiss an appeal where the ques¬ 
tions presented are no longer justiciable.^^^ 

Under some statutes on appeal to a higher court 
the higher court reviews all the evidence and makes 
such findings of fact and law” as it may deem just, 
proper, and equitable.^^ Under such statutes the 
hearing is de novo on the record made before the 


95. Ala.—^Avery Freight Lines v. 
Persons, 32 So.2d 886, 250 Ala. 40. 

96. Ark.—Southwestern Greyhound 
Lines v. Missouri Pac. Transp. Co., 
200 SW.2d 772, 211 Ark. 295. 

97. Ark.—^Missouri Pstcific Transp. 
Co. V. Gray, 167 S.W.2d 636, 205 
Ark. 62. 

98. Ky.—Cooper v. McWilliams & 
Robinson, 298 S.W. 961, 221 Ky. 
320. 

99. Tex.—^Railroad Commission of 
Texas v. North Texas Coach Co., 
Civ.App., 93 S.W.2d 268. 

1. Discretion of court 

Issuance of temporary injunction 
is within discretion of trial court.— 
Southwestern Greyhound Lines v. 
Railroad Commission of Texas, 99 S. 
W.2d 263, 128 Tex. 560, 109 A.L.R. 
1235. 

2. Ky—^Whitney v. Newbold, 109 S. 
W.2d 406, 270 Ky. 209. 

Where no appeal Is taken, judg¬ 
ment of lower court is binding.— 
North East Texas Motor Lines v. 
Texas & Pacific Motor Transport Co., 
'Tex.Civ.App., 159 S.'W.2d 926. 


Stay of order and lower conrt’s judg¬ 
ment 

Minn.—State v. Lefebvre, 215 N.W. 
188, 172 Minn. 601. 

3, Ky.—Whitney v. Newbold, 109 S. 
W'.2d 406, 270 Ky. 209. 

Tex.—^Victory Truck Line v. Red 
Arrow Freight Lines, Civ.App., 186 
S.W.2d 98, refused for w'ant of 
merit. 

Higher court is not administrative 
board to determine de novo ques¬ 
tions made as to justice or reason¬ 
ableness in granting certificate.— 
Hoover Motor Exp. Co. v. Taylor, 203 
S.W.2d 366, 185 Tenn. 88. 

4. N.D.—^In re Russell, 281 N.W. 
239, 68 N.r>. 447. 

Additional or newly discovered evi¬ 
dence 

Questions relating to introduction 
of additional and newly discovered 
evidence in such proceeding must be 
presented in first instance to the 
commissioners.—^In re Russell, supra. 

rinding of trial conzt, not attacked, 
that only service applied for was 
needed by government foreclosed 
that issue against protestants.—^Vic¬ 
tory Truck Line v. Red Arrow 
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Freight Lines, Tex.Civ.App., 186 S. 
W.2d 98, refused for w^ant of merit. 

5. Minn.—Chicago & N. W. Ry. Co. 

V. Verschingel, 268 N.W. 2. 197 
Minn. 580. 

6. Ill.—-Black Hawk Motor Transit 
Co. V. Illinois Commerce Commis¬ 
sion, 48 N.E.2d 341, 383 Ill. 57. 

7. Ky.—Southeastern Greyhound 

Lines v. Taylor, 209 S.W.2d 330, 
306 Ky. 767. 

8 - Ky. — ^Hazard-Hyden Bus Co. v. 
Black, 192 S.W.2d 195, 301 Ky. 426 
—Short Way Lines v. Black, 182 S. 

W. 2d 17, 298 Ky. 67—Barnes v. 
Consolidated Coach Corporation, 3 
S.W.2d 1087, 223 Ky. 465. 

9. Miss.—Tri-State Transit Co. of 
Louisiana v. Dixie Greyhound 
Lines, 19 So.2d 441, 197 Miss. 37. 

10. Ill.—^Railway Express Agency v. 
Illinois Commerce Commission, 28 
N.E2d 116, 374 Ill. 151. 

Wash.—State ex rel. Olympic Penin¬ 
sula Motor Freight Co. v. Valley 
Milk Transp., 48 P,2d 208, 183 
Wash. 329. 

11. Ark.—Missouri Pacific Railroad 
Co. V. Williams, 148 S.W.2d '644, 
201 Ark. 895. 
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commission and on review by the lower court.^^ 
The hig'her court, however, accords due deference 
to the findings of the commissions^ and the findings 
will not be disturbed unless they appear to be con¬ 
trary to a preponderance of the evidence.s^ 

I, Proceedings to Set Aside Order of Commis¬ 
sion 

Where authorized by statute, an action or proceeding 
may be maintained to set aside or vacate an order of the 
commission granting or denying a certificate of public 
convenience and necessity. 

An action or proceeding to set aside or vacate an 
order of the commission granting or refusing a cer¬ 
tificate of public convenience and necessity to op¬ 
erate a motor carrier may be brought under the 
general statutes authorizing actions or proceedings 
to set aside or vacate invalid or unauthorized or¬ 
ders and regulations of the commission.^® it has 
been held that the proceeding is not an appeal from 
the decision of the commission, but is a new and 
independent action.^i-® 

A proceeding to set aside the order of the com¬ 
mission will not lie until the conditions precedent 
prescribed by the statute are fulfilled,!'^ such as 
the filing of a motion for a rehearing before the 
commission within the time prescribed.^s 


Persons entitled to sue,* parties. Such persons 
as are designated by the statute may maintain the 
action to set aside the order of the commission,!9 
such as any party in interest. 20 

Time to sue and limitations. A proceeding to 
set aside the order of the commission must be com¬ 
menced within the time limited by the statute,2l 
as within a specified time after^ a rehearing is 
granted or denied .22 

Grounds. The action or proceeding to set aside 
the order of the commission may be maintained on 
such grounds as are enumerated by the statute, 2 3 
such as on the ground that the order is insufficient, 
unreasonable, or unlawful.24 

Pleading. Leave to amend the complaint will be 
denied where the amendment is unnecessary.2'5 

Trial and evidence. The trial of the action to 
set aside the order must be conducted in such man¬ 
ner as the statute may prescribe.26 Under some 
statutes the trial is not a trial de novo27 and the tes¬ 
timony which may be offered before the trial court 
is limited to that which has been produced before 
the commission.23 Under other statutes, however, 
the trial is de novo2 9 and on such evidence as may 


12. Ark.—Schulte v. Southern Bus 
liines. 199 S.W.2d 742, 211 Ark. 
200—^^Santee v. Brady, 189 S.'W.2d 
907, 209 Ark. 224—Potashnick Lo¬ 
cal Truck System v. Pikes, 165 S. 
W.2d 616, 204 Ark, 924—Taylo-r v. 
Black Motor Lines, 160 S.W.2d 859, 
204 Ark. 1—Potashnick Truck Serv¬ 
ice V. Missouri & Arkansas Transp. 
Co., 157 S.W.2d 612, 203 Ark. 506 
—Missouri Pacific Railroad Co. v. 
Williams, 14S S.W.2d 644, 201 Ark. 
895. 

13. Ark.—Schulte v. Southern Bus 
Lines, 199 S.W.2d 742, 211 Ark. 
200 . 

14. Ark.—^Potashnick Truck Service 
V. Missouri & Arkansas Transp. 
Co., 157 S.W.2d 512, 203 Ark. 606. 

16. U.S.—^Pordham Bus Corporation 
V. U. S., D.CN.T., 41 FSupp. 712. 
Ana.—Corporation Commission v. 
Southern Pac. Co., 191 P.2d 719— 
Corporation Commission v. People’s 
Freight Line, 16 P.2d 420, 41 Anz, 
158. 

Ind.—Chicago & Calumet Dist. 
Transit Co. v. Public Service Com¬ 
mission of Indiana, 37 N.E.2d 271, 
110 Ind.App. 137. 

Kan,—^Atchison, T. & S. P. Ry. Co. v. 
Public Service Commission of Kan¬ 
sas. 288 P. 755, 130 Kan. 777. 

Nev.—^Nevada-California Transp. Co. 
v. Public Service Commission of 
Nevada. 103 P.2d 43, 60 Nev. 310, 
adhered to Nevada-California 


Transp. Co. v. Public Service Com¬ 
mission, 108 P.2d 850, 60 Nev. 310. 
N.M.—Harris v. State Corporation 
Commission, 129 P.2d 323, 46 N.M. 
352. 

Proceedings to set aside orders of 
public utility commissions general¬ 
ly see the C.J.S. title Public Util¬ 
ities § 66, also 61 C.J. p 82 note 
86 et seq. 

G'eueral statute held not repealed 
by enactment of Motor Vehicles Car¬ 
riers Act.—^Public Service Commis¬ 
sion et al. V. First Judicial District 
Court of Ormsby County, 85 P.2d 70, 
59 Nev. 91. 

16. Ariz.—Corporation Commission 
of Arizona v. People’s Freight Line, 
16 P.2d 420, 41 Anz. 158. 

Kan.—^Atchison, T. & S. P. Ry. Co. 
V. Public Service Commission of 
Kansas, 288 P. 755 , 130 Kan. 777. 

17. Ariz,—Corporation Commission 
V. Southern Pac. Co., 191 P.2d 719. 

18. Ariz.—Corporation Commission 
V. Southern Pac. Co., supra. 

19. Anz.—Corporation Commission 
of Arizona v. People’s Freight 
Line, 16 P,2d 420, 41 Ariz. 158. 

20. Ariz.—Corporation Commission 
of Arizona v. People’s Freight 
Line, supra. 

Other carrier 

Common carrier operating motor 
vehicles had right to bring action to 
set aside order of commission grant¬ 
ing a certificate to competing com- 
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I mon carrier, on ground that order 
was unsupported by any substantial 
evidence and that the order was arbi¬ 
trarily made by the commission — 
Consolidated Preighlways v. U. S., D. 
C.Utah, 34 P.Supp 576. 

21. Ariz.—Corporation Commission 
V. Southern Pac. Co., 191 P.2d 719. 

22. Action held timely 

Ariz.—Corporation Commission v. 
Southern Pac. Co., supra. 

23. Ind.—Chicago & Calumet Dist. 
Transit Co. v. Public Service Com¬ 
mission of Indiana, 37 N.E.2d 271, 
110 Ind.App. 137. 

24. Ind.—Chicago & Calumet Dist. 
Transit Co. v. Public Service Com¬ 
mission of Indiana, supra. 
'^Unreasonable/’ means capricious, 

arbitrary or confiscatory.—Harris v. 
State Corporation Commission, 129 
P.2d 323, 46 N.M. 352. 

25. U.S.—Consolidated Freightways 
V. U. S., D.C.Utah, 34 P.Supp. 57'6. 

20. Kan.—^Atchison, T. & S. P. Ry. 
Co. V. Public Service Commission 
of Kansas, 288 P. 755, 130 Kan. 
777. 

27, N.M.—Harris V. State Corpora¬ 
tion Commission, 129 P.2d 323, 46 
N.M. 352. 

28, N.M.—^Harris v. State Corpora¬ 
tion Commission, supra. 

29, Ariz.—Corporation Commission 
of Arizona' v. People’s Freight 
Line, 16 P.2a 420, 41 Ariz. 168. 
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be proper, and not merely on a review of the evi- J 
dence before the commission.^O 

The burden is on plaintiff to show that the deter¬ 
mination of the commission is unreasonable and un¬ 
lawful,31 and in various cases the record or evi¬ 
dence has been held sufficient to justify the judg’- 
ment of the trial court setting aside the order of 
the commission as unlawful or unreasonable, 32 or 
insufficient to warrant the conclusion that the order 
of the commission was unlawful or unreasonable.33 

Determination av^ disposition. The statutes usu¬ 
ally vest a wide discretion in the commission in 
granting or denying certificates, as considered su¬ 
pra § 86a, and, unless an abuse of discretion is 
shown, or some unlawfulness on the part of the 
commission, the courts may not interfere to sub¬ 
stitute their judgment for that of the commission.34 
Before the court can say that a determination or or¬ 
der of the commission is unreasonable it must ap¬ 
pear that there was no substantial evidence to sup¬ 
port the findings of fact on which the determination 
or order rested.^® Where plaintiff does not con¬ 
tend that the findings of the commission lack evi¬ 
dentiary support and he has not placed before the 
court the record on which the findings were made, 
the court is relieved of reviewing the evidence and 
may decide the case on the face of the commission’s 


reports.-^ Where, however, the trial is de novo on 
such evidence as may be proper, the trial court is 
not bound by the rule foIloTved on appeal that if any 
reasonable evidence sustains the order of a lower 
I tribunal an appellate court will not consider and 
I review the weight of the evidence or the inferences 
; drawn therefrom; the trial court has the right to 
i form its own judgment as to the conclusion to be 
; drawn from the evidence.^^ 

■ When authorized by statute, the court may grant 
* relief by injunction.38 

§ 93. - Proceedings for Violation of Pro¬ 

visions Relative to Certificate 

a. In general 

b. Hearing and determination 

c. Review 

d. Enforcement; enjoining enforcement 
a. In G-eneral 

Some statutes authorize the public service commission 
to hear and determine complaints that a motor vehicle 
operator is operating as a common carrier without hav¬ 
ing secured a certificate of public convenience and 
necessity, and to order such operator to cease and desist 
operation. 

Under some statutes the public service commis¬ 
sion is authorized to hear and determine complaints, 


Kan.—Atchison, T. & S. F. Ry. Co. v. ^ 
Public Service Commission of Kan¬ 
sas, 288 P. 755, 130 Kan. 777. 

30. Ariz —Corporation Commission 
of Arizona v. People's Freight 
I-ine. 16 P.2d 420, 41 Ariz. 158. 
Transmission of evidence to conunis- 
sion 

(1) Under some statutes if, on the 
trial, evidence is introduced by plain¬ 
tiff which is different from that of¬ 
fered on the hearing before the com¬ 
mission, or additional thereto, the 
court, in the absence of a contrary 
stipulation, shall, before proceeding 
to judgment, transmit a copy of such 
evidence to the commission and shall 
stay further proceedings in the ac¬ 
tion for a designated period from 
the date of transmission. On receipt 
of such evidence the commission 
shall consider it, and may alter, 
modify, amend, or rescind its order, 
and shall report its action to the 
court within ten days from receipt 
of such evidence.—^Nevada-California 
Transp. Co. v. Tonopah & Goldfield 
R. Co., 97 P.2d 433, 60 Nev. 14. 

(2) Under such statute, in action 
to vacate commission’s order, w^here 
evidence was transmitted by trial 
court to the commission, as provided 
by statute, trial court did not act 
arbitrarily in allowing commission 


more than ten days from transmis¬ 
sion of evidence to report its action 
thereon to trial court, and in staying 
proceedings beyond the statutory 
period, where commission within ten 
days informed court that it was un¬ 
able to report its action on order be¬ 
cause one of members was out of { 
the state on state business, and com- j 
pany made no objection.—^Nevada- 
Califomia Transp. Co. v. Public Serv¬ 
ice Commission of Nevada, 103 P.2d 
43, 60 Nev. 310, adhered to Nevada- 
California Transp. Co. v. Public 
Service Commission, 108 P,2d 850, 
60 Nev. 310. 

(3) Under such statute, where 
commission rescinded certificate aft¬ 
er evidence produced at trial of ac¬ 
tion to set aside order was trans¬ 
mitted by trial court to the commis¬ 
sion, the trial court could not deter¬ 
mine validity of rescission of certifi¬ 
cate.—Nevada-California Transp. Co. 
V. Tonopah & Goldfield R. Co., supra. 
31- Ariz.—Corporation Commission 
of Arizona v. People's Freight Line, 
16 P.2d 420, 41 Ariz. 158. 

Ind.—Chicago & Calumet Dist. Trans¬ 
it Co. V. Public Service Commission 
of Indiana, 37 N,E,2d 271, 110 Ind. 
App. 137. 

N.M.—^Harris v. State Corporation 
Commission, 129 P.2d 323, 46 N.M. 

I 352. 


32 . Ariz.—Corporation Commission 
V. Southern Pac. Co., 191 P.2d 719. 

33. Ind.—Chicago & Calumet Dist. 
Transit Co. v. Public Service Com¬ 
mission of Indiana, 37 N.E.2d 271, 
110 Ind.App. 137. 

N.M.—^New Mexico Transp. Co. v. 
State Corp. Commission, 178 P.2d 
580, 51 N.M. 59—Harris v. State 
Corporation Commission, 129 P.2d 
323, 46 N.M. 352. 

34 - Ind.—Pennsylvania Greyhound 
Lines of Indiana v. Public Service 
Commission. 27 N,E.2d 348, 217 Ind. 
221—Chicago & Calumet Dist. 
Transit Co. v. Public Service Com¬ 
mission of Indiana, 37 N.E 2d 271, 
110 Ind.App. 137. 

Kan.—Southern Kansas Stage Lines 
Co. v. Public Service Commission, 
11 P.2d 985. 135 Kan. 657. 

35 . Ind.—Chicago & Calumet Dist. 
Transit Co. v. Public Service Com¬ 
mission of Indiana, 37 N.B.2d 271, 
110 Ind.App. 137. 

38. U.S.—^Pordham Bus Corporation 
V. U.- S., D.C.N.T., 41 P.Supp. 712. 

37 . Ariz.—Corporation Commission 
of Arizona v. People's Freight 
Line, 16 P.2d 420. 41 Ariz. 158. 

38. N.M.—^New Mexico Transp. Co, 
V. State Corp. Commission, 178 P.2d 
580, 51 N.M. 59. 
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made either by it on its own motion or by other 
proper parties, that a motor vehicle operator is op¬ 
erating as a common carrier without having first 
procured a certificate of public convenience and ne¬ 
cessity,39 and to order such operator to cease such 
operation until there has been compliance with the 
statutory requirement but such action on the 
part of the commission is possible only when the 
statute authorizes it.^^ Such action, when author¬ 
ized, may be taken notwithstanding the company 
against which complaint is made is not required to 
obtain such a certificate for a portion of its route,^3 
or part of its traffic is interstate and the commis¬ 
sion may order a preexisting company to cease from 
operating as a transportation company without a 
certificate, between certain points, as to which it 
had acquired no rights prior to the enactment of 
the statute.^^ Delay of a competing carrier before 
complaining will not prevent the commission from 
taking action to rectify illegal operation.^^ An or¬ 
der to desist from operation under a void order au¬ 
thorizing such operation is not an alteration, amend¬ 
ment, or revocation of the carrier’s certificate.'^'® 

Notice and opportunity to he heard need not be 
given defendant, whose application for a certificate 


was denied after hearing, and whose appeal from 
such order is pending.^'^ 

Pleading. A complaint before the public service 
commission against an operator for operating public 
service motor vehicles, as a common carrier, with¬ 
out a certificate of public convenience and neces¬ 
sity, need not be drawn with technical accuracy 
it is sufficient if the facts are stated in the com¬ 
mon language of the people in such a manner 
as clearly to disclose to respondent the grounds 
on which the jurisdiction of the commission is in- 
voked.^3 If the facts stated in the complaint do not 
inform respondent that he is charged with being a 
common carrier, he should so state in his answer ;'59 
and, if he discloses by his answer that he is charged 
in the complaint with being a common carrier of 
passengers, and he specifically denies that he is such 
a common carrier, he thus clearly defines the issue, 
and he cannot afterward take advantage of any de¬ 
fect in the complaint which does not go to the mer¬ 
its and which does not mislead him.®^ 

Suspension of operation under certificates of con¬ 
venience and necessity may be ordered by the com¬ 
mission as punishment for violation of the terms of 
the certificate, under statutes so providing. 


39. Cal.—Coast Truck Line v Stale 
R. Commission, 215 P. 898, 191 Cal. 
257. 

Kan.—Baldwin v. State Corporation 
Commission, 56 P.2d 453, 143 Kan. 
580. 

42 C.J. p 892 note 81, 

40. Mo.—State ex rol Orschein Bros. 
Truck Lines v. Public Service Com¬ 
mission, 110 S.W.2d 364, 232 Mo 
App. 605. 

Pa—York Motor Express v. Public 
Service Commission, 96 Pa.Super. 
174—Erb V. Public Service Com¬ 
mission of Pennsylvania, 93 Pa. 
Super. 421. 

42 C.J. p C93 note 92. 

41. TJ.S.—Madden Bros. v. Railroad 

& Warehouse Commission of Min¬ 
nesota, D.C Minn,, 43 F.2d 236, ap¬ 
peal dismissed, C C.A., 49 P.2d 

1080. 

Minn—Murphy Motor Freight Lines 
V. Weiss, 267 N.W. 495, 197 Minn. 
473. 

Assumption of jui-isdiction 
Where the commission has no au¬ 
thority to issue a cease and desist 
order, neither assumption of juris¬ 
diction by railroad commission nor 
finding that carrier was common car¬ 
rier can operate as res judicata of 
carrier’s claim of immunity from re¬ 
quirement of certificate of public 
convenience.—Madden Bros. v. Rail¬ 
road & Warehouse Commission of 
Minnesota, D C.Minn., 43 P.2d 236. 
appeal dismissed, C.C.A., 49 P.2d 

1080. 


Railroad using motor vehicles 
Under a statute specifically rest¬ 
ing such jurisdiction in it, on com¬ 
plaint of a competitor for an order 
to cease operating, the utilities com¬ 
mission may determine whether rail¬ 
road transporting property in motor 
vehicles is motor transportation com¬ 
pany subject to Motor Transporta¬ 
tion Act—New York Cent. R. Co. v. 
Public Utilities Commission of Ohio, 
170 N.E. 574, 121 Ohio St 588. 

42. Cal,—Motor Transit Co. v. State 
R Commission, 209 P. 586, 189 Cal. 
573. 

42 C.J. p 692 note 82. 

43. Ohio—New York Cent. R. Co. v. 
Public Utilities Commission of 
Ohio. 170 N.E. 574, 121 Ohio St. 588. 

Froliihitiug operation as private car. 
rier 

Public service commission was 
warranted in ordering common car¬ 
rier of goods by trucks in inter¬ 
state commerce within the state to 
cease and desist transporting in same 
trucks any goods in intra-state com¬ 
merce within the state, notwith¬ 
standing earner professed to trans¬ 
port goods in intra-state commerce 
as private carrier, and carrier’s fail¬ 
ure to obey such cease and desist 
orders was violation of Public Serv¬ 
ice Company Law.—Hubert v. Public 
Service Commission, 180 A. 23, 118 
Pa.Super. 128. 


R. Commission, 209 P. 586, 189 Cal. 
573. 

42 C.J. p 693 note 93. 

45. Ohio.—Maurer v. Public Utilities 
Commission, 25 N.E.2d 944, 136 
Ohio St. 365. 

40. Ohio—Ohio Transit Co. v. Pub¬ 
lic Utilities Commission of Ohio, 
164 NE 762, 119 Ohio St. 527 

47. Ill.—People ex rel. Illinois Com¬ 
merce Commission v. Dohrn Trans¬ 
fer Co., 2 N.E.2d 89, 363 Ill. 232. 

4C. Pa.—Damiani v. Public Service 
Commission, 73 Pa.Super. 37. 

4J. Pa—^Damiani v. Public Service 
Commission, supra. 

42 C.J. p 692 note 85. 

Coxuplalut held sufflcleut 

Pa.—Philadelphia Ass'n of Wholesale 
Opticians v. Pennsylvania Public 
Utility Commission, 30 A.2d 712, 
152 Pa.Super. 89—Ryan v. Pennsyl¬ 
vania Public Utility Commission, 
17 A.2d 637, 143 Pa.Super. 517, cer¬ 
tiorari denied 62 S.Ct. 80, 314 US. 
640, 86 LEd. 514. 

42 C.J. p 692 note 85 [a]. 

50. Pa—Damiani v. Public Service 
Commission, 73 Pa.Supcr. 37. 

51- Pa.—Damiani v. Public Service 
Commission, supra. 

52. Tex.—Railroad Commission of 
Texas v. Winkle, Civ.App., 57 S 
W.2d 287, affirmed Texas & Pacific 
Motor Transp. Co. v. Railroad Com¬ 
mission of Texas, 73 S.W.2d 509, 
124 Tex. 126. 


44. Cal.—Motor Transit Co. v. State 
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"b. Hearing and Determination r 

Qn the hearing, where sufficient evidence is adduced 
to support a finding of uniawful operation without a cer¬ 
tificate of pubiic convenience and necessity, the commls- \ 
Sion may issue a cease and desist order. ! 

On the hearing, where it is found on sufhcient 
evidence that a motor transportation company is 
unlawfully operating without a certihcate of public ; 
convenience and necessity as required by statute the j 
commission may issue an order to cease and de- j 
sist.03 Where such a hearing is had on a complaint ' 
containing sufficient allegations, which are admit- | 
ted by defendant, the commission may rule without 
further inquiry.54 In determining w’hethcr a cease 
and desist order should issue, the commission may 
consider the carrier’s statements in prior applica¬ 
tions and the sworn testimony in support of such 
applications.®5 A stipulation of facts may not he 
regarded as a substitute for evidence.®® Whether 
the carrier is operating as a common carrier or as 
a private motor carrier is a question of fact,®^ and, 
in determining such question, both interstate and 
intra-state transportation of the operator may be 
considered.®® On such a hearing the credibility' of 
witnesses is for the commission as a fact finding 
body.®® 

The commission may lawfully provide in a cease 
and desist order that it should become effective with¬ 
in a specified number of days,®® and it has been 
held that the order need not have been served on 
defendant to be effective.®^ 


In a proper case the commission may correct an 
order by a nunc pro tunc order.®^ 

c. Heview 

Findings and decisions of the board or commission In 
proceedings for violations of statutes with respect to 
certificates cf public convenience and necessity may be 
reviewed, but will not be disturbed where supported by 
evidence, unless unreasonable or arbitrary and unlawful. 

On a proceeding to review findings and decisions 
of a board or commission in proceedings for viola¬ 
tions of statutes with respect to certificates of pub¬ 
lic convenience and necessity, the reviewing court 
must determine whether the findings of the commis¬ 
sion are supported by the evidence.®® Findings 
supported by evidence will not be interfered with 
on appeal from an order to- cease and desist,®^ and 
an order which is not unreasonable or unlawful will 
not be disturbed;®® but an order holding certain 
owners to be common carriers and commanding 
them to desist from operation until a certificate of 
public convenience is obtained will be reversed 
where there is no evidence to show that such own¬ 
er has operated as a common carrier or in violation 
of the public service company law.®® Since a con¬ 
clusion that a carrier has operated as a common 
carrier is a legal conclusion, it has been held that 
such a determination is not reviewable i®*^ but, since 
a finding that a carrier was operating between fixed 
termini or over a regular route is a finding as to a 
fact essential to the jurisdiction of the commission, 
such a conclusion is reviewable to the extent of de¬ 


ss. U.S.—Finn v. Railroad Commis¬ 
sion of State of California, D.C. 
Cal., 2 F.Supp. 891. 

Cal —George v. Railroad Commission, 
27 P.2d 375, 219 Cal. 451—Holmes 
V. Railroad Commission of Cali¬ 
fornia, 242 P. 486, 197 Cal.App. 627. 
Ohio.—Motor Freight v. Public Util¬ 
ities Commission of Ohio, 181 N.E. 
479, 125 Ohio St. 349—C. Sheets & 
Sons V. Public Utilities Commis¬ 
sion of Ohio, 178 N.E. 416, 124 Ohio 
St. 343. 

Pa.—Ryan v. Pennsylvania Public 
Utility Commission, 17 A.2d 637, 
143 Pa.Super. 517, certiorari denied 
62 S.Ct. 80. 314 U.S. 640, 86 L.Ed. 
. 514—Masgai v. Public Service 
Commission of Pennsylvania, 188 
A. 599, 124 Pa,Super. 370—James v. 
Public Service Commission of Com¬ 
monwealth of Pennsylvania, 177 A. 
343, 116 Pa Super. 577—^Beatty v. 
Public Service Commission of Com¬ 
monwealth of Pennsylvania, 169 A. 
21, 110 Pa. Super. 461. 

Evidence held insufflcieiit 
Pa.—^Dairymen’s Co-op. Sales Ass'n 
V. Public Service Commission of 
Pennsylvania, 177 A. 770, 318 Pa. 
381, 98 A.Lr.R. 218—Phillips v. Pub¬ 


lic Service Commission, 191 A. 641, 
127 Pa.Super. 341. 

54. Cal.—Coast Truck Line v. State 
R. Commission, 215 P, 898, 191 Cal. 
257. 

55- Pa.—Beatty v. Public Service 
Commission of Commonwealth of 
Pennsylvania, 169 A. 21, 110 Pa. 
Super. 461—^Hoffman v. Public 
Service Commission, 99 Pa.Super. 
417. 

50. Pa.—^Nevin Bus Lines v. Pub¬ 
lic Service Commission, 99 Pa. 
Super. 370. 

57. Ohio.—C. Sheets & Sons v. Pub¬ 
lic Utilities Commission of Ohio, 
178 N.E. 416, 124 Ohio St. 343— 
New York Cent. R. Co. v. Public 
Utilities Commission of Ohio, 170 
N.E. 574, 121 Ohio St. 588. 

58. Pa.—Marshall v. Public Service 
Commission, 195 A. 475, 129 Pa. 
Super. 272. 

59. Pa.—^Nevin Bus Lines v. Public 
Service Commission of Pennsyl¬ 
vania^ 182 A. 80, 120 Pa.Super. 266. 

GO. Cal.—Ex parte Bray, 13 P.2d 
813, 125 CaLApp. 363- 

61. Cal.—parte Bray, supra. 
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62. Ohio.—Schuster v. Public Util¬ 
ities Commission, 40 N.E.2d 930, 
139 Ohio St. 458. 

63. Ohio.—C. Sheets & Sons v. Pub¬ 
lic Utilities Commission of Ohio, 
178 N.E. 416, 124 Ohio St. 343. 

Finding held supported 

Pa.—Nevin Bus Lines v. Public Serv¬ 
ice Commission of Pennsylvania, 
182 A. 80, 120 Pa Super. 266. 

Findings held not supported 

Cal.—Landis v. Railroad Commission, 
31 P.2d 345, 220 Cal. 470. 

Pa.—^Nevin Bus Lines v. Public Serv¬ 
ice Commission of Pennsylvania, 
182 A. SO, 120 PaSuper. 266. 

64. Pa.—^Ryan v. Pennsylvania Pub¬ 
lic Utility Commission, 17 A.2d 637, 
143 Pa.Super. 517, certiorari denied 
62 S.Ct. 80. 314 U.S. 640, 86 L.Ed. 
514. 

65- Kan.—^Baldwin v. State Corpora¬ 
tion Commission, 56 P.2d 453, 143 
Kan. 580. 

60. Pa.—Toth V. Public Serv. 

Commn., 73 Pa. Super. 217. 

42 C.J. p 693 note 2. 

67. Pa.—^Klawansky v. Public Serv¬ 
ice Commission of Pennsylvania, 
187 A. 248, 123 Pa.Super. 376. 
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termining whether there is substantial evidence to 
support it,®8 notwithstanding the statute provides 
that such a finding is final and not subject to re- 
view.®9 In reviewing a cease and desist order, 
if it is not supported by sufficient jurisdictional 
facts, it must be annulled,*^® but orders having the 
attributes of a judgment of a court of law are not 
subject to collateral attack.'^i On appeal from a 
cease and desist order to the district court, if the 
court makes findings of fact they must be supported 
by evidence. *^2 a decree entered against several 
defendants is not objectionable as ambiguous where 
the finding as to each defendant is definite and spe- 

cific.'^^ 

d. Enforcement; Enjoining Enforcement 

A cease and desist order may be enforced by ap¬ 
propriate proceedings, and enforcement may, in a proper 
case, be enjoined. 

If the order to cease and desist is obeyed, no fur¬ 
ther legal steps are necessary,^4 "btit, if the order is 
disregarded, process may be issued by a court to 
carry out and make effective the order of the com¬ 
mission,'^'® or court proceedings may be instituted by 
the commission to enjoin operation without such a 
certificate."^® In such a proceeding for an injunc¬ 
tion, the commission is not required, in order to 
make out a prima facie case, to introduce testimony 
to show that the roads in question have been cre¬ 
ated or established public highways, or to do more 
than to show their general use by the public for 
travel and, where in such proceeding defendant 
by his answer claims the right to such highways by 
virtue of the issuance to another of a certificate'of 
convenience and necessity, he in effect admits the 
roads to be legal highways and is estopped from 
claiming them to be otherwise.*^8 

Where the statute authorizes the commission to 


make whatever order may be necessary in the ex¬ 
ercise of its jurisdiction, but does not authorize it 
to enforce such order itself, an order requiring a 
company to cease operation without a certificate of 
convenience and necessity is not an unauthorized 
exercise of injunctive powers,*^9 since such order, if 
disobeyed, is not enforceable by the commission it¬ 
self, but serves as a basis on which the commission 
may institute court proceedings for its enforce¬ 
ment 80 

In a suit to enjoin enforcement of a cease and 
desist order, the burden is on plaintiff to show that 
the commission's findings on which the order was 
based were without support in the record.®^ 

A penalty or fine may be imposed in accordance 
with the provisions of the statute, in addition to 
the order to cease and desist.82 

§94. Particular Persons or Vehicles Affected 
by Special License and Certificate 

Regulations 

a. In general 

b. Public hack or taxicab 

c. Motorbusses 

d. Operation within or without munici¬ 

pality 

e. Persons or vehicles not subject to reg¬ 

ulations 

a. In General 

The requirements of a special license or permit with 
respect to public service motor vehicles and of a certifi¬ 
cate of public convenience and necessity ordinarily apply 
only to persons operating motor vehicles on a commercial 
basis as public or quasi-public carriers. 

The requirements of a special license or permit 
and license tax in respect of public service motor 


68. Cal.—^Holmes v. Railroadi Com¬ 
mission of California, 242 P. 486, 
197 Cal. '627. 

69. Cal.—^Holmeis v. Railroad Com¬ 
mission of California, supra. 

70. Cal —Landis v. Railroad Com¬ 
mission, 31 P.2d 345, 220 Cal. 470. 

71. Ala.—Smith v. State, 120 So. 471, 
218 Ala. 669. 

In action, to enjoin operations 
without a certificate, a finding: of 
commission that defendant operating: 
autotruck was common carrier is not 
subject to review.—Haynes v. Mac- 
Farlane, 279 P. 436, 207 Cal. 529. 

72. Minn.—Murphy Motor Freight 
Lines v. Weiss, 267 N.W. 495, 197 
Minn. 473. 

Evidence held sufflclent 
Minn.—Murphy Motor Freight Lines 
V. Weiss, supra. 


73. Cal.—Landis v. Railroad Com¬ 
mission, 31 P.2d 345, 220 Cal. 470. 

74. Cal.—Motor Transit Co. v. State 
R. Commission, 209 P. 686, 189 Cal. 
673. 

75. Cal.—^Motor Transit Co. v. State 
R. Commission, supra. 

76. Cal.—Motor Transit Co. v. State 
R. Commission, supra. 

42 C J. p 693 note 96. 

77. Utah.—^Public Utilities Commis¬ 
sion V. Jones, 179 P. 745, 54 Utah 
111 . 

78. Utah—Public Utilities Commis¬ 
sion V. Jones, supra. 

79. Cal.—^Motor Transit Co. v. State 
R. Commission, 209 P. 586, 189 Cal. 
673. 


80. Cal.—Motor Transit Co. v. State 
R. Commission, supra. 

Ill.—Danville, etc., R. Co. v. T. L. 
Clark Truck Co., 231 Ill.App. 339. 

81. U.S.—Oilwell Express Corpora¬ 
tion V. Railroad Commission of 
California, D.C.Cal., 11 P.Supp. 665. 

02. Pa.—Gornish v. Pennsylvania 
Public Utility Commission, 4 A.2d 
569, 134 Pa.Super. 565. 

Fine held proper 

Evidence sustained order of com¬ 
mission imposing a fine on partner¬ 
ship for engaging in intra-state car¬ 
riage of freight by trucks as common 
carrier without certificate of public 
convenience, in view of evidence that 
violations covered period of more 
than sixty days.—Gornish v. Penn¬ 
sylvania Public Utility Commission, 
supra. 
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vehicles and of a certificate of public convenience 
and necessity, ordinarily apply only to persons who 
operate motor vehicles on a commercial basis as 
public or quasi-public carricrs.S3 Thus, under some 
regulations a certificate of public convenience and 
necessity is required for, and may be limited to, mo¬ 
tor vehicle transportation companies which operate 
regularly between fixed termini and over a regular 
route,84 or which hold themselves out to the public 
as ready and willing to transport for all who may 
desire to use their facilities ;85 and the word 
“fixed,” as used in such a regulation, denotes pre¬ 
determination, establishment, and a degree of con¬ 
stancy and invariability.Such a requirement ap¬ 
plies to all persons who transport persons or prop¬ 
erty for compensation over any highway between 
fixed termini or over a regular route, and does not 
apply exclusively to “common carriers” as such 
term is technically defined nor does it apply to 
vehicles which are not regularly operated between 
fixed termini or over regular routes.^S 

Where an owner employs his motor vehicles part- 


I}' in the prosecution of his own business and part¬ 
ly in hauling for the public for hire, to the extent 
of malcing a partial dedication of such vehicles to 
the public service, to the extent of such public use 
he is a “common carrier,” and subject to such li¬ 
cense or permit regulations.^^ One who is in fact 
a common carrier cannot avoid the requirement of 
a certificate of public convenience and necessity by 
conducting his business in the form of a private 
carrier,sc) or by incorporation as a beneficial asso¬ 
ciation,9^ or by requiring passengers to sign rental 
contracts and membership cards.^- In determining 
whether a person is engaged in transporting prop¬ 
erty for hire within the meaning of a statute, it 
has been held to be immaterial that the compensa¬ 
tion which he receives from hauling is less than 
that which he receives from other work.®8 One 
who does regular hauling for certain patrons, with 
incidental hauling for many others, handling all 
kinds of merchandise, is a common carrier.®^ A 
statute requiring a franchise certificate where op¬ 
eration is between cities or towns does not apply to 
one who operates between a city or town and a 


83. Cal.—Forsyth v. San Joaquin 
Light & Power Corporation, 281 P. 
620, 208 Cal. 397. 

42 C J. p 693 note 6. 

Delivery of vehicle 

One who drives a motor vehicle for 
himself or another for the purpose 
of delivering the vehicle to some oth¬ 
er place has been held not within a 
motor carrier act,—Shires v. State, 
191 S.W.2d 475. 149 Tex.Cr. 88. 

Statute held valid as applicable 
only to common carriers.—State v. 
Inland Forwarding Corporation, 2 P. 
2d 8SS. 164 Wash. 412. 

Trausportatiou for hire or compeiLsa. 
tiou 

In statute purporting to levy li¬ 
cense tax on anyone transporting 
persons or property for hire or com¬ 
pensation, either directly or indirect¬ 
ly, the words “either directly or indi¬ 
rectly” refer as well to the word 
“hire” as to the word “compensation,” 
and the words “hire” and “compensa¬ 
tion” should be given the meaning or¬ 
dinarily conveyed by such words.— 
Hughson Condensed Milk Co. v. State 
Board of Equalization, 73 P.2d 290, 
23 CaI.App.2d 281. 

84. Iowa.—State ex rel. Board of 
Railroad Com’rs v. Thompson, 252 
N.W. 256, 217 Iowa 994—State v. 
Mercer, 246 N.W. 406, 215 Iowa 611. 

Minn.—State v. Boyd Transfer & 
Storage Co.. 209 N.W. 872, 168 
Minn. 190. 

Utah.—Public Utilities Commission 
of Utah V. Pulos, 286 P. 947, 75 
Utah 527. 

42 C.J. p 694 note 7. 

60 C. J.S.—22 


An. “estabUsdied route^” under stat¬ 
ute requiring certificate of conven¬ 
ience and necessity, is route having 
legal existence.—^Public Utilities 
Commission of Utah v. Pulos, supra. ■ 

85. Cal.—^Landis v. Railroad Com¬ 
mission, 31 P.2d 345, 220 Cal. 470. 
42 C.J. p 694 note 8. 

80. Minn.—State v. Boyd Transfer, 
etc., Co., 209 N.W. 872. 168 Minn 
190. 

Fixed termini 

(1) Since transportation of pas-; 

sengers between cities is a business ' 
conducted between fixed and regrular 
termini, an operator of motor bus 
cannot, by establishing routes ex¬ 
tending heyond either of those termi¬ 
ni, change nature of business as “be -1 
tween fixed and regular termini.”— 1 
Barrows v, Famum*s Stage Lines, 
150 N.E. 206, 254 Mass. 240. j 

(2) Termini for transportation« 
must be fixed, not ambulatory, and 
route must be regular, not change¬ 
able.—^North River Transp. Co. v. 
Denney, 271 P. 589, 149 Wash. 489. 

87. Wash.—State v. Price, 210 P. 

787, 122 Wash. 421. 

TraiLspoTtatioiL ot employees to and 
from work j 

A motor omnibus operator, hired 
and paid by a manufacturer for 
transporting employees between their 
home municipality and municipality 
where factory was located, was with¬ 
in statute providing for certificate 
of convenience licensing vehicles 
transporting passengers for hire, al¬ 
though not a common carrier at com- 
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mon law.—Short Line v. Quinn, 10 
N.E.2d 112, 298 Mass. 360. 

88. Cal.—Webb v. Boyle, 13 P.2d 
785, 125 CaLApp. 326. 

Iowa.—State ex rel. Board of Rail¬ 
road Corners V. Lischer Bros., 261 
N.W. 634, reversed on other 
grounds 272 N.W. 604, 223 Iowa 
588—State v. Lischer Bros., 246 N. 
W. 264, 215 Iowa 607—State v. 
Blecha & Owen Transfer, 239 N- 
W. 125, 213 Iowa 1269. 

N.C.—^Winborne v. Mackey, 174 S.E. 

577, 206 N.C. 554. 

42 C.J. p 694 note 11. 

89. Ohio.—Craig v. Public Utilities 
Commission, 154 N.E. 795, 115 Ohio 
St. 512. 

90 . U.S.—^Denver & R. G. W. Ry. Co. 
V. Linck, C.C.A.Utah, 56 F.2d 957. 

Freight hauling 

Fact that common carrier by truck, 
subsequent to injunction, terminated 
association with others purporting to 
transport freight under private con¬ 
tracts, but continued to haul freight 
to same consignees under contract 
with particular company, did not 
change operations from those of com¬ 
mon carrier, required to obtain cer¬ 
tificate.—^Denver & R. G. W. Ry. Co. 
V. Linck, supra. 

9L Okl.—^Hudgins r. State, 133 P. 
I 2d 231, 75 OkLCr. 446. 

92. Okl.—Hudgins v. State, supra. 

93. Fla.—Travis v. Pry, 190 So. 793, 
139 Fla. 522. 

94. Wash.—State v- Higgins, 283 P- 

! 1074, 166 Wash. 227. 
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place not a city or town,^'® or to one who goes 
through no cities or towns on his trips.® 6 

Particular persons or vehicles which have been 
held to come within the statutory provisions or reg¬ 
ulations relative to public service vehicles include 
ambulance operators,®7 co-operative associations, 
a corporation furnishing transportation to subscrib¬ 
ers of its stock,®® express agencies,^ freight for¬ 
warding companies,2 garbage collectors,® funeral 
cars,^ operators of vehicles used to transport auto¬ 
mobiles to automobile dealers and distributors,^ 
and wrecking automobiles used for towing disabled 
automobiles to defendant's garage for repair.® 
Where authorized by statute, a railroad is entitled 
to a limited certificate of public convenience nnd 
necessity permitting substitution of motor service 
for rail service for transportation between existing 
railroad stations.^ 

A licensing statute which requires anyone who 
transports persons or property “for hire or com¬ 
pensation directly or indirectly" to be licensed is not 
confined to common carriers and private contract 
carriers engaged in the business of transportation.® 


Since the “pick-up and delivery" service of an ex¬ 
press company in connection with its railway ex¬ 
press business is part of its duties as a common car¬ 
rier, its vehicles thus employed are subject to a li¬ 
censing provision as to vehicles used in the busi¬ 
ness of common or contract carriage.® A company 
which contracts with a municipal corporation to 
maintain and operate an auto service to and from the 
terminal of a ferry operated by the municipality, for 
the purpose of furnishing a transfer service for pas¬ 
sengers going to and from the ferry, and which must 
carry all persons up to the limit of its capacity who 
present themselves for carriage to or from the ferry 
landing, is a common carrier of passengers so as to 
require the obtaining of a permit before engaging in 
business,^® and it is not relieved from such require¬ 
ment by reason of the fact that its service is con¬ 
ducted as an integral part of a ferry system operated 
by the municipality, since the municipality like every 
other corporation or person must act within the 
law. 

Contract carriers. Under some statutes, a con¬ 
tract carrier must procure a certificate of public 
convenience and necessity,i® and, under other stat¬ 


es. N.C.—Winborne v. Mackey, 174 
S.E. 577, 206 KC. 654. 

98. Ark.—Slate v Haynes, 300 S.W. 

380, 175 Ark. 645 
Sig'lit-seeing' bus operator 
Ark—State v. Haynes, supra. 

One operating* taxicab .between hotels 
and g*olf course 
Ark.—State v. Haynes, supra. 

97- D.C.—Hazen v. Chambers, 108 F. 

2d 741, 71 App.DC. 220. 

Patient as passenger 

Sick or well, one who is carried 
for hire through the streets in a ve¬ 
hicle kept and driven by another for 
such purposes is a “passenger” in the 
ordinary sense of the word, within 
statute requiring owners of passen¬ 
ger vehicles for hire to pay a license 
tax, and whether the hire is greater 
or less than the cost of the service is 
not material.—Hazen v. Chambers, 
supra. 

Undertaker who operated ambuL. 
auces in his business for a noncom- 
pensatoiy fee was required to pay 
tax under statute providing that 
“ownei3 of passenger vehicles for 
hire” v/hether operated from private 
establishment, or from a public place, 
should pay a license tax on each ve¬ 
hicle used in the conduct of their 
business.—Hazen v. Chambers, su¬ 
pra. 

98. Md.—West V. Tidewater Express 
Lines, 179 A. 176, 168 Md 581— 
Rutledge Co-op. Ass’n, Inc., v. 
Baughman, 138 A. 29, 153 Md. 297, 
56 A.L.R. 1042. 


99. Ohio—^Afniiated Service Corpo¬ 
ration V. Public Utilities Commis¬ 
sion of Ohio, 186 NB. 703, 127 
Ohio St. 47. 103 A.LR. 264. 

1 . Ohio.—Railway Express Agency 
V Public Utilities Commission of 
Ohio. 174 ISr.E. 356. 123 Ohio St. 159. 

2. Pa—Highway Freight Forward¬ 
ing Co. V. Public Service Commis¬ 
sion, 164 A. 835, 108 Pa.Super. 178 

3. Wash—Stale v. Diamond Tank 
Transport, 97 P.2d 145, 2 Wash.2d 
13. 

4 . D.C. — Hazen v. Chambers, 108 F. 
2d 741, 71 App.D.C. 220—Cave v. 
District of Columbia, 90 F.2d 383, 
67 Anp.D.C. 138. 

5. Utah.—Western Auto Transport 
V. Reese, 140 P.2d 348, 104 Utah 
393. 

e. Ark.—Gales v. Reese, 50 S.W.2d 
23G. 185 Ark. 883. 

7. Fla.—Central Truck Lines v. 
Douglass, 173 So. 162, 127 Fla. 392 
—Mc-Iunkin v. Railroad Commis¬ 
sion, 165 So. 368, 122 Fla 402— 
Central Truck Lines v. Railroad 
Commission, 160 So. 22, 118 Fla. 
526. 

Traffic circular permittiugr rail 
carriers to inaugurate pickup and de¬ 
livery service at stations, with al¬ 
ternative provision permitting car¬ 
riers to make allowance when freight 
was taken from station platform by 
consignee or delivered at platform by 
consignor, was not unlawful authori¬ 
zation to railroad companies to con¬ 
duct pickup and delivery service, I 
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where same alternative was declared 
to be allowable to public highway 
earners.—Central Truck Lines v. 
Douglass, 173 So. 162, 127 Fla. 392. 

8. Cal.—^Ex parte Bush, 56 P.2d 511, 
6 Cal.2d 43. 

Operator of bulk gasoline station 
was held subject to a tax on gross re¬ 
ceipts derived from transportation 
operations.—Ex parte Bush, supra. 

9. Ga.—Railway Exp. Agency v. 
Cook, 32 SE.2d 822, 198 Ga. 715. 

10. Wash.—Stale v. Ferry Line Au¬ 
to Bus Co., 161 P. 467, 93 Wash. 
614. 

11. Wash.—Stale v. Ferry Line Au¬ 
to Bus Co., supra. 

12. Fla.—Coleman v. Achim, 153 So. 
96, 114 Fla. 89. 

Common carrier operations 

(1) The statute, Minn L 1933 c 
170, embracing section prohibiting 
issuance to railroads of permits to 
operate trucks for hire within state 
was not intended to regulate com¬ 
mon carrier operations by motor 
transportation between fixed ter¬ 
mini or over fixed routes, as does 
previous statute, but to regulate con¬ 
tract carriers and common earners 
not operating between such ter¬ 
mini or over such routes —State v. 
Rock Island Motor Transit Co., 295 
Isr.W. 519, 209 Minn. 105. 

(2) The commission had no au¬ 
thority to issue contract carrier per¬ 
mit, authorizing common carrier op¬ 
eration, to motor carrier engaged in 
transportation of freight, tendered 
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iites, such a carrier must procure a permit to op¬ 
erate. ^ 3 Entry into a single contract to furnish a 
truck daily for the period necessary to complete the 
work for which the truck is hired may be sufhcient 
to require a permit as a contract carrier.^*^ The 
mere fact that no service is performed without a 
contract and that service is occasionally refused 
does not make one a contract carrier as distin¬ 
guished from a common carrier.^S One who does 
not come within the terms of the statute requiring 
contract carriers to procure a permit need not do 
so, although he is, in fact, a contract carrier.^S 
Under a provision that no person shall at the same 
time hold a certificate of public convenience as a 
common carrier and a permit as a contract carrier 
unless the certificate and permit may be held con¬ 
sistently with the public interest, one whose equip¬ 
ment would not be used at the same time in the 
same business as both a common carrier and a con¬ 
tract carrier is not prohibited from operating in 
both capacities.^"^ 

b. Public Hack or Taxicab 

Operators of taxicabs must comply with laws re¬ 
quiring special licenses and permits, and, in a proper 
case, they may be required to obtain certificates of public 
convenience and necessity. 

Under some regulations a motor vehicle having a 
taximeter affixed and using the streets for carrying 
passengers for hire must be specially licensed, as a 


public hack,l8 regardless of whether the solicitation 
of patronage is upon the streets or elsewhere.^^ 
Such a license, however, is not required of a motor 
vehicle which has no taximeter affixed,20 unless it 
solicits public patronage or passengers upon the 
streets.2i In accordance with these rules it has 
been held that such a license is not required of an 
operator of a motor vehicle without a taximeter, 
who solicits patronage within the limits of a rail¬ 
way station ;22 or who carries a passenger for hire 
from a hotel, without having solicited the patronage 
of his fare on the street or elsewhere ,*23 or who re¬ 
sponds to a call at a private garage and carries a 
passenger for hire.24 However, some license re¬ 
quirements extend to taxicabs accepting passengers 
who request service by telephone or who hail the 
vehicle from the street or sidewalk, or who request 
it in any manner,*25 and the fact that cars for gen¬ 
eral hire are parked upon private property adjoin¬ 
ing the owner's private office for telephone calls 
does not make them motor vehicles in livery service 
and exempt from taxicab laws.2S An ordinance 
regulating taxicabs is not invalid because it excepts 
motor busses from its provisions.27 

Some statutes requiring licensing of taxicabs ap¬ 
ply only to owners thereof and not to drivers.2S 
Under some statutes governing the licensing and 
operation of taxicabs, it has been held that the 
person who makes the application and receives the 


to it by railroad company, over pub¬ 
lic highways between designated 
railroad depots and sidings, as such 
carrier is “common carrier between 
fixed termini or over a regular route” 
within statute, Minn.L. 1925 c 185, 
authorizing such operation only un¬ 
der certificate of public convenience 
and necessity.—State v. Rock Island 
Motor Transit Co., 295 N.W. 519, 209 
Minn. 105. 

Operation over fixed route 

Statute regulating private motor 
carriers and requiring certificate of 
convenience and necessity where op¬ 
erated over fixed routes was held ap¬ 
plicable to partnership having con¬ 
tract to haul certain corporation’s 
mtra-state shipments.—^Montgomery 
& Atlanta Freight Lines v. Georgia 
Public Service Commission, 166 S. 
E. 200, 175 Ga. 826. 

Joint adventure 

If automobile trip was Joint ad¬ 
venture between automobile owner 
and passengers as to which it was 
agreed that payments by passengers 
should be contribution to expense of 
trip, transaction would not come 
within statute requiring certificate 
of public convenience and necessity 
of private contract carriers.—Cole¬ 
man V. Achim, 153 So. 96, 114 Fla. 89. 


13. Kan —Roddy v. Hill Packing 
Co., 137 P.2d 215, 156 Kan. 706. 
Or.—Portland Van & Storage Co. v. 
Hoss, 9 P.2d 122, 139 Or. 434, 81 
A.L.R. 1136. 

Tex,—^New' Way Lumber Co. v. 
Smith, 96 S.W,2d 282, 178 Tex. 173 
—Rjavley v. State, 63 S.W.2d 709, 
124 Tex.Cr. 528. 

14- Pa.—Commonwealth v. Guse- 
man, 35 Pa.Dist. & Co. 637, 2 Fay. 
L.J. 128. 

15. Pa.—Gornish v. Pennsylvania 
Public Utility Commission, 4 A.2d 
569, 134 ra.Super. 565. 

16. Wash.—City Sanitary Service 
Co. V. Rausch, 117 P.2d 225, 10 
W''ash.2d 446. 

17. Pa—Schuylkill Valley Lines v. 
Pennsylvania Public Utility com¬ 
mission, 8 A.2d 487, 137 Pa.Super. 
101 . 

18. N.T,—People v. Cuneen, 159 N. 
Y.S. .<^67, 94 Misc. 509. 

42 C.J. p 694 note 18. 

19. N.V.—^People v. Cuneen, supra— 
Mason-Seaman Transp. Co. v. 
Mitchell, 153 X.T.S. 461, 89 Misc. 
230. affirmed 152 N.Y.S. 1127, 168 

‘ App.Div. 915. 


20. N.Y.—^People V. Cuneen, 159 N.Y. 
S. OS'!, 94 Misc 509. 

42 C-J. p 694 note 20. 

21. N.Y.—People v. Cuneen, supra. 

22. N.Y.—People v. Cuneen, supra. 
42 C.J. p 694 note 22. 

23. N.Y.—People v. Cuneen, supra. 

24. N.Y.—^People v. Cuneen, supra 
42 C.J. p 694 note 24. 

25. Ill.—City of Chicago v. Dorband, 
18 NE.2d 107. 297 IlLApp, 617. 

26. R.I.—Broadway Auto Livery v. 
State Board of Public Roads, 158 
A. 375, 52 R.I. 109. 

27. Ky.—^Kentucky Cab Co. v. City 
of Louisville, IS S.W.2d 992. 230 
Ky. 216. 

28- Ill.—City of Chicago v. Dorband, 
18 N.E.2d 107, 297 lU.App. 617. 
Buyer as owner 

Company buying taxicabs is enti¬ 
tled to have licenses issued to it as 
“owner,” notwithstanding contract 
with drivers, whereby the driver 
would ultimately become the owner 
of the cab after payment of a note 
in addition to a down payment.—^De 
Luxe Motor Cab Co. v. Dever, 252 
IlLApp. 156. 
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license, rather than a driver who leases the cab, is 
the operator thereof.29 

A statute prohibiting operation of motor vehicles 
for carriage of passengers for hire in a city with¬ 
out obtaining a license from the city council has 
been held applicable to taxicabs,30 but a taxicab is 
not in business in a municipality merely because one 
fare is picked up therein.31 

As to certificate of convenience a7id necessity. 
Taxicabs may be exempted from the requirement of 
a certificate of public convenience and necessity.32 
Thus, ^'taxicabs” whose principal operations are 
confined to the area within the corporate limits of 
a city and suburban territory, as defined by the 
statute, may be exempt from regulation by a public 
service commission.33 Under other statutes, how¬ 
ever, taxicabs may be required to obtain certificates 
of convenience and necessity as common car¬ 
riers,34 as where the taxicab owner or operator 
keeps his car standing upon the public street and so¬ 
licits passengers at a uniform charge, and during 
the time that he is operating his car carries all 
passengers who apply, up to the limit of the capaci¬ 
ty ;3 5 and the fact that he does not operate his 


car constantly does not take him out of such class 
of common carriers.36 

Under some regulations, taxicab service, by re¬ 
quest, may be rendered without a certificate or per¬ 
mit, over an identical route served by a motorbus 
system under a permit,37 although the taxicab com¬ 
pany could not operate its cabs over regular routes 
under a regular schedule as to time, or between cer¬ 
tain definite points, in competition with the bus 
service without a permit.38 Where taxicabs render 
a general motorbus service in competition with a 
motorbus line, it has been held that a permit or cer¬ 
tificate must be obtained,33 and a certificate has 
been held to be necessary for the operation of a 
taxicab in competition with a railroad.'^O 

c. Motorbiisses 

Operators of motorbusses must comply with ap¬ 
propriate statutory requirements as to special licenses 
or permits and certificates of public convenience and 
necessity. 

Where the statutes so require, one who seeks to 
operate a bus line for the carriage of passengers 
must procure a franchise^l or certificate of public 
convenience and necessity^'3 fj^om the state, and, un- 


29, Ky.—Radley v. Commonwealth, 
181 S.W.2d 417, 297 Ky. 830. 

30. Mass.—Commonwealth v. Hay- 
dock, 190 N.B. 37, 286 Mass. 47. 

31- Mass.—Commonwealth v. White, 
157 N.B. 597, 260 Mass. 300. 

32. Minn.—State v. Le Febvre, 219 
N.W. 167, 174 Minn. 248. 

33. Mo.—State ex rel. Crown Coach 
Co. V. Public Service Commission, 
App„ 185 S.W.2d 347. 

Principal operation 

(1) The words “principal opera¬ 
tions” mean such part of all trans¬ 
portation service of the vehicle as 
shall constitute a greater volume 
thereof.—State ex rel. Crown Coach 
Co. V. Public Service Commission, su¬ 
pra. 

(2) Where fifty to sixty-five per 
cent of the business of applicant, 
seeking certificate for operation of 
five-passenger automobiles for hire, 
was carried on in a particular city 
and a camp, the entrance to which 
was only a mile from city limits, ap¬ 
plicant's “principal operations’* were 
within the corporate limits of a city 
and its suburban territory.—State ex 
rel. Crown Coach Co. v. Public Serv¬ 
ice Commission, supra. 

34. Neb.—Publix Cars v. Yellow Cab 
& Baggage Co., 265 N.W. 234, 130 
Neb. 401 

Operation outside city In which li¬ 
censed 

A taxicab operator was required to 


obtain a certificate in order to trans¬ 
port in his cab over the public high¬ 
ways a group of college girls to the 
Easter holiday house parties at a 
university located in another city, 
notwithstanding operator had ob¬ 
tained a license to operate cab in the 
city from which he started —State 
ex rel. Kelley v. Ramsey, 181 So. 885, 
132 Fla. 647. 

Bates as determinative 

(1) Under some statutes taxicabs 
operating at less than a certain rate 
are required to obtain a certificate.— 
New York State Rys. v. Monroe Cab 
Corporation, 236 N.Y.S. 6, 134 Misc. 
664. 

(2) Owners who rented automo¬ 
biles to independent drivers who paid 
the owners specified rates per day, 
and who rented automobiles to the 
passengers themselves, were com¬ 
mon carriers prohibited from operat¬ 
ing for less than the designated fare 
without a certificate.—Tilton v. Mod¬ 
el Taxi Corporation, D.C.N.Y., 23 F. 
Supp. 585. 

Taxicab business Is not exempt 

from application of noncompetitive 
policy on application to commission 
for certificate of convenience, and the 
commission’s approval, evidenced by 
a certificate, is necessary, before the 
taxicab company may be operated or 
begin business as common carrier.— 
Hotfman v. Public Service Commis¬ 
sion, 99 Pa. Super. 417. 

35. Pa.—^Pennsylvania Public Utili¬ 
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ty Commission v. Israel, 52 A. 2d 
317, 356 Pa. 400. 

42 C.J. p 695 note 26. 

Operation from fixed stand 

One operating taxicabs over public 
highways from a fixed stand is a 
“common carrier” and must secure a 
certificate of convenience and neces¬ 
sity from the public service commis¬ 
sion as required by statute.—^McKee 
V. Public Service Commission, 18 S. 
E.2d 577, 124 W.Va. 10. 

36. Pa.—Spontak v. Public Serv. 
Com., 73 Fa.Super. 219—Fiercely v. 
Public Serv. Com., 73 Pa.Super. 
212 . 

37. Mich.—People v. Carr, 203 N. 
W. 948, 231 Mich. 246. 

42 C.J. p 695 note 28. 

38. Mich—People v. Carr, supra. 

39. Ky.—Crigger & Stepp v. Allen, 
292 S.W. 811, 219 Ky. 254. 

42 C.J. p 695 note 30. 

40. N.Y.—South Brooklyn Ry. Co. v. 
Schayes, 287 N.Y.S. 932, 159 Misc 
647. 

41. N.C.—City Coach Co. v. Gastonia 
Transit Co., 42 S.E.2d 398, 227 N.C. 
391. 

42. Ala.—Smith v. State, 120 So. 469, 
23 Ala.App. 65, reversed on other 
grounds 120 So. 471, 218 Ala. 669. 

N.Y.—Yonkers R. Co. v, Hume, 233 
N.Y.S. 63, 225 App.Div. 313—Green¬ 
berg V. City of New York, 274 N.Y. 
S. 4, 152 Misc. 488—Colonial Motor 
Coach Corporation v. Cayuga Om¬ 
nibus Corporation, 243 N.Y.S. 145, 



60 C.J.S. 


MOTOR VEHICLES 


S 94 


der some statutes, a fraiKhise from the munic:pa*:t 3 ' 
must be procured in addition to the certificate,^^ ! 
The statutory requirements have been held apphca- ■ 
ble to a motor carrier transporting passengers in ‘ 
intercity business,^'* one engaged in chartering ! 
busses to various groups for transportation over \ 
public highways to such places as the particular ; 
group may direct,^® sight-seeing busses,and Hm- ■' 
ousine transportation of passengers and baggage be- ; 
tween an airport and an airline terminal.-^" A ■; 
company which leases its busses to a common car- 1 
rier and which furnishes the drivers and pays all j 
expenses of operation has been held to be the opera- ; 
tor of the busses within a statute imposing a tax ! 
on the operator of such busses.^® 

Bus service furnisiied tenants. Where a corpora¬ 
tion operates a passenger bus line over regular 
routes between fixed points on a definite schedule it 
has been held to be a bus line requiring a certificate 
of convenience and necessity, even though its serv¬ 
ice is restricted to tenants of certain apartment 
houses and is paid for by the owners thereof, 
■since the operation need not be open to all to make 
it a public use.^O On the other hand, the provision 
•of bus service to tenants of an apartment house by 
the owner thereof has been held not to make the 
owner a common carrier rendering public service 
■so as to require a certificate of convenience.^^ 


Tcx:Ci:bs of limited capacity below that specified 
in the statute are not motorbusses within a require¬ 
ment for a certificate of convenience and necessi- 

T rar.sport^iion of cuiployces. Where one is hired 
to transport en:p!o\'ees of a corporation to its prop¬ 
erty from some other point, both the corporation 
and the one so hired have been held to be operating 
a bus route within a statute requiring a certificate 
of public convenience and necessity, ^ 3 ^.nd such an 
operator has been held to come within the terms of 
a statute requiring municipal consent.®^ On the 
other hand, a bus owner operating passenger busses 
under a contractual arrangement with factory em¬ 
ployees to transport them to and from their em- 
ploj^ment, and not offering an^^ service to the public 
indiscriminately, has been held a private carrier.®® 
Mujiicipally o'ivned bus line. In the absence of 
constitutional or statutory provisions requiring it, 
a municipality may owm and operate a bus line for 
carriage of passengers without first procuring a cer¬ 
tificate of public convenience and necessity.®® 

d. Operation within or without Municipality 

Under some statutes motor vehicle operators who 
confine their operations within the boundaries of incorpo¬ 
rated cities or towns or their suburbs, or a specified dis¬ 
tance from such boundaries, are exempt from require¬ 
ments as to special state licenses and certificates of pub¬ 
lic convenience and necessity. 


137 Misc. 199, affirmed 244 N.T.S. ] 
777, 230 App.Div. 773. I 

. FemLisslon and approval of commis¬ 
sion, 

Permission and approval of public 
service commission and certificate of 
public convenience and necessity are 
' both necessary to valid bus fran¬ 
chise.—^Yonkers R. Co. v, Hume, 233 
N.T.S. 63, 225 App.Div. 313. 

-43. N.T.—Greenberg v- City of New 
York, 274 N.Y.S. 4, 152 Misc. 488. 

- 44. Okl.—Southwestern Motor Car¬ 

riers Corporation v. State, 125 P.2d 
760, 190 OkL 491. 

Bus line operating within munici¬ 
palities under franchise ordinances 
. and gratuitously outside corporate 
limits is a “motor transportation 
company," requiring a certificate.— 
Public Utilities Commission v. Se- 
bring--Alliance Bus Line, 172 N.E. 
290, 35 Ohio App. 101. 

- 45, Mo.—State ex rel. Anderson v. 

Witthaus, 102 S.W2d 99, 340 Mo. 
1004. 

- 46. Mass.—Commonwealth v. Rear¬ 

don, 185 N.E. 40. 282 Mass. 34-5. 
Exemption of hotel and sight-seeing 
busses see infra § 94 e (4). 

. Municipal license 

(1) The provision of administra- 
1 live code relating to the licensing- of 


sight-seeing busses defined to include 
a vehicle which by an oral or written 
contract is let or hired for a specific 
or special trip or excursion from a 
starting point within the city of New 
York is broad enough to include a 
chartered bus.—People, on Complaint 
of Wallace, v. Oestriecher, 17 N.T. 
S.2fi 468, 173 Misc. 147. 

(2) The provision that a sight¬ 
seeing bus, within statute providing 
for the licensing of sight-seeing 
busses and other vehicles, shall mean 
a bus operating for hire from a fixed 
point in New York City to a place 
or places of interest of amusement, 
should, in light of statute considered 
as a whole, be construed to refer to 
places of amusement within New 
York City, and a bus under contract 
to transport a party of some thirty 
persons from a point "within New 
York City to a point one hundred 
miles distant and return is not a 
sight-seeing bus required to be li¬ 
censed.—^People V. Central Grey¬ 
hound Lines, 17 N.T.S.2d 463, 173 
Misc. 487. 

47. N.T.—Public Service Commis¬ 
sion V. Grand Central Cadillac 
Renting Corporation, 78 N.T.S.2d 
560, 273 App.Div. 595. 

48. Ky.—Oincinnati, N. & C. Ry. Co. 
V. Bnimleve, 194 6.W.2d 640, 302 
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Ky. 477, certiorari dismissed €7 
S.Ct. 106, 329 U.S. 673, 91 L.Ed. 
595. 

leasing held not mezely occasional 

or incidental to other business of les¬ 
sor.—Cincinnati, N. & C. Ry. Co. v. 
Bmmleve, supra. 

49. N.Y.—Surface Transp. Corp. of 
N. T, V. Reservoir Bus Lines, 67 
N.Y.S.2d 136, 271 App.Div. 556. 

50. N.Y.—Surface Transp. Con), of 
N. Y. V. Reservoir Bus Lines, su¬ 
pra 

51. Pa.—^Aronimink Transp. Co. v. 
Public Service Commission of 
Pennsylvania, 170 A. 375, 111 Pa. 
Super. 414. 

52. N.Y.—People v. Verro, 295 N.T. 
S. 313, 162 Misc. 313—People v. 
Archinofsky, 284 N.Y.S. 516, 167 
Misc. 587. 

53. N.Y,—^De Matteis v. McGolrick 
Realty Co., 182 N.E. 80, 259 N.Y. 
452. 

54. N.J.—^Doskovitch v. Board, of 
Public Utility Com'rs, 138 A. 110, 
103 N.J.Law 670. 

55. Ill.—Illinois Highway Transp. 
Co. V. Hantel, 65 N.B.2d 710, 323 
IllJ^pp. 364. 

56- Ariz.—^Menderson v. City of 
I Phoenix, 7^6 P.2d 321, 61 Ariz. 280. 
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Statutory regulations have been held reasonable 
and valid which require a state license and exact a 
license fee from those operators only who use the 
public highways outside of incorporated cities in 
the conduct of their motor vehicle transportation 
business^'^ and which exempt those operators whose 
business is in operating exclusively within such 
cities,'^® or which exempt vehicles in cities or towns 
and within a certain distance thereof and which, 
as to vehicles operating both within and without 
incorporated cities, give a credit on the state license 
tax for whatever amount they are required to pay 
as county and municipal licenses and taxes.®® Ve¬ 
hicles otherwise exempt, which operate in excess of 
the distance allowed, have been held to be taxable 
as to the excess mileage.®! A regulation which 


exempts from the state license tax sight-seeing mo¬ 
tor vehicles, which operate both within and without 
municipal limits, has been held to be unreasonable 
and invalid.®2 

Similar statutes have been enacted exempting 
from the requirement of a certificate of public con¬ 
venience and necessity, or permits from the com¬ 
mission, carriers of goods or passengers operating 
within the limits of cities or towns,®3 or their sub- 
urbs,®4 or in cities or towns and within a certain 
distance thereof,®® or within any municipal corpo¬ 
ration or a municipal corporation and suburban ter¬ 
ritory adjacent thereto forming a part of a trans¬ 
portation system where the major part of such sys¬ 
tem is within the limits of the municipal corpora¬ 
tion,®® or within a certain distance from the point 


57. Cal. —Ex parte Bush, 56 P.2d 
'511, '6 Cal.2d 4,3—Ex parte Schmol- 
ke, 248 P. .244. 190 Cal. 42, error 
dismissed Schmolke v. O’Brien, 47 
■S.Ct. 244, '2'73 U-S. 646, 71 L.Ed 
S20. 

Oki.—Pure Oil Co. v. Oklahoma Tax 
Commission, 66 P.2d 1097, 179 Okl. 
479, appeal dismissed 68 S.Ct. 15, 
302 U.S. 635. 82 L.Ed. 494. 

58. U.S.—Continental Baking* Co v 
Woodring, Kan., 52 S.Ct. 595, 286 
U.S. 352, 76 LEd. 1165, 81 A.L.R. 
1402. 

42 C.J. p 695 note 33, 

Contiguous cities or towns 

The statutory provision, fixing reg¬ 
istration fee for motorhusses operat¬ 
ed “wholly within the corporate lim¬ 
its of any city or town" at one tenth 
of regular fee, applies only to buss¬ 
es operating wholly within corporate 
limits of one city or town to exclu¬ 
sion of contiguous cities and towns, 
ordinary and usual meaning of word 
“any,” which is not used in techni¬ 
cal or particular sense, denoting an 
indeterminate one of given category 
—Chicago & Calumet Dist. Transit 
Co. V. Mueller, 12 N.E.2d 247, 213 
Ind. '530. 

Occasional operation outside city or 
town 

Taxicab operator, going outside 
city occasionally, was not required 
to secure a permit.—State v. Haynes, 
300 S.W. 380, 175 Ark. 645. 

Segregation of services 

Under a statute exempting motor 
vehicles operating exclusively with¬ 
in incorporated cities, a motor car¬ 
rier may segregate his pickup and 
delivery service within such cities 
from his highway transportation be¬ 
tween them.—California Motor 
Transp. Co. v. State Bd. of Equali¬ 
zation, 187 P.'2d 745, 31 Cal.2d 217. 

59. U.S—Continental Baking Co. v. 
Woodring, D.C.Kan., 65 F.2d 347, 


affirmed -52 S.Ct SOS, 286 U S 352, 
76 LEd. 1155, 81 A.L.R. 1402. 

Mo —State ex rel. and to Use of 
Public Service Commission v. Blair, 
146 S.W.2d 865, 347 Mo. 220. 

Or.—State v. Kozer, 242 P. 621, 11'6 
Or. 581. 

Carriers traversing area on jour¬ 
ney across state held not exempt.— 
Continental Baking Co v. Woodring, 
D.C.Kan., 55 F.2d 347, affirmed 52 S. 
Ct. 595, 286 U.S. 352, 76 LEd. 1155, 
81 A.L.R. 1402. 

Pickup and delivery service by ex¬ 
press company 

Mo,—State ex rel. Railway Express 
Agency v. Public Service Commis¬ 
sion. 169 S.W.2d 88, 237 Mo.App. 
420. 

*^Begular routes’* 

As used in proviso that statute 
shall not apply to vehicles operating 
on regular routes within municipal¬ 
ity and suburban property adjacent 
thereto, the term “regular routes” 
includes every portion of the munici¬ 
pality and suburban territory over 
which the carrier usually or ordinar¬ 
ily provides transportation service. 
—State ex rel. and to Use of Public 
Service Commission v, Blair, 146 S. 
W.2d 865, 347 Mo 220. 

Statute held to make no provision 
for exemption 

Colo.—^Archibald v. Public Utilities 
Commission, 171 P.2d 421, 115 Colo. 
190. 

Wrecking automobile has been held 
not within purview of statute ex¬ 
empting certain motor vehicles from 
privilege tax where they operate 
within city or town or within a cer¬ 
tain radius thereof.—Gates v. Reese, 
50 S.W.2d 236, 185 Ark. 883. 

60. Cal.—In re Schmolke, 248 P. 244, 
199 Cal. 42. 

Extent of exemption 

Under such a regulation vehicles 
operating both within and without a 
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City arc exempt from the state li¬ 
cense lax only to the extent that 
county and municipal license taxes 
are paid by them.—In re Schmolke, 
supra. 

61, U.S.—Continental Baking Co, v. 
Woodring, D C.Kan., 55 P 2d 347, 
affirmed 52 S Ct 595, 286 U.S. 352„ 
76 L.Ed. 1155, 81 A.L.R. 1402. 

62, Cal.—Bacon Serv. Corp. v. Huss„ 
248 P. 235, 199 Cal 21. 

63. Ga—Inter-City Coach Lines v. 
Harrison, 157 S E. 673, 172 Ga. 390. 

Minn—State v Le Febvre, 219 N.W. 

167, 174 Minn. 248. 

Incorporated cities or towns 

Where the statute exempts vehicles 
operated exclusively within the “in¬ 
corporated” limits of cities or towns,, 
molorbusses operating in cities and; 
unincorporated communities are not 
exempt from occupation tax or tax- 
for certificates of public convenience, 
and for registration or license or- 
from supervision by public service, 
commission.—Inter-City Coach Lines- 
V. Harrison, 157 S.E. 673, 172 Ga. 
390. 

XlflCunicipallty held not city or town 
Ga.—Inter-City Coach Lines v. Har-. 
rison, supra. 

64. Tex.—^Villalobos v. Holguin, 208* 
S.W.2d 871. 

Towns and villages near city and 
intervening farming territories are 
not “.suburbs" within provision of 
motorbus transportation statute that 
term “motorbus company” shall not 
include operators of motor-propelled 
passenger vehicles wholly within in¬ 
corporated city and its suburbs.—■. 
Villalobos V. Holguin, supra. 

65- Me.—State v. Jones, 178 A. 719,_ 
133 Me. 387. 

60. Mo.—State ex rel. St. LouiS; 
Public Service Co. v. Public Service 
Commission, 34 S.W.2d 486, 326 Mq. 
1169. 
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therein where the property is received or deliv¬ 
ered, 6 ^ or between contiguous municipalities,®* or 
traveling a fixed route largely within the boundary 
of any one city.®^ Local pick-up and delivery 
trucks have been held not to be excluded from the 
exemption because the local carrier is also a com¬ 
mon carrier operating under a certificate.^^ 

e. Persons or Vehicles Not Subject to Regula¬ 
tions 

(1) In general 

(2) Private carriers 

(3) Exemption from special license or 

tax 

(4) Exemption from requirement of cer¬ 

tificate of convenience and neces¬ 
sity 

(1) In General 

Regulations applicable only to motor carriers operat¬ 
ing on a commercial basis for transportation of goods or 
passengers do not apply to persons not so operating; 
persons transporting their own property or employees 
are not subject to provisions regulating carriers for hire. 

Regulations requiring a special license or permit 
and license tax in respect of public motor vehicles 
and a certificate of public convenience and necessity 
do not apply to motor vehicles used only for the 
owner’s personal or private pleasure or conven¬ 
ience'll although he permits others to ride in his ve¬ 
hicle and, where one is engaged in other busi¬ 
ness at which he works regularly, as long as he does 
not hold himself out as in the business of carr 3 ung 
passengers for hire, he may at the request of other 


persons use his motor vehicle to convey them to 
cerrain points and accept pa^' for it, without sub¬ 
jecting himself to the order or authorit}' of the pub¬ 
lic service commission.*^ So, also, such regulations 
do not apply to persons in rural communities, who 
only in isolated instances carr^' passengers or 
freight for hire, and not on a commercial basis 
and in view of this rule a statutory provision that 
the supervising officials '‘may’’ exempt such per¬ 
sons when the transportation is not on a commercial 
basis means that they "must” exenept them,*® but 
such an exemption provision does not apply to one 
who is transporting for hire on a commercial 
basis.'® A statute requiring a contract carrier to 
procure a permit has been held not to prohibit the 
casual use of roads b}’ individuals, not in the gen¬ 
eral business of carriage for hire, who casually haul 
for, and as the agent of, another, making a charge 
therefor.Where the transportation is almost en¬ 
tirely done on private premises under contract, and 
only occasional use is made of a street, the operator 
is not engaged in transportation for hire as a busi¬ 
ness over a public highway within the meaning of a 
statute requiring a permit.'*® 

Mail carriers, A rural mail carrier has been held 
not to come within provisions for licensing of ve¬ 
hicles used in transportation of persons or prop¬ 
erty for hire.'^^ Mail is not property within a li¬ 
cense statute providing a tax on vehicles used pri¬ 
marily for the transportation of property.®^ 

Transporting orjen property. Statutes regulating 
motor vehicle carriers for hire do not apply to per- 


Interstate carrier 

Under statute, providing for licens¬ 
ing of motor carriers and exempting 
operations of motor carriers within 
municipality or within municipality 
and suburban territory where major 
part of system is within municipal¬ 
ity, operations of interstate carrier 
within state, which operations were 
solely within municipality, are not 
exempt.—State ex rel. Illinois Grey¬ 
hound Lines v. Public Service Com¬ 
mission, lOS S.W.2d 116, 341 Mo. 190, 
115 A.L.R. 1097. 

^7. Me.—Public Utilities Commis¬ 
sion V. Congdon, IS A.2d 312, 137 
Me. 216. 

68. Minn.—State v. Le Febvre, 219 
N.W. 167, 174 Minn. 24S. 

69. N.M.—^Whitfield v. City Bus 
Lines. 187 P.2d 947, 51 N.M. 434. 

Pixed route 

Under the statute exempting, from 
the requirement that operators of 
common motor carriers first procure 
a certificate of public necessitj", those 
busses traveling a “fixed route” 
largely within the boundary of any 


one city, “fixed route” is synonymous 
with “regular route” and means an 
established or regular route.—^Whit¬ 
field v. City Bus Lines, supra. 

70. Me.—Public Utilities Commis¬ 
sion V. Congdon, 18 A.2d 312, 137 
Me. 216. 

71. Mont.—State v. Pepper, 226 P. 
1108, 70 Mont. 596. 

N.T.—Zabriskie v. Law", 194 N.Y.S. 
626, 118 Misc. 471, affirmed 196 N. 
Y-S. 423, 203 App Div. 40. 

42 C.J. p 697 note 62 [a]. 

72. N.Y.—International R. Co. v. 
Schwab, 196 N.Y.S. 659, 203 App. 
Div. 68. 

Wash.—Strickler v. Schaaf, 91 P.2d 
1007. 199 Wash. 372, 123 A.L.R. 
226. 

73. Pa.—Beatty v. Public Service 
Commission of Commonwealth of 
Pennsylvania, 169 A- 21, 110 Pa. 
Super. 461. 

42 C-J. p 697 note 67. 

74. Mont.—State v. Flagg, 242 P. 
1023, 75 Mont. 424—State v. John¬ 
son. 243 P. 1073, 75 Mont. 240. 

75. Mont.—State v. Johnson, supra. 
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70, Mont.—Stoner v. Underseth, 277 
P. 437, 85 Mont. 11. 

Trips held not casual ox occasional 
Where motorist had contract for 
carrying mail and had only a taxicab 
certificate, truck certificate, and 
driver's license, and daily hauled 
passengers between intermediate 
points along route traveled by a li¬ 
censed carrier of passengers, the 
daily trips were not “occasional or 
casual" within meaning of statute 
excluding from phrase “contract car¬ 
rier” one who does not engage in the 
transportation business but makes 
occasional or casual trips.—^Black v. 
Palmer, 168 S.W.2d 752, 293 Ky. 231. 

77. U.S.—Stephenson v. Binford, D. 
C.Tex., 53 F.2d 609, affirmed 53 S. 
Ct. ISl, 287 U.S. 2ol. 77 L.Ed 288, 
87 A.L.R. 721. 

78. U.S.—Macco Const. Co. v. Farr, 
aC.A.Cal, 137 F.2d 52. 

79. Ark.—Blackwood v. Welch, 18 
S.W.2d 1023. 179 Ark. 979. 

80. Idaho.—^Wheeler v. Balderston, 
111 P.2d 878, 62 Idaho 332. 
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sons or corporations transporting their own goods 
over public highways as a mere incident to their 
business nor, under statutes relating to carriers 
for hire, are such operators required to obtain a 
certificate of public convenience and necessity.^^ 

Transportation of employees. A corporation, 
transporting its own employees, their families, and 
persons doing business with it, for compensation is 
not a common carrier requiring a certificate of pub- 
lie convenience and necessity, but a private car¬ 
rier, even though it enters into written contracts 
with its passengers before carrying them,®^ and 
cannot be held liable, as a common carrier, to one 
having a certificate.^s A farmer transporting his 
employees to and from their places of work and 
to and from their residences is not a contract car- 
rier.86 

(2) Private Carriers 

A private carrier may, under appropriate statutes, be 
required to obtain a special license or permit, but he is 
not subject to provisions applicable only to common car¬ 
riers. 

The legislature may empower the public service 


commission to require a private carrier by automo¬ 
bile to obtain a license! before operating,87 but such 
license cannot be required under a statute which 
applies only to public carriers,^® and, since the pur¬ 
pose of the statute as to a certificate of public con¬ 
venience and necessity is only to regulate service by 
common carriers, a private carrier engaged exclu¬ 
sively in transportation, by motor vehicle, for cer¬ 
tain persons or concerns, under contracts with them, 
is not subject to such requirements,^9 and a statute 
which attempts to make a person so engaged a com¬ 
mon carrier is void as to such carrier.Private 
carriers are not within the statutes either applicable 
to contract carriers or common carriers but the 
owner of a motor vehicle cannot relieve himself 
from complying with the requirement of the law 
as to obtaining a permit from the public service 
commission and from being regarded as a common 
carrier, by hiring his motor vehicle to another for 
the purpose of transporting such persons as the 
owner shall desire, the hirer agreeing to carry all 
persons designated by the owner to a number equal 
to the capacity of the vehicle.^^ 


81. Fla.—state ex rel. Fohl v. Karel, 
180 So. 3, 131 Fla. 305. 

Ky,—Krogrer Grocery & Baking* Co. v 
City of Cynthiana, 42 SW.2d 904, 
240 Ky, 701. 

Mo.—Ward Baking Co. v. City of Ste 
Genevieve, 119 S.W.2d 292, 342 Mo. 
1011 . 

S.D.—Steinbergs, Inc., v. Hegle, 258 
N.W. 494, 63 S.D. 350. 

42 C J. p 697 note 62 [b] (1). 
CoxupensatiozL directly or Indirectly 
One transporting his own property 
is not within the terms of a statute 
purporting to levy a license tax on 
anyone transporting persons or prop¬ 
erty for hire or compensation direct¬ 
ly or indirectly.—^Hughson Condensed 
Milk Co. V. State Board of Equaliza¬ 
tion, 73 P.2d 290, 23 CalApp.2d 281. 

82. Md.—^Weller v. Kolb’s Bakery & 
Dairy, 4 A.2d 130, 176 Md. 191. 

Mont.—Christie Transfer & Storage 
Co. V. Hatch, 28 P.2d 470, 95 Mont. 
601. 

Merchants’ delivery truck 

Several merchants may jointly pur¬ 
chase truck and employ operator 
thereof to transport merchandise re¬ 
quired in their mercantile businesses 
without obtaining statutory certifi¬ 
cate. 

U.S.—^Denver & B. G, W. By. Co v. 

Linck, C.C.A.Utah., 56 F.2d 957. 
Fla.—State ex rel. Pohl v. Karel, ISO 
So. 3, 131 Fla. 305. 

83. Cal—^Forsyth v. San Joaquin 
Light & Power Corporation, 281 P. 
620, 208 Cal. 397. 

84. Cal —Forsyth v. San Joaquin 
Light & Power Corporation, supra. 


85. Cal—^Forsyth v. San Joaquin 
Light & Power Corporation, supra. 

86. Fla,—Kendrick v. Ideal Holding 
Co, 188 So. 778, 137 Fla. 600. 

87. XJ S.—Buckland v. Lee, D.C.W. 
Va., 6 F.Supp. 606. 

Ariz.—State v. Smith, 252 P. 1011, 31 
Ariz- 297. 

Md.—Baltimore & A. B. Co. v. Lich- 
tenherg, 4 A 2d 734, 176 Md. 383, 
appeal dismissed U. S. v. Baltimore 
& A. B. Co., 60 S.Ct. 297, 308 U.S. 
525, 84 L.Ed. 444. 

Commercial truck 
A person trucking solely for min¬ 
ing company pursuant to contract 
has been held an operator of a com¬ 
mercial truck and liable for license 
fees as provided In statute.—Curtis 
V. Pfost, 21 P.2d 73, 53 Idaho 1. 
Mover of household goods 
Private motor carrier engaged in 
hauling and moving household goods 
has heen held subject to tax on mo¬ 
tor earners, under act provision ap¬ 
plicable to carriers of goods for hire 
which are not common carriers and 
is not exempt from taxation as mo¬ 
tor carrier under a statute exempting 
trucks of baggage and transfer com¬ 
panies operating principally within 
incorporated limits of cities or towns, 
as amended by L.1931 p 93 § 6.— 
Jackson v, Harrison, 168 S.E. 780, 
176 Ga. '686. 

88. Ariz.—State v. Smith, 252 P. 
1011, 31 Ariz. 297. 

Ga.—Georgia Public Service Commis¬ 
sion V. Taylor, 157 S.E. 615, 172 Ga. i 

344 


100, followed In Georgia Public 
Service Commission v. Washburn 
Bonded Warehouse, 157 S E. 518, 
172 Ga. 106—McIntyre v. Harrison, 
157 SE. 499, 172 Ga. 65. 

Tex.—Carter Publications v. Davis, 
Civ.App., 68 S.W.2d 640, error re¬ 
fused. 

89- U.S.—^Buckland v. Lee, D.C.W. 
Va., 6 F.Supp. 606. 

Minn.—State v. Lo Febvrc, 219 N.W. 

167, 174 Minn. 248. 

Pa.—Klawansky v. Public Service 
Commission of Pennsylvania, 187 

A. 248, 123 Pa.Super 375. 

B.I.—^Corpus Juris cited in Mooney 
v. Tuckerman, 144 A. 891, 893, 50 

B. L 37. 

Wyo.—^Weaver v. Public Service 
Commission of Wyoming, 278 P. 
542, 40 Wyo. 4G2. 

42 C.J. p 697 note 71. 

Prior illegal opexation 

Pact that person had previously 
been engaged as common carrier il¬ 
legally did not prevent him from con¬ 
tinuing to operate truck as private 
carrier or private carrier's employee. 
—Denver & B. G. W. By. Co. v. 
Linck, CCAUtah, 56 F.2d 957. 

90- Wyo —^Weaver v. Public Serv¬ 
ice Commission of Wyoming, 278 
P. 542, 40 Wyo. 462. 

91. Pa.—Allaman v. Pennsylvania 
Public Utility Commission, 27 A. 
2d 516, 149 Pa.Super. 353. 

92. Md.—Goldsworthy v. Public 
Sorv. Com., 119 A. 693, 141 Md. 674. 

42 C.J. p 697 note 72. 
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(3) Exemption from Special License or Tax 

statutory provisions expressly exempting particular 
persons or vehicles from requirements of a special li¬ 
cense or permit have been held valid. Provisions ex¬ 
empting carriers of agricultural or farm products have 
been enacted in a number of Jurisdictions. 

Statutory regulations have been held reasonable^^^ 
and not in violation of constitutional provisions pro¬ 
hibiting discriminatory grants of privileges,and 
requiring general laws to be uniform,which ex¬ 
pressly exempt particular persons and vehicles from 
the necessity of obtaining a state motor transporta¬ 
tion license or permit and paying a state license tax, 
such as the operators of motor vehicles used solely 
to transport persons to and from public schools;^® 
operators transporting only their own property or 
employees or both,®'7 even though they add the cost j 
of cartage to the price of the material delivered j 
carriers not operating between fixed termini 
operators not transporting for hire;i operators of 
motor-propelled cars or engines operated on tracks 
of steam or electric railroads haulers of livestock. 
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farm products, and road material and police or 
hospital busses or ambulances or which exempt 
buyers and include sellers who operate commercial 
vehicles.^ Private or contract carriers may be ex- 
! empted from the license fee imposed on common 
carriers.6 An exemption of motor vehicles operat¬ 
ing w'ithin the '‘"usual transfer delivery zones’' is 
void for vagueness." An exemption of sight-seeing 
1 busses has been held invalid.^ 

A license is not required for a vehicle hired by a 
motor carrier, operating under a certificate of pub¬ 
lic convenience and necessity, for a particular trip, 

; under a statute allowing such hiring where the own- 
} er of the vehicle does not make transportation a 
business.^ 

Livestock, dairy, Jioriiculti^ral, or agricitUitral 
products. Various statutor 3 ' provisions have been 
held valid which exempt from the necessity of a 
special license or permit and payment of a state tax 
carriers of agricultural, dairy, or horticultural prod¬ 
ucts,livestock,and fertilizer.^- Some statutes 


93. Cal.—Bacon Service Corporation 
V. Huss, 248 P. 235. 199 Cal. 21, 
error dismissed 48 S.Ct. 158, 275 

U. S. 507, 72 L.Ed. 397. 

42 C J. p 698 note 75. 

94. Miss.—^Hudson v. Stuart, 145 So. 
'611, 166 Miss. 339. 

42 C.J. p 698 note 76. 

95. Cal.—In re Schmolke, 248 P. 244, 
199 Cal. 42—Bacon Serv. Corp. v. 
Huss, 248 P. 235, 199 Cal. 21, error 
dismissed 48 S.Ct. 158, 275 U.S. 507, 
72 li.Ed. 397. 

96. Cal.—^Bacon Service Corporation 

V. Huss, supra. 

42 C.J. p 698 note 79, 

97. Nev.—^Ex parte Thrasher, 31 P. 
2d 1039, 55 Nev. 305. 

N.D.—^Leif V. Graham, 247 N.W. 612, 
63 N.D. 257. 

Okl.—Collins-Dietz-Morris Co. v. 
State Corporation Commission, 7 P. 
2d 123, 154 Okl. 121, 80 A.L.R. 561. 
42 C-J. p 698 note 80. 

98. Cal.—Ex parte Schmolke, 248 P. 
244, 199 Cal. 42. error dismissed 
Schmolke v. O'Brien, 47 S.Ct. 244, 
273 U.S. 646, 71 L Ed, 820. 

42 C.J. p 698 note 81- 

99. U.S.—Johnson Transfer & 

Freight Lines v. Perry, D.C.Ga., 47 
P.2d 900. 

1. Cal.—In re Schmolke. 248 P. 244. 

199 Cal. 42, error dismissed Schmol¬ 
ke V. O'Brien, 47 S.Ct. 244. 273 U.S. 
646, 71 L.Ed. 820—^Ba-con Serv. 

Corp. v. Huss, 248 P. 235, 199 Cal. 

21 . 

2. Idaho.—Smallwood v. Jeter, 244 
P. 149, 42 Idaho 169. 

3. Okl.—Collins-Dietz-Morris Co. v. 


State Corporation Commission, 7 ' 
P.2d 123, 154 Okl. 121, 80 A-L.R. 
561. 

^‘Boad material” refers only to ma¬ 
terials intended to he used for con¬ 
struction, maintenance, and repair of 
public highways.—Collins-Dietz-Mor- 
ris Co. V. State Corporation Commis¬ 
sion, supra. 

4. Mont.—State v. Johnson, 243 P. 

1073, 75 Mont. 240. 

42 C.J. p 698 note 86. 

5- Or.—State v. Kozer, 242 P. 621, 
116 Or. 581. 

6. U.S.—Brashear Freight Lines v. 
Public Service Commission of Mis¬ 
souri, D.C.Mo., 23 F.Supp. 865, ap¬ 
peal dismissed Public Service Com¬ 
mission of Missouri v. Brashear 
Freight Lines, 59 S.Ct. 480, 306 U: 

S. 204, 83 L.Ed. 1063, rehearing 
denied Public Service Commission 
of State of Missouri v. Brashear 
Freight Lines, 59 S.Ct. 784, 306 U. 
S. 669, 83 L.Ed. 608. 

7. Cal.—^In re Schmolke, 248 P. 244, 
199 CaL 42, error dismissed 
Schmolke v. O'Brien, 47 S.Ct. 244, 
273 U.S. 646, 71 L.Ed. 820. 

8L Cal.—^Bacon Service Corporation 
V. Huss, 248 P. 235, 199 Cal. 21, 
error dismissed 48 S.Ct. 158, 275 
US. 507, 72 LEd. 397. 

9. S.C.—^Brownlee v. Charleston Mo¬ 
tor Express Co., 200 S.E. 819, 189 

S.C. 204. 

I 

10. Fla.—Cahoon v. Smith, 128 So. 
632, 99 Fla. 1174, reversed on oth¬ 
er grounds Smith v. Cahoon, 61 S. 
Ct. 582, 283 U.S. 553, 75 L.Ed. 1264. 

Ga.—^Nance v. Harrison. 169 S.E. 22, 

I 176 Ga. 674—Southern Transfer Co. 
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V. Harrison, 155 S.E. 338, 171 Ga. 
358. 

Okl.—Collins-Dietz-Morris Co. v. 
State Corporation Commission, 7 P. 
2d 123, 154 Okl. 121, SO A L.R. 561. 
Wis.—State v. Public Service Com¬ 
mission of Wisconsin, 242 N.W. 
668, 207 Wis. 664. 

FrodTiction related to transpoxtatioiL 
Produce company transporting, in 
trucks, eggs and poultry bought from 
local dealers, is not exempted from 
payment of compensation for unusual 
use of highways as engaged in trans¬ 
porting “products originating in 
and/or produced, or necessary to, or 
for farming operations,’* vrhich words 
have reference not only to nature of 
property, but also to particular 
transportation claiming exemption. 
—Mitchell Produce Co. v. Morrison, 
257 N.W. 47, 63 S.D. 127. 

Private carriers 

Statute imposing license tax on 
private motor vehicle carriers for 
hire may validly except vehicles 
hauling passengers or farm prod¬ 
ucts between points without rail¬ 
road facilities and not passing 
through or beyond municipalities 
having such facilities or vehicles en¬ 
gaged exclusively in transportation 
of agricultural or dairy products.— 
Aero Mayflower Transit Co. v. Geor¬ 
gia Public Service Commission, Ga., 
55 S.Ct. 709, 295 U.S. 285, 79 L.Ed. 
1439. 

11- Okl.—Collins-Dietz-Morris Co. v. 
State Corporation Commission, 7 
P.2d 123, 154 Okl. 121, 80 A.L.R. 
661. 

12. Ga.—Southern Transfer Co. v. 
Harrison, 155 S.E. 33$, 171 Ga. 358. 
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apply only to carriers operated by owners for trans¬ 
portation of their own property,'^3 or to vehicles 
hauling products the title to which remains in the 
producer.^4 Where the vehicle is not used exclu¬ 
sively for hauling dairy or other farm products but 
is used indiscriminately for hauling other commodi¬ 
ties as well, it is not exempt.^^ 

Where the statute exempts from the special li¬ 
cense or tax vehicles used or operated exclusively in 
transporting dairy or other farm products between 
the point of production and the primary market, the 
term '‘point of production” has been held to include 
cheese factories and creameries where cheese and 
butter are made by the producers of milk and 
cream,i6 as well as the farm where dairy or other 
farm products are raised or prepared.'^'^ The term 
“dairy or other farm products” includes cheese and 
butter, but not malted, condensed, evaporated, or 
powdered milk, or ice cream.i^ What is a primary 
market within such a statute depends on the facts 
of the particular case.^® 

Mail carriers. A provision in a statute requiring 
persons engaged in motor vehicle transportation for 
hire to obtain a license or permit therefor is valid, 
which exempts from such requirement a person who 
operates his motor vehicle exclusively in carrying 
mail under a contract with the United States gov- 
ernment.2i The fact, however, that a person uses 
his motor vehicle in carrying the mail does not 


relieve him from procuring a general license for 
the operation of the motor vehicle which he uses 
in such service.-^ Under some regulations the 
revenues derived from such mail contracts may be 
subjected to a motor vehicle transportation license 
tax23 and a provision that such license tax shall 
not apply to income derived from carrying the 
United States mail under a contract entered into 
before a named date is valid, since such revenue 
may be separately classified, and a date named, al¬ 
though subsequent to the adoption of the act.^^ a 
statutory provision which wholly exempts from the 
license regulations motor vehicle operators who de¬ 
rive only a certain percentage of their gross re¬ 
ceipts from United States mail contracts has been 
held to be unreasonable and unconstitutional,25 al¬ 
though, where the statute so provides, this does not 
invalidate other separable provisions of the license 
statute.28 

(4) Exemption from Requirement of Cer¬ 
tificate of Convenience and Necessity 

Provisions exempting particular carriers from the* 
necessity of procuring a certificate of public convenience 
and necessity have been held valid. 

Statutory provisions exempting particular car¬ 
riers from the necessity of procuring a certificate 
of public convenience and necessity have been held 
valid, and carriers which may be exempted in- 


13. Okl.—Collins-Dietz-Morris Co. v. 
Slate Corporation Commission, 7 P. 
2d 123, 154 Okl. 121, 80 AL.R. 561. 

14- Ga.—^Aero Mayflower Transit Co 

V. Georgia Public Service Commis¬ 
sion, 55 S.Ct. 709, 295 U.S. 285, 79 
L.Ed. 1439. 

Ky.—Blanton v. Noel, 158 S.W.2d 9, 
289 Ky 105. 

15. Wis.—State v. Public Service 
Commission of Wisconsin, 242 N. 

W. 668, 207 Wis. 664. 

Entire operation, outside of cities 
and villages, of motor vehicles used 
indiscriminately in transportation of 
dairy or other farm products, and 
other commodities, is subject to per¬ 
mit fee and ton-mile tax,—State v. 
Public Service Commission of Wis¬ 
consin, supra. 

Fermissihle incidental use 

A farmer who incidentally uses 
motor vehicle in which he hauls farm 
products to market for transporta¬ 
tion of such articles as he normally 
requires for household and farming 
operations has been held not subject 
to permit fee or ton mile tax, and a 
group of farmers may co-operate in 
exchange of transportation, not for 
hire, to point of production of each 
member, articles normally required 


for household or farm use without 
losing exemption: but such farmers' 
agent hauling for hire may not trans¬ 
port such products without liability 
for permit fee and ton-mile tax — 
State V. Public Service Commission 
of Wisconsin, supra. 

10. Wis.—State v. Public Service 
Commission of Wisconsin, supra. 

17. Wis —State v. Public Service 
Commission of Wisconsin, supra. 

18. Wis.—State v. Public Service 
Commission of Wisconsin, supra. 

19. Wis.—State V. Public Service 
Commission of Wisconsin, supra. 

20- Wis.—State v. Public Service 
Commission of Wisconsin, supra. 

21. Idaho.—Smallwood v. Jeter, 244 
P. 149, 42 Idaho 1C9. 

Wash.—State v. Seattle Taxicab, etc., 
Co., 156 P. 837, 90 Wash. 416. 

22. Wash—Slate v. Wiles, 199 P. 
749, 116 Wash. 387. 

23. Cal.—Ex parte Schmolke, 248 P. 
244, 199 Cal. 42, error dismissed 
Schmolke v. O’Bnen, 47 S.Ct. 244, 
273 U.S. 646, 71 L.Ed. 820. 

42 C J p 698 note 95. 

24. Cal.—In re Schmolke, supra, 

42 C.J. p 698 note 96. 
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25. Cal.—Bacon Serv. Corp v. Huss, 
248 P. 235, 199 Cal. 21. 

20. Cal.—Bacon Serv. Corp. v. Huss, 
supra. 

27. Cal.—Sequoia Nat. Park Stages 
Co. V. Sequoia & General Grant 
Nat. Parks Co., 291 P. 208, 210 CaU 
156. 

Reasonable and substantial basis re. 
quired 

The permission and regulation of 
motor transportation of freight for 
hire over the highways must not be 
discriminatory, and grounds for ex¬ 
emptions and exceptions must be rea¬ 
sonable and must have a substantial 
basis.—Texas & P. By. Co. v. Rail¬ 
road Commission, Tex.Civ.App., 138 
S.W.2d 927, reversed on other 
grounds Railroad Commission v. Tex¬ 
as & P. R. Co., 157 S.W.2d 622, 138 
Tex. 148. 

Municipal ordinance requiring cer¬ 
tificate for operating vehicles carry¬ 
ing passengers for hire has been held 
not invalid because it exempts busses 
owned and operated by street rail¬ 
way company under state law, or be¬ 
cause it exempts specially chartered 
busses and sight-seeing busses.— 
Fletcher v. Bordelon. Tex.Civ.App., 
56 S,W.2d 313, error refused. 
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■elude carriers of school children,-S hotel and sight¬ 
seeing busses,vehicles of bona hde co-operative I 
associations,30 and owners of vehicles not engaged , 
in the business of transportation for hire who make 
casual or irregular trips.31 

Agricidtural products. In a number of jurisdic¬ 
tions carriers of agricultural or farm products are 
exempted from the requirement of a certificate of ; 
public convenience and necessity,32 where they \ 
transport such products from the point of produc- : 
tion to the primary market.33 An exemption of j 
vehicles used exclusively in carrying livestock or 
agricultural commodities, not including the manu¬ 
factured products thereof, extends only to products 
of the farm,34 and does not include vehicles haul¬ 
ing fertilizer.35 Depending on the terms of the 


particular statute, the exemption may be claimed 
only when the vehicle involved is used exclusively 
in the operation exentpted,^® or where the title to 
the produce remains in the producer.^^ A provi¬ 
sion exempting farmers or dairj’men hauling dair 3 ’ 
or farm products has been held to apply only to 
those principally engaged in farming or dairying's 
who haul such products, other than their own, for 
compensation.39 

Mail carriers. Where a person under contract 
to carry mail also carries passengers and freight 
for hire, he may be required to obtain a certificate 
of public convenience and necessity and license, and 
pay a license tax as a condition to engaging in such 
business on the highways.^® 


flS. Minn.—State v. Le Febvre, 219 
N.W. 167, 174 Minn. 248. 

29. Cal.—Sequoia Nat. Park Stages 
Co. V. Sequoia & General Grant 
Nat. Parks Co.. 291 P. 208. 210 Cal. 
156. 

Minn.—State v, Le Febvre, 219 N-W. 
167, 174 Minn. 248. 

30. U.S —Baker v. Glenn, D.C.Ky., 
2 P.Supp. 880. 

Pa.—Philadelphia Ass’n of Whole¬ 
sale Opticians v. Pennsylvania 
Public Utility Commission, 30 A.2d 
712, 152 Pa.Super. 89. 

An associatioiL of wholesale opti- 
clans, delivering optical goods to op¬ 
tometrists by motor vehicles for its 
members exclusively, without profit 
to association or members, who paid 
fixed weekly contributions to meet 
expenses of such service, was “bona 
fide co-operative association trans¬ 
porting property exclusively for the 
members of such association on a 
nonprofit basis'* within exception.— 
Philadelphia Ass'n of Wholesale Op¬ 
ticians V. Pennsylvania Public Utility 
Commission, supra. 

31. Fla.—State ex rel. Sanders v, 
Ramsey, 189 So. 39, 137 Fla. 548. 

Trip held, not casual or irregnlar 
Fla.—State ex rel. Sanders v. Ram¬ 
sey, supra. 

N.C.—Winborne v. Mackey, 174 S.E. 
577, 206 N.C. 554. 

32. Minn.—State v. Le Febvre, 219 
N.W. 167, 174 Minn. 248. 

Tenn.—East Tennessee & Western 
North Carolina Motor Transp. Co. 
V. Carden, 50 S.W.2d 230, 164 Tenn. 
416. 

Wash.—^Davis v. MacKay, 222 P. 491. 
128 Wash. 333. 

Contract carxier of milk and creaan 
Neb,—In re Rodgers, 279 N.W, 800, 
134 Neb. 832. 

Vehicles not “for hire** 

The owner of a truck bearing local 


license plates and transporting pea¬ 
nuts from a broker in another state 
to a wholesaler in the local state 
could not avoid securing a certifi¬ 
cate of convenience and necessity 
under provisions of statute exempt¬ 
ing owners of truck not “for hire" 
and defining \’ehicles not “for hire" 
in part as those used in the transpor¬ 
tation of horticultural or agricultural 
products direct to growers or con¬ 
sumers or to associations of growers 
and consumers.—State ex rel. San¬ 
ders V. Ramsey, 1S9 So. 39, 137 Fla. 
548. 

33. Minn,—State v. Le Febvre, 219 
N.W. 167, 174 Minn. 248. 

Owner held not entitled to exemp¬ 
tion under particular statute.—State 
ex rel. Sanders v. Ramsey, 189 So. 
39, 137 Fla 548. 

34. Ind.—Stiver v. Holley, 17 N.E.2d 
831, 215 Ind. 9. 

35. Ind.—Stiver v. Holley, supra— 
Stiver v. Mayhew, 23 N.E.2d 614, 
107 Ind.App. 704. 

3G. Fla.—State ex rel. Coats v. Whi¬ 
taker, 171 So. 521, 126 Fla. 543. 
Carrying freight on return trip 
A statutory provision that a cer¬ 
tificate of public convenience and 
necessity is not necessary for one 
operating vehicles exclusively in 
transporting dairy products from the 
point of production to the market 
does not allow one engaged in such 
trucking to carry freight on the re¬ 
turn trip from the market to the 
point of production without a cer¬ 
tificate—^Davis V. MacKay, 222 P. 
491, 128 Wash. 333, 

37, Ky.—^Blanton v. Noel, 158 S.W. 

2d 9, 289 Ky. 105. 

Cotton 

A corporation’s transportation to 
its own warehouse of cotton to which 
the actual producer had title was not 
a “common carrier by motor vehicle" 
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or “restricted common carrier by mo¬ 
tor vehicle," and was exempted from 
requirement of certificate of public 
convenience and necessity.—^Itlissis- 
sippi-Gulfport Compress & Ware¬ 
houses Y. Public Service Commission. 
196 So. 793, 189 Miss. 166. 

ILumher 

The manufacture of timber into 
lumber by company with which 
plaintiff entered into a contract to 
transport the lumber did not consti¬ 
tute such company a “producer" of 
agricultural or dairy products, with¬ 
in statute exempting from weight 
taxes motor vehicles used exclusive¬ 
ly for transportation of agricultural 
and dairy products, including lumber, 
as long as title of goods remains in 
producer, in absence of showing that 
company owned land on which timber 
was grown.—^Brown v. Blanton, 180 
S.W.2d 288, 297 Ky. 389. 

38. S.C.—State ex rel. Coney v. 

Hicklin, 167 S.E. ‘674, 168 S.C. 440, 
affirmed Hicklin v. Coney, 54 S.Ct. 
142, 290 U.S. 169. 78 L.Ed. 247. 

39. S.C.—State ex rel. Coney v. 

Hicklin. 167 S.E. 674, 168 S.C. 440, 
affirmed Hicklin v. Coney, 54 S.Ct. 
142, 290 U.S. 169, 78 L.Ed. 247. 

40. Wash.—State v. Price, 210 P. 
787, 122 Wash. 421. 

42 C.J. p 698 note 94. 

Fxaucliise certificate 

Mail carrier operating, on approx¬ 
imate schedule, motor vehicles trans¬ 
porting, besides mail, passengers and 
property for hire as a business be¬ 
tween certain towns, was required 
to obtain franchise certificate, re¬ 
gardless of alleged payment of “for 
hire" license taxes and regardless of 
fact that there was no valid out¬ 
standing franchise for passenger 
transportation on highway involved. 
—^Winborne v. Sutton, 174 S.E. 680, 
206 N.C. 559—Winborne v. Browning, 
174 S.E. 579, 206 N.C. 567. 
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§ 95. Judicial Proceedings 

a. In general 

b. Enjoining operation 

c. Enjoining interference with operation 

a. In General 

Resort may be had to various judicial proceedings in 
order to protect the rights of the state, or of the op¬ 
erator of a motor vehicle, with respect to operation with 
or without a special permit or certificate of public con¬ 
venience and necessity. 

Resort may be had to various judicial proceedings 
in order to protect the rights of the state, or of the 
operator of a motor vehicle, with respect to opera¬ 
tion with or without a special permit or certificate 
of public convenience and necessity.'*^ Where the 
statutes requiring the procurement of a certificate 
are valid, a court may not require a carrier to en¬ 
gage in operation without a certificate in violation 
of the statutes. '^2 in general, remedies provided be¬ 
fore the commission must be exhausted before re¬ 
sort to judicial proceedings.^ 3 

b. Enjoining Operation 

(1) In general 

(2) By other carrier 

(3) Proceedings to procure injunction 

(1) In General 

A person may be enjoined from carrying on the busi¬ 


ness of transporting passengers or property for hire by 
motor vehicle without obtaining a license or certificate 
of public convenience and necessity from the proper au¬ 
thorities. 

A person may be enjoined from carrying on the 
business of transporting passengers or property for 
hire by motor vehicle without obtaining a license or 
certificate of convenience and necessity so to op¬ 
erate from the proper authorities,44 or without a 
license from the different municipalities through 
which the motor vehicles pass,45 or without filing a 
•bond and obtaining a certificate and permit to con¬ 
duct such business from the proper official or de- 
partment46 or without otherwise complying with 
valid provisions of the governing statute,47 or with¬ 
out complying with the conditions on which the li¬ 
cense or certificate was granted ;48 and if an owner 
or operator carries on such business in violation of 
such an injunction he may be adjudged in con- 
tempt.49 Such an injunction may be sustained al¬ 
though the public service commission has denied 
defendant a hearing-'^® Injunction restraining op¬ 
eration is properly refused where there is no evi¬ 
dence of intent to operate other than as permitted 
by the certificate.^^ If a certificate of convenience 
and necessity does not include the right to operate 
wholly within city limits or city limits of contiguous 
municipalities, an injunctive order restraining op¬ 
eration within those limits will not impinge on the 
order of the commission or suspend or delay it.5’2' 


41. Ala.—^Bush V. City of Jasper, 24 
So.2d 543. 247 Ala. 359. 

Ky.—Straight Creek Bus Co. v. 

Combs, 155 S.W.2d 208, 287 Ky. 754. 
Proceedings: 

On amendment, suspension, revoca¬ 
tion, or forfeiture of license or 
permit see infra § 131. 

To procure certificate see supra § 
92. 

42. Tex.—^All Am. Bus Lines v. 
Hawkins, CiV.App, 188 S.W.2d 992, 
refused for want of merit. 

43. N.C.—^Atlantic Greyhound Corp. 
V. ITorth Carolina Utilities Com¬ 
mission, 47 S.E 2d 473, 229 H.C. 31. 

44. Ala.—Bush V. City of Jasper, 24 
So.2d 543, 247 Ala. 359—Corpus 
Juris cited in Farrell v. City of 
Mobile, 15G So. 635, 636. 229 Ala. 
294. 

Colo.—^Western Transp. Co. v. Peo¬ 
ple, 261 P. 1, 82 Colo. 456. 

Iowa.—State v. Martin, 230 JST.W. 540, 
210 Iowa 207. 

Mont.— Coriius Juris cited in North¬ 
ern Pao. Ey. Co. v. Bennett, 272 
P. 987, 989, 83 Mont. 483. 

N.T.—Public Service Commission v. 
Edwards Motor Transit Co., 39 N. 
T.S.2d 119, 179 Misc. 343. 

Ohio-—Public Utilities Commission v. 
Joseph Minniear & Sons, 174 N.E. 


1, 123 Ohio St. 79—Bruner v. Pub¬ 
lic Utilities Commission of Ohio, 
170 N.E 184, 34 Ohio App. 198. 

Tex,—Ford v. Tyson, Civ.App., 43 S. 
W.2d 619. 

Wyo.—Public Service Commission of 
Wyoming v. Gnmshaw, 53 P.2d 1, 
49 Wyo 158, 109 A.L.R. 634. 

42 C.J. p 699 note 6. 

Injunction prohibiting unlicensed 
motor carrier of freight from en¬ 
gaging in intra-state business with¬ 
out a certificate of public conveni¬ 
ence and necessity has been held not 
to violate state constitution or fed¬ 
eral highway statutes.—^Western 
Transp. Co. v. People, 261 P. 1, 82 
Colo. 456. 

Transportation not authorized by 
certificate 

Ga.—Bass v. Georgia Public-Service 
Commission, 14 S E.2d 740, 192 

Ga. 106. 

Sworn petition of county attorney 
Judge, on county attorney's sworn 
petition, was held authorized to en¬ 
join defendants from violating, in his 
judicial district, statute regulating 
motor earners.—^Ford v. Tyson, Tex. 
CiV.App., 43 S.W.2d '619. 

45. Mass.—Boston, etc., R. Co. v. 

Cate. 150 N.E. 210, 254 Mass. 248. 
42 C J. p 699 note 7. 
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46- Mass.—Boston, etc., E. Co^ v. 
Cate, supra. 

Wash.—Puget Sound Tract, etc., Cot 
v. Grassmeyer, 173 P. 504, 102 
Wash. 482, X.E.A.191SP 469. 

Bond 

With respect to state’s right to* 
enjoin interstate carrier not comply¬ 
ing with statute, It could not be an¬ 
ticipated that statutory liability bond! 
would be required in illegal form; 
and a motor carrier, not applying for 
statutory license, could not defend 
on ground that illegal requirements 
might be made. If license could have 
been granted without Illegal condi¬ 
tions.—State V. Martin, 230 N.W. 540, 
210 Iowa 207. 

47. R.I.—Newport Electric Corp. v. 
Oakley, 129 A. 613, 47 R.I. 19. 

42 C.J. p 699 note 9. 

48. N J.—Public Utility Comrs. v. 
Sheldon, 124 A. 65. 95 N.J.Eq. 408. 

49. Mass.—New York Cent. R. Co. v. 
Conlin Bus Lines, Inc., 155 N.E. 
601, 258 Mass. 498. 

42 C.J. p 699 note 11. 

50- Colo.—Greoley Transp. Co. v. 
People, 245 P. 720, 79 Colo. 307. 

51. U.S.—^Blease v. Safety Transit 
Co., CC.A.S.C., 50 P.2d 852. 

52. Ohio.—Stale v. Gessner, 151 N. 
B. 751. 114 Ohio St. 662. 
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(2) By Other Carrier 

One who is lawfully engaged In the business of 
transportation of passengers or property, either as a 
motor carrier or as a railroad or street railroad, may sue 
to restrain another from engaging in a competing busi¬ 
ness as a motor carrier over the same route without 
having obtained a proper certificate or license. 

In accordance with the general rules governing 
the protection of corporate franchises and rights bv 
injunction, discussed in Injunctions § 97, a "person 
or company who is lawfully authorized to engage in 
the business of motor vehicle transportation may 
sue to restrain another person or company from 
^*^&3.ging in a competing business over the same 
routes, without having obtained a proper license or 
certificate^^ even though the first carrier promised 
not to oppose the granting of a similar privilege to 
others, but where its permit does not contain any 
such term or condition.54 An existing carrier is 
entitled to relief from interference with his fran¬ 
chise without establishing his right to such fran- 
chise.‘55 An automobile freight line may be en- 


, joined from carrying passengers to the injury of 
another automobile line which is licensed to carry 
both freight and passengers over the same route.®® 
A statute exempting a veteran from paj-ment of oc- 
' cupation taxes will not prevent his being enjoined 
by a competitor from operating as a motor carrier 
'vithcut first obtaining a certificate of public con¬ 
venience and necessity.®" 

On the other hand, a motor transportation com¬ 
pany holding a certificate of convenience and ne- 
cessit}’ has been held not to be entitled to protec¬ 
tion from competition as against the owner of a 
privately operated motor vehicle, who does not hold 
himself out to the public, but carries for hire under 
a definite contract over the same routes®® or as 
against one who occasionally transports passengers 
gratis between points along plaintiff's route,5® or 
as against one who merely operates a taxicab, with 
no established route,’®® or who picks up passengers 
along plaintiff's route under previous arrange¬ 
ment.®^ So also, w^here one previously operating 


53. Ark.—^Messina v. Galutza, 11 S. 
W.2d 468, 178 Ark. 608—Morgan 
V. Fielder, 109 S.W.2d 922, 194 Ark. 
719. 

Fla.—Jarrell v. Orlando Transit Co., 
167 So. 664, 123 Fla. 776. 

Ill.—South Suburban Motor Coach 
Co. V. Levin, 269 Ill.App. 323. 

Ky.—Straight Creek Bus v. Combs, 
155 S.W.2d 208, 287 Ky. 754—V. T. 
C. Lines v. Durham, 114 S.W.2d 
1089, 272 Ky. 638—Crigger & Stepp 
V. Allen, 292 S.W. 811. 219 Ky. 254. 
Mass.—Short Line v. Quinn, 10 N-E, 
2d 112, 298 Mass. 360. 

Mont.—Stoner v. Underseth, 277 P. 
437, 85 Mont. 11—^Northern Pac. 
Ry. Go. V. Bennett, 272 P. 987, 83 
Mont. 483. 

N.T.—Surface Transp. Corp. of N. T. 
V. Reservoir Bus Lines, 67 N.T.S.2d 
135, 271 App.Div. 556—Bee Line v. 
La Guardia, 279 N.T.S, 274, 244 
App Div. 151—^Du Bois v. Van Gon- 
Sic, 247 N.T.S. 426, 231 App.Div. 
284—Colonial Motor Coach Corpo¬ 
ration V. Cayuga Omnibus Corpo¬ 
ration, 243 N.Y.S. 145, 137 Misc. 
199. affirmed 244 N.T.S. 777, 230 
App Div. 773. 

N.C.—City Coach Co. v. Gastonia 
Transit Co., 42 S.E.2d 398, 227 N.C. 
391. 

Ohio.—^Hissem v. Guran. 18 Ohio 
App. 247, affirmed 146 N.E. 808, 112 
Ohio St. 59. 

Tex.—Sunset Express v. Gulf, C. & 
S. F. Ry. Co., Civ.App., 154 S.Vr.2d 
860, error refused—Woolf v. Del 
Rio Motor Transp. Co., Civ.App., 
27 S.W.2d 874. 

Va.—Turner v. Hicks, 180 S.E. 543, 
164 Va. 612. 

Wash.—Independent Truck Co. v. 
Wright, 275 P. 726, 151 Wash. 372. 


W.Va.—^Pocahontas Transportation 

Co. V. Craft. 130 S.E. 468. 100 W. 

Va. 240. 

42 C.J. p 700 note 24. 

Effect of exemptions 

Holder of certificate is not entitled 
to enjoin competitor from transport¬ 
ing freight on independent contract 
or transporting farm products or own 
merchandise 'where such haulage is 
within the exemption provision of 
the statute.—Spokane Northwest 
Auto Freight v. Tedrow, 258 P. 31, 
144 Wash. 481. 

Effect on public 

Where commission had denied cer¬ 
tain motorbus operators a license 
'Without an appeal having been taken 
from such denial, alleged inconven¬ 
ience to public was not ground for 
denying restraint of operation with¬ 
out a license in violation of statute, 
since legislature determines the pub¬ 
lic policy of the state and the court 
has no right to disregard the statute, 
the proper forum to determine the 
matter of public convenience in such 
case in the first instance being in 
commission.—Morgan v. Fielder, 109 
S.W.2d 923, 194 Ark. 719. 

Mail carrier 

An existing carrier may sue to re¬ 
strain a mail carrier from unlawfully 
interfering 'with his business.—^Black 
V. Palmer, 168 S.W,2d 752. 293 Ky. 
231—42 C.J. p 700 note 26. 

Special injury 

<1) A carrier who suffers no spe¬ 
cial injury from the illegal opera¬ 
tion may not sue to enjoin the oper¬ 
ation.—Town of Kiantone v. West 
Ridge Transp. Co., 250 N.T.S. 89. 232 
App.Div. 394. 


(2) While the right to relief may 
depend on a showing of irreparable 
injury, it Is not necessary that the 
damage be great in order to be ir¬ 
reparable “where it is continuing.— 
Warehouse Distributing Corporation 
V. Dixon, 187 N.E. 217, 97 Ind.App. 
475. 

Village 

Common bus carrier, having made 
substantial expenditures in reliance 
on its certificate of public conven¬ 
ience and necessity, could sue to 
enjoin village from furnishing trans¬ 
portation service.—Southwestern Bus 
Co. V. Village of North Olmsted, 181 
N.E. 491, 41 Ohio App. 525, 

54. N.T.—^Darling v. Darling, 194 N. 
T.S. 897, 118 Misc. 817. 

_42 C.J. p 700 note 25. 

55. Fla.—Jarrell v. Orlando Transit 
Co., 167 So. 664, 123 Fla. 776, 

56. Wash.—Davis v. Nickell, 218 P', 
198, 126 Wash. 421. 

42 C.J. p 700 note 27. 

57. Ga.—^McKinney v. Patton, 16 9? 
S.E. 16, 176 Ga. 719. 

58. Ohio.—^Hessem v. Guran, 146 N. 
E. 808, 112 Ohio St. 59, 

59. Ark.—R. K. Adams Bus Line v- 
Faulk, 150 S.W.2d 944, 202 Ark- 
541. 

60. Utah.—Public Utilities Commn. 
V. Garviloch, 181 P. 272, 54 Utah 
406. 

42 aJ. p 700 note 29. 

61- Ky.— V. T. C. Lines v. Durham, 
114 S.W.2d 1089, 272 Ky. 638. 
Trausportatiou nudex contract 
Operation of taxicabs between fer¬ 
ry terminal and hospital to carry 
passengers who had contracted in ad- 
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a bus line applies for a certificate to operate over 
the same route, and the conditions prescribed by 
the commission have been complied with, another 
carrier, who has already obtained a certificate of 
public convenience and necessity for the same route 
under the same schedule, is not entitled to restrain 
applicant or its employees from operating until after 
a final hearing by the commission.'®^ Authorized 
operations may not be enjoined.®® 

Railroad or street railroad company. It has gen¬ 
erally been held that a railroad or street railroad 
company whose interests are injuriously affected 
may sue to restrain unlawful competition by a per¬ 
son or company operating public service motor ve¬ 
hicles without a license or certificate therefor®^ or 


where they are operating under an invalid ordi¬ 
nance,®'® or where the rights of the company are 
otherwise being unlawfully invaded;®'® and it has 
been held to be immaterial whether the street rail¬ 
way franchises were exclusive.®'^ Such suit may 
be brought without first making complaint to the 
public service commission, which has authority to 
grant such license or certificate.®® The fact that 
such a certificate of public convenience and necessi¬ 
ty is granted to a motorbus line, without the consent 
of the local authorities, does not warrant an injunc¬ 
tion to restrain the operation of such line at the 
instance of a competitor, which will not suffer ir¬ 
reparable loss, and where the local authorities make 
no objection to the bus line or to the fact that it 
is operated without their consent.®® Competition 


vance for such transportation or who 
hired and paid the full chargre for 
hiring cab for such trip was not sub¬ 
ject to injunction as violating bus 
operator’s rights under certificate of 
public convenience and necessity and 
franchise from city to operate bus 
line over such route, but bus opera¬ 
tor was entitled to injunction against 
operation of taxicabs over route on 
regular schedule and soliciting or 
carrying passengers for less than the 
full charge, for hiring cab for such 
trip.—Palisi v. Yanarella, 76 N.Y.S, 
2d 211, motion denied 76 N.Y.S 2d 
209, affirmed 75 N.Y.S.2d 619, 272 
App.Div. 1070. 

62. Ark.—Kinder v. Looney, 283 S. 
W. 9, 171 Ark 16. 

63, Colo.—Burnside v. Regents of 
University of Colorado, 64 P.2d 
1271, 100 Colo. 33. 

Ind.—Pennsylvania Greyhound Lines 
V. Public Service Commission, 27 
N.E2d 348, 217 Ind. 221. 

Wash.—North Bend Stage Line v. 
Washington Motor Coach Co., 8 P.. 
2d 302, 167 Wash. 9. 

Collateral attack 

Since a suit to restrain operations 
without a certificate of convenience 
and necessity is a proceeding collat¬ 
eral to proceedings before the com¬ 
mission, a final order of the com¬ 
mission may not be therein attacked 
by defendant unless the defect is ap¬ 
parent on the face of the judgment 
roll of the commission.—Coast Truck 
Line v. Asbury Truck Co., 23 P.2d 
513, 218 Cal. 337. 

Xn action to vacate, and enjoin op¬ 
erations under, orders of commission 
where the evidence was sufficient to 
support the findings of the commis¬ 
sion on which the orders were based, 
the trial court and supreme court 
on appeal were not concerned with 
iiuestion of whether court would 
have reached same conclusion on 
same evidence before commission — 
Pennsylvania Greyhound Lines of 


Indiana v. Public Service Commis¬ 
sion, 27 N.E.2d 348, 217 Ind. 221. 

64. U S.—Tilton v. Model Taxi Cor¬ 
poration, C.C.AN.Y, 112 P.2d 86 
—Tilton V. Model Taxi Corpora¬ 
tion, D.C.N.Y., 23 P.Supp. 585. 

Pla.—Jarrell v. Orlando Transit Co., 
167 So. 664, 123 Fla. 776. 

Kan —^AVichita Transp. Co. v. Peo¬ 
ple’s Taxicab Co., 34 P.2d 550, 140 
Kan. 40. 94 A.L.R. 771. 

Mont.—Northern Pac. Ry. Co. v. Ben¬ 
nett, 272 P. 987, 83 Mont. 483. 

N.Y.—Palmer v. Royal Cadillac Serv¬ 
ice, 13 N.Y.S 2d 140, 171 Misc. 575 
—South Brooklyn Ry. Co. v. 
Schayes, 287 N Y.S. 932, 159 Misc. 
647—Forty-Second St., Manhattan- 
ville & St. Nicholas Ave. Ry. Co. v. 
Comprehensive Omnibus Corpora¬ 
tion, 281 N.Y.S. 289, 155 Misc. 878. 
affirmed 281 N.Y.S. 291, 245 App. 
Div. 711. 

42 C J. p 701 note 32. 

Probability of material damage 
arising from bus company’s unlawful 
, invasion of street surface railway 
company’s terminal point is sufficient 
to entitle street surface railway com¬ 
pany to injunction.—^Forty-Second 
St., Manhattanville & St. Nicholas 
Ry. Co, V. Comprehensive Omnibus 
Corporation, supra. 

Effect of emergency 

Fact that operation of bus line was 
public convenience and supplied pub¬ 
lic necessity is no defense to street 
surface railway company's action to 
restrain operation of bus line on 
ground that bus company failed to 
obtain franchise, since existence of 
emergency will not excuse operation 
under temporary permit in disregard 
of the law.—Forty-Second St., Man¬ 
hattanville & St Nicholas Ave. Ry. 
Co. V Comprehensive Omnibus Cor¬ 
poration, supra. 

Municipality owning street railway 
Ariz —^Northeast Rapid Transit Co. v. 
City of Phoenix, 15 P.2d 951, 41 
Ariz. 71. 1 


Mode of operation immaterial 
Whether cab company's cabs are 
driven recklessly, congest streets, or 
are operated at profit or loss to com¬ 
pany or drivers held immaterial on 
street railroad’s motion for prelim¬ 
inary injunction restraining allegedly 
unlawful competition.—Denver 

Tramway Corpdration v. People’s 
Cab Co. of Denver, D.C.Colo., i F. 
Supp. 449. 

Noncompliance with revenue statute 
In New Jersey the Kates Act (PL. 
[1916] p 283), regulating the opera¬ 
tion of autobusses or jitneys on city 
streets, is for the protection of the 
public and for revenue purposes, and 
not for the benefit of street railway 
companies, and a company operating 
a street railway under Act March 
14, 1893, P.L. p 392, has no standing 
to enjoin the use of the streets by 
jitneys, on the ground that the city’s 
consent under the Kates Act is in¬ 
valid, or whether or not the jitney 
operator is complying with the stat¬ 
ute.—Public Serv. R. Co. v. Rein¬ 
hardt, 112 A. 850, 92 N.J.Eq. 365, af¬ 
firmed 115 A. 747, 119 A. 878, 93 N.J. 
Eq. 461—42 C.J. p 700 note 31 [a]. 

65. Tenn.—Memphis St. R. Co. v. 
Rapid Transit Co., 198 S.W. 890, 
138 Tenn. 594. 

66. Term.—Memphis St. R. Co. v. 
Rapid Transit Co, 179 S.W. 635, 
133 Tenn. 99, L.R.A.1916B 1143, 
Ann.Cas.l917C 1045. 

42 C.J. p 701 note 34. 

67. U.S.—Tilton v. Model Taxi Cor¬ 
poration, C.C.A.NY., 112 F.2d 86. 

68. Wash.—^Northern Pac. R. Co. v. 
Schoenfeldt, 213 P. 26, 123 Wash. 
579. 

42 C.J. p 701 note 35. 

69. N.Y.—Long Island R. R. v. Glen 
Cove & New York Coach Corpora¬ 
tion, 223 N.Y.S. 398, 130 Misc. 303. 

42 C.J. p 701 note 36. 
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by taxicabs affords a street railroad no i^round for 
complaintJO 

Existence of other remedies. The rigrht of the 
carrier to injunctive relief may be sustained al¬ 
though complaint ma^" be made before the public 
service commission for a violation of the commis¬ 
sion's orders/’l or action may be taken by the at¬ 
torney general under direction of the commission,"- 
particularly where adequate relief cannot be ob- ' 
tained by such a remedyand such right is not 
affected by the fact that the act complained of is 
also a criminal offense'^-^ or that a penalty attaches 
to the doing of such acts.’'® 

(3) Proceedings to Procure Injunction 

(a) In general 

(b) Who may sue; parties 

(c) Pleading 

(d) Evidence 

Ce) Hearing and determination 
(a) In General 

Proceedings to enjoin the transportation of passengers 
or property for hire without a license or certificate of 
convenience and necessity must be brought in a court 
having jurisdiction of the subject matter. 

Proceedings to enjoin the transportation of pas¬ 
sengers or property for hire without a license or 
certificate of convenience and necessity must be 
brought in the court, if any, designated by statute.'^® 
A court having original jurisdiction in equity may 


§ 95 

entertain a suit to enjoin a carrier from operating 
v.’ithout a license or certificate, at least in the ab- 
I sence of a statute vesting exclusive jurisdiction in 
j some other court or tody."" Generalh’, where the 
commission has been called on to determine ques¬ 
tions relative to a certificate it has issued, the 
courts will not interfere until the question has been 
finally decided b}" the commission,but after the 
j commission has acted with finaiit 3 " the court may 
I entertain jurisdiction and grant injunctive relief."^ 
The fact that a cease and desist order has been ob¬ 
tained from the commission has been held not to de¬ 
prive the court of jurisdiction to entertain a suit 
b\- a competitor for an injunction based on the same 
grounds which formed the basis for the cease and 
desist ordcr.SO 

(b) Who May Sue; Parties 

Suit to restrain operation of a motor vehicle with¬ 
out having procured a proper permit or license may be 
brought by anyone authorized to do so, including, in 
some jurisdictions, individual taxpayers or citizens of a 
municipality affected by the operation. 

In accordance with the terms of the particular 
statute, suit to obtain an injunction to restrain op¬ 
eration without having procured a proper permit 
or certificate may be brought by the attorney gen¬ 
eral of the state,si by the state on relation of the 
commission, by the public service commission 
where the duty of protecting public interest as 
against unlawful operation is vested in it,^^ by a 


70. IT.S.—^Denver Tramway Corpora¬ 
tion V. People’s Cab Co. of Denver, 
D.C.Colo., 1 F-Supp. 449. 

I^awfnl or tmlawfnl competition 
Equity cannot guarantee street 
railroad against loss of business or 
lawful competition of taxicabs op¬ 
erating point to point service, but 
a street railroad is entitled to pro¬ 
tection by equity against operations 
of cab company as far as cabs regu¬ 
larly operate between fixed termini, 
seek patronage along car routes, or 
engage in systematic cruising.—^Den¬ 
ver Tramway Corporation v. People’s 
Cab Co. of Denver, supra. 

71. Wash—State v. King* County 
Super. Ct., 212 P. 259, 123 Wash. 
116. 

42 C.J. p 699 note 13. 

72. W’ash —State v. King County 
Super. Ct., supra. 

73. Wash.—State v. King County 
Super. Ct.. supra. 

42 C.J. p 699 note 15. 

74. Ky—McCormack v. Cole, 97 S. 
W.2d 33. 265 Ky. 4S2. 

S.C.—^Ex parte Jones, 158 S.E. 134, 
160 S.C. 63, 77 A.L.R. 235. 

Va.—Turner v. Hicks, 180 S.E. 543, 
164 Va. 612. 


75. Mont—Willis v. Buck, 263 P. 
982, 81 Mont. 472. 

76. Pa.—Pennsylvania Public Utili¬ 
ty Commission v. Israel, 52 A.2d 
317, 356 Pa. 400. 

]5ocale of violation, was immaterial 
where legislature had designated a 
particular court in which suit must 
be brought.—Pennsylvania Public 
Utility Commission v. Israel, supra. 

77. Cal.—Coast Truck Line v. As- 
bury Truck Co., 23 P.2d 513, 218 
Cal. 337. 

Va.—Turner v. Hicks, ISO S.E. 543, 
164 Va. 613. 

78. Ky.—Phillips v. Southeastern 
Greyhound Lines, 208 S.AV.2d 43, 
206 Ky. 560. 

Protest of schedules 

VTiere holder of certificate of con¬ 
venience and necessity filed with div¬ 
ision of motor transportation a pro¬ 
test with respect to bus schedules 
filed by competitor, on ground that 
they would conflict w-ith his owm 
schedules, division had duty to de¬ 
termine rights of parties and if nec¬ 
essary to amend certificate of either 
as it might determine in its sound 
discretion would be to benefit of pub- 
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lie, and until division had exercised 
its discretion it was improper for 
court to assume jurisdiction of ac¬ 
tion for injunctive relief filed by 
competing carrier.—Phillips v. 
Southeastern Greyhound Lines, su¬ 
pra. 

79. Ky.—Phillips v. Southeastern 
Greyhound Lines, supra. 

80. Cal.—Motor Freight Terminal 
Co. V. Bray, 18 P.2d 62, 217 Cal. 
242. 

Continued operation after order 
Where autotruck carrier, in viola¬ 
tion of statute and cease and desist 
order by commission, continued to 
carry on business without first ob¬ 
taining certificate of public conven¬ 
ience and necessity, superior court 
held to have jurisdiction to entertain 
suit for injunction.—Motor Freight 
Terminal Co. v. Bray, supra. 

81. Colo.—Greeley Transp. Co. v. 
People, 245 P. 720, 79 Colo. 307. 

82. Iowa.—State v. Holdcroft. 221 N. 
W. 191, 207 Iowa 564. 

83. N.J.—^Public Utility Com’rs v. 
Sheldon, 124 A. 65, 95 N.J.Eq. 408. 

42 C.J, p 700 note 17. 
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taxpayer,by the citizens of a municipality af¬ 
fected,or by the trustees of a carrier, which was 
a resident and taxpayer in the county in which de¬ 
fendants unlawfully operate.^® It has been held, 
however, that in the absence of statute such a suit 
may not be brought by a private individuals'^ unless 
he can show special damage to himself.ss Where 
consent of the municipality is a prerequisite to op¬ 
eration therein, a town may enjoin operation of a 
motor carrier who has not obtained such consent, 
and it is immaterial in such case that the carrier 
operates over state and county highways.^® 

Necessary parties. While, in a proper case, the 
public service or similar commission may be a nec¬ 
essary party,it is not a necessary, if, in fact, a 
proper, party to a suit by competing carriers to en¬ 
join operations under a void order of the commis- 
sion.92 

Intervention, In a suit by carriers having city 
permits to enjoin operation by competitors not hav¬ 
ing permits, the city may intervene to resist attack 
on the validity of its ordinances under which per¬ 
mits are required.^3 

(c) Pleading 

A bill for injunction to restrain a carrier from op¬ 


erating without a proper permit or certificate of public 
convenience and necessity must state all facts necessary 
to show a right to the relief sought. 

A bill for injunction to restrain a carrier from 
operating without a proper permit or certificate of 
public convenience and necessity must state all facts 
necessary to show a right to the relief sought.®^ 
A pleading may be amended to bring it within the 
terms of the statute in effect when the decree will 
be rendered.®^ Under a general denial, where the 
question is whether defendant was operating in vio¬ 
lation of plaintiff’s rights, defendant may urge 
that he was operating under a city franchise, and 
therefore under an exemption to the act, and this 
contention need not be specially pleaded.^® 

(d) Evidence 

The general rules as to the burden of proof and the 
admissibility and weight and sufficiency of evidence ap¬ 
ply. 

In a suit to enjoin operations by one not having a 
permit or certificate, plaintiff has the burden of 
proving his right to injunction.®*^ Evidence con¬ 
tradicting entries in the journal of a legislative 
body®® and evidence not shown to be relevant and 
material®® may properly be excluded. The general 


Public service commission or Ixlgrli- 
way department 

Wyo.—Public Service Commission of 
Wyomine: v. Grimshaw. 53 P.2d 
1, 49 Wyo 158, 109 A.L.R. 534, 

84. Fla.—Merryman v. Southern 
Tours, 162 So. 897, 120 Fla. 440— 
Riley V. Lawson, 143 So. 619, 106 
Fla. 521. 

Right of other carriers to bring suit 
see supra subdivision b (2) of this 
section. 

85, Mass.—Leroy v. Worcester St. 
Ry. Co., 191 NE. 39, 287 Mass. 1, 

42 C J. p 700 note 18. 

Incidental protection of private 
property right of one plaintiff does 
not prevent such plaintiff from join¬ 
ing with other citizens of city in 
suit to restrain operation of unli¬ 
censed motorbus.—Leroy v. Worces¬ 
ter St. Ry. Co., supra. 

88. N.Y.—Palmer v. Royal Cadillac 
Service, 13 N.Y S.2d 140, 171 Misc. 
675. 

87. Mass.—New York, etc., R. Co. v. 
Deister, 148 N.F. 590, 253 Mass. 
178. 

88. Tenn.—Memphis St. R. Co. v. 
Rapid Transit Co., 179 S.W. 635, 
133 Tenn. 99. LR.A.1916B 1143, 
Ann.Case.l917C 1045. 

42 C.J. p 700 note 22. 

89 . N.Y.—Town of Kiantone v. West 
Ridge Transp. Co., 250 N.Y.S. 89, 


232 App.Div. 394—City of Buffalo 
V. International Bus Corporation, 
259 N.Y.S. 237, 144 Misc. 662. 

90. N.Y.—Town of Kiantone v. West 
Ridge Transp. Co., 250 N.Y.S. 89, 
232 App.Div. 394. 

91. Tex.—Central Freight Lines v. 
C. & S. Motor Freight Lines, Civ. 
App., 125 S.W.2d 615. 

Where operation was within certifi¬ 
cate 

Where commission had approved 
transfer to defendant of certificates 
of convenience and. necessity confer¬ 
ring on holder unrestricted right to 
transport freight, trial court was 
without authority. In suit for injunc¬ 
tion to which commission was not a 
party, to interfere with defendant's 
operations consistent with certifi¬ 
cates, notwithstanding operations vi¬ 
olated private agreement of parties 
to transfer of which commission had 
had no knowledge.—Central Freight 
Lines v. C. & S, Motor Freight Lines, 
supra. 

92. Tex.—Texas & N. O. R. Co. v. 
Greer, Civ. App., 117 S.W. 2d 148, 
error dismissed. 

93. Tex.—^Beene v. Bryant, Civ.App., 
201 S.W.2d 268. 

94. Allegations held sufflclent 

Ind.—^Warehouse Distributing Corpo¬ 
ration V. Dixon, 187 N.E. 217, 97 
Ind.App. 475. 

Tex.—Texas Motor Coaches v. Rail¬ 
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road Commission, Civ.App., 41 S. 
W.2d 1074. 

Operation over established route 
A utilities commission seeking to 
enjoin a motor carrier from operat¬ 
ing without a certificate of conven¬ 
ience and necessity must allege op¬ 
eration by defendant over an estab¬ 
lished route.—Public Utilities Com¬ 
mission of Utah V. Pulos, 286 P. 
947, 75 Utah 527. 

Fxlma facie case 

Bill of complaint which alleged 
that automobile transportation com¬ 
pany was violating act regulating au¬ 
tomobile transportation of persons or 
property by carrying on an unli¬ 
censed transportation service not 
authorized by act states pnma facie 
case for injunctive relief.—Merry- 
man V. Southern Tours, 162 So. 897, 
120 Fla. 440. 

95. Mass.—Boston & M. R. R. v. 
Cate, 160 N.E. 210. 264 Mass. 248. 

96. N.M.—Whitfield v. City Bus 
Line.s, 187 P.2d 947. 51 N.M. 434. 

97. Iowa.—State v. Ooten, 243 N.W. 
329, 215 Iowa 543. 

Proof of necessity of certificate 
N.M.—^Whitfield v. City Bus Lines, 
187 P.2d 947, 51 N.M. 434. 

98. N.Y.—Loos V. City of New York, 
13 N.Y.S.2d 119, 257 App.Div. 219. 

99. Cal.—^Motor Service Express v. 
Cowan. 7 P.2d 763, 120 Cal.App. 
284. 
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ni-les as to weight and sufficiency of evidence are ] 
applicable.^ ! 

(e) Hearing and Determination 
aa. In general 

bb. Preliminary injunction or restraining 
order 

aa. In General 

The general rules governing hearings and determina¬ 
tion in injunction suits apply in proceedings to enjoin a 
•carrier from operating without a permit or certiflcate- 
An injunction may be stayed to avoid public incon¬ 
venience. 

In a suit to restrain a motor carrier from operat¬ 
ing without a permit or certificate, what constitutes 
a common carrier is a question of law,^ but wheth¬ 
er the operations of defendant are such as to re¬ 
quire a permit or certificate before he can lawfully 
engage in them is a question of fact.3 Questions 
not material to the controversy should not be de¬ 
cided,^ but in a suit by the commission the equities 
of competing carriers, as well as the equities of de¬ 
fendant and the public generally, should be consid¬ 
ered.® A decree enjoining defendants from operat¬ 
ing without a certificate must be sufficiently def¬ 
inite to inform defendants when they will violate 
the injunction,® but must not be so broad as to de¬ 
prive defendants of their legal right." An injunc¬ 
tion prohibiting defendants from operating motor 
vehicles over a described route in intra-state com- 

1. Eyidence lield sufficient 
Ky.—McCormack v. Cole, 97 S,'W.2d 
33, 265 Ky 4S2. 

—Whitfield v. City Bus Lines. 

187 P.2d 947, 51 N.M. 434. 

:N.Y.—Palisi V. Yanarella, 76 N.Y.S. 

2d 211, motion denied 76 N.Y.S.2d 
209, affirmed 75 N'.Y.S.2d 519. 272 
App.Div. 1070. 

•Ohio.—Bruner v. Public Utilities 
Commission of Ohio, 170 N.B. 184, 

34 Ohio App. 198. 

Evideuce held iusufficieut 
Iowa.—State v. Ooten, 243 N.W. 329, 

215 Iowa 543. 

Mont.—Stoner v. Underseth, 277 P. 

437, 85 Mont. 11. 

Operation as common carrier 

Where hotel and sisht-seeingr huss- 
•es are exempt from statutory re¬ 
quirements of certificates of public 
convenience, an injunction restrain¬ 
ing them from operating without a 
certificate may not be had unless the 
evidence shows they are operating 
.as common carriers.—Sequoia Nat. 

Park Stages Co. v. Sequoia & General 
Grant Nat. Parks Co., 291 P. 208, 210 
Cal. 156. 

: 2 . Mich.—Michigan Public Utilities 
Commission v. Krol, 222 N.W. 718, 

245 Mich. 297. 

eo C.J.S.-23 


m'jrce does not prohibit him from discharging his 
ob!:crations as a private carrier.^ W here protesting 
carriers were not given notice and opportunity to 
he heard on an appheation for a permit or certifi¬ 
cate, the court may refer the case back to the com¬ 
mission for a redetermination of the question 
whether defendant was entitled to a certificate, 
where such procedure is authorized by the statute.® 

Stay of injunction. An injunction to restrain 
illegal operation by a city of extensive bus lines 
should be stayed in order to enable the city au¬ 
thorities to take steps to legalize the operations, 

I where immediate restraint would work hardship 
j and inconvenience on large numbers of people us- 
j ing the lines.^® 

j Retention of jurisdiction. Where the decree re- 
* tains jurisdiction to compel obedience to the injunc¬ 
tion, the court can properly entertain a petition 
for approval of a plan of business operation which 
will not vio-late the injunction or the statute.^^ 

bb. Preliminary Injunction or Restrain¬ 
ing Order 

Where the right thereto is sufficiently established, an 
injunction pendente lite may be granted; but the defend¬ 
ant may recover damages if such injunction is wrong¬ 
fully issued. 

Where the facts are uncontroverted, or there is 
a prima facie showing that defendant is operating 
in violation of law,i3 a preliminary injunction may 

Co. V. Craft, 130 S.E. 468, 100 W. 
Va, 240. 

7. Mont.—Stoner v. Underseth, 277 
P. 437, 85 Mont. 11. 

Tex.—^V’illalobos v. Holguin, 208 S.W. 
2d 871. 

Wash.—Independent Truck Co. v. 
Wright. 275 P. 72 6, 151 Wash. 372. 

8. Mont.—Stoner v. Underseth, 277 
P. 437, 85 Mont. 11. 

9 . Ky.—Eastridge v. Southeastern 
Greyhound Lines, 133 S.W.2d 95, 
280 Ky. 392. 

10. N.Y.—^Walsh V. LaGuardia, 281 
N.Y.S. 67. 245 App.Div. 835, re¬ 
versed on other grounds 199 N.E. 
652, 269 N.Y. 437, motion denied 
199 N.B. 673, 269 N.Y. 564—Bogart 
V. Walker, 248 N.Y.S. 19, 231 App. 
Div. 499. 

11. Tenn.—East Tennessee & West¬ 
ern North Carolina Motor Transp. 
Co. v. Carden, 50 S.W.2d 230, 164 
Tenn. 416. 

12. N.Y.—^International Hy. Co. v. 
Barone, 284 N.Y.S. 122, 246 App. 
Div. 450. 

Answexing* affidavits held insuffideart 
N.Y.—International Hy. Co. v. Ba¬ 
rone, supra. 

13. Pa.—^Pennsylvania Public Utility 


Ohio.—^Affiliated Service Corporation 
V. Public Utilities Commission of 
Ohio, 186 N.B. 703, 127 Ohio St. 
47, 103 A.L.R. 264. 

3. Cal.—^Haynes v. MacFarlane, 279 
P. 436, 207 Cal. 529. 

Fla.—ilerryman v. Southern Tours, 
162 So. S97, 120 Fla. 440. 

Ill.—Illinois Highway Transp. Co. v. 
Hantel, 55 N.E.2d 710, 323 Ill.App. 
364. 

Mich.—^]Michigan Public Utilities v. 

Krol, 222 N.W. 718, 245 Mich. 297. 
Ohio.—^Affiliated Service Corporation 
V. Public Utilities Commission of 
Ohio, 186 N.E. 703, 127 Ohio St. 47, 
103 A.L.R. 264. 

Tex.—^„\nderson, Clayton & Co. v. 
State ex rel. Allred, 82 S.W.2d 941, 
125 Tex. 453. 

4. Mass.—Leroy v. Worcester St. 

Ry. Co., 191 N.E. 39, 287 Mass. 1. | 

2sr.C.—^Winborne v. Mackey, 174 S.E. f 
577, 206 N.C. 554. 

5. Ohio —Public Utilities Commis¬ 
sion v. Sebring-Alllance Bus Line, 
172 N.E. 290, 35 Ohio App. 101. 

6. Tex.—Villalobos v, Holguin, 208 
S.W.2d 871. 

Order held valid 

W'.Va.—Pocahontas Transportation 
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be granted; and, under equity rules so providing, 
a showing of irreparable injury is not necessary 
where defendant has notice of the application for 
such injunction.^^ On the other hand, a temporary 
injunction should not be granted unless the right 
thereto is plain from the undisputed facts^S and 
plaintiff must establish his undisputed right to such 
relief.i'® Where it is sought to restrain operation 
for failure to obtain a certificate of convenience 
and necessity and consent of local authorities, an 
injunction pendente lite should not be granted 
where it is not shown that consent of local authori¬ 
ties was required.i'^ Where defendant, in a suit 
to enjoin his operation without authorization, an¬ 
swers that he is a member of a voluntary associa¬ 
tion handling only members' goods, failure to make 
the members or the association parties defendant 
has been held to preclude a temporary injunction.^® 
In a suit to enjoin a motor carrier from operating 
for illegally low fares and for competing with com¬ 
plainant without first obtaining a certificate, or 
granting a preliminary injunction against low fares 
the court may withhold injunction against competi¬ 
tion since compliance with the injunction against 
low fares will affect the status of the competition.^® 

Wrongful issuance. Where defendant is in fact 
a private carrier not required to have a certificate, 


he is entitled to damages sustained by reason of is¬ 
suance of a temporary injunction®® and to reason¬ 
able attorney's fees for services rendered in procur¬ 
ing its dissolution.® 1 

Injunction in favor of defendant. In a suit by 
the state to enjoin operations the court may, in 
order to prevent irreparable injury to defendants, 
restrain the state from interference with continued 
operation by criminal proceedings against defend¬ 
ants pending litigation.®® 

c. Enjoining Interference with Operation 

A motor carrier who is conducting his business prop- 
eriy within the terms of his certificate or to whom the re¬ 
quirements of the statute do not appiy, may enjoin inter¬ 
ference with his business. 

A motor carrier who is conducting his business 
properly within the terms of his certificate may en¬ 
join interference with such operation,®® and the en¬ 
forcement of a statute may be enjoined when, by 
erroneous construction, it is applied to plaintiff to 
his irreparable injury;®^ but actions which are 
merely threatened®'^ or which are merely anticipat¬ 
ed®® will not be enjoined, nor will injunction be 
granted where the operation sought to be protected 
is illegal.®'^ One who has no certificate of conven¬ 
ience and necessity from the state commission or 
the interstate commerce commission, although appli- 


Commission v. Israel, 52 A.2d 317, 
356 Pa. 400. 

Tex.—Beene v. Bryant, Civ.App., 201 
S.W.2d 268. 

City, intervening: to resist an at¬ 
tack on its ordinances requiring per¬ 
mits, may be granted a temporary 
injunction.—Beene v. Bryant, supra. 

14. Pa—^Pennsylvania Public Utili¬ 
ty Commission v. Israel, 52 A.2d 
317, 356 Pa. 400. 

15. N.T.—Pine Hill-Kingston Bus 
Corporation v. Davis, 232 N.T.S. 
536, 225 App.Div. 182—New York 
State Rys. v. Monroe Cab Corpora¬ 
tion, 236 N.T.S 6. 134 Misc. 6G4. 

Supporting- afflda-vit 

On motion for injunction pendente 
lite, affidavit by street railroad alleg¬ 
ing that taxicabs were seen solicit¬ 
ing passengers without giving names 
of parties doing soliciting or other 
circumstances was too indefinite to 
enjoin taxicabs from competing with 
street railroad.—New York State 
Rys. V. Monroe Cab Corporation, su¬ 
pra. 

16. N.Y.—Pine Hill-Kingston Bus 
Corporation v. Davis, 232 N.Y.S. 
536, 225 App.Div. 182—^New York 
State Rys. v. Monroe Cab Corpora¬ 
tion, 236 N.Y.S. 6, 134 Misc. 664. 


Bus Corporation, 227 N.Y.S. 510, 
223 App Div. 75. 

IS. Mont.—Board of Railroad 
Com'rs V. Reed. 58 P.2d 271, 102 
Mont. 382. 

Kefranied pleadings 

In suit by commissioners to enjoin 
defendant from operating motor ve¬ 
hicles on commercial basis without 
authorization, on filing of defendant’s 
answer, at time set for hearing, al¬ 
leging that he was employee of vol¬ 
untary association, plaintiff should 
have a.sked for continuance and re¬ 
framed pleadings to bring association 
into case, if plaintiff did not know 
of association when plaintiff institut¬ 
ed suit, or association might have 
been brought in on order of court.— 
Board of Railroad Com'rs v. Reed, 
supra. 

19. U.S.—Tilton V. Model Taxi Cor¬ 
poration, D.C.N.Y., 23 P Supp. 585. 

Corporation receiving orders 

In enjoining taxicabs from operat¬ 
ing at illegally low fares, court 
would not grant preliminary injunc¬ 
tion against Independent corporation 
which merely received orders for 
taxicabs and transmitted orders to 
operating companies for commis¬ 
sions.—Tilton V. Model Taxi Corpora¬ 
tion, supra. 

20. Ill.—^Illinois Highway Transp. 
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Co. V. Hantel, 56 N.E.2d 710, 823 
Ill.App. 364. 

21. Ill.—Illinois Highway Transp. 
Co. V. Hantel, supra. 

22. Tex—^Anderson, Clayton & Co. 

V. State ex rel. Allred, 62 S.W.2d 
107, 122 Tex. 530. 

23. Tex.—Railroad Commission of 
Texas v. Johnson, Civ.App., 104 S. 

W. 2d 146. 

24 . Cal,—Hughson Condensed Milk 
Co. V. State Board of Equalization, 
73 P.2d 290, 23 Cal.App.2d 281. 

Mo.—State ex rel. and to Use of Pub¬ 
lic Service Commission v. Blair, 
146 S.W.2d 865, 347 Mo. 220. 

25 . Ga,—Georgia Public Service 
Commission v. Parcel Delivery Co., 
170 S.E. 800, 177 Ga. 600. 

26 . U.S.—Continental Baking Co. v. 
Woodring, Kan.. 52 S.Ct. 595, 286 
U.S. 352, 76 LEd. 1155, 81 A.L.R. 
1402—Baker v. Glenn, D.C.Ky., 2 
P.Supp. 880. 

27 . N.Y.—Clark v. City of New 
York, 28 N.Y.S.2d 110, 176 Misc. 
893, affirmed 28 N.Y.S.2d 182, 262 
App.Div. 855, reargument denied 
29 N.Y.S.2d 152, 262 App.Div. 871. 
IxLconveoilence to public is no 

ground for restraining interference 
with illegal operation.—Clark v. City 
of New York, supra. 


17. N.Y.—Garrison v. Paramount 
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cations are pending,or who has never applied to j 
the state commission for a permit or certincatc,-^ j 
"but who claims the right to operate under the grand- S 
father clause of the federal act,^^^ has been held to ! 
have no right to use the highways so as to be en¬ 
titled to an injunction restraining interference with 
such use. Pending a decision by the commission 
on an application for a certificate, the court has 
no authority to enjoin the commission from inter¬ 
fering with operations with respect to which the ! 
application was made,3t and injunction to restrain 
interference will not be granted a carrier who, 
after losing an appeal to the court from an adverse 
order of the commission, fails to avail himself of 
the further appeal provided by the statute.^^ 

A suit to enjoin the commission from interfering 
with operation may not be considered as an appeal 
from an order of the commission refusing a permit 
or certificate and an injunction restraining in¬ 
terference will not be granted a carrier who was 
refused a permit, where the evidence show's that the 
commission’s refusal w’as justified.^^ 

A bill to enjoin enforcement of a statute, prohib¬ 
iting operation without a certificate must state facts 
sufficient to entitle plaintiff to the relief sought, 
including facts sufficient to take the case out of 
the rule that enforcement of law ordinarily will not 
be enjoinedand where petitioner is admittedly 
a common carrier, but claims the protection of one 
of the exemptions of the statute, he must show' 


himself to be clearly within the terms of the excep¬ 
tion."" 

TcmpDrzry bijzinciior.. In a proper case the 
court may grant a lemporarj' in junction,but a 
temporary injim.ction will be dissolved where it ap¬ 
pears that plaintiff is using it to prevent the com- 
i mission from investigating his unlawful conduct. 

§ 96 . Amendment or Revocation of Certifi¬ 
cates of Public Convenience 

a. Amendment 

b. Revocation 

a. Amendment 

(1) In general 

(2) Determination of public convenience 

and necessity 

(3) Proceedings to procure amendment 

or modification 

(1) In General 

In gsneraJ, the board or commission authorized to 
grant a certificate of public convenience and necessity 
may amend it. 

As a general rule, under the statutes authorizing 
the granting of certificates of public convenience 
and necessity, the board or commission empow'ered 
to grant the certificate may amend^O or modify^l it, 
as by consolidation of several certificates, ^2 by al- 


28 . Tox.—Railroad Commission of 
Texas v. A. E. McDonald Motor 
Freight Lines, Civ.App,, 127 S.W.2d 
932—^Railroad Commission of Tex¬ 
as V. Fisher, Civ.App., 127 S.W.2d 
925. 

Refusal to graut temporary iajunc- 
llon was held not an abuse of dis¬ 
cretion.—^Dean v. Georgia Public 
Service Commission, 18 S.E.2d 756, 
193 Ga. 401. 

29. Tex.—Smith v. Coleman, Civ. 
App.p 127 S.W.2d 928—Smith v. 
Keele, Civ.App.. 127 S.W.2d 926. 

Presumptions 

In action to enjoin interference 
with operation without a permit by 
one who has never applied for a per¬ 
mit the court cannot presume public 
service commission of state will de¬ 
ny permit to operate motor busses if 
applicant complies with law.—^Atlan¬ 
tic-Pacific Stages V. Stahl, D.C.Mo., 
36 F.2d 260. 

30. Tex.—Bates v. Railroad Com¬ 
mission, Civ.App., 138 S.W.2d 1104, 
error refused—Railroad Commis¬ 
sion V. Tips, Civ.App., 130 S.W.2d 
1078. 

31. Tex.—Sunset Truck Lines v- 


Railroad Commission, Civ.App., 134 
S.'W.2d 373. 

32. Pa.—Bickley v. Pennsylvania 
Public Utility Commission, 25 A.2d 
589, 148 Pa.Super. 399, certiorari 
denied 63 S.Ct. 205, 317 U.S. 682, 
88 L.Ed. 547. 

33. Tex,—Railroad Commission v. 
Loving, Civ.App, 128 S.W.2d 845. 

34. U.S.—Thompson v. McDonald, C. 
C.A.Tex., 95 F.2d 937, affirmed 59 
S.Ct. 176, 305 U.S. 263, S3 L Ed. 
161, rehearing denied 59 S.Ct. 356, 
305 U.S. 676, 83 L.Ed. 437. 

35. U.S.—^Arneson v. Denny, D.C. 
Wash., 25 F,2d 988. 

Mo.—Park Transp. Co. v. Missouri 
State Highway Commission, 60 S-1 
W.2d 388, 332 Mo. 592. 

Tex.—Railroad Commission v. Lov¬ 
ing, Civ.App., 128 S.'W.2d 845. 

38. Ga.—^Bowden v. Georgia Public 
Service Commission, 153 S.E. 42, 
170 Ga 505. 

37. S.D.—^Mitchell Produce Co. v, 
Morrison, 257 N.W. 47, 63 S.D. 127. 

38. Ill.—Johnson v. Kelly, 73 N.E.2d 
635, 331 IlLApp. 613. 

39. Tex.—Tips v. Railroad Commis- 

355 


Sion of Texas, Civ.App., 110 S.W.2d 
585, error dismissed. 

40. Conn,—Modeste v. Public Utili¬ 
ties Commn., 117 A. 494, 97 Conn. 
453. 

41. Ill.—^Railway Express Agency v. 
Illinois Commerce Commission, 28 
X.E.2d 116, 374 Ill. 151. 

Ohio.—Stockton v. Public Utilities 
Commission of Ohio, 166 N.E.2d 
135, 120 Ohio St. 250. 

Pa.—^Arrow Carrier Corporation v. 
Public Service Commission of 
Pennsylvania, 182 A. 711, 120 Pa. 
Super. 570. 

Utah.—Gilmer v. Public Utilities 
Commission of Utah. 247 P. 284, 67 
Utah 222. 

42. Wash.—^Washington Motor 

Coach Co. V. Baker, 291 P. 733, 158 
Wash. 5 88. 

Combination of routes or certificates 

(1) Application for change of op¬ 
eration by bus company to permit 
running of busses on combined routes 
must be made to public service com¬ 
mission.—^Tonkers R. Co. v. Hume, 
233 N.Y.S. 63, 225 App.Div. 313. 

(2) The commission has, under 
some statutes, authority to substi¬ 
tute. coordinate, and consolidate un- 
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lowing an extension of operations^® over routes 
served by existing carriers,^4 by an increase in fa¬ 
cilities,by the imposition's or removalof re¬ 
strictions, or by a change of route.'*® The board 
or commission is regarded as having continuing and 
supervisory jurisdiction over the certificates and 
operation thereunder,*® and may limit, restrict, or 
forbid operations if public convenience and neces¬ 
sity so require, without regard to any rights granted 
by the original certificate.^® 

A stilt to enjoin interference with operations un¬ 
der existing certificates of convenience and necessi¬ 
ty gives the court no jurisdiction over applications 
pending before a commission for amendment of 
such certificates,nor does the pendency of an ap¬ 
peal from a decree enjoining such interference de¬ 


prive the commission of its power to order amend- 

ment.‘52 

(2) Determination of Public Convenience* 
and Necessity 

An application to amend or modify a certificate of 
public convenience and necessity should be considered 
by the commission and be governed in the same manner 
as an original application, and before any change is made 
there must be a determination that the public con¬ 
venience and necessity require it. 

An application to amend or modify a certificate 
of public convenience and necessity should be con¬ 
sidered by the commission and be governed in the 
same manner as an original application,^® and be¬ 
fore any change is made there must be a determina¬ 
tion that public convenience and necessity require 
it.®* The fact that the proposed change would be 
beneficial to applicant is not a controlling factor.®® 


der one certificate the same or sub¬ 
stantially the same service previous¬ 
ly given under several certificates.— 
Hocking Valley Ry. Co. v. Public 
Utilities Commission of Ohio, 167 N. 
B. 879, 121 Ohio St. 268, followed in 
Pennsylvania R. Co. v. Public Utili¬ 
ties Commission of Ohio, 196 N.E. 
433, 130 Ohio St. 60. 

(3) Coordination of service by mo¬ 
tor transportation company -under 
single certificate is not abandonment 
of service, even though service was 
abandoned under old certificates.— 
Hocking Valley Ry. Co. v. Public 
Utilities Commission of Ohio, 167 N. 
H. 879, 121 Ohio St. 268, followed in 
Pennsylvania R. Co. v Public Utili¬ 
ties Commission of Ohio, 196 N.E. 
433, 130 Ohio St. 50. 

43. Ohio—Wheeling, St. Clairsville 
& Cambridge Transp. Co. v. Public 
Utilities Commission of Ohio, 180 
N.E. 901, 125 Ohio St. 209. 

44. Ohio.—Lockland Subdivisions 
Bus Co V Public Utilities Commis¬ 
sion, 47 N.E 2d 981, 141 Ohio St. 
361. 

Protection of rights of existing car¬ 
rier 

An amendment so as to operate 
over the same route as an existing 
carrier may be granted where the 
rights of the existing earner are 
substantially protected by restric¬ 
tions m the amended certificate, such 
as by a restriction precluding appli¬ 
cant carrier from picking up and 
discharging passengers along the 
part of the route traveled in common. 
—Lockland Subdivisions Bus Co. v. 
Public Utilities Commission, supra. 

45. Ohio.—Stark Electric R. Co. v. 
Public Utilities Commission of 
Ohio, 170 N.E. 360, I2l Ohio St. 
550, certiorari denied Salisbury 
Transp. Co. v. Stark Electric R. 
Co., 51 S.Ct. 24, 282 U.S. 844, 76 L. 
Ed. 749. 


40. Ohio.—Stockton v. Public Utili¬ 
ties Commission, 166 NE. 135, 120 
Ohio St. 250. 

IxLsulficient facilities 

Where it appears that the holder 
of a certificate has insufficient facil¬ 
ities to operate to the extent author¬ 
ized, his certificate may properly be 
modified to restrict his operation.— 
Stockton V. Public Utilities Commis¬ 
sion, supra, 

47. Ohio.—Commercial Motor 

Freight v. Public Utilities Commis¬ 
sion of Ohio, 21 N.E.2d 863, 135 
Ohio St. 573. 

Pa—Arrow Carrier Corporation v. 
Public Service Commission of 
Pennsylvania, 182 A. 711, 120 Pa. 
Super. 670. 

Restriction as to goods transportable 
Public service commission could 
change order restricting motor car¬ 
rier to transportation of certain enu¬ 
merated commodities if it was of 
opinion that such restriction was 
drastic and injurious to motor car¬ 
rier; and it is not a question of ab¬ 
solute necessity, but a question of 
what was reasonably necessary for 
convenience of public.—^Arrow Car¬ 
rier Corporation v. Public SerAuce 
Commission of Pennsylvania, supra. 

48. Tex.—^Railroad Commission of 
Texas v. Red Arrow Freight Lines, 
Civ.App., 167 S.W.2d 249, error re¬ 
fused. 

49. Tex.—Miller v. Tarry, Civ.App., 
19l S W.2d 501, refused no revers¬ 
ible error. 

50 . Tex,—^Railroad Commission of 
Texas v. Universal Transport & 
Distributing Co., Civ.App., 86 SLW. 
2d 250, error dismissed. 

Revocation of certificate 864 Infra § 
96 b. 

51. Tex.—Railroad Commission of 
Texas v. Brown Express, Civ.App, 
106 S.W.2d 327, error dismissed. 
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52. Tex.—Railroad Commission of 
Texas v. Brown Express, supra. 

53. Ohio.—Mosholder v. Public Util¬ 
ities Commission of Ohio, 15 N.E 
2d 777, 134 Ohio St. 52—Central 
Ohio Transit Co. v. Public Utilities 
Commission of Ohio, 154 N E. 323, 

115 Ohio St. 383—Scioto Valley Ry. 
& Power Co. v. Public Utilities 
Commission of Ohio, 154 N E. 320, 

116 Ohio St. 358. 

54. Fla—Leonard Bros. Transfer & 
Storage Co. v. Douglass, 32 So.2d 
156. 

Ohio.—Stark Electric R. Co. v. Public- 
Utilities Commission of Ohio, 170 
NE. 360, 121 Ohio St. 550, certio¬ 
rari denied Salisbury Transp. Co. 
V. Stark Electric R. Co., 61 S.Ct. 
24, 282 U.S. 844, 75 L Ed. 749— 
Pennsylvania R. Co. v. Public Util¬ 
ities Commission of Ohio, 155 N. 
E. 694, 116 Ohio St. SO—Scioto Val¬ 
ley Ry. & Power Co. v. Public Util¬ 
ities Commission of Ohio, 151 N.E. 
320, 315 Ohio St. 358. 

Tex.—Railroad Commission of Texas 
V. Red Arrow Freight Lines, Civ. 
App., 167 S.W.2d 249, error refused 
—Railroad Commission of Texas 
V, Red Arrow Freight Lines, Civ. 
App., 96 S.W.2d 735. Error re¬ 
fused. 

Reroute orders 

Tex.—Railroad Commission of Texas 
V. Red Arrow Freight Lines, Civ. 
App., 167 S.W.2d 249, error re¬ 
fused. 

Estoppel to question validity of order 
Tex.—Railroad Commission of Texas 
V. Red Arrow Freight Lines, supra. 

55. N.D.—^Application of Theel Bros. 
Rapid Transit Co.. 6 N.W.2d 660, 
72 N.D. 280. 

Need for revenues 
Where a party purchased and 
leased two certificates of public con¬ 
venience and necessity from two ter¬ 
minal points to a town between suchi 
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Thus, whether there should be a coordination and ^ 
consolidation of previous existing certificates de¬ 
pends on whether such action is in the interest of 
the public, as distinguished from the interest cf ap¬ 
plicant's Likewise, the proposed change must be 
for the benefit of the public generally, and not just ! 
some of the public,*^"^ The fact that the public has 
become accustomed to service operated without au- j 
thority affords no reason for authorizing such serv- 
ice,58 but, in its discretion, the commission may al¬ 
low an amendment to permit the carrier to continue 
such operations.Prior violations of restrictions ‘ 
in a certificate of convenience and necessity do not ' 
of themselves necessarily warrant refusal of ap¬ 
plications to remove such restrictions,^^ but the \ 
fact of prior violations will be considered in passing ' 
on the applications.Willful violation of restric¬ 
tions over a long period is sufficient ground for re¬ 
jection of an application to remove restrictions®^ 
or to permit an extension of rights.®^ 

Effect On other carriers. On application for co¬ 
ordination and consolidation of routes, it is the duty 
of the commission to adjust conflicting interests so 
that efficient service is available to the public,®*^ 
Where the application is for an extension of route, 
the commission should, particularly where so re- j 
quired by statute, take into consideration the ex- i 
istence of other transportation facilities in the ter¬ 
ritory sought to be served®® and the adequacy of 
such transportation.®® Lack of business over a par¬ 
ticular route has been held not a sufficient reason 
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for granting a change of route. ®'^ Where a car¬ 
rier seeks by amendment to extend its service so as 
to compete tvhh another existing carrier, the com¬ 
mission is not obliged to order the existing carrier 
to impreve its service®- or allov/ it an opportunity 
to do 

Whether an existing carrier should be permitted 
the opportunity to furnish required services before 
an extension for applicant is approved :s a matter 
entirely within the province of the commission;*^ 
and even if such carriers should be given the op¬ 
portunity to furnish additional service, where the}’ 
fail to show they can render service as cheap or 
convenient as that offered by applicant, refusal of 
an extension permit may not be justiiied.'^^ 

(3) Proceedings to Procure Amendment or 
Modification 

(a) In general 

(b ) Evidence and hearing 

(c) Findings and orders 

(d) Review 

(e) Restraining enforcement 
(a) In General 

Proceedings to procure an amendment of a certificate 
of public convenience and necessity must be in ac¬ 
cordance with the statutes. 

The procedure prescribed by the statute to pro¬ 
cure an amendment or modification of a certificate 
of public convenience and necessity must be fol¬ 
lowed. 


points, and secured permit for a 
through bus service between the ter¬ 
minal points, which permit was with¬ 
drawn after a rereference of case to 
director of division of transportation 
in injunctional proceeding by compet¬ 
ing bus line, fact that a denial to op¬ 
erate a through bus service effected a 
cancellation of the certificates be¬ 
cause party was unable to operate 
under certificates without benefit of 
fares from through service did not 
establish party's right to operate 
through bus service.—^Eastridge v. 
Southeastern Greyhound Lines, 133 
S.W.2d 95, 280 Ky. 392. 

66. Pa.—^Modern Transfer Co. v. 
Pennsylvania Public Utility Com¬ 
mission, 12 A.2d 458, 139 Pa.Su- 
per. 197. 

67. Pa.—Modern Transfer Co. v. 
Pennsylvania Public Utility Com¬ 
mission, supra. 

Va.—Jessup v. Commonwealth, 5 S. 

E-2d 482, 174 Va. 133. 

Removal of restrictions held prop, 
erly refused 

Ohio.—Buckeye Stages v. Public 
Utilities Commission of Ohio, 17 
K.E.2d 645. 134 Ohio St. 396. 


58. Ohio,—Stark Electric R, Co. v. 
Public Utilities Commission of 
Ohio, 170 XE. 360, 121 Ohio St. 
550, certiorari denied Salisbury 
Transp. Co. v. Stark Electric R. 
Co., 51 S.Ct. 24. 282 U.S. 844, 75 
L.Ed. 749. 

59k TVyo.—Application of Goodrich, 
68 P.2d 588. 51 Wyo. 439. 

60. Pa.—Cage v. Public Service 
Commission, 189 A. 896, 125 Pa. 
Super, 330, 

61- Pa.—^Arrow Carrier Corporation 
V. Public Service Commission of 
Pennsj’lvania, 182 A. 711, 120 Pa 
Super. 570. 

62. Ohio.—Alspaugh v. Public Util¬ 
ities Commission, 65 N.E.2d 263. 
146 Ohio St. 267. 

63. Pa,—Schuylkill Valley Lines v. 
Pennsylvania Public Utility Com¬ 
mission, 8 A.2d 487, 137 PaSuper. 
101 . 

64. Pa.—Modem Transfer Co. v. 
Pennsylvania Public Utility Com¬ 
mission, 12 A.2d 45S, 139 Pa.Super. 
197. 

65. Va—^Jessup v. Commonwealth, 5 
S.E.2d 482, 174 Va. 133. 
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Bestrictious 

In granting an extension of route, 
the commission properly placed re- 
I strictions on its order so as to pro¬ 
tect existing carriers which operat¬ 
ed between points where there was 
no demand for additional service.— 
Mosholder v. Public Utilities Com- 
j mission of Ohio, 15 N.E.2d 777, 134 
! Ohio St. 62. 

I 

66. Ohio.—Mosholder v. Public Util¬ 
ities Commission of Ohio, supra. 

67. Ky.—Union Transfer & Storage 
Co. V. Huber <6; Huber, 97 S.W.2d 
609, 265 Ky. 736. 

6S. Pa.—^Hall's Motor Transit Co. v. 
Pennsylvania Public Utility Com¬ 
mission, 27 A.2d 428, 150 PaSuper. 
60. 

Okl.—^Missouri, Kansas & Okla- 
home Coach Lines v. State, 81 P. 
2d 660, 183 Okl. 278. 

70. Utah.—Salt Lalce & Utah R. Cor¬ 
poration V. Public Service Commis¬ 
sion of Utah, 149 P.2d 647, 106 
Utah 403. 

71. Ark.—Santee v. Brady, 189 S.W. 
2d 907, 209 Ark. 224. 

72. Ky.—^Union Transfer & Storage 
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Parties, Under its statutory authority to permit 
correction, amendment, modification, or alteration 
of certificates, the commission has jurisdiction to 
substitute a real party in interest as applicant.'^^ 

Notice and opporUmity to he heard. All interest¬ 
ed persons are entitled to reasonable notice and 
opportunity to be heard before a certificate is 
amended or modified,and, where the statutes so 
require, publication must be made and notice given 
as required on an original application^^ Publica¬ 
tion of notice only in such counties traversed by the 
particular line or portion thereof as will be affected 
by the amendment has been held sufficient.'^® The 
right to object for failure to give notice may be 
lost by inaction.'^'^ 

Application. Although an application may be 
more or less informal as to form,*^® a requirement 
that the application shall point out the inadequacy 
of existing transportation facilities or service, and 


specify wherein additional facilities or service are 
required and would be secured by the granting of 
the application, must be met.'^^ An application for 
a change of route should sufficiently describe the 
proposed route.®® 

Amendment or renewal of application. Where 
authorized by statute, an application for the modifi¬ 
cation of a certificate may be amended®^ or re- 
newed®'2 at any time. 

(b) Evidence and Hearing 

In a proceeding on an application to amend or modify 
a certificate of public convenience and necessity, the ap¬ 
plicant has the burden of proof. The hearing on such an 
application is more or less informal. 

In a proceeding before a public service commis¬ 
sion or similar body on an application to amend or 
modify a certificate of public convenience and ne¬ 
cessity, applicant has the burden of proving® 3 by ap¬ 
propriate evidence®^ that public convenience and 


Co. V. Huber & Huber, 97 S.W.2d 
609, 265 Ky. 736. 

Tex.—Railroad Commission of Texas 
V. Red Arrow Freight Lines, Civ. 
App., 167 S.'VV.2d 254, error refused 
—Railroad Commission of Texas v. 
Red Arrow Freight Lines, Civ.App., 
96 S'\V.2d 735, error refused. 

ITew application 

Where commis.sion granted appli¬ 
cation of existing motor common 
carrier to extend service, carrier, if 
it desired to furnish a purely local 
and unrelated service over extended 
route, would be required to apply 
for a new certificate—Miller v. Tar¬ 
ry, Tex Civ App., 191 S.W.2d 501, re¬ 
fused no reversible error. 

Stay order eiffectlng change 

Department of motor transporta¬ 
tion is without authority to approve 
a stay order which, in effect, grant¬ 
ed a permanent change of route to 
holder of certificate of convenience 
and necessity, and such order was 
therefore void—Union Transfer & 
Storage Co. v. Huber & Huber, 97 S. 
W.2d 609, 265 Ky. 736. 

Reroute orders 

Tex.—Railroad Commission of Texas 
V. Red Arrow Freight Lines, Civ. 
App., 167 S.W.2d 249, error refused. 

73. Ohio.—^Valley Greyhound Lines 
V. Public Utilities Commission, 76 
N.E.2d 608, 148 Ohio St. 603. 

Transferee of certificates 
Ohio.—Valley Greyhound Lines v 
Public Utilities Commission, supra. 

74. Ark—Lienhart v. Bryant, 192 
S.W.2d 630, 209 Ark. 764. 

Colo.—Snell v. Public Utilities Com¬ 
mission, 114 P.2d 563, 108 Colo. 
162. 

Fla.—Central Truck Lines v. Rail¬ 
road Commission of Florida, 27 So. 
2d 658, 158 Fla. 68. 


Ky.—Teary v. Union Transfer & 
Storage Co., 209 SW.2d 77, 306 
Ky. 684—Utter v. Black, 202 S.W. 
2d 425, 305 Ky. 135—Eastndge v. 
Southeastern Greyhound Lines, 133 
S W2d 95, 280 Ky. 392. 

N.T.—Yonkers R. Co. v. Hume, 233 
KY.S. 63, 225 App.Div. 313. 

Tex.—Railroad Commission of Texas 
V. Johnson, Civ.App., 104 S.W. 2d 
146. 

Interstate commerce 

Where operation under a proposed 
extension would be in Interstate com¬ 
merce only, publication of notice of 
application for such extension has 
been held unnecessary—^Wheeling 
Traction Co. v- Public Utilities Com¬ 
mission, 178 N.E. 833, 124 Ohio St. 
393. 

Prior hearing on other matters held 
Ineffective 

Fla.—Central Truck Lines v. Rail¬ 
road Commission of Fla., 27 So.2d 
658. 168 Fla 68. 

75. Ohio.—Pennsylvania R. Co. v. 
Public Utilities Commission, 156 H. 
E. 694, 116 Ohio St. 80. 

76. Ohio.—Pennsylvania R. Co. v. 
Public Utilities Commission of 
Ohio, 185 N.E. 49, 126 Ohio St. 260. 

77. Ohio.—Liberty Highway Co. v. 
Public Utilities Commission, 193 N. 
E. 407, 128 Ohio St. 686. 

78. Tox.—Railroad Commission of 
Texas v. Brown Express, Civ.App., 
106 S.W.2d 327, error dismissed. 

78. Tex.—Railroad Commission of 
Texas V. Brown Express, supra. 
80, Ohio.—^Wheeling Traction Co. v. 
Public Utilities Commission, 178 N. 
E. 833, 124 Ohio St 393. 

I 81. Ohio. — Pennsylvania R. Co. v. 

Public Utilities Commission of 
I Ohio, 185 N.E. 49, 126 Ohio St 260. 
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82. Ohio.—Pennsylvania R. Co. v. 
Public Utilities Commission of 
Ohio, supra. 

83. Ohio.—Pennsylvania R. Co. v. 
Public Utilities Commission of 
Ohio, 185 N.E 49, 126 Ohio St 260. 

Inadequacy of existing facilities 
On an application to increase 
equipment in order to establish con¬ 
venience and necessity it must be 
shown that no other carrier has suf¬ 
ficient facilities In the territory.— 
Reed v. Public Utilities Commission, 
166 N.E. 803, 121 Ohio St 6. 

84. Fla—Leonard Bros. Transfer & 
Storage Co. v. Douglass, 32 So.2d 
156. 

Evidence of necessity 

(1) On application to commission 
for coordination and consolidation of 
routes of common carrier of freight 
by trucks, testimony of applicant’s 
agents as to requests to applicant for 
service proposed to be rendered 
thereby and names of firms and per¬ 
sons asking for such service was not 
incompetent as hearsay, but relevant 
material, and entitled to much weight 
on question of demand and need for 
additional service in territory affect¬ 
ed—^Modern Transfer Co. v. Pennsyl¬ 
vania Public Utility Commission, 12 
A.2d 458, 139 Pa.Super. 197. 

(2) The erroneous contention of 
motor freight corporation that it pos¬ 
sessed right under its certificate to 
handle through traffic between desig¬ 
nated points tended to prove that 
public convenience and necessity 
would be served by such through 
service.—Commercial Motor Freight 
V. Public Utilities Commission of 
Ohio, 21 N.E.2d 863, 135 Ohio St. 
573. 
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necessity require the amendment or modification, 
and both convenience and necessity must be shoT^m; 
a showing- of convenience alone is not enough.^® 
Applicant, however, need not prove an absolute 
necessity for the change.86 Evidence is properly 
admissible as to other carriers’ unsatisfactory serv¬ 
ice, the conditions existing in the area to be 
served,88 and the advantages to be gained by the 
proposed amendment.88 In addition to the evidence 
adduced at the hearing, the commission may consid¬ 
er existing services over applicant’s routes as dis¬ 
closed by the commission’s owm records of outstand¬ 
ing certificates.^® 

One who contests an application on the ground 
that to grant it would impair contestant’s existing 
rights has the burden of so proving.®^ On an ap¬ 
plication to extend services so as to compete with 
another carrier, an argument of the latter, by way 
of excusing the poor quality of its service, that 
it had been adjudged bankrupt and that necessary 
improvements were being made as rapidly as possi¬ 
ble, amounts to a plea of confession and avoid¬ 
ance,®^ and the commission may refuse to give con¬ 
sideration to such improvements which were not 
made until after the application to extend service.®^ 

Hearings before the commission on an application 
to amend or modify a certificate are more or less 


I informal, and are not to be tested by the strict rules 
! of procedure governing the trial of cases.®^ 

; (c) Findings and Orders 

I On application for amendment or modification of a 
; certificate of public convenience and necessity, the board 
or commission must make and file its findings and enter 
its order as required by statute; and it may in a proper 
case modify its order, 

I On application for amendment or modification of 
I a certificate of public convenience and necessity, 

I the board or commission must file its findings of 
4 fact as required by statute,®^ and, under a statute 
so providing, an application may be deemed granted 
where the commission has failed to make its find¬ 
ings and issue its order wfithin a designated time 
after the hearing.®® The findings of the board or 
j commission®" and the order®® must be supported by 
I sufficient evidence. 

j Ratification of amendment. Where an amend- 
I ment has been granted by a subordinate employee 
i of the commission, issuance of a permanent cer¬ 
tificate authorizing operation has been held to 
amount to a ratification of the amendment, and 
the commission may not contend that the amend¬ 
ment was unauthorized,®® and may be enjoined 
from interfering with operations thereunder but 
such injunction is not to be construed as vesting a 


85. Ohio.—Lorain-Amherst Transit 
V. Public Utilities Commission, 71 
N.E.2d 705, 147 Ohio App. 376. 

86. Pa.—Gannon v. Pennsylvania 
Public Utility Commission, 56 A.2d 
366, 162 Pa.Super. 88. 

87. Tex.—^Railroad Commission of 
Texas v. Brown Express, Civ.App., 
106 S.W.2d 327. error dismissed. 

88. Tex.—Railroad Commission of 
Texas v. Brown Express, supra. 

09_ Tox.—Railroad Commission of 
Texas v. Brown Express, supra. 

90. Tex.—Railroad Commission of 
Texas v. Brown Express, supra. 

91. Ohio.—Pennsylvania R. Co. v. 
Public Utilities Commission of 
Ohio, 185 N.E. 49. 126 Ohio St. 260. 

92. Pa.—^Hall's Motor Transit Co. v. 
Pennsylvania Public Utility Com¬ 
mission, 27 A.2d 428, 150 Pa,Super. 
60. 

93. Pa.—^Hall's Motor Transit Co. v. 
Pennsylvania Public Utility Com¬ 
mission, supra. 

94. Tex.—Railroad Commission of 
Texas v. Brown Express, Civ.App., 
106 S.W.2d 327, error dismissed. 

95. Wis.—Clintonville Transfer Line 
V. Public Service Commission, 21 
K.W.2d 5, 248 Wis. 69. 

90. Wis.—Gateway City Transfer 
Co. V. Public Service Commission, 
14 N.W.2d 6, 246 Wis. 304. 


97. Svidence held suffleient 

(1) Generally.—S & S Auto 
Freight v- Department of Public 
Works, 27 P.2d l09S, 175 Wash. 471. 

(2) To support finding of conven¬ 
ience and necessity. 

Fla.—^Leonard Bros. Transfer & Stor¬ 
age Co. V. Douglass, 33 So.2d 156. 
Pa,—Gannon v. Pennsylvania Public 
Utility Commission, 56 A. 2d 366, 
162 Pa,Super. 88—HalTs Motor 
Transit Co. v. Pennsylvania Public 
Utility Commission, 27 A.2d 428, 
150 Pa.Super. 60. 

(3) To support finding of commis¬ 
sion that grant of extension would 
not adversely affect protesting rail¬ 
way to any material extent.—State 
ex rel. Pitcairn v. Public Service 
Commission, 111 S.W.2d 222, 232 Mo. 
App. 535. 

98. Wis.—Clintonville Transfer Line 
V. Public Service Commission, 21 
lsr.W.2d 5, 248 "Wis. 59. 

Evidence held sii£B.cieiLt 

(1) To support order authorizing 
amendment or modification. 

Ark,—Santee v. Brady, 189 S-W.2d 
907, 209 Ark. 224. 

Mo.—State ex rel. Pitcairn v. Pub¬ 
lic Service Commission, 111 S.W. 
2d 222, 232 Mo.App. 535, conform¬ 
ing to mandate, Sup., State ex rel- 
Pitcairn v. Sham, 106 S.W.2d 901, 
I 341 Mo. 27, and reversing State ex 
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rel. Pitcairn v. Public Service Com¬ 
mission of Mo., 100 S.W.2d 636, 
transferred from 90 S.W.2d 395, 
certiorari dismissed State ex rel. 
Pitciirn V. Sham, 106 S.W.2d 902, 
second case. 

Ohio.—Gilbert v. Public Utilities 
Commission of Ohio, 3 N.E.2d 46, 
131 Ohio St. 392. 

Pa.—John Benkart & Sons Co. v. 
Pennsylvania Public Utility Com¬ 
mission, 7 A.2d 5SS, 137 Pa.Super. 
13—Vrrow Carrier Corporation v. 
Public Service Commission of 
Pennsylvania, 182 A. 711, 120 Pa. 
Super. 570. 

Tex.—Railroad Commission of Texas 

V. Brown Express, Civ.App., 106 S. 

W. 2d 327. 

Utah.—Salt Lake & Utah R. Corpora¬ 
tion V. Public Service Commission 
of Utah, 149 P.2d 647, 106 Utah 
403. 

(2) To sustain order denying ap¬ 
plicant amendment of certificate on 
ground that the territory was being 
adequately served by motor carriers 
already serving that territory.— 
Lorain-Amherst Transit v. Public 
Utilities Commission, 71 N',E.2d 705, 
147 Ohio St. 376. 

99, Tex.—^Railroad Commission of 
Texas v. Universal Transport & 
Distributing Co., Civ.App., 86 S.W’. 
2d 250, error dismissed. 

L Tex,—^Railroad Commission of 
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permanent right in the holder of the certificate^ 
or as denying the commission the right to limit or 
restrict the use of the highways if public welfare 
should so require.^ 

Modification of order. W^ere the commission 
retains continuing jurisdiction, it may modify its 
order authorizing an amendment,^ and, on a rehear¬ 
ing, it may make any order which it could have 
made on the record on the date the prior order 
was issued.® 

(d) Review 

Orders of the board or commission, allowing or re¬ 
fusing to allow the amendment of a certificate of public 
convenience and necessity, are reviewable in accordance 
with the rules in force in the particular jurisdiction. 

Appeals from an order of a board or commission 
with respect to an amendment' or modification of a 
certificate of convenience and necessity may be 


taken as provided by statute® within the prescribed 
time.'^ Only such questions as are properly before 
the court are reviewable,® and purely administrative 
questions or orders are not reviewable,9 except as 
they may have no basis in evidence having rational 
probative force.^® 

In proceedings to review decisions of the board 
or commission on applications for amendment or 
modification, the court may determine whether the 
findings are supported by substantial evidence, 
and whether the decision rendered is arbitrary and 
capricious^2 or unreasonable or unlawful.13 The 
court will not interfere with the decision or order 
of the board if it is supported by substantial evi¬ 
dence,and the decision or order must be affirmed 
unless the record shows it was unreasonable or un- 
lawful.i® On the other hand, where the evidence 
is insufficient to support the findings the order may 


Texas v. Universal Transport & 

Distributing Co, supra. 

2. Tex.—Railroad Commission of 

Tex 0 .s V. Universal Transport & 

Distributing Co., supra 

3. Tex.—Railroad Commission of 

Texas v. Universal Transport & 

Distributing Co, supra. 

4 . Wyo —^Application of Goodrich, 

68 P2d 588, 51 Wyo. 439. 

5. Wis—Motor Transport Co. v. 
PubJic Service Commission, 287 N. 
W. 727, 232 Wis. 418. 

6. Ky. — ^Yeary v. Union Transfer & 
Storage Co., 209 S W.2d 77, 306 Ky. 
6S4. 

A motion, for rehearing of railroad 
commission order amending a motor 
carrier’s certificate of convenience 
and necessity is not essential to 
right of appeal from such order.— 
Miller v. Tarry, TexCivApp,, 191 
S.W.2d 501, refused no reversible er¬ 
ror. 

Notice of intention 

Where the statutes so provide, 
proper notice of intention to appeal 
must be given,—^Lyman v. State, 117 
P.2d 537, 1S9 Okl 393. 

Transcript on appeal 

Under a statute requiring the fil¬ 
ing of a certified transcript of the 
evidence before the commission, a 
transcript on appeal from judgment 
revoking order extending motor car¬ 
rier's certificate was insufficient for 
failure to contain letters received by 
commission on the hearing, and a 
transcript which contained no cer¬ 
tification of evidence submitted to 
the commission but only of the tes¬ 
timony was insufficient, since "evi¬ 
dence" and "testimony” differ when 
certified transcripts are being con¬ 
sidered.—Robinson v. Gallagher 
Transfer & Storage Co., 125 P.2d 157, 
68 Wyo. 69. 


7. Ohio—Conway v. Public Utilities 
Commission of Ohio, 14 N.E.2d 929, 
133 Ohio St. 530. 

3. Fla.—Leonard Bros. Transfer & 
Storage Co. v. Douglass, 32 So. 2 d 
156. 

Ohio —Lorain-Amherst Transit v. 
Public Utilities Commission, 71 N. 
E2d 705, 147 Ohio St. 376. 

9. Pa—Gannon v. Pennsylvania 
' PubUc Utility Commission, 56 A. 

2d 366, 162 Pa Super. 88 . 

Service by existing carriers 
Whether motor carriers, protesting 
against granting another such car¬ 
rier’s application to commission for 
amendment of his certificate of pub¬ 
lic convenience so as to authorize 
transportation of all classes of prop¬ 
erty in area served by him, filled un¬ 
disputed need for service of type and 
within area stated in application or 
whether applicant should be certified 
to furnish additional service therein 
were purely administrative questions 
to be determined by commission, not 
superior court—Gannon v. Pennsyl¬ 
vania Public Utility Commission, su¬ 
pra. 

10 . pa—Modern Transfer Co. v. 
Pennsylvania Public Utility Com¬ 
mission, 12 A.2d 458, 139 Pa.Super. 
197. 

11 . Mo —State ex rel. Pitcairn v. 
Public Service Commission, 111 S. 
W2d 222, 232 Mo.App. 535. 

Wis.—Clintonville Transfer Line v. 
Public Service Commission, 21 N. 
W.2d 5, 248 Wis. 59. 

12 . Tex—Railroad Commission of 
Metro Bus Lines, 191 S.W 2d 10, 
144 Tex. 420. 

Wis.—Clintonville Transfer Line v. 
Public Service Commission, 21 N. 
W.2d 6 . 248 Wis. 59. 
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Decisions held not arbitrary or ca¬ 
pricious 

Pa.—Modern Transfer Co. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 12 A.2d 458, 139 Pa Super. 
197. 

Utah.—Gilmer v. Public Utilities 
Commission of Utah, 247 P. 284, 67 
Utah 222 . 

Decisions held arbitrary 

Ohio.—Central Ohio Lines v. Public 
Utilities Commission of Ohio, 174 
N.E. 765, 123 Ohio St. 22l. 

13. Mo.—State ex rel. Pitcairn v. 
Public Service Commission, 111 S- 
W.2d 222, 232 Mo.App. 535. 

Decision held not unreasonable or 
unlawful 

Pa.—Modern Transfer Co. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 12 A.2d 458, 139 Pa.Super. 
197. 

14. Ohio.—Lockland Subdivisions 
Bus Co. V. Public Utilities Commis¬ 
sion, 47 NE.2d 981. 141 Ohio St 
361—Lake Shore Electric Ry. Co. 
V. Public Utilities Commission of 
Ohio, 162 N.E. 279, 119 Ohio St 
61. 

Pa—Modern Transfer Co. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 12 A.2d 458, 139 Pa Super. 
197. 

Va.—Jessup v. Commonwealth, 5 S. 
E.2d 4S2, 174 Va. 133. 

Wash.—^Auto Interurban Co. v. De¬ 
partment of Public Works of 
Washington, 279 P. 738, 153 Wash. 
479. 

Resolution of conflicts 

It is not the province of the court 

to resolve conflicts in the evidence. 

—Gannon v. Pennsylvania Public 

Utility Commission, 66 A.2d 366, 162 

Pa.Super. 88 . 

15. Ohio.—^Lockland Subdivisions 
Bus Co. V. Public Utilities Com- 
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be quashed^® or set aside.^"^ Under some statutes 
it is presumed that the board or cominission acted ■ 
reasonably and lawfully^® and the burden of estab- ■ 
lishing the contrary is on the one attacking the or- 
der.13 

On reversing an order of the board or commis¬ 
sion, it has been held that the court should not enter 
judgment directing the kind of order which such 
body should make.^® 

A decree which has been affirmed on appeal has i 
been held to preclude the commission from making j 
an order at variance with it on any subsequent \ 
hearing if the facts are substantially the same,-i j 
but does not prevent the commission from so doing ' 
if a new or different state of facts should be de- i 
veloped.22 A decree setting aside an order of the | 
commission and directing it to proceed further | 
should not be construed as a direction to the com- i 
mission as to what order it should make,23 and the ' 


commission should set the case dowm for hearing 
and notify the interested parties.^^ 

A decision on rehearing of proceedings to review 
an order amending a certificate is appealable.^® On 
appeal from a judgment of a :cv/ct court sustaining 
an. order, questions not raised in the lower court 
cannot he raised on appeah^S Under some statutes, 
however, on appeal from an order of the circuit 
court reversing an order of the commission, the 
supreme court will try the case de novo and render 
such judgment as appears to be w’-arranted by the 

testimony.2 7 

(e) Restraining Enforcement 

Bn a proper case, operation under an order granting 
an amendment to a certificate of public convenience and 
necessity may be enjoined. 

Operation under an order permitting a change of 
route may be enjoined where the order was void 
because the statutorj-- procedure to procure such a 
change was not follovred.28 Jn a suit to set aside 


mission, 47 N.E 2d 981, 141 Ohio 
St. 361—Dutt V. Public Utilities 
Commission of Ohio, 9 N.E.2d 147, 
132 Ohio St. 474—Pennsylvania R. 
Co. V. Public Utilities Commission 
of Ohio, 185 N.E. 49, 126 Ohio St. 
260. 

Pa.—Modern Transfer Co. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 12 A.2d 458, 139 Pa.Super. 197. 
Wyo.—Applicat on of Goodrich, 68 
P.2d 588. 51 Wyo. 439. 

Restrictions 

Whether restriction in amended cer¬ 
tificate of public convenience and ne¬ 
cessity allowing applicant common 
carrier of passengers by motor bus 
to operate over the same route 
served by an existing carrier, and 
precluding applicant from picking up 
and discharging passengers along 
the part of the route traveled in 
common, substantially safeguarded 
the existing carrier in the enjoyment 
of its certificate, was within the dis¬ 
cretion of the public utilities com¬ 
mission—Lockland Subdivisions Bus 
Co. V. Public Utilities Commission, 
47 N.E.2d 981. 141 Ohio St. 361. 
Order affirmed by divided court 
Ohio.—Lake Motor Freight Line v. 
Public Utilities Commission of 
Ohio. 185 N.E. -529, 126 Ohio St. 
419. 

16. Fla.—^Leonard Bros. Transfer & 
Storage Co. v. Douglass, 3-2 So.2d 
156. 

17. N.D.—^Application of Theel Bros. 
Rapid Transit Co., 6 N,W.2d 560; 
72 N.D. 280. 

18. Wash.—Suburban Transp. Sys¬ 
tem V. Furse, 125 P.2d 26'6i 13 
Wash.2d 345. 

19. Okl.—Missouri, Kansas & Okla¬ 


homa Coach Lines v. State, 81 P.2d 
660, 183 Okl. 27S. 

Evidence held iaanfficieait 

To overcome presumption that 
judgment of commission refusing re¬ 
quested relief was proper.—Jessup v. 
Commonwealth, 5 S.E.2d 4S2, 174 Va. 
133. 

20. Wis.—Clintonville Transfer Line 
V. Public Service Commission, 21 
N.W.2d 5, 248 Wis. 69. 
ai. Mo.—state ex rei. Byers Transp. 
Co. V. Public Service Commission 
of Missouri. App., ISO S.W.2d 259— 
State ex rel. Anderson Motor Serv¬ 
ice Co. V. Public Service Commis¬ 
sion, 134 S.W.2d 1069. 234 Mo.App. 
470, transferred, see 154 S.W.2d 
777, 348 Mo. 613. 

Facts held substantially unchanged 
Mo.—State ex rel. Byers* Transp. Co. 
V. Publics Service Commission of 
Missouri, App., ISO S.W,2d 259. 

22^ Mo.—State ex rel. Anderson Mo¬ 
tor Service Co. v. Public Service 
Commission, 134 S.W 2d 1069, 234 
Mo.App. 470, transferred, see 154 
S.W.2d 777. 348 Mo, 613. 

23. Mo.—State ex rel. Byers Transp. 
Co. V. Public Service Commission 
of Missouri, App., 180 S.'W’.2d 259— 
State ex rel. Anderson Motor Serv¬ 
ice Co. V. Public Ser\'ice Commis¬ 
sion, 134 S.W.2d 1069, 234 Mo.App. 
470, transferred-, see 154 S-W.2d 
777, 348 Mo. 613. 

“For further action” within stat¬ 
ute authorizing the circuit court to 
remand case to the commission for 
further action is to be construed to 
mean “for further hearing" as ap¬ 
plied to remand of cause wherein the 
court adjudicated that commission's 
actiem on application by trucker for 
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a consolidation of lines was unrea¬ 
sonable, and remanded cause for fur¬ 
ther action.—State ex rel. Anderson 
Motor Service Co. v. Public Service 
Commission, supra. 

Subsequent order 

Where one applying to commission 
for authority to consolidate his truck 
lines and publish through rates 
thereon was denied stay order by 
circuit judge, on reversal of com¬ 
mission's supplemental order grant¬ 
ing such authority, because in such 
judge's opinion stay order was un¬ 
necessary to permit applicant to con¬ 
tinue operations at through rates 
pending final decision on appeal, 
commission’s subsequent order grant¬ 
ing application was not capricious 
and unreasonable as granting certifi¬ 
cate to person 'whose unauthorized 
operation of lines at through rates 
for a time showed his unsuitability 
for certificate.—^State ex rel. Byers 
Transp. Co. v. Public Service Com¬ 
mission of Missouri, Mo.App., 180 S. 
W.2d 259. 

24 . Mo.—State ex rel. Anderson Mo¬ 
tor Service Co. v. Public Service 
Commission, 134 S.W.2d 1069, 234 
Mo.App. 470, transferred, see 164 S. 
W.2d 77.7, 348 Mo. 613. 

25. Wash.—State v. Superior Court 
for Thurston County, 244 P. 734, 
138 Wash. 3 76. 

as. Wash.—Suburban Transp. Sys¬ 
tem V. Furse, 125 P.2d 266, 13 
Wash.2d 345, 

27 . Ark,—‘Santee v. Brady, 189 S.W. 
2d 907, 209 Ark. 224. 

28 . Ky.—^Union Transfer & Storage 
Co. V. Huber & Huber, 97 SW.2d 
609, 265 Ky. 736. 
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an order granting amendments to certificates, the 
court may properly enjoin operation thereunder for 
which no proof of public convenience and neces¬ 
sity was made.^® 

h. Revocation 

(1) In general 

(2) Grounds for revocation 

(3) Proceedings for cancellation or re¬ 

vocation 

(1) In General 

Where the statutes so provide, the board or commis¬ 
sion having the power to grant a certificate of public 
convenience and necessity may revoke it. 

In the absence of statutory authority a board or 
commission authorized 'to grant a certificate of pub¬ 
lic convenience and necessity is without power to 
revoke it;®® but, where the statutes so provide, the 
board or commission may revoke the certificate, 
and this power may rest exclusively in the board or 
commissionJ®® Some statutes are considered to give 
the commission continuing jurisdiction over its 


rules, regulations, orders, and decisions, and power 
to rescind certificates issued by it,®® but others are 
not so regarded.®^ The power of revocation ap¬ 
plies to a certificate issued as a matter of right on 
an affidavit filed before the statute went into effect.®5 
Since the question whether a certificate should be 
canceled is one properly within the jurisdiction of 
the commission to consider, it may not be enjoined 
from rendering judgment on the theory that it will 
render an erroneous judgment.®® 

(2) Grounds for Revocation 

A certificate of public convenience and necessity may 
be revoked for good cause shown, such as for failure to 
comply with statutes or with rules or orders of the com¬ 
mission, for abandonment of service, or for other failure 
or refusal to operate within the terms of the certificate. 

Where the statute gives it such power, the com¬ 
mission may, in the exercise of a reasonable dis¬ 
cretion, revoke such a certificate at any time for 
a good cause shown,®'7 such as for a failure on the 
part of the holder of the certificate to comply with 
the provisions of the statutes regulating such vehi¬ 
cles®® or with the rules or orders of the commis- 


On appeal 

Where motor carrier protested to 
director of division of motor trans¬ 
portation to require competitor to 
comply with a certificate and the di¬ 
rector erroneously amended the cer¬ 
tificate to permit unauthorized opera¬ 
tion, circuit court on appeal could 
properly prohibit the competitor from 
the unauthorized operation.—^Yeary v. 
Union Transfer & Storagre Co., 209 S. 
W.2d 77, 306 Ky. 684. 

29. Tex.—^Railroad Commission of 
Texas v. Brown Express, Civ.App, 
106 S.W.2d 327, error dismissed. 

39 . N.T.—Public Service Interstate 
Transp. Co. v. Public Service Com¬ 
mission, 251 Ivr.T.S 350, 233 App. 
Div. 162, reversed on other grounds 
Public Service Interstate Transf. 
Co. V. Public Service Commission 
of New York, ISO N-E. 170, 258 
N.Y. 455, motion denied Public 
Service Interstate Transp. Co v. 
Public Service Commission, 182 N. 
E. 183, 259 N.Y. 566. 

31- La.—^Bradford v. Louisiana Pub¬ 
lic Service Commission, 179 So. 
442, 189 La. 327, followed in 179 
So. 446, 189 La. 339, and Yazoo & 
M. V. R. Co. V. Louisiana Public 
Service Commission, 179 So. 447, 
two cases, 189 La. 340, and 179 
So. 447, 189 La. 341. 

N.C.—Atlantic Greyhound Corp. v. 
North Carolina Utilities Commis¬ 
sion, 47 S.B.2d 473, 229 N.C. 31- 
Utah.—^Puller-Toponce Truck Co. v. 
Public Service Commission, 96 P.2d 
722, 99 Utah 28. 

32. Neb.—In re Moritz, 23 N.W.2d 


545, 147 Neb. 400—Marconnit v. Ef- 
fenberger, 283 N.W. '226, 135 Neb. 
-5164—^in re Application of Fort 
Crook-Bellevue Boulevard Line, 283 
N.W. 223, 135 Neb. &58. 

The district court was without au¬ 
thority to enjoin defendants from op¬ 
erating a bus line under a certificate 
of convenience and necessity issued 
to them by the railway commission, 
regardless of whether they owned 
any busses or other property needed 
to operate, since commission alone 
had authority to revoke defendants’ 
rights under certificate.—^Marconnit 
v. Effenberger, 283 N.W. 226. 135 
Neb. 564. 

33. Ill.—^Black Hawk Motor Transit 
Co. V. Illinois Commerce Commis¬ 
sion, 76 N.E.2d 478, 398 Ill. 542— 
Railway Express Agency v. Illinois 
Commerce Commission, 28 N.B.'2d 
lie, 374 Ill. 151. 

Couclusiveuess of order 

The commerce commission's orders 
granting certificates of public con¬ 
venience and necessity to operate 
passenger motor busses become final 
at time of entry thereof for compu¬ 
tation of time for filing petition for 
rehearing and, if denied, for pur¬ 
poses of appeal, but never become so 
conclusive as to prevent commission 
from rescinding them, if facts war¬ 
rant and power is exercised in ac¬ 
cordance with statute.—Black Hawk 
Motor Transit Co. v. Illinois Com¬ 
merce Commission, 76 N.E.2d 478, 398 
Ill. 542. 

34. Neb.—^Hergott v. Nebraska State 
Ry. Commission, 1'5 N.W.2d 418, 
145 Neb. 100. 


35. N.Y.—^Liberty Past Freight Co. 
V. Maltbie, 37 N.Y.S.2d 1000. 

42 C.J. p 702 note 49. 

36. Ga.—Georgia Public Service 
Commission v. Camel Lines, 170 
S.E. 673, 177 Ga. 570. 

37. Mo.—State ex rel. Crown Coach 
Co. V. Public Service Commission, 
179 S.W2d 123, 238 Mo App 287. 

Ohio.—^Alspaugh v. Public Utilities 
Commission, 65 N.E.2d '263, 146 
Ohio St. 267—Columbus Motor Ex¬ 
press V. Public Utilities Commis¬ 
sion of Ohio, 183 NB 782, 126 
Ohio St. 11—Minerva-Canton Trans¬ 
it Co. V. Public Utilities Commis¬ 
sion of Ohio, 162 N.E. 34. 118 Ohio 
St. 5'61. 

Tenn.—Southeastern Greyhound 

Lines V. Dunlap, '1160 S.W.2d 418, 
178 Tenn 546. 

42 C.J. p 702 note 50. 

Effect on other business of carrier 
Commission may for good cause 
revoke -certificate of motor transpor¬ 
tation company for intra-state opera¬ 
tion regardless of effect on carrier's 
interstate business —Midwestern Mo¬ 
tor Transit v. Public Utilities Com¬ 
mission of Ohio, 185 N.E. 194, 126 
Ohio St. 317. 

Prevention of destructive compe¬ 
tition which might arise on cessa¬ 
tion of wartime demands has been 
held “good cause” within a statute 
authorizing revocation.—State ex rel. 
Crown Coach Co. v. Public Service 
Commission, 179 S.W.2d 123, 238 Mo. 
App. 287. 

38. U.S.—^Southern Motorways v. 
Perry, D.C.Ga., 39 F.2d 146, 
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sioii,39 as where he violates requirements prescribe'! 
by the commission for the safety of the traveling 
public,40 or fails to comply v/ith the rules of the 
commission with respect to notice of the applica¬ 
tion for the certificate,41 or other conditions pre¬ 
cedent,4^ or violates any state motor vehicle law, 
rule of commission, or traffic ordinance,43 or so 
operates as to offend against public health, safety’, 
or morals.44 A certificate may also be revoked 
where circumstances arise rendering it detrimental 


§ 

. to the public to continue itJ-" Such a certificate 
I may be r-vokcd on the ground of al-andonment of 
=ervicc,4'^ for failure to commence operations within 
the required time after issuance of the certificate,4^ 
or for failure cf the operator to operate on his 
recuh-r published schedule4b v/iihin his specified 
route.4“ So also, the commission may revoke the 
Certificate on the ground that it was procured by 
misrepresentation and fraud,such as on the 
ground that it was misled into granting the certifi- 


Ohio.—^Minerva-Canton Transit Co. v. 
Public Utilities Commission of 
Ohio, 162 N.E. 34, 118 Ohio St. 661 
—Cincinnati Tract. Co, v. PuMic! 
Utilities Commission, 150 N.E. SOS, 
113 Ohio St. 668. 

39. Ohio.—Matz v. J. L. Curtis ] 

Cartage Go., 7 N.E. 2d 220, 132 Ohio 
'St. 271—Blue Motor Transp. Co. v. 
Public Utilities Commission of 
Ohio, 1 NE.2d 613. 131 Ohio St. 66 
—Oyster v. Public Utilities Com¬ 
mission of Ohio, 166 N.E. 578, l20 
Ohio St. 510—Detroit-Cincinnati 

Coach Line v. Public Utilities 
Commission of Ohio, 164 N.E. 356. 
119 Ohio St. 324—Minerva-Canton 
Transit Co. v. Public Utilities 
Commission of Ohio, 162 N.E. 34, 
•118 Ohio St. 5161. 

Pa.—Day v. Public Service Commis¬ 
sion, 167 A. 565, 312 Pa. 381. 

Tex.—Greer v. Railroad Commission 
of Texas, Civ.App., 117 S.W.2d 142, 
error dismissed. 

42 C.J. p 70'2 note 52. 

Order of court embodied in order of 
commission 

Motorbus line certificate may be 
canceled for deliberate violation of 
supreme court order embodied in or¬ 
der of commission.—Scioto Valley 
Ry. & Power Co. v. Public Utilities 
Commission of Ohio, 157 N.E. 475, 
117 Ohio St. 64. 

Interstate certificate to operate 
busses was properly revoked, where 
violations of commission’s rules con¬ 
tinued after knowledge thereof by 
owner.—Wheeling Traction Co. v. 
Public Utilities Commission of Ohio, 
164 N.E. 523, 119 Ohio St. 481. 

Intra-state certificate should be re¬ 
voked where evidence required re¬ 
vocation of interstate bus certificate 
covering same route and involving 
same violations.—Wheeling Traction 
Co. V. Public Utilities Commission of 
Ohio, supra. 

40. Ohio.—Minerva-Canton Transit 
Co. V. Public Utilities Commission 
of Ohio, 162 N.E. 34. 118 Ohio St. 
561—Solt V. Public Utilities Com¬ 
mission, 150 N.E. 28, 114 Ohio St. 
283. 

41. Pa.—^Diehl v. Public Serv. 
Commn., 69 Pa.Super. 419^ 

42 C.J. P 702 note 54. 


42, Ohio —Midwestern Motor Trans- ■ 
it V. Public Utdities Ccmmis.«icin of 
Ohio, 1S5 N.E. 1S4, 1L6 Ohio St- 
3ir. 

43- Conn.—Eisconti v. Public Utili¬ 
ties Commission, 16 A.2d 4S6, 127 
Conn. 267. 

44. Conn.—Bisconti v. Public Utili¬ 
ties Commission. supr.‘t. 

Operation for immoral purposes 
Conn.—Bisconti v. Public Utilities 
Commission, supra. 

Conviction 

The statute authorizing revocation 
of certificate for the operation of 
taxicab for violation of chapter con¬ 
cerning taxicabs or any rule or reg¬ 
ulation established under it is not 
a limitation on anoth-r statutory 
! provision authorizing the commission 
to revoke certificate for suificient 
cause shown; its purpose is to make | 
conviction itself a ground of revo- ! 
cation in the discretion of the com- | 
mission.—Bi.sconti v. Public Utilities 
Commission, supra. 

45. U.S.—Southern Motorways v. 
Perry, D.C.Ga., 39 F.2d 145. 

46. Ohio —Columbus Motor Express < 
V. Public Urilities Commission of 
Ohio, 1S3 N.E. 7S2, 126 Ohio St. 
11—Zanesville, C. & W. Transp, Co. 
V. Public Utilities Commission of j 
Ohio, 164 N.E. 230, 119 Ohio St. 
318. 

42 C.J. p 702 note 55. 

Refusal to revoke 

Supreme court would not disturb 
commission’s refusal to revoke motor 
transportation certificate for failure 
of certificate holder’s predecessor to ' 
operate over portion of its certified 
route, where neither petitioner’s 
predecessor nor its competitor oper¬ 
ating over same route, nor any mem¬ 
ber of public, complained.—Columbus 
Motor Express v. Public Utilities 
Commission of Ohio, 183 N.E. 782, 126 
Ohio St. 11. 

AppUcatiou of statute 

The section of a statute forbidding 
a motor carrier to abandon service 
established under the act. except aft¬ 
er a hearing, has been held to refer 
to suspension, revocation, or cancel¬ 
lation of the certificate after failure 
to give service, and to have nothing 
to do with the issuance of an origi- 
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naj certificate unless an original cer¬ 
tificate is issut^d to a new earner 
as result of the cancellation, re*, o- 
catiDH or amendment of an existing 
certificate.—Southeastern Greyhound 
Lines V. Dunlap, 160 S.W.2d 4IS, ITS 
Tenn. 546. 

47. Ark.—Santee v. Arkansas Cor¬ 
poration Commission, 166 S.W’.2d 
672, 205 Ark. 1. 

Nouoperutiou because of emergency 

(1) The failure of the federal of¬ 
fice of defense transportation to is¬ 
sue a permit to holder of a state 
common carrier bus certificate creat¬ 
ed an emergency within statute and 
authorized state director of division 

i of motor transportation to grant a 
I stay of operation where so requested 
’ withm the time for commencement 
I of operations.—Utter v. Black, 202 
S.W.2d 425, 305 Ky. 135—Southeast¬ 
ern Greyhound Lines v. Goodlette. 
194 S.W.2d 510, 302 Ky. 261. 

(2) The contrary has been held, 
however, where no request for a stay 
was made within the time for com¬ 
mencement of operations.—Straight 
Creek Bus v. Saylor, 155 S.W.2d 253, 
2?9 Ky. 309, appeal dismissed 65 S- 
Ct. 1201, 325 U.S. 835, 89 L.Ed. 1962. 

48. Ohio.—Solt V. Public Utilities 
Commn., 150 N.E. 28, 114 Ohio St. 
253. 

42 C.J. p 702 note 56. 

49- Me.—Public Utilities Commis¬ 
sion V. Congdon, IS A.2d 312, 137 
Me. 216. 

Operation of local pickup trucks 
The fact that common carrier op¬ 
erated local pickup and delivery 
trucks owned by him in transporting 
shipments of merchandise from city 
in which he maintained a regular and 
established place of business to a 
city within fifteen miles therefrom, 
while carrier was also a common 
carrier operating under a certificate 
issued by the commission, w^as not a 
valid reason for suspending the car¬ 
rier’s certificate-—Public Utilities 
Commission v. Congdon, supra. 

50. Ohio.—^Lattavo Bros. v. Public 
Utilities Commission, 65 N.E.2d 
653, 146 Ohio St. 336—Oyster v. 
Public Utilities Commission of 
Ohio, 160 N.E. 701, 118 Ohio St. 234, 
certiorari denied 49 S.Ct. 20, 278 
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cate to individuals who in fact constitute a partner¬ 
ship. 51 

A certificate, however, should not he revoked for 
slight violations52 which were not willful53 and 
which were promptly corrected;'®^ nor should it 
he revoked for past violations of restrictions where 
both the operator and the issuing authority regard 
them as ambiguous and contradictory.55 A certifi¬ 
cate is not revocable because of an unenforceable 
agreement by the holder thereof to transfer it to 
a third person.56 Failure to furnish liability in¬ 
surance as required by law does not automatically 
revoke a certificate,57 although it has been held to 
warrant revocation.^S Appointment of a receiver 
is not alone a ground for revocation.®^ Before 
cancellation of a certificate for inadequate service, 
the carrier should be afforded an opportunity to 
furnish adequate service.®® 

Refusal to revoke. Where the commission is not 
deceived as to the persons to whom the certificates 
are issued and the persons receiving such certifi¬ 
cates are lawfully entitled thereto under the facts 
actually existing, an order refusing to revoke such 
certificates is neither unreasonable nor unlawful, 
where the service is efficient and the rights of the 


public are not concerned, and no fraud has inter- 
vened.®i 

(3) Proceedings for Cancellation or Revoca¬ 
tion 

(a) In general 

(h) Parties 

(c) Notice and opportunity to be heard 

(d) Hearing and determination 

(e) Review 

(a) In General 

A public service commission or similar body must 
comply with statutory requirements in revoking a cer¬ 
tificate of public convenience and necessity. 

Under the statutes providing for cancellation or 
revocation of certificates of public convenience and 
necessity, it has been held that the proceeding is 
civil in nature,®^ that the commission may proceed 
on Its own initiative,®3 and that a conviction for vio¬ 
lation of statutes regulating the operation of carriers 
is not a prerequisite to revocation.®^ The powenof 
the commission to rescind a certificate may be exer¬ 
cised only by compliance with the statutory pro¬ 
cedural requirements,'®® and powers not conferred on 


U. S. 559, 73 L.Ed. 605—Columbus 
& Zanesville Transp. Co. v. Public 
Utilities Commission of Ohio, 160 
N.B. 458, 118 Ohio St. 43. 

42 C.J. p 702 note 67. 

61. Ohio.—Southern Ohio Public 

Serv. Co. v. Public Utilities 
Commru, 154 N.B. 365, 115 Ohio St. 
405. 

42 aj. p 703 note 58. 

52. Ky.—Utter v. Black, 202 S.W.2d 
425, 30'5 Ky. 13'5—Black Bus Line 

V. Consolidated Coach Corporation, 
52 S.W.2d '712. '244 Ky. 740. 

53. Ky.—Black Bus Line v. Consoli¬ 
dated Coach Corporation, supra. 

54. Ky.—Utter v. Black, 202 S.W.2d 
425, 305 Ky. 13'5. 

55. Ky.—^Utter v. Black, supra. 

56. Ohio.—Small v. Public Utilities 
Commn., 150 N.B. 37, 113 Ohio St. 
650. 

42 C.J. p 702 note 59. 

57. S.C.—McIntosh v. Whieldon, 30 
S.E.2a 851, 20‘5 S.C. 119. 

58. Ohio,—Midwestern Motor Trans¬ 
it V. Public Utilities Commission 
of Ohio, 185 N.B, 194, 126 Ohio St. 
317. 

58. Ohio.—State v. Thomas, 169 N.B. 

454, 121 Ohio St. 450. 

Revocation for cause 

Commission may not, without 
cause, revoke certificate of public 
convenience and necessity operated 
by receiver. — State v. Thomas, eupra. 


60. Ill.—^Wilcox Transp. Co. v. Com¬ 
merce Commission, 1'59 N.B. 788, 
328 Ill. 455. 

Changfed conditions 
Bus company occupying field and 
ready and willing: to do so should be 
given opportunity to meet changed 
conditions, requiring modification of 
route, before certificate is canceled. 
—^Wilcox Transp. Co. v. Commerce 
Commission, supra, 

TPnder statute 

La —Bradford v. Louisiana Public 
Service Commission, 179 So 442, 
189 La. 327, followed in 179 So. 
446, 189 La. 339, and Yazoo & M. V. 
B. Co. V, Louisiana Public Service 
Commission, 179 So. 447, two cases, 
189 La. 340, and 179 So. 447, 189 
La. 341. 

61. Ohio.—Southern Ohio Public 
Serv. Co. v. Public Utilities 
Commn., 154 N.B. 365, 115 Ohio St. 
405. 

62. Conn.—Bisconti v. Public Utili¬ 
ties Commission, 16 A 2d 486, 127 
Conn. 26'7. 

63. W.Va.—State v. State Road 
Commission, 1,31 S E. 7, 100 W.Va. 
631. 

64. W.Va.—State v. State Road 
Commission, supra. 

“In addition to,” as used in stat¬ 
ute providing for revocation in ad¬ 
dition punishment for violating rules 
of road commission, held equivalent 
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to “also,’' “likewise,” or “besides.” 
—State V. State Road Commission, 
supra. 

65. Ill.—Black Hawk Motor Transit 
Co. V. Illinois Commerce Commis¬ 
sion, 76 N.B 2d 478, 398 Ill. 542. 
Ky.—'Cannonball Transit Co. v. 
Sparks Bros. Bus Co., 72 S.W.2d 
1021, 2-55 Ky. 121. 

Neb.—^Hergott v. Nebraska State By. 
Commission, I'S N.W.'2d 418, 14'5 
Neb. 100. 

Utah.—Fuller-Toponce Truck Co. v. 
Public Service Commission, 96 P.2d 
722, 09 Utah 28. 

Since right to operate Is valuable, 
it must not be infringed on except 
strictly in accordance with the law, 
and only when existing facts justify 
such infringement.—State ex rel. 
Northeast Transp. Co. v. Schaaf, fl6 
P.2d 1112, 198 Wash. 5,2—North Bend 
Stage Line v. Denney, '279 P. 752, 153 
Wash. 439. 

The commission has no Inherent 
power, which it may exercise inde¬ 
pendently of statute, over its orders 
and decisions during statutory peri¬ 
od for filing petitions for rehearing, 
and any action taken by commission, 
leading to rescission of order, deci¬ 
sion, or certificate, must be exer¬ 
cised in accordance with statutory 
requirements, whether taken during 
such period or thereafter.—Black 
Hawk Motor Transit Co. v. Illinois 
Commerce Commission, >76 N.E.2d 
478, 398 Ill. 642. 
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the commission by the statute cannot be created by ' 
provisions of its order granting a certificate/'* : 

A commission has been held -wnthout jurisdicticn ’ 
to act pending determination, by a court, of cor.trac- ■’ 
tual and equitable rights of the parties, where the 
commission’s action would involve determination of 
questions before the court.®^ , 

A suit by a carrier to enjoin a competitor from 
operating in violation of a contract is not a suit 
to cancel a permit.®® j 

(b) Parties ; 

All properly interested persons should be made par- ' 
ties to the proceeding to revoke a certificate of public 
convenience and necessity. 

Generally, the one to whom a certificate has been . 
issued is a necessary party to a proceeding to can- ' 
cel it,®® but one who has disclaimed ownership of ; 
certificates in various court proceedings need not 
be made a party to proceedings in which it is sought j 
to cancel the certificates."® Where necessary” par¬ 
ties have intervened, failure to have impleaded them 
is immaterial.'^! In a suit to enjoin operation and 
for cancellation of an irregularly issued renewal | 
certificate of a competing carrier, the complaining \ 
party must have such interest in the subject matter ' 
as will entitle him to the relief sought. 

(c) Notice and Opportunity to Be Heard 

Before a certificate of public convenience and neces¬ 


sity may be revoked, there mast be a compliance with 
statutory provrsicns relative to the gloving of notice and 
an cppcrtunity to be heard to the holder thereof. 

Under seme statutes a certificate of public con¬ 
venience and necessit}’ may he revoked only after 
th’ holder thereof has been given a specihed ncrice 
and an opportunity to be heard.'^^ A statute re¬ 
quiring such notice applies to a citation against any 
certificate holder to show cause why :such certificate 
should not be revoked for non compliance with the 
orders of the commission or the requirements of any 
statute and it also applies not only to the revoca¬ 
tion of a certincate, but to the revocation of an or¬ 
der authorizing the issuance of such certificate, 
where no certincate has in fact been issued."® 
Where the statutes so require, the commiission must 
furnish the carrier a formal written complaint,*® 
setting forth with reasonable particularity the na¬ 
ture of the charges against it;"'^ otherwise its or¬ 
der is void.’’® 

(d) Hearing and Determination 

Where a complaint filed with the commission states 
a cause for revocation of a certificate of public con¬ 
venience and necessity, the commission must hear and 
pass on it. 

Wliere a complaint filed with the commission 
states a case for revocation, the commission must 
not refuse to hear and pass on it.'^® A violation 


66. Ill.—Black Hawk Motor Transit 
Co V. Illinois Commerce Commis¬ 
sion, supra. 

Attempted reservations held Inef¬ 
fective 

Ill.—Black Hawk Motor Transit Co. 
V. Illinois Commerce Commission, 
supra. 

67. Ill.—Midland Trail Bus Line Co. 
V. Staunton-Livingston Motor 
Transp. Co., 168 N.B. 634, 336 Ill. 
-616. 

68. Tex.—Amarillo Transfer & Stor¬ 
age Co. V. De Shong, Civ.App., 82 
S.W.2d 381. 

69. Tex.—Railroad Commission of 
Texas v. Rau, Civ.App., 45 S.W-2d 
413, error dismissed. 

70. Tex.—T. S. C. Motor Freight 
Lines v. Vanway Express Co., Civ. 
App., 148 S.W.‘2d 899, error dis¬ 
missed, judgment correct. 

71. Tex.—Railroad Commission of 
Texas V. Rau, Civ.App., 45 S.‘W.2d 
413, error dismissed. 

72. Ky.—Union Transfer & Storage 
Co. V. Huber & Huber, 97 S.W.2d 
609, 265 Ky. 736. 

73. U.S.—Southern Motorways v. 
Perry, D.C.Ga., 39 F.2d 145. 

Ill.—^Black Hawk Motor Transit Co. 


V. Illinois Commerce Commission, | 
76 N.E.2d 478, 39S Ill. 542. 

Ohio.—Buckeye Stages v. Public | 
Utilities Commission of Ohio, 190 | 
N.E. 220, 127 Ohio St. 576—^Buck¬ 
eye Stages V. Public Utilities Com¬ 
mission of Ohio, 190 N.E. 219, 127 
Ohio St. 575. 

Order to show cause 

Order requiring motor carrier to 
show cause why certificate of con¬ 
venience and necessity should not be 
suspended, revoked, or altered for 
abandonment of service and for fail¬ 
ure to comply with regulations of 
state railway commission and with 
provisions of motor carrier act "was 
sufficiently comprehensive to ac¬ 
quaint the carrier with nature of 
proceedings.—Hergott v. Nebraska 
State Ry. Commission, 15 N.'\V.2d 
41S, 145 Neb. 100. 

Parties before commission 

Where notice of entry of commis¬ 
sion’s order, reopening bus compa¬ 
nies' proceedings for certificates of 
public convenience and necessity 
pending disposition of railroad com¬ 
pany’s petition to abandon operation 
of passenger trains in territory in¬ 
volved, was giv-en to interested par¬ 
ties, and bus companies appeared by 
counsel at hearings before examiner 
on such petition and did not file 
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special and limited appearances until 
after denial of petition, proceeding 
was regular and bus companies were 
before commission, although order 
\vas entered without notice.—^Black 
Hawk Motor Transit Co. v. Illinois 
Commerce Commission, 76 N.E.2d 
47S, 398 Ill. 542. 

74. Ohio.—Cincinnati Tract. Co. v. 
Public Utilities Commn., 150 N.E. 
81. 113 Ohio St. 61S. 

75- Ohio.—Cincinnati Tract. Co. v. 

Public Utilities Commn., supra. 

76. Pa.—Armour Transp. Co. v. 
Pennsylvania Public Utility Com¬ 
mission, 10 A.2d 86, 13S Pa Super 
243. 

77- Pa.—^Armour Ti-ansp. Co. v. 
Pennsylvania Public Utility Com¬ 
mission, supra. 

78- Pa.—Armour Transp. Co. v. 
Pennsylvania Public Utility Com¬ 
mission, supra. 

79. Neb.—^Publix Cars v. Yellow 
Cab & Baggage Co., 265 N.W. 240, 
130 Neb. 413. 

Ohio.—Stark Electric R. Co. v. Pub¬ 
lic Utilities Commission of Ohio, 
160 N.E. 699, 118 Ohio St. 222. fol¬ 
lowed in Salisbury Transp. Co. v. 
Public Utilities Commission of 
Ohio, 164 N.E. 429, 119 Ohio St. 
503- 
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of the rules and regulations of the commission, 
however, does not render revocation mandatory.*® 
The burden is on the carrier to prove excuses made 
by him for violating the rules and regulations.*^ 
The record must disclose by way of findings that 
the board or commission has complied with all req¬ 
uisites for revocation.*^ Under some statutes, will¬ 
fulness in violating statutory provisions or adminis¬ 
trative regulations is an essential fact to be found 
before revocation,** and it must appear as a special 
finding.*^ The findings and order must be war¬ 
ranted by the evidence,** and a certificate cannot be 
revoked for inadequate service where the over¬ 
whelming evidence shows the service was ade¬ 
quate,** nor can it be revoked for abandonment of 
route where the evidence shows the route was im¬ 
passable.*'^ 

In determining whether there shall be a revoca¬ 
tion of a certificate which has been issued, the serv¬ 
ice to the public is the paramount thing to be con¬ 
sidered;** and under some statutes the commission, 
on a hearing, may compel the production of books 


and documents** but may refuse to compel the pro¬ 
duction by one transportation company of its purely 
private books and documents for the inspection of a 
competitor, where a broad opportunity has been giv¬ 
en for cross-examination, and there is no showing 
of lack of efficiency of service, or of some matter 
in which the rights of the public are involved.*® 

The action of a commission in revoking a certifi¬ 
cate is governed by a majority of the commission 
at the time of its action.*^ 

(e) Review 

The order of the commission In a proceeding to revoke 
a certificate of public convenience and necessity may be 
reviewed in a proper case, and set aside or vacated where 
unlawful, or unreasonable and contrary to the evidence. 

On appeal from an order canceling a certificate, 
the court must determine whether there is error of 
law** or lack of substantial evidence with rational 
probative force in the record to support the findings 
and order of the commission.** In a suit to set 
aside an order of the commission, the court may not 


80. Tex.—Texas & Pacific Motor 
Transp. Co. v. Railroad Commis¬ 
sion of Texas, 73 S.W.2d 509, 124 
Tex. 12'6. 

XTew certliicate 

One reason why, under the text 
rule, revocation is not mandatory is 
that a new certificate may lie issued 
to the carrier operating- in violation 
of the terms of the old certificate.— 
Texas & Pacific Motor Transp, Co. v. 
Railroad Commission of Texas, su¬ 
pra. 

81. Ark.—'Santee v, Arkansas Cor¬ 
poration Commission, 166 S.W.2d 
672. 205 Ark. 1. 

Failure to commence operation 
Where revocation is sought "be¬ 
cause the earner has failed to com¬ 
mence operation within the time re¬ 
quired, the burden is on the earner 
to show that he had in good faith 
begun operation within the time al¬ 
lotted by the commission or within a 
reasonable time thereafter.—Santee 
v. Arkansas Corporation Commis¬ 
sion, supra. 

82. Wash.—State ex rel. Northeast 
Transp. Co. v. Abel, 116 P 2d 522, 
10 Wash.2d 349. 

83. Neb—Hergott v. Nebraska State 
Ry. Commission, 15 N.W.2d 418, 
145 Neb 100 

Wash.—Department of Public Serv¬ 
ice ex rel. Anacortes Chamber of 
Commerce v. Shelton, 161 P.2d 309, 
:23 Wash. 2d 526—State ex rel. 
Northeast Transp Co. v. Abel, 116 
P.2d 522, 10 Wash.2d 349. 

A findizLg' of a violation is not suf¬ 
ficient as a finding of willfulness,-— I 


I State ex rel. Northeast Transp. Co. 
V, Abel, supra. 

84. Wash.—State ex rel. Northeast 
Transp. Co. v. Abel, supra. 

85. E-viden.ee held suificient 

Ky.—Utter v. Black, 202 S.W.2d 425, 
305 Ky. 135. 

Wash.—Department of Public Serv¬ 
ice ex rel. Anacortes Chamber of 
Commerce v. Shelton, 161 P.2d 309. 
■2.3 Wash.2d 626. 

Evidence held Insufficient 
Ill.—Chicago Rys. Co. v. Commerce 
Commission, 167 N.E. 840, 336 Ill. 
■51, 67 AL.R. 938. 

Wash.—State ex rel. Northeast 

Transp. Go. v. Schaaf, 86 P.2d 1112, 
198 Wash. 62. 

86. Ill.—^Wilcox Transp. Co. v. Com¬ 
merce Commission, 1'59 N.E. 788, 
328 Ill. 455. 

87. Ohio.—Zanesville, C. & W. 
Transp. Co. v. Public Utilities Com¬ 
mission of Ohio, 1'64 N.E. 230, 119 
Ohio St. 318. 

88. Ohio —Southern Ohio Public 

Serv. Co, v. Public Utilities 

Commn., 154 N.E. 365, 115 Ohio St. 
405. 

89. Ohio.—Southern Ohio Public 

Serv. Co. v. Public Utilities 

Commn., supra. 

90. Ohio.—Southern Ohio Public 

Serv. Co. v. Public Utilities 

Commn., supra. 

91. Utah —^Fuller-Toponce Truck Co. 
V Public Service Commission, 96 
P 2d 722, 99 Utah 28. 

Revocation by subseg.uent commis¬ 
sion 

A truck company is not entitled 
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I to reversal of order of commission 
canceling company's certificate of 
convenience and necessity because 
three members of old commission, 
which granted certificate, and one 
member of new commission, which 
revoked it, found for company, thus 
giving it net majority of two in its 
favor, as such commission is Unit 
and its action at any given time is 
governed by majority vote of its in¬ 
cumbent members.—Puller-Toponce 
Truck Co. V. Public Service Com¬ 
mission, supra. 

92. Pa.—In re Shenandoah Subur¬ 
ban Bus Lines, 50 A.2d 301, 355 
Pa. 521, 

Invited error 

On appeal, petitioners for cancel¬ 
lation who introduced evidence can¬ 
not complain that the board gave it 
decisive weight.—^Department of 
Public Service ex rel. Anacortes 
Chamber of Commerce v. Shelton, 
161 P.2d 309, '23 Wash.2d 526. 

93, Pa.—In re Shenandoah Suburban 
Bus Lines, 50 A.2d 301, 355 Pa. 
■521. 

Evidence held sufficient to support 
order 

Tex,—^Army Post Bus Lines v. Rail¬ 
road Commission, Civ.App., 15 8 S. 
W.2d 872, error refused. 

Question before court 
^Vliether or not there is substan¬ 
tial evidence to support the decision 
of the commission has been held to 
be the only question before the court. 
—Texas Motor Coaches v. Railroad 
Commission, Civ.App., 59 S.W.2d 92,3, 
affirmed Texas Motor Coaches v. 
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exercise authority in matters within the jurisdic- . 
tion of the commission.^^ An order of revocation ■ 
will be vacated where no finding of willfulness has j 
been made as required by statute,95 and orders man- | 
ifestly unreasonable and contrary to the evidence I 
will be reversed.96 On the other hand, the court j 
will not interfere with orders w-hich are not arbi- j 
trary9*7 or unlawful or unreasonable,99 or where j 
they are supported by the evidence.99 If the de- | 
cision of the commission is correct it must be af- j 
firmed although the wrong ground or reason w'as 1 

C. LICENSING BOA] 


given for the ruling.^ Rights previously' adjudicat¬ 
ed between the same parties will not be disturbed on 
reviev,'.- 

Under seme statutes the action of the commission, 
not being a judicial action, is not reviewable by 
certiorari-9 

Costs. Under a statute so providing, on appeal 
from a ruling of the commission the costs of pre¬ 
paring a transcript of the testimony may be assessed 
as costs in the court to which the appeal is taken> 

IDS OR OFFICERS 


§ 97. In General j 

The board, commission, or officer who has the duty ) 
or power of enforcing motor vehicle license and regis- j 
tration regulations depends on the particular statute. 
Such an officer may, on proper grounds therefor, be dis¬ 
missed from his position, or be charged with a criminal ! 
offense. 

The particular board, commission, or officer w-ho 


has the duty or power of enforcing the statutory 
regulations providing for licensing and registration 
of motor vehicles depends on the terms of the par¬ 
ticular statute,* and is more lully discussed infra 
§§ 9S, 99. A licensing officer or agent may be dis¬ 
missed from his position where, on a proper pro¬ 
ceeding and hearing,® sufficient grounds therefor 
are shown,7 such as the accepting of a bribe.* 


Railroad Commission of Texas, 73 S. 
W.2d 511, 123 Tex 517. 

94. Tex.—^Army Post Bus Lines v. 
Railroad Commission, Civ.App., 158 
S,’VV.2d 872, error refused. 

Ximltation. on service improper 
In proceeding to set aside state 
railroad commission's order canceling 
temporary .certificate of public con¬ 
venience and necessity for operation 
of motorbus transportation service 
between municipality and army camp 
and denying permanent certificate, 
district court had no authority to 
limit service of corporation granted 
temporary certificate to three busses 
daily, as such matters are within 
commission’s exclusive power and ju- 
risdiction.^Array Post Bus Lines v. 
Railroad Commission, supra. 

95. Neb.—^Hergott v. Nebraska 

State Ry. Commission, 16 N.W.’2d 
418, 145 Neb. 100. 

96. Ohio.—^Erie R. Co. v. Public 
Utilities Commission of Ohio, 184 
N.B. 849, 126 Ohio St. 231. 

Numerous and flagrant violations 

(1) Transportation certificate is 
revocable for using unauthorized 
equipment, failure to pay tax, aban¬ 
donment of part of route, and opera¬ 
tion under unrecorded schedules, and 
a refusal to revoke is reversible.— 
Miami Valley Transit Corporation v. 
Public Utilities Commission of Ohio, 
158 N.E. 591, 117 Ohio St. 311. 

(2) Where violations have been nu¬ 
merous and flagrant, finding that cer¬ 
tificate should not be revoked is un¬ 
reasonable and contrary to evidence, 
and fact that president in charge of 
trucking corporation was personally 


responsible for operating practices 
was no defense in proceedings for re¬ 
vocation of certificate; in such case 
consideration of application of sub¬ 
sequently appointed trustee in bank¬ 
ruptcy of motor carrier for transfer 
of certificate was held prejudicial er¬ 
ror.—Erie R. Co. V. Public Utilities 
Commission of Ohio, 184 N.E. 849, 
126 Ohio St. 231. 

97. Ky.—Black Bus Line v. Consoli¬ 
dated Coach Corporation, 52 S.W.2d 
712, 244 Ky. 740. 

Ohio.—Cooperative Transit Co. v. 
Public Utilities Commission of 
Ohio, 194 N.E. 453, 129 Ohio St. 
343. 

Pa.—^Day v. Public Service Commis¬ 
sion of Commonwealth of Pennsyl¬ 
vania, 164 A. 65. 107 Pa,Super. 461, 
affirmed Day v. Public Service 
Commission, 167 A- 665, 312 Pa. 
381. 

Tex.—^Texas & Pacific Motor Transp. 
Co. V. Railroad Commission of 
Texas, 73 S.lV-2d 509, 124 Tex. 126. 

98. Ohio.—Co-operative Transit Co. 
V. Public Utilities Commission of 
Ohio, 194 N.E. 453, 129 Ohio St. 
243. 

Orders not unreasonable or unlawful 
Refusal to revoke certificate to op¬ 
erate bus line because of delay in 
inaugurating bus line caused by re¬ 
straining order.—Cannonball Transp. 
Co. V. Public Utilities Commission, 
179 N.E. 355, 124 Ohio St. 474. 

99. Ky.—^Black Bus Line v. Consoli¬ 
dated Coach Corporation, 52 S.W-2d 
712, 244 Ky. 740. 

Wash.—^North Bend Stage Line v. 
Department of Public Works, 1*6 P. 
2d 20*6. 170 Wash. 217. 

367 


1. Me.—^Public Utilities Commission 
V. Congdon, IS A.2d 312, 137 Me. 
216. 

2. Ohio.—Scioto Valley Ry. & Power 
Co. V, Public Utilities Commission 
of Ohio, 157 N.E. 475, 117 Ohio St. 
64. 

3. Ga.—Southeastern Greyhound 
Lines v. Georgia Public Service 
Commission, 181 S.E. 834, 181 Ga- 
75, 102 A.L.R. 517, answer con¬ 
formed to 182 S.B. 204, 52 Ga.App. 
35. 

4. Wash.—^Department of Public 
Service ex rel, Anacortes Chamber 
of Commerce v. Shelton, 161 P.2d 
309, 23 Wash.2d 526. 

5 . Iowa.—^Merchants Motor Freight 
V. State Highway Commission, 32 
N.W.2d 773. 

Ohio.—State ex rel. Tejan v. Lutz, 
31 Ohio N.P..N.S., 473. 

6. N.T.—Schadler v. Graves, 17 N.Y. 
S.2d 227, 258 App-Div. 451, affirmed 
26 N.E.2d 825, 282 N.T. 716. 

Evidence excluded 
In proceeding for dismissal of per¬ 
son from position of motor vehicle 
license examiner of motor vehicle 
bureau on ground of accepting bribe, 
evidence as to employee’s mode of 
life was properly excluded.—Schadler 
V, Graves, supra. 

7. N.T.—Schadler v. Graves, supra. 

8. N.T.—Schadler v. Graves, supra. 
Corroboratiou of testimony of ac¬ 
complices is not required in proceed¬ 
ing for dismissal of person from po¬ 
sition of motor vehicle license exam¬ 
iner.—Schadler v. Graves, supra. 
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Offenses. A motor vehicle licensing' officer may¬ 
be charged with a criminal offense for illegal acts 
committed 'by him in the line of his duties as such 
officer,® such as having a personal interest in 
contracts he executes on behalf of the licensing or 
registration board,or having a personal interest 
in the purchases of commodities or supplies which 
are necessary and essential to the operation of ve¬ 
hicles owned and used by the motor vehicle board 
or departments^ 

§98. Power to Require License or Permit 

a. In general 

b. Municipal board or department 
a. In General 

Power to require and Issue state motor vehicle li¬ 
censes or permits usually is vested in a designated board 
or officer; and, as far as such power requires the exer¬ 
cise of judgment or discretion, it ordinarily cannot be 
delegated to others. 

The power to require and issue state motor vehi¬ 
cle licenses usually is vested, by statute, in a desig¬ 
nated state board or officer, such as the secretary of 
state, 12 the department of public safety,1-3 or the 
state highway commission or commissioner,!^ al¬ 


though under some statutes, the state highway com¬ 
mission, in its official capacity, has no authority 
to enforce laws relating to registration and li¬ 
censes.! ^ The nature and extent of the powers or 
duties of such a board or officer depend on the pro¬ 
visions of the statute under which the particular 
license or permit is authorized or required.!® 

Delegation of powers. The powers of such a 
board or officer, as far as they require the exercise 
of judgment or discretion, ordinarily cannot be 
delegated to others,!7 unless the power to do so is 
granted by statute;'!® and in accordance with this 
rule, in the absence of statute, a licensing board has 
no authority to issue automobile licenses in blank 
to various automobile organizations who desire to 
pay for them and issue them to persons entitled to 
receive them from time to time.!® Under some 
statutes, however, the designated officer or board 
may appoint and designate special agents or depu¬ 
ties to assist in the performance of certain acts 
or duties,20 such as in the collection of motor ve¬ 
hicle license taxes,2! or in the issuance of certifi¬ 
cates of title to the owners of motor vehicles ,22 
provided those so appointed are eligible to hold the 
offices -or positions to which they are appointed.^® 


Dismissal affirmed. 

Dismissal of petitioner from posi¬ 
tion of motor vehicle license exami¬ 
ner of motor vehicle bureau of de¬ 
partment of taxation and finance of 
state for accepting- a bribe would be 
affirmed, where four witnesses testi¬ 
fied against him, and if any one of 
them told the truth there was suffi¬ 
cient basis for finding that petitioner 
had accepted bribe.—Sohadler v. 
Graves, supra. 

9. N.D.—State v. Robinson, 2 K.W. 
2d 1S3, 71 N.D 463, 140 A.L.R. 332. 

10. ND.—State v. Robinson, supra. 

11. N.D.—State v. Robinson, supra. 
BeglBtrar 

The mere fact that motor vehicle 
registrar was at times of purchases 
of gasoline, grease, or moto-r oil and 
automobile parts for the motor vehi¬ 
cle registration department a stock¬ 
holder and secretary of the motor 
company which sold such supplies 
did not make registrar "interested 
individually," "directly or indirect¬ 
ly," in the contract wathin criminal 
statute prohibiting such an interest 
by public officers, but the question 
was one of fact to be determined by 
jury under proper instructions.— 
State V. Robinson, supra. 

12. Del.—^Lindsay v. Ceccht 80 A. 
623, 2-6 Del. 133, ,3'5 L.R.A.,N.S.. 699. 

13w Iowa.—^Merchants Motor Freight 
V. State Highway Commission, 32 
N.W.2d 773. 


Other departments and bureaus 
are prohibited, under some statutes, 
from enforcing motor vehicle laws 
relating to registration and licenses. 
—Merchants Motor Freight v. State 
Highway Commission, supra. 

14. Pa.—In re Automobile Licenses, 
35 Pa,Co. 512. 

15. Iowa.—Merchants Motor Freight 

V. State Highway Commission, 82 
N,\V.2d 773. 

16. N.C.—City Coach Co. v. Gas¬ 
tonia Transit Co., 42 S.E 2d 398, 
227 NC. 391. 

Ohio.—State ex rel. Tejan v. Lutz, 
31 Ohio N.P.,N.S„ 473. 

Tex.—Harris County v. Hall, 172 S. 

W. 2d 691, 141 Tex. 388. 

Buie held valid 

A rule of public utilities commis¬ 
sion prohibiting motor transportation 
companies or other common carriers 
from securing private motor carrier 
permit has been held not unreason¬ 
able.—Mahoning Express Co. v. Pub¬ 
lic Utilities Commission of Ohio, 191 
N.E. 368, 128 Ohio St. 3'69. 

17. Mass,—^Leroy v. Worcester St. 
Ry. Co., 191 NB. 39, 287 Mass. 1. 

Pa.—In re Automobile Licenses, 35 
PaCo. 512. 

18. Mass.—Commonwealth Slo¬ 
cum, 119 N.E. 1687, 230 Mass. 180. 

Delegating statute held unconstitu¬ 
tional 

A statutory provision which con¬ 
fers on the secretary of state un¬ 

368 


limited power as to the agents he 
may employ to enforce the provi¬ 
sions of the statute, in respect of 
motor vehicle licenses and registra¬ 
tions, and as to the expense he may 
incur, is unconstitutional.—State v. 
Wetz, 168 N.W. 835, 40 N.D. '299, 5 
A.L.R. 731. 

19. Pa.—In re Automobile Licenses, 
35 Pa.Co. 512. 

20. Okl.—^Riggs V. Leininger, '278 P. 
344, 137 Okl. 138. 

Tex —^Keel v. Railroad Commission 
of Texas, Civ.App., 107 S.W.2d 
439, error refused. 

21. Okl.—Riggs V. Leininger, 278 P. 
344, 137 Ofcl. 138. 

Payment or collection of license tax¬ 
es generally see infra § 142. 
Statute held valid 
A provision which directs and re¬ 
quires the local officer, such as the 
county auditor, to assess and levy 
a license fee or tax on all resident 
owmers of motor vehicles mokes a 
direct imposition of the tax and 
is not invalid.—Lillard v. Melton, 87 
SB. 421, 103 S.C. 10. 

22. Okl—Riggs V. Leininger, 278 P- 

■ 344, 137 Okl. 138. 

23. Tex,—Keel v. Railroad Commis¬ 
sion of Texas, Civ.App., 107 S.W.2d 
439, error refused. 

SflCember of legislature 

Eligibility of assistant director of 
motor transportation division of rail¬ 
road commission to hold office could 
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A special agent or deputy, so appointed, must dis¬ 
charge his duties consistently with the exercise of 
lawful authority by the principal ofheer,^^ and the 
instructions of such officer predicated on the law 
and the administrative plan consistent therewith 
are legally binding on the agent or deputy.The 
positions of agents which are no longer necessary 
may, under some statutes, be abolished.-® 

b. Municipal Board or Department 

Power to require local licenses or permits and impose 
license fees or taxes, with respect to public service mo¬ 
tor vehicles, may be vested in a particular municipal or 
quasi-municipal department. 

Powder to require local licenses or permits and im¬ 
pose license fees or taxes, with respect to public 
service motor vehicles, may be vested in a particu¬ 
lar municipal or quasi-mun cipal department,-" such 
as the city council,28 the street and sewer depart¬ 
ment,29 or the board of county commissioners.-^® 
The power of a local department to require that 
an operator of motorbusses must have a permit 
from the department before operating upon the 
street is not affected by other statutory provisions 
impliedly recognizing the lawfulness of the business 
of operating motorbusses on the public highways, 
where the legislature has neither prohibited nor au¬ 
thorized the prohibition of the use of city streets 
by such vehicles neither is such power affected 


by statu: authority- in the mayor and city coun¬ 

cil to require license fees, merely as a revenue 
mer.sur:*, fr ;m the wners cr operators cf such ve- 
hiclcs.'-^ hy the fact that a local public utility 
1 tard is give:: pewer of supervision over such utili¬ 
ties, 'Ooerctl:::; within the m.:nici;;:.li:y, since “su¬ 
pervision" d jes not include the granting or refusing 
of a franchise or permit.^^ 

§ 99. Power to Act on Application and Issue 
License or Permit 

The pov/er or duty of acting on applications and 
granting licenses or permits for the ope-ation of pub¬ 
lic service motor vehicles is usually conferred on a desig¬ 
nated public board or commission, or, within a munici¬ 
pality, on a particular administrative officer or depart¬ 
ment. 

The power or duty of acting on applications and 
granting or issuing licenses or permits in respect of 
public service motor vehicles may be and usually 
is conferred on a designated public board or com¬ 
mission,such as the public service or public utili¬ 
ties commission,25 or, as to licenses or permits 
within a municipality, on a particular administra¬ 
tive officer or department of the municipal govern- 
ment,2® such as the city commission as a whole®^ 
or the board of estimate and apportionment's This 
jurisdiction of the commission, under some statutes, 
is exclusive,29 and ordinarily the courts will not 


not be successfully attacked on 
ground that he created ofRoe as a 
member of legislature, where there 
W'as nothing to show that the legisla¬ 
ture of which he was a member cre¬ 
ated the ofliee and Motor Carrier Act 
authorized commission to employ 
necessary assistants without desig¬ 
nating any office or position —Keel 
V. Railroad Commission of Texas, su¬ 
pra. 

»1. Ohio.—State ex rel. Tejan v. 

Lutz, 31 Ohio N.P..N.S., 473. 

25. Ohio.—State ex rel. Tejan v. 

Lutz, supra. 

26. N.T.—Lange v. McGoldrick, 19 

N.T.S.2d 162, 173 Misc. 1020. 

27. Del.—Cutrona v. Wilmington, 
127 A. 421 14 Del.Ch. 434. 

Mass.—Commonw'ealth v. Slocum, 
119 N.E. 6S7, 2:30 Mass. ISO. 
Power to require special license or 
permit: 

By municipality in general see su¬ 
pra § 81. 

By state in general see supra § 80. 
Or4ixLaiice cfeatiiLg license commis¬ 
sion and making declaration of pub¬ 
lic convenience and necessity condi¬ 
tion precedent to taxi-cab license has 
been held not unconstitutional.— 
Capitol Taxicab Co. v. Cermafc, D.C. 
Ill., 60 F.2d 608. 

60 C. J.S.-24 


Bureau of police department 

Ordinance delegating powrer to li¬ 
cense operation of taxicabs to hack 
bureau of police department has been 
held not inva.id delegation of legis¬ 
lative power m view ®f definite pro¬ 
vision of ordinance prescribing con¬ 
ditions under which additional li¬ 
censes may be issued.—Rudack v. 
Valentine, 2D5 N.Y.S. 976, 163 M:sc. 
326, affirmed 10 N.E.2d 577, 274 N.T. 
615. 

28. Mass.—Commonwealth v. Hay- 
dock, 190 N.E. 37, 286 Mass. 47. 
Sgayox board of aldermen 
N.H.—State v. Guertin, 193 A. 237, 
89 N.H. 126. 

28. Del.—Cutrona v. Wilmington, 
127 A. 421, 14 DeLCh. 434. 

42 C.J. p 703 note 77, 

30. Ala.—Hill V. Moody. 93 So. 422, 
207 Ala. 325. 

Xev-—State v. Shaughnessy, 217 P. 

581, 47 Nev. 129. 

42 C.J. p 703 note 78. 

31. Del.—Cutrona v. Wilmington. 
127 A. 421, 14 DeLCh. 434. 

32. Del.—Cutrona v. Wilmington, 
supra. 

33. Del.—Cutrona v. Wilmington, 
supra. 

34. Mass.—Commonwealth v. Slo- 
Cflin, 119 N.E '6S7. 230 Mass. ISO. 
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35- N.H.—^Haselton v. Intrastate 
Stage Lines, Inc., 133 A. 451, 82 N. 
H. 327. 

N.C.—City Coach Co. v. Gastonia 
Transit Co., 42 'S.E.2d 398, 227 N. 
C. .391—^North Carolina Utilities 
Commission v. Carolina Coach Co., 
30 S.B2d 32S. 224 N.C. 390. 

Ohio.—Cincinnati Traction Co. v^ 
Public Utilities Commission of 
Ohio. 150 N.E. 81, 113 Ohio St. 618, 
Or.—^Warren v. Bean, 115 P-2d 167, 
167 Or. 116. 

Tex.—^Box V. Newsom, Civ.App., 43 S. 
W.2d 981. 

Delegation held valid 
Tex.—Britton v. Smith, Civ.App., 82* 
S.W.2d 1065. 

36. Ill.—Tellow Cab Co. v. City of 
Chicago, 71 N.E.2d C52, 396 Ill. 
388. 

N.D.—Ex parte Bryan, 264 N.W. 6 3 ft, 
66 N.D. 241. 

42 C.J. P 703 note 86. 

37. Ala.—Cloe v. State, 96 So. 704, 
209 Ala. 544. 

42 C.J. p 704 note 87. 

38. N^T.—Richmond Bys. v. Gil¬ 
christ. 263 N.Y.S. 184, 225 Apjx 
Div. 371. 

33. Ohio.—Cincinnati Traction Co. v. 
Public Utilities Commission of 
Ohio. 150 N.E. 81. 113 Ohio St. 61&. 
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exercise original jurisdiction over any question 
which may arise in respect of the license or per- 
init,40 

The state legislature may create an administra¬ 
tive agency to perform the purely administrative 
function of granting licenses for the operation of 
public service motor vehicles but, under some 
statutes, the power granted to a certain board or 
commission to grant such franchises or permits is 
regarded as a legislative, and not an administrative, 
power,^^ and cannot be delegated by the officers to 
whom the power was originally granted,^^ 

Advisory action. Where a commissioner or offi¬ 
cer is vested with the duty of receiving applications 
for licenses and of making an investigation and a 
report as to the fitness of the vehicles and the quali¬ 
fications of the proposed operators to the licensing 
board or commission, his action is merely advisory 
.and the board or commission to whom he reports 
-is not concluded by his findings of fact,^^ but it 
may make a further investigation,^^ or it may adopt 
the report as made, whether as to granting or re¬ 
fusing the application.^® A regulation delegating 
such advisory powers is not invalid as giving arbi¬ 
trary powers to the reporting ofificer.^7 

Approval. Under some statutory regulations a 
municipal license or permit to operate a motor ve¬ 


hicle as a public utility is not valid until it is ap¬ 
proved by the board of public utility commission¬ 
ers,^® by the mayor,^^ or by the '‘board or body'" 
having control of the public streets;^® and by a 
prescribed number or percentage of valid votes of 
such board or body.51 Such approval may be 
made conditional.®^ 

The commission has jurisdiction of the applica¬ 
tion where the time fixed by the municipal consents 
for the beginning of operation has not expired 
and, moreover, although it has refused its approval, 
Its jurisdiction to modify such refusal is not affect¬ 
ed by the fact that one member of the commission 
has, in the meantime, died and been replaced before 
such modification.®^ The decisions of the commis¬ 
sion, approving municipal consents for intra-state 
motorbus operation, are not mere opinions, but are 
orders sufficient to permit the bus operation con¬ 
sented to by the municipalities.®'® The time fixed by 
the municipal consent for the beginning of opera¬ 
tion by the motor vehicle carrier does not include 
the delay occasioned by the application to the com¬ 
mission for its approval;®® but, where a permission 
and approval by the commission are required with a 
certificate of public convenience and necessity, it 
will be assumed that the permission and approval 
were contemporaneous with the granting of the 
certificate.®'^ 


.40, N..C—City Coach Co. v. Gas¬ 
tonia ■Transit Co., 42 S.E.2d 398, 
227 N.C. 391. 

41, N C.—North. Carolina Utilities 
Commission v. McLean, 44 S.E,2d 
210, 227 N.C. 679. 

43, N.T.—Loos V. City of New York, 
13 N.T.S.2d 119, 257 App Div. 219— 
llichmond Rys. v. Gilchrist, '233 
NY.S. 184, 225 App Div. 371— 

Yonkers R. ,C0- v. Hume, 233 N.Y.S. 
63, 225 App Div. 313. 

43, N.Y.—Richmond Rys. v. Gil¬ 
christ. '233 N.Y.'S 184, '225 App.Div, 
.371. 

44. Ala.—^Birmingham Interurhan 
Serv. Corp. v. McLendon, 98 So. 
578, 210 Ala. 525. 

42 C..jr. p 704 note 88. 

45- Ala —Birmingham Interurhan 
Serv. Corp. v. McLendon, supra. 

46, Wash.—McGlothern v. Seattle, 
199 P. 457, 116 Wash. 331. 

42 C.J. p 704 note 90. 

47, U.S.—Schoenfeld v. City of Se¬ 
attle, DC Wash., 26'5 F, 726. 

42 C J. p 704 note 91. 

.^8, N.J.—Whitehead v. Board of 
Public Utility Com'rs of New Jer¬ 
sey. 156 A. 766, 108 N.J.Law 2'58— 
Puhllo Utility Comrs. v. Sheldon, 
^24 A. '65. 95 N.J.Eq. 408—Iron- 


bound Transp. Co v. Board of Pub¬ 
lic Utility Com'rs, 152 A. 325, 8 
N.J.Misc. 896. 

N.Y.—Yonkers R. Co. v. Hume, 233 
N.Y.S. 63, 225 App Div. 313. 

Permit to operate autobusses be¬ 
tween. towns may be approved by the 
public utility commissioners —Hud¬ 
son County Bus Owners' Ass’n v. 
Board of Public Utility Com'rs, 143 
A. 755, 6 N.JMisc. 1070. 

49. Mass.—Leroy v. Worcester St. 

Ry. Co., 191 N.E 39, 287 Mass. 1. 
N.J.—^Wohlgemuth Bus Co. v. Pub¬ 
lic Service Coordinated Transport, 
15 A.2d 596, 12'5 N.J.Law 232. 

A “consent*' by mayor as director 
of public affairs of a city, for the 
use of streets by autobusses, satis¬ 
fies the requirement of a statute 
calling for the consent of the “board 
or body’’ having control of the public 
streets, since, if the director is not 
literally a “board or body,” he is at 
least the alter ego of the entire com¬ 
mission.—Wohlgemuth Bus Co. v. 
Public Service Coordinated Trans¬ 
port, supra. 

Mayor’s statutory power of approv. 
al cannot he delegated, so that previ¬ 
ous general authority to act would 
not validate subsequent action in re¬ 
spect of particular matter by person 
to whom mayor has sought to trans¬ 
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fer power.—Leroy v. Worcester St. 
Ry. Co., 191 N.E. 39, 287 Mass. 1. 

50. N J.—^Wohlgemuth Bus Co. v. 

Public Service Coordinated Trans¬ 
port, 15 A.2d '596, 12i5 N.J.Law 

232. 

51. N.Y.—Greenberg v City of New 
York, 274 N.Y.S. 4, 152 Misc. 488. 

Substitution of voting power 

Legislature, delegating power to 
borough president to approve bus 
franchise, could designate another as 
depositary of power under certain 
contingencies.—Richmond Rys. v. 
Gilchrist, '23,3 N.Y.S. 184, 225 App. 
Div. 3'71. 

52. N.J.—^Public Utility Comrs. v. 

Sheldon, 124 A. 65, 95 N.J.Eq. 

408. 

53. N.J.—^Marathon Bus Line v. 
State Board of Public Utility 
Com’rs, 150 A. 224, 8 N.JMisc. 379. 

54. N.J.—^Hudson Bus Transp. Co. v 
Board of Public Utility Com’rs, 37 
A.2d 636, 131 N.J.Law 676. 

55. N.J.—Hudson Bus Transp. Co. v. 
Board of Public Utility Com’rs, 
supra. 

56. N.J.—^Marathon Bus Line v. 
State Board of Public Utility 
Com’rs, 1150 A. 224, *8 N.J.Misc. 379. 

57- N.Y.—^Yonkers R. Co. v. Hume, 
233 N.Y.S. 63, 225 App Div. 313. 
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§ 100. Discretion in Granting or Refusing . of a 

Licenses or Permits i a -..r oc 

The power vested in the licensing commission or j 
officers usuaiiy carries with it, either expressly or Im- j ’’ 

pliedly, the power of exercising a. reasonable discretion j trie SC' 

in granting or refusing a license or permit. i » i. 

^ lar route 

Althoug-h, under some statutes or ordinances, the j the exercise cf 
public service commission or ofheers must issue a i or commissi on 


discretion,^" in grai 
mi: fer :h:j ;^ncrat:: 
as to the nature a; 
hich a permit ma 
vice is to '.c* p^-rfor: 
:en dxcci termini or 


iting or refusing; 
n of such motor 
id extent of the 
: be erranted,^- 
acd over a regu- 

otherv;is£.^3 I 15 


such discretion, the licensing officer 
may grant an application for a li- 


permit to operate motorbusses or other public serv¬ 
ice motor vehicles, if applicant complies with, and 
proposes to engage in an operation which will con¬ 
form to, the conditions or standards prescribed by 
the statute,58 ordinarily the power vested in a pub¬ 
lic commission or officers to grant licenses or per¬ 
mits as to public service motor vehicles usually car¬ 
ries with it, either expressly or impliedly, the power 
of exercising, within the prescribed standard of 


I cense or permit as hled,^^ or it may determine how 
! much of the privilege and franchise is necessary . 
I and proper for public convenience and interest, and 
I deny part cf the application or modify it and gram 

I it as modified.^5 

Refusal of license or permit. If for good reasons 
the commission or officers are satisfied that the li¬ 
cense or permit ought n-'-t to be granted, they are 
i justified in refusing it ,^6 as where they find that 


conditions,59 a reasonable discretion, in the nature j applicant is unht or unqualified,®” the vehicle tin- 


58. XJ.S.—^Atlantic-Pacific Stages v. 
Stahl, D.C.Mo., 36 P.2d 260. 

Ga.—McWhorter v. Settle. 43 S.E.2d 
247, '202 Ga. 334. 

Or.—Pierce Auto Freight Lines v. 
Flagg, 159 P.2d 162, 177 Or. 1. 

59. Idaho —^In re Garrett Transfer 
& Storage Co., 23 P.2d 739. 53 
Idaho 200. 

Mich.—^Red Star Motor Drivers’ 
Ass'n V. City of Detroit, 221 N-W. 
622, 244 Mich, 480, followed in City | 
of Detroit v. W’'ehster, 221 N.W’’. 
629, 244 Mich. 503. 

42 C.J. p 704 note 97. 

Vnregiilated discretion Is not dele¬ 
gated by an ordinance authorizing 
public vehicle license commission to 
declare public convenience and neces¬ 
sity to license proposed taxicab ser^”- 
ice.—People v. Thompson, 173 NE. 
137, 341 Ill. 166. 

Statutory standard held valid 
W^ash.—Taylor-Ed wards W^arehouse 
& Transfer Co. v. Department of 
Public Service, 157 P.2d 309. 22 
Wash.2d 565. 

60. Ala.—^Birmingham Interurban 
Taxicab Serv. Corp. v. McLendon, 
9S So. 578. 210 Ala. 525. 

61. W-Va.—State v. State Road | 
Commission of West Virginia, 141 
S.E. 524, 105 W-Va. 90. 

42 C.J. p 704 note 98. 

Di^cre'ion in granting or refusing 
certificate of public convenience 
and necessity see supra § 86. 

Wide discretion 

Ky.—Red Star Transp. Co. v. Red 
Dot Coach Lines, 295 S.W. 419, 220 
Ky. 424. 

Which of two petitioners can best 
serve the public is within the discre¬ 
tion of the commission in granting 
a licen.se to operate motorbusses for 
passengers.—In re Samoset Co., 131 
A. 692, 125 Me. 141. 


Arbitrary authority , 

A mayor has h^en held not to have i 
arbitrary authority to grant or to 
refuse licenses to jitney owners, un- ' 
der an ordinance relating to jitneys, , 
where the ordinance specifies the age, j 
character, etc., of the own-rs to» 
whom the licenses should be issued. , 
and thus sets up a standard which | 
must be met.—Red Star Motor Priv- ! 
ers’ Ass’n v. Ciiy of Detroit. 2 j 1 X. i 

W, 52-. 244 Mich. 4S0, foUr-wed in J 

City of Detroit v. Webster, 221 X.W. 
629, 244 Mich. 503. j 

62. Ark.—Arkansas Exp. v. Colum- ' 

bia Motor Transport Co., 205 S.W.! 
2d 716, 212 Ark. 1. | 

Idaho.—In re Garrett Transfer & I 
Storage Co., 23 P.2d 739, 53 Idaho 

200. j 

X. C.—^Xerth Carolina Utilities Com¬ 
mission V. McLean, 44 S.E 2d 210, 
227 X.C. 679. 

Okl.—Hclzbierlein v. State, 172 P. 

2d 1007. 197 Okl, 509. 

Special service 

Under some statutes, the commis¬ 
sion could grant a special common ■ 
motor carrier permit authorizing 
holder to serve inhabitants of terri¬ 
tory described in permit by trans¬ 
porting for them goods of character 
specified in the permit in less than 
truckload lots to places outside of I 
the territory, or to bring for them j 
such goods from places outside of ] 
the territory, and against contention i 
that holder’s service should be lim- , 
ited to places specified in the permit, j 
—In re Hanson, 21 N.W.2d 341, 74 X. j 
D. 224. t 

Supplementary service 

Failure of the lawmakers to au- j 
thorize expressly a transportation' 
service by motor carrier of a system 1 
of coordinated rail-motor-truck serv- | 
ice supplemental of railroad’s service \ 
by rail, for the handling of less than 1 
carload freight, would not deprive j 
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the public serv'ice commi.‘='5ion of the 
power to grant n for such 

service—^Arkansa.s Exp. v. Columbia 
Motor Transport Co., 205 S.W.2d 716. 
212 Ark. 1. 

Contract carrier 

Colo.—.Vrchil aid v. Pul'lic Utilities 
Commission. 171 P.2d 421, 115 Colo. 
190. 

Tex—Box V. Xewsom, Civ.App., 43 S. 
W.2.1 9S1. 

63. WVa.—State v. State Road 
Commission of West Virginia, 141 
S.E. 524, 105 W.Va. 90. 

64. X J.—Gershkowitz v. Board of 
Public Utility Com’rs, 10 A.2d 458, 
123 X.J.Law 606. 

65. X J. —Gershkowitz v. Board of 
Public Utility Com’rs, 10 A.2d 45S, 

123 X.J.Law 606—Ironbound 
Transp. Co. v. Board of Public 
Utili+y Com'rs, 152 A. 325, 8 X.J. 
Misc. 89G. 

Or,—Pierce Auto Freight Lines v. 

Fkfgg. 159 P.2d 162. 177 Or. 1. 
Clarifying route 

Colo.—Public Utilities Commission v. 
Wfcicker Transp. Co., 78 F.2d 633. 
102 Colo. 211. 

66. Del.—Cutrona v. Wilmington, 

124 _A C5S, 14 DclCh. 20S, aflirmed 
127 A. 421, 14 Del.Ch. 434. 

42 C.J. p 704 note 2. 

A tax collector, although a civil 
officer, has been held, under some 
statutes, authorized to refuse to is¬ 
sue a registration certificate and li¬ 
cense seals to an operator of busses, 
because of the nonpayment of a seat¬ 
ing fee. prescribed by a penal stat¬ 
ute.—Lowery v. Exiglish, Tex.Civ\ 
App., 209 S.AV 478. 

Discretion held not arbused 
Colo.—Archibald v. Public Utilities 
Commission, 171 P.2d 421, 115 Colo. 
190. 

67. Del.—Cutrona v. Mayor and 
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safe,'68 the schedule unsatisfactory,'6® that public 
necessity and convenience do not require the issu¬ 
ance of the license or permit,*^6 or that applicant 
wishes to eng^ag-e in an operation in violation of 
the purposes, policies, or standards prescribed in the 
statute.It has also been held that a license or 
permit to operate as a common carrier should be re¬ 
fused where applicant is not financially responsible 
and not adequately equipped to perform the serv¬ 
ice,or where its operation will be contrary to 
public interest,'^3 or where it will impair the ability 
of existing’ carriers adequately to serve the public,'^’* 
but this does not mean that existing carriers are en¬ 
titled to operate, without competition, all business 
which they can handle adequately, economically, and 
efficiently. *^6 

Under some statutes, the public service commis¬ 
sion may refuse a permit to a private or contract 
motor carrier, on the ground that it would impair 
the efficient public service of common carriers then 
adequately serving the same territory,'^6 or it may 
refuse permits to such carriers, on proper consid¬ 
erations of highway and public safety,and a 


statutory provision authorizing the denial of per¬ 
mits to such carriers where the territory is already 
adequately served does not exclude the power of 
the commission to deny such permits where bridges 
or pavements are inadequate or the traffic conges¬ 
tion is too heavy for public safety or convenience, 

Power to grant discretion. A city, under its 
power to regulate the use of its streets for business 
purposes, as discussed in the C.J.S. title Municipal 
Corporations §§ 1691, 1692, also 44 C.J. p 932 note 
54-p 935 note 4, cannot grant discretion to its li¬ 
censing officers with respect to a license to one who 
has an inherent right to use the streets;"^® hue it 
may grant such discretion as to the issuance of a 
license to the operator of a jitney, taxicab, or other 
similar motor vehicle, as a prerequisite to his right 
to use the streets in his business.®® It has been 
held that the fact that an ordinance requiring a li¬ 
cense or permit gives the local board or officers 
discretionary power to grant or refuse it does not 
render the ordinance invalid,®^ since it cannot be 
presumed that the discretion will be abused but 
as to this there is authority to the contrary.®® 


Council of Wilmington, 124 A. 658, 
14 Del.Ch. 208, affirmed 127 A. 421, 
14 Del.Ch. 434. 

Iowa.—Huston v. Des Moines, 156 N. 

W. 8S3, 176 Iowa 455. 

H.T.—Baldi V. Gilchrist, 198 N.Y.S. 

493, 204 AppDiv. 425. 

63. Iowa.—^Huston v. Des Moines, 
156 NW. 883, 176 Iowa 455 

69. Cal—^Ex parte Lee, 153 P. 992, 
28 Cal.App. 719. 

Iowa.—Huston v. Des Moines, 156 
NW. 883, 176 Iowa 455. 

70. Ky.—Red Star Transp. Co. v. 
Ped Dot Coach. Lines, 295 S.W. 419, 
220 Ky. 424. 

42 C.J. p 704 note 6. 

Discretion as to certificates of,public 
convenience and necessity general¬ 
ly see supra § 86. 

Piudiug 

In denying an application for a li¬ 
cense or permit, the city commission 
may expressly find that the public 
necessity and convenience do not re¬ 
quire it.—Birmingham Interurban 
Taxicab Serv. Corp. v. McLendon, 98 
So. 578, 210 Ala. 525. 

71. Or—Pierce Auto Freight Lines 
V. Flagg, 159 P.2d 162, 177 Or. 1. 

72. Or.—Warren v. Beaji, 115 P.2d 
167, 167 Or. 116. 

73. Or.—Pierce Auto Freight Lines 
V. Flagg, 159 P.2d 162, 177 Or. 1— 
Warren v. Bean, 115 P 2d 167, 167 
Or. 116. 

74. Or.—^Pierce Auto Freight Lines 
V. Flagg, 159 P.2d 162, 177 Or. 1— 
Warren v. Bean, 115 P.2d 167, 167 
Or. 116. 


The purpose of the statute permit¬ 
ting a refusal of a permit under such 
conditions is to avoid unnecessary 
duplication of equipment and to pre¬ 
vent ruinous competition.—^Warren 
V Bean, supra. 

Not mere matter of discretion 
Tex.—^Klldridge v. Fort Worth Trans¬ 
it Co, Civ.App., 136 S.W.2d 955, 
error dismissed, judgment correct. 

75. Or—Pierce Auto Freight Lines 
V. Flagg, 159 P.2d 162, 177 Or. 1. 

7S. Colo—^Archibald v. Public Utili¬ 
ties Commission, 171 P.2d 421, 115 
Colo. 190—McKay v. Public Utili¬ 
ties Commission, 91 P.2d 965, 104 
Colo. 402, 

Tex.—Railroad Commission of Texas 
V. Rapid Transit Co., Civ.App., 92 
S.W.2d 261, error dismissed. 

The extent to which such permits 
may be granted to private contract 
earners without undue interference 
with common carriage is for deter¬ 
mination of the public utilities com¬ 
mission in the first instance —Hazel- 
ton V. Public Utilities Commission of 
Ohio, 60 NE.2d 673, 145 Ohio St. 34. 
Application held properly refused. 
Colo.—Archibald v. Public Utilities 
Commission, 171 P,2d 421, 115 Colo. 
190. 

77. U.S.—^Wald Storage & Transfer 
Co. V. Smith, D.C.Tex., 4 F.Supp. 
61, affirmed 54 S.Ct. 129, 290 U.S. 
596, 7S L Ed. 524, amended and re¬ 
hearing denied 54 S.Ct. 227, 290 
U.S. 602, 78 LEd. 528—Beard v. 
Smith, D.C.Tex., 4 F.Supp. 61, af¬ 
firmed 54 S.Ct. 129, 290 U.S. 596, 
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78 LEd. 524, amended and rehear¬ 
ing denied 64 S.Ct. 228, 290 U.S. 
602, 78 L.Ed. 528. 

78. U.S.—^Wald Storage & Transfer 

Co. V. Smith, D.C Tex., 4 F.Supp 
61, affirmed 54 S.Ct. 129, 290 U.S. 
596, 78 LEd. 524, amended and re¬ 
hearing denied 54 S.Ct. 227, 290 U. 
S. C02, 78 L.Ed. 528—Beard v. 

Smith, D.C Tex, 4 F Supp. 61, af¬ 
firmed 54 S.Ct. 129, 290 U.S. 596, 
78 LEd. 524, amended and rehear¬ 
ing denied 54 S Ct. 228, 390 U S. 
602, 78 L.Ed. 528. 

79. Mich.—^Melconian v. Grand Rap¬ 
ids, 1.88 NW. 521, 218 Mich. 397. 

80. Mich.—Melconian v. Grand Rap¬ 
ids, supra. 

Ohio.—Powelsland v. Toledo, 15 Ohio 
App. 198. 

Tex.—Ex parte Bogle, 179 S.W. 1193, 
78 Tex.Cr. 1. 

Power of municipality to license 
such vehicles generally see supra S 

81. 

81. R I.—^Racine v. Tenth Judicial 
Dist Ct., 98 A. 97, 39 R.I. 475. 

Tex.—Ex parte Bogle, 179 S.W. 1193, 
78 Tex.Cr. 1. 

42 C.J. p 705 note 12. 

Convenience and necessity 

Ill—Yellow Cab Co. v. City of Chi¬ 
cago, 71 N.E2d 652, 396 Ill. 388. 

82. R.I.—^Racine v. Tenth Judicial 
Dist Ct, 98 A. 97, 39 R.I. 475. 

83. La.—^New Orleans v. Badie, 83 
So 826, 146 La. 550. 

42 C.J. p 705 note 14. 
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Injunction. The discretion of an authorized cS- 
cer or commission in granting or refusing a license 
or permit to use the streets of a municipality for 
taxicab or motorbus purposes ordinarily cannot be 
interfered with by injunction,and accordingly, 
where an application for a permit to operate such 
a business has been rejected, the owner thereof is 
not entitled to an injunction to restrain the city 


authorities frem interfering with the operation of 
the business'*’" or to restrain the enfcrcement of 
the order refusing a permit and require the grant¬ 
ing thereof,'"^ unless the order is unreasonable, ar¬ 
bitrary, or unjust,^" and such fact is clearly and 
satisfactorily set forth in the pleadings in the in- 


B. PROCEEDINGS TO PROCURE LICENSE OR PERhllT 


§ 101. For General License and Registration 

An applicant for a motor vehicle license or permit Is 
entitled thereto only where he has complied with the 
prescribed requirements as to the method or procedure 
for obtaining it, such as filing an application containing 
certain information, including the name, place of resi¬ 
dence, and address of the applicant. 

The state within constitutional limits may make 
such rules of procedure for the issuance of motor 
vehicle licenses or certificates of registration as it 
may deem proper,and, unless an applicant com¬ 
plies with such requirements, he is not entitled to 
a license and to have his motor vehicle registered,®® 
The registration ordinarily must be made and license 
obtained on or before a specified date of each year 
and it is also generally required that an application 


1 for such registration and license must be filed with 
' a designated ofheial;®- must give information as 
' to the age-’- and qualifications®* of applicant; 

must give certain intormation descriptive of the 
! vehicle to be registered,such as the name of the 
: maker, the manufacturer’s number, if an}’, and the 
' character and amount of motive power of the ma- 
. chineand must state the fact of its ownership by 
i the applicant,®' and, for this purpose, the buyer of 
i a new car, under some statutes, is required to pre- 
! sent his bill of sale, executed in accordance with 
j the statute.®^ 

Under such requirements the issuance of a li¬ 
cense is not a mere matter of form,®® but the giving 
; of the informiation required is a condition preced- 


:84. Ala.—City of Decatur v. Mead¬ 
ors, ISO So. 559, 235 Ala. 544— 
Birmingham Interurban Taxicab 
Serv. Corp. v. McLendon, 9S So. 
678, 210 Ala. 525. 

Injunction to enforce regulations 
generally ‘zee supra § 95. 

-S5. Ala.—Birmingham Interurban 
Taxicab Serv. Corp. v. McLendon, 
supra. 

-86. Ala.—City of Decatur v. Mead¬ 
ors, 180 So. 550, 235 Ala. 544. 
Appeal 

Md.—Hartman v. Weller, 19 A.2d 709, 
179 Md. 285. 

.87. Md.—Hartman v. Weller, supra. 
88. Md.—Hartman v. Weller, supra. 
Pleading held insufficient 
Md.—Hartman v. Weller, supra. 

-89. Me.—Steves v. Robie, 31 A.2d 
797, 139 Me. 359. 

90. Me.—Steves v. Robie. supra. 

Pa.—Wolff v. Sadler, 30 Pa.Dist. 399. 

A registration is invalidated by a 
failure of application for registration 
to contain the statements required by 
statute, apart from trifling inaccura¬ 
cies.—Faria v. Veras, 10 N.£i.2d 267, 
298 Mass. 117. 

Certification of affidavits 

Tex.—Harris County v. Hall, 172 S. 

W.2d 691, 141 Tex. 388. 

^County of owner’s residence 

Where the statute so provides, an 
-automobile owner is required to reg- 
jister automobile in county of owner's 


residence, as against contention that 
automobile could be registert-d in any 
countv within state.—Opp v. State, 
94 S.W.2d ISO, ISO Tex.Cr. 311. 

91. Ky.—Martin v. Louisville IMo- 
tors, 125 S W.2d 241, 27G Ky. 696. 

Period of grace 

Ky.—Martin v. Louisville Motors, su¬ 
pra. 

92. Cal.—In re Schuler, ISS P. 6So, 
167 Cal. 252, Ann Cas.l915C 706. 

Colo.—Board of Com'rs of Arapahoe 
County v. Morris, S9 P.2d 24S, 104 
Colo. 139, 

State treasurer 

Cal.—In re Schuler, supra. 

93. Pa.— V. Sadler, 30 Pa.Dist. 


, for that of old motor, in application 
for registration, has been held a 
. “mistake,” within a statutory provi- 
' sion that a motor vehicle shall be 
deemed to be reglstertd, notwith¬ 
standing any “mistake” as to engine, 
serial, or maker’s number in the ap- 
' plication.—Brown v Robinson, 175 N. 

; E. 269, 275 Mass. 55. 

I 97. Mass.—Perkins v. Frank J. Cole, 
j Inc., 64 K.E.2d 355, 319 Mass. 10 
1 —Burns v. Winchell, 25 N'.E.2d 752, 
305 Mass. 276—Nash v. Lang, 167 
j N.E. 762, 268 Mass. 407. 

I Cartifleate of title 

, Colo.—Board of Com'rs of Arapahoe 
} County V. Morris, 89 P.2d 248, 104 
■; Colo. 139. 


399. 

Age as condition to driver’s license 
see infra § 155. 

94. Pa.—^^Volff V. Sadler, supra. 

95. Cal.—In re Schuler, 139 685, 

167 Cal. 2S2, Ann.Cas.l915C 706. 

42 C.J. p 705 note 19. 

Error in description of automobile 
in application for registration, apart 
from trifling inaccuracies, invali¬ 
dates the registration.—Faria v. Ver¬ 
as, 10 N.E.2d 267, 298 Mass. 117. 

96. Cal.—^In re Schuler, 139 P. 685, 
167 Cal. 282, Ann.Cas.l915C 706. 

Pailnre to substitute number of now 
motor 

Woman's innocent failure to sub¬ 
stitute number of new motor in- 
I stalled in her husband’s automobile 


Registration of automobile belong, 
ing to corporation was not invalidat¬ 
ed by affirmative answer to inquiry 
in application whether automobile 
v.’as owned by applicant individually, 
failure to answer inquiry whether 
automobile vras owned jointly or by a 
corporation, and failure to comply 
'With direction to give name and ad¬ 
dress if owned jointly or by a con¬ 
cern, where whole application 
served to identify true owmer and 
supplied address where owner could 
be found.—^Perkins v. Frank J. Cole, 
Inc., 64 N.B.2d 355, 319 Mass. 10. 

98. Ky.—Bobbitt v. Cundiff, 177 S. 

W.2d 596, 296 Ky. 802. 

99, N.J.—State V. Librizzi, 188 A. 

511. 14 N.J.Misc. 904. 
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ent to the issuance of the license or certificate of 
registration,1 although, as provided by the statute, a 
mere inaccuracy or innocent mistake, which does 
not go to a vital matter, and does affect the main 
purpose of the registration, will not affect its legali¬ 
ty,^ particularly where the mistake or omission is 
with respect to a requirement which is not express¬ 
ly set forth in the statute.^ 

NamCj place of residence, and address. Under 
some statutes, the application must also contain cer¬ 
tain information, in the nature of a descriptive 
statement, as to the applicant’s name, place of resi¬ 
dence, and address.^ The principal purpose of 
these requirements is to facilitate the identification 
of the motor vehicle and of its owner. ^ These 
requirements must be fully complied with, as they 
are regarded as mandatory,® of equal importance, 
and no one of them may be ignored, notwithstand¬ 


ing identification might be made through the other 
two.*^ Accordingly a willful or careless mistake or 
omission in the application, as to a material matter, 
in stating applicant’s place of residence or address 
renders the registration invalidand such an omis¬ 
sion is not cured by a recital in the accompanying 
certificate of an insurance company that it has is¬ 
sued the required insurance to applicant, since such 
5 certificate is made subsequent to the application and 
is not authenticated by applicant.® 

Under provisions of the statute, however, if the 
whole application serves to identify the true owner 
and supplies the address where he may he found, 
trifling inaccuracies, mistakes, or omissions, inno¬ 
cently made, do not invalidate the registration, 
These requirements do not prevent an applicant 
from making the application and registering in his 
trade name.^^ Within such requirements, an ap- 


1. N.J.—state V. Librizzi, supra. 
The purpose of such re^uireiuent 

IS to insure issuance to only qualified 
persons and to provide method of 
revocation, through recording of in¬ 
formation, of licenses of persons who 
became unqualified.—State v. Libriz- 
zi, supva. 

State licensingf official is not re¬ 
stricted to the remedy by a fine on 
one who violates the law in this re¬ 
spect, but may require information 
to be given as a condition precedent 
to the registration.—^WolfC v. Sadler, 
30 PaDist. 399. 

2. Mass.—Dunn v. Merrill, 34 N.H. 
2d 498, 309 Mass. 174—Faria v- 
Veras, 10 N.E.2d 267, 298 Mass. 117 
—Brown v. Robinson, 175 N.E. 269, 
275 Mass. 55—Nash v. Lang, 167 
N.E. 762, 268 Mass. 407. 

Such provision is not applicable 
to cause of action accruing before 
enactment of the statute.—Cook v. 
Crowell, 173 N.E. 587, 273 Mass. 356. 

Unconscious forgetfulness of facts 
owner knows, resulting in innocent 
failure to cause correct registration 
of motor vehicle, is "mistake,” with¬ 
in the statute.—Emeneau v. Doyle, 
184 N.E 720. 282 Mass. 280. 

3. Mass —Perkins v. Prank J. Cole, 
Inc., 64 N.E.2d 355, 319 Mass. 10— 
Dunn V. Merrill, 34 N E 2d 498, 
309 Mass. 174. 

4. Mass.—^Korsun v. McManus, 63 N. 
E.2d 457. 318 Mass. 642—Hamden 
V. Smith, 26 N.E 2d 310, 305 Mass. 
485. 

42 C..T. p 705 note 21. 

5. Mass.—^Korsun v. McManus, 63 
N.E.2d 457, 318 Mass. 642—Munson 
V. Bay State Dredging & Contract¬ 
ing Co, 50 N.E.2d 633, 314 Mass 
485—Matherson v. Dickson, 36 N. 
E.2d 382, 310 Mass. IS —Russell v. 
Holland, 34 N.E.2d 668, 309 Mass. 


187—Sanjean v. Hyman, 19 N.E.2d 
3, 302 Mass. 221—^Lappanasse v. 
Loomis, 8 N.E 2d 766, 297 Mass 
290—Caverno v. Houghton, 1 N.E. 
2d 4, 2^4 Mass. 110—Brodmerkle v. 
Gorolsky. 200 N.E. 274, 293 Mass. 
517—Di Cecca v. Bucci, 178 N.E. 
447, 278 Mass. 15. 

The intent of the statute, prescrib¬ 
ing th.-ise three requirements, is to 
enable police oflicers, injured persons, 
and others interested to find the 
owner without uncertainty or need 
for search—Ricker v. Boston Elevat¬ 
ed Ry. Co., 194 NE. 815, 290 Mass. 
111 . 

6. Mass.—Gray v. Hatch, 12 N.E. 2d 

71, 299 Mass. 105—^Furtado v. 

Humphrey, 188 NE. 391, 284 Mass. 
570. 

7. Mass.—Munson v. Bay State 

Dredging & Contracting Co., 50 N. 
E 2d 633, 314 Mass. 485—Gray v. 
Platch, 12 NE.2d 71, 299 Mass 105 
—Brodmerkle v. Gorolsky, 200 N. 
E. 274, 293 Mass. 517—Crean v. 

Boston Elevated Ry. Co., 198 N.E, 
172, 292 Mass. 226. 

Correct statement of address does 
not cure misstatement of his place of 
residence.—Munson v. Bay State 
Dredging & Contracting Co, 50 N.E 
2d 633, 314 Mass. 485. 

8. Mass —Munson v. Bay State 
Dredging & Contracting Co, supra 
—Matherson v. Dickson, 36 N.E.2d 
382, 310 Mass. 18—Le Blanc v Cut¬ 
ler Co., 25 N.E.2d 715, 305 Mass. 
283—Gray v. Hatch, 12 N.E 2d 71, 
299 Mass. 105—Ricker v. Boston 
Elevated Ry. Co, 194 NE 815, 290 
Mass. Ill—Di Cecca v. Bucci, 178 
N.E. 447. 278 Mass. 15 

Garage not place of residence 

A statement in application for au¬ 
tomobile registration of place where 
automobile is garaged cannot be sub¬ 
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stituted for statement of place of 
residence of owner required by stat¬ 
ute to be contained m application.— 
Gray v. Hatch, 12 N.E.2d 71, 299 
Mass. 105. 

9. Mass.—Crean v. Boston Elevated 
Ry. Co., 198 N.E. 172. 

10. Mass.—Perkins v. Frank J. Cole, 
Inc., 64 N.E.2d 356, 319 Mass. 10— 
Munson v. Bay State Dredging & 
Contracting Co., 50 NE.2d 633, 314 
Mass. 485—Matherson v. Dickson, 
36 NE2d 382, 310 Mass. 18—Rus¬ 
sell V. Holland, 34 N.E.2d 668, 309 
Mass. 187—Le Blanc v. Cutler Co., 
25 NE2d 715, 305 Mass 283—San- 
jean v. Hyman, 19 N.E 2d 3, 302 
Mass. 224—Macinnis v. Morrissey, 
11 NE.2d 472, 298 Mass. 505— 
Faria v. Veras, 10 N.E 2d 267, 298 
Mass. 117—Caverno v. Houghton, 1 
N.E.2d 4, 294 Mass. 110—Doyle v. 
Goldberg, 1 N.E.2d 1, 294 Mass. 105 
—Topf v. Holland, 193 N.E. 364, 
288 Mass. 552. 

An applicant is entitled to the ben-, 
efit of whatever appears in the appli¬ 
cation, for since he is the source of 
information contained in the applica 
tion, he must be considered as hav¬ 
ing adopted such information.—San- 
jean v. Hyman, 19 N.E 2d 3, 302 Mass. 
224. 

Honest mistake 

Mass —Macinnis v. Morrissey, 11 N. 
E.2d 472, 298 Mass. 505. 

Ordinarily, statement of residence 
and address of applicant for registra¬ 
tion of automobile affords sufficient 
information to satisfy object of au¬ 
tomobile registration statute that 
registrant be easily identified —Doyle 
V. Goldberg, 1 N.E.2d 1, 294 Mass. 
105. 

11. Mass.—Brewer v. Hayes, 188 N. 
E. 600, 285 Mass. 144—Koley v. 
Williams, 164 N.E. 444, 265 Mass. 
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plicant may have an "address,” that is, a place j 
where mail or other communications will reach him I 
at another place than his place of residence and i 
the word “residence” is not synonymous with j 

icile,”i3 since applicant may have more than one ‘ 
residence, notwithstanding he can have hut one 
domicile.^^ The length of time he resides in one 
place, as compared with another place, may be de¬ 
terminative of his residence for the purposes of 
registration of his motor vehicle.^5 

Where the car is owned by two or more, an af¬ 
firmation stating that such ownership is bona fide is 
required, under some regulations, to be made to the 
application for registration A® 

Application on blank form. A statutory provi¬ 
sion that an application for a motor vehicle license 
shall be made on a blank form provided by the state 
highway department furnishes a convenient and uni¬ 
form method of effecting the purpose of registra- 
tioni7 and is not unconstitutional.^^ 

§ 102, For License or Permit for Public Serv¬ 
ice Vehicle 

a. In general 

b. Determination of public interest or 

convenience and necessity 

c. Permit to existing motor carrier 


a. In General 

statutory previsions relating to the proceedings for 
obtaining a Sicense or permit to operate public service mo¬ 
tor vehicles must be compiled with. 

The proceedings for obtaining a license or per¬ 
mit for the operation of public service motor vehi¬ 
cles are usually prescribed by the statute or ordi- 
I nance which requires such license or permit, and, 
! where the statutory provisions relating to such pro- 
I cetrdings arc clear and unambiguous, they are usu- 
I ally regarded as mandatory and must be complied 
I witlv^ and nothing relative to the procedure is 
left to the construction of the commission.^O A city 
council or commission, in granting a license or per¬ 
mit under a city charter, must comply with the re¬ 
quirements of the charter.2i An ordinance has 
been held valid which requires that the applicant 
be carefully investigated,-^ s^ch as with respect to 
his moral-3 and financial-*^ responsibility. 

Stibmission to p3pv.lar z’ote. It has been held that 
a license to operate taxicabs upon city streets docs 
not create a franchise within the meaning of a stat¬ 
ute requiring the granting of a franchise to be sub¬ 
mitted to the vote of the people.2‘5 On the other 
hand, it has been held that the right to run motor- 
busses for hire upon the city streets is a “franchise” 
within the meaning of a charter provision requiring 
such a vote.-^ Under a statute limiting a referen- 


601—Crompton v. Williams, 103 N. 

E. 298, 216 Mass. 184. 

-42 C.J. p 705 note 29. 

02. Mass.—Munson v. Bay State 

Dredging & Contracting Co., 50 N. 

R2d 633, 314 Mass. 485—Russell v. 

Holland, 34 N.E.2d 668, 309 Mass. 

187. 

13. Mass—Doyle v. Goldberg, 1 N.E. 

2d 1, 294 Mass. 105. 

Actual physical presence of appli¬ 
cant for registration of automobile is 
mot determinative factor in fixing 1 
residence for purpose of registration, 
since one may have domicile in one 
place and residence in another place 
at the same time-—Caverno v. 
Houghton, 1 N.E.2d 4, 294 Mass. 110 
—^Doyle V. Goldberg, 1 ]Sr.E.2d 1, 294 
Mass. 105. 

Place of physical abode of appli¬ 
cant when application was filled out 
•or when certificate of registration 
was dated or when number plates 
.could first be used was not decisive 
•of whether applicant correctly desig¬ 
nated place of residence in her appli¬ 
cation, but essential factor was 
whether statements in application 
and certificate of registration were 
true when applied to her established 
habits of life.—^Doyle v. Goldberg, 
supra. 

.14. Mass.—^Russell y. Holland, 34 N. 


E.2d 668, 309 Mass. 1S7—Doyle v. [ 
Goldberg, 1 XEl’d 1, 294 Mass.: 

105. I 

15. Mass.—Doyle v. Goldberg, supra. | 

Eight mouths < 

The place where applicant owns a' 
home rind actually lives for eight ■ 
months during the year may proper- . 
ly be designated as his “residence,” 
notwithstanding for four months ofi 
the year he temporarily resides in j 
another place, during which time his * 
abode is not fixed and settled.—Cav- ! 
erno v. Houghton, 1 N.E. 2d 4, 294 j 
Mass. 110. I 

16. Pa.—In re Automobiles, 19 Pa. 1 
Dist. 781, 37 Pa.Co. 223. 

17. Tex.—^Robbins v. Limestone 

County, 2CS S.W. 915, 114 Tex. 345. 

18. Tsx.—Robbins v. Limestone 

County, supra. 


existing service has been held not in¬ 
valid as delegating to commission 
power to find facts without provid¬ 
ing an5' rule to guide its action there¬ 
on except Its otvn opinion.—Britton 
V. Smiih, Tex.Civ.App., 82 S.W.2d 
1065. 

20. Or.—^Pierce Auto Freight Lines 
V. Flagg, 159 P.2d 162, 177 Or. 1. 

Tex.—Scott V. English, Civ.App., 143 
S.W.2d 1017. 

21. N.T.—Blanshard v. City of New 
Tork. 1S6 N.E. 29. 262 N.Y. 5. 

Becord 

N.Y.—Tompkins Bus Corporation v. 
La Guardia, 2Sl N.Y S. 570, 156 
Misc. 651, affirmed 285 N.T.S. 405. 
246 App.Div. 714. 

22. N.J.—Tobey v. Board of Com’rs 
of City of Passaic, 57 A.2d 249, 136 
N.J Law 457. 


19. Idaho.—Malone v. Van Etten, 
178 P.2d‘3S2, 67 Idaho 294. | 

N.J.—Public Service Ry. Co. v. Hack- ] 
ensack Improvement Commission, 
139 A. 797. 6 N.J.Misc. 15. 

Tex.—Scott V. English, Civ.App., 143 
S.W.2d 1017. 

Validity of statute 

A statutory provision that no per¬ 
mit to do business as contract carrier 
by motor shall be granted until after 
hearing or if commission be of opin¬ 
ion that granting thereof will impair 


23. N.D.—Ex parte Bryan, 264 N.W. 
539, 66 N.D. 241. 

24. XT.S—Capitol Taxicab Co. v. 
Cermak. D.CIll., 60 P.2d 608. 

N.D.—Ex parte Bryan, 264 N.W. 539, 
66 N.D. 241. 

25. Iowa—Ritchhart v. Barton, 186 
N.W. S51, 193 lowra 271. 

Certificate of convenience and neces¬ 
sity as limited franchise see su¬ 
pra 5 84. 

28. Tex.—^McCutcheon v. Wozen 


375 



§ 102 


MOTOR VEHICLES 


60 C.J.S. 


dum to ordinances granting* franchises, the city- 
council cannot submit to popular vote an ordinance 
of this character which it has refused to pass.-*^ 

b. Determination of Public Interest or Conven¬ 
ience and Necessity 

Public interest or necessity for the service or opera¬ 
tion of the motor vehicle carrier, for which a permit is 
sought, ordinarily should be determined before the permit 
is granted. 

Unless required by statute, it is not necessary 
for applicant to show convenience and necessity for 
the operation of his vehicles as a common carrier,28 
but only to show good cause and public interest for 
the service or operation for which a permit is 
sought.29 Under some statutes it must be deter¬ 
mined by the commission to which application for 
the permit is made, as a condition precedent to the 
granting of a license or permit to operate a motor- 
bus or other public service motor vehicle, that its 
operation is necessary or advisable for the public 
welfare^o or that the proposed operation will not 
be contrary to public interests.^! Under other stat¬ 
utes or ordinances the city council, or other au¬ 
thorized board or commission, should make an in¬ 
vestigation and should grant a permit or franchise 
only where it is shown that public convenience and 
necessity require the service or operation applied 
for,32 taking into consideration the existence, if 
any, of another public service carrier or transporta¬ 
tion system covering the same territory,33 such as 
a streetcar system.34 

Accordingly, the mere fact that one motor carrier 
is granted a permit to use a particular highway is no 


indication that another applicant is entitled to be 
granted the same privilege over the same highway, 
since the use made by the first permittee may be all 
that the public convenience and safety will per¬ 
mit ;35 and even though public convenience and 
necessity require additional service an applicant 
cannot demand a permit as a matter of right.33 
Such a permit should be denied where it is shown 
that protesting transportation companies, operating 
over the same highways designated in the applica¬ 
tion, are furnishing adequate services7 and have not 
been given an opportunity to furnish additional 
service required for the benefit or convenience of 
the general public.38 Ordinarily, priority in the 
particular field of service must be considered on an 
application for a motor carrier permit,39 and, in 
order to foster economic conditions in the motor 
carrier industry, existing carriers should normally 
be accorded the right to transport all traffic which 
they can handle adequately, efficiently, and eco¬ 
nomically in the territories served by them,40 but 
such priority is not controlling against public 
need.4'1 

Private contract carriers. With respect to pri¬ 
vate contract carriers, under some statutes, a dis¬ 
tinction is made between ‘‘public convenience and 
necessity’* to be looked for in the case of a com¬ 
mon motor carrier, and the less stringent standard 
of mere “convenience and necessity,” to be consid¬ 
ered in licensing a contract motor carrier.42 A case 
of convenience and necessity, with respect to the 
application of a contract motor carrier, exists if 
there is a reasonable need apparent for the use of 
the service,43 and an existing common carrier will 


craft, ComApp, 255 S.W. 716, af¬ 
firmed 294 S.W. 1105, 116 Tex 440. 

27. Tf*x.—McCutcheon v. Wozen- 
craff, 294 S.W. 1105, 116 Tex 440. 

28. Idaho.—Malone v. Van Etten, 
178 P 2d 382, 67 Idaho 294. 

29. Idaho.—Malone v. Van Etten, 
supra. 

30. N.J.—Public Service Coordinated 
Transport v. Hackensack Improve¬ 
ment Commission, 152 A. 239, 8 N. 
J Misc. 874—Public Service Ry. Co. 
V. Hackensack Improvement Com¬ 
mission, 139 A. 797, 6 N.J.Misc 15 
—Bergen Bus Line v Hackensack 
Improvement Commission, 132 A. 
296. 4 N.J.Mise. 167. 

31- Or.—^Pierce Auto Freight Lines 
V. Flagg. 159 P.2d 162, 177 Or. 1. 

32. N.D.—Ex parte Bryan, 264 N.W. 
539, 66 N.D. 241. 

Tex.—Beene v. Bryant, Civ.App., 201 
S.W.2d 268—Dallas Taxicab Co. v. 
City of Dallas, CivApp., 68 S.W.2d 
359. 


Ordinance held valid 
Tex.—Dallas Taxicab Co. v. City of 
Dallas, supra. 

33. Tex—^Eldridge v. Fort Worth 
Transit Co., Civ.App., 136 S.W.2d 
955. 

What constitutes public conve¬ 
nience and necessity is primarily an 
administrative question involving 
consideration of whether there is 
substantial public need for the serv¬ 
ice, whether existing carriers can 
reasonably meet such need, ^^nd 
whether it would endanger or impair 
the operations of existing carriers 
contrary to public interest.—^North 
Carolina Utilities Commission v, 
Carolina Coach Co.. 30 S.E 2d 328, 224 
N.C. 390—Utilities Commission of 
North Carolina v. Great Southern 
Trucking Co., 28 S.E 2d 201, 223 N.C. 
687. 

34. Tex.—Eldridge v. Fort Worth 
Transit Co., Civ.App., 136 S.W.2d 
955. 


35. Tex.—Railroad Commission v. 
McDonald, Civ.App., 90 S.W 2d 581. 

36. N.C—^North Carolina Utilities 
Commission v. McLean, 44 S.E.2d 
210, 227 N.C. 679. 

37. Ark.—Potashnick Local Truck. 
System v. Fikes, 165 S.W 2d 615. 
204 Ark. 924. 

38. Ark.—Potashnick Local Truck 
System v Fikes, supra. 

3D. Okl.—Holzbierlein v. State, 172” 
P 2d 1007, 197 Okl. 509. 

40. Okl.—Holzbierlein v. State, su¬ 
pra. 

41. Okl.—^Holzbierlein v. State, su¬ 
pra. 

42. Wis.—United Parcel Service of 
Milwaukee v. Public Service Com¬ 
mission, 4 N.W.2d 138, 240 Wis. 
603, rehearing denied United Par¬ 
cel Service of Milwaukee v. Public 
Service Commission of Wisconsin, 
5 N.W.2d 635. 240 Wis. 603. 

43. Wis.—Farmers Co-op. Equity 
Union Shipping Ass'n v- PubjUc 
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not be interfered with,^^ or the public highways ij 
will not be unduly burdened.'^s j 

c. Permit to Existing Motor Carrier 

Under some statutes a permit to a motor carrier, 1 
which was in operation at the time of the enactment of J 
the statute, or on a certain date, should be granted as a ; 
matter of course. ■ 

Under some statutes, if an application for a per¬ 
mit is made in compliance with the statute by a ‘ 
private contract motor carrier, and it appears to the 
satisfaction of the commission that such carrier was i 
in operation at the time of the enactment of the 
statute, or on a specified date, the permit should be i 
granted as a matter of course,^® if it is not detri¬ 
mental to public interest.^'^ The commission, how- ; 
ever, may limit the permit or certificate of regis¬ 
tration to the same service that applicant performed ; 
before the enactment of the statute.*^^ 

§ 103. - Procedure 

a. Application or petition 

b. Parties; protestants 

c. Notice 

d. Hearing 

e. Evidence 

f. Findings 


g. Orders 


i. Pr^cyclings to set aside orders; re¬ 
strain in g en: o rcent -nt 

a. Applicaticn or Petition 

Ar appijcation or catition for a ajeense or permit to 
operate public servilce meter vehicles £ere--al!y should 
contain specific irfsrmat.'cn pertaining tc the metor ve¬ 
hicles to fae operated, the owner's or applicant’s name 
and character, tne names of the h'chways or streets to 
be used, and the termini and schedules thereon. 

Under the regulations authorizing or requiring 
the issuance of special licenses or permits for the 
operation of public service motor vehicles, discussed 
supra §§ &0-94, an application or r^etition for a li¬ 
cense or permit to operate a jitney, taxicab, motor- 
bus, or other public service motor vehicle should 
be filed within the time required by statutc;^^* and 
should contain certain designated information per¬ 
taining to the motor vehicles to be operated and 
the nature of the operation.^® The application or 
petition, as required by the statute or ordinance, 
should contain information with respect to the own¬ 
er's or applicant's name, character, and experi¬ 
ence,^^ the names of the highways or streets to be 
used,52 the termini between which the vehicles are 
to be operated,53 a schedule of the times of de- 


Service Commission, 13 N.W.2d 507, 
245 Wis 143—United Parcel Serv¬ 
ice of Milwaukee v. Public Serv¬ 
ice Commission, 4 N.W.2d 138, 240 
Wis. CO3, rehearing denied United 
Parcel Service of Milwaukee v. 
Public Service Commission of Wis¬ 
consin. 5 N.W.2d 635, 240 Wis. 603. 

44, Tex.—Britton v. Smith, Civ.App., 
82 S.W 2d 1065. 

Wis.—Farmers Co-op Equity Union 
Shipping Ass’n v. Public Service 
Commission, 13 N.W.2d 507, 245 

Wis. 143—United Parcel Service of 
Milwaukee v. Public Service Com¬ 
mission, 4 N.W.2d 138, 240 Wis. 
603, rehearing denied United Par¬ 
cel Service of Milwaukee v. Pub¬ 
lic Service Commission of Wiscon¬ 
sin, 5 N.W.2d 635, 240 Wis. 603. 

45. Wis.—Farmers Co-op. Equity 

Union Shipping Ass’n v. Public 
Service Commission, 13 N'.W.2d 507, 
245 Wis. 143—United Parcel Serv¬ 
ice of Milwaukee v. Public Service 
Commission, 4 N.W.2d 138, 240 

Wis. 603, rehearing denied United 
Parcel Service of Milwaukee v 
Public Service Commission of Wis¬ 
consin, 5 N.W.2d 635, 240 Wis. 603. 

4& Me.—In re McLay, 175 A. 348, 
133 Me. 175. 

Pa.—Puhl V. Pennsylvania Public 
Utility Commission, 11 A.2d 508. 
139 Pa,Super. 152. 

Utah.—McCarthy v. Public Service 


Commission of Utah, 77 P.2d 331, ; 

94 Utah 304. \ 

Carriers wifchin statute ! 

Under statute providing- for the j 
granting of permits to operate as a 
contract motor carrier, without a i 
hearing, to those who were contract I 
carriers on a certain date, it is im- 1 
material whether applicant was a' 
contract carrier on all highways of 
the state or only a portion thereof, , 
or whether applicant was a constant i 
carrier.—McCarthy v. Public Service 
Commission of Utah, 77 P-2d 331, 94 j 


Utah 304. 

47. Pa.—Puhl V. Pennsylvania Pub¬ 

lic Utility Commission, 11 A.2d 5C8, 
139 Pa.Super. 152. i 

I 

48. Pa —Hostetter v- Public Service ; 
Commission of Commonwealth of | 
Pennsylvania, 168 A. 493, 110 Pa. \ 
Super. 212. 

9. Me.—In re McLay, 175 A. 348, 

135 Me. 17.^. 


time for filing of applications bj- all 
such carriers.—In re McLay, supra. 
58. X.T.—Tompkins Bus Corpora¬ 
tion V. La Guardia, 2S1 X.Y.S. 570, 
156 Misc. 651, affirmed 2S5 X.T.S. 
41‘5. 2 46 -Vpp.Div. 714. 

42 C.J. p 705 note 34. 

51. Ala.—Cloe v. State, 96 So. 704, 
209 Ala. 544. 

Mich.—2ilelccnlan v. Grand Papids, 
ISS X.W. 521. 218 ?nch. 397. 

2C.J.—Bergen Bus Line, Inc. v. Hack¬ 
ensack Impr. Commission, 132 A. 
296. 4 X.J.Misc. 167. 

CoxLclnslveness of information 

Failure to answer question in ap¬ 
plication for registration of truck 
whG'ther it was owned by partnership 
was conclusive that truck was not 
registered as partnership property 
where no other ansvrers in applica¬ 
tion were inconsistent with appli¬ 
cant’s preceding statement that truck 
belonged to him personally.—Furtado 

V. Humphrey. 1S8 N.E. 391, 284 Mass. 
570. 


Contract carrier permit 

Statute requiring public utilities 
commission to grant permits for op¬ 
eration of motor trucks as contract 
carriers to applicants engaged in 
such business since certain date, and 
authorizing continuance of such op¬ 
eration by them pending issuance of 
permits, if applications be made 
within fifteen days after effective 
date of act, imposed no limitation on 


52. Ala.—Giglio v. Barrett, 92 So. 
66S, 207 Ala. 278. 

Iowa.—Huston v, Des Moines, 156 N, 

W. SS3, 176 low’a 455. 

X.J.—Bergen Bus Line, Inc. v. Hack¬ 
ensack Impr. Commission, 132 A. 
296. 4 N.J.Misc. 167. 

53, Ala.—Giglio v. Barrett, 92 So. 
668. 207 Ala. 278. 

Iowa.—Huston v. Bes Moines, 156 N. 
W. 883, 176 Iowa 455. 
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parture therefrom,54 and the names, residences, and 
qualifications of the drivers.55 

Such requirements hy a municipal ordinance have 
been held valid as being* within the power of the 
city, as a regulatory mcasure,56 and a city council 
or commission under a general ordinance designat¬ 
ing matters to be set forth by such an applicant 
must, in dealing with an applicant, conform to the 
provisions of the ordinance,5*7 and accordingly 
should not grant a license or permit on an applica¬ 
tion which does not conform to the ordinancc,58 
The fact that an applicant for a bus franchise re¬ 
quests a "franchise,’' and in its contract receives a 
"terminable permit” does not invalidate the petition, 
since a terminable permit is a particular type of 
franchise.59 

Form. Under some local regulations the applica¬ 
tion should be made on a form provided by the 
city;60 but if an applicant is unable to procure an 
application form from the city he may draft one for 
himself and file it.51 

Indorsement of property ozmier. A municipality, 
under its power to regulate the operation of motor 
vehicles for hire, may require that an application 
for a license to operate a taxicab with a stand in 
or about a hotel or depot shall have indorsed there¬ 
on the approval of the owner, lessee, or manager of 
such hotel or depot,52 and such a regulation has 
been said not to be unreasonable.®^ 

Verification. A failure to verify applicant’s sig¬ 
nature on the application is waived by a protestant’s 


60 C.J.S. 

failure to o-bject on such ground to proceeding with 
the hearing on the application.54 

b. Parties; Protestants 

Parties having interests that may be affected by the 
license or permit should be permitted to join in the pro¬ 
ceedings for the protection of their rights. 

Parties having interests that may be affected by 
the license or permit and who appear in opposition 
to the issuance of the license or permit should be 
permitted to join in the proceedings in order that 
their rights may be protected ;55 and, where op¬ 
ponents to the application appear before the com¬ 
mission in response to a notice of the hearing, and 
participate therein, without objection, they are par¬ 
ties to the proceeding in law as well as in fact.®® 
Another permit holder, however, whose business 
would in no way be affected by the permit applied 
for, should not be allowed to protest the granting 
of the application.®^ A present permit holder 
should be required to furnish approximately equiva¬ 
lent service before he is entitled to protest the 
granting of a permit to another private carrier for 
the same service.®® 

c. Notice 

When so required by statute, public notice must be 
given of the application and of the hearing to be had 
thereon. 

On an application for a license or permit to op¬ 
erate public service motor vehicles, such as motor- 
busses, public notice, as required by the statute, 
must be given of such application and of the hear¬ 
ing to be had thereon,®® and, when so required, such 
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54. Iowa.—Huston v. Des Moines, 
supra. 

N.J.—Bergen Bus Line, Inc v. Hack¬ 
ensack Impr. Commission, 132 A. 
296, 4 N.J.Misc. 167. 

55. Iowa.—^Huston v. Des Moines, 
156 N.W. 883, 176 Iowa 455. 

Driver’s or chauffeur’s license gener¬ 
ally see infra §§ 146-164. 

56. Iowa.—^Huston v. Des Moines, 
supra. 

42 CJ. p 706 note 40. 

57. N J.—^Public Service Ry. Co. v. 
Hackensack Impr. Commission, 139 
A. 797, 6 N.J.Misc. 15—Bergen Bus 
Line, Inc. v. Hackensack Impr. 
Commission, 132 A. 296, 4 N.J.Misc. 
167. 

58. N.J.—Public Service Ry. Co. v. 
Hackensack Impr. Commission, 139 
A. 797, 6 N.J.Misc. 15. 

59. N.Y.—Loos V. City of New York, 
9 N.Y.S 2d 760, 170 Misc. 14, 104, 
reversed on other grounds 13 N.Y. 
S. 119. 257 App.Div. 219. 

60. Ala,—Cloe v. State, 96 So. 704, 
209 Ala. 544. 


Mich.—Melconian v. Grand Rapids, 
188 NW. 521, 218 Mich, 397. 

61. Ala.—Cloe V. State, 96 So. 704, 
209 Ala. 544. 

62. Iowa—Ritchhart v. Barton, 186 
N.W. 851, 193 Iowa 271. 

63. Iowa.—Ritchhart v. Barton, su¬ 
pra. 

64. Okl.—Holzbierlem v. State, 172 
P.2d 1007, 197 Okl. 509. 

65. Me.—In re Samoset Co., 131 A. 
692, 125 Me. 141. 

Cominon carrier opposing contract 
carrier permit 

Where public seiwice commission 
issued a permit to a company to op¬ 
erate as a "contract motor carrier" 
and, notwithstanding no notice of the 
application was given to other car¬ 
riers and no hearing had, the com¬ 
mission found that the company was 
a contract motor carrier, other com¬ 
mon carriers operating under a cer¬ 
tificate of convenience and necessity 
were entitled to intervene in the pro¬ 
ceeding and to allege and prove that 
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the company had departed from its 
role as a contract carrier and had 
m fact become a common motor car¬ 
rier, It being immaterial that the ap¬ 
plication of the company recited that 
it was a contract carrier prior to a 
specified date, or that it had received 
a permit since that date.—McCarthy 
V. Public Service Commission of 
Utah, 77 P.2d 331, 94 Utah 304. 

60. Minn.—State v. Rock Island Mo¬ 
tor Transit Co., 295 N.W. 519, 209 
Minn 105. 

67. Ky.—Cardinal Bus Lines v. Con¬ 
solidated Coach Corporation, 72 S. 
W.2d 7, 254 Ky. 586. 

68. Ohio.—Bray v. Public Utilities 

Commission, 40 N.E.2d 666, 139 

Ohio St. 409. 

68. N.J.—Public Service R. Co. v. 
General Omnibus Co., 108 A. 229. 
93 N.J.Law 344. 

42 C.J. p 706 note 51. 

Notice as to certificate of public con¬ 
venience and necessity see supra § 
92. 
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notice must be published in a proper newspaper."^ i 
Under some statutes publication should be made of ■ 
the application or petitionJi However, where the \ 
provisions of the statute and the facts of the pro- ! 
posed operation warrant, a permit may be granted 
without notice, as a matter of right 

d. Hearing 

The rules relating to a hearing by a public service 
commission in general ordinarily apply to the hearing on 
an application for a motor vehicle carrier license or per¬ 
mit. 

Except in so far as controlled by the provisions 
of the motor vehicle carrier statute, under which 
the license or permit is applied for,''^ the general 
rules relating to the hearing by a public service 
commission apply, and, on an application for a li¬ 
cense or permit to operate public service motor ve¬ 
hicles for hire, the board or commission should con¬ 
duct a hearing at which questions pertaining to the 
issuance of the license or permit may be deter¬ 
mined.'^^ It is within the power of the commission 
or board to determine whether the service applied 
for will be such service in law and fact, under the 
circumstances of the proposed operation,*^® and, 
therefore, it not only has the power, but it is its 
duty, to hold a hearing,'^ 6 and, where the proposed 
service or operation outlined in the application sug¬ 
gests such an inquiry, to make such an investigation 
and findings as will advise it in the premises.^' 


Where the statute oripvides for a public hearing, on 
petition therefor suth pet:tion need not be in any 
particular form, unless the statute so provides. 
Under seme statutes. the provisions of tne stat¬ 
ute and the facts of the pre^^osed operation war¬ 
rant, a permit may be granted as a matter of right 
without a hearing.*^ 

The determination of whether a permit should be 
granted is a ‘‘legislative*' or “administrative" ques¬ 
tion, and not a “judicial" question,and, therefore, 
the commission in conducting a hearing and passing 
on an application for a motor vehicle carrier per¬ 
mit acts as a fact-finding administrative agency of 
the state,and is not a “court,” and does not have 
jurisdiction to determine judicial questions.®^ In 
conducting the hearing, the commission should act 
fairiv and in good faith, without discrimination or 
abuse of discretion,S3 and there must be regularity 
in the action of the commission in voting for or 
against the permit.^* The commission, under some 
statutes, may tentatively grant t'iie permit and 
thereafter enter into an extended inquiry as to 
whether the permit so granted should be allowed 
to remain in force under the facts of operation dis¬ 
closed by such inquiry.SS 

Scope of hearing. The commission should take 
into consideration all the circumstances affecting 
the advisability or necessity for the service, for 
which the permit is sought,^^ such as the existence 


70, N.T.—De Matteis v Village of 
Peekskill. 25 N.B.2d 3S3, 282 N.Y. 
98 . 

PuTslication held sufficient 

Matteis v. Village of Peek- 
skill, supra. 

71, N.T.—Tompkins Bus Corpora¬ 
tion V. La Guardia, 281 N.T.S. 570, 
156 Misc. 651, affirmed 285 N.T.S. 
405, 246 App.Div. 714. 

PnlilicatioxL held sufficient 
K.Y.—Tompkins Bus Corporation v. 
La Guardia, supra. 

72, Fla.—Leonard Bros. Transfer & 
Storage Co. v. Carter, 172 So. 924, 
127 Fla. 198. 

73, Pa.—Puhl V. Pennsylvania Pub¬ 
lic Utility Commission, 11 A. 2d 
508, 139 Pa.Super. 152. 

Where a city charter provides for 
a public hearing on a petition for a 
contract to operate a public service 
motor vehicle, and also such a hear¬ 
ing on the form of the contract, a 
contract by the city granting permit 
to operate busses in one zone of cer¬ 
tain borough is not Illegal as au¬ 
thorized by board of estimate with¬ 
out hearing on petition therefor be¬ 
cause original application was for 
"franchise,” and applicant offered to 


enter into contract similar to those ^ 
obtaining in oiher zones of such bor- , 
ough whereas final contract v/as es- | 
sentially different therefrom.—Loos 
V. City of New York, 13 N.Y.S.2d 
119, 257 App.Div. 219. 

74. N.Y.-New York, etc., R. Co. v. 
Griffin, 139 N.E. 231, 235 N.Y. 174. 

Hearing on proceeding for certifi¬ 
cate of public convenience and ne¬ 
cessity see supra § 92. 

Investigating officer or committee see 
supra § 99. 

Hearing by de facto officer 
Tex.—^Keel v. Railroad Commission 
of Texas, Civ.App., 107 S.W.2d 439, 
error refused. 

75. Fla.—In re Grubb, 156 So. 482, 
116 Fla. 387. 

7a Fla.—In re Grubb, supra. 

77. Fla.—In re Grubb, supra. 

78. N.T.—Loos V, City of New York, 
9 N.Y.S.2d 760, 170 Misc. 14, 104, 
reversed on other grounds 13 N. 
Y.S. 119, 257 App.Div. 219. 

79. Fla.—Leonard Bros. Transfer & 
Storage Co. v. Carter. 172 So. 924, 
127 Fla- 198. 

80. Or.—Warren v. Bean, 115 P.2d 
167, 167 Or. 116. 
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81. N.C.—North Carolina Utilities 
Commission v. McLean, 44 S.B.2d 
210, 227 N.C. 679. 

82. Or.—^Warren v. Bean, 115 P.2d 
167, 167 Or. 116. 

83. N.C.—North Carolina Utilities 
Commission v. McLean, 44 S.E.2d 
210, 227 N.C. 679—Utilities Com¬ 
mission v. Carolina Scenic Coach 
Co., 4 S.E.2d 897, 216 N.C. 325. 

Hemarks of conunissioner held harm¬ 
less 

Okl.—Holzbierlein v. State, 172 P.2d 
1007, 197 Okl. 509. 

Failure or refusal to hear evidence 

Tex.—Texas & P. Ry. Co. v. Railroad 
Commission, Civ.App., 138 S.W.2d 
927, reversed on other grounds and 
dismissed as moot Railroad Com¬ 
mission V. Texas & P. R. Co., 157 S. 
W.2d 622, 138 Tex. 148. 

84. N.Y.—^Loos V. City of New York, 
9 N.Y.S.2d 760, 170 Misc. 14, 104, 
reversed on other grounds 13 N.Y. 
S. 119, 257 App.Div. 219. 

85. Fla.—^Leonard Bros. Transfer & 
Storage Co. v. Carter, 172 So. 924, 
127 Fla. 198. 

86. N.Y.—Richmond Rys. v. Gil¬ 
christ, 233 N.Y. 184, 226 App.Div. 
371. 
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of war and the necessity of conserving motor equip¬ 
ment, ^ 7 or whether applicant’s resources are suffi¬ 
cient to enable it to give service commensurate with 
the public needs and it may consider the fact 
that the goading effect of competition will result in 
improvements in service.^® The commission may 
determine whether prior violations of the public 
utility law render applicant unfit to be granted a 
permit and, where such a violation does not in¬ 
volve safety, it does not, ex necessitate, compel a 
refusal of the application,and the commission’s 
act in granting a permit in such a case is neither 
arbitrary nor capricious.On an application to 
operate as a common carrier, the commission is 
not concerned with applicant’s contracts to operate 
as a private carrier,^3 and has no jurisdiction to 
cancel such contracts by a cease and desist order. 

Existing motor carrier. In ascertaining whether 
a license or permit should be granted to a private 
contract motor carrier, the commission must take 
into account existing transportation facilities in the 
territory for which the license or permit is sought, 
including existing common motor carriers and 
steam and electric railways,®® but no consideration 
should be given to other contract carriers with 
respect to competition.®? Under a statute provid¬ 
ing for the granting of the permit as a matter ol 
course, if the private motor carrier was in opera¬ 
tion at the lime of the enactment of the statute, or 


I at a specified date, a hearing should be had to de¬ 
termine whether applicant was in fact an existing 
contract motor carrier, at the time of the enact¬ 
ment of the statute, or on the date specified, and the 
nature and extent of its service as such,®® but nei¬ 
ther the necessity for the service, nor the business 
ability of, applicant is a matter to be considered.®^ 
On an application for a permit to extend operations, 
the commission need not consider evidence relative 
to the granting or refusing of a certificate of con¬ 
venience and necessity before beginning opera¬ 
tions.^ 

Production of records or documents. The com¬ 
mission, in conducting the hearing or investigation, 
may require the production of records or documents 
relevant to matters within the scope of the hear¬ 
ing,^ unless it would involve great expense and 
would not serve any useful purpose,^ or unless the 
records were so kept that they would not disclose 
the desired information.^ 

Rehearing. The commissioner’s denial of an ap¬ 
plication for a permit precludes him from again 
hearing and determining, de novo, the same appli¬ 
cation.^ 

e. Evidence 

General rules apply, as to presumptions and burden 
of proof, and as to the admissibility and weight and 
sufficiency of the evidence, on a hearing of an application 
for a license or permit to operate pubiic service vehicles. 


87. Or—Pierce Auto Freight Lines 
V. Flagg, 159 P.2(i 162, 177 Or. 1. 

83- N.T.—Richmond Rys. v. Gil¬ 
christ, 233 N.T.S. 184, 225 App.Div. 
371 

80. Or.—Pierce Auto Freight Lines 
V. Flagg, 159 P.2d 162, 177 Or. 1. 

CO. Pa.—Plighway Exp. Lines v. 
Pennsylvania Public Utility Com¬ 
mission, 54 A 2d 109, 161 Pa.Super. 
98. 

91. Pa—^Highway Express Lines v. 
Pennsylvania Public Utility Com¬ 
mission, supra. 

92. Pa.—Highway Exp. Lines v. 
Pennsylvania Public Utility Com¬ 
mission, supra. 

93. Idaho.—Malone v. Van Etten, 
178 P.2d 382. 67 Idaho 294. 

94- IdcLho.—^Malone v. Van Etten, 
supra. 

95- Wis.—United Parcel Service of 
Milwaukee v. Public Service Com¬ 
mission, 4 N.W.2d 138, 240 Wis. 
603, rehearing denied United Par¬ 
cel Service of Milwaukee v. Public 
Service Commission of Wisconsin, 
5 N.W.2d 635, 240 Wis. 603. 

Service to Intermediate imlnts 
Where intermediate points were 

not mentioned in private motor car¬ 


rier’s application or in his permit to 
operate between designated termini, 
the public utilities commission could 
consider the acceptance of the pri¬ 
vate carrier's reports and fees on his 
intermediate service in arriving at 
the commission’s final recognition of 
the right, which the carrier claimed 
had existed from the beginning, to 
serve the intermediate points.—Pub¬ 
lic Utilities Commission v. Weicker 
Transp. Co., 78 P.2d 633, 102 Colo. 
211 . 

90. Wis.—United Parcel Service of 
Milwaukee v. Public Service Com¬ 
mission, 4 N.W.2d 138, 240 Wis. 
603, rehearing denied United Parcel 
Service of Milwaukee v. Public 
Service Commission of Wisconsin, 
5 N.W.2d 635, 240 Wis. 603. 

97. Wis.—United Parcel Service of 
Milwaukee v. Public Service Com¬ 
mission, 4 NW.2d 138, 240 Wis. 
603, rehearing denied United Parcel 
Service of Milwaukee v. Public 
Service Commission of Wisconsin, 
5 N.W.2d 635, 240 Wis. 603. 

98, Pa.—Spackman v. Pennsylvania 
Public Utility Commission, 14 A 2d 
839, 141 Pa.Super. 164—Bickley v. 
Pennsylvania Public Utility Com¬ 
mission, 5 A.2d 806. 135 Pa.Super. 
490. 


As to permit to partnership 
A permit to operate as contract 
carrier by motor vehicle could not be 
refused to partnership because some 
of waybills were made on blanks of 
each of partners individually, even 
if such use showed independent op¬ 
eration, where such use did not even 
tend to show that partnership was 
not operating as a bona fide contract 
carrier in remainder of its operations 
for three or more years before and 
since effective date of Public Utility 
Law.—Puhl V. Pennsylvania Public 
Utility Commission, 11 A.2d 508, 139 
Pa.Super. 153. 

99. Pa.—Puhl V. Pennsylvania Pub¬ 
lic Utility Commission, supra. 

1. Idaho.—In re Garrett Transfer & 
Storage Co., 23 P.2d 739, 53 Idaho 
200 . 

2. N.J.—Greenville Bus Co. v. Board 
of Public Utility Com’rs, 19 A.2d 
884, 126 N.J Law 435. 

3. N.J.—Greenville Bus Co. v. Board 
of Public Utility Com’rs, supra. 

4. N.J.—Greenville Bus Co. v. Board 
of Public Utility Com'rs, supra. 

5. Ky.—Cardinal Bus Lines v. Con¬ 
solidated Coach Corporation, 72 S. 
W.2d 7, 254 Ky. 586. 
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General rules apply, on the hearing of an appli¬ 
cation or petition for a license or permit to operate 
public service motor vehicles for hire, with respect 
to presumptions and burden of proof,6 the admissi¬ 
bility of particular evidence," and objection there¬ 
to and as to the weight and sufficiency of the evi¬ 
dence,® such as to support an order grantincr^^^ or 
denyingil the permit applied for, or to support a 
finding of facts in connection with the order.^- 
The commission may consider testimony gi^’en by 
applicant voluntarily in support of his original ap¬ 
plication for a certificate of public convenience.^^ 

f. Findings 

The findings of the commission usually are controlled 
by the rules relating to the findings of public service 
commissions in general. 

In accordance with the rules as to findings dis¬ 
cussed in the CJ.S. title Public Utilities § 56, also 


f 51 CJ. p 60 note 10-p 61 note 36, a finding of the 
I ccmmissijn shouhi n:-: be a finding merely of evi- 
' dentiary cr incidental facts,or a statement of an 
ultimate conclusion, in statutory languagc,^^ but 
shoull be a positive statement of the basic facts 
that have been establithe 1,^'^ which should be set 
forth in such a manner that a court may deduce 
^ therefrom the ultim.ate facts.-" A finding that the 
operation proposed by applicant is n ;t contrary to 
the public interest is not a finding of fact.^® 

' Where on the hearing the m.ain question at issue is 
whether applic£^-t onerated his busses in such a 
1 manner as to afford safety and protection to his 
! passengers and to the public, an order granting 
such permission after a full hearing implies a find- 
I ing on such issue favorable to petitioner.^® 

g. Orders 

Rules relating to the orders cf public service com¬ 
missions in general ordinarily apply to the commission's 


6- Okl.—Chicago, R. I. & P. Ry. Co 
V. State, 251 P. 1044, 123 Okl. 31. 
Burden of proof 

(1) In asserting the right to a per¬ 
mit as a contract carrier under the 
grandfather clause of the Public 
Utility Act, the burden was on ap¬ 
plicant to establish all facts neces¬ 
sary to invoke the benefits of such 
clause.—Infantino v. Pennsylvania 
Public Utility Commission, 22 A.2d 
108, 146 Pa.Super. 245. 

(2) Where public utility commis¬ 
sion had found in a prior proceeding 
that applicant, seeking contract car¬ 
rier’s permit, was serving as a com¬ 
mon carrier without certificate of 
public convenience, it was incumbent 
on applicant to show that there had 
been a change in her method of op¬ 
eration in order to give her status 
of contract carrier on the date her 
right to certificate was to be deter¬ 
mined.—Spackman v. Pennsylvania 
Public Utility Commission, 14 A.2d 
839, 141 Pa.Super. 164. 

7. Okl —Holzbierlein v. State, 172 P. 
2d 1007, 197 Okl. 509. 

Or—Pierce Auto Freight Lines v. 
Flagg, 150 P.2d 162, 177 Or. 1. 

8. Utah—McCarthy v. Public Serv¬ 
ice Commission of Utah, 77 P.2d 
331, 94 Utah 304. 

9- N-Y.—Greenberg v. City of Xew 
York, 274 N.Y.S. 4, 152 Misc. 4SS. 
Ohio.—Lykins v. Public Utilities 
Commission of Ohio, 154 N E. 249. 
115 Ohio St. 376. 

Okl.—Holzbierlein v. State, 172 P.2d 
1007, 197 Okl. 509. 

Pa.—Merchants Parcel Delivery v. 
Pennsylvania Public Utility Com¬ 
mission, 28 A.2d 340, 150 Fa.Super. 
120 . 

Svldeuce held sufficient 

(1) In general.—^West Shore R. Co. 


V. Board of Public Utility Com’rs of i 
State of Xew Jersey, ISS A. ISO, 116 
X J.Law 101, 192, 193. I 

(2) To show- that applicant for | 

permit as private carrier vras private . 
carrier and not public carrier. \ 

Mich.—In re Border Cities Trucking 

Co., 246 X.W. 181, 261 Mich. CSS. 

Pa.—^Terchants Parcel Delivery v. 
Pennsylv.ania Public Utility Cem- 
mission, 28 A.2d 340, 150 Pa.Super. 
120 . 

(3) To show that order allowing 
operation of parallel bus line was un¬ 
reasonable, in view of restriction a.*? 
to local travel.—Marathon Bus Line 
V. State Board of Public Utility 
Com’rs, 150 A. 221, S X.J.Misc, 370. 
Bvideuce held insufficient 

X.C.—North Carolina Utilities Com- ; 
mission v. Carolina Coach Co., 30 J 
SE2d 32S, 224 XC. 300, i 

Tex.—Eldridge v. Fort IVorth Transit ] 
Co,, Civ.App, 136 S.W.l’d 955, error 
dismissed, judgment corr:-ct. 
Acceptance of part of aPpUcanx’s tes¬ 
timony 

Okl.—Holzbierlein v. State, 172 P.2d 
1007, 197 Okl. 509. 

10- Okl.—Yellow Transit Co. v. 
State, ITS P.2d S3, 19S Okl. 229— 
Chicago, R. I. & P. Ry. Co. v. State, 
251 P. 1044, 123 Okl. 31. 

Pa.—Bickley v. Pennsylvania Public 
Utility Commission, 5 A.2d 806. 
135 Pa.Super. 400. 

11- U-S.—^Wald Storage & Transfer 
Co. V. Smith, D.C.Tex, 4 F.Supp. 
61, affirmed 54 S.Ct. 129, 290 U.S. 
596, 78 L.Ed. 524, amended and 
rehearing denied 54 S.Ct. 227, 290 
U.S. 602, 78 L.Ed. 528—Beard v. 
Smith, D.C.Tex., 4 F.Supp. 61, af¬ 
firmed 54 set. 129. 290 U.S. 596. 
78 L.Ed. 524, amended and rehear¬ 
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ing deni«-d 54 S.Ct. 228, 290 U.S. 
602, L.Ed. 52S. 

Mich —In Columbian Storage & 

Transfer Co., 216 X.W. 185, 261 
Mich 300. 

Tex—P.ai’troad Commission v. Mc¬ 
Donald, CiV.App., 90 S.W.2d 581. 

12. Or.—Fierce Auto Freight Lines 
V. Flagg, 159 P 2d 162, 177 Or. 1. 

Tox.—Eldridge v. Fort Worth Trans¬ 
it Co., Civ.App, 136 S.W.2d 955, er¬ 
ror dismissed, judgment correct. 

Evidence held sufficient 

Or —Pierce Auto Freight Lines v. 
Flagg, 159 P2d 162, 177 Or. 1. 

Pa.—S:-'C rknian v. Pennsylvania Pub¬ 
lic Utility Commission, 14 A.2d 839, 
141 Pa Super. 164. 

Tex—Kt^el v. Railroad Commission 
of Texas, Civ.App., 107 S.W.2d 439, 
error refused. 

13. Pa.—Bickley v. Pennsylvania 
Public Utility Commission, 5 A.2d 
806, 135 Pa.Supor. 490. 

14. Or.—Pierce Auto Freight Lines 
V. Flagg, 150 P.2d 162, 177 Or. 1. 

15- Or—Pierce Auto Freight Lines 
V. Flagg, supra. 

16. Or.—Pierce Auto Freight Lines 
V Fiagg, supra. 

Binding hald insufficient 

Tex.—Eldridge v. Fort Worth Trans¬ 
it Co., Civ.App., 136 S.W 2d 955, er¬ 
ror dismissed, judgment correct. 

17- Or.—Pierce Auto Freight Lines 
V. Flagg, 159 P.2d 162, 177 Or. 1. 

18. Or.—Pierce Auto Freight Lines 
V. Flagg, supra. 

Bindings not contrary to public In- 
terest 

Or.—Pierce Auto Freight Lines v. 
Flagg, supra. 

19. Vt.—In re James, 129 A. 175, 98 
Vt. 477. 
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orders in granting op refusing a motor vehicle carrier 
license or permit. 

The rules relating’ to the orders of a public serv¬ 
ice commission in general, as discussed in the C.J.S. 
title Public Utilities § 57, also 51 CJ. p 62 note 58- 
p 68 note 50, except in so far as controlled by pro¬ 
visions of the motor vehicle statutes, ordinarily ap¬ 
ply with respect to the propriety, requisites, and va¬ 
lidity of an order of the commission in granting^o 
or refusingS'^ a license or permit for the operation 
of a motor vehicle carrier, such as with respect to 
the order being a final order'22 and as to its being 
reasonable.23 An order granting a permit to a con¬ 
tract motor carrier, over the protest of another con¬ 
tract carrier which had been performing the serv¬ 
ices, for which the permit is sought, is not unrea¬ 
sonable or unlawful where it is established that the 
Protestant’s services were unsatisfactory.^^ 

The order of the commission, within the scope 
of its authority, is presumptively valid^S and prima 
facie just and reasonable,26 and the burden of show¬ 
ing that its finding had no reasonable factual basis 
is on the one asserting it.2'^ The fact that the 
services to be performed under the permit are 
emergently needed furnishes cogent reasons for a 
liberal construction of the statutes in support of 
the order granting the pcrmit.28 

20. Fla,—Leonard Bros. Transfer & 

Storage (Jo. v. Carter, 172 So. 924, 

127 Fla, 198. 

21. Or.—^^Varren v. Bean, 115 P.2d 
167, 167 Or. 116. 

Refusal lield valid 
Or.—^Warren v Bean, supra. 

Refusal held improper 

(1) In general.—Railroad Commis¬ 
sion of Texas V. Rapid Transit Co., 

Tex.Civ.App., 92 .S.W.2d' 261, error 
dismissed. 

(2) Refusal on ground that rail¬ 
road commission could not ascertain 
whether applicant proposed to en¬ 
gage in business of common or con¬ 
tract carrier, where application and 
evidence showed that applicant pro¬ 
posed to haul specific merchandise 
for designated wholesale houses.— 

Railroad Commission of Texas v. 

Rapid Transit Co., supra. 

22. Pa.—Infantine v. Pennsylvania 
Public Utility Commission, 22 A.2d 
108, 146 Pa-Super. 245. 

23. Md.—^West V. Williams, 173 A- 
2'59. h67 Md. 316. 

Rx-teusiou of service 

Whether public service commis¬ 
sion’s orders permitting extension of 
bus service were unreasonable de¬ 
pended on whether franchise. or 
rights they conferred were necessary 
or convenient for public service.— 

West V. Williams, supra. 

24. Ohio —Commercial Motor Freight 


Conchisiveness; collateral attack. The orders of 
the commission or other licensing authority, within 
the scope of its authority, are generally held to be 
conclusive and not subject to collateral attack.^^ 
The acts of a de facto officer who took part in the 
proceedings before the commission may not be 
questioned in a collateral proceeding,30 but only in 
a direct proceeding instituted for that purpose, and 
to which the officer is a party.^l 

h. Review 

(1) In general 

(2) Certiorari 

(1) In General 

The general rules relating to an appeal from, and re¬ 
view of, orders of public service commissions ordinarily 
apply to an appeal from, and review of, an order of a 
commission granting or denying an application for a 
motor carrier license or permit. 

Under some statutes an appeal may be taken 
from the order or decision of the license board or 
commission in granting or refusing a license or per- 
mit^2 to a court of law,33 and, under some statutes, 
an appeal to the court is the exclusive method by 
which an aggrieved applicant may obtain a judicial 
determination of the correctness of the adverse de- 

cision.34 

Sion of Texas, Civ.App., 107 S.W.2d 
439. 

Tex.—^Keel v. Railroad Commis¬ 
sion of Texas, supra. 

32. U.S.—^Arroyo v. Puerto Rico 
Transp. Authority, D.C.Puerto Rico, 
66 F.Supp. 1022, affirmed, C.C.A., 
164 F.2d 748. 

4,2 C.J. p 706 note 56. 

33. U.S.—^Arroyo v. Puerto Rico 
Transp. Authority, supra. 

Me—Steves v. Robie, 31 A.2d 797, 
139 Me 3'59. 

Tex.—Box V. Newsom, Civ.App., 43 
S.W.2d 981. 

Review of proceedings as to certifi¬ 
cate of convenience and necessity 
see supra § 9'2. 

Statute not applicable 
Where a statute abolishing cor¬ 
poration commission and creating 
utilities commission, with regulatory 
and supervisory power over operat¬ 
ing public service corporations other 
than motorbus companies, forms no 
part of motorbus act, authorizing 
utilities commission to act on ap¬ 
plications for franchises to operate 
motorbusses, it cannot be considered 
in ascertaining right of appeal from 
commission's orders granting or de¬ 
nying such franchises.—^North Caro¬ 
lina Utilities Commission v. McLean, 
44 S.E.2d 210, •22!7 N.C. 679. 

34. Me—Steves v. Robie, 31 A.2d 
797, 139 Me. 359. 


*v.'Public Utilities Commission, 64 
N.E.2d 144, 143 Ohio St. 170. 

25. Tex.—Railroad Commission of 
Texas v. Rapid Transit Co., Civ 
App., 92 S-W.2d 261, error dis¬ 
missed. 

26. N.C —North Carolina Utilities 
Commission v. Carolina Coach Co, 
30 S.E.2d 328, 224 N.C. 390—Utili¬ 
ties Commission of North Carolina 
V. Great Southern Trucking Co., 28 
S.E.2d 201, 223 N.C. 687. 

27. Tex,—^Railroad Commission of 
Texas v. Rapid Transit Co., Civ. 
App., 92 S.W.2d 261. 

28. Tex.—^Victory Truck Lines v. 
Red Arrow Freight Lines, CivApp., 
18'6 S.W 2d 98. 

Service emergently needed by war 
and navy departments 
Tex.—Victory Truck Line v. Bed Ar¬ 
row Freight Lines, supra. 

29. N.J.—Ironbound Transp. Co. v. 
Board of Public Utility Com'rs, 152 
A. 325, 8 N.J.Misc. 896 

N.T.—Loos V. City of New York, 13 
N.T.S 2d 119, 257 App.Div. 219. 
Consent by municipality to opera¬ 
tion of busses on routes approved 
cannot be collaterally attacked — 
Ironbound Transp. Co. v. Board of 
Public Utility Com’rs, 152 A. 325, 8 
N.J.Misc. 896—Marathon Bus L-ine 
v. 'State Board of Public Utility 
Com’rs, 150 A. 224, 8 N.J.Misc. 379. 

30. Tex.—^Keel v. Railroad Commis- 
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Ordinarily, general rules apply to an appeal from, 
and review of, an order of an authorized public 
service commission or board granting or refusing 
an application for a public service motor vehicle 
for hire, license or permit,3 5 such as with respect to 
the orders or matters reviewable.36 Questions of 
law may be raised on exceptions to the rulings of 
the commission in granting or refusing a license or 
permit and the bill of exceptions should con¬ 
form, as far as possible, to the practice in courts 
of law.38 

Persons entitled to review. A person seeking a 
review of the granting of a license or permit must 
have a personal or property interest which will be 
especially or immediately affected by the granting 
thereof ;39 and in order to be entitled to raise ex¬ 
ceptions he must in some way be a party to the pro- 
ceedings^O It is primarily within the discretion 


I of the reviewing court '*vhethcr other carriers or as- 
j sociations of carriers should be permitted to inter- 
I vene and participate in the proceedings in such 
i court for a review of the commission's order deny- 
i ing a special permit."^^ 

I Sco^e j/id extent of review. On such appeal, the 
j court ordinarily may pass only on questions of 
\ law,42 and it may not rehear and redetermine ques- 
i tions of fact which have been tried before the com- 
’ mission or board^S except where they are not sup- 
I ported by the evidence.44 It will not review the 
I judgment of the board or commission as to the pub- 
I lie policy,45 and, in the absence of abuse, the court 
I will not interfere with its discretion in granting or 
refusing a license or permit.4^ In so far as the 
ruling of the commission goes beyond questions in¬ 
volved, it is outside the issues and will not be no¬ 
ticed on rev:ew.4" Where the statute provides that 


peal to superior court from orders 
of utility commission canceling such 
franchises.—^Xorth Carolina Utilities 
Commission v. McLean, 44 S.E.2d 
210, 227 N.C. 679. 

37. Me.—In re Samoset Co., 131 A. 
692. 125 Me. 141. 

38. Me.—In re Samoset Co., supra. 

39. N.J.—^Public Serv. R. Co. v. 
Hackensack Impr. Commn., 136 A. 
189, 5 N.J.Misc. 236. 334—Bergen 
Bus Line, Inc. v. Hackensack Im¬ 
provement Commission, 132 A. 296. 
4 iSr.J.Misc. 167. 

N.C.—^North Carolina Utilities Com¬ 
mission V. McLean, 44 S.E 2d 210, 
227 N.C. 679. 

Utah.—Denver & R. G. VT. R. Co. v. 
Public Service Commission, 100 P. 
2d 552, 9S Utah 431. 


f AppRcation of legislative standards 
1 as law (inestiozi 

; N.Y.—Motor Haulage Co. v. Maltbie, 
supra. 

^ Contract carrier 

J The scope of review relating to 
5 whether a proposed contract motor 
\ carrier service is in the interest of 
the public and in accord with policy* 
expressed in the public utility law is 
the same as in cases involving the 
necessity of service by a common 
carrier.—Merchants Parcel Delivery 
V. Pennsylvania Public Utility Com¬ 
mission, 2S A.2d 340, 150 Pa.Super. 
120 . 

43- Md.—^West V. 'Williams, 173 A- 
259. 167 Md. 316. 

I Mich.—In re Manufacturer's Freight 
Forwarding Co., 292 N.'W. 678, 294 
Mich. 57. 


Compared witfi mandamns 

Where the legislative intent was 
to provide applicant for automobile 
registration certificate who felt him¬ 
self aggrieved by decision of secre¬ 
tary of state with simple, expedi¬ 
tious, adecLuate, sufficient, and ex¬ 
clusive method of obtaining judicial 
determination of correctness of deci¬ 
sion, such method would not he dis¬ 
advantageous to applicant as com¬ 
pared to writ of mandamus.—Steves 
V. Robie, supra. 

35. Okl.—^Holzbierlein v. State, 172 
P.2d 1007, 197 Okl. 509. 

Statement of reasons for action 
Okl.—^Holzbierlein v. State, supra. 

36. Miss.—Dixie Greyhound Lines v. 
Mississippi Railroad Commission, 
163 So. 443. 174 Miss. 1. 

A judicial order only may he re¬ 
viewed, and not an order which is 
legislative and administrative. 

Mass.—^Dixie Greyhound Lines v. 
Mississippi Railroad Commission, 
supra. 

N.Y.—Greenberg v. City of New 
York. 274 N.Y.'S. 4, 162 Misc. 488. 
Commission’s finding that private 
carrier was operating over highways 
between fixed termini, or over regular 
route, necessary to constitute it 
transportation company, subject to 
jurisdiction of commission is review- 
able.—^Holmes v. Railroad Commis¬ 
sion of California, 242 P. 486, 197 
Cal. 627. 

Orders or matters not xe'vlewahle 

(1) Order denying contract motor 
earner’s application for supplemen¬ 
tal contract carrier permit.—In re 
Manufacturer’s Freight Forwarding 
Co., 292 N.W. 678, 294 Mich. 67. 

(2) Order denying application for 
franchise to operate motorbus. under 
statute giving holders of franchises 
to operate motorbusses right of ap¬ 


49- Me.—In re Samoset Co., 131 A. I 
692, 125 Me. 141. | 

41. Colo.—^Archibald v. Public Utili¬ 
ties Commission, 171 P.2d 421, 115 
Colo. 190. 

Discretion not abused 
Colo.—^Archibald v. Public Utilities 
Commission, supra, 

42. Mich.—In re Manufacturer’s 

Freight Forwarding Co., 292 N.W. 
678, 294 Mich. 57. 

Pa.—Spackraan v’. Pennsylvania Pub¬ 
lic Utility Commission, 14 A2d 
839, 141 Pa.Super. 164—Bickley v. 
Pennsylvania Public Utility Com¬ 
mission, 5 A.2d 806, 135 Pa-Super. 
490. 

Daw q.uestlons 

WTiether a carrier by motor vehicle 
is contract carrier or common car¬ 
rier within public service law is 
law question under uncontradicted 
facts.—^Motor Haulage Co. v. Malt¬ 
bie, 57 N.E.2d 41. 293 N.Y. 338, 161 
AL.R. 401. 


44- Me.—In re Samoset Co., 131 A- 
692, 125 Me. 141. 

Pa.—Spackman v. Pennsylvania Pub¬ 
lic Utility Commission, 14 A.2d 
839, 141 Pa.Super. 164—Bickley v. 
Pennsylvania Public Utility Com¬ 
mission, 5 A.2d 806, 135 Pa.Super. 
490. 

45. Me.—In re Samoset Co., 131 A. 
692, 125 Me. 141. 

46. Me.—In re Samoset, supra. 

N.C.—North Carolina Utilities Com¬ 
mission V. McLean, 44 S.E.2d 210, 
227 N.C. 679. 

Ohio—Lykins v. Public Utilities 
Commission of Ohio, 154 N.E. 24?r 
115 Ohio St. 376. 

S.C.—Trescot Transfer Co. v. Saw¬ 
yer, 136 S.E. 481, 138 S.C. 337. 

Discretiou held not abused 

S.C.—Trescot Transfer Co. v. Sawyer, 
supra 

47- Vt.—^In re James, 129 A. 175, 98 
Vt. 477. 

42 C.J. p 706 note 62, 
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the order of the commission shall be deemed prima 
facie reasonable and just, the question on review is 
whether the order, granting or denying the appli¬ 
cation, was in fact unreasonable and unjust,^ s and 
in determining such question the scintilla rule is 
not applicable, and the presumption that the order is 
valid cannot be overcome by a mere inference of 
fact,^® and, if appellee elects to stand on such pre¬ 
sumption, the duty of going forward with the evi¬ 
dence is on appellant.50 

Plenary review. A statute requiring the court in 
an action for a plenary review of the commission’s 
action on an application for a contract motor car¬ 
rier permit, shall proceed as by a trial de novo, 
means a trial on the record before the commission, 
and not a complete retrial on new evidence. 

Disposition of cause. On such appeal, the order 
of the commission, granting or denying a license or 
permit, will be affirmed in the absence of error of 
law, if there is sufficient competent evidence to sup¬ 
port it ,^2 and if, in view of the evidence, it is not 
unreasonable and unjust eo converso, it may be 
reversed for an error of law or lack of evidence to 
support it54 or if there is a violation of constitu¬ 


tional rights,®^ or the commission may be directed 
to modify the certificate or license granted.^S 

(2) Certiorari 

General rules ordinarily apply with respect to re¬ 
view by certiorari of an order granting or refusing a mo¬ 
tor vehicle carrier license or permit, such as with respect 
to persons entitled to apply for the writ, the record for re¬ 
view, and the scope of the review. 

Except in so far as controlled by a particular 
statute,the usual rules relating to the review by 
certiorari of orders of a public utility commission 
apply to a review by certiorari of the order of a 
public service commission in granting or refusing 
a license or permit for the operation of a motor ve¬ 
hicle carrier,^® such as with respect to the persons 
entitled to apply for the writ,^® the record for re- 
view,6® and the scope of the review.®^ The writ 
of certiorari should be submitted to the court or 
justice for formal allowance,and, if the complain¬ 
ing party fails to make timely application for the 
writ, he cannot apply for a reconsideration by the 
commission and make the refusal of such applica¬ 
tion a ground of attack on the entire proceedings 
before the commission.^s 


48. N.C.—North Carolina Utilities 
Commission v. McLean, 44 S.E,2d 
210, 227 N.C. 679—Utilities Com¬ 
mission of North Carolina v. Great 
Southern Trucking Co., 28 SE.2d 
201, 223 N.C 687 

Court’s jurisdiction, under such a 
provision, is neither original nor 
wholly judicial in character, and so 
the weight to be given such deter¬ 
mination in any given case is made 
an exception to the usual procedure. 
—Utilities Commission of North 
Carolina v. Great Southern Trucking 
Co., supra. 

49. N C.—Utilities Commission of 
North Carolina v. Great Southern 
Trucking Co., supra. 

50. N.C.—^North Carolina Utilities 
Commission v. Carolina Coach Co., 
30 S.E.2d 328, 224 N.C. 390. 

51. Utah.—Denver & R. G. W. R. Co. 
V. Public Service Commission, 100 
P.2d 552, 98 Utah 431. 

52. Okl.—Chicago. R. I. & P. Ry. Co. 
V. State, 251 P. 1044, 123 Okl. 31. 

Pa.—Bickley v. Pennsylvania Public 
Utility Commission, 5 A.2d 806, 13*5 
Pa.Super. 490. 

53. N.C.—^North Carolina Utilities 
Commission v. Carolina Coach Co., 
30 S.E 2d 328. 224 N.C. 390. 

64. Ohio.—^Hazelton v. Public Utili¬ 
ties Commission of Ohio, 60 N.E.2d 
1673. 14-5 Ohio St. 34. 

Pa.—Infantine v. Pennsylvania Pub¬ 
lic Utility Commission, 22 A.2d 108, 
146 Pa.Super. 245—Spackman v 
Pennsylvania Public Utility Com¬ 


mission, 14 A 2d 839, 141 Pa Super. 
164—Bickley v. Pennsylvania Pub¬ 
lic Utility Commission, 5 A.2d 806, 
135 Pa Super. 490. 

55. Pa—Bickley v. Pennsylvania 
Public Utility Commission, supra. 

56. N.D,—In re Hanson, 21 N.W.2d 
341, 74 N.D. 224. 

To exclude duplicate service 
N.D.—In re Hanson, .supra. 

57. Utah.—^Denver & R. G.' W. R. Co. 
V. Public Service Commission, 100 
P.2d 552, 98 Utah 431. 

58. N J,—Gershkowitz v. Board of 
Public Utility Com’rs, 10 A.2d 458, 
123 N.J.Law 606. 

59. N.J.—Marathon Bus Line v. 
State Board of Public Utility 
Com’rs, 1*50 A. 224, 8 NJ Misc. 379. 

Utah—McCarthy v. Public Service 
Commission of Utah, 77 P.2d 331, 
94 Utah 304. 

Person aggrieved 

Utah.—^Denver & R. G. W. R. Co. v. 
Public Service Commission, 100 P. 
2d 552, 98 Utah 431. 

Operator of bus line on route paral¬ 
leling one which under municipal 
consent must begin operations by 
fixed date cannot complain of breach 
of condition by certiorari, since he 
was not party in interest—^Marathon 
Bus Line v. State Board of Public 
Utility Com’rs, 150 A. 224, 8 N.J. 
Misc. 379. 

Other carriers 

Utah.—McCarthy v. Public Service 
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Commission of Utah, 77 P.2d 331, 
94 Utah 304. 

60. Utah.—McCarthy v. Public 

Service Commission of Utah, su¬ 
pra. 

Records of commission not put lu 
evidence 

In certiorari proceeding to review 
action of the public service commis¬ 
sion in granting a permit to operate 
as contract motor carrier without a 
hearing or notice to competitors, 
where records of the commission as 
to former applications and permits 
issued to applicant were not intro¬ 
duced in evidence, the records cou.d 
not be part of record for review.— 
McCarthy v. Public Service Commis¬ 
sion of Utah, supra. 

61. N.D.—^Bryan v. Olson, '282 N.W. 
40'‘5, 68 N.D. 605. 

Matters within jurisdiction of inter¬ 
state commerce commission 
In certiorari proceeding in state 
court to review state public utility 
commission’s approval of municipal 
consents for mtra-state bus opera¬ 
tion, contention that commission had 
exceeded its jurisdiction by enlarging 
interstate operation restricted by In¬ 
terstate Commerce Commission could 
not be considered.—Hudson Bus 

Transp. Co. v. Board of Public Utili¬ 
ty Com’rs, 37 A.2d 636, 131 N.J.Law 
576. 

62. N.J.—^Hudson Bus Transp Co. v. 
Board of Public Utility Com'rs, su¬ 
pra. 

63. N.J.—^Hudson Bus Transp. Co. v. 
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Determination and disposition. The order jr j 
finding of the commission ordinarily will not be d:s- | 
turbed if it is supported by the evidence,®^ and, ac¬ 
cordingly, the commissioner’s finding refusing a bus 
permit will not be overturned because of a local 
financial benefit as contradistinguished from gen- i 
eral public interest.65 Certiorari to review the pro¬ 
ceedings granting a permit will be dismissed where ; 
it is not shown that any personal or property in- j 
terests of the prosecutor are affected,66 or where j 
the writ is prematures'^ or is not the proper reme- ^ 
dy,68 Where, following the petition for certiorari, j 
the commission, by its action in stating that it had i 
revoked all authority to operate under the permit ; 
granted, concedes the ground for the petition, the 
petition should be granted and the order complained 
of quashed.®^ 

i. Froceedings to Set Aside Orders; Bestrain- 
ing Enforcement 

General rules ordinarily apply in an action or pro¬ 
ceeding to set aside the orders of the public service com¬ 
mission with respect to the granting of a public service 
motor vehicle license or permit, or to restrain the en¬ 
forcement of such orders. 

Under some statutes an action or proceeding may 


be maintained zo set aside or vacate an invalid or¬ 
der of the public seruce commission with respect 
to the granting of a public service motor vehicle li¬ 
cense or permit,"'^ and the general rules relating to 
the setting aside of the orders of public utilities 
commissions trdinarily ap^dy in such action or pro¬ 
ceeding,"^ The acticn or prjCeeding zns.y be in¬ 
stituted by an interested party who is affected by 
the Older of the commission/- and the commission 
and permit holder are necessary parties thereto/^ 
The court may not determine administrative ques¬ 
tions left to the commission in determining whether 
to grant the permit and the parties are not con¬ 
fined to the evidence which the commissioner 
heard/5 but may offer additional testimonj’J® The 
burden of showing the impropriety or illegality on 
the part of the commission is on the one asserting 
itJ" Where the action is by applicant, to set aside 
an order refusing to grant him a permit, he must 
show* by clear and satisfactory evidence that the 
commissioner’s order was not supported by substan¬ 
tial evidence,"® or that, for some other reason, it 
is unlawful, unreasonable, or unjustly discrimina- 
tory,"3 and if he fails to make such a showing the 
order is conclusive on the courts.®® 


Board of Public Utility Com’rs, su¬ 
pra. 

64. N.J.—Gershkowitz v. Board of 
Public Utility Com'rs, 10 A.2d 458, 
123 N.J.Law 606—^Ironbound 
Transp. Co. v. Board of Public 
Utility Com’rs, 152 A. 325, 8 N.J. 
Misc. 896. 

65. N.J.—Fornarotto v. Board of 
Public Utility Com'rs of New Jer¬ 
sey. 143 A. 450. 105 N.J.Law 28. 

66. N.J.—Public Serv. R. Co. v. 
Hackensack Impr. Commn., 136 A. 
189, 5 N.J.Misc. '236, 334. 

67. N.J.—^Wohlgemuth Bus Co. v. 
Public Service Co-ordinated Trans¬ 
port, 15 A.2d 596, 125 N.J.Law 232. 

68. Utah.—^Denver & R. G. W’. R. Co. 
V. Public Service Commission, 100 
P.2d 652, 98 Utah 431. 

Trial de novo 

Writs of certiorari to review pub¬ 
lic service commission's order grant¬ 
ing contract motor earner’s applica¬ 
tion for permit with certain limita¬ 
tions should be dismissed, where 
statute authorizing action in district 
court to review commission's action 
and trial de novo in such court pro¬ 
vides plain, ‘Speedy, and adequate 
remedy by proceeding in which all 
questions submitted can be properly 
covered, as well as fact questions, on 
which court cannot pass under such 
writs.—Denver & R. G. W. R. Co. v. 
Public Service Commission, supra. 

69. Fla.—State ex rel. Railway Ex¬ 
press Agency v. Railroad Commis- 
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Sion of Florida, 5 So.2d 268. 149 1 
Fla. 129. I 

70. N.T.—Greenberg v. City of New 
York, 274 N.T.S. 4, 152 Misc. 4SS. 

Or.—^Pierce Auto Freight Lines v- 
Flagg, 159 P.2d 162. 177 Or. 1. 

71. N.T.—Loos V. City of New York, 

9 N.Y.S.2d 760, 170 Misc. 14. 104. 
reversed on other grounds 13 N.T. 
S.2d 119, 267 App.Div. 219. 

72. Tex.—^Texas & P. Ry. Co. v. 
Railroad Commission, Civ.App., 13S 
S.W.2d 927, set aside as moot Rail¬ 
road Commission v, Texas & P. R. 
Co., 157 S.W.2d 622, 138 Tex. 148. 

IxLterventloiL by other carriers 
Tex.—Texas & N, O. R. Co. v. Greer, 
Civ.App., *117 S.W.2d 148. error dis¬ 
missed. 

73. Tex.—Texas & N. O. R. Co. v. 
Greer, supra, 

74. Or.—^Warren v. Bean, 115 P.2d 
167, 167 Or. 116. 

75. Or.—^Pierce Auto Freight Lines 
V. Flagg, 159 P.2d 162, 177 Or. 1. 

76. Or.—Pierce Auto Freight Lines 
V. Flagg, supra. 

77. Colo.—Public Utilities Commis¬ 
sion V. Weicker Transp. Co., 78 P. 
2d 633, 102 Colo. 211. 

78. Or.—Warren v. Bean, 115 P.2d 
167, 167 Or. 116. 

79. Or.—^Warren v. Bean, supra. 
Wash.—^Robertson v. Department of 

Public Works, 39 P.2d 596, ISO 
Wash. 133. 


Evidence held sufficient 

(1) In general.—United Parcel 
Service of Milwaukee v. Public Serv¬ 
ice Commission, 4 N.W.2d 138, 240 
Wis. 603, rehearing denied United 
Parcel Semdee of Milwaukee v. Pub¬ 
lic Service Commission of Wisconsin, 
5 N.W.2d 635, 240 Wis. 603. 

(2) To show that commissioner did 
not act arbitrarily in granting per¬ 
mit.—^Pierce Auto Freight Lines v. 
Plagg, 159 P.2d 162, 177 Or. 1. 
Evidence held insufficient 

Wash.—Robertson v. Department of 
Public Works. 39 P,2d 696, 180 
Wash. 133. 

80. Or.—Warren v. Bean. 115 P.2d 
167, 167 Or. 116. 

Conclusiveness of board’s action 
In taxpayer’s action to invalidate 
grant by board of estimate of termi¬ 
nable permit to operate busses in 
city, recital in board's journal that 
board, as required by statute, em¬ 
bodied result of inquiry as to money 
value of permit in its contract with 
petitioner which was awarded the 
permit, was conclusive that board 
complied with statute.—^Loos v. City 
of New York, 9 N.T.S.2d 760, 170 
Misc. 14, 104, reversed on other 

grounds 13 N.T.S. 119, 257 App.Div. 
219. 

Where there are no specific acta 
alleged showing unreasonable or un¬ 
just denial of transportation to any 
portion of territory, court could not 
interfere with railroad commission’s 
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Review. The judgment of the court in such ac¬ 
tion or proceeding is subject to appeal to, and re¬ 
view by, a higher court, where proper grounds 
therefor exist.^i On such appeal the appellate 
court will not consider evidence which had been 
offered before the commissioner, but which was 
abandoned in the court action,82 nor will it re¬ 
view questions stated for the first time on the ap- 
peal83 or orders based on evidence which is not 
made a part of the record on such appeal.84 Where, 
on appeal from a decree setting aside the commis¬ 
sion's order, the only question is whether the or¬ 
der was an unlawful application of, or failure to ap¬ 
ply, the statutory provisions, the appellate court may, 
the facts being undisputed, review the order to de¬ 
termine whether it was unreasonable or unlawful.85 

Restraining enforcement. The usual rules relat¬ 
ing to actions to restrain the enforcement of the 
orders of public service commissions apply with re¬ 
spect to restraining the enforcement of orders re¬ 
lating to the granting of motor carrier permits.^® 
Where the facts on which a temporary injunction 
is based do not authorize the lower court in adjudg¬ 
ing the commission's order to be unconstitutional, or 
unjust and unreasonable, the appellate court may 
dissolve the injunction.®^ 

§ 104. - Sale of Motorbus Routes 

Where authorized by statute, a city may sell a fran¬ 
chise to operate a motorbus route. 

Under a statute authorizing cities of a certain 


class to sell franchises, a city of such class may by 
ordinance provide for the sale of motorbus routes 
at public auction.®® Where the statute provides that 
the sale must be made to the highest bidder, under 
proper regulations, the common council of such a 
city has no discretion to refuse to grant a franchise 
to operate a motorbus route to the highest bidder 
who complies with its regulations as to security, but 
must sell the route to such bidder,®® and protect it¬ 
self, with respect to the bidder's good faith, re¬ 
sponsibility, and legal capacity by the terms of the 
sale.®® By bidding under an ordinance relating to 
such a sale, the bidder as a matter of law accepts 
the legal conditions of the ordinance,®i even in the 
absence of provision to that effect.®2 A provision 
requiring the successful bidder to apply for con¬ 
sent to connect with subway stations and to operate 
extensions without extra fare is valid and does not 
make the franchise indefinite and uncertain.®® 

Invalid provisions. Under such a statute a provi¬ 
sion of an ordinance relating to such a sale, which 
reserves the right to refuse any and all bids, is ille¬ 
gal ;®^ and a provision requiring operators to agree 
not to claim that any provisions of the contract are 
ultra vires, unreasonable, or void, is void as against 
public policy,®® as is also a provision which requires 
the successful bidder to agree to a summary forfei¬ 
ture by the city in case of default, without proceed¬ 
ing at law or in equity, if viewed as an attempted 
waiver by the franchise holder of the right to re¬ 
sort to the courts.®® So also, a provision requiring 


order denying- permit to continue 
contract carrier operations.—Railroad 
Commission of Texas v. George A. 
Scott Truck Lfine, Tex.Civ.App., 67 S. 
W.2d 293. 

81. Ky —Cardinal Bus Lines v. Con¬ 
solidated Coach Corporation, 7'2 S. 
W.Zd 7. 254 Ky. 586. 

Minn.—State v. Rock Island Motor 
Transit Co., 295 N.W. 619, 209 
Minn. 105. 

Character of service as affecting* trial 
court’s action 

Where only service applied for by 
motor carrier was needed by war 
and navy departments for services, 
action of trial court in treating com¬ 
mission’s order as a certificate of 
public convenience and necessity in¬ 
stead of in the nature of a contract 
carrier permit, and in striking it 
down on grounds that requirements 
of statute relating to common car¬ 
riers had not been complied with, 
was error.—^Victory Truck Line v. 
Red Arrow Freight Lines, Tex.Civ. 
App., 186 S.W.2d 98, refused for want 
of merit. 

Betiiru for flndiiLgs 

Wis.—^United Parcel Service of Mil¬ 


waukee V. Public Service Commis¬ 
sion, 4 N.W.2d 138, 240 Wis. 603, 
rehearing denied United Parcel 
Service of Milwaukee v. Public 
'Service Commission of Wisconsin, 
5 N.W.2d 635, 240 Wis. 603. 

82. Or.—^Pierce Auto Freight Lines 
V. Flagg, 159 P.2d 162, 177 Or. 1. 

83. Mmn,—State v. Rock Island Mo¬ 
tor Transit Co., 295 N.W. 519, 209 
Minn. 105. 

84. Or.—Pierce Auto Freight Lines 

V. Flagg, 159 P.'2d 162, 177 Or. 1. 

85. Md.—West v. Tidewater Express 
Lines, 179 A. 176, 168 Md. 581. 

86. D.C.—Bell v. Harlan, 20 F.2d 
271, 57 APP.D.C. 25-5. 

87. Tex.—^Railroad Commission of 
Texas v. Rodgers, Civ.App., 67 S. 

W. 2d 294. 

88. N.Y.—^Colonial Motor Coach Cor¬ 
poration V. City of Oswego, 215 N. 
T.S 1-59, 126 Misc. 8'29, affirmed 217 
N.T.S. 907, 217 App.Div. 81*6, and 
222 N.Y.S. 789, ’220 App.Div. 809. 

42 C.J. p 707 note 67. 

89. N.Y.—Yonkers R. Co. v. Yonk¬ 
ers, 217 N.T.S. 686, 128 Misc. 108, 

386 


reversed on other grounds '218 N. 
T.S, 103, 218 App.Div. 97. 

90. N.Y.—Yonkers R. Co. v. Yon¬ 
kers, 1218 N.T.S. 103, 218 App.Div. 

97. 

91. N.Y.—Yonkers R. Co. v. Yon¬ 

kers, '217 NYS. 686, 128 Misc. 108, 
reversed on other grounds 218 N. 
Y.S. 103, 218 App.Div. 97. 

92. N.Y.—^Yonkers R. Co. v. Yon¬ 

kers, 217 N.Y.S. 686, 128 Misc. 
108, reversed on other grounds 218 
N.Y.S. 103, 218 App.Div. 97. 

93. N.Y.—^Yonkers R. Co. v. Yon¬ 

kers, 218 N.Y.S. 103, 218 App.Div. 
97. 

94. N.Y.—Yonkers R. Co. v. Yon¬ 

kers, 217 N.Y.S 686, 128 Misc. 108, 
reversed on other grounds 218 N. 
Y.iS. 103, ,218 App.Div. 97. 

95. N.Y.—Yonkers R. Co. v. Yon¬ 

kers, 217 N.Y.S. 686, 128 MisiC. 108, 
reversed on other grounds 218 N. 
T.S. 103, 218 App.Div. 97. 

96. N.Y.—Yonkers R. Co. v, Yon¬ 

kers, 217 NT.S. 686, 128 Misc. 108, 
reversed on other grounds 218 N. 
T.S. 103, 218 App.Div. 9'7. 
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the successful bidder to operate the route or por- * 
tion of the route for which a certificate of conven- . 
ience and necessity shall thereafter be granted is ^ 
invalid as requiring the bidder to accept a franchise 
he did not buy and which the common council did ■ 
not sell.9'^ j 

Resiraining sale or granting of franchise. The I 
invalidity of the provisions reserving to the city the ? 
right to reject bids, and waiving the highest bid- ; 
der’s right to a franchise and the right to claim ; 
that the contract is ultra vires, 'warrants an in- < 
junction restraining the sale of such routes, as be- ; 
ing likely to deter biddings.^S A suit for such an I 
injunction may be instituted by a street railroad \ 
company both in its capacity as a taxpayer to pre- ' 
vent the consummation of a proposed ofncial act al¬ 
leged to be illegal, wasteful, and injurious to the 
property and funds of the municipality,99 and also 

E. FORM AXD REQUISrrES OP 
§ 105. In General 

A motor vehicle license or registration should com¬ 
ply with the requirements of the statute or ordinance 
as to its formal requisites and contents. 

A license or registration of a motor vehicle 
should comply with the requirements of the statute 
or ordinance as to its formal requisites and con¬ 
tents.*^ It must be in writing, where such form is 
required or contemplated by the statute,8 and an 
oral permit is ineffective.^ The license or registra¬ 
tion must also comply with the statutory provisions 


in its capacity as a party alleged to be aggrieved by 
the prospect of certain proposed and threatened 
competition which, being illegal, would in effect 
be a continuing trespass on its rights within the 
municipality.* A company which submits a bid for 
the operation of bus routes, although interested in 
such a taxpayer's action, is not a proper or neces¬ 
sary party to such suit- and is not entitled to in¬ 
tervene therein,2 but its counsel may be heard as 
amicus curiae.'^ 

Under the provisions of a city charter, giving the 
board of estimate power to grant franchises for the 
use of the streets, a franchise contract with a bus 
company is valid if it contains the result of the 
board's inquiry as to the money value of the pro¬ 
posed franchise, according to its long-continued 
practice ;5 and such a franchise contract, substitut¬ 
ing busses for street cars, has been valid.® 

LICENSE OR REGISTRATION 

in respect of the particular type of car registered.^® 
A certificate or permit for a public service motor 
vehicle is not rendered void by the fact that it pur¬ 
ports to allow the vehicle to be operated at a higher 
rate of speed than permitted by law, since in no 
event could it be operated at a rate prohibited by 
statute,or by the fact that it contains no schedule 
of rates to be charged for services rendered, w’here 
such fact is made certain by reference to the stat¬ 
ute which contains such rates.12 A resolution by 
the public service commission with respect to the 


97. N.T.—^Yonkers R. Co. v. Yon¬ 
kers. 218 N.Y.S. 105, 218 App-Div. 
97. 

4'2 C.J. p 707 note 716. 

98. N.Y.—^Yonkers R. Co. v. Yon¬ 
kers, '218 N.Y.S. 103, 218 App.Div. 
97. 

42 C.J. p 707 note 77. 

99. N.Y.—^Yonkers R. Co. v. Yon¬ 
kers, 217 N.Y.S. 686, 128 Misc. 108, 
reversed on other grounds 218 N. 
Y.S. 103, 218 App.Div. 97. 

1. N.Y.—Yonkers R. Co. v. Yon¬ 
kers. 217 N.Y.S. 686, 128 Misc. 108, 
reversed on other grounds 218 N. 
Y.S. 103, 218 App.Div. 97. 

2. N.Y.—Yonkers R. Co. v. Yonkers, 
217 N.Y.S. 686, 128 Misc. 108, re¬ 
versed on other grounds 218 N.Y.S. 
103. 218 App.Div. 97. 

3. N.Y.—^Yonkers R. Co. v. Yon¬ 
kers, -217 N.Y.S. 686, 128 Misc. 108, 
reversed on other grounds 218 N. 
Y.S. 103, 218 App.Div. 97. 

4 . N.Y.—^Yonkers R. Co. v. Yonkers, 
217 N.Y.S. 686, 128 Misc. 108. re¬ 
versed on other grounds 218 N.Y.S. 
103, 218 App.Div. 97. 


5. N.Y.—Greenberg v. City of New 
York, 274 N.Y.S. 4, 152 Misc. 488. 

6. N.Y.—Greenberg v. City of New 
York, supra. 

Not violation of railroad law 

Such a franchise contract has been 
held not to violate section of Rail¬ 
road Law relating to repair of 
streets, or section relating to adjust¬ 
ment of differences with street rail¬ 
roads, since first section had no ap¬ 
plication after conveyance of street 
railroad tracks to city and franchise 
was not grranted pursuant to latter 
section but pursuant to provisions of 
Greater New York Charter.—Green¬ 
berg V. City of New York, supra. 

7. Mass.—^Nichols v. Holyoke St. R. 
Co., 145 N.E. 33. 250 Mass. 88. 

Name in which issued or made, see 
supra §§ 70-77. 

a. N.C.—City Coach Co. v. Gastonia 
Coach Co., 42 S.E.2d 398, 227 N.C. 
391. 

9. N.C.—City Coach Co. v. Gastonia 
Transit Co., supra 
Even though an oral permit is an- 
thoxized, it cannot be granted by the 
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chairman of board of commissioners 
as such, apart from the rest of the 
board.—Stoner v. Underseth, 277 P. 
437, 85 Mont. 11. 

ID, Mass.—^Faria v. Veras, 10 N.E.2d 
267, 298 Mass. 117—Nichols v. 

Holyoke St. R. Co., 145 N.E. 33, 
250 Mass. 88. 

Description of the car as a coach, 
by mistake, whereas it is a sedan or 
brougham, does not render the reg¬ 
istration improper.—^Faria v. Veras, 
10 N.E.2d 267, 298 Mass. 117. 

Registration of one type of car 
under a description of another type 
is not a valid registration.—^Nichols 
v. Holyoke St. R. Co.. 145 N.E. 33, 
250 Mass. 88. 

11, Tex.—Sproles Motor Freight 
Lines v. Railroad Commission, Civ. 
App., 157 S.W.2d 949, error ret used. 

Moot question 

Tex.—Sproles Motor Freight Lines v^ 
Railroad Commission, supra 

12. Tex.—Sproles Motor Freight 
Lines v. Railroad Commission, su¬ 
pra. 

Regulations as to fares or rates see 
supra S 64. 
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operation of independent busses in a given area is 
merely an announcement of a general policy and 
does not of itself constitute a blanket permit to 
independent bus owners to operate in such area,^^ 
and individual permits continue to control with re¬ 
spect to the extent of the privilege given.^^ 

Name, place of residence, and address. Under a 
statute which requires the certificate of registration 
to contain a descriptive statement of applicant's 
name, place of residence, and address, the rules 
which govern the necessity for, and requisites and 
sufficiency of, such a statement in the application, as 
discussed supra § 101, apply with respect to the cer¬ 
tificate of registration and as to its being invalid 
unless it complies with such requirements.^^ Since 

one of the purposes of such requirements is the 
identification of the owner of the motor vehicle, 
a registration is invalid unless the certificate of 
registration contains a statement of the owner's 
name^® and of his place of residence and address,^*^ 
which address may be at a place other than his place 
of residence.!® A mere mistake or inaccuracy, how¬ 


ever, in the statement of the registrant's place of 
residence or address does not affect the validity of 
the registration,!® 

Acceptance of permit or consent. Formal ac¬ 
ceptance of the consent given by a city ordinance to 
the operation of motorbusses on the streets need not 
be executed or filed with the city clerk to make it 
binding,20 unless the consent requires such accept¬ 
ance ;2! nor is it necessary that motorbusses be 
operated in order to make acceptance of the fran¬ 
chise or grant binding on the city.22 

Registration in book or index cards. Under some 
statutes, the registration shall be made in a book or 
index, kept for that purpose,23 which shall be kept 
open to public inspection during reasonable business 
hours,24 subject to reasonable limitations.25 'Un¬ 
less the statute prescribes in detail the manner in 
which the registrar shall register a motor vehicle in 
his book or index cards,26 an improper description 
of the motor vehicle in the index cards does not in¬ 
validate the registration, since it is the application 


13. U.S.—^Arroyo v. Puerto Rico 
Trsinsp. Authority, C.C.A.Puerto 
Rico, 164 F.2d 748. 

14. U.S.—^Arroyo v. Puerto Rico 
Transp. Authority, supra. 

15. Mass.—Munson v. Bay State 

Dredgring & Contracting Co., 60 N 
E,'2d 633, 314 Mass. 485—^Russell 
V. Holland, 34 N.E.2d 668, 309 

Mass, 187—Sanjean v. Hyman, 19 
N.E.2(i 3, 302 Mass. 224—^Doyle v. 
Goldberg, 1 N.B.2d 1, 294 Mass. 
105—^Brodmerkle v. Gorolsky, 200 
N.E. 274, 293 Mass. 617. 

16- Mass.—Gray v. Hatch, 12 N.E. 
'2d 71, 299 Mass. 105—^Faria v. 
Veras, 10 N.E.2d '267, 298 Mass. 
117. 

17. Mass.—^Munson v. Bay State 
Dredging & Contracting Co., 50 N. 
E.2d 633, 314 Mass. 48'5—Hamden 
V. Smith, 26 NB.2d 310, 305 Mass. 
485—Gray v. Hatch, 12 N.E.2d 71, 
299 Mass. 105—^Paria v. Veras, 10 
K.E.2d 267, 298 Mass. 117—Di Cec- 
ca V. Bucci, 178 N.E. 44'7, 278 Mass. 
15. 

Statement held insufficient 

(1) In general.—Gray v. Hatch, 12 
N.E.2d '71, 297 Mass. 105. 

(■2) Statement of street address of 
owner's estranged wife's house in an¬ 
other city than that of owner's resi¬ 
dence was illegal for failure to state 
truly owner's place of residence.— 
Munson v. Bay State Dredging & 
Contracting Co., 60 N.E.2d 633, 314 
Mass. 485. 

Misstatement of residence not 
cured by correct statement of ad¬ 
dress.—Munson v. Bay State Dredg¬ 
ing & Contracting Co., supra. 


The fact that the identification of 
the registrant is easy does not dis¬ 
pense with compliance with the re¬ 
quirement that his place of residence 
be stated in the registration certifi¬ 
cate.—^Munson v. Bay State Dredging 
& Contracting Co., supra. 

18, Mass.—Munson v. Bay State 
Dredging & Contracting Co., supra. 
Estranged wife’s house 
A registration of automobile from 
street address of owner's estranged 
wife's house, where he received his 
mail and in front of which he some¬ 
times parked automobile, although he 
lived in another city, was not invalid 
so far as owner’s “address," as dis¬ 
tinguished from his “residence," was 
concerned, in absence of evidence 
that his address was not in city of 
Wife’s residence.—^Munson v. Bay 
State Dredging & Contracting Co., 
supra. 

18. Mass.—^Munson v. Bay State 
Dredging & Contracting Co., su¬ 
pra—^Matherson v. Dickson, 36 N. 
E 2d 382, 310 Mass. 18—^Russell v. 
Holland, 34 N.E.2d 668, 309 Mass. 
187, 

The relief granted by the statute 
providing that automobiles should be 
deemed to be registered in accord¬ 
ance with statute, notwithstanding 
mistake in statement of residence in 
application for registration, extends 
to a like mistake in the certificate of 
registration.—^Matherson v. Dickson, 
3'6 N.E.2d 382, 310 Mass. 18—Macln- 
nis V. Morrissey, 11 N.E.’2d 472, 298 
Mass. 506. 

20. N.T.—Colonial Motor Coach Cor¬ 
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poration v. City of Oswego, 215 
N.Y.S. 159, 126 Misc. 829, affirmed 
'217 N.Y.S. 907, 217 App Div. 816, 
and 222 N.Y.S. 789, 220 App.Div. 
809. 

42 C J. p 708 note 90. 

21. N.Y.—Colonial Motor Coach 
Corp. V. Oswego, supra. 

22. N.Y.—Colonial Motor Coach Cor¬ 
poration V. City of Oswego, supra. 

23. N.Y.—Page v. Harnett, 223 N.Y. 
IS. 1622, 130 Misc. ’239. 

24. N.Y.—^Page v. Harnett, supra. 

25. N.Y.—Page v. Harnett, supra. 
Eimltatiou held unreasonable 

A regulation permitting the public 
inspection of motor vehicle records 
by but one representative of an in¬ 
dividual, copartnership, or corpora¬ 
tion making proper application, for 
one hour each day, and limiting such 
inspection of records in. the state 
capital to records which are not 
available in the offices of the various 
county clerks, is unreasonable, as 
both sets of records are public rec¬ 
ords.—Page V. Harnett, supra. 
Exclusive use Illegal 
The fact that the compensation re¬ 
ceived by the state commissioner un¬ 
der a contract granting the exclusive 
use of the names of automobile reg¬ 
istrants from the motor vehicle rec¬ 
ords, on the payment of a specified 
sum, is paid into the state treasury 
does not avoid the vice of such a 
contract.—Page v. Harnett, supra. 

28. Mass.—Faria v. Veras, 10 N.E. 
2d 267. 298 Mass. 117. 
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for the certificate of registration that is control- 
ling.27 

§ 106, Registration Cards and Number Plates 

A motor vehicle owner or operator is generally re¬ 
quired to obtain a registration card or certificate, and a 
set of piates bearing the numbers, or numbers and letters, 
that have been asstgned to his motor vehicle in his cer¬ 
tificate of registration. 

On obtaining his motor vehicle license and reg¬ 
istering his vehicle, the statutes ordinarily impose 
the duty on applicant to procure, and on the licens¬ 
ing officials to issue to him, a registration card or 
certificate,28 and a set of registration plates bear- j 
ing the numbers, or the numbers and letters, that ! 
have been assigpied to his motor vehicle in his cer¬ 
tificate of registration.29 A requirement that the 
license plate shall have on it the registration num¬ 
ber, the name of the state, or an abbreviation there¬ 
of, and the year, has been held both inclusive and 
exclusive, and applies to every license plate,^^^ and, 
therefore, a motor vehicle owner cannot be required 
to display, with or without compensation, unauthor¬ 
ized plates bearing certain advertising matter.^i 
The possession of the required cards or certificates 
and number plates is evidence of the fact that the 
owner and operator of the car has complied vrith 
the law requiring registration and payment of the 
license fee,^2 and is also evidence of the right of 
the owner of the car that has been registered and 
for which license plates have been issued to oper¬ 
ate that particular car.33 The operator of the mo¬ 
tor vehicle may be required to have the certificate 
of registration in his possession ;34 and it is the 
duty of the driver to display such card or certifi¬ 


cate, or furnish information, cn a proper request 
: therefor:--'^ but this duty d'es not give a state 
trooper the right to stop a motor vehicle upon the 
public highova:* for the purpose of questioning the 
Criver or occupants of the vehicle:, unless he has a 
legal reason and cause for his 

S^'ccicil KZirr.bcrs. V/here a special registration of 
public service motor vehicles is required, as dis¬ 
cussed supra § SO, corresponding special number 
plates or tags may be required to be issued or pro¬ 
cured and, under some statutes, character li¬ 
censes and badges are required.^S 

Incbiliiy to procure teg or plate. A provision, re¬ 
quiring an owner to secure a license tag and cer¬ 
tificate of ownership which must be attached to his 
vehicle before it may be used upon the streets and 
highways, does not require an automobile ovrner to 
assume the risk of possible arrest and punishment 
for a violation of the provision where conditions 
arise naturally out of the practical operation of the 
law which render it impossible for the owner to 
comply with the provision thereof,33 as where con¬ 
ditions arise which make it impossible for the prop¬ 
er official to furnish, and the owner to secure, such 
a tag and certificate.^0 Accordingly, under some 
statutes, it is not unlawful to drive, without license 
plates, upon the highways, a vehicle requiring reg¬ 
istration, but for which an application has been 
made and the registration fee paid;**! and it has 
been held that, if the agents of the state are unable 
to furnish such tags and certificates wuthin the time 
limit prescribed by law, the owner is thereby re¬ 
lieved of all responsibility, criminal or otherwise. 


27. Mass.—Faria v. Veras, supra. 

28. Ark.—Cowan v. State, 287 S.W. 
201, 171 Ark. 1018. 

Miss.—Boyd v. Coleman, 111 So. 600, 
146 Miss. 449. 

29. Ark.—Cowan v. State, 287 S.W. 
201. 171 Ark. 1018. 

Cal.—People v. Kirby, 99 P.2d 603, 38 
Cal.App.2d Supp. 768. 

Issuance by county clerk 
Under some statutes the county 
clerk is authorized to act as the 
ag-ent of the tax commission in the 
issuance of number plates for pas- 
sen g-er and commercial cars.—Mc¬ 
Cabe V. Aulls, 205 N.T.S. 689, 123 
Misc. 471. 

30. Cal.—People v. Kirby, 99 P.2d 
603, 38 Cal.App.2d Supp. 768. 

31. Cal.—^People v. Kirby, supra 
The words “California World’s 

Pair,” as an advertisement, cannot he 
required to be displayed on license 
plates.—People v. Kirby, supra. 

ISL New York, a statute requiring: 


words "New York World's Fair 1939” 
to be on automobile license plates 
has been held not unconstitutional.— 
People V. McClean, E N.Y.S.2d 314, 
167 Misc. 40. 

Contra People v. Perkins, 1 N.T.S. 
2d 940, 166 Misc. 520. 

32. Ark,—Cowan v. State, 2S7 S.W. 
201, 171 Ark, 1018. 

Or.—Coates v. Marion County, 189 P. 

903, 96 Or. 334. 

42 C.J. p 708 note 98. 

33. Ark.—Cowan v. State, 287 S.W. 
201, 171 Ark. 1018. 

34. N.T.—^People v, Simon, 33 N.T.S. 
■2d 14, 178 Misc. 49. 

35 . N.T.—Arnold v. State, 8 N.T.S. 
2d 28, 25'5 App.Div. 422. 

Failure of driver to give identifying 
information as penal offense see 
infra § 652. 

36. N.T.—^Arnold v. State, supra. 

37. Conn.—Cotter v. Stoeckel, 116 A. 
248, 97 Conn. 239. 
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D.C.—Cave V, District of Columbia, 
90 F.2d 3S3, 67 App.D.C. 138. 

W.Va.—State v. Vaughan, 125 S,E. 

5S3, 97 W.Va. 563. 

42 C.J. p 708 note 2. 

Injury to livery business 

Such a requirement is not rendered 
unreasonable by the fact that a cer¬ 
tain business, such as a livery busi¬ 
ness, will be injured, if the motor 
vehicles thereof are required to dis¬ 
play special public service number 
piates which indicate that the serv¬ 
ice is not private.—Cotter v. Stoeck¬ 
el. 116 A. 248, 97 Conn. 239, 244—42 
C.J. p 708 note 3. 

38. D.C.—Cave v. District of Co¬ 
lumbia, 90 F.2d 383, 67 App.D.C. 
138. 

38. Miss.—^Boyd v. Coleman, 111 So. 
600, 146 Miss. 449. 

4CX Miss.—^Boyd v. Coleman, supra. 

•41. Wis.—Bursack v. Davis, 225 N. 
W. 738, 199 Wis. 116. 
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for failure to secure such a tag and certificate as 
long as this condition exists.^ 2 

Loss of plates. Under some regulations, in the 
event of the loss of a license plate, the owner has 
a reasonable time within which to obtain, from the 
proper authorities, another plate in lieu of the 
original, filing an affidavit showing such loss 
and paying a specified fee;44 and a new pair of 
tags or plates bearing another number than that 
borne by the lost tag or plate may be obtained.45 

§ 107. - Display of Number Plates 

It is usuall/ required that number plates, issued for 
a motor vehicle, shall be conspicuously displayed thereon 
In a certain position and manner, at all times when the 
vehicle is in operation. 

A usual regulation prescribed by statutes which 
have been upheld requires that, at all times when 
a motor vehicle for which number plates have been 
issued is in operation, such plates shall be conspic¬ 
uously displayed on the vehicle in a certain posi¬ 
tion and manner,46 and that the number or figures 
shall be of a specified size or dimension ;47 or such 
a regulation may be the subject of an order of the 
state highway commission.48 The purpose of such 
a regulation is to furnish a means of identification 
of the vehicle and its owner or operator.49 Under 
such requirements it is unlawful to operate a car 
without proper number plates being displayed there¬ 
on,5® or a permit authorizing the use of temporary 
plates,or to operate it with number plates at¬ 
tached which were issued to a former owner.52 Un¬ 
der some statutes, it is also unlawful for the owner 


of an automobile to display thereon any registration 
plate or plates that are not furnished by the proper 
state licensing officials.53 

Exemptions. Statutes have also been upheld 
which exempt motor vehicle fire apparatus from 
displaying license plates thereon.54 

§ 108. - Municipal Number Plates and 

Cards 

Under some statutes, a municipality may require that 
a number plate, furnished by the municipality, be dis¬ 
played on a motor vehicle operating upon the streets of 
the municipality. 

Under some statutes, a municipality in the exer¬ 
cise of its police power and in the interest of pub¬ 
lic safety55 may require the owner of a motor ve¬ 
hicle residing therein56 or a person operating a mo¬ 
tor vehicle upon the streets of the municipality57 to 
display thereon a number plate furnished by the mu¬ 
nicipality, and the carrying of such a municipal li¬ 
cense plate is not prevented by the fact that the 
state statute provides that not more than one state 
license plate shall be carried on the front and back 
of the vehicle.58 Under other statutes, however, a 
municipality cannot require number plates to be 
carried and displayed in addition to those issued by 
the state,59 except as to motor trucks or motor-driv¬ 
en commercial vehicles.®® 

Cards inside vehicle. An ordinance which re¬ 
quires the operator of a motor vehicle licensed as 
a public hack or cab to display therein a card stat¬ 
ing the name of the owner, the number of the li- 


42. Miss.—Boyd v. Coleman, 111 So. 
600, 146 Miss. 449. 

43. Okl.—^Rollins v. Heuman, 43 P. 
2d 147, 171 Okl. 435. 

44. Okl.—^Rollins v. Henman, supra. 

45. Pa,—In re Automobiles, 18 Po. 
Dist. 451, 36 Pa.Co. 155. 

46. Mass.—Evans v. Rice, 130 N.E. 
672, 238 Mass. 318. 

42 C.J. p 708 note 8. 

Motor veliicles witblu particular reg. 
ulatlous 

(1) Under some statutes, a motor 
vehicle is within the requirements as 
to the display of public service reg¬ 
istration number plates only where it 
is operated either as a jitney or for 
the purpose of soliciting and receiv¬ 
ing passengers upon a public high¬ 
way or for carrying passengers on 
the payment of an individual fare.— 
State V. Shiffrin, 103 A. 899, 92 Conn. 
683. 

(2) Where a company engaged to 
transport and deliver automobile 
hired its employee to make delivery 
by driving automobile under its own 
power, and automobile was not being 


used to transport other property, nei¬ 
ther company nor driver was a “mo¬ 
tor carrier” within the Motor Car¬ 
rier Act requiring display of identifi¬ 
cation plates.—Shires v. State, 191 S. 
W.2d 475, 149. Tex.Cr. 88. 

47. Mass.—Commonwealth v. Boyd, 
74 N.E. 2155, 188 Mass. 79, 108 Am. 
S.R. 464. 

Pa.—In re Automobile Acts, 16 Po. 
Dist, 83. 

42 C.J. p 709 note 9. 

48. Mass.—Commonwealth v. Butler, 
90 NB. 360, ‘204 Mass. 11. 

42 C.J. p 709 note 10. 

49. Mich.—^Hatter v. Dodge, US 7 N. 
W. 935, 202 Mich. 9‘7. 

42 C.J. p 709 note 11. 

50. Mass.—Shapiro v, Lyon, 149 N. 
E. 543, 254 Mass. 110. 

42 C.J. p 709 note 12 

As penal offense see infra § 638. 

51. Mass.—Shapiro v, Lyon, supra. 

52. Mass.—Pierce v. Hutchinson, 
136 N.E. 261, 241 Mass. 657. 

53. Ark.—Cowan v. State, 287 S.W. 
201, 171 Ark. 1018. 
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Ga.—^Lee v. State, 135 S.E. 912, 163 
Ga. 239. 

42 C.J. p 709 note 15. 

54. Or.—State v. Preston, 206 P. 304, 
103 Or. 631, 23 A.L.R. 414. 

42 C.J. p 709 note 18. 

Exemption of fire apparatus from 
license regulations generally see 
supra § 65. 

55. Iowa,—Huston v. Des Moines, 
1'5‘6 N.W. 883. 176 Iowa 4'55. 

Mich.—People v. Schneider, 103 N.W. 
172, 139 Mich. 673, 69 L.R.A. 345, 5 
Ann.Cas. 790. 

56. Mo.—Ex parte Tarling, 241 S.W. 
929. 

42 C.J. p 709 note 23 [a]. 

57. Iowa.—Huston v. Des Moines, 
15 6 ]Sr.W. 883, 176 Iowa 455. 

42 C.J. p 709 note 23. 

Sa Pa.—Brazier v. Philadelphia. 64 
A. 608, 215 Pa 297, '7 Ann.Cas. 548. 

59. Ill.—'Chicago v. Francis, 104 N. 
E. 662, '262 Ill. 331. 

42 C.J. p 709 note 120. 

60. Ill.—^Chicago v. Francis, supra. 
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cense, and the rates of fare and regulations as to ^ such a hccnsc and actually engages in such busi- 
baggage applies only to a person who has taken cut , ness/^i 


F. C0XDITI0X5 UIPO^ZD 


§ 109. In General I 

The granting of a license to operate a motor vehicle 
upon the public streets or highways may be made sub- i 
ject to reasonable terms or conditions, such as the pay- \ 
ment of taxes on the motor vehicle. | 

Since no person has an inherent or vested right to i 
use the public highways and streets as a place for ! 
operating a motor vehicle, or for carrying on a pri- ; 
vate business of operating motor vehicles for hire, I 
as discussed supra § 10, and since such use of the I 
streets may be wholly or partially prohibited, as dis- ' 
cussed supra § 48, a motor vehicle owner who ac¬ 
cepts a license for his vehicle must also accept all 
reasonable conditions imposed thereon, in the grant¬ 
ing of the license.®^ Accordingly, the state or a | 
municipality, within the powers granted to it by the 
legislature, in regulating and granting the right or 
privilege to make such use of the public highways 
and streets, may impose such reasonable terms, con¬ 
ditions, or limitations, as it deems fair and just,®^ 
and in the interest of public welfare and safety,®^ 
or, as otherwise stated, as public convenience and 


necessity require.®^ and. moreover, the holder of 
such a license conn?: corrrloin of limitations attach¬ 
ing to the privilege ivhich, with full knowledge, he 
sought and acccntcd.'^^ Where service is already 
being furnishjd in and between certain cities, a 
franchise to operate a bus line lietween certain 
points maj' be granted subject to the condition that 
the operator does not do any local business within 
such cities,^" and that no through business should 
be conducted between certain other cities or plac- 

A municipality may prescribe reasonable condi¬ 
tions on which the operation of taxicabs or other 
motor vehicles may be licensed or permitted upon 
the streets,and, when empowered to do so, may 
require reasonable compensation for the repair and 
maintenance of pavements and bridges, compensa¬ 
tion for trafne regulation, and any other expense 
occasioned by the operation of such a vehicle bat 
it cannot impose burdensome conditions which sub¬ 
stantially nullify a certificate or license issued by 
the state officials’ll or which operate capriciously.^^ 


61. Ill.—Chicago v. Gall, 195 IlLApp. 
41. 

62. Mich.—^People v. Thompson, 242 
N.W. 857, 259 Mich. 109. 

63. Ga.—^Atlanta Veterans Transp. 
V. Jenkins, 47 S.E.2d 324—Clem v. 
City of La Grange, 149 S.E 638, 
640, 169 Ga. 51. 65 AX.R 1361. 

N.H.—Opinion of the Justices, 51 A. 

2d 836, 94 N.H. 501. 

N.J.—^Hunter v. Board of Public Util¬ 
ity Com'rs, 141 A. 90, 1 N.J.Misc. 
408. 

N.T.—Ohlson V. Mealey, 37 N.T.S.2d 
123, 179 Misc. 13. 

Tenn.—^Large v. City of Elizabeth- 
ton, 203 SW.‘2d 907, 185 Tenn. 156. 
Wash.—Bracy v. United Retail Mer¬ 
chants, 63 P.2d 491, 189 Wash. 162. 
42 C.J. P 710 note 34. 

Conditions imposed in granting cer¬ 
tificate of public convenience and 
necessity see supra § 90 c (2). 
Conditions precedent to issuance of 
certificate of public convenience 
and necessity see supra § 92 b. 
Requirement of cards and number 
plates see supra §§ 106-108. 

The state generally has sole right 
to determine conditions under which 
one may register automobile on 
state's books, secure state’s certifi¬ 
cate of title thereto, numbers and li¬ 
cense, with interstate and intra-state 
rights and privileges conferred 
thereby.—^Board of Com'rs of Arapa¬ 


hoe County V. Morris, 89 P.2d 248, 
104 Colo. 139. 

Statute regolating private contract 
carriers by motor vehicle making is¬ 
sue of permit dependent on condition 
that eflaciency of existing common 
carrier service is not impaired has 
been held valid as being within judg¬ 
ment of legislature.—Stephenson v. 
Binford, Tex., 53 S.Ct. ISl, 287 U.S. 
251. 77 L.Ed. 288, 87 A.L.R. 721. 

64. N-H.—State v. Moore, 13 A-2d 
143, 91 X.H. 16. 

42 C.J. p 710 note 35. 

65. Mass.—^Roberto v. Commission¬ 
ers of Department of Public Utili¬ 
ties, 160 X.E. 32'1, 262 Mass. 683. 

N.J.—^Hunter v. Public Utility 

Com'rs, 141 A. 90, 1 N.J.Misc. 4uS. 
Necessity for certificate of public 
convenience and necessity see su¬ 
pra § 82. 

66. Mass,—^Morley v. Wilson, 159 N. 
E. 41, 261 Mass. 269, certiorari de¬ 
nied 48 S.Ct. 320, 276 U.S. 625, 72 
L.Ed. 738. 

67. N.J-—^Hunter v. Board of Public 
Utility Com'rs, 141 A. 90. 1 N.J. 
Misc. 408. 

68. Ark.—Santee v. Brady, 189 S.W. 
2d 907, 209 Ark. 224. 

N.J.—^Hunter v. Beard of Public 
Utility Com'rs, 141 A. 90, 1 N.J. 
Misc. 408. 


69- Fla—Jarrell v. Orlando Transit 
Co., 167 So. 664, 123 Fla. 776. 
N.H.—State v. Moore, 13 A.2d 143, 91 
N.H. 16. 

N.T.—Blanshard v. City of New 
York, 186 N.E. 29, 263 N.T. 5— 
Tilton v. City of Utica, 60 N.T.S.2d 
249. 

N.D.—Ex parte Bryan, 264 N.W. 539, 
66 N.D. 241. 

42 C.J. p 710 note 36. 

Compliance w.th later ordinance 
VTiere application for license to 
operate taxicabs under ordinance was 
not acted on before repeal of such 
ordinance by valid ordinance impos¬ 
ing new conditions, applicants had 
no contractual or other rights wliifh 
prevented city from requiring com¬ 
pliance with later ordinance as a 
condition of granting permit to op¬ 
erate taxicabs.—Brogan v. Hosey, 161 
So. 690, 172 Miss. 869. 

70. N.T.—Tilton v. City of Utica. 
60 N.Y S.2d 249. 

42 C.J. p 710 note 37. 

71. Wis.—^Vanderwerker v. Superior, 
192 N.W. 60, 179 Wis. 638. 

42 C.J. p 710 note 38. 

72. N.H.—State v. Moore, 13 A.2d 
143 91 N.H. 16. 

BequirixLg thorough familiarity with 
topography of city 
N.H.—State v. Moore, supra. 
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The validity of such a regulation does not depend 
on the ability of an applicant for a license to com¬ 
ply with its terms and conditions and it has been 
held that individuals desiring to avail themselves 
of the privilege of a motor vehicle license must 
comply with such terms and conditions whether they 
are reasonable or unreasonableand that the fact 
that the conditions imposed are illegal does not in¬ 
validate the license or franchise itself.*^5 However, 
a statute which requires a private motor vehicle car¬ 
rier to assume duties and burdens imposed on com¬ 
mon carriers as a condition of the use of the high¬ 
ways is unconstitutional.'^6 

Payment of taxes. Under some statutes which 
have been held not invalid/'^ and not incongruous 
with the requirement of a license or privilege tax,'^^ 
a motor vehicle license or certificate of registra¬ 
tion may not be issued until payment has been made 
of the personal property taxes on the motor vehi¬ 
cle for the current year/^ or of delinquent taxes on 
the motor vehicle for the preceding year,80 and 
such payment is evidenced by an affidavit.®^ Such 
a statute is not retrospective even as applying to an 


automobile purchased before it took effect, since it 
merely provides a new method of collection of tax¬ 
es which are already a lien on the vehicle and for 
which it might be sold, and therefore adds no new 
burden of duty.82 

Such a requirement does not require the payment 
of other delinquent personal taxes, where the taxes 
on the motor vehicle have been assessed separately 
and actually paid by a former owner,88 even though 
permission to receive payment of such taxes sepa¬ 
rately is denied by the statute.84 A city ordinance, 
however, has been upheld which prohibits the issu¬ 
ance of a motor vehicle license without the payment 
of the city personal taxes for the preceding year.85 
The question whether an applicant is required to 
pay delinquent motor vehicle taxes for prior years 
in addition to the payment of such taxes for the 
current year depends on the terms of the statute, 
since such method of collecting delinquent taxes 
would not exist in the absence of statute.86 

A requirement of the payment of a tax on each 
motor vehicle for the current year, as a condition 
to registration, does not require a dealer to pay such 


73. Ark.—^Hester v. Arkansas R. 
Commn., 287 S.W. 763, 172 Ark. 90. 

42 C.J. p 710 note 39. 

74. Ga.—^Atlanta Veterans Transp. 
V. Jenkins, 47 S.E.2d 3.24—Glem v. 
City of La Grange, 149 S-E. 638, 
640, 169 Ga. '51, '65 A.L,R. 1361, 

42 C.J. p 710 note 40. 

75. N.T.—Tompkins Bus Corpora¬ 
tion V. La Guardia, 281 N.Y.S. 570, 
156 Misc. '651, affirmed 285 N.Y.S. 
405, 246 App Div. 714. 

76. U-S —^Frost, etc., Trucking Co 
V. California R. Commn., Cal., 4'6 
S.Ct. 605. 271 US. 583, 70 L.Ed, 
1101, 47 A.L.R. 457. 

Private carrier as not subject to 
special license regulations see su¬ 
pra § 94. 

77. Colo.—^Milliken v. O'Meara, 222 
P. 1116, 74 Colo. 4'7'5. 

Md —Mayor and City Council of 
Baltimore v. Perrin, 12 A.2d 261, 
178 Md. 101. 

Mo—Hammett v. Kansas City, 173 
S..W.2d 70, 351 Mo. 192. 

N.M.—State v. Mirabal, 273 P. 928, 33 
N.M. 553, 62 A.L.R 296. 

78. N.M.—State v. Mirabal, supra 

License fees and taxes generally see 

infra §§ 136-145. 

79. Md. — ^Mayor and City of Balti¬ 
more v. Perrin, 12 A.2d '261, 178 
Md. 101. 

Mont.—'State ex rel. Sadler v. Evans, 
77 P.2d 394, 106 Mont. '286. 

N.M.—State v. Mirabal. '273 P. 928. 33 
NM. 553, 62 A.L.R. 296 
The purpose of the statute requir¬ 
ing payment of tax on automobile 


for current year of registration be¬ 
fore application for registration may 
be accepted, which fixes first day of 
January as time of assessment of 
automobiles in dealer’s possession, is 
to make possible carrying out of oth¬ 
er provisions of the act coupling the 
registration and issuance of license 
plates with the payment of taxes, 
and to insure the collection of cur¬ 
rent property taxes on all automo¬ 
biles authorized to use the highways. 
—State ex rel. Sadler v. Evans, 77 P. 
2d 394, 106 Mont 286. 

‘‘Due and owing’' 

The substitution of words “due 
and owing” for words “due and in 
arrears,” used in former statute, was 
intended to effect a change, and un¬ 
der an ordinance providing that tax¬ 
es are due on or after January 1, 
and that they are in arrears on July 
1, next ensuing date of levy, taxes 
for 1940 are due and owing from 
and after January 1, and must be 
paid before registration for 1940.— 
Mayor and City Council of Baltimore 
V. Perrin, 12 A.2d 261, I'TS Md. 101. 

An army officer, stationed at Unit¬ 
ed States military post in state, 
must pay specific ownership tax, im¬ 
posed by state statute, on automobile 
owned by him in order to secure li¬ 
cense for operation thereof on state’s 
highways, as such post is not situs 
of automobile.—Board of Com’rs of 
Arapahoe County v. Morris, 89 P.2d 
248, 104 Colo. 139. 

80. Colo—Milliken v. O’Meara, 222 

P. 11116, 74 Colo. 475. 
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Md.—^Mayor and City Council of Bal¬ 
timore V. Perrin, 12 A.'2d 261, 178 
Md. 101. 

Condition not authorized 
Under statute requiring applicant 
for registration of automobile to pay 
taxes for current year for which ap¬ 
plication was made, before accept¬ 
ance of application, county officers 
were not empowered to collect delin¬ 
quent taxes assessed against the au¬ 
tomobile for prior years as a condi¬ 
tion precedent to its registration.— 
State ex rel. Kleve v. Fischl, 77 P.2d 
392, 106 Mont. 282. 

81. Colo.—Milliken v. O’Meara, 222 
P. 1116, 74 Colo. 4715. 

82. Colo.—^Milliken v. O’Meara, su¬ 
pra. 

83. Md.—Mayor and City Council of 
Baltimore v. Perrin, 12 A.'2d 261, 
267, 178 Md. 101. 

84. Md.—^Mayor and City Council of 
Baltimore v. Perrin, supra. 

Beason for anile 

“The whole expressed object of the 
statute, the payment of the taxes on 
the car, rightly or wrongly, had been 
accomplished, and there would be no 
justification for requiring payment 
of the former owner’s taxes on his 
other personal property.”—^Mayor and 
City Council of Baltimore v. Perrin, 
supra. 

85. Mo.—^Hammett v. Kansas City, 
173 S.W.'2d 70, 351 Mo. 192. 

86. Mont.—State ex rel. Kleve v. 
Fischl. 77 P.2d 392, 106 Mont. 282. 
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taxes on all motor vehicles in stock on the first of 
the year before selling any of them;8" nor does it 
require a purchaser to pay the entire tax of the i 
dealer covering other motor vehicles before being 
permitted to register and obtain a license for the 
motor vehicle purchased and this rule is not 
changed by a statute making a personal property tax 
a prior lien on any or all of such property.*^ 

§110. Bond or Other Security in General 

a. In general 

b. After accident 

c. Nonresident motorist 

a. In General 

Under some statutes, the owner or operator of a mo¬ 
tor vehicle must, as a condition to registering such ve¬ 
hicle, take out a policy of motor vehicle liability insur¬ 
ance, or deposit a bond or other security, for the dis¬ 
charge of his liability in damages for injuries to person 
or property, caused by the faulty operation of his motor 
vehicle. 

In some states, the state legislature under its pow¬ 
er to control and regulate travel on the public high¬ 
ways of the state, as discussed in Highways § 232, 
and to provide for public safety by reasonable regu¬ 
lations of dangerous undertakings,90 has enacted 
statutes which require that every owner or opera¬ 
tor of a motor vehicle, before being allowed to reg¬ 
ister such vehicle, must give security for the dis¬ 
charge of his liability in damages for injuries to 
person or property caused by the faulty operation 


of his vehicie upon the public streets and 

highwavs,'*’‘ as by taking out a polic}’ of motor vehi¬ 
cle liability insurance.— or by depositing cash, a 
tend, or other securities.''^ The 
such a statute, ccmimonly referred to as the com¬ 
pulsory m.otor vehicle insurance law, have been held 
to apply alike to all who seek to register motor ve¬ 
hicles to be operated on the TJittlic highways,®^ 
whether emr^loyers of others or not.^^ The statute 
may expressly prescribe the kind of security to be 
deposited, such as a policy of liability insurance,®® 
or, within specified limits, it may leave such matter 
to the option of the owner;®” or the necessity of 
taking out such insurance or security may be lim¬ 
ited to depend on contingencies.® ® The statute may 
also provide for a b^ard of appeal, whose decision 
shall be dnal on questions respecting the security,®® 
and prescribe a penalty for a refusal to comply 
with such decision.^ An injured party cannot com¬ 
plain of the absence of liability insurance as far as 
it is voluntary or optional on the part of insured, 
although he acquires statutory rights in such insur¬ 
ance when it exists.- 

A municipality, in the absence of statutory or 
charter power, cannot require a motor vehicle own¬ 
er to give bond or file a policy of liability insurance, 
as a prerequisite to transporting goods to and from 
his residence or place of business in a motor vehi¬ 
cle.® However, independently of w’hether a munic¬ 
ipality may require such a bond, if such a bond is 
given, as required by an ordinance, it does not ap- 


87. Mont.—State ex rel, Sadler v. 
Evans, 77 P.2d 394, 106 Mont. 2S6. 

I>ealers’ licenses generally see supra 
§ 78. 

88. Mont.—State ex rel. Sadler v. 
Evans, supra. 

89. Mont.—State ex rel. Sadler v. 
Evans, supra. 

90. N.H.—In re Opinion of Justices, 
129 A. 117, 81 N-H. 566, 39 A.L.R. 
1023. 

Motor vehicle as dangerous instru¬ 
ment see supra § 12. 

Regulation of dangerous occupations 
as function of police power see 
Constitutional Law § 184. 

91. Mass.—Poresky v. Registrar of 
Motor Vehicles, 77 N.E 2d 314— 
Poresky v. Registrar of Motor Ve¬ 
hicles, 67 N.E.2d 407, 319 Mass. 
717—In re Opinion of Justices, 147 
N.E. 681, 251 Mass. 569. 

Tmm pym nriaJ right tO TLSe highway HO 
ground for refusal to grlve security 

Mass.—Poresky v. Registrar of Mo¬ 
tor Vehicles, 77 N.E.2d 314. 

92. Mass.—Poresky v. Registrar of 
Motor Vehicles, 67 N.E.2d 407, 319 
Mass. 717. 


NH.—^Rosenblum v. Griffin, 197 A. , 
701, 89 X.H. 314, 115 A.L.R. 1367. ; 
42 C-J. p 711 note 49. 

Zn New York, it has been said "that , 
it is the public policy of the people I 
of the State of New York and of 
its Legislature that automobile own¬ 
ers be encouraged to carry public 
liability insurance and that the larg¬ 
er the number who do carry such 
insurance, the greater the public 
benefit. 7711116 there is no law com¬ 
pelling all motorists to carry insur¬ 
ance, the legislature is constantly 
enlarging the classes of those who 
must.”—City of Rochester v. Ailing, 
10 N.Y.S.2d 373, 376, 170 Misc. 477. 

93. Mass.—Poresky v. Registrar of 
Motor Vehicles, 67 N.E.2d 407, 319 
Mass. 717. 

K.H.—Rosenblum v. Griffin, 197 A. 
701, S9 N.H. 314, 115 A.L.R. 1367. 

94. Mass.—Service Mut. Liability 
Ins. Co. V. Aronofsky, 31 N.E. 2d 
S37, 308 Mass. 249. 

All motor vehicles registered in 
commonwealth, while upon public 
ways, come under compulsory motor 
vehicle insurance law.—O’Roak v. 
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Lloyds Casualty Co., 189 N.E. 571, 

2$5 Mass. 532. 

95- Mass.—Service Mut. Liability- 
Ins. Co. V. Aronofsky, 31 N.E 2d 
S37, 308 Mass. 249. 

96- U.S.—Sprout V. City of South 
Bend, Ind., 48 S.Ct. 502, 277 U.S- 
163, 72 L.Ed. 833, €2 A.L.R. 45. 

42 C.J. p 711 note 50. 

97. Mass.—^In re Opinion of Jus¬ 
tices, 147 N.E. 681, 251 Mass. 569- 

42 C.J. p 711 note 51. 

98. N.H.—Rosenblum v. Griffin, 197 
A. 701, 89 N.H. 314, 115 A.L.R. 1367. 

99. Mass.—In re Opinion of Jus¬ 
tices, 147 N.E. 681, 251 Mass. 669. 

42 C.J. p 711 note 56. 

1 . Mass.—In re Opinion of Justices, 
supra. 

42 C J. p 711 note 57. 

Penalty for failure to comply with 
law as to license or registration in 
general see infra § 135. 

2. Mass.—Blair v. Travelers Ins- 
Co., 197 N.B. 60, 291 Mass. 432. 

3- Gel—J ewel Tea Co. v. City Coun¬ 
cil of Augusta, 200 S.E. 503, 59 Gra. 
App. 260. transferred, see, 197 S.E, 
235, 186 Ga. 145. 
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ply to injuries sustained outside the limits of the 
municipality^ 

Validity. A statutory regulation requiring a 
bond, policy, or other security is not unreasonable,® 
and is constitutional and valid.® It is not uncon¬ 
stitutional because it applies only to the owners of 
motor vehicles and not to the owners of other ve¬ 
hicles or applies to personal injuries or death 
only, and not to damages to property;® or does not 
apply to nonresident owners or operators,® or to 
state owned or controlled motor vehicles,or to in¬ 
juries occurring on private property or because 
it provides that the security shall cover all claims, 
irrespective of number, arising from personal in¬ 
juries or because it requires an additional bond 
of persons operating motor vehicles as common car¬ 
riers;^® or because it excludes from its benefits 
employees who are entitled to benefits under the 
Workmen's Compensation Act;!^ or because it ap¬ 
plies indifferently to all classes and kinds of motor 
vehicles.^® However, it has been held that a pro¬ 
vision that applicant may be granted a permit if he 
shows that he has sufficient property or if he ob¬ 
tains indemnity insurance is invalid because of its 
omission of a provision permitting an applicant 
without property to give a private bond.l® 

Purpose of requirement. The purpose of a com¬ 
pulsory motor vehicle liability insurance law, or of 
a statute requiring a bond or other security, is not 


like ordinary insurance to protect the motor vehicle 
owner or operator alone from loss, but fundamental¬ 
ly or primarily is to provide compensation for inno¬ 
cent persons who suffer injuries through the faulty 
operation of the motor vehicle,^*^ notwithstanding 
provisions in the statute declaring that the policy 
shall provide “indemnity for or protection to the in¬ 
sured but this does not disregard the interest 
of insured to obtain the indemnity for which he 
pays.i® 

Capacity to obtain insurance. A compulsory mo¬ 
tor vehicle liability insurance policy may be ob¬ 
tained only by one who has the legal capacity to 
contract for such insurance.®® 

Compulsory insurance fund. The creation of a 
compulsory state insurance fund providing security 
for motorists* civil liability for personal injuries is 
not a justifiable exercise of police power,®^ and ac¬ 
cordingly the legislature may not compel motor ve¬ 
hicle owners to contribute to such fund, as a con¬ 
dition precedent to using the highways.®® 

b. After Accident 

Under some statutes, a motorist, only after he has 
been in a motor vehicle accident, may be required to 
give security to respond in damages for injuries caused 
by such accident, and to furnish proof of his financial re¬ 
sponsibility for such damages caused in the future. 

Under statutes, known as “financial responsibility 
statutes,**®® a motorist, who has been in a motor ve- 


4. Ga.—City Council of Augusta v. 
Garrison, 22 S.E 2d 412, 68 Ga.App. 
150, transferred, see, 20 S.E 2d 430, 
193 Ga. 893. 

5. Mass.—In re Opinion of Justices, 
147 N.E. 681, 251 Mass. 569. 

42 C.J. p 711 note 58. 

6. U.S.—Corpus Juris cited iu Louis 
V. Boynton, D.CKan., 63 F.2d 471, 
473. 

Ala.—Corpus Juris cited in Farrell 
V. City of Mobile, 156 So. 635, 637, 
229 Ala. 294. 

Colo.—Corpus Juris cited in Bush- 

, nell V. People, 19 P.2d 197, 203, 92 
Colo. 174. 

Mass.—Poresky v. Registrar of Mo¬ 
tor Vehicles, 67 N.E.2d 407, 319 
Mass. 717. 

K.H—Rosenblum v. Griffin, 197 A. 
701, 89 N.H. 314, 116 A.L.R. 1367. 

42 C.J. p 711 note 59. 

7. Mass.—^In re Opinion of Justices, 
147 N.E. 681, 251 Mass. 569. 

8. Mfiuss.—^In re Opinion of Justices, 
supra. 

9. Mass.—In re Opinion of Justices, 
supra. 

10. Mass.—^In re Opinion of Jus¬ 
tices, supra. 

11. Mass.—^In re Opinion of Jus¬ 
tices, supra. 


I. Mass.—In 
tices, supra. 

re 

Opinion 

of 

Jus- 

1. Mass.—In 
tices, supra. 

re 

Opinion 

of 

Jus- 

k. Mass.—^In 
tices, supra. 

re 

Opinion 

of 

Jus- 

». Mass-—^In 
tices, supra. 

re 

Opinion 

of 

Jus- 


10. N.H.—In re Opinion of Justices, 
129 A. 117, 81 N.H. 566, 39 A.L R. 
1023. 

42 C.J. p 711 note 70. 

17. Mass.—Oliveria v. Preferred Ac¬ 
cident Ins. Co of New York, 45 N. 
E 2d 263, 312 Mass. 421, 143 A.L R. 
1391—Bornbaum v. Employers Lia¬ 
bility Assur. Co., 41 N.E.2d 54, 311 
Mass. 282—Service Mut. Liability 
Ins. Co. V. Aronofsky, 31 N.E 2d 
837, 308 Mass. 249—Greenberg v. 
Flaherty, 27 N.E 2d 683, 306 Mass. 
95, 129 A.L.R, 846—Brown v. Great 
American Indemnity Co., 9 N.E 2d 
547, 298 Mass. 101, 111 A.L.R. 1065 
—^Wheeler v. O’Connell, 9 N.E.2d 
644, 297 Mass. 549, 111 AL.R. 1038 
—^MacBey v. Hartford Accident & 
Indemnity Co., 197 N.E. 516, 292 
Mass. 105—Caccavo v. Kearney, 190 
N B. 817, 286 Mass. 480—Guzen- 
field V. Liberty Mut. Ins. Co., 190 
N.E. 23, 286 Mass. 133—Rose v. 
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Franklin Surety Co., 183 N.E. 918, 
281 Mass. 538—In re Opinion of 
Justices, 147 N.E. 681, 251 Mass. 
569. 

Benefit of family 

The purpose of the statute is not 
to compel the automobile owner to 
provide accident insurance on his 
own life for the benefit of his family. 
—Oliveria v. Preferred Accident Ins. 
Co. of New York, 45 N.E.2d 263, 312 
Mass. 426, 143 AL.R. 1391. 

18. Mass.—^Wheeler v. O’Connell, 9 
N.E.2d 544, 297 Mass. 549, 111 A.L. 
R. 1038, 

19. Mass.—Brown v. Great Ameri¬ 
can Indemnity Co., 9 N.E.2d 647, 
298 Mass. 101, 111 A.L.R. 1065. 

ao. Mass.—Mello v. Bloomingdale, 
1S3 NE. 846, 281 Mass. 407. 
Four-year-old girl 

Mass.—Mello v. Bloomingdale, supra. 

21. Mass.—In re Opinion of the 
Justices, 171 NE. 294, 271 Mass. 
582, 69 A.LR. 388. 

22. Mass.—^In re Opinion of the Jus¬ 
tices, supra. 

23. N.H.—^Hartford Accident & In¬ 
demnity Co. V. Wolharst, 67 A.2d 
151. 
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hide accident may be required to give sufhcier.t se¬ 
curity to respond in damages for the injuries to 
person or property caused by the accident,-^ and to 
furnish proof of his financial responsibility to re¬ 
spond in the future, for any liability for such dam¬ 
ages thereafter incurred, as a condition to the op¬ 
eration of his motor vehicle in the state but this 
does not require the taking out of a motor vehicle 
liability insurance policy prior to the happening of 
such an accident, or, in other words, motor vehicle 
compulsory liability insurance is not required under 
such a statute.26 The purpose of the statute is 
simply to induce motor vehicle owners or opera¬ 
tors to provide security for the compensation of in¬ 
nocent persons who are injured, in person or prop¬ 
erty, through the faulty operation of the motor vehi- 
cle,^'^ and to attain this result, the court or commis¬ 
sion on a preliminary inquiry concerning the acci¬ 
dent may order defendant to furnish security,^^ 
which may be in the form of cash, bonds, stocks, or 
other evidences of indebtedness satisfactory to the 
court and the court or commission may accept, 
as a sufficient compliance with an order for securi¬ 
ty, a certificate of an insurance company to the ef¬ 
fect that defendant carries a liability policy in the 
amount and form designated by the act,30 or the 
certificate of a surety company that it has issued to 
the defendant a motor vehicle liability bond con¬ 
taining the requisite provisions.^! The provisions 


of the statute, therefore, rj'atmg to tue form and 
coverage of motor vu-hicle habihty poJcies, refer to 
those policies which entitle insured to a certifi¬ 
cate,"- and do not mean that every motor vehicle 
liability policy issued in the state shall be subject to 
the provisions of the statute, wnetner or not those 
provisions are contained in the policy.^" 

Under a statutory provision that the commission¬ 
er of motor vehicles shall require proof of financial 
responsibility to satisfy any claim for damages, ex¬ 
cept %vhere the person, in whose name the motor 
vehicle is registered, in the opinion of the commis¬ 
sioner, is not at fault for causing the accident, an 
automobile liability policy may be voluntarily taken 
out, in anticipation of the commissioner’s order,34 
but no one is excused from taking out such a pol¬ 
icy on the theory of non fault, unless and until the 
commissioner expressly makes a finding of lack of 

fault.^5 

c. Nonresident Motorist 

Under some statutes, a nonresident may not operate 
his motor vehicle v^ithin the state, whe»-e such statute 
exists, beyond a limited period of time, unless he main¬ 
tains a policy of motor vehicie liability insurance. 

Although a nonresident’s motor vehicle is regis¬ 
tered in the state where he resides, it may not be op¬ 
erated in the state where a statute so provides, be¬ 
yond a limited period of time without registration 


24. N.H.—^American Fidelity & Cas¬ 
ualty Co. V. Sterling Exp. Co., 22 A. 
2d 327, 91 N.H. 466. 137 A.L.R. 651. 

25. N.H.—^American Fidelity & Cas¬ 
ualty Co. V. Sterling Exp. Co., su¬ 
pra, 

26. U.S.—^Farm Bureau Mut, Auto¬ 
mobile Ins. Co. V. Violano, C.C.A. 
Vt., 123 F.2d 692, certiorari denied 
62 set. 1043, 316 U.S. 672, 86 L. 
Ed. 1747. 

N.H.—American Fidelity & Casualty 
Co. V. Sterling Exp. Co, 22 A.2d 
327, 91 N.H. 466, 137 A.Lr.R. 651— 
American Mut. Liability Ins. Co. 
V. Ocean Accident Guarantee Cor¬ 
poration, 180 A. 249, 87 N.H. 374— 
Sauriolle v. Gorman, 163 A. 717, 86 
N.H. 39. 

“One can operate a car without 
any kind of insurance. It is only 
when an accident occurs that the 
statute says in effect, ‘you shall not 
operate any more until you have se¬ 
cured the claim of the injured and 
filed proof of financial responsibility 
to respond in damages for any other 
accident that may happen in the fu¬ 
ture.' ”—American Fidelity & Cas¬ 
ualty Co. V. Sterling Express Co., 22 
A.2d 327, 330, 91 N.H. 466, 137 A.L.R. 
651. 

27. U.S.—^Farm Bureau Mut. Auto¬ 


mobile Ins. Co, V. Violano, C.C.A. 
Vt., 123 F.2d 692, certiorari denied 
62 S.Ct, 1043, 316 U.S. 672, 86 L Ed. 
1747. 

N.H.—Hartford Accident & Indem¬ 
nity Co. V. Wolbarst, 57 A.2d 151— 
Continental Casualty Co. v. Bux¬ 
ton, 191 A. 1, SS N.H. 447—Ameri¬ 
can Mut. Liability Ins. Co. v. 
Ocean Accident Guarantee Corpo¬ 
ration, ISO A- 249, 87 N.H. 374. 

28. N.H.—^American Mut. Liability 
Ins. Co. V. Ocean Accident Guaran¬ 
tee Corporation, supra. 

29. U.S.—Farm Bureau Mut. Auto¬ 
mobile Ins. Co. V. Violano. C.C.A. 
Vt., 123 F.2d 692, certiorari denied 
62 S.Ct. 1043, 316 U.S. 672, 86 L. 
Ed. 1747. 

N.H.—^American Mut. Liability Ins. 
Co. V. Ocean Accident Guarantee 
Corporation, 180 A- 249, 87 N.H. 
374. 

30. N.H.—Continental Casualty Co. 
V. Buxton, 191 A. 1, 88 N.H. 447 
American Mut. Liability Ins. Co, 
V. Ocean Accident Guarantee Cor¬ 
poration, 180 A. 249, 87 N.H. 374. 

As not “insurance” 

A financial responsibility insur¬ 
ance certificate, filed by insurance 
company, certifying that named per¬ 
son who was son of truck owner to 
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whom company had issued policy 
covering liability arising from opera¬ 
tion of the truck, was covered while 
driving any automobile other than 
Ills own, was not “insurance" but 
only “proof of financial responsihil- 
ily" required by the motor vehicle 
financial responsibility law.—Farm 
Bureau Mut. Automobile Ins. Co. v. 
Violano, C-C.A-Vt., 123 F.2d 692. cer¬ 
tiorari denied 62 S.Ct. 1043, 316 U.S. 
672, 86 L.Ed. 1747. 

3i. N.H.—American Mut. Liability 
Ins. Co. V. Ocean Accident Guaran¬ 
tee Corporation, 180A. 249, 87 N.H. 
374. 

3A N.H.—^American Mut. Liability 
Ins. Co. V. Ocean Accident Guaran¬ 
tee Corporation, supra. 

S3. N.H.—^American Mut. Liability 
Ins. Co. V. Ocean Accident Guar¬ 
antee Corporation, supra. 

34. U.S.—Merchants Indemnity Cor¬ 
poration V. Peterson, C.C.A.N.J., 
113 P.2d 4. 

—Ambrose v. Indemnity Ins. Co. 
of North America, 199 A. 47, 120 
N.J Law 24S—^Woloshin v. Century 
Indemnity Co., 186 A- 44, 45, 116 
N.J.Law 677. 

35. U.S.—Merchants Indemnity Cor¬ 
poration of New York v. Peterson, 
C.C.A.N.J., 113 F.2d 4. 
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in such state, unless the nonresident maintains a 
policy of motor vehicle liability insurance.^s The 
limited period of time, within this requirement, does 
not mean an aggregate of such period, spread over 
XL longer time, but means a period of consecutive 
(days.^^ Other statutes requiring a motorist who 
has been in an accident to deposit sufficient security 
to respond in damages for injuries caused, and to 
give and maintain proof of financial responsibility 
in the future, are expressly made applicable to a 
nonresident.® s 

;§ 111. Bond or Security as to Public Service 
Vehicles 

a. Requirement in general 

b. Purpose of requirement; persons pro¬ 

tected 

c. Validity of requirement in general 

d. Motor carriers or vehicles within re¬ 

quirement 

•. Effect of requirement 

a. Requirement in General 

(1) By state 


(2) By municipality 

(3) By public service commission 

(1) By State 

Under some statutes, the owner or operator of a 
public service motor vehicle for hire must file a bond, 
policy of liability insurance, or other security, for the 
benefit of persons injured or damaged by the negligent 
operation of such vehicle, as a condition to being per- 
mitted to operate it in the conduct of business upon the 
public streets or highways. 

The state legislature under its police power to 
regulate and license public service motor vehicles, 
as discussed generally supra §§ 45, 80, may, and un¬ 
der some statutes does, require that the owner or 
operator of a jitney, taxicab, motorbus, or other 
public service motor vehicle, shall take out and file 
with the public service commission, or other official 
or body designated by the statute,®® a bond, policy 
of liability insurance, or other security for the bene¬ 
fit of persons injured or damaged in person or prop¬ 
erty by the negligent operation of such vehicle, as 
a condition precedent to being permitted to operate 
it in the conduct of such business upon the public 
streets or highways,^o or to file a sworn statement 
or proof of financial ability to pay damages result¬ 
ing from accidents,^! and, under some statutes, to 


30. Mass.—^Malloy v. Newman, 37 N. 
B.2d 1001, 310 Mass. 269—^Knowles 
V, Cashman, 24 N.E.2(i 973, 305 
Mass. 56—^Boettjer v. Clark, 24 N. 
E.2d 971, 305 Mass. 59. 

Public policy 

The statute prohibitingr operation 
of motor vehicle by nonresident with¬ 
out liability Insurance beyond a spe¬ 
cified number of days after date of 
entry in any one year or acquisition 
of a place of abode or business ex¬ 
presses a definite "public policy" as 
to motor vehicles not legally regis¬ 
tered.—^Malloy V. Newman, 37 N.E,2d 
1001, 310 Mass 269. 

37. Mass.—^Van Dresser v. Pirlings, 
24 NE.2d 969, 305 Mass. 51. 
“Period of thirty days,” within 

statute does not mean an aggregate 
of thirty days in all, spread over a 
longer time, but means a single peri¬ 
od of thirty consecutive days, and 
hence a nonresident who entered com¬ 
monwealth on July 1 and left the 
next morning, but again passed 
through, the commonwealth on Au¬ 
gust 14, was a “trespasser" by rea¬ 
son of failure to secure liability in¬ 
surance.—Van Dresser v. Pirlings, 
supra. 

38. N.H.—^American Fidelity & Cas¬ 
ualty Co. V. Sterling Exp. Co., 22 
A.2d 327, 91 N.H. 466, 137 AL.R. 
651. 

39. XJ.S.—Travelers Ins Co. v. Cald¬ 
well, C.aA.Ark, 133 P.2d 649, cer¬ 
tiorari denied 64 S.Ct. 35, 320 US. 
736, 88 L.Ed. 436—^Acme Freight 


Dines V. Blackmon, C.C.A.Ga., 131 
P.2d 62—^Huntington Cab Co. v. 
American Fidelity & Cas Co , DC. 
W.Va„ 63 F.Supp 939, reversed on 
other grounds, C C.A., 155 P 2d 117. 

Wash,—Sills v. Schneider, 86 P.2d 
203, 197 Wash. 659. 

4D. U.S.—Smith v. Gaboon, Fla., 51 
set. 582, 283 US. 553, 75 L.Ed. 
1264—Sprout v. City of South 
Bend, Ind„ 48 S.Ct. 502, 277 U.S. 
163, 72 L.Ed. 833, 62 A.L.R 45— 
Malisfski v. Indemnity Ins. Co. of 
North America, C.C.A.Md., 135 P. 
2d 910—Travelers Ins. Co. v. Cald¬ 
well, C.C.A.Ark., 133 P.2d 649, cer¬ 
tiorari denied 64 S.Ct. 35, 320 U.S. 
736, 88 L.Ed. 436—Acme Freight 
Lines v. Blackmon, C.C.A.Ga., 131 
F 2d 62—^American Casualty Co. of 
Reading, Pa. v. Morris, D C W.Va., 
51 F.Supp. 889, affirmed, C C.A., 
Simon v. American Casualty Co. of 
Reading, Pa.,' 146 P.2d 208—^Bra- 
shear Freight Lines v. Hughes, D. 
C.Ill, 26 FSupp. 908. 

Cal.—Consolidated Shippers v. Pa¬ 
cific Employers Ins. Co., 114 P.2d 
34, 45 Cal.App 2d 288. 

Conn.—John J. McCarthy Co. v. Al- 
sop, 189 A. 464,’ 122 Conn. 288. 

D C.—Stewart v. District of Colum¬ 
bia, Mun.App., 35 A.2d 247. 

Ill—^Weksler v. Collins, 147 N.E. 797, 
317 Ill. 132, error dismissed 47 S. 
Ct. 449, 273 U.S. 779, 71 L Ed. 888 
—Illinois Casualty Co. v. Krol, 58 
N.E.2d 473, 324 Ill.App. 478. 

Ky.—Gross v. Commonwealth, 75 S. 
W.2d 558, 256 Ky. 19. 
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Neb.—Petersen v. Beal, 237 N.W. 146, 
121 Neb. 348. 

N.Y.—Green Bus Lines v. Ocean Ac¬ 
cident & Guaranty Corporation, 39 
N.E.2d 251, 287 N.Y. 309, 162 A.L. 
R. 241—Sandolovich v. U. S Fidel¬ 
ity & Guaranty, 254 N.Y.S. 563, 142 
Misc. 463—Welch v, Hartnett, 215 
N.Y.S. 540, 127 Misc. 221. 

Okl—Beverly v. Elam, 162 P.2d 180, 
196 Okl. 15. 

S.C.—Benn v. Camel City Coach Co., 
160 S.E. 135, 162 S.C. 44. 

Tenn.—Large v. City of Elizabethton, 
203 S.W.2d 907, 186 Tenn. 156— 
State V. Bates, 30 SW.2d 248, 161 
Tenn. 211—Chattanooga Dayton 
Bus Line v. Burney, 23 S.W 2d 669, 
160 Tenn. 294. 

Tex.—Blue Diamond Motor Biis Co. v. 

Hale, Civ.App., 69 S.W.2d 228. 

Va.—^Worrell v. Worrell, 4 S.E.2d 
343, 174 Va. 11. 

Wash.—Sills v. Schneider, 86 P.2d 
203, 197 Wash. 659—^Williams v. 
Denney, 276 P. 858. 151 Wash. 630. 
42 C.J. p 712 note 72. 

As extension of police power 

"The requirement of security for 
payment of legal claims arising from 
injuries by motor vehicles on public 
highways is an extension of the po¬ 
lice power to a new field "—State v. 
Bates, 30 S.W.2d 248, 249, 1'61 Tenn. 
211 . 

41. U.S.—Brashear Freight Lines v. 

Hughes, D.C Ill., 26 F.Supp. 908, 
Conn.—John J. McCarthy Co. v. Al- 
sop, 189 A. 464, 122 Conn. 288. 



60 C.J.S. 


MOTOR VEHICLES 


§ 111 


display a sticker evidencing the fact that such in¬ 
surance or security has been fiIed/^2 

(2) By Municipality 

A municipality, under its police powers to regulate 
the operation of public service motor vehicles within the 
city limits, may require such a bond, policy of liabJJity 
insurance, or other security, as a condition to the opera¬ 
tion of such motor vehicles for hire upon the streets cf 
the municipality. 

A municipality, under its police powers to regu¬ 
late and license the operation of such vehicles with¬ 
in the city limits, as discussed generally supra §§ 
45, 81, may require a bond, policy of liability in¬ 
surance, or other security, against injury to persons 
or property from the negligent operation of jitneys, 
taxicabs, or other public service motor vehicles, as 
a condition precedent to the operation thereof on the 
streets of the municipality's a municipality, how¬ 
ever, cannot require such security without some 
statutory authority therefor,^^ and unless the re¬ 
quirement is consistent with public policy and the 
state's general laws.'*^ 

Condition for performance of obligations and ob¬ 
servance of the law. An ordinance regulating the 
operation of public service vehicles may also re¬ 


quire a bond conditioned for the prompt payment of 
all sums duo from, the o\vner or operator to the 
cim,-^^ for performance of all obligations un¬ 
der the !av /5 an'I crainr.nces relating to the business 
of op'.::rating rntt-m vehicles for hire,^" or for the 
faithful observance of all lav:s and m-unic:pal rules 
and regulntiens.^S A statute empotvering such or¬ 
dinances. hov.-ever, does not exclude the power of 
the municipality to require liability insurancer^^ 

(3) By Public Service Commission 

Under some constitutions and statutes the power of 
requiring a bond, insurance, or other security for the 
benefit of persons injured by the operation of public 
service vehicles is vested in the public service com¬ 
mission. 

Under some constitutions and statutes the power 
of requiring a bond, insurance, or other security for 
the benefit of persons injured by the operation of 
public service vehicles is vested in the public serv¬ 
ice commission, or, as otherwise designated, the cor¬ 
poration commission or the railroad commission 
but such power will not be presumed to be granted 
by mere implication^i and does not exist where it is 
not delegated by statute.®^ The power of the com¬ 
mission, under the statute, is to adopt rules that will 


42- D.C.—Stewart v. District of 
Columbia, Mun App., 35 A.2d 247. 

43- Ala.—^Parrell v. City of Mobile. 
156 So. 635, 229 Ala. 294. 

Cal.—Kruger v. California Highway 
Indemnity Exchange, 258 P. 602, 
201 Cal. 672, certiorari denied Cali¬ 
fornia Highway Indemnity Ex¬ 
change V. Kruger, 48 S.Ct. 141, 275 

U. S. 568. 72 L.Ed. 430—Grier v. 
Ferrant, 144 P.2d 631, 62 Cal.App. 
2d 306. 

Ga.—Transylvania Casualty Ins, Co. 

V. City of Atlanta, 134 S.E. 632, 
35 Ga.App. 681. 

Ind.—Sprout v. City of South Bend, 
153 N.E. 504, 154 N.E. 369, 198 
Ind. 563, 49 A.Li.R. 1198, rehearing 
denied 154 N.E. 369, 198 Ind. 563, 
49 A.D,R. 1198, and reversed on 
other grounds 48 S.Ct. 502, 277 U. 
S. 165, 72 L.Ed. 833, 62 A.L.R. 45, 
conformed to 162 N.E. 54, 200 Ind. 
162. 

Kan —People’s Taxicab Co. v. City of 
Wichita, 34 P.2d 545. 140 Kan. 129. 
95 A L.R. 1218, appeal dismissed 55 
S.Ct. 352, 294 U.S. 691, 79 L.Ed. 
1231. 

Ky.—Kentucky Cab Co. v. City of 
Louisville, 18 S W.2d 992, 230 Ky. 
216—Commonwealth v. Kelley. 17 
S.W.2d 1017, 229 Ky. 722. 

Miss.—National Mut Casualty Co. v. 
Clark, 7 So.2d 800, 193 Miss. 27, 
140 A.L.R. 927—Brogan v. Hosey, 
161 So. 690, 172 Miss. 869. 

Mo.—McGill V. City of St. Joseph, 38 
S.W.2d 725, 225 Mo.App. 1033. 


N.C—Watkins v. Iseley, 183 S.E. 365, 
209 N.C. 256. 

Ohio.—State v. Deckebach, 157 N.E. 

758. 117 Ohio St. 227. 

S.C,—Croft V. Hall, 37 S.E.2d 537, 
208 S.C. 187. 

Tenn.—Steil v. City of Chattanooga, 
152 S.W.2d 624, 177 Tenn. 670. 

Tex.—Commercial Standard Ins. Co. 
V. Shudde, Civ.App., 76 S.W.2d 561 
—Tinker v. Yellow Cab Co., Civ. 
App., 74 S.W,2d 521—Dallas Taxi¬ 
cab Co. V. City of Dallas, Civ.App., 
68 S.W.2d 359—Fletcher v. Borde¬ 
lon, Civ.App., 56 S.W.2d 313—Ex 
parte Schutte, 42 S.W.3d 252, 118 
Tex.Cr, 132, 

42 C,J. p 712 not© 75. 

A home mle city has been held to 
have power to enact an ordinance 
requiring the operator of a taxicab 
to furnish a surety bond or insur¬ 
ance policy,—^Beene v. Bryant, Tex. 
Civ..App., 201 S.\V.2d 268. 

44- Tenn.—State ex rel. Johnson v. 

Bates, 30 S.W.2d 248, 161 Tenn. 211. 
ReqniremeiLt not authorized 
N.C.—State v. Gulledge, 179 S.E. 8S3, 
208 N.C. 204. 

Power to regulate traffic mles not 
sufficient 

Charter provisions authorizing city 
commissioners to regulate running of 
automobiles refers to traffic rules, 
and does not authorize city to exact 
security for persons injured by neg¬ 
ligent operation of automobiles.— 
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state V. Bates. 30 S.W.2d 248, 161 

Tenn. 211. 

43. Tenn.—State v. Bates, supra. 

40. N.Yt—Campbell v. Quigley, 215 
N.T.S. 677, 127 Misc. 261. 

47. N.Y.—Campbell v. Quigley, su¬ 
pra. 

48. Miss.—Brogan v. Hosey, 161 So. 
690, 172 Miss. S69. 

N.Y.—Campbell v. Quigley, 215 N.Y.S. 
677, 127 Misc. 261. 

49- Miss.—^Brogan v. Hosey, 161 So. 
690, 172 Miss. 869. 

50- U.S.—Hawkeye Casualty Co. v. 
Halferty, C.C.A.Mo., 131 F.2d 294, 
certiorari denied Halferty v. Ha'wk- 
eye Casualty Co., 63 S.Ct. 533, 318 
U.S. 758, 87 L.Ed. 1131—Commer¬ 
cial Standard Ins. Co. v. Garrett, 
C.C.A.Okl., 70 P.2d 969—Huntington 
Cab Co. V. American Fidelity & 
Cas. Co„ D.C.W.Ta., 63 F Supp. 939, 
reversed on other grounds, C.C.A., 
155 F.2d 117. 

La.—Griffon v. Villia, 120 So. 50, 167 
La. 683. 

Neb.—Petersen v. Beal. 237 N.W. 146, 
121 Neb. 348. 

N.D.—Miller v. State Auto. Ins. 
Ass'n, 21 N.W.2d 621, 74 N.D. 306. 

51- D.C.—^Patrick v. Smith, 45 F.2d 
924, 60 App.D.C. 6. 

Md.—^West V. Sun Cab Co., 154 A. 
100, 160 Md. 476. 

52- Md.—West V. Sun Cab Co., su¬ 
pra. 
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effectuate the statute and it has no authority to 
adopt any regulation which changes the statutory 
liability54 or nullifies a provision of the statute that 
the insurance shall bind the obligors to make com¬ 
pensation for injuries.55 Some of the regulations 
requiring the carrying or filing of liability insurance 
have been regarded as mere declarations of a gen¬ 
eral and uniform policy to be observed by the com¬ 
mission in requiring financial responsibility of an 
applicant for a permit to operate as a motor com¬ 
mon carrier, and in the nature of a rule of proce¬ 
dure. On the other hand, such regulations have 
been held not to be mere rules of procedure which 
the commission may waive,^7 but have the force of 
a statute^S and are substantial provisions which con¬ 
stitute part of the contract between insurer and the 
state for the protection of the public.59 

The power conferred on the commission to de¬ 
cide the question of the financial responsibility of 
an applicant for a permit to operate as a motor 
common carrier on the individual merits, and to 
require that such responsibility be adequate, affords 
no authority to make general regulations governing 
the subjectbut the commission may require, as 
a substitute for such responsibility, that applicant 


shall carry liability insurance,®^ and the require¬ 
ments may include both the amount of the insurance 
it will accept and the financial stability of the in¬ 
surer in lieu of a showing of adequate financial 
responsibility.®^ The commission may require that 
the insurer, issuing the policy, shall be licensed to 
do business in the state,®® and this requirement is 
not fully satisfied by the appointment of an agent 
for the service of process in the state.®4 

b. Purpose of Requirement; Persons Protected 

The primary purpose of requiring a bond, policy of 
insurance, or other security as a condition to the opera¬ 
tion of public service motor vehicles for hire is for the 
protection of the public, by assuring those who are in¬ 
jured, in person or property through the negligent opera¬ 
tion of such vehicles, compensation for the injuries or 
damages sustained. 

The primary purpose of requiring a bond, policy 
of liability insurance, or other security as a con¬ 
dition to the operation of a public service motor 
vehicle for hire on the streets or highways is for 
the protection of the public,®® and to benefit third 
persons, as members of the public, by assuring them 
compensation for injuries to person or property sus¬ 
tained as a result of the negligent or reckless oper- 


53. U S,—Foster v. Commercial 
Standard Ins. Co. of Fort Worth, 
Tex.. CC.A.Kan„ 121 F.2d 117, 

54. U.S —Poster v. Commercial 
Standard Ins. Co. of Fort Worth, 
Tex., supra. 

55. Iowa—BsTgrermont v. Central 
Sur. Ins. Corp., 17 N’.W.2d 840, 
236 Iowa 197. 

56. Conn.—John J. McCarthy Co. v. 
Alsop, 189 A. 464, 122 Conn. 288. 

57. U S.—Commercial Standard Ins. 
Co. V Garrett, C.C.A,Okl., 70 F.2d 
969. 976. 

“Their purpose is to make certain 
that motor carriers operatingr on the 
public highways . . . should at no 
time be without insurance for the 
protection of the public. While the 
commission might rescind such regu¬ 
lations, we doubt that it could waive 
them while they remained in force.” 
—Commercial Standard Ins. Co. v. 
Garrett, supra. 

58. U.S.—Commercial Standard Ins. 
Co. V. Garrett, supra—Huntington 
Cab Co. V. American Fidelity & 
Cas. Co., DC.W.Va., 63 F.Supp 939, 
reversed on other grounds, C.C.A., 
155 F.2d 117. 

W.Va.—^American Fidelity & Casual¬ 
ty Co. V. Big Pour Taxi Co., 163 
S.E. 40. Ill W.Va. 462. 

59. U.S.—Commercial Standard Ins. 
Co. V. Garrett, C.C.A.Okl., 70 F.2d 
969. 


^ GO. Conn.—John J. McCarthy Co. v. 
Alsop, 189 A. 464, 467, 122 Conn. 
288. 

61. Conn.—John J. McCarthy Co. v. 
Alsop, supra. 

6i2. Conn.—John J. McCarthy Co. v. 
Alsop, supra. 

Nature, form, and sufficiency of se¬ 
curity generally see infra § 113. 

63. Conn —John J. McCarthy Co. v. 
Alsop, supra. 

Requirement that surety or insur¬ 
ance company be licensed to do 
business within state generally 
see infra § 113. 

64, Conn.—John J. McCarthy Co. v. 
Alsop, supra. 

Reason for rule 

“Important as it Is that an injured 
party have the right to sue the in¬ 
surer in this state upon a judgment 
obtained here against the insured 
who inflicted the injury, the financial 
responsibility of the insurer is a 
paramount consideration. Substan¬ 
tial safeguards in this respect are af¬ 
forded by the conditions under which, 
only, nonresident and foreign insur¬ 
ance companies are licensed by the 
insurance commissioner to do busi¬ 
ness in this state.”—John J. McCar¬ 
thy Co. V. Alsop, supra. 

65- U.S—Travelers Mut. Casualty 
Co. V. Herman, C.C.A.Neb , 116 P.2d 
151, certiorari denied Herman v. 
Travelers Mut. Casualty Co., 61 S. 
Ct. 842, 313 U S. 564, 85 L.Ed. 1523 
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—Hulett V. Rock Island Motor 
Transit Co., D.C.Mo, 40 F Supp 
213. 

Cal.—Consolidated Shippers v. Pa¬ 
cific Employers Ins. Co, 114 P.2d 
34, 45 CalApp.2d 288, prior opin¬ 
ion 112 P.2d 673. 

D.C.—Stewart v District of Colum¬ 
bia, MunApp., 35 A.2d 247. 

Kan—^Dunn v. Jones, 57 P.2d 16, 143 
Kan. 771. 

Miss.—Commercial Casualty Ins. Co. 
V. Skinner, 1 So.2d 225, 190 Miss. 
533. 

N.J.—Boyle v. Manufacturers’ Lia¬ 
bility Ins. Co., 115 A. 383, 96 NJ. 
Law 380, affirmed 117 A. 925, 97 
NJ.Law 561. 

N.T.—Engelson v. Commerce Casual¬ 
ty Co., 269 N.T.S. 453, 149 Misc. 
886—Sandolovich v. U. S. Fidelity 
& Guaranty Co., 254 N.T.S. 563, 142 
Misc. 463—^Devlin v. New York 
Mut. Casualty Taxicab Ins. Co., 
206 N.TS 365, 123 Misc. 784, modi¬ 
fied on other grounds 210 N.T.S. 57, 
213 App.Div. 152. 

N.D.—^Miller v. State Auto. Ins. 
Ass’n, 21 N.W.2d 621, 74 N.D. 306. 

S.C.—Bryant v. Blue Bird Cab Co, 25 
S.E.2d 489, 202 S C. 456. 

Tex.—Grasso v. Cannon Ball Motor 
Freight Lines, 81 S.W.2d 482, 125 
Tex 154—Elliott v. Lester, Civ. 
App., 126 S.W.2d 756—Commercial 
Standard Ins. Co. v. Shudde, Civ. 
App., 76 S.W.2d 561, error granted. 

Wash.—Knutzen v. Truck Ins. Ex¬ 
change, 90 P.2d 282, 199 Wash. 1. 
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ation of such vehicles®® by financia!ly irresponsible 
owners or operators,just as though the bond or 1 
policy ran to the state for the benefit of the injurei 
person,®® as well as to protect insured from claims 
or judgments against him for such injuries/-^ it 
has also been seated that one of the purposes of the 
requirement is to facilitate the orderly and safe 
conduct of the business of motor carriers.'^'^ 

Under some statutory provisions the protection of 
the security docs not apply to injuries to passen¬ 
gers,particularly interstate passengers, ”2 arxJ does 
not apply to damages to cargo carriedJ^ Under 
other statutes, however, the protection of the se¬ 


curity, such as vrhera it is required for the operation 
of tanicahs, applies to passengers as well as to oth- 
ers.™'* 

c. Yalidity of Requirement in Greneral 

A regu:atjcn re:;uir;ng security by the ewners of 
pub!Fc service vehicles as generaHiy heJd to be constitu- 
; tional and valid. 

j A regulation requiring such a bond, policy of in- 
j surance, or ether security is la:gel\' a matter of leg- 
j islative discretion,’^® is presumed to be fair ai;d rea- 
! sonablej® and. whether by statute or ordinance, is 
[ generally held to be constitutional and valid."" 


66. U.S.—Travelers Mut. Casualty 
Co. V. Herman, C.C.A.Neb., 116 F. 
2d 151, certiorari denied Herman v. 
Travelers Mut. Casualty Co., 61 S, 
Ct. 842, 313 U.S. 564, 85 L Ed. 1523 
—Louis V. Boynton, D.C.Kan., 53 F. 
2d 471. 

Ill—Illinois Casualty Co. v. Krol, 58 
N.E.2d 473. 324 Ill.App. 478. 

Kan.—^Dunn v. Jones, 53 P.2d 918, 
143 Kan. 218, rehearing denied 57 
P.2d 16. 143 Kan. 771. 

Miss.—National Mut. Casualty Co. v. 
Clark, 7 So.2d 800, 193 Miss. 27. 140 
A.L.R. 927. 

N.Y.—Merrill v. Equitable Surety Co. 
of New York, 227 N.Y.S. 266, 131 
Misc. 541. 

N.D.—Miller v. State Auto. Ins. 

Ass’n, 21 N.W.2d 621, 74 N.D. 306. 
Okl.—Utilities Ins. Co. v. Potter, 105 
P.2d 259, 188 Okl. 145, 154 A.L.R. 
512, certiorari dismissed 61 S.Ct. 
804, 312 U.S. 662, 85 L Ed. 1109. 

**Tlie intent of the law is to put 
financial responsibility behind the 
operations of the motor transporta¬ 
tion company as a protection to those 
with whom they do business and the 
public concerned with the safety of 
the public highways being used by 
insured in the conduct of the busi¬ 
ness of a common carrier for hire.” 
—Fidelity & Casualty Co. of New 
York V. Jacks, 165 So. 242, 246. 231 
Ala. 394. 

67. N.Y.—Tulchinsky v. Public 
Service Mut. Casualty Ins. Corpo¬ 
ration, 282 N.Y.S. 944, 245 App.Div. 
3S3. 

Wash.—Sills V. Schneider, 86 P.2d 
203, 197 Wash. 659. 

6S. Kan.—^Dunn v. Jones, 57 P.2d 16, 
143 Kan. 771. 

63. U.S.—Hulett V. Rock Island Mo¬ 
tor Transit Co., D.C.Mo., 40 F.Supp. 
213. 

Tex.—Grasso v. Cannon Ball Motor 
Freight Lines, 81 S.W.2d 482, 125 
Tex. 154—Commercial Standard 
Ins. Co. V. McKissack, Civ.App., 153 
SW.2d 997. 

Necessity for, and sufficiency of, 
judgment see infra i 116. 


f Not primarily for protection of owner ] 

I N.Y.—Green Bus Lines v. O.^ean Ac- > 
cident & Guaranty Corporation, 35 , 
N.E.2d 251, 2S7 N.Y. 309, 162 A.L.R. i 
241—Engelson v. Commerce Cas- ' 
ualty Co., 269 N.Y.S. 453, 149 Misc. . 
886 . j 

70. N.D.—Miller v. State Auto. Ins. ! 
Ass’n, 21 N.W.2d 621. 74 N.D. 306. 

71. U S.—Travelers Mut. Casualty 
Co. V. Herman, C.C.A.Neb., 116 P. 
2d 151, certiorari denied Herman v. 
Travelers Mut. Casualty Co., 61 S. | 
Ct. S42, 313 U.S. 564, 85 L.Ed. 1523, 
construing Kansas statute—Louis 
V. Boynton, D.C.Kan., 53 F.2d 471. 

Passengers of one licensed as com- 
xuon carrier of freight 

U.S.—Travelers Ins. Co. v. Caldwell, 
C.C.A.Ark., 133 F2d 649, certiorari 
denied 64 S.Ct. 35, 320 U.S. 736, 88 
L.Ed. 436. 

72. Kan.—^Herndon v. Daniels, 44 P. j 
2d 207, 141 Kan. 893. 

73. U.S.—Travelers Mut. Casualty 
Co. V, Herman, C.C.A.Neb., 116 i;. 
2d 151, certiorari denied Herman v. 
Travelers Mut. Casualty Co., 61 S. 
Ct. 842, 313 U.S. 564, 85 L.Ed. 1523, 
construing Kansas statute—Louis 
v. Boynton, D.C.Kan., 53 F.2d 471. 

74- U.S.—Travelers Ins. Co. v. Cald¬ 
well, C.C.A.Ark., 133 F.2d 649, cer¬ 
tiorari denied 64 S.Ct. 35, 320 U.S. i 
736, 88 L.Ed. 436. 

D.C.—Stewart v. District of Colum¬ 
bia, Mun.App, 35 A.2d 247. 

Ky.—Maryland Cas Co. v. Baker, 200 
S.W-2d 757, 304 Ky. 296. 

Miss.—National Mut. Casualty Co. v. 
Clark, 7 So.2d 800, 193 Miss. 27, 140 
A.L.R. 927, 

N.Y.—Green Bus Lines v. Ocean Ac¬ 
cident & Guaranty Corporation, 39 
N.E.2d 251, 287 N.Y. 309, 162 A.L.R. 
241. 

Okl.—^Utilities Ins. Co. v. Potter, 105 
P.2d 259, 188 Okl. 145, 154 A.L.R. 
512, certiorari dismissed 61 S.Ct. 
804, 313 U.S. 662, 85 L.Ed. 1109— 
Jacobsen v. Howard, 23 P.2d 185, 
164 Okl. 88. 

S.C.—Croft V. Hall, 37 S.E.2d 537, 208 
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S.C. 187—Bryant v. Blue Bird Cab 
Co., 25 SE.3d 4«:9, 202 S.C. 436. 
Va.—IVorrell v. Worrell. 4 S.E.2d 343, 
174 Va. 11. 

75. Idaho.—Smallwood v. Jeter, 244 
P. 143. 42 Idaho 163. 

La.—New Orleans v. LeBlanc, 71 So. 
248. 130 La. 113. 

7S. U S.—Brashr=‘ar Freight Lines v. 

Hughes, DC.Iil., 26 F Supp. 908. 
N.Y.—Camrhell v Quigley, 215 N.Y.S. 

: 677, 127 Misc. 261. 

' 43 C.J. p 712 note 86. 

As ordinance requiring taxicab op¬ 
erators to obtain, liability insurance 
has been held reasonable. 

Ky.—Commonwealth v. Kelley, 17 S. 

; W.2d 1017, 329 Ky. 722. 
i Mo.—McGill V. City of St. Joseph, 38 
j S.W,2d 725. 225 Mo.App. 1033. 

i 

1 77. U.S.—^Acme Freight Lines v. 
Blackmon, C.C.A.Ga., 131 F.2d 62 
—Brashear Freight Lines v. 
Hughes, D.C.Ill., 26 F.Supp. DOS. 
Ill.—Checker Taxi Co. v. Collins, 151 
N.H 675, 320 HI. 605—Weksler v. 
Collins, 147 N.E. 797, 317 Ill. 132, 
error dismissed 47 S.Ct. 449, 273 

U. S. 779, 71 L.Ed. SS8. 

Ind.—Sprout v. City of South Bend, 
153 N.E. 504, 198 Ind. 563, 49 A L. 

R. 1198, rehearing denied 154 NE. 
369. 1S8 Ind. 563, 49 A.L.R. 1198, 
reversed on other grounds 48 S.Ct. 
502, 277 U.S. 163, 72 L.Ed. 833. C2 
A.L.R. 45, conformed to 162 NE. 
54, 200 Ind. 162. 

I Neb.—Petersen v. Beal. 237 N.W. 146, 

' 121 Neb. 34 S. 

K.Y.—Welch V. Hartnett, 215 N.Y.S. 
540, 127 Misc. 221. 

Ohio—State v. Deckebach, 157 N.E. 

758. 117 Ohio St. 227. 

Tenn.—Chattanooga Dayton Bus Line 

V. Burney. 23 S.W.2d 669, 160 Tenn. 
294. 

Tex.—Beene v. Bryant, Civ.App., 201 

S. W.2d 268—Fletcher v. Bordelon, 
Civ.App., 56 S.W.2d 313, error re¬ 
fused. 

42 C.J- p 713 notes 87, 88. 

Territorial classification of private 
motor carriers 

Statutes classifying private motor 
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Thus such a regulation is not invalid as being un¬ 
constitutional because it does not make the same 
provisions as to furnishing bonds or insurance by 
different classes of motor vehicle carriers,'^^ such as 
because it requires such bond or insurance from 
the owners of taxicabs but does not include in its 
terms jitneys and motorbusses operating along fixed 
routes^Q or other motor vehicles;^® or because it 
requires such bond or security from the owner or 
operator of jitneys or motorbusses and not of taxi¬ 
cabs, rent cars, or other like vehicles or because 
it excludes automobiles privately owned and op crat¬ 
ed,^2 or motor trucks carrying merchandise,S3 or 
streetcars or because it exempts carriers of the 
United States mail;S5 or because it requires a bond 
of the same kind and amount from the operators of 
jitneys and streetcars.S6 A statutory requirement 
of such bond or security is not invalid because un¬ 
der its terms and conditions it is applicable only to 
a particular cityS*^ or only to cities of a certain 

class.ss 

Regulations held invalid. Such a regulation, how¬ 
ever, is invalid and unconstitutional where it impos¬ 
es the requirement of a bond or other security on 
a certain class engaged in motor vehicle transporta¬ 
tion for hire, and exempts others engaged in the 
same business, without justification or reason for 
the classification,®9 or where it permits insurance 
policies, given as security, to be terminated on no¬ 


tice, but requires surety bonds to be continued even 
after one or more recoveries thereon.^® So also, a 
provision making the bond or policy a lien on sched¬ 
uled real estate for an indefinite period, with no 
provision for termination, has been said to be un¬ 
reasonable and void;9i but the invalidity of such 
provision does not affect the validity of the pro¬ 
vision requiring an indemnity bond or insurance 
policy as against injuries, where the two provisions 
are separate and distinct.An ordinance requir¬ 
ing such security is invalid if it is in conflict with 
the state law regulating the same subject matter.®® 

Condition to pay judgment. A regulation requir¬ 
ing the bond to be conditioned to pay final judgment 
rendered against the owner or operator only se¬ 
cures the payment of a liability already existing, and 
is not invalid as creating a new liability®^ or as be¬ 
ing an unwarranted extension of the police pow¬ 
er ;®s or, when contained in an ordinance, it is not 
invalid as being an attempt to create a liability in 
favor of individual strangers against the licensee or 
his sureties, and therefore as being beyond the pow¬ 
er of the municipality.®A statute requiring a bond 
for the payment of judgments and a statute direct¬ 
ing the suspension of an operator’s or chauffeur’s 
license on the nonpayment of a personal injury 
judgment have entirely different purposes and do 
not relate to the same subject matter.®7 


carriers into those who limit opera¬ 
tions to a radius of twenty five miles 
beyond limits of oity in which the 
carrier is domiciled and those who 
operate beyond such radius and re¬ 
quiring the latter to secure a license 
and file a liability bond are not un¬ 
constitutional as arbitrary and un¬ 
reasonable.—Flowers v. Fidelity & 
Cas. Co. of N. T., C.C.A.Kan.. 156 F. 
2d 586. 

78. Ky.—Gross v. Commonwealth, 
75 S.W.2d 558, 256 Ky. 19. 

Okl,—Beverly v. Elam, 162 P 2d 180, 
196 Okl. 15. 

Or.—^Anderson v. Thomas, 26 P.2d 60, 
144 Or. 572. 

79. U.S.—Packard v. Banton, N.T., 
44 S.Ct. 257, 264 IT.S. 140, 68 L.Ed. 
596 

Ill.—People V. Kastings, 138 N.E. 269, 
307 Ill. 92. 

42 C.J. p 713 note 90. 

80. Ill.—^Weksler v. Collins, 147 N.E. 
797, 317 Ill. 132, error dismissed 
47 S.Ct. 449, 273 U.S 779, 71 L.Ed. 
888—People v. Kastings, 138 NE. 
269, 307 Ill. 92. 

81. Tex.—^Auto Transit Co. v. Ft. 
Worth, Civ.App., 182 S.W. 685. 

42 C.J. p 713 note 92. 

82. Tenn.—Memphis v. State, 179 S. 


W. 631, 133 Tenn. 83, L.R.A.1916B 
1151, Ann.Cas.l917C 1056. 

42 C.J. p 713 note 93. 

83. Ill.—People V. Kastings, 138 N. 
E. 269, 307 Ill. 92. 

84- U.S.—Packard v. Banton, N.T., 
44 S.Ct. 257, 264 U.S. 140. 68 L.Ed. 
596. 

42 C.J. p 713 note 95. 

85. Wash.—State v. Ferry Line Auto 
Bus Co., 161 P. 467, 93 Wash. 614— 
State V. Seattle Taxicab, etc., Co., 
156 P. 837, 90 Wash. 416. 

86- U S.—Lutz V. New Orleans, D.C. 
La., 235 F. 978, affirmed 237 F. 1018, 
150 C.C.A. 654. 

42 C.J. p 713 note 97. 

87. Tenn,—Large v. City of Eliza- 
bethton, 203 S.W.2d 907, 185 Tenn. 
156. 

42 C.J. p 714 note 99. 

88. Ill.—Weksler v. Collins, 147 N 
B. 797, 317 Ill. 132, error dismissed 
47 S.Ct. 449, 273 U.S. 779, 71 L.Ed. 
888 . 

42 C.J. p 714 note 1. 

89. Idaho.—State v. Crosson, 190 P. 
922, 33 Idaho 140. 

90. Ill.—People V. Kastings, 138 N. 
E. 269, 307 Ill. 92. 

91. Ill.—Checker Taxi Co. v. Col¬ 
lins, 151 N.E. 675. 320 Ill. 605— 
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Weksler v. Collins, 147 NE. 797, 
317 Ill. 132, error dismissed 47 S. 
Ct. 449, 273 U.S. 779, 71 L.Ed. 858. 

92. Ill.—Checker Taxi Co. v. Col¬ 
lins, 151 N.E. 675, 320 Ill. 605— 
Weksler v. Collins, 147 N.E. 797, 
317 Ill. 132, error dismissed 47 S. 
Ct. 449, 273 U.S. 779, 71 L.Ed. 888. 

93. Mich.—^North Star Line v. City 
of Grand Rapids, 244 N.W. 192, 
259 Mich. 654. 

Tending to create monopoly 

Ordinance requiring operators of 
taxicabs and others to furnish lia¬ 
bility insurance or cash or securi¬ 
ties to insure liability for negligence, 
which ordinance had tendency to cre¬ 
ate monopoly and turn business to 
privileged class without allowing 
personal surety has been held invalid 
where state law regulated same mat¬ 
ter.—State V. Sesseen, 175 S.E. 142, 
206 N.C. 644. 

94. Ark.—Willis v. Ft. Smith, 182 S. 
W. 275, 121 Ark. 606. 

95. Ill.—^Weksler v. Collins, 147 N. 
B. 797, 317 Ill. 132, error dismissed 
47 S.Ct. 449, 273 U.S. 779, 71 L.Ed. 
888 . 

96. Tex.—^Ex parte Bogle, 179 S.W. 
1193, 78 Tex.Cr. 1. 

42 C.J. p 714 note 7. 

97. N.T.—Jones v. Harnett, 286 N. 
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d. Motor Carriers or Veliicles witMn Ee^nire- ^ 
ment j 

The requirement of a bond, policy of !jabi(:ty ir,- . 
surance, or other security from the owners or operators 
of public service motor vehicles generally applies only to ■ 
public motor vehicle carriers and not to private or in- ^ 
terstate carriers, except to the extent that security from 
such carriers is specially required by statute. 

In accordance with the rule that the rcqu;ren:cnt 
of a special license or permit in respect of public ; 
service motor vehicles applies only to persons who ] 
operate such vehicles as public or quasi-public car- j 
riers, discussed supra § 94, the requirement of a ; 
bond, policy of insurance, or other security as a con- '■ 
dition to granting such license or permit generally j 
may be imposed only on a public motor vehicle car¬ 
rier as distinguished from a private motor vehicle 
carrier,^® and may not be imposed on any motor 
vehicle when not transporting either persons or 
property for hire.^^ If the security is required, in 
general terms, for the operation of public service 
motor vehicles in certain cities, it applies to such 
operators as long as they operate within the limits 
of such cities, although they do not run on fixed or 
regular routes;! but if the language of the statute 
requiring the security is limited to motor vehicles 
operating between fixed termini it cannot be re¬ 
quired of vehicles not operating between fixed 
termini or over any regular route.^ 


Prfi’j.v :r czrJric: czrricr. A private contract 
mot'"r carrier is not within a provision requiring 
such security from i mof-r common carrier.3 Un¬ 
der some starures. however, ovhich have been upheld 
as o-a!id and constitutiona:,-^ a private or contract 
motor vehicle carrier :s required to fi-^e, as a condi¬ 
tion to being granted a lictmse to operate his motor 
vehicle as such a carrier, a public liability bond or 
policy*,S although no such b Ji:d is required of spe¬ 
cial carriers and such a statute is not unconstitu¬ 
tional as transforming contract and private carriers 
into common carriers^ A provision, however, 
which requires the dep>osit oi adequate security for 
the remittance to the shipper of all moneys collect¬ 
ed on a collect-on-delivery shipment has been held 
unconstitutional^ and a statutory regulation which 
requires such security of private carriers, but ex¬ 
cepts carriers of certain commodities, has also been 
held unconstitutional.® 

Interstate carriers. A statutory provision requir¬ 
ing motor vehicle carriers to provide insurance or 
indemnity bonds for the protection of persons or 
property carried, as applied to interstate carriers, is 
invalid as imposing a direct burden on interstate 
commerce!® except to the extent that such require¬ 
ment is imposed as a regulation of the use of the 
streets and highways.!! Such a regulation, how- 


T. S. 220, 247 App.Div. 7, affirmed i 

3 N*.E.2(1 455, 271 N.T. 626, reargu- 
meiit denied 4 N.E.2d 422, 272 N.Y. 
510. I 

98. U.S.—Michigan Public Utilities j 
Commij. V. Duke, Mich., 45 S-Ct. 
191, 266 U.S. 570, 69 L.Ed. 445, 36 
A.L.R. 1105. 

Idaho.—Smallwood v. Jeter, 244 P. 
149, 42 Idaho 169. 

Operation within coverage of secur¬ 
ity see infra § 114 d. 

99. U.S.—^American Casualty Co. of 
Reading, Pa., v. Morris, D.C.W.Va., 
51 P.Supp. 889, affirmed, C.C.A., 
Simon v. American Casualty Co. of 
Reading, Pa.. 146 F.2d 208. 

1. Wash.—^Puget Sound Tract., etc., 
Co. V. Grassmeyer, 173 P. 504, 102 
Wash. 482, L.R.A.1918P 469. 

B. Tenn.—State v. McLiemore. 290 
S.W. 386, 55 Tenn. 59. 

3 . D.C.—Bell V. Harlan, 20 F.2d 271, 

57 App.D.C. 255. 

S.C.—State ex rel. Coney v. Hicklin, 
167 S.E. 674, 168 S.C. 440, affirmed 
Hicklin V. Coney, 54 S.Ct. 142, 290 

U. S. 169, 78 L.Ed. 247, 

Operator of automobile for hire at 
hourly rates or on a special charter 
contract is not vrithin a regulation 
requiring the operators of motor ve¬ 
hicles as common carriers to furnish 
adequate financial protection to pat¬ 
rons and the public by indemnity in- 
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surance or financial responsibility 
therefor.—Bell v. Harlan, 20 F.2d 271, 
57 App.D.C. 255. 

4. U.S,—Hicklin v. Coney, SC., 54 

S.Ct. 142, 290 U.S. 169, 78 L.Ed. 
247—^Deppman v. Murray, D.C. 
Wash., 5 F.Supp. 661. 

Cal.—Morel v. Railroad Commission j 
of California, 81 P.2d 144, 11 Cal. | 
2d 4SS. I 

Or.—^Anderson v. Thomas, 26 P.2d i 
60. 144 Or. 572. | 

5. U.S.—Hicklin v. Coney, S.C.. 54 
S.Ct. 142, 290 U.S. 169, 78 L.Ed. 
247—Continental Baking Co. v. 
Woodring, Kan., 62 S.Ct. 595, 286 
U.S. 352, 76 L.Ed. 1155. 81 A.L.R. 
1402—Smith v. Cahoon, Fla., 51 S. 
Ct. 582, 283 U.S. 553, 75 L.Ed. 1264 
—Hindel v. State Farm Mut. Auto 
Ins. Co. of Bloomington, Ill., C-C.A. 
Ind., 97 F.2d 777, certiorari denied 
State Farm Mut. Auto Ins. Co. of 
Bloomington, Ill. v. Hindel, 59 S. 
Ct. 153, 305 U.S. 647, 83 L.Ed. 418 
—^Deppman v. Murray, D.C.Wash., 
5 F.Supp. 661. 

Cal.—Morel v. Railroad Commission 
of California, 81 P.2d 144, 11 Cal. 
2d 4S8. 

Or.—^Anderson v. Thomas, 26 P.2d 
60, 144 Or. 572. 

■^Vyo.—Public Service Commission of 
Wyoming v. Grimshaw, 53 P.2d 1, 
49 Wyo. 158, 109 A.L.R. 534. 
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Bonds by travel bureau or transpor¬ 
tation agents see supra I 46 b (1). 
Municipality is not entitled to op¬ 
erate bus line in another city without 
compliance with reasonable police 
ordinances concerning carrying of 
public liability insurance, since op- 
ei*ating municipality was engaged in 
private or proprietary undertaking. 
—Cleveland Ry. Co. v. Village of 
Xorth Olmsted, 198 X.E. 41. ICO Ohio 
St. 144, 101 A.L.R. 426. 

Indemnity bond, but not policy, re¬ 
quired 

S.C.—State ex rel. Coney v. Hicklin, 
167 S.E. 674, 168 S.C. 440, affirmed 
Hicklin V. Coney, 54 S.Ct. 142, 290 
U.S. 169, 7S L.Ed. 247. 

6m Or.—Anderson v. Thomas, 26 P,2d 
60, 144 Or. 572. 

7- Wyo.—^Public Service Commis¬ 
sion of Wyoming v. Grimshaw, 53 
P.2d 1, 49 Wyo. 15S, 109 A.LR. 534. 

8. Wyo.—^Public Service Commis¬ 
sion of Wyoming v. Grimshaw, 
supra, 

9. U.S.—Smith v. Cahoon, Fla., 51 
S.Ct. 582, 283 U.S 553, 75 L.Ed. 
1264. 

10. U.S.—Liberty Highway Co. v. 
Michigan Public Utilities Commn., 
D.G.Mich., 294 F. 703. 

11. U.S.—Roadway Express v. Mur- 
ray, D.C-Okl., 60 F.2d 293, followed 
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€ver, has been held not to violate federal-aid legis- 

lation.i2 

School bus. A motor vehicle used solely in trans¬ 
porting school children and teachers to and from 
public schools, under some statutes, is not a motor 
carrier within provisions requiring liability insur- 
ance.13 

e. Effect of Requirement 

The requirement of security Is compulsory and pre¬ 
cludes the owner or operator from lawfully operating his 
vehicles as a common carrier if he is unable or unwilling 
to furnish the security. 

A statute requiring a motor carrier to secure lia¬ 
bility insurance or to furnish a bond or other se¬ 
curity before it may be authorized to do business is 
compulsory and not voluntary.^^ Under such re¬ 
quirement the mere fact that an owner or operator 
has a license or permit to operate motor vehicles 
for hire does not permit him to carry passengers for 
hire in such vehicles and, if he is unable or un¬ 
willing to furnish the required bond, policy, or oth¬ 
er security, he may be excluded from lawfully oper¬ 
ating his vehicles as a common carrier on the pub¬ 
lic streets or highways;^® and this rule applies to 
a person who, on the expiration of his original 
bonds, is unable to procure a renewal or new bond. 
Such a regulation, however, does not affect the use 
of the vehicles for private purposes.-i-S 


Injunction. A taxicab or other public service mo¬ 
tor vehicle operator who fails to furnish the re¬ 
quired bond, policy, or other security may be en¬ 
joined from operating his motor vehicles until the 
requirement is complied with;!^^ but if the ordi¬ 
nance or regulation is inequitable, as discriminating 
arbitrarily against such operators, equity will not 
aid in enforcing it,20 and therefore the court may 
refuse an injunction to restrain the operation of 
taxicabs without the coverage provided for if the 
operators execute other good and sufficient securi¬ 
ty. 

§ 112. -Amount 

The amount of the security required of the owner or 
operator of a public service motor vehicle is largely a 
matter of legislative discretion; or the fixing of the 
amount may be left to the discretion of the proper state 
commission. 

The amount of the bond, policy of insurance, or 
other security required of the owner or operator of 
a public service motor vehicle is largely a matter of 
legislative discretionor the amount of the in¬ 
surance or security may be left to the discretion of 
the commission or body having charge of the admin¬ 
istration of such matters.23 It should be in a sub¬ 
stantial amount,24 and may be graded according to 
the number of passengers the motor vehicle is 
equipped to carry ;25 but it must not be wholly un- 
reasonable^s or of a confiscatory and prohibitive 


in Grolbert v. Oklahoma Tax Com¬ 
mission, 60 P.2d 301. 

42 C.J. p 714 note 10. 

12 . Wash.—^Williams v. Denney, 276 
P. 858, 151 Wash. 630. 

13. U.S —^^Vyers v. Hartford Acci¬ 
dent & Indemnity Co., C C A.Ga., 
106 P.2d 958. 

14. Va.—Worrell v. Worrell, 4 S.E.2d 
343. 174 Va. 11. 

15. Wash.—Puget Sound Tract., etc., 
Co. V. Grassmeyer, 173 P. 504, 102 
Wash. 482. L.II.A.191SP 469. 

42 C.J. p 712 note 76. 

16. N.Y.—Engelson v. Commerce 
Casualty Co., 269 N.T.S. 453, 149 
Misc 886. 

Wash.—Hadfield v. Lundin, 168 P. 
516, 98 Wash. 657, D.R.A.1918B 

909, Ann.Cas.l918C 942. 

17. Wash.—Hadfield v. Lundin, su¬ 
pra. 

18. Ill.--Weksler v. Collins, 147 N.E. 
797, 317 Ill. 132, error dismissed 
47 S.Ct. 449, 273 U.S. 779, 71 L.Ed. 
888 . 

19. Neb.—State v Mann, 261 N.W. 
173, 129 Neb. 195. 

20. Ala.—City of Mobile v. Farrell, 
158 So. 539, 229 Ala. 582. 

21. Ala.—City of Mobile v. Farrell, 
supra. 


I City Is not entitled to Injunction 

to restrain operation of taxicab with¬ 
out coverage provided for under ordi¬ 
nance requiring all taxicab operators 
to furnish bond by security company 
or indemnity insurance policy by 
company qualified in state, where 
companies would not insure taxicab 
operators, for no personal reason, if 
operators would execute bond with 
personal sureties.—City of Mobile v. 
Farrell. 158 So 639, 229 Ala. 582, 
followed in City of Mobile v. Nelson, 
158 So. 543, 229 Ala. 687, and City of 
Mobile V. Mouraites, 158 So. 643, 229 
Ala. 588, 

22. Idaho.—Smallwood v. Jeter, 244 
P. 149, 4 2 Idaho 169. 

Amount of liability see infra § 116. 

23. U.S —Travelers Ins. Co. v. Cald¬ 
well, C.C.A.Ark., 133 F.2d 649, cer¬ 
tiorari denied 64 S.Ct. 35, 320 U. 
S. 736, 88 L.Ed. 436. 

Conn.—John J. McCarthy Co. v. Al- 
sop, 189 A. 464, 122 Conn. 288. 
Tax commlssioxx 

Statute requiring taxicab operators 
to furnish bonds or insurances in 
such maximum amounts as tax com¬ 
mission should deem necessary for 
reasonable protection of public has 
been held not unconstitutional as 
giving commission arbitrary power to 
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fix amount of bonds or insurance.— 
Gross V. Commonwealth, 75 S.W.2d 
558, 256 Ky. 19. 

Consent to rednctlon 
Where insurer, in connection with 
application of insured for certificate 
as common earner by motor vehicle, 
filed a binder with corporation com¬ 
mission and subsequently filed lia¬ 
bility policy in amount less than 
binder, acceptance of policy for filing 
by commission and granting of li¬ 
cense applied for was conclusive 
proof that commission consented tc 
reduction in insurance and accepted 
policy as full compliance with the 
law.—Travelers Ins. Co. v. Caldwell, 
C.C.A.Ark., 133 P.2d 640, certiorari 
denied 64 S.Ct. 35, 320 U.S. 736, aS 
L.Ed. 436. 

24. Iowa.—Star Transp. Co. v. M-a- 
son City, 192 N.W. 873, 195 Iowa 
930. 

25. Idaho.—Smallwood v. Jeter, 244 
P. 149, 42 Idaho 169., 

42 C.J. p 714 note 14. 

26. Idaho.—Smallwood v. Jeter, su¬ 
pra. 

Amounts held not unreasonable 
Ordinance requiring' taxicab oper¬ 
ators to carry personal liability in¬ 
surance of not less than ten thou¬ 
sand dollars for injury or death to 
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nature.27 Regulations have been held reasonable 
and valid which require a bond for one thousand 
dollars, conditioned for the continuous and faith¬ 
ful operation of a bus line,28 or which require a 
bond or insurance for twenty-five hundred dollars 
for a motor vehicle carrying passengers for hire ,22 
or which require a bond or insurance for five thou¬ 
sand dollars for each jitney or taxicab operated, 
or which require security in the sum of ten thou- * 
sand dollars against injuries to persons or proper- 
ty,3l or which require the operators of taxicabs, or 
similar motor vehicles, to take out liability insur¬ 
ance to the amount of five thousand dollars for the 
first person injured, or ten thousand dollars for all 
persons injured in a single accident,32 or which re¬ 
quire the bond to be maintained at the original 
amount.33 However, an ordinance which requires 
an indemnity bond of fifty thousand dollars for each 
of four busses, at a cost of twenty-four hundred 
dollars for the bonds alone, is unreasonable and 

void.34 

§ 113. - Nature, Form, and Sufficiency of 

Security 

a. In general 

b. Requiring security by surety or insur¬ 

ance company 

c. Construction and operation of security 

contract 

d. Cancellation or revocation of security 
a. In General 

Power to require security Implies the power to re¬ 


§ 113 

quire good and sufficient security and to establish the 
nature and sufficiency cf the sureties. 

Power to require security implies power to re¬ 
quire good and suincient security's and to establish 
the nature and sufficiency of the sureties.2'5 A reg¬ 
ulation is not invalid because it requires a bond or 
insurance policy and fails to provide for a dcjjosit 
of money or public securities as an alternative.^^ 
On the ether hand, a regulation is invalid as arbi¬ 
trary and unreasonable where it is unnecessarily re¬ 
stricted as to the sureties v;ho may sign the bond 
or security,38 as where it dees not permit persons 
to become sureties whose real estate is encumbered, 
no matter how great the value exceeds the encum- 
brance.39 

A bond given pursuant to a void city ordinance is 
also void and unenforceable,^® and the surety on 
such a bond is not estopped to rely on the invalidity 
of the bond as a defense to an action thereon.'*^ 
Likewise, a bond has been held invalid which fails 
to incorporate into it the provisions of an ordinance 
providing for continuing liability by the suretj%^2 
and, since such a bond constitutes a failure of con¬ 
sideration for a collateral agreement to indemnify 
the surety, in order to induce him to execute the 
bond, the indemnity agreement is also invalid and 

unenforceable.*^^ 

A bond issued by an attorney in fact for several 
individuals whose identity is not disclosed, but who 
severally agree with the subscribers named to in¬ 
demnify them from loss due to the ownership, main¬ 
tenance, or use of the motor vehicle described, has 
been held good as a statutory bond to which the 
surety must respond.'^^ 


one person, and twenty thousand dol¬ 
lars for injury or death to more than 
one person, and two thousand dollars 
property damage for each taxicab, 
has been held not unreasonable.— 
People's Taxicab Co. v. City of Wich¬ 
ita, 34 P.2d 545, 140 Kan. 129. 95 A. 
Li.R. 1218, appeal dismissed 55 S.Ct. 
352, 294 U.S. 691, 79 L.Ed. 1231. 

27. Iowa—Star Transp. Co. v. Ma¬ 
son City. 192 N.W. 873, 195 Iowa 
930. 

42 C.J. p 714 note 16. 

28. Iowa.—Star Transp. Co. v. Ma¬ 
son City, supra. 

29. Mass,—Commonwealth v. The- 
berge, 121 N.E. 30, 231 Mass. 386. 

N.Y.—People v. Martin, 197 N.T.S. 
28, 203 App.Div. 423. affirmed 139 
N.E. 730. 235 N.T. 550. 

30. U.S.—^Lutz V. New Orleans, D.C. 
La., 235 F. 978, affirmed 237 F. 
1018, 150 C.C.A. 654. 

Mich.—Melconian v. Grand Rapids, 
188 N.W. 521, 218 Mich. 397. 

42 C.J. p 715 note 19. 


31. Tex.—Ex parte Parr, 200 S.W. 
404, 82 Tex.Cr. 525. 

32. Miss.—Brogan v. Hosey, 161 So. 
690, 172 Miss. 869, 

Tenn.—Steil v. City of Chattanooga, 
152 S.W.2d 624, 177 Tenn. 670. 

33. La.—New Orleans v. Le Blanc, 
71 So. 248. 139 La. 113. 

34. Iowa.—Star Transp. Co. v. Ma¬ 
son City, 192 N.W. 873, 195 Iowa 
930. 

42 C.J. p 715 note 22. 

35. Pa.—^Wilkes-Barre Jitney Bus 
Ass’n V. Wilkes-Barre, 100 A. 954, 
256 Pa. 462. 

36. Idaho.—Smallwood ▼. Jeter, 244 
P. 149, 42 Idaho 169. 

Neb.—State v, Mann, 261 N.W. 173, 
129 Neb. 195. 

Fersoxial ox coxpoxate security 

(1) A municipality, if within the 
power conferred by legislature, may 
exact the filing of either a personal 
surety bond or a corporate insurance 
bond as a condition to the operation 
of a taxicab on municipal streets.— 
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steil V. City of Chattanooga. 152 S.W. 
2d 624, 177 Tenn. 670. 

(2) An ordinance requiring opera¬ 
tors of taxicabs or other motor ve¬ 
hicles for hire in city to secure lia¬ 
bility insurance or enter into bond 
with personal or corporate surety 
has been held a valid exercise of po¬ 
lice power.—^T\'atkins v. Iseley, 183 
S.E. 365, 209 N.C. 256. 

37- Ill.—^Weksler v. Collins, 147 N. 
E. 797, 31T Ill. 132. 

38- Ill.—People V. Kastings, 138 N. 
E. 269, 307 Ill. 92. 

42 C.J. p 715 note 29. 

39. Ill.—^People v. Kastings, supra. 

40. Cal.—Gresham v. National Cas¬ 
ualty Co., App., 83 P.2d 101. 

41. Cal.—Gresham v. National Cas¬ 
ualty Co., supra. 

42. Ill.—Royal Indemnity Co. v. 
Gray, 7 N.E.2d 358, 289 IllApp. 367. 

43. Ill.—Royal Indemnity Co. v. 
Gray, supra. 

44. Iowa.—Curtis v. Michaelson, 219 
N.W. 49. 206 Iowa 111. 
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Obligee. Where the bond is given for the benefit 
of any person who may suffer an injury by the 
negligent operation of the motor vehicle, as a third 
party beneficiary, it is not necessary to designate an 
obligee by name, but any person so injured whose 
identity becomes definitely established is an obligee 
as though designated in the bond.^® 

Approval. Under some regulations the bond is 
subject to approval by the licensing authorities or 
public service commission as to its execution and 
conformity with the requirements of the regula- 
tion,46 except in so far as the law makes unneces¬ 
sary the approval of a surety company which has 
complied with the law applicable to such compa- 
nies.47 A public service commission which has 
been empowered to approve such bonds or policies 
may approve only a bond or policy which complies 
with the statutory requirements,^^ and, whether the 
legislature was wise or unwise in prescribing the 
kind of bond or policy it did prescribe, no repetition 
of approval by the commission of other kinds can 
change the law.'^^ 

Further security. Where the sureties on a bond 
are found to be insufficient, further sureties may be 
required and a provision that the secretary of 
•state may require a new bond or policy if in his 
judgment, for any good cause, the existing bond or 
-policy is insufficient is not arbitrary, as providing 
no standard, since the determination of the suffi¬ 
ciency of the bond in such a case is a ministerial 
and not a legislative function.®! 

A competing carrier cannot question the sufficien’- 


cy of the security required, as such security is not 
for the benefit of such carrier, nor does it in any 
way affect the competing carrier’s rights or liabil¬ 
ity.®^ 

b. Requiring Security by Surety or Insurance 
Company 

(1) In general 

(2) Ability to procure bond or insurance 
(1) In General 

It may be required that the bond op security be fur¬ 
nished by a surety or insurance company licensed to do 
business within the state. 

It has been held that a requirement that the bond 
must be furnished by a surety company is unrea¬ 
sonable and void where it is difficult to secure a 
bond from such a company.®^ Under most statutes, 
however,' the provision for such a bond or security 
is not unconstitutional or invalid by reason of the 
fact that it requires the bond to be furnished by a 
surety or insurance company licensed to do business 
in the state,without a provision for substitutes of 
any kind,®® particularly where it is not shown that 
there are no such companies authorized to do busi¬ 
ness in the state,®® the presumption being that such 
bonds are obtainable,®7 and particularly where those 
objecting do not show that they could obtain indi¬ 
vidual sureties.®® 

Compliance with requirement. The requirement 
of a bond by a surety company is not complied with 
by assigning to the state, for the benefit of persons 


-45. N.T.—^Merrill v. Equitable Sure¬ 
ty Co. of New York, 227 N.Y.S. 
266, 131 Misc. 541. 

-40. Iowa.—Curtis v. Michaelson, 219 
N.W. 49, 206 Iowa 111. 

.Ea—^New Orleans v. Le Blanc, 71 So. 
248, 139 La. 113. 

.N.D—Rosedal v. Harding-, 252 N.W. 
884, 64 N.D. 431. 

■Tenn.—Large v. City of Elizabethton, 
203 S.W,2d 907, 185 Tenn. 156. 
Condition of approval 

State railway commission’s order 
requiring insurer writing automo- 
'bile liability policies covering taxi¬ 
cabs to have surplus of at least three 
hundred thousand dollars as condi¬ 
tion precedent to commission's ap¬ 
proval of policies has been held a 
valid exercise of commission's power. 
-—State V. Mann, 261 N.W. 173, 129 
Neb. 195. 

-47. La.—^New Orleans v. Le Blanc, 
71 So. 248, 139 La. 113. 

-48. Iowa.—Curtis v. Michaelson, 219 
N.W. 49, 206 Iowa 111. 


N.D.—Rosedal v. Harding, 252 N.W. 

884, 64 N.D. 431. 

Dnty to approve 

Board of railroad commissioners 
under some statutes has the statu¬ 
tory duty to approve only a policy 
conditioned that insurer agrees to 
guarantee payment of any loss or 
damage to property or death or in¬ 
jury to persons resulting from neg¬ 
ligence of carrier and making insurer 
directly liable to holder of a final 
judgment against carrier for full 
amount thereof, not exceeding 
amount of policy—Miller v. State 
Auto. Ins. Ass'n, 21 NW.2d 621, 74 
ND, 306. 

49. Kan—Dunn v. Jones, 57 P.2d 
16, 143 Kan. 771. 

50. Mass.—Commonwealth v. Slo¬ 
cum, 119 N.E. 687, 230 Mass. 180. 

51. Ill.—Weksler v. Collins, 147 N. 
B. 797, 317 IlL 132. 

52. Vt.—re James, 129 A- 176, 98 
Vt. 477. 

53. Pa.—^Wilkes-Barre Jitney Bus 
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Ass'n V. Wilkes-Barre, 100 A. 954, 
256 Pa. 462, 459. 

42 C.J. p 715 note 37. 

54. U.S.—Sprout v. City of South 
Bend, Ind, 48 S.Ct. 502, 277 U.S. 
163, 72 L.Ed. 833, 62 A.L R. 45. 

Ala.—Farrell v. City of Mobile, 156 
So 635, 229 Ala. 294. 

Ark.—^Hester v. Arkansas R. Com¬ 
mission, 287 S.W. 763, 172 Ark. 
90. 

Conn.—^University Overland Express 
V. Alsop, 189 A. 458, 122 Conn. 275 
Wash.—Hadfield v. Lundin, 168 P. 
516, 98 Wash. 657, L.R.A.1918B 909, 
Ann.Cas.l918C 942. 

42 C.J. p 715 note 38. 

55, Wash.—State v. Seattle Taxicab 
& Transfer Co.. 15'6 P. 837, 90 
Wash 416. 

58, Wash.—State v. Seattle Taxicab 
& Transfer Co., supra. 

57. Wash.—State v. Seattle Taxicab 
& Transfer Co., supra. 

58. U.S.—Lutz V. New Orleans. D.C. 
La., 235 P. 978, affirmed 237 F 
1018, 150 C.C.A. 654. 
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injured, a liability bond indemnifying the motor 
carrier against liability for damages, written by an 
insurance company which is not authorized to write 
the kind of bond required by statute,and such as¬ 
signment cannot be accepted as a substitute for the 
bond required by the statute.^0 

The term ''insurance company^^ as used in such 
a requirement includes any indemnity insurance 
company which is authorized to do business in the 
■state,®^ and also includes an automobile insurance 
exchange which, although not incorporated, is or¬ 
ganized for insurance purposes.®^ 

(2) Ability to Procure Bond or Insurance 

The mere fact that a particular owner or operator Is 
unable to procure the prescribed bond or policy does not 
make the requirement thereof unreasonable or unconsti¬ 
tutional. 

The requirement of a bond by a surety company 
or a policy of insurance is not rendered unreason¬ 
able or unconstitutional, and therefore unenforce¬ 
able, by reason of the fact that a particular owner 
•or operator is unable to procure such a bond or se- 
■curity,®^ as where he is financially not responsible, 
or is unable to deposit sufficient cash or collateral, 
or where no insurance company will give him insur¬ 
ance coverage,^® or no surety company will write 
such a bond for him or for any person engaged in 
a business similar to that which he carries on.®*^ 
The fact that bond or insurance companies will not 
give certain taxicab operators bond or insurance 
coverage does not permit the ordinance or regula¬ 
tion requiring such security to be changed by a 


court, so as to permit the substitution of a different 
bend or security.-^ 

E^ezi cf cost The requirement of a bond or pol¬ 
icy by a surety or insurance company is not ren¬ 
dered unreasonable or invalid hy the fact that the 
cost of procuring such a bond or insurance will be 
very expens:cr that the particular business will 
not stand the expense of a surety company bond.*® 

c. Construction and Operation of Security Con¬ 
tract 

(1) In general 

{2j Nature of rights and liabilities 
(1) In General 

General rules apply as to the construction and opera¬ 
tion of the bond, policy of insurance, or other security 
furnished by owners or operators of public service ve¬ 
hicles. 

A bond or policy' of liability insurance deposited 
as security for the operation of public service motor 
vehicles should be construed with reference to the 
purpose for which it was given,should be given 
a reasonable construction in its entirety,”^ and, in 
case of doubt or ambiguity, should be given a con¬ 
struction favorable to insuredJS The surety on 
such an indemnity bond cannot invoke the strict 
rules which the courts and statutes have devised for 
the protection of gratuitous suretics.^-^ 

Provisions on margin, back, or attached slip. 
Conditions, provisions, and stipulations indorsed on 
the back of a policy, written in the margin, or con¬ 
tained in a rider, should be construed in connection 
with, and as a part of, the rest of the policy, *^5 and 


-'59. Wash.—^Hadfield v. Lundin, 168 
P. 516. 98 Wash. 657, L.R.A.1918B 
909, Ann.Cas.lSlSC 942. 

*60, Wash.—Hadfield v. Lundin. su¬ 
pra. 

61. Ind.—Sprout v. South Bend, 153 
N.E. 504, 198 Ind. 563. 

42 C.J. p 716 note 47. 

‘62. Wash.—State v. Kuykendall, 205 
P. 392. 119 Wash. 235. 

42 C.J. p 716 note 48. 

• 63. Ark-—^Hester v. Arkansas R. 
Commission, 287 S.W. 763, 172 Ark. 
90. 

Miss.—Brogan v. Hosey, 161 So. 690, 
172 Miss. 869. 

42 C.J. p 716 note 50. 

-64. Wash.—State v. Seattle Taxicab, 
etc., Co., 156 P. 837. 90 Wash. 416. 
•66. U S.—Lutz V. New Orleans, D.C. 
La., 235 P. 978, affirmed 237 F. 1018, 
150 C.C.A. 654. 

»se. Ala—City of Mobile v. Farrell, 
158 So. 539, 229 Ala. 582, followed 
in City of Mobile v. Nelson, 158 So. 
543, 229 Ala. 587, and City of Mo¬ 


bile V. Mouraites. 158 So. 543, 229 
Ala, 588, 

67. Wash.—^Haddeld v. Lundin, 168 
P. 516, 98 Wash. 657, L.R.A.191SB 
909, Ann.Cas.l918C 942, 

68. Ala.—City of Mobile v. Farrell, 
158 So. 539, 229 Ala. 5S2, followed 
in City of Mobile v. Nelson, 158 
So. 543, 229 Ala. 587, and City of 
Mobile V Mouraites, 15S So. 543. 
229 Ala. 588. 

69. Idaho.—Smallwood v. Jeter, 244 
P. 149, 42 Idaho 169. 

N.Y.—People v. Martin, 197 N.T.S. 28, 
203 App Div. 423, affirmed 139 N.E. 
730, 235 N.T. 550. 

42 C J. p 716 note 54. 

Unreasonable amount see supra § 

112 . 

70. Ark.—Hester v. Arkansas R. 
Com., 287 S.W. 763, 172 Ark. 90. 

Tex.—^Dallas Taxicab Co. v. City of 
X Dallas. Civ.App., 68 S.W.2d 359. 

71. S.D.—^Hipp V, Prudential Cas¬ 
ualty & Surety Co, of St. Louis, 
Mo.. 244 N.W. 346, 60 S.D. 300. 
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Tenn.—Earheart v. Hazlewood Bros., 
15 Tenn.App. 454. 

Purpose of bond or policy see supra 

§ 111 . 

72. N.C.—^Manheim v. Virginia Sure¬ 
ty Co., 3 S.E.2d 16, 215 N.C. 693. 

S.D.—Hipp V. Prudential Casualty & 
Surety Co. of St. Louis, Mo., 244 
N.W. 346, 60 S.D. 300. 

73. N.J.—Zelher v. Commonwealth 
Casualty Co., 150 A. 243, 106 N.J. 
Law 611—Connell v. Common¬ 
wealth Casualty Co., 115 A. 352, 96 
N.J.Law 610. 

Most strongly against insurer 
N.Y.—^Bleimeyer v. Public Service 
Mut. Casualty Ins. Corporation, 165 
N.E. 286, 250 N.Y. 264. 

Okl.—^Utilities Ins. Co. v. Potter, 105 
P.2d 259, ISS Okl. 145, 154 A.L.R. 
512, certiorari dismissed 61 S.Ct. 
804, 312 r.S. 662, 85 L.Ed. 1109. 

74. Cal.—Bond v. Holloway. 188 P. 
577, 45 Cal.App. 634. 

42 aJ. p 717 note 91. 

75 . U.S.—Associated Indemnity Cor- 
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in case of inconsistency or irreconcilable conflict 
the provisions of the indorsement or rider will con¬ 
trol.'^® 

Construction with statute. The statute or ordi¬ 
nance requiring and regulating the depositing of a 
bond or policy of insurance, as security, generally 
should be construed in connection with, and as a 
part of, the bond or policy'^'^ and should be given a 
reasonable construction;*^® but if there is an incon¬ 
sistency or irreconcilable conflict between them the 
provisions or requirements of the statute usually will 
control,*^® irrespective of any restrictions written in 
the bond or policy.®® The statute should be con¬ 
strued in its entirety®^ and in view of the purpose 
of the legislature to furnish the public uniform pro¬ 
tection,®2 and should be strictly construed as being 
in derogation of the common law,®® and, in case of 
doubt, should be construed most favorably to the 
public and beneficiaries.®^ An ordinance requir¬ 
ing all jitney licensees to be covered by liability in¬ 
surance, and which provides a minimum of protec¬ 
tion for the public, has been held not to have a re¬ 
strictive effect on a policy procured in compliance 
therewith,®® particularly where the policy is so clear 
as to prevent the resort to extraneous aids to con¬ 
struction.®® 


Bond conditioned for payment of taxes and pen¬ 
alties. A bond conditioned on the payment of the 
motor carriers’ taxes and penalties, should be con¬ 
strued, in case of ambiguity, in accordance with the 
usual rules relating to the interpretation of con¬ 
tracts,®*^ and an arbitrary and strictly literal inter¬ 
pretation of the words “taxes and penalties in¬ 
curred” should not be given.®® 

(2) Nature of Rights and Liabilities 

Under the bond or policy, the public has statutory 
rights which cannot be impaired by stipulations between 
the Immediate parties to the security contract. As be¬ 
tween insurer and insured, the insu-er’s liability is con¬ 
tractual, and, depending on the terms of the bond or 
policy, is either against loss or against liability. 

Under a bond or policy of insurance furnished by 
an owner or operator of public service vehicles, the 
public has statutory rights®® which cannot be im¬ 
paired by a stipulation between the immediate par¬ 
ties to the security contract;®® and provisions af¬ 
fecting the interests of the third party beneficiaries 
may not be incorporated into the contract unless au¬ 
thorized by statute.®^ As between insurer and in¬ 
sured, insurer’s liability is contractual,®2 but as to 
third persons falling within the protection of the 
statute insurer stands in the shoes of insured.®® 


poration v. Bunney, C,C.A.Wash„ 
137 P.2d 1. 

N.y.—Ontra v. Automobile Ins. Co. of 
Hartford, Conn., 44 N.T.S.2d 838 
7G. S.D.—^Hipp V. Prudential Casual¬ 
ty & Surety Co. of St. Louis, Mo., 
244 N.W. 346, 60 S D. 300. 

Veliicle covered 

Or.—^Duffy v. Oregon Automobile Ins. 

Co., 21 P.2d 211, 142 Or. 698. 

S.D.—Hipp V. Prudential Casualty & 
Surety Co. of St. Louis, Mo., 244 
K.W. 346, 60 S.D. 300. 

77. U.S.—Acme Freight Lines v. 
Blackmon. C.CA.Ga., 131 P.2d 62 
—^American Alliance Ins. Co. v. 
Brady Transfer & Storage Co., C.C. 
A.Iowa, 101 P.2d 144. 

Ala.—Watkins v. Reinhart, 9 So.2d 
113, 243 Ala. 243. 

Iowa.—Savery v. Kist, 11 N.W.2d 23. 
234 Iowa 98. 

Kan—^Dunn v. Jones, 53 P.2d 918, 
143 Kan. 218, rehearing denied 57 
P.2d 16. 143 Kan. 771. 

N.C.—Manheim v. Virginia Surety 
Co.. 3 S.E.2d 16, 215 X.C. 693 
Okl.—Enders v. Longmire, 67 P.2d 
12, 179 Okl. 633—Jacobsen v. How¬ 
ard, 23 P.2d 185, 187, 164 Okl. 88. 
Tex.—Commercial Standard Ins. Co. 

V. Philpot, Civ.App., 82 S.W.2d 681. 
Statute as not part of policy 

Statute requiring motor vehicle 
carriers to carry liability insurance 
has been held not to restrict liabil¬ 
ity of insurer to injured person un¬ 
der indemnity policy insuring auto¬ 


mobile owner against liability for in¬ 
jury to any person in use and opera¬ 
tion of vehicles described therein, 
which was issued pursuant to stat¬ 
ute but contained none of statutory 
qualifications —Car & General Ins 
Corporation v. Novodoczky, 200 N.E. 
83, 101 Ind.App. 509. 

78. Idaho.—Smallwood v. Jeter, 244 
P. 149, 42 Idaho 169. 

“Less” read as “more” 

Word “less” will be read as “more*’ 
in statutory provision classifying 
vehicles according to number of pas¬ 
sengers for auto transportation com¬ 
panies’ insurance or bond, thus giv¬ 
ing a sensible graduated classifica¬ 
tion as apparently intended.—Small¬ 
wood V. Jeter, supra. 

79. Okl.—Enders v. Longmire, 67 P. 
2d 12. 179 Okl. 633. 

80. U.S.—Foster v. Commercial 

Standard Ins. Co. of Fort Worth, 
Tex., C.C.A.Kan., 121 P.2d 117. 

Wis—Rusch V. Mielke, 291 N.W. 300, 
234 Wis. 380. 

81. S D.—^Hipp V. Prudential Casual¬ 
ty & Surety Co. of St. Louis, Mo., 
244 N.W. 346, 60 S.D. 300. 

82. S.D —Hipp V. Prudential Casual¬ 
ty & Surety Co. of St. Louis, Mo., 
supra. 

83. Ga.—Russell v. Burroughs, 188 
SE 451, 183 Ga 361. 

84. Tex.—Commercial Standard Ins. 
Co. V. Caster, Civ.App., 59 S.W.2d 
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931, reversed on other grounds 
Norton v Caster, 81 S.W.2d 487,. 
125 Tex. 48 

Wash.—Stusser v. Mutual Union Ins. 
Co., 221 P. 331, 127 Wash. 449. 

85. Minn.—Board of Trade Livery 
Co. V Georgia Casualty Co., 200 N. 
W. 633, 160 Minn. 490, 40 A.L.R. 
678. 

86. Minn—Board of Trade Livery 
Co. V. Georgia Casualty Co , supra. 

87. Iowa.—State ex rel. Board of 
Railroad Com’rs v. U S Fidelity 
& Guaranty Co., 266 N.W. 501, 221 
Iowa 880. 

Construction of: 

Bonds generally see Bonds §§ 38- 
43. 

Contracts generally see Contracts 
§§ 294-327. 

88. Iowa.—State ex rel. Board of 
Railroad Com’rs v. U. S. Fidelity 
& Guaranty Co., supra. 

89. N.J.—Leitner v. Citizens Cas. Co. 
of N. T., 52 A.2d 687, 135 N.J.Law 
608, 171 A.L.R. 546. 

90. N.J.—Leitner v. Citizens Cas^ 
Co. of N. Y., supra. 

91. N.J.—Leitner v. Citizens Cas. Co. 
of N. Y., supra. 

92. Ala.—^Watkins v. Reinhart, 9 So. 
2d 113, 243 Ala. 243—Service Stages 
V. Central Surety & Insurance Co.» 
165 So. 248, 231 Ala. 417. 

93. Ala.—^Watkins v. Reinhart, 9 So. 
2d 113, 243 Ala. 243. 
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In accordance with the distinction between '“in- ] 
demnity” and “loss” generally, as discussed in In- ; 
demnity § 3, and between insurance against less or 
damage and insurance against liability, discussed in 
Insurance § 24, if a motor carrier's statutory bond 
or policy is against the condition of being liable for 
loss or damage it is regarded as a “liability con- ' 
±ract,”94 but if it is against established loss or dam- ! 
age resulting from the final enforcement of liability, 
it is regarded as an “indemnity contract 5 and un- ' 
der some statutes the operators of public service ve¬ 
hicles are required to procure liability insurance i 
rather than indemnity insurance.^ 6 \ 

) 

A policy containing an agreement to indemnify a I' 
taxicab company, or similar motor vehicle carrier, j 
for liability for damages for bodily injury, includ- I 
ing death, caused by accident and arising out of the ; 
ownership, maintenance, or use of a taxicab or sim- j 
ilar motor vehicle, is not a “general public liability 
policy,”9'^ nor is it a general “accident policy” or a 
“peace bond, 8 nor is it intended as indemnity 
against liability for the personal conduct of em¬ 
ployees not engaged in operating one of the listed 
automobiles as a taxicab and, where the policy 
excludes certain liabilities which do not diminish 
the import of its plain language, such as liability for 
injuries to the employees of the company, it indem¬ 
nifies the company only for liability arising out of 
the operation of its taxicabs in the usual business of 
serving its patrons in transportation for hire^ and 


r.-.t f:.r huhi'ity ':uder the doctrine of respondeat 

d. Cancellation or Bevocatiozi of Security 

A cf Frtsura-ce gavsr. as security for the opera- 

tiicr. cf a pubHc service srotop veh'cle P'lay be canceled 
if nctxe thereef Is s.vsn ir. the time and manner re¬ 
quired by the statute. 

The rules relating to the cr.ncehuticn of insurance 
policies g.-nerab.y, as discussed in Insurance 443- 
466, apply to the cancebation of a p'dicy cf iicdem- 
nity or lirdhlity insurance Jeposiied as securin' for 
the operation of a public service motor vehicle, such 
as, where the policy is canceled by insurer, with re¬ 
spect to the requisites and sufficiency of the notice 
of cancellation.^ Under some statutes, if insurer 
desires to cancel or revoke such a policy, notice of 
such cancellation must be given to the division of 
motor transportation, municipality, or other proper 
public authorities, in the time and manner pre¬ 
scribed by the statute ^ and, if notice of cancellation 
is not given for the period of days required by the 
statute, the policy remains in full force and effect.® 
In order to effect a cancellation as between insurer 
and the state, a written notice to insured is unnec¬ 
essary® although such notice is required by the pol¬ 
icy' as between insurer and insured.*^ A release 
given by a taxicab operator to insurer does not ab¬ 
rogate the statutory requirement that the notice of 
cancellation be given a certain number of days pri¬ 
or to the date of cancellation® and does not affect 
the rights of the public.® 


94. Kan.—Twicholl v. Hetzel, 64 P. 
2d 557, 145 Kan. 139—Dunn v. 
Jones, 53 P.2d 918, 143 Kan. 218, 
rehearing* denied 57 P.2d 16, 143 
Kan. 771. 

Policy to pay final judgment 

A policy issued to a motor vehicle 
carrier providing insurer wohld pay 
to assured the amount of any final 
judgment for damages rendered 
against assured for injury from neg¬ 
ligent operation, hut further provid¬ 
ing that the coverage should be ex¬ 
tended to cover in accord with a city 
ordinance and the state statutes, has 
been held not a contract of mere in- 
4 iemnity, but one of direct liability 
to a pe son so injured.—White v. 
Kane, 192 N.W. 57, 179 Wis. 478. 

95. Kan.—Twichell v. Hetzel, 64 P. 
2d 557, 145 Kan. 139—Dunn v. 
Jones, 53 P.2d 918, 143 Kan. 218, 
rehearing denied 57 P.2d 16, 143 
Kan 771. 

-96. Tex.—American Fidelity & Cas¬ 
ualty Co. V. Williams, Civ.App., 34 

S.W.2d 396, error refused. 

97. Miss.—^National Mut. Casualty 
Co. V. Clark, 7 So.2d 800, 193 Miss. 
27, 140 A.L.R. 927. 


98. Miss.—^National Mut. Casualty 
Co. V. Clark, supra, 

99. Miss.—^National Mut. Casualty 
Co. V. Clark, supra, 

1. Miss.—^National Mut. Casualtj’ 

Co. V. Clark, supra, I 

2. Miss.—^National Mut. Casualty 
Co. V. Clark, supra, 

3. U.S.—Commercial Standard Ins. 
Co. V. Garrett. C.C.A.Okl., 70 F.2d 
969. 

Time of taking effect 

Statement in notice of cancellation 
of motor carrier's liability insurance 
policy that notice was effective as of 
date thereof, rather than twenty days 
after its receipt by state corporation 
commission, has been held not to 
vitiate notice where commission has 
properly disregarded statement as 
surplusage and treated the notice as 
effective after twenty days.—Com¬ 
mercial Standard Ins. Co. v. Garrett, 
supra. 

Evidence of notice 

Photostatic copy of state corpora¬ 
tion commission’s letter to motor car¬ 
rier’s liability insurer, ackno-wledg- 
ing receipt of notice of cancellation 
of policy, has been held not evidence 
of required written notice of can¬ 
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cellation.—Commercial Standard Ins. 
Co. V. Garrett, supra. 

4- JC.J.—Leitner v. Citizens Cas. Co. 
of X. T., 62 A.2d 6S7, 135 N.J.Law 
608, 171 A.D.E, 546. 

The porpose of the required notice 
to municipality of revocation of in¬ 
demnity insurance coverage of a pol¬ 
icy issued to taxicab operator under 
statute requiring consent of munici¬ 
pality in which taxicab is operated 
before taxicab may he operated, and 
requiring filing of indemnity policy 
with municipal clerk before consent 
may be had, is to apprise the local 
authorities, representing the public, 
of the fact of the annulment of the 
insurance and thus to insure ade¬ 
quate protective measures.—Deitner 
V. Citizens Cas. Co. of N. T., supra. 

5. Ky.—Maryland Cas. Co. v. Baker, 
200 S.W.2d 757, 304 Ky. 296. 

6. U.S.—Comm^ercial Standard Ins. 
Co. V. Garrett, C.C.A.Okl., 70 F.2d 
969. 

7. U.S.—Commercial Standard Ins. 
Co. V- Garrett, supra. 

a. Ky.—Maryland Cas. Co. v. Baker, 
200 S.W.2d 757, 304 Ky. 296. 

9. Ky.—Maryland Cas. Co. v. Baker, 
supra. 
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§ 114. - Operation Covered by Security 

a. In general 

b. Operation by owner or others 

c. Territorial limitations 

d. Motor vehicles within coverage 

a. In General 

Liability under a bond op policy of liability insurance 
of a motor carrier applies only to injuries or damages 
which occur while the motor vehicle is being operated in 
accordance with the terms of the security. 

Liability under a bond or policy of insurance ap¬ 
plies only to injuries or damages which occur while 
the motor vehicle i-s being operated in accordance 
with the terms of the security,^0 and only while it 
is being operated in the course of the motor car¬ 
rier's business as such,^i for a purpose or use speci¬ 
fied in the security,or, where the bond or policy 
so provides, while it is being operated pursuant to 
the certificate of convenience and necessity.13 

Conversely, the coverage of the bond or policy 
does not apply where the motor vehicle is not be¬ 


ing operated in accordance with the terms of such 
security,as where it is operated beyond the range 
of the owner’s or operator’s authority under 
his license or permit to engage in the business of 
a motor vehicle carrier,such as for a com¬ 
mercial, social, or personal purpose outside the 
operations covered by the permit.^® Liability of 
insurer also does not apply to an operation or use 
of the motor vehicle which is expressly exclud¬ 
ed from the coverage of the bond or policy, 
unless such exclusion is contrary to the statute.i^- 
A bond or policy conditioned to cover injuries aris¬ 
ing from the negligent operation of a jitney does 
not cover injuries which occur at a time when the 
vehicle is not being used as a jitney;^9 and security 
against liability for injuries caused by operation as 
a motor carrier of freight does not cover an opera¬ 
tion for the transportation of passengers,^^ and does 
not extend to injuries caused by a taxicab operated 
by insured,2i particularly where such passenger cov¬ 
erage is expressly excluded.^^ 


10. Mo.—Prohoff V. Casualty Recip¬ 
rocal Exchange, App, 113 S.W.2d 
1026. 

42 C.J. p 716 note 56. 

“Pot hire” aperations 
Wash,—L. J. Dowell, Inc. v. United 
Pacific Casualty Ins. Co., 72 P.2d 
296, 191 Wash. 666. 

11. U.S.—Hawkeye Casualty Co v. 
Halferty, C.C.A.Mo., 131 P.2d 294, 
certiorari denied Halferty v. Hawk- 
eye Casualty Co., 63 S Ct 533, 31S 

U. S. 758, 87 LEd. 1131. 

Va—Sordelett v. Mercer, 40 S E.2d 
289, 185 Va. 823. 

12. N.T.—Travelers Indemnity Co. 

V. Service Lines, 290 N.T.S 440, 160 
Misc. 646. 

Transportation of tenants 

Automobile liability policy whose 
coverage was restricted to use of 
bus for transportation of tenants be¬ 
tween designated apartments and 
neighborhood subway station has 
been held to cover use of bus for 
carriage of tenants other than ten¬ 
ants of designated apartments.— 
Travelers Indemnity Co. v. Service 
Lines, supra. 

13. Mo.—Prohoff V. Casualty Recip¬ 
rocal Exchange, App., 113 S.W.3d 
1036. 

^'Pursuant,” as used in such a pol¬ 
icy, means acting or done in conse¬ 
quence of the permit of convenience 
and necessity and in the prosecution 
of the business authorized therein.— 
Hawkeye Casualty Co. v. Halferty, 
C C.A.MO, 131 P.2d 294, certiorari 
denied Halferty v. Hawkeye Casualty 
Co , 63 S.Ct. 533, 318 U.S. 758, 87 L.Ed. 
1131. 

14. N.C.—Plythe v. Eastern Caro- ; 


lina Coach Co., 143 S.E. 865, 195 N. 
C. 777. 

Special trip 

Indemnity insurance covering bus 
while operating on schedule has been 
held inoperative, where collision oc¬ 
curred while bus was making special 
trip.—Plythe v. Eastern Carolina 
Coach Co., supra. 

15. U.S —^Associated Indemnity Cor¬ 
poration V. Bunney, C.C.A.Wash., 
137 P.2d 1—Travelers Ins. Co v. 
Caldwell, C.C.AArk., 133 P 2d 649— 
Hawkeye Casualty Co. v. Halferty, 
C.C.A.Mo., 131 P.2d 294, certiorari 
denied Halferty v. Hawkeye Cas¬ 
ualty Co , 63 S.Ct. 533, 318 U.S. 758, 
87 L.Ed. 1131—Poster v. Commer¬ 
cial Standard Ins. Co. of Ft. Worth, 
Tex., C.C.A.Kan.. 121 F.2d 117. 

Kan.—Smith v. Republic Underwrit¬ 
ers, Waco, Tex., 103 P.2d 858, 152 
Kan. 305. 

N.H—^American Fidelity Co. v. Pro- 
vencher, 3 A.2d 824, 90 NH. 16. 
Territorial limitations see infra sub¬ 
division c of this section. 

16. U.S.—Poster v. Commercial 

Standard Ins. Co. of Ft. Worth, 
Tex., CCA.Kan,, 121 P.2d 117. 

Kan.—Smith v. Republic Underwrit¬ 
ers, Waco, Tex., 103 P.2d 858, 152 
Kan. 305. 

Extended trip to attend rodeo 
Kan.—Schoonover v. Clark, 130 P.2d 
619, 155 Kan. 835. 

17. U.S.—Travelers Ins. Co. v. Cald¬ 
well, C.C.A.Ark, 133 P.2d 649. 

Tenn.—^Holland v. Morrison, 14 Tenn. 
App. 73. 

18. Iowa—Savery v. Kist, 11 JN'.W. 
2d 23, 234 Iowa 98. 
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Insurance on trailer 
A provision in statutory liability 
policy on truck trailer that policy did 
not apply while trailer was used with 
automobile not covered by like insur¬ 
ance in same company did not re¬ 
lieve company of liability for amount 
of judgment against insured for 
property damage and personal in¬ 
juries caused by truck, covered by 
another company’s liability policy^ 
and trailer crashing into cafS, al-. 
though trailer was not being oper¬ 
ated in insured's business as public 
hauler under permit granted by state 
commerce commission —Savery v. 
Kist, supra. 

19. Ky.—Caines v. Wheeler, 268 S. 

W. 1098, 207 Ky. 237. 

Tex.—Motor Car Indemn. Exch. v. 
Lilienthal, Civ.App, 229 S.W. 703. 

20 . US.—Travelers Ins. Co. v. Cald¬ 
well, CC.A.Ark.. 133 F.2d 649. 

21. U S.—Travelers Ins. Co. v. Cald¬ 
well, supra. 

22. U.S.—Travelers Ins. Co. v. Cald¬ 
well, supra. 

Carrying Sunday school class 
Tenn.—^Holland v. Morrison, 14 Tenn^ 
App. 73. 

Reference to passengers os surplus¬ 
age 

Where liability policy filed with 
application of insured for certificate 
as a common carrier of freight by 
motor vehicle expressly excluded lia¬ 
bility to passengers and license is¬ 
sued to insured did not authorize car¬ 
riage of passengers and no insurance 
against liability to passengers was 
required by law in connection with 
such a license, reference in schedule 
of coverages attached to policy to 
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An indemnity policy agreeing to indemnify a I 
taxicab company does not cover the conduct of the ; 
taxicab business,but covers the use of automobiles ' 
as taxicabs,24 even though the taxicab company’s ! 
business is primarily the use of automobiles.25 Such ‘ 
a policy covers only potential dangers which are ?e- . 
culiar to motor vehicular transportation of passen- j 
gers upon the public streets.26 • 

St'Ortutory ccyuera^e. Where the operations or us- 1 
es to which a motor carrier's vehicles may be put, 
within the coverage of an indemnity or liability pol¬ 
icy of insurance thereon, are prescribed by the stat¬ 
ute, the operations covered cannot be restricted or 
changed by provisions in the policy,27 so as to ex¬ 
clude liability for damage caused by the negligent | 
operation of the motor vehicle during a temporary : 
departure in the use thereof for some purpose oth¬ 
er than stated in the policy,28 or so as to cover a 
motor vehicle not engaged in authorized opera- 
tions.29 An indorsement attached to the liability 
policy of a contract carrier, as required by the rules 
of the corporation commission, which provides that 
nothing contained in the policy or in any indorse¬ 
ment thereof shall relieve insurer from liability 
thereunder, cannot operate to change the contract 
prescribed by the statute, so as to cover a truck of 
such contract carrier when not in operation as a 
carrier.20 However, although the statute declares 
the operations to be covered by the insurance, this 
does not prevent insured from contracting to ex¬ 
tend its liability coverage to other operations.2i 

Temporary or incidental deviation^ Where the 
motor carrier vehicle is being operated within the 
general scope of the purpose for which it was in¬ 
sured, it is not taken out of the coverage of the pol¬ 


icy by its tcmmTriry use for other incidental pur¬ 
poses, 2- or by irs use for a purpose essential to its 
operation as a motor ochicle carrierand, under 
some stotutis, the insurance coverage applies at all 
tirr.es ovhen the motor vehicle is being operated on 
the streets or highvrays, regardless of the purpose 
for which it is being operated.^'^ 

17here scz'cr.zl policies. Where a motor vehicle 
carrier, licensed as a common carrier of freight, se¬ 
cures two liability policies, one of which is filed 
v-'ith the commission as a statutory policy, and the 
other of which specines trucks owned by the car¬ 
rier, the presumption is that the second policy has 
been secured for the purpose of protecting the car¬ 
rier against liability when using the trucks in op¬ 
erations not prohibited by law and outside the range 
of its authority as a common carrier.23 The cov¬ 
erage of the second policy is limited to the trucks 
specified therein, in the carriage of freight, and 
does not cover liability arising out of the transpor¬ 
tation of passengers in a taxicab not described in 
the policy.2 6 

b. Operation by Owner or Others 

The security bond or poSicy may apply not only when 
the motor vehicle is operated by the owner, but also when 
it is operated by his driver or agent, or by a third person, 
with the owner's permission. 

Under a statute which, in general terms, requires 
the policy to bind the obligor for injuries resulting 
from negligent operation, the policy covers the op¬ 
eration of the motor vehicle by the owner or by 
any other person.27 A bond or policy indemnifying 
anyone injured by the public service motor vehicle 
when operated by the owner or under his direction 
or permission covers injuries caused by the vehicle 


limitations of liability for passenger 
carrying vehicles was “surplusage." 
—Travelers Ins. Co. v. Caldwell, C.C. 
A.Ark., 133 F.2d 649. 

23. Miss.—^National Mut, Casualty 
Co. v. Clark. 7 So.2d 800, 193 Miss. 
27, 140 A.L..R. 927. 

24. Miss —^National Mut. Casualty 
Co. V. Clark, supra. 

25. Miss.—^National Mut. Casualty 
Co. V. Clark, supra. 

20. Miss.—^National Mut- Casualty 
Co. V. Clark, supra. 

27. Wis.—Rusch v. Mielke, 291 N.W. 
300, 234 Wis. 380. 

28. Wis.—Rusch V. Mielke, supra. 
-Taking husbaaid to work 

Where policy was issued to motor 
carrier to comply with statute re¬ 
quiring indemnitor to be directly lia¬ 
ble for damages for injuries recov¬ 
ered against operator of vehicle by 
reason of negligent use thereof, 


claim for damages caused by negli¬ 
gent operation of truck while driver 
was using truck for purpose of tak¬ 
ing her husband to place at which he 
worked for another than insured, and 
which was not the insured's place of 
business, was within coverage of pol¬ 
icy notwithstanding policy contained 
declaration that Insured's occupation 
was "furniture hauling" and that 
purpose for which truck was to be 
used was "commercial."—^Rusch v. 
Mielke, supra. 

29. U.S.—Travelers Ins. Co. v. Cald¬ 
well. CC.A.Ark., 133 F.2d 649. 

30. XT.S.—Foster v. Commercial 
Standard Ins. Co. of Ft. Worth, 
Tex,, C.C.A.Kan., 121 F.2d 117. 

31. N.J.—MacClellan v. General Cas¬ 
ualty & Surety Co., 1S4 A. 911, 4 
bT.J.Misc, 926, affirmed 137 A. 917, 
103 N.J.Law 702. 

32. N.J.—^Zelber v. Commonwealth 
Casualty Co., 150 A. 243, 106 N.J. 
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Law 611—Connell r. Common¬ 
wealth Casualty Co., 116 A. 352, 96 
N.J.Law 510. 

Pact that insured’s bns was not 
I carryingr passengers when accident 
; occurred did not prevent its being 
I “autobus" within statute making in- 
j surer liable,—Zelber v. Common- 
; wealth Casualty Co., 150 A. 243, 106 
' N.J.Law 611. 

33- Ga.—American Fidelity & Cas¬ 
ualty Co. V. McWilliams, 191 S.E. 
191, 55 Ga-App. 658. 

34. D.C.—Stewart v. District of Co¬ 
lumbia, Mun-App., 35 A.2d 247. 

: Wis.—Rusch v. Mielke, 291 N.W. 300, 
234 Wis. 380. 

35- U.S—Travelers Ins. Co. v. Cald¬ 
well, C.C.A.Ark.. 133 F2d 649. 

30, U.S.—Travelers Ins. Co. v. Cald¬ 
well, supra. 

37. Kan.—Hudson v. Ketchum, 133 
P.2d 171, 156 Kan. 332. 
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while it is being operated by the owner's driver or 
agent in the discharge of his duties with the vehi¬ 
cle, within the line and scope of his agency,38 or 
by a third person with the owner's express or im¬ 
plied consent or permission,39 for a purpose au¬ 
thorized at the time of giving such permission, 
even though the person so operating the motor ve¬ 
hicle was unlicensed and the surety on such a 
bond is liable in such a case, even though it had no 
knowledge of such arrangemcnt.42 

Although a contrary rule obtains under some stat- 
utes,^3 the insurer or surety generally is not liable 
where the vehicle is operated by an employee wholly 
without the scope of his employment.'^'* The owner 
or surety may be released from liability under the 
bond or policy where an accident happens while the 
machine is bailed or leased to another,^^ as where 
the security excludes liability while the motor vehi¬ 
cle is leasedand where, in such a case, there is 
some doubt as to whether the contract under which 
the machine was operated was a lease or a contract 
of employment, it should be construed as the latter, 
where a contract of hiring would defeat the purpose 
of the statute requiring such bond, and would be 
void as against public policy.'*'^ 

c. Territorial Limitations 

The territorial limits within which a public service 
motor vehicle must be operated in order that the opera¬ 
tion will be covered by the security bond or policy of 
liability insurance depend generally on the terms of such 
bond or policy. 

38. Ala.—Owens v. Auto Mut. In¬ 
demnity Co., 177 So. 133, 235 Ala, 

9—Employers Ins. Co. of Alabama 

V. Di&^s. 175 So. 344, 234 Ala. 425. 

39. Wash.—McDonald v. 

170 P. 676, 100 Wash. 

40 . Va.—Sordelett v. Mercer, 40 S.E. 

2d 289, 185 Va. 823. 

41. N.T.—Floyd v. Consolidated In¬ 
demnity & Insurance Co , 261 N.T. 

S. 61, 237 App.Div. 190, reargu¬ 
ment denied 261 N.T.S. 1010, 237 
App.Div. 897. 

Taxicab driven unlicensed chauf¬ 
feur 

N.T.—Floyd v. Consolidated Indem¬ 
nity & Insurance Co., supra. 

42. Wash —McDonald v. Lawrence, 

170 P. 576, 100 Wash. 215. 

43 . U.S.—Behaney v. Travelers Ins. 

Co., C.C.A.N.J., 121 P.2d 838. 

44 . S.C.—Holder v. Haynes, 7 S.E. 

2d 833. 193 S.C. 176. 

Tenn.—Stewart v. Hoffmeister, 65 S. 

W. 2d 220, 16 TennApp. 495 
Tex.—Hemphill v. Romano, Civ.App., 

233 S.W. 112. 

An indemnity insurer of a truck 
owner, engaged in hauling freight for 


Where the route or territorial limits over which 
a public service motor vehicle may be operated are 
particularly specified, the security bond or policy 
generally covers operations over such route or ter¬ 
ritorial limits only,43 as where a bond insures 
against loss from damages caused by, or resulting 
from, the use of a motor vehicle while operated in 
jitney service on a specified route,49 and does not 
render the obligor liable for injury caused by the 
automobile while being operated in a different serv¬ 
ice off such route.^9 However, it has been held 
that, where the security is conditioned to pay dam¬ 
ages while the motor vehicle is being “operated in 
the service of a common carrier," it covers dam¬ 
ages which occur, not only when operating on its 
exact route,5l but also when it is temporarily oper¬ 
ated off of its regular route for a mere incidental 
purpose,53 such as when running to a garage, serv¬ 
ice station, or repair shop, over a route which is 
direct and convenient,53 for servicing or repairs to 
enable it to continue its service as a common car- 

rier.54 

Where neither the policy nor the statute speci¬ 
fies the route of a jitney bus, it is not confined to 
definite limits of operation,55 and an accident is 
covered which occurs while insured is on his way 
from his home in the city to the bus route.58 A pol¬ 
icy which authorizes operation of a jitney in cer¬ 
tain places and vicinity covers injuries which oc¬ 
cur while the jitney is being operated, within the 

47. Wash.—McDonald v. Lawrence, 
170 P. 576, 100 Wash. 215. 

42 C.J. p 716 note 62. 

48. Tex—Interstate Casualty Co. v. 
Martin, Civ.App., 234 S.W. 710. 

49. Tex.—Interstate Casualty Co. v. 
Martin, supra. 

50. Tex.—Interstate Casualty Co. v. 
Martin, supra. 

42 C.J p 717 note 67. 

51. Wis.—Ehlers v. Automobile Lia¬ 
bility Co., 173 N.W. 325, 169 Wis. 
494, 495. 

52. Kan.—Schoonover v. Clark, 130 
P.2d 619, 155 Kan. 835. 

53. Ohio.—Mitchell v. Great Eastern 
Stages, 42 N.E 2d 771, 140 Ohio St. 
137, 141 A.LR. 624. 

54. Ga.—^American Fidelity & Cas¬ 
ualty Co. V. McWilliams, 191 S.E. 
191, 55 Ga.App. 658. 

Wis —Ehlers v. Automobile Liability 
Co., 173 N.W. 325, 169 Wis. 494. 

55. Cal—Smith v. California High¬ 
way Indemnity Exchange, 23 P.2d 
274, 218 Cal. 325. 

56. Cal.—Smith v. California High¬ 
way and Indemnity Exchange, su¬ 
pra. 


Lawrence, 

215. 


hire, was not liable for injuries sus¬ 
tained by child when struck by truck 
while being driven by owner’s em¬ 
ployee on a mission of his own, act¬ 
ing wholly without scope of his em¬ 
ployment, either under terms of stat¬ 
ute requiring owner of truck haul¬ 
ing freight for hire to file with public 
service commission indemnity insur¬ 
ance, or under terms of the indem¬ 
nity policy.—^Holder v. Haynes, 7 S, 
E.2d 833, 193 S.C. 176. 

45. Wash.—^McDonald v. Lawrence, 
170 P, 576, 100 Wash. 215. 

46. U.S.—^Westphalen v. Bankers In¬ 
demnity Co., C.C.A.Cal., 134 F.2d 
745. 

Effect of cancellation indorsement 
Where automobile public liability 
and property damage policy express¬ 
ly excluded liability while automo¬ 
bile covered thereby was leased, an 
indorsement requiring ten days’ no¬ 
tice for cancellation and providing 
that intention of indorsement was 
not to alter exclusions of policy, af¬ 
fected only provisions of policy re¬ 
lating to cancellation and policy did 
not cover accident while automobile 
was leased.—^Westphalen v. Bankers 
Indemnity Co., supra. 
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general scope of the purpose for which it v/as in¬ 
sured, in the vicinity of the places enumerated,j 
and an ordinance, requiring taxicab companies to : 
file liability insurance, which contemplates the op- ' 
eration of taxicabs from points within the city to 
points without is not invalid as giving extraterri¬ 
torial effect to the ordinance.^>8 The liability of the 
insurer of a motor carrier operating over highways 
between certain termini does not terminate when 
the carrier enters the limits of a city designated as | 
a terminus under its certificate,59 or when the car- i 
rier operates on a street other than its official i 
route.60 It has also been held that, although the 
statute relates to operation of the public service mo¬ 
tor vehicle outside of municipalities, the surety may 
be held responsible for injuries which occur within 
the limits of a municipality.®^ 

Within or without state. Insurance coverage i 
within the state is all that a state may legally re- ' 
quire as a condition to the right of a motor vehicle 
common carrier to operate in intrastate commerce 
over the state highways and, ordinarily, the 
state, in requiring a bond or policy for the protec¬ 
tion of the public, may be assumed to intend the | 
public within the state,®® and, accordingly, the cov- I 
erage ordinarily does not extend to injuries result- | 
ing from the operation of the motor vehicle in an¬ 
other state.®^ It does not follow, however, that 
such a limited coverage is all that is given in a 
particular policy;®® and, under some statutes, a pol¬ 
icy of liability insurance on a motor carrier of a 
particular class, such as a private or contract mo¬ 
tor carrier for hire, which unconditionally obligates 


insurer to make compensation for injuries resulting 
fr-ont negligent operation, without any words of 
territorial !:n::tat:on, covers injuries caused hy the 
motor carrier's negligence outside the state, but 
within the lim.its of the United States.®® Where 
the motor carrier is granted authority to operate be¬ 
yond the state, over irregular routes, and an in¬ 
dorsement on the policy provides that the liability' of 
insurer extends to losses or damages on the route 
or in territory authorized to be served by insured, 
the indorsement is coextensive with the authority 
granted, and extends along any route or territory 
which the motor carrier is authorized to serve, even 
beyond the state.®* 

Municipal Uniifs, A security bond or policy of 
liability insurance, required for the operation of a 
public service motor vehicle along or over public 
streets, ordinarily covers only injuries which occur 
within the corporate limits of the municipality,®^ 
and hence does not cover injuries which occur upon 
a public highwa 3 ’ outside such limits,®® such as in 
an adjoining municipality.'^® An accident from the 
operation of a motorbus within the limits of a city, 
lying along the line of the bus route, occurs within 
the “territorial limits’’ of the bus line, although not 
on a particular street, where particular streets over 
which the busses must nm have not been pre- 
scribed.^1 

Insurer, however, may be held liable for injuries 
which occur outside the limits of the municipality, 
under a policy which covers operations of the motor 
carrier in the vicinity of the municipality, “^2 or un- 


57. N.J.—Devlin v. Herr, 119 A. 871, 
98 N.J.Law 324—Connell v. Com¬ 
monwealth Casualty Co., 115 A. 
352, 96 N.J.Law 510—MacClellan 
V. General Casualty & Surety Co., 
134 A. 911, 4 N.J.Misc. 926, affirmed, 
3 37 A. 917, 103 N.J.Law 702, O’¬ 
Neill V. General Casualty & Sure¬ 
ty Co., 137 A. 918, 103 N.J.Law 
704, and Rowan v. General Casual¬ 
ty & Surety Co., 137 A. 918, 103 
N.J.Law 713. 

Eb. route to another city 

Such a policy issued to a Jitney 
owner, to enable him to operate his 
bus in passenger service in certain 
places in New Jersey and vicinity, 
covers injury to a pedestrian in a 
city in the vicinity of the enumerated 
places, when the bus was being tak¬ 
en without passengers from its ac¬ 
customed route to another city to be 
used in a car strike there.—Connell 
V. Commonwealth Casualty Co., 115 
A. 352, 96 N.J.Law 610. 

sa S.C.—Croft V. Hall, 37 S.E.2d 
637, 208 S.C. 187. 


59. N.M.—^Lopez v. Townsend, 25 P. 
2d 809. 37 N.M. 574, 96 A.L.R. 342. 

60. N.M,—Lopez v. Townsend, supra. 

61. La.—Distefano v. Michiels, 104 
So. 914, 158 La. 885. 

62. N H.—Barnard v. Old Colony 
Ins, Co., 188 A. 465. 88 N.H. 292. 

63- N.Y.—^Harris v. Equitable Sure¬ 
ty Co., 226 N.Y.S. 263, 131 Misc. 
85. 

64. N.Y.—Harris v. Equitable Sure¬ 
ty Co., supra. 

65- N.H.—^Barnard v. Old Colony 
Ins. Co., 188 A. 465, 88 N.H. 292. 

66. U.S.—Utilities Ins. Co. v. Smith, 
C.C.A.Okl., 129 P.2d 798. 

Okl.—Utilities Ins. Co. v. Potter, 105 
P.2d 259, 188 Okl. 145, certiorari 
dismissed 61 S.Ct. 804, 312 U.S. 
662, 85 L.Ed. 1109. 

67- S.C.—McIntosh v. Whieldon, 30 
S.E.2d 851, 205 S.C. 119. 

68. N.C.—^Person v. Tyson, 1 S.E-2d 
367, 215 N.C. 127. 

R.I.—City of Providence, for Benefit 
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of Michaud v. Laurence, 116 A. 664, 
44 R.I. 246, 22 A.L.R. S88. 

S.C.—Bryant v. Blue Bird Cab Co., 25 
S.E.2d 4S9, 202 S.C. 456. 

Tex.—Corpus Juris cited in Waldrip 
V. Lawyers Lloyds of Texas, Civ. 
App., 174 S.\V.2d 107, 108. 

42 C.J. p 717 note 68. 

69- R.I.—City of Providence, for 
Benefit of Michaud v, Laurence, 116 
A. 664, 44 R.L 246, 22 A.L.R 8S8. 

Ter.—Waldrip v. Lawyers Lloyds of 
Texas, Civ.App., 174 S.W.2d 107, 
error refused. 

42 C.J. p 717 note 69. 

70. N.J.—Fischer v. Pollitt, 112 A. 
305, 95 N.J.Law 347. 

71- Ter.—^American Fidelity & Cas¬ 
ualty Co. V. Williams, Civ.App., 34 
S.W.2d 396, error refused. 

72. N.J.—^^klacClellan v. General Cas¬ 
ualty & Surety Co., 134 A. 911, 4 
N.J.Misc. 926, affirmed 137 A. 917, 
103 N.J.Law 702, O’Neill v. Gen¬ 
eral Casualty & Surety Co., 137 A. 
918, 103 N.J.Law 704, and Rowan 
V. General Casualty & Surety Co., 
137 A. 918, 103 N.J.Law 713, 
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der a policy which unconditionally obligates insurer 
to make compensation for injuries from negligent 
operation, without any words of territorial limita- 

tion.'^3 

d. Motor Vehicles within Coverage 

What particular motor vehicles are within the cover¬ 
age of the security bond or policy are determined from 
the terms of the bond or policy, except to the extent that 
they are prescribed by statute. 

Where the policy or bond covers a particularly 
described motor vehicle, insurer is liable only for 
injuries or damages caused by the operation of such 
vehicle,and not for an injury caused by a differ¬ 
ent motor vehicle operated by the same owner. 

It is not necessary, however, that the particular mo¬ 
tor vehicle which caused the injury be identified in 
the liability policy, where the policy covers all mo¬ 
tor vehicles used in insured’s motor carrier busi¬ 
ness,*^6 or where insured’s permit is for the opera¬ 
tion of a certain number of motor carrier vehicles 
of a specified type or class, belonging to or under 


insured’s direction,•'^7 .^nd, where the policy or stat¬ 
ute provides generally for insurer’s liability for in¬ 
juries or damages caused by the operation of mo¬ 
tor vehicles by insured, it includes a motor vehicle 
not described in insured’s permit,particularly 
where insurer waives such description.^^ 

Under some statutes, the coverage of a policy, 
given in lieu of a statutory bond, applies to a mo¬ 
tor vehicle operated by insured, although it is not 
described in the policy,^0 notwithstanding a provi¬ 
sion in a rider to the policy that vehicles, in addi¬ 
tion to those described in the policy, are not cov¬ 
ered and under some statutory policies of in¬ 
surance, the coverage applies to other motor vehi¬ 
cles which are substituted for those described in 
the policy.®2 Under a statute vesting the public 
service commission with the power of requiring li¬ 
ability insurance as a prerequisite to granting per¬ 
mits, the coverage of such insurance may extend 
only to motor vehicles which are used under the su¬ 
pervision of the commission.S3 


73. Ill.—North West Cab Co. v. Cen-- 
tral Mut. Ins. Co., 266 Ill.App. 192. 

74- U.S.—^Downs v. Georgia Casual¬ 
ty Co., D.C.NJ., 271 F. 310. 

42 C J. p 716 note 57. 

Motor carriers or vehicles within re¬ 
quirement of security see supra § 
111 d. 

76. U.S.—^Downs v. Georgia Casual¬ 
ty Co., supra, 

76. Tex.—Paul v. Dutton, Civ.App., 
55 S.W.2d 606. 

77. U.S.—^Hindel v. State Farm Mut. 
Auto Ins. Co. of Bloomington, Ill., 
C.C.A.Ind., 97 F.2d 777, certiorari 
denied State Farm Mut. Auto Ins 
Co. of Bloomington, Ill. v. Hindel, 
59 S.Ct 153, 305 U.S. 647, 83 L.Ed. 
418. 

Tex.—Commercial Standard Ins. Co. 
V. McKissack, Civ.App., 153 S.W.2d 
997, error refused. 

78. Or.—Whitlock v. Individuals, 
Firms and Corporations, Subscrib¬ 
ers and Inter-Insurers under the 
name of U. S. Inter-Insurance 
Ass'n, 6 P.2d loss, 138 Or. 383. 

79. Kan.—Smith v. Republic Under¬ 
writers, Waco, Tex., 103 P.2d 858, 
152 Kan. 305. 

Or.—^Whitlock v. Individuals, Firms 
and Corporations, Subscribers at 
and Inter-Insurers under the name 
of U. S. Inter-Insurance Ass'n, 6 
P2d 1088, 138 Or. 383. 

80. Ala.—^Fidelity & Casualty Co. of 
New York v. Jacks, 165 So. 242, 
246, 231 Ala. 394. 

81. Ala.—Fidelity & Casualty Co. of 
New York v. Jacks, supra. 


Reasons for rule 

“It is not for the passenger, board¬ 
ing a vehicle of such carrier to in¬ 
quire whether the vehicle so public¬ 
ly employed has been put into the 
service in conformity with lawful 
regulations; nor for a shipper via 
such carrier to inquire what vehicle 
of such owner receives and carries 
his freight; nor for the public to be 
deprived of the security provided in 
the bond against the carrier’s negli¬ 
gence by reason of another wrong¬ 
ful act of such carrier in putting in¬ 
to service a vehicle in violation of 
the rules with which he should com¬ 
ply."—Fidelity & Casualty Co. of 
New York v. Jacks, supra. 

82. U S.—^Lloyds America v. Fergu¬ 
son, C.C.AMiss., 116 P.2d 920. 

Tex.—Commercial Standard Ins. Co. 

V. McKissack, Civ.App., 153 S.W.2d 

997. 

Reason for rule 

Indorsement in statutory policy 
filed with Arkansas corporation com¬ 
mission covering motor carrier li¬ 
cense of common carrier of freight 
providing for waiver of identifica¬ 
tion of vehicles insured and for sub¬ 
stitution by insured of vehicles not 
described in policy is for conveni¬ 
ence of insured in meeting its obli¬ 
gation under its license.—Travelers 
Ins. Co. V. Caldwell, CC.A.Ark., 133 
F.2d 649. 

Substitution not Independent opera¬ 
tion 

Where, because seating capacity of 
carrier’s vehicle had been fully taken 
up without providing for all of pas- 
.sengers, carrier’s agent hired from 
taxicab company one of its taxicabs 
for the carrier’s bus line to transport ( 
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f passengers, insurer Issuing public 
liability policy to carrier could not 
escape liability on judgment recov¬ 
ered against earner by passenger in¬ 
jured while riding in the taxicab on 
theory that the use of the taxicab to 
transport passenger was in effect the 
same as though arrangements had 
been made with an independent 
transportation company to honor the 
passenger's ticket and by an inde¬ 
pendent operation complete the car¬ 
riage.—Lloyds America v. Ferguson,. 
C.C.AMiss., 116 F.2d 920. 

Substitution of two vehicles 
Where public liability policy pro¬ 
cured in compliance with statute had 
an indorsement providing that insur¬ 
er insured motor vehicles described 
in policy and any motor vehicle sub¬ 
stituted therefor but not additional 
motor vehicles, the policy covered in¬ 
juries sustained by passenger riding 
in taxicab which had been engaged! 
by carrier’s agent when automobile, 
used to carry passengers over route 
of bus expressly mentioned in pol¬ 
icy, proved insufficient to carry all 
passengers since insurer could not 
defeat its liability merely because 
carrier substituted two vehicles in¬ 
stead of one for the insured bus.— 
Lloyds America v. Ferguson, supra. 

83. U.S.—^Hawkeye Casualty Co. v. 
Halferty, CC.A.Mo., 131 F.2d 294, 
certiorari denied Halferty v. Hawk- 
eye Casualty Co , 63 S.Ct. 533, 318 
U.S. 758. 87 L.Ed. 1131—Trinity 
Universal Ins Co. v. Cunningham, 
C.G.A.Mo., 107 P 2d 857, certiorari 
dismissed 60 S.Ct. 1074, 310 U.S. 
654, 84 L.Ed. 1419. 

N.D.—^Miller v. State Auto. Ins. 
Ass’n, 21 N.W.2d 621, 74 N.D. 306. 
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After a motor carrier obtains a permit for the 
operation of his motor vehicle, and a bond, as re¬ 
quired by statute, has been given, the law classi¬ 
fies or fixes the status of the motor vehicle cov¬ 
ered,and neither the owner nor his surety will 
be permitted to say, in case of an injury within the 
terms of the bond, that it was not conducted for 
hire business under the provisions of the law.^S 

§ 115. -Nature of Injuries or Damages 

Covered 

a. In general 

b. Loss of, or damage to, property 

c. Cause of injury or damage 

d. Persons injured or damaged 

a. In G-eneral 

The nature of the injuries or damages for which the 
surety or insurer may be held liable depends on the terms 
of the bond or policy, as construed in connection with the 
statute under which it is issued. 

The nature of the injuries or damages for which 
the surety or insurer may be held liable, under a 
compulsory motor vehicle carrier bond or policy 
of liability insurance, depends on the terms of the 
bond or policy, as construed in connection with the 
statute under which it is issued,^® and may extend 
to punitive damages assessed against insured.^A 
bond or policy covering “injury to person,” or “per¬ 
sonal injuries,” has been held to include injuries re¬ 
sulting in death,as against the contention that the 


p'>Iicy ;< net fer the protection of the next of kin of 
a deceased person for tvhese death insured might be 
liable;'-' hut insurance against damages from “per¬ 
sonal injury"' dots not include damages resulting 
from, death.-"' 'Tnj'my to persons or property,” as 
used in some policies cr bonds, has been held to 
include loss of an infant's services and medical ex¬ 
penses,or loss of services of an injured wife.®- 
1 Under a statute requiring a policy against loss from 
j liability ‘‘on account of bodily injury or death,” the 
i liability is limited to bodily injury or death,^3 and 
I does not extc::d to damage to property.^^ 

j Rctrrjspccziz'c operation of coverage, A bond or 
\ policy against personal injury or property damage 
j covers only such injury or damage sustained after 
I its execution,unless it plainh' appears from the 
I security or other competent evidence that it was 
; intended also to cover past personal injuries or 
property damage.®® 

Taxes and penalties. Under a bond requiring the 
motor carrier to pay taxes and penalties incurred 
under a designated statute, the liability of the sure¬ 
ty may extend to taxes and penalties accruing pri¬ 
or to, as -well as subsequent to, the execution of the 

bond.® 7 

b. Loss of, or Damage to, Property 

Loss of, or damage to, property, for which the surety ■ 
or insurer may be held liable, is also controlled by the 
terms of the security in connection with the statutes re¬ 
lating thereto. 


89. TJ.S.—Hindel v. State Farm Mut. 
Auto Ins, Co. of Bloomington, Ill., 
G.C.A.Ind., 97 F.2d 777, certiorari 
denied State Farm Mut. Auto Ins. 
Co. of Bloomington, Ill. y. Hindel, 
59 S.Ct. 159, 305 U.S. 647, 83 L.Ed. 
418. 

90. Tex.—Bilbo v. Lewis, Civ.Aijp., 
45 S.W.2d 653, error dismissed. 

91. 1*C.T —Price v. National Surety 
Co., 159 N.E. 662, 246 N.T. 586— 
Tulchinsky v. Public Service Mut. 
Casualty Ins, Corporation, 282 N.T. 
S. 944, 245 App.Div. 382. 

Wash.—Bruner v. Little, 166 P. 1166, 
97 Wash. 319. 

92. N.T.—Floyd v. Consolidated In¬ 
demnity & Insurance Co., 261 N.T. 
S. 61, 237 App.Div, 190, reargument 
denied 261 N.Y.S. 1010, 237 App. 
Div. 897. 

93. N.J.—Gillard v. Manufacturers* 
Casualty Ins. Co., 107 A. 448, 93 N. 
J.Law 220. 


to his automobile, resulting from a 
collision with a jitney bus, cannot re¬ 
cover such loss from the indemnify¬ 
ing insurance company.—Gillard v. 
Manufacturers’ Casualty Ins. Co., su¬ 
pra. 

95. Miss.—^Nunnery v. Baker, 195 So. 

314, 188 Miss. 596. 

Presumptively retrospective 

An ordinance requiring bond to 
satisfy judgments for personal in¬ 
jury or property damage caused by 
operation of vehicles for hire does 
not contemplate a bond to cover past 
injury and damage inflicted by auto¬ 
mobiles or busses as a condition for 
their continued use on the streets, 
but contemplates a bond to cover in¬ 
jury and damage inflicted after its 
execution, so that presumption there¬ 
from, in absence of evidence to the 
contrary, is that a bond given under 
provisions of the ordinance looks to 
the future and not to the past.—^Nun¬ 
nery V. Baker, supra. 


84. Wash.—Dunn v. Bailey, 255 P. 

930, 143 Wash, 570. 

85- Wash.—^Dunn v. Bailey, supra. 

86. U.S.—American Alliance Ins. Co. 
V. Brady Transfer & Storage Co., 
C.C.A.Iowa, 101 F.2d 144. 

Ala.—Service Stages v. Central Sure¬ 
ty & Insurance Co., 165 So. 248, 
231 Ala. 417. 

Wis.—Busch V. Mielke, 291 N.W. 300, 
234 Wis. 380. 

87. Ala.—^American Fidelity & Cas¬ 
ualty Co. V. WerfeL 164 So. 383. 
231 Ala. 285. 

Punitive damages assessed against 
taxicab operator for injuries sus¬ 
tained within city limits, by passen¬ 
ger in taxicab which was not subject 
to jurisdiction of public service com¬ 
mission, was covered by policy which 
indemnified against loss from liabil¬ 
ity for injuries imposed by law on 
operator of taxicab used in city, not¬ 
withstanding passenger’s destination 
was beyond city limits.—^American 
Fidelity & Casualty Co. v. Werfel, 
supra. 

88. Tex.—Ferris v. Southern Under¬ 
writers, Civ.App., 109 S.W.2d 223, 
error refused. 


94. N.J.—Gillard v. Manufacturers’ 
Casualty Ins. Co., supra. 

Injury to automobile not Included 
Under such a statute and policy, 
one who suffers loss from an injury 
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96. Miss.—^Nunnery v. Baker, supra. 

97. Iowa.—State ex rel. Board of 
Railroad Com'rs v. U. S. Fidelity 
& Guaranty Co., 266 N.W. 501, 221 
Iowa 8S0, 





§ 115 


MOTOR YEHICLES 


60 C.J.S. 


A bond or policy covering injury to property has 
been held to include the loss of -a motorbus passen¬ 
ger’s baggage in transit.^S a provision to pay for 
the loss of, or damage to, cargo, while in the pos¬ 
session or under the control of the insured motor 
vehicle carrier, has been held to cover loss of, or 
damage to, the goods of the shipper or consignee, 
arising from any cause, for which insured might be 
held liable.9® Unless otherwise provided by stat- 
ute,l an insurance or surety company is not liable, 
under such a policy or security, for the loss of, or 
damage to, the goods while in the hands of an in¬ 
dependent contract carrier,2 or in the hands of a 
connecting carrier,^ notwithstanding the rule that 
a connecting carrier handling a through shipment is 
regarded as the agent of the initial carrier and the 
goods in the possession of such agent are said to be 
in the possession of the principal.^ 

Injury to highway bridge. Under some statutes, 
insurer of a public service motor vehicle carrier, 
such as of a private motor vehicle carrier, may be 
held liable for the damages caused to a public high¬ 
way bridge, by driving an overweight truck of such 
carrier onto the bridge,^ the measure of damages 
being the cost of repairing the bridge;® or, where 
the old bridge has been replaced, the estimated cost 
of such replacement may be used as the measure of 
damages,'^ not including the expense of maintaining 
a detour while the new bridge is being constructed.® 


c. Cause of Injury or Damage 

(1) In general 

(2) Loss from breach of duty or want of 

integrity 

(1) In General 

The security bond or policy ordinarily covers only In¬ 
juries or damages which result from the careless, negli- 
gent, or improper operation of the motor carrier's ve¬ 
hicles. 

In accordance with the purpose of requiring a 
bond, policy, or other security, as discussed supra § 
111 b, under some statutes, the security bond or 
policy covers only injuries or damages which re¬ 
sult from the careless, negligent, or improper oper¬ 
ation of the motor carrier’s vehicles,^ or from the 
defective construction of such vehicles,and such 
injuries or damages as are the proximate result of 
such careless or negligent operation.^! A provi¬ 
sion of an indorsement that nothing contained in 
the policy or in any indorsement thereon, or any 
violation by insured, shall relieve insurer from lia¬ 
bility does not preclude a limitation of the insur¬ 
ance to liability for injuries resulting from negli¬ 
gence. ^2 

Under a policy insuring against liability resulting 
from negligent operation, maintenance, or use of 
the motor vehicle, with respect to a passenger on a 
motorbus, or similar motor vehicle, the coverage ex- 


98- N.T.—Shaw V. Citizens' Casualty 
Co., 273 N.T.S. 153, 241 App.Div. 
399. 

99. N.H.—Barnard v. Old Colony 
Ins. Co, 188 A. 465, 88 N.H. 292. 
N.Y.—I. Zucker’s Sons v. Automobile 
Ins. Co. of Hartford, Conn., 23 N. 
T.S.2d 83. 

1. U.S.—American Alliance Ins. Co. 
V. Brady Transfer & Storage Co., 
CCA.Iowa. 101 F.2d 144. 

Under some srtatutes, such a policy 
is as broad in its coverage as the 
carrier’s liability under the statute, 
and protects a shipper without re¬ 
quiring the shipper to ascertain 
whether he is protected by the car¬ 
rier's insurance, or by the insurance 
of some other person, who in the 
course of transportation may handle 
his property.—^American Alliance Ins. 
Co. V. Brady Transfer & Storage Co., 
supra. 

2. U.S.—Sun Insurance Office Limit¬ 
ed of London v. Be-Mac Transport 
Co., C.C.A.MO, 132 F.2d 535. 

3 . Tenn.—Johnson Transfer & 
Freight Lines v. American Nat. 
Fire Ins. Co, 79 S.W.2d 587, 590, 
168 Tenn 514, 99 A L.R. 277. 

4. Tenn.—Johnson Transfer & 
Freight Lines v. American Nat. 
Fire Ins. Co., supra. 


Agency of connecting carrier for ini¬ 
tial carrier generally see Carriers 
§ 406. 

Reason for rule 

To hold insurer liable "would be 
to give an extraordinary scope to the 
contract of insurance. It would 
make the insurer liable for loss or 
damage occasioned by the negligence 
of a remote and unknown connecting 
carrier in a distant section of the 
country. If such policies are to be 
so construed, the insurer would be 
required to exact a prohibitive rate." 
—Johnson Transfer Freight Lines 
V. American Nat. Fire Ins. Co., supra. 

5- Kan —State Highway Commis¬ 
sion V. American Mut. Liability 
Ins. Co of Boston, 70 P.2d 20, 146 
Kan. 187. 

6- Kan.—State Highway Commis¬ 
sion V. American Mut. Liability 
Ins. Co. of Boston, supra. 

7- Kan.—'State Highway Commis¬ 
sion V. American Mut. Liability 
Ins. Co. of Boston, supra. 

8. Kan.—State Highway Commis¬ 
sion V. American Mut. Liability 
Ins. Co. of Boston, supra. 

B. Ga.—^American Casualty Co. v. 
Southern Stages, 27 S.E.2d 227, 70 
Ga.App. 22—^Folds v. City Council 
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of Augusta, 151 S.B. 685, 40 Ga. 
App. 827. 

Iowa.—Crozier v. Hawkeye Stages, 
228 N.W. 320, 209 Iowa 313. 

Neb.—Petersen v. Beal, 2,37 N.W. 146, 
121 Neb. 348. 

NJ.—Leitner v. Citizens Cas. Co. of 
N. T., 52 A.2d 687, 135 N.J.L. 608, 
171 A.LR. 646. 

N.T.—Merrill v. Equitable Surety Co. 
of New York, 227 N.Y.S. 26i6, 131 
Misc. 541. 

Va.—Sordelett v. Mercer, 40 S.E.2d 
289, 185 Va. 823. 

Wash.—Bennett v. King County Cab 
Co., 27 P.2d 125, 17'5 Wash. 216. 
Injuries to passenger on motorbus 
colliding with automobile result 
from "operation of motor carrier" 
within statute requiring insurance 
bond for injuries from operation of 
motor carrier—Crozier v. Hawkeye 
Stages, '228 N.W. 320, -209 Iowa 313. 
10, Neb.—^Petersen v. Beal, '237 N. 

W. 146. 121 Neb. 348. 

11- Iowa.—Crozier v. Hawkeye 
Stages, 228 N.W. 320, 209 Iowa 313. 
N.T.—In re Guardian Casualty Co., 2 
N.T.S.2d 232, 253 App.Div. 360, 

affirmed 16 N.E.2d 397, 278 N.Y. 
674. 

12. U.S.—Commercial Standard Ins. 
Co. V. Robertson, C.C.A.Tenn., 159 
F.2d 406. 
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tends to any injury received hy the passenger he- I 
cause of the negligence of the ov.Tx*r, or of his ^ 
servants and agents, for which the motor carrier is ; 
liable, as long as the relationship of common carrier ■ 
and passenger exists and is nor limited to n:;g- 
ligence while the motor vehicle is in motion.^* hut 
extends to injury to a prospective passenger hrenuse j 
of the vehicle being stopped or parked at a jlace j 
of danger to such passenger.^° Under an indemnity j 
policy, insurer is also liable for injury to, or death j 
of, a passenger who has been ejected by the driver 1 
of the motorbus, to the same extent that the motor ; 
carrier would be liable.^® ; 

'Assault. Under some statutes, insurer cannot be 
held liable for an unprovoked assault made on a 
passenger by the driver of a taxicab, or similar mo¬ 
tor vehicle, on the ground that such an assault is 
not related to the operation or use of such a vehi¬ 
cle,or is not an “accident,” within the provisions 
of the policy.18 Insurer, also, cannot be held liable 
for an unprovoked assault on a motorbus passenger 
by a fellow passenger,!^ unless, after due notice, the 
motor vehicle carrier fails to protect the passenger 
from such an assault.^O 

Theft. A policy against the loss of property 
while in the possession or under the control of the 
insured motor carrier covers a loss by the theft of 
such property while in such possession or controL^i 


i ms rule is 


or 


* MM - 


::::dc.rly appliCn'ible where the policy, 
toLT^on, gives coverage for 
such an in Icrsement gives cov¬ 


erage vrfth resnc-ct lo rn^rchnnuise in which certain 
spjcined ccr^'craticns hnvt; an interest, it gives 
theft ccvjrnge riT.ly to property belonging to the 
corperntion snecined,-" Although such an indorse¬ 
ment is written in pursuance of, and is to be con¬ 
strued in accordance with, a statute requiring theft 
coverage for carriage within the state, if the policy 
does not restrict other causes of loss to losses with¬ 
in the state, the theft coverage indorsement need 
not be so limited, hut may be extended to theft loss¬ 
es within the geographical limits set forth in the 
policy for other losses.^-i and accorcingl}’ may cov¬ 
er thefts beyond the limits of the state.-^ 


(2) Loss from Breach of Duty or Want of 
Integrity 

A policy covering injury to person or damage to prop- 
erty does net include a loss arising from a breach of 
insured's duty as a common carrier, or from a want of in¬ 
tegrity cn the part of an employee or other person holding 
a position of trust. 

A provision covering only liability for injury to 
person or damage to property does not include a 
loss arising from a breach of insured's duty as a 
common carrier's or from a want of integrity or 
fidelity on the part of an employee-" or other per¬ 
son-® holding a position of trust and confidence. 


13. Ga.—^American Casualty Co. v. 
Southern Stages, 27 S,E.2d 227, 70 
Ga.App. 22. 

Va.—Worrell v, Worrell, 4 S.E.2d 343, 
174 Va. 11. 

Passengers under protection of stat¬ 
ute requiring security see supra § 
111 b. 

14. Ga.—American Casualty Co. v. 
Southern Stag'es, 27 S.E.2d 227, 70 
Ga.Ap,p. 22. 

15. N.Y.—^Forffion v. Travelers Ins. 
Co., 24 N.T.S.2d 366, 260 App.Div. 
1031. 

On tlieory of negligence 

A prospective bus passenger who 
contended that she was injured be¬ 
cause insured bus owner stopped or 
parked its bus at a place of danger 
to prospective passengers, the danger 
arising from the relation of a certain 
stanchion and chains to point of en¬ 
try on bus, was entitled to benefit of 
policy insuring owner for liability 
from damages sustained by any per¬ 
son and caused by the ownership, 
maintenance, or use of bus on theory 
that owner in maintenance and use 
of bus could be held to he negligent 
in such use in the event that it 
parked or stopped its bus at a place 
of danger to prospective passengers. 
—Forgion v. Travelers Ins. Co., su¬ 
pra. 


16. Ga.—^American Casualty Co. v. 
Southern Stages, 27 S.E.2d 227, 70 
GaApp. 22. 

Ejection for dra3ike3i2ie5s 
Ga.—^American Casualty Co. v. South¬ 
ern Stages, supra. 

17. Miss.—National Mut. Casualty 
Co, V. Clark, 7 So.2d 800, 193 Miss. 
27, 140 A,L..R. 927. 

N.Y.—Baron v. Auto Mut. Indemnity 
Co.. 285 N.Y.S. 486, 247 App-Dlv. 
731. 

18. Miss.—National Mut. Casualty 
Co. V. Clark, 7 So.2d 800, 193 Miss. 
27, 140 A.L.R. 927. 

19. N.Y.—Green Bus Lines v. Ocean 
Accident & Guaranty Corporaticn, 
12 N.Y.S.2d 420, 257 App.Div. S51. 
affirmed 2-5 N.E.2d S65, 2S2 N.Y. 
104, reargument denied 26 N.E.2d 
831, 282 N.Y. 737. 

20. N.Y.—Green Bus Lines v. Ocean 
Accident & Guaianty Corporation, 
39 N.E.2d 251, 287 N.Y. 309. 

“liability imposed by law” 

Bus company’s liability to passen¬ 
ger for injuries sustained by pas¬ 
senger as result of company's failure 
to protect the passenger from unpro¬ 
voked assault by fellow passenger 
after due notice was a "liability im¬ 
posed by law" within terms of lia¬ 
bility policy issued to bus company. 
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—Green Bus Lines v. Ocean Accident 
& Guaranty Corporation, supra. 

21. Tenn.—^Earheart v. Hazlewood 
Bros., 15 Tenn.App. 454, 

ITnder a policy against loss of 
freight, insurer is liable to the per¬ 
son injured, where he delivers goods 
to insured for the purpose of ship¬ 
ment, and they are never delivered to 
the consignee, and the evidence 
shows that they were probably sto¬ 
len.—^Earheart v. Hazlewood Bros., 
supra. 

22. N.H.—Barnard v. Old Colony Ins. 
Co., 188 A. 465, 88 N.H. 292. 

23. N.H.—^Barnard v. Old Colony Ins. 
Co., supra. 

24u N.H.—Barnard v. Old Colony Ins. 
Co., supra. 

25- N.H,—Barnard v. Old Colony Ins. 
Co., supra. 

m TTnited States and Canada 
N.H.—Barnard v. Old Colony Ins. Co., 
supra. 

26k Ala.—Service Stages v. Central 
Surety & Insurance Co., 165 So. 248, 
231 Ala. 417. 

27- Tex.—AVhitehead v. Traders & 
General Ins. Co., Civ.App., 12S S.W. 
2d 429. 

28. Tex.—^Whitehead v. Traders & 
General Ins. Go., supra. 
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The coverage, under such a policy, does not include 
a judgment recovered against the insured carrier 
for its failure to account for money collected on 
c. o. d. shipments intrusted to it by a connecting 
carrier,2particularly where such liability is exclud¬ 
ed by a provision in the policy,30 and, moreover, 
where such a coverage is not required by statute, 
the insurance company’s liability cannot be enlarged 
in this respect by a provision therefor in the pol- 
icy.3l Under a policy of cargo insurance executed 
to protect the shipper or consignee for loss of, or 
damage to, merchandise in transportation, the serv¬ 
ice of the motor carrier terminates with the safe 
delivery of the merchandise to the designated con- 
signee,32 and insurer cannot be held liable for 
c. o. d. charges collected from the consignee by the 
motor carrier, which it fails to transmit to the ship- 
per.33 

d. Persons Injured or Damaged 

The persons, whose injury or damage is covered by 
the policy or security, is determined from the terms of 
the policy or security, in connection with the provisions 
of the statute, under which it is issued. 

Where, under the terms of the statute, the se¬ 
curity is given for the benefit of every person in¬ 
jured or damaged, a right of action thereon is not 
restricted to persons suffering physical injuries,^^ 
and is not limited to injuries to passengers,35 but 
exists in favor of all persons who suffer loss or 
damage from the operation of the motor vehicle,36 
and extends to injuries to pedestrians37 and persons 
riding in other cars,3 8 although the statute requires 
that the bond shall be proportioned to the number of 
passengers authorized to be carried.39 

Under some statutes,'however, requiring insur¬ 


ance or a bond “providing for compensation,’* the 
insurance or bond feature for personal injuries is 
confined to injuries to passengers,^® while the in¬ 
demnity for injury to property covers any recovery 
for damage to property of any person other than in¬ 
sured,and does not enlarge the carrier’s liability 
beyond what it would be without the statute.42 Un¬ 
der such a statute a motor transportation company 
which is engaged exclusively in the transportation 
of property may procure a permit therefor on the 
giving of a bond for injury to property,^3 while a 
company transporting passengers would have to 
give insurance or a bond covering injuries to both 
persons and property.**^ Under some policies, liabil¬ 
ity of insurer is expressly excluded for injuries to, 
or death of, persons while riding on or in commer¬ 
cial trucks, covered by the policy.^® 

Employees. Under some statutes, the liability in¬ 
surance coverage must include compensation for in¬ 
juries to, or death of, the motor carrier’s employees, 
resulting from the operation of its vehicles, for 
which the carrier is legally liable,*6 and the public 
service commission cannot exclude employees from 
such coverage by rules and regulations adopted by 
it,^*^ and, therefore, the exclusion of employees in 
a policy indorsement, adopted by the commission, 
has been held invalid.**8 Where an order of the 
public service commission, indorsed on the policy, 
requires a policy guaranteeing the payment of dam¬ 
ages resulting from negligent operation, it protects 
the motor carrier’s employees,^® and supersedes a 
provision of the policy which expressly relieves the 
carrier from liability for bodily injury to its em¬ 
ployees,®® particularly where a provision in the 
form, adopted by the commission, provides that 


29. Tex.—Whitehead v. Traders & 
General Ins. Co., supra. 

30. Tex.—Whitehead v. Traders &, 
General Ins. Co., supra. 

31. Tex.—Whitehead v. Traders & 
General Ins. Co., supra. 

32. N.T.—Ontra v. Automobile Ins. 
Co. of Hartford, Conn., 44 N.Y.S.2d 
S3S. 

33. N.Y. —Ontra v. Automobile Ins. 
Co. of Hartford, Conn., supra. 

34. Wash.—^Bruner v. Little, 166 P. 
1166, 97 Wash 319. 

Persons protected by statute rectujr- 
ing bond, policy, or other security 
generally see supra § 111 b. 

35. Iowa.—Crozicr v. Hawkeye 
Stages, i228 N.W. 320, 209 Iowa 
313. 

Wis.—^Ehlers v. Automobile Liability 
Co, 164 N.W. 845, 1'66 Wis. 185. 

36. Iowa.—Crozier v. Hawkeye 


Stages, 228 N.W. 320, 209 Iowa 
31,3. 

42 C,J. p 717 note 74. 

37. Ga.—^American Fidelity & Casu¬ 
alty Co. V,. McWilliams, 191 S.E. 
191, '55 Ga-App 658, 

4'2 C.J. p 717 note 75. 

38. R.I.—^Providence v. Paine, 103 A. 
78-6, 41 R,r. 333. 

39. R.I.—^Providence v. Paine, supra. 

40 . Idaho.—Smallwood v. Jeter, 244 
P. 149, 42 Idaho 169. 

42 C.J. p 717 note 79. 

41. Idaho.—Smallwood v. Jeter, su¬ 
pra. 

42. Idaho.—Smallwood v. Jeter, su¬ 
pra. 

43. Idaho.—^Smallwood v. Jeter, su¬ 
pra. 

44. Idaho.—Smallwood v. Jeter, su¬ 
pra. 

i45. U.S.—Hawkeye Casualty Co. v. 
Halferty. C.C.A.Mo., 131 F.2d 294, 
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certiorari denied Halferty v. Hawk- 
eye Casualty Co., 63 S.Ct. 533, 318 

U. S. 758, 87 L.Ed. IISI. 

46. Okl.—Casualty Reciprocal Ex¬ 
change V. Sutfin, 1166 P.2d 434, 196 
Okl. 1567. 

47 . Okl.—Casualty Reciprocal Ex¬ 
change V. Sutfin, supra. 

48 . Okl.—Casualty Reciprocal Ex¬ 
change V. Sutfin, supra. 

49 . tJ.S.—Hindel v. State Farm Mut. 
Auto Ins. Co. of Bloomington, Ill, 
C.C.A.Ind., 97 F.2d 777, certiorari 
denied State Farm Mut. Auto Ins. 
Co. of Bloomington, Ill. v Hindel, 
59 set. 153, 305 U.S. 647, 83 L. 
Ed. 418—'Continental Casualty Co. 

V. iShankel, C.C.A.Okl., 88 F.,2d 819. 
Driver’s helper 

U.S.—Continental Casualty Co. 
Shankel, supra 

50. U.S.—^Hindel v. State Farm Mut. 
Auto Ins. Co. of Bloomington, Ill, 
C.C.A.Ind., 97 F.2d 777, certiorari 
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nothing in the policy proper shall affect the rights 
of any person injured by the motor carrier’s negli¬ 
gence, or relieve insurer from liability.S^ 

§ 116. - Liability on Bond or Security 

a. In general 

b. Nature of liability 

c. Liability to injured person; necessity 

of judgment against insured 

d. Defenses 

e. Amount of liability 

a. In (General 

Liability of the principal, and that of the surety or 
insurer, on a public service motor vel.Tcle security bond or j 
policy of liability insurance depend on the terms of the . 
bond or policy in connection with the statute under which 
it is issued. 

The rules of law relating to liability on indemnity 
bonds or contracts, as discussed in Indemnity §§ 
12-14, 23-25, and on policies of motor vehicle lia¬ 
bility insurance, discussed in Insurance §§ 829, 830, 
generally apply in determining the liability of the 
principal and sureties on a public service motor ve¬ 
hicle indemnity bond or policy of liability insur¬ 
ance.^ ^ In accordance with such rules, the liability 
of the motor carrier, as well as that of the surety 
or insurer on the bond or policy, must be determined 


under the statute, v/hich is made a part of the bond 
cr pDl:cyr®“ and such statutory liabilitj" cannot be 
limited or enlarged zy any contractual provision in 
the security bond cr policy,^* and neither the mo¬ 
tor carrier nor its surety or insurer may success- 
i\\Ay contend that the bond or polic:/ limits the stat¬ 
utory liability's except as to the amount of such 
liahility.*^® This rule is particularly applicable 
v.hcre an indorsement on the policy, as prescribed 
by the public service commission, provides that 
nothing in the policy cr any other indorsement shall 
relieve insurer from the statutory liability,®" as such 
an indorsement invalidates any attempt of insurer 
to limit, b}.’ contract, its liability resulting from the 
operation of a motor vehicle in insured’s business 
as a common carrier;^* but such an indorsement is 
inapplicable where the motor vehicle is being used 
for a purpose which does not require a permit from 
the public service commission.^s Where the policy 
stipulates that it does not cover liability for others, 
assumed by insured under any contract or agree¬ 
ment, the liability of insurer of one motor carrier 
cannot be enlarged by a contract between such car¬ 
rier and another connecting motor carrier.®® 

As affected by ownership. The suretyship under 
a compulsory public service motor vehicle indemnity 
bond or policy concerns the motor vehicle and its 


denied State Farm Mut. Auto Ins. 
Co. of Bloomington, Ill. v. Hindel, 
59 S.Ct. 153, 305 U.S. 647. 83 L. 
Ed. 418, 

51. U.S.—Continental Casualty Co. 

V. Shankel, C.C.A.Okl., 88 F,2d 819. 

52. Wash.—Stusser v. Mutual Union 
Ins. Co., 221 P. 331, 127 Wash, 449, 

42 C.J. p '717 note 88. 

53. U.S.—Travelers Ins. Co. v. Cald¬ 
well, C.C.A.Ark., 133 F.2d 649. 

Iowa.—Curtis v. Michaelson, 219 N. 

W. 49, 20'6 Iowa 111. 

Tex.—American Fidelity & Casualty 
Co. V. Newman, Civ-App., 60 S.W. 
2d 482, mandamus granted. Com. 
App., American Fidelity & Casual¬ 
ty Co. v. McClendon, 81 S.W.2d 493. 
and set aside, Civ.App., American 
Fidelity & Casualty Co. v. New¬ 
man. 83 S.W.2d 710. 

Compared witli railroad and street¬ 
car carriers 

The statute requiring motor com¬ 
mon carriers to give bond for pro¬ 
tection of passengers and public sub¬ 
jects such motor carriers to liability 
pertaining to railway and streetcar 
common carriers of passengers, ex¬ 
cept where statute specifically pro¬ 
vides otherwise.—^American Casualty 
Co. V. Southern Stages, 27 S.E.2d 227, 
70 Ga.App. 22. 

^54. U.S.—American Alliance Ins. Co. 
V. Brady Transfer & Storage Co., 
C.C.A.Iowa. 101 F.2d 144. 
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Iowa.—Curtis v. Michaelson, 219 N- 
W. 49, 206 Iowa 111. 

Kan.—^Dunn v. Jones, 53 P.2d 918, 143 . 
Kan. 218, rehearing denied 57 P.2d 
16, 143 Kan. 771. 

Tex.—Southland Greyhound Lines v* 
Dennison, Civ.App., ■62 S.W.2d 600. 
XK)Bse& for failure to accons-t 

Provision in motor earner's liabili¬ 
ty policy obligating insurer to pay 
losses for failure to account for or 
return cash collected for c. o. d. ship¬ 
ments was purely contractual since 
not required by statute, and insurer 
is not liable for such loss.—^White- 
head V. Traders & General Ins. Co., 
Tex.Civ.App., 128 S.W.2d 429. 

55 . Okl.—^Utilities Ins. Co. v. Potter, 

105 P.2d 259, 188 Okl. 145, certio¬ 
rari dismissed 61 S.Ct. 804, 3'12 U.S. 
662, 85 L.Ed, 1109—^Enders V- 

Longmire, 67 P.2d 12, 179 Okl. 
633—^Jacobsen v. Howard, 23 P.2d 
185, 1'64 Okl. 88. 

56 . Okl.—Utilities Ins. Co. v. Potter, i 
105 P.2d 259, 188 Okl. 145, certio-1 
rari dismissed 61 S.Ct. 804, 312! 

U. S. 662, S5 L.Ed. 1109—^Enders j 

V. Longmire, 67 P.2d 12, 179 Okl. 1 

633—Jacobsen v. Howard, 23 P.2di 
1S5, 164 Okl. SS. ; 

Amount of liability generally see in¬ 
fra subdivision e of this section. 

57. U.S.—Foster v. Commercial 

Standard Ins. Co. of Fort Worth, i 
Tex.. C.C.A.Kan., 121 P.2d 117—| 
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American Casualty Co. of Reading, 
Pa., V. Morris, D.C.W.Va., 51 F. 
Supp. 8S9, affirmed, C.C.A., Simon 

V. American Casualty Co. of Read¬ 
ing, Pa., 146 F.2d 208. 

58. U.S.—^American Casualty Co. of 
Reading, Pa., v. Morris, D.C-W.Va., 
51 F.'Supp. 889, affirmed, C.C.A., 
Simon v. American Casualty Co. of 
Reading, Pa., 146 F.2d 208. 

59. U.S.—American Casualty Co. of 
Reading, Pa., v. Morris, D.C.W.Va., 
51 F.Supp. 889, affirmed, C-C-A., 
Simon v. American Casualty Co. of 
Reading, Pa., 146 F.2d 208, 

Not liable for injuries to passengers 
Under motor carrier's liability pol¬ 
icy providing that nothing contained 
therein should relieve insurer from 
liability “hereunder" and containing 
an exclusion of passenger hazard in¬ 
dorsement, insurer was not liable for 
injuries sustained by passengers 
where at time of accident truck was 
not being used for purpose which re¬ 
quired motor carrier permit under 
the motor carrier law.—American 
Casualty Co. of Reading, Pa., v. Mor¬ 
ris, D.C.W.Va., 51 F.Supp. 889, af¬ 
firmed, C.C.A., Simon v. American 
Casualty Co. of Reading, Pa., 146 
; F.2d 208. 

60. Tex.—^WTiitehead v. Traders & 
General Ins. Co., Civ.App., 128 S. 

W. 2d 429. 
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operation and not its ownership,®! and therefore 
the liability of the surety to one who has been in¬ 
jured does not depend on whether the principal on 
the bond or policy is the owner of the car;®^ and 
it has been held that the surety or insurer remains 
liable on the bond or policy, notwithstanding an un¬ 
disclosed change of ownership, and that, where 
the owmer of a jitney, or similar motor vehicle sells 
it, but fails to remove his license plates therefrom, 
and is thus by virtue of an express statutory provi¬ 
sion conclusively presumed to remain the owner as 
discussed in Evidence § 150 f, as far as the rights 
of the public are concerned, the surety on his bond 
is liable for the negligence of the driver.®^ Under 
other statutes, however, insurer is not liable for 
damages resulting from ownership and operation 
by a person other than insured.®® Where the policy 
provides that, on insured’s death within the policy 
period, the unexpired portion shall cover insured’s 
legal representatives, and a taxicab or similar mo¬ 
tor vehicle, an asset of insured’s estate, is operated 
by a driver, with the administrator’s consent at the 
time of the accident, insurer is liable although the 
taxicab was bequeathed to the administrator.®® 

b. Nature of Liability 

The liability of the surety op insurer is joint and 
several with the liability of the owner or operator of the 
motor vehicle; and under some statutes the liability is of 
a continuing nature, 

The surety or insurer, under the bond or policy, 
is jointly and severally liable with the owner or op¬ 
erator of the motor vehicle for the injury or dam¬ 
ages caused by its negligent operation,®*^ It has 
been held, however, that such joint liability exists 


only by operation of the statute, and not by virtue 
of the provisions of the bond or policy,®S and that 
therefore a joint liability does not arise where the 
bond or policy is voluntarily filed by a class of mo¬ 
tor vehicle carriers not required by statute to file 
it.®9 Where the statute gives a cause of action 
■against the principal and surety, the same elements 
of damages for which recovery might be had against 
the principal enter into, and form a part of, the lia¬ 
bility of the surety.'^® If the accident proximately 
causing the injury or damage is due to the concur¬ 
rent negligence of the drivers of two motor vehi¬ 
cles, the insurers of both vehicles are jointly and 
severally liable for the injury or damage.'^! 

Continuing liability. A statute requiring an in¬ 
demnity bond or policy to be a continuing liability, 
notwithstanding any recovery thereon, is not un¬ 
reasonably onerous in the absence of evidence that 
this continuing liability feature increases the cost 
of such bond,72 and is applicable to a bond executed 
by a surety, attempting to limit liability, with knowl¬ 
edge of the requirement of such continuing liability 
at the time of the execution of the bond.*^3 An or¬ 
dinance, however, has been held unreasonable and 
beyond the power of the municipality, where it re¬ 
quires the bond to provide for a continuing liability 
of not less than the full amount thereof, notwith¬ 
standing any recovery thereon.'^^ 

c. Liability to Injured Person; Necessity of 
Judgment against Insured 

Under some statutes a valid judgment must be ob¬ 
tained against the motor carrier by the person injured 
before liability on the security accrues and a right of 
action arises thereon in favor of the injured person. 


61. Wash.—^Horner v. Kilmer, 196 P. 
646, 115 Wash. 67—McDonald v. 
Lawrence, 170 P. 576, 100 Wash. 
215. 

62. Wash.—^Horner v. Kilmer, 196 P. 
646, 115 Wash. 67. 

42 C J. p 718 note 93. 

63. Tenn.—^U. S. Fidelity & Guaran¬ 
ty Co. V. Allen, 14 S.W.2d 724, 158 
Tenn. 604. 

Owner operating at time of accident 

Liability insurer was held liable 
under statutory policy to judgment 
creditor of person operating truck¬ 
ing business at time of accident un¬ 
der certificate of public convenience 
and necessity, where permit, in name 
of deceased person, who was desig¬ 
nated as the assured, was subse¬ 
quently amended by including name 
of person operating business at time 
of accident, where insurer had given 
corporation commission no notice of 
intention to cancel policy before ac¬ 
cident.—^U. & Fidelity & Guaranty 


Co. V. Hubatka, 44 P.2d 66, 172 Okl. 
117. 

64. Wash-—^Peters v. Casualty Co. 
of America, 172 P. 220, 101 Wash. 
208. 

65. N.J.—Bess v. Commonwealth 
Casualty Co., 128 A. -250, 101 N.J. 
Law 380. 

66. Mass.—^Hobbs v. Cunningham, 
174 N.E. 181, 273 Mass. 529. 

67. La.—McCoy v. Marsh, 6 La.App. 
606. 

Okl.—^Wray v. Garrett, 90 P.2d 1050, 
185 Okl. 138—Enders v. Longmire, 
67 P.2d 12, 179 Okl. 63.3—Jacobsen 
v. Howard, 23 P.2d 185, 164 Okl 
188. 

Tex.—'Southland Greyhound Lines v. 
Dennison, Civ.App., '62 S.W.2d 500. 

68. Okl.—Beverly v. Elam, 162 P.2d 
180, 196 Okl. 15. 

69. Okl.—^Beverly v. Elam, supra. 

70. Wash.—^Bruner v. Little, 166 P. 

418 


11616, 97 Wash 319—Singer v. Mar¬ 
tin, 164 P. 110‘5, 96 Wash. '231. 

71. N.Y.—In re Guardian Casualty 
Co., 2 N.T.'S.2d 232, 2'53 App.Div. 
360, affirmed 16 N.E.2d 397, 278 
N.Y. 674. 

Concurrent causes generally see In¬ 
fra § 254. 

Joint and several liability of persons 
concurrently causing injury see in¬ 
fra § 427. 

Automobile and taiucab 

N.Y.—In re Guardian Casualty Co., 2 
N.Y.S.2d 232, 253 App Div. 360, af¬ 
firmed 1'6 NE.2d 397, 278 N.Y. 674. 

72. N.Y.—People v. Martin, 197 N. 
Y.S. 28, '203 App.Div. 423, affirmed 
139 N.E. 730, 23'5 N.Y. 550. 

73. Ill.—Royal Indemnity Co. y 
G ray, 7 N.E.2d 358, 289 Ill.App. 
367. 

74. Pa.—^Wilkes-Barre Jitney Bus 
Ass'n V. Wilkes-Barre, 100 A. 9'54, 
256 Pa. 462. 

42 C.J. p 718 note 96. 
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In accordance with the distinction between in¬ 
demnity against liability and indemnity against 
or damage, as discussed in Indemnity § 14 b, c, and 
between insurance against loss or damage and 
insurance against liability, discussed in Insur¬ 
ance § 24, as well as in accordance with the prin¬ 
ciples of law pertaining to the rights of an injured 
person against a liability insurer generally, cis- j 
cussed in Insurance § 1191, where the surety bond ' 
or policy is in form or substance a liability con¬ 
tract, for the use and benefit of injured persons, the i 
surety or insurer is primarily or originally liable j 
to the injured person for injuries or damages sus- \ 
tained within the coverage of the security"5 from 
the time the injury or damage occurs,''^ and the per¬ 
son injured may sue to enforce such liability with¬ 
out first having sued and recovered a judgment 
against the owner or operator of the motor vehi- 
cle.77 

Under other statutes, and bonds and policies 
thereunder, the surety or insurer becomes liable, and 


a cause of action directly against it arises in favor 
of a person iniured or when, and only 

vrhen, a valid final judgment, as a condition preced¬ 
ent, has been obtained by such person against the 
motor carrier."'- A bond under such a statute cov¬ 
ers only a judgment taken for injuries occurring 
after the delivery and acceptance of the bond"^^ and 
does not cover a judgment obtained after the execu¬ 
tion of the bond for injuries resulting from negli¬ 
gent operation of the motor vehicle prior to the ex¬ 
ecution of the band.^<^ 

Effect of security under statute. A bond or pol¬ 
icy, under such a statute requiring security, cover¬ 
ing damages and conditioned for the payment of 
any final judgment does not merely indemnify the 
secured motor carrier against loss caused by its neg¬ 
ligence,but imposes on the surety or insurer an 
original and direct liability to members of the pub¬ 
lic for injuries sustained by them because of the 
negligence of the insured motor carrier.^^ After 
such a judgment, the right of the judgment creditor 


75. Okl.—^U. S. Fidelity & Guaranty 
Co. V. Hubatka, 44 P.2d ©6. 172 
Okl. 117. 

S.C.—Bryant Vv Blue Bird Cab Co-, 
25 S.B.2d 489, 202 S.C. 456. 

Tex.—^Elliott V. Lester, Civ.App., 126 
S.W.2d 756—Commercial Standard 
Ins. Co, v. Philpot, Civ.App., 82 S. 
W 2d 681—Southland Greyhound 
Lines v. Dennison, Civ.App., 62 S. 
W.2d 500, error dismissed. 

Right of injured person to sue see 
infra § 117. 

Absolute promise for loss of, or 
damage to, cargo 

S.C.—Lucas V. Garrett, 41 S.B.2d 212, 
209 S.C. 621. 

76. Kan.—^Dunn v. Jones, 53 P.2d 
918, 143 Kan. 218, rehearinoi denied 
57 P.2d 16, 143 Kan. 771. 

N.C.—^Harrison v. Southern Transit 
Co., 135 S.E. 460, 192 N.C. 545. 

A right of action against both 
principal and surety accrues when 
the injury occurs, where contract 
indemnifies against liability for in¬ 
juries to others.—^Harrison v. South¬ 
ern Transit Co., supra. 

77 . Ga.—Great American Indemnity 
Co. V. Vickers, 188 S.E. 24, 183 Ga. 
233 —Great American Indemnity 
Co. V. Durham, 187 S.E. 891, 54 Ga. 
App. 353. 

Iowa.—^Eggermont v. Central Sur. & 
Ins. Corp., 17 N.W.2d 840, 236 Iowa 
197, construing Missouri statute— 
Curtis V. Michaelson, 219 N.W. 49, 
152, 206 Iowa 111. 

Kan.—^Dunn v. Jones, 53 P.2d 918, 
143 Kan. 218, rehearing denied 57 
P.2d 16, 143 Kan. 771. 

R.I. — Providence v. Paine. 103 A* 
786. 41 R.I. 333. 


78. U.S.—Malisfski v. Indemnity 
Ins. Co. of North America, C-C.A. 
Md,. 135 F.2d 910- 

Ala.—Baggett V. Jackson, 13 So.2d. 

572, 244 Ala. 404. ! 

Cal.—Severns v. California Highway 
Indemnity Exchange, 280 P. 213, 
100 Cal App. SS4. 

Ill.—^Roberts v. Central Mut. Ins. Co., 
'2 N.E.2d 132, 2S5 Ill.App. 408. 

Ky.—Maryland Cas. Co. v. Baker, 200 
S.W.2d 757, 304 Ky. 296. 

N.J.—Bess V. Commonwealth Casual- 


i Susbaudf recovexiug separate Jud?- 
' meut in suit by himself and wife 
; against taxicab owner injuring wife 
I in collision, could recover amount 
1 thereof from tax.cab insurer.—^Kula 
i V. Jersey Mut. Casualty Ins. Co., 153 
! A. 265. 8 N.J.Misc. 929. 
j “Pinal Judgment” means a judg- 
ment in which the parties no longer 
I have a right to request change by 
; court which entered judgment or to 
have judgment reviewed by appeal.— 
! Roberts v. Central Mut. Ins. Co., 2 


ty Co., 128 A. 250, 101 N.J.Law 3S0 N.E.2d 132, 2S5 Ill.App. 408. 

—Boyle V. Manufacturers' Lia- j presumption of wrongful acts 
bility Ins. Co., 115 A. 383, 96 N.J. ] 'phg presumption prevails, under 
Law 380, affirmed 117 A- 925, 97 | g^ch a statute, that no judgment will 
N.J.Law 661. | be obtained against the motor earner 

N.T.—Frank v, Hartford Accident & ■ except for his wrongful acts while 
Indemnity Co., 239 N.T.S. 397, 136 ; conducting his business as a carrier. 
Misc. 186, affirmed 245 N.T.S. 777, | —Commercial Standard Ins. Co. v. 
231 App.Div. 707. ! McKissack, Tex.Civ.App., 153 S.W.2d 


N.C.—Manheim v. Virginia Surety j 997, error refused. 


Co., 3 S.E.2d 16, 215 N.C. 690—Har¬ 
rison V. Southern Transit Co., 135 j 
S.E. 460, 192 N.C. 545. | 

Tenn.—Johnson Transfer & Freight 1 
Lines v. American Nat. Fire Ins. j 
Co., 79 S.'VV.2d 587, 16S Tenn. 614, j 
99 A.L.R. 277. | 

Tex.—Grasso v. Cannon Ball Motor 
Freight Lines, 81 S.W.2d 4S2, 125 
Tex. 154—^Ferris v. Southern Un¬ 
derwriters, Civ.App., 109 S.W.2d 
223, error refused—^Pageway 

Coaches v. Bransford, Civ.App., 71 
S.lV.ld 561, affirmed Bransford v. 
Pageway Coaches, 104 S.W.2d 471, 
129 Tex, 327. 

Vr.Va.—Criss v. TJ. S. Fidelity & 
Guaranty Co., 142 S.E. 849, 105 V”. 
Va. 380. 

'VVis.—Rusch v. Mielke, 291 N.W. 300, 
234 Wis. 380, 


78- N.C—Manheim v. Virginia Sure¬ 
ty Co., 3 S.E.2d 16, 215 N.C. 693. 

80- N.C.—^Manheim v, Virginia Sure¬ 
ty Co., supra. 

Check delivered iu lieu of boud 
Miss.—^Nunnery v. Baker, 195 So. 314, 
ISS Miss. 596. 

81, S.C,—Bryant v. Blue Bird Cab 
Co.. 25 S.E.2d 489, 202 S.C. 456. 

82, S.C.—Bryant v. Blue Bird Cab 
Co., supra 

A city ordinance requiring taxicab 
operators to take out insurance poli¬ 
cies or provide surety bonds covering 
damages arising in city for injuries 
to persons and property was intend¬ 
ed to insure enforcement of car¬ 
riers’ tort liabilities to passengers 
and public, and provision therein 
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to recover thereon against insurer becomes fixed as 
of -the time of the accident,8^ and nothing which 
occurs afterward affects such right.The surety’s 
or insurer’s liability to pay the judgment attaches to 
the extent of its bond or policy,^® regardless of 
whether insurer is a party to the action in name,^® 
and, if insurer participates in the action, plaintiff 
may, by motion, have the judgment set over against 
insurer without further action.^'^ The recovery of 
judgment against insured is not the injury insured 
against, but is merely the test or mode of proof in 
proceeding against insurer.88 

Judgment against third person. Under a statute 
which does not provide coverage to the permittee 
or employee of the owner of the motor vehicle, the 
surety on the bond of the owner of a taxicab is not 
liable for the amount of a judgment recovered sole¬ 
ly against a third person driving the taxicab, or sim¬ 
ilar vehicle, at the time of the accident®^ unless the 
owner was made a party to the action for injuries 
in which ll^e judgment was rendered®^ or unless the 
bond contains an omnibus coverage clause or a pro¬ 
vision for such third person as an additional in¬ 
sured.®! 

d. Defenses 

Any matter which tends to diminish, or defeat lia¬ 
bility on the security or the injured person's correspond¬ 
ing right of recovery may be set up as a defense to the 
enforcement of such liability. 

Any matter which tends to diminish, or entirely 
defeat, liability on the security or the injured per¬ 
son’s corresponding right of recovery may be set 
up as a defense where such liability is sought to be 


enforced, as by an action against the surety or in¬ 
surer on the bond or policy of liability insurance.®^ 
The injured person’s right of action to enforce the 
security cannot be defeated by the fact that the li¬ 
cense of the owner or operator had expired before 
the accident, in the absence of a limitation of the 
bond to the period of the license,®® or by the fact 
that the motor carrier has committed or omitted acts 
for which his permit could be revoked, as long as it 
remains unrevoked,®^ or by the fact that insured’s 
certificate of convenience and necessity has been 
merely suspended, and not canceled, since in such 
a case he is not operating without a certificate.®^ 
Moreover, after a permit has been obtained and a 
statutory bond given, neither the owner nor his 
surety will be permitted to say, in case of an injury 
within the terms of the bond, that the owner was 
not conducting a common carrier business under 
the statute.®® 

Liability on judgment. Under a statute making the 
surety or insurer liable where a judgment has been 
obtained against the secured motor carrier, the sure¬ 
ty or insurer is not relieved from liability by the 
failure of the injured person, who has recovered a 
judgment against the principal, to exhaust his rem¬ 
edies against such principal,®*^ or by the insured’s 
failure to do some act, as required by law, which 
might subject him to a fine;®® nor does the fact that 
insured fails to comply with certain details of the 
policy, such as giving notice of the accident to in¬ 
surer, affect the injured person’s right to recover on 
the policy for damages adjudicated in an action at 
law between himself and insured.®® A policy pro- 


that Insurance or bond should be 
conditioned for payment of any final 
judgment rendered did not dissipate 
insurer’s clearly expressed original 
liability for payment of damages.— 
Bryant v. Blue Bird Cab Co., supra. 

83. U.S.—Commercial Standard Ins. 
Co. V. Robertson, C.C.A.Tenn., 15& 
F.2d 405. 

84. U.S.—Commercial Standard Ins. 
Co. V. Robertson, supra. 

85. Tex.—^Elliott v. Lester, Civ.App., 
126 S.W.2d r5'6—^Ferris v. Southern 
Underwriters, Civ.App., 109 Sta'W.2d 
223, error refused. 

86. Tex.—^Elliott V. Lester, Civ.App., 
126 S.W.2d 756. 

A further statutory provision that 
insurer should not be directly sued 
or mentioned in the pleadings in the 
original action, is for the beneficial 
convenience of insurer.—^Elliott v. 
Lester, supra. 

87. Tex—^Elliott v. Lester, supra— 
Cannon Ball Motor Freight Lines 
V. Grasso, Civ.App., <59 S.W.2d 337- 


88. Iowa.—^Eggermont v. Central 
Sur, & Ins. Corp., 17 ]Sr.W.2d 840, 
236 Iowa 197. 

89. N.T.—Kuhn v. Auto Cab Mut. 
Indemnity Co., 279 N'.T.S. 60, ‘244 
App.Div. 1272, affirmed 1 N.E.2d 
343, 270 N.Y. 687. 

90. N.T.—^Kuhn v. Auto Cab Mut. 
Indemnity Co., supra. 

91. N.T.—^Kuhn v. Auto Cab Mut. 
Indemnity Co., supra. 

92. N.T,—Merrill v. Equitable Se¬ 
curity Co. of New Tork, '227 N.T.S. 
266, 131 Misc. 641. 

93. Mich.—^City of Detroit r. Blue 
Ribbon Auto Drivers’ Ass'n, 237 
N.W. 61, '254 Mich. 263, 74 A.L.R. 
11306. 

94. U.S.—Trinity Universal Ins. Co. 
V. Cunningham, C.C.A.Mo., 107 F.2d 
'857, certiorari dismissed 60 S.Ct. 
1074, 310 U.S. 654, 84 L Ed. 1419. 

Tex.—Commercial Standard Ins. Co. 
V. McKissack, Civ.App., 153 S.W.2d 
997, error refused. 
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Policy existing until canceled 
U.S.—Trinity Universal Ins. Co. v. 
Cunningham, CC.A.Mo., 107 P.2d 
857, certiorari dismissed 60 S Ct. 
1074, 310 U.S. 1654, 84 L.Ed. 1419. 

95. U.S.—Trinity Universal Ins. Co. 
V. Cunningham, supra 

96. "Wash—^Dunn v. Bailey, 255 P. 
930, 143 Wash. 670. 

97- N.T.—^Merrill v. Equitable Sure¬ 
ty Co. of New Tork, 227 N.T.S. 
1266, 131 Misc. 641. 
j^aches by injured person, recover¬ 
ing judgrment against principal on 
indemnity bond for injuries by auto¬ 
mobile, which might have relieved 
defendant from loss, will not dis¬ 
charge surety.—^Merrill v^ Equitable 
Surety Co. of New Tork, supra. 

98L Or.—^DufCy v. Oregon Automo¬ 
bile Ins. Co.. 21 P.2d '21'1. 14'2 Or. 
698. 

99. N.J.—Boyle v. Manufacturers’ 
Liability Ins. Co., 115 A. 383, 96 N. 
J.Law 380, affirmed 117 A. 925, 9 7 
N.J.Law '561—Gillard v. Manufac- 
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vision that no defense available to insurer as ] 
against insured shall be available as against a ;ucg- i 
ment creditor of insured after a judgment has been ' 
rendered against such insured covers the protection ' 
given by the policy on which a right of action would ; 
accrue on the rendition of such judgment,i and j 
hence the judgment creditor may recover from in- \ 
surer on the policy, notwithstanding the judgment 1 
was obtained for wrongful death, although the j 
words '"wrongful death” were not included in the I 

policy.2 j 

Where indemnity insurer, with notice of insured's ! 
default, allows damages to be assessed and judg¬ 
ment entered for injuries, its defense to an action 
on the bond that the judgment was not recovered 
after trial of an issue of fact as required by the 
bond is unavailing as being in the nature of a col¬ 
lateral attack on the judgment, and as an attempt to 
nullify the intent to satisfy the statutory require¬ 
ment that the bond should be conditioned to pay 
“any judgment recovered.”^ Under a provision that 
the policy shall apply between insurer and insured, 
but shall not prejudice the right of any person other 
than insured to recover thereunder, a further provi¬ 
sion limiting the use of the vehicle, a motorbus, to 
the carriage of schoolteachers and children does not 
prevent a judgment creditor of insured, injured 
while a passenger on the bus, from recovering on 
the policy.'^ 

Payments. Money paid by the principal on the 
security to the person injured, who has recovered a 
judgment against the principal, must be regarded as 
a payment on the judgment, and not as a discharge 
of his obligation as principal on the bond;^ and, 
where a partial payment made on a judgment, for 


v/hich surety is liable only in part, is not specifi¬ 
cally designated as a payment on the part of the 
judgment for v.dtich the principal or surety is lia¬ 
ble, it mr^y be regarded as payment on the part of 
the ju Igment fer tvhich the surety is not liable, since 
tire surety has no right to designate how the pay¬ 
ment shall be applied.^ Moreover, the fact that 
there is an opportunity for collusion by the injured 
person in permitting the principal to pay the diftcr- 
ence between the obligation of the surety and the 
amount of the judgment, although the principal is 
able to pay the entire judgment, is not sufficient to 
make the agreement against public policy^ Where 
insurer pays the amount of the policy into court, 
pending actions for injuries involving claims great¬ 
ly in excess of the amount of the policy, it has been 
iield not entitled to deduct payments made in the 
settlement of claims, arising out of the same ac¬ 
cident, which had not been reduced to judgments.® 

e. Amount of Liability 

As a general rule, the liabilEty of the surety or in¬ 
surer on a compulsory motor carrier liability bond or 
policy is limited to the amount specified in the bond or 
policy. 

As a general rule, the liability of the surety or 
insurer on a compulsory public service motor vehi¬ 
cle liability bond or policy is limited to the amount 
specified in the bond or policy,® and, although an 
amount of security or insurance to be carried is 
specified by statute, the surety or insurer may con¬ 
tract for a greater amount.^® Under some statutes 
providing a right of action on the bond by “every 
person” injured, each person injured may recover 
the full amount of his damages against the princi¬ 
pal,but the recovery against the surety is limited 
to the amount of the bond.^^ Under such a statute 


turers' Ins. Co. of Philadelphia, 
Pa., 107 A. 446, 93 N-J-Law, 215. 
N.Y.—Devlin v. New York Mut. Cas¬ 
ualty Taxicab Ins. Co., 206 N.Y.S. 
365, 123 Misc. 784, modified on oth¬ 
er grounds 210 N.Y.S. 57, 213 App. 
Div. 152. 

Failure to serve agent 

Where, under the statute, the poli¬ 
cy is required to he deposited with 
the fiscal officer of the city issuing 
the license, a failure to serve sum¬ 
mons, in the original action against 
insured, on such oflicer, as the con¬ 
stituted agent of insured for that 
purpose, did not affect the injured 
person's subsequent action against 
insurer for adjudicated damages, as 
such ownership could not inure to 
insurer's advantage after insured had 
litigated the merits.—Gillard v. Man¬ 
ufacturers' Ins. Co. of Philadelphia. 
Pa., 107 A. 446, 93 N.J Law 215. 

1. U.S.—^Park v. American Fidelity 


& Casualty Co., C.C.A.Tex., 92 F.2d 
746. 

2. U.S,—^Park v. American Fidelity 
& Casualty Co., supra. 

3. N.Y.—Devlin v. New York Mut. 
Casualty Taxicab Ins. Co., 210 N. 
Y.S. 57, 213 App.Div. 152. 

4. N.Y.—Engelson v. Commerce 
Casualty Co., 269 N.Y.S. 453, 149 
Misc. SS6. 

5. N.Y.—Merrill v. Equitable Surety 
Co. of New York, 227 N.Y.S. 266. 
131 Misc. 641. 

6. N.Y,—Merrill v. Equitable Surety 
Co. of New York, supra. 

7. N.Y.—Merrill v. Equitable Surety 
Co. of New York, supra. 

8. N.Y.—^Prank v. Hartford Acci¬ 
dent & Indemnity Co., 239 N.Y.S. 
397, 136 Misc. 1S6, affirmed 245 
N.Y.S. 777, 231 App.Div. 707. 

9. N.Y.—^Devlin v. New York Mut. 
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Casualty Taxicab Ins. Co., 210 N.T. 
S. 57, 213 App.Div. 152. 

Amount of; 

Liability on: 

Indemnity contract in general 
see Indemnity § 13. 

Liability insurance in general 
see Insurance §§ 1400, 1401. 
Security generally see supra § 112. 

10. N. J.—^^klacClellan v. General Cas¬ 
ualty & Surety Co., 134 A. 911, 4 
N.J.Misc. 926, affirmed 137 A. 917, 
103 N.J.Law 702, O’Neill v. Gen¬ 
eral Casualty & Surety Co., 137 A. 
918, 103 N.J.Law 704, and Rowan 
V. General Casualty & Surety Co., 
137 A, 918, 103 N.J.Law 713. 

11. Wash.—^Nelson v. Pacific Coast 
Casualty Co.. 164 P. 694, 96 W’-ash. 
43—Sale V. Pacific Coast Casualty 
Co,. 163 P. 384, 95 Wash. 109, L. 
R.A.1917D 613. 

12. La,—^McCoy v. Marsh, 6 La.App. 
606. 
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the surety’s liability is not discharged by the recov¬ 
ery of the amount of the bond by one person in¬ 
jured,but each person injured may recover against 
the surety up to the full limit of the bond.^^ If 
the injured person’s claim is partly satisfied by the 
person causing the injury, the surety is not dis¬ 
charged or released as to any balance that may be 
due on such claim or judgment, t)ut is still liable 
up to the full limit of the bond.^6 

Where several separate bonds are given, and there 
is nothing in the provision requiring a bond limit¬ 
ing the amount of recovery except that it shall not 
exceed the amount of the bond, the bonds should be 
treated as cumulative,and each surety be held 
liable for the full amount of its bond, where the 
judgment against the owner or operator exceeds the 
amount of the several bonds and one of the 
sureties is not relieved from paying the full amount 
of its insurance by the fact that the other surety 
has paid less than its full amount by a compromise 
of the claim against it.i9 Where insured operates 
a number of taxicabs or similar motor vehicles, and 
a bond is deposited for each vehicle, the indemnity 
company is bound to respond in damages to the lim¬ 
it of the bond in each particular case for injuries 
caused by the negligent operation of each and ev¬ 
ery one of such vehicles operated by insurer ,20 with¬ 
out reference to which of the vehicles caused the 
damage.2l Although only one bond is required, if 
there is nothing in the requirement which inhibits 
it, the owner or operator may extend his protection 
beyond the minimum amount required,22 and where 
the provision under which the required bond is giv¬ 
en provides a maximum, as well as a minimum, 
amount of bond, the several bonds still will be good 
as common-law bonds, and will be enforceable as 
such in accordance with their express terms, where 
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it appears that each of the bonds is for the mini¬ 
mum amount .2 3 

As affected by number of persons injured. Un¬ 
der some regulations which have been held rea¬ 
sonable and valid,24 the amount of recovery on the 
security is limited to a specified amount where only 
one person is injured or killed,25 and to a specified 
larger amount where more than one person is in¬ 
jured or killed in a single accident.26 

Apportionment. A statutory provision for the 
apportionment of liability insurance among a num¬ 
ber of injured persons who have recovered judg¬ 
ments against insured according to the amount of 
their respective judgments has been held to apply 
only in case of insured’s bankruptcy or insolvency.27 

Reimbursement. A reimbursement clause of a 
policy, which has been accepted by the state corpo¬ 
ration commission, and which requires insurer to 
be reimbursed for payments made for a loss for 
which it was not obliged to pay, has been held not 
invalid on the ground that such clause made the pol¬ 
icy a bond contrary to the statute, 2 8 or on the 
ground that the clause was not permitted by a prior 
administrative construction of the statute by the 
commission ;29 nor is such a reimbursement provi¬ 
sion in the policy forbidden by a statutory require¬ 
ment that insurer shall pay to the limit of the pol¬ 
icy all judgments that may be recovered against the 
motor carrier.20 

§ 117. - Who May Recover on Security 

a. In general 

b. Limitations on right 

a. In G-eneral 

A person who suffers an injury or damage within the 
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Wash.—^Nelson v. Pa.cific Coast Casu¬ 
alty Co., 1'64 P. 594, 96 Wash. 43- 

13. Wash.—Nelson v. Pacific Coast 
Casualty Co., supra—Salo v. Pa¬ 
cific Coast Casualty Co., I'SS P. 384, 
9'5 Wash. 109, L.R.A.1917D 613. 

14. Wash.—Salo v. Pacific Coast 
Casualty Co., supra. 

42 C.J. p 718 note 4. 

15. Wash.—Stusser v. Mutual Union 
Ins. Co., 221 P 331, 127 Wash 449. 

16- N.T —Merrill v. Equitable Sure¬ 
ty Co. of New York, 227 N.T.S. 266, 
131 Misc. 641. 

42 C.J. p 718 note 6. 

17. Tex—^Western Indemn. Co. v. 
Murray, Com.App., 237 S.W. 1109. 

Wash.—^Bennett v. King- County Cab 
Co., 27 P.2d 125, 175 Wash. 216 

18. Tex—Western Indemn. Co. v 
Murray, Civ.App., 208 S.W. 696. 


19. Tex,—^Western Indemn. Co. v. 
Murray, supra. 

80, Wash.—Bennett v. King County 
Cab Co., 217 P.2d 125, 175 Wash. 
216. 

21. Wash.—Bennett v. King County 
Cab Co., supra. 

22. Tex.—^Western Indemn. Co. v. 
Murray, Com.App, 237 S.W. 1109. 

23. Tex.—^Western Indemn. Co. v. 
Murray, supra. 

24. Idaho.—Smallwood v Jeter, 244 
P 149, 42 Idaho 169. 

25. Idaho.—iSmallwood v. Jeter, su¬ 
pra 

Tex.—Ex p. Sullivan, 178 S.W. 537, 
77 Tex.Cr. 72. 

Wis.—^Ehlers v. Automobile Liability 
Co, 173 N.W.' 325, 169 Wis. 494. 

26. Wis.—Ehlers v. Automobile Lia¬ 
bility Co , supra. 

42 C.J. p 719 note 14. 
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27. N.Y.—^Long Island Coach Co. v. 
Hartford Accident & Indemnity 
Co, 227 N.Y.'S. 633, 223 App Div. 
331, affirmed 162 N.E. 552, 248 N.Y. 
•629—Frank v. Hartford Accident & 
Indemnity Co., 239 N.Y.S. 397, 136 
Misc. 186, affirmed 24'^ N.Y.S. 777, 
231 AppUiv. 707. 

28. U.S —Travelers Mut. Casualty 
Co. V. Herman, C C.A.Neb, 116 F. 
2d 1'51, certiorari denied Herman v. 
Travelers Mut Casualty Co., 61 S. 
Ct. 842, 313 U.S. 564, 85 L.Ed. 1523. 

29. U.S.—Travelers Mut. Casualty 
Co. V. Herman. C.C.A.Neb., 116 F.2d 
151, certiorari denied Herman v. 
Travelers Mut. Casualty Co., 61 S. 
Ct. 842, 313 U.S. '564, 85 L.Ed. 
1523. 

30. U.S.—^Wheeler v. American Fi¬ 
delity & Cas. Co., C.C.ATex., 164 
F.2d 590. 
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coverage of a public service motor vehicle security bond or i 
policy ordinarily may sue to recover on the security. 

Where the statutory regulation requiring the se- ■ 
curity bond or policy of liability insurance provide? 
that it shall be conditioned for payment directly to i 
the injured person or his duly authorized represent¬ 
ative, or that such person shall have his right of ac- ; 
tion on the bond or policy, such provision should be 
construed as a part of the bond or policy,and ; 
gives to the person so injured an original independ¬ 
ent right of action32 to recover directly from the 
surety or insurer on the bond or policy,32 regard¬ 
less of insured’s concurrent breach of the bond or 
policy,and, under some statutes, without first es¬ 
tablishing damages against the owner or operator of 
the motor vehicle which caused the injury or dam- 
age.35 This statutory right of action of the injured 
person applies notwithstanding any provisions to 
the contrary in the security,36 especially where the 
bond or policy expressly provides that the statutory 
provisions shall supersede any contrary provisions 
in the policy,37 and is not subject to stipulations ap¬ 
plicable between insured and insurer.38 

This direct right of action of the injured person 


against th^ surety nr insurer cannot be defeated on 

the crrotind of uart of privity of contract. "3 al- 

tboutih the a? toi-s not txpressly obli- 

tne 'Urvty t'j pay to ?u:n pjrs.m.'"- urdes? there 
is a orjvi=i'o;t in the bond which e>:*'rct'"ly excludes 
a direct right of recourse hy the injureu party 
against the surety.*- 

Cyr 2 s:nKCy\ Under a policy which provides for 
compensation to consignors or constgnecs zor losses 
caused by the motor carrier in its transportation 
service, a consignor has a direct right of action 
against insurer for the loss of a shipment by the in¬ 
sured carrier J- 

IVheKc scz'CTa* persons arc injured in the same 
accident, through the negligent operation of the mo¬ 
tor vehicle, each person injured has a right of ac¬ 
tion against the motor carrier and his surety, ^3 and 
the fact that one person obtains a judgment against 
the surety for the full amount of the bond does not 
bar the right of action of others against the sure¬ 
ty,and, where the judgments secured by the per¬ 
sons suing exhaust the amount of the bond, another 
claimant who has notified the surety of his claim is 


31- Cal.—^Milliron v. Dittman, 181 P. 

779. 180 Cal. 443. 

42 C.J. P 719 note 16. 

Who may recover on: 

Indemnity contract in g-eneral see 
Indemnity § 29. 

Liability insurance in g^eneral see 
Insurance §§ 1190. 1191. 
Validity of provisioii 

Provision in ordinance reQUiring" 
taxicabs operating in city to be in¬ 
sured that person injured by opera¬ 
tion of taxicab could bring direct ac¬ 
tion against insurer has been held 
not Invalid as against public policy.— 
Commercial Standard Ins. Co. v. 
Shudde, Tex.Civ.App, 76 ■S.W.2d 5'61, 
error granted. 

32, N.T.—Engelson v. Commerce 
Casualty Co., 269 N.T.S. 453, 149 
Misc. 886. 

42 C.J. p 719 note 17. 
ludependexiit of insured’s right to re¬ 
cover 

U.S.—^Trinity Universal Ins. Co. v. 
Cunningham, D.C.Mo., 25 F.Supp. 
801, affirmed 107 F.2d S5'T, certio¬ 
rari dismissed 60 S.Ct. 1074, 310 
U.S. 654, 84 L.Ed. 1419. 


33- U.S.—^Ayers v. Hartford Acci¬ 
dent & Indemnity Co., C.C.A.Go., 
106 F.2d 958. 

Qa.—Great American Indemnity Co. 
■y. Vickers, 188 S.E. 24, 183 Ge*- 
233. 

Kan.—^Hudson v. Ketchum, 133 P.2d 
171, 156 Kan. 332—Dunn v. Jones, 
153 P.2d 918, 143 Kan. 218, rehear¬ 


ing denied 67 P.2d 16, 143 Kan. j 
771. j 

—Engelson v. Commerce Casual- , 
ty Co., 269 N.Y.S. 453, 149 Misc. j 
886. I 

3.C.“Lucas V. Garrett, 41 S.E.2d 212, | 
209 SC. 521. j 

12 C.J. p 719 note 18. ! 

Gratuitous passenger has been j 
leld entitled to recover on polics' 
syhich was issued in accordance with 
statute requiring insurance or bond 
covering operation of motorbus and 
which insured the bus company 
against liability as result of opera¬ 
tion of motor vehicles for transpor¬ 
tation of passengers for compensa¬ 
tion.—^American Fidelity & Casualty 
Co. V. Bailey, C-C.A.W.Va., 76 F.2d 
692. 

Injured motor stage passenger may 
sue insurer executing policy on be¬ 
half of stage company.—Xiekiovich 
V. Olympic Motor Transit Co., 272 
P. 736, 150 Wash, 27S. 

Buie not applicable to insurer of 
board of education as operator of 
school bus, as not being a moior c'lr- 
rier—Ayers v. Hartford Accident & 
Indemnity Co., C-C.A.Ga., 106 F.2d 
90S. 

34. W.Va.—^American Fidelity & 

Casualty Co. v. Big Four Taxi Co., 
1.63 S.E. 40, 111 W.Va. 462, 


;5. Tex.—Commercial Stancard Ins J S,2d 1S3 
Co. V. Philpot, Civ.App., 82 i3.W.2d 
681. 


dent & Indemnity Co., C.C.A.Ga., 
106 F.2d 95S. 

Ga.—Great American Indemnity Co. 
V. Vickers, ISS S.E. 24, 183 Ga. 
233—Great American Indemnity 
Co. V. Durham, 1S7 S.E. 891, 54 Ga, 
App. 353. 

37. Ga.—Great American Indemnity 
Co. V. Durhim, supra. 

38. Ala.—Employers Ins. Co. of Ala¬ 
bama V. Johnston, ISO So. 5S, 238 
Ala. 26. 

39. Tex.—G. A. Stowers Furniture 
Co. V. Bichon, Civ.App., 254 S.W. 
606. 

Wash.—Stusser v. Mutual Union Ins. 

Co., 221 P. 331, 127 Wash. 449. 

42 C.J. p 719 note 19. 

40. Cal.—Milliron v. Dittman, 181 P. 
•779, ISO Cal. 443. 

41. Cal.—Milliron v. Dittman, supra. 

42. X.Y.—^2klickey Finn Clothes v. 
Yale Transport Corporation, 23 N. 
Y.S.2d 84, 175 Misc. 242. 

Where motor carrier was liable for 
’ actual value of shipment of furs and 
* fur garments lost l)ecause carrier 
; made no inquiry concerning value 
j and shipper made no representation 
I regarding value, carrier’s insurer 
I was also answerable to shipper in 
I damages under such a policy in- 
j dorsement required by statute.— 
Lewis V. Acme Fast Freight, 47 N.Y. 


[6. U.S.—^Ayers v. Hartford Acci- 
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1 43. La.—McCoy v. Marsh, 6 La.App. 

I 606. 

j 44. La.—McCoy v. Marsh, supra. 
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still entitled to hold the surety liable for his pro 
rata share^^ unless he is guilty of laches in suing 
the surety therefor.^® 

Municipality. Where the bond so provides, suit 
thereon for the use of the person injured may be 
brought in the name of the municipality which re¬ 
quired the bond.47 

Insured. An insured motor carrier may, within 
the terms of the policy, recover from insurer for 
any loss he has sustained by reason of the recovery 
of claims against him for injuries sustained by oth- 
ers.48 

b. Limitations on Right 

An injured person's right of action for damages di¬ 
rectly against the surety or insurer is subject to some 
limitations, as where, under some statutes, a judgment 
has not been recovered against the insured, or process 
cannot be served on him within the state, or, where 
Judgment has been recovered against the insured, execu¬ 
tion thereon has not been returned unsatisfied. 

An injured person’s right of action against the 
surety or insurer is subject to limitations,49 such as 
that, if he is not named as a beneficiary in the in¬ 
demnity policy, he may not sue insurer until the ac¬ 
crual of his claim against the insured motor car¬ 


rier;®® and, where a policy merely insuring against 
liability imposed by law is issued under an ordinance 
which merely requires public liability and property 
damage insurance without any requirement for com¬ 
pensation for injuries or damage, an injured person 
has no right of action directly against insurer, 
particularly where the injury complained of occurs 
outside the city limits.®2 

Judgment against insured. Under a statute re¬ 
quiring that the injured person’s claim for damages 
be liquidated by agreement or judgment, as dis¬ 
cussed supra § 116, his right of action against the 
surety or insurer, after such a judgment has been 
obtained, is based on the judgment,®® and is pri¬ 
mary, and not derivative.®^ The judgment creditor, 
in such a case, is the proper person to sue on the 
bond or policy,®® notwithstanding any provisions of 
the security contract that would abridge such 
right.®® Under such statutes the recovery of a final 
judgment against insured is regarded as a condi¬ 
tion precedent to an action by the person injured 
against insurer,®7 and the rights of the parties are 
determined as of the time the action against in¬ 
sured is brought,®® and therefore such an action 
may not be maintained where insured has died be- 


45. Tex.—Darrah v. Lion Bonding:, 
etc., Co., Civ.App., 200 S.W. 1101. 

46. Tex.—^Darrah v. Lion Bonding:, 
etc., Co., supra, 

4'2 C. J. p 719 note -25. 

47. Ga.—Transylvania Casualty Ins. 
Co. V. Atlanta, 134 S.E. 632, 35 Ga. 
App. 681. 

48. Minn.—^Board of Trade Livery 
Co. V. Georg-ia Casualty Co., 200 N. 
W. 633, 160 Minn, 490, 40 A.L.R. 
678. 

Fasseng'er on excursion ticlcet 

Liability insurer has been held lia¬ 
ble to owner of automobile for hire, 
under a policy protecting such owner 
against loss from claims for injuries, 
where a navigation company recov¬ 
ered against insured for injuries to 
its passengers while riding in such 
automobile under an excursion ticket 
entitling them to a ride in assured’s 
automobile.—Board of Trade Livery 
Co. V. Georgia Casualty Co., supra. 

49. U.S.—^Hulett V. Rock Island Mo¬ 
tor Transit Co., D.C.Mo., 40 F.Supp. 
213. 

Passenger on school bus 

Under statute authorizing Injured 
person to sue directly on policy is¬ 
sued to motor carrier for hire not¬ 
withstanding contrary stipulations in 
policy and defining term “motor car¬ 
rier” to exclude operators and owners 
of motor vehicles engaged solely in 
transporting school children and 
teachers to and from public schools, 
mother of child who was killed by 


school bus was not entitled to sue in¬ 
surer on casualty policy covering bus 
notwithstanding provisions of policy 
precluding suit even though policy 
covered uses of bus beyond hauling 
school children and teachers to 
which bus may have been occasional¬ 
ly put where such uses were not 
authorized by school law and bus 
was in authorized use of transport¬ 
ing school children when accident 
happened.—^Ayers v. Hartford Acci¬ 
dent & Indemnity Co., C.C.A.Ga., 106 
F.2d 958. 

50. U.S.—^Hulett V. Rock Island Mo¬ 
tor Transit Co., D.C.Mo., 40 F.Supp. 
213. 

51. Kan.—^Lang v. Underwriters at 
Lloyd’s, London, 139 P.2d 414, 1'57 
Kan. 314. 

52. Kan.—^Lang v. Underwriters at 
Lloyd's, London, supra. 

58. Ala.—^Baggett v. Jackson, 13 So. 
I2d 5'72, 244 Ala. 404. 

54. Ala.—Baggett v. Jackson, supra. 
Contra Employers Ins. Co. of Ala¬ 
bama V. Johnston, 189 So. 68, 238 
Ala. 26. 

N.J.—^Leitner v. Citizens Cas. Co. of 
N. Y., 62 A;2d 687—Gillard v. 

Manufacturers' Casualty Ins Co., 
104 A. 707, 9-2 N.J.Law 141, af¬ 
firmed Gililard V. Manufacturers’ 
Ins. Co. of Philadelphia, Pa., 107 A. 
446, 93 N.J.Law 215. 

55. N.T.—^Merrill v. Equitable Sure¬ 
ty Co. of New York, 227 N.Y.S. 266, 
13*1 Misc. 541. 


56. Wis.—Polzin v. Wachtl, 24'5 N. 
W. 182, 209 Wis. 289. 

A action clause” of a bond 
that no action shall lie against the 
surety company until the amount of 
damages for which assured is liable 
has been determined either by final 
judgment against him or by a writ¬ 
ten agreement of assured, the claim¬ 
ant, and the surety company does 
not conflict with a provision of the 
statute that, notwithstanding any 
provisions of the contract, the com¬ 
pany shall be directly liable for and 
pay all damages that may be recov¬ 
ered against the operator of the mo¬ 
tor vehicle.—^Polzin v. Wachtl, supra 
A corporation, recovering judgment 
against common carrier for damage 
to another’s property while in trans¬ 
it under contract between corpora¬ 
tion and carrier, may maintain action 
on carrier’s motor truck cargo lia¬ 
bility insurance policy for amount of 
such judgment, even though indorse¬ 
ment attached to policy provides 
that consignor or consignee owner of 
■cargo may bring suit for damage 
thereto without first becoming judg¬ 
ment creditor of insured.—Cicero 
Const. Corporation v. U. S. Fire Ins. 
Co. of New York. 41 N.Y.S.2d 719. 

57. Cal —Severns v. California 
Highway Indemnity Exchange, 280 
P. 213, 100 Cal.App. 384. 

Tex.—^Elliott V. Lester, Civ.App., 126 
S.W.2d 756. 

58. N.J.—^Migatz v. Jersey Mut. 
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fore such action is commenced 9 but the fact that ] 
insured dies between the time of the entry of a de- I 
fault judgment and the time of assessment of dam- \ 
ages against him does not defeat the injured per¬ 
son's right of action against insurer.60 

Return of execution. Under some statutes, in ad¬ 
dition to the recovery of a judgment against in- ! 
sured, execution thereon must be returned unsatis- j 
fied before the injured person is entitled to sue the | 
liability insurer ;6i but it has been held that such a 
return is not a condition precedent to the injured ! 
person’s recovery on a bond executed by an attorney 
in fact on behalf of undisclosed parties.^^ Where 
execution is returned unsatisfied, the person injured 
may enforce his judgment against insurer's al¬ 
though the judgment was procured on a writ of in¬ 
quiry after insured’s default.®^ 

Process not serviceable on insured. Under some 
statutes the injured person may sue the surety or 
insurer, although judgment has not been obtained 
against the motor carrier, where personal service 
cannot be had on the carrier within the state,®® 
and accordingly the injured person cannot sue in¬ 
surer where, in support of its special appearance, it 
files an affidavit asserting that insured carrier had a 
resident agent within the state for the service of 
process in all matters growing out of the operation 
of its motor carrier vehicles.®® This limitation or 
restriction applies only to bonds or policies required 


cf certified carriers bv the local statute,®* and 

does not authorize the maintenance of an action 
against insurer of a motor carrier operating in an¬ 
other state, but not in the local state,®* as in such 
a case the risrht of action atrainst insurer is gov¬ 
erned by the statutes of such ether state.®^ 

§ 118. - Actions 

a. In general 

b. Nature of action or remedy 

c. Parties 

a. In General 

The rules of law relating to actions on Indemnity con¬ 
tracts and policies of liability Insurance ordinarily apply 
in an action on an indemnity bond or policy filed by a 
motor vehicle carrier. 

The rules of law which govern actions on indem¬ 
nity contracts, as discussed in Indemnity §§ 28-37, 
and policies of liability insurance in general, dis¬ 
cussed in Insurance § 1243 et seq, ordinarily apply 
and control in an action on an indemnity bond or 
policy of insurance furnished by a motor vehicle 
carrier,*^® such as with respect to jurisdiction of the 
action,and the time to sue, and limitations,^- and 
with respect to the requisites and sufficiency of the 
pleadings,7S such as the sufficiency of the complaint 
or declaration to state a cause of action,74 includ¬ 
ing, under some statutes, the pleading of the recov¬ 
ery of a final judgment against the motor carrier.75 


Casualty Ins. Co., la3 A, 694, 107 
N.JLaw 343. 

59. Cal.—Severns v. California 

Highway Indemnity Exchange, 280 
P. 213, 100 Cal.App. 384. 

60. N.J.—Migatz v. Jersey Mut. Cas¬ 
ualty Ins. Co., 153 A. 594, 107 N.J. 
Law 343. 

61. Iowa.—Ellis v. Bruce, 245 N.W. 
320, 215 Iowa 308. 

62. Iowa.—Curtis v. Michaelson, 219 
N.W. 49, 206 Iowa 111. 

63. N.Y.—Devlin v. New York Mut. 
Casualty Taxicab Ins. Co., 206 N. 
Y.S. 365, 123 Misc. 784, modified on 
other grounds 210 N.Y.S. 57, 213 
App.Div. 152. 

64. N.Y.—^Devlin v. New York Mut. 
Casualty Taxicab Ins. Co., supra. 

65. Iowa.—^Eggermont v. Central 
Sur. & Ins. Corp., 17 N.W.2d 840, 
236 Iowa 197, construing Missouri 
statute—Schulte v. Great Lakes 
Forwarding Corporation, 291 N.W. 
158, 228 Iowa 1012—^Ellis v. Bruce, 
245 N.W. 320, 215 Iowa 308. 

66. Iowa.—Schulte v. Great Lakes 
Forwarding Corporation, 291 N.W. 
158, 228 Iowa 1012. 

67. Iowa.—^Eggermont v. Central 


Sur. & Ins. Corp., 17 N.W.2d S40. 
236 Iowa 197. 

68. Iowa.—Eggermont v. Central 

Sur. & Ins. Corp., supra. 

69. Iowa,—^Eggermont v. Central 

Sur. & Ins. Corp., supra. 

76. Ga—Transylvania Casualty Ins. 
Co. V, City of Atlanta, 134 S.E. 632, 
35 Ga.App. €81. 

71. Ga.—^Transylvania Casualty Ins. 
Co. V. City of Atlanta, supra. 

42 C.J. p 719 note 29 [a]. 

72. N.Y.—^Bleimeyer v. Public Serv¬ 
ice Mut. Casualty Ins. Corporation, 
165 N.E. 286, 250 N.Y. 264. 

Fostpoaement 

Claimant recovering Judgment need 
not postpone action on omnibus pro¬ 
prietor’s bond until other claims 
have been barred.—^Bleimeyer v. Pub¬ 
lic Service Mut. Casualty Ins. Cor¬ 
poration, supra. 

73. Wis.—^Ehlers v. Automobile Lia¬ 
bility Co., 173 N.W. 325, 169 Wis. 
494. 

42 C.J. p 719 note 31. 

74. Ill.—North West Cab Co. v. Cen¬ 
tral Mut. Ins. Co.. 266 Ill.App. 192. 

Kan.—^Lawrence v. Travelers Mut. 
Casualty Co., 130 P.2d 622. 155 
Kan. 884. 


N C.—^Petty V. Lemons, 8 S.E 2d 616, 
217 N.C. 492. 

4 2 C.J. p 719 note 31 [a]. 

Allegations held insufficient 
Kan.—Lawrence v. Travelers Mut. 
Casualty Co., 130 P.2d 622, 155 Kan. 
8S4. 

N.C.—^Petty V. Lemons, 8 S.E 2d 616. 
217 N.C. 492. 

75. R.I.—Clark v. Metropolitan Cas¬ 
ualty Ins. Co., 142 A. 614, 49 R.I. 
372. 

Declaration on jitney owner’s bond 

for paying judgments for injuries 
must allege that final judgment has 
been obtained or obligation breached. 
—Clark V. Metropolitan Casualty Ins. 
Co., supra. 

Where no final judgment was re¬ 
covered against operator of taxicab 
which injured passenger and it was 
alleged in complaint in action for in¬ 
juries that pursuant to ordinance, 
which was made part of the com¬ 
plaint, operator obtained a policy of 
liability insurance obligating indem¬ 
nitor to pay any final judgment re¬ 
covered against the operator, com¬ 
plaint was not sufficient to state 
cause of action against indemnitor.— 
Murray v. Plyler, 8 S.E.2d GIS, 217 N. 
C. 494. 
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Such rules also apply with respect to the presump¬ 
tions and burden of proof,the admissibility'^'^ and 
weight and sufficiency'^® □£ the evidence, questions 
relating to the trial, such as questions of law and 
fact®0 and instructions,and questions relating to 

the judgment.®2 

b. Nature of Action or Remedy 

An injured person's right of action generally may be 
enforced against the surety, or the motor carrier and 
the surety, by an action at iaw or, as authorized by some 
statutes, by a suit in equity or equitabie garnishment. 

An injured person’s right of action for injuries 
or damage sustained may be enforced against the 
surety, or the motor carrier and surety, by an ac¬ 
tion at law®3 in tort.®^ 

Proceeds of insurance. A statutory provision 
that, on the recovery of a final judgment against 
the motor carrier, the judgment creditor may pro¬ 
ceed in equity against defendant and insurer to ap¬ 
ply the insurance money to the satisfaction of the 
judgment provides a remedy in the nature of a 
creditor’s bill or equitable garnishment ;®5 but it 
has been held that this remedy is not exclusive.^® 
The fact that insured violates a co-operative clause 
of the policy by failing to aid insurer in defending 
an action by the injured person for injuries received 


does not preclude such person from obtaining the 
benefit of a statutory provision to compel the ap¬ 
plication of the insurance money to the satisfaction 
of his judgment.®^ Under a statute which requires 
that the amount for which the liability insurer of 
an insolvent motor carrier is liable on judgments 
against insured shall be apportioned ratably among 
the judgment creditors according to the respective 
amounts of their judgments, the proper remedy of 
one of such claimants, after the recovery of a judg¬ 
ment against the motor carrier, and, when so re¬ 
quired, the return of execution unsatisfied, is by 
an equitable action, in behalf of himself and others 
similarly situated, to administer the proceeds of the 
security, as a fund created by statute, for the rata¬ 
ble protection of all judgment creditors so situat¬ 
ed, and for division among them.®® Where several 
injured persons have obtained judgments against 
the motor carrier, an action at law by one of the 
judgment creditors, suing for himself alone, to es¬ 
tablish his claim against insurer should be retained 
by the court for the entry of an interlocutory judg¬ 
ment to require other judgment creditors to bring 
in their claims for ratable distribution, where de¬ 
fendant insurer has professed its readiness to pay 
the amount of the security into the court and prays 
for a determination of the rights and interests of 


76. U.S.—Cobb v. Depax'tment of 
Public Works of State of Wash¬ 
ington, D.'C.Wash., 160 P 2d 631, ap¬ 
peal dismissed Cobb v. Department 
of Public Utilities of Stale of 
Washington, 54 S.Ct. 50, 290 U-S 
707, 78 L.Ed. 607. 

Ck>st of insurance 

Evidence as to whether furnishing 
of liability insurance by autobus 
common carriers for passengers’ pro¬ 
tection added to cost of furnishing 
insurance for public's protection has 
been held unnecessary, since the pre¬ 
sumption is that suich insurance is 
not gratuitous.—Cobb v. Department 
of Public Works of State of Wash¬ 
ington, D.C,Wash., ’60 F.2d 631, ap¬ 
peal dismissed Cobb v. Department 
of Public Utilities of State of Wash¬ 
ington, '54 S,Ct. 50, '290 U.S. 707, 78 
L.Ed. 607, 

77- Wash.—^Dunn v. Bailey, 255 P. 

930, 143 Wash. 570. 

42 C J. p 719 note 32. 

Xvideuce held iuadiuissible 

(1) Evidence that cab company 
causing injuries was not conducting 
ffor-hire business, as being incon¬ 
sistent with statutory permit to en¬ 
gage in such business.—^Dunn v. 
Bailey, supra. 

(2) Evidence of state corporation 
commission’s custom or practice to 
accept oral notices of cancellation of 
motor carriers’ liability insurance 


policies, in action on policy claimed 
to have been canceled.—Commercial 
Standard Ins. Co. v. Garrett, C.C.A. 
Okl., 70 F.2d 969. 

76. Tex.—G. A. Stowers B\imiture 
Co. V. Bichon, Civ.App., 254 S.W. 
606. 

42 C.J. p 719 note 32 [b]. 

79. Tex.—Jones v. Roche, Civ.App., 
244 S.W. 227. 

4'2 C.J. p 720 note 33. 

80. U.S—'Commercial Standard Ins 
Co. V. Garrett, C.C.A Okl., 70 P 2d 
969. 

Kan.—Schoonover v. Clark, 130 P.2d 
619, 15-5 Kan 835. 

R.I—Pawtucket v. Santis, 127 A. 668. 
42 C.J. p 720 note 33 [b] [cj. 

81. U.S.—^Commercial Standard Ins. 
Co. V. Garrett, C.C.A.Okl., 70 F.2d 
969. 

Tex.—Lilienthal v. Motor Car Indem. 
Exch., Com.App., 239 S.W. 906. 

82. U.'S —Behaney v. Travelers Ins. 
Co.. C.C.AN.J., 121 F.2d 838. 

Amount of judgment 

In administratrix’ action to recover 
from insurer on automobile liability 
insurance policy for death of plain¬ 
tiff's husband run over by insured's 
truck, judgment for plaintiff should 
have been limited to five thousand 
dollars exclusive of costs and inter¬ 
ests under state financial responsi¬ 
bility act.—^Behaney v. Travelers Ins. 
Co., supra. 


83. Ga.—Transylvania Casualty Ins. 
Co. V. City of Atlanta, 134 S.E. 632, 
35 Ga.App. 681. 

84. Ala.—Watkins v. Reinhart, 9 So. 
2d 113, 243 Ala. 243. 

Where the security is in the form 
of a liability contract, an action for 
injuries or damage to properly 
caused by the negligent operation of 
the motor carrier may be brought di¬ 
rectly against the motor carrier and 
statutory surety as an action in tort. 
—Twichell v. Hetzel. 164 P.2d 557, 145 
Kan. 139. 

85. Iowa.—^Eggermont v. Central 

Sur. & Ins. Corp., 17 N.W.2d 840, 
'236 Iowa 197, construing Missouri 
statute. 

Mo.—Schott V. Continental Auto Ins. 
Underwriters, 31 S.W.2d 7, 12, 326 
Mo. 92. 

86. Iowa.—^Eggermont v Central 

Sur. & Ins. Corp., 17 NW.2d 840, 
236 Iowa 197, construing Missouri 
statute. 

87. Ala.—Emplo3''ers Ins. Co. of Ala¬ 
bama V. Johnston, .189 So. 58, 238 
Ala. 26. 

88. N.Y.—Bleimeyer v. Public Serv¬ 
ice Mut. Casualty Ins. Corporation, 
165 NE. 286, 250 N.Y. 264—Frank 
V. Hartford Accident & Indemnity 
Co., 239 NY.S. 397, 136 Misc. 186, 
affirmed '245 N.Y.S. 777, 231 App. 
Div. 707. 
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all claimants;®® and, where the policy requires in¬ 
surer to pay the costs of the primary litigation in 
addition to the liability exacted by statute, the judg¬ 
ment creditor in such suit on the policy may recov¬ 
er the amount of costs incurred in the primary liti¬ 
gation before the entry of the interlocutory order 
bringing in other claimants.®® However, a statute 
providing that an automobile bus owner shall file 
with a city officer a liability insurance policy does 
not authorize the court to marshal such funds for 
division among persons who have been injured 
through the operation of a bus owned by insured,®! 
such parties’ rights therein being the same as to 
other assets, and prior judgments being prior 

liens.®2 

Remedies of surety. The remedy of the surety in 
an action against it by the injured person on the 
security is to pay the indebtedness and pursue the 
principal for reimbursement.®® 

c. Parties 

General rules apply with respect to the proper and 
necessary parties to an action under a motor carrier's 
bond or security, and as to the Joinder of parties, except 
in so far as controlled by the security or statute. 


Except in so far as controlled by the security or 
statute, genera! rules ar^ply z.s t'j the proper or nec- 
essaro' parties to an action to recover under a com¬ 
pulsory mottr vehicle carrier's security bond or pol¬ 
icy®-^ and as to the description of such parties.®^ 
Under a statute giving the person injured a right of 
action directly against the surety or insurer, as dis¬ 
cussed supra § 117, the injured person may sue the 
surety or insurer independently, for the injuries 
sustained, xvithout making the motor carrier a party 
defendant.®® 

Jaiizdcr of parties. The person injured, in his ac¬ 
tion for compensation for his injuries or damr.gcs, 
ordinarily may join the owner or operator of the 
motor vehicle and his surety or insurer as defend¬ 
ants,®" particularly where such right of joinder of 
parties is expressly permitted by the security' or hy 
statute.®^ This right of joinder has been held to 
apply, whether the instrument sued on is a bond or 
indemnity policy in form,®® and although the stat¬ 
ute or policy does not expressly give a direct cause 
of action against the indemnitor,! and even though 
the indemnitor is liable only after judgment has been 
awarded against the owner or operator,® and the 


89. N.T.—^Bleimeyer v. Public Serv¬ 
ice Mut. Casualty Ins. Corpora¬ 
tion, 165 N.E. 286, 250 N.Y. 264. 

Xntexest on funds deposited 
N.Y.—^Bleimeyer v. Public Service 
Mut. Casualty Ins. Corporation, su¬ 
pra. 

90. N.Y.—^Bleimeyer v. Public Serv¬ 
ice Mut. Casualty Ins. Corporation, 
supra. 

91. N.J.—Turk v. Goldberg, 109 A. 
732, 91 N.J.Bq. 283. 

92. N.J.—Turk v. Goldberg, supra. 

93. N.Y.—Merrill v. Equitable Sure¬ 
ty Co. of New York, 227 N.Y.S. 26'6, 
131 Misc. 641. 

Gat.—Great American Indemnity 
Co. V. Vickers, 188 S.E. 24, 183 Ga. 
233. 

95. Tex.—Scroggs v. Morgan, Civ. 
App., 107 S.W.2d 911. reversed on 
other grounds 130 S.W.2d 283, 133 
Tex. 581. 

96. Ga.—Great American Indemnity 
Co. V. Vickers, 188 S.E. 24. 183 
Ga. 233. 

Kan.—^Hudson v. Ketohum, 133 P.2d 
171, 156 Kan. 332. 

Nonjoinder of insured as defendant 
in judgment creditor's suit to estab¬ 
lish amount due under compulsory 
insurance policy did not preclude re¬ 
covery, his debt being incontroverti- 
bly established by judgment.—^War- 
ecki V. U. S. Fidelity & Guaranty Co., 
170 N.E. 49, 270 Mass. 233. 

97. Ala—^Watkins v. Reinhart, 9 So. 
2d 113, 243 Ala. 243. 


Ga.—Great American Indemnity Co. • tween automobile and truck of motor 
V, Durham, 157 S.E. 891, 54 Ga. , carrier was held not subject to de- 
App. 353—^Laster v. Maryland Cas- ^ murrer on ground that there was 
ualty Co., 168 S.E. 123, 46 Ga.App. ■; misjoinder of parties.—^Watkins v. 
620. i Reinhart, supra. 


Kan.—Schoonover v. Clark, 130 P.2d J 
619, loo R.an. S3o. 1 

N.M.—Lopez V. Townsend, 25 P.2d I 
S09, 37 N.M. 574. | 

Okl.—Jacobsen v. Howard. 23 P.2d i 
185, 164 Okl. SS—^Temple v. Dug- | 
ger, 21 P.2d 482, 164 Okl. 84. j 

S.C.—Thompson v. Bass, 166 S.E. | 
346, 167 S.C. 345—^Benn v. Camel 
City Coach Co., 160 S.E. 135, 162 
S.C. 44. 

Tenn.—Western Automobile Casualty 
Co. V. Burnell. 71 S.W.2d 474, 17 
Tenn,App. 687. 

Wash.—McLaughlin v. Shelton Auto 
Transp, Co.. 246 P. 575, 139 Wash. 
253. 

W.Va.—Cramblitt v. Standard Acci¬ 
dent Ins. Co.. 180 S.E. 434, HO W. 
Va. 359. 

42 C.J. p 720 note 35. 


98, U.S.—Acme Freight Lines v. 

Blackmon, C.C.A.Ga., 131 F.2d 62. 
Tex.—Scroggs v. Morgan, Civ.App., 
107 S.W.2d 911, reversed on other 
grounds 130 S,W.2d 283. 133 Tex. 
5S1. 

l>irect action authorized 

Where ordinance requiring taxi¬ 
cabs operating in city to be insured 
provided that person injuied by op¬ 
eration of taxicab could bring d.rect 
action against insurer, person so in¬ 
jured could bring direct action 
against insurer by joining it as par¬ 
ty to suit against owner and operator 
of taxicab, notwithstanding clause in 
policy covering taxicab prohibiting 
direct action against insurer.—Com¬ 
mercial Standard Ins. Co. v. Shudde, 
Tex.Civ.App., 76 S.W.2d 561. 


What statute governs 

The right of joining the motor car¬ 
rier and its insurer in one action is 
governed by the statute in effect 
when the cause of action arose, not¬ 
withstanding the action is brought 
after the passage of a superseding 
statute, but before it goes into effect. 
—Watkins v. Reinhart, 9 So.2d 113. 
243 Ala. 243. 

Misjoinder 

Complaint against motor carrier 
and its surety for death of automo¬ 
bile passenger injured in collision be- 


99. Wash.—Devoto v. United Auto 
Transp. Co., Inc,, 223 P. 1050, 128 
Wash. 604. 

1. Wash.—^Devoto v. United Auto 
Transp. Co., Inc., supra. 

Tenn.—^Western Automobile Casualty 
Co. V. Burnell, 71 S.W.2d 474. 17 
Tenn.App. 687. 

2. S.C.—Thompson v. Bass, 166 S. 
E. 346, 167 S.C. 34‘5. 

Tex—^American Auto Ins. Co. v. 
Struwe, Civ.App., 218 S-W. 534. 
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cause of action against the owner sounds in tort and 
that against the indemnitor is based on contract,^ 
since the two causes of action arise out of the same 
transaction.'^ 

On the other hand, it has been held improper to 
join the motor carrier’s indemnity insurer as de¬ 
fendant, in an action against the carrier for dam¬ 
ages, since their liabilities are separate and dis- 
tinct.5 It has also been held that the liability in¬ 
surer should not be joined as defendant in an ac¬ 
tion against the motor carrier, where the evident 
intention of the statute is that there should not be 
such a joinder,® as where liability of insurer or 
surety -attaches only after a judgment has been ob¬ 
tained against the motor carrier,*^ but that the own¬ 
er or operator of the motor vehicle may be joined 
as defendant in an action against the surety on a 
bond conditioned to pay all damages resulting 
through the negligence or wrongful act of the oper¬ 
ator of the motor vehicle.® Also it has been held 
that the motor carrier and its surety may be joined 
as defendants where the action is for injuries based 
on negligence only,® but not where punitive dam¬ 
ages based on negligent, willful, and wanton acts 
are sought.^® Such right of joining the owner or 
operator of the motor vehicle and the surety or in¬ 


surer as defendants has been held to apply where 
the indemnity bond or policy is issued for the bene¬ 
fit of the injured person,ii but not where it indem¬ 
nifies insured and does not give a direct right of 
action to the injured person against insurer .12 

Where the suit is against an individual as owner 
of a taxicab company, an-d against the surety, the 
latter cannot object that it is surety for the compa¬ 
ny and not for the individual, where there is no in¬ 
dication that the company is a corporation, but the 
inference is that the company is merely a trade- 
name of the individual,!® or where the suit is 
brought in accordance with information contained 
in the application, permit, and security.!^ 

Interpleader, Where several parties are injured 
by the negligence of a bus driver, an insurance 
company sued as surety on his bond, while resisting 
the claims of all of them, cannot interplead them, 
because it is not a disinterested stakeholder.!® 

Intervention. Where several persons are injured 
in the same accident, each of whom notifies the own¬ 
er’s surety of his claim, and some of them sue the 
owner and his surety for their injuries, another 
claimant may intervene in such suit to secure his 
share.!® 


G-. CONSTEUCTION* AND EFFECT OF LICENSE IN GENERAL' 


§ 119. In General 

The registration of a motor vehicle, -or Issuance of a 
ficense for its operation, does not create a contract or 
property right; but it is otherwise as to the grant of a 
franchise, A certificate of registration is some evidence 


of ownership of the vehicle registered, but Is not a con¬ 
clusive determination of title or ownership. 

A duly issued license or certificate of registration 
creates a presumption that the recipient thereof is 
entitled to it.!^ It constitutes some evidence of 
ownership of the vehicle;!® but such evidence is re- 


3. Tex.—^American Auto Ins. Co. v. 
Struwe, supra. 

4. Tex.—^American Auto Ins. Co. v. 
Struwe, supra. 

Joinder of: 

Causes of action against principal 
and surety generally see Actions 
§ 98. 

Contract and tort in causes arising 
out of same transaction see Ac¬ 
tions § 93. 

5. Ariz.—Smith Stage Co. v. Eck¬ 
ert, 184 P. 1001, 21 Ariz. 28, 7 A. 
L.R. 995. 

6. N.C.—■Williams v. Fredenckson 
Motor Express Lines, 143 S.E. 256, 
195 N.C. I68'2. 

Tex.—Grasso v. Cannon Ball Motor 
Freight Lines, 81 S.W.2d 482, 125 
Tex. 154—^Merritt v. Newman, Civ. 
App., 85 S.W.2d 271. 

7. Tex.—Grasso v. Cannon Ball Mo¬ 
tor Freight Lines, 81 S.W.2d 482, 
1.25 Tex. 154. 

8. Tex.—Commercial Standard Ins. 


Co. V. Philpot, Civ.App., 82 S.W.2d 
681—Monzingo v. Jones, Civ.App., 
34 S.W.2d 662. 

9- N.C.—^Benn v Camel City Coach 
Co., 160 SE. 135, 162 N.C. 44. 

10, N.'C.—^Benn v. Camel City Coach 
Co., supra. 

11, -S.D.—^Zeigler v. Ryan, 262 N-W. 
'200, 63 S.D. 607. 

12, S.D.—^Zeigler v. Ryan, supra. 

13, Tex.—Scroggs v. Morgan, Civ. 
App., 107 S.W.2d 911, reversed on 
other grounds 130 S.W.2d 283, 133 
Tex. 581. 

14, Tex.—‘Scroggs v. Morgan, supra. 

15, Wash.—Stusser v. Mutual Union 
Ins. Co.. 221 P. 331, 127 Wash. 449. 

16, Tex,—^Darrah v. Lion Bonding, 
etc. Co., Civ.App., 200 S.W. 1101. 

17, Mass —Pierce v. Hutchinson, 
136 N.E. 261, 241 Mass. 557. 

18, Mass.—^Fougtuette v. Millette, 37 
N.E. 2d 1008, 310 Mass. 351—Hy¬ 
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land V. Hyland, 179 N.E. 612, 278 
Mass, 112. 

N.T.—People v. Simon, 33 N.T.S.2d 
14, 178 Misc. 49—Universal Credit 
Co. V. Knights, 261 N.Y.S. 252, 145 
Misc. 876. 

Admissibility of license or certificate 
on question of ownership in action 
to recover for injuries from opera¬ 
tion of vehicle see infra § 516. 
Certificate of title see supra § 42. 

In California 

(1) It is stated in one case that a 
certificate of registration is not evi¬ 
dence of ownership or title, but is 
merely a means of identification.— 
Bunch V. Km, 37 P.2d 744, 2 Cal.App. 
2d 81. 

(2) In an earlier case, however, 
registration was held to support a 
finding of ownership.—^De Puy v. 
Shay, 16 P,2d 158, 127 Cal.App. 476. 
Frima facie presumption or proof 

(1) A prima facie presumption of 
ownership arises from the registra¬ 
tion of the vehicle, under statutes 
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buttable,^9 the certificate of registration not being ? 
a positive^® or conclusive-^ determination of title \ 
or ownership. The certificate is not evidence of ti- ! 
tie within the meaning of an act relating to fac- | 
tors,and the fact that one to whom an automobile 
is intrusted for the purpose of demonstrating it to a ; 
prospective purchaser is given the owner s registra¬ 
tion card does not impliedly authorize a sale or the 
delivery of the registration certificate to the pur- ' 
chaser as required by law in the case of a sale.-^ \ 

The registration of a motor vehicle, or issuance 
of a license for its operation, does not create a con¬ 
tract or property right and this is held to be true 
even in the case of a public service vehicle.-^ So, 
also, where the granting of a license to operate pub¬ 
lic service motor vehicles either expressly or impli¬ 
edly includes the right to suspend or revoke the li¬ 
cense, the license does not create a fixed or vested 
right to do business.26 On the other hand, it has , 


§ 119 

beer, hell thit, T;r.ere an ordinance grants consent 
to operate mt:tr;/u5«:*5 upon the city streets, with¬ 
out reserving the right to revehc, regardless of 
whether it is considered a franchise cr a consent, 
it becomes a ctntrict and a vested property right 
from the tim.e the grantee accepts and expends mon¬ 
ey in reliance thereon;-" and it has also been held 
that a certificate from a state commission author¬ 
izing the cp.eration of motor vehicles to transport 
persons or property for compensation, whether con¬ 
sidered as a license, p^ermit, or franchise, is essen¬ 
tially- a species of property.-- At any rate, the 
grant of a bus franchise is a grant of property;-® 
and the franchise partakes of the nature of both a 
contract and a grant of privileges.^® In so far as 
it partakes of the nature of a contract, the fran¬ 
chise is subject to the usual rules governing the 
construction of contracts.®^ Where, under the con¬ 
stitution of the state, the privilege of operating a 


requiring automobiles to be regis¬ 
tered by the owner.—Corpus Juris 
q.uoted iu Longhorn Drilling Corpora¬ 
tion V. Padilla, Tex.Civ.App., 138 S. 
W.2d 164, 166—42 C.J. p 750 note 30. 

(2) License number of motorcar, 
coupled with evidence that former 
owner holds license, is prima facie 
proof of continued ownership.—In re 
Calen’s Estate, 255 N.T.S. 383, 142 
Misc. 363. 

Jgotice of title 

Fact that automobile was regis¬ 
tered in name of conditional seller 
as owner charged sheriff, levying at¬ 
tachment on behalf of buyer's credi¬ 
tors, with notice that seller retained 
title.—Truitt v. Patten, 287 P. 175, 
75 Utah 567. 

19. Mass.—Fouquette v. Millette, 37 
N'.E.2d 1008, 310 Mass. 351—Hyland 
V. Hyland, 179 N.E. 612, 278 Mass. 
112 . 

20. Okl.—Lepley v. State, 103 P.2d 
568, 69 Okl.Cr. 379, 146 A.L.R. 1323. 

21. Cal.—Lynn v. Herman, 165 P.2d 
54, 72 Cal.App.2d 614—Willard H, 
George, Limited v. Barnett, 150 
F.2d 591, 65 Cal.App.2d Supp. 828. 

Conn.—Burakowski v. Grustas, 56 A. 
2d 461, 134 Conn. 205. 

Improper registration in the name 
of a person other than the owner, 
for convenience only and w'ithout 
any intention to transfer title, does 
not alter property rights.—^Willard 
H, George, Limited, v. Barnett, 150 
P.2d 591, 65 Cal.App.2d Supp. 82S. 

22. Mass.—^Royle v. Worcester 
Buick Co., 137 N.E. 531, 243 Mass. 
143. 

23. Mass.—Royle v. Worcester 
Buick Co., supra. 

24. Me.—Steves v. Robie, 31 A.2d 
797. 139 Me. 359. 


K.J.—Garford Trucking v. Hoffman, [ franchise, partakes of the nature of 
177 A. 882, 114 N.J.Law 522. > a license to an individual to con- 

Pa.—^Rineer v. Boardman, 45 Dauph. T duct a specified business upon the 
Co. 78, 32 Pa.Dist. & Co. 27. j public highways, operation under 

S.C.—^Heslep v. State Highway De- ■ which would ripen into a vested 
partment of South Carolina. 171 S. ’ right at least as against attack by 
E. 913, 171 S.C. 186. , competing carriers.—Texas & N". O, 

42 CL p 720 note 48. ] R- Co. v. Greer, Tex Civ.App,, 117 S. 

License as mere privilege see supra W.2d 148, error dismissed. 
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25. Mass.—Morley v. Wilson, 159 X. 
E. 41, 261 Mass. 269. certiorari de¬ 
nied, 48 S.Ct. 320. 276 U.S. 625. 72 
L.Ed. 738. 

42 C-L P 720 note 49. 
liicexLse for taxicab stand 

License of operator of taxicab 
service to operate taxicabs is separ¬ 
able from his license to use taxicab 
stand in city's street; and the lat¬ 
ter license is not a property or con¬ 
tract right.—^Yellow Cab Taxi Serv¬ 
ice V. City of Twin Falls, Idaho, 190 
P.2d 681. 

20, Tex.—Peters v. San Antonio, 
Civ.App., 195 S.W. 9S9. 

42 C.J. p 721 note 50. 

Suspension, revocation, or forfeiture 
of licenses, permits, or certificates 
see infra §§ 127—131. 

I^icense to use street for taxicab 
stand does not create a vested right. 
—Yellow Cab Taxi Service v. City of 
Twin Falls, Idaho, 190 P.2d 6S1. 

27. N.Y.—Bohl V. Schenectady, 220 
N.Y.S. 349, 128 Misc. $63—Colonial 
Motor Coach Corp. v. Oswego, 215 
X.Y.S. 159. 126 Misc. 829, affirmed 
217 N.Y.S. 907, 217 App.Div. 816. 

28. Mont.—^Willis v. Buck, 263 P. 
982, SI Mont. 472. 

Nature and effect of certificate of 
public convenience and necessity' 
supra § S4. 

Permit to operate as a carrier over 
the public highways, although not a 


29. N.Y.—Eighth Ave. Coach Corpo¬ 
ration V. City of New York, 35 
N.B.2d 907, 286 N.Y. 84. 

30. U.S.—^White Star Bus Line v. 
People of Puerto Rico, C-C.A.Puer- 
to Rico, 75 F.2d 889, certiorari de¬ 
nied People of Puerto Rico v. 
White Star Bus Line, 56 S.Ct. 123, 
296 U.S. 606, 80 L.Ed. 430. 

Ordinance held to grant license only 
Tex.—Dallas v. Gill, Civ.App., 199 S- 
W. 1144. 

Pranchise is not rendered invalid 
by bus company’s illegal contract to 

sell its stock.—Tompkins Bus Cor¬ 
poration V. La Guardia, 2SI N.Y.S. 
570, 156 Misc. 651, affirmed 285 N.Y.S. 
405, 246 App.Div. 714. 

31. U.S.—^White Star Bus Line v. 
People of Puerto Rico, C.C.A,Puer- 
to Rico, 75 F.2d 889. certiorari de¬ 
nied I'eople of Puerto Rico v. 
WTiite Star Bus Line, 56 S.Ct. 123, 
296 U.S. 606, SO L.Ed. 430. 

Construction of whole contract 
N.Y.—^Eighth Ave. Coach Corporation 
V. City of New York, 35 N.B.2d 907, 
2S6 N.Y. 84. 

Results or consequences 

A construction of a municipal bus 
franchise that would lead to false 
consequences or unjust or inconven¬ 
ient results, not contemplated or in¬ 
tended, should be avoided.—Eighth 
Avenue Coach Corporation v. City of 
New York, 10 N.Y.S.2d 170, 170 Misc. 
243, affirmed 20 N.Y.S.2d 402, 259 
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taxi business as a common carrier of passeng’ers for 
hire on the streets of a city cannot be acquired 
without the consent of the city authorities, it is in 
the nature of a franchise or easement ;32 but a 
contract between the commander of a military 
camp and individuals, granting the latter the ex¬ 
clusive right to carry passengers by bus through the 
camp, is merely a contract and not a franchise 
and a particular licensing ordinance has been held 
to create a contract between the city and taxicab 

licensees.34 

Nomenclature used by a state commission in des¬ 
ignating the license or permit granted to an appli¬ 
cant under a motor carrier law is not conclusive in 
determining the character of the license granted.^^ 

§ 120. As to Operation of Vehicle 

The privilege of operating a motor vehicle upon the 
highways of the state granted by a license is subject 
to such reasonable and lawful state and municipal regu¬ 
lations as then exist or are thereafter prescribed in the 
interests of the general public. 

An automobile properly registered by the owner 
may be legally operated by one who is not the legal 
owner but who has a special property in it,26 such as 
a conditional buyer.37 In the case of an automobile 
registered in the names of two persons as owners, 
one of such persons has a right to use the automo¬ 
bile without obtaining the consent of the other own¬ 


er,38 even though he has recently told the other 
owner that the automobile is the latter’s property, 
where the registration remains unchanged.89 Where 
a permit to transport freight for hire is illegal, it 
gives no right to use the highways to carry freight 
for hire.'*® js^ truck leased to a licensed interstate 
motor carrier may be operated in interstate com¬ 
merce only by its employees and not by an inde¬ 
pendent contractor not holding a certificate or per¬ 
mit from the Interstate Commerce Commission.^! 

The privilege of operating a particular motor ve¬ 
hicle upon the highways of the state granted by a 
license is subject to such reasonable and lawful 
state'^^ and municipal's regulations as then exist or 
are thereafter enacted in the interests of the general 
public. The holder of a motor vehicle license ob¬ 
tained under a general law is charged with notice 
of the provisions of such law affecting the operation 
of a motor vehicle upon the highways of the state,^^ 
and also with notice of the provision of any local 
or special law affecting the operation of such vehi¬ 
cles upon the highways of a particular county.^S 

Under the terms of some statutes or permits, a 
truck operator has no right to use the highways for 
commercial purposes other than those expressly 
granted to him in his permit from a state commis¬ 
sion and, while the holder of a special commod¬ 
ity permit is subject to rules and regulations there¬ 
after prescribed by the commission only where such 


App.Div. 870, affirmed 35 N.E 2d 907, 
286 N.T. 84: McCarthy v. City of 
New York, 10 N.Y.S 2d 170, 170 Misc. 
243, affirmed 20 N.Y.S.2d 401, 259 
App.Div. 870. Affirmed 36 N.E.2d 684, 
286 N.T. 636. 

Construction, in favor of lius compa¬ 
ny 

Language of proviso in bus fran¬ 
chise for adjustment of percentage 
of royalty to allow bus line fair re¬ 
turn was held construable, in case of 
doubt, in favor of bus line, since pro¬ 
viso reserved royally in nature of an 
excise tax, and did not relate to 
grant of sovereign power.—^White 
Star Bus Line v. People of Puerto 
Rico, C.C.A.Puerto Rico, 75 F.2d 889, 
certiorari denied People of Puerto 
Rico V. White Star Bus Line, 56 S Ct. 
123, 296 U.S. 606, 80 L.Ed. 430. 

32. Ala.—^Bush V. City of Jasper, 24 
So.2d 543, 247 Ala. 359. 

33. Fla.—Ex parte Marshall, 77 So. 
869, 75 Fla. 97, L.R.A.191SC 944. 

34. Ill.—Yellow Cab Co. v. City of 
Chicago, 71 N.E.2d 652, 396 Ill. 388. 

35. Tex.—^Victory Truck Line v. 
Railroad Commission, Civ.App., 207 
S.W.2d 210, refused no reversible 
error—^Victory Truck Line v. Red 
Arrow Freight Lines, Civ.App., 186 


S.W.2d 98, refused for want of 
merit. 

36. Mass,—Temple v. Middlesex, 

etc., R. Co., 134 N.E. 641, 241 Mass. 
124. 

37. Mass.—Temple v. Middlesex, 

etc., R. Co, supra. 

Vehicle registered in name of con¬ 
ditional seller or buyer may be op¬ 
erated by the other—Temple v. Mid¬ 
dlesex, etc., R. Co., supra. 

38. Cal.—People v. One 1941 Buick 
Club Coupe, Serial No. 13935358, 
Engine No. 74117731, License No. 
l-V-7654, 165 P.2d 44, 72 Cal App. 
2d 593 

39. Cal.—People v. One 1941 Buick 
Club Coupe, Serial No. 13935358, 
Engine No. 74117731, License No. 
l-V-7654, supra., 

40. Ariz.—Estrella v. Suarez, 134 P. 
2d 167, 60 Ariz. 187. 

41. N.C—Brown v. L. H. Bottoms 
Truck Lines, 42 S.E 2d 71, 227 N. 
C. 299. 

42. Fla.—In re Jones, 178 So. 424, 
130 Fla. 667. 

Tex.—Railroad Commission of Texas 
V. Trinity Houston Truck Line, 
Civ.App., 86 S.W.2d 817. 
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43. Tex.—^Payne v. Massey, 196 S. 
W.2d 493. 145 Tex. 237. 

Wash—Continental Baking Co. v. 
City of Mt. Vernon, 44 P.2d 821, 182 
Wash. 68. 

Destruction of franchise 
A provision in city franchise con¬ 
tract, authorizing operation of buss¬ 
es in both directions on two longi¬ 
tudinal routes, that franchise holder 
must obey all laws, ordinances, and 
traffic regulations and comply with 
police department orders respecting 
omnibus operation, did not reserve to 
city right to destroy most profitable 
portions of such routes by means of 
police regulation providing for one¬ 
way traffic on such portions.—^Eighth 
Ave. Coach Corporation v. City of 
New York, 35 N.E 2d 907, 286 N.Y. 84. 

44. Fla.—Emerson v. Cobb, 98 So. 
357, 86 Fla. 487. 

45. Fla.—^Emerson v. Cobb, supra. 

46. Tex.—Railroad Commission of 
Texas v. Trinity Houston Truck 
Line, Civ.App., 86 S.W.2d 817. 

Special permit 

Statute requiring operation of ve¬ 
hicles on right half of roadway was 
held inapplicable to transportation of 
single article occupying over half of 
roadway under permit.—Hohensee v. 
Acheson, 251 N.W. 234, 213 Wis. 316. 
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rules and regulations are valid, are within the an- ! 
thority of the commission to make, and are : 

made, and he may contest the validity of ^vch 
rules and regulations on any proper ground,he 
must first apply to the commission before suing in 
court for relief from a general order of the ccn:- 
mission limiting transportation of certain equipment 
under special commodity permits/^^^ A permit to 
operate as a contract motor carrier which, under ; 
statutory authority, was granted on an ex parte ap¬ 
plication to a person who was a contract carrier 
on a certain date is only prima facie evidence, and 
not a conclusive determination, of the right of the ' 
permittee to operate thereunder.^^ ' 

The acceptance of a license to operate for hire ' 
does not impose on the licensee an obligation to en- j 
gage in such business,^^ and, therefore, the mere 
fact that a person has taken out such a license does 1 
not create a presumption that he has engaged in ; 
such business.52 Also, while the granting of a per- : 
mit to operate as a common carrier authorizes the 
holder to engage in business as a common carrier, 
it does not, of itself, in all cases and under all cir¬ 
cumstances make him a common carrier either in 
fact or in law.53 

Substitution for streetcars. An additional fran¬ 
chise of a street railway company may clearly lend 
itself to the interpretation that it authorizes the 
company to substitute motor coaches for electric 
streetcars.®^ Consents granted a street railroad cor¬ 
poration by a city for the operation of busses in¬ 
stead of street cars are deemed to modify existing 
street railway franchises, which constitute the un¬ 
derlying contracts between the corporations and the 
city, and not to grant new rights or franchises to 
use the streets.®® 

Exclusive franchise. The purpose of granting to 
a transit company the right to operate busses over 



§ 121. - Deviation from Route 

A mctorb'js may rot, without proper authority, devi¬ 
ate from the route prescribed jr. the permit or franchise 
for its ops’-aticn. 

Whert: a moterbus permit prescribes the route 
over which the motorbus may operate, it may not, 
without proper authority therefor, deviate from 
such routebut, where the regulation under which 
it operates authorizes a deviation under specified 
circumstances, it may be assumed, in the absence of 
evidence to the contrary, that a deviation which 
has been made was properly authorized.®^ A pro¬ 
vision in a bus franchise contract that, if vehicular 
traffic is diverted from any of the streets forming 
part of the route because of fires, parades, or other 
events closing such streets to vehicular traffic, the 
franchise holder ma\' use other streets designated 
by city authorities, does not authorize a permanent 
relocation of the route under the guise of a police 
regulation promulgated at the will of the police com- 
missioner.®® 

§ 122. Territorial Effect 

A license to operate a motor vehicle is effective only 
within the territorial Jurisdiction of the officer issuing 
it. 

A license to operate a motor vehicle has only a 
local application,®® and affords no protection beyond 
the boundaries of the jurisdiction of the officer who 
issues it.®i Within the limits of such jurisdiction, 
however, the license of a motor carrier covers the 
entire route®^ and confers the privilege of using 
the public highways,®3 including city streets.®^ The 


47. Tex.—Greer v. Railroad Com¬ 
mission of Texas, Civ.App., 117 S. 
W’.2d 142, error dismissed. 

ITotice and heating are not essen¬ 
tial to the validity of a general order 
of the railroad commission limiting 
the transportation of oil field equip¬ 
ment under special commodity per¬ 
mit.—Greer v. Railroad Commission 
of Texas, supra. 

48. Tex.—Greer v. Railroad Com- 
mision of Texas, supra. 

Holder of permit was not estopped 
to question validity of general order 
of railroad commission on ground 
that he acquiesced in order for over 
a year and ten months, where record 
showed that he continued to violate 
order until he was threatened with 
criminal prosecution and he then filed 
suit to set aside order.—Greer v. 


Railroad Commission of Texas, su- j 
pra. 

49. Tex.—Greer v. Railroad Commis- ^ 

Sion of Texas, supra. \ 

50. Utah.—McCarthy v. Public Serv- ’ 
ice Commission of Utah, 77 P.2d 
331, 94 Utah 304. 

51. Ill.—Chicago v. Gall, 195 Ill. 
App. 41, 46. 

52. Ill.—Chicago V. Gall, supra. 

42 C.J. p 721 note 59. 

53. Wash.—Trudeau v. Pacific ■ 

States Box & Basket Co., 14S P.2d 
453, 20 Wash.2d 561. 

54. Ky.—Cincinnati, N. & C. Ry, Co. 
V. City of Bellevue, 151 S.W.2d 
1025, 2S6 Ky. 764. 

55. N.T.—Tilton v. City of Utica, 
60 N.T.S.2d 249. 


56. Fla.—Jarrell v, Orlando Transit 
Co., 167 So. 664, 123 Fla. 776. 

57. Cal.—Bond v. Holloway, 188 P. 
Oil, 4 d Cal.A-Pp. 634* 

58. Cal.—Bond v, Holloway, supra. 

59. K.Y.—^Eighth Ave. Coach Corpo¬ 
ration V. City of New York, 35 N. 
E.2d 907, 2S6 N.Y. 84. 

60. Mo.—State v. Cobb, 87 S.W. 551, 
113 Mo.App. 156. 

61. Mo.—State v. Cobb, supra. 

62. U.S.—Flowers v. Fidelity & Ca« 
Co. of N. Y., C.C.A.Kan., 156 F.2e 
586. 

63. Ariz.—-Winkler Trucking Co. v- 
McAhren, 133 P.2d 757, 60 Ariz 
225. 

I 64. Tex.—Payne v. Massey, 196 S.W 
2d 493, 145 Tex. 237. 
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context of some statutes indicate that the license 
does not limit the cameras right to operate off the 
public highway®5 and does not restrict the carrier’s 
right to charge for services whether rendered upon 
or off the public highway.®® Under statutes classi¬ 
fying operators of motor vehicles used for public 
transportation as motor carriers and truck opera¬ 
tors according as the vehicles are or are not op¬ 
erated between fixed termini or over a regular 
route, the fact that a person holds a permit as a 
truck operator does not give him a permanent status 
as such; the development of his business may re- 

H. TRANSFER OF 

§ 123. In General 

A license issued to the owner for the operation of a 
particular motor vehicle is not transferable in the absence 
of statutory or municipal authority. 

A license issued to the owner to operate a par¬ 
ticular motor vehicle on the public highway is per¬ 
sonal to the licensee, and, in the absence of statu¬ 
tory or municipal authority therefor, cannot be 
transferred or assigned by him to another and 
this rule applies to license plates,and to registra¬ 
tion cards or certificates,*^® including those issued to 
dealers.However, under a statutory provision, to 
the effect that on the purchase of a motor vehicle 
the title to the number plates shall vest in the buyer, 
etc., the license for such vehicle in a sense attaches 
to the vehicle itself,*7® and a sale of the car carries 
with it and vests in the purchaser the right and 
privilege to use the car upon the public highways.*^® 


suit in imposing on him the status of a motor car¬ 
rier.®*^ 

It has been held that a person having -a permit 
from a state commission to operate a taxicab be¬ 
tween a city and a town has a right to receive pas¬ 
sengers along the route,®® but not to encroach on, 
or interfere with, the business of a bus operator,®® 
and that the right of a truck operator to receive or 
deliver property at intermediate points on his route 
is limited to such points as are designated in his 
permit.*^® 

LICENSE RIGHTS 

A franchise to operate a bus line may be sold;*^*^ 
and a city’s consent to the operation of motorbusses 
upon its streets is assignable,*^® without permission 
of the city council,*^® in the absence of a statutory 
provision or a provision in an ordinance forbidding 
assignment or transfer either generally or without 
permission of the city council. However, where a 
statute and ordinance relating to the operation of 
jitney busses in a municipality contemplate that the 
permits therefor shall be personal to the grantee, 
such permits cannot be transferred by him or used 
in conjunction with other persons, without the con¬ 
sent of the municipality;®® and frequently a sale, 
mortgage, or lease of a motor carrier’s license, per¬ 
mit, franchise, or other right to operate on a cer¬ 
tain route or in a certain area for hire is subject to 
the approval of a public commission.®^ 


65. Ariz.—^Winkler Trucking Co. v. 
McAhren, 133 P.2d 757, 60 Anz. 
225. 

66- Ariz.—Winkler Trucking Co. v. 
McAhren, 133 P.2d 757, 60 Ariz. 
225. 

67. Iowa.—State ex rel. Board of 
Railroad Com’rs v. Lischer Bros, 
272 N.W. 604, 223 Iowa 588—State 
ex rel. Board of Railroad Com'rs 

V. Ooten, 243 N.W. 329, 215 Iowa 
543. 

68. Ark.—^Duncan v. City of Jones¬ 
boro, 1 S.W.2d 58, 175 Ark. 650. 

68. Ark.—^Messina v. Galutza, 11 S. 

W. 2d 468. 178 Ark. 608. 

70. Tex.—Railroad Commission of 
Texas v. Trinity Houston Truck 
Line, Civ.App., 86 S.W.2d 817. 

71. D.C.—Stewart v. District of Co¬ 
lumbia, Mun.App , 35 A.2d 247. 

42 C.J. P 721 note 67. 

72. Ark.—Cowan v. State, 287 S.W. 
201, 171 Ark. 1018. 

73- Ark.—Cowan v. State, supra. 
Pa,—In re Automobile Registration, 
19 Pa.Dist. 610, 37 Pa.Co. 510. 


74. Me.—Glass v. Robie, 25 A2d 487, 
138 Me. 348. 

Pa.—In re Automobile Registration, 


19 Pa.Dist. 610, 37 

Pa.Co. 

510. 

75. Or—^Northwest 

Auto 

Co. V. 

Hurlburt, 270 P. 161, 104 

Or. 398. 

76. Or.—^N orthwest 
Hurlburt, supra. 

Auto 

Co. V. 

77. N.J.—Century 

Transit 

Co. V. 


Public Service Co-ordinated Trans¬ 
port, 176 A. 719, 117 N.J.Eq. 520— 
Hart v. Seacoast Credit Corpora¬ 
tion, 169 A. 648, 115 N.J.Eq. 28. af¬ 
firmed 174 A. 525, 116 N.J.Eq. 573. 
Sale of permit not yet procured 
Where seller agreed to obtain per¬ 
mit for extension of bus line and 
convey it and existing permit to buy¬ 
er for two thousand dollars, five hun¬ 
dred dollar deposit to be forfeited to 
seller if buyer failed to pay two 
thousand dollars, seller could not re¬ 
cover five hundred dollar forfeit 
without actually securing extension 
permit, although seller had procured 
public service commission’s agree¬ 
ment to issue permit.—Gruber v. 
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Turner, 184 S.E. 432, 52 Ga.App. 711, 

followed in Turner v. Gruber, 192 S. 

E 479, 56 Ga.App. 247. 

Passing of title to trustee in bank¬ 
ruptcy see Bankruptcy § 184. 

78- N.T.—^Bohl V. Schenectady, 220 
N.T.S. 349, 128 Misc. 863. 

79- N.Y.—^Aldrich v. City of Syra¬ 
cuse, 236 N.Y.S. 614, 134 Misc. 698. 

80. N.J.—Cerino v. Yan Orden, 129 
A. 704, 98 N.J.Eq. 7. 

42 C.J. p 721 note 71. 

81. U.S.—Watson Bros. Transp. Co. 
V. Jaffa, C.C.ANeb., 143 P.2d 340. 

Cal.—Sale v. Railroad Commission, 
104 P2d 38, 15 Cal.2d 612—Elson 
V. Nyhan, 113 P.2d 474, 45 Cal.App. 
2d 1. 

N.J.—^Royal Blue Coaches v. Dela¬ 
ware River Coach Lines, 52 A. 2d 
763, 140 N.J.Eq. 19—Hart v. Sea- 
coast Credit Corporation, 169 A. 
648, 115 N.J.Eq. 28, afllrmed 174 
A. 525, 116 N.J.Eq. 573. 

Approval of transfer by bankruptcy 
trustee to third person see Bank¬ 
ruptcy § 184. 
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§ 124. From One Vehicle to Another 

Under some statutes, a license may be transferred 
from one motor vehicle to another where both vehicles 
are owned by the same person, but not otherwise. 

Under a statutory provision that no license can he 
transferred from one person to another, but may be 
transferred from one car to another, the license ' 
may be transferred from one car to another where i 
both cars are owned by the same person,but can- i 
not be transferred so as to cover a car ov/ned and 
operated by another person.83 A licensed interstate ; 


m-Ltcr carrier may net contract for the use, in in¬ 
terstate commerce, of a truck owned hy a person 
not holfine a cc-rtincace cr permit from the Inter¬ 
state Commerce Commissicn, encept under its own 
iic-mse plates and by virtue cf its franchisc.^"^ It 
has been held that an ordinance which denies the 
right to transfer a license from cne motorbus to 
another motorbus is not invalid as arbitrary, unrea¬ 
sonable, or the unlawful taking and condscation of 
property.*^ 


L AMENDMENT, DURATION, AND TERinXATION OF LICENSES, PERMITS, OR 
CERTIETCATES; RENETTALS AND NEVT PERMITS 


§ 125. In General 

The duration of a permit or franchise to operate mo¬ 
tor vehicles for hire Is to be determined from the pro¬ 
visions of the permit or franchise contract; and the dur¬ 
ation of registration under a state law Is controlled by the 
terms of the statute. 

The duration of the registration of a motor vehi¬ 
cle under a state law is controlled by the terms of 
the statute the date fixed by a commission for 
the expiration of a permit issued by it is control¬ 
ling and the term of a franchise granted by a 
city is to be ascertained from the provisions of the 
franchise contract.^^ A person holding a mere li¬ 
cense, and not a franchise, to use a street as a taxi- 


. cab stand may, at the most, exercise his rights and 
I privileges only for the term specified in the li- 
i cense.®® 

j 

1 § 126. Termination by Transfer of Vehicle 

i Under some statutes the registration of a motor ve- 
I hide expires on transfer of ownership of the vehicle. 

j Under some statutes the license and certificate of 
i registration of a motor vehicle expire on the trans¬ 
fer of the ownership of the vehicle.^® Such a pro¬ 
vision is not limited to a transfer by sale, but ap¬ 
plies to all methods of transfer.®^ It has been held 
that an automobile which after such a transfer bears 


I^ease of separately owned lines to 
one company 

N.Y.—^Westchester Electric R. Co. v- 
Maltbie, 283 N.T.S. 527, 245 App. 
Div. 435. affirmed 3 N.B.2d 466, 271 
N.Y. 648. 

Approval held properly refused 
N.J —Harmon v. Board of Public 
Utility Com'rs, 163 A. 428, 10 N.J. 
Misc. 12 S 7, affirmed Harmon v. 
Board of Public Utility Com'rs of 
State of New Jersey, 168 A. 303, 
111 N.J.Law 238. 

82. Wash.—^Young v. Wilson, 3 68 P. 
1137, 99 Wash. 159. 

83. Wash.—Young v. Wilson, supra 

84. N.C.—Brown v. L. H. Bottoms 
Truck Lines, 42 S.E.2d 71, 227 N.C. 
299. 


85. Tex.—Dallas v. Gill, Civ.App., 
199 S.W. 1144. 

80. Mass.—Geary v. Travelers Ins. 

Co., 15 N.E.2d 238, 300 Mass. 314. 

42 C.J. p 722 note 84 [a]. 

87. U.S.—^Arroyo v. Puerto Rico 
Transp. Authority, D.C. Puerto 
Rico, 66 F.Supp. 1022, affirmed, C. 
C.A., 164 F.2d 748. 

Tex.—^Victory Truck Line v. Rail¬ 
road Commission, Civ.App., 207 S. 
W.2d 210, refused no reversible er¬ 
ror. 

88. N.Y.—^Eighth Avenue Coach Cor¬ 


poration V. City of New York, 10'. 
N.Y.S.2d 170, 170 Misc. 243, af-: 
firmed 20 N.Y.S-2d 402, 259 App.! 
Div. 870, affirmed 35 N.E.2d 907, , 
2S6 N.Y. 84; McCarthy v. City of, 
New York, 10 N.Y.S.2d 170, 170 
Misc. 243, affirmed 20 N.Y.S.2d 401, ; 
259 App.Div. 870, affirmed 36 N.E,! 
2d 684, 286 N.Y. 636. | 

▼alidity of provisions as to dnra-; 
tlon j 

(1) The city of New York may, 

under its charter and a general stat- 
ute, grant terminable permit to op- j 
erate busses and at same time pro- i 
vide for fixed maximum term there¬ 
of.—Loos V. City of New York, iS [ 
N,Y.S.2d 115, 257 App.Div. 219. * 

(2) An ordinance for the .sale of' 
motorbus routes, giving the munici-, 
pality the right to retake the fran- ; 
chise for the purpose of municipal 
ownership and operation, at the end 
of the franchise period or any time 
thereafter, is not invalid because of 
uncertainty as to the duration of the 
franchise after the original period 
has expired,—Yonkers R. Co. v. Yon¬ 
kers, 217 N.Y.S. 686, 128 Misc. lOS, 
reversed on other grounds 218 N.Y. 
S. 103, 218 App.Div. 97. 


Enforced 

tion 


discontiimaxLce of opera- 


shall have general supervision and 
regulation of, and jurisdiction and 
control over, public utilities, includ¬ 
ing autobus lines, but which provides 
that the powers of the board shall 
not include supervision over the op¬ 
eration of any autobus over existing 
routes in accordance with consents 
or implied authority granted prior 
to a specified date, the public sersuce 
commission may order the discontin¬ 
uance of an autobus line where the 
owner does not presently hold any 
consents to operate his busses upon 
the part of the city or township 
through which a portion of the route 
runs, notwithstanding he was .op¬ 
erating over such route under munic¬ 
ipal licenses and consents prior to 
the specified date,—^Zellers v. Cum¬ 
berland Tract. Co., N.J.Sup,, 127 A. 
268. 

89, Idaho.—^Yellow Cab Taxi Service 
V. City of Twin Falls, 190 P.2d 681. 

90, Ohio.—Columbus & Southern 
Ohio Electric Co. v. West, 42 N.E. 
2d 906, 140 Ohio St. 200. 

Utah,—Bleon v. Emery, 209 P. 627, 
60 Utah 582. 

Necessity of new registration by 
new owner see infra § 132. 


j 91. Utah,—Bleon v. Emery, 209 P. 
Under a statute providing that the | 627, 60 Utah 5S2. 

board of public utilities commission I 42 C.J. p 722 note 88. 
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the number of its former registration and no other 
cannot be lawfully operated upon a highway^^ un¬ 
less it again comes into the seller’s ownership or 
control.^^ However, a motor vehicle registered in 
the owner’s name may, after being sold conditional¬ 
ly, continue to be legally registered in the name of 
the conditional vendor.^^ 

§ 127. Suspension, Revocation, or Forfeiture 

Statutes authorizing the revocation of certificates of 
registration, or of licenses for the operation of particular 
motor vehicles, have been held valid. 

Statutes authorizing the revocation of certificates 
of registration, or of licenses for the operation of 
particular motor vehicles, have been held not un¬ 
constitutional and the holder of a license to car¬ 
ry people for hire takes it subject to the right of 
suspension and revocation authorized by statute.®® 
A suspension, under statutory authority, of a cer¬ 
tificate must comply with the statute in respect of 
the time when the suspension becomes effective.®'^ 

Seizure of license plates. Statutes have been held 
constitutional and valid which authorize a seizure 
by the commissioner of motor vehicles of license 
plates of a person engaged in operating motor ve¬ 
hicles in the transportation of passengers for hire, 
on the revocation of his license or certificate of reg¬ 


istration for a failure to comply with the conditions 
as to filing a bond or other security;®® and under 
such a statute, where the bond filed by such a person 
is canceled, the commissioner may lawfully seize the 
license plates theretofore issued to him.®® 

§ 128. - Municipal License or Permit in 

General 

Usually a municipality may exercise authority con¬ 
ferred on it by charter or statute to revoke licenses or 
permits granted by it for the operation of motor ve¬ 
hicles for hire. 

Under authority conferred on it by charter or 
statute, a municipality may provide by ordinance 
for the revocation of,^ and may revoke,^ licenses or 
permits granted by it for the operation of taxicabs, 
jitneys, or other motor vehicles for hire; and it has 
been held that a license to operate jitneys upon the 
streets of the city may be revoked by the city, even 
though the licensee has made investments on the 
faith of the license.® A municipality may revoke 
such licenses with an eye to the public welfare rath¬ 
er than the use of private property,^ but it cannot do 
so arbitrarily or unreasonably.® 

Vested right. Where a granted right to operate 
a motorbus upon a city street becomes a vested 
right, such right cannot thereafter be withdrawn or 
impaired without due process of law® and without 


Transfer incidental to corporate con¬ 
solidation 

Ohio.—Columbus & Southern Ohio 
Electric Co. v. West, 42 NB 2d 906, 
140 Ohio St. 200. 

92. Mass.—Rolli v. Converse, 116 N. 
E. 507, 227 Mass. 162—Peeley v. 
Melrose, 91 N.E. 306, 205 Mass. 329, 
137 Am.S.B. 445. 27 L.R.A..N.S., 
1156. 

93. Mass.—Chase v. New York 

Cent, etc., R. Co., 94 N.E. 377, 208 
Mass. 137. 

94. Mass.—Liddell v. Middlesex Mo¬ 
tor Co„ 175 N.E. 737, 275 Mass. 346. 

Original registration in name of con¬ 
ditional seller see supra § 77. 

95. N.T.—People v. Cohen, 217 N.Y. 
S. 726. 128 Misc. 29. 

Validity of statutes or ordinances 
providing for revocation or sus¬ 
pension: 

By particular officers see infra § 
130. 

On particular grounds see infra § 
129. 

96. Mass.—Morley v. Wilson, 159 N. 
E. 41, 261 Mass 269, certiorari de¬ 
nied 48 S.Ct 320, 276 U.S 625, 72 
LEd. 738. 

97. N.T.—^Nashalsky v. Fletcher, 42 
N.Y.S.2d 481, 266 App.Div. 870, 

98. N.Y.—^Welch v. Harnett, 215 N. 
Y.S. 540, 127 Misc. 221. 


99, N.Y.—Welch v. Harnett, 215 N. 
Y.S. 540. 127 Misc. 221. 

1. N.J,—McDevitt v. Shore Yellow 
Cab Co, 36 A.2d 880, 131 N.J.Law 
397, affirmed 39 A.2d 97, 132 N.J. 
Law 169. 

Tex.—Ex parte Parr, 200 S.W. 404, 
82 Tex.Cr. 525. 

Person accepting franchise to op¬ 
erate taxicab business within city is 
bound by all the provisions contained 
in ordinance under which franchise 
was granted, including provision ex¬ 
pressly reserving to city power to 
cancel franchise on six months' no¬ 
tice.—Bush V. City of Jasper, 24 So. 
2d 543, 247 Ala. 359. 

2. N.J.—McDevitt v. Shore Yellow 
Cab Co., 36 A,2d 880, 131 N.J.Law 
397, affirmed 39 A.2d 97, 132 N.J. 
Law 169. 

42 C.J. p 722 note 97. 

Cancellation by abandonment of per¬ 
mits held not established 
Cal—Greif v. Dullea, 153 P.2d 581, 
66 Cal.App.2d 986. 

Action for revocation of consent 
(1) Where, by statute, the consent 
of the city is necessary to the crea¬ 
tion of the privilege of operating mo- 
torbusses on the streets, such a fran¬ 
chise right does not have its entire 
legal basis in the fact that the state 
has conferred the privilege, and the 
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city has the right to maintain an ac¬ 
tion to revoke its consent, as given 
by ordinance, and such right is not 
limited to the state.—Bohl v. Schen¬ 
ectady, 220 N.Y.S. 349, 128 Misc. 863. 

(2) Consent given by city for op¬ 
eration of busses on streets is not 
such franchise as requires action by 
people through attorney general to 
lake away corporate franchise — 
Blanshard v. City of New York, 186 
N.E. 29, 262 N.Y. 5. 

3. Mass—Burgess v. Brockton, 126 
N.E. 456, 235 Mass. 95. 

42 C.J. p 722 note 98. 

4. Mass.—Burgess v. Brockton, su¬ 
pra. 

In exercise of its police power, a 

city can revoke license for use of 
city street as a taxicab stand, if 
the taxicab stand is or becomes a 
public nuisance, or such revocation 
is necessary in the interests of the 
public welfare or public safety, and 
is not arbitrary or capricious, and 
conditions existing at the time justi¬ 
fy such action.—Yellow Cab Taxi 
Service v. City of Twin Falls, Idaho, 
190 P2d 681. 

5. Mass.—Burgess v. Brockton, 126 
N.E. 456, 235 Mass. 95. 

6. N.T.—Bohl V. Schenectady, 220 
N.T.S. 349, 128 Misc. 863—Colonial 

I Motor Coach Corp. v. Oswego, 215 
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compensation ;7 nor can it be withdrawn except for 
good caused or where revocation is expressly au¬ 
thorized by statute,^ or where such right is reserved 
in the grant.^*^ 

§ 129. - Grounds for Revocation or Sus¬ 

pension 

Statutes providing for the revocation or suspension of 
a certificate of registration on various grounds, such as 
conviction of a specified offense or the faiiure to comply 
with the financiai responsibility iaw, have been held 
valid. 

A permit to operate as a carrier over the public 
highways is not revocable at will.^l Generally 
speaking, a license or permit to operate a motor ve¬ 
hicle may be revoked for any reason which would 
have authorized a refusal to issue it in the first in¬ 
stance but, where the licensing statute or ordi¬ 
nance enumerates the causes for which the license 
or permit may be revoked, it cannot be revoked for 
any cause not enumerated,except fraud in pro¬ 
curing the license.14 It has been held, under par¬ 
ticular statutes or ordinances, that a license or per¬ 
mit to operate a public service motor vehicle may be 
revoked for a failure to comply with the conditions 
on which the license or permit w’as granted,^5 qy for 


a viclaticn of a statute or ordinance regulating such 
vehicles,*'^ although there has not been a convic¬ 
tion of the operator therefor.*7 Also, under a stat¬ 
ute, there may be a suspension or revocation of a 
certihcate of rcgistraticn where the holder is con¬ 
victed of any one of certain specified offenses, 
provided there has been a compliance with a re¬ 
quirement that, before accepting a plea to a charge 
of violating the vehicle and traffic lav.', the magis¬ 
trate inform accused that, on conviction, the cer¬ 
tificate of registration of his motor vehicle may be 
suspended or revok^^d in accordance with the pro¬ 
visions of law governing the charge invoh’ed.^® 
Under an ordinance authorizing a revocation of li¬ 
censes for operation of automobdes for hire on the 
ground of misconduct, a license may be revoked be¬ 
cause of the hauling of passengers for immoral ptir- 
poses.2^> 

Under some Enancial responsibility laws, on fail¬ 
ure to comply therewith following an accident re¬ 
sulting in bodily injury or death, or property dam¬ 
age exceeding a specified amount, the registration li¬ 
cense or certiEcate of a motor vehicle involved in 
the accident may or must be suspended;-^ and the 
provisions of such laws requiring suspension have 


N.T.S. 159, 126 Misc. 829, affirmed 
217 N.TS. 907, 217 App.Div. 815. 
Vested right see supra § 119. 

7. N.T.—Bohl V. Schenectady, 220 N. 
T.S. 349, 128 Misc. 863. 

8. N,T.—Bohl V, Schenectady, supra. 
Grounds for revocation generally see 

infra § 129. 

Except for fraud or default, city 
board of estimate having granted 
franchise to bus company could not 
revoke it, even though certificate of 
convenience and necessity had not 
been obtained from transit commis¬ 
sion, as against contention that until 
such certificate was acquired right 
obtained from city had not vested, 
but was mere license.—Greenberg v. 
City of New York, 274 N.T.S. 4, 152 
Misc. 4S8. 

9. N.Y.—Bohl v. Schenectady, 220 N. 
Y.S. 349, 128 Misc. 863- 

10. N.Y.—Colonial Motor Coach 
Corp. V. Oswego, 215 N.T.S. 159, 
126 Misc. 829. affirmed 217 N.T.S. 
907, 217 App.Div. 815. 

11. Tex.—Texas & N. O. R. Co. v. 
Greer, Civ.App., 117 S.W.2d 148, er¬ 
ror dismissed. 

12. Tex.—Mahaney v. Cisco, Civ. 
App., 248 S.W. 420. 

13- Mass.—Becker Transp. Co. v. 
Department of Public Utilities, 50 
N.E.2d 817. 314 Mass. 522. 

W.Va.—State v. Fortney, 116 S.E. 
753, 93 W.Va. 292. 


Where ordinance does not forbid 
officer of corporation from holding a 
license to operate a taxicab in his 
individual name, a director of licens¬ 
es has no power or authority to re¬ 
voke such license.—^Bress v. Dehling- 
er, 71 N.Y.S-2d 553, 272 App.Div. 934, 
motion denied 77 N.E 2d 792, 297 N. 
T. 779. 

14. N.D.—Martin v, Morris, 243 N. 
W. 747. 62 N.D. 381- 

15. Mass.—Morley v. Wilson, 159 N. 
E. 41, 261 Mass, 269, certiorari de¬ 
nied 48 S.Ct, 320. 276 U.S. 625, 72 
L.Ed. 738. 

N.Y.—^Harris v. Equitable Surety Co., 
226 N.T.S. 263, 131 Misc. 85. 

42 C.J. p 723 note 16. 

16- Mass.—Becker Transp. Co. v. 
Department of Public Utilities, 50 
N.E.2d S17, 314 Mass. 522. 

N.H.—H. P. Welch Co. v. State, 199 
A. SS6, 89 N.H. 128. 120 A.L.R. 282, 
affirmed H. P. Welch Co, v. State of 
New Hampshire, 59 S.Ct. 43S, 306 
U.S. 79. 83 L.Ed. 500. 

N.Y.—Romaner v. Williams, 62 N.Y. 
S.2d 497, 270 App.Div, 948, appeal 
dismissed 69 N,E.2d 485, 296 N.Y. 
637. 

42 C.J. P 723 note 17. 

17. W.Va.—Mounts v. State Road 
Commn.. 131 S.E. 7, 100 W.Va. 531. 

42 C.J. P 723 note 18. 

18. N.Y.—McCord v. Fletcher, 44 N. 
Y.S.2d 89, 182 Misc. 447—People v. 
Bruno, 43 N.Y.S.2d 942. 
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19. N.Y.—Harrigan v. Fletcher, 69 
N.Y.S.2d 158, 271 App.Div. 723— 
Sitts V. Mealey, 17 N.Y.S.2d 165^ 
173 Misc. 82—Compitello v. Mealey, 
17 N.Y.S.2d 50. 173 Misc. 30. 

Where requirement is inapplicable, 

compliance therewith is not neces¬ 
sary.—People V. Stoner, 7 N.T.S.2d 
510, 169 Misc. 469. 

20. Tex.—Prater v. Storey, Civ.App., 
249 S.W. S71. 

21. Mich.—Larr v. Dignan, 26 N.W. 
2d 872, 317 Mich. 121. 

N.H—Rosenblum v. Griffin. 197 A. 

701, 89 N.H. 314, 115 A.L.R. 1367. 
N.Y,—Ohlson v. Mealey, 37 N.T.S.2d 
123, 179 Misc. 13—Luckie v. God¬ 
dard, 13 N.Y.S.2d 808, 171 Misc. 
774. 

Motorist was involved in resulting* 
accident, within the meaning of the 
law, if he opened door of automobile 
in such manner as to affect the oper¬ 
ation of truck, even though he was 
not negligent and there was no con¬ 
tact between his automobile and 
truck.—Baker v. Fletcher, 79 N.T.S. 
2d 5S0. 191 Misc. 40. 

Each of injury ox damag-e 

If it does not appear that any per¬ 
sonal injury or property damage ac¬ 
tually resulted from the accident, a 
certificate of registration should not 
be suspended for failure of the own¬ 
er of the vehicle to giv'e proof of his 
finan oial responsibility.—^Application 
of Gardiner, 6 N.T.S.2d 385, 255 App. 
Div. 106. 
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been held valid .22 Also, under some statutes sus¬ 
pension or revocation is authorized or required for 
failure to satisfy a judgment for damages caused 
by the negligent operation of the registered motor 
vehicle and such a statute has been held valid 
but a judgment against the licensee is requisite to 
the application of the statute and, by its express 
terms, the statute may be inapplicable where the 
automobile collision involved occurred before such 
statute went into effect.26 It has been both af- 
firmed^*^ and denied^s that, on payment of an en¬ 
tire judgment by one defendant, the failure of an¬ 
other defendant to contribute his share to the sat¬ 
isfaction of the judgment authorizes the suspension 
of the registration certificate of his vehicle. 

Ground connected with business of another trans^ 
porfation company. Under a statute which permits 
a revocation only for a violation of the statute, a 
motorbus permit cannot be revoked on the ground 
that another transportation company is in a posi¬ 
tion to take care of all the business but under an 
ordinance providing for licensing of motor vehicles 
for hire, and authorizing a revocation “for any oth¬ 
er cause,” etc., such licenses may be revoked to 
prevent a discontinuance of street railway lines be¬ 
cause of failure to earn proper return on account of 
the competition of bus operators.^O 

§ 130. - Officials Who May Revoke or 

Suspend 

The terms of the licensing statute op ordinance are 


determinative of the question as to what particular ofTicer 
op officers may revoke or suspend a license or permit for 
the operation of motor vehicles. 

The question as to what particular officer or ofS- 
cials may revoke or suspend a motor vehicle license 
or permit depends on the terms of the licensing stat¬ 
ute or ordinance.^^ Under some statutes, ibe state 
highway, commission may take the initialive in re¬ 
voking a permit to use motor vehicles for hire on 
public highways for a violation of the statute.32 
Authority to revoke or suspend a municipal license 
or permit for the operation of taxicabs or other 
motor vehicles is variously vested, by different stat¬ 
utes or ordinances, in the mayor, ^ 3 city manager,3^ 
police commissioner,35 or director of parks and pub¬ 
lic property.36 The power of a public service com¬ 
mission to approve a municipal license to operate a 
jitney implies the power to revoke the approval for 
a breach of conditions^? or for any lawful cause,38 
and no rights are invaded by the revocation of such 
approval.39 Also, under statute, revocation of mu¬ 
nicipal consent by a local governing body is inef¬ 
fective until it is approved by a public board or 
commission.^® 

A provision in an ordinance that, when a person 
operating a jitney bus shall be convicted of violat¬ 
ing any ordinance or statute regulating traffic, it 
shall be the duty of the judge of the court where 
the conviction is rendered to state whether the of¬ 
fense is of such gravity that the license under 
which such person is operating should, in the in- 


22 . N.H.—Rosenblum v. Griffin, 197 
A. 701, S9 N.H. 314, 115 A.L.R. 
1367. 

N.T.—Ohlson v. Mealey, 37 N.Y,S.2d 
123, 179 Misc. 13. 

23. D.C.—Champ v. Atkins, 12a F.2d 
601, 76 U.S.App.DC. 15. 

24. Cal.—Sheehan v. Division of 
Motor Vehicles of State of Cali¬ 
fornia, 35 P.2d 359, 140 Cal.App. 
200 . 

25. N.C.—Kirk v. Maxwell, 161 S.E. 
714, 202 N.C. 41. 

26. D.C.—Smith v. Doyle, 98 F.2d 
341, 69 App.D.C. 60. 

27. N.T.—In re Egan, 37 N.T.S.2d 
983, 265 App.Div. 44, affirmed 50 
NE.2d 108, 290 N.Y. 790. 

28. Pa.—^Appeal v. McArthur, 33 Pa. 
Dist. & Co. 402, 86 P.L.J. 475. 

29. W.Va.—Stale v. Fortney, 116 S. 
E. 753, 93 W.Va. 292. 

30. Mass.—Burgess v. Brockton, 126 
N.E. 456, 235 Mass. 95. 

31. N.Y.—Application of Gardiner, 
5 N.Y.S.2d 942, 168 Misc. 349, af¬ 
firmed 6 N.Y.S.2d 385, 255 App.Div. 
106. 

32. W.Va.—^Mounts v. State Road 
Commn., 131 S.E. 7, 100 W.Va. 531. 


33. Ind.—Brownlee v. City of 

Princeton, 152 N.B. 828, 198 Ind. 
148. 

Validity of ordluaaice conferring au¬ 
thority on mayor 

(1) Where the statutes concerning 
municipal corporations confer on the 
mayor of the city authority to revoke 
or suspend licenses issued under the 
provisions of a city ordinance, an 
ordinance is not invalid which au¬ 
thorizes the mayor to revoke or sus¬ 
pend a motor vehicle license or per¬ 
mit for the causes and in the manner 
provided by law.—^Brownlee v. City 
of Princeton, 152 N.E. 828, 198 Ind. 
148. 

(2) A particular ordinance was 
held not to vest arbitrary authority 
in mayor to revoke licenses.—Red 
Star Motor Drivers' Ass’n v. City of 
Detroit, 22l N.W. 622, 244 Mich. 480, 
followed in City of Detroit v. Web¬ 
ster, 221 N.W. 629, 244 Mich. 503. 

34. Tex.—Prater v. Storey, Civ.App., 
249 S.W. S71. 

35. Mass.—Hersch v. Police Com’r 
of Boston, 66 N.E.2d 195, 319 Mass 
428—Morley v. Wilson, 159 N.E 
41, 261 Mass. 269, certiorari denied 
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48 S.Ct. 320, 276 U.S, 625, 72 L.Ed. 
738. 

NY.—Romaner v. Williams, 62 N.Y. 
S.2d 4 97, 270 App.Div. 948, appeal 
granted 63 NY.S.2d 836, 270 App. 
Div. 1025, appeal dismissed 69 N 
E.2d 485, 296 NY. 637. 

Statute held valid 

Mass.—Morley v. Wilson, 159 N.E. 
41, 261 Mass. 269, certiorari denied 
48 S.Ct. 320, 276 U.S. 625, 72 L.Ed. 
738. 

36. N.J.—McDevitt v. Shore Yellow 
Cab Co., 36 A.2d 880, 131 N.J.Law 
397, affirmed 39 A.2d 97, 132 N.J. 
Law 97. 

37. N.J.—^Public Utility Com'rs v. 
Sheldon, 124 A. 65, 95 N.J.Eq. 408. 

38. N.J.—Public Utility ComTs v. 
Sheldon, supra. 

39. N.J.—^Public Utility Com'rs v. 
Sheldon, supra. 

40. N.J.—^Public Service Interstate 
Transp. Co. v. Board of Public 
Utility Com’rs, 21 A.2d 308, 127 N 
J.Law 29, appeal dismissed 28 A. 
2d 199, 129 N.J.Law 94—Hudson 
County Bus Owners’ Ass'n v. Board 
of Public Utility Com’rs, 143 A. 
755, 6 N.J.Misc. 1070. 
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terest of public safety, be revoked, and to a i 

recommendation to the city council, which hriy \ 
shall consider and act on such recommendat;:>::, anl | 
may revoke, suspend, or continue in force such li¬ 
cense, is not invalid as delegating to the courts the 
power to revoke licenses.^i | 

§ 131. -Notice, Hearing, and Review j 

Where required by statute or ordinance, notice and > 
a hearing are necessary prior to revocation, amendment, 
or modification of a license, permit, or municipal consent. ' 

When required expressly or impliedly by statute ■ 
or ordinance, notice and hearing are necessary pri- 
or to the revocation, amendment, or modiScation of 3 
a license, permit, or municipal consent but, when 
not so required, notice and hearing are not neces- ‘ 
sary prior to revocation of a license.'^^ if a motor 
vehicle operator is advised of a claimed violation of 
the motor vehicle regulations and knows that on 
conviction a suspension of his license is a legal pos¬ 
sibility, it cannot be said that he had no opportuni¬ 
ty to be heard in the matter of suspension of his li- 
cense.^^ A temporary suspension of a certificate of 
registration prior to hearing is not improper and 
a final order of suspension made after a hearing is 
not objectionable on the ground that it and the tem- 



'.r'Lr 'liffcrsr.t siKViUs, v/hcre the 

i-ecif.:': in th:* nr.nl ordir is fairly compre- 
in the named in the temporary or- 


Where a hearing is held before a commission or 
commissioner, such commission cr commissioner is 
not oounc* ov commO'n“ji.av/ ru^cs of and 

a kw authorizing the revocation of the registration 
•of a vehicle if it does not appear that the transfer 
thereof was a bona fide sale is not unconatitutional 
because it dees net specify the mode of procedure 
where the holder of the certificate is given a right 
of review' of the com.missioner’s determination re¬ 
gardless of whether or not he participated in the 
hearing before the commissioner.*^^ In so far, how¬ 
ever, as the statutes prescribe the procedure to be 
taken, they must be followed in the manner and 
form prescribed;*^^ and an order or direction of a 
board or commission must be supported by find- 
ings.50 

Revision or revocation of franchise. On a hear¬ 
ing before a board of city commissioners for the 
revocation of a jitney bus franchise, the commis¬ 
sioners are not disqualified to sit because of previ¬ 
ous informal expressions of opinion that the fran¬ 
chise ought to be revoked,51 or because in the pre- 


-41. Iowa.—Huston v. Des Moines, 
156 N.W. 883, 176 Iowa 455. 

42. Minn.—^National Cab Co. v. 
Kunze. 233 N.W. 838, 182 Minn. 152. 

M.J.—^Hudson County Bus Owners’ 
Ass'n V. Board of Public Utility 
Com’rs, 143 A. 755, 6 N.J.Misc. 
1070. 

M.Y.—Tilton v. City of Utica, 60 N, 
T.S.2d 249. 

Tex.—Scott V. English, Civ.App., 143 
S.W.2d 1017. 

Validity and. construction, of related 
statutes 

Ohio.—State ex rel. Garry Motor 
Lines v. Public Utilities Commis¬ 
sion, 30 N.E.2d 997, 137 Ohio St, 
484. 

irotice is jurisdictional; and it lim¬ 
its the scope of the hearing and the 
order.—Becker Transp. Co. v. Depart¬ 
ment of Public Utilities, 50 N.E.2d 
817, 314 Mass. 622. 

43. Idaho.—^Yellow Cab Taxi Serv¬ 
ice V. City of Twin Falls, 190 P.2d 
681. 

Mass.—Burgess v. Brockton, 126 N. 

E. 456, 235 Mass. 95. 

.N.T.—Romaner v. Williams. 62 M.T. 
S.2d 497, 270 App.Div. 948, appeal 
dismissed 69 N.E.2d 485, 296 N.T. 
637. 

-Antomatlo revocation or snspension 

(1) Provision in taxicab ordinance 
that failure to pay, before delin- 
•quency, ad valorem tax due the city 


on each vehicle operates as a revoca¬ 
tion of the license is valid.—^Dallas 
Taxicab Co. v. City of Dallas, Tex. 
Civ.App,. 68 S.W.2d 359. 

(2) Under some statutes, where, by 
recovery, the bond covering the oper- . 
ation of a public service vehicle is j 
reduced below a minimum amount, | 
the right to operate the motor ve- \ 
hide IS automatically suspended un- > 
til a new bond in like amount is filed. | 
—^Western Indemn. Co. v. Murray, ; 
Tex.Com.App., 237 S.W. 1109. j 

44. N.T.—People v. Cohen, 217 N.T. | 

S. 726, 128 Misc. 29. j 

45. X.T.—^People ex rel. Albrecht v. j 
Harnett, 224 N.Y.S. 97, 221 App. ! 
Div. 487. 

46. X.Y.—People ex rel. Albrecht v. 
Harnett, supra. 

47. X.H.—H. P. Welch Co. v. State, 
199 A. 886, 89 X.H. 428, 120 A.L R. 
282, affirmed H. P. Welch Co. v. 
State of Xew Hampshire, 59 S.Ct, 
438, 306 U.S. 79, S3 L.Ed. 600. 

K.y.—People ex rel. Albrecht v. Har¬ 
nett, 224 X.Y.S. 97, 221 App.Div. 
4S7. 

46. X.J.—Garford Trucking v. Hoff¬ 
man, 177 A. SS2, 114 X.J.Law 522. 
Evidence held to justify revocation 
—Garford Trucking v. Hoffman, 
supra. 

49. Ky.—Cardinal Bus Lines v. Con¬ 
solidated Coach Corporation. 72 S. 
W.2d 7, 254 Ky. 586. 
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Ohio.—State ex rel. Garry Motor 
Lines v. Public Utilities Commis¬ 
sion. 30 X.E2d 997, 137 Ohio St. 
484. 

Construction of decision 
Motor transportation commission¬ 
er's decision granting application for 
extension of permit to operate motor- 
bus line was equivalent to final judg¬ 
ment denying application of another 
to operate bus line over same route, 
although decision did not by express 
language dispose of other application. 
—Cardinal Bus Lines v. Consolidated 
Coach Corporation. 72 S.W.2d 7, 254 
Ky. 5S6. 

50. Pa.—^Klawansky v. Public Serv¬ 
ice Commission of Pennsylvania, 
187 A. 24S. 123 Pa.Super. 375. 
Conmiission held to have jnxisdictiou 
to make finding 

Colo.—McKay v. Public Utilities 
Commission, 91 P.2d 965, 104 Colo. 
402. 

Evidence held to support findings 

Colo.—McKay v. Public Utilities 
Commission, supra. 

RI.—^Broadway Auto Liverj.' v. State 
Board of Public Roads, 158 A, 376, 
52 R.I. 109. 

Wash.—Taylor-Edwards Warehouse 
& Transfer Co. v. Department of 
Public Service, 157 P.2d 309, 22 
Wash.2d 565. 

51- X.J.—General Omnibus Co. v. 
Newark, 114 A. 152, 96 X J.Law 37. 
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amble of the order to show cause why the franchise 
should not be forfeited for noncompliance with the 
terms thereof it is stated that in the judgment of the 
hoard the company has failed to comply with the 
terms of the franchise.s^ Any revision of, or addi¬ 
tion to, an ordinance constituting a franchise can 
be effected only by an act of equal dignity, and not 
by a resolution ;53 and, where a breach of the pro¬ 
vision of a franchise to use the city streets for mo- 
torbusses is of a condition subsequent after the priv¬ 
ilege is vested, the franchise cannot be revoked by 
an ordinance, but only by resort to the courts.^^ 

Rescission of suspension. Before suspension for 
failure to satisfy a judgment may be rescinded, 
the holder of the motor vehicle license must com¬ 
ply with statutory requirements by satisfying the 
judgment and furnishing proof of financial respon¬ 


sibility for future accidents.^® 

Restoration of permit. It is within the statutory 
power of a commission to restore a carrier’s permit 
which has been canceled erroneously and in viola¬ 
tion of law;®® and the prior erroneous order of 
cancellation is not res judicata of the carrier’s right 
to restoration of the permit.®*^ 

Review. An order revoking or suspending, or re¬ 
fusing to revoke or suspend, a license, permit, or 
certificate of registration,®8 or denying amendment 
of a permit by addition or extension,®9 or denying 
removal of a restriction in a franchise,®^ is subject 
to such judicial review as is authorized by statute. 
Under some statutes the order is reviewable as an 
administrative act®^ and the review may be obtained 
by certiorari.®2 When authorized by charter or 


52. N.J.—General Omnibus Co. v 
Newark, supra. 

42 C.J. p 724 note 35. 

53. Fla.—City of Coral Gables v. 
City of Miami, 190 So. 427, 138 
Fla. 881. 

N.T.—Yonkers R. Co. v. Hume, 233 
N.Y S 03, 225 App.Div. 313—^Appli¬ 
cation of North Shore Bus Co , 75 
N.Y S.2d 372. 

54. N.Y.—Bohl V. Schenectady, 220 
N.Y.S, 349, 128 Misc. 863. 

42 C J. p 724 note 33. 

55. Pa.—^Appeal of Hoss, 42 PaDist. 
& Co. 329. 30 Leh.CoL.J. 229, 55 
York Legr.Rec. 144. 

50. Ark.—^Arkansas Motor Coaches 
of Tennessee v. Mathis Bus Line, 
168 S.W.2d 392, 205 Ark. 255. 

57. Ark.—^Arkansas Motor Coaches 
of Tennessee v. Mathis Bus Line, 
supra. 

58. N.Y.—McCord v. Fletcher, 44 N. 
Y.S.2d 89, 183 Misc. 447. 

Pa—In re Suspension of Dealer’s 
Registration Plates and Cards, 
Quar.Sess., 57 Dauph Co. 429—In 
re Suspension of Operator’s Li¬ 
cense, Com PI., 35 Luz.Leg.Reg. 
185. 

Tenn.—Large v. City of Elizabethton, 
203 S.W.2d 907. 

Direct attack 

Carrier whose truck licenses were 
suspended and plates lifted by the 
secretary of revenue, after public 
service commission had found and 
certified that carrier had been oper¬ 
ating as a common carrier illegally, 
should make direct attack on secre¬ 
tary's order and not attack it on 
appeal from commission’s order — 
James v. Public Service Commission 
of Commonwealth of Pennsylvania, 
177 A. 343, 116 Pa Super. 577—Binga- 
man v. Public Service Commission, 
161 A 892, 105 Pa.Super. 272. 


Appeal held not to present moot 
QLnestlon 

Wash.—Consolidated Freight Lines v. 
Department of Public Service, 94 
P.2d 484, 200 Wash. 659. 
Presumption on appeal 
NH.—H. P, Welch Co v. State, 199 
A. 886, 89 N.H. 428, 120 A.L.R. 
282, affirmed H. P. Welch Co. v 
State of New Hampshire, 59 S Ct. 
438, 306 U.S. 79. 83 LEd. 500. 
Subsequent appeal 

<1) Under some statutes, an appeal 
to a higher court may be taken from 
the judgment of the court to which 
an appeal was first taken —Black Bus 
Line V. Consolidated Coach Corpora¬ 
tion, 31 SW.2d 917, 235 Ky. 559. 

(2) Where district court affirmed 
order of commission canceling and 
revoking carrier’s permit and re¬ 
straining him from operating as com¬ 
mon carrier, findings of the district 
court were immaterial if the com¬ 
mission did not exceed its authority 
and the evidence sustained the order; 
and the second reviewing court is 
concerned only with whether the 
commission lawfully pursued its au¬ 
thority and whether there was evi¬ 
dence on which to base its findings 
and orders, irrespective of alleged in¬ 
consistencies between commission’s 
findings and district court’s findings. 
—McKay v. Public Utilities Commis¬ 
sion, 91 P.2d 965, 104 Colo. 402. 
Notice of rehearing 
Mich.—In re Joe Brown & Sons, 263 
N.W. 887, 273 Mich, 652. 

59. Ohio.—Hazelton v. Public Util¬ 
ities Commission of Ohio, 60 N.E.2d 
673, 145 Ohio St. 34—^Fischbach v. 
Public Utilities Commission, 66 
N.E.2d 162, 143 Ohio St. 575. 
Denial of amendment of permit held 
unreasonable 

Ohio.—Bray v. Public Utilities Com¬ 
mission. 40 N.E.2d 666, 139 Ohio 
St 409. 


Costs for transcript of testimony 
Wash.—Taylor-Edwards Warehouse 
& Transfer Co v Department of 
Public Service, 157 P.2d 309, 22 
Wash.2d 565. 

©3. N.C.—^Utilities Commission v. 
Carolina Scenic Coach Co., 4 S.E. 
2d 897, 216 N.C. 325. 

Trial d.e novo 

N C.—Utilities Commission v. Caro¬ 
lina Scenic Coach Co., 10 S.E.2d 
824, 218 N.C. 233. 

Exceptions held sufficient 
N.C.—Utilities Commission v. Caro¬ 
lina Scenic Coach Co, supra. 

61. Conn.—Kram v. Public Utilities 
Commission, 12 A 2d 775, 126 Conm 
543 

NY.—McCord v. Fletcher, 44 N.Y.S. 
89, 182 Misc 447. 

Where suspension or revocation is 
based on ground, other than convic. 
tion 

N.Y.—People v. Cohen, 217 N.Y.S. 
726, 128 Misc. 29. 

Reviewing court need not receive 
evidence and hear the matter de novo. 
—Kram v. Public Utilities Commis¬ 
sion, 12 A.2d 775, 126 Conn. 543. 

62. Mass.—Hersch v. Police Com’r 
of Boston, 66 N.E.2d 195, 319 Mass. 
428—Criscuolo v. Department of 
Public Utilities, 19 NE.2d 708, 302 
Mass. 438. 

N.Y.—People ex rel. Albrecht v. Har¬ 
nett, 224 N.Y.S. 97, 221 App Div. 
487—In re Cali, 272 N.Y.S. 149, 151 
Misc. 649. 

After conviction 

(1) In some cases. It has been 
held that the court has jurisdiction 
notwithstanding the revocation or 
suspension is based on a judgment 
of conviction and petitioner has 
failed to appeal from that judgment. 
—McCord V. Fletcher, 44 N.Y.S.2d 
89, 182 Misc. 447—Application of 

Gardiner, 5 N.Y.S 2d 942, 168 Misc. 
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statute to do so, a board of permit aopeais ir.;.v ' 
hear an appeal -j-l-g court, in a subsevuc;:: ' 

combined mandamus and certiorari precec/Mn::, 
should not try the issues de novojS^ but, where th j 
jurisdiction of a commission is purely appellate, it 
possesses no power not possessed by the tribunal 

below. 6 5 

Suit in equity. A court has jurisdiction to re¬ 
strain the cancellation of a license,to restrain . 
the enforcement of an order of revocation,®” to en- ' 
force by injunction an order to cease operations 
after revocation,to restrain violations of an or¬ 
der suspending a permit,®® or to vacate and set aside 
an order ,*70 but it will not grant equitable relief 
unless the pleadings'll and evidence'^2 are suihcient j 
for this purpose, A person who has been granted a ! 
right to operate motorbusses, which has become | 
vested, may maintain a suit for an injunction to re- j 
strain the mayor from signing a resolution revoking i 
such right, and the city officials from doing any act 
contrary to the privileges granted but plaintiff is 
not entitled in such suit to an injunction which in 
effect would permit him to operate his motorbusses 
without a certificate of convenience and necessity.*^^ 

349, affirmed 6 N.T.S.2d 385, 255 App. 

DiV. 106. 

(2) In other cases, however, it has 
heen held that the only remedy in 
the first instance is to appeal.—In re 
Albroza, 19 N.Y.S.2d 329. 173 Misc. 

385—People v. Cohen, 217 N.T.S. 726, 

128 Misc. 29. 

(3) Also, it has been held that an 
order of supreme court directing 
commissioner of motor vehicles to 
return certificate of registration to 
motorist convicted of driving while 
intoxicated, on ground that justice 
of peace was without power to im¬ 
pose sentence for failure to comply 
with statute requiring magistrate 
before accepting plea of guilty to 
inform defendant that on conviction 
he might suffer loss of certificate of 
Tegistration, was improper as a col¬ 
lateral attack on judgment of justice 
•of peace.—^In re Albroza, 19 N.T.S.2d 
329. 173 Misc. 385. 

Frocediiral reqniremeuts, such as 
those relating to the interposition of 
an answer if an issue of fact is 
sought to be raised, should be com¬ 
plied with; and, where no answer 
has been served, the facts will he 
accepted as stated in petition, and 
decision and final order will be based 
on petition and accompanying papers, 
without consideration of certain 
memoranda received by mail after 
argument on application.—Sitts v. 

Healey, 17 N.Y.S.2d 165, 173 Misc 
.82. 


§ 132. Ren£V7£ls and Nev/ Permits 

A f'-s.rc’-j'se Uesnse fo- the cperat!on cf motor ve- 
h'cles noy te rerev.'^d on the poyn-.e.it cf such com¬ 
ps "s^t'.CT os js "squi'-eri: a cert’lcste cf pubSic con- 
vo.'-'ierce erd r:ec 2 zo..y csr bs rere/;ed orjy on applica¬ 
te c-: CO a ccmmisoicn. notice, heor.ng, arc a fir.djrg by 
tbs ocr^missicr?- 

\Vh,Tc c::y T-D5sc5r:ng 'L:::]u5:ve r.o'wer to 

do so, gror.ts n of a franchise to a bus 

comyary for the oo 2 rf:::on jf its bus line, and the 
bus ctniyany thereafter executes a renewal contract, 
iuch cjutrac: is effh'Ctive,”® r.otwithsiandir.g the 
failure of a city cfficial to perform the ministerial 
act of affixing his signature to the contract."® The 
officials may refuse a nev/ permit in a proper case."" 
A statutory provision requiring an operator of mo¬ 
tor vehicles for hire to pay a specified percentage of 
the gross receipts from operation as a prerequisite 
to a renewal cf the license has been upheld as con¬ 
stitutional and valid, notwithstanding other provi¬ 
sions of the statute were invalid;'^® and a provision 
of a contract for the sale of motorbus routes, made 
under a statute requiring such sale to be made at 
public auction, which gives the privilege of a re¬ 
newal for an additional period on the payment of a 
certain compensation, is not objectionable as grant- 


63, Cal.—Greif v. r>ui:ea, 133 P.2d 
681, 66 Cal.App2d 986. 

64, Cal.—Greif v. Dullea, supra. 

65, Mass.—Becker Transp. Co. v. 
Department of PubLc Utilities. 50 
N.E.2d S17. 314 Mass. 522. 

66, Ill.—Tellow Cab Co, v. City of 

Chicago. 71 N.E.2d 652, 396 Ill. 
388. ' 

67, Minn,—National Cab Co. v. , 

Kunze, 233 N.W. 83S. 1S2 Minn. 152. ' 
City is not necessary party to suit 

to restrain city officials from enforc¬ 
ing order revoking taxicab licenses. 
—^National Cab Co. v. Kunze, supra. 

68, N.J.—^Public Utility Comrs. v. 
Sheldon, 124 A. 65. 95 N.J Eq. 4 OS. 

63. Mass —^Becker Transp. Co. v. 
Department of Public Utilities, 50 
N.E.2d 817. 314 Mass. 522. 

70. Md.—^W'est V. Williams, 170 A. 
517, 166 Md. 277. 

71. Cal—Samson v. State, 130 P.2d 
452, 55 Cal.App.2d 194. 

Ga.—^Ballard v. Maj’or and Council 
of Carrollton, 22 S.E.2d SI, 194 Ga. 
4S9. 

Mass.—Criscuolo v. Department of 
Public Utilities, 19 N.E.2d 708. 302 
Mass. 438—Morley v. Wilson, 159 
N.E. 41, 261 Mass. 269, certiorari 
denied 48 S.Ct. 320, 276 U.S. 625, 
72 L.Ed. 73S. 

72. Mass.—Becker Transp. Co. v. De¬ 
partment of Public Utilities, 50 N. 
E 2d SIT. 314 Mass. 522. 

Wis-—Farmers Co-op. Equity Union 
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Shipping Ass’n v. Public Service 
Commission, 13 N.W.2d 507, 245 
Wis. 143. 

Burden is on plaintiff, in an equi¬ 
table suit to annul or vacate an or¬ 
der, to shovT that the order is un¬ 
lawful or unreasonable. 

Md.—^^Vest V. Williams, 173 A. 259, 
167 Md. 316. 

Mass.—Becker Transp. Co. v. Depart¬ 
ment of Public Utilities, 50 NE.2d 
817, 314 Mass. 522. 

73. N.T.—Colonial Motor Coach 

Corp. V. Oswego, 215 N.T.S. 159, 

126 Misc. 829, affirmed 217 N.T.S. 
907, 217 App.Div. 816, and 222 N.T. 
S. 759, 220 App.Div. 809. 

42 C.J. p 723 note 9. 

74. N.T.—Colonial Motor Coach 

Corp. V. Oswego, supra. 

42 C.J. p 723 note 10. 

75. N.Y.—^Application of North 

Shore Bus Co., 75 N.Y.S.2d 372. 

78, N.Y.—Application of North 

Shore Bus Co., supra. 

77. Del.—Cutrona v. Wilmington, 
124 A. 65S, 14 Del.Ch. 208, affirmed 

127 A. 421, 14 Del.Ch. 434. 

42 C.J. p 704 note 2 [a]. 

Befusal held not arbitrary 

Ark.—Motor Truck Transfer v. 
Southwestern Transp. Co., 122 S.W. 
2d 471, 197 Ark. 346. 

Va.—Kizee v. Conway, 35 S.B.2d 99, 
1S4 Va. 300. 

78. Cal.—Bacon Serv. Corp. v, Huss, 
248 P. 235, 199 Cal. 21. 

42 C.J. p 723 note 79. 
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ing an additional franchise without a sale at public 
auction.79 

When specifically authorized by statute, the hear¬ 
ing of an application by the holder of a carrier’s 
permit under a prior law to continue as a contract 
carrier after the passage of a new law may be held 
before a duly appointed agent of a commission 
but, in the absence of a requirement thereof by 
statute or ordinance, a motorbus operator who is 
operating under a properly granted permit is not 
required to secure a new permit every time a change 
is made in the state serial number of his vehicle.^l 
An order of a city council authorizing the issuance 
of additional permits for taxicabs is invalid where 
it does not attempt to bring the permittees under the 
same regulations as other licensed taxicabs and does 
not provide for termination of the permits when 
taxicab licensees are able to furnish the service 
which public convenience and necessity require. 

On transfer of ownership of a motor vehicle and 
termination of registration thereby, it is necessary 
for the new owner to procure registration for the 


year during which he is in complete ownership and 
control;^3 under the provisions of a municipal 
administrative code relating to the licensing of tax¬ 
icabs, where the seller of a taxicab surrenders his 
license, the buyer, applying for a new license to op¬ 
erate the cab as owner, must be a bona fide trans¬ 
feree to be entitled to the license.^^ 

Preference of former licensees, A provision of 
an ordinance according a preference for a limited 
period of time, to persons who have surrendered 
taxicab licenses, in obtaining additional licenses sub¬ 
sequently authorized, is not invalid. 

A certificate of public convenience and necessity 
can be renewed or revived only on a proper appli¬ 
cation made to a commission, notice to persons af¬ 
fected, a hearing, and a finding by the commission 
that public convenience and necessity authorize the 
service.86 The burden is on applicant to establish 
that he is financially able and otherwise fit to be in¬ 
trusted with a renewal of the certificate;87 and the 
commission properly determines the question of ap¬ 
plicant’s fitness in the light of his past record.88 


J. EFFECT OF FAILURE TO COMPLY WITH LAW AS TO LICENSE OR REGISTRATION 


§ 133. In General 

The operation of a motor vehicle on the public 
streets or highways without compliance with the law as 
to registration of the vehicle or, in the case of vehicles 
operated for hire, without obtaining a required permit, 
certificate, or franchise is unlawful. 

The operation of a motor vehicle upon the public 
highways without complying with the law as to ob¬ 
taining a license and registering the car is unlaw¬ 
ful as against the state or a municipality whose reg¬ 
ulations are violated,®9 and may subject the person 
guilty of such violation to a penalty, as discussed 
infra § 135, or render him guilty of a criminal of¬ 
fense, as discussed infra § 607. In the absence of a 
statute authorizing such suit, a court is without ju¬ 


risdiction of an action to restrain the state highway 
department from interfering with plaintiff’s opera¬ 
tion of his automobile without displaying thereon 
license plates for the current year.^® Under a stat¬ 
ute requiring a certificate granting permission to 
operate motor vehicles upon the highways for the 
purpose of transportation for compensation, a per¬ 
son or corporation must refrain from using the 
highways for this purpose until such a certificate is 
obtained and a public service commission may, 
under the authority vested in it by statute, order the 
stoppage of contract carrier service rendered with¬ 
out compliance with statutory requirements as to 
procuring permits.82 So, too, the operation of 


79. N.T.—Yonkers R. Co. v. Yonk¬ 
ers, 217 N.Y.S. 686, 128 Misc. 108, 
reversed on other grounds 218 N. 
Y.S. 103, 218 AppDiv. 97. 

80. Tez—Railroad Commission of 
Texas v. Rodgers, Civ,App., 57 S. 
W.2d 294. 

Discretion. 

Insignificance of amount of freight 
hauled by applicant for permit to 
continue contract carrier operations, 
if material, was matter addressed to 
sound discretion of railroad commis¬ 
sion in refusing permit—^Railroad 
Commission of Texas v. Rodgers, su¬ 
pra. 

81. Cal.—Bond v. Holloway, 188 P. 
577, 45 Cal-App. 634. 

82. Ill.—^Yellow Cab Co. v. City of 


Chicago, 71 N.E.2d 652, 396 Ill. 
388. 

83. Me,—Gass v. Robie, 25 A.2d 487, 
138 Me. 348. 

Ohio.—Columbus & Southern Ohio 
Electric Co. v. West, 42 N.E.2d 
906, 140 Ohio St. 200. 

Termination of registration by trans¬ 
fer of vehicle see supra § 126. 

84. N.Y.—Pruzan v. Valentine, 27 N. 
E 2d 25, 282 N.Y, 498, appeal denied 
16 NY.S.2d 532, 258 AppDiv. 866. 

85. Ill.—Yellow Cab Co. v. City of 
Chicago, 71 N.E.2d 652, 396 HI. 388. 

8G. Tex.—T. S. C. Motor Freight 
Lines v. Vanway Express Co., Civ. 
App, 148 SW.2d 899, error dis¬ 
missed, judgment correct. 
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87. Pa.—^Armour Transp. Co. v. 
Pennsylvania Public Utility Com¬ 
mission, 34 A.2d 821, 154 Pa.Super. 
21 . 

88. Pa.—^Armour Transp. Co. v. 
Pennsylvania Public Utility Com¬ 
mission, supra. 

89- Fla.—Engleman v. Traeger, 136 
So. 527, 102 Fla 756. 

42 G.J. p 724 note 39. 

90. S.C.—Baker v. State Highway 
Department, 165 S.E. 197, 166 S.C. 
481. 

91. Mont.—Northern Pac. Ry. Co. v. 
Bennett, 272 P. 987, 83 Mont. 483. 

92. Md—Baltimore & A. R. Co. v. 
Lichtenberg, 4 A.2d 734, 176 Md. 
383, appeal dismissed U. S. v. Bal- 
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busses on streets in respect of which no franchise I 
has been g^ranted by the municipality to the bu 5 . 
company is an illegal use of such streets ani 
the same is true, where municipal consent has not j 
been approved by a state board or commission as ? 
required by statute,-34 but the fact that operators i 
of jitneys doing a nonlocal business have not se- 
cured a permit from the state does not validate an j 
ordinance prohibiting the operation of jitneys cn 
any streets in the city.95 Where a bus company, ; 
holding a certificate from a state commission, acted 1 
in good faith in contesting the right of a city to re- j 
quire a license or franchise, it should be allowed * 
a reasonable time to apply for and obtain a license 
or franchise from the city. 

Certificates of public convenience and necessity 
are discussed supra § 82 et seq. j 

I 

§ 134. Rights and Liabilities as to Third Per¬ 
sons 

a. In general 

b. Massachusetts rule 

a. In General 

A failure to obtain a license or permit or to comply 


’A'tri fe respect!r 3 : registration of a motor vehic3e 
rises not t>.e t tie to, or right to possession of, the 

vehxle, ord ’n rr.zst Jurlsd ct'ens it has ro effect on lia¬ 
bility fc" riarrags to the vehicle or Srjurjes to its occu¬ 
pants or damages or injurjes arising from its operation. 

in jurisdictions, the eperation upon the pub¬ 
lic highways of a mtttr vehicle which has not been 
prtperly registered, or ftr the operation of which 
a license, perm::, certificate, -or franchise has not 
been granted or issued, as required by latv, is not 
a public nuisance^" and does not render the owner 
or operator of such vehicle, or other persons riding 
therein, trespassers upon the high way s,^^ or affect 
the genera! duty of the drivers of other vehicles so 
to operate them as not negligently to injure the mo¬ 
tor vehicle or its occupants;^® and, where there is 
no causal connection between the failure to comply 
with the law in respect of registration of the vehi¬ 
cle, or obtaining a license or other permission to 
operate it for hire, and the injuries or damages re¬ 
ceived or inflicted, such noncompliance does not af¬ 
fect the rights of the owner or occupants of the 
machine to recover for injuries or damages caused 
to them or to the motor vehicle through the neg¬ 
ligence of other travelers or vehicles upon the pub¬ 
lic highways;^ nor does it render the owner or 
operator,- or person whose license plates are un- 


timore & A. R. Co., 60 S.Ct. 297, 
308 U.S. 525, 84 L.Ed. 444. 

93. N.T.—Yonkers R. Co. v. Hume, 
233 N.Y.S. 63, 225 App.Div. 313. 
Chicag-o park district has statutory 

power to prohibit by ordinance traflic 
in the park district by public pas¬ 
senger vehicles, such as taxicabs, 
which have not complied with the 
state law or with the valid ordi¬ 
nances of the city of Chicago requir¬ 
ing a license for such vehicles.— 
Johnson v. Kelly, 73 N.E.2d 635, 331 
IlLApp. 613. 

94. N.J.—^Whitehead v. Board of 
Public Utility Com*rs of New Jer¬ 
sey, 156 A. 766, 108 N.J.Law 258. 

95. Mich.—Detroit, Wyandotte & 
Trenton Transit Co. v. City of De¬ 
troit, 244 N.W. 424, 260 Mich. 124. 

98. Minn.—City of St. Paul v. Twin 
City Motor Bus Co., 250 N.W. 572, 
189 Minn. 612. 

97. Conn.—Gonchar v. Kelson, 158 
A. 545. 114 Conn. 262. 

N.T.—^Klinkenstein v. Third Ave. Ry. 
Co, 158 N.E. 886, 246 N.Y. 327, 64 
A.L.R. 369. 

To coustitiite opexation. of null- 
censed automobile a nnlsance, a con¬ 
tinuing condition of danger, as dis¬ 
tinguished from momentary negli¬ 
gence in operation or a sudden and 
unexpected defect, must exist,—^De 
Mare v. Guerin, 6 A.2d 711, 125 Conn. 
362. 


98. Conn.—Gonchar v. Kelson, 158 ; construed and Its application deter- 

A- 545, 114 Conn. 262. mined.—Ryan v. Goodrich, 147 A. 

42 C.J. p 724 note 44. j S70, 110 Conn. 280—-Byrolly Transp. 

99. Ala.—Stovall v. Corey Highlands ' New York, N. H. & H. R. Co., 

Land Co.. 66 So. 577, 189 Ala. 576— i 147 A. 512, 110 Conn. 147—Morse v. 
Birmingham R., etc., Co. v. iEtna 1Motor Co., 139 A. 637, 107 Conn. 
Acc., etc., Co., -64 So. 44, 184 Ala. 1^7—12 C.J. p 737 notes 76-90. 


601. 

1- Cal.—O'Neal v. Kelly Pipe Co., 
173 P.2d 685, 76 Cal.App,2d 679. 
Iowa.—Corpus Jnxis cited la P..uck- 
man v. Cudahy Packing Co., 300 N. 
W. 320, 321, 230 Iowa 1144. 

Kan.—Wilson v. Rogers, 38 P.2d 124, 
140 Kan. 647. 

Ky.—^Pickering v. Simpkins, 111 S. 
W.2d 650. 271 Ky. 3SS—Marsee v. 
Bates, 29 S.W.2d 632, 235 Ky. 60. 
La.—Moreau v. Garritson, App., 166 
So. 660. 

N.T.—Klinkenstein v. Third Ave. Ry. 
Co., 15S N.E. SS6, 246 N.Y. 327, 54 
A.L.R. 369. 

Wash-—Lewis v. Bertero, 77 P.2d 
786, 194 Wash. 186. 

42 C.J. p 724 note 46, p 725 note 47. 


(2) However, as judicially noted, 
this statute has been repealed in its 
entirety.—Gonchar v. Kelson, 158 A. 
545, 114 Conn. 262. 

2. U.S.—^De Bord v. Proctor & Gam¬ 
ble Distributing Co., C.C.A.Ga., 146 
1 P.2d 54. 

Colo.—Carlson v. District Court of 
City & County of Denver, 180 P.2d 
625, 116 Colo. 330. 

Conn.—Gonchar v. Kelson, 158 A. 

546, 114 Conn. 262. 

Okl.—^Bradley v. Chickasha Cotton 
Oil Co.. 84 P.2d 629, 184 Okl. 51. 

' Wis.—^Hillside Garage & Transit Co. 
I V. Pflittner, 227 N.W. 282, 200 Wis. 
!- 36. 

, 42 C.J. p 724 note 46, p 725 note 48. 


In Connecticut 

(1) From 1911 to 1929, there was 
in force a statute providing, with a 
certain exception relating to ve¬ 
hicles owned by nonresidents, that 
no recovery can be had by the owner 
of a motor vehicle, which has not 
been legally registered, for injury to 
person or property received by rea¬ 
son of the operation of such vehicle 
upon any public highw'ay; and in a 
number of cases this statute was 


Failnre of former owner to remove 
1 license plates and report sale of auto- 
' mobile w-as held not to authorize re- 
! covery by plaintiff when struck by 
j automobile, where former owner's 
default had no causal relation w-ith 
i negligence of driver of automobile.— 
Biggert v. Memphis Power & Light 
Co„ 80 S.W.3d 90, 168 Tenn. 638. 

Contributory negligence is avail¬ 
able to defendant as a defense not¬ 
withstanding his violation of a stat- 
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lawfully used,3 liable in respect of injuries or dam¬ 
ages caused by the motor vehicle to other travelers 
or vehicles. A statute rendering it unlawful to op¬ 
erate a motor vehicle unless it is registered by the 
owner or person in control does not impose liability 
on the owner for the acts of his servant outside of 
the scope of his employment nor does it impose 
such liability where the vehicle is not being oper¬ 
ated by the owner or his agents or servants.^ Of 
course, defendant may be liable where his negli¬ 
gence in other respects proximately contributed, to 
the accident, regardless of whether or not he vio¬ 
lated a statute,® and it has been held that a company 
conspiring with a truck owner and driver for the 
hauling of the company's products without a statu¬ 
tory permit is liable for damages and injuries caused 
by the driver’s negligent operation of the truck 
while the conspiracy was being carried out.'^ 

Improper registration of an automobile in the 
name of a person other than the owner does not af¬ 
fect property rights® or preclude the owner of the 
vehicle from asserting his title thereto.9 So, too, 
lack of registration may not be material on the ques¬ 
tion of the right to possession of an automobile 
and it does not prevent the vehicle from having usa¬ 
ble value during the period of its detention under a 
writ of replevin where the owner intended to reg¬ 
ister it as soon as he could get it out of a repair 
shop.ii 


Contract of carrier or hauler. Where a person 
not having a required license or permit contracts to 
transport property by motor vehicle for hire, the 
contract is illegal^s and cannot be made the basis of 
a cause of action.^® However, where a contract for 
hauling is a necessary prerequisite to the issuance of 
a permit to a contract hauler, a party to the con¬ 
tract cannot escape liability for his repudiation of 
the contract while application for the permit was 
pending and shortly before the permit would have 
been granted.^^ Also, the illegality of a contract 
for the transportation of property, which a motor 
carrier entered into without having the requisite 
permit or certificate, does not preclude recovery 
against him in a tort action for breach of his duty 
as a bailee for hire resulting in damage to the 
property,^® where the owner of the property had 
no intention to violate the law and no knowledge 
of facts rendering the contract of carriage ille- 
gal.i® It has been held that a contract between em¬ 
ployer and employee which authorizes the employer 
to deduct a fixed charge from the employee’s wages 
for transportation of the employee to and from 
work by motor truck is not rendered invalid by the 
employer’s failure to take out a license to operate 
as a common motor carrier or a contract motor car¬ 
rier and it has also been held that the failure of 
a truck owner, engaged as an independent contrac¬ 
tor to haul material for another person, to secure a 


ute prohibiting trailer exceeding 
eight feet in width upon highway 
without permit.—^Hillside Garage & 
Transit Co. v. Pflittner, 227 N-W. 282, 
200 Wis. 26. 

3- Conn.—Gonchar v. Kelson, 158 A. 

545, 114 Conn. 262. 

La.—Toole v. Morris-Wehb Motor Co., 
App., 180 So. 431. 

Mich.—Endres v. Mara-Kickenbacker 
Co.. 219 NW. 719. 243 Mich. 5. 
Mo.—^Wheat v. Alderson, 130 S.W.2d 
650. 234 Mo App. 346. 

N.T.—Le Roy v. Tremper, 46 N.T.S. 
2d 30, 267 App Div. 387, appeal de¬ 
nied 47 N.T.S.2d 484, 267 App.Div. 
906, motion denied 55 N.B.2d 514, 
292 N.T. 646. 

Tex.—Worsham Buick Co. v. Isaacs, 
51 S.W.2d 277, 121 Tex 587, 86 A. 
L.R. 232, answers conformed to, 
Civ.App., 56 S.W.2d 288, reversed 
on other grounds 87 S.W.2d 252, 
126 Tex. 546. 

To escape liability, dealer may as¬ 
sert that another, unlawfully using 
dealer's license plates, was not em¬ 
ployee of dealer—Buchholz v. Kast- 
ner, 213 N.W. 329. 193 Wis. 224. fol¬ 
lowed in Buchholz v. Breitbach, 218 
N.W. 444, 193 Wis. 231. 

4. R.I.—Colwell V. iEtna Bottle, etc , 
Co., 82 A. 388, 33 R.I. 531. 


5- Ala.—^Armstrong v. Sellers, 62 
So. 28, 182 Ala. 582. 

G. La.—Toole v. Morris-Webb Motor 
Co , App., 180 So. 431. 

Consent to operation 

(1) Automobile owner cannot make 
it possible for another to operate au¬ 
tomobile upon highways lawfully un¬ 
der his license and then escape lia¬ 
bility for negligent operation of car 
under statutes requiring the licens¬ 
ing of automobiles for operation upon 
the highway.—^Engleman v. Traeger, 
136 So. 527, 102 Fla. 756. 

(2) Statutory liability of owner 
generally see infra § 442. 

7- Mo —^Kneezle v. Scott County 
Milling Co., App, 113 S W.2d 817. 

8. N.H.—Bosen v. Larrabee, 23 A.2d 
331, 91 N.H. 492. 

Registration as evidence of owner¬ 
ship see supra § 119. 

9. N.H.—Bosen v. Larrabee, supra. 

10. Cal.—National Funding Corpo¬ 
ration of California v. Stump, 133 

! P.2d 855, 57 Cal.App.2d 29. 

11. Ark—JEtna Ins Co. v. Mills, 3 

S.W.2d 999, 176 Ark. 684. ' 
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18. Kan.—Roddy v. Hill Packing Co., 
137 P.2d 215, 156 Kan. 706. 
Attempt to contract 

An attempt by trucker, whose cer¬ 
tificates did not permit him to trans¬ 
port to particular city, to make inde¬ 
pendent contract to carry shipment 
to such city could not result in a 
contract.—Kimble v. Wilson, 42 A.2d 
526, 352 Pa. 275. 

13. Kan.—Roddy v. Hill Packing Co., 
137 P.2d 215, 156 Kan. 706. 

Mo.—Rainer v. Western Union Tele¬ 
graph Co., App., 91 S.W.2d 202. 

14. Wash—^Bracy v. United Retail 
Merchants, 63 P.2d 491, 189 Wash. 
162. 

15. Tex—Graham v. Dean, Civ.App., 
186 S.W.2d 692, certified question 
answered 188 S.W.2d 372, 144 Tex. 
61. 

Illegal contract was not proximate 
cause of damage to the transported 
machine which dropped while being 
unloaded.—Graham v. Dean, supra. 

1C. Tex.—Graham v. Dean, 188 S.W. 
2d 372. 144 Tex. 61. 

17. U S.—Ziemer v. Babcock & Wil¬ 
cox Co., D.C.Nev., 22 F.Supp. 384. 
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required permit does not change his status so as to 
make him a servant.^S 

Liability of passenger carrier to competitor. A 
person or corporation operating an automobile stage 
line without a certificate of public convenience and 
necessity is liable, if at all, to another person or 
corporation operating over the same route under a 
certificate, only for the net profit the latter would 
have made in transporting the passengers he did not 
transport by reason of their riding in defendant’s 
stage.19 

b. Massachusetts Eule 

Under the Massachusetts statute and decisions, a mo¬ 
tor vehicle operated upon a public highway of the state 
without being registered in accordance with statutory 
requirements is a nuisance and a trespasser and the own¬ 
er or operator is liable, irrespective of negligence, for 
injuries directly caused by such operation, and no recov¬ 
ery may be had for injuries to the vehicle or operator 
during such operation unless the injuries were caused 
by reckless, wanton, or willful acts. 


In 




ur. Icr n sr-ituts which prohibits 
of o mitjr vchiciv it is regis- 

[ in accordance with the statute, the operation 
he hi^h-”. ays of the state of a motor vehicle 
h is not registered in accordance wnth statu- 
requircm.ents is unlawfulthe vehicle is a 
.ncc,"'^ a trespasser,““ an-* an outiaw""^ upon the 
way, with no other protection than exemption 


from willful or wanton injuria-* As against ether 
persons using the highway lawfully.-^ the opera¬ 
tor of the vehicle is not a traveler,-® but is a tres¬ 
passer,-" upon the highway, with no rights against 
other travelers other than that of being exempt 
from reckless, wanton, or willful injury,-* and with 
no duty owing to him by other travelers and drivers 
other than that of abstaining from injuring him or 
his machine recklessly or wantonly ;-3> and, there¬ 
fore, if injuries are caused to the vehicle or opera¬ 
tor by a third person, while it is being so operated, 
recovery cannot be had therefor,unless the in¬ 


is. Tex.—^Linden Lumber Co. v. 
Johnston, Civ.App., 128 S.W.2d 121, 
error dismissed. 

19. Cal.—^Forsyth v. San Joaquin 
Ligrht & Power Corporation, 281 P. 
620, 208 Cal. 397. 

Certificate of public convenience and 
necessity generally see supra §§ 
82-96. 

20. Mass.—Geary v. Travelers Ins. 
Co., 15 N.E.2d 238, 300 Mass. 314 
—Capana v. Melchionno, 7 K.E.2d 
593. 297 Mass. 1. 

42 C.J. p 726 note 58. 

21. Mass.—Geary v. Travelers Ins. 
Co., 15 N.E.2d 238, 300 Mass. 314— 
Capana v. Melchionno, 7 N.E.2d 593, 
297 Mass. 1—Liddell v. Standard 
Accident Ins. Co., 187 N.E 39, 283 
Mass. 340—Potter v. Gilmore, 184 
N.E. 373, 282 Mass. 49, 87 A.L R. 
462—Balian v. Ogassian, 179 N.E, 
232, 277 Mass. 525, 78 A.L.R. 1021 
—Leonard v. Conquest, 174 N.E. 
677, 274 Mass. 347. 

42 G.J. p 726 note 58. 

•22. Mass.—Malloy v. Newman, 37 N. 
B.2d 1001, 310 Mass. 269—Van 

Dresser v. Pirlings, 24 N.E.2d 969, 
305 Mass. 51—Caccavo v. Kearney, 
190 N.E. 817, 286 Mass. 480—La 
Pucci V. Palladino, 189 N.E. Ill, 
285 Mass. 240—Avila v. Du Pont, 
180 N.E. 124, 278 Mass. S3—Jen¬ 
kins V. North Shore Dye House, 
178 N.E. 644, 277 Mass. 440—Lid¬ 
dell V. Middlesex Motor Co.. 175 N. 
E. 737, 275 Mass. 346—^Leonard v. 
Conquest 174 N.E. 677, 274 Mass. 
347 —Rosenthal v. Liss, 169 N.E. 
142, 269 Mass. 353—^Di Franco v. 
West Boston Gas Co., 160 N.E. 326, 
262 Mass. 387—Staley v. Wilbur, 
155 N.E. 659, 258 Mass. 481. 

Pnhllo policy of the commonwealth 


is to exclude motor vehicles from 
highw'ays where they have been il- i 
legally registered.—Fouquette v. Mil- 
lette, 37 N.E.Sd lOOS, 310 Mass. 351. 

Purpose of statute is to put unreg¬ 
istered automobiles outside pale of 
travelers as regards all other persons 
rightfully on streets.—Santa Maria v. 
Trotto, 9 N.E.2d 540, 297 Mass. 442, 
111 A.L.R. 1253. 

23. Mass.—^Avila v. Du Pont, ISO N. 
E. 124, 278 Mass. S3—Jenkins v. 
North Shore Dye House, ITS N.E. 
644, 277 Mass, 440—Fine v. Kahn, 
170 N.E. 462, 270 Mass. 557—^Di 
Franco v. West Boston Gas Co., 
160 N.E. 326, 262 Mass. 3S7—Farr 
V. Whitney, 156 N.E. SS3, 260 Mass. 
193. 

JTse of term explained 

Obviously, the "word ‘‘outlaw*' is 
used in describing an unregistered 
motor vehicle, not with a technical 
meaning, but as a forceful statement 
of the position of the vehicle and the 
consequent liabilities and absence of 
rights.—^Potter v. Gilmore, 1S4 N.E. 
373, 282 Mass. 49, 87 A.L.R. 1462. 

24. Mass.—Farr v. Whitney, 156 N. 
E. 863, 260 Mass. 193. 

25. Mass.—Santa Maria v. Trotto, 
9 N.E.2d 540, 297 Mass. 442, 111 
A.L R. 1255—Potter v. Gilmore, 1S4 
N.E. 373, 282 Mass. 49, 87 A.L.R. 
1462. 

28. Mass.—^Potter v. Gilmore, 1S4 N. 
E. 373, 282 Mass. 49, 87 A.D.R. 
1462. 

27. U-S.—Cochran v. M & M Transp. 

Co., C.C.A.R.I.. 112 P.2d 241. 
Mass.—^Hanson v. Culton, 169 N.E. 

272, 269 Mass. 471. 

42 C.J. p 726 note 59—45 C.J. p 787 
note 46 [cj. 


28. R.I.—Ewell v. Cardinal, 167 A. 

533. 53 RI. 469. 

42 C.J. p 726 note 60. 

20- Mass.—Love v. Worcester Cons. 
St. R. Co., 99 N.E. 060, 213 Mass. 
137. 

42 C.J. p 726 note 60. 

30. V.3. —Cochran v. M & M Transp. 

Co., C.C.A.R.I.. 112 P.2d 241. 

Mass.—Hummel v. Peters, 51 N.E.2d 
57, 314 Mass. 504—Fouquette v. 
Millette, 37 N.R2d lUOS, 310 Mass. 
351—Bridges v. Hart, IS N.E.2d 
1020, 302 Mass. 239—Lappanasse v. 
Loomis, 8 N.E.2d 766, 297 Mass. 290 
—Brodmerkle v. Gorolsky, 200 N. 
E. 274, 293 Mass. 517—Simpson v. 
Eastern Massachusetts St. Ry. Co., 
IDS N.E 920, 292 Mass. 562—Crean 
V Boston Elevated Ry, Co., 198 N. 
B. 172, 292 Mass. 226—Ricker v. 
Boston Elevated Ry. Co., 194 N.E. 
815, 290 Mass. Ill—Furtado v. 
Humphrey, 188 N.E. 391, 2S4 Mass. 
570—Mello V, Bloomingdale, 183 N, 
E. 846, 281 Mass. 407—Jenkins v. 
North Shore Dye House, ITS N.E. 
644, 277 Mass- 440—Di Ceeca v. 
Bucci, 178 N.E. 447, 278 Mass. 15— 
Cook V. Crowell, 173 N.E. 587, 273 
Mass. 356—Fine v. Kahn, 170 N.E. 
462, 270 Mass. 557—Hanson v. 
Coulton, 169 N.E. 272, 2C9 Mass. 471 
—Rosenthal v. Liss, 169 N.E. 142, 
269 Mass. 353—MacDonald v. Bos¬ 
ton Elevated Pcailway Co.. 160 N.E. 
327, 262 Mass. 475. 

R.I.—Ewell V. Cardinal. 167 A. 533. 
53 R.I. 489. 

42 C.J. p 673 notes 14, 15, p 726 note 
61—45 C.J. p 787 note 46 [c]. 
Basis and extent of rule 

The statutes do not in terms de¬ 
prive the operator of his ordinary 
remedies; and it cajinot be ruled as 
a matter of law that plaintiffs oper- 
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juries were caused by reckless, wanton, or willful 
acts.3l 

Furthermore, if injuries are directly caused to 
others, using the highway lawfully and in the ex¬ 
ercise of due care, by the operation of a motor ve¬ 
hicle upon the public highways, in violation of reg¬ 
istration requirements, the owner or operator of the 
vehicle is liable therefor,even though the partic¬ 
ular injury could not have been contemplated as the 
result of the act done.33 While violation of the 
registration statute^^ by operating,35 or permitting 
to remain,®® upon the highway a motor vehicle 
which is not properly registered is evidence of neg¬ 
ligence, recovery may be had, irrespective of neg¬ 
ligence,®'^ in a personal injury, as distinguished 
from a death, action, on the theory that defendant 


participated or assisted in the creation of a nuisance 
upon the highway.®® Liability for damages caused 
by its operation rests on the owner of the unregis.- 
tered vehicle, if he permits it to be used by anoth¬ 
er,®® although it is used by such other solely for his 
own purposes.^® 

Obviously, the foregoing rules do not apply in the 
case of a vehicle which is legally registered^^ or a 
vehicle, tool, or implement which is not required to 
be registered;^® but a statutory amendment, pro¬ 
viding that a motor vehicle shall be deemed to be 
registered in accordance with law notwithstanding 
a mistake in the statement of the residence of ap¬ 
plicant contained in the application or certificate, is 
not applicable to an action for injuries sustained 
prior to its enactment.'*® The rules do not apply 


ation of an unreg-istered motor ve¬ 
hicle was willful, wanton, or reck¬ 
less conduct. Also, plaintiff is not 
precluded from recovery on the 
ground that the court will not lend 
its aid to one whose violation of 
law is the foundation of his claim: 
the fact that his motor vehicle is 
unregistered is not the foundation of 
his claim or an essential element of 
his case; but his presence upon the 
highway is an essential element of 
his case, the illegality of his opera¬ 
tion of an unregistered vehicle on 
the highway so permeates his pres¬ 
ence upon the highway and act of op¬ 
erating the vehicle as to he insepar¬ 
able therefrom, and such operation 
is deemed to he a cause and not 
merely a condition of injury to the 
operator to which the negligence of 
another contributes.—Potter v. Gil¬ 
more. 184 N.E. 373, 282 Mass. 49, 87 
A.L.R. 1462. 

Evidence of contrihutorT' negligence 

(1) Unlawful presence of plain¬ 
tiff's automobile upon the highway 
was evidence of contributory negli¬ 
gence.—Conningford v. Cote, 32 N.E. 
2d 692, 308 Mass. 472—^Van Dresser 
V. Pirlmgs, 24 N.E.2d 969, 305 Mass. 
51. 

(2) Admissibility, under allegation 
of contributory negligence, of evi¬ 
dence of lack of legal registration of 
plaintiff’s vehicle see infra § 508. 

31. U.S.—Cochran v. M & M Transp. 
Co, C.C.A.RI, 112 E.2d 241. 

Mass.—Bridges v. Har]t, 18 N.E.2d 
1020, 302 Mass. 239—Potter v. Gil¬ 
more, 184 N.E. 373, 282 Mass. 49, 87 
A.L.R. 1462. 

42 C.J. p 726 note 62. 

32. Mass.—Capano v. Melchionno, 7 
N.E.2d 593, 297 Mass. 1—Avila v. 
Du Pont, 180 N.E. 124, 278 Mass. 
83—Balian v. Ogassian, 179 N.E 
232, 277 Mass. 525, 78 ALB. 1021— 
Di Franco v. West Boston Gas C<5., 
160 V.E. 326, 262 Mass. 387. 

42 C.J. p 726 note 68. 


Necessity of lack of contribntoxy 
negligence 

The person injured or damaged 
cannot recover without showing that 
there was no negligence on his part 
which directly contributed to the in¬ 
jury or damage.—Brown V. Alter, 146 
N.E. 691, 251 Mass. 223, 38 A.L.R 
1036. 

33. Mass,—^Di Franco v. West Bos¬ 
ton Gas Co., 160 N.E. 326, 262 Mass. 
387. 

42 C.J. p 726 note 70. 

34. Mass.—^Puro v. Heikkinen, 55 N. 
E.2d 762, 316 Mass. 262—Conning¬ 
ford V. Cote, 32 N.E.2d 692. 308 
Mass. 472—Squires v. Fraska, 17 
N.E.2d 693, 301 Mass. 474—Capano 
V. Melchionno, 7 N.E 2d 593, 297 
Mass. 1. 

35. Mass.—^Maclnnis v. Morrissey, 
11 N.B.2d 472, 298 Mass. 505—Pot¬ 
ter V. Gilmore, 184 N.E. 373, 282 
Mass. 49, 87 A.L.R. 1462—^Balian v. 
Ogassian, 179 N.E. 232, 277 Mass. 
'525, 78 A.L.R. 1021—^Di Franco v. 
West Boston Gas Co., 160 NE. 326, 
262 Mass. 387. 

36- Mass.—Malloy v. Newman, 37 
N.E.2d 1001, 310 Mass. 269. 

37. Mass.—Capano v. Melchionno, 7 
N.E.2d 593, 297 Mass. 1—Balian v. 
Ogassian, 179 N.E. 232, 277 Mass. 
625, 78 A.L.R. 1021. 

42 C.J. p 726 note 68. 

38. Mass.—Fouquette v. Millette, 37 
N.B.2d 1008, 310 Mass. 351—La 
Fucci V. Palladino, 189 N.E. Ill, 
285 Mass. 240—^Balian v. Ogassian, 
179 N.E. 232, 277 Mass. 525, 78 
A.L.R. 1021. 

Automobile dealer who loaned his 
dealer's number plates for use by 
another on an unregistered automo¬ 
bile may be held liable for injuries 
caused by automobile, on the ground 
that he participated or assisted in 
the creation of a nuisance on the 
highway.—Liddell v. Standard Acci¬ 
dent Ins. Co., 187 N.E. 39, 283 Mass. 
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340—Liddell v. Middlesex Motor Co.,. 
175 N.E. 737, 275 Mass. 346—42 C.J. 
p 727 note 74. 

39. Mass.—^Fulton v. Kaler, 170 N. 

E. 818, 271 Mass. 23. 

42 C.J. p 726 note 70. 

49. Mass.—Gould v. Elder, 107 N.E. 

59, 219 Mass. 396. 

42 C J. p 727 note 71. 

41, Mass.—^Korsun v. McManus, 63 
N.E.2d 457, 318 Mass. 642—Mather- 
son V. Dickson, 36 N.E.2d 382, 310 
Mass. 18—San jean v. Hyman, 19 
N.E.2d 3. 302 Mass. 224—Macinnis 
V. Morrissey, 31 N.E.2d 472, 298 
Mass. 505—Faria v. Veras, 10 N.E. 
2d 267, 298 Mass. 117—^Doyle v. 
Goldberg, 1 N.E.2d 1, 294 Mass. 
105—^Emeneau v. Doyle, 184 N.E. 
720, 282 Mass. 280—^Ducharme v. 
Coe Motors, 175 N.E. 168, 275 Mass. 
69—Cook V. Cole, 174 NE. 271, 273 
Mass. 557—^Koley v. Williams, 164 
N.E. 444, 265 Mass. 661. 

Eack of license to carry passengers 
for hire 

Pact that plaintiff was unlicensed 
carrier for hire did not make auto¬ 
mobile trespasser on highway, or 
preclude recovery for collision, where 
the vehicle was duly registered.— 
Parr v. Whitney, 156 N.E 863, 260 
Mass. 193. 

Although dealer is not licensed as 
such, his motor vehicle is not a 
nuisance on the highway where it is 
legally registered.—^Poley v. John H. 
Bates. Inc., 4 N.E.2d 349, 295 Mass. 
557. 

42, Mass.—Ouellette v. Bethlehem- 

Hingham Shipyard, 73 N.E.2d 592 
—Cormier v. Bodkin, 15 N.E.2d 457,. 
300 Mass. 357—Simpson v. Eastern 
Massachusetts St. Ry". Co., 198 N. 
E. 920, 292 Mass. 562—Coleman 

j Bros. v. Union St. Ry. Co., 198 N. 
I B. 917, 292 Mass. 557. 

43, Mass.—Hamden v. Smith, 26 N- 
I E.2d 310, 305 Mass. 485. 
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where an accident occurred upon private premises, ' 
and not upon a public highway,since registration 
is not required for the operation of a motor ve- ■ 
hide elsewhere than upon the public highway’s and , 
the registration statute is not designed to protect j 
persons who are not travelers upon public ways.^^ ; 
The operation of a nonresident’s vehicle within the i 
state without registration in the state is**6 or is not^’ 
within the application of such rules, depending on ^ 
whether the operation is within or beyond the lim- ■ 
ited period of time allowed by the statute. Where, • 
without the owner’s knowledge or permission, an ; 
unregistered vehicle is operated by another, the 
owner is not liable for damages caused by such op¬ 
eration;^^ and a person who has ceased to be the | 
owner or custodian of an unregistered vehicle, and t 


o* status ann use tnereaiter, coes not 
in the prcSv;nce of the vchide upon the 
public V.-uys and is not liable for damages cone by 
it.-^ 

o* ccczipjsits. It has been held that all oc¬ 
cupants ri'iins- in an unregistered motor vehicle are 
trespassers upon the hightvay and have no rights 
against cther^travelers except to be protected from 
reckless or tvillful injury;^' but, under the provi¬ 
sions of an amenilat orv statute, a person other tnan 
the o^vner or operator of the vehicle, such as a pas¬ 
senger or guost, IS not preciuccd irom recovering 
forlnjuries suffered while riding in a motor vehicle 
which is not legally registered,unless, at the time, 
he knew or had reasonable cause to know that 
fact.5^ 


44. Mass.—Santa Maria v. Trotto. 9 
N.E.2d 540, 297 Mass. 442, 111 A.L. 
R. 1253. 

45. Mass.—Santa Maria v. Trotto. 9 
^.^.2(1 540, 297 Mass. 442. Ill A-L. 
R. 1253. 

Vehicles subject to registration see 
supra § 63. 

46. U.S.— Cochran v. M & M Transp. 
Co., C.C.A.R.L, 112 F.2d 241, 

Mass.—Rozzi v. Ca&giano, 39 N.B.2d 
951, 310 Mass. 752--Apger v. New 
York Cent. R. R.i 38 N.B.2d 652, 
310 Mass. 495—Boettjer v. Clark. 
24 N.E.2d 971, 305 Mass. 59—Knapp 
V. Amero, 11 N.B.2d 467, 298 Mass. 
517—English v. Blacher, 8 N.E.2d 
343, 297 Mass. 76- 
Computation of time 

“Period of thirty days,” within 
statute prohibiting operation of mo¬ 
tor vehicle by nonresident without 
liability insurance beyond a “period 
of thirty days” after date of entry 
in any one year or acquisition of a 
place of abode or business, does not 
mean an aggregate of thirty days 
in all, spread over a longer time, but 
means a single period of thirty con¬ 
secutive days, and, hence, nonresident 
who entered commonwealth on July 
1 and left the next morning, but 
again passed through the common¬ 
wealth on August 14, was a “tres¬ 
passer” by reason of failure to se¬ 
cure registration or liability insur¬ 
ance and was precluded from recov¬ 
ering damages sustained in an au¬ 
tomobile accident—Van Dresser v. 
Firlings, 24 N.E.2d 969, 305 Mass. 61. 
Motorist is trespasser 
Mass.—Boettjer v. Clark, 24 N.B.2d 
971, 305 Mass. 59—Van Dresser v. 
Firlings. 24 N.E.2d 969. 305 Mass. 
51—^Dudley v. Northampton St. R. 
Co., 89 N.E. 25, 202 Mass. 443, 23 
L.R.A.,N.S., 561. 

If violation of statute had any 
c an s**-! connection with the collision, 
ther .3 could be no recovery by plain¬ 
tiff nonresident truck driver.—Con- 


ningford v. Cote. 32 N.E.2d 692, 308 | 
Mass. 472. I 

Operator’s lack of knowledg'e | 

Fact that employee dri^’ing nonres- / 
ident truck on Massachusetts high- -j 
way might not have known or have 
had reasonable cause to know that , 
truck was being operated illegally 
without a permit would not save him | 
from being treated as a trespasser , 
on the highway under Massachusetts ^ 
law, since he was the operator of the | 
truck,—Cochran v. M & M Transp. i 
Co., C.C.A.R.I., 112 F.2d 241. ; 

Antomohile and dealer’s plates - 
loaned in another state I 

(1) The loan of an automobile and 
number plates by Connecticut dealer 
to office manager for his personal use 
violated Connecticut statutes, and 
when brought into Massachusetts au¬ 
tomobile became a trespasser and 
nuisance under Massachusetts law, 
and manager was liable to a person 
exercising due care for injury proxl- 
mately resulting from his operation; 
but dealer which lent automobile and 
dealer's license plates was not liable 
for injuries resulting from manager's 
operation of automobile in. Massa¬ 
chusetts in violation of Massachu¬ 
setts statutes, where manager acted 
wholly for his own purposes and was 
the only person in control; and deal¬ 
er in order to avoid liability for in¬ 
juries resulting from manager's op¬ 
eration, was not obliged to forbid 
manager to trespass with it or to 
take it to a particular place where 
taking would be a trespass or a nui¬ 
sance.—StrogofE V, Motor Sales Co., 
18 N.E,2d 1016, 302 Mass. 345. 

(2) Alleged liability of dealer in 
such case, although depending on ex¬ 
istence of certain statutes, arose, if 
at all, at common law and had to be 
controlled by common law principles 
with respect to joint action and par¬ 
ties chargeable.—Strogoft* v. Motor 
Sales Co., supra. 

47. Mass.—^Knowles v. Cashman, 24 
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N.E. 2d 973, 305 Mass. 66—Jenkins 
V. North Shore Dye House, 194 N. 
E. 523, 2S9 Mass. 561—Peabody v. 
Currier, 19D N.B. 521, 2SG Mass. 
235. 

48. Mass.—Gould v. Elder, 197 N.E. 
59, 219 Mass. 396. 

49. Mass.—Fulton v. Kaler, 170 N. 
E. SIS. 271 Mass. 23. 

Pailuxe to tnm 1& certificate 

Statute requiring seller of motor 
vehicle to turn in registration cer¬ 
tificate with notice of transfer does 
not make seller responsible as con¬ 
tinuing owner.—^Fulton v. Kaler, su¬ 
pra. 

50. Mass.—^Dean v. Boston El. R- 
Co., 105 N.E. 616. 217 Mass. 495. 

42 C.J. p 726 note 63. 

51. Mass.—^Knapp v. Amero, 11 N.E. 
2d 467. 298 Mass. 517—La Fucci v. 
Palladino, 189 N.E. Ill, 2S5 Mass. 
240—^Balian v. Ogassian, 179 N.E. 
232, 277 Mass. 525, 78 A.L.R. 1021 
—^Labrecque v. Donham, 127 N.E. 
637. 236 Mass. 10. 

42 C.J. p 726 note 65. 

Xnaiocent ocenpants of vehicles 
owned by nonresidents, and illegally 
operated on the highways of the 
state, are within the application of 
the statute.—Knapp v. Amero, 11 N- 
E2d 467, 298 Mass. 517. 

momentary act in attempting to 
crank truck, at a time of imminent 
peril, in order to get it off a street 
railroad track, does not make a per¬ 
son who has been riding in, but not 
operating, the truck an operator 
within the meaning of the statute.— 
Labrecque v. Donham, 127 N.B. 637, 
236 Mass. 10. 

Father of Innocent minor guest 
may also recover.—Balian v. Ogas¬ 
sian, 179 N.E. 232, 277 Mass. 625, 
78 A.L.P^ 1021. 

52. Mass,—^Rummel v. Peters, 61 N. 
K 2d 57, 314 Mass. 504—Bridges v. 
Hart. 18 N.E.2d 1020, 302 Mass. 
239—Brennan v. Schuster. 192 N. 
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What constitutes operation or permitting vehicle 
to remain on highway. It has been held that push¬ 
ing an unregistered disabled motor cycle al-ong the 
highway, instead of transporting it otherwise, for 
the purpose of taking it to a place for repairs, is not 
“operating” or permitting it to “remain” upon the 
highway within the meaning of the statute making 
it unlawful to operate any motor vehicle or permit 
it to remain upon the highway unless registered, 
and, therefore, does not preclude the owner of such 
motor cycle from recovering for damages caused by 
its being struck by another vehicle.53 However, in 
subsequent cases this ruling has been distinguished®^ 
and confined narrowly to the particular facts in¬ 
volved and it is held that a motor vehicle is be¬ 
ing operated within the meaning of the statute, al¬ 
though it has stopped upon the highway and its en¬ 
gine is not running,56 and although, by reason of 
lack of gasoline, it has become incapable of motion 
under its own motive power,57 where the stopping 
is fairly to be regarded as incidental to its opera- 
tion.58 An owner of an unregistered motor vehicle 
who leaves it on a public highway continues, while 
he is absent, to permit it to remain on the highway 
in violation of the statute.®® 

§ 135. Penalties 

A statute or ordinance imposing a penalty for operat¬ 
ing a motor vehicle which is not registered or licensed 
as required by law is valid, but will be strictly con¬ 
strued. 


It is within the power of the legislature, within 
constitutional limits, to impose penalties for operat¬ 
ing motor vehicles which have not been legally li¬ 
censed and registeredand so, also, a municipal¬ 
ity may punish the operation of public service mo¬ 
tor vehicles without a license therefor ;61 and since 
a statute or ordinance enacted in the exercise of 
this power is a penal regulation, and is also in dero¬ 
gation of the common right to use the public high¬ 
ways,it must be strictly construed.®^ A penalty 
may be enforced in a case within the statute im¬ 
posing it;64 but a penalty cannot be enforced for 
an owner’s failure to pay a fee and procure a li¬ 
cense tag and certificate of ownership, where such 
failure is due solely to the inability of the state’s 
agents to furnish such tag and certificate on pay¬ 
ment of the fee;®5 and penalties for each day for 
violation of an ordinance providing for the li¬ 
censing of taxicabs will not accumulate while 
the validity of the ordinance is being diligently liti¬ 
gated before any competent court of original or 
appellate jurisdiction.66 in order to render a non¬ 
resident motor carrier liable for a penalty for a 
second offense in failing to obtain a trip permit, the 
same motor vehicle belonging to the same owner 
must be involved in both the first and second of¬ 
fenses,®'^ and, where the penalty imposed bears no 
relation to reasonable compensation for use of the 
highways, there must be proof of a willful or wan¬ 
ton attempt on the part of the carrier to defeat 


E. 835, 288 Mass. 311—O’Halleron 
V. Miller, 175 N.E, 94, 274 Mass. 
508. 

42 C.J. p 726 note 66. 

53. Mass.—Norcross v. B. L. Rob¬ 
erts Co., 132 N.E. 399, 239 Mass. 
596. 

54. Mass.—Crofoot v. Rozewski, 38 
N.E.2d 217, 310 Mass. 824. 

55. U.S.—Cochran v. M & M Transp. 
Co., C.C.A.R.I., 112 F.2d 241. 

50. Mass.—Jenkins v. North Shore 
Dye House, 178 N.E. 644, 277 Mass. 
440—Di Cecca v. Bucci, 178 N.E 
447, 278 Mass. 15. 

Truck stalled on highway 
U.S.—Cochran v. M & M Transp. Co., 
C.CA.R.I., 112 P.2d 241. 

57, Mass.—Crofoot v. Rozewski, 38 
N.E 2d 217, 310 Mass. 824. 

58, Mass.—Crofoot v. Rozewski, su¬ 
pra. I 

Stopping to solicit trade or deliver 
merchandise 

Mass.—Cook v. Crowell, 173 N.E. 
587, 273 Mass. 356. 

Pushing truck, out of gasoline, to 
side of highway for purpose of park¬ 
ing it, may fairly be regarded as in¬ 
cidental to, and a continuation of, 
operation of the vehicle.—Crofoot v. 


Rozewski, 38 N.E.2d 217, 310 Mass. 
824. 

59. Mass.—^Malloy v. Newman, 37 N. 
E.2d 1001, 310 Mass. 269. 

60. Me.—Cobb v. Cumberland Coun¬ 
ty Power, etc., Co., 104 A. 844, 117 
Me. 455. 

61. Iowa.—Huston v. Des Moines, 
156 N.W. 883, 176 Iowa 455. 

Effect of statute on power 

A statute making it a misdemean¬ 
or to operate a motorbus without a 
license does not affect the power of 
a municipality to impose a penalty 
for operating such a bus without a 
municipal license, where another 
statute expressly authorizes munici¬ 
palities to license and impose fees 
and penalties.—Bridgeton v. Zellers, 
124 A. 520, 100 N.J.Law 33. 

62. Mich.—People v. Carr, 203 N.W. 
948, 231 Mich. 246. 

63. Mich.—People v. Carr, supra. 

42 C.J. p 728 note 95. 

Penalties not named 

Where a statute, requiring a car¬ 
rier to obtain a permit to operate 
motor vehicles upon a city highway 
for transportation of property for 
compensation, specifically provides 
certain penalties for its violation, 
some of which are denominated. 
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"criminal penalties" and others des¬ 
ignated "civil penalties,” court must 
not assume that other penalties not 
named therein are intended to be in¬ 
cluded.—Macco Const. Co. v. Farr, C. 
C.A.Cal., 137 F.2d 52. 

64. Miss.—^Mercury Motor Trans¬ 
port V. State ex rel Motor Vehicle 
ComT, 21 So.2d 25, 197 Miss. 387. 

S.C.—Ray V. Spencer, 156 S.E. 874, 
159 S.C. 275. 

Excessive load as equivalent to lack 
of permit 

A truck operator having permit 
only to transport load of two tons, 
which transported a load of fourteen 
tons without excuse, was in the same 
position as if it had operated truck 
without any permit at all, and hence 
was liable for penalty.—^Alabama 
Highway Express Co. v. Hempstead, 
195 So. 493, 188 Miss. 475, 

65. Miss.—Boyd v. Coleman, Hi So. 
600, 146 Miss. 449. 

66. Kan.—City of Wichita v. Home 
Cab Co., 42 P.2d 972, 141 Kan. 697. 

67. Miss.—State ex rel. Rice v. Eng¬ 
lish, 21 So.2d 660, first case fol¬ 
lowed in 2l So.2d 660, second case 
—^Acme Freight Lines v. Mize, 21 
So.2d 654; 198 Miss. 262. 158 A.L. 
R. 765. 
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collection of the trip permit tax.^S 

Time for payment of fees or taxes, anc penalties 
for delay or delinquency in payment, are discussed 
infra § 142 et seq. 

Persons liable. A statute imposing a pcnaltv cn 
any person operating an unregistered automchilc 
applies to the one in immediate charge of the ve¬ 
hicle,and cannot be enforced against the owner, 
where he is not driving the car in person and it is 
not being driven by his agent 
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K LICEXSE FEES AXD TAXES 


§ 136. In General ) 

a. Nature and purpose of fee or tax j 

b. Liability for fee or tax j 

a. Nature and Purpose of Fee ox Tax j 

Ordinarily a motor vehicle license or registration fee ^ 
is not regarded as a tax, but as a charge for the priviiege ' 
of operating the vehicie on the public highways, the pur- 1 
pose of which is to raise funds to improve and repair ; 
highways. I 


A license or registration fee for the -'peration of 
a motor vehicle may "3 or ma^- not"*^ be a tax ac¬ 
cording as it is imposed under the taxing or police 
powers of the state. In some cases, it is regarded 
mereh- as a fee."^ Essentially, it is a charge"® or 
tax"" for the privilege of using the highways of the 
state; but, although it is sometimes regarded as a 
tax on such privilege,or although it is regarded 
as imposed under the taxing power of the state.''® 
it is not a property tax.^^ Also, it is sometimes 


68 . Miss.—^Mercury Motor Trans¬ 
port V. State ex rel. Motor Vehicle 
Com'r, 21 So.2d 25, 197 Miss. 387. 

69. Ala.—^Armstrong y. Sellers, 62 
So. 28, 182 Ala. 582. 

70. Ala.—^Armstron^ v. Sellers, su¬ 
pra, 

71. N.J.—Public Utility Comrs. v. 
Sheldon, 124 A- 65, 95 N.J.Eq. 408. 

72. N.J.—Public Utility Comrs. v. 
Sheldon, supra. 

73. U.S.—^Ziemer v. Babcock & Wil¬ 
cox Co., D.C.Nev.p 22 F.Supp. 384. 

Miss.—Roberts v. Federal Land Bank 
of l^ew Orleans, 196 So. 763. 189 
Miss. 898. 

Vt.—State V. Caplan, 135 A. 705. 100 
Vt. 140, followed in State v. Wil¬ 
liams. 135 A. 713, 100 Vt, 160. 

42 C.J. p 728 note 6. 

Power to license or tax see supra § 
60. 

Tees for license of each vehicle of 
motor carrier and for its certificate 
of public convenience and necessity, 
are in the nature of a tax.—Southern 
Motorways v. Perry, D.C.Ga., 39 F.2d 
145. 

AmoTULt in excess of expense of ad¬ 
ministration is a tax or at least m 
the nature of a tax.—^Western Auto 
Transports v. City of Cheyenne, 120 
P.2d 590, 57 Wyo. 351—42 C.J. p 728 
note 9 [a]. 

74. Alaska.—Hoff v- City of Ketchi¬ 
kan. 10 Alaska 220. 

Cal.—^Kelly v. City of San Diego, 147 
P.2d 127, 63 Cal.App.2d 638. 

N.Y.—^People v. Horton, 22 N.E.2d 
338, 281 N.T. 196. 


Pa.—Commonwealth v. Pure Oil Co.,, 
154 A. 307, 303 Pa. 112. 

Wyo.—Kenosha Auto Transport Cor- ; 
poration v. City of Cheyenne, 100 
P.2d lOQ, 55 Wyo. 298. 

42 C,J. p 72S note 6. 

75. U S.—^American Motor Coach 

System v. City of Philadelphia, C. 
C.A.Pa., 28 P.2d 736. 

Cal.—^Kelly v. City of San Diego, 147 l 
P.2d 127, 63 Cal,App.2d 63S. 

Ga.—Burkett v. State, 32 S.E.2d 797, 
IDS Ga. 747. 

Neb-—Peterson v. Department of ‘ 
Public Works, 234 N.W. 95. 120 
Neb. 517. ; 

N.T.—People v. Horton Motor Lines, 
10 N.T.S.2d 5S0, 170 Misc. 5f»7, re¬ 
versed on other grounds 22 NE.2d 
338, 2S1 N.T. 196. ; 

Pa.—City of Philadelphia v. Philadel- ! 
phia Transp. Co., 26 A.2d 909. 345 , 
Pa. 244. I 

Wyo.—^Kenosha Auto Transport Cor- i 
poration v. City of Cheyenne, 100 - 
P.2d 109, 55 Wyo. 29S. ; 

42 CJ. p 728 note 8. j 

76. Cal.—Kelly v. City of San Diego, : 
147 P.2d 127, 63 Cal.App.2d 638. 

Motor carriers 

(1) The vehicle license tax im- j 
posed against motor carriers is a' 
charge for the use of the highway. i 
Cal.—^Valley Motor Lines v. Riley,; 

73 P.2d 25S, 23 Cal.App.2d 208. \ 

Ga.—Aero 3^Iayflower Transit Co. v. ’ 
Georgia I*ubiic Service Commis-; 
Sion, 176 S.E. 487, 179 Ga. 431, af¬ 
firmed 55 S Ct. 709, 295 U.S. 2S5, 
79 L.Ed. 1439. 

(2) With respect to common car-1 


ners by truck, statutory license fee 
is charge for privilege of using 
streets as place of business.—Solberg 
V. Davenport, 232 N.W. 47T, 211 Iowa 
612. 

Segistration fee is in nature of 
compensation for damage done to the 
roads of the state by the operation 
of motor vehicles thereon.—Ex parte 
Shaw, 157 P. 900, 53 Okl. 654~Ex 
parte Freie, 274 P. 684, 42 Okl.Cr. 
57—^42 C.J. p 729 note 15. 

77, U.S.—Storaasli v. State of Min¬ 
nesota, Mmn., 51 S.Ct. 354, 283 U. 
S. 57. 75 L.Ed. S39—Ingels v. Bote- 
ler, C-C.A.Cal., 100 P.2d 915, af¬ 
firmed 60 S.Ct 29, SOS U S. 57, 521, 
SI LEd. 7S. 442. 

Ariz.—McAliren v. Bradshaw, 113 P. 

2d 932, 57 Ariz. 342. 

Ark.—Crane v. Crane, 199 S.W.2d 316, 
211 Ark. 55. 

Tex.—Payne v. Massey, 196 S.W.2d 
403, 145 Tex. 237. 

42 C.J. p 728 note 8. 

78. Ark.—Wiseman v. Madison Cad¬ 
illac Co., SS S.W.2d 1007, 191 Ark. 
1021, 103 A.L.R. 120S. 

Cal,—Ingfc'ls V. Riley, 53 P.2d 939, 
5 Cal.2d 154, 103 A.L.R. 1. 

S.D.—Holdcroft v. Murphy, 283 N- 
W. S60. 66 S.D. 388. 

42 C.J. p 659 note 77, p 728 note 9. 
79- Wash.—Slate v. Collins, 162 P. 
556, 94 Wash. 310. 

80. U.S.—Ingcls V. Boteler, C C.A. 
Cal., 100 F.2d 915, affirmed 60 S. 
Ct 29, 308 U.S. 57, 521, 84 L.Ed. 
7S, 442. 

Ariz—McAhren v. Bradshaw, 113 P- 
2d 932, 57 Ariz. 342. 
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deemed to be in the nature of a toll for the use of 
the highways of the state but it is not a toll 
within the meaning of a federal statute.^2 It is 
variously described as a license,^3 privilege,or 
excise®5 tax. 

In some Jurisdictions, a tax imposed for the op¬ 
eration of motor vehicles for hire is regarded as an 
occupation tax on the business of the person or 
company operating the vehicles;®® but in other ju¬ 
risdictions a contrary conclusion has been reached.®'^ 
An automobile dealer’s fee payable in lieu of a gen¬ 
eral registration fee is considered to be in the na¬ 


ture of an occupation tax.®® An occupation tax and 
a license or operating tax are not synonymous ;®9 
and a fee or tax imposed by statute for the grant of 
a certificate of public convenience and necessity is 
in no sense an occupation tax.®® 

The purpose of such fees or fastres is to raise 
funds or revenue to defray the expense of issuing 
the licenses, registering the vehicles, and enforcing 
the motor vehicle regulations,®^ and also, under 
some statutes, to raise funds or revenue, to improve 
and repair highways used or injured by the opera¬ 
tion of motor vehicles thereon,®® or, as otherwise 


Ark.—Crane v. CT*ane, 199 S.W.2d 316, 
211 Ark. 55—^VVtseman v. Madison 
Cadillac Co., 88 S.W.2d 1007, 191 
Ark. 1021, 103 A.L.R. 1208. 

Cal.—City of Los Angeles v. Riley, 
59 P.2d 137, 6 Cal.2d 621—Ingels v. 
Riley, 53 P.2d 939, 5 Cal 2d 154, 
103 A.L.R. 1. 

Fla.—State v. Cahoon. 143 So. 253, 
106 Fla. 299. 

Ga—Burkett v. State, 32 S.E.2d 797, 
198 Ga. 747. 

Ill.—City of Lincoln v. Gerard, 160 
N.B. 839, 329 Ill. 501. 

Ind.—Kelly v. Finney, 194 N.E. 157, 
207 Ind. 557. 

N.T.—^People v. Horton Motor Lines, 
22 N.B.2d 338, 281 N.Y. 196. 

Ohio.—State ex rel. Walls v. Wallace, 
35 N.E.2d 167, 138 Ohio St, 410— 
State ex rel. Brunenkant v. Wal¬ 
lace, 30 NE.2d 696, 137 Ohio St, 
379. 

Tenn.—Frazier v. Lindsey, 36 S.W.2d 
436, 162 Tenn. 228. 

42 C.L p 728 note 10. 

Gross receipts tax as property tax 
see infra § 141. 

Mileage tax as property tax see in¬ 
fra § 140 b. 

Particular tax as combined property 
and privilege tax see the C.J.S. ti¬ 
tle Taxation §§ 86, 122, also 61 C.J. 
p 200 note 27, p 243 note 87. 

81. Miss.—State v. Lawrence, 66 So. 
745, 108 Miss. 291, 297, L.R.A.1917E 
322. 

Tex—Payne v. Massey, 196 S.W.2d 
493, 145 Tex. 237. 

Mileage tax see infra S 140 b. 

SSt. U.S.—Carley & Hamilton v, 
Snook, Cal., 50 S.Ct. 204, 281 U.S. 
66, 74 L.Ed. 704, 68 A L.R. 194— 
Sanger v. Lukens, D.C.Idaho, 24 F. 
2d 226, judgment reversed on other 
grounds, C.C.A., 26 F.2d 855—Mar- 
tine V. Kozer, D.C.Or., 11 F.2d 645 
—Deppman v. Murray, D.C.Wash., 
5 F.Supp. 661. 

Ga.—Inter-City Coach Lines v. Har¬ 
rison, 157 S.E. 673, 172 Ga. 390. 

Gross receipts tax as not toll see in¬ 
fra § 141. 

83. Arlz.—^McAhren v. Bradshaw, 
113 P.2d 932, 57 Ariz. 342. 

Ga.—^Inter-City Coach Lines v. Har¬ 
rison. 167 S.B. 673, 172 Ga. 390. 


Mo,—City of St. Louis v. Temples, 
App., 149 S.W.2d 888. 

42 C.J. p 728 note 8. 

84. U.S.—Ingels v. Boteler, C.CA. 
Cal., 100 F.2d 9l5, affirmed 60 S. 
Ct. 29, 308 U.S. 57. 521, 84 L.Ed. 78, 
442. 

Anz—McAhren v. Bradshaw, 113 P- 
2d 932, 57 Ariz. 342. 

Cal.—City of Los Angeles v. Riley, 
59 P.2d 137, 6 Cal 2d 621. 

Tenn.—Frazier v. Lindsey, 36 S.W.2d 
436, 162 Tenn. 228 

Tex.—Payne v. Massey, 196 S.W.2d 
493, 145 Tex. 237. 

Mileage tax as occupation tax see in¬ 
fra § 140 b. 

85. U.S—Storaasli v. State of Min¬ 
nesota, Minn,, 51 S Ct. 354, 283 U. 
S. 57, 75 L.Ed. 839—^Ziemer v. Bab¬ 
cock & Wilcox Co., D.C.N'ev,, 22 F. 
Supp. 384. 

Cal.—^Ingels v. Riley, 53 P.2d 939, 6 
Cal.2d 154, 103 A.L.R. 1. 

Ohio —Columbus & Southern Ohio 
Electric Co. v. West, 36 N.E.2d 1, 
appeal dismissed 37 N.E.2d 41, 138 
Ohio St. 553, affirmed 42 N.E.2d 
906, 140 Ohio St. 200—State ex rel. 
Walls V. Wallace, 35 N.E.2d 167, 
138 Ohio St. 410—State ex rel. 
Brunenkant v. Wallace, 30 N.E.2d 
696, 137 Ohio St. 379. 

S.U.—^Holdcroft v. Murphy, 283 N.W. 
860, 66 S.D. 388. 

' Tax on. transportation of automo¬ 
biles in caravans is excise or license 
tax.—Geo. B, Wallace, Inc., v. Pfost, 
65 P.2d 725, 57 Idaho 279, 110 A.L. 
R. 613. 

86. Philippine.—^Zamboanga Transp. 
Co. V. Zamboanga, 42 Philippine 
545. 

Wis.—State V. Zimmerman, 196 N. 

W. 848, 181 Wls. 552. 

Excise in nature of occupation tax 
Extra license fee on freight carry¬ 
ing motor vehicles operating upon 
state highway is excise in nature of 
occupation tax.—^Portland Van & 
Storage Co. v. Hn.*;?, g p.2d 122, 139 
Or. 434, 81 A.L.R. 1136. 

87- Tex—Greene v. San Antonio, 
Civ.App., 178 S.W. 6. 

42 C.J. p 660 note 79, p 728 note 12, 
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Delivery trucks 

The tax imposed by ordinance 
levying tax against delivery trucks 
operated on streets of city for pur¬ 
pose of making commercial deliveries 
was a direct tax against trucks and 
was not an occupation tax—City of 
West Plains v. Noland, Mo.App., 112 
S.W.2d 79. 

88. Okl.—Taylor v. Brown, 291 P. 
10, 145 Okl. 18. 

89. Ga.—Inter-City Coach Lines v. 
Harrison, 157 S.E. 673, 172 Ga. 390 
—Georgia Highway Express v. 
Harrison, 157 S.E. 464, 172 Ga. 431. 

Mo.—City of St. Louis v. Temples* 
App, 149 S.W.2d 888. 

Legislative misnomer of registra¬ 
tion fee as occupation tax does not 
make it an occupation tax.—Peterson 
v. Department of Public Works. 234 
N.W. 95, 120 Neb. 517. 

90. Ga.—Inter-City Coach Lines v. 
Harrison, 157 S E. 673, 172 Ga. 390 
—Georgia Highway Express v. 
Harrison, 157 S E. 464, 172 Ga. 431. 

91. U.S.—^American Motor Coach 

System v. City of Philadelphia, C. 
C.APa., 28 P.2d 736. 

Ga,—Aero Mayflower Transit Co. v. 
Georgia Public Service Commis¬ 
sion, 176 S.E 487, 179 Ga. 431, af¬ 
firmed 55 S.Ct. 709. 295 U.S. 285, 
79 L.Ed. 1439—Inter-City Coach 
Lines v. Harrison, 157 S.E. 673, 172 
Ga. 390. 

Neb.—^Peterson v. Department of 
Public Works, 234 N.W. 95, 120 
Neb 617. 

N.T.—People, on Complaint •of Wal¬ 
lace V. Oestriecher, 17 N.Y.S.2d 468, 
173 Misc. 147. 

Tenn.—Large v. City of Elizabethton, 
203 S.W,2d 907, 185 Tenn. 156. 

92. Ga.—^Aero Mayflower Transit Co. 
V. Georgia Public Service Commis¬ 
sion, 176 S.E. 487, 179 Ga. 431, af¬ 
firmed 55 S.Ct. 709. 295 U.S. 285, 
79 L.Ed. 1439—Inter-City Coach 
Lines v. Harrison, 157 S.E. 673, 172 
Ga. 390. 

Neb.—Peterson v. Department of 
Public Works. 234 N.W. 95, 120 
Neb. 517. 



60 C.J.S. 


JiOJOi? VEHICLES 


% 136 


expressed, to secure some compensation f.r the ' 
of facilities provided at "rcat cost, from the ch ',?5 -■ t 
vehicles for whose needs they are essentia!, and 
whose operations over them are pecnliarh' :n*tir:- 
ous.^3 Sometimes it is stated generally that the 
motor vehicle license or registration fee undur c m*- 
sideration is exacted for revenue puposes^^ or for j, 
both regulatory and revenue purposes.^^ | 

b. Liability for Fee or Tax ’ 

Liability for a motor vehicle license tax or fee exists 
In, but only in, a case within the terms of the statute cr 
ordinance imposing the tax or requiring the fee. 

Liability for a motor vehicle license tax or fee ’ 
exists in, 9 6 but only in, 9 7 a case within the terms of | 
the statute or ordinance imposing the tax or re- ' 
quiring the fee. j 

Under the construction placed on some statutes ! 
an automobile transfer company may be subject to ! 
county privilege taxation only in the county or coun- j 
ties in which it has a situs for privilege taxation,-'S S 





it merely runs 
the st'it-j, sitch 
t'f in 

that iruchs 



y 1.miciL.l in a particular county for 
of taxation ha- held to be wiih- 
A statute ;iru.:.-;r.g a state privilege 
usir.ess .t 'Pw.ra:i::g aut-jitt^dile busses 
: one ctunty is construed to be ap-plica- 
tines.s of operating h'tsses wholly with- 
■atc limits of a singl; municipality.- 


O/jrctL;; busses by sircst rzilreed coriipCiiy. 
A statute imposing a franchise or privilege tax has 
been construed to a; ply to the business of operating 
automobile busses for hire only when such busses 
are used in connection with, or in substitution of, 
a street railway;^ and an agreement, between a 
city and a transportation company, exempting the 
company from license: fees in respect of cars run on 
the streets has been construed to refer only to 
street railway passenger cars and not motor buss- 


Okl.—Pawnee County Excise Board 
V. Kurn, 101 P,2d 614, 178 Okl. 110. 
42 C.J. p 729 note 14. 

County biffliways 

Statutes providing for auto license 
tax were held intended to provide 
funds for specific purpose of con¬ 
structing' and maintaining county 
highways.—Delaware County Excise 
Board v. St. Louis-San Francisco Hy. 
Co., 49 P,2d 523, 173 Okl. 574. 

93. Mo.—State ex rel. and to Use of 
Public Service Commission v. 
Blair, 146 S.\V.2d 865. 347 Mo. 220. 

N.H.—In re Opinion of Justices, 120 
A. 629, 81 N.H. 552. 

94. Ariz,—City of Phoenix v. Sun 
Valley Bus Lines, 170 P.2d 289, 64 
Ariz. 319. 

Cal.—People v. Stolzoff. 162 P.2d 743, 
71 Cal.App.2d Supp. 849. 

S.D.—^Holdcroft v. Murphy, 283 N.TV. 
860, 66 S.D. 388. 

95. Fla.—Miami Transit Co. v. Mc- 
Lin, 133 So. 99, 101 Fla. 1233. 

9®, U.S.—Ziemer v. Babcock & Wil¬ 
cox Co., D.C.Nev., 22 F.Supp. 384. 
Cal.—Service Tank Lines v. Johnson, 
141 P.2d 965, 61 Cal.App.2d 67. 

Colo.—Armstrong v. Johnson Storage 
& Moving Co., 268 P. 978, 84 Colo. 
142. 

Ga.—^Aero Mayflower Transit Co. v. 
Georgia Public Service Commis¬ 
sion, 176 S.E. 487. 179 Ga. 431, af¬ 
firmed 55 S.Ct. 709, 295 U.S. 285, 79 
L.Ed. 1439. 

Ohio.—Cleveland Ry. Co. v. Village 
of North Olmsted, 198 N.B. 41, 130 
Ohio St. 144, 101 A.L.R. 426. 

Okl.—Collins-Dietz-Morris Co. v. 

State Corporation Commission, 7 
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P.2d 123, 154 Okl. 121, Su A.L.R. 
561. 

Vehicles subject to license and reg¬ 
istration requirements generally 
see supra 63-65. 

Particular persons or vehicles 

ed by special license and certifi¬ 
cate regulations see supra § 91. 
Truderstaudiugf with cosnsuissioa. 

Fact that private motor carrier had 
qualified to conduct his business un¬ 
der earlier motor vehicle act with 
understanding from public service 
commission that his certificate would 
he in force for sewn years or as 
long as he paid a specified sum per 
annum to the comptroller gc-neral 
did not preclude enforcement of tax 
imposed by later act.—Jackson v. 
Harrison, 168 S E. 7S0, 176 Ga. CS6. 

Inapplicable ezemp'tion 

Since the use of gasoline is only 
incidental to the real business of 
transporting passengers for hire, 
company engaged in operating taxi¬ 
cabs over city streets is not engaged 
in ‘‘business of using gasoline*' so as 
to be exempt from tax other than 
gasoline tax.—^Home Cab Co. v. City 
of Wichita, 36 P.2d 1012, 140 Kan, 
451, appeal dismissed 55 S.Ct, 65S, 
295 U.S. 716, 79 L.Ed, 1672. 

Xnjanctloa against revocation of 
carrier’s permit does not relieve the 
carrier of the obligation to pay pre¬ 
scribed license fees.—^Eichholz v. 
Hargus, D.C.Mo., 23 F.Supp. 587, af¬ 
firmed, C.C A., Eichholz v. Puldic 
Service Commission of State of Mis¬ 
souri, 59 S.Ct. 532, 306 U.S. 268, 627, 
S3 L.Ed. 641. 

97. Ark.—State v. Dabney, 5 S.W.2d 
304, 176 Ark. 1071. 
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Okl.—Collivs - Dietz - Morris Co. v. 
State C^rpviiration Commission, 7 
P. 2 d 123, 154 Okl. 121, So A.L.R. 
55L 

S.C.—^Pee Dee Chair Co. v. City of 
Camden. 162 S.E. 771, 165 S.C. S3. 
Statutory esception held applicable 
D.C.—Co.pital Transit Co. v. District 
of Columbia, ST F.2d 748, 66 App.D. 
C. 351. 

Operation without franchise from 
city 

(1) A municipal tax is held not to 
be imposed on a corporation engaged 
:n an unlawful undertaking, such os 
the operation of busses w'ithout a 
franchise.—Rosenthal v. City of New 
York, 14 N-E.2d S03, 277 N.'y. 4S8. 

(2) Operation without franchise or 
grant from city did not give rise to 
implied promise by carrier to pay an¬ 
nual license fee as provided in city 
charter, w’here the charter provision 
was not self-execuiing—City of St. 
Paul v. Twin City Motor Bus Co., 
245 N.W. 33. 187 Minn. 212. 

98. Tenn.—Johnson Transfer & 

Freight Line v. Marion County, 50 
S.W.2d 229, 161 Tenn. 410. 

99- Tenn.—Johnson Transfer & 

Freight Line v. Marion County, su¬ 
pra. 

1, U.S.—Roadway Express v. Mur¬ 
ray, D.C.Okl.. 60 P.2d 293, follo^ved 
in Grolbert v. Oklahoma Tax Com¬ 
mission, 60 F.2d 301. 

2. Tenn.—Johnson City Traction 
Corporation v. Sell. 44 S.W.2d 312, 
163 Tenn. 552. 

3- N-C.—Safe Bus v. Maxwell, 197 
S.E. 567, 214 N.C, 12. 
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es 4 The fact that, during an emergency, the hold¬ 
er of a street railway franchise is permitted by a 
municipality to use busses temporarily does not ren¬ 
der it exempt from municipal taxation in respect of 
the operation of busses long after the emergency 
has passed.5 

§ 137. Amount 

A license fee or tax for the operation of motor ve¬ 
hicles should not materially exceed the expenses of is¬ 
suance and supervisory regulation of the vehicles, and 
it must be reasonable. 

Subject to constitutional limitations,6 the legisla¬ 
ture of a state has plenary authority to determine 
the amount of a fee or tax for the operation of a 
motor vehicle upon the highways of the state.*^ 
Apart from statutory limitations of the amount of 
municipal license fees, the fee or tax ordinarily is 
not regarded as excessive where it is not unreason- 
ableS or confiscatory and unless the contrary 
appears on the face of the regulation, or is estab¬ 


lished by competent evidence, the fee or tax imposed 
will be presumed to be reasonable.^® While it has 
been stated broadly that the fee or tax must not be 
so excessive as to be prohibitive of the right to use 
the vehicles in a particular service,ii the contrary 
has been held as to a municipal fee for the opera¬ 
tion of passenger vehicles for hire upon the streets^s 
or the paved portions of certain streets.13 a stat¬ 
utory amendment reducing fees or taxes, but not 
purporting to create a tax or to amend or repeal a 
previously enacted statute creating exemptions, is 
not applicable to a vehicle which is exempt under 
the previously enacted statute.^^ 

Statutory limitation of municipal license fee. 
Where the maximum amount of a license fee that 
may be imposed by a municipality is fixed by stat¬ 
ute, a fee so imposed must be within the statutory 
limit,i5 and if it exceeds such limit it is void and 
unenforceable^® although the ordinance is author¬ 
ized by the city’s charter but it is otherwise, of 


4 . Pa.—City of Philadelphia v. Phil¬ 
adelphia Transp. Co., 26 A.2d 900, 
345 Pa. 244. 

5. Fla.—City of Coral Gables v. City 
of Miami, 190 So. 427, 138 Fla. 881, 

6. Fla.—McLm v. Florida Automo¬ 
bile Owner’s Protective Ass’n, 141 
So. 147, 105 Fla. 169. 

7. Fla.—^McLin v. Florida Automo¬ 
bile Owner’s Protective Ass’n, su¬ 
pra. 

Flat fee 

(1) Annual license fees imposed by 
statute were not invalid because as¬ 
sessed on a flat rate annual basis and 
not according to mileage traveled 
U.S.—Brashear Freight Lines v. Pub¬ 
lic Service Commission of Mis¬ 
souri, D.C.Mo, 23 F.Supp. 865, ap¬ 
peal dismissed Public Service Com¬ 
mission of Missouri v. Brashear 
Freight Lines, 59 S.Ct. 480, 306 U. 
S. 204, 83 L.Ed. 1063, rehearing de¬ 
nied Public Service Commission of 
State of Missouri v. Brashear 
Freight Lines, 59 S.Ct. 784, 306 U. 
S. 669, 83 L.Ed. 608. 

Ga.—Aero Mayflower Transit Co, v. 
Georgia Public Service Commis¬ 
sion, 176 S.E. 487, 179 Ga. 431, af¬ 
firmed 55 S.Ct. 709, 295 U.S. 285, 79 
L.Ed. 1439. 

37 C.J. p 232 note 56 [a]. 

(2) This is also true in the case of 
a fiat fee for a special permit, where 
the tax is imposed, not on the use 
of the highways, but for the privilege 
of using them.—Morf v. Bingaman, 
N.M., 56 S.Ct. 756, 298 U.S. 407, 80 
L.Ed. 1245, rehearing denied 57 S. 
Ct. 4, 299 U.S. 619, 81 L.Ed. 456, and 
U. S. Fidelity & Guaranty Co. v 
Bingaman, 57 S.Ct. 6, 299 U.S. 619, 81 
L.Ed. 456. 

(3) Mileage tax see infra S 140. 


8. U.S.—Clark v. Paul Gray, Inc., 
Cal., 59 S.Ct. 744, 306 U.S. 583, 83 
L.Ed. 1001—Jewel Tea Co. v. City 
of Troy, C.C.A.I11, 80 F2d 366— 
Piper V. Bingaman, D.CN.M., 12 
F.Supp. 755, affirmed 56 S.Ct. 948, 
298 U.S. 643, 80 L.Ed. 1375, re¬ 
hearing denied 57 S.Ct. 5, 299 U.S. 
619, 81 L.Ed. 457—Morf v. Binga¬ 
man, D.C.]Sr.M., 12 F.Supp. 755, af¬ 
firmed 56 S.Ct. 756, 298 US. 407, 
80 L.Ed. 1245, rehearing denied 57 
S.Ct. 4, 299 U.S. 619, 81 L Ed. 456, 
and U. S. Fidelity and Guaranty 
Co. V. Bingaman, 57 S.Ct. 5, 299 U. 
S. 619, 81 L.Ed. 456. 

Ga.—^Aero Mayflower Transit Co. v. 
Georgia Public Service Commis¬ 
sion, 176 S.E. 487, 179 Ga. 431, af¬ 
firmed 55 S.Ct. 70^, 295 U.S. 285, 
79 L.Ed. 1439. 

Ky.—Beavers v. City of Williams¬ 
burg, 206 S.W.2d 938, 306 Ky. 201 
—Town of Fleming v. Wright, 7 S. 
W.2d 832, 225 Ky. 129. 

Miss.—Hudson v. Stuart, 145 So. 611, 

166 Miss. 339. 

Neb.—^Rocky Mountain Lines v. 
Cochran, 299 N.W. 596, 140 Neb. 
378. 

S.C.—State ex rel. Coney v. Hicklin, 

167 SE. 674, 168 S.C. 440, affirmed 
Hicklin V. Coney, 64 S.Ct. 142, 290 
U.S. 169, 78 L.Ed, 247. 

42 C.J. p 729 note 19. 
Unreasonableness or excessiveness as 
rendering tax or fee invalid when 
applied to motor vehicles engaged 
in interstate commerce see Com¬ 
merce § 112 h. 

Two or more taxes 

(1) Where taxes in two or more 
forms are imposed, the determinativt 
test is whether the total of all 
amounts exacted is unreasonable in 
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amount.—^Rocky Mountain Lines v. 
Cochran, 299 N.W. 696, 140 Neb. 378. 

(2) Aggregate amount of two tax¬ 
es held not excessive.—^Aero May¬ 
flower Transit Co. v Board of R. R. 
Com’rs of State of Montana, Mont, 
68 S.Ct. 1C7, 332 US. 495, 92 L.Ed. 

9. Ky.—Cincinnati, N. & C. Ry. Co. 
V. Brumleve, 194 S.W.2d 640, 302 
Ky. 477, certiorari dismissed 67 
S.Ct. 106, 329 US. 673, 91 L.Ed. 595. 

Miss.—^Hudson v. Stuart, 145 So. 611, 
166 Miss. 330. 

10. Mont.—State v. Johnson, 243 P. 
1073, 74 Mont. 240. 

42 C.J. P 729 note 22. 

11. Ky.—Northern Kentucky 

Transp. Co v. Bellevue, 285 S.W. 
241, 215 Ky. 514. 

Fee held not proliibitive 
Ky.—Beavers v. City of Williams¬ 
burg, 206 SW.2d 938, 306 Ky. 201. 

12. Kan.—People’s Taxicab Co. v. 
City of Wichita, 34 P.2d 545, 140 
Kan. 129, 95 A.L.R. 1218, appeal 
dismissed 55 S.Ct. 352, 294 U.S. 
691, 79 L.Ed. 1231. 

13. Kan.—^Desser v. Wichita, 153 P. 
1194, 96 Kan. 820, L.R.A.1916D 246. 

42 C.J. p 729 note 21. 

14. Tex.—Bean v. Reeves, Civ.App., 
77 S.W.2d 737. 

15. Mo.—Ex parte Tarling, 241 S.W. 
929. 

42 C.J. P 729 note 23. 

16. Mo. — City of Sikeston v. Marsh, 
App., 110 S.W.2d 1135. 

42 C.J. p 729 note 24. 

17 . N.C.—State v. Fink, 103 S.E. 16, 
179 N.C. 712. 

42 C.J. p 729 note 25. 
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course, as to a particular kir.rl of tax, such as an 
eccupation tax, which is not within the application 
of the statutory limitation.^S 





r, r:‘riS'.nable 
;nnati''n and 
aorr.r.insation 


Facts controllmg amount. The reasonahleness of 
a license fee on motor vehicles, as a police regula¬ 
tion, generally depends on, and the fee should be i 
merely approximately sufficient to cover, the ex¬ 
pense of issuing the license and registering, super¬ 
vising, and keeping in control such vehicles^- and , 
the cost of incidental consequences which may rea¬ 
sonably subject the public to expense as a result of 
the conduct of the privilege licensed;-® but, in view ‘ 
of the presumption that the fee is reasonable until 
the contrary appears, in the absence of anything in- ' 
dicating that the fee exacted exceeds the reasonable ! 
cost of proper supervision the fee will not be held i 
so unreasonable as to brand the regulation a reve- 1 
nue measure rather than a police regulation.^! In ! 
some jurisdictions the fee or tax may be based n^t ■ 
only on the amount necessary for policing the ve- 1 
hides, but also on the injury caused by them to the 
public highways.22 j 

In accordance with these rules a municipality, in 
addition to the regular license fee on jitneys or mo- 
torbusses, may in the exercise of its police power 


of the airzcr ap:, vinteC ex. r:>.' supjrintendence 
and :nsT.ect:.n ;? required paid to the oEcer 

by the utn.'v owners, insteal of the municipality, 
does not invalidate the regulation.-! Under such 
pjv.vr a mur.icipalit}' may make a charge for any 
aiMti'nrd expenses resulting from the U-rS of the 
original certificate.-^ or a change of route-^ or of 
seating capacity.-” Kovcever, the circumstances 
may be such as to justify o:;ly a small municipal 
license fee, practicr-dh' nominal in amount, for the 
eperation of interurhan busses in the city, as where, 
in vieve of state regulations and the relatively small 
numl.^er of interurban busses, the scope of purely 
local regulation of such busses is unusually limit¬ 
ed.-^ 

E^cct cf excess. The mere fact that the fee or 
tax demanded is in excess of the expenses of reg- 
ulatijn and inci.lentally produces revenue is not 
sulticient to make the measure imposing it a reve¬ 
nue measure and invalid as a police regulation, 
where the object cf the imposition of the fee or tax 
is not to raise revenue, but merely to regulate the 


18. Mo—Ex parte Andrews, 2Z S 
W.2d 95, 324 Mo. 254—Ex parte 
Andrews, 18 S.W.2d 580, 223 Mo. 
App. $58. 

19. Alaska.—Hoff v. City of Ketchi¬ 
kan, 10 Alaska 220. 

Ky.—Daily v. City of Owensboro, 77 
S.W.2d 939, 257 Ky. 281. 

Or.—Hickey v. Riley. 162 P 2d 371, 
177 Or. 321—Ex parte Fine, 264 P. 
347, 124 Or. 175. 

W-yo.—^Western Auto Transports v. 
City of Cheyenne, 118 P.2d 761, 57 
Wyo. 351, rehearing denied 120 P- 
2d 590, 57 Wyo. 351. 

37 C.J. P 194 note 72—42 C.J. p 729 
note 26. 

Tee held excessive 
U.S.—Ingels V. Morf, Cal., 57 S.Ct. 
439, 300 U.S. 290, 81 L.Ed. 653. 

Tee held not excessive 
U.S.—Clark v. Paul Gray, Inc., Cal, 
59 S.Ct. 744, 306 U.S. 583, S3 L.Ed. 
1001 . 

Tenn.—^Hermitage Laundry Co. v. 

City of Nashville. 209 S.W.2d 5 
Wis.—State v. Public Service Com¬ 
mission of Wisconsin, 242 N.AV. 
668, 207 Wis. 664. 

42 C.J. p 729 note 26 [b]. 

Additional fee of deputy registrar 
Additional fee of not to exceed 
twenty-five cents for registration, 
which a statute authorizes a deputy 
registrar to collect, as remuneration 
for his services, is not unreasonable 
or exorbitant.—^State ex rel. Bracken 


V. Weber, 24 N.E.2d 446. 136 Ohio St. r 
140. ^ 

Tact not considered 

The fact that drivers of motor ve- j 
hides were brought back into a city 
three times for the purpose of col¬ 
lecting fees imposed by an ordinance 
may not be taken into consideration 
in determining the reasonableness of 
the fees.—Western Auto Transports 
V. City of Cheyenne, 118 P.2d 761, 57 
Wyo. 351, rehearing denied 120 P.2d 
590, 57 Wyo. 351. 

20. Mont.—State v. Pepper, 226 P. 
IIOS, 70 Mont. 596. 

21. Ark.—Baldwin v. City of Blythe- 
ville, 208 S.W.2d 458. 212 Ark. 975. 

Or—Union | Service v. City of Port¬ 
land, 298 P. 919. 136 Or. 2S7. 

42 C.J. p 731 note 42. 

Lack of judicial notice of matters 
bearing on reasonableness see Ev¬ 
idence § 81. 

22. U.S.—Brashear Freight Lines v. 
Public Service Commission of Mis¬ 
souri, D.C.MO.. 23 F.Supp. 865, ap¬ 
peal dismissed Public Service Com¬ 
mission of Missouri v. Brashear 
Freight Lines, 59 S.Ct. 480, 306 U. 
S. 2U4, 83 L.Ed, 1063, rehearing de¬ 
nied Public Service Commission of 
State of Missouri v. Brashear 
Freight Lines, 59 S.Ct. 784, 306 U. 
S. 669, S3 L.Ed. 608. 

Alaska.—Corpus Juris gnoted In Hol'i 
v. City of Ketchikan, 10 Alaska 
230, 227. 


37 C.J. p 194 note 73—42 C.J. P 730 
note 28. 

Original cost and depreciation 

A portion both of original cost of 
highways and of depreciation thereof 
may properly be charged to trucks in 
determining amount of license fees 
trucks should pay for use of high¬ 
ways.—Brashear Freight Lines v. 
Public Service Commission of Mis¬ 
souri, D.C.Mo., 23 F.Supp. 865, ap¬ 
peal dismissed Public Service Com¬ 
mission of Missouri v. Brashear 
Freight Lines, 59 S.Ct. 4S0, 306 U.S. 
204, S3 L.Ed. 1063, rehearing denied 
Public Service Commission of State 
of Missouri v. Brashear Freight 
Lines. 59 S.Ct. 784. 306 U.S. 669, 83 
L.Ed. 60S. 

Motor carriers’ fees for certificates 
and license are justified in reasonable 
amounts as recompense for special 
use of highways for purpose of gain. 
—Southern Motorways v. Perry, D.C. 
Ga.. 39 P.2d 145. 

23. Ala.—McLendon v. Kerr, 97 So. 
145, 210 Ala. 110. 

42 C.J. p 730 note 29. 

24. Ala,—^McLendon v. Kerr, supra. 

25. Tex.—^Booth v, Dallas, Civ.App.. 
179 S.W. 301. 

26- Tex.—Booth v. Dallas, supra. 

27- Tex.—Booth v, Dallas, supra. 

28. Mich.—^North Star Line v. City 
of Grand Rapids, 244 N.W. 192, 259 
Mich. 654. 
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particular privilege,29 and such excess does not 
become a part of the general revenue of the stated® 
but is apportioned among the governmental subdi¬ 
visions on which the burden of maintenance of the 
highway rests,and the amount of the excess is 
less than the amount paid from the state treasury to 
governmental subdivisions for the improvement and 
betterment of highways nor is such a regulation 
invalid because the fee exceeds the cost of registra¬ 
tion where it does not appear that the sums col¬ 
lected exceed the cost of regulating motor vehicle 
trafific.33 Where, however, the amount exacted is 
greatly in excess of the amount reasonably neces¬ 
sary to issue licenses and enforce the motor vehi¬ 
cle regulations, it is generally regarded as a tax for 
revenue and invalid as a license fee or tax for po¬ 
lice regulation34 although it may be valid as a reve¬ 
nue measure.25 

§ 138. - Fixed or Graded According to 

Classes in General 

a. General considerations 

b. Power of board, commission, or officer 


a. General Considerations 

Reasonable classifications of motor vehicles for li- 
cense fee or tax purposes, such as those which base or 
grade the amount of the fee or tax according to the 
type, size, weight, or carrying or seating capacity, of the 
vehicles, have been held not invalid. 

A provision for license fees for motor vehicles 
must not discriminate in respect of amount against 
certain classes without reason and without relation 
to the general purpose of the motor vehicle laws;38 
but the mere fact that the amount of the license fee 
or tax imposed on one class of motor vehicle own¬ 
ers or operators is different from that imposed on 
another class does not render a regulation invalid 
where the classification is a reasonable one and all 
owners or operators within each class are treated 
alike,37 even though the classification may cause a 
disproportionate payment of taxes by isolated indi¬ 
viduals in such classes.38 

Regulations have been held valid as not being 
unreasonable, discriminatory, or violative of consti¬ 
tutional provisions which base or grade the amount 
of the license fee or tax according to the type,39 
size,^9 weight,41 according to the capacity or 


29. Ala.—Bozeman v. State, 61 So. 
604, 7 Ala.App. 151, certiorari de¬ 
nied 63 So. 201, 183 Ala. 91, 

42 C.J. p 730 note 34. 

30. Ga.—Lee v. State, 135 S.E. 912, 
163 Ga. 239. 

31. Ala.—Bozeman v. State, 61 So. 
604, 7 Ala.App. 151, certiorari de¬ 
nied 63 So. 201. 183 Ala. 91. 

42 C.J. p 730 note 35. 

32. Ala.—Bozeman v. State, supra. 

33. Ky.—Smith v. Commonwealth, 
194 S.W. 367, 175 Ky. 286. 

34. Ohio.—^Watson v. Ripley, 21 
Ohio N.P.,N.S., 107. 

42 C.J. p 731 note 38. 

35. N.M.—State v. Ingalls, 135 P. 
1177, 18 NM. 211. 

36. Okl.—^\Valde v. Oklahoma Tax 
Commission, 106 P.2d 821, 188 Okl. 
142. 

42 C.J. p 731 note 44. 

37. U.S.—Prouty v. Coyne, D.C.S.D., 

55 P.2d 289, reversed on other 
grounds 53 S.Ct. 658. 289 U.S. 704, 
77 L.Ed. 1461—Piper v. Bingaman, 
D.C.lSr.M.. 12 P.Supp. 755. affirmed 

56 S.Cl. 948. 298 U.S. 643, 80 L.Ed 

1375, rehearing denied 57 S.Ct. 5, 
299 U.S. 619, 81 L.Ed. 457—Morf v. 
Bingaman, D.C.N.M., 12 P.Supp. 

755, affirmed 56 S.Ct. 756, 298 U.S. 
407, 80 L.Ed. 1245, rehearing denied 

57 S.Ct. 4, 299 U.S. 619, 81 L.Ed, 
456, and U. S. Fidelity & Guaranty 
Co. V. Bingaman, 57 S.Ct. 5, 299 U. 
S. 619, 81 L.Ed. 456. 

Idaho.—Garrett Transfer & Storage 
Co. V. Pfost, 33 P.2d 743, 54 Idaho 
576. 


Ind.—^Eavey Co. v. Department of 
Treasury of Indiana, 24 N.E.2d 268, 
216 Ind. 255, appeal dismissed 
Eavey Co. v. Department of Treas¬ 
ury of State of Indiana, 60 S Ct. 
1081, 310 U.S. 611, 84 L.Ed. 1388— 
Richmond Baking Co. v. Depart¬ 
ment of Treasury, 18 N'.E.2d 778, 
215 Ind. 110. 

Md.—Samuel Bevard Manure Prod¬ 
ucts Co V. Baughman, 173 A. 40, 
167 Md. 55. 

Tenn—Frazier v. Lindsey, 36 S.W.2d 
436, 162 Tenn. 228. 

42 C.J. p 731 note 45. 

Whether license fee or charge is 
imposed under police or taxing pow¬ 
er, the power to make a reasonable 
classification exists.—^Walde v. Okla¬ 
homa Tax Commission, 106 P.2d 821, 
188 Okl. 142. 

Where there is basis for classifica- 
tion of traffic, there is a basis for a 
difference in fees charged the differ¬ 
ent classes,—Clark v. Paul Gray, Inc., 
Cal., 59 S.Ct. 744, 306 U.S. 583, 83 L. 
Ed. 1001. 

38. U.S.—Prouty v. Coyne, D.C.S.D.. 
55 F.2d 289, reversed on other 
grounds Coyne v. Prouty, 53 S.Ct. 
658. 289 U.S. 704, 77 L.Ed. 1461. 

42 C J. p 731 note 46. 

Settlement of suit 

Fact that city settled taxicab li¬ 
cense fee suit instituted by one tax¬ 
icab company for less than full 
amount of fee did not preclude city 
from enforcing license fee ordinance 
against other companies as against 
contention that such conduct consti¬ 
tuted unjust and illegal discnmina- 
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tion—Home Cab Co. v. City of Wich¬ 
ita, 36 P2d 1012, 140 Kan. 451, appeal 
dismissed 55 S.Ct. 658, 295 U.S. 716, 
79 LEd. 1672. 

39. U.S.—^Britton Motor Service v. 
Dammann, D.C.Wis., 14 P.Supp. 
634. 

Ariz.—McAhren v. Bradshaw, 113 P. 

2d 932, 57 Anz. 342. 

Ky.—Kroger Grocery & Baking Co. v. 
City of Lancaster, 124 S.W.2d 745, 
276 Ky. 585. 

N.M.—^Amarillo-Pecos Valley Truck 
Lines v. Gallegos, 99 P.2d 447, 44 
N.M. 120. 

42 C J. p 731 note 49. 

Solid or pneumatic tires 
Utah.—Carter v. State Tax Commis¬ 
sion, 96 P2d 727, 98 Utah 96, 126 
A.L.R. 1402. 

40. Ariz.—McAhren v. Bradshaw, 
113 P.2d 932, 57 Ariz. 342. 

Ky.—Kroger Grocery & Baking Co. 
V. City of Lancaster, 124 S.W.2d 
745, 276 Ky. 685. 

42 C.J. p 731 note 50. 

41. U.S.—Carley v. Hamilton, C.C.A. 
Cal., 38 F.2d 1003—Brashear 
Freight Lines v. Hughes, D.C.IlL, 
26 F.Supp. 908—Britton Motor 
Service v. Dammann, D.C.Wis., 14 
P.Supp. 634. 

Hawaii.—Kitagawa v. Shipman, 31 
Hawaii 726, affirmed, C.CA., 54 P. 
2d 313, certiorari denied 52 S.Ct. 
496, 286 U.S. 543, 76 L.Ed. 1281 and 
Mana Transp. Co. v. Shipman, 52 
set. 496, 286 U.S. 543, 76 L.Ed 
1281. 

Ky,—Louisville Taxicab & Transfer 
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load, or according^ to the seating capac;t\-^2 :f ' v.zt rc-'ii-a’cd,'’ crjnstr::ed :n acco: 
the particular vehicle, or, in the case of jitneys i esiablishe:! rulrs if sittr.tirv constrv, 
and like vehicles, according to the aTnount chargcu appli'^5 and effect in cases \ 

for transportation.44 Such valid regulations, when 


:n accordan :e with 
constrv, ct: and 


Co. V. Blanton, 202 S.'W’.2d 433, 305 ! 
Ky. 178. ; 

Miss.—Hudson v, Stuart, 145 So. 611, 
166 Miss. 339. ! 

Utah.—Carter v. State Tax Commis- | 
Sion, 96 P.2d 727, 98 Utah 96, 126 1 
A.L.R. 1402. I 

Wis.—State v. Aulik, 294 N.W. 523, , 
236 Wis. 3S7. , 

42 C.J. p 731 note 50. 

Weight and other elements 

Weight-tax statute levying on mo¬ 
tor vehicles and trucks designed and > 
normally used to haul merchandise or i 
heavy loads, as distinguished from 
motor vehicles designed for rassen- 1 
ger service, a reasonable tax based ‘ 
on carrying capacity, number of > 
wheels and load per axle, size of ‘ 
tires, weight, and other elements i 
bearing direct relation to highway 1 
hazards, is not unconstitutional.—' 
Eavey Co. v. Department of Treasury i 
of Indiana, 24 N E.2d 268, 216 Ind. l 
255, appeal dismissed Eavey Co. v. i 
Department of Treasury of State of j 
Indiana. 60 S.Ct. 1081, 310 U.S. 611, i 
84 L.Ed. 1388. ! 

I 

42. Ind.—Richmond Baking Co. v. j 
Department of Treasury, 18 N.E.2d | 
778, 215 Ind. 110. I 

Iowa —Solberg v. Davenport, 232 X. f 
W. 477, 211 Iowa Gl2, | 

Miss.—State ex rel. Rice v. Evans- j 
Terry Co., 159 So. 658, 173 Miss j 
526, affirmed Evans-Terry Co. v. 
State of Mississippi ex rel. Rice, 
56 S.Ct. 126, 296 U.S. 538, SO L.Ed. 
383, rehearing denied 56 S.Ct. 177, j 
296 U.S. 663, 80 L.Ed. 473—Hudson 
V. Stuart, 145 So. 611, 166 Miss.! 
339. j 

Tenn.—Price-Bass Co. v, McCabe, 29 ; 

S.W,2d 249, 161 Tenn. 67. j 

42 C J. p 732 note 51. j 

Maximum load or actual capacity { 
The state may levy a tax on max- ‘ 
imum load or actual capacity of; 
freight hauling vehicles using public | 
highways, regardless of whether ? 
such a capacity or maximum load 1 
may be often carried.—^Amarillo-Pe- | 
cos Valley Truck Lines v. Gallegos, j 
99 P.2d 447, 44 N.M. 120. j 

Disparity in use of highways | 

(1) Fact that some motor carriers j 
used highways more than others did 
uot invalidate statute imposing an- 
uual license fee on common carriers 
of freight by motor vehicles based 
on capacity of vehicle, the use of the 
highways being as extensive as each 
carrier wished to make it.—Brashear 
Freight Lines v. Public Service Com¬ 
mission of Missouri, D.C.Mo., 23 F. 
Supp. 865, appeal dismissed Public 
Service Commission of Missouri v. 
Brashear Freight Lines, 59 S.Ct. 480, 


306 U.S. 204, 83 L.Ed 1 r 
ing d>^n;ed Public C- irm.-- 

sion of State of v. Dr' -h-- .r 

Freight Llni-?, Sff S.Ct. Tii, 31 >: U.S. 
669, S3 LEd. 60S. 

(2) Fee or tax fixed according to 
use see infra S liD. 

Exemption of trucks having car Sic¬ 
ily of not mere than one and '■ne- 
half tons did not constitute invjilld 
discrimination.—Brashear Freight 
Lines v. Public S:rvice Commissi' n 
of Missouri, D.C.Mo. 22 F.Sunp. x*o, 
appeal dismissed Public Seivice Com¬ 
mission of l^Iispouri v. Brash^^ar 
Freight Lines, 59 S Ct. S' -' U.S, 
204. S3 L.Ed. lOC.t, r-hearing d-nied 
Public Service Comnnssirn of State 
of Mis.'souri v. Br.ash-ar Freight 
Lines, 59 S.Ct. 7S4, 205 U.S. C55, 83 
LEd. 60S. 

Eeduction of fees to one third of 
usual amount for op<^rati*'‘ns le.'*? 
than ten miles in length within the 
state and one-half of usual am'-unt 
for operations of less than tvrenty 
miles, was not so unreasonable as to 
invalidate statute—Brashear Freight 
Lines v. Public Service Commission 
of Missouri, D.CMo,, 23 F.Supp. S65, 
appeal dismissed Public Ser^'ice Com¬ 
mission of Missouri v. Brashear 
Freight Lines, 59 S.Ct. 450, U.S. 
204, .‘3 LEd. 106.3, rehearing denied 
Public Service Commission cf State 
of Missouri v. Brashear Freight 
Lines, 59 S Ct. 784, 306 U.S. 669. S3 
LEd. 

43. S.D.—State v. Black Hills 
Transp. Co., 20 X.'W.2d 653. 

Tenn.—Fljmn v, Hunnlcutt, 167 S.W. 

2d 977, 179 Tenn. 520, 

Tex.—Lowery v. English, Civ.App., 
299 S.W. 478. 

42 C.J. p 732 note 64. 

Seating capacity, weight, and charge 
for tag 

Ky.—Blue Coach Lines v. Lewis, 294 
S.AV. lOSO. 220 Ky. 116. 

44. Cab—In re Cardinal, 150 P. 345, 
170 Cal. '519, L,R.A,1915F S50. 

45. Ark.—State v. Formby, 114 S.W. 
2d 5. 195 Ark. 746. 

Tex.—Lowery v. English, Civ-App., 
299 S.W. 478. 

Immediate substitution of one tax 
for another held intended 
Ky.—Green v. Moore, 135 S.W.2d 682. 
281 Ky. 305. 

46. Idaho.—Wheeler v. Balderston, 
111 P.2d 878. 62 Idaho 332—Bois^- 
Street Car Co. v. Ada County, 296 

. P. 1019, 50 Idaho 304. 

Iowa.—Solberg v. Davenport, 232 X. 

W. 477, 211 Iowa 612. 

Ky.—^Louisville Taxicab & Transfer 


U:. V, 2*2 S.W.2d 432, S'05 

X”. IT'. 

ZIjSs. —I: v. Xcr.-w .'rihy, 100 

324, ir.:: • iU 

Olil —Abi:,:: : V, CcrrJsh, 22 P.2d 

Sb 161 01:1. Lib 

T'.-r.;'.—Joiner v. Abernathy, 194 S. 
Tvb2d r'12, 153 Tor.r., rZZ —h’lynn v. 
Kur.nMU+t, 127 S.Vr.lId 977. 170 

Tenn. 3i.-. 

Tex.—Lowery v. English, Civ.Ayp,, 
2:3 S.W. 475—Cork v. State, 12S 
S.W.2d 45, 137 Ttrx.Cr. 54. 

Weight 

i 1 i ight of motor vehicle’% for 
purrese of det rm'nlng license fee is 
v.’e.gl-.t after ai-liition to truck of 
body e^.uipmont, although manufi-if'- 
turer S'-IJ merely chassis fnd cib 
and rerre.oer.tf'I w^-ight as 

fully e-quipp'^d.—State ex rel. 

V. Da.ly, IC'O X.E. 1:1 S. 128 Ohio St. 

ft i-i 

(2) Under statute providing that 
gro.«s weight of a truck for com¬ 
muting license fee means actual 
Weight of truck fully equipped with 
b-<Jy and other equipment, "other 
equipmentmeans accessories gen¬ 
erally attached to truck and of prac¬ 
tical use while in operation on the 
; road, such as extra tires and the 
' tools necessary for making tire 
changes, and does not mean neces¬ 
sary lools for loading and unloading 
ht-.nvy freight.—Cook v. State, 128 
S.W.2d 4S, 137 Tex.Cr. 54. 

Exemptions 

I (1) The tax is an excise tax and 
« not an ad valorem tax or property 
\ tax and municipality is not exempt 
j from payment of tax on vehicles 
I owned by it or by United States and 
j used by it in transporting persons 
■ for hire under constitutional and 
: statutory provisions exempting mu¬ 
nicipal property from taxation.—City 
jf Phoenix v. Bowles, ISO P.2d 222, 
65 Ariz, 315. 

(2) Also, while unladen weight 
fees on vehicles are imposed by same 

i section of statute as that imposing 
! registration fees, the two are clearly 
designated as separate and addition¬ 
al impositions and are to be consid¬ 
ered separately, and exemption of 
municipalities from payment of reg¬ 
istration fees does not exempt mu¬ 
nicipality from payment of unladen 
weight fees on vehicles owned by 
municipality or by United States 
and used by municipality in trans¬ 
porting persons for hire.—City of 
Phoenix v. Bowles, supra. 

(3) It has been held, how'ever, 
that although a statute imposing a 
weight tax does not specifically pro- 
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terms,and not within any exemption,^8 but not 

in other cases.“^9 

Value of vehicle. Regulations have been held 
valid, as not violating constitutional provisions, 
which fix the amount of the license fee or tax to 
be charged according to the value of the particular 


vehicle,^® and which base such value on the retail 
list price of the different models of such vehicles,^! 
and which also divide motor vehicles into separate 
classes for the purpose of valuation, according to 
the number of years they have been in use,^- and 
a valid statute providing therefor is accorded effect 
in a case within its terms.An excise tax based 


vide for any exemptions, yet in view 
of its language that “every operator 
of a motor vehicle for hire used pri¬ 
marily for the transportation of 
property" shall pay the tax, it was 
not the legislative intent that a 
contractor, actually engaged in con¬ 
struction of state highways under 
contract with state, would be re¬ 
quired to pay weight tax for use of 
his trucks on highways when used 
solely in transportation of materials 
to be used in construction of such 
highways.—^Webb's Transfer Line v. 
Commonwealth, 137 S.W.2d 1096, 282 
Ky. 121. 

Capacity 

(1) Under statute imposing addi¬ 
tional license fee on motortrucks ac¬ 
cording to factory rating of carry¬ 
ing capacity, such factory rating is 
essenlial to liability; and “factory 
rating,” as used in statute, means 
customary public announcement of 
manufacturer in placing motor¬ 
trucks on market.—Memphis Steam 
Laundry Co. v Crenshaw, 61 S.W.2d 
669, 166 Tenn. 168. 

(2) Even where the statute does 
not prescribe the method of deter¬ 
mining carrying capacity, it is con¬ 
sidered proper and necessary to fol¬ 
low a uniform administrative con¬ 
struction that the manufacturer’s 
rated capacity of a truck is intend¬ 
ed. 

Ala—State v. H. M. Hobbie Grocery 

Co., 142 So. 416, -225 Ala. 151. 

Ky.—State Tax Commission V. Safe¬ 
ty Transfer & Storage Co., 18 S.W. 

2d 991, '230 Ky. 991. 

(3) Term “pounds carrying ca¬ 
pacity,” as used in statute, was held 
to be used in technical sense as 
manufacturer’s rated carrying ca¬ 
pacity.—Campbell v. Cornish, 22 P.2d 
63, 163 Okl. 213. 

(4) However, in a prior federal 
case it was held permissible to fix li¬ 
cense fees for trucks operated in 
interstate commerce on maximum 
load of truck rather than factory 
rated capacity.—^Roadway Express v. 
Murray, D.C.Okl, 60 F 2d 293, fol¬ 
lowed in Grolbert v. Oklahoma Tax 
Commission, 60 F.2d 301. 

(5) Ordinarily it would take both 
a semitrailer and a truck tractor to 
constitute a complete transportation 
unit for taxation purposes; but a 
tax statute in separating the tractor 
and semitrailer units for purpose of 


taxation, and providing that such 
semitrailers would be taxed on basis 
of their actual capacity, imposed tax 
on load carried within the frame of 
a semitrailer, regardless of fact that 
a substantial part of weight of load 
rested on separate tractor unit.— 
Amarillo-Pecos Valley Truck Lines 
V. Gallegos. 99 P.2d 447, 44 NM. 120. 
Seating capacity 

(1) As used in a statute fixing 
amount of license tax on motor- 
busses In accordance with seating 
capacity of vehicle, “seating capaci¬ 
ty” has reference to seating capacity 
in general and ordinary sense, and 
not to manufacturer’s rated carrying 
capacity, and hence drop seats which 
provided seating capacity in aisle of 
bus when necessary are included 
with other seats in determining seat¬ 
ing capacity of bus.—^Dixie Coaches 
V. Ramsden, 190 So. 92, 238 Ala 
285. 

(2) “Passenger motor vehicle," as 
used in one statute providing an ad¬ 
ditional registration fee for passen¬ 
ger motor vehicles with a seating 
capacity of more than seven pas¬ 
sengers, is not limited to vehicles 
carrying passengers for hire—Low¬ 
ery V. Red Cab Co., Tex.Civ.App., 262 
S.W. 147. 

47. Fla.—State v. Cahoon, 143 So. 
253, 106 Fla. 299. 

Ill.—People ex rel. Auburn Coal & 
Material Co. v. Hughes, 192 N.E. 
551, 357 Ill. 524. 

Ky.—^Brown v. Blanton, 180 S.W.2d 
288, 297 Ky. 389. 

Transportation, of load exceeding 
permit 

A truck operator having permit 
only to transport load of two tons, 
which transported a load of fourteen 
tons without excuse, was in the same 
position as though it had operated 
truck without any permit at all, and 
hence was liable for the annual tax 
required for ten-ton truck.—Alabama 
Highway Express Co. v. Hempstead, 
19'5 So. 493, 188 Miss. 476. 

48. Ky.—Webb’s Transfer Line v. 
Commonwealth, 137 S.W.2d 1096, 
282 Ky. 121.' 

Wis —Milwaukee Electric Railway & 
Light Co. V. Public Service Com¬ 
mission of Wisconsin, 296 N.W. 58, 
236 Wis. 631. 

49- Tenn.—Memphis Steam Laundry 
Co. V. Crenshaw, 61 S.W.2d 669, 
1616 Tenn. 1-68. 


Jitneys operated in connection with 
street railway m a city are not sub¬ 
ject to a motorbus seating fee im¬ 
posed by a statute relating to state 
and county highways and not streets 
and roadways of cities.—Wichita 
Falls Traction Co. v. Raley, Tex.Civ. 
App., 17 S W.2d 157. 

Limited fee 

A corporation, purchasing grow¬ 
ing alfalfa from farmers and en¬ 
gaged in handling, harvesting, and 
processing alfalfa hay and producing 
therefrom alfalfa meal, did not “own, 
control, or operate a farm” within 
the statute so as to he entitled to 
limited truck license fee accorded to 
farmers by statute—State v. Hardy, 

41 N.E.2d 903, 68 Ohio App. 464. 

50. Mass.—In re Opinion of Jus¬ 
tices, 146 N.E. 681, 251 Mass. 569. 

Minn.—Dohs v. Holm, 189 N.W. 418, 
1152 Minn. 629. 

Adoption of method by constitution¬ 
al amendment 

There is no reason why the people 
of a state may not, through an 
amendment of the state constitution, 
adopt the method of determining the 
amount of the license fee by the val¬ 
ue of the automobile.—McAhren v. 
Bradshaw, 113 P.2d 932, 67 Ariz. 

342. 

51. Minn.—Dohs v. Holm, 189 N.W. 
418, 152 Minn. 629. 

42 C.J. p 732 note 68. 

52. Minn—^Dohs v. Holm, supra. 

42 C.J. p 732 note 59. 

53. Cal.—Consolidated Rock Prod¬ 
ucts Co. V. Carter, 129 P.2d 45'5, 64 
Cal.App.2d 519. 

Armored motor vehicle transport¬ 
ing bank messengers, having large 
amounts of money, from bank to 
bank is not engaged in commercial 
passenger transportation, or as truck 
or trailer in commercial freighting 
on regular route or time schedule, so 
as to be subject to ten per cent li¬ 
cense tax on value, but is subject to 
tax at lower rate on value under 
statute.—Sweeney Detective Bureau, 
Inc., V. Holm, 205 N.W. 270, 164 
Minn. 430. 

Value of cement mixer, bolted to 
truck, is, under a statute, properly 
included in the actual market value 
of the truck for license fee purposes. 
—Consolidated Rock Products Co. v. 
Carter, 129 P.2d 455, 54 Cal.App.2d 
519. 
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in part on the value of the motor vehicle as deter- J 
mined from the maker's current price list is not in- ; 
valid where such current price list is equivalent to !' 
the cost price and affords a standard suhstantiall:* 
the same with respect to real value with reference 
to all makes of motor vehicles.^^ ^ 

Number of vehicles. When authorized to do so . 
by statute,55 but not otherwise,56 a municipality may 
measure or graduate a license or occupation tax on ■ 
the business of operating taxicabs or other motor | 
vehicles in the city on the basis of the number of ' 
vehicles engaged in the business. j 

b. Power of Board, Commission, or OfBicer 

A state board, commission, or officer has such power 
or authority in respect of classifying motor vehicles for 
license fee or tax purposes, determining the carrying 
capacity of a vehicle or other facts necessary to the ap¬ 
plication of a classification, and fixing or determining 
the amount of the fee or tax, as is conferred on It or 
him by a valid statute^ 

Some statutes are deemed to vest a board or ofn- 
cer with limited discretionary power in regulating 
the license fees or taxes for the different types of I 
motor vehicles5'7 and in classifying the various mo¬ 
tor vehicles as a means for a proper determination 
of the amount of license fees;58 and others are 
considered to vest a board, commission, or officer 
with the power and duty of determining certain 
questions of fact, such as the value or capacity of 
motor vehicles,59 and then applying the law without 
exercising any discretion.®® 

The legislature may properly delegate to an offi¬ 
cial or a board charged with the administration of 
the particular subject the power to classify motor 
vehicles for a proper determination of the amount 
of license fee or tax each shall pay;®! a provision 
authorizing the registrar to adopt the chart or list I 


:r. U 5 e :r .“mother -trite to desig- 
thj prize, c:;ic::y, ard "Wight sn which the 
ta.x is hz corr^/utia dzes nt: deiigate the power 
of taxation to th^j registrar;®- and a provision au¬ 
thorizing the seer.tar}' of state to usz the manu¬ 
facturer's rate C'.pnzity in determining the gross 
tveirrht of the whi.zh and : ^ad as a ha-’is tor com- 
outing the tax is not invalid as delegating to auto- 
m-jhilij manufacturers the power of d'^termining the 
amount or rate of However, it has been 

held that a statute all' wins' the state highway de¬ 
partment to formulate rules for the determination of 
weights governing license fees estahhshed for com¬ 
mercial vehicles is invalid as to this provision as an 
unauthorized delegation of Lgi^lative power,®^ al¬ 
though the invalidity of such provisi does not 
affect the license fcc-s already prescribed 'by the act 
for commercial vehicles but mer^jly deprives the 
commission of authority to chancre them and a 
statute which empowers an official to hx the am«vunt 
of the license tax of a carrier vrhich has failed to 
pay a prescribed tax is clearly void where, under 
it, the official is n*^t bound by any rule and may 
make the license tax as large or as small as he 
chooses.®® 

A tax commission is without authority to provide 
for a classihcation of trucks different from a stat¬ 
utory classification®” or to order county clerks to 
act contrary to a long-continued administrative con¬ 
struction of an ambiguous statutory provision rela¬ 
tive to the carrying capacity of trucks ;®8 and a par¬ 
ticular statute has been held not to authorize an offi¬ 
cial to increase the privilege tax on automobiles 
purchased outside the state.®® 

§ 139 . - Fixed According to Horsepower 

Fop license fee or tax purposes, motor vehicles may 
be classified according to the horsepower of their mo- 


54- Mass,—^In re Opinion of Jus¬ 
tices, 146 N.E 651, 251 Mass. 569. 

55. Ky.—^Kroger Grocery & Baking 
Co. V. City of Lancaster, 124 S.W. 
2d 745, 276 Ky. 58'5. 

Mo.—Ex parte Lockhart, 171 S.W.2d 
660, 350 Mo, 1220. 

56- Ark.—^Baldwin v. City of Blythe- 
ville, 208 S.W.2d 458, 212 Ark. 

975. 

57. Md.—Smith v. State, 100 A. 778, 
130 Md. 482. 

£ack of a'bxogatioii of power 

Charter authorizing city to regu¬ 
late or prohibit traffic and sales in 
the streets did not abrogate power 
of corporation commission in respect 
of fixing license fees for busses op¬ 
erating as common carriers.—City of 
Phoenix v. Sun Valley Bus Lines, 
170 P.2d 289, 64 Ariz. 319. 


58- Md,—Smith v. State, 100 A. 77S, i 
130 Md. 482. j 

59. Cal.—Consolidated Rock Prod¬ 
ucts Co. V. Carter, 129 P.2d 455, i 
54 Cal.App.2d 519. 

Mo,—State ex rel. and to "Use of 
Public Service Commission v. Pad- 
berg, 145 S-W.2d 150. 346 Mo. 1133. 
Judicial interference is unwarrant¬ 
ed in the absence of evidence th'it 
determination of department of mo¬ 
tor vehicles of actual market value 
of motor vehicles for purpose of fix¬ 
ing vehicle license fees was the prod¬ 
uct of arbitrary action or clearly 
unreasonable.—Consolidated Rock 

Products Co. v. Carter, 129 P.2d 
4-55, 54 Cal.App.2d 519, 

60. Cal.—Consolidated Rock Prod¬ 
ucts Co. V. Carter, supra. 

61- Md.—Smith v. State, 100 A. 778, 
130 Md. 482. 


62. Minn.—Dohs v. Holm, IS9 N'.'W. 
41S, 152 Minn. 529. 

63. Ohio.—Fisher Bros. Co. v. 
Brown, 146 X.B. 100, 111 Ohio St. 
602. 

42 C.J. p To2 note 65. 

64. Tex.—Atkms v. State Highw'ay 
Dept., Civ.App,, 201 S.W. 226. 

65. Tex.—^^Ukins V. State Highway 
Dept., supra. 

! 66. Ariz.—Betts v. Lightning De¬ 
livery Co., 22 P.2d 827, 42 Ariz. 
105. 

67. Okl.—Campbell v. Cornish, 22 
P.2d 63, 163 Okl. 213. 

68: Ky.—State Tax Commission v. 
Safety Transfer & Storage Co.. 18 
S.W,2d 991, 230 Ky. 991. 

69. W.Va.—^Vaught v. Bailey, 1'75 S. 
E. 783, 115 W.Va. 317. 


455 




§ 139 


MOTOR YEHICLES 


60 C.J.S. 


tors, and, in ascertaining horsepower, a well recognized 
rating may be adopted. 

A classification and grading of the license fees 
according to the horsepower of the motors is a rea¬ 
sonable and valid regulation.Such a classifica¬ 
tion is not invalid on the ground of uncertainty and 
inaccuracy of the basis of the horsepower ratings 
adopted by the regulation, where such rating is well 
recognized and has been employed by leading man- 
ufacturers.'^i 

§ 140. - Fixed According to Use 

a. In general 

b. Mileage tax. 

a. In G-eneral 

Statutes classifying, and imposing license fees or tax¬ 
es varying in amount for the operation of, motor ve¬ 
hicles according to the nature, frequency, or extent of 
their use upon the highways have been upheld as valid 
and given effect in cases within their terms. 

In imposing fees for the use of its highways by 
motor vehicles, the state may classify users and im¬ 


pose different fees on different classes,*^" provided 
the classification is based on some reasonable and 
substantial distinction.'^^ One of the purposes of 
the motor vehicle license laws is to impose the 
greatest part of the burden of maintaining the high¬ 
ways on those who most use them,"^^ and in view 
of this purpose a regulation is reasonable and prop¬ 
er which classifies motor vehicles and grades the li¬ 
cense fees or taxes according to the nature'^5 qj- 
frequency'^® of the uses to which they are put, or in 
proportion to the extent of their use upon the streets 
or highways.'^'^ 

Regulations have been held valid, and not dis¬ 
criminatory, which impose a distinct rate on a 
manufacturer's car which is only incidentally used 
upon the highway, or on electric-driven automo¬ 
biles, in view of their necessarily local operation.*^9 
Furthermore, a regulation is reasonable and valid as 
to classification which imposes an additional or 
higher license fee* on commercial motor vehicles,^9 
or on motor vehicles carrying for hire,^! or puts 
passenger and freight vehicles into separate class- 


70. U.S.—Carley & Hamilton v 
Snook. D.COal., 38 F.2d 1003. 

Ariz.—AIcAhren v. Bradshaw, 113 
P.2d 932, 57 Ariz. 342. 

Ga.—^Dixie-Ohio Exp. Co. v. State 
Revenue Commission, 197 S E. 887, 
•186 Ga 228, affirmed '59 S.Ct. 435, 
306 U.S. 72, 83 LEd. 495. 

Ky.—^Krogrer Grocery & Baking- Co. 
V. City of Lancaster, 124 S.W.2d 
745, 276 Ky. 585. 

42 C.J. p 732 note 68, p 733 notes 
69, 70. 

71. Ohio.—Graves v. Janes, 2 Ohio 
App 383, IS Ohio Cir.Ct.N.S, 488, 
'34 Ohio Cir.Ct. 470. 

Bating of Society of Automohile En¬ 
gineers 

The state in fixing the horsepower 
as a basis for the license tax may 
adopt the rating of the Society of 
Automobile Engineers and is not 
compelled to adopt the manufactur¬ 
er’s rated horsepower.—Fisher Bros. 
Co. v. Brown, 146 N.E. 100, 111 Ohio 
St. 602. 

72. H.D.—^Figenskau v, McCoy, 265 
K.W. '2-59, 66 N.D. 290. 

73. H.D.—^Figenskau v. McCoy, su¬ 
pra. 

74. U.S.—Prouty v. Coyne, D C S.D., 
55 F.2d 289, reversed on other 
grounds Coyne v. Prouty, 53 S.Ct. 
'658, 289 U.S. 704, 77 L Ed. 1461. 

Or.—State v. Kozer, 242 P. 621, 116 
. Or. 581. 

75. U.S.—Prouty v. Coyne, D.C.S.D., 
55 F.2d 289, reversed on other 
grounds Coyne v. Prouty, 53 S.Ct 
658. 289 U.S. 704, 77 L.Ed. 1461. 


Ariz.—^McAhren v. Bradshaw, 113 P 
2d 932, 517 Ariz. 342. 

42 C.J. p 733 note 75. 

73. Wash.—State ex rel. Scott v. 
Superior Court for Thurston Coun¬ 
ty, 24 P.2d 87, 173 Wash. 547. 

77. U.S.—Prouty v. Coyne, D.C S.D., 
515 P.2d 289, reversed on other 
grounds Coyne v. Prouty, 53 S.Ct. 
6-58, 289 U.S. 704, 77 L.Ed. 1461. 

Anz.—McAhren v. Bradshaw, 113 P. 

2d 932, 57 Ariz. 342, 

42 C.J. p 733 note 76. 

Distance between termini 

Statute imposing higher license tax 
for transportation between termini 
more than fifty miles apart is not 
invalid—Clark v. Maxwell, 150 S.E. 
190, 197 NC. 604, affirmed 51 S.Ct. 
211, 282 U.S. 811, 75 L.Ed. 726. 

BeoLuiring smaller fee for opera, 
tion of busses in one city or town 
than for operation of busses in sev¬ 
eral cities or towns is not unconsti¬ 
tutional.—Chicago & Calumet Dist. 
Transit Co. v. Mueller, 12 NE.2d 
■247, 213 Ind. 530. 

78. Mich.—Jasnowski v. Detroit 
Board of Assessors, 157 N.W. 891, 
191 Mich. 287. 

42 C.J. p 731 note 47. 

79. Ohio.—Graves v. Janes, 2 Ohio 
App. 383, 18 Ohio Cir.Ct.,N.S., 488, 
34 Ohio Cir.Ct. 470. 

42 C.J. p 731 note 48. 

80l Ohio.—Fisher Bros. Co. v. 
Brown, 146 N.E. 100, 111 Ohio St. 
602. 

42 C.J. p 733 note 77. 

81. Ark.—^U-Drive-Em Corporation 
V. Wiseman, 76 S.W.'2d 9.60, 189 
Ark. 1163. 


Ga.—Dixie-Ohio Exp. Co. v. State 
Revenue Commission, 197 S.E 887, 
186 Ga. 228, affirmed 59 S Ct 435, 
3016 US. 172 , 83 L.Ed. 495. 

Idaho.—Garrett Transfer & Storage 
Co. V. Pfost, 33 P.2d 743. 54 Idaho 
576—Curtis v. Pfost, 21 P.2d 73, 
53 Idaho 1. 

La.—Matthews v. Conway, i5'5 So. 
255, 179 La. 87'5. 

Md.—Samuel Bevard Manuro Prod¬ 
ucts Co. V. Baughman, 173 A. 40, 
167 Md. 55. 

N.J.—Weimar Storage Co. v. Dill, 143 
A. 438, 103 N.J.Eq. 307. 

42 C J. p 733 note 78 
Lack of denial of due process of law 
see Constitutional Law § 659 h. 

Beasons for rule 

(1) An automobile or truck in pri¬ 
vate use is not apt to travel as far 
or to carry as heavy a load as one 
used for carrying passengers or 
freight for hire, or as a common car¬ 
rier; and one who uses the public 
highway as a part of the equip¬ 
ment used in his commercial business 
ought to pay more for such use than 
for the use which he enjoys in com¬ 
mon with all others on the public 
highways.—^Matthews v. Conway, 155 
So. 255, 179 La. 875. 

(2) A rational basis for classifica¬ 
tion readily appears in that a carrier 
not for hire uses the highways only 
incidentally to transport his own 
goods or property as the circum¬ 
stances and exigencies of his own 
business require, while the carrier 
for hire uses the highways as his 
place of business, and the natural 
tendency will be for him to use the 
highways more, truck for truck, than 
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es,82 Qi- distinguishes between pleasure or family au¬ 
tomobiles on the one hand and vehicles used for the 
transportation of persons for hire or for the trans¬ 
portation of property on the other han Dr se*^'- 
arately classifies different kinds of public motor 
carriers or motor vehicles used to carr\’ persons or 
property for compensation.84 Such valid resrula- 
tions are accorded effect in cases within their 
terms.SS 

Under these regulations the actual or intended use 
of a motor vehicle is the controlling factor in de¬ 
termining the license or registration fee to be paid 
thereon and therefore, although a particular mo¬ 
tor vehicle is constructed or especially equipped for 
the transportation of goods, etc,, if it is used or in- | 
tended to be used for personal purposes only, the ! 
registration fee as for a private motor vehicle only ! 
can be required and not the special fee as for a com- | 
mercial vehicle.^'^ A dealer’s license may be issued 
at a rate very much less than that paid by the own- ] 
er of a car who desires to devote it to general use.^^ ! 

Substitution for gasoline tax. A statute imposing 
equalization fees on motor vehicles propelled by mo¬ 
tors burning fuel not subject to the state’s motor ve¬ 
hicle fuel tax laws has been upheld,it being 
deemed to fix reasonable compensation for the use 
of the highways of the state by such vehicles^® and 
not to be the equivalent of an income tax 2evy.^^ 



A statut'o ri.qu:ring motor carriers operating over 
the highways of the state to purchase in the state the 
amount of gasohr.c necessary- to operate the carri¬ 
ers’ vehicles in the state, or to pay an amount equiv¬ 
alent to the tax on such amount of gasoline, imposes 
a charge for the use of the highways of the state 
and it is applicable to all motor vehicles operated 
for hire, whether engaged in interstate or intra¬ 
state tramc,-'“ and although the}' purchase in anoth¬ 
er state all or part of the gasoline used by their ve¬ 
hicles in the state enacting the statute.^® 

b. Mileage Tax 

Statutes imposing a mileage tax for the operation of 
motor vehxEes for compensation, and providing different 
rates for different classes of motor carriers or for trucks 
and busses, or graduating the charge according to the 
weight of the vehicle, are considered valid and given ef¬ 
fect in cases within their terms. Such a tax is not a 
property tax or a toll. 


does the carrier not for hire.—^Dixie- 
Ohio Exp. Co. V. State Revenue Com¬ 
mission, 197 S.B. 887, 186 Ga, 228, 
affirmed 59 S.Ct. 43'5. 306 U.S. 72, 83 
LEd. 495. 

82. Ind.—Eavey Co. v. Department 
of Treasury of Indiana, 24 N.E.2d 
26S, 216 Ind. 255, appeal dismissed 
Eavey Co. v. Department of Treas- ’ 
ury of State of Indiana, 60 S.Ct. j 
1081, 310 U.S. 611, 84 L.Ed. 1388. I 

Miss.—State ex rel. Rice v. Evans- \ 
Terry Co., 159 So. 658, 173 Miss, j 
526, affirmed Evans-Terry Co. v. | 
State of Mississippi ex rel. Rice, 1 
56 S.Ct. 126, 296 U.S. 538, 80 L.Ed. 
383, rehearing denied 5'6 S.Ct. 177, j 
296 U.S. 663, 80 L.Ed. 473. j 

83. Utah.—Carter v. State Tax Com- j 

mission, 96 P.2d 727, 98 Utah 96, | 
126 A.D.R. 1402. | 

84. Cal.—People v. Duntley, 17 P.2d 
715, 217 Cal, 150. 

D.C.—Cave v. District of Columbia, 
90 F.2d 383, 67 App.D.C. 138. 

S.D.—State v. Black Hills Transp. 

Co., 20 N.W.2d 683. 

42 C.J. p 733 note 79. 

Lack of denial of equal protection of 
laws see Constitutional Law § 
530 b. 

Difference in tires 

Act imposing larger license fee for 


operation of pneumatic tire motor \ 
vehicles engaged in transportation of j 
freight or merchandise for hire than : 
for operation of solid-tire motor ve¬ 
hicles similarly engaged is not un¬ 
constitutional.—^Samuel Bevard Ma¬ 
nure Products Co. V. Baughman, ITS 
A. 40, 167 Md. 55. 

85. Ga.—Tower Trucking Co. v. For¬ 
rester, 14 S.E.2d 714, 192 Ga. 87. 

Idaho.—Garrett Transfer & Storage 
Co. V. Pfost, 33 P.2d 743, -54 Idaho I 
576. ' 

Ky.—^Fischer v. Grieh, 113 S.Tr.2d 
1139, 272 Ky. 166. 

Bailway express company carrying 
on *‘pickap and delivery*’ service is 
subject to a license fee for each 
truck used in such service on the 
basis of the operation of the truck 
in the conduct of its business as a 
common carrier, rather than for the 
lesser license fee for the operation of 
a private truck.—^Railway Exp. 
Agency v. Cook, 32 S.B.2d 822, 19S 
Ga. 715- 

86. Kan.—^Filson v. Johnson, 222 P. 
742, 115 Kan. 206. 

42 C.J. p 733 note SO. 

87. N.Y.—Zabriskie v. Law, 196 N. 
TS. 42.3, 203 App.Div. 40. 

42 C.J. p 733 note 81. 
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83. Pa.—Herrington v. Hill, 60 Pa. 
Super. 202. 

89. Xeb.—Rocky Mountain Lines v. 
Cochran, 299 X.W. 696, 140 Xeb. 
378. 

90. Xeb.—^Rocky Mountain Lines v. 
Cochran, supra. 

91. Xeb.—^Rocky Mountain Lines v. 
Cochran, supra. 

92. Utah.—Carter v. State Tax Com¬ 
mission, 96 P.2d 727, 98 Utah 96, 

I 126 A.L.R. 1402. 

Mileage tax generally see infra sub- 
j division b of this section. 

193. Va.—Mason & Dixon Lines v- 
Commonwealth, 41 SE.2d 16, 1S5 
1 Va. 877, certiorari denied 67 S.Ct, 
1190, 331 U.S. 807. 01 L.Ed. 1S2S. 
FriTpose of statute is to levy a 
i use tax of five cents a gallon on all 
motor vehicle earners for hire op- 
, erating over highways of the state.— 
I Atlantic States Motor Lines v. Com., 

! 43 S.E.2d 868, 186 Va. 596, certiorari 
I denied 68 S.Ct. 351. 332 U.S. 846, 92 
I L.Ed.-. 

94. Va.—Mason & Dixon Lines v. 
Commonwealth. 41 S E.2d 16, 185 
Va. 877. certiorari denied 67 S.Ct 
1190, 331 U.S. 807, 91 L.Ed. 1828. 

95. Va.—Mason & Dixon Lines v. 
Commonwealth, supra. 
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Statutes imposing a mileage tax for the operation 
of motor vehicles for compensation^® and providing 
different rates for different classes of motor carri¬ 
ers, or for trucks and busses,^® or graduating the 
charge according to the weight of the vehicle,^9 are 
held valid, and, when not superseded or repeal ed,^ 
are, as properly construed,2 applied and given effect 
in cases within their terms,3 although not in other 
cases.4 So also, a statute authorizing a municipality, 
within certain limitations as to amount, to impose a 
mileage tax on motor vehicle carriers using streets 
maintained by the municipality, and an ordinance 
enacted in pursuance thereof, have been held not 


unconstitutional.® Such a tax may be valid al¬ 
though it is in addition to another tax;® but, un¬ 
der the construction placed on a particular statute, 
a motorbus company operating vehicles primarily in 
regular routed passenger service, and only occasion¬ 
ally in charter-bus and sight-seeing service, is re¬ 
quired to pay only a mileage tax, and not an addi¬ 
tional license tax, for the operation of such vehi¬ 
cles.'^ 

Nature and purpose of tax. A mileage tax is not 
a property tax;® and it is not a toll^ within the 
meaning of a federal statute.^® As imposed by 


96. Fla.—Cahoon v. Smith, 128 So. 
632, 99 Fla. 1174, reversed on other 
grounds Smith v. Cahoon, 51 S.Ct. 
582, 283 US. 553, 75 L.Ed. 1264. 

Ga.—Georg-ia Highway Express v. 
Harrison, 157 S.E. 464, 172 Ga. 431. 

Wis.—State v. Railroad Commission 
of Wisconsin. 220 N.W. 390, 196 
Wis. 410. 

97. U.S.—^Roadway Express v. Mur¬ 
ray, D.C.Okl., 60 F 2d 293, followed 
in Grolbert v. Oklahoma Tax Com¬ 
mission, 60 F-2d 301. 

Or.—^Anderson v. Thomas, '26 P.2d 
60, 144 Or. 572. 

98. Wis.—State v. Railroad Com¬ 
mission of Wisconsin, 220 N.W. 
390, 196 Wis. 410. 

99. N.D.—State v. Goeson, 262 N.W. 
70, 615 N.D. 706. 

Okl.—^Walde v. Oklahoma Tax Com¬ 
mission, 106 P.2d 821, 188 Okl. 142. 

Graduating motor vehicle fee or tax 
according to weight of vehicle gen¬ 
erally see supra § 138 a. 

Exemption of vehicles weigliing un¬ 
der three tons upheld 

Wis.—State V. Public Service Com¬ 
mission of Wisconsin, 242 N.W. 
6'68, 207 Wis. 664. 

1. Ga —Inter-City Coach Lines v. 
Harrison, I'&T S.E. 673, 172 Ga. 
390. 

2. Ala —^Alabama Public Service 

Commission v. Jones. 182 So. 45'2, 
236 Ala. 370. 

Ky.—Rogers v. Blanton, 167 S.W.2d 
818, 292 Ky. CSl. 

Wis.—iState v^ Public Service Com- 
mis.sion of Wisconsin, 242 N.W. 
668, 207 Wis. 664. 

Eicense tax held not mileage tax or 
fee 

Fla.—State v. McLin, 138 So. 480, 103 
Fla. 965. 

3. Fla.—Cahoon v. Smith, 128 So. 
632, 99 Fla. 1174, reversed on oth¬ 
er grounds Smith v. Cahoon, 61 
S.Ct 582, 283 U.S. 563, 75 L.Ed, 
I2'64. 

Ga.—^Reagin v. Harrison, 184 S.E. 
321, 181 Ga. 742. 

Miss.—State ex rel. Rice v. City Bus 
Co., 169 So. 774, 176 Miss. 597, ap¬ 


peal dismissed City Bus Co. v. 
State of Mississippi, 57 S.Ct. 323, 
299 U.S. 520, 81 LEd. 392, appeal 
reinstated and dismissed 57 S Ct. 
50'6. 300 U.S. 639, 81 L.Ed. 855. 
Operation of truck without load 
Where a trip of a motor truck is 
made for the purpose of transporta¬ 
tion for compensation so as to be 
within the statute imposing the tax, 
as where it is made over a route and 
under a schedule and applying rates 
approved by a state commission, the 
tax may be charged for the return 
or other part of the trip when the 
truck is empty and not carrying any 
load 

Ala.—Alabama Public Service Com¬ 
mission V. Jones, 182 So. 452, 236 
Ala 370 

Fla,—State ex rel. Five Transp. Co. 

v. Lee, 181 So. 179, 132 Fla. 183. 
Wis —Stale v. Public Service Com¬ 
mission of Wisconsin, ;242 N.W. 
668, 207 Wis. 664, 

Transportation of empty bottles 
Carrier of goods for hire operating 
trucks over highways of state which 
contracted to haul truckload of beer 
for stipulated price could not escape 
mileage tax on hauling cases of 
empty bottles back to shipper on 
ground that transportation of empty 
bottles was courtesy to shipper.— 
Reagin v. Harrison, 184 S.E. 321, 181 
Ga. 742. 

Passenger mile 

Motorbus fee per passenger mile 
must be computed on space occupied 
by passengers for hire, excluding 
space occupied by driver.—^Public 
Service Commission v. Pacific Stages, 
281 P. 12i5, 130 Or. 572. 

Busses used in lieu of streetcars 
held not exempt 

Miss.—State ex rel. Rice v. City Bus 
Co., 169 So. 774, 176 Miss. 597, ap¬ 
peal dismissed City Bus Co. v. 
State of Mississippi, 57 S.Ct. 323, 
299 U.S. '520, 81 L.Ed. 392, ap¬ 
peal reinstated and dismissed 57 S. 
Ct. 506, 300 U.S. 639, 81 LEd. 855. 
4, Miss.—Craig v. Mississippi Power 
& Light Co., ISO So. 604, 182 Miss. 
299. 


N.D.—State v. Goeson, 262 N.W. 70, 
65 N.D. 706. 

Okl.—Pure Oil Co. v. Cornish, 52 P. 
2d 832, 174 Okl. 615. 
Transportation between fixed ter¬ 
mini by carrier granted certificate of 
public convenience and necessity is 
essential to the application of a par¬ 
ticular statute imposing an occupa¬ 
tion tax on a mileage basis.—McIn¬ 
tyre V. Harrison, 157 S E. 499, 172 
Ga. i6 5. 

5. Va.—Brooks Transp. Co. v- City 
of Lynchburg, 37 S.E 2d 857, 185 
Va. 135. 

8. Miss.—State ex rel. Rice v. City 
Bus Co., 169 So. 7'74, 176 Miss. 597, 
appeal dismissed City Bus Co. v. 
State of Mississippi, 57 S.Ct. 323, 
'299 U.S. 520, 81 L.Ed. 392, appeal 
reinstated and dismissed 67 S.Ct. 
■506, 300 U.S. 639, 81 L.Ed. 85'5— 
State ex rel. Rice v. Evans-Terry 
Co., 159 'So. 658, 173 Miss. 526, af¬ 
firmed Evans-Terry Co. v. State of 
Mississippi ex rel. Rice, 56 S.Ct. 
126, 296 U.S. 538. 80 LEd. 383, 
rehearing denied 56 S.Ct 177, 296 
U.S. 663, 80 LEd. 473. 

7. D.C.—'Capital Transit Co. v. Dis¬ 
trict of Columbia, 87 P.2d 748, 66 
App.D.C. 351. 

8. Colo.—Public Utilities Commis¬ 
sion V. Manley, 60 P.2d 913, 99 
Colo. 153. 

Nature and purpose of motor vehicle 
license fees and taxes generally 
see supra § 136 a. 

9. Fla.—Cahoon v. Smith, 128 So. 
632, 99 Fla. 1174, reversed on oth¬ 
er grounds Smith v. Cahoon, 51 
S.Ct. 582, 283 U.S. 653. 75 L.Ed. 
1264. 

10. Ga.—^Inter-City Coach Lines v. 
Harrison, 157 S.E, 673', 172 Ga. 390. 

Miss.—State ex rel. Rice v. City Bus 
Co., 169 So. 774, 176 Miss. 597, ap¬ 
peal dismissed City Bus Co. v. 
State of Mississippi, 57 S Ct. 323, 
■299 US. 520, 81 L.Ed. 392, appeal 
reinstated and dismissed 57 S.Ct. 
506. 300 U.S. 639, 81 L.Ed. 855. 
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some statutes, it is an occupation tax^^ or a license 
tax imposed on the intra-state business of transpor¬ 
tation on the public roads of the state,*- and its 
essential nature as a tax laid on a commercial busi¬ 
ness is not altered by the circumstance that h is 
calculated according to the road miles covered in 
carrying on the busincss.^3 Under other statutes 
it has been held that the tax is imposed for the pur¬ 
pose of obtaining compensation for the use of pub¬ 
lic highways^^ and that it is a privilege tax for a 
particular use of the streets and highways;*^ but 
it has also been held that the tax, although it bears 
directly on the use of the highways made by a car; 
rier, is not a privilege tax.i6 

§ 141. - Per Cent of Earnings or Receipts 

Statutes imposing a tax, equal to a specified per 
cent of gross receipts or earnings from operation in the 
state, for the transportation of persons or property for 
compensation or hire upon the public highways of the 
state by motor vehicle are valid. 

Statutes imposing a tax, equal to a specified per 
cent of gross receipts or earnings from operation 


' in the fer thc' of persons or 

propcjrty : r n n hir-j upr.n the public 

, h:gh’*..v;& jf ibi- j-trne by m vi^hijle have been 
hell t'j 1 e Such a v: if not invalid 

. merely t'le ';f the tan exceeds the 

i c j«t .'rf rc:r*:hu;''n'or b'vroi:-- th: business of the 
cr my any nrt pay such tan and leave a margin 

• >f nor is 2 -uch a r^gulatitn invalid because 

it exempts mail carried from the or because 

it doe> n^t lay the tax an the carrying of baugug^, 

; since the carrying of baergage is ord::iar:ly incident 
j to the carrying of pas-tr.gers,-^ or because it does 
i not lay the tax on express carried, \';here exj^ress 
I companies are alr-^ady subject to a business tax.-- 
j Such a tax is cn the privilege of using the highways 
j for business purposes-^ and is not a “toll,'’ forbid- 
j den on federal aid roads by an act of congress.-^ 

’ Cnnsiriiciion {I'rid cpplicatirrsz of statziic. The 
phrase “gross receipts from operation,” as used in 
a statute of this nature, is held to be so plain as to 
need no interpretation.^S The words mean all re¬ 
ceipts-^ with no deduction or exclusion except such 


11. Ga.—Inter-City Coach Lines v. 
Harrison, 157 S E. 673, 172 Ga. 
390—Georgia Highway Express v. 
Harrison, 157 S.E. 464, 172 Ga. 
431. 

12. Fla.—Cahoon v. Smith, 128 So. 
632, 99 Fla. 1174, reversed on other 
grounds Smith v. Cahoon, 51 S.Ct. 
682, 283 U.S. 553, 75 L.Ed. 1264. 

13. Fla.—Cahoon v. Smith, 128 So. 
632, 99 Fla. 1174, reversed on other 
■grounds Smith v. Cahoon, 61 S.Ct. 
'582, 283 U.S. 653, 75 L.Ed. 12i64. 

14. Wis.—State v. Public Service 
Commission of Wisconsin, 242 X. 
W. 668, 207 Wis. 664. 

15. Miss.—State ex rel. Rice v. City 
Bus Co., 169 So. 774, 176 Miss, 597, 
appeal dismissed City Bus Co. v. 
State of Mississippi, 57 S.Ct. 323, 
299 U.S. 520, 81 L.Ed. 392, appeal 
reinstated and dismissed 57 S.Ct. 
506, 300 U.S. 639, 81 L.Ed. 855. 

16. U.S.—Roadway Express v. Mur¬ 
ray, D.C.Okl., 60 F.2d 293, followed 
in Grolbert v. Oklahoma Tax Com¬ 
mission, 60 F.2d 301. 

17. Cal.—^Bekins Van Lines v. John¬ 
son, 130 P.2d 421, 21 Cal.2d 135— 
Valley Motor Lines v. Riley, 73 
P.2d 288, 23 Cal.App 2d 20S. I 

Idaho.—Garrett Transfer & Storage 
Co. V. Pfost, 33 P.2d 743, 54 Idaho 
576. 

Mont-—^Board of R, R. Com’rs v- 
Aero Mayflower Transit Co., 172 P. 
2d 452, affirmed 68 S.Ct. 167, 332 U. 

6. 49'5, 92 L.Ed. -. 

Tex.—Texas Consol. Transp. Co. v. 

State, Civ.App., 210 S.W.2d 891. 

42 C.J. p 734 notes 83, 91. 


Vehicles engaged in interstate com¬ 
merce see Commerce I 112 h 
Tax in. addition to gross eaniiigs 
tax 

Minn.—State ex rel. Railway Ex¬ 
press Agency v. Holm, 2,‘»5 >T.W. 
297, 209 Minn. 9. 

Specific coustitirtional provisions 
(1) A constiiutional provis»ion ex¬ 
pressly relating to a gross receipts 
tax and relieving motor cam-r.*? 
from other taxer \v£?s controlling 
while It was in effei’t.—Los Angeles 
& West Side Transp. Co. v. Supi-rior 
Court in and for Sacramento Coun¬ 
ty, 295 P. 837, 211 Cal. 411. 

> ' \ suU«"#»ou^*rt **onstitut:onal 

amendment eliminating this provi- 
a.uii lias been appUed and accorded 
effect.—Pacitic Electric Ry. Co. v. 
Department of Motor Vehicles, 4S P. 
2d 657, 4 CaL2d ISl. 

18- Idaho.—Smallwood v. Jeter, 244 
P. 149, 42 Idaho 1G9. 

19. Idaho.—Smallwood v. Jeter, su¬ 
pra. 

42 C.J. p 734 note S5. 

20. Idaho.—Smallwood v. Jeter, su¬ 
pra. 

21. Idaho.—Smallwood v. Jeter, su¬ 
pra. , 

1 

22. Idaho.—Smallwood v. Jeter, su¬ 
pra. 

23. Ariz.—Claypool v. Lightning De¬ 
livery Co., 299 P. 126. 3S Ariz. 262. 

Va.—Savage v. Commonwealth ex 
rel. State Corp. Commission, 45 S. 
E.2d 313, 186 Va. 1012. 

42 C.J. p 734 note 89. 

Nature and purpose of motor vehicle 


license f'=‘es and taxes generally 
s»^t* supra I 136 a. 

IXL California 

(1) Under pr*or constitutional and 
statutory provisions a gros.«5 Tfceipts 
tax vras a property tr.x.—People v. 
Duntley, 17 P.2d 715. 217 Cal. 150— 

Motor Lines v. Riley, 73 P.2d 
2SS, 23 Cal.App.2d 205. 

(2) The tax under subsequent laws 
is a charge for the use of the high- 
w^ays and compensation thert-for.— 
Valley Motor Lines v. Riley, supra. 

(3) While the tax imposed by a 
subsequent statute is not, strictly 
speaking, a so-called “in lieu tax,’* it 
may be considered in the nature of an 

I In lisu tax, in view of the statutory 
provisions limiting the total taxes 
payable on property usable in the 
j business of transportation, including 
! license taxes, to five per cent of 
j gross receipts from operation.—Be- 
j kins Van Lines v. Johnson, 130 P.2d 
1 421, 21 Cal.2d 135. 

I 24- U.S.—Johnson Transfer & 

Freight Lines v. Perry, D.C.Ga., 47 
F.2d yi'U—Sanger v. Lukens, D C. 
Idaho, 24 F.2d 226, reversed on 
other grounds, C.C.A., 26 P.2d 855 
—Deppman v. l^Iurray, D.C.Wash., 
5 F.Supp. 661. 

Idaho.—Smallwood v. Jeter, 244 P. 
149, 42 Idaho 169. 

25. Cal.—^Bekins Van Lines v. John¬ 
son, 130 P.2d 421. 21 Cal.2d 135— 
Robertson v. Johnson, 131 P.2d 3SS, 
55 CaLApp.2d 610. 

2S. Va.—Savage v. Commonwealth 
ex rel. State Corp. Commission, 45 
S.B.2d 313, 186 Va. 1012. 
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as is specifically provided for by the statute.-*^ 
Hence, in the absence of express statutory provi¬ 
sion therefor, no deduction is to be made from 
gross receipts of that portion of money collected by 
a carrier from patrons which has been paid out by 
him for ferry fares, bridge tolls, or the use of 
another carrier's cquipment.^9 Gross receipts or 
gross earnings include compensation received for 
transportations® and for services and activities 
which are accessorial and directly related to, and 
connected with, transportation, such as loading, un¬ 
loading, picking up and delivering ;Si and, while the 
statute imposing the tax does not apply to receipts 
from a separate and independent business, disassoci¬ 
ated from transportation, in which the carrier may 
be engaged, S2 he is not in a position to obtain ex¬ 
emption of receipts from services not associated 
with transportation where he has failed properly to 
segregate the portion of gross receipts received for 
such services.32 

Particular statutes may be applicable to a com¬ 
mon carrier for compensation, although he does not 
have a certificate of public convenience and neccs- 
sity,3^ or to a company engaged in carrying passen¬ 
gers or property for hire, although it is not a com¬ 
mon carrier,*35 but a statute does not apply to a 

27. Cal.—Robertson v. Johnson, 131 
P.2d 38S, 155 Cal.App.2d i610—Pa¬ 
cific Greyhound Lines v. Johnson, 

129 P.2d 32, '54 Cal.App.2d 297. 

28. Cal.—Pacific Greyhound Lines v. 

Johnson, supra. 

Va.—Peninsula Transit Corporation 
V. Commonwealth, 183 S.E. 446, 165 
Va. 614. 

29. Va,—Savage v. Commonwealth 
ex rel. State Corp Commission, 45 
S.B.2d 313, 186 Va. 1012. 

30. Cal.—Robertson v. Johnson, 131 
P.2d 388, 55 CalApp.2d 610. 

Or.—Consolidated Freightways v. 

Flagg, 176 P.'2d 239, ISO Or. 442, 
rehearing: denied 177 P.2d 422, 180 
Or. 442. 

Pa.—Commonwealth v. Brink’s Inc., 

30 A.2d 128, 346 Pa. '296. 

SeliveTy of new automobile under its 
own power 

Cal.—Robertson v. Johnson, 131 P.2d 
388, 55 Cal.App.2d 610. 

31. Cal.—^Beklns Van Lines v. John¬ 
son, 130 P.2d 421, '21 Cal.2d 135. 

Or.—Consolidated Freightways v. 

Flagg, 176 P.2d 239, 180 Or. 442, re¬ 
hearing denied 177 P.2d 422, 180 Or. 

442. 

pa.—Commonwealth v. Brink’s, Inc., 

30 A.2d 128, 346 Pa. 296. 

Activities preparatory to loading and 
unloading 

Cal.—^Bekins Van Lines v. Johnson, 

130 P.2d 421, 21 Cal.2d 135. 


person who leases and hires motor trucks or equip¬ 
ment to carriers and does not himself operate, or 
cause to be operated, vehicles transporting property 
for compensation.36 

^'Gross operating revenue,” as used in a statute of 
this nature, is confined to gross revenue derived 
from operations in the state but, where it is not 
provided otherwise, ''public highways” of the state 
or commonwealth, as used in the statute, include 
city streets ;38 under the facts of particular cas¬ 
es, statutory exceptions of receipts from operation 
exclusively within incorporated cities or towns^® 
or on streets maintained exclusively by a city or 
town^® may not be applicable; and a statute has 
been held not to limit gross receipts to those earned 
on a public highway.'^i 

Repeal of statute. Where two statutes operating 
on the same class of persons and corporations, and 
relating to a tax for the same purpose and payable 
to the same officer, prescribe different percents of 
gross earnings as the tax to be levied on the busi¬ 
ness of each person or corporation operating a mo¬ 
tor vehicle for compensation, they are in irrecon¬ 
cilable conflict, so that the later enacted one impli¬ 
edly repeals the earlier one, even though both were 
enacted at the same session of the legislature.'*^ 

TTuder former laws it was essential 
to the liability of a person for a 
gross receipts highway transporta¬ 
tion tax that he be a common car¬ 
rier and operate between fixed termi¬ 
ni or over a regular route.—People 
V. Duntley, 17 P.2d 715, 217 Cal. 150. 

36. Tex,—^Harrington v. Cobb, Civ. 
App., 18'5 iS.W.2d 133, affirmed 190 
SW.2d 709, 144 Tex 360, 172 A.L. 
R. 837.’ 

37. Mont.—^Board of R. R. Com’rs v. 

Aero Mayflower Transit Co., 17'2 P. 
2d 452, affirmed 68 S.Ct. 167, 332 
US. 49'5, 92 L.Ed - 

38. Cal —B. & H. Transportation Co. 
V. Johnson, 10 P.'2d '506, 1'22 Cal. 
App. 451. 

Pa.—Commonwealth v. Brink’s, Inc., 
30 A.2d 128, 3416 Pa. 296. 

39. Cal.—Bekms Van Lines v. John¬ 
son, 130 P.2d 421, i21 Cal.'2d 135. 

40. Va.—Savage v. Commonwealth 
ex rel. State Corp. Commission, 45 
.SE.2d 313, 186 Va. 1012. 

Where state contributes to main¬ 
tenance, the statutory exception does 
not apply although the streets are 
physically maintained hy cities and 
towns.—Savage, v. Commonwealth ex 
rel. State Corp. Commission, supra. 

41. Ariz.—^Winkler Trucking Co. v. 
McAhren, 133 P.2d 757, 60 Ariz. 
225. 

42. Ark.—Merchants’ Transfer & 


Waiting periods 

Amounts paid by army to motor 
freight common carrier engaged to 
transport supplies at flat hourly rate, 
for periods during which trucks 
stood idle awaiting loading or in¬ 
structions from army for future 
movement constituted part of ear¬ 
ner's gross earnings for transporta¬ 
tion subject to gross earnings taxa¬ 
tion as such.—Consolidated Freight- 
ways V. Flagg, 176 P.2d 239, ISO Or. I 
443, rehearing denied 1'77 P.2d 422, 
180 Or. 442. 

Receipts from leasing of advertising 
space 

N.Y.—'City of Kew York v. Fifth Ave. 
Coach Co., 158 N.Y.S. '750, 95 Misc. 
3616. 

32. Ariz.—Claypool v. Lightning De¬ 
livery Co., 299 P. 126, 38 Ariz. 
'262. 

Cal.—Bekins Van Lines v. Johnson, 
130 P.2d 421, 21 Cal.2d 135. 

33. Pa—Commonwealth v. Brink’s, 
Inc., 30 A.2d 128, 346 Pa. 296. 
Gruess, or formula not based on fig- 

uresi IS not sufficient.—Common¬ 
wealth V. Brink’s, Inc., supra. 

34. Ariz —^Claypool v. Lightning De¬ 
livery Co., '299 P. 126, 38 Ariz. 262. 

35. Pa.—Commonwealth v. Brink’s, 
Inc., 30 A.2d 128, 346 Pa. 296. 

Armored truck company 
Pa.—'Commonwealth v. Brink’s, Inc., 
supra. 
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Imposition by mwiicipality. A city ordinanc::: ire- J 
posing a gross receipts tax for the privilege -si op- “ 
erating taxicabs on the city streets is invalid where 
it is within the scope of a statutory prohibition in 
force at the time.43 Under a municipal franchise ; 
expressly so providing, gross receipts include, for 
taxation purposes, receipts from chartered busses;-* , 
and, where the franchise defines ‘‘gross receipts'’ as 
including revenue from advertising in busses, the 
entire receipts of an advertising company, rather 
than the amount received by the carrier from the 
advertising company, are included where the com¬ 
pany is a “dummy” corporation acting for the car¬ 
rier and rights were transferred to it with-»ut com¬ 
pliance with conditions specified in the franchise. 

§ 142. Payment or Collection; Refund | 

a. Payment or collection 1 

b. Refund or recovery back 1 

a. Payment or Collection \ 

(1) In general 

(2) Penalty for delinquency 

(3) Lien 

(4) Actions or proceedings j 

(1) In General | 

The terms of a valid statute requiring payment of a | 
fee or tax for the operation of a motor vehicle upon the I 
public highways are controlling as to the officer, board, 
or commission to whom or to which the fee op tax is 
to be paid, as well as to the time at which payment is 
to be made. 




the legis- 
r; djt'crrr/Iue the terms 
: the jrutirr. of 

; ii'.z CT tnj calc lor 


r.vment au'l "estiuu r. c:rteiu h^r.rtmmt or 

omcer uhh luth .r::y fj c.-hec:/-' such f,rwS :^r lux- 
ijs have bj.u h-id net unc:.:.i:::uti. urn. Whether 
the f jes jr tiues may and &h .uM be paid t-j, ?.nd 
tne ctmm.is'si jt.er jiict'^r 
the reciittar of motor vchic’cS/’^ the racr 

of revenut.-.^- sheriffs,’^" c-ur.ty tax cohi-ctors,*'* or 
other oificer, board, or corr.ntis^ion'"’^ depends --n the 
terms of the statute in f.^rce at the time. As be- 
t\''een different c-jur.ties or cfncers thereof, the situs 
of a mttor vehicle for licence or registration fee 
purposes is in the county cf its owner’s actual res¬ 
idence or domicile;'^® and it is unlawful for an offi¬ 
cer of one Cejunty to collect registration fees from 
motor vehicle owners residing in the state but not 
in that county.^" It is not Permissible f jr an officer 
or department to collect a fee not authorized by 
latv.s^ A city is not estopped by any prior comidi- 
ance or laxity in collecting franchise taxes.^^ 


As properly construed, statutes fixing the time 
when the tax or foe shall be paid,*^*^ or, if not paid, 
w’hen the person liable therefor shall he deemed de¬ 
linquent,®^ are accorded effect. The payment of the 
required license or registration fee when due is es¬ 
sential to the right of the owner of a motor vehicle 
to register his car arid obtain a license and license 
plates to operate it upon the public highways;®- 


Warehouse Co. v. Gates, ’21 S.W.2d 
406, ISO Ark. 96. 

43. Tex.—Boone v. City of Tyler, 
Civ.App., 21T S.W.2d 761—City of 
Corpus Christi v. Crow, Civ.App., 
204 S.W.2d 678, reformed on other 
grounds, Sup., ‘209 S.W.2d 922. 

44. N.Y.—Third Ave. Transit Corp. 
V. City of New York, 64 N.Y.S-2d 
492, 183 Misc. 1027, affirmed 62 N. 
Y.S2d 872, 270 App.Div. 9S3, mo¬ 
tion denied 69 N.E.2d 566, 296 N.Y. 
1062. 

45. N.Y.—Third Ave. Transit Corp. 
V. City of New York, supra. 

46 . Fla.—McLiin v. Florida Automo¬ 
bile Owner’s Protective Ass’n, 141 
So. 147, 105 Fla. 169. 

47. Fla.—McLin v. Florida Automo¬ 
bile Owner’s Protective Ass’n, su¬ 
pra. 

48. Wyo.—^Public Service Commis¬ 
sion of Wyoming v. Grimshaw, 53 
P.2d 1, 49 Wyo. 158, 109 A.Li.R. 534. 

49. Wyo.—Public Service Commis¬ 
sion of Wyoming v. Grimshaw, su¬ 
pra. 

42 C.J. p 734 note 94 [a]. 

50. Ohio.—^State ex rel. Stubbs v. 


Wallace, 42 N.E.2*1 S93. 140 Ohio St. ’ 
160. 

51. Ohio.—State ex rel. Stubbs v. 
Wallace, supra, 

52. Ark.—Curlin v. Watson, 61 S.W.: 

2d 701, 1S7 Ark. CSo. ’ 

53. Ark.—Curlin v, Watson, supra— 
2bIcGinnis v. Gailey, 29 S S.W. 335, i 
174 Ark. 1062. 

54. Tex—State v. Glass, Civ.App., 
167 S.W.2d 296, error refused 170 
S.W.2d 470, 141 Tex, S3—^ilill.r v. 
Foard County, Civ.App., 59 S-W.2d 
277. 

55. N.M.—Lord v. Gallegos, 126 P.2d 
290, 46 N.M. 221. 

58. Mont,—Valley County v. Thom¬ 
as, 97 P.2a 345, lOD Mont. 345. 

57. Tex.—Miller v. Foard County 
Civ.App., 59 S,W.2d 277. 

58. U.S—^Roadway Express v. Mur¬ 
ray, D.C.Okl., 60 F.2d 293, followed 
in Grolbert v. Oklahoma Tax Com¬ 
mission, 60 F,2d 301. 

Repeal of statutes 

Unpaid license taxes were collect¬ 
able by state against transportation 

companies operating as common car¬ 
riers, notwithstanding repeal of atat- 
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utes before action, in view of consti¬ 
tutional amendment containing same 
system, as regards such earners; but 
unpaid gross receipts license taxes 
were not collectable by state against 
contract carriers not included in con¬ 
stitutional amendment—Los Angeles 
& West Side Transp. Co. v. Superior 
Court in and for Sacramento County, 
295 P. 837, 211 Cal. 411. 

59. N.Y.—Third Ave. Transit Corp. 
V. Cit3' of New York, 54 N.Y.S.2d 
492. 1S3 Misc. 1027, affirmed 62 N. 
Y.S.2d S72, 270 App.Div. 9S3, mo¬ 
tion denied 69 N.E 2d 566, 296 N.T. 
1062. 

60. Miss.—Havens v. McDaris, 122 
So. 494, 154 Miss. 300. 

81. Nev.—Ex parte Iratacable, 30 P. 
2d 2S4, 55 Nev. 263, 

82. Ark.—Cow’an v. State, 387 S.W. 
201 171 ‘\rk. 1018. 

42 C.J. p 734 note 93. 

7ees to be paid, under particulaz 
statutes, before issuaxLce of li¬ 
cense 

(1> Citation fee, provid<>d the ci¬ 
tation nas been properly issued and 
served so as to entitle the license in¬ 
spector to the fee.—Henry v. Dren- 
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but, where the statute requires the ag-ents of the 
state to deliver to the owners of motor vehicles li¬ 
cense tags and certificates of ownership at the time 
the fees or taxes are paid, such owners are not re¬ 
quired to pay these fees or taxes until it is possible 
for them to secure the license and indicia of own- 
ership.®3 Under a statute making the surrender -of 
the unexpired license plate or plates issued for a 
vehicle a condition precedent to the issuance of a 
certificate of junk entitling the person to whom it 
is issued to dismantle or wreck the vehicle, it is not 
improper to refuse to issue the certificate until ap¬ 
plicant pays the registration and license fees and 
penalties for the current year, which have not pre¬ 
viously been paid.®^ 

In case of sale or exchange. Although he in fact 
uses but one car at a time, an owner may be re¬ 
quired to pay an additional registration fee each 
time he disposes of one car and obtains another, 
or exchanges or trades one car for another,®® or 
purchases another car in place of one destroyed or 
stolen;®'^ and such a requirement has been held 
not invalid as discriminatory or violative of any 
constitutional provision.®® The purchaser must pay 
a new license tax for operating the car for the cur¬ 
rent year®9 and cannot avail himself of the pay¬ 
ment of the license tax for that year by his seller.^® 

Payment for all or part of year. Under some 
statutes, which have been held valid,the owner 
is required to pay the entire fee or tax for the cal¬ 
endar year if he becomes owner before a specified 
date, "^2 even though he does not use the automo¬ 
bile upon a public road or street until later,73 but 
only for a proportionate part of the year if he be¬ 
comes owner after such datc.''^ So also, an ordi¬ 
nance requiring the payment of all or one half of 


the yearly license fee for operating a taxicab ac¬ 
cordingly as the license is obtained before or after 
a specified date has been held valid but it has 
also been held that an ordinance is not invalid 
which requires a motorbus operator commencing 
business in the latter part of a year to pay the full 
yearly license fee,"^® and that it is not improper for 
a commission to refuse to renew a freight carrier’s 
permit without payment of a fee for a year, not¬ 
withstanding a repeal of the statute requiring the 
permit would take effect one month after the ex¬ 
piration of the permit sought to be renewed.'^'^ 

A constitutional or statutory provision changing 
the kind or rate of taxes payable for transportation 
of persons or property for hire by motor vehicles 
has been construed not to permit transportation 
for hire during the remainder of the year without 
paying taxes for the privilege,but rather to re¬ 
quire a proportionate payment, for the remainder 
of the year, under the new law,'^9 or, in case the 
new law is a constitutional amendment not imme¬ 
diately operative on the subject matter thereof, for 
the remainder of the year under the old law.®® Al¬ 
so, a corporate m-otor carrier which changes its busi¬ 
ness so as to become subject to a new kind of tax 
and exempt from the tax to which it was previous¬ 
ly subject has been held required to pay the prior 
tax for the year in which the change is made.®^ 

Payment by check, when authorized by statute, is 
a conditional payment ;®2 and, on the check being 
honored, the payment relates back to the receipt 
of the check.®2 Where the state highway commis¬ 
sion has no authority to receive anything but mon¬ 
ey in payment, no agreement by it to accept cash¬ 
ier’s checks and personal certified checks can bind 
the state.®^ 


nen Motor Car Co., 180 So. 563, 235 
Ala. 559. 

(2) Seating fee, constituting an 
additional registration fee.—Lowery 
V. English, Tex.Civ.App., 299 S.W. 
47S. 

(3) Pee of deputy registrar, in ad¬ 
dition to license fee.—State ex rel. 
Bracken v. Weber, App, 31 NE2d 
117, affirmed 24 IST.E.Sd 446. 136 Ohio 
St. 140. 

63, Miss.—^Boyd v. Coleman, 111 So 
600, 146 Miss. 449. 

64, Cal.—Simon v. Mattson, 112 P. 
2d 692, 44 CalApp.2d 442. 

■65, Utah.—Bleon y. Emery, 209 P. 
'627, 60 Utah 582. 

66. Utah.—Bleon v. Emery, supra 

67, Utah.—Bleon v. Emery, supra. 


68, Utah.—Bleon v. Emery, supra. 

42 C.J. p 734 note 1. 

69, Ala.—^Foshee v State, 72 So. 685, 
15 Ala App. 113. 

70, Ala—Foshee v. State, supia. 

71, Minn.—Dohs v Holm, 189 N W. 
418, 152 Minn 529. 

42 C.J p 734 note 5. 

72, Minn.—^Dohs v. Holm, supra. 

73, Miss.—Havens v, McDaris, 122 
So. 494, 154 Miss. 300. 

74, Minn.—Dohs v. Holm, 189 N.W 
418, 152 Minn. 529. 

75, N.T.—United Taxicab Board of 
Trade v. City of New York, 270 N. 
Y.S. 263. 150 Misc. 636. 

76, Ky.—Northern Kentucky 

Transp. Co. v. Bellevue, 285 S.W. 
241, 215 Ky. 514. 

77, Mich.—Hunt v. Michigan Public 
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Utilities Commission, 251 N.W. 348, 
265 Mich. 241. 

78, Cal.—People v. Borderland Ex¬ 
press, 24 P.2d 823, 218 Cal. 680. 

Ky.—Green v. Moore, 135 S.W.2d 682, 
281 Ky. 305. 

79, Ky.—Green v. Moore, supra. 

80, Cal.—People v. Borderland Ex¬ 
press, 24 P.2d 823, 218 Cal. 680— 
People V. Webb Bros., 34 P.2d 175, 
139 Cal.App. 334. 

81, Tex.—Texas Consol. Transp. Co. 
V. State, Civ App., 210 S.W.2d 891. 

82, Cal.—Cantlay & Tanzola v. In¬ 
gels, 88 P 2d 141, 31 Cal App 2d 553. 

83, Cal.—Cantlay & Tanzola v. In¬ 
gels, supra. 

84, S.C.—Baker v. State Highway 
Department, 165 S.E 197, 166 S.C. 
481. 
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(2) Penalty for Delinquency 

A statute imposing a penalty for failure to pay a mo¬ 
tor vehicle license fee or tax within the time provided 
by law must be strictly construed. 

A statute imposing a penalty for failure to pay a 
motor vehicle license fee or tax within the time 
provided by law is valid^o ^nd will be accorded ef¬ 
fect in cases within its terms but, being penal in 
nature, it must be strictly construed.®’^ An owner 
of a private, pleasure automobile is not subject to a 
penalty imposed under a statute relating to occupa¬ 
tion taxes.®® 

A later statute intended as a substitute for, and 
a revision of the whole subject matter of, an earlier 
act relating to penalties due from delinquent auto¬ 
mobile owners operates as a repeal of the earlier 
provision, although it contains no express words to 
that effect,®^ 

(3) Lien 

Under statutes so providing, fees and taxes owing by 
a motor carrier are a lien on his property. 

Under some statutes, which have been held not 
unconstitutional,^® fees and taxes owing by a mo¬ 
tor carrier are a lien on his property and such 
a lien has precedence over a conditional sales con¬ 
tract lien of a seller of a motor vehicle delivered 
to, and used by, the purchaser in his business as a 
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carrier:^- hut it h ‘11, the cc-ndi- 

* ’uyer of a motor trucl; is th:j otvncr of the 

trttch f.T the of th:; statute imocsin:^ *hc 

lien/'" thrOt the only prtoerty ir.tercst to which the 
\ lien attaches is his contrariadt: to acquire title 
■ by perf.rmanc'.; of th:* terms of the conditional 
; sales contract,"''* and where the truck is lawfully 
' rep.isses'-ed jy the seller before i: is seized under a 
. tax warrant, the luy-r has no property interest 
therein subject to the A statute relating to 

ad valorem taxes gives the state no lien for license 
j taxes.®® 

(4) Actions or Proceedings 

(a; For collection or enforcement 
(b) To enjuin collection or enforcement 

j (a) For Collection or Enforcement 

j Unpaid fees or taxes for the operation of a motor 
! vehicle, as well as a statutory penalty for delinquency 
^ In payment, may be recovered, or a statutory lien there¬ 
for may be enforced, by suit; and under some stat- 
! utes the vehicle may be seized and impounded. 

i A suit to recover unpaiu fees or taxes for the op- 
^ eration of a motor vehicle, or to enforce a lien for 
i srxh fees or taxes, or to recover a penalty for de- 
I linquency in payment, may be maintained®" in a 
I court possessing the requisite jurisdiction;®® and, 
[ on sufiicient pleadings®® and evidence,! recovery 


85. Fla.—^McLiin v. Florida Automo¬ 
bile Owner's Protective Ass’n, 141 
So 147, 105 Fla. 169. 

Penalty for operation of motor ve¬ 
hicle not legally registered or li¬ 
censed see supra § 135. 

86. Ala.—Henry v. Drennen Motor 
Car Co., 180 So. 563, 235 Ala. 5'59. 

Miss.—^Havens v. McDaris, 122 So. 
494, 154 Miss. 300. 

87. Ala.—Stewart v. Gilliland, 121 
So. 3’5. 219 Ala. 32. 

ConstiTLCtion bringing about harsh 

result of enforcing a penalty of dou¬ 
ble the amount of the registration 
fees will be avoided unless no oth¬ 
er reasonable construction is pos¬ 
sible; and a person will not be held 
liable for the penalty where there 
was only a slight delay in payment 
due to a mistake by a bank and such 
person promptly made his checks 
good on receiving information of the 
mistake.—Cantlay & Tanzola v. In¬ 
gels, 88 P.2d 141, 31 Cal.App.2d 653. 

88. Ky.—^Atterbury v. Waldeck, 270 
S.W. 45, 207 Ky. 818. 

89. Ala.—Stewart v. Gilliland, 121 
So. 35, 219 Ala. 32. 

90. Wyo.—Public Service Commis¬ 
sion of Wyoming v. Grimshaw, 63 
P.2d 1, 49 Wyo. 158, 109 A.L.R. 534. 

91. La.— White Co. v. Hammond 


Stage Lines, 15S So. 353, ISO La. 
962. 

92. Kan.—Freuhauf Trailt-r Co. v. I 
State Corporation Commission, 87 * 
P.2d 641, 149 Kan. 4S5. 

93. Iowa.—Universal Credit Co. v. 
Mamminga, 243 N.W. 513, 214 Iowa 
1135. 

94. Iowa.—^Universal Credit Co. v. 
Mamminga, supra. 

95- Iowa.—^Universal Credit Co. v. 
Mamminga, supra. 

96. Ala.—^Henry v. Drennen Motor 
Car Co., ISO So. 5'63, 235 Ala. 659. 

97. Ohio.—State ex rel. Stuibs v. 
Wallace, 42 X.E.2d 893, 140 Ohio 
St. 166. 

98- Cal.—Los Angeles & West Side I 
Transp. Co. v. Superior Court in J 
and for Sacramento County, 295 P. 
837, 211 Cal. 411. 

Chaacery courts have jurisdiction, 
even though not specifically con¬ 
ferred by statutes, to enforce statu¬ 
tory lien on motor vehicle for pay¬ 
ment of privilege tax.—^Alabama 
Highway Express Co. v. Hempstead, 
195 So. 493, 1S8 Miss. 475. 

99. Miss.—State ex rel. Rice v. Eng¬ 
lish, 21 So.2d 811, 198 Miss. 170. 
Conuterclaim. 

Where no objection "was made to 
filing of counterclaim for fees in an 

463 


action by a motor carrier to enjoin a 
commission from revoking the car¬ 
rier's permit, the state is entitled to 
judgment for license fees accumu¬ 
lating subsequent to granting of 
I temporary restraining order, even 
though it is doubtful whether claim 
! for fees arose out of transaction 
which was subject matter of injunc¬ 
tion suit.—Eichhoiz v. Hargus, D.C. 
Mo., 23 F.Supp. 587, affirmed Eich- 
hoiz V. Public Service Commission of 
State of Missouri, 59 S.Ct. 632, 306 
U.S. 26S, 622. S3 L.Ed. 641. 

Complaint of officer seekiug recov¬ 
ery of penalty due h.m for per¬ 
formance of certain statutory duties 
is demurrable where it fails to show 
performance of such duties.—Stew¬ 
art V. Gilliland, 121 So. 35, 219 Ala. 
32. 

1- Mo.—Appleton City v. Graham, 

54 S.W.2d 434, 227 Mo.App. 503. 
Presumptions 

(1) Fact that town had granted 
no permit did not preclude presump¬ 
tion, arising from operation of bus in 
the town for a long period of time 
without objection, that bus was op¬ 
erated with town's consent, entitling 
town to franchise tax.—Town of 
Guttenberg in Hudson County v. 
Benjamin, 139 A. 823, 6 N.J.Misc. 
42. 
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may “be had.2 Where the action is tried before a 
jury, questions of fact are for the jury^ under prop¬ 
er instructions by the court.^ 

Seizure of vehicle. Under statute an officer may 
have a right to seize and impound a motor vehicle 
pending the necessary legal proceedings to enforce 
payment of a tax,^ and the statute contemplates 
enforcement of a lien for the tax by judicial pro¬ 
ceedings begun and prosecuted by the officer seiz¬ 
ing the vehiclebut he has no right to hold the 
vehicle indefinitely without taking legal steps to 
enforce payment;"^ and a statute authorizing the 
sheriff to seize and sell the vehicle without inquiry 
and notice is void.^ The interest of a conditional 
vendee of the vehicle is subject to attachment un¬ 
der execution for the tax.® 

Acts or proceedings of commission. Under a 
statute or franchise and the facts of the particular 
case, the action^® or lack of actional by a board or 
commission may preclude the successful mainte¬ 
nance of a suit by the state or territory or an officer 


thereof for a tax or fee; but findings of a board 
as to facts essential to its jurisdiction are review- 
able.i2 If a commission issues a license without 
immediate payment of fees, payment should be en¬ 
forced within a reasonable time.^® Under some 
statutes proceedings for the recovery of a tax or 
penalty are conducted in the first instance before a 
commission and an appeal lies, as of right, from 

the judgment of the commission.^S 

(b) To Enjoin Collection or Enforcement 

Enforcement of a statute or ordinance requiring the 
payment of a fee or tax for the operation of a motor ve¬ 
hicle may be enjoined in a proper case. 

Unless its issuance is prohibited by statute,an 
injunction restraining the collection of a fee or tax, 
or the enforcement of the statute or ordinance im¬ 
posing the fee or tax, for the operation of a motor 
vehicle may be issued on the ground that the statute 
or ordinance is invalid^^ .qi* that the operation of 
plaintiff’s vehicles is exempt from, or not subject to, 
the fee, or tax,^S provided plaintiff has no plain, ad- 


(2) Court cannot assume subter¬ 
fuge on part of hig-hway motor car¬ 
riers, not holding themselves out as 
common carriers, so as to hold them 
common carriers subject to gross re¬ 
ceipts highway transportation tax,— 
People V. Lang Transp. Co., 17 P.2d 
721, 217 Cal. 166. 

Defendant has burden of proving ex¬ 
emption 

N J.—Town of Guttenberg in Hudson 
County V, Benjamin, 139 A. 823, 6 
N.J.Misc. 42. 

Pa.—'Commonwealth v. Brink’s, Inc., 
30 A.2d 128, 346 Pa. 296. 

2. Mont — State ex rel. Board of R. 
R. Com'rs v. District Court of Sec¬ 
ond Judicial Dist. of Montana in 
and for 'Silver Bow County, 175 P. 
2d 173. 

Amount of judgment 
Where tax judgment included the 
recovery of fifty dollars under stat¬ 
ute imposing fifty dollars occupation 
tax for quarter of year when busi¬ 
ness is begun after first day of quar¬ 
ter and a ten per cent penalty for 
failure to pay tax timely, but state 
confessed error as to both of such 
items, they would be deducted from 
the judgment.—Texas Consol. 

Transp. Co. v. State, Tex.Civ.App., 
210 S.W.'2d 891. 

3. Mo.—^Appleton City v. Graham, 
54 S.W.2d 434, 227 Mo App. 503. 

4. Mo.—^Appfeton City v. Graham, 
supra. 

5. Miss.—Price v. Haney, 169 So. 
832, 176 Miss. 471—^Price v. Haney, 
1163 So. 684, 174 Miss. 1'76, sug¬ 
gestion of error overruled 164 So. 
690, 174 Miss. 176. 


In replevin for truck which was 
held by state highway patrolman on 
discovery that plaintiff was haul¬ 
ing load exceeding that allowed by 
privilege tax paid by plaintiff, bur¬ 
den was on plaintiff to show special 
permit, if one existed.—Price v. 
Haney, 163 So. 684, 174 Miss. 176, 
suggestion of error overruled 164 So. 
690, 174 Miss. 176. 

6. Miss —^Alabama Highway Ex¬ 
press Co. V. Hempstead, 195 So. 
493, 188 Miss. 475. 

Section of statute dealing only 
with criminal prosecutions does not 
provide an adequate and exclusive 
remedy.—Alabama Highway Express 
Co. V. Hempstead, supra. 

7. Miss.—^Price v. Haney, 1'63 So. 
684, 174 Miss. 176, suggestion of 
error overruled 164 So. 590, 174 
Miss. 176. 

8. Miss.—^Holloway v, Jordan, 154 
So. 340, 170 Miss. 99. 

9. Ark.—Roachell v. Gates, 47 S.W. 
2d 35, 185 Ark. 350. 

10. Commission’s findings that de¬ 
fendants are not common carriers 
are conclusive in state's proceeding 
for gross receipts highway trans¬ 
portation tax upon showing that op¬ 
erators’ status remains unchanged. 
—People V. Lang Transp. Co., 17 P. 
2d 721, 217 Cal. 16'6. 

11. U.'S.—^White Star Bus Line v. 
People of Puerto Rico, C.C.A.Puer- 
to Rico, 75 F.2d 889, certiorari de¬ 
nied People of Puerto Rico v. 
White Star Bus Line, 56 S.Ct. 123, 
296 U.S. '606, 80 L.Ed. 430. 
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12. Cal.—People Vw Lang Transp. 
Co., 17 P.2d 721, 217 Cal. 166. 

13. Mich.—People ex rel. Clardy v. 
Balch, 255 N.W. 762, 268 Mich. 196. 

14. Va.—Mason & Dixon Lines v. 
Commonwealth, 41 S.B.2d 16, 18'5 
Va. ,877, certiorari denied 67 S.Ct. 
1190, 331 U.S. 807, 91 L Ed. 1828. 

15. Va.—Savage v. Commonwealth 
ex rel. State Corp. Commission, 45 
S.E.2d 313, 186 Va. 1012. 

Evidence and findings accepted as 
correct 

(1) On appeal from final order of 
commission, supreme court of appeal 
accepted as true figures furnished by 
first assistant assessor of commis¬ 
sion where carrier introduced no 
evidence to contradict such figures.— 
Mason & Dixon Lines, Inc., v. Com¬ 
monwealth, 41 S.B.2d 16, 185 Va. 877, 
certiorari denied ‘67 S.Ct. 1190, 331 
US. 807, 91 L.Ed. 1828. 

(2) Also, a finding of the commis¬ 
sion was treated as correct, where 
knowledge of error, if any, was in 
carrier, and carrier kept silent.— 
Mason & Dixon Lines, Inc, v. Com¬ 
monwealth, supra. 

16. S.D.—Holdcroft v. Murphy, 283 
N.W. 860, 66 S.D. 388. 

17. Iowa.—Solberg v. Davenport, 
232 N.W. 47'7, '211 Iowa 612 

N.'C.—C. D. Kenny Co. v. Town of 
Brevard, 7 S.E 2d 642, 217 N.C. 
269. 

42 C.J. p 662 note 9. 

18. Ga.—'City of Waycross v. Bell, 
149 S.E. 641, 169 Ga. '57. 

Tex.—Bean v. Reeves, Civ.App., 77 
S.W.2d 737. 
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equate, and complete leg-al remedyio or a multiplic¬ 
ity of suits would be necessary to test the val::'ity 
of the fee or tax otherwise than by an injunction 
suit,20 and provided further that there is such an 
invasion of property rights as to warrant an in¬ 
junction,21 and the pleadings22 and evidence-^ in 
the particular case are sufficient. A claim of a mo¬ 
tor vehicle commissioner that he cannot be sued 
because the challenged statute imposes no duties of 
enforcement on him is without merit where the 
statute directs him to require from a person subject 
to the act a prescribed fee, as vrell as certain in¬ 
formation, and makes the payment of the fee and 
furnishing of the information necessary to avoid a 



b. Eefuncl or Secovery Back 

Crd^nsri'.y, a fee or tax paid for tlhe operation of ^ 
motor vehioie ir.ay not be recovered took where it was a 
lesrJ fee or tax and pEaint^ff was i.’abje the-efor, or 
where it was paid vcluntarily and without compuSsion. 

The proper remedy of a person who claims that 
he is improperly made to pay a fee or tax for the 
operation of a m:tor vehicle is to pay the tax under 
protest and sue for a recovery thereof.^^ Fees or 


19. U.S.—Roadway Express v. Mur¬ 
ray, D.C Okl., 60 F.2d 293, followed 
in Grolbert v. Oklahoma Tax Com¬ 
mission, 60 F.2d 301—^Nutt v. El- 
lerbe, D.C.S.C , 56 P.2d 1058—^Aero- 
May flower Transit Co. v. Grosjean. 
D.C.La., 3 F.Supp. 527, appeal dis¬ 
missed Aero Mayflower Transit Co. 
V. Conway, 53 S.Ct. 4, 287 U.S. 671, 
77 L.Ed. 5i79. 

Ga.—Walnut Transfer & Storage Co. 
V. Harrison, 19t6 S.E. 432, 185 Ga. 
720. 

Miss.—^Price v. Haney, 169 So. 832, 
176 Miss. 471. 

S.D.—Holdcroft v. Murphy, 283 N.W. 
860, 66 S.D. 388. 

Stdt to enjoin criminal prosecution 
It has been held, in a suit by mo¬ 
tor carriers to enjoin the mayors of 
cities and towns from interfering 
with the business and property of pe¬ 
titioners by the institution of crim¬ 
inal prosecutions against them, their 
agents and employees, for failure to 
pay license taxes required by mu¬ 
nicipal ordinances, that the failur* 
of motor carriers to pay license tax 
under protest and resort to legal 
actions to recover the amount paid 
does not preclude equitable relief.— 
Southern Fruit Co. v. Porter, 199 S.E. 
537, 188 S.C. 422. 

20. U.S.—Roadway Express v. Mur¬ 
ray, D.C.Okl., 60 F.2d 293, fol¬ 
lowed in Grolbert v. Oklahoma Tax 
Commission, 60 F.2d 301. 

Ind.—^City of Gary v. Gary Ware¬ 
house Co., 57 N.E.2d 767, 223 Ind. 
82, 156 A.L.R. 315. 

21. Ga.—^Walnut Transfer & Stor¬ 
age Co. V. Harrison, 196 S.E. 432, 
185 Ga. 720. 

Ind.—City of Gary v. Gary Ware¬ 
house Co., '57 N.E.2d 767, 223 Ind. 
82. 156 A.L.R. 315. 

42 C.J. p 662 note 9. 

Board of trade 

An action for an injunction may 
not be maintained by a taxicab 
board of trade even though its mem¬ 
bership includes the licensees, own¬ 
ers, and operators of a con.siderable 
number of taxicabs.—^United Taxicab 

60 C.J.S.—30 


Board of Trade v. CiTy cf X^'W Tork, 
270 X.T.S. 263. 150 Misc. 605. 

22. U.S.—S'^uthern Coach Corpora¬ 
tion V. Frazier, D.C.Va., 60 F.2d 
504. 

Ark.—Gates v. Reese, 50 S.Vr.2d 236 
1S5 Ark. 883. 

Cal.—Consolidated Rock r-r*vdvi"‘ts Co. 
V. Carter, 129 P.2d 455, 54 CaLApp. 
2d 510. 

Ga.—Brimer v. Jones, 195 S.B. 425, I 
185 Ga. 747—^\;VaInut Transfer & | 
Storage Co. v. Harrison, 106 S.E.; 
432, 185 Ga. 720—^Aero Mayflo’wer ’ 
Transit Co. v. Georgia Public Serv- ' 
ice Commission, 176 S.E. 4S7, 179 . 
Ga. 431, affirmed 55 S.Ct. 709, 295' 

U. S 285, 79 L.Ed. 1435. 

Idaho.—Garrett Transfer & Storage | 
Co. V. Pfost, 33 P.2d 743, 54 Idaho I 
576. I 

Ky.—Rogers v. City of Louisville, j 
176 S.W.2d 3S7, 296 Ky. 23S. 1 

Minn.—McReavy v. Eolm, 206 X.W. I 
943. 166 Mmn. 22. 

N.Y.—^United Taxicab Board of Trade 

V. City of Xew York, 270 X.Y.S. | 
263, 150 Misc. 636. 

Wyo.—^Kenosha Auto Transport Cor- 
. poration v. City of Cheyenne, 100 
P.2d 109, 65 Wyo. 29S. | 

42 C.J. p 666 notes 61-63. ; 

Cross complaiiit to collect tax 
may be set up by defendants in suit 
by motor earners to restrain state 
officials from collecting motor ve-; 

hide tax under statute.—Claypool v. 
Lightning Delivery Co., 299 P. 126, ' 
3S Ariz. 2C2. 

23. U.S.—Brashear Freight Lines v. , 
Public Service Commission of Mis- ; 
souri, D.C.Mo., 23 F.Supp. S65, ap- ' 
peal dismissed Public Serv.oe Com¬ 
mission of Missouri v. Brashear i 
Freight Lines, 59 SCt. 4S0, 3u6 j 
U.S. 204, S3 L.Ed. 1063. n-hearing 
denied Public Service Commission 
of State of Missouri v. Brashear 
Freight Lines, 59 S.Ct. 784, 306 U. 
S. 669, 83 L.Ed. 608. 

Ariz.—Claypool v. Lightning Delivery 
Co.. 299 P. 12C, 38 Ariz. 262. 

Ky.—Daily v. City of Owensboro, 77 
S.W.2d 939. 257 Ky. 2S1. 
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[ X.Y.—United Taxicab Board of Trade 
j V. City of Xew York, 279 X.Y.S. 
2'12. ir.D Misc. 236. 

Flaiatiff has burdea of proving 
K1 1 That fee or tax is unreasonable 
r excessive, 

U.S.—Clark v. Paul Gray, Inc., Cal., 
50 S.Ct. 744, 3G6 U.S. 5S3, S3 L.Ed. 
1091—^Brashear Freight L.nes v. 
Public Service Commission of Mis¬ 
souri, D.C.Mo , 23 F.Supp. S65, ap¬ 
peal dismissed Public Service Com- 
mivssion of Missouri v. Bra.chear 
Freight Lines, 59 S.Ct. 4Sri, 3"6 U. 
S. 204, S3 L.Ed. 1063, rehe-irlng de¬ 
nied Public Service Commission of 
State of Missouri v. Brashear 
Freight Lines, 59 S.Ct. 784, 806 U. 
S. 669, S3 L.Ed. 60S. 

Ky.—Johnson v. City of Paducah, 14 T 
S.W.2d 721, 2S5 Ky. 294—Daily v. 
City of Owensboro, 77 S.W.2d 939, 
257 Ky. 2SI. 

Wyo.—Kenosha Auto Transport Cor¬ 
poration V. City of Cheyenne, 10 G 
P.2d 109, 55 Wyo. 298. 

(2) That he is eligible for exemp¬ 
tion.—Brown Motor Freight Lines v. 
O’Hara, D.C.Mich., 32 F.Supp. 173. 
Bvidence held Insufficient 

(!) To establish agreement to pay 
amount of penalties.—Cant lay & 
Tanzola v. Ingels, 88 P.2d 141, 31 
Cal.App.2d 553. 

(2) To show that state auditor in¬ 
tended to hold truck indefinitely 
without instituting required legal 
proceedings,—^Price v. Haney, 169 So. 
S32, 176 Miss. 471. 

(3) To entitle plaintiff to damages 
in injunction suit.—Price v. Haney, 
supra. 

24. U.S.—Bender v. Connor, D.C. 
Conn., 28 F.Supp. 903. 

25. Ky.—Johnson v. City of Padu¬ 
cah, 147 S.W.2d 721, 285 Ky. 294— 
Daily V. City of Owensboro, 77 
S.W.2d 939, 257 Ky. 281. 

26. Ariz.—Lebeck v. State, 156 P.2d 
720, 63 Ariz. 171. 

wnttexL protest, when required by 
statute, is a necessary prerequisite 
to the maintenance of an action for 
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taxes paid voluntarily and without compulsion may 
not be recovered back;27 but, in view of the penal 
provisions of an ordinance imposing a tax, a pay¬ 
ment, although made without protest, may be 
deemed to haye been made involuntarily and under 
duress or compulsion.28 Even when paid under pro¬ 
test, a legal tax for which plaintiff was liable may 
not be recovered back.29 Obviously, a statute pro¬ 
viding for a refund or recovery back of fees or 
taxes which have been paid authorizes such refund 
or recovery in,30 but only in,^^ cases within its 
terms. 

The right, if any, to recover back fees paid for 
improper registration in one county is in the per¬ 
sons who paid such fees and not in the county 
wherein registration should have been made.32 An 
action to recover back a license tax which has been 
paid may be brought only against the officer who is 
the legal custodian of tax funds and, where the 
statute authorizing the action provides in effect who 
are proper parties, other officers or political bodies 
3,re not proper or necessary parties.34 A cause of 
action must be stated in the petition or complaint 
^.nd plaintiff has the burden of showing that he was 
not liable for the fee or tax paid by him under pro- 
test.3® 

Where the money collected for license and reg¬ 
istration fees has been paid into the state treasury, 


ordinarily it cannot be refunded without a legisla¬ 
tive appropriation,^*^ and hence, in the absence of a 
statutory provision therefor, no credit can be al¬ 
lowed or refund made to a dealer who, desiring to 
operate for hire during the period for which he has 
obtained a dealer’s license, is required to change 
from the dealers’ class to an individual registra- 
tion.38 

Recovery in coi^rt of claims, A claim for excess 
registration fees, paid under protest and illegally re¬ 
tained by the state, is a private claim within the 
meaning of a statute giving a court of claims juris¬ 
diction over such claims,and such court may make 
an award, if the facts are such that a recovery could 
be had in any other court,^® and it is not required 
that the claim be submitted to any other tribunal 
or officer for audit or determination.^! 

§ 143. Disposition of Moneys Collected 

In the absence of a constitutional provision to the 
contrary, it is not essential to the validity of a state 
exaction for the privilege of operating motor vehicles 
on the highways that the proceeds be devoted directly 
and exclusively to highway maintenance, policing, and 
administration. 

As properly construed, the terms of a valid stat¬ 
ute may be controlling as to the political bodies 
to which money collected as fees or taxes for the 
operation of motor vehicles is to be distributed,^^ 


reimbursement.—^Brandt v. Riley, 33 
P.2d 845, 139 Cal App. 250, 

27. Va.—Commonwealth v. Conner, 
174 S.E. 862, 162 Va. 406. 

payments made to keep basses run- 
uinsr 

Where a bus company paid per 
cent of gross receipts to keep its 
busses running after expiration of 
franchise under threat of city offi¬ 
cials that if payments were not made 
busses would be put off streets and 
that application for further franchise 
would not be considered, its counter¬ 
claim for moneys paid under duress 
was properly dismissed.—City of 
New York v. Bee Line, '284 N.T.S. 
452, '246 App Div. 28, affirmed 3 N.E. 
2d 202, 271 N.Y. 595. 

28. Cal.—^Flynn v. City and County 
of San Francisco, 115 P.2d 3, 18 
Cal.2d 210. 

Tex.—Crow v. City of Corpus Christi, 
209 S.W.2d 922—Boone v City of 
Tyler, Civ.App., *211 e.W.2d 761. 
error refused no reversible error. 

i29. Cal.—Southern California Freight 
Lines v. State Board of Equaliza¬ 
tion, 163 P.2d 776, 72 Cal App 2d 
216 —^Valley Motor Lines v. Riley, 
73 P.2d 288, 23 Cal.App.2d 208— 
Boessow V. Johnson, 52 P.2d 50'5, 
10 Cal.App.2d 578. 


Okl.—Cities Service Oil Co. v. Okla¬ 
homa Tax Commission, 129 P.2d 
597, 191 Okl 303. 

30. Cal.—McKenzie v. Department 
of Motor Vehicles, 160 P.2d 167, 
70 Cal.App.2d 1. 

Fla.—State ex rel. Atlantic Grey¬ 
hound Lines v. Mizell, 174 So. 216, 
128 Fla. 12'5. 

Ky.—Reeves v. Kentucky Utilities 
Co,, 163 S.W.2d 482, 291 Ky. 226. 

Minn.—^American Ry. Exp. Co. v. 
Holm, 216 N.W. '541, 173 Minn. 
98 

N.T.—Fifth Ave. Coach Co. v. State, 
131 N.T.S. 62, '73 Misc. 498. 

31. N.M.—^Lord v. Gallegos, 126 P. 
2d 290, 46 N.M. 221. 

Utah—Shea v. State Tax Commis¬ 
sion, 120 P.2d 274, 101 Utah 209. 

Va.—Commonwealth v. Conner, 174 
SE. 862, 162 Va. 406. 

32. Tex.—Cass County v. Morris 
County, Civ.App., 9 S.W.2d 373. 

33. Ariz.—Riggins v. Maricopa Coun¬ 
ty, 133 P2d 7'59, 60 Anz. 168. 

34. Ariz.—Winkler Trucking Co. v. 
McAhren, 133 P.2d 757, 60 Ariz. 
225. 

35. Cal —^B. & H. Transportation 
Co. V. Johnson, 10 P.2d 506, 122 
Cal.App. 451. 


Complaint held not demurrable 
N.M.—Lord v. Gallegos, 126 P.2d 290, 
46 N.M. 221. 

36. Tenn.—Gatlin v. Harrison, 296 
S.W. 7, 155 Tenn. 560. 

37. Md.—Red Star Line v. Baugh¬ 
man, 139 A. 291, 153 Md. 607. 

Pa.—In re Automobile Registration, 
20 Pa.Dist. '518, 38 PaCo. 543. 

38. Pa—In re Automobile Registra¬ 
tion, supra. 

39. N.Y.—Fifth Ave. Coaxih Co. v. 
State, 131 N.Y.S. 62, 73 Misc. 498. 

40. N.Y.—Fifth Ave. Coach Co. v. 
State, supra. 

41. N.Y.—Fifth Ave. Coach Co. v. 
State, supra. 

42. Ala.—Cole V. Gullatt, 4 So.2d 
413, '241 Ala. 669. 

Kan —City of Hutchinson v. Reno 
County, 257 P. 750, 124 Kan. 149. 
Okl.—Oklahoma Tax Commission v. 
Board of Com’rs of Oklahoma 
County, 192 P.2d 668. 

Recovery by county of money errone- 
ously paid another county 
Where state controller erroneously 
paid to defendant county part of mo¬ 
tor vehicle fuel fund which should 
have been paid to plaintiff county, 
plaintiff may, as the real party in 
interest, recover from defendant in 
action for money had and received, 
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ciscr:*t: 3 r 


the per cent or proportion to be distributed to a 
particular political body ,“^3 the fund to which it is . „ 
to be credited,the use or uses for which it niary ' * 
be expended,and the officer, board, or department 
charged with administrative responsibility with re¬ 
spect to the custody, handling, and expenditure cf 
the money. 

Power of legislature; validity of siattifes. Sub¬ 
ject to constitutional restrictions,^" the disposition 
to be made of the moneys collected as fees or taxes { inspectors,®- allotnte the rentcundcr for ijgit'.mrtte 
for the operation of motor vehicles is within the ' highway purposes/*^ or apportion the v.’hole or a 


The le^ishitiire may 
so cohi'ttj': to b* expended on 
7 ' and h-uve the expense 

r.r, and adrninist'jrir.g t!ve law, 
cs; and zp'crani.on of motor ve- 
Such cx- 
urooses of 


tne c.nrtruct-r. :: 
with r,i-p^ct to the 

hides, to he pnid out of ether funds.^- 
pense, however, is genera!/-’ one cf the p 
im.poiing such fees cr ta?;es, .n:d statutes 
uphc!d which, aft-r providing f'-r s::ch extjenses,®^ 
such as for the compensation of traffic officers an/.: 


1-rv, 


ve 


been 


without making the state controller, 
a party to the action.—Tulare County | 
V. Kern County. 22 P.2d 750. 132 j 
Cal-App. 462. 

Statute silent | 

Fees collected under a general i 
law, -which makes no apportionment | 
and contains no provision as to j 
whom the fees shall be paid when I 
collected, are payable to the state-— 
Bowie County v. McDuffie, Tex.CiV, ! 
App., 103 S.W.2d 1062. 

43. Okl.—City of Madill v. Board of 
Com’rs of Marshall County, 5S P. 
2d 1230, 177 Okl. 331. 

Statute reducing state’s share of 
funds does not apply to moneys col¬ 
lected prior to the time the statute 
became effective unless the statute is 
expressly made retrospective.—State 
V. Cleiand, 248 P. S31, 4'2 Idaho 803. 
Ineffectual provision 

A provision that such moneys shall 
be expended in the various counties 
in the same proportion as the state 
highway road fund as hereafter pro¬ 
vided is ineffectual where no such 
fund is created in the statute,—State 
V. Gardner, 2'52 P. 4i63, 122 Kan. 508- 

44. Miss.—Burdeaux v. Cowan, ISl 
So. 852, 183 Miss. 621. 

Mont.—State ex rel. City of Butte v. 

Healy, 70 P.2d 437. 105 Mont. 227. 
S.c. —State ex rel. Brown v. Bates, 
18 S.E.2d 346, 198 S-C. 430. 

45. Ind.—Richmond Baking Co.^ v. 
Department of Treasury, 18 N.E. 
2d 778, 215 Ind. 110—Bridges 
State ex rel. Vaughn, 190 X.E. 75S, 
298 Ind. 684—Board of Com'rs of 
Delaware County v. Farmers State 
Bank of Eaton. 10 N.E.2d 7G9, 104 
Ind.App. 692. 

—Township of Elba v. Gratiot 
County. 283 N,W. 615. 287 Mich. 
372 

Okl.—^Atchison, T. & S. F- Ry. Co. 
Harper County Excise Board, 127 
P.2d 170, 191 Okl. 103—^Lowden v. 
Excise Board of Pottawatomie 
County, 57 P.2d 609, 176 Okl. 646— 
Delaware County Excise Board v. 
St. Louis-San Francisco Ry. Co., 49 
P.2d 523, 173 Okl. 574. 

Wash.— State ex rel. King County v. 


Murrow, 93 P.2d Cj 4, ir«3 Wash., 
6S3. i 

42 C.J. p 73.') note 25 [a]. j 

Statute liberally construed 
Cal—City and Countj’ of San Fran¬ 
cisco V. Boyd, 110 P.2d lC.3o. 17 
Cal 2d 6f‘5. 

It has long been legislative poli¬ 
cy of state to app’y tax revenU'^-c? ex¬ 
acted in connection with ownership 
and operation of mot^r vehicles 
largely toward financing roads and to 
relieve, in a m-sjasure, the ad valorem 
taxpayer of a port.on of burden cf 
the debt which he has been carrying 
as a conseauence of prior roal-build- 
ing programs.—Atchison, T, & S. P. 
Ry. Co. V. Harper C.^unty Excise 
Board, 127 P.2d I' l 
Who may complain of use 

One highway district may not be 
entitled, under the fat ts, to com¬ 
plain of the use made by another 
highway district of motor vehicle 
license fees received by the latter 
district.—Murtaiigh Highway Dl:?t. v. 
Twin Falls Highway Dist., 142 P.2d 
579, 65 Idaho 260. 

46. Kan.—Board of Com’rs of W>a ' 
dotte County v. Ferguson, 151 P.-d 
694, 159 Kan. SO. 

Mont.—State ex rel. City of Butte v. 

Healy, 70 P.2d 437, lf'5 MonL 227. 
Ohio.—State ex rel. Yontz v. 

22 X.E.2d 649, 61 Ohio App 3n9, 
alHrmed 21 !Nr.E.2d 987, 135 Cdiio 
St. ?59. 

S.C.—state ex rel. Brown v. Bates, 
IS SE.2d 346. 198 S.C. 430. 

Tenn.—Wiseman v. Smith, 101 S-W. 
2d 464, 171 Tenn. 14S. 

Temporary depositary 
U.S.—^American Surety Co. of New 
York V. Waggoner Nat. Bank of 
Vernon, C.C.A.Tex., S3 F,2d 99. 
Iiimitation will not be read into 
statute vesting county cemmission- 
ers with unlimited jurisdiction to 
expend the proceeds of a special read 
fund, arising in part from motor ve¬ 
hicle license fees allocated to the 
county, in the construction, mainte¬ 
nance or repair of public highways.— 
Bridges V. State ex rel. Vaughn. 190 
N.E. 758, 298 Ind. 684. 
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47. S.C.—St'tie ex rel. Drown v. 
Bates, li S.E.jd 316. 198 SO. 430. 

S.D.—St'ite ex rel. Parker v. Y"ung- 
-iuist, 11 -\'.W2a &4, C? S.D. 423. 

42 C.J. p T:!.-:. r.-t- 13 !'a:. [hi. 
Isimitation to administrs-tive aueas- 
ures 

Uiidtir a conisti^utlcnal amendment 
limiting legislative authority r-v‘'--r 
the funds to th' tnactment of ad¬ 
ministrative the legi.-Ia- 

t'jre may estabksh new acrencl.-s or 
nuthorizs existing efficers, loards or 
commissions to u.-^e fund.®* r^^alired 
from motor vehicle bct^nse taxes and 
rovistrati'-n fi-es for h.ghway ad¬ 
ministration, maintenance, d instruc¬ 
tion. and supervision, and it may 
r'hang.i such agencies from time to 
time find vary administrat-ve proce¬ 
dure. —State ex rel. Parker v. Young- 
ciu.st, supra. 

48. Ohio—Calerdine v. Prieberg, 195 
NE. 854, 1214 Ohio St. 4.63. 

S.C.—State ex rel. Brown v. Bates, 18 
S.E2d 346, 19S S.C. 430. 

42 C.J. p 735 note 2f>. 

Auy highway purpose 
N.D.—State v. Goeson, 262 N.W. 70, 
65 N.D. 706. 

49. Tex.—^Atkins v. State Highway 
Dept., Civ.App., 201 S.W. 226. 

; 50. Mont.—State v. Pepper, 226 P. 

' lies. 70 Mont. 596. 

Tex.—Atkins v. Stnte Pllghway Dept., 

■ Civ.App., 201 SW. 226. 

51. Cal.—Ryan v. Rdey. 223 P. 

6.5 Cal.App. 181. 

; Mmn.—State v. King, 23S N.W. 334. 

1 184 Minn. 250. 

: Wis.—Interstate Trucking Co. v- 
\ Dammann, 241 N.IV. 625, '208 Wis. 
i 116, 82 A.L.R. lOSO. 

I 52. Oal,—Ryan v. Riley, 223 P. 1027, 
i Go Cab App. ISl. 

I 42 C.J. p 735 note 25. 

53. Wis.—Interstate Trucking Co. v. 
Dammann, 241 N.W. 623, 208 Wis. 
116, S2 A.D,R. 10SO. 

Allocation to particular roads used 
' by person taxed is not necessary. 

: Ga.—Dixie-Ohio Exp. Co. v. State 
; Revenue Commission, 197 S.E. 8S7, 
1S6 Ga. 228, affirmed 59 S.Ct. 435, 
306 TJ.S. 72, 83 L.Ed. 495. 
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part of such funds to the state road or highway 
fund to be used in maintaining the public streets 
and highways of the state,even in counties other 
than that in which the funds are collected,or ap¬ 
portion a certain per cent of the moneys collected to 
the state treasurer as a special fund for the mainte¬ 
nance -of the state road department,^6 or provide 
that the interest on the bonded or other indebted¬ 
ness incurred for a state-wide S 3 ’'Stem of hard roads 
shall be paid out of such moneys,5? or apportion the 
fund or a part thereof to the road fund of the coun¬ 
ty or municipality in which it is collected,^^ or 
which apportion the funds or a portion thereof 
among the different counties of the state.59 In the 
absence of a state constitutional provision, necessi¬ 
tating a different conclusion, it is not essential to 
validity that the proceeds be allocated directly and 
•exclusively to highway maintenance, policing, and 
administration;and where the tax or fee is for 
a proper purpose and is not objectionable in amount, 
it is immaterial, as far as the person from whom 
the fee or tax is collected is concerned, to what uses 
the proceeds are put.Ot However, a statute provid¬ 
ing for diversion to the general fund of the state, 
and use for the general expenses of the state, of 
motor vehicle license taxes previously imposed for 
highway purposes has been held to violate a state 
constitutional provision.®^ 

Allocation by ordinance. Where an ordinance 
provides that all revenues arising from the opera¬ 
tion of motor vehicles be placed in a fund to be 
used for the maintenance and repair of streets, there 
is no force in a complaint that a subsequent ordi¬ 


nance, which is merely an amendment of the prior 
ordinance, does not allocate license fees as required 

by law. 6 3 

Payment to state treasurer. The order or war¬ 
rant of the county auditor is not a prerequisite to 
a payment by the county treasurer of the state’s 
share of the funds in his hands to the state treas¬ 
urer as directed by the statute, unless the statute so 
requires.6^ 

§ 144. - Disbursement of Funds 

Ordinarily a legislative appropriation must precede 
the disbursement of the state’s share of motor vehicle 
fees or taxes; and, when required or not dispensed with 
by statute, appropriation by the county board must pre¬ 
cede the disbursement of a county’s share of such fees or 
taxes. 

Motor vehicle license money must be disbursed 
in the manner provided by law.65 Where motor ve¬ 
hicle license fees or taxes are paid into the state 
treasury for the maintenance of the state highway 
commission, they constitute “state revenue” within 
a constitutional provision authorizing such funds to 
be expended for certain public uses without further 
legislative action ;66 but in the absence of a con¬ 
stitutional appropriation thereof such fund cannot 
be used to pay the maintenance expense of the state 
highway commission without a legislative appropri- 
ation.67 So an appropriation has been held neces¬ 
sary to authorize the secretary of state to apply fees 
received by him to the payment of the expenses of 
enforcing the law;68 and some statutes authorize 
or contemplate appropriation by county authorities 
of the county’s share of motor vehicle taxes ;69 but 


Wis.—Interstate Trucking- Co. v. 
Dammann, 241 K-W. 625, 208 Wis 
116, S2 AX.R. 1080. 

54. Idaho —Garrett Transfer & Stor¬ 
age Co. V. Pfost, 33 P.2d 743, B4 
Idaho 5716. 

42 C.J. p 735 note 27. 

55. Mich.—Jasnowski v. Detroit 
Board of Assessors, 157 N.W. 891, 
191 Mich. 287. 

42 C.J. p 73'6 note 28. 

56. Fla.—State v. Johnson, 72 So. 
477, 71 Fla. 363. 

42 C.J. p '736 note 31. 

57. Ill.—^Mitchell v. Lowden, 123 N. 
E. 566, 288 Ill. 327. 

S.C.—State V. Moorer, 150 S.B. 269, 
152 S.C. 455, appeal dismissed and 
certiorari denied Johnson v. State 
Highway Commission of South 
Carolina, 50 S.Ct, 238, 281 U.S. 
691, 74 L.Ed. 1120. 

42 C.J. P 73-6 note 30. 

58. Tex.—^Harris County v. Hall, 
Civ.App., 56 S.W.2d 943, error dis¬ 
missed. 

12 C.J. p 73'5 note 26. 


53. Colo.—^Public Utilities Commis¬ 
sion V. Manley, 60 P.2d 913, 99 
Colo. 153. 

42 C.J. p 735 note -27 [d], p 736 note 
,29. 

60. U.S.—^Aero Mayflower Transit 

Co. V. Board of R. R. Com’rs of 
State of Montana, Mont, 68 S.Ct. 
167, 332 U.S. 49-5, 92 L.Ed. -. 

Ohio.—'Calerdine v. Freiberg, 195 N. 

E. S'54, 129 Ohio St 4'53. 

S.C.—State ex rel. Brown v. Bates, 
18 S.B.2d 346, 198 S.C. 430. 

61. U.S—^Aero Mayflower Transit 
Co. y. Board of R. R. Com’rs of 
State of Montana, Mont., 68 S.Ct. 

167, 332 US. 495, 92 L.Ed. - 

—^Morf V. Bingaman, N.M., 56 B- 
Ct. 756, 298 U.S. 407, 80 L Ed. 

1245, rehearing denied 57 S.Ct. 4, 
299 U.'S. 619, 81 L.Ed. 45-6, and U. 
S. Fidelity & Guaranty Co. v. 
Bingaman, 5'7 S.Ct 5, 299 US. 619, 
81 L.Ed. 456—Clark v. Poor, Ohio, 
47 S.Ct. 702, '274 U.S. 654, 71 L.Ed 
1199. 

62. S.C.—State ex rel. Edwards v. 
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Osborne, 7 S.E.2d 526, 193 S.C. 
158. 

63. Ky.—^Beavers v. City of Wil¬ 
liamsburg, 20i6 S.W.2d 938, 306 Ky. 
’ 201 . 

64. Idaho —^State v. Cleland, 248 P. 
831, 42 Idaho 803. 

42 C.J. p 737 note 34. 

65. Mont.—Stale ex rel. City of 
Butte V. tlealy, 70 P.2d 437, 105 
Mont 227. 

66. Mo.—State v. Hackmann, 282 S. 
W. 1007, 314 Mo. 33. 

42 C.J. p 737 note 36. 

67. Mo.—'State v. Plackmann, supra. 

68. Ill.—People V. Sargent, 98 N.E. 
959, 254 Ill. 514. 

42 C.J. p 73'7 note 38. 

68. Mich.—City of Menominee v 
Menominee County, 277 N.W. 863, 
283 Mich. 146, 

£ack of appropriation 

In absence of any commingling of 
automobile transportation taxes with 
ad valorem taxes, automobile trans¬ 
portation taxes, which had not been 
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a statute which, after providing for a distribution 
of a certain portion of moneys derived from motor 
vehicle license fees to the various counties of the 
state, provides that all moneys so distributed shad 
constitute a special road fund for each ccunty and 
may be used by the board of commissioners for 
highway purposes, is a legislative appropriation of 
these funds for specific purposes,"^® and no other 
appropriation, such as one by a county ccrncil, is 
necessary unless it is required by statute."^ 

§ 145. - Collecting Officer’s Commission 

The terms of the statute, as construed by the courts, 
are controlling in determining whether an officer issuing 
licenses and collecting license fees in respect of motor 
vehicles is entitled to retain a fee or commission for his 
services. 

Where the statute requires that all the motor ve¬ 
hicle license fees collected shall be paid over to a 
specified state official without providing a compen¬ 
sation for such collecting and remitting, it implied¬ 
ly prohibits the collecting officer from retaining the 
commission he is allowed for collecting license 
fees, '<2 although the statute provides specific fees as 
•compensation for some of the services required, but 


-I,* 


the esheztien of the license fees,"^ and al¬ 
though the stritute allows him to deduct the spccinc 
fees provided for by the struute."-^ Also, some stat¬ 


utes are construed to alltv; a couni 
lect fees only in his tnici::! capac: 
■ quire such fees to Lt; accounted :: 
, the proper fund in the county trea 
other hand, a statute which gives 


officer to col- 
and to re¬ 
ared placed in 
:ry."‘^ On the 
:te collector a 


. certain cemntission tc be retained out of such mon- 
i eys collected, and provid-is for a division of the li- 
1 cense receipts detween the city or county and state. 


j permits the collector to deduct such commission 
; from the various funds, after division at the time he 
makes settlement;"" and another statute is con- 
, strued to allow a deputy registrar to retain a small 
, fee he is permitted to charge for services performed 
J and expenses incurred in receiving applications and 
I issuing licenses.'* S Where the law expressly allows 
. the deduction and retention of commissions, the 
; commissions which may be retained are those fixed 


; expressly in respect of the motor vehicle privilege 
; taxes involved hy a statute which, although passed 
j on the same date, went into effect at a later date 
than a statute relating to privilege taxes general- 
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§ 146. Control and Regulation in General 

a. In general 

b. Age limit 

a. In General 

The privilege of operating motor vehicles on public 
iiighways is subject to control and regulation under the 
.police powers of the state. 

The occupation of a chauffeur or driver of motor 
vehicles is an occupation or privilege which the 
state legislature, under its police power, may con¬ 
trol and regulate,or which may be controlled ^ind i 


regulated by a municipality, \vithin the miinicipal 
limits, under the powers delegated to since it 
is one that involves danger to the public safety ^2 
and requires a degree of scientific knowledge on 
which o’vhcrs must rely.^^ 

b. Age Limit 

Within Tmits of reasonableness, the operation of mo¬ 
tor vehicles may be restricted to persons who have at¬ 
tained a specified age. 

Although the age of the operator of a motor ve¬ 
hicle does not necessarily make the operation there- 
i of unla-wfub^-^ the state may limit the operation of 


appropriated to payment of county¬ 
wide bonds, were immune from the 
first come first served doctrine to 
which gasoline taxes are subject in 
Florida under certain circumstances. 
—^American Insurers Ass’n v. Monroe 
County, B.C.Fla., 126 F.Supp. 745. 

70. Ind.—Williams v. Willett. 1 N. 
E.2d 664, 102 Ind.App. 193. 

71. Ind.—Williams v. Willett, supra. 
*72. Ky.—^Lewis v. James, 231 S.W. 

52-6, 191 Ky. 7'69. 

73. Ky.—^Lewis v. James, supra. 

74. Ky.—Lewis v. James, supra. 

‘ 75. Colo.—^Flanders v. Kochenberger, 
193 P.2d 281. 

'76. Colo.—Flanders V. Kochenberger, 
supra. 


77. Ala,—State v. Jefferson County, 
S6 So. 8S, 17 Ala-App. 400, certio¬ 
rari denied S6 So. S9, 204 Ala,App. 
S93. 

78. Ohio.—State ex rel. Bracken v. 
Weber, 24 N,E.2d 446, 136 Ohio St- 
140. 

79. Miss.—Sartin v. Prentiss Coun¬ 
ty, 125 So. 563, 156 Miss. 46. 

80. Ohio.—^Ragland v. Wallace, 70 N. 
E.2d 118, SO OhioApp. 210. 

Pa.—Rineer v, Boardman, 32 Pa.Dist. 

& Co. 27, 45 Dauph.Co. 7S. 
Tenn.—Sullins v- Butler, 135 S.W.2d 
930, 175 Tenn. 468. 

42 C.J. p 740 note 5. 
l>aty of officer 

Idaho.—State ex rel. "Wright v. Head¬ 
rick, 139 P.2d 761, 65 Idaho 148. 
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, 81. Okl.—Continental Casualty Co. 

V. Lolley, 140 P.2d 1014, 193 Okl. 

1 22 . 

i Tex.—Beene v. Bryant, Civ.App., 201 
‘ S.W.2d 2tS. 

’ 42 C.J. p 740 note 6. 

I 82. Ill.—Christy v. Elliott, 74 N.E 
1035. 216 Ill. 31, lOS Am.S.R. 196, 
1 L.R.A.,N.S., 215, 3 Ann.Cas. 487. 
42 C.J. p 740 note 7. 

83. Cal.—In re Stork, 139 P. 684, 167 
Cal. 294. 

m.—Christy v. Elliott, 74 N.B. 1035. 

216 Ill, 31, 108 Am.S.R. 106, 1 L.R. 
{ A.,X.S., 215, 3 Ann.Cas. 4S7. 

184- U.S.—XT. S. Guarantee Co. v. 
; SefC. C.C.A.Ohio, 117 F.2d 985. 

' Age as afCecting right to license see 
I Infra S 155. 
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motor vehicles to persons who have attained a spec¬ 
ified age,^S if the limitation is not arbitrary or un¬ 
reasonable.®® Under a number of statutes and or¬ 
dinances, the validity of which has been sustained,®*^ 
it is unlawful for a person under a prescribed age 
to operate a motor vehicle on a public highway or 
street®® unless he is accompanied by an adult ex¬ 
ercising supervisory powers over him, or by the 
owner or a duly licensed chauffeur;®® but a regula¬ 
tion which makes it unlawful for any person under 
a given age to drive an automobile anywhere with¬ 
in the city limits has been held unreasonable and 
void because it constitutes a prohibition rather than 
a regulation.®® 

Construction and effect of regulation. A statute 
prohibiting driving without a license and prohibit¬ 
ing the issuance of an operator’s or chauffeur’s li¬ 
cense to a person under a given age in effect pro¬ 
hibits a person under such age from driving a mo¬ 
tor vehicle;®! and such a person cannot claim the 
right to operate under another statute which re¬ 
lieves a person who is legally authorized to drive a 
motor vehicle on a certain date from the duty of 
procuring an operator’s license before another giv¬ 
en date.®2 A statute prohibiting a person under a 
prescribed age from operating a motor vehicle un¬ 
less accompanied by an adult has been held to ren¬ 
der any person under the prescribed age conclusive¬ 
ly incompetent to drive a motor vehicle alone;®® 
but his operation thereof is not unlawful when he 
is accompanied by an adult,®4 or, under some stat¬ 
utes, by the owner or a duly licensed chauffeur.®® 
A “duly licensed chauffeur,” within such provision, 
means one who is licensed according to law and the 


term relates not merely to form, but includes both 
form and substance,®® and hence the presence in 
the car, with a driver under the prescribed age, of 
one whose -license is void because of his being un¬ 
der the prescribed age to obtain a license is not 
enough.®'^ 

As affecting right to recover for injuries. The 
fact that the operator of a motor vehicle is under 
the prescribed age does not make him a trespasser 
on the highway, so as to preclude a recovery for 
injuries except in case of willfulness or wanton¬ 
ness;®® and, although such unlawful operation con¬ 
stitutes prima facie negligence,®® it does not prevent 
him from recovering for injuries received through 
the negligence of another, where his violation of the 
statute in no way contributed to the accident,! nor 
does it preclude the owner of the automobile from 
recovering for injuries to the automobile,^ nor does 
it preclude one under whose direction the vehicle 
was otherwise being operated with due care from 
recovering for personal injuries caused by the neg¬ 
ligence of another.® 

§ 147. Power to License 

a. State 

b. Municipality 

a. State 

Within constitutional limits a state legislature may 
require drivers of motor vehicles on the public highways 
to be licensed. 

The granting or withholding of licenses to opera¬ 
tors of motor vehicles is a method of exercise of 
the state’s regulatory power over public highways.^ 


85. Neb—State v. Graunke, 229 N. 
W. 329, 119 Neb. 440. 

Liability of person permitting car 
to be operated by driver under age 
limit see infra § 431. 

86. Neb.—State v. Graunke, supra. 

87. Tenn.—Phoenix Indemnity Co. v. 
Barrett, 67 S.W.2d 135, 167 Tenn. 
116. 

Conflict with statute 

(1) Ordinance prohibiting children 
under fifteen from driving automo¬ 
biles was held not void as conflicting 
with statutes —Somerville v. Keeler, 
145 So. 721, 165 Miss. 244. 

(2) Statute prohibiting minor un¬ 
der sixteen from operating automo¬ 
bile does not prevent city from pro¬ 
hibiting operation by minor under 
eighteen.—^U. S. Fidelity & Guaran¬ 
ty Co. V. Guenther, Ohio, 50 S.Ct. 165, 
281 U.S. 34, 74 L.Ed. 683, 72 A.L R. 
1064. 

Slivers of Jitney basses 

Regulation forbidding operation of 
a jitney bus unless the driver is at 


least eighteen years of age has been 
held valid.—Huston v. Des Moines, 
156 N.W. 883, 176 Iowa 455. 

88. Neb.—^Hertzel v. Western Mut. 
Fire Ins. Co. of Des Moines, Iowa, 
8 N.W.2d 313, 143 Neb 19. 

Okl.—Continental Casualty Co. v. 
Lolley, 140 P2d 1014, 193 Okl. 22. 

89. Utah.—Collins v. Liddle, 247 P. 
476, 67 Utah 242. 

42 C.J. p 740 note 10. 

90. Tex.—Ex parte Epperson, 134 S. 
W. 685, 61 Tex'Cr. 237. 37 L.R.A, 
N.S, 303. 

42 C.J. p 622 note 98. 

91. N.T.—^Wagoner v. Fidelity & 
Casualty Co. of New York. 213 N. 
T.S. 188, 215 App.Div. 170, affirmed 
171 N.E. 803, 253 N.T. 608. 

92. N.T.—^Wagoner v. Fidelity & 
Casualty Co, of New York, supra. 

93. Ala.—Rush v. McDonnell, 106 
So. 175. 214 Ala. 47. 

94. Wis.—^Haggerty v. Rain, 186 N. 
W. 1017, 177 Wis. 374. 
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95. N.T.—Dunston v. Greenberger, 
200 N.Y.S. 426, 205 App.Div. 778. 

96. N.T.—Schultz v. Morrison, 154 
N.T.S. 257, 91 Misc. 248, affirmed 
156 NY.S. 1144, 172 App.Div. 940. 

N.T.—Schultz V. Morrison, su¬ 
pra. 

98. N.T.—Corbett v. Scott, 152 N.E. 
467, 213 N.T. 66, 46 A.L.R. 1064. 

Ohio.—Sours V. Sours, Com PI., 73 N. 
E.2d 226. 

99. N.T—Corbett v. Scott, 152 N.E. 
467, 243 N.T, 66, 46 A.L R. 1064. 

1. U S.—Reeve Bros. v. Guest, C.C. 
AGa, 132 F.2d 778. 

42 C-J. p 741 note 21. 

Rights of unlicensed chauffeur or 
driver see infra § 163. 

2. Utah.—Collins v. Liddle, 247 P. 
476, 67 Utah 242. 

3. Ga.—Farmer v. Georgia Power 
Co., 146 S.E. 40, 39 Ga App. 61. 

4. Ohio —City of Cincinnati v. 
Wright, 67 N.E.2d 358, 77 Ohio, 

I App. 261. 
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The state legislature, under this power, has zozirii 
of the licensing of those who, as chauffeurs or op- , 
erators, drive such vehicles,5 and in the absence of 
constitutional restrictions it may require that be¬ 
fore a person may be entitled to operate or drive a 
motor vehicle upon the public highways he must 
obtain a license as chauffeur or operator and pay a » 
prescribed license fee.® In the exercise of this pow- 
er the legislature may classify the persons to whom 
the prescribed regulations shall apply, provided such J 
classification is not unreasonable and arbitrary*,’ ■ 
and may prescribe the conditions under which the ! 
privilege of operating such vehicles may be grant- j 
ed® and exercised.® This power the legislature may i 
reserve exclusively to the state.i® i 

h. Municipality ' 

Within the powers conferred on It, a municipality 
may require and provide for the licensing of drivers of 
motor vehicles upon the local streets. j 

Within constitutional limits the state legislature j 
may, in whole or in part, delegate the power to li- | 
cense operators of motor vehicles to municipali- 
ties.il Within the limits of its charter or statutory 
powers, a municipal or quasi-municipal corporation, 
under its police power, may require a chauffeur or 
driver to obtain a license and pay a prescribed li¬ 
cense fee for the privilege of operating a motor ve¬ 
hicle within the limits of such corporation,not¬ 
withstanding a statute also provides for the issu¬ 


ance of lictinscs by the state terms not showing 
on intent to limit the police po'*ver5 ot tne munici- 


C zi'ls/z Where a 

statute limits the mnniciordity t": the enactment of 
sunolementary l-trish-ticn or rvg::Iatio::s, ordlnrince? 
dcCiirt'^ with the Iitensing oz ff'entit'^'TS ot motor 
vehicles within the city limits may cover only such 
matters as are net covered by, or are not m con¬ 
flict with, the state statutes on the subject.^*^ here 
a motor vehiclz statute provides that nothing there¬ 
in shall be corstrujd as affecting the power of a mu- 
nicipa'i cor:>>rr.ti.-.n tj mr.'.ce esf'.rce ordinances, 
ruies, and r-.irclaticns affecting motor vehicles, a 
municirality, un,:j_r its povrer to regulate the use ot 
its streets and pass and enforce necessary police 
regulations, may require the driver:o of motor vehi¬ 
cles used in transporting persons cr property for 
hire to be examined and liceiu^ed by the municipal¬ 
ity and the exercise of a regulatory license pow¬ 
er does not conflict with a statute which imposes a 
license fee as a revenue measure and in lieu of all 
i other state, municipal, or county license fees.-® Un- 
■ der a cDnsiitutional prohibition of the operation of 
1 a public utility or private enterprise on the streets 
of a city, town, or village without the consent of the 
k»ca! authorities, an ordinance prescribing and reg¬ 
ulating the licensing of chauffeurs operating motor 
vehicles for hire is valid^"^ even though it conflicts 


5, Tex.—Ball v. McKinney, Civ. 
App., 286 SW. 341. 

S, U.S.—^Wood V. Wm. B. Reilly & 
Co., D.C.Ga., 40 F.Supp. 507. 

Fla.—State ex rel. Atlantic Grey¬ 
hound Lines v. Mizell, 174 So. 216, 
128 Fla. 125. 

42 C-J. P 741 note 24. 

Temporary driver’s permit was 
‘held form of operator’s license.— 
Pontius V. McLain, 298 P. 541, 113 : 
Cal.App. 452. j 

•7. Cal.—In re Stork, 130 P. 684, 167 j 
Cal. 294. j 

Md.—Ruffgles V. State, 87 A. 1080, 
120 Md. 553. 

^ —State V. McDaniels, 14 S.E. 

2d 793, 219 N.C. 763. I 

9 . Tenn.—Sullins v. Butler, 135 S. i 

W.2d 930, 175 Tenn. 468. 

10. Tex.—^Ball v. McKinney, Civ- 
App., 286 S.W. 341. 

11. Miss.—Lowe v. Simmons, 187 So. 
214, 185 Miss. 88. 

Tex.—Ball v. McKinney, CivA-pp., 
286 S.W. 341. 

Police coxnmis&ioiLer 

General court could delegate to po¬ 
lice commissioner exclusive authori¬ 
ty to grant licenses for drivers of 
.sightseeing vehicles.—Common- 


Vealth V. Reardon, 1S3 MT.S. 40, 2S2; 
^lass. 345. 

L2. Fla—State ex rel. Xjlson v. 

Quisr§r, 190 417, 143 Fla. 227. 

[11.—City of Chicago v. D-rl and, IS 
X.E.2d 107, 297 lll.App. olT. 

S.C.—State V. Perry, 136 S E. 314, 135 ^ 
S-C. 329. ' 

Tenn.—Rutherford v. City of Xash-J 
ville, 79 S.W.2d 5S1, 16S Tenn. 499. 
Tex.—Dallas Taxicab Co. v. City of 
Dallas, Civ.App., 68 S.W.2d 35*^. 

Va.—Thompson v- Smith, 154 S.E. 

579, 155 Va. 367, 71 A.L.R. 604. 

42 C-J. p 741 note 2S. j 

Power of municirality to require mo- i 
tor vehicle licenses: j 

In general see supra §§ 60, 61. j 
For public service motor vehicles 
see supra § 81. j 

ZilcexLse fee held noi to constitute , 
a revenue measure rend.-rjng ordi¬ 
nance invalid.—State v. Perry, 136 S. 
E. 314, 138 S.C. 329. 

Absence of statutory authority 

Where the state has delegated to 
local authorities the power to reg¬ 
ulate traffic, but has reserved to it¬ 
self all powers with respect to li¬ 
censes, including learner’s permits, 
a municipal regulation prohibiting a 
driver with learner's permit from op¬ 
erating motor vehicle on the streets 
not designated as learner’s streets 


was held not a valid regulation of 
traific. but an invalid regulation of 
ltarner ’.>3 right to ex^^rcise privilege 
granted by his license.—People v. 
Velieh, 70 X.T.S.2d 49. 

13- S.C.—State (City of Charleston) 
V. Moseley, 177 S.E. 156, 174 S.C. 
1S7. 

Cities may regulate exercise of 
right to dr.ve private automobile on 
streets by granting, refusing, and 
, revoking permits, but only under 
rules of general application.— 

1 Thompson v. Smith, 154 S.E. 579, 155 
j Va. 367, 71 A.L.R. 604. 

; 14. La.—Loewenberg v. Fidelity Un- 
j ion Casualty Co., App., 147 So. 81. 

15. Ill.—Chicago v. Kluever, 100 N. 
i E. 917, 257 Ill. 317. 

Action by council 

Statute relating to chauffeurs' li¬ 
censes applies except in municipal¬ 
ities where council has acted under 
statutes authorizing municipalities 
to license drivers.—Klein v'. City of 
Cincinnati, 168 N.E. 549, 33 Ohio App. 
137. 

16. Miss.—^Wasson v. Greenville, 86 
So. 450, 123 Miss. 642. 

’ 42 C.J. P 741 note 33. 

; 17 . Ala.—Montgomery v. Orpheum 
1 Taxi Co., 82 So. 117, 203 Ala. 103. 
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with a statute providing for the licensing of chauf¬ 
feurs and prohibiting the local authorities from ex¬ 
acting any additional license -or permit, since the 
statute violates such constitutional provision.^S In 
the absence of such a constitutional provision, how¬ 
ever, where the legislature has fully covered the 
matter of licensing those who follow the business or 
occupation of operating motor vehicles for compen¬ 
sation, wages, or hire, and fixed the fees charged 
therefor, and provided that such licenses and fees 
shall be in lieu of all others, a municipality is with¬ 
out power to impose such a license or fee.^^ 

An ordinance providing for the licensing of driv¬ 
ers of automobiles operated within the city limits 
was held not repealed by a subsequent enactment of 
a state license law with which the ordinance con¬ 
flicted in some of its details 20 On the other hand, 
a statute providing for the licensing of operators of 
motor vehicles by the state and prohibiting munici¬ 
palities from requiring local licenses of operators of 
such vehicles was held to supersede an earlier or¬ 
dinance requiring a local license of operators of 
motor vehicles on the municipal streets.^i 

Requiring state and city licenses. A municipality 
may require that an applicant who operates a mo¬ 
tor vehicle within the municipality shall take out a 
license under the state law, as well as under the city 
ordinance but a requirement that he shall pro¬ 
cure his state chauffeur's license from the tax col¬ 
lector of the particular county in which the city is 
located, as well as a city license, is invalid as being 
in conflict with a statute regulating the taking out 
of a state chauffeur's license from the tax collector 
of the county where applicant resides.23 


District of Columbia. The general power con¬ 
ferred on commissioners of the District of Colum¬ 
bia with respect to the regulation of motor vehi¬ 
cles, as discussed supra § 14, empowers such com¬ 
missioners to make police regulations providing for 
the issuance of permits to automobile drivers ;24 and 
it has been held that such regulations are applica¬ 
ble to employees of the United States government 
when driving automobiles owned by the government 
on public business.25 

Public service vehicles; vehicles for hire. With¬ 
in the powers granted it, the municipality may re¬ 
quire the drivers of motor vehicles for hire or pub¬ 
lic service motor vehicles using the public streets 
of the city to obtain a license from the city for 
that purpose26 notwithstanding such drivers have 
licenses granted by the state ;27 and it may require 
the operator of a motorbus to be licensed to operate 
it, although he does not own it.2 8 

Wrecker operators license. An ordinance requir¬ 
ing the operator of a wrecker over the city streets 
to be licensed was held not to be ultra vires, but to 
be a proper exercise of the police powers of the 
municipality.29 

§ 148. Purposes of Requirement 

License requirements with respect to drivers of mo¬ 
tor vehicles are In the interest of public safety. 

The purposes of requiring chauffeurs and opera¬ 
tors to be licensed are to insure the competency of 
the operators of motor vehicles and to regulate the 
use of this means of rapid transit on the public 
highways, in the interest of public safety^® and to 
furnish a further guaranty that proper use of the 


1C. Ala.—Montgomery v. Orpheum 
Taxi Co., supra. 

19. Tex—Ball v. McKmney, Civ. 
App., 286 S.W. 341. 

20. Fla.—State ex rel. Nelson v. 
Quigg, 196 So. 417, 143 Fla. 227. 

21. Va.—^Hannabass v. Maryland 
Casualty Co., 194 S.E. 803, 169 Va 
559. 

22. Tex.—Graham v. Seal, Civ.App., 
235 S.W. 668. 

23. Tex.—Graham v. Seal, supra. 

24. D.C,—Croson v. District of Co¬ 
lumbia, 2 F.2d 924, 55 App.D.C. 122. 

42 C.J. p 742 note 40. 

25. D.C.—Croson v. District of Co¬ 
lumbia, supra. 

26. Ohio.—^Klein v. City of Cincin¬ 
nati, 168 N.E. 549, 33 Ohio App 
137. 

Tex.—^Dallas Taxicab Co. v. City of 
Dallas, Civ App., 68 S.W.2d 359. 

Wash.—^International Motor Transit 


Co. V. City of Seattle, 251 P, 120, 
141 Wash. 194. 

42 C J. p 741 note 29. 

Duty of police commissioner 

Under provision of administrative 
code of city authorizing police com¬ 
missioner to grant licenses to hack 
drivers, police commissioner has du¬ 
ty to safeguard both pedestrian and 
vehicular traffic.—Ostroff v. Valen¬ 
tine, 12 N.YS.2d 968, 257 App.DiV. 
314. 

Interurhan taxis 

(1) Provision of charter relating 
to power of granting of licenses by 
city to owners and drivers of taxi¬ 
cabs was held to authorize licensing 
by city of owners and drivers of 
taxicabs who were engaged in inter- 
urban as well as intra-city business, 
and as such not invalid on ground 
that it delegates to municipality 
powers not local in scope,—State v. 
Gameiin, 13 A.2d 204, 111 Vt. 245. 

(2) Statutes and ordinances re¬ 
quiring operators of motor vehicles 
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for hire in city to obtain licenses 
from city have been held not uncon¬ 
stitutional as applied to taxi drivers 
doing an exclusive interurban busi¬ 
ness—Lowe V. Simmons, 187 So. 214, 
185 Miss. 88. 

27. Ohio.—^Klein v. City of Cincin¬ 
nati, 168 N.E. 549, 33 Ohio App. 
137. 

Wash.—International Motor Transit 
Co. V. City of Seattle, 251 P. 120, 
141 Wash. 194. 

42 C.J. p 741 note 30- 

28. N.J.—Loper v. Bridgeton, 128 A. 
616, 3 N.J.Misc. 439. 

29. N.J.—Librizzi v. Plunkett, 16 A. 
2d 280, 126 N.J.Law 17. 

30. Iowa.—McCann v. Iowa Mut. 
Liability Ins. Co. ©f Cedar Rapids, 
1 N.W.2d 682, 231 Iowa 509. 

Mass.—MacLean v. Neipris, 23 N.E. 

2d 85. 304 Mass 237. 

N.H.—Vidal V. Town of Errol, 162 A. 
232, 86 N.H. 1—Charbonneau v. 

MacRury, 153 A. 457, 84 N.H. 601, 
73 A.L.R. 1266. 
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vehicle will be made, and that it will be operated ir. j 
compliance with the law.Sl ! 

§ 149. Validity of Reg^ations in General - 

Regulations requiring drivers of motor vehicles to be ^ 
licensed have been generally sustained. ^ 

Regulations which require all chaufieurs and op- ; 
erators or drivers of motor vehicles to obtain li- j 
censes and pay license fees therefor have been hell 
to be valid as reasonable regulations^^ 
against public policy.33 So also, regulations have 
been upheld which make a distinction, in the re ‘ 
quirements, between chauffeurs who operate motor j 
vehicles for hire and other operators or drivers.^^ 

A regulation, by ordinance, is not unfair because | 
it exempts nonresident drivers,35 nor is such an or- \ 
dinance discriminatory as exempting from examina- j 
tion for fitness persons applying for a driver’s card I 
before a specified date, where, at the option of a • 
designated officer, such applicants are required to | 
stand examination as to their fitness, and the same : 
periodic license fee is exacted of them as of those 
to whom licenses are issued after the specified 
date.36 2 i general rule the regulations should be 
so construed as to uphold their validity,^^ and con- | 
flicting provisions should be construed together to ; 
render them consistent with each other and the stat- j 


..'w <£lS O. -V 

:r'l:r:inc£ providing a maximum 
penalty of months’ :m- 

ar.o a m::::mn:m fine of :' 7 .'n:y-f.ve dol- 
I-irs for operating a mttor v/nicle without an opera¬ 
tor’s license i< omliJ as an exercise of the police 

not veil for unrcas^nahlenjss or £xcess:'^.^cs^'*" 
since the penalty imposed is within the municipal 


tion to the object sought to be accomplished.'*^ 


§ 150. Persons Subject to License Regula¬ 
tions 

License reguiations apply to the driver of the motor 
vehicle* and must be complied with by all coming with¬ 
in the terms thereof. 

Under some regulations only persons who hold 
licenses as chauffeurs cr operators may lawfully 
drive motor vehicles upon the public highways.**- 
Under a statute which requires every operator to 
obtain a license, the license contemplated is person¬ 
al to the particular person who operates the motor 
vehicle and must be obtained by, and issued to, 
him,43 and therefore a corporation or partnership 
which owns or controls a motor vehicle is not enti¬ 
tled to a license to operate it,**4 although, as dis- 


Tex.—Mundy v. Pirie-Slaughter Mo¬ 
tor Co., 206 S.W.2d 587. 

Va.—Prichard v. Battle, 17 S.B.2d 
393. 178 Va. 455—Hannahass v. Ry¬ 
an. 180 S.E 416, 164 Va. 519. 

42 C.J. p 742 note 42. 

Xilxnitation to puhllc ways 

The general automobile statutes 
relating to licensing of operators 
were not intended to regulate use 
and operation of automobiles except 
when operated upon public ways.— 
Santa Maria v. Trotto, 9 N.E.2d 640, 
297 Mass. 442, 111 A.L.R. 1253. 

New standard of conduct unknown 
to common law is created by statute 
prohibiting operation of motor ve¬ 
hicles by unlicensed operators.— 
Bowdler v. St. Johnsbury Trucking 
Co., 4 A.2d 871. 90 N.H. 68. 

31. N.H.—Emerson Troy Granite Co. 
V. Pearson, 64 A. 682, 74 N.H. 22, 

32. Hawaii.—Territory v. Field, 23 
Hawaii 230. 

Md.—^Ruggles V. State, 87 A. 1080, 
120 Md. 553. 

Ineffective and unnecessary regula¬ 
tions 

Fact that ordinance imposing auto¬ 
mobile driver’s license was allegedly 
cumbersome and ineffective and that 
existing traffic ordinances were ade¬ 
quate were held matters of policy 
which could not be passed on by 
court.—Rutherford v. City of Nash¬ 
ville, 79 S.W.2d 581. 168 Tenn. 499. 


33- Tenn.—Rutherford v. City of 
Nashville, supra. 

Examination as to fitness 

Ordinance imposing automobile 
driver’s license on examination as to 
fitness, exacting license fee, and pro¬ 
viding for revocation of license in 
certain cases was held not invalid 
as contrary to public policy of state. 
—Rutherford v. City of Nashville, 
supra. 

34. Cal.—In re Stork, 139 P. 6S4, 167 
Cal. 294. 

42 C.J. p 742 note 46. 

35. S.C.—State v. Perry, 136 S.E. 
314, 138 S.C, 329. 


Tex.—Hassell v. State, 194 S.'VV.2d 

400, 140 Tex.Cr. 333. 

Minor living in state is not ex¬ 
empted from ohtaininsT automobile 
operator’s license.—Pontius v. Mc¬ 
Lain. 29S P. 541, 113 Cal.App. 452. 
Unfinished road 

Lriver of motor vehicle used for 
removal of material in grading right 
of way upon unfinished road not open 
to public need not obtain license 
toince unimproved right of way for 
: public read not open to traffic is not 
“road,” within statute requiring 
I chauffeur's license.—State v. Boyles. 

I 163 S.E. 814. 112 W.Va. 125. 


Transients 

Tenn.—Rutherford v. City of Nash¬ 
ville, 79 S.W.2d 5S1, 16S Tenn. 499. 

36. Tenn.—Rutherford v. City of 
Nashville, supra. 

37. Tenn.—Rutherford v. City of 
Nashville, supra. 

38. R.I.—State v. Rosner, 144 A. 772, 
50 R-I. 33. 

3D. Miss.—Wasson v. Greenville, 86 
So. 450, 123 Miss. 642. 

40. Miss.—^Wasson v. Greenville', 
supra. 

41. Miss.—^Wasson v. Greenville, 
supra. 

42. Puerto Rico.—^Arenas v. Com¬ 
missioner of Interior, 26 Puerto 
Rico 675. 


Operating or driving 

Action of motortruck driver’s help¬ 
er in stepping into another truck 
which obstructed passage and, with¬ 
out starting motor, releasing brake 
and backing truck few feet, resulting 
in injury to plainiii'f, held not oper¬ 
ating or driving truck within stat¬ 
ute forbidding unlicensed persons to 
“operate or drive” motor vehicles, 
there being no management or opera¬ 
tion of car propelled by its own mo¬ 
tive power.—Rlcciardi v. McMahon, 
299 N.Y.S. 440, 163 Misc. 659. 

43. N.H.—Emerson Troy Granite Co- 
V. Pearson, 64 A. 5S2, 74 N.H. 22. 

42 C.J. p 673 notes 9. 21. 

44. N.H.—^Emerson Troy Granite Co. 
V. Pearson, supra. 
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cussed supra §§ 73, 75, it must reg^ister the vehicle 
in the corporate or partnership name. Where the 
statute provides that no person shall operate a mo¬ 
tor vehicle for hire or as chauffeur unless specially 
licensed so to do, an owner who is licensed merely 
as an operator, and not as a chauffeur, is not au¬ 
thorized to operate his automobile for hire.^s How¬ 
ever, one holding a license as a commercial opera¬ 
tor or chauffeur has been held not required to have 
an ordinary operator’s license.^® 

Unless expressly exempted, state officers come 
within the requirements of licensing statutes broad 
enough in their terms to include such officers,'^A 
statute prohibiting operation of all motorcycles by 
persons not licensed to operate motor vehicles has 
been held not to require a police officer operating a 
police motorcycle in the performance of his official 
duties to be licensed, where by another provision of 
the statute the term ‘'motor vehicles” excludes po¬ 
lice vehicles.'^S a municipality operating busses 
running through another city was held required to 
comply with reasonable regulations concerning the 
qualifications of drivers of such busses.^^ 

Steering totved car. A person steering a disabled 
motor vehicle which is being towed by another car 
IS not operating or driving a motor vehicle within 
the meaning of a statute requiring such an operator 
or driver to be licensed.^O 


§ 151. - Chauffeur or Operator 

There is a distinction between an operator and a 
chauffeur under some of the licensing reguiations; 
“chauffeur*' generally means one who is paid for driv¬ 
ing an automobile. 

Under some regulations a distinction is made be¬ 
tween a chauffeur and an operator. An “operator” 
has been defined as any person, other than a chauf¬ 
feur, who operates or drives a motor vehicle,and, 
where the only difference made between an opera¬ 
tor and a chauffeur is that the latter receives pay 
for his services, the owner may employ either an 
operator or a chauffeur to drive his vphicle.®^ 

The word “chauffeur” has been said to have a 
general meaning as well as a restrictive meaning.53 
In the general sense the term has been defined as 
the driver of an automobile one who operates 
and propels,55 or drives and ■operates,56 or man¬ 
ages the running of, ^7 an automobile. In a more 
restricted sense the term is defined as one who drives 
or operates an automobile as a private servant or 
as a licensed public driver ;58 a professional expert 
in the operation of automobiles a man who 
drives an automobile for hire any person operat¬ 
ing a motor vehicle as mechanic, employee, or for 
hire.^^ 

The term “chauffeur” may have different mean¬ 
ings, dependent on the terms of the statute in which 
it appears as used in those regulations requiring 


45. Mass—Griffin v. Hustls, 125 N. 
E. 387, 234 Mass. 95. 

46. Tex—Hassell v. State, 194 S.W. 
2d 400, 149 Tex.Cr. 333. 

47. Mo,—Department of Penal Insti¬ 
tutions v. Wymore, 165 S.'W.2d Gl8, 
350 Mo. 127. 

Autos driven by convicts 

The provision of a statute requir^ 
Ing a driver of a motor vehicle to 
have a license is applicable to con¬ 
victs who operate motor vehicles to 
transport prisoners and supplies to 
and from various farms and institu¬ 
tions under the control of the com¬ 
missioners of the department of pe¬ 
nal institutions by means of motor 
vehicles over state highways, even 
though such convicts cannot obtain 
drivers' licenses.—Department of Pe¬ 
nal Institutions v. Wymore, supra. 

48. N.T.—^People, on Complaint of 
Lehr, v. MacDonald, 3 N.T.S.2d 
784, 167 Misc. 670. 

49. Ohio.—Cleveland Ry. Co. v. Vil¬ 
lage of North Olmsted. 198 N.E. 41, 
130 Ohio St. 144, 101 A.L.R. 426. 

Beasou for rule 

Municipality operating busses is 
engaged in private or proprietary 
undertaking.—Cleveland Ry. Co. v. 
Village of North Olmsted, supra. 


50. Conn—Dewhirst v. Connecticut 
Co., 114 A. 100, 96 Conn. 389. 

N’.T.—Wolcott V. Renault Selling 
Branch. Inc, 162 N.Y.S. 496, 175 
App.Div. 858, reversed on other 
grounds 119 N.E.'556, 223 N.Y. 288. 

51. N.Y.—^Wagoner v. Fidelity, etc, 
Co., 213 N.YS. 188, 215 App.Div. 
170. 

Puerto Rico.—^Arenas v. Commission¬ 
er of Interior 26 Puerto Rico 675. 

52. Puerto Rico.—Mendez v. Baldas- 
sari, 28 Puerto Rico 571. 

53. La.—Day v. Bush, 139 So. 42, 18 
LaApp. 682. 

54. Pa.—Commonwealth v. Cooper, 
19 Pa.Dist. 271. 

55. Mo.—State v. Swagerly, 102 S. 
W. 483, 203 Mo. 517, 120 Am.S.R. 
671, 10 L.R A..N.S., 601, 11 Ann.Cas. 
725. 

56. Ill.—Christy v. Elliott, 74 N.E. 
1035, 216 Ill. 31, 108 Am S.R. 196, 1 
L.R.A,N.S, 215, 3 Ann.Cas. 487. 

11 C.J. p 747 note 5. 

57. Neb.—^Woodring v. Commercial 
Casualty Ins. Co. of Newark, 241 
N.W. 285, 122 Neb. 734. 

58. Pa.—Commonwealth v. Cooper, 
19 Pa.Dist. 271. 
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59. Pa.—Commonwealth v. Cooper, 
37 Pa.Co. 277. 

60. Neb.—Corpus Juris quoted in 
Woodring v. Commercial Casualty 
Ins. Co. of Newark, 241 N.W. 285, 
122 Neb. 734. 

Pa.—Commonwealth v. Cooper, 37 Pa. 
Co. 277. 

Puerto Rico.—^Arenas v. Commission¬ 
er of Interior, 26 Puerto Rico 676. 

61. Pa.—Commonwealth v. Cooper, 
19 PaDist. 271. 

62. Ala.—Turner v. State, 146 So. 
601, 226 Ala. 269. 

La.—Day v. Bush, 139 So. 42, 18 La. 
App. 682. 

Tenn.—Stovall v. New York Indem¬ 
nity Co., 8 S.W.2d 473, 157 Tenn. 
301, 72 A.L.R. 1368 
ITniformed patrolmen assigned to 
police duty on motorcycles or in au¬ 
tomobiles are not chauffeurs.—State 
ex rel. Beach v. Beach, 28 S.W.2d 105, 
107, 325 Mo. 175. 

An American soldier in active 
service, although he is required to 
operate a motor cycle with due care, 
is not a chauffeur, and need not pro¬ 
cure a state license as chauffeur.— 
American Automobile Ins. Co. v. 
Struwe, Tex.Civ.App., 218 S.W. 534. 
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a person who desires to operate a motor vehicle as 
a chauffeur, or as a paid operator, first to obtain a 
chauffeur’s or driver’s license, it means a paid op¬ 
erator or eTRp!o 3 ’'ee, that is, a person who is em¬ 
ployed and paid by the owner of a mot^r vehicle to 
drive and attend to the car,63 and docs not include 
operators who are net employed and paid for oper¬ 
ating the motor vehicle,6-1 and therefore does not in¬ 
clude an employee who receives his compensation 
for services rendered, other than the operation of 
motor vehicles, although in performing such servic- ' 
es he may incidentally operate a motor vehicle.65 ; 
It has been held that an employee of a public utilit}', ^ 
who incidentally uses a motor vehicle in his business 
of hunting for trouble, is not a chauffeur, and is not 
required to obtain a chauffeur’s license ,*6® but as to 
this there is also authority to the contrary.®" 

As used in a statute providing a method of serv¬ 
ice of process on a nonresident owner of a motor 
vehicle operated by a chauffeur within the state, the 
term ‘'chauffeur” has been held to mean a hired op¬ 
erator of the automobile,68 and not to include one 
who operates the owner’s car while performing the 


Ozcizcr "v d~Ez:r. In acct-rdar.ce with the above 
it ha? ''cen dd.l that an ovnter of a motor ve¬ 
hicle \vh'. ho? obtained r.n op^ratcr’s license mr.y 
Ir: •_ h:5 vjhic!:' ..s a public S'jr'dcc v,:h::'e for hire 
with v-t a ch.ondbur's licL-nv:-'-' unless the statute 
pr./zilcs ‘jtherwisj."- So also, an owner who acts 
as an ;ndep*„ndcnt ctntractor in the operation of his 
vehicle is not rernired to tak^ cut a chaurftour's li¬ 
cense:"- r.nd this includes a person who in deliver¬ 
ing goods f^r one person drives a motor vehicle 
wdnich he has borrowed from a third personJ^ 

§ 152. - Nonresident Driver 

A ncr.rscident may be required to obtain a license 
as a condition to operating a motor vehicie within a 
state or a municipajity. 

The state, under its police power, may require a 
nanr^.^idt-nt owner or operator to obtain a driver’s 
or operator's license within the state and pay a rea¬ 
sonable fee therefor, as a condition to operating his 
motor vehicle therein,"^ or may require such owner 
or operator to fde a verified declaration that he is 


63. Iowa.—Corpus Juxis cited in 
Des Moines Rug Cleaning Co. v 
Automobile Underwriters, 245 N. 
W. 215, 218, 215 Iowa 246. 

Md.—State v. Depew. 1 A-2d 626, 175 
Md. 274. 

W.Va.—State v. Wimmer, 186 S.E. 

133, 117 W.Va. 498, 105 A.L.R. 67. 

42 C.J. p 743 notes 64, 67. 

Tests 

(1) The test of whether a person 
is a “chauffeur’' as defined hy stat¬ 
ute is whether the person operated 
motor vehicle in whole or part-time 
employment, whether he was at such 
time an employee, servant, agent, or 
independent contractor, and whether 
he was paid for his service.—Mary¬ 
land Casualty Co. v. Cronholm. D.C. 
Tex., 32 F.Supp. 375, affirmed, C.C.A., 
116 F.2d 494. 

(2) The fact that the vehicle is, 
operated for or in contemplation of i 
compensation controls.—State v. | 
Wimmer, 186 S.E. 133, 117 W.Va. 498,1 
105 A.L.R. 67. 

Helper on truck 

Boy employed to assist on truck in 
loading and delivering, and occasion¬ 
ally to drive truck for agreed com¬ 
pensation was held employed as 
chauffeur.—Bradley v. Merchants’ 
Mut. Casualty Co., D.C.Me., 6 F.Supp. 
926. 

Part-time chauffeur 

A grocery delivery boy who used 
truck only on rare occasions, and no 
part of whose salary was opportioned 
as compensation for operation of 
truck, was nevertheless a chauffeur 
within statutory definition and was 


required to have a chauffeur's li- ’ 
cense,—^Maryland Casualty Co. v. - 
Cronholm, D.C.Tex, 32 F.Supp. 375, 
affirmed, C.C.A., 116 F.Sd 494. 

64. Ky.—Winslow v. Evursen, 29S 3. 
W. 10-4. 221 Ky. 43C. 

42 C.J. p 743 note 6S. 

65. Ind.—A* E. Xorris Coal Co. v. i 

Jackson, 111 N.E. 227, SO Ind.App. \ 
423. ; 

Iowa —Corpus Juris cited in Des 
Moines Rug Cleaning Co. v. Auto¬ 
mobile Underwriters. 245 N.W. 215, 
218. 215 Iowa 24G. 

La.—Guillory v. Horecky, App., 165 
So. 159. 

Md.—State v. Depew”. 1 A2d 626. 175 
Md. 274. 

Mo.—^BYiedman v. Maryland Casualty 
Co., 71 S.W.2d 491, 22S Mo.App. 
CSO. 

W.Va.—State v. Wimmer, 186 S.E., 
133. 117 W.Va. 498. 105 AL.R. 67. 

42 C J. p 743 note 69. 

Services of sou I 

Minor occasionally assisting father 
in trucking business and sometimes 
driving truck, without being em¬ 
ployed for particular purpose of 
driving truck, and receiving money 
for clothing and incidenlal expenses, 
was not a chauffeur required hy stat¬ 
ute to have a license.—^Hunton v. 
California Portland Cement Co., 123 
P.2d 947, 50 Cal.App.2d 684. 

69. N.Y.—^People v. Dennis, 16G M.Y. 
S. 318. 

42 C J. p 743 note 70. 

67- N.Y.—People v. Fulton, 162 N.Y. 

S. 125. 96 Misc. 663. 

42 C.J. p 743 note 71. 
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83. La.—Day v. Bush, 139 So, 42, 18 
La.App. 6S2. 

Only by strained coustructiou 
could word ‘*ch‘iulT<*ur’' be made to 
invlis'le operator otht*r than employee 
for hirr^.—Day v. Bush, supra, 

69. La.—Day v. Bush, supra, 

70- Puerto Rico.—^Arenas v. Com¬ 
missioner of Interior, 26 Puerto 
Rico 675. 

42 C.J. p 744 note 76. 

71. Mo.—Stack v. General Baking 
Co., 223 S.W. SO. 2S3 Mo. 396. 
Statutory definition 

Person operating own bus under 
contract with county board of edu¬ 
cation was held “chauffeur” within 
statutory definition, and not an “of¬ 
ficer” of the state within an excep¬ 
tion thereto.—Turner v. State, 146 
So. 601, 226 Ala. 269. 

I 72. X.T.—People v. Ritter, 200 bT.Y. 

I S. 816, 120 Misc. 852. 

, 42 C.J. p 744 note 77. 

I 73. Ind.—^A. E. Xorris Coal Co. v. 
Jackson, 141 N.E. 227, 80 Ind.App. 
423. 

42 C.J. p 744 note 78. 

’) 74, U.S.—^Hendrick v. State of 
Maryland, Md., 35 S.Ct. 140, 235 U. 
S. 610. 59 L.Ed. 385. 

Fla,—City of Miami v. Slone, 190 So. 

1 810, 139 Fla, 91. 

Me.—State v. Chandler, 161 A. 148, 
131 Me. 262, 82 A.L.R. 1389, appeal 
dismissed Chandler v. State of 
Maine, 53 S.Ct. 116, 287 U.S. 572, 
77 L.Ed. 502. 
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competent to drive a motor vehicle and it has 
been held that such a requirement is not in contra¬ 
vention of any provision of the state or federal con- 
stitution.76 In the absence of federal legislation on 
the subject, the state may require the drivers of 
nonresident motor vehicles to be licensed, although 
such vehicles are moving in interstate commerce.*^ 
Some of the regulations giving a nonresident own¬ 
er or operator the privilege of operating his motor 
vehicle within the state for a limited period without 
obtaining a license therefor, as discussed supra § 
68, also extend to the drivers of such machines and 
permit them, if properly licensed as drivers or op¬ 
erators in their own state, to operate in the state 
for a limited period without obtaining a driver’s 
license.'^s 

Municipalities, A duly authorized municipality 
may, in the interest of public safety and general 
welfare,when no undue burden is imposed on in¬ 
terstate commerce,80 require nonresident drivers of 
motor vehicles to secure a driver’s license to drive 
upon the streets of the municipality,as in the case 
of a nonresident who conducts a business, prac¬ 
tices a profession, or is employed in the city,82 ^^d 
such a requirement applies to a nonresident who ac¬ 
cepts employment within the city for whatever pe¬ 
riod of time,83 but does not apply to one who mere¬ 
ly enters or passes through the city,*84 and, where 
it applies to all alike of the class specified, such an 
ordinance is neither unreasonable, discriminatory, 

nor oppressive.85 

A statute and ordinance requiring drivers of mo¬ 
tor vehicles for hire to obtain city licenses before 
using the city streets, have been said to apply to 


taxi drivers doing exclusively interurban business.®^: 
Similarly, a taxicab ov/ned by a nonresident and 
used in interurban business has been held a taxicab 
within an ordinance requiring drivers of such vehi¬ 
cles to be licensed.8 7 Such an ordinance as so ap¬ 
plied has been held valid where it did not attempt 
to discriminate against nonresident operators or to 
regulate that part of the business conducted outside 
the city limits.88 

§ 153. - Unlicensed Operator Accompa¬ 

nied by Licensed Operator 

The object of statutes permitting unlicensed persons 
to operate motor vehicles when accompanied by licensed 
operators is to provide an opportunity for a person to 
learn to drive an automobile. 

Under some statutes an unlicensed person may op¬ 
erate a motor vehicle if he is accompanied by a li¬ 
censed operator, the object of such provision being 
to provide an opportunity for a person to learn to 
drive an automobile so as to qualify as a licensed 
operator ;89 and, where a provision expressly stat¬ 
ing such object forms an exception to a general re¬ 
quirement of licenses, the unlicensed driver must 
have the specified purpose of taking out a license 
present in his mind at.the time^O although it need 
not necessarily be his sole purpose and such in¬ 
tention must be pursued toward fulfillment with rea¬ 
sonable diligcnce.^^3 

“Accompanied by a licensed operator” means that 
a licensed operator must be in such proximity to 
the unlicensed operator as to be able to furnish with 
reasonable promptness such advice and assistance 
as may be necessary for the safe operation of the 
car.33 It does not necessarily mean that the un- 


Ou revocation of local license 
U.S,—Willmg-ham v. Panick, C.C.A. 
Okl., 161 F.2d 614. 

75. N.J.—Unwen v. State, 64 A. 163, 
73 N.J.Law 539, affirmed 68 A. 110, 
75 N.J.Law 500. 

76. N.J.—^Unwen v. State, supra. 

77. U.S.—Hendrick v. State of 
Maryland, Md., 35 S.Ct. 140. 235 U. 
S. 610, 59 L.Ed. 385. 

Okl.—Avery v. Interstate Grocery 
Co., 248 P. 340, 118 Okl. 268. 
Sliarlngf expenses of trip 

A citizen of one state owes no du¬ 
ty to take out chauffeur's license in 
another state based on proposition 
that, as he was passing through 
state, he shared expenses of trip with 
another perso.n, nor could he be 
deemed a carrier of passengers for 
hire.—^Ex parte Martin, 74 S.W.2d 
1017, 127 Tex.Cr. 25, followed in TaL 
bott V. State, 75 S.W.2d 1116. 

78. D.C.—King v. District of Colum¬ 
bia, 277 F. 562, 51 App.D.C. 160. 

42 C.J. p 744 note 84. 


Necessity of foreign license 
Automobile operator license stat¬ 
ute granting exemption only to non¬ 
residents having licenses from state 
of residence is not invalid.—State v. 
Chandler, 161 A. 148, 131 Me. 262, 82 
A.L.R. 1389, appeal dismissed Chand¬ 
ler V. State of Maine, 53 S.Ct. 116, 
287 U.S. 572, 77 L Ed. 502. 

79. Fla.—City of Miami v. Slone, 

190 So. 810, 139 Fla. 91. 

80. Fla.—City of Miami v. Slone, 

supra. 

81. Fla.—City of Miami v. Slone, 

supra. 

rrecLuent user of streets 

A motorist who lived in the vicini¬ 
ty of a city and frequently motored 
over its streets was required to com¬ 
ply with city ordinance requiring mo¬ 
torists to secure driver's license but 
allowing nonresident motorists thir¬ 
ty days to comply with its terms.— 
City of Miami v. Slone, supra. 
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82. N.C.—State v. Denson, 126 S.E.. 
517, 189 N.C. 173. 

42 C.J. p 744 note 85. 

83. N.C.—State v. Denson, supra. 

84. N.C—State v. Denson, supra. 

85. N.C.—State v. Denson, supra. 

86. Miss.—Lowe v. Simmons, 187 So. 
214, 185 Miss 88. 

87. Vt.—State v. Gamelin, 13 A.2d 
204, 111 Vt. 245. 

88. Vt.—State v. Gamelin, supra. 

89. Me.—Blanchard v. Portland, 118 
A. 18, 120 Me. 142. 

42 C.J. P 744 note 90. 

SO. Me.—Blanchard v. Portland, su¬ 
pra. 

91, Me.—^Blanchard v. Portland, su¬ 
pra. 

92. Me.—Blanchard v. Portland, su¬ 
pra. 

42 C.J. p 744 note 93. 

193. Conn.—^Hughes v. New Haven 
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licensed operator shall be under the legal control of 
the licensed operator,9-^ and, if the unlicensed oper¬ 
ator is a person of great skill, the supervision by 
the licensed operator need not be very close, pro¬ 
vided both persons realize that the unlicensed oper¬ 
ator is acting under the direction of the licensed 
one.9® 

§ 154. Qualifications or Eligibility for Li- j 
cense ; 

The qualifications of persons to be licensed to operate 
motor vehicles may be prescribed by the state or munic¬ 
ipality. 

It is within the police powers of the state to pre- i 
scribe the qualifications of persons who are to be i 
licensed to operate motor vehicles on the public 
high ways,9 6 and it has been held that regulations 
governing the issuance of such licenses should es¬ 
tablish the terms and conditions on which the right 
to a license is to depend.97 Regulations have been 


j inquire into, and decide on. the qualifications and 
i fitness of persons desirii:? to act as drivers of ncc- 
■ tor vehicles for hire or cf public service motor ve- 
i hides,^ it being a rc-asonahle and valid enercise of 
' its police pov.'ir to require that the driV'jr of such a 
^ vehicle shall have ha 1 a pr^iscrihed exp.jrience in 
I driving motor vehicl^rs v'ithin the city and be pos¬ 
sessed of a prescribed knowledge and skill in this 
respect,** or to prohibit a person from driving or op¬ 
erating such a motor vehicle until he has satisfied 
certain designated oincials that he is a person .f 
sufficient age and discrcticn,” of fair character and 
integrity,^ and not addicted to the use of intoxicat¬ 
ing liquors or narcotics.^ 

An ordinance conferring power on srecirled offi¬ 
cers to investigate the fitness o: applicants for chauf¬ 
feurs' licenses and providing for appeal to the city 
council in case of refusal of a license has been held 
not invalid as giving such officer an arbitrary power 
to refuse a license.’’”' So als-j, an ordinance that no 


held reasonable and valid as police regulations which f 
require that an applicant shall possess certain quali- 
fications in order to be entitled to a license as chauf- | 
feur or operator's and require him to undergo an 1 
examination or test as to such qualifications,the j 
same qualifications being exacted for operators or j 
.chaufifeurs under some regulations.^ Under some i 
statutes licenses to operate motor vehicles may be 
denied to persons who in the opinion of the licens¬ 
ing authorities are not proper persons to be granted 
licenses,2 such as persons afflicted with epilepsjv^ 

Municipalities. Under its power to license,^ a 
municipality, in the interest of public safety, may 


one shall operate a mot^r bus until he has appeared 
before the superintendent of police and passed an 
examination as to ability, and satisfied him of his 
character and qualifications, is not invalid as dele¬ 
gating arbitrary power to the superintendent of po- 
lice.ii Licenses or permits to drive private motor 
vehicles on the city streets may not arbitrarily be 
permitted some and refused others of like qualifica¬ 
tions and under like circumstances.^^ 

Conviction of felony. Under some regulations a 
license to operate a public service motor vehicle may 
be denied to an applicant who has been convicted of 
a felonyis although he has been pardoned.^'^ 


Taxicab Co., 87 A. 721, 87 Conn. 
416. 

42 C.J. p 744 note 94. 

94. Mass.—Bourne v. Whitman, 95 
N.E. 404, 209 Mass. 155, 35 L.R.A., 
jST.S., 701. 

95. Mass.—Bourne v. Whitman, su¬ 
pra 

96. Miss.—Lowe v. Simmons, 187 So. 
214, 185 Miss. 88. 

Pa.—Spiher v. Secretary of Revenue, 
Com.Pl., 29 Del.Co. 175. 

97. N.J.—Librizzi v. Plunkett, 16 A. 
2d 280, 126 N.J.Law 17. 

98. Hawaii.—Territory v. Field, 23 
Hawaii 230. 

Private motor carriers 

Statute requiring driver of private 
motor carrier to be competent to op¬ 
erate a truck and to be of good mor¬ 
al character was held valid.—Conti¬ 
nental Baking- Co. v. 'Woodringr, D.C. 
Kan., 55 F.2d 347, affirmed 52 S.Ct. 
595, 286 U.S. 352, 76 L.Ed. 1155, 81 
A.L.R. 1402. 

Persons of small stature may law¬ 
fully operate motor vehicles.—^Mahan 


V. State, to Use of Carr, 191 A. 575,' 
172 Md. 373. ; 

99. Hawaii.—^Territory v. Field, 25, 
Hawaii 230. ! 

1. Puerto Rico.—Arenas v. Commis¬ 

sioner of Interior, 26 Puerto Rico 
675. i 

1 42 C.J. P 745 note 1. i 

2. Is.J.—Hinnekens v. Magee, 53 A. i 
2d 356. 155 X.J.Law 537. 

i Persons driving while intoxicated 
' Where motorist had buen twice 
convicted of operating motor vehicle 
while under influence of intoxicating 
liquor, once outside the state and 
once within, the placing of motorist’s 
name on list of persons who would 
be prohibited from obtaining a li¬ 
cense -was proper under statute pro¬ 
viding that person convicted the sec¬ 
ond time of operating motor vehicle 
while under influence of intoxicating 
I liquor should forfeit his right to op¬ 
erate motor vehicles and that com¬ 
missioner in his discretion might re¬ 
fuse to grant a license to any person 
who in his estimation was not a 
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proper por.«!on to be granted such li¬ 
cense.—Hinr.i.l:ens v. Magee, supra. 

3. Pa.—Commonwealth v. Irwin, 29 
A.2d 68. 345 Pa. 504. 

4k Tex.—Dallas Taxicab Co. v. City 
of Dallas, Civ.App,. CS S.W.2d 551- 

5. Ill.—Clneago v. Kluever, 100 X.E. 
917, 257 Ill. 517. 

42 C.J. p 745 note 2. 

6. Ill.—Chicago V. Kluever, supra, 

42 C.J. p 745 note 3—p 65u note 2. 

7- Miss.—.Scott V. Hart, 91 So. 17, 

12$ Miss. 553. 

8. Miss.—Scott V. Hart, supra. 

9. Miss.—Scott v. Hart, supra. 

10. Tex.—Dallas Taxicab Co. v. City 
of Dallas, Oiv.App., 6S S.W.2d 359. 

! 11. Va.—Taylor v. Smith, 124 S.R 
259, 140 Va. 217. 

12. Va.—Thompson v. Smith, 154 S. 
E. 579, 155 Va. 367, 71 A.L.R. 604. 

13. X.T.—Baldi v. Gilchrist, 19$ X. 
T.S. 493, 204 App.Div. 425. 

j 42 C.J. P 745 note 9. 

114. N.T.—Baldi v. Gilchrist, supra. 
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Financial responsibility; payment of judgmeyit. 
The requirement of an ordinance that taxicab op¬ 
erators file with city officials such evidence of finan¬ 
cial responsibility as was filed with, and approved 
by, state officers has been upheld as valid.^s Jt is 
within the power of the legislature to provide that 
a person shall not obtain a license to operate a mo¬ 
tor vehicle on the public highways until he has sat¬ 
isfied a judgment against him founded on a previ¬ 
ous operation of a motor vehicle,and as a means 
of protecting the users of the highways the state 
may require an applicant for a license to operate a 
motor vehicle to carry liability insurance.17 

Wreckers. An ordinance which vests in local 
officers the power to issue or refuse a license to the 
driver of a wrecker implicitly requires that the li- 
• censee shall have the fitness and qualifications es¬ 
sential to the legislative purposeA^ It has been held 
that if an uncontrolled discretionary power is vest¬ 
ed by such an ordinance, it contravenes fundamen¬ 
tal law. 

Renczval. The licensing officers may refuse to re¬ 
new a license in a proper case.^O A renewal of a 
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license may be denied on the same grounds which 
authorize revocation of the license.^i 

§ 155. -Age Limit 

Persons below a specified age are frequently ineligible 
to be licensed to drive motor vehtcles. 

Under many statutes and ordinances, the reason¬ 
ableness and validity of which have been sus¬ 
tained,22 persons under a prescribed age are not 
eligible to be licensed to drive motor vehicles.23 
Under such a regulation a chauffeur’s license issued 
to a person under the prescribed age limit is abso¬ 
lutely void.24 Where the power of the municipality 
is limited to enactment of supplemental regulations 
only and a statute fixes the minimum age of driv¬ 
ers, the municipality may not fix a different age lim- 
it.25 Enactment of a statute providing for the li¬ 
censing by the state of operators of motor vehicles 
without limitation as to age and prohibiting munici¬ 
palities from requiring local licenses but authoriz¬ 
ing the municipality to prohibit minors from driving 
on the city streets was held to supersede in its en¬ 
tirety a prior ordinance withholding licenses from 
minors under a specified age.26 


15. Ky.—Beavers v. City of Wil¬ 
liamsburg-, 206 S.W.24 9U8, 306 Ky. 
201 . 

16. Mass.—In re Opinion of Justic¬ 
es, 147 NE. 680, 251 Mass. 617. 

N.J.—Garford Trucking v. Hoffman, 
177 A. 882, 114 N.J.Law 522. 
Nonpayment of judgment as ground 
for suspension or revocation of li¬ 
cense see infra § 160. 

iV. N.J.—Garford Trucking v. Hoff¬ 
man, supra, 
liiability of insurer 

(1) Under Uniform Automobile 
Liability Security Act, legislature in¬ 
tended to impose rigid and readily 
enforceable liability on insurer af¬ 
fording coverage made mandatory by 
the act.—Polonitz v. Wasilindra, 37 
A.2d 136, 155 Pa.Super. 62. 

(2) Provision of such statute ex¬ 
cluding from its benefits damage to 
“property of others in charge of the 
insured” was held not to mean prop¬ 
erty in mere possession of insured, 
but property over which he has right 
to exercise dominion or control.— 
Sky V. Keystone Mut. Casualty Co., 
29 A.2d 230, 150 Pa.Super. 613. 

18. N.J.—Librizzi v. Plunkett, 16 A. 
2d 280, 126 N.J.Law 17. 

19. N.J—Librizzi v. Plunkett, supra, 
limits on exercise of discretion 

Where ordinance for licensing of 
drivers of wreckers required that ap¬ 
plicant certify whether he had ever 
been convicted of a felony or misde¬ 
meanor or a violation of the ordi¬ 


nance, but did not lay down a def¬ 
inite disqualification m event of prior 
commission of crime, denial of appli¬ 
cation on ground that applicant had 
a criminal record was held arbitrary. 
—Librizzi v. Plunkett, supra. 

20. N.T.—Ostroff v. Valentine, 12 N. 
Y.S.2d 968. 257 App.Div. 314. 

Hack driver’s license 

—Ostroff V, Valentine, supra. 

21. N.J.—^Librizzi v. Plunkett, 16 A. 
2d 280, 126 N.J.Law 17. 

Revocation or suspension of license 
see infra § 160. 

22. U.S.—Continental Baking Co. v. 
Woodring, D.C.Kan., 55 F.2d 347, 
affirmed 52 S.Ct. 595, 286 U.S. 352, 
76 L.Ed. 1155, 81 A.L.R. 1402. 

Bel.—Corpus Juris cited in Bispham 

V. Mahony, 175 A. 320, 6 W.W.Harr. 
318. 

Neb.—State v. Graunke, 229 N.W. 

329, 119 Neb. 440. 

42 C.J. p 745 note 12. 

Object of statutes prohibiting is¬ 
suance of automobile drivers' licens¬ 
es to persons under eighteen is to 
protect users of highways from the 
inexperience and immaturity of such 
persons.—Plunkett v. Heath, 1 N.T.S. 
2d 778. 

23. Neb.—State v. Graunke, 229 N. 

W. 329, 119 Neb. 440. 

Statute forbidding license to oper¬ 
ate automobile to person under spec¬ 
ified age was held legislative declara¬ 
tion that minors under such age are 
incompetent to operate motor vehi- ^ 
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cles—Charbonneau v. MacRury, 153 
A. 457, 84 N.H. 601, 73 A.L.R. 1266. 

24, N.T.—Schultz V. Morrison, 154 
N.Y.S, 257, 91 Misc. 248, affirmed 
156 N.Y.S. 1144, 172 App.Div. 940. 

42 C.J. p 745 note 14. 

25. La—Loewenberg v. Fidelity Un¬ 
ion Casualty Co., App., 147 So. 81. 

Statute not fixing age 
Where a municipality is empow¬ 
ered to adopt only such regulations 
as are not in conflict with general 
laws of the state and a statute pro¬ 
vides for the licensing of drivers 
without regard to age, a municipality 
may not prohibit persons below a 
specified age from driving and ob¬ 
taining a license.—Russo v. State, 
App., 31 N.E.2d 102, appeal dismissed 
State V. Russo, 17 N.E.2d 915, 134 
Ohio St. 510. 

20. Va.—^Hannabass v. Maryland 
Casualty Co., 194 S.E. 808, 169 Va. 
559. 

Effect of saving clause in ordinance 

A municipal ordinance withholding 
permits to drive from minors under 
sixteen years was not continued in 
effect after enactment of statute pro¬ 
hibiting municipalities from requir¬ 
ing such permits because statute au¬ 
thorized municipalities to prohibit a 
minor from driving a motor vehicle 
on the streets of the city, under sav¬ 
ing clause of ordmance, where ordi¬ 
nance was entirely superseded.— 
Hannabass v. Maryland Casualty Co., 
supra. 
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Consent or signature of parent, guardian, or em~ i 
ployer. It is within the power of the state to license j 
persons below a prescribed age who meet required 
tests as to ability and who obtain the consent of a 
parent, guardian, or employer.27 Under son;e stat¬ 
utes the parent or guardian of a minor applying for 
a license must join in and sig^ the application be¬ 
fore the license can be issued to such minor,and 
such a regulation is not unreasonable, arbitrary, or 
discriminatory by reason of the fact that it applies 
to minors in a class by themselves.^^ A statute au¬ 
thorizing the issuance of drivers’ permits to minors | 
below a specified age in going to and from school, 
except residents of specified classes of cities, has 
been held valid.30 

§ 156. Proceedings to Procure License 

The procedure to be followed in obtaining a license 
to drive a motor vehicle and the officer to whom appli¬ 
cation for the license is to be made are generally gov¬ 
erned by the statutes or ordinances. 

The procedure to be pursued to obtain a chauf¬ 
feur’s or operator’s license is generally controlled 
by the provisions of the statute or ordinance requir¬ 
ing the license.31 Applications for drivers’ and 
chauffeurs’ licenses may and must be made to the 
officers designated by the statute,and an appli¬ 
cant must comply with all conditions prescribed be¬ 
fore he becomes entitled to the license.23 It has 
been held, where an applicant shows that he has the 


prescribed qualifications, that a license to operate 
such a vehicle cannot be refused but it has 

also been v.*hcre the power of passing on ap¬ 
plicant's qualifications is cc-legated to a designated 
ofitcia!, that applicant has no eonstittitional right of 
arpea! from the decision of such official as to his 
quail fic ation s.- 5 

Rcz'zcz.\ Under seme of the statutes provision is 
made for review of a refusal by the hcen:?ing au¬ 
thorities to issue a license to an applicant,^® but tne 
decisijn of the licensing authorities refusing to is¬ 
sue a license to an applicant is final and conclusive 
on the courts-" unless the officers acted unreason¬ 
ably or unlawfully"*- or the decision was not based 
on substantial evid.m.ce and was arbitrary or ca- 
pric: 

§ 157. Carrying License and Exhibiting 
Badge 

Under some regulations the license to drive must be 
carried by the licensee while driving and exhibited on 
proper demand. 

Under some regulations a chauffeur or operator 
must have his driver’s license with him at all times 
while operating a motor vehicle and exhibit it when 
properly called on to do Some statutes con¬ 

fine the right to demand exhibition of a driver’s li¬ 
cense to specified officers, empowered at any time 
to stop a car and require exhibition of the license, 


27- Del.—Bispham v. Mahony, 175 
A. 320, 6 W.W.Harr. 318. 

42 C.J. p 745 note 15. 

28. Cal.—^Pontius v. McLain, 298 P. 
541, 113 Cal.App. 452. 

One actnally in chargee of min or 
and willingr to be responsible may 
sign minor’s application for opera¬ 
tor’s license, right not depending on 
technical rights of parent.—^Pontius 
V. McLain, supra. 

Buie of strict construction inapplica¬ 
ble 

Del.—^Bispham v. Mahoney, 183 A. 
315, 7 W.W.Harr. 285. 

29. Cal.—Buelke v. Levenstadt, 214 
P. 42. 190 Cal. 684. 

42 C.J. P 745 note 16. 

30. Ind.—Shedd v. Automobile Ins. 
Co., 196 N.E. 227, 208 Ind. 621. 

31. Cal.—Pontius v. McLain, 298 P. 
541, 113 Cal-App. 452. 

Idaho.—State ex rel. Wright v. Head¬ 
rick, 139 P.2d 761, 65 Idaho 148. I 
42 C.J. P 745 note 18. I 

32. Idaho.—State ex rel. Wright v. 
Headrick, supra. 

—^Appeal of Peschel, 4 N.W.2d 
194, 72 N.D. 14, followed in In re 
Hatlie, 4 N.W.2d 199, 72 X.D. 25, 
Arnold v. Cass County, 4 N'.W.2d 
224, 72 N.D. 26, and McArthur v. 


Cass County. 4 N.W.2d 224, 72 X. f 
D. 27. ! 

33. Cal.—Pontius v. McLain, 20S P. ^ 

541, 113 Cal.App. 452. ; 

Source of information 

Commissioner of motor vehicles 
might determine whether apph'-ant 
for operator's license w’as proper 
son from any source.—Salt’s Textile 
Mfg. Co. V, Ghent, 139 A. 604f 107 
Conn. 211. 

Temporary permit 

Conditions precedent applicable to | 
issuance of permanent automobile 
operator’s license were held applica¬ 
ble to temporary driver’s permit.— 
Pontius V. McLain, 298 P. 541, 113 
Cal.App. 452. 

34 , Ill.—People v. Thompson. 225 
Ill.App. 567. 

Pa.—Commonwealth v. Irw’in, 29 A.2d 
68, 345 Pa. 504. 

35 _ Va.—Taylor v. Smith, 124 S.E. 
259, 140 Va. 217. 


en same construction as given to oth¬ 
er similar statutes giving right of 
appeal from orders of various boards 
and commi.esions, notwithstanding 
statute differs in some respects from 
such other statutes.—Department of 
Public Safety v. Robertson, supra. 
Appeal hy state 

Judgment reversing decision of li¬ 
censing authority refusing to issue 
license and directing department to 
issue license was appealable under 
constitution and general law relating 
to appeals in view of absence of con¬ 
trary provision in statute dealing 
with issuance of license to operate 
! an automobile.—Department of Pub- 
' lie Safety v. Robertson, supra. 

37. Tex.—Department of Public 
Safety v, Robertson, supra. 

38. Tex.—^Department of Public 
Safety v. Robertson, supra. 

39. Tex.—^Department of Public 
Safety v. Robertson, supra. 


36. Tex.—^Department of Public 
Safety v. Robertson, Civ.App., 203 
S.W.2d 950. 

ConstractioiL of statute 

Statute authorizing appeal from 
decision of licensing authority refus¬ 
ing to issue a license should be giv- 


40. Pa.—Commonwealth v. Annes- 
setti, 31 Pa-Dist. & Co. 407. 18 
Wash.Co. 93. 

Tenn.—Cox v. State, 181 S.W.2d 338, 
181 Tenn. 344, 154 A.L.R. 809. 

42 C.J. P 746 note 25. 

1 41. Tenn.—Cox v. State, supra. 
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but this right must be exercised in good faith.^2 
Under some regulations requiring the operator of 
a motor vehicle to wear his driver^s badge while 
driving, in case of loss of such a badge a new one 
with another number than that borne by that lost 

may be obtained.^^ 

In the District of Columbia the commissioners of 
the District, under the general powers relating to 
the regulation of the movements of vehicles on pub¬ 
lic streets conferred on them by acts of congress, 
may enact police regulations which make punish¬ 
able a driver’s failure to exhibit his permit when 
required."^^ 

§ 158. License Fees 

Drivers of motor vehicles may be required to pay a 
license fee. 

The state under its power to impose license taxes 
on occupations within its limits may fix and impose 
a license fee or tax on chauffeurs or drivers of mo¬ 
tor vehicles,and it may delegate this power in 
whole or in part to municipalities 6 but ^yhere the 
legislature by statute requires a fee to be paid by 
chauffeurs, and expressly prohibits a municipality 
from levying any additional fee for the operation of 
motor vehicles to that levied by the state, a mu¬ 
nicipality cannot require a license fee from the 
driver of a public service motor vehicle.47 

Amount of fee. The amount of the license fee 


to be paid is dependent on the particular statute and 
the class or type of license involved^S Regulations 
have been held reasonable and valid which grade 
the fees imposed on different chauffeurs, according 
to the character of the motor vehicles they oper¬ 
ate,^® or which impose larger license fees on pro¬ 
fessional chauffeurs than on other operators or 
drivers ;50 and the imposition of such special li¬ 
cense fees on professional chauffeurs is not invalid 
as being an arbitrary and an unusual tax.^i In ac¬ 
cordance with the general rules relating to the 
amount of license fees in general, especially those 
relating to the amount of motor vehicle license fees, 
as discussed supra §§ 137-141, the amount of the fee 
imposed on a chauffeur or a driver as a police reg¬ 
ulation should bear a reasonable relation to the nec¬ 
essary expense of issuing the license and enforcing 
the regulation,'52 and in accordance with this rule 
it has been held that fees of fifty cents and one 
dollar imposed by a city ordinance bear a reason¬ 
able relation to such expense and are not invalid as 
an attempt to raise revenue under the police pow- 
er.^^ 

Collection. A license tax imposed as a revenue 
measure, with incidental police regulations, may be 
recovered by suit where the tax is specific and as¬ 
certained and no exclusive remedy is provided by 
the statute.^"^ 

Disposition of fund. The disposition of the funds 
collected depends on the statutes relating thereto.55 


42. Tenn.—Robertson v. State, 198 
S.W.2d 633, 184 Tenn. 277. 

43. Pa.—In re Automobiles, 18 Pa. 
Dist. 451, 36 Pa.Co. 155. 

42 C.J. P 746 note 26. 

44. D.C.—Croson v. District of Co¬ 
lumbia, 2 P.2d 924, 65 App.D.C. 122. 

45. Md.—Ruggles v. State, 87 A. 
1080, 120 Md 553 

Tex.—Ball v. McKinney, Civ.App., 286 
S.W. 341. 

Motor vehicle license fees generally 
see supra §§ 136-145. 

XTature of fees 

Fees collected for drivers' licenses 
were held “state money," even 
though collected by sheriffs, and not 
“fees” within contemplation of con¬ 
stitutional provision relating to pay 
of county officers.—State ex rel. 
Wright V. Headrick, 139 P.2d 761, 65 
Idaho 148. 

Public employees 

Where statute provided that chauf¬ 
feur's license should be issued with¬ 
out charge to employees of state or 
political subdivisions, and three days 
later, at same session of general as¬ 
sembly, statute was enacted requir¬ 
ing all persons to pay chauffeur’s li¬ 
cense fee, and both statutes stated 


that all conflicting acts were thereby 
repealed, and both were approved by 
governor on same day, later statute 
prevailed, so that chauffeurs in em¬ 
ploy of city were required to pay li¬ 
cense fee, as they had done for four 
years since enactment of the stat¬ 
utes.—Commonwealth v. Sanderson, 
195 S.E. 516, 170 Va 33 
l^iceuse tax on “bobtail drivers” 

In order to be valid, a regulation of 
state laundry board fixing license tax 
and charges paid by “bobtail driver” 
must be restricted to field of opera¬ 
tion of launderers for their own and 
the public good.—Ring v. City Dry 
Cleaners, 12 So.2d 593, 152 Fla. 622. 

46. Tex.—Ball v. McKinney, Civ. 
App., 286 S.W. 341. 

47. Tex.—City of Waco v. Grimes, 
Civ.App, 288 S.W. 1113—Ball v. 
McKinney, Civ.App., 286 S.W. 341. 

48. Idaho.—State ex rel. Wright v. 
Headrick, 139 P.2d 761, 65 Idaho 
148. 

Ky.—Earhart v. Middendorf, 27 S.W. 
2d 657, 234 Ky. 78. 

Neb.—Cross v. Theobald, 280 N.W. 
841, 135 Neb. 199. 

4D. N.J.—Cleary v. Johnston, 74 A. 
538, 79 N.J.Law 49. 
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50. Md.—Ruggles v. State, 87 A. 
1080, 3 20 Md. 553. 

51. Md—Ruggles v. State, supra. 

52. S.C.—State V. Perry, 136 S.E. 
314, 138 S.C. 329. 

53. Miss —Lowe v. Simmons, 187 
So. 214, 3 85 Miss. 88. 

Tenn.—Rutherford v. City of Nash¬ 
ville, 79 S.W.2d 581, 168 Tenn. 499. 
42 C.J. p 746 note 41. 

54. Ala.—Turner v. State, 146 So. 
601, 226 Ala. 269. 

55. Neb.—Mehrens v. Bauman, 231 
N.W. 701, 120 Neb. 110. 

Expenditure of funds 

Grant to governor of power to ex¬ 
pend fund raised by Uniform Opera¬ 
tors' License Act to pay salaries and 
expenses for enforcement of motor 
vehicle laws was held not unconsti¬ 
tutional.—Talbott V. Jones, 80 S.W. 
2d 566, 258 Ky. 449. 

Transfer of funds 

(1) The fees collected must be 
transferred in the manner and to 
such funds or officers as the statutes 
prescribe.—State ex rel. Wright v. 
Headrick, 139 P.2d 761, 65 Idaho 148. 

(2) Statute providing for transfer 
of portion of surplus from operator's 
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Under some statutes a specified portion of tne f 
collected may be retained by the coliccting oincer."^ 

§ 159. Construction and Effect of License 

A license to operate a motor vehicle is a mere privi¬ 
lege, which generally remains in effect until properly 
suspended or revoked. 

A chauffeur’s or operator’s license -^vhich has been 
regularly issued is valid and remains in force un¬ 
less or until suspended or revoked by tlie proper au- 




:! :t IS 5':rren.''.:-rc':/ 


hide? to h^v.* !i;e:: 5 es dtes n:.: prtvi'lc- for periodic 
h 2 ':n 5 :‘ 5 .’^ A heense to cporate an automobile is a 
p‘_-rm;t to dt ^.dtat otherv.use '.v^.uld be urdrivrfuh^^ 
It is merely a pirs'nal privihjgi-,"'^ revocable for due 
cause, a? c-tns:t.-r'„d infra ? Id'', and not a vcstc'J/'- 
naturald'^ crntract or 'roperty'-^ right, in a legal or 
constitutional sense,''5 which may be sold or as- 


and chauffeur's license fund to gen- ' 
eraj revenue fund held valid.—Gulf 
Ins. Co. V. James. 185 S.'W.2d 966, 143 ' 
Tex. 424. 

56. Additional fee | 

Fees authorized to be collected by ^ 
clerks of the district court, under the ' 
statute dealing with the issuance of I 
driver's licenses for operating certain ! 
motor vehicles, may be retained by 1 
the clerks as their personal funds j 
and are not fees for services ren-1 
dered by the clerks in their “official 
capacity" within meaning of the 
statute providing that salaries fixed 
by statute shall be full compensa¬ 
tion for all county officials, and that 
all fees received for any act or serv¬ 
ice rendered in official capacity shall 
be accounted for and paid over to 
county treasurer.—^Appeal of Peschel, 

4 N.W.2d 194, 72 N.D. 14, followed in 
In re Hatlie, 4 N.W.2d 199, 72 N.D. 

26, Arnold v. Cass County, 4 N.W.2d 
224, 72 ND. 26, and McArthur v. 
Cass County, 4 N.W.2d 224, 72 N.D. 

27. 

Recovery of payments 

T^Tiere state examiner informed 
clerk of district court that attorney 
general had ruled that drivers’ li 
cense fees belonged to county rather 
than to clerk, and demanded that 
clerk pay money over, and examina¬ 
tion of hooks of clerk’s office was 
about to be made so that if clerk re¬ 
tained the fees and could not sustain 
his claim of right to the fees he 
might be charged with official mis¬ 
conduct, and a felony, payment of the 
fees by clerk to county treasury was 
not a voluntary payment and he was 
not precluded from thereafter recov¬ 
ering the fees from the county.—^Ap¬ 
peal of Peschel, 4 N.W.2d 194, 72 N. 
D. 14, followed in In re Hatlie, 4 N. 
W.2d 199r 72 N.D. 25, Arnold v. Cass 
County, 4 N.W.2d 224, 72 N.D. 26, and 
McArthur v. Cass County, 4 N.W.2d 
224, 72 N.D. 27. 

57. Conn.—Salt’s Textile Mfg. Co. v. 

Ghent, 139 A. 694, 107 Conn. 211. 
Iilass.—O’Hare v. Gloag, 108 N.E. 566. 

221 Mass. 24. 

Pzlma facie right 

Until driver’s license Is revoked 
and canceled, driver has the prima 
facie right to operate a motor vehi- 

eo c. J.S.-31 


cle owu'^d or op~r'V^e'T by a irofjr' r.IoDnnilsls, 14 S.H,2d 733, 219 N.C. 
carrier.—Hu:Tmn.n v. ?-rjth-rn TOC. 


writers, 12S S.W.Cd 4, 133 T“X. S54. 

Sa. Conn.—Salt’s Textile Mfg. Co. v. . 
Ghent, 139 A. 634, 107 Conn. Cll- 

59, N.D.—State ex rel. Jordon v. 
Anstrom. 270 N.'^. E35, 57 N.D. 175. 

60. P.T.—La Plante v. State Doar'l 
of Public Roads. 131 A. 641, 47 R. 
L 258. 

Wash.—Rawson v. Department of, 


62. Cl".—Sleeper v. Wo::)dTnrLnsee, 54 
P.ia S13. 11 CalApp.Cd 535. 

63. Va.—AngLn v. Jcyrer, 26 S.E.Cd 
5S. ISl Va. 6Prichard v. Rat¬ 
tle, 17 S.E2d 333. ITS Va. 4.55— 
Cr-mmcnwcalth v, Ellett, 4 S.E.Cd 
: '-2, 171 Va. 4 "3. 

V'.Va.—Xuller v. State Road Cem- 
mission of Vv"ost Virginia, 13,3 S.B. 
549, 119 W.Va. 312, Gis-sentlng opin- 


Dicenses, 130 P.2d 876, 15 Wash.Cd ’ S.B. 270, 113 W.Va. 


61. Mich.—Larr v. Dignan, 26 N.V". 
2d 872, 317 Mich. 121—People v. 
Thompson. 242 N.W. 557, 259 Mich. 
109. 

Mo.—Schwaller v. May, 115 S.W.2d 
207, 234 Mo.App. 1S5. 

Neb.—Smith v. State, 247 N.W. 421. 
124 Neb. 587. 


64. Ky.—Commcnwealth v. Harris, 
125 S.Vr.2d 579, 27S Ky. 218. 

Mo,—Schwaller v. 3Tay, 115 S.W.2d 
237, 23i MoApp. 1S5. 

>rer.—Smith v. State, 247 N.W. 421, 
121 Neb. 587. 

N.T.—Heart v. Fletcher, 53 N.T.S.2d 
I 369, 184 Misc. 659—City of Roches- 
i ter V. Falk. 3 N.T.S.2d 343, 170 


N.y!—H eart v. Fletcher. 53 N.T.S 2d I 238—People v. Cohen, 217 N. 

369, 184 Misc. 659—People v. Co-1 ’^25, 125 Misc. 29. 

ytx'v Q ' 7 *'R -oq ATSof* I Pa.—Commonwealth v. Cronin, 9 A. 

re St is sit 228 ! 3S6 Pa. 469. 125 A.I..R 1455 

Tvj« CO, J —Commonwealth v. Punk, 186 A. 


Pa.—Commonwealth v. Cronin, 9 A. 
2d 408, 336 Pa. 469, 125 A.L.R. 
1455. 

Tex.—Department of Public Safety 
V. Robertson, Civ.App., 203 S.W.2d 
950. 


65, 323 Pa. 390—Rineer v. Board- 
man, 32 Pa.Dist. & Co. 27, 45 

DaupKCo. 78—^Appeal of Klepeis, 
Com.Pl., 20 Leh.Co.L.J. 59—Com¬ 
monwealth V. O’Donnell, Com.Pl., 
27 North.Co. 52. 


Va-Law V. CommonTrealth, 199 

E 516 171 Va. 449 1 Public Roads, 131 A. 641, 47 R.I. 

■Wash.—Rawson v. Department of Li- ( ^58. o n. . 

censes. 130 P.2d 876. 15 Wash.2d Tenn.-OorpTis Jiuis cited la Sulllns 

V. Butler, 135 S.W.2d 930, 932, lio 

42 C.j. p 746 note 44, „ Tenn App. 488. 


Tenn.App. 468. 

, Tex.—Department of Public Safety v. 
Oonditloaal privileffe ^ ^ i Robertson. Civ.App.. 203 S.-W.2d 

Va.—Anglin v. Joyner, 26 S.E 2d 58, j 

181 Va. 660—^Prichard v. Battle, 17 1 Commonwealth, 199 S. 

S.E2d 393, 178 Va. 45o—Common-. 44 g_ 

wealth V. Ellett, 4 S.E.2d 762, 174 

Va. 403. i 65. Pa.—Appeal of Klepeis, Com. 

W.Va,—^Nulter v. State Road Com-: PL, 57 York Leg.Rec. 107. 

mission of West Virginia, 193 S.E. 1 Va.—Anglin v. Joyner. 26 S.E.2d 58, 
6 49 119 W.Va. 312, dissenting' ISl Va. 660—Prichard v. Battle, 17 

opinion. 194 S.E. 270, 119 W.Va* S.E.2d 393, 178 Va 455—Common- 
312 wealth V. Ellett. 4 S.B.2d 762, 174 

substantial right 

N.T.-People v. Bruno. 43 ^ Com- 

' mission of West Virginia 193 & 
AS evidence j E. 649. 119 W.Va 312. dissenting 

License is evidence of a privilege ! 194 s.E. 270, 119 W.Va 312. 

granted by the state to the holder 

thereof to operate a motor vehicle ■ 66- N.Y. —City of Rochester v- Falk, 
upon the public highways. — State v. J 9 N.T.S.2d 343, 170 Misc. 238. 
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One accepting a license accepts therewith all rea¬ 
sonable conditions imposed in granting it,®*^ and is 
always subject to such reasonable regulation and 
control as the state may see fit to impose. 68 The 
statute requiring a license of drivers of automobiles 
does not constitute a declaration that all successful 
applicants are of equal discretion and capacity in 
the operation of such vehicles,®® nor does the license 
issued thereunder constitute a certificate of physical 
perfection of adults or mental maturity of eligible 
minors. 

§ 160. Revocation or Suspension of License 

a. In general 

b. Grounds 

c. Who may revoke or suspend license 

d. Procedure 

e. Reinstatement; new license 


a. In Greneral 

Licenses to drive motor vehicles may be suspended 
or revoked in the manner and on the grounds |>rescrrbed 
by law. 

A license to drive a motor vehicle not being a 
vested right, as discussed supra § 159, is subject to 
suspension or revocation as a statute or ordinance 
may provide,the legislature having full authority 
to prescribe the conditions on which such a license 
will be revoked.'^2 a license may not be suspended 
or revoked capriciously or arbitrarily,*^3 but only in 
the manner and on the grounds provided by law, 
and a statutory provision prescribing the conditions 
on which the privilege may be exercised and on 
breach of which it may be revoked or suspended has 
been held not unconstitutional.'^^ An act of congress 
empowering the commissioners of the District of 
Columbia to make and enforce usual and reasonable 


67. Ky.—Commonwealth v. Harris, 
128 S.W.2d 579, 278 Ky. 218. 

Mich.—Larr v. Dignan, 26 N.W.2d 
872, 317 Mich. 121—People v. 

Thompson, 242 N.W. 857, 259 Mich. 
109. 

Pa.—Commonwealth v. Punk, 168 A. 

65. 323 Pa. 390. 

Junior license 

In statute limiting effect of Junior 
operator’s licenses to that of author¬ 
izing operation of motor vehicle in 
traveling to or from school and in 
•‘usual and ordinary pursuit of the 
business of the parent or guardian of 
the licensee,” the word ‘‘business'* 
is not restricted to productive trade, 
profession, or occupation, but means 
the interest, concern, or duty of the 
parent or guardian, and includes 
sending children on errands, to 
church, and for recreation.—People 
V. Gillette, 16 N.T.S.2d 361, 172 Misc. 
847. 

notice of conditions 

By applying for and paying the re¬ 
quired fee, applicant is charged with 
notice of the conditions under which 
he might exercise the privilege.— 
Heart v. Fletcher, 63 N.Y.S.2d 369, 
184 Misc. 659. 

68. Ky.—Commonwealth v. Harris, 
128 S.W.2d 579, 278 Ky. 218. 

Mo.—Schwaller v. May, 115 S.W.2d 
207. 234 Mo.App, 185. 

Pa.—Commonwealth v. Funk, 186 A. 
65, 323 Pa. 390. 

Tenn.—Sulims v. Butler, 135 S.W.2d 
930, 175 Tenn. 468. 

Tex—Department of Public Safety 
V. Robertson, Civ.App., 203 S.W.2d 
950. 

*‘A license to use its highways does 
not abridge the police power of the 
Commonwealth to make them safe.” 
—Law V. Commonwealth, 199 S.E. 
516, 519, 171 Va 449. 

69. N.n.—Charbonneau v. MacRury, 
153 A. 457, 84 N.H. 601, 73 A.L.R. 
1266. 


70. N.H—Charbonneau v. MacRury, 
supra. 

71. Cal.—Sleeper v. Woodmansee, 
54 P.2d 519, 11 Cal.App.2d 695. 

Mo.—Schwaller v. May, 115 S.W.2d 
207, 231 Mo.App. 185. 

Neb—Smith v. State. 247 N.W. 421, 
124 Neb. 587. 

N.Y.—People v, Cohen, 217 N.Y.S. 
726, 12S Misc. 29. 

Pa.—Appeal of Davis, Com.PL, 20 
Leh.CoL.J. 284. 

Va.—^Anglin v. Joyner, 26 S.E.2d 58, 
181 Va 660—Prichard v. Battle, 
17 S.E 2d 393, 178 Va. 455—Com¬ 
monwealth V. Ellett, 4 S.E.2d 762, 
174 Va. 403—Law v. Common¬ 
wealth, 199 S.E, 516, 171 Va. 449. 
Wash.—Rawson v. Department of Li¬ 
censes, 130 P.2d 876, 15 Wash 2d 
364. 

WVa.—^Nulter v. State Road Com¬ 
mission of West Virginia, 193 S E. 
549, 119 WVa 312, dissenting opin¬ 
ion 194 S.E. 270, 119 W.Va. 312 
Revocation or forfeiture of motor 
vehicle licenses generally see su¬ 
pra §§ 127-131. 

Revocation is not penalty, but 
merely the denial of a privilege.— 
Anglin v. Joyner, 26 S.E.2cl 58, 181 
Va. 660. 

Exercise of regulatory powers 

(1) Revocation of driver's license 
Is exercise of police power.—Thomp¬ 
son V. Smith, 154 S.E. 579, 155 Va. 
367, 71 AL.R. 604. 

(2) Suspension or revocation of li¬ 
censes granted to such as are there¬ 
after found to be incompetent is 
method of exercise of state's regula¬ 
tory power over public highways.— 
City of Cincinnati v. Wright, 67 N. 
E.2d 358, 77 Ohio App. 261. 

Nonresident’s right to operate au¬ 
tomobile in state is subject to sus¬ 
pension or revocation the same as 
that of residents.—State v. Chand¬ 
ler, 161 A 148, 131 Me. 262, 82 A.L.R. 

482 


1389, appeal dismissed Chandler v. 
State of Maine, 53 S.Ct. 116, 287 US. 
572, 77 L.Ed. 502. 

Revocation as finding of unfitness 
Revocation of a license because of 
an offense for which licensee has 
been convicted is merely a finding 
that by reason of commission of of¬ 
fense, or conviction of licensee, the 
licensee is no longer a fit person to 
hold and enjoy the privilege—Prich¬ 
ard V. Battle, 17 S E.2d 393, 178 Va. 
455. 

72. Cal —Watson v. State Division 
of Motor Vehicles, 298 P. 481, 212 
Cal. 279. 

N.C.—State v. McDaniels, 14 S.E 2d 
793, 219 N.C. 763. 

73. N.Y.—McCord v. Fletcher, 44 N 
T.S.2d 89, 182 Misc. 447—Applica¬ 
tion of Goodwin. 17 N.Y.S.2d 426, 
173 Misc 169, appeal dismissed 20 
N.Y.S.2d 1019—City of Rochester v- 
Falk, 9 N.Y.S 2d 343, 170 Misc. 238 
—Sands v. Fletcher, 54 N.Y.S.2d 
449—People v. Marinelli, 37 N.Y. 
S.2d 321. 

Va.—Thompson v. Smith, 154 S E. 
579, 155 Va. 367, 71 AL.R. 604. 

74. Cal.—Sleeper v. Woodmansee, 54 
P.2d 519, 11 Cal.App.2d 595. 

N.C.—State v. Barrier, 46 S.E.2d 846, 
228 N.C. 751—In re Wright, 46 S 
E.2d 696, 228 N.C. 584. 

42 C.J. p 746 note 48. 

75. N.Y.—^People v. Cohen, 217 N. 
Y.S. 726, 128 Misc. 29. 

Pa.—Commonwealth v. Punk, 186 A. 
65, 323 Pa. 390. 

Tenn.—Sullins v. Butler, 135 S.W.2d 
930. 175 Tenn. 468. 

Va—Prichard v. Battle, 17 S.E.2d 
393, 178 Va. 455. 

Wash.—Rawson v. Department of Li¬ 
censes, 130 P.2d 876, 15 Wash.2d 
364. 

42 C.J. p 746 note 50. 
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regulations dealing with the revocation of drivers’ j 
permits and to revoke permits for any cause %vh;ch 1 
the commissioners may deem sufficient, provision be- j 
ing made for judicial review, was held constitu- \ 
tionaU® The fact that the license is granted un- ■ 
der a statute which provides that the license “shall ' 
he good until suspended or revoked’" for ceriain 
causes does not constitute it a contract hetvreen the 
licensee and the state, so as to prevent a repeal of ■ 
the statute and the requirement of an annual li- i 
censeJ'^ j 

Lhnits on power of municipality. Where the state j 
has reserved exclusive control over the issuance of 1 
licenses to drive motor vehicles, a municipality has \ 
no power to provide by ordinance for the suspen- [ 
sion or revocation of licenses which the state has ; 
issued. '^8 An ordinance providing that a driver's \ 
permit should be perpetual unless revoked, but mak¬ 
ing no provision for revocation, has been held not 
to prevent an amendment thereof, applicable to per- ] 
mits already issued, providing for revocation.'^ 

b. Grounds 

(1) In general 

(2) Conviction 

(3) Financial responsibility 

(1) In General 

A license to drive an automobile may be suspended 
OP revoked for any reason that would have Justified re¬ 
fusal of the license in the first instance or on any ground 
specified in the statutes or ordinances. 

It has been held that a license to drive a motor 
vehicle may be suspended or revoked for any rea¬ 
son that would have justified a refusal to issue the 


l:c:nrj :r. th:- first or for any specific 

cr 57 . 22 :::^I hy statute or ordi¬ 
nance.-* I: n:;.y rC'V'd:.-d f-r failure of the op¬ 
erator, on his applitition th:?r;.f:‘r, to disclose any 


physical ince: ■ 
fects which nti 

lish signs and 
pended or rev: 
the rules of tl 
speed limits,®® : 
vehicle operate 
in which he is 


city or infirmity.*- far pht.'sical dc- 
l;e his drivi: g a menace to the pub- 
fer his inability to understand Eng- 
warnings.®-* A license may be sus- 
ked for violation by the licensee of 
:t licensing authorities,®* exceeding 
■eckless driving,®" involvement oi the 
d by the licenses in a fatal accident 
shown to be negligent,®® or permit¬ 


ting an automobile in the licensee’s control to be op¬ 
erated in violation of statutory provisions.®^ 


Where power is gio'sn to revoke a license for suf¬ 
ficient cause, such power to revoke is not restricted 
to cases where the right cf the public to use the 
highway in safety is involved.^^^ but the license may 
be revoked whenever the board or commission in 
good faith and in the exercise of reasonable discre¬ 
tion finds that the probable use of the motor vehi¬ 
cle by the licensee wfill be a detriment to the public 
safety, welfare, or morals,as where he is charged 
with an offense of such a nature or committed in 
such a manner as to show a deliberate disregard of 
the criminal law, even though the crime is not 
directly connected with the operation of an auto- 
mobile.®2 Suspension or revocation of a license 
rests in the discretion of the board or officer in 
cases other than those in which suspension or rev¬ 
ocation is made mandatory by the statute,®® and 
in such cases the board or officer should not act 
arbitrarily on establishment of such a ground, but 


76. D.C.—^La Forest v. Board of 
Com’rs of District of Columbia, 92 
F.2d 547, 67 App.D.C. 396, certiorari 
denied 58 S.Ct. 367, 302 U.S. 760. 82 

D. Ed. 588. 

77. Md.—Rugfgles v. State, 87 A. 
1080. 120 Md. 553. 

78. Neb.—Gembler v. City of Se¬ 
ward, 288 N.W. 545, 136 Neb. 916. 

79. Va.—Thompson v. Smith, 154 S- 
H. 579, 155 Va. 367. 71 A.D.R. 604. 

8a Pa.—^Petition of Purnell, 19 Pa. 
Dist. & Co. 189, 23 Del.Co. 502. 

81. Cal.—Sleeper v. Woodmansee, 54 
P.2d 519, 11 Cal.App.2d 695, 599— 
Keck V. Superior Court in and for 
Los Angeles County. 293 P. 128, 109 
Cal-App. 251. 

Pa.—Commonwealth v. Smith, 25 Pa. 
Dist, & Co. 199, 42 Dauph.Co. 43— 
In re Suspension Operator’s Li¬ 
cense, Com.Pl., 22 Erie Co. 60. 

82. Mass.—O’Hare v. Gloag, 108 N. 

E. 566, 221 Mass. 24. 

83. N.Y.—^People V. Gesino, 291 N. 


T.S. 821, 161 Misc. 423, reversed 1 
on other grounds 22 N.T.S.2d 285, 
174 Misc. 895. 

84. Pa.—Petition of Purnell, 19 Peu 
D ist. & Co. 189, 23 Del.Co. 502. 

85. N.T.—^People v. Gillette, 16 N.T. 
S.2d 361, 172 Misc. 847. 

86. Pa.—^Epstein v. Boardman, 32 
Pa.Dist. & Co. 577. 

87. N.T.—Sheridan v. Fletcher, 58 
N.T.S.2d 466, 270 App.Div. 29. 

Pa.—Appeal of Seiferman, 54 Pa.Dist. 
& Co. 424. 

Wliat constitutes reckless driving 
Reckless driving within statute re¬ 
lating to revocation of motorist’s li- j 
cense means running or operating 
automobile under such circumstances 
as to show a reckless disregard of 
consequences.—Sheridan v. Fletcher, 
58 N.Y.S.2d 466, 270 App.Div. 29. 

88. Pa.—^Appeal of Lombertino, 39 

Pa.Dist & Co. 581—Commonwealth 
V. Bergenfield, 37 Pa.Dist. & Co- 
684. 41 Lack.Jur. 169—Common¬ 

wealth V. Szumski, 32 Pa.Dist. & 
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Co. 583—Commonwealth v. Wilson, 
29 Pa.Dist. & Co. 255—Common¬ 
wealth V. Schmitt, 19 Pa.Dist. & 
Co. 53, 81 Pittsb.Leg.J. 53—In re 
Albrand’s Operator’s License, Com. 
PL, 33 Del.Co. 275—Commonwealth 
V. Kovac, Com.Pl., 30 Erie Co. 209 
—^Appeal of Kopeach, Com.Pl., 38 
Luz.Leg.Reg. 424—Commonwealth 
V. Hilstolsky, Com.Pl., 34 Luz,Leg, 
Reg. 271—^Appeal of Masclantonio, 
Com.PL, 19 Northumb.Leg.J. 44— 
Appeal of Roush from Suspension 
of Operator’s License. Com.Pl., 18 
Northumb.Leg.J. 138. 

89. Pa.—Appeal of McNelis, 24 Pa. 
Dist & Co. 316. 

90. R.I.—Glass V. State Board of 

Public Roads. 115 A. 244, 44 R.I. 

54. 

91. R.I.—Glass V. State Board of 

Public Roads, supra. 

92. R.I.—Glass v. State Board of 

Public Roads, supra. 

93. Okl.—^Ashcraft v. State, 98 P,2d 
60. 68 OkLCr. 308. 
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should consider the culpability of the licensee and 
whether or not a suspension or revocation of the li¬ 
cense would work an injustice.^^ 

(2) Conviction 

Conviction of a driver of specified offenses is fre¬ 
quently ground for suspension or revocation of his li¬ 
cense. 


Under a number of statutes, the validity of which 
has been sustained,conviction of the holder of a 
license to drive a motor vehicle of specified offenses 
constitutes ground for suspension or revocation of 
the license.Among such offenses are driving 
while intoxicated,97 leaving the scene of an acci- 


94. Pa.—Commonwealth v. Baker, 39 
Pa.Dist. & Co. 294, 22 West.Co.LJ. 
165—Commonwealth v Schmitt, 19 
Pa.Dist. & Co. 53—^In re Suspen¬ 
sion License of Jones, Com.PL, 39 
Luz.Leg.Reg:. 271, 9 Monroe L.R. 
35—^Appeal of Murphy, Com.PL, 13 
Som.Leg.J. 113, 28 West.Co.LJ. 153 
—Commonwealth v. Buck, Com. 
PL, 29 West.Co.L.J. 263. 

95. Cal.—^People v. O’Rourke, 13 P. 
2d 989. 124 CaLApp. 752. 

Va—Prichard v. Battle, 17 S.E.2d 
393, 178 Va. 455. 

96. Cal.—^Ellis V. Department of Mo¬ 
tor Vehicles, 125 P.2d 521, 51 Cal. 
App.2d 753—People v. O’Rourke, 
13 P.2d 989, 124 Cal.App. 752. 

Hawaii.—Territory v. Aldridge, 35 
Hawaii 565. 

N.T.—^People v. Cohen, 217 N.T.S. 
726. 128 Misc. 29. 

Okl.—^Ashcraft v. State, 98 P.2d 60, 
68 OklCr. 308. 

Pa—Hynes v. Logan, 47 Pa.Dist. & 
Co. 333, 53 Dauph.Co. 381—Com¬ 
monwealth V. Smith, 25 Pa.Dist. & 
Co. 199. 

Va.—^Law v. Commonwealth, 199 S. 

E. 616, 171 Va 449. 

Statute held not penal 
Va.—^Anglin v. Joyner, 26 S.B.2d 58, 
181 Va. 660. 

Porfeitare of hail as conviction 

The word “bail,” as used in a stat¬ 
ute providing that for purposes of 
revocation of a driver’s license for 
conviction of certain offenses, a for¬ 
feiture of “bail” shall be equivalent 
to a conviction, means security for a 
defendant’s appearance in court to 
answer a criminal charge there pend¬ 
ing. It does not include the mere 
deposit of security with an arresting 
officer or magistrate pending issu¬ 
ance and service of warrant, which 
deposit is retained without semb¬ 
lance of judicial proceeding or legal 
forfeiture—In re Wright, 46 S.E.2d 
696, 228 N.C. 584. 

Appeal from Judgment on convic¬ 
tion does not annul or wipe out con¬ 
viction So as to bar suspension.— 
Goulter v. Huse, 84 P.2d 126, 196 
Wash. 652. 

Frohatlon 

Statute providing that termination 
of probation and dismissal of charg¬ 
es shall not effect any revocation or 
suspension of any license of the pro¬ 
bationer, and that the probationer's 
prior conviction shall be considered a 
conviction for the purpose of revok¬ 


ing or suspending any license Issued 
to him, on ground of two or more 
convictions, was not invalid as an ex 
post facto law as applied to motorist 
who, before that section was enacted, 
was twice convicted of offense of 
driving while intoxicated, and whom 
the court ineffectually attempted to 
place on probation.—Ellis v. Depart¬ 
ment of Motor Vehicles, 125 P.2d 521, 
51 CaLApp.2d 753. 

Effect of setting aside of conviction 

(1) Setting aside on substantive 
grounds of judgment of conviction of 
operating motor vehicle while intoxi¬ 
cated was held to require return of 
defendant's driver’s license revoked 
as penalty for conviction of such of¬ 
fense, especially where it did not ap¬ 
pear that license was revoked after 
due notice in writing.—Fredericks 
V. Magee, 186 A. 444, 14 N J.Misc. 538 

(2) However, it was also held that 
the revocation of driver’s license aft¬ 
er due notice and hearing on charges 
of reckless driving and leaving scene 
of accident was valid, notwithstand¬ 
ing driver's conviction of drunken 
driving had been set aside on a pro¬ 
cedural ground.—^Kocses v. Magee, 37 
A.2d 191, 131 N.J.Law 499. 

97, Cal.—People v. O’Rourke, 13 P. 

2d 989, 124 CaLApp. 752. 

Del.—State v. Larimore, 144 A. 867, 4 
W.WHarr. 153. 

Ga.—Watson v. Department of Pub¬ 
lic Safety, 18 S.E.2d 789, 66 Ga 
App. 633. 

Ky.—Commonwealth v. Harris, 128 
S.W.2d 579, 278 Ky. 218. 

N.T.—McCord v. Fletcher, 44 N.T.S. 

2d 89, 182 Misc. 447. 

N.C.—In re Wright, 46 S.E 2d 696, 228 
N.C. 584. 

S.C.—^Folsom V. South Carolina State 
tlighway Department, 13 S.E.2d 
130, 196 S.C. 167. 

Tex.—Taylor v. State, Cr., 209 S.W.2d 
191--Beach v. State, Cr., 199 S.W. 
2d 1020—Malone v. State, 166 S.W. 
2d 699, 145 Tex.Cr. 178—Short v. 
State, 111 S.W.2d 713, 133 Tex.Cr. 
380. 

Utah.—^Emmertson v. State Tax 
Commission, 72 P.2d 467, 93 Utah 
219, 113 AL.R. 1174. 

Va.—Commonwealth v. Ellett, 4 S. 

E.2d 762, 174 Va. 403. 

Wash.—Goulter v. Huse, 84 P.2d 126, 
196 Wash. 652. 

Wis —Degutes v. State, 207 N.W. 948, 
189 Wis. 435—State v. Groh, 207 
N.W. 950, 189 Wis. 440. 
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Nature of suspension 

(1) Suspension of driving license 
of one convicted of operating auto¬ 
mobile while intoxicated is not pan 
of penalty for such offense, or pen¬ 
alty in addition to judgment of con¬ 
viction, but merely forfeiture of con¬ 
ditional temporary permit for li¬ 
censee’s failure to observe conditions 
under which license was issued.— 
Commonwealth v. Harris, 128 S.W. 2d 
579, 278 Ky. 218. 

(2) Motor vehicle department’s re¬ 
voking driver’s license on conviction 
of operating automobile while intoxi¬ 
cated was held not invalid as being 
imposition of additional penalty or 
Judicial act.—People v. O'Rourke, 13 
P.2d 989. 124 CaLApp. 752. 

Bepeal as to particular vehicles 

That effect of a later statute, pro¬ 
viding that conviction for violation 
of statute denouncing the driving of 
a motor vehicle while intoxicated 
shall automatically suspend license 
of one so convicted for a specified 
period is to make it inapplicable to 
some motor-driven vehicles, such as 
tractors and road graders, was held 
not to prevent such statute from re¬ 
pealing a prior statute which includ¬ 
ed such vehicles.—Harris v. State, 
109 S.W.2d 203, 133 Tex.Cr. 129. 

El Minnesota 

(1) The state commissioner of 
highways is required to revoke au¬ 
tomobile driver's license on his first 
conviction of driving automobile 
while under influence of intoxicating 
liquor, without necessity of recom¬ 
mendation of such revocation by 
court before which conviction is had. 
—Martinka v. Hoffmann, 9 N.W.2d 
13, 214 Minn. 346. 

(2) The amendatory act, eliminat¬ 
ing provision of amended act for rev¬ 
ocation of automobile driver's license 
on second or subsequent conviction 
of drunken driving, and adding pro¬ 
vision requiring revocation of license 
for not less than ninety days, was 
not intended to permit revocation 
only on second conviction, but to 
prevent a driver twice convicted of 
such offense from driving for at least 
ninety days.—^Martinka v. Hoffmann, 
supra. 

(3) Prior to such amendment the 
driver’s license of a person convicted 
of driving on the public highway? 
while intoxicated would he revoked 
as of course where the conviction 
was on a second offense, but where 
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dent without reporting as required, manslaughter 
resulting from the operation of an automob 
and reckless driving.^ A minor who has been con¬ 
victed of delinquency on the ground of traffic vio¬ 
lations may be deprived of his license to drive an 
automobile for a sufficient time to enable him to 
realize the necessity of observing traffic ordinances 
and speed laws.^ Revocation is mandatory on con¬ 
viction of the licensee of some of these ofienses,^ 


but nst on convict: :n of ethers.'* Where the statute 
provides a punishm'-ut for the violation of a motor 
vchizlj lav/ to he imposed in a cnminal proceedings 
and also provides f;r a revocation of the chauffeur’s 
license hy a hearing before a commission, the chauf¬ 
feurs license may he revoked for such violation, al- 
thousfh there has been no conviction theretor :n a 
criminal prczeeding.s The invalidity of the judg¬ 
ment entered on a verdict of conviction which itself 


the conviction was for a first offense ; 
the driver’s license could he revoked 
only when such revocation was rec- ; 
ommended by the court.—Ausman v. i 
Hoffmann, 292 N.W. 421, 208 Minn., 
13. I 

(4) The word “suspension” in stat¬ 
utory provisions authorizing courts 
to recommend suspension of automo¬ 
bile drivers’ licenses of persons con¬ 
victed of offenses under state law 
regulating operation of motor vehi¬ 
cles, and under ordinances, and word 
“revocation” in provision for revo¬ 
cation of license by highways com¬ 
missioner on first conviction of driv¬ 
er for drunken driving, without rec¬ 
ommendation by court, are not syn¬ 
onymous.—Martinka v. Hoffmann, 
supra. 

98. N.Y.—People v. La Hock, 21 N. 
Y.S.2d 778, 174 Misc. 795—Ohmann 
V. Harnett, 6 N.Y.S.2d 199. 168 
Misc. 521. 

Ohio.—State v. Crotinger, 62 N.E.2d 
494, 75 Ohio App. 443. 

Pa.—^Appeal of Brennan, 25 A.2d 155, 
344 Pa. 209. 

99. Hawaii.—Territory v. Aldridge, 
35 Hawaii 565. 

All motor vehicle licenses included 
Hawaii.—Territory v. Aldridge, su¬ 
pra. 

Place of killing Immaterial 
Hawaii.—Territory v. Aldridge, su¬ 
pra. 

1 . Pa.—^Bureau of High’way Safety, 
Dept, of Revenue v. Wright, 49 A. 
2d 783. 356 Pa. 307—Common- 

■wealth V. Tatalovich, 16 Pa.Dist. & 
Co. 628. 

Va.—Anglin v. Joyner, 26 S.E.2d 58, 
181 Va. 660. 

Object of statute authorizing revo¬ 
cation of chauffeur's license on con¬ 
viction of reckless driving is to de¬ 
bar from the highway one who be¬ 
cause of his reckless conduct is a 
menace to general users of the high¬ 
way.—Anglin v. Joyner, supra. 
Speeding as reckless driving 

Oi'dinance prohibiting speeding 
was held related to reckless opera¬ 
tion of an automobile within mean¬ 
ing of statute authorizing suspen¬ 
sion of the license of a motorist con¬ 
victed of violating a statute or ordi¬ 
nance relating to reckless operation 
of an automobile.—State v. Joiner, 
66 N.E.2d 161, 77 Ohio App. 298. 


Driving without license 

Where motorist con^’icted of vio¬ 
lating ordinance fer driving an auto¬ 
mobile while his license was sus¬ 
pended, court could suspend his li¬ 
cense for prescribed reriod under 
statute authorizing suspension of li¬ 
cense for reckless operation of an au¬ 
tomobile.—State V. Joiner, supra. 
ITumber of convictions 

Under statute authorizing revoca¬ 
tion of chauffeur’s license cn convec¬ 
tion or forfeiture of bond or. iv,-o 
charges of reckless driving “wichin 
the preceding tv/elve months” the 
dates of conviction and not the dates 
of committing the offenses were held 
to control.—Anglin v. Joyner, 26 S. 
E.2d 58, ISl Va. CCO. 

2. Wash.—State v. Pacific County 
Super. Ct., 215 P. 409, 139 Wash. 

1, 45 A.L.R. 1530. 

3. Cal.—^People v. O’Rourke, 13 P.2d 
9S9, 124 CaLApp. 752. 

Fla.—Bartels v. State, 24 So.2d 40, 
156 Fla. SSo. 

Hawaii.—Territory v. Aldridge, 35 
Hawaii 565. 

Kj”.—Commonwealth v. Harris, 128 S. i 
W.2d 579, 278 Ky. 21S. 

N.Y.—People v. La Rock, 21 X.Y.S.2d 
77S, 174 Misc. 795—City of Roches¬ 
ter V. Falk, 9 X.Y.S.2d 343, 170 
Misc. 238—Ohmann v. Harnett, 6 
N.Y.S.2d 199, 168 Misc. 321—Peo¬ 
ple V. Marinelli, 37 X.Y.S.2d 321— 
Luckie v. Goddard, 13 N.Y.S.2d 774. 
Okl.—Gentry v. Blinn, S4 P.2d 27, 1S4 
Okl. 9—Ashcraft v. State, 98 P.2d 
60, 68 Okl.Cr. 308. j 

Pa.—^Appeal of Brennan, 25 A. 2d 155, 
344 Pa. 209—Commonwealth v. Ma- 
gill, Com.Pl., 38 Luz.Leg.Reg. 376. 
Va.—Commonwealth v. Ellett, 4 S.E. 
2d 762, 174 Va. 403—Law v. Com¬ 
monwealth, 199 S.E. 516, 171 Va- 
449. 

Automatic revocation 

(1) Under some statutes the driv¬ 
er’s license of a motorist found 
guilty of driving while intoxicated on 
public highway is automatically sus¬ 
pended for a specified period; the ju¬ 
ry cannot suspend the license or rec¬ 
ommend that license be not suspend¬ 
ed.—Beach v. State, Tex.Cr., 199 S-W”. 
2d 1020—^Walker v. State, 125 S.W.2d 
571, 136 TexCr. 368. 

(2) Such a revocation comes under 
state’s police povrer for protection of 
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rubric safety, as well as effort to 
deter drunken j>erson.=j from becom¬ 
ing hazards cn putiic highways.— 
Tay:>r v. State, Tex.Cr., 2 l> 9 S.W.2d 
lOi. 

Suspension on receipt of record of 
conviction 

Under some statutes the revoking 
authority is requ'red to revoke the 
license “forthwith" cn receipt of a 
certified record of the convicticn, by 
“forthwith” being meant immediate¬ 
ly or without d-h-iy. 

Pa—Hynes v. Logan, 47 Pa.D;st. & 
Co. 333, 53 Dauph Co. 251. 

Utah.—Emmertson v. State Tax Com¬ 
mission, 72 P.2d 4C7, 1)3 Utah 219, 
113 A.L.r:. 1174. 

4. Mich.—In re Probasco, 257 N.W. 
861, 269 Mich. 453. 

N.Y.—People v. Allison. 16 N.Y.S.2d 
571. 

5. Pa.—Commonwealth v. Smith, 25 
Pa-Dist. & Co. 190. 

W.Va.—State v. State Road Commis¬ 
sion. 131 S.E. 7, 100 W.Va. 531. 
Acquittal 

(1> It has been held that acquittal 
of the licensee in a criminal prose¬ 
cution does not preclude a suspension 
or revocation on a hearing before the 
administrative oHlcers. 

Pa.—Commonwealth v. Funk, 186 A. 
65, 323 Pa. 350—Common'wealth v. 
Cunningham, Oom.Pi., 43 Sch.Leg. 
Rec. 60. 

'W.Va —Steele v. State Road Com¬ 
mission, 179 S.E. 810, 116 W.Va. 
227. 

(2) It has also been held, however, 
that a statute authorizing a suspen¬ 
sion by administrative officers for a 
violation of which the licensee has 
i been acquitted in criminal proceed¬ 
ings is unconstitutional.—Common- 
' wealth V. Gryetko, 22 Pa.Dist. & Co. 
;462. 

' Statutes held uot in conflict 
] Statute directing specified officer 
to revoke the license of a motorist 
j who had been twice convicted of any 
. of certain offenses was held not In 
I conflict with statute w'hich gave such 
* officer power to revoke a license 
'When he was satisfied by proper evi¬ 
dence that the motorist had been 
J guilty of those offenses specified in 
1 the other statute. —Law v. Common- 
j wealth, 199 S.E. 516, 171 Va. 449. 
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is valid has been held not to preclude suspension of 
a license under a statute making suspension manda¬ 
tory after a conviction.® 

Conviction outside state. Conviction of a licensee 
outside the state is sometimes made a ground for 
suspension of the license if for an offense which, if 
committed within the state, would be ground for 
suspension therein.'^ 

Suspension pending determination af charge. 
Under some statutes the license of one charged 
with a felony may be suspended pending a hearing 
on the merits of such charge,® and a statute author¬ 
izing the suspension of an operator’s license pend¬ 
ing the determination of a charge of driving while 
intoxicated has been held to be constitutional as 
against the objection that the punishment is imposed 
in advance of conviction.® 

(3) Financial Responsibility 

Under statutes in some jurisdictions, a driver’s license 
may be suspended or revoked in specified cases unless 


the licensee furnishes proof of financial responsibility to 
pay claims arising out of automobile accidents in which 
he may be involved, and, under some statutes, also pay a 
judgment recovered against him. 

In a number of jurisdictions statutes have been 
enacted, generally known as the financial or safety 
responsibility acts, which provide for the suspension 
or revocation of drivers’ licenses of persons con¬ 
victed of specified offenses or involved in accidents 
while operating motor vehicles which result in death 
or personal or property damage unless or until the 
licensee establishes financial responsibility to pay 
claims arising out of automobile accidents,^® and the 
validity of such statutes has been upheld.^! The lan¬ 
guage of these statutes must be interpreted as en¬ 
acted,^2 and the author’s construction of their im¬ 
port will not be accepted unless it is consistent with 
the legislative intent as evidenced by the language 
used.13 Automobiles owned and operated by the 
United States, the state, or any political subdivision 
thereof may be exempted.^^ Under some of the stat¬ 
utes the license of one involved in an accident re- 


6. Utah.—^Emmertson v State Tax 

Commission, 72 P.2d 467, 93 Utah 

219, 113 A.L.R. 1174. 

Xteasou for rule 

The suspension is founded on the 
conviction, not the judgment, since 
the word “conviction” as used in the 
statute means verdict of guilty, and 
does not include sentence or judg¬ 
ment.—Emmertson v. State Tax 
Commission, supra. 

Bight to suapend result of conviction 

While the court may suspend exe¬ 
cution of any judgment or sentence 
It imposes on one convicted, revoca¬ 
tion of license to drive automobile 
still takes effect since court cannot 
suspend the result of the conviction 
which is no part of the judgment.— 
Emmertson v. State Tax Commission, 
supra. 

7. Pa.—^Appeal of Kerns, 51 Pa.Dist. 

4& Co. 136, 60 Montg.Co. 205. 

Speeding 

The conviction for operating a mo¬ 
tor vehicle in excess of the speed 
limit of another state but within the 
speed limit of the licensing state, as 
an offense which, if committed with¬ 
in the state, would be grounds for 
the suspension or revocation of the 
license of such operator.—^Appeal of 
Kerns, supra 

'^Influence of liguor;” intoaslcated 

Conviction in another state for 
driving under “influence of liquor” 
was held not a conviction for “driv¬ 
ing while intoxicated,” with respect 
to revocation of chauffeur's license, 
where intoxication is not necessary 
to conviction in such other state.— 
Cashion v. Harnett, 255 N.T.S. 169, 
234 App.Div. 332. 


8. Tenn.—Ratliff v. State, 184 S.W. 
2d 572, 182 Tenn. 177. 

9. N.Y —People v. Stryker, 206 N.T. 
iS. 146, 124 Misc. 1 

10. Cal.—^People v. O'Rourke, 13 P. 
2d 989, 124 Cal App. 752. 

N.Y.—Ohlson v. Mealey, 37 N.Y.S.2d 
123, 1'79 Misc. 13—Luckie v. God¬ 
dard, 13 N.Y.S2d 808, 171 Misc. 
774. 

Va—Prichard v. Battle, 17 S.B.2d 
393, 178 Va. 455. 

Reinstatement or new license under 
these statutes see infra subdivi¬ 
sion e of this section. 

Purpose of statutes 

The purpose of safety responsibili¬ 
ty act is to provide financial respon¬ 
sibility for injuries and damages 
suffered in automobile accidents.—■ 
City of St. Paul v. Hoffmann, 25 N. 
W.2d 661, 223 Minn. 76. 

Amount of security 

Under some statutes the amount of 
security to be furnished by the li¬ 
censee is, within the specified limits, 
left to the judgment of the commis¬ 
sioner.—Heart v. Fletcher, 53 N-Y.S. 
2d 369, 184 Misc. 659. 

Injury to person or property must 
be shown to justify suspension or re¬ 
vocation of license.—Application of 
Gardiner, 6 N.Y.'S 2d 385, '255 App. 
Div. 106. 

11. N.H.—Rosenblum v. Griffin, 197 
A. 701, 89. N.H. 314, 115 A.L.R. 
1367. 

N.Y.—Heart v. Fletcher, 53 N.Y.S 2d 
369, 184 Misc. 659—Ohlson v. Mea¬ 
ley, 37 N.Y.S.2d 123, 179 Misc. 

13. 

Unobjectionable classification 
There Is nothing legally objection¬ 

486 


able to putting drivers convicted of 
serious violations of the motor ve¬ 
hicle statutes in a class separate 
from those who have not been so 
convicted, and requiring of the for¬ 
mer security or conditions not re¬ 
quired of the latter in order that 
they may be licensed to operate au¬ 
tomobiles on state highways.—^Prich¬ 
ard V. Battle, 17 S.E.2d 393, 178 Va. 
4'55. 

Provisions for review 

Provisions of Vehicle and Traffic 
Law that revocation of operator's li¬ 
cense by commissioner may be 
stayed, and that the aggrieved party 
may challenge the commissioner's 
act in a judicial proceeding was held 
to satisfy requirements of due proc¬ 
ess.—Heart v. Fletcher, 53 N.Y.S.2d 
369, 184 Misc. 659. 

12. Minn.—'City of St. Paul v. Hoff¬ 
mann, 25 N.W.2d 661, 223 Minn. 
76. 

13. Minn.—City of St. Paul v. Hoff¬ 
mann, supra. 

14. Minn —City of St. Paul v. Hoff¬ 
mann, supra. 

Purpose 

Purpose of provision in safety re¬ 
sponsibility act exempting therefrom 
automobiles owned and operated by 
municipalities and others was to re¬ 
lieve municipalities and others from 
embarrassment in performance of 
their functions by finding the dis¬ 
charge of such functions hampered 
by lack of licensed automobile driv¬ 
ers.—City of St. Paul v. Hoffmann, 
supra. 

Effect 

City is authorized but not required 
by statute to Insure city employee 
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suiting in injury or damage must be suspended with- . 
out regard to fault or liability if the financial re- ! 
sponsibility or other provisions of the statute are 
not satisfied,^® under others the requirement for 
proving financial responsibility is excused if the li- j 
censee establishes freedom from fault in the acci¬ 
dent.^® Where the operator of a motor vehicle in¬ 
volved in an accident is required to file a report of 
the accident, failure to comply with the requirement j 


constitutes nn retention of the license and is 

the equivalent of a -u 5 [;jns:or. or revocation there¬ 
of.- 

r r-/ yilnrr.crJ, Under some statutes 
the constitu:; nr.hty and validity of Vv'hini have been 
upheld,-' failure of a Mc.nsje to pay a judgment re¬ 
covered against him for damages Cause ] by his neg¬ 
ligent ooerati m cf an automobile constitutes ground 
f>;r su-nension or revocati'm of the license,sus- 


against liability for damag-es result¬ 
ing from employee’s negligent opera¬ 
tion of automobile in performance of 
city's governmental functions,—City 
of St. Paul V. Hoffmann, supra. 

15, Mich.—Larr v. Dignan, 26 N.W. 
2d 872. 317 Mich. 121. 

N.Y.—Baker v. Fletcher, 79 N'.T.S.2d 
680, 191 Misc. 40. 

“Involved” in accident 
Automobile involved in any man¬ 
ner in accident causing substantial 
damage is within the scope of motor 
vehicle safety-responsibility act.— 
Baker v. Fletcher, supra. 

Opening door of automobile 

If motorist opened door of auto¬ 
mobile in such manner asi to affect 
the operation of truck he was “in¬ 
volved in resulting accident” within 
meaning of motor vehicle safety-re¬ 
sponsibility act, ei'en though he was 
not negligent and there was no con¬ 
tact between his automobile and 
truck.—Baker v. Fletcher, supra. 

16. N.H.—'Straut v. Carpenter, 26 A. 
2d 363, 92 N.H. 123. 

ranlt immaterial under earlier stat¬ 
ute 

N.H.—Rosenblum v. Griffin, 197 A. 

701, 89 N.H. 314, 115 AL..II. 1367. 

17- N.H.—Straut v. Carpenter, 26 A. 
2d 363, 92 N.H. 123. 

Ignorance of requirements in finan¬ 
cial responsibility act to report au¬ 
tomobile accident is not excuse for 
not reporting, as act contemplates 
that owner or operator of an auto¬ 
mobile should be chargeable for any 
violation of motor vehicle laws as 
though he were familiar with them 
and held for such liability os law 
may i m pose. —Straut v. Carpenter, 
supra. 

Duty under amendment to statute 

The amendment to the financial re¬ 
sponsibility act exempting operators 
and owners of automobiles from re¬ 
quirement to furnish financial re¬ 
sponsibility on satisfying commis¬ 
sioner of freedom from blame for an 
accident was held not to change pro¬ 
visions imposing a duty to report an 
accident and automatically suspend¬ 
ing license until freedom from blame 
or financial responsibility is shown. 
—Straut V. Carpenter, supra. 

18. U.S.—Reitz v. Mealey, N.Y., 62 
S.Ct. 24, 314 TJ.S. 33, 86 L.Ed. 21— 


Munz V. Harnett, D.C.X.T., 6 F- 63 P.2d -’33, 4G Ariz. 1?, AX.R- 
Supp. 158. 11'■\ 

Ariz.—State ex rel. SuIliVr'.n v. Frire, Cai.—V/ptson v. Stnte Divi'ion of 


63 P.2d 653, 43 Ariz. 10. 1 ? A.I. R. 
1156. 

Cal.—^^Vatson v. St-^te Divis n rf 
Motor Vehicles, 20S P. 4 81, 212 
Cal. 279, disappr. v*ng Ex p'^rte 
Lindley, 291 P. 6CS, 105 Cal-App- 
258. 

Ohio.—Ragland v. V'ali.ace, 70 N.E. 

2d 118, SO Ohio App. 210. 

Pa.—Rineer v. Eo'^rdman, 32 Pa.Dist. ' 
& Co. 27. 45 Dauph.Co. 7i. ! 

Tenn.—Sullins v. Butler, 1S5 S.Vr.'ld 
930, 175 Tenn. 468. 

W.Va.—Nulter v. State Read C">m- , 
mission of West VareTinia, 1;'3 S E. 
549. 119 W.Va. 312, dissenting , 

opinion 194 S.E. 270, 119 W.Va. 312. | 
As applied to owner of vehicle i 
It has been held that the statute, j 
as applied to owner of autom-bile 
who was not operating it ct time 
of accident 'which resulted in such 
judgment against him, is not uncon¬ 
stitutional.—Rawson v. Dep'^rtnit-nt 
of Licenses, 130 P 2d S7$, 15 Wash.2d 
3C4. 1 

Effect of exemptions ; 

Statute suspending automobile 
driver’s license for not paying per¬ 
sonal injury or property damage , 
judgment was held not invalid be-1 
cause exempting judgments of one j 
hundred dollars or less for property j 
damage.—^Watson v. State Division 
of Motor Vehicles. 298 P. 481. 212 
Cal. 279. 

Punishment 

Under such a statute the punish-; 
ment prescribed was held to be for 
operating an automobile after driv¬ 
er's license has been revoked, and 
not for nonpayment of debt.—Sullins 
V. Butler. 135 S.W.2d 930, 175 Tenn. 
468. 

Judgment ontside state 

The validity of the statute has 
been held not affected by the fact 
that it includes judgments recovered 
outside the state.—^Nulter v. State 
Road Commission of West Virginia, 
193 S.E. 549. 119 W.Va. 312, dissent¬ 
ing opinion 194 S-E. 270, 119 W.Va. 
312. 

19. U.S.—^Reitz v. Mealey, N.T., 62 
S.Ct. 24. 314 U.S. 33, 86 L.Ed. 21. 
Ariz.—State ex rel. Sullivan v. Price. 
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M--tor Vehicles, 2’C*> P. 451, 312 Cal. 
279—S imson v. State, ICO P.2d 452, 
5". Cil.Arc 2d ir-i. 

N.Y.—Steir.h-cg v. M-aley. 33 N.Y.S. 
2d 65'i, 2f'3 AppXIv. 473, appeal 
dismissed 65 N.E,2d SS7, 206 N.Y. 
614—Jones v. Harnett, 256 N.Y.S. 
2L‘‘', 247 App.DiV. 7, affirmed C N.E. 
2d 455, 271 N.Y. 626, reargument 
denied 4 N.E.Jd 422, 272 N.Y. 510 
—Application of Gc-rst, 35 N.Y.S.2d 
772, ITS Misc. 646. 

Pa.—Montgomery v. Keystone Mut. 
Casualty Co., 53 A 2d 530, 357 Pa. 
223—Appeal of Kelli-r, 53 Fa.Dist. 
& Co. 483, 46 Lark-Jur. 249—^Appeal 
of Hoss. 42 Fa.Dist. & Co. 329. 30 
Leh.Co.L.J. 229, 55 York LegRec. 
14 4—Appeal ot Zack, Com.Pl., 3S 
LuzLeg.Rfg. 435—In re Suspen¬ 
sion of Operator’s License, Com. 
PI., 35 Luz.Leg.Reg. 185. 

Tenn.—Sullins v. Butler, 135 S.W.2d 
93^ 175 Ttnn. 46S. 

Wash.—Rav.’son v. Department of Li¬ 
censes, 130 P.2d S76, 15 Wash.2d 
364. 

Purposes of statute 

(1) Purpose of statute is to insure 
victims of negligence compensation 
for their loss and damage. 

Cal.—Samson v. State, 130 P.2d 452, 
55 CaLApp 2d 194. 

N.Y.—In re Egan, 37 N.Y.3.2d 983. 

2Go App-Div. 44, affirmed 50 N.E.2d 
lOS, 290 N.Y. 7?0. 

Pa. —^Appeal of Keller, 53 Pa.Dist. & 
Co. 486, 46 Lack.Jur. 249. 

(2) Penalty imposed is not for the 
protection of the creditor merely, 
but to enforce a public policy that ir¬ 
responsible drivers shall not "with 
impunity be allowed to injure their 
fello'ws. 

XJ.S.—Reitz V. Mealey, N.Y., 62 S.Ct. 

; 24. 314 U.S. 33, 86 L.Ed. 21. 

' N.Y.—^In re Egan, supra. 

(3) Purpose is to protect the pub¬ 
lic on the highways against the op- 

I eration of motor vehicles by reckless 
i and irresponsible persons.—^Adkins v. 
Inland Mut. Ins. Co.. 20 S.E.2d 471, 
663, 124 W.Va. 3S8. 

(4) Uniform Automobile Liability 
Security Act seeks to assure pay¬ 
ment within statutory limits of all 
judgments against motor vehicle op- 
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pension being mandatory, under some of the stat¬ 
utes, in cases falling within their terms.^O The in¬ 
ability to pay the judgmental or its discharge in 
bankruptcy proceedings^^ has been held not to pre¬ 
vent or avoid the suspension or revocation of the 
driving license. However, such a statute has been 
held inapplicable to judgments entered after the 
statute took effect where they were predicated on 
negligence committed prior thereto.^3 

Under some of such statutes the licensee may 
avoid revocation or suspension of his license by es¬ 


tablishing that he is covered by sufficient liability 
insurance in an authorized company,24 but under 
others the mere fact that the licensee is covered by 
insurance does not prevent a suspension of the li¬ 
cense if the judgment remains unsatisfied.25 The 
suspension or revocation may continue until the 
licensee also furnishes proof of his ability to re¬ 
spond in damages for future accidents.26 

In order to avoid suspension, the judgment must 
be satisfied in the manner and to the extent provid¬ 
ed by the statute.^'^ Thus, where full payment or 


erators required to conform to such 
act, without regard to ownership of 
vehicle involved and manner in 
which it was secured, except as pro¬ 
vided in the act.—Sky v. Keystone 
Mut. Casualty Co., 29 A.2d 230. 150 
Pa.Super. 613. 

Valid judgiaeiit required 

Pa.—^Appeal of Gehrken, 50 Pa.Dist. 

& Co. 594, 3 Lawrence L.J. 1. 
CodefexLdaut making* payment 

Where judgment had been obtained 
against defendants for damages for 
perso*ial injuries resulting Irom op¬ 
eration of motor vehicle by each of 
parties, the fact that a defendant 
paid entire Judgment and made mo¬ 
tion to enforce contribution from 
codefendant did not change nature of 
judgment which remained a “judg¬ 
ment for personal injuries” so that 
the defendant who had paid the judg¬ 
ment was entitled to an order sus¬ 
pending the operator’s or chauffeur's 
license of the codefendant from 
whom contribution was sought.—In 
re Egan, 37 N.Y.S.2d 983, 265 App 
Div. 44, aJTirmed 50 NE 2d 108, 290 N. 
Y. 790. 

Members of association 

Where party, injured by taxicab 
owned and operated by member of 
unincorporated association composed 
of men who owned and operated tax¬ 
icabs, obtained judgment against 
members of association on theory 
that they were engaged with negli¬ 
gent operator in joint enterprise and 
were responsible for his negligence, 
the negligent operator was agent of 
other members of association within 
automobile financial responsibility 
act, so that permits of members of 
association were required to be sus¬ 
pended unless judgment against 
them was promptly paid—Champ v. 
Atkins. 128 P.2d 601, 76 U.S.App.D.C. 
15. 

Amount of Judgment 

Under statute relating to suspen¬ 
sion of automobile operator’s license 
In case of failure to satisfy judgment 
for damages In excess of a specified 
amount resulting from operation of 
automobile, a judgment against an 
operator for such amount plus costs 
was within the statute and commis¬ 
sioner of motor vehicles was required 


to suspend operator’s license, since 
the costs were an essential part of 
the judgment.—Steinberg v Mealey, 
33 N.Y.S.2d 650, 263 App Div 479, ap¬ 
peal dismissed 68 N‘E.2d 887, 296 N. 
Y. 614. 

Suspension before appeal 

The fact that the suspension was 
made prior to the expiration of the 
time for an appeal from the judg¬ 
ment does not aff^^ct the validity of 
the suspension, where in fact no ap¬ 
peal has been taken from the judg¬ 
ment so rendered.—^Appeal of Keller, 
53 Pa.Dist. & Co. 486, 46 Lack.Jur. 
249. 

Return of execution 

A proceeding to suspend an opera¬ 
tor’s license under the Uniform Au¬ 
tomobile Liability Security Act was 
held not to be a fieri facias on the 
judgment and therefore not to come 
within the terms of a statute forbid¬ 
ding a fieri facias in the common 
pleas court until execution is had in 
the justice's office and returned nulla 
bona.—^Appeal of Saylor, 46 Pa.Dist. 
& Co. 192, 20 Leh.Co.L.J, 35. 

20. N.Y.—Jones v. Harnett, 286 N. 
Y S. 220, 247 App.Div. 7, affirmed 3 
N.E 2d 455. 271 N.Y. 626, reargu¬ 
ment denied 4 N.E.2d 422, 272 N.Y. 
610. 

Pa—Appeal of Keller, 53 Pa.Dist. & 
Co. 486, 46 Lack.Jur. 249. 

21. N.Y.—In re Egan, 37 N.Y.S.2d 
983, 265 App Div. 44, affirmed 50 
N.E 2d 108, 290 N.Y. 790. 

22. N.Y.—People ex rel. Schackel v. 
Mealey, 28 N.Y.S.2d 1022. 

Pa.—Rineer v. Boardman, 32 Pa.Dist. 
& Co. 27, 45 Dauph.Co. 78. 

23. Cal.—Watson v. State Division 
of Motor Vehicles, 298 P. 481, 212 
Cal. 279. 

24. Cal.—Samson v. State, 130 P.2d 
452, 55 Cal,App.2d 194. 

‘‘Authorized” as used in statute al¬ 
lowing motorist to avoid suspension 
of driving privileges for failure to 
pay a judgment against him caused 
by his negligent operation of a mo¬ 
tor vehicle by having his automobile 
insured with an insurance company 
authorized to transact business in 
the state, means a person admitted 
to transact insurance business in the 
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state having complied with laws im¬ 
posing conditions precedent to trans¬ 
action of such business, and insur¬ 
ance in a foreign company not au¬ 
thorized to do business in the state is 
insufficient to bring the licensee 
within the exception.—Samson v. 
State, supra. 

25. N.Y.—Jones v. Harnett, 286 N. 
Y.S. 220, 247 App.Div. 7, affirmed 
3 NE.2d 455, 271 N.Y. 626, reargu¬ 
ment denied 4 N.E.2d 422, 272 N. 
Y. 510. 

Pa—^Appeal of Keller, 53 Pa.Dist. & 
Co. 486, 46 Lack Jur. 249. 

Statutes distinguished 

Statute requiring bond for pay¬ 
ment of judgments as condition 
precedent to engaging in business 
of carrying passengers in motor ve¬ 
hicle for hire and statute directing 
suspension of operator's or chauf¬ 
feur's license on nonpayment of per¬ 
sonal Injury judgment were held to 
have entirely different purposes and 
do not relate to same subject matter. 
—Jones V. Harnett, 286 N.Y.S. 220, 
247 App.Div. 7, affirmed 3 N.E.2d 455, 
271 N.Y. 626, reargument denied 4 
N.E.2d 422, 272 N.Y. 510. 

26. U.S.—Reitz v. Mealey, D C.N.Y., 
34 P.Supp 532, affirmed 61 S.Ct. 
841, 313 U.S. 542, 85 L.Ed 1510, and 
affirmed 62 S Ct. 24, 314 US. 33, 
86 L.Ed. 21. 

N.Y.—Steinberg v. Mealey, 33 N.Y.S. 
2d 650, 263 App.Div. 479, appeal 
dismissed 68 N.E 2d 887, 296 N.Y. 
614. 

Pa.—^Appeal of Hoss, 42 Pa.Dist. & 
Go. 329, 30 Leh Co L.J. 229, 56 York 
LegRec. 144—Rineer v. Boardman, 
32 Pa.Dist. & Co. 27, 45 Dauph.Co. 
78. 

Purpose of provision 
N.Y.—Steinberg v. Mealey, 33 N.Y.S. 
2d 650, 263 App.Div. 479, appeal 
dismissed 68 N.E.2d 887, 296 N.Y. 
614. 

Proof by tlilrd persons insufficient 
N.Y.—Steinberg v. Mealey, supra. 

Provision* cannot be waived by 
judgment creditor.—Appeal of Hoss, 
42 PaDist & Co. 329, 30 Leh.Co.L.J. 
229, 55 York Leg.Rec. 144. 

27. Pa.—Rineer v. Boardman, 32 Pa¬ 
Dist. & Co. 27, 45 Dauph.Co. 78. 
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payment up to a specified amount is required, a par- \ 
tial or lesser payment on the judgment is insufncient j 
to prevent suspension.28 

c. Who May Revoke or Suspend License 

A license to d^ive a motor vehicle may be suspended 
or revoked by, and oniy by, the officers ennpowered by 
the statutes or ordinances. 

The legislature has full authority to designate 
the agency through which a license to drive a mo- ; 
tor vehicle will be suspended or revoked,-^ the au- ' 
thority or power being usually conferred on spcci- \ 
fied boards or officers.^® The discretionary powers ' 
vested in these administrative officers have been I 

I 

held to be in the nature of administrative or execu- j 
tive duties,31 and the statutes or ordinances have j 
been held not invalid as a delegation of judicial au- i 
thority to executive officers,32 although they may be j 
invalid as delegating legislative power where they | 
fail to declare the policy of the law and fix the le- : 
gal principles which are to control the discretion of I 
the officer.33 

Only such officers or boards as are authorized by 


th 2 statute hv”- ' -V r t'j rev he- or suspend an op- 



d. Procedure 

•'T 1 Ir. general 

(2: Xjtict and hearing 

(3) Review 

(1) In General 

The procedure fixed by statute for the suspension or 
revocation cf a license to drive a motor vehicle must be 
followed. 

Proceedings to suspend or revoke a license to 
drive a motor vehicle are not criminal proceed¬ 
ings, 3" and, whirrc a specific procedure is established 
by statute for the suspension .or revocation of such 
a license, a diffierent procedure is unauthorized.^^ 


28. Pa.—^Appeal of Keller, 53 Pa. 
Dist. & Co. 486, 46 Liack.Jur. 249. 

Effect of insurer’s failure to appeal 
Partial payment of the Judgment 
by the insurer in accordance with its 
liability under its contract rather 
than taking: an appeal from the judg¬ 
ment does not affect the validity of 
the suspension.—^Appeal of Keller, 
supra. 

29. N.C.—State v. McDaniels, 14 S. 
E.2d 793, 219 N.C. 763. 

30. N.C.—State v. McDaniels, supra. 
Okl.—State v. Moyers, Cr., 1S9 P.2d 

952. 

Pa—Bureau of Highway Safety 
Dept, of Revenue, v. Wright, 49 A. 
2d 783, 355 Pa. 307—^Appeal of 

Klepeis, Com PI., 67 York Leg.Rec. 
107. 

Wash.—Goulter v. Huse, 84 P.2d 126. 
196 Wash. 652. 

Deputy commissioner of motor vehi¬ 
cles 

(1) A deputy commissioner has 
power to act under some of the stat¬ 
utes.—^Kocses V. Magee, 37 A.2d 191, 
131 N.J.Law 499. 

(2) However, he has been held to 
have no greater authority than the 
commissioner.—^Application of Gardi¬ 
ner. 5 N.T.S.2d 942, 168 Misc. 349. 
Police commissiozLer 

N.Y.—Ostroff V. Valentine, 12 N.T.S. 
2d 968, 257 App.Div. 314. 

31. Ohio.—Klein v. City of Cincin¬ 
nati, 168 N.E. 549, 33 Ohio App. 
137. 

Okl.—Gentry v. Blinn, 84 P.2d 27, 184 
Okl. 9—State v. Moyers, Cr., 1S9 
P.2d 952. 

Pa.—Commonwealth v. Cronin, 9 A. 


2d 408, 336 Pa. 469. 125 A.Ii.B. 1455 
—IVhite V. Kelly, 28 Pa.Dist. & Co. 
706. 

32. Cal—Keck v. Superior Court in 
and for Dos Angeles County, 293 P. 
12S, 109 CaLApp. 251. 

Ohio.—Klein v. City of Cincinnati, 
168 NE. 549, 33 Ohio App. 137. 

Pa.—Appeal of Klopeis, Com.PL, 57 
York Deg.riec. 107. 

33. Va.—Thompson v. Smith, 154 S. 
E. 579, 155 Va. 367. 71 A.L.R. 604. 

34. Cal.—Sleeper v. Woodmansee, 54 
P.2d 519, 11 Cal.App.2d 505. 

N.C.—State v. Cooper, 29 S.E.2d 18, 
22 i N.C. 100—State v. McDaniels, 
14 S.E.2d 793, 219 N.C. 763. 

Okl.—Ashcraft v. State, 98 P.2d 60, 
68 Okl.Cr. 308. 

35. Cal.—Sleeper v. Woodmansee, 54 
P.2d 519, 11 Cal.App.2d 5 l«5. 

Okl.—Ashcraft v. State, 9S P.2d 60, 
68 Okl.Cr, 308. 

Revocation as not punishment 

Revocation of a license because of 
an offense for winch licensee has 
been convicted is not part of punish¬ 
ment fixed by Jury or by court 
wherein licensee is tried and is not 
an addt^d "punishment" for offense 
committed, but is civil and not crim¬ 
inal in nature.—^Prichard v. Battle, 
17 S.E.2d 393, 178 Va. 455—Comraon- 
w^ealth V. Ellett, 4 S.E.2d 762, 174 Va. 
403. 

36. Ohio.—State v. Joiner, 66 N.E.2d 
161, 77 Ohio App. 298. 

Wis—Degutes v. State, 207 N.W. 

948, 189 Wis. 435. 

Statute held valid 

Ohio.—State v. Crotinger, 62 N.E.2d 
494, 75 Ohio App. 443. 
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Plea of gnailty 

Miss.—McCord v. Fletcher, 44 N.T.S. 

2d 89, 1S2 Misc. 447. 

N.Y.—Duckie v. Goddard, 13 N.Y-S.2d 
593, 171 Misc. 774. 

Effect of snbsei^nent statute 

Statute relating to suspension or 
revocation by the court of motorists' 
license to drive on conviction of 
specified offenses "was held not re- 
’ pealed by implication by Financial 
Responsibility Daw, subsequently en¬ 
acted and relating to somewhat the 
' same subject matter and containing 
some overlapping of authority in re¬ 
spect of revocation of licenses but 
containing nothing to indicate a pui> 
pose by the latter act to repeal the 
former,—State v. Crotinger, 62 N.E. 
2d 494, 75 Ohio App. 443. 

^ limits on authority 
'! (1) The justice cannot suspend a 

I license for convictions not within the 
I statute conferring power on the jus- 
‘ tice to suspend licenses.—People v. 
Stoner, N.Y.Co.Ct., 7 N.Y.S.2d 510, 169 
Misc. 469. 

(2) A city ordinance permitting 
municipal court to suspend a person, 
convicted of driving while intoxicat¬ 
ed, frv**m “the right to operate a mo- 
lor vehicle," was held operative only 
within the city limits, and did not 
permit the suspension of a driving li- 
, cense issued by the state.—Kistlor v. 

' City of Warren, 16 N.E.2d 948. 58 
Ohio App. 531. 

37. Va.—Anglin v. Joyner, 26 S.E.2d 
58, ISl Va. 660. 

j 38. N.Y.—City of Rochester v. Falk, 
» 9 N.Y.S.2d 343, 170 Misc. 238. 

j Proceeding by ijifoxmatlon charg- 
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Warning on plec of guilty. Under at least one 
statute, the court or justice trying the licensee for 
an offense for which the license may be suspended 
or revoked is required, before accepting a plea, to 
inform defendant that on conviction his license may 
or must be suspended or revoked, and a failure to 
give such a warning renders a suspension or revo¬ 
cation based on the conviction void.39 A warning 
that, on conviction, the operator’s license might be 
revoked is insufficient where the offense is one for 
which the license must be revoked.^® While the 
statute can have no extraterritorial application,^! a 
suspension or revocation cannot be based on a con¬ 
viction outside the state in a proceeding in which 
the requisite warning was not given.42 

Report or certificate of conviction. Under a num¬ 


ber of statutes the court in which a motorist pleads 
guilty to, or is convicted of, an offense calling for 
suspension or revocation of his license must make 
and forward a report or certificate of the convic¬ 
tion to the officers specified in the statute>3 

Surrender of license. Under some statutes a 
mandatory duty is imposed on the convicting jus¬ 
tice or magistrate to require surrender of the license 
by defendant licensee,^^ and a failure timely to re¬ 
quire such surrender renders a subsequent revoca¬ 
tion void.^5 

Duration of suspension. Where the duration of 
a suspension or revocation is fixed by the statute, an 
order of suspension or revocation should comply 
therewith 46 Under some statutes the license may 


ing defendant with having been con¬ 
victed of a third violation of speed 
ordinance of city within period of 
eighteen months and seeking revoca¬ 
tion of his license to drive motor 
vehicle was held unauthorized.—City 
of Rochester v. Falk, supra. 

39- N.T,—De Martino v. Mealey, 30 
K.E.2d 486, 284 N.T. 231—People 
V. Sutcliffe, 7 N.T.S.2d 431. 255 
App Div. 299—Nervo v. Mealey, 25 
N.T.S.2d 632, 175 Misc. 952. 

Effect of failure to warn on judg¬ 
ment of conviction see infra § 588. 
purpose of statute 
N.T.—Harrigan v. Fletcher, 69 N.T.S. 

2d 15S, 271 App.Div. 723. 

Proof of compliance or noucompll- 
ance 

<1) The record of proceedings be¬ 
fore justice of peace or the certificate 
of conviction should contain a spe¬ 
cific recital that a defendant charged 
with a violation of the Vehicle and 
Traffic Law was informed of a pos¬ 
sible loss or suspension of his opera¬ 
tor's license or certificate of regis¬ 
tration.—Compitello v. Mealey, 17 N. 
T.S.2d 60, 173 Misc 30—Clary v. Har¬ 
nett, 12 N.T.S.2d 332, 170 Misc. 1020 
—Ohmann v. Harnett, 6 N.T.S 2d 199, 
168 Misc. 521. 

(2) In cases in which the fact of 
compliance was disputed, it was held 
that the absence of a notation in the 
certificate of conviction or return 
showing on its face that there was 
compliance with the statute does not 
of itself invalidate the revocation of 
the license.—Schapiro v. Mealey, 25 
N.T.S.2d 66, 175 Misc. 367—In re Al- 
broza, 19 N.T.S.2d 329, 173 Misc. 385 
—Compitello v. Mealey, supra. 

(3) The contrary was held in a 
case in which the licensee’s claim of 
noncompliance was not denied or re¬ 
futed.—Sitts V. Mealey, 17 N.T.S.2d 
165, 173 Misc. 82—Ohmann v. Har¬ 
nett, supra. 

(4) The revocation will not be an¬ 
nulled for noncompliance where an 


affidavit of the justice states that he 
complied with the statute.—Schapiro 
V. Mealey, 25 N.T.S 2d 66, 175 Misc. 
367—Compitello v. Mealey, 17 N.T.S. 
2d 50, 173 Misc. 30—Clary v. Har¬ 
nett, 12 N.T.S 2d 332. 170 Misc. 1020. 

(5) Where justice in his return 
contradicts appellant’s contention 
that he was not properly advised pri¬ 
or to entering plea that on conviction 
his operator’s license would be sub¬ 
ject to revocation, the justice should 
be sustained.—People v. Davis, 9 N.T. 
S 2d 620. 

40. N.T.—McCord v. Fletcher, 44 N. 
TS.2d 89, 182 Misc. 447—Hudson 
V. Mealey, 28 NT.S.2d 330, 176 
Misc 6DG 

41. N.T.—Harrigan v. Fletcher, 69 
NTS.2d 156, 1S7 Misc. 929, af¬ 
firmed 69 N.T.S.2d 158, 271 App. 
Div. 723. 

42. N.T.—Harrigan v. Fletcher, 69 
N.T.S.2d 158, 271 App.Div. 723. 

43. Cal —^Ellis v. Department of Mo¬ 
tor Vehicles, 125 P.2d 521, 51 Cal 
App.2d 753. 

Okl.—Ashcraft v. State, 98 P.2d 60, 
68 Okl.Cr. 308. 

Contents of certificate or report 

(1) A certificate of conviction, on 
which the commissioner of motor ve¬ 
hicles acts in revoking operators' li¬ 
censes, should show on its face com¬ 
pliance with jurisdictional require¬ 
ments.—Sitts V. Mealey, 17 N.T.S.2d 
165, 173 Misc. 82. 

(2) The report should contain mo¬ 
torist’s name, number of license, the 
penalty imposed, and a statement 
that the judgment and sentence had 
become final.—^Ashcraft v. State, 98 
P.2d 60, 68 Okl.Cr. 308. 

Record of conviction 

Word "record,” as used in statute 
requiring commission to revoke driv¬ 
er’s license on receiving record of 
conviction of the licensee,, must be 
given its popular meaning rather 
than a technical meaning, and, there¬ 
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fore, means a statement by the court 
showing the facts essential to put in¬ 
to operation the action of the com¬ 
mission in making proper entries 
showing that the license was re¬ 
voked.—Emmertson v. State Tax 
Commission, 72 P.2d 467, 93 Utah 
219, 113 A.LR. 1174. 

Time for report 

(1) Where an appeal is taken from 
a judgment of conviction for an of¬ 
fense, justifying revocation of motor¬ 
ist’s license, conviction does not be¬ 
come a "final conviction,” so as to re¬ 
quire court to send a report to the 
commissioner of public safety, until 
the judgment has been affirmed and a 
mandate has been returned to the 
trial court.—Ashcraft v. State. 98 P. 
2d 60, 68 OklCr. 308. 

(2) The duty of municipal court 
clerk to forward to department of 
motor vehicles an abstract of motor¬ 
ist’s conviction of violating section 
of vehicle code requiring motorist, 
involved in accident resulting only in 
damage to property, to perform cer¬ 
tain acts, was a continuing duty, al¬ 
though vehicle code required certifi¬ 
cation to be made within ten days 
after conviction, and hence certifica¬ 
tion more than one year after con¬ 
viction was effective.—Ellis v. De¬ 
partment of Motor Vehicles, 125 P.2d 
521, 51 Cal.App.2d 753. 

44. N.T.—^Application of De Marti¬ 
no, 19 N.T.S.2d 529, 259 App.Div. 
794, reargument denied 20 NT.S. 
2d 494, 259 App.Div. 976, affirmed 
De Martino v. Mealey, 30 N.E.2d 
486, 2S4 N.T. 231. 

Okl.—Campbell v. State, Cr., 173 P.2d 
584—Ashcraft v. State, 98 P.2d 60, 
68 Okl.Cr. 308. 

45. N.T.—^Application of De Marti¬ 
no. 19 N.T.S.2d 529, 259 App.Div.. 
794, reargument denied 20 N.T.S.2d 
494, 259 App.Div. 976, affirmed De 
Martino v. Mealey, 30 N.E.2d 486, 
284 N.T. 231. 

46. Pa.—^Hynes v. Logan, 47 Pa.Dist. 
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be suspended for the life of the licensee in sp^cincd j 
cases,47 or the suspension may be for an indennite ' 
period,4* or the period of suspension may var 3 ' '-.vith 
the number of times the licensee is convicted cf ! 
offenses calling for a suspension.43 ; 

Injunction. Where a license is suspended by 
administrative officers following conviction on a 
plea of guilty to a charge constituting a ground for 
suspension, the court is without jurisdiction to en- ; 
join such suspension,50 particularly where the li- I 
censee had an adequate remedy at law by appeal j 
from the suspension, of which he did not avail him- ! 
self.5i I 


pt-r-i'n cf the lirc-nS':' f:r a sufficicr.t cause, the 
board or cncrird havir.:: o .ri:y in tre matter may 
act v’ith'ut c:i":rg the licen.'jj notice or a hearing 
before rcoohinq" or siso-r.Iin:? his license and 
statutes authtriinlng su^pt-nsicn or revocation of 
s'tch licunscs tvithiut a hcarinr have been sustained 
.tgoin^t constitut: T.r.l '.bj^ct: -.vhere they give 

the licensee a r:;:d.t t.j a trial d*j r.cvo on an appeal 
to tlvc courts from a su-p^nricn of his licer:5c.54 
So, the fact that the board or c -mrnisiion ma\’, un¬ 
der the statu:j, give one person a hearing before 
suspending his license, but deny that privilege to 
another has been held net to render the statute in¬ 


(2) Notice and Hearing | 

Unless required by statute a license to drive a motor • 
vehicle may be suspended or revoked without notice and j 
hearing. j 

In the absence of a provision for notice or a hear- 1 
ing in the statute authorizing a revocation or sus- [ 


vane: wnerc it provides for an appeal from the or¬ 
der of such b:ard or commiss^icn, on which appeal 
the licensee's case may be presented in full.55 It 
has also been held that, since the power to suspend 
or revoke the license is an administrative function, 
it can be performed without ahowing the licensee a 
right to confront and cross-examine his accuser.®® 


& Co. 333, 53 Dauph.Co. 381—Com¬ 
monwealth V. Gledhill, Com.Pl., 20 
Lrehiffh Co.L.J. 361. 

Tex.—Short v. State, 111 S.W.2d 713, 
133 Tex.Cr. 380. 

ZSffect of prior suspension or revo- 
cation 

It is the operating “privilege" 
which the law takes away from the 
violator; this privilege can be de¬ 
nied him whether or not at the time 
it is taken away, he has a license. 
The penalty is not the revocation of 
the license, hut is the denial of the 
privilege to operate.—^Hynes v. Lo¬ 
gan, 47 Pa.Dist. & Co. 333, 53 Dauph. 
Co. 381. 

Repeal of statute after offense 

Where the period of suspension 
provided by the statute was reduced 
by a repealing statute after com¬ 
mission of the offense but before a 
prosecution therefor, the period of 
suspension specified in the later stat¬ 
ute was held to govern.—Reeves v. 
State, 109 S.W.2d 1051, 133 Tex.Cr. 
248. 

47. Ohio.—State v. Crotinger, 62 N. 
E.2d 494, 75 Ohio App. 443. 

48. Pa.—Appeal of Healey, 42 Pa. 
Dist. & Co. 654, 28 North.Co. 106. 

49. Va.—Commonwealth v- Ellett, 4 
S.E.2d 762, 174 Va. 403. 

Wis.—State v. Groh. 207 N.W. 950, 
189 Wis. 440. 

Construction of statute 

In construing such a statute court 
must consider words used, their re¬ 
lation to subject matter, purposes of 
statute, and mischief sought to be 
suppressed thereby.—Commonwealth 
V. Ellett. 4 S.E.2d 762, 174 Va. 403. 
Provisions as self-executing 

Provisions that first conviction of 
operating motor vehicle while intoxi¬ 


cated “shall of itself" operate to de- ' 
prive convicted person of right to 
operate vehicle for year from date of 
conviction and that con-ciction for 
“seco'id or other subsequent of¬ 
fense” operates to deprive c-ffer.dtr 
of such right for three years from 
date of last conviction are self-exe-’ 
cuting after judgments of conviction, 
and loss of such right is not depend-» 
ent on evidence necessary to convict, j 
but evidence of conviction alone is ' 
essential,—Commonwealxk v-, Ellett, 
supra. ' 

50. S.C.—Folsom v. South Carolina ’ 
State Highvray Department, 13 S- ^ 
E.2d 130, 196 kc. 167. 

51. S.C.—^Folsom v. South Carolina 
State Highway Department, supra. 

52. Pa.—Appeal of Kiepeis, 20 Le¬ 
high Co.L J. 50. 

R I.—La Plante v. State Bd. of Pub¬ 
lic Roads, 131 A- 641, 47 R.I. 25i. 
Provision for investigation ' 

(1) Section of the vehicle code au- ' 
thorizing department of moior vehi- ' 
cies to conduct investigation to de- • 
termine whether licenrc* tshould be re- j 
yoked or suspended, and authorising j 
reexamination of licensee, has been ! 
held not to contemplate notice to ^ 
holder of an operator’s license, and * 
a hearing before the lic^ nse may be < 
rev’oked or suspcnd«-d.—Ratliff v. I 
Lampton, Sup., 195 P.2d 792. 

(2) An earlier statute providing, 
that motor vehicle department ‘ may” 
conduct hearing for revocation of 
operator’s license after receiving 
verified complaint as to mental or 
physical infirmities was held manda¬ 
tory as regards hearing, in v-iew of 
fact that department acts quasi-judi- 
cially.—People v'. Noggie, 45 P.2d 430, 

7 Cal.App.2d 14. 


(S) Motor vehicle department, in 
basing revocation of license to drive 
automobile on court record showing 
that defendant pleaded gpiilty to 
driving while intoxicated, need not 
follow statute requiring hearings.— 
People V. O’Rourke, 13 P.2d SS9, 124 
Cal.App. 752. 

Offenses committed, outside atata 
U.'ider some statutes the depart¬ 
ment of motor vehicles has authori¬ 
ty to suspend a motorist's license 
without preliminary hearing on 
showing by records or other satis¬ 
factory evidence that licensee has 
committed an offense in another state 
which, if committed within the state, 
would be grounds for suspension, 
and notice of conviction of such per¬ 
son in another state of any offense 
therein which, if committed within 
the state would be grounds for sus¬ 
pension or revocation of license, is 
satisfactory evidence, on receipt of 
which department may either sus¬ 
pend or revoke the license.—In re 
Wright, 46 S.E.2d 696, 228 N.C. 554. 

53. R.I.—La Plante v. State Board 
of Public Roads, 131 A. 641, 47 R. 
I. 25S. 

W.Vn —^Xulter v. State Road Com¬ 
mission of West Virginia, 193 S. 
E. 519, 110 W.Va. 312. dissenting 
opinion 194 S.E. 270. 119 W.Va, 312. 
42 C.J. p 747 note Gi. 

54. Pa.—Commonwealth v. Cronin, 
9 A,2d 40S. 336 Pa. 460, 125 A.L.R. 
1155—Apptal of Ht'uley, 42 Pa. 
Dist. & Co. 654. 28 North Co. 106— 
Commonwealth ex rel. v. Smith, 25 
Pa.Dist. & Co. 199. 
i. R.I.—La Plante v. State Board 
of Public Roads, 131 A. 641, 47 
R.I. 25S. 

I 50- Pa.—Commonwealth v. Cronin, 9 
J A.2d 40S, 336 Pa. 469. 125 A.L.R. 
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However, a statute authorizing the suspension of 
the license without a preliminary hearing if the li¬ 
censee has been involved in an accident resulting 
in death, personal injury, or serious property dam¬ 
age, irrespective of negligence or responsibility, and 
without provision for review, was held unconstitu- 

tional.S7 

Under some statutes such revocation or suspen¬ 
sion may be made only after a hearing on notice at 
which the chauffeur or operator has an opportunity 
to be heard,5S and it has been held that, where an 
operator is advised of a claimed violation of the 
law, and knows that, on conviction, a suspension of 
his license is a legal possibility, he has had an op¬ 
portunity to be heard.5i> Under some statutes a 
hearing on evidence is required in cases where the 
license may be suspended when the suspending au¬ 
thority is satisfied on proper evidence that the li¬ 


censee has been guilty of specified offenses, but is 
not required in cases where the licensee has been 
convicted of offenses making suspension manda¬ 
tory.®® 

Where a hearing is required, it must be held in 
accordance with the statute or ordinance,and, 
where the officer before whom the hearing is had 
exercises quasi-judicial functions, he must exercise 
them in a legal manner.®2 Such hearing is a ju¬ 
dicial hearing at which the acting board or official 
may act only on the specific charges made®3 and the 
licensee has a right to be confronted by the wit¬ 
nesses who testify against him, and should be af¬ 
forded an opportunity to cross-examine his accus¬ 
ers.®^ The decision revoking the license must be 
based on legal evidence of sufficient weight to sup¬ 
port such charges;®® but as such hearing is civil 
in its nature, even though the charges made are 


1455—^Appeal of Davis, Com.Pl., 20 
Lehigrh Co.L.J. 284. 

ITudesirable practice 
Pa.—Commonwealth v. Cronin, 9 A. 
2d 40S, 336 Pa. 469, 125 A.L.R 1455. 

57. Idaho.—State v. Kouni, 76 P.2d 
917, 58 Idaho 493. 

58. N.Y.—^People ex rel. Podsen v. 
Harnett, 233 N.T.S. 642, 226 App. 
Div. 754. 

Pa.—Commonwealth v. Irwin, 29 A 
2d 68, 345 Pa. 504—Commonwealth 
V. Baker, 39 PaDist & Co. 294, 22 
West. Co.L.J. 165—Commonwealth 

V. Grimes, 19 Pa.Dist. & Co 186, 
81 PittshLeff.J. 87. 

42 CJ. p 747 note 66. 

!rime for hearing' 

K.T,—Trauth v. Harnett, 2 N.T.S. 

2d 344, 253 App.Div. 920. 

Repeated convlctloiLs 

(1) The procedure, when revoca¬ 
tion of license to drive motor vehi¬ 
cle is sought because of conviction 
of third violation of speed ordinance 
within period of eighteen months, is 
by notice to defendant of time, place 
and purpose of hearing, and in such 
proceedings accused is entitled to 
challenge the identity of the person 
convicted, and evidence must be pro¬ 
duced before the revoking- official es¬ 
tablishing the identity of the licen¬ 
see, the dates of the commission of 
the offenses, and the fact of required 
number of convictions.—City of 
Rochester v. Palk, 9 NY.S.2d 343, 
170 Misc. 238. 

59. N.Y.—^People v. Cohen, 217 N.Y. 
S. 726, 128 Misc. 29. 

60. Va.—Law v. Commonwealth, 199 
S.E. 516, 171 Va. 449. 

On conviction, for traffic -violation 
Okl.—State v. Moyers, Cr., 189 P.2d 
952. 

61. N.X—Kret v. Plunkett, 41 A.2d 
377. 


Jury not required 

N Y.—City of Rochester v. Falk, 9 
N.YS.2d 343, 170 Misc. 238. 

Ohj actions to hearing 
A prosecutor in certiorari proceed¬ 
ing who had appeared before deputy 
commis.sioner of motor vehicles and 
participated in hearing on the merits 
of proceeding for revocation of his 
driver’s license could not for first 
time in certiorari proceeding raise 
contention that deputy had no au¬ 
thority to hear the matter and had 
not made written recommendation to 
commissioner that prosecutor’s li¬ 
cense be revoked—^Kocses v. Magee, 
37 A.2d 191, 131 N.J.Law 499. 

62. N.Y.—^Application of Goodwin, 
17 N.Y.S2d 426, 173 Misc 169, ap¬ 
peal dismissed 20 N.Y.S.2d 1019— 
Sands v. Fletcher, 54 N.Y.S.2d 449. 

63. R.I.—Glass V. State Bd of Pub¬ 
lic Roads, 115 A. 244, 44 R.I. 54. 

64. N.Y.—Application of Kafka, 71 
N.Y.S.2d 179, 273 App.Div. 364— 
Application of Goodwin, 17 N.Y S. 
2d 426, 173 Misc. 169, appeal dis¬ 
missed 20 N.Y.S 2d 1019—Sands v. 
Fletcher, 54 N.Y.S.2d 449. 

Testimony of absent -witness 

In proceeding for revocation of li¬ 
cense on ground of reckless driving, 
where police officer who testified in 
magistrate’s court in which driver 
had been arraigned was not called 
as a witness before referee and there 
was no proof that he was not avail¬ 
able, testimony given by the officer 
in the magistrate's court concerning 
an alleged admission by driver 
should not have been accorded any 
weight.—Application of Kafka, 71 N. 
Y.S2d 179, 272 App.Div. 364. 

65. N.Y.—^Application of Kafka, 71 
N.Y.S.2d 179, 272 App.Div. 364— 
Sheridan v. Fletcher, 58 N.Y.S.2d 
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466, 270 App.Div. 29—Hart v. Mea- 
ley, 38 N.E 2d 121, 287 N.Y. 39— 
Tryon v. Willbank, 255 N.Y.S. 27, 
234 App Div 335—Sands v. Fletch¬ 
er, 54 N.Y.S.2d 449. 

Pa—Commonwealth v. Haas, 33 Pa. 
Dist & Co. 143. 

R.I.—Glass V. State Bd. of Public 
Roads. 115 A. 244, 44 R.I. 54. 

All facts to be cousidered 

Pa.—^Appeal of Oesterling, 46 Pa. 
Dist. & Co. 23, reversed on other 
grounds 31 A.2d 905, 347 Pa. 241. 

B-videuce held sufficient 

To support suspension or revoca¬ 
tion. 

Cal.—^Keck v. Superior Court in and.^ 
for Los Angeles County, 293 P.' 
128, 109 CaLApp. 251. 

N.Y.—Cohn V. Fletcher, 75 N.Y.S.2d 
339, 272 App.Div. 1080, affirmed 78 
N.E.2d 866, 297 N.Y. 851—Stickles 
V. Mealey, 37 N.Y.S.2d 194, 264 
App.Div. 975. 

Pa.—Bureau of Highway Safety 
Dept, of Revenue, v. Wright, 49 
A.2d 783, 355 Pa. 307. 

Bvldence held Insufficient 

N.Y.—^Application of Kafka, 71 N.Y. 
S.2d 179, 272 App.Div. 364—Sheri¬ 
dan V. Fletcher, 58 N.Y.S.2d 466, 
270 App.Div. 29—In re Lipschitz, 
20 N.Y.S.2d 299, 259 App Div. 640— 
Seid V. Harnett, 9 N.Y.S.2d 426, 256 
App Div. 200—Prince v. Harnett, 9 
N.Y.S.2d 414, 256 App.Div. 201— 
Sencer v. Harnett, 5 N.Y.S.2d 258. 
254 App.Div. 838—Trauth v. Har¬ 
nett, 2 N.Y.S.2d 344, 253 App.Div. 
920—Muelenaer v. Harnett, 300 N. 
Y.S. 1082, 253 App.Div. 756. 

Pa.—Commonwealth v. Cole, 39 A.2d 
361, 350 Pa. 369—Commonwealth v. 
Adams, 40 PaDist. & Co. 398, 19 
Lehigh Co.L.J. 99, 54 York Leg. 
Rec. 188—Case of Buick Auto. Li¬ 
cense, Com.Pl., 40 Berks Co.L.J. 29. 

42 C.J. p 747 note 69 [a]. 
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based on the commission of a crime, the charges sc ■ the courts 
made may be established by a preponderance of the v;h;ch has 

evidence.66 


Notice of revocation. Under some statutes the ' 
licensee must be given a specified notice of the rev- ; 
ocation or suspension of his license before it be- j 
comes effective.®'^ j 

(3) Review ' 


tive anc admr 
suspension or 



in failing to p; 
courts in such 


:y ntnny statutes,^^ the vajinit}* of 
i;u 5 ::hnc:l against the contcntfon that 
i. deierotir.n to ^he courts of legisla- 



Provision is frequently made for review In the courts 
of orders suspending or revoking drivers' licenses, some¬ 
times by a trial or hearing de novo. 

Jurisdiction to review the suspension or revoca¬ 
tion of a license to drive an automobile is conferred 


Under seme of the statutes one whose license has 
been suspended or revoked b}" adn"dristrat:ve offi¬ 
cers may apply or anneal to the courts for a hear¬ 
ing in all cases other than those in which the sus¬ 
pension or revocation is made mandatory/2 after 


66. Pa.—Appeal of Murphy, 34 Pa. 
Dist. & Co. 360. 

R.I.—Glass V. State Bd. of Public 
Roads, 115 A. 244, 44 R.I. 54. 

67. Cal.—People v. O’Rourke, 13 P. 
2d 9S9. 124 CaLApp. 752. 

Notice hy mail was held sufficient. 
—People V, O’Rourke, supra. 

Contents of notice 

Where driver’s license had been 
physically taken up by highway offi¬ 
cials, when defendant was arrested 
on a felony charge, subsequent no¬ 
tice of suspension of license, al¬ 
though it did not describe w’ith suffi¬ 
cient particularity offense for wrhich 
defendant had been arrested, was not 
defective.—Ratliff v. State, 184 S.W. 
2d 572, 182 Temi. 177. 

£8. N.T.—McCord v. Fletcher, 44 N. 
T.S.2d 89, 182 Misc. 447—City of 
Rochester v. Falk, 9 N.T.S.2d 343. 
170 Misc. 238—Sands v. Fletcher, 
54 N.Y.S.2d 449. 

.Jurisdiction of particular court 
Under statute providing for re¬ 
view, the supreme court of a partic¬ 
ular county at special term was held | 
to have jurisdiction of proceeding to 
review order of commissioner of mo¬ 
tor vehicles suspending chauffeur’s, 
operator’s, and automobile licenses of 
motorist until proof of financial re¬ 
sponsibility was submitted, w’here 
violation of speeding ordinance and 
conviction on which suspension was 
based occurred in such county and 
motorist resided there, notv-uthstand- 
ing the action suspending the licens¬ 
es was taken in another county.— 
Application of Gardiner, 5 N.Y.S.2d 
942, 168 Misc. 349. 

• Certiorari 

(1) Certiorari has been held to be 
a method whereby revocation of a li¬ 
cense may be reviewed. 

N.Y.—City of Rochester v. Falk, 9 
N.Y.S.2d 343, 170 Misc. 238. 

N.C.—State v. Cooper, 29 S.K2d 18, 
224 N.C. 100. 

(2) Where mandamus to compel 
:return of plaintifC's driver’s license, 


which was surrendered in accordance 
w’ith a traffic sentence imrosTd by 
superior court, was denied on ground 
that an order would he a rev-i^w of 
judgment of another judge of su¬ 
perior court and parti*»s, on appeal. 
agre<=‘d that complaint be treated as a 
petition for certiorari in the traffic 
cas^', appeal was dismissed.—Cooper 
V. Ward. 29 S.E.2d 17, 221 X.C. 99. 

Right to summary review of revo¬ 
cation of automobile operator's li¬ 
cense was held to relate to suspen¬ 
sion or revocation other than on con¬ 
viction.—^People V. Cohen, 217 N.Y.S. 
726, 128 Misc. 29. 

Review under safety or financial re¬ 
sponsibility acts 

(1) A motorist was aggrieved by 
order suspending his license and 
could institute proceeding to review 
order without surrendering licenses 
in obedience to order, where suspr^nd- 
ed licenses could not be renetyed un¬ 
til proof of financial responsibility' 
was submitted as required by ordt-r. 
—Application of Gardiner, 5 X.Y.S. 
2d 942, 168 Misc. 349. 

(2) It w’as held that, where li-i 
censee became involved in an acci-1 
dent resulting in personal injury, .and 
his license was suspended on failure 
to deposit security as required by 
commissioner, the court had power ^ 
to review commissioner’s action, al¬ 
though operator had not first made 
any application for reduction of i 
amount of security required.—Heart I 
v. Fletcher, 53 N.Y.S 2d 369. 1S4 
Misc. 659. 

69. N.C.—In re Wright, 46 S.E.2d! 

696. 228 N.C. 5S4. 

70. N.C.—In re Wright, supra. 

Fower of court 

Statute giving a licensee, whose 
driver’s license has been suspended 
by department of motor vehicles, the 
right to appeal to a specified court, 
confers no discretionary power on 
such court, and, therefore, if judge 
on hearing concludes that license is 
in fact subject to suspension op rev- 
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oration under the statute, the depart¬ 
ment’s order entered in conformity 
vr.th the facts must be affirmed,—In 
re Wr.ght, supra. 

Questions considered 
'Vhere appeal wa? before court of 
appeals without bill of exception h, 
court could not pass on question 
whether suspension of operator’s li¬ 
cense for lif^j for failing to stop mo¬ 
tor vehicle after aendmt was cruel 
and unusual punishment within pro¬ 
hibition of constitution.—State v. 
Crotinger, 62 N.E.2d 494, 75 Ohio 
App. 443. 

71. N.C—In re Vrright, 46 S.E.2d 
r,9t% 22S N.C. 584. 

72. Fla.—Department of Public 
Safety v. Koonce, 3 So.2d 331, 147 
1 .a. 5*^6. 

N.C.—In re Wright. 46 S.E.2d 696, 
225 N.C. 5S4—State v. McDaniels, 
14 SE,2a 793, 213 N.C, 763. 

Okl.—Gentry v. Dlinn, S4 P.2d 27, 
184 Okl. 9—Afhcraft v. State, 98 P* 
2d 60, GS Okl.Cr. SOS. 

Pa.—Ccmmonwealth v. Irwin, 29 A.2d 
68, 345 I-'a. 504—Appeal of Kemp- 
ter, 29 Pa.Dist. & Co. 584—^Appeal 
of Ritter. Com.Pl., 29 North.Co. 
230 

S.C.—Folsom V. South Carolina State 
Highway Department, 13 S.E.2d 
130, 196 S.C. 167. 

Statute held valid 

Mich.—In re Probasco, 257 NW. 861, 
269 Mich. 453. 

Time for appeal 

Appeal must be taken within the 
time specified. 

Pa.—Spiher v. Secretary of Revenue, 
Com.Pl., 29 Del.Co. 175. 

S.C—Folsom V. South Carolina State 
Highway Department, 13 S.E.2d 
130, 196 S.C. 167. 

Suspensions or revocations review- 
able generally 

Under a statute providing that 
with certain exceptions a court con¬ 
viction shall not be necessary to 
sustain a revocation or suspension, 
and that a revocation or suspension 
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exhaustion of available administrative remediesJ^ 
A statutory appeal available in the case of suspen¬ 
sions under the motor vehicle code was held una¬ 
vailable in the case of a suspension under an inde¬ 
pendent statute which was not an amendment to the 
code and made no provision for an appeal.'^^ The 
proceedings for review of a suspension or revoca¬ 
tion of a license by the administrative officers must 


be in accordance with the provisions of the stat¬ 
ute, *^5 and the court has only such jurisdiction as is 
expressly conferred.*^® 

Under some of the statutes the appeal consists of 
a trial de novo,'^'^ at which the court hears the wit¬ 
nesses for the licensee and the state and determines 
anew whether the license should be suspended.78 


shall be deemed an administrative 
act re viewable by a designated court, 
such review relates to a revocation 
or suspension other than on a convic¬ 
tion.—People V. Cohen, 217 N.Y.S. 
726, 128 Misc. 29. 

Wliere conviction, had not become 
final, the revocation of the license 
was held not mandatorj’’ and, hence, 
was reviewable.—Department of 
Public Safety v. Koonce, 5 So.2d 251, 
149 Fla. 2. 

Suspension held not mandatory 
Mich.—In re Probasco, 267 N.W. 861, 
269 Mich. 453. 

Suspension and revocation distin¬ 
guished 

A motorist whose operating priv¬ 
ilege was revoked by secretary of 
revenue on receipt from clerk of 
court of a certificate showing that 
motorist had entered a plea of nolo 
contendere to charge of failing to 
stop at scene of an accident, was not 
entitled to appeal from order of rev¬ 
ocation, where the statute makes a 
distinction between revocation and 
suspension of operating privileges, 
granting right to appeal only in case 
of suspension and not in case of rev¬ 
ocation.—^Appeal of Brennan, 25 A.2d 
155, 344 Pa. 209. 

73. NC.—In re Wright. 45 S.E.2d 
370, 228 N.C. 301, rehearing denied 
46 S.E2d 696, 228 N.C. 584. 

Petition for review must show that 

administrative remedies were ex¬ 
hausted.—In re Wright, supra. 

74. Pa.—Commonwealth v. Frazier, 
24 Pa.Dist. & Co. 362, 83 Pittsh. 
Leg.J. 471. 

Suspension for failure to furnish se^ 
enrity 

Pa.—Commonwealth v. Frazier, su¬ 
pra. 

75. N'.T.—Sitts V. Mealey, 17 N.Y.S. 
2d 165, 173 Misc. 82. 

N.C.—In re Wright, 45 S.E 2d 370. 
228 N C. 301, rehearing denied 46 
S.E.2d 696, 228 N.C. 584. 

ITecessity for answer to application 
Under some of the statutes the ad¬ 
ministrative officer is required to 
serve an answer to the petition and 
notice for cancellation of the order 
of revocation, and, on failure to serve 
the required answer, the facts are 
accepted as stated in the petition, 
and decision and final order are 
based on petition and accompanying 
pupers. In such a case it was held 


that memoranda received by mail 
after argument on the application 
would not he considered, in absence 
of request to file answer, or of foun¬ 
dation laid for receipt of the mem¬ 
oranda,—Sitts V. Mealey, 17 N.Y.S.2d 
165, 173 Misc. 82. 

Contents of return 

It is desirable that a stenographic 
report of testimony of witnesses be 
transcribed and made a part of the 
return.—Prince v. Harnett, 9 N.Y.S. 
2d 414, 256 App.Div. 201. 

Statute applicable 

The statute referring to appeals 
to the supreme and superior courts 
was not applicable to an appeal to 
the court of common pleas from an 
order of the secretary of revenue in¬ 
definitely suspending appellant's li¬ 
cense to operate an automobile.— 
Commonwealth v. Healey, 27 A.2d 
557, 149 Pa.Super. 497. 

76. Okl —State v. Moyers, Cr., 189 
P.2d 952. 

77. N.C.—In re Wright, 46 S.E 2d 
696, 228 N.C. 584. 

Okl—State v. Moyers, Cr., 189 P.2d 
952. 

Pa,—Bureau of Highway Safety, 
Dept, of Revenue, v. Wright, 49 
A.2d 783, 355 Pa. 307—Common¬ 
wealth V. Cole, 39 A 2d 361, 350 
Pa. 369—^Appeal of Handwerk, 35 
A 2d 289, 348 Pa. 263—Common¬ 

wealth V. Irwin, 29 A,2d 68, 345 
Pa. 504—Commonwealth v. Punk, 
186 A, 65, 323 Pa. 390—Appeal of 
Lomhertino, 39 Pa.Dist. & Co. 581 
—Commonwealth v- Baker, 39 Pa. 
Dist, & Co. 294, 22 West Co L.J. 165 
—Appeal of Komanecky, 39 Pa. 
Dist. & Co. 87, 3 Fay.LJ*. 139— 
White V. Kelly, 28 Pa.Dist. & Co. 
706—Commonwealth v. Kline, 25 
Pa Dist. & Co. 378—Commonwealth 
V. Schmitt, 19 Pa.Dist. & Co. 53, 81 
Pittsb.Leg.J. 53—Commonwealth v. 
Moyer, Com.Pl., 26 Erie Co. 325— 
Appeal of Roush from Suspension 
of Operator's License, Com.Pl., 16* 
Northumb Leg.J. 137—^Appeal of 
Ritter, Com PI., 29 North Co. 230— 
Commonwealth v. O'Donnell, Com. 
PI., 27 North Co. 53. 

Trial as motorist’s day in court 
Where license of motorist was sus¬ 
pended by the commissioner, motor¬ 
ist's statutory right to trial de novo 
on appeal from suspension order pro¬ 
tected motorist against exercise of 
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arbitrary power by the commission¬ 
er, and gave motorist his day in 
court with right to present every 
available defense against suspension. 
—Appeal of Handwerk, 35 A.2d 289, 
348 Pa. 263. 

Trial as mandatory 

Action of court in sustaining ap¬ 
peal from an order suspending oper¬ 
ator's license of a motorist who had 
been convicted of speeding, on 
ground that legislature could not 
have intended to authorize suspen¬ 
sion on mere showing of operation 
at an illegal speed, without holding 
a hearing de novo, was held errone¬ 
ous—^Appeal of Oesterling, 31 A.2d 
905, 347 Pa. 241. 

78. Okl.—State v. Moyers, Cr., 189 
P2d 952. 

Pa.—Bureau of Highway Safety, 
Dept, of Revenue, v. Wright, 49 A. 
2d 783, 355 Pa. 307—Commonwealth 
V. Cole, 39 A.2d 361, 350 Pa. 369— 
Appeal of Handwerk, 35 A 2d 289, 
348 Pa 263—Appeal of Oesterling, 
31 A.2d 905, 347 Pa. 241—Common¬ 
wealth V. Irwin, 29 A 2d 68, 345 Pa. 
504—Commonwealth v. Cronin, 9 
A 2d 408, 336 Pa. 469, 125 A.L.R. 
1455—Commonwealth v. Nesbit, 57 
Pa.Dist. & Co. 460, 16* Northumb 
LegJ. 147—Appeal of Lombertino, 
39 Pa.Dist. & Co. 581—^Appeal of 
Komanecky, 39 Pa Dist. «& Co. 87, 
3 Fay.L.J. 139—Appeal of Haskell, 
36 Pa Dist. & Co. 106—Common¬ 
wealth V. Szumski, 32 Pa.Dist. & 
Co. 583—Commonwealth v. Kline, 
25 Pa.Dist. & Co. 378—In re Al- 
brand's Operator's License, Com. 
PL, 33 Del.Co. 275—Commonwealth 
V. Purcell, Com.Pl., 35 Luz.Leg. 
Reg. 417—^Appeal of Darden, Com, 
PL, 61 Montg.Co. 80—Common¬ 
wealth V. Long, Com.Pl., 17* 
Northumb Leg J. 13, 13 Som.Leg.J. 
207—^Appeal of Masciantonio, Com. 
PL, 17* Northumb Leg J. 45—Ap¬ 
peal of Diehl, Com.Pl, 15 

Northumb.Leg J. 242—Appeal of 
Ritter. Com.Pl., 29 North Co. 230— 
Commonwealth v. O'Donnell, Com. 
PL, 27 North.Co. 52—Common¬ 
wealth V. Cunningham, Com PL, 43 
Sch.Leg.Rec. 60—Commonwealth v. 
Buck, Com.Pl, 29 West.Co.L J. 263, 
Findings or conclusions below 

The court or judge is not bound by 
department's fact findings or conclu¬ 
sions of law.—In re Wright, 46 S.E, 
2d 696, 228 N.C. 584. 
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This is the procedure under some of the statutes 
even in cases where suspension is mandatory on the 
administrative officers.'^s On such an appeal the 
court is not limited to a review of the testimony 
taken before the suspending authority nor is it 
limited in its inquiry to the determination of vrheth- 
er the violation on which the suspension or revaca- 






The 


court 


rust r 





:urred:*^ the court may ktryuire 
:l'S surrounding the violation.'- 
t act £rb;trari!y in upsetting a 
: hive a factual basis thcrefcr,S^J 
pr:'c:‘vd:ng.^^ it is to be dctcr- 
,derance or fair weight of the 


Record 'before cozuznlssloxLer 

At the hearing before the court on 
appeal by motorist whose license has 
been suspended, neither the action of 
the commissioner nor testimony tak¬ 
en before his representative is prop¬ 
erly a part of record.—Appeal of 
Handwerk, 35 A.2d 289, 348 Pa. 263— 
Commonwealth v. Cronin, 9 A.2d 408, 
336 Pa. 469, 125 A.L.R. 1455—Com¬ 
monwealth V. Funk, 186 A. 65, 323 
Pa. 390—Appeal of Lombertino, 39 
Pa.Dist. & Co. 581—Commonwealth v. 
Szumski, 32 PaDist. & Co- 583—Com¬ 
monwealth V. Long-, Pa.Com.Pl.. 17* 
Northumb.Leg.J. 13. 13 Som Leg.J. 

207—Commonwealth v. Cunningham, 
Pa.Com.Pl., 43 Sch.Leg.Rec. 60. 

Record in criminal proceeding 

Inclusion on hearing in trial court 
of record of criminal proceeding for 
drunken driving against such opera¬ 
tor was held error.—Commonwealth 
V. Punk, 186 A. 65, 323 Pa. 390—Com¬ 
monwealth V. Long, Pa.Com.Pl., 17* 
Xorthumb.Leg.J. 13, 13 Som.Leg.J. 
207—^Appeal of Roush from Suspen¬ 
sion of Operator’s License, Pa.Com. 
PL, 16* Northumb.Leg J. 137. 

Prior convictions as evidence 

Evidence of prior convictions for 
violations of the vehicle code, was 
held properly admissible.—^Appeal of 
Healey, 42 Pa.Dist. & Co. 654, 28 
North.Co. 106. 

Grounds for reversEil of suspension 

(1) It was held that the court 
could not reverse suspension of li¬ 
cense on ground that such suspen¬ 
sion was merely punishment added to 
the fine and costs imposed by justice 
of peace for reckless driving, since 
proceeding before justice of peace 
was judicial while suspension of li¬ 
cense was administrative.—Bureau 
of Highway Safety, Dept, of Reve¬ 
nue, V. Wright, 49 A.2d 783, 355 Pa. 
307. 

(2) Suspension without notice or 
hearing was held ground for revers¬ 
al.—Commonwealth v. Grimes, 19 Pa. 
Dist. & Co. 186, 81 Pittsb.Leg.J. 87. 

79. Mich-—In re Probasco, 257 N.W. 
861, 269 Mich. 453. 

Validity of statute 

Such a statute was held not inval¬ 
id as an attempt to grant right of 
appeal from a nonjudicial body.— 
In re Probasco, supra. 

80. Pa.—Commonwealth v. Kline, 25 
Pa.Dist. & Co. 378—Commonwealth 
V. Long, Com.PL, 17* Northumb. 
Leg.J. 13, 13 Som.Leg.J. 207. 


81. Pa.—Commcnv.’p'ilth v. Maselll, 
53 Pa.Dist. & Co. 434. 

Snspeusiou need not 'be upheld 

solely on court’s determination that 
a violation occurred on which the* or¬ 
der of suspension v;as bato£ii.—Com¬ 
monwealth V. MaovUi, supra. 

82. Pa.—Commonwealth v. Ma-aclU. 
supra—Commontvealth v. Rali-r, 7^'? 
Pa.Dist. & Co. 204. 22 VCest.Co.L.J. 
165—In re Suspension Licen-5‘=' of 
Jones, Com-PL, 39 Luz.Leg.Reg. 
271, 9 Monroe L.R. 25—In re Gub- 
biotti, Com.PL, 33 Luz.Leg.Hrg. 
312. 

Technical violations 

(1) Evidence showing mere techni¬ 
cal violation -was held to warrant 
sustaining of motorist's appeal.—Ap¬ 
peal of Schwartz, C5 A.2d djO, 34S 
Pa, 267—Commonv/ealth v, XesLit, 57 
Pa.Dist. & Co. 460, 16* Northumb. 
Leg.J. 147—Appeal of Bowmann. 42 
Pa.Dist. & Co. 379—Commonwealth v. | 
Baker, 39 Pa.Dist, & Co. 294, 22 West. 
CO.L.J. 165. 

(2) Suspension for such violations 
of the motor vehicle laws should be 
carefully reviewed by the courts and 
normally reversed if the operator’s 
acts involved no danger to the pub¬ 
lic or fraud on the state.—^Appeal of 
Bowmann, supra, 

(3) An order of suspension will be 
reversed on appeal where the com¬ 
monwealth’s testimony at most es¬ 
tablishes that appellant operated his 
vehicle at an excessive speed for a 
distance of one quarter mile and 
where it further appears that, if 
the penalty were upheld, the un¬ 
availability of other operators would 
prevent appellant from conducting 
his business in which he had a sub¬ 
stantial investment.—Commonwealth 
V. Maselli, 53 Pa.Dist. & Co. 434. 

83. Okl.—State v. Moyers, Cr., ISO 
P.2d 952. 

Pa.—Bureau of Highway Safety, 
Dept, of Revenue, v. Wright, 49 A. 
2d 7S3, 355 Pa. 307—Commonwealth 
V. Cole, 39 A.2d 361, 350 Pa. 369— 
In re Suspension of License of 
Grum, Com.PL, 34 Luz.Leg.Reg. 68. 
Discretion of court 

(1) Court held to have broad dis¬ 
cretionary powers, and must admin¬ 
ister justice according to evidence 
and circumstances presented.—Com¬ 
monwealth V. Hardwick, 35 A.2d 291, 
348 Pa. 266—Commonwealth v. Nes- 
bit, 57 PaDist. & Co. 460, 16* 
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Ncr^’.umb.L'J. 147—Rit- 
t£-r, r’aCom-P;., 29 North 

tj) L-'lsor*-t.on held not abu.^^d.— 
Co-’.trr-.T.v.'-’-iltli V. Hnriwirl:, .supr'i— 
Arr-.*: of .-’r^h-vartz. 35 A.2d 220. 34S 
Pa. 2^^7—A-rpeal of Handwerk, 25 A, 
2d 2':, C4S P3. 261. 

84. Okl.—State v. Ivloyers, Cr., 18C^ 
P.2d :,52. 

Pa.—Arp’:*a: of HiskelL 26 Pa.Dist. & 
Co, 106—App-al of Hn.'^kell, 34 Pa 
Dist. & Co. 4.C—Arpoal of Murphy, 
34 Pa Dist. & Co. 36v'. 

85. Pa.—Ar peal of Ha«kell, 34 Pa 
Dist. cz Co. 403—Aprenl of Murphy, 
3-1 Pa.Di.^t. & Co. 36')—Corr.nion- 
weulth V. O'Donncdl, Com.PL, 27 
North.Co. 52—Apptral of Ward, 
Com.PL, S7 Pittsb Lfg.J. 144. 

Appeal snstainsd on tlis ovidcnce 
Ta .—Appeal of Moyer, 56 I*a.Dist. & 
Co. 565—Commonv.'ealth v. Hertz- 
ler, 55 Pa Dist. & Co. 2S7—Com¬ 
monwealth v. Adams, 40 PaDiSt. & 
Co 22S, 19 Lehigh Co,L.J. 99, 54 
York Leg.Rtrc. ISS—Appeal of 
Lombertino, 39 PaDiJst. & Co. 581 
—Appeal of Komaiieeky, 39 Pa, 
Dist. 6z Co. 87, 3 FayL.J. 139— 
Commonwealth v. BergenHcld, 37 
Pa.Dist. & Co. 554, 41 Lack.Jur. 
169—Appeal of Haskell, 36 PaDist. 
& Co. 1 »j 6—Commonwealth v. Ploef- 
el, 34 Pa.Dist. & Co. 234—Common¬ 
wealth V. Szumski, 32 Pa.Dist- & 
Co, 5S3—In re Moyer Auto. Li¬ 
cense, Pa.Com.PL, 3S Berks Co.L.J. 
147—Enders v. Hamilton, PaCom. 
PL, 51 Dauph.Co. 100—Common¬ 
wealth V. Turecic, Pa.Com.Pl., 23 
Erie Co. 195—In re Wedzlk. Pa. 
Com.PL, 23 Erie Co. 17S—Suspen¬ 
sion of License of Jastzah, Pa.Com. 
PL, 39 Luz.Leg.Reg- 354—In re 
WithdraTval Motor Privileges of 
Siegel, Pa.Com.PL, 35 Luz.Leg.Reg. 
431—Commonwealth v. HilstoIsky» 
Pa Com.PL, 34 Luz.Leg.Reg. 271— 
Commonwealth v. Lazovich, pa, 
Com.PL, 34 Luz.Leg.Reg. 143—^Ap¬ 
peal of Ritter, PaCom.PL, 29 
North.Co. 230—^Appeal of Mascian- 
tonio, Pa.Com.Pl., 17* Northumb- 
Leg.J. 45—Commonwealth v. Long. 
PaCom.pL, 17* Northumb.Leg. J. 
13, 13 Som.Leg.J. 207—^Appeal of 
Ward. PaCom.PL, 87 Pittsb.Leg.J. 
144. 

Suspension sustained on the evidence 

Pa—^Appeal of Seiferman, 64 Pa 
Dist & Co. 424—^Appeal of Healey, 
42 PaDist. & Co. 654, 28 NortHCo. 
106—^Appeal of Haskell. 34 Pa 
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Period of suspension. The court has been held to 
have no discretion in a de novo proceeding* to re¬ 
view a suspension to lengthen or shorten the period 
of suspension.86 

Further appeal. In some jurisdictions a licensee 
whose license has been suspended by an administra¬ 
tive officer and sustained on a trial de novo on a 
statutory appeal may appeal from such a determina¬ 
tion to the appellate courts where the statute, al¬ 
though making no express provision therefor, does 
not prohibit such an appeal.^7 The administrative 
officer may have a right in his turn to a judicial re¬ 
view of the action of the lower court.^^ However, 
in the absence of statutory authority therefor, the 
licensing authority has been held to have no right 
of appeal from a judgment of a lower court rein¬ 
stating a driver's license.89 

e. Eeinstatement; New License 

A license to drive a motor vehicle may be rein¬ 
stated only by such boards or officers as are authorized 
by statute. 


Only such officers or boards as are authorized by 
the statute may restore a license which has been 
revoked.90 Under a number of the statutes the 
courts are given jurisdiction to restore a revoked 
license on appropriate grounds.®^ However, un¬ 
der statutes making revocation of a license manda¬ 
tory on conviction of the licensee of specified of¬ 
fense, the courts have been held to be without au¬ 
thority to order reinstatement or restoration of a li¬ 
cense revoked thereunder.92 

New licefise. Under some statutes, where such a 
license is revoked for a specified cause, a new li¬ 
cense cannot be issued to the same person until a 
prescribed period has elapsed.93 

Financial responsibility. Under some of the stat¬ 
utes providing for suspension of a license pending 
proof of financial responsibility to respond in dam¬ 
ages, as discussed supra subdivision b (3) of this 
section, the license cannot be reinstated or a new 
one issued until such responsibility is established in 
1 the required manner.94 Under others a probation- 


Dist. & Co. 406—^Appeal of Murphy, 
34 Pa.Dist. & Co. 360—Epstein v. 
Boardman, 32 Pa.Dist. & Co, 577 
—In re Albrand’s Operator's Li¬ 
cense, Com PI., 33 Del.Co. 275— 
Commonwealth v. McDonald, Com. 
PL, 29 Erie Co. 132—Common¬ 
wealth V. Moyer, Com.PL, 26 Erie 
Co. 325—Commonwealth v. Volz, 
Com.PL, 39 Lack.Jur. 25—In re 
Bryant, Com.PL, 39 LuzLeg.Reg. 
416—^Appeal of Kopeach, Com.PL, 
38 Luz Leg.Reg. 424—Common¬ 
wealth of Motor Vehicles, N. J., v. 
Rodzewich, Com.PL, 38 Luz.Deg. 
Reg. 407—In re Suspension of Op¬ 
erator’s License, Com.PL, 33 Luz. 
Leg.Reg. 29—Commonwealth v. 
Russin, Com.PL, 30 Luz.Leg.Reg. 
495—Commonwealth v. Murphy, 
Com.PL, 87 Pittsb.Leg.J. 274— 
Commonwealth v. Weissman, Com. 
PL, 87 Pittsb.Leg.J. 267—Common¬ 
wealth V. Tuille, Com.PL, 87 Pittsb. 
Leg J, 243—Commonwealth v. My¬ 
ers, Com.PL, 86 Pittsb.Leg.J. 204. 

86. Pa.—Appeal of Haskell, 34 Pa. 
Dist. & Co. 406—Commonwealth v. 
Murphy, Com.PL, 87 Pittsb.Leg.J. 
274—Commonwealth v. Weissman, 
Com.PL, 87 Pittsb.Leg.J. 267. 

87. Pa.—Commonwealth v. Cronin, 9 
A.2d 408, 336 Pa. 469, 125 A L.R. 
1455. 

Matters considered 

On such appeal the court must ex¬ 
amine the testimony to determine 
whether the findings of the court be¬ 
low are supported by competent evi¬ 
dence, and to correct any conclusion 
of law erroneously made.—Common¬ 
wealth V Cronin, supra. 

88. Fla.—^Department of Public 


Safety v. Koonce, 3 So.2d 331, 147 
Fla. 616. 

Okl.—^Ashcraft v. State, 98 P.2d 60, 
68 OkLCr. 308. 

Record must support action of court 
Pa.—Commonwealth v. Irwin, 29 A. 
2d 68, 345 Pa. 504. 

Matters considered 

(1) On appeal from order of low¬ 
er court entered in appeal by licensee 
from order of commissioner suspend¬ 
ing or revoking driver's license, ap¬ 
pellate court has jurisdiction only to 
examine the record to determine 
whether findings of lower court are 
supported by competent evidence and 
to correct any conclusions of law er¬ 
roneously made, and may not inter¬ 
fere with action of lower court ex¬ 
cept for manifest abuse of discretion 
or error of law. 

Okl.—State v. Moyers, Cr., 189 P.2d 
952. 

Pa.—^Bureau of Highway Safety, 
Dept, of Revenue, v. Wright, 49 
A.2d 783, 355 Pa. 307. 

(2) Moot questions will not be con¬ 
sidered on such an appeal.—State v. 
Moyers, supra. 

(3) Determination of lower court 
on statutory appeal from suspension 
of motorist's license will not be dis¬ 
turbed by supreme court on appeal, 
except for manifest abuse of discre¬ 
tion.—Commonwealth v. Hardwick, 
35 A.2d 291, 348 Pa. 266—Appeal of 
Handwerk, 35 A.2d 289, 348 Pa. 263. 
Ijiceusee’s rights pending appeal 

Under amendment of statute, 
where county court on appeal rein¬ 
states a driver’s license revoked or 
suspended by commissioner of public 
safety, licensee may again legally 
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operate his automobile pending ap¬ 
peal by commissioner to district 
court—State v. Moyers, OkLCr, 189 
P.2d 952. 

89. Ala.—Gilbert v. Polkes, 28 So.2d 
730, 248 Ala. 569. 

90. Cal.—Sleeper v Woodmansee, 54 
P2d 519, 11 Cal.App2d 595. 

Justice of peace is without such 

power where the statute confers it 
on the motor vehicles department — 
Sleeper v. Woodmansee, supra 
Administrative function 

The judge of a municipal court ex¬ 
ercising the function of passing on 
an application for reinstatement of a 
revoked license acts as an adminis¬ 
trative rather than a judicial officer. 
—Thompson v. Smith, 154 S.E. 579, 
155 Va. 367, 71 A.L.R. 604. 

91. N.T.—^Nashalsky v. Fletcher, 42 

N.T.S 2d 481, 266 App.Div 870— 
McCord V. Fletcher, 44 N.Y.S 2d 89, 
182 Misc. 447—^Application of 

Goodwin, 17 N.Y.S.2d 426, 173 Misc. 
169. 

Failure to appeal from conviction 
for driving automobile while intoxi¬ 
cated was held not to deprive court 
of jurisdiction to entertain applica¬ 
tion for restoration of license to op¬ 
erate an automobile —McCord v. 
Fletcher, 44 N.T.S.2d 89, 182 Misc. 
447. 

92. Ala.—^Ex parte Smith, 200 So 
114, 30 Ala.App. 24. 

93. Okl.—Ashcraft v. State, 98 P.2d 
60, 68 OkLCr. 308. 

42 C.J. p 746 note 52. 

94. Minn,—Halverson v. Elsberg, 
277 N.W. 535, 202 Minn. 232. 
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ary license may be issued on due application, with¬ 
out such proof, in cases where the licensee has been 
convicted of but one violation constituting ground 

for suspension.^5 

§ 161. Effect of Failure to Comply with Law 
as to Driver's or Chauffeur's License 

The effect of the failure of a driver of a motar 
vehicle to have a license to drive is considered infra 
§§ 162-164. The effect of the failure to comply 
with requirements as to licenses to drive on the 
rights and liabilities of the parties in case of an au¬ 
tomobile accident resulting from a defect or ob¬ 
struction on the highway is considered infra §§ 196, 
209. 

Examine Pocket Parts for later cases. 

§ 162. - As Negligence 

Gejierally, whether or not an operator of a motor ve¬ 
hicle had a license is immaterial on the question of negli¬ 
gence. 

According to the weight of authority, the negli¬ 
gence of an operator of a motor vehicle is to be de- 





i vT miner, epernte; a motor vch::le 

' with that degree of care and skill required of a li¬ 
censed c''C*ratcr, negligence cannot be predicated on 
the mere fact of lack cf a license.^" However, in 
'■ som.- jurisdlcticr.s the eperati-n of a mxtar vehicle 
by an uni:cense a driver, in violation of a statute or 
. ord:na::c‘w, constitutes negligence per while m 
j others, sometimes by express prevision, it is merely 
j evidence'*'^'' or prima facie evidence^ of negligence 
■ or of undtness to drive,- which ma^: be overcome 
; by subsequent evidence to the effect that, notwith- 
j standing the driver was not licensed, he was thor- 
! oughh* competent, and was not responsible for the 
\ accident.- 

Permitting an unlicensed driver to operate a mo¬ 
tor vehicle in violation of statute has been held to 
I constitute evidence having a bearing on the exer- 
j cise of care which the owner of the vehicle owes 
\ toward other persons upon the highway,^ and the 


95. Cal.—^Ellis V. Department of Mo¬ 
tor Vehicles, 126 P.2d 521, 51 Cal. I 

App.2d 753—Sherry v. Ingels, 34 

P.2d 77, 34 CalApp.2d 632. 

l^icensee convicted more than once 
is not entitled to such a license.— 
Ellis V. Department of Motor Ye- 
hicles, 125 P.2d 521, 51 Cal.App.2d 
753. 

Dismissal of accnsatloxx 

(1) Where after a second convic¬ 
tion for drunken driving petitioner 
fulfilled terms of his probation there¬ 
under and was permitted to with¬ 
draw plea of guilty and the accusa¬ 
tion was dismissed as authorized by 
penal code, petitioner was entitled 
to a probationary driver's license as 
one who, hy records of department 
of motor vehicles, had been but once 
convicted of drunken driving, the 
order dismissing the accusation being 
binding on department of motor ve¬ 
hicles with respect to granting a pro¬ 
bationary driver’s license to such 
person.—Sherry v. Ingels, 94 P.2d 77, 
34 Cal.App.2d 632. 

(2) It was held under this statute 
that the failure of the legislature to 
except crime of driving a motor ve¬ 
hicle while intoxicated from provi¬ 
sion of penal code concerning dis¬ 
missal of accusation against a de¬ 
fendant who has fulfilled conditions 
of a probation manifested a legisla¬ 
tive intent to leave such offense in 
same category as other penal offens¬ 
es with respect to effect of dismissal 
of accusation for drunken driving, 
after accused had fulfilled conditions 
of a probation, as respects duty of 


I department of motor vehicles to ? —Parks v. Pere Marquette Ry. 

grant accused a probationary driver’s ’ Co, X.W.2d 196, C15 Mich, 38. 


license.—Sherry v. In gels, sur-ra¬ 
se. Cal.—Hunt on v. Calif CTnia Port¬ 
land Cement Co, 123 P.2d 947, 50 
Cal.App.2d 6S4—Strandt v. Cannon, 
85 P.2d 160, 23 Ca:.App.2d 5^‘9. 

Conn.—Kurtz v. Morse Oil Co., 155 
A. 906, 114 Conn. 336—De Vitc- v. 
Connecticut Co., 151 A. 320, 112 
Conn. 670. 

Minn.—Mahowald v. Beckrlch, 2 X. 

W. 2d 569, 212 Minn. 78. 

Xev.—Mitrovich v. Pavlovich, 114 P. 
2d 1084, Cl Nev. 62. 

1 Ohio.—Sours v. Sours, Com.PI., 73 
1 X.E.2d 226. 

i Dack of license is no evidence that 
I driver was not safe driver.—Lutfy v. 

( Lockhart, 295 P. 975, 37 Ariz. 4SS. 

97. Ind—Opple v. Ray, 105 X.E. SI,! 

208 Ind. 450. I 

98. X.C.—Hoke V. Atlantic Grey-! 

hound Corp., 40 S.B.2d 345, 226 X.C.; 
692—Ham v. Greensboro Ice & Fuel 
Co.. 169 S.E, ISO, 204 X.C. 614—Pe¬ 
ters V, Great Atlantic & Pacific Tea 
Co., 138 S.E. 595, 194 X.C. 172. ] 

42 C.J. P 747 note 75. 

99. Mass.—Keeler v, Godfrey, 33 X, 
E.2d 265, 308 Mass. 673—Le Diane 
V. Pierce Motor Co., SO X.E.2d 6S4, 
307 Mass. 635—^Il^atson v. Forbes, 
30 X.E.2d 228, 307 Mass. 3SG—Si¬ 
mon V. Berkshire Street Ry. Co., 11 

X. E.2d 4S5, 29S Mass. 454—Peabody 
V. Currier, 190 X.E. 521, 286 Mass, 
295 —Kenyon v. Hathaway, 174 X. 
E. 463, 274 Mass. 47, 73 A.D.R. 156 
—Conroy v. Mather, 104 X.E. '487, 
217 Mass. 91, 52 L.R.A.,X.S., SOI. 


Incident of negligence 
X.J.—Renner v. Martin, 183 A- 185, 
116 X.J.Law 240. 

1. Me.—Davis v. Simpson, 23 A.2d 
320 , 13S Me. 137. 

42 C.J. p 717 note 76—45 C.J. p 719 
note 67. 

Power of legislature 

Since it was not competent for 
L*''gislature to make mere failure to 
s:-*ure license prima facie evidence 
that driver was negligent, the ab- 
, sence of a license has no natural and 
rational evidentiary relation to the 
i rrincipal fact.—Tipton v. Estill Ice 
Co., 132 S.W.2d 347, 279 Ky. 793. 

{ 2. X.H.—Vassillion v. Sullivan, 47 
A.2d 115, 94 X.H. 97—Mandell v. 
Dodge-Freedman Poultry Co., 45 
A.2d 577, 94 X.H. 1, 163 A.L.R. 
1370. 

Object of the statute is highway 
safety.—Bennett v. Dupuis, 29 A.2d 
421, 92 X.H. 265. 

3- X.H.—Vassillion v. Sullivan, 47 
A.2d 115, 94 X.H. 97. 

X.T.—Austin v. Rochester Folding 
Box Co., 181 X.Y.S. 275, 111 Misc. 
292, affirmed 185 N.T.S. 108, 194 
App.Div. 952. 

UTecessity for rebuttal 

The driver must show fitness to 
avoid the statutory presumption of 
unfitness.—Bennett v. Dupuis, 29 A. 
! 2d 421, 92 X.H. 265. 

4. Mass.—^Kenyon v. Hathaway, 174 
X.E. 463. 274 Mass. 47, 73 A.L.R. 
156. 
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§ 162 

same has been held as respects the employment of 
an unlicensed chauffeur and, althoug^h an owner 
in employing a driver without full inquiry as to his 
being a licensed chauffeur, as required by statute, 
may be regarded as guilty of negligence as to all 
iacts of the chauffeur within the line of his employ¬ 
ment and in the performance of acts authorized by 
the owner,® the owner cannot be charged with lia¬ 
bility for acts committed by such chauffeur outside 
the coffrse of his employment and without the au¬ 
thorization of the owncr.'^ 

In any event, whether such negligence is regard¬ 
ed as per se or merely prima facie, unless there is 
a causal connection between it and injuries result¬ 
ing from the operation of the motor vehicle, it does 
not constitute such actionable negligence as to jus¬ 
tify a recovery against the owner or operator for 
such injuries,® or constitute such contributory neg¬ 
ligence as will preclude him from recovering for in¬ 
juries received.^ 

:§ 163. - Rights and Liabilities of Owner 

or Driver 
a. General rules 


60 C.J.S. 

b. In case of operation by unlicensed mi¬ 
nor 

a. General Eules 

As a general rule driving >vithout a license does not 
create iiability or bar recovery for damages caused by 
the negligence of another unless there is a causal rela¬ 
tion between the iack of license and the injuries suffered. 

In accordance with the principles of law discussed 
supra § 162, and in the absence of a statutory provi¬ 
sion to the contrary,!® the mere fact that a motor ve¬ 
hicle is operated upon the public highway by a driv¬ 
er who has not complied with the law as to procur¬ 
ing a chauffeur’s or operator’s license,!! or having 
his license with him,!2 or having his badge in sight 
as required by statute,!® does not make the driver 
a trespasser upon the highway, and, unless there is 
a causal connection between the failure to procure 
such license and the resulting injuries, the operation 
of the machine without a chauffeur’s or operator’s 
license does not affect the right of the owner or op¬ 
erator to recover for injuries to person or property, 
sustained through the fault of a third person,!^ or 
preclude a recovery by the owner for damages to 
the machine.!® So, also, the failure to have such 
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-N.Y.—Plunkett v. Heath, 1 N.T.S.2d 
778. 

5. N.Y.—^Austin v. Rochester Fold¬ 
ing Box Co„ 181 NY.S. 275, 111 
Misc. 292, affirmed 185 N.Y.S. 108, 
194 App Div. 952. 

6. N.Y.—Rothenberg v. Hartman, 178 
N.Y.S. 400. 

Liability of owner for acts of chauf¬ 
feur within course of employment 
generally see infra § 437. 

N.Y.—Ro then berg v. Hartman, 
supra. 

Statute lield inapplicable 
Statute forbidding employment of 
“chauffeur” without license was held 
inapplicable where unlicensed em¬ 
ployee was not driving automobile on 
employer's business for compensa¬ 
tion or hire.—Winslow v. Everson, 
298 S.W. 1084, 221 ICy. 430. 

B. Conn.—Kurtz v. Morse Oil Co., 
158 A. 906, 114 Conn. 336. 

B.C.—^Waugh V. Suburban Club Gin¬ 
ger Ale Co., 167 P.2d 758 
Mass.—Watson v. Forbes, 30 N.E.2d 
228, 307 Mass. 383—Peabody v. 
Currier, 190 N.E, 521, 286 Mass. 
295. 

N.H.—Copadis v. Haymond, 47 A.2d 
120, 94 N.H. 103—Mandell v. 

Dodge-Freeman Poultry Co., 45 A. 
2d 577, 94 N.H. 1, 163 A.L,R. 1370. 
-NY.—Plunkett v. Heath, 1 N.Y.S.2d 
778. 

N.C.—^Ham v. Greensboro Ice & Fuel 
Co., 169 S.H. 180, 204 N.C. 614— 


' Peters v. Great Atlantic & Pacific 
Tea Co., 138 SE 595, 194 N.C. 172. 
42 C.J. p 748 note 78. 

Proximate cause 

In order to be actionable, such neg¬ 
ligence mu.st be a proximate cause of 
injury.—Hoke v. Atlantic Greyhound 
Corp., 40 S.E.2d 345, 226 N.C. 692. 

9. Conn.—Kurtz v. Morse Oil Co., 
158 A. 906, 114 Conn. 336. 

N.H.—Copadis v. Haymond, 47 A.2d 
120, 94 N.H. 103. 

N.Y.—Plunkett v. Heath, 1 N.Y.S 2d 
778. 

Or.—Speight v. Simonsen, 239 P. 542, 
115 Or. 618, 43 A.L.R. 1149. 

10. In Connecticut 

(1) The statutes precluding recov¬ 
ery by the owner of a motor vehicle 
for injuries to his person or property 
if It was operated by an unlicensed 
person have been repealed.—Kurtz v. 
Morse Oil Co., 158 A. 906, 114 Conn. 
336. 

(2) Prior to repeal, such statutes 
were held valid and given effect — 
Card V. Bissing, 157 A. 644, 114 Conn 
71—De Vite v Connecticut Co., 151 
A. 320, 112 Conn. 670—Atwood v. 
Crowe & Co., 147 A. 871, 110 Conn. 
2SS—Cusack v. William Laube & Co., 
133 A. 584, 104 Conn. 487—42 C.J. p 
749 note 3. 

(3) Other constructions and appli¬ 
cations of statute will be found in 42 
C.J. p 749 notes 4-13. 

11. Me.—Davis v. Simpson, 23 A.2d 
320, 138 Me. 137. 

42 C.J. p 748 note 85. I 
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12. Pa—Yeager v. Win ton Motor 
Carriage Co., 53 Pa.Super. 202. 

42 C.J. p 748 note 86. 

13. Ill —Latham v. Cleveland, etc., 

R. Co., 164 Ill.App 559 

Duty to wear badge in sight gener¬ 
ally see supra S 157. 

14. Ga—^Wade v. Drmkard, App., 45 

S. E.2d 231—Etheridge v. Guest, 12 
S.E.2d 483, 63 Ga,App. 637—^Aycock 

V. Peaslee Gaulbert Paint & Var¬ 
nish Co., 5 S.E.2d 598, 60 Ga.App. 
897. 

Iowa.— Corpus Juris cited In Ruck- 
man V. Cudahy Packing Co., 300 N. 

W. 320, 321, 230 Iowa 1144. 

La.—Moreau v. Garritson, App., 166 
So. 660. 

Me—Davis v. Simpson, 23 A.2d 320, 
138 Me. 137. 

Minn.—Mahowald v Beckrich, 2 N. 

W.2d 569, 212 Minn, 78. 

N.J.—^Renner v. Martin, 183 A. 185, 
116 N.J.Law 240—Ross v. Penn¬ 
sylvania R. Co., 148 A. 741, 106 N. 
J.Law 536. 

Ohio.—Sours V. Sours, Com PI., 73 N. 
E.2d 226. 

Pa.—Santee v. IJngerleider Motor Co., 
48 Pa.Dist. & Co. 179, 29 North.Co. 
31. 

42 C.J. p 748 note 88. 

Causal relation is question for Jury 
N.J.—Renner v. Martin, 183 A. 186, 
116 N.J.Law 240. 

15. N.C.—Zageir v. Southern Ex¬ 
press Co.. 89 S.E. 43, 171 N.C. 692. 

42 C.J. p 748 note 89. 
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license does not render the owner or driver litV.- 
for injuries or damages caused by the motor vehicle 
to others unless there is a causal connection between 
his failure to comply with the law and the resulting 
injuries.^® | 

/n Massachusetts, although a contrary viev/ pre- ■ 
vails in respect of the operation of an unregistered i 
or unlicensed motor vehicle, as discussed supra ^ ■ 
134, the mere failure of the driver to have a chauf- , 
feur^s or operator’s license does not render him a ■ 
trespasser on the highway, and, although, as dis- i 
cussed supra § 162, such failure is evidence of neg- j 
ligcnce, unless it was a contributing cause of the ; 
resulting injuries it does not as a matter of law ( 
prevent the owner or operator from recovery for ; 
injuries to person or property caused through the j 
fault of a third person, or render him liable for 
injuries to third persons.l^ If the causal relation j 
is established, however, the owner may be held li- : 



vehicle hr an unlicensed driver that a driver could 
not recover for injuries r.^uhing from a collision 
while he vr^s driving v;i:h.M:t a license.-^ and that a 
driver without a license was linhle for injuries sus¬ 
tained by another,-* causal relation betv/een the lack 
of a license and the injuries being found to exist as 
a matter of law.-'' since the amendment to the stat¬ 
ute providing that such operation constitutes prima 
facie evidence of unhtness to drive, an unlicensed 
driver is not barred from recovering for injuries to 
himself unless a causal relation betv.'ccn the lack of 
a license and the injuries is first established.-^ 
Ilov.'ever, the driver cannot recover if he fails to 


16. Ariz.—Lutfy v. Lockhart, 295 P. i 
975, 37 Ariz. 488. I 

Cal.—Head v. Wilson, 97 P.2d 509, 36 i 
Cal.App.2d 244. 

Colo —Hertz Dnv-Ur-Self System of 
Colorado v. Hendrickson, 121 P. 
2d 483, 109 Colo. 1. 

Hawaii.—Correira v. Liu, 28 Hawaii 
145. 

Iowa.—Ruckman v. Cudahy Packing ' 
Co., 300 N.W. 320, 230 Iowa 1144, 
Minn.—Mahowald v. Beckrich, 2 N.' 

W.2d 569, 212 Minn. 78. | 

Mo.—Faust v. East Prairie Milling! 

Co., App., 20 S.W.2d 918. | 

If.J.—Patterson v. Surpless, 151 A. 
754, 107 N J.Law 305, 74 A.L.R. 841 
—Pugliese v. McCarthy, 160 A. 81, 
10 N.J.Misc. 601. 

Or.—Halsan v. Johnson, 65 P.2d 661, 
155 Or. 583. 

Pa—Chamberlain v. Riddle, 38 A.2d 
521, 155 Pa.Super. 507. 

Tex.—Mundy v. Pirie-Slaughter Mo¬ 
tor Co., 206 S.W.2d 587. 

Va—AVhite v. Edwards Chevrolet 
Co., 43 S.E.2d 870. 186 Va 669. 

12 C-J. p 748 note 90. 

liTotlce of incompeteiLce 

(1) In the absence of a showing of 
circumstances sufficient to acquaint 
a reasonably prudent person of some 
incompetence on part of driver to 
whom owner intrusted automobile, 
fact that driver was unlicensed was 
no evidence of negligence on part of 
owner, so as to make owner liable for 
driver's negligence.—Chamberlain v. 
Riddle, 38 A.2d 521, 155 Pa.Super. 507. 

(2) Mere proof that owner's 
agents, in exercise of reasonable 
care, should have known that driver 
did not have a license, 'would not 
show a violation of statute making 
it unlawful for an owner to allow an 
unlicensed person to drive the motor 
vehicle, in absence of actual knowl¬ 


edge on part of the agents.—Mundy* ate civil liability for accident.— 
V. Pirie-Slaughter Motor Co., Tex., : L'Esnorance v. Sherburne, loo A. 203, 
206 S.W.2d 5S7. i isS X.H. 103. 


Ordinance held inapplicable 
La.—Paquet v. Renken, App., 
2d 218. 


J 25. X.H.—Prescott v. Yurchu.s, 164 
’ jj A. 218, S'-' X.H. 105—Johnson v. 
Boston & M. R. R.. 143 A. 516, 83 


17. Mass.—^ilcMahon v. Pearlmnn, 
136 X.E. 154, 242 Mass. 367. 23 A. 
L.R. IlGT. 

42 C.J. p 748 note 92. 

18. Mass.—Conroy v. Mather, 104 X. 
E. 4!i7. 217 Mass. 91, 52 L.R.A.,X.S., 
SOI. 

42 C.J. p 749 note 94. 

19. Mass.—^Keeler v. Godfrey, 33 X. 

E.2d 265, 308 Mass. 573—McMahon 
V. Pearlman, 136 X.E, 154, 242 

Mass. 367, 23 A.L.R. 1467. 

20. Mass.—^Fulton v. Kaler, 170 X.E. 
818, 271 Mass. 2.3—Gordon v. Bed¬ 
ard. 164 X.E. 374, 265 Mass. 4OS. 


X.K. 35u, C: A.LR. IITS. 

23. XM-T.—Vas.*«i3Iion v. Sullivan, 47 
A.2d 115, 94 X.H. 97—Mn.ndell v. 
Dodge-Freedman Poultry Co.. 45 
A.2d 577, 94 X.H. 1. 163 A.L.R. 1370. 
Purpose of amendsaent 

The purpose of the amendment was 
to relax rule of a prior decision that 
unlicensed driv-^r could not recover 
for injury sustained on highway and 
to substitute for conclusions of law 
factual considerations as to unfitness 
of unlicensed driver and causal re¬ 
lation of such unfitness to injury.— 
Vas.'?il'iion v. Sullivan, 47 A„2d 115, 
C4 X.H. 97. 


•Consent is not lacking merely be¬ 
cause neither the owner nor driver 
was licensed to drive.—Boyer v. 
Massachusetts Bonding & Insurance 
Co., 178 X.E. 523, 277 Mass. 359. 

21. Mass.—Fitiles v. Umlah, 77 X. 
E.2d 212, 322 Mass. 325—Le Blanc 
v. Pierce Motor Co., 30 X.E.2d 6S4, 
307 Mass. 535. 

22. Mass.—Fitiles v. Umlah, 77 X. 
E.2d 212, 322 Mass. 325. 

23. X.H.—Johnson v. Boston & M. 
Pu R., 143 A. 516, S3 X'.H. 350. 61 
A.L.R. 1178. 

24. X.H.—Prescott v* Turchus, 164 
A. 218. 86 X.H. 108. 

ITonresident driver 

Fact that motorist with foreign 
license had operated automobile 
within state for over the permissible 
number of days was held not to cre- 


Pailure to indorse license 

The failure of defendant to indorse 
his sigUvature on margin of his driv¬ 
er's license did not constitute such 
a statutory violation as could l<e tak¬ 
en advantage of by plaintiL's in au¬ 
tomobile collision case.—Cutler v. 
Young, 6 A.2d 162. 90 X.H. 203. 
Snspended or revoked license 

The amendment has been held to 
relate to driving without first obtain¬ 
ing a license and to have no bearing 
on action arising out of the opera¬ 
tion of an automobile after suspen¬ 
sion or revocation of a license, and 
that as a consequence an operator of 
an automobile whose license was sus¬ 
pended for failure to report a previ¬ 
ous accident in violation of the Fi¬ 
nancial Reapon.sibility Act could not 
recover for injuries and property 
damage resulting from a subsequent 
accident.—Straut v. Carpenter, 26 A. 
1 2d 363, 92 X.H. 123. 
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rebut the statutory presumption that he is an unfit 
•driver.27 One who innocently allows an unlicensed 
driver to operate his car is not barred from recov¬ 
ering for injuries suffered while riding in the car, 
Ihrough the negligence of a third person, by a stat¬ 
ute prohibiting one who owns or controls an auto¬ 
mobile from permitting an unlicensed person to 
•drive it.28 

h. In Case of Operation by Unlicensed Minor 

Fact that an unlicensed minor is permitted to oper- 
-ate a motor vehicle in violation of statute does not of 
itself generally render the owner liable to injured third 
:persons in the absence of causal relation between the 
violation of the statute and the injuries suffered. 

The fact that a minor has no license to drive the 
motor vehicle which he operates on the public high¬ 
ways does not of itself constitute negligence,^® and, 
where an unlicensed minor operates a motor vehicle 
with the degree of care and skill required of a li¬ 
censed operator, negligence or liability cannot be 
predicated on the mere fact of minority or lack of 
a license.®® Even where driving without a license 
constitutes prima facie evidence of unfitness to 


drive, it has been held not to compel the conclusion 
that such unfitness was the cause of the accident, 
although the driver was under age and ineligible for 
a license.®! 

While one who permits an unlicensed minor to 
operate his automobile in violation of statute is neg¬ 
ligent, he cannot be held liable for injuries resulting 
to another from such operation in the absence of a 
causal relation between the violation of the statute 
and the injuries sustained.®® So, also, in the ab¬ 
sence of such causal connection, the fact that the 
motor vehicle is driven by an unlicensed minor does 
not preclude a recovery for injuries to, or the death 
of, his parent, who was riding with him at the time 
of an accident;®® nor does it preclude a recovery 
for damages to the vehicle.®^ On the other hand, 
the owner cannot recover for damage to the vehicle 
caused by the negligence of a third person where 
the unlicensed minor was also negligent.®^ Al¬ 
though a person is regarded as negligent in permit¬ 
ting his son, under eighteen years of age, to operate 
a motor vehicle without obtaining a permit as re¬ 
quired by a city ordinance, he may recover for in- 


27 . N*.!!.—Bennett v. Dupuis, 29 A. 
2d 421, 92 NH. 265, 

28. N.H.—Bowdler v. St. Johnsbury 
Trucking Co., 4 A.2d 871, 90 N.H. 
68—Bowdler v. St. Johnsbury 
Trucking Co., 189 A. 353, 88 N.H. 
331. 

Owner held not cha,rgea.ble with 
Imowledge that driver of automobile 
was unlicensed because owner did 
not demand that driver show license 
before permitting him to drive auto¬ 
mobile, as regards owner's right to 
recover for injuries sustained in col¬ 
lision.—Bowdler v. St. Johnsbury 
Trucking Co., 189 A. 353, 88 N.H. 
331. 

Unlicensed chauffeur statute 

In action for damages resulting 
from automobile collision, plaintiff's 
testimony that plaintiff retained 
right to control manner in which 
driver-guest operated plaintiff’s au¬ 
tomobile was insufficient to invoke 
statutory prohibition against em¬ 
ployment for hire of chauffeur hav¬ 
ing no chauffeur’s license.—Bowdler 
V. St Johnsbury Trucking Co., 4 A 
2d 871, 90 N.H 68. 

29. Cal.—^Hunton v. California Port¬ 
land Cement Co., 123 P.2d 947, 60 
Cal.App.2d 684. 

Ohio.—Sours v. Sours, Com.Pl., 73 
N.B.2d 226. 

30. Ind.—Opple v. Ray, 195 N.B. 81, 
208 ind. 450. 

Ohio.—Sours v. Sours, Com.Pl., 73 N. 
H.2d 226. 


Statute strictly construed 

Statute making owners and per¬ 
sons furnishing motor vehicles to mi¬ 
nors liable for negligence of minors 
under age of sixteen years, not per¬ 
mitted under statute to drive motor 
vehicles on highways, was held in 
derogation of common law, although 
remedial, and must be strictly con¬ 
strued.—Hannabass v. Ryan, 180 S.E. 
416, 164 Va. 519. 

Violation of penal statute 

Automobile owner’s violation of pe¬ 
nal statute in permitting a youth to 
operate automobile without a license 
would not make owner liable for in¬ 
juries caused by negligence of youth, 
in absence of showing that the vio¬ 
lation was the proximate cause of 
the injury.—Chamberlain v. Riddle, 
38 A.2d 521, 165 Pa.Super. 507. 

31. N.H.—^Vassillion v. Sullivan, 47 
A.2d 116, 94 N.H. 97. 

32. N.T.—Plunkett v. Heath, 1 N.T. 
S.2d 778. 

Copurchaser of automobile 

Purchaser of interest in automobile 
without knowledge that the copur¬ 
chaser was under the statutory age 
for driving the car was held not lia¬ 
ble for death of a third person re¬ 
sulting from the copurchaser’s neg¬ 
ligent operation of the car, even if 
present at the time, in the absence of 
any claim that any act of his con¬ 
tributed to the accident.—^Wilcox v. 
Wunderlich, 272 P. 207, 73 Utah 1. 
Parent and child 

1 (1) The fact that a parent fails to 
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join with his minor child in making 
his application for an operator's li¬ 
cense, and permits such child to op¬ 
erate his automobile without such li¬ 
cense, does not render him liable for 
injuries caused by the child in op¬ 
erating the vehicle, where there is no 
causal connection between the failure 
to have a license and the injuries so 
caused.—^Arrelaiio v. Jorgensen, 199 
P. 855, 52 Cal.App. 622. 

(2) This rule applies, although it 
is made unlawful, by statute, for the 
parent to cause or permit his child 
to operate a motor vehicle without 
having first obtained an operator's 
license.—^Arrelano v. Jorgensen, su¬ 
pra. 

(3) Liability of parent for opera¬ 
tion by child in general see infra § 
434. 

Negligence of minor 

Owner and lender of a motor ve¬ 
hicle may he held liable for negligent 
operation of his vehicle by an unli¬ 
censed minor to whom he has loaned 
it.—Marron v. Helmecke, 67 P.2d 
1034, 100 Colo. 364. 

33. Pa—Scorsonl v. Pittsburgh Pro¬ 
vision, etc., Co., 116 A. 154, 272 Pa. 
253. 

42 C.J. p 749 note 99. 

34- Pa.—Mcllhenny v. Baker, 63 Pa. 
Super. 385. 

Wash.—White v. Kline, 204 P. 796, 
119 Wash. 46. 

35. N.T.—Plunkett v. Heath. 1 N.T. 
S.2d 778. 
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jury to his vehicle from a collision with a motor bus, 
unless his negligence is the proximate cause cf the 
injury.3 6 

§ 164. -Rights of Passenger 

A passenger in a motor vehicle driven by one hav¬ 
ing no license to drive is not precluded from recovering 
-for injuries sustained through the negligence of another, 
in the absence of causal relationship between the lack of 
a license and the injuries. 

A passenger in a motor vehicle is not precluded 
from recovering for injuries sustained through the 
negligence of a third person by reason of the fact 
that the driver of the car in which he w-as riding 





chaiifTcur’s or c^jerator's 
of causal relationship hc- 
to have a license and the 



hct that such a passen- 
ir one who is not spc- 


c:anv ncrnss 


a statute pronnoiting 



me evidence of negligence on 
ju: it cannot he ruled 
l:r*jct!y contributed to his in¬ 
i' him as a matter of law from 
:5 sustained through the acts 


Rights of owner, or parent of operator, riding 
with unlicensed eptrator are discussed supra § 163. 


VL LIABILITY OF MAOTFACTUREB OR DEALER 


§ 165. In General 

a. Liability of manufacturer 

b. Liability of dealer 

a. Liability of Manufacturer 

A manufacturer may be liable for a breach of his 
<futy to make a moior vehicle carefully, not alone to the 
immediate purchaser thereof but to third persons as well. 

On the theory that the nature of an automobile 
gives warning of probable danger if its construction 
is defective,it is the duty of the manufacturer to 
make it carefully and he has been held liable for a 


) breach of such duty^^c rtrgardless of "whether the 
j danger therefrom is to he termed “inherent'’ ur “im- 
\ mincnt,”^“ The manufacturcT may he liable not 
i alone to the immediate purchaser,but to purchas- 
■' ers from a dealer to whom he sells.’^^ ^.^cl tu others 
making use of it,45 where the manufacturer knew' 

' that the car would he used by persons other than the 
i immediate purchaser.47 

A manufacturer may be liable for injuries to the 
occupant of a motor vehicle caused by defects in a 
w-heei or some other component part which he failed 
I to inspect and test properly,^^ provided the defect 


30. Wash.—White v. Kline. 204 P. 
796, 119 Wash. 45. 

37. Cal.—Strandt v. Cannon, 85 P.2d 
160. 29 CalApp.2d 509. 

J’la.—Porter v. Jacksonville Electric 
Co., 60 So. 188, 64 Fla. 409. 

Ky.—Tipton v. Estill Ice Co., 132 S, 
W.2d 347, 279 Ky. 793. 

Care required as to passengers in mo¬ 
tor vehicles generally see infra §§ 
398-401. 

38. Ill.—^Humbert v. Lowden, 56 N. 
E.2d 323, 323 Ill.App. 557. 

Iowa.—Schuster v. Gillispie, 251 N. 

W. 735, 217 Iowa 386. 

N.H.—^Vassillion v. Sullivan, 47 A.2d 
115, 94 N.H. 97—Mandell v. Dodge- 
Freedman Poultry Co., 45 A.2d 577, 
94 N.H. 1. 163 A.L.R. 1370. 

Waiver of negligexLce 

In action for injuries sustained by 
occupants of automobile driven by 
unlicensed operator, defendants' 
waiver of any claim that driver was 
negligent in actual handling of auto¬ 
mobile precluded finding that driver's 
unfitness was a cause of accident so 
as to bar recovery by occupants of 
automobile.—^Vassillion v. Sullivan. 
47 A.2d 115, 94 N.H. 97. 

-39. Mass.—Griffin v. Hustis, 125 N. 
E. 387, 234 Mass. 95—Conroy v. 


Mather, 104 N.E. 4S7, 217 Mass. Dl, 
53 L.R.A.,N.S., 501. 

40. Mass.—Griffin v. Hustis, 125 N. 
E. 3S7, 234 Mass. 95—Conroy v. 
Mather, 104 N.E. 4S7, 217 Mass. 91, 

I 52 L..R.A..N.S., SOI. 
j 41. U.S.—Goullon V. Ford Motor 
Co., C.C.A.Ky., 44 F.2d 310- 
111.—Rotche V. Buiok Motor Co., 193 
N.E. 529, 35S Ill. 507. 

42 C.J. p 827 note 34. 

I Motor vehicle as dangerous instru¬ 
ment in general see supra § 12. 


Irrespective of contract, a motor 
vohIcZe manufacturer ov,'>s to the 
public a duty to use reasf'nable care 
in manufacture and to make reason¬ 
able inspection of construction.— 
Oeneriti Motors Curporation v. John¬ 
son, C.C.A.N.C.. 137 P.2d 320. 

43. N.T.—MaePherson v. Buick Mo- 
I tor Co., Ill N.E. 1050, 217 NY. 3S2, 
j L.R.A.1916F 696, Ann.Cas.lDlCC 

I 440. 


44. N.T.—MaePherson v. Buick Mo- 


1 tor Co., supra. 


Unless negligently constructed, an 
automobile is not inherently dang- r- 
ous as respects manufacturer's lia- 
ibility to third person injured in us- 
I ing automobile.—^Reusch v, Ford Mo- 
I tor Co., 82 P.2d 556, 196 Wash. 213. 


j 45, Ill.—Rotche v. Buick Motor Co., 
j 193 N.E. 529, 35S Ill. 507. 
j Mo.—Gibbs V. General Motors Corpo- 
i ration, 166 S.W.2d 575, 350 Mo. 431. 
^ 42 C.J. p 827 note 38. 


142. U.S.—Hudson v. Moonier, C.C.A. 
j Mo., 94 F,2d 132. reversed on other 
i grounds 58 S.Ct. 954, 304 U.S. 397, 
1 82 L.Ed. 1422, mandate conformed 

to, CC.A., 102 P.2d 96, certiorari 
denied 59 S.Ct. 1037, 307 U.S. 639, 
83 L,Ed. 1520, and Pitch v. Moonier, 
59 S.Ct. 1037. 307 U.S. 639, S3 L. 
Ed. 1520—Goullon v. Ford Motor 
Co., C.C.A.Ky., 44 F.2d 310. 

Ill.—^Rotche V, Buick Motor Co., 193 
N.E. 629, 358 HL 607. 

42 C.J. p 827 note 35. 


4:6. N.T,—MaePherson v. Buick Mo¬ 
tor Co., Ill N.E. 1050, 217 N.T. 3S2, 
L.R.A.1916P 696, Ann.Cas.l916C 
440. 

47- N.T.—^MaePherson v, Buick Mo¬ 
tor Co., supra. 

42 C.J. p 827 note 40. 

48. U.S.—O’Hara v. General Motors 
Corporation, D.C.Mich., 35 P.Supp. 
319—^Bird v. Ford Motor Co., D.C. 
N.T, 15 F.Supp. 590. 

42 C.J. p 827 note 41. 
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is in a part which would make the vehicle “a thing 
of danger he is deemed to have notice of a de¬ 
fect if, on proper inspection, the defect would be so 
evident it could not have escaped attention,50 and 
he has been held not absolved from the duty of 
making such inspection by the fact that he buys the 
particular part from a reputable manufacturer,®! 
but as to this there is also authority to the con- 
trary.52 However, a manufacturer of automobiles, 
vvho does not make wheels for them, but buys 
wheels of approved pattern and standard quality 
from a reputable and experienced manufacturer, is 
not an insurer to users of the automobiles that the 
wheels are free from defects,52 but is only under a 
duty of reasonable care to ascertain by proper and 
reasonable tests whether the wheels are apparently 
adequate for the purposes for which they were 
made.54 

The view has also been taken that a defectively 
constructed automobile comes within the class of 
articles which are not inherently or intrinsically 
dangerous,®5 and that the maker will not be liable 
to a third person who is a stranger to the contract 
between the maker and the purchaser unless the 
maker knew that the automobile was unsafe and 
dangerous and either concealed the defects or rep¬ 
resented that it was safe and sound.®® Likewise, 
where the purchasers of an automobile have knowl¬ 


edge of its unsafe or dangerous condition and with 
such knowledge invite a third person to use it, such 
third person may not maintain an action in tort 
against the maker for a resulting injury.®*^ Where 
a manufacturer is not a party to the sale of a mo¬ 
tor vehicle, a buyer thereof from a dealer may not 
hold him liable as a party to a contract of warranty 
for injury resulting from a breach of such con¬ 
tract® 8 even though the manufacturer made certain 
representations to the buyer to induce him to pur¬ 
chase.® 9 

In order to hold the manufacturer liable for the 
injury complained of, his negligence must have been 
the proximate cause thereof,®® and ordinarily he is 
not liable for the negligence of an independent con¬ 
tractor®! or for that of the injured person.®^ 

b. Liability of Dealer 

(1) In general 

(2) Used car dealer 

(1) In General 

Ordinarily a new car dealer has a duty of Inspection 
before selling a car and is charged with knowledge of 
what an inspection, carefully made, would disclose. 

Ordinarily a new car dealer has a duty of inspec¬ 
tion before selling a car and is charged with knowl¬ 
edge of what an inspection, carefully made, would 


Steeriugr wheel 

If tractor steering- wheel might 
break under reasonably expected 
strain, defect was reasonably certain 
to place life and limb in peril, as re¬ 
spects manufacturer’s liability.— 
Goulion V. Ford Motor Co., C.G.A.Ky., 
44 F 2d 310. 

49. N.T.—Cohen v. Brockway Motor 
Truck Corporation, 268 N.T.S. 645, 
240 App.Div. 18. 

Boor handle 

A motor vehicle manufacturer has 
been held not liable to truck buyer’s 
employee injured when allegedly de¬ 
fective door handle gave way and 
broke, causing door to open sudden¬ 
ly and causing employee to be 
thrown through door and to fall un¬ 
der truck, since not every conceiv¬ 
able defect in mechanism of motor 
vehicle will serve to render the man¬ 
ufacturer liable in negligence for in¬ 
jury to a third person.—Cohen v. 
Brockway Motor Truck Corporation, 
268 N.T.S. 545. 240 App.Div. 18. 

50. Ill.—Rotche v. Buick Motor Co., 
193 N.E. 529, 358 Ill. 507. 

Ky.—Olds Motor Works v. Shaffer, 
140 S.W. 1047, 145 Ky. 616, 37 L. 
R.A.,N.S.. 560, AnnCas.l913B 689. 

51. N.T.—MacPherson v. Buick Mo¬ 
tor Co., Ill N.E. 1050, 217 N.T. 382. 


L.R.A.1916F 696, Ann.Cas 1916C 

440. 

52. Tenn.—Smith v. Durant Motor 
Car Co, 1 Tenn.App. 290. 

53. N.J.—^Martin v. Studebaker 
Corp., 133 A. 384, 102 N.J.Law 612. 

54. N J.—Martin v. Studebaker 
Corp., supra. 

55. U.S.—Dillingham v. Chevrolet 
Motor Co., D.C.Okl., 17 F Supp. 615. 

42 C.J. p 827 note 45. 

56. U.S,—Dillingham v. Chevrolet 
Motor Co . D aOkl., 17 F.Supp. 615. 

Miss.—Ford Motor Co. v. Myers, 117 
So. 362. 151 Miss. 73. 

Tenn.—Smith v. Durant Motor Car 
Co., 1 Tenn App. 290. 

42 C.J. p 827 note 46. 

57- Ky.—Olds Motor Works v. Shaf¬ 
fer, 140 S.W. 1047, 145 Ky. 616, 37 
L.R.A.,N.S., 560, Ann Cas.l913B 689. 

53. U.S.—Chanin v. Chevrolet Motor 
Co., D.C.Ill., 15 F.Supp. 57, affirmed, 
C.C.A., 89 F.2d 889, 111 A.L.R. 1235. 

59. U.S.—Chanin v. Chevrolet Motor 
Co., supra. 

60. Pa.—Fuller v. Palazzolo, 197 A. 
225, 329 Pa. 93. 

Intervening agency 

(1) Even though the Injury would 

not have happened except for the 

original negligence of the manufac¬ 

502 


turer, where an intervening agency 
IS of such a nature that it could not 
be reasonably anticipated, such inter¬ 
vening agency becomes the proximate 
cause of the Injury and the manu¬ 
facturer is not liable therefor.—Ford 
Motor Co. V. Wagoner, 192 S.W.2d 
840, 183 Tenn. 392, petition dismissed 
192 S.W.2d 852, 183 Tenn. 392. 

(2) A manufacturer is not bound 
to anticipate gross carelessness on 
the part of reckless drivers.—^Water¬ 
man V. Liederman, 60 P.2d 881, 16 
CalApp.2d 483, rehearing denied 62 
P.2d 142, 16 Cal.App.2d 483. 

61. Pa.—^Fuller v. Palazzolo, 197 A. 

225, 329 Pa. 93. 

A semitrailer was not "ultrahaz- 
ardous” or "inherently dangerous’*, 
within rule prohibiting owner from 
intrusting chattel to another if risks 
of mechanism arise because of its 
condition, so as to make manufac¬ 
turer, who delivered semitrailer to 
independent contractor to tow by 
truck to manufacturer’s customer, 
liable for death of third person in 
accident caused by defective brakes 
and excessive speed of truck, while 
it was being driven by independent 
contractor’s servant.—Fuller v. Pa¬ 
lazzolo, supra. 

62. U.S —^Amason v. Ford Motor Co.» 

C.C.A.Ga.. 80 F.2d 265. 
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disclose.®^ He is liable to a buyer for an injury re- i 
suiting from a breach of his duty to inspect,®-^ but, 
where he sells cars of standard make, he is not re- ' 
-quired to dismantle them to determine whether they | 
are properly built, in order to absolve himself from ’ 
liability to the buyer for damages resulting from de- * 
fects therein, not visible on the usual, careful in- I 
spection.®® A dealer or distributor who sells a new ! 
^automobile after subjecting it to standard, reason- ! 
able, and usual tests and inspection, to determine ! 
its mechanical condition, may not be held responsi- ' 
ble to strangers for injuries resulting from hidden ; 
and latent defects therein.®® Even Vvhere a defect ■ 
should have been discovered by a proper inspection ^ 
of the vehicle, a dealer has been held not liable for \ 
injuries resulting therefrom to a third person who ' 
has no contractual relations with him.®7 a dealer 
selling a latently defective tire has been held not 
liable to the purchaser for injuries caused by a 
blowout.®® 

What law governs. Where a motor vehicle is ^ 
manufactured in one state, but the sale thereof by J 
the dealer is begun and completed in another state, \ 
the question of the dealer's liability to the buyer for [ 


in;':ri':i by d^-f2Ct5 :n the cur hos b^cn held 

to be govern-:"! by the Inw of the- stntc the 

v.'us Hevever, whether the law of the 

jtnte :n whi:h the ac::de::t ozrurr.::! tr that of the 
state t herj the tar was r^nreha-rf fron: the dealer 
controls as to tht dwOler^s liaaility for injuries re¬ 
sulting from a ac-fett in the cur hn- bj^n held to be 
unim; orrant in the of a difference in the 

common laav cf su:h states."^ 

(2; Used Car Dealer 

A used err dea’.sr has been held to owe a d'Jty to the 
public to exercise rensorable cr ordi.nary enre in making 
tests to discover defects which wcuSd make the vehicSes 
a menace to these who may use them or to those who 
may come in contact with them. 

A cerder in secondhand curs is not an insurer of 
the safety of the vehicles sold by him,"^ and, in or¬ 
der to be held responsible to another by reason of 
the condition of the v-hicle sold by him, he must 
have ovv'cd him a legal duty v/.iich he omitted to 
discharge cr actively brcached.^^ A used car dealer 
is not required to disassemble them entirely for the 
purpose of examining each of their parts in order 
to determine their safety, "3 but one who takes a 


€3. Mo.—Shroder v. Barron-Dads' 
Motor Co., Ill S.W. 2 d 66 . 

Sseteut of duty 

A dealer in automobiles who re¬ 
ceived them new from manufacturer 
was under duty to observe such auto¬ 
mobiles to see whether they operated 
properly, to investigate the cause of 
:any unusual condition apparent to 
dealer, and to investigate the condi¬ 
tion and check operation of parts 
which might reasonably be expected, 
-as result of knowledge and experi- 
^ence with such automobiles, to need 
-attention before delivery to purchas- 
-er.—Shroder v. Barron-Dady Motor 
Co., supra, 

'64. Mo.—Gibbs v. General Motors 
Corporation, 166 S.'W.2d 575, 35 » 
Mo. 431—Shroder v. Barron-Dady 
Motor Co., Ill S.W.2d 66 . 

•65, Mo.—Shroder r. Barron-Dady 
Motor Co., supra. 

Wash.—Bock v. Truck & Tractor, 139 
P.2d 706, 1« 'VVash.2d 458. 
Nationally known make 
La.—Gordon v. Bates-Crumley Chev¬ 
rolet Co., App., 158 So. 223, af¬ 
firmed 162 So. 624, 182 La. 795. 

Knowledge of existence of hidden 
•defects is not imputed to seller from 
the mere existence thereof, where 
seller is not the manufacturer.—Gor¬ 
don V. Bates-Crumley Chevrolet Co., 
supra. 

466 . La,—Gordon v. Bates-Crumley 
Chevrolet Co., supra. 


Mo.—Shroder v. Barron-Dady Motor | 
Co.. Ill S.\V.2d 66. j 

Kcason for rule ^ 

There is no privity of contract . 
between the dealer and the third per- j 
son, and an automobile is not inher- l 
ently and intrinsically can^rerous.— j 
Gordon v. Bates-Crumley Chevrolet 1 
Co,, App, 155 So. 223. affirmed 162 j 
So. 624, 132 La. 795, } 

€7, Ill.—Shepard v. Kensington 
Steel Co.. 262 IIlJlpp. 117. ! 

68. U-S.—McLean v. Goodyear Tire 
& Rubber Co.. C.C.A.T-x, S5 P.2d , 
150, certiorari denied 57 S.Ct. 193, j 
299 U.S. 600, SI L.Ed. 442. 

63. La.—Gordon v. Bat^s-Orumley J 
Chevrolet Co., App., 15 S So. 223, • 
affirmed 162 So. 624, ISa La. 795. 

70. U.S.—Egan Chevrolet Co. v. 
Bruner, C.C A.Minn., 102 F.2d 273, 
122 A.LR. 9S7. 

71. U.S.—Egan Chevrolet Co. v. 
Bruner, C.C.A.Minn., 102 P.2d 373, 
122 A.L.R. 9S7. 

Minn—McLeod v. Holt Motor Co., 
294 X.W. 479, 208 Minn. 473. 
Necessity of knowledge of defect 
A secondhand automobile dealer is 
not liable to a person who is injured 
by operation of an automobile sold by 
him in the hands of one to whom it is 
sold from the mere fact that the au¬ 
tomobile is defective, but there must 
be knowledge of the defect.—Bock v. 
Truck &. Tractor, 139 P.2d 706, IS 
Wash.2d 458. 

72. La.—Wilson, Zurich General 
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Accid-.-nt & Li’ibility Ins. C.t, Intcr- 
V‘r.*rs, V. Cisualty Co., 

App., 191 So. 574. 

Failure to isistoU safety glass 
The installation of ordinary glass 
rather than safety glass in a car 
Vthich, when new, had safety glass 
as standard equipment has been held 
not to constitute negligence render¬ 
ing the car inht^rently dangerous so 
as to impose liability on the dealer 
f. r injurb's resulting from broken 
glass, where the danger from the use 
of ordinary glass in automobile win¬ 
dows is not probable but merely pos¬ 
sible as the result of some intervf-n- 
ing force, since the intervening 
cause, and not the vendor's alleged 
r.egligence, is, as a matter of law. the 
proximate cause of the injury, and 
statutes requiring safety glass in 
new automobiles were adopted not 
because ordinary glass is inherently 
dangei'ous for intended use in auto¬ 
mobiles but because of greater like¬ 
lihood of intervening causes of dan¬ 
ger due largely to increased number 
of automobiles in use—Poore v. El¬ 
gar Bros. Co., 90 P.2d 808. 33 Cal. 
App.2d 6 . 

Failure to Insert rim strips or liners 
La.—^Wilson, Zurich General Acci¬ 
dent & Liability Ins. Co., Inter¬ 
veners. V. National Casualty Co., 
App., 191 So. 574. 

73. U.S.—^Egan Chevrolet Co. v. 
Bruner. C.C.A.Minn., 102 P.2d 373, 
122 A.L.R. 987. 

Minn.—McLeod v. Holt Motor Co., 
294 N.W. 479, 208 Minn. 473. 
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used car in trade and undertakes to recondition it 
for resale for use has been held to owe a duty to the 
public to exercise reasonable or ordinary care in the 
making of tests to discover defects which would 
make the vehicle a menace to those who may use 
it,'^4 or to those who may come in contact with 
Such a dealer must use reasonable care to ascer¬ 
tain whether a vehicle sold by him is equipped with 
the minimum essentials for safe operation,'^6 and 
he must exercise reasonable care in making neces¬ 
sary repairs to render the vehicle reasonably safe 
for use on the public highways,and in making 
such repairs he is charged with knowledge of de¬ 
fects which are patent or discoverable by ordinary 
care.78 The rule that a used car dealer must make 
a careful inspection of a vehicle to discover danger¬ 
ous defects therein has been held especially applica¬ 
ble where the sale of the vehicle is accompanied by 
positive representations of its fitness for use.79 

§ 166. Notice of Dangerous Character 

A manufacturer of a motor vehicle may not be held 
liable to a third person injured thereby, although It is 
imminently dangerous if used in a certain way, where 
notice of such danger is given to the purchaser at the 
time of his purchase. 


A manufacturer of a motor vehicle may not be 
held liable to a third person injured thereby, al¬ 
though the machine is imminently dangerous if used 
in a certain way, where notice of such danger is 
given to the purchaser at the time of his purchase, 
and he is not required to follow the machine into 
the hands of servants or employees of purchasers 
and give such notice tp them also.81 A manufac¬ 
turer may not be required to give notice of a ten¬ 
dency of a motor vehicle to tip over, in the absence 
of evidence of a faulty design from which such ten¬ 
dency would follow.82 Where a used car dealer 
informs his buyer of the defective condition of a 
car, he has been held to have discharged his duty 
and to be relieved of liability to persons who may 
be injured through the operation of the car by the 

purchaser.83 

§ 167. Actions 

a. In general 

b. Evidence 

c. Trial and judgment 

a. In G-eneral 

Actions against manufacturers or dealers for Injuries 
or damages resulting from the defective construction of 


74. U.S.—Egan Chevrolet Co. v. 
Bruner, C.C.A Minn., 102 F.2d 373, 
122 A L.R. 987. 

Minn.—McLeod v. Holt Motor Co., 294 
N.W. 479, 208 Minn. 473. 

N.C—Jones v. Raney Chevrolet Co., 
9 S.E.2d 395, 217 N C. 693. 

Wash.—Bock v. Truck & Tractor, 139 
P.2d 706, 18 Wash.2d 458. 

75. U.S.—Egan Chevrolet Co. v. 
Bruner, C.C.A.Minn., 102 P.2d 373, 
122 A.LR. 987. 

Conn.—^McGuire v. Hartford Buick 
Co., 40 A.2d 269, 131 Conn. 417. 
Minn.—McLeod v. Holt Motor Co., 
294 N.W. 479, 208 Minn. 473. 

N C.—Jones v. Raney Chevrolet Co., 
9 S.E2d 395, 217 NC. 693. 

70. IT.S.—Egan Chevrolet Co. v. 
Bruner, C.C.A.Minn., 102 P.2d 373, 
122 A.L.R. 987. 

Steering meclLanisxn 

A dealer in used motor vehicles 
must use reasonable care to ascertain 
whether vehicle sold by him is eQuip- 
ped with steering mechanism which 
will work and not shortly shake 
apart under normal use.—Egan Chev¬ 
rolet Co. V. Bruner, supra. 

77. U.S.—Egan Chevrolet Co. v. 
Bruner, supra. 

Minn.—^McLeod v. Holt Motor Co., 
294 N.W. 479, 208 Minn. 473. 

N.C.—Jones v. Raney Chevrolet Co., 
9 SE.2d 395, 217 N.C. 693. 

78. U.S.—^Egan Chevrolet Co. v 
Bruner. GC.A.Minn., 102 P 2d 373, 
122 A.L.R. 987. 


Minn.—McLeod v. Holt Motor Co., 
294 N.W. 479, 208 Minn. 473. 

N.C.—Jones v. Raney Chevrolet Co., 
9 S.E.2d 395, 217 NC. 693. 
Negligence of independent contractor 
The fact that an independent con¬ 
tractor was negligent in the work he 
did on a vehicle does not relieve the 
vendor of liability for injury result¬ 
ing from his failure to malte a rea¬ 
sonable inspection thereof, after re¬ 
suming possession and control of 
the vehicle and before delivery to the 
purchaser; and important factors in 
determining whether seller of used 
automobile has used ordinary care to 
ascertain its condition are seller’s 
ability to appreciate the proper or 
improper character of work done for 
it on automobile by independent con¬ 
tractor before delivery, and the ease 
or difficulty of ascertaining the ac¬ 
tual character of completed work.— 
McGuire v. Hartford Buick Co., 40 A. 
2d 269, 131 Conn. 417. 

79. Wash,—^Bock v. Truck & Trac¬ 
tor, Inc., 139 P.2d 706, 18 Wash.2d 
458. 

“New track guarantee” 

Wash.—Bock v. Truck & Tractor, 
Inc., supra. 

]Liablllty to third person 

Seller of secondhand automobile 
representing it to be in proper oper¬ 
ating condition has been held liable 
to pedestrian injured by automobile 
by reason of inefficient brakes, and 
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he may not escape liability for in¬ 
jury to pedestrian because buyer 
failed to inspect brakes relying on 
seller’s representation—Flies v. Fox 
Bros. Buick Co., 218 N.W, 855, 196 
Wis. 196, '60 A.L.R. 357. 

80. Wash.—Foster v. Ford Motor 
Co., 246 P. 945, 139 Wash 341. 

42 C.J. p 828 note 49. 

81. Wash.—Foster v. Ford Motor 
Co., supra. 

42 C.J. p 828 note 50. 

82. U.S —Ford Motor Co. v. Wolber, 
C C.A.Ill., 32 P.2d 18, certiorari de¬ 
nied Wolber v. Ford Motor Co., 50 
S.Ct. 25, 280 U.S. 565, 74 L Ed. 619. 

Wash.—^Foster v. Ford Motor Co., 246 
P. 945, 139 Wash. 341, 48 A.L.R. 
934. 

83. Ill.—Trust Co. of Chicago v. 
Lewis Auto Sales, 28 N.E.2d 300, 
306 Ill.App. 132. 

Liability to pedestrian 

Secondhand automobile dealers 
selling automobile known by dealers 
to be in condition so defective that 
operation on highways menaced safe¬ 
ly of traveling public were held not 
liable to pedestrian struck and in¬ 
jured by buyer using automobile 
without repairing it, where it was 
not shown that defective condition 
of car was concealed from buyer or 
that he was not informed of such 
condition.—Bergstresser v. Van Hoy, 
45 P.2d 855. 142 Kan. 88, 99 A.L.R. 
236. 
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motor vehicles usually are governed by rules applicab'e 
to civil actions generally. 

Actions against manufacturers or dealers for :n- ‘ 
juries or damages resulting from the defective con¬ 
struction of motor vehicles usually are governed by 
the general rules applicable to civil actions with re¬ 
spect to parties84 and defenses.85 In accordance ; 
with these rules, the declaration, petition, or com- ' 
plaint must allege all the facts necessary to consti- ‘ 
tute a cause of action.86 It has been held that plain- ' 
tiif, injured by a defective automobile, need not 
prove the particular part of the machine which v;as ; 
defective, provided the proof is such that a reascn- 
able inference may be drawn that some part was , 

defective.* 7 

b. Evidence 

In accordance with general rules the plaintiff must i 


p-cve eve’-y of ^’s, cacs by a peeperdercrca of 

the evIcs'Tce. 



hy an employee of the purchaser.^- Pliintiff has 
the burden of proving each and every clement of his 
case^^ by evidence that is cO'inj; etent, rclevarit, ami 
material.^^ In accordance with general rules, facts 


64. XJ.S.—Hastings v. Chrysler Cor¬ 
poration. D C N.T., 3 F.R.D. 274. 

Xndispensahle party 

In action by automobile buyer 
against manufacturer and dealer for 
personal injuries caused by explosion 
of battery, the dealer has been held 
a proper party but not an indispens¬ 
able party.—^Hastings v. Chrysler 
Corporation, supra. 

tB’ 

65. Tenn,—Smith v. Durant Motor 
Car Co., 1 Tenn.App. 290. 

60 . XJ.S.—Chanin v. Chevrolet Mo¬ 
tor Co.. C.C.A.H1., 89 F.2d 889, 111 
A.L.R. 1235. 

Allegations held suffleient 

(1) In general.—Quackenbush v. 
Ford Motor Co., 153 N.Y.S. 131, 167 
App.DiY. 433—42 C.J. p 827 note 41 
Cb]. 

(2) In suit brought by passenger 
against manufacturer of car, 

U.S.—^Bird v. Ford Motor Co., D.C.N. 

T., 16 F.Supp. 590. 

Ala.—Miles v. Chrysler Corporation, 
191 So. 245. 238 Ala. 359. 

(3) In suit brought by passenger 
against dealer from whom car was 
purchased.—Jones v. Raney Chevro¬ 
let Co., 197 S.E. 757. 213 K.C. 775. 

(4) In suit brought by passenger 
against dealer from whom defective 
part was purchased.—Burke v. Fire¬ 
stone Tire & Rubber Co., 65 N.B.2d 
917, 319 Mass. 372. 

Allegation 9 lield InsnfflcieiLt 

(1) In suit brought by purchaser 
against manufacturers of automobile 
and defective part.—Chanin v. Chev¬ 
rolet Motor Co.. C.C.A.I11.. 89 F.2d 
889. Ill A.L.R. 1235. 

(2) In suit brought by purchaser 
against dealer from whom car was 
bought,—^Estabrook v. Webber Motor 
Co., 15 A.2d 25. 137 Me. 20, 129 A.L.R. 
1268—^Estabrook v. Webber Motor 
Co.. 7 A.2d 894, 136 Me. 233. 


(3) In suit brought by passenger 
against auiomobile manufacturer.— 
Dillingham v. Chevrolet Motor Co., 
D.C.Okl., 17 F.Supp. C15. 

(4) In suit brought by passenger 
against dealer from whom car was 
bought. 

Gj. 1.—Poore v. Edgar Bros. Co., 60 P. 

2d SOS, 33 Cal.App.2d 6. 

Me.—^Estabrook v. Webber Victor 
Co., 15 A.2d 25, 137 Me. 20, 12‘J A. 
L.R. 126S—Estabrook v, Webber 
Motor Co., 7 A.2d 534, 1C5 Me. 233. 
Tex.—Montgomery Ward & Co. v. » 
Levy, Civ.App., 136 S.W.2d 663, er- [ 
ror dismissed, judgment correct. J 

(5) In suit brought by passenger' 

against manufacturer of defective j 
part.—XVhitehead v. Republic Gear' 
Co., C.C.A.Wash., 102 F.2d S4. ■ 

87. U.S.—O’Hara v. General Motors ' 
Corporation, D.C.Mich., 35 F.Supp. 
319. 

88. Me.—Estabrook V. Webber Motor 

Co., 15 A,2d 25. 137 Me. 20, 129 
A-L.R. 1268. j 

69. U.S.—^Bird v. Ford Motor Co., D. 

C.N.T., 15 F.Supp. 590. j 

Knowledge of intended, use | 

Automobile manufacturer, sued by \ 
passenger in automobile for damages 
sustained when shatterproof wind- j 
shield 'was broken in collision, tvould j 
be presumed to knew purpose to \ 
which windshield was put and to ' 
know that it was intended to be em- j 
ployed as protection to users.—Bird j 
V. Ford Motor Co., supra. I 

90. Ill.—^Rotche V. Buick Motor Co., ’ 
193 >r.E. 529, 358 Ill. 507. 
IT&gligence 

Occurrence of accident resulting in ' 
injuries to buyer of automobile from 
dealer does not raise presumption 
that manufacturer was negligent.— 
Rotche V. Buick Motor Co., supra. 
Batent defect 

In action against dealer for in- 

£05 


juries resulting from alleged latent 
-defects in automobile, mere fact that 
automobile left highvv’ay while being 
operated by one of plainiifis raised 
no presumption or inf/rf-nce of latent 
defect.—Etitabrcek v. V/ebb-^r Motor 
Co, 15 A.2d 25, 137 Me. 29, 129 AL. 
R. 126S. 

91. Mo.—Gibbs V. Gen*mal Motors 
Corporation, 166 S.Vv'.Sd 575, 350 
Mo. 431. 

l>efective brakes 

Mo-—Gibbs V. General Motors Cor- 
porati-jn. supra. 

92. tr.S.—Ford Motor Co. v. Wolber, 
G.C.A.I1L, 32 P-2d IS, certiorari de¬ 
nied Wolber v. Ford Motor Co., 50 
S.Ct. 25, 2S0 U.S. 5J5. 74 L.Ed. 619. 

93. Cai.—Supera v. Moreland Sales 
Corporation, 56 P.2d 595, 13 Cal. 
App.2d 186. 

Kegllgcnce of defendant 
U.S.—^Davlin v. Henry Ford & Son, 
C.C.A.Mieh., 20 F.2d 317. 

Ill.—Rotche V. Buick Motor Co., 493 
N.E. 529, 368 Ill. 507. 

Knowledge of defect by defendaiLt 
Tenn.—Smith v. Durant Motor Car 
Co., 1 Tenn-App. 290. 

94. Wash.—^Baxter v. Ford Motor 
Co.. 12 P.2d 409, 168 Wash. 456, 8S 
A.L.R. 621, opinion adhered to 15 
P.2d 1118, 168 Wash. 456, 88 A,LR 
521. 

Evidence held adsnlsslble 
Wash.—Baxter v. Ford Motor Co., 
supra. 

Evidence held inadmissible 

(1) In general- . 

Ill.—^Rotche v. Buick Motor Co., 193 
K.E. 529. 358 Ill. 507. 

Mass.—Shachoy v. Chevrolet Motor 
J Co.. 182 N.E. 830. 2S0 Mass. 442. 
Wash.—Baxter v. Ford Motor Co., 35 
P.2d 1090, 179 Wash. 123. 

(2) In suit by purchaser against 
dealer.—McGuire v. Hartford Buick 
Co.. 40 A.2d 269, 131 Conn. 417. 
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in issue must be proved by a preponderance of the 
evidence.®® 

c. Trial and Judgment 

General rules governing the trial and Judgment In 
civil actions usually apply to actions against manufac¬ 
turers or dealers for injuries or damages resulting from 
the defective construction of motor vehicles. 

General rules governing* the trial of civil actions 
ordinarily apply in actions against manufacturers 
or dealers for injuries or damages resulting from 
the defective construction of motor vehicles.^® 
Thus, questions of law are for the court and ques¬ 


tions of fact are for the jury.97 Accordingly, ques¬ 
tions as to which there is a conflict in evidence, or 
as to which more than one inference may be drawn, 
are to be determined by the jury,^8 but questions as 
to which the facts present no conflict are for the 
court.An instruction which submits a question to 
the jury where the evidence does not justify such 
submission is erroneous.^ General rules ordinarily 
are applicable to findings^ and judgments^ in ac¬ 
tions against a manufacturer or dealer for injuries 
or damages resulting from the defective construc¬ 
tion of a motor vehicle. 


VII. INJURIES FROM DEFECTS OR OBSTRUCTIONS IN HIGHWAYS OR OTHER 

PUBLIC PLACES 


A. INJURIES TO AUTOMOBILES OR OCCUPANTS 

1. Liability of Public ob Highway Authorities 


§ 168. In General 

Persons traveling in motor vehicles are entitled to 
the benefit of the rule requiring that the public or high¬ 
way authorities keep the highways in a reasonably safe 
condition for ordinary travel by vehicles generally and 


that they exercise reasonable care and diligence to secure 
freedom from defects in, or obstructions on, the high¬ 
ways. 

In the same way and to the extent recognized as 
to persons traveling in other vehicles, users of mo- 


95. Mo.—^Wallace v. Herman Body 
Co., 163 S.W2d 923, 349 Mo. 1093 
Evidence held sufficient 
(IJ In greneral. 

U. S.—General Motors Corporation v, 
Johnson, C.C A.N.C.. 137 F 2d 320. 

Lia—Wilson, Zurich General Accident 
& Liability Ins. Co., Interveners, v. 
National Casualty Co., App., 191 
So. 574. 

NY.—Ritz V. Packard Motor Car Co., 
25 N.YS.2d 213, 261 App.Div. 908. 
Tenn.—Ford Motor Co v. Wagoner, 
Tenn., 192 S.W.2d 852, 183 Tenn. 
392. 

(2) To establish manufacturer’s 
negligence.—Ford Motor Co. v. Wol- 
ber, C.C.A.I11., 32 F 2d 18, certiorari 
denied Wolber v. Ford Motor Co., 50 
S.Ct. 25. 280 U.S 565, 74 L.Ed. 619. 

(3) To sustain judgment for ven¬ 
dor.—Morrissey v. Mazzio, 292 N.Y.S. 
455, 249 App.Div. 788. 

(4) To support finding that In¬ 
juries were proximately caused by 
seller’s negligently warranting car 
to be in first-class condition—Boos 

V. Claude, 9 N.W.2d 262, 69 S.D. 254. 

Evidcuco held Insufficient 
(1) In general. 

Cal—^Waterman v. Liederman, 60 P. 
2d 881, 16 Cal.App.2d 483, hearing 
denied 62 P.2d 142, 16 Cal.App 2d 
483—Supera v. Moreland Sales 
Corporation, 56 P.2d 595, 13 Cal. 
App 2d 186. 

Wash.—Reusch v. Ford Motor Co., 
82 P.2d 556, 196 Wash. 213—Foster 
V. Ford Motor Co., 246 P. 945, 139 
Wash. 341, 48 A.L.R. 934. 


(2) To show that accident was 
caused by vices in the automobile 
visible on customary and usual in¬ 
spection by dealer either at time of 
sale or at time of subsequent inspec¬ 
tion.—Gordon v. Bates - Crumley 
Chevrolet Co., App., 158 So. 223, af¬ 
firmed 162 So. 624, 182 La. 795. 

90. Wash —Baxter v. Ford Motor 
Co., 12 P2d 409, 168 Wash. 456, 
88 A.L R. 521, opinion adhered to 
15 P.2d 1118, 168 Wash. 456, 88 
A.LR. 521, 

97. U S —^Bgan Chevrolet Co. v. Bru¬ 
ner, GC.A.Minn., 102 P.2d 373, 122 
ALR. 987. 

98. U.S.—Hupp Motor Car Corpora¬ 
tion V. Wadsworth, C.C.A.Mich., 113 
P.2d 827—Egan Chevrolet Co. v. 
Bruner, G C.A.Minn, 102 P.2d 373, 
122 AL.R. 987—Goullon v. Ford 
Motor Co., C.C.A.Ky., 44 F.2d 310. 

Cal.—Guillot V. Hagman, 85 P.2d 503, 
reheard 86 P.2d 865, 30 Cal.App.2d 
582. 

Ill.—Banker v. Packard Motor Qar 
Co. of Chicago, 17 N.E.2d 987, 297 
Ill.App. 645. 

Minn.—McLeod v. Holt Motor Co., 
294 N.W. 479, 208 Minn. 473. 

Mo.—^Wallace v. Herman Body Co., 
163 S.W.2d 923, 349 Mo. 1093. 

Tex.—Montgomery Ward & Co. v. 
Levy, Civ.App., 136 S.W.2d 663, er¬ 
ror dismissed, judgment correct. 
Wash.—Baxter v. Ford Motor Co., 12 
P.2d 409, 168 Wash. 456, 88 A.L.R. 
521, opinion adhered to 15 P.2d 
1118, 16S Wash. 456, 88 ALR. 521. 

99. U.S.—^Davlin v. Henry Ford & 
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Son, C.CA.Mich, 20 F 2d 317— 
O’Hara v. General Motors Corpora¬ 
tion, D.C.Mich, 35 F Supp. 319. 
Ill.—Rotche V Buick Motor Co., 193 
N.E 520, 358 Ill. 507. 

Mass.—Shachoy v. Chevrolet Motor 
Co., 182 NE. 830, 280 Mass. 44*’— 
Hirst V. Chevrolet Motor Co., 158 
N.E. 332, 261 Mass. 155. 

N.Y.—Kalinowski v. Joseph T. Ryer- 
son & Son, 272 N.Y.S 759, 242 App. 
Div. 43, motion denied 195 N.E. 
222, 266 N.T. 608. affirmed 200 N. 
E. 304, 270 N.Y. 532. 

Pa—Puller v. Palazzolo, 197 A. 225, 
329 Pa. 93. 

Tenn.—Ford Motor Co. v. Wagoner, 
192 S.W.2d 840, 183 Tenn. 392, pe¬ 
tition dismissed 192 S.W.2d 852, 
183 Tenn. 392. 

Eirection o-f verdict 

Mere proof that automobile was 
manufactured by defendant, and that 
one of the things which might pos¬ 
sibly have caused automobile acci¬ 
dent which caused motorist’s death 
was defective steering gear, did not 
preclude direction of verdict for de¬ 
fendant at close of case presented by 
administrator of motorist’s estate. 
—O’Hara v. General Motors Corpora¬ 
tion, D.C.Mich., 35 F.Supp 319. 

1. Minn.—McLeod v. Holt Motor Co., 
294 N.W. 479, 208 Minn. 473. 

2. Wis.—Plies V. Fox Bros. Buick 
Co., 218 N.W. 855, 196 Wis. 196, -60 
A.L.R. 357. 

3. N.C.—Jones v. Raney Chevrolet 
Co., 9 S.E.2d 395, 217 NC. 693. 



60 C.J.S. 


MOTOR VEHTCLE,^ 


§ 160 


tar vehicles are entitled to the benefit of the rule 
requiring that the public or highway authorities 
keep the highways in a reaso::abIy safe condition 
for ordinary travel by vehicles generahyi and that 
they exercise reasonable care and diligence to se¬ 
cure freedom from defects or obstructions.^ H^nce, 
subject to the limitations and qualifications exi-tir.g 
as to highways generally, a failure to keep the high¬ 
ways or public traveled places in a reasonably safe 
condition for travel by vehicles generally may im¬ 
pose a liability for injuries to a motor vehicle^ or 
to an occupant thereof^ on the authorities charged 
with the duty of such maintenance, as discussed in¬ 
fra §§ 169, 170, where the injuries proximately re¬ 
sult from such a failure, as discussed infra § 175. 

§ 169. Authorities Liable 

In determining liability for injuries to motor vehicles 
or their occupants resulting from defects or obstruc¬ 
tions in highways or other public places, the rules gov¬ 
erning liability for injuries caused by defects or ob¬ 
structions in sucK places generally control. 



to a motor -chicle or its occupants caused by a de¬ 


fect or u'l-mucdtn in a highv/ay or street, in the 
absence of a statute imposing such liability. 

j 

3 In seme juris lictions a municipality may be hell 
i liable where the injury results from its failure to 
I kc'wp its streets in a reasorxahly safe mndition for 
j travel by motor vehicles,"^® ^s v/here the duty of 
j a municipality in this respect is considered part of 
[ its corporate or proprietary powers,or where the 
j control vested in a city over its streets has been held 
] to impose liability for their defective condition.^^ 


4. Ala.—City of Anniston v. Oliver, 
185 So. 187, 28 Ala.App. 390. 

Mass.—Dupuis v. Town of Billerica, 
157 N.E. 339, 260 Mass 210, 

La.—!M instead v. City of New Or¬ 
leans, App., 146 So. 492. 

N Y —Shaknis v. State, 295 N.T.S. 
663, 251 AppDiv, 767, affirmed as 
Doulin V. State, 13 N.E 2d 472, 277 
N.T. 558—Sporborgr v. State, 234 N. 
T.S. 476, 226 App.Div. 113—Jacobs 
V. State, 29 N.Y.S.2d 924, 177 Misc. 
70, affirmed 33 NT.S.2d 692, 2C3 
App.Div. 1047. 

Old.—Pool V. City of Cushing, 89 P. 

2d 294, 184 Okl. 577. 

42 C.J. p 833 note 45—29 C.J. p 681 
note 74. 

Liability of adjoining or abutting 
owner see infra § 207, 

Care and duty of public or highway 
authorities as to condition of high¬ 
way generally see Highways § 254, 

5. Utah—Sweet v. Salt Lake City, 
134 P. 1167, 43 Utah 306. 

42 C J. p 833 note 46. 

6. Ga.—^Decatur v. Hinson, 113 S.E. 
702, 29 Ga.App. 131. 

42 C.J. p 834 note 50. 

7. Ga.—^Milledgeville v. Holloway, 
124 S.E. 802, 32 Ga.App. 734 

42 C-J. p 834 note 51. 

8 . W.Va.—State ex reL Adkins v. 
Sims. 46 S.E 2d 81. 

42 C.J. p 834 note 54. 

Personal liability of highway officers 
see infra § 174. 

An engineer, employed by a state, 
who has no duty to approve or dis¬ 
approve plans and specifications of 
a highway has been held not liable 
to a motorist injured by reason of 
a defect or obstruction therein as a 


result of his alleged in 

approving such pl:»ns and 
tions.—Roberts v Tewn of 17 

KE.2d 960, 369 lil. 

9. W.Va,—State ex rel. Adkins v. 

, Sims. 46 S.E.2d SI. 

I 42 C.J. p 834 note 55. 

! 10. Mont.—Ccldwater v. State High¬ 
way Commission, 132 P.2d 772, IIS 
Mont. 65. 

11. Ill.—Le Pitre v. Chicago Park 
Dist., 29 N.E 2d SI, 374 Ill. 1S4. 

malnteuanco of drive as government- 
al function 

Ill,—Le Pitre v. Chicago Park Dist., 
supra. 

12. La.—Smith v. Police Jury cf St. 
Tammany Parish, 1S7 So. 553, 192 
La. 214. 

42 C.J. p S34 note 56, 

MaiiiteiLaiLce and repair as goverzL- 
zaental functions 

Tenn,—Buckholtz v, Hamilton Coun¬ 
ty, 174 S.W.2d 455, ISO Tenn. 263— 
Tyler v. Obion County, 106 S.W.2d 
548, 171 Tenn. 550. 

Construction contract 

A county, although it may in con¬ 
struction of a public road be oper¬ 
ating under contract vrith the high- 
way department, from which it de¬ 
rives pecuniary gain, is not liable 
for its negligence in obstructing 
roadway by a pile of gravel into 
which a motorist runs and is injured, 
in the absence of a statute making 
it liable.—Purser v. Dodge County, 3 
S.B.2d 744, 60 Ga.App. 316. 

13. N.Y.—Best V. State, 186 N.Y.S. 
359, 114 Misc. 272, affirmed 197 N. 
T.S. 69, 203 App.Div. 339, affirmed 
142 NE. 325, 236 N.Y. 662. 

42 C.J. p 834 note 57. 
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Birastion of traffic as govermnental 
function 

A r.'.unic:i-iuty mriy not be hr Id 
for injuries resulting from a 
defect or obstruction in a road caused 
; by the negligent performance of its 
. funct.on of directing traffic*. 

, Mo.—Car: utht.-rs v. City of St. Louis. 

Ill S.W Id 32, 341 Mo. 1073. 

(Wash.—Crowley v. City of Raymond, 

’ 8S P.2d S53, lOS Wash, 432. 

, 14. N.J.—I5uekal*="\v v. Middlesex 
I County, 104 A. 3’tS. 91 N.J.Law 517 

\ 15. Ohio.—Gerf nd v. City of Akron, 
i 30 N.E.2d 9S7, 137 Ohio St. 527. 

, Control of stanchion 
1 Refusal of state traffic commission 
I to accede to request of village to re- 
I move or permit village to remove a 
j traffic signal stanchion, owned by 
I village, from state highway therein, 
after enactment of laws transferring 
control of ail such stanchions to 
commission, did not absolve village 
j from liability in damages to persons 
injured because of such public nuis¬ 
ance.—^Wenzel v. Duncan, 32 N.T.S.2d 
223. 

; le. La.—Clinton v. City of West 
Monroe, App., 1S7 So. 561, followed 
in Willis v. City of West Monroe, 
187 So. 829. Madden v. City of West 
Monroe, 1S7 So. 829, and Perritt 
V. City of West Monroe, 1S7 So. 
830. 

‘ 17- Mo.—Mengel v. City of St. Lou- 
! is. 111 S.W.2d 6, 340 Mo. 994. 

1 Pa.—Simantiris v. Abraham, Com.Pl., 
! 23 Wash.Co. 31. 

j 18- Tex.—Uvalde v. Stowell, Civ. 

App., 279 S.W. 889—Dallas v. Hal- 
I ford, Civ.App., 210 S.W, 725. 
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Also, where a municipality, in the exercise of^a 
private or proprietary activity, causes the defect or 
obstruction complained of, it may be held liable for 
an injury to a motor vehicle or its occupants caused 
by its negligence.i^ 

Acts of independent contractor. The general 
rules as to the liability of the highway authorities 
for the acts of an independent contractor have been 
applied with reference to an injury to a motor vehi¬ 
cle or its occupants,20 so that a state ,21 a city,22 or 
a township-3 has been held not liable for the acts 
of 'an independent contractor. 

§ 170. - Statutory Provisions 

Under the provisions of some statutes a state or one 
of its subdivisions may be liable for inj«uries to a motor 
vehicle or its occupants caused by a defective condition 
of a highway. 

The common-law doctrine of immunity may be 
waived or abrogated as to a state or municipality so 
as to render it liable for injuries to motor vehicles 
or their occupants caused by defects or obstruc¬ 
tions in highways by express statutory enactment 


or by necessary inference from a statute.24 Under 
some statutory provisions a state,25 or a state high¬ 
way department,26 or a sanitary district27 may be 
held liable for such an injury. Some statutes im¬ 
pose liability on counties or municipalities.28 

While a statute under which such liability is im¬ 
posed on a governmental agency should be construed 
according to the intention of the legislature,29 it will 
be construed to apply to motor vehicles, although 
they were not used at the time of its enactment,30' 
and a statute imposing liability for damages in case 
of the way becoming defective or out of repair so 
that it is unsuitable for the travel thereon applies to 
a traveler by motor vehicle.31 On the other hand, it 
has been held that a statute requiring highways to be 
kept in repair at the expense of the city or town in 
which they are situated, so that they may be rea¬ 
sonably safe and convenient for travelers with their 
horses, teams, and carriages, by the term “carriag¬ 
es’* does not include automobiles.32 a statute im¬ 
posing on a state the duty of maintaining a high¬ 
way, and relieving a county of all expense and le¬ 
gal liability connected therewith, relieves the coun- 


19. Okl.—Pool V. City of Cusiungr, 
89 P.2d 294, 184 Okl. 577. 

20. Tex .—Buckner v. Colwell, Civ. 
App, 131 S.'VV.2d 675, followed in 
Buckner v. Turner, 131 S.W.2d 676. 

42 C.J. p 834 note 62. 

21. Tex.—Buckner v. Colwell, Civ. 
App., 131 S.W.2d 675, followed in 
Buckner v. Turner, 131 S.W.2d 676. 

22. Ind.—City of Gary v. Bontrager 
Const. Co., 47 N.E 2d 182, 113 Ind. 
App. 151. 

Defect or obstruction, wholly collat¬ 
eral to contract work 
City was not liable for independent 
contractor’s act in stretching: cable, 
which motorist struck, across street, 
where work contracted for did not 
contemplate use of street and use of 
street was collateral.—Shope v. City 
of Billings, 278 P. 826, 85 Mont. 302. 

23. Pa.—^Hohman v. Sadsbury Tp., 
31 A.2d 711, 347 Pa. 122. 

Works Progress Administration as 
independent contractor 
Where township in sponsoring road 
projects specified roads to be im¬ 
proved and materials to be used, and 
supplied materials and equipment for 
workmen of Works Progess Adminis¬ 
tration but township exercised no 
control over the workmen, the Works 
Progress Administration occupied 
po.sition of an independent contractor 
with the township, with respect to 
liability of township for injuries re¬ 
sulting from alleged negligence m re¬ 
surfacing the township road.—Hoh- 
man v. Sadsbury Tp., supra. 


24. Cal.—^Wilkes v. City and County 
of San Francisco, 112 P.2d 759, 44 
Cal.App2d 393. 

Conn.—Belhumuer v. City of Bristol, 
185 A. 421, 121 Conn. 475—Coletti 
V. Bridgeport, 130 A. 175, 103 Conn. 
117—Lavigne v. New Haven, 65 A. 
569, 75 Conn. 693. 

Mass—^Ansell v. City of Boston, 150 
N.E. 167, 254 Mass. 208. 

Mich.—McNair v. State. 9 N.W.2d 52, 
305 Mich. 181. 

Immunity not waived 

The statutes relating to claims for 
damages due to an act or omission of 
state employees to claims for dam¬ 
ages due to negligent construction 
or maintenance of trunk highways, 
and to the court of claims, did not 
expressly or impliedly manifest an 
intent to abolish the defeix; e of “sov¬ 
ereign immunity” to claim against 
the state highway department for 
alleged negligent maintenance of a 
former United States highway which 
was being repaved.—^McNair v. State, 
supra. 

25. N.T.—Fraser v. State, 182 N.T.S. 
491, 112 Misc. 19. 

42 C.J. p 834 note 63. 

26. S C.—McCoy v. State Highway 
Department of South Carolina, 169 
SB 174, 169 S.C. 436. 

27. Ill.—Muesig v. Harz, 283 Ill. 
App. 115. 

2C. Cal —Wilkes v. City and County 
of San Francisco, 112 P.2d 759, 44 
Cal.App 2d 393. 

Ga—Berrien County v. Vickers, 38 
S.E.2d 619, 73 Ga.App. 863—Cal¬ 
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houn V. Dooly County, 15 S.E.2a 
816, 65 GaApp. 482. 

Mich.—Martin v. J. A. Mercier Co., 
238 N.W. 181, 255 Mich. 587. 78 A. 
L.R. 520. 

Pa.—Ventura v. City of Pittsburgh, 
Com.Pl., 93 Pittsb.Leg.J. 413. 

S.D.—McKay v. Pennington County, 
216 N.W. 577, 62 S.D. 26, reheard 
230 N.W. 225, 57 S.D. 39. 

42 C.J. p 834 note 65. 

N&gligeuce of police department 
Unless city produced condition re¬ 
sulting in injury, it may not he held 
liable for injury to motorist caused 
by defective maintenance and opera¬ 
tion of safety pylon.—Green v. May¬ 
or and City Council of Baltimore 
City, 30 A.2d 261, 181 Md. 372. 

29, S.D.—^Reaney v. Union County, 
10 N.W.2d 762, 69 S.D. 392, ad¬ 
hered to 12 N.W.2d 14, 69 S.D. 488. 

Abridgement of duty 

Statutory liability of county for 
injuries sustained because of its neg¬ 
lect of broad general statutory duty 
to maintain reasonably safe high¬ 
ways and specific duty to guard and 
repair damaged or destroyed high¬ 
ways was abridged by statutory revi¬ 
sion eliminating such general duty 
and retaining only specific duty.— 
Reaney v. Union County, supra. 

30, Mich.—Cone v. Detroit, 157 N. 
W. 417, 191 Mich. 198. 

31, N.H.—Richmond v. Bethlehem, 
104 A. 773, 79 N.H. 78. 

32, Mass.—Richardson v. Danvers, 
57 N.E. 688, 176 Mass. 413, 79 Am. 
SR. 320. 50 L.R.A. 127. 

42 C.J. j) 835 note 68. 
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ty of liability for accidents happening after the ef¬ 
fective date of the statute.^^ 

Maintenance under patrol system. The liabi]it 3 ’ 
of a state for injuries to motor vehicles or their oc¬ 
cupants caused by defects in the highways majT be 
affected by the provisions of a statute whereby’ the 
state maintains highways under a so-called “patrol 
system.”^^ The provisions of such a statute should 
be read together with those of other pertinent stat¬ 
utes existing in the state in order to determine the 
liability of the state,^5 so that, under a provision of 
such a statute that the liability of a state for such 
damages shall otherwise remain as provided by law, 
the state may be liable where the accident results 
from the misfeasance or negligence of the ofheers 
or employees of the state, regardless of the time of ! 
the year the accident occurred.^® Thus, tvhere the j 
state had knowledge or notice of the defective con- j 
dition of the highway during the statutory- patrol ; 
period but took no steps to remedy the situation or 
to guard the traveling public, it has been held liable i 
although the accident occurred outside the patrol | 
period,37 and, where the omission complained of j 
goes to the structural sufficiency of a highwa}*- and | 
not its maintenance, the fact that the accident oc¬ 
curred outside the patrol period has been held of 
no consequence.38 Also, where known structural 
defects are involved, whether such defects occurred 
within or without the patrol period, the state may 
be liable for accidents resulting therefrom on the 
theory that it is the duty of the state to maintain 
highways in a reasonably safe condition for travel 
at all times of the year.39 


utes, where a mctcrist is injured by reasor 4 of a de¬ 
fective condition cf a read leading to n lock on a 
canal, the liability of the state for such injury is 
cepenilent on whether he "was a ^usitor with the 
status of licensee cr of invitee,-*" and in order to 
hold the state liable there must be a failure cn the 
part of the state to perform some duty owing to the 
injured metorist.^^ 

i § 171. Scope and Extent of Liability 

Where a right of action for damages cr Injuries to 
a motor vehicle or its occupants arising frorrs a defective 
highway is statutory, no liability exists on the part of the 
highway authority except as provided by statute, and the 
plaintiff nnust bring hsmseif within its terms. 

Where a right of action for damages or injuries 
to a motor vehicle or its occupants arising from a 
defective highway is statutor}^ no liability exists on 
the part of the highway authorit^r except as provid¬ 
ed by statute,*^- and plriintitt must bring himself 
within its terms.**2 V/here the state has assumed 
liabilit}' for defects in its highways, it has been held 
that its liability is measured by the rules applicable 
to the liability of individuals or municipalities,**^ but 
a statute imposing liability on the state, being in 
derogation of the comraon law, may not be extended 
by construction beyond its plain terms.^® The duty 
of a municipal corporation to keep its streets in re¬ 
pair and in safe condition for travel, when it has 
once arisen may not be delegated,as by entering 
into a contract under which a third person assumes 
the dutj’,^* so as to relieve the municipality from ii- 
abilit\' for injuries to motor vehicles or their occu¬ 
pants caused by a failure to perform such duty. 


33. Mich —Cory v. Livingston Coun¬ 
ty, 256 N.W. 468, 268 Mich. 414. 

34. N.T.—Best v. State, IS6 K.T.S. 

359, 114 Misc. 272, affirmed 197 

N.T.S. 69, 203 App.Div. 339, af¬ 
firmed 142 N.E. 325, 236 N.T. 662. 

42 C.J. p 834 note 64. 

35. K.Y.—Ryan v. State, 43 N.T.S. 

2d 181, 180 Misc. 370—Pierce v. 
State, 41 N.Y.S.2d 602. j 

36. N.T.—^Karl v. State, 18 N.E.2d ' 
852, 279 N.T. 555, motion granted , 

20 N.E.2d 22, 280 N.T. 574—Suth- . 
erland v. State, 68 N.T.S.2d 553. 

189 Misc. 953—Ryan v. State, 43 N. , 
Y.S.2d 181, 180 Misc. 370—Seelye i 
V. State, 34 N.Y.S.2d 205, 178 Misc. i 38. 
278, affirmed 47 N.T.S.2d 618, 620, 

267 App.Div. 941—Miller v. State, 

244 N.T.S. 547, 137 Misc. 768, af¬ 
firmed 247 N.T.S. 399, 231 App.Div. 

363—^Brown v. State, 58 N.T.S. 691, 
affirmed 66 N.Y.S.2d 922, 271 App. 

Div. 811, and 66 N.T.S.2d 923, 271 
App.Div. 811—^Pierce v. State, 41 
N.Y.S.2d 602. 

37. N.T.—Karl ▼. State. 18 N.E.2d 


852, 279 N.T. 555, motion granted * 
20 N.E.2d 22. 2S0 N.T. 574—Juli- 
ano V. State, 71 N.Y.S.2d 474, 190 
Misc. ISO, affirmed 77 N.T.S.2d S2G, 
273 App.Div. 935, motion dt^-nieu bO 
N.E.2d 458, 298 N.T. 1—Dawloy v. 
State, 61 N.T.S.2d 50, 186 Misc. 
571—Ryan v. State, 43 N.Y.S.2d 
181, ISO Misc. 370—Peron v. State, 
60 N.Y.S.2d 124, affirmed 66 N.T.S. 
2d S3S, 271 App.Div. 914—Brown 
V. State, 5S N.Y.S.2d 691, affirmed 
66 N.Y.S.2d 922, 271 App.Div. 811, 
and 66 N.Y.S.2d 923, 271 App.Div. 
811—Haazard v. State, 23 N.T.S.2d 
29. 

N.T.—Sperry v. State, 49 N.T.S. 
2d 5 41. 

39. N.T.—Pierce v. State, 41 N.T.S. ' 
2d 602. 

40. N.T.—Hall v. State, 19 N.Y.S.2d I 

20, 173 Misc. 903, affirmed 41 N.T.S. , 
2d 1S3, 26'5 App.Div. 1037. j 

Motorist held not invitee 
N.Y.—Hall V. State, 19 N.Y.S.2d 20, : 
173 Misc. 903, affirmed 41 N.T.S. 1 
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2d IS3, 2C5 App.Div. 1037—Tully v. 
State. S N.T.S 2d 622. 169 Misc. 796. 

41. N.T.—^Tully V. State, supra. 

42. Conn.—Korzen v. Town of 

Southbury, 2 A.2d 218. 124 Conn. 
674—Belhumuer v. City of Bristol, 
185 A. 421. 121 Conn. 475. 

S.C.—Jackson v. City of Columbiar 
177 3.E. 15S, 174 S.C. COS. 

43. Mass.—Ansell v. Boston, 150 N. 
E. 1C7, 254 Mass. 208. 

Vt.—Hanley v. Town of Poultney, 
135 A, 713, 100 Vt. 172, 54 A.L.R. 
371. 

44. N.T.—Best v. State, 197 N.T.S. 
69, 203 App.Div. 339, affirmed 143 
NE. 325, 236 N.T. 662—White V- 
State, 185 N.T.S. 237. 113 Misc. 595- 

42 C.J- p S35 note 73. 

45. N.T.—Minshell v. State, 204 N. 
T.S. 472. 123 Misc. 177. 

Tex.—Gabbert v. City of Brown- 
wood. Civ.App,, 176 S.W.2d 344, er¬ 
ror refused- 

47. Tex. —Gabbert v. City of Brown- 
wood. supra. 
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§ 172. -Ways to Which Liability Ex¬ 

tends 

a. In general 

b. Existence of duty to maintain 
a. In G-eneral 

In order that an agency charged with the duty of 
maintaining public roads may be liable for Injuries to a 
motsr vehicle or its occupants caused by the defective 
condition of a road, the road must be regularly opened 
for travel by the public and not abandoned. 

In order that a state or municipality charged with 
the duty of maintaining public roads may be liable 
for injuries to a motor vehicle or its occupants 
caused by the defective condition of a road, the road 


must be regularly opened for travel,^8 and an in¬ 
vitation, express or implied, extended to the public 
to use it.^8 A state or municipality may not be held 
liable for an injury to a motor vehicle or its occu¬ 
pants received on a road that is not public,50 or on 
a road dedicated as a public highway^i or deeded 
to it for highway purposes®^ without acceptance, or 
on one not established,®3 or on one which has been 
abandoned, discontinued, or vacated.®^ 

Ordinarily there is no liability for injuries result¬ 
ing from the defective condition of a highway 
which has been properly closed for purposes of re¬ 
pair.®® A statute providing for the closing or re¬ 
stricting of traffic over highways or bridges for pur- 


48. ICan.—Thummel v. Kansas State 
Highway Commission, 164 P.2d 72, 
160 Kan. 532. 

Mo.—Clinkenbeard v. City of St. Jo¬ 
seph, 10 S-W.=d 55, 321 Mo. 71. 61 
A.L.R. 1273—Sparks v. Kansas 
City, 160 S.W.2d 819, 236 Mo.App. 
710. 

49. Ill.—^Linneen v. City of Chicago, 
34 N.E 2d 100, 310 Ill.App. 274. 

Kan.—Thummel v. Kansas State 
Highway Commission, 164 P.2d 72, 
160 Kan. 532. 

50. Mich.—Ryan v. Township of 
Royal Oak, 286 N.W. 793, 289 Mich. 
469. 

AhutmeiLt 

City was not liable for injuries 
to one driving automobile off abut¬ 
ment of street railway company’s 
trestle beyond end of street at inter¬ 
secting street, crossed by company’s 
tracks, because of any unsafe condi¬ 
tion existing at place of accident, 
even if such place was used for ve¬ 
hicular traffic and city had set aside 
part thereof for use by pedestrians, 
where abutment was not so near in¬ 
tersecting street as to impose duty 
on city to guard motorists using such 
street against injuries, on theory that 
city should have erected barriers 
along side of intersecting street to 
prevent motorists from driving into 
place of accident or on theory that 
city, by reason of appearances, invit¬ 
ed motorists to enter on such place, 
in absence of showing that city did 
anything to invite motorists onto 
such private property or maintained 
unsafe condition so near public high¬ 
way as to render highway itself un¬ 
safe, such motorist being merely 
trespasser.—Hauck v. Kansas City 
Public Service Co., Mo.App., 200 S.W. 
2d 608. 

51. Mich.—Ryan v. Township of 
Royal Oak, 286 N.W. 793, 289 Mich. 
469. 

What constitutes acceptance 

(1) The fact that a township 
board, after approving the plat of a 
subdivision, required subdividers to 


file a bond for payment of repairs 
and improvements of streets in the 
subdivision has been held immaterial 
in determining liability of township 
for injuries received by a motorist on 
a street in such subdivision where it 
was not shown when the bond was 
demanded, or the circumstances at¬ 
tending its demand or whether or 
not the requirement was regarded as 
condition precedent to approval of 
plat or acceptance of maintenance of 
road.—Ryan v. Township of Royal 
Oak, supra. 

(2) The fact that lots located in a 
subdivision to a township were as¬ 
sessed by township for road repairs 
has been held immaterial in deter¬ 
mining liability of township for In¬ 
juries received by a motorist on a 
street in the subdivision in question 
where repairs were not made on 
highways in such subdivision and it 
was not shown that acceptance or 
nonacceptance of highway by town¬ 
ship authorities had any relation to 
levying of assessments.—Ryan v. 
Township of Royal Oak, supra. 

(3) Where sufficient time elapsed 
between the filing of plat which had 
been presented to and approved by 
the planning commission with the 
county recorder and the date of the 
accident to establish constructive no¬ 
tice in the county of existence of the 
road, it operated as an acceptance 
and confirmation of the dedication of 
the road.—Robinson v. Swing, 36 N. 
E.2d 880, 70 Ohio App. 83. 

Statute authorizing consolidation of 

road systems 

Mich—Ryan v Township of Royal 

Oak, 286 N.W. 793, 289 Mich. 469. 

52. R.I.—O’Brien v. Fitzpatrick, 195 

A. 793, 59 R.I. 437. 

Ungraded or unimproved strip 

A motorist who drove on a atrip 
of land which had been deeded to city 
for highway purposes but which had 
never been graded or improved, al¬ 
though curb of street which inter¬ 
sected strip had been cut and indent¬ 
ed at such intersection, did so at her 
own risk, and city was not liable for 
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injuries caused by condition of such 
strip.—O’Brien v. Fitzpatrick, supra 

53. Ohio.—Robinson v. Swing, 36 N. 
B.2d 880, 70 Ohio App. 83. 

Affirmative act 

Under a statute providing that an 
agency is liable for a road estab¬ 
lished by it. it has been held that the 
use of the term "establish” implies 
that some affirmative act should in¬ 
tervene before liability is created, 
and that an implied acceptance and 
confirmation of road may not con¬ 
stitute the "establishment” of the 
road so as to render the agency lia¬ 
ble for injuries sustained in an auto¬ 
mobile accident resulting from a de¬ 
fective condition of the road.—Rob¬ 
inson V. Swing, suprsu 

54. Ill.—Briske v. Village of Burn¬ 
ham. 32 NE.2d 349, 308 Ill App. 
531, affirmed 39 N.E 2d 976, 379 
Ill. 193. 

Mass.—Li’Homme v. Town of Win- 
chendon, 192 N.E. 614, 288 Mass. 
291. 

Wis.—^Karle v. Town of Common¬ 
wealth, 295 N.W. 687, 236 Wis. 500. 
Validity of decree of discoutinuauce 
Guest, injured when automobile 
overturned in ditch on road which 
had been discontinued by decree of 
county commissioners, has been held 
not entitled to raise objection that, 
since decree had not been made with¬ 
in statutory period after hearing on 
petition, old road was still part of 
highway and town was bound to re¬ 
pair It.—L’Homme v. Town of Win- 
chendon, supra. 

Although it retained appearance of 
public street, motorist injured by 
ccllision with obstruction on vacated 
portion of avenue some time after it 
was vacated has been held not en¬ 
titled to hold village liable therefor. 
—Briske v. Village of Burnham, 32 
N.E.2d 349, 308 Ill.App. 531, affirmed 
39 N.E.2d 976, 379 Ill. 193. 

55. Conn.—Rodgers v. Cox, 36 A 2d 
373, 130 Conn. 616. 

Ky.—Moody’s Adm'r v. Common¬ 
wealth. 97 S.W.2d 816, 265 Ky. 780. 
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poses of construction, reconstruction, or repair ^ 
should be construed according to the intent of the | 
legislature as gathered from the act itself where the j 
language is clear, 56 and the effect of such a statute ] 
should be measured by the purpose sought to be ac- 
complished.57 Thus, under such a statute, one who 
uses a road properly closed to traffic uses it at the 
risk of any injury that may occur, 58 and the fact 
that a defective condition exists in the original high¬ 
way not arising out of reconstruction or repair docs 
not render the statute inapplicable.59 However, 
where there is no legislative authority therefor, a 
village ordinance prohibiting the use of a street 
passing through school grounds during certain hours 
is no defense in an action for injuries sustained in 
a collision with a chain barring traffic.®® 

b. Existence of Duty to Maintain 

A state or municipality may be liable for Injuries to 
a motor vehicle or its occupants caused by a defect or 
obstruction in a highway only where the highway is one 
which it has a duty to maintain. 

The liability for an injury to a motor vehicle or 
its occupants resulting from a defect or obstruction \ 


in a h;ghv/ay ordiniriTy cn the agency or gov¬ 
ernmental suhdivisitn v/hich has the duty to main¬ 
tain and repair such high'.vr/r,®- regardless of who 
Gtvns the property horderir.g on the highway®^ and 
regardless of the fact that the highv.'a}% or a part 
thereof, was constructed by a third person or by 
another agencybut, under some statutes, tho- 
fact that a particular agency constructed the road' 
may be detcrncinative of its liability for injuries to 
a motor vehicle or its occupants.®^ An -cgcncy hav¬ 
ing the cut 2 ’ to maintain a highway has been held 
liable to a motorist injured by reason of a defect 
therein, even though such agency paid for only a 
small part of the highway,®^ and a statute exempt¬ 
ing an agency from liability for personal injuries 
resulting from the use of public grounds, buildings, 
or structures may not operate to absolve such agen¬ 
cy from liability for injury to a motorist caused by 
a defect or obstruction in a highway.®® 

On the other hand, a public authorin' is not liable 
for injuries to a motor vehicle or its occupants re¬ 
sulting from a defect or obstruction in a way as to 
which it has no duty to maintain or repair.®'^ Thus, 


56. Conn.—^Belhumuer v. City of 
Bristol, 185 A. 421. 121 Conn. 475. 

57. Conn.—Belhumuer v. City of 
Bristol, supra. 

FtLrx>ose of postixi^ notice 

Under statute relating to closing 
highway for construction or repairs 
by posting notices, the posting is not 
primarily a warning of danger but 
a notice that state will not be an¬ 
swerable for injury occurring on 
highway.—Rodgers v. Cox, 36 A.2d 
373, 130 Conn. 616. 

58. Conn.—Rodgers v. Cox, supra. 

59. Conn.—Rogers v. Cox, supra, 
eo. Minn.—Petrich v. Village of 

Chisholm, 231 N.W. 14, 180 Minn. 
407. 

61- Ala.—City of Anniston v. Oliv¬ 
er. 185 So. 187, 28 Ala.App. 390. 
Conn.—Korzen v. Town of South- 
bury, 2 A.2d 218, 124 Conn. 674. 
Ga.—Berrien County v. Vickers, 38 
S.E.2d 619, 73 Ga.App. 863—Cal¬ 
houn V. Dooly County, 15 S.E.2d 
816, 65 Ga.App. 482. 

Iowa.—Smith v. City of Algona, 5 
N.'W.2d 625, 232 Iowa 362. 

Nev.—City of Las Vegas v. Schultz, 
83 P.2d 1040, 59 Nev. 1. 

N.Y.—Fox V. Village of Nassau, 44 
N.Y.S.2d 906, 266 App-3X>. 1058— 
Hafele v. State. 76 N.Y.S.2d 815. 
191 Misc. 257. 

Ohio.—^Neale v. Village of Tallmadge, 
App., 35 N.E.2d 168. 

Season for mle 

The way must be one for the con¬ 
dition of which the highway authori¬ 
ties are responsible in order that lia¬ 


bility may be imposed on them for 
an injury to an automobile or its i 
occupants by reason of a defect or | 
obstruction.—V,’’illiams v. Main Is-; 
land Creek Coal Co., C8 S.E. 511, S3 ! 
W.Va. 464—42 C J, p 835 notes 75, 76. i 
Approach to bridge on state highway j 
Fact that there is no duty on state 
to maintain bridge on state high¬ 
way does not relieve state of respon- j 
sibility for providing adequate pro- j 
tection to public against dangerous' 
condition on approach to bridge.— 
Barna v. State, 45 N.Y S.2d 513, 267 
App.Div. 261, affirmed 59 N.E.2d 784, 
293 N.Y. 877—Dawley v. State, 61 i 
N.Y.S.2d 59, 186 Misc. 571. 

62. Ill.—Lineen v. City of Chicago, 
34 N.E.2d 100, 310 Ill.App. 274. 

63, Ill.—Lineen v. City of Chicago, 
supra. 

N.Y.—Hafele v. State, 76 N.Y.S.2d 
815, 191 Misc. 257. 

Improvementa made without author¬ 
ization 

Fact that improvements upon a 
highway w-ithin a city’s corporate 
limits were made by Works Progress 
Administration and county, vrithout 
legislation by city authorizing im¬ 
provements, has been held not to 
relieve city from liability for in¬ 
juries sustained when automobile in 
which plaintiff was riding overturned 
on highway as result of condition 
thereof, where city undertook main¬ 
tenance of highway after improve¬ 
ments had been abandoned by the 
Administration and county.—^Neale v. 
Village of Tailmadge, Ohio App., 35 
N.E.2d 158. 


64. Ohio.—Bellard v. Board of 
C'om’rs of Erie County, 167 N.B. 
404, 31 Ohio App- 224. 

S'ecessity of actnaJ construction 
Under a statute providing that 
state roads shall include such part 
or parts of the intercounty highways 
as ha\» been or may be constructed 
by the state or taken over by the 
state, and shall be maintained by 
the state highw'ay department, an 
intercounty highway surveyed by 
state highway department has been 
held county road as matter of law, 
where no actual construction w'as 
done by state.—Bellard v. Board of 
Com'rs of Erie County, 167 N.E. 404, 
31 Ohio App. 224. 

65. N.Y.—Killoran v. State, 278 N. 
Y.S. 659, 155 Misc. 26. 

€0. U S.—Satink v. Tow'nship of 
Holland, D.C.N.J., 28 F.Supp. 67. 

I Culvert in public highway 
N.J.—Hammond v. Monmouth Coun¬ 
ty, 186 A. 452, 117 N.J.Law 11. 

67. Conn.—^Korzen v. Town of 
Southbury, 2 A.2d 2181, 124 Conn. 
674. 

Ga.—Jackson v. Meriwether County, 
1S8 S.E. 280, 54 Ga..A.pp. 401. 

N'.Y.—^Douglas v. State, 5 N.Y.S.2d 
681, 254 App.Div 392, reargument 
denied 7 N.Y.S.2d 97, 255 App.Div. 
736, appeal denied 17 N.E.2d 683. 
279 N.Y. 809. 

Ferry road 

Although a city, without authority, 
has assumed to operate a ferry and 
to maintain a landing and approach 
connecting with the highway. It is 
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.as a j;cnerr.! ri:!e, an Is not rcr^'.- to a j 

rr/jtvri.-t f^r the C'jnilition ot a road "which is bx' 3 ‘ond j 
its tcrritoria: in the absence of a showing j 

that the art^-nc;; maintained or v/orhed the highway’ - 
■or had C'v::tr>/: or ^uo‘^^v:^ion ov^r but a city | 

may have a duty to [.r .tect a motorist against dan- 1 
gers existing in a portion of its street outside the \ 
city limits, where sue'h dangers ma}’ cause injury to 
one :is;:.g the city’s street."'"' Also, the fact that a 
street is ui: the outskirts of town and is little used 
d- es not relieve the town of liability for its defec¬ 
tive c ^n.lition."! 

Under a charter giving a city exclusive jurisdic¬ 
tion over its streets and highways, a city may have 
jririsJiction over a state highway running through 
it, so as to render it liable for injury to a motor ve¬ 
hicle or its occupants caused b 3 ' a failure to per¬ 
form its nondelegable duty to keep the highway in 
repairA^ Also, liability may be imposed on a city 
with respect to certain streets where the city has 
•contracted wdth the state to maintain and repair 
such streets but where a cit\% by contract with 
the state, assumes an obligation with respect to the 
safety of a place which is not a public street, in 
order to hold the city liable for injuries resulting 
from a failure to perform the obligation the injured 
person must show not only that the city assumed 
the obligation, but also that a duty to him arose out 
of the obligation.''"* Generally, a city or a town is 
not relieved of its statutory liability with respect to 
one of its streets simply because a state highway 
oommission or similar authority is authorized to 


take such street over and maintain it as part of a 
state highvray system,"^ since, in order to effect such 
result, the legislature must expressly or by clear im¬ 
plication discharge it of the obligation A® under 
the prcvis:.>ns of some statutes a village or town 
may not be responsible for injuries to a motor ve¬ 
hicle or its occupants caused by the condition of a 
highway within its confines, where such road has 
been taken over by the state highway department,'^" 
or by the state highway commissioner,or by a 
county,as part of a state-aid or trunk highway 
system, and under some statutory provisions, on 
taking over a city street as a county road, the coun¬ 
ty has exclusive jurisdiction and control and the city 
is relieved of liability for injuries to motor vehicles 
or their occupants caused by defects therein.^o 

A city may be liable for injuries to a motorist 
caused by the defective condition of a highway, al¬ 
though a borough is primarily responsible there- 
for.Si Where a sanitary district contributes to the 
dangerous condition of a city street and it has un¬ 
dertaken the duty of safeguarding the street, it may 
be held equally liable with the city for injuries to 
an automobile or its occupants resulting from a fail¬ 
ure to perform the duties it assumed, ^2 
that the city is also liableS3 or the fact that the pri¬ 
mary duty to keep the highway safe rested on the 
city^^ has been held not to relieve the district of its 
liability; and the liability of the city or the sanitary 
district depends on the negligence of either the city 
or the district or of bothA^ However, where the 
highway has been built, operated and maintained by 


under no liability with reference to 
the highway.—Peterson v. Jordan, 
160 X.W. lOliG, 135 Minn. 3S4. 

68. Mo.—Williams v. City of Mexi¬ 
co, 34 S.W.2d 992. 224 Mo.App. 1224. 
iN.C.—Spell V. Town of Roseboro, 199 
S.E. 265, 214 N.C. 364. 

>89. N.C—Spell V. Town of Roseboro, 
supra. 

'70. Mo.—^Williams v. City of Mexi¬ 
co, 34 S.W.2d 902, 224 Mo.App. 1224. 
"71. Pa.—-Wensel v. Township of 
North Versailles, 7 A.2d 590, 136 
Pa.Super. 485. 

"72. Tex—Gabbert v. City of Brown- 
wood, Civ.App., 176 S.W.2d 344, er¬ 
ror refused. 

73. Ill.—Tapscott v. City of Chicago, 
22 N.E.2d 774, 301 Ill.App. 322. 

74 . Me.—Lowery v. Kansas City, 85 
S.W.2d 104, 337 Mo. 47. 

3xidge lULder supervision of state 
"Where bonds with which to buy 
bridge were voted by city and county 
-and by contract between bridge com¬ 
pany, state, city, and county, state 
was granted title to the highway 


deck of the bridge and was to main¬ 
tain it, city obligating itself to main¬ 
tain in accordance Tvith regulation of 
the commission adequate light fix¬ 
tures and equipment for bridge 
which was under complete supervi¬ 
sion of highway department bridge 
w’as held part of highway system 
and not a public street, and hence 
city was not liable to member of 
public for injuries sustained in col¬ 
lision of automobile with unlighted 
girder on bridge.—^Lowery v. Kansas 
City, 85 S.W.2d 104, 337 Mo. 47. 

75. N.C.—Pickett v. Carolina & N. 
W. Ry.. 158 S.E. 398, 200 N.C. 750. 

Extensions of ‘'primary road system” 
in city 

Iowa.—Smith v. City of Algona, 5 N. 
W.2d 625, 232 Iowa 362. 

76. Iowa.—Smith v. City of Algona, 
supra. 

N.C.—^Pickett v. Carolina & N. W. 
Ry., 158 S.E. 398, 200 N.C. 750. 

77. Minn.—Lundstrom v. Giacomo, 
261 N.W. 465. 194 Minn. 624. 

Bctuxning state highway to town 
N.Y.—^Isaac v. Town of Queensbury, 
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12 N.E.2d 785, 277 N.Y. 37, reargu¬ 
ment denied 15 N.E.2d 73, 278 N. 
Y. 483. 

78. Conn.—Korzen v. Town of 
Southbury, 2 A.2d 218. 124 Conn. 
674. 

79. Wis.—Sippel v. Pond du Lac 
County, 200 N.W. 459, 1S4 Wis. 607. 

42 C.J. p 835 note 76 [b]. 

80. Mich.—Martin v. J. A. Mercier 
Co.. 238 N.W. 181. 255 Mich. 587, 
78 A,L.R. 520. 

81. Pa.—^Ventura v. City of Pitts¬ 
burgh. 47 A.2d 668, 159 Pa.Super. 
279. 

Acquiescence of city in damgerous 
condition 

Pa—Ventura v. City of Pittsburgh, 
supra. 

82. Ill.—Linneen v. City of Chicagev 
34 N.E.2d 100, 310 IlLApp. 274. 

83. Ill,—Linneen v. City of Chicago, 
supra 

84. Ill.—Linneen v. City of Chicagoi 
supra. 

85. Ill —^Linneen v. City of Chicagu, 
supra 
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a sanitary district, a corporation, within the corpo- i 
rate limits of a village, and there is no evidence that j 
the village undertook to maintain the highway, the « 
village has been held not liable for injuries because j 
of the negligent maintenance thereof,^^ 

§ 173. - Surface Which Must Be Kept in | 

Repair 

Ordinarily the highway authorities are required only 
to keep as much of the width of a highway in such con¬ 
dition as renders it reasonably safe 'for travel by motor 
vehicles driven by persons using ordinary care. 

As is true with reference to vehicular travel upon 
the highways generally, the highway authorities or¬ 
dinarily are not required to keep the entire width of 
the highway in suitable condition for travel but are 
required only to keep as much of the width in such 
condition that the highway is reasonably safe for 
public travel over it by motor vehicles driven by per¬ 
sons using ordinary care.^^ Under some statutory 
provisions the highway authorities are liable for an 
injury to a motor vehicle or its occupants only where 
the defect in the road causing the injury is “within 
the limits of the constructed traveled roadway,*'*^ 
but under such a statute a “constructed” roadway ^ 
may include a gravel path as well as one built of 
macadam,and both may be “traveled” although 
one is used more than the other. 

While the shoulders of a highway should be kept 
in such condition as will meet the reasonable needs 


of motorists,^^ ordinarily a shoulder of a road is not 
constructed to be traveled on, and irregularities or 
obstructions thereon are not considered to be de¬ 
fects in the road or a menace to the traveling pub- 
lic,9- so that, as a rule, the liability of a highway 
authority may not be predicated on irregularities or 
obstructions on a shoulder of a road^2 in the ab¬ 
sence of a statute so providing.®^ 

While as a general rule a city or town is under a 
duty to exercise ordinary care to keep the whole of 
the street, no matter how wide it is or what part of 
it is used by the public, in a reasonably safe condi¬ 
tion for travel,it js doubtful whether the rule 
should be applied to the whole of the street in small 
cities and towns but, without regard to the ques¬ 
tion whether a small city or town is required to 
keep the whole of all of its streets in a reasonably 
safe condition for travel, it must keep that part of 
its streets which has been set apart for and is cus¬ 
tomarily used by the traveling public in a reasonably 
safe condition,®'^ and it must exercise the same de¬ 
gree of care with respect to such parts of its streets 
as lie immediately adjacent to, or in the margin of, 
the traveled part.®8 Xhe terminus of a street must 
be kept by the city in as reasonably safe condition 
as any other portion of the street.®^ 

Land outside of way. There is no obligation on 
the highway authorities to keep the land outside of 
the boundaries of the way in repair,^ and, in the ab- 


88. Ill.—^Muesig v. Harz, 283 IlLApp. 
115. 

Beason for role 

There may not be, at the same 
time, withm the same territory, two 
distinct corporations exercising- the 
same powers, jurisdiction, and privi¬ 
leges.—Muesig V. Harz, supra. 

87. Wis.—McChesney v. Dane Coun¬ 
ty. 177 N.W. 12, 171 Wis. 234. 

42 C-J. p 835 note 79. 

88. Mass.—Miles v. Commonwealth, 
192 N.E. 488, 288 Mass. 243. 

89. Mass.—Miles v. Commonwealth, 
supra. 

90. Mass.—Miles v. Commonwealth, 
supra. 

91. N.Y.—Schill V. State of New 
York, 14 N.T.S.2d 721, 258 App.Div. 
769—Thompson v. State, 277 N.Y. 
S. 822, 154 Misc. 707, modified on 
other grounds 286 N.T.S. 945, 247 
App.Div. 858, and affirmed 286 N. 
Y.S. 946, 247 App.Div. 858—Millis 
V. State, 49 N.T.S.2d 517—Lucas v- 
State, 36 N.Y.S.2d 862. 

S.C.—Bunton v. South Carolina State 
Highway Department, 196 S.E. 188, 
186 S.C. 463. 

92. N.Y.—Worden v. State, 224 N.Y. 
S. 675, 221 App.Div, 671—RafEerty 

60 C.J.S.-53 


V. State, 16 N.T.S.2d 685, 172 Misc. 
870, affirmed 24 N.Y.S.2d 689, 261 
App.Div. 80—^Thompson v. State, 
277 N.Y.S. 822, 154 Misc. 707, mod¬ 
ified on other grounds 286 N.Y.S. 
945, 247 App.Div. 858, and affirmed 
286 N.Y.S. 946, 247 App.Div. 858— 
Gould V. State, 225 N.T.S. 299, 130 
Misc. 776, affirmed 230 N.T.S. 831, 
224 App.Div. 773. 

Not traveled portion of road 
Mich.—Goodrich v. Kalamazoo Coun¬ 
ty, 8 N.W.2d 130, 304 Mich. 442. 

93. N.T.—Rafferty v. State, 16 N.Y. 
S.2d 685, 172 Misc. 870, affirmed 24 
N.T.S.2d 689, 261 APP-^iv. 80. 

TTnpaved shoulder 

Where rut alleged to be the prox¬ 
imate cause of an automobile acci¬ 
dent was in an unpaved shoulder and 
outside the state’s right of way and 
no defect was claimed within the 
state's right of way, the highway 
was held not defective within the 
statute imposing liability on the 
state.—Seelye v. State, 34 N.T.S. 2d 
205, 178 Misc. 278, affirmed 47 N.Y, 
S.2d 618, 620, 267 App.Div. 941—^Netz 
V. State, 46 N.T.S.2d 374. 

94. N.Y.—Seelye v. State, 34 N.T.S. 
2d 205, 178 Misc. 278, affirmed 47 
N.T.S.2d 618, 620, 267 App.Div. 941. 
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Beqnirement as to width 

Where claimant for damages from 
automobile accident caused by al¬ 
leged defective condition of gravel 
shoulder of highway within an in¬ 
corporated village did not show the 
width and type of construction of 
the highway outside the village, the 
state was not required to maintain 
the shoulder by statute providing 
that a state highway -within a village 
shall be of the same width and con¬ 
struction as highway outside the vil¬ 
lage connecting therewith.—Seelye v- 
State, supra. 

95. Ky.—Lancaster v. Broaddus, 216 
S.W. 373, 186 Ky. 226. 

Entire width of street 
Ala.—City of Anniston v. Oliver, 185 
So. 187, 28 Ala,App. 390. 

96. Ky.—Lancaster v. Broaddus, 216 
S.W. 373. 186 Ky. 226. 

97- Ky.—^Lancaster v. Broaddus, su¬ 
pra. 

98. Ky.—^Lancaster v. Broaddus, su¬ 
pra. 

99- N.C.—^Harvell v. City of Wil¬ 
mington, 200 S.E. 367, 214 N.C. 608. 

1. Mass.—^Doherty v. Ayer, 83 N.B. 
677, 197 Mass. 241, 126 A 111 .S.R. 356, 
14 L.R.A.,N.S., 816. 
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sence of some unusiial danger, they are not required 
to erect a barrier to keep travelers from passing out 
of the road.2 

§ 174. - Care Required and Necessity of 

Negligence to Impose Liability 

a. In general 

b. Liability as insurer 

a. In General 

The duty resting on highway authorities is that of 
exercising ordinary or reasonable care under the circum¬ 
stances and they may be held liable only for failure to 
exercise such care. 

The duty resting on the highway authorities is 
that of exercising ordinary or reasonable care under 
the circumstances,3 and they may be held liable only 
for failure to exercise such care.^ Their duty is de¬ 
termined by the general rules with reference to the 
safety of streets or highways, and not by a special 
rule applicable only to those using automobiles for 
purposes of travel,^ and they are not required to 
make special provision or exercise greater precau¬ 


tion to keep the ways safe for motor vehicles than 
for other vehicles.® However, the criterion of the 
care required is reasonable safety for general trav¬ 
el, and not merely for horse-drawn conveyances,^ 
and a road should be maintained so as to meet 
changes in the needs of the public having occasion 
to use it® so that the extent of the motor vehicle 
traffic is to be taken into consideration in determin¬ 
ing whether a given condition renders a way de- 
fective.9 

Ordinarily a highway authority is not liable for 
conditions over which it has no control,but when, 
through originally defective construction, wear, or 
other causes, a defect is caused on a highway, or the 
danger from a defect is increased by the action of 
the elements, a highway authority may become lia¬ 
ble to a motorist injured as a result of such condi¬ 
tional because of its failure to remedy it,i2 since a 
duty rests on the body charged with the mainte¬ 
nance of the highway to repair it and put it into a 
reasonably safe condition.i3 in order, however, for 
a highway authority to be held liable to a motorist 


2. N.T.—Short v. State. 179 N.T.S. 
539, 109 Misc. 617. 

42 C.J. p 836 note 85. 

3. Cal-—Rodkey v. City of Escondi¬ 
do, 67 P.2d 1053, 8 Cal.2d 685 

La.—Landry v. State, App., 17 So.2d 
483. 

Md —Board of Com’rs for Anne 
Arundel County v. Vanskiver, 171 
A. 705. 166 Md. 481. 

Mo.—^Dowell V. City of Hannibal, 210 
S.W.2d 4. 

N T.—Sutherland v. State. 68 N.T.S. 
2d 553, 189 Misc. 953—Le Boeuf v. 
State. 7 N.Y.S.2d 621, 169 Misc. 
372, affirmed 12 N.T.S.2d 640, 256 
App.Div. 798, affirmed 23 N.E.2d 
550, 281 N.Y. 737—Tynan v. State 
of New York, 283 N.T.S. 821, 157 
Misc. 184, affirmed 291 N.T.S. 284, 
249 App Div. 690—Monahan v. 
State, 41 N.T.S 2d 642. 

N.C.—Montgomery v. Blades, 12 S.E. 

2d 217, 218 N.C. 680. 

Okl.—Pool V. City of Cushing, 89 P- 
2d 294, 184 Okl. 577. 

42 C.J. p 836 note 86. 

High degree of care required 

Sanitary commission, which was 
engaged In laying a sewer main 
alongside road, was required to ex¬ 
ercise a high degree of care to place 
its ditch-digging machine in the 
most practical place to prevent harm 
to users of the road —Lutzer v. 
Washington Suburban Sanitary Com¬ 
mission, 28 A.2d 839, 181 Md. 126. 
Negative duty 

Although a township may have no 
affirmative duty to maintain state 
highway in a safe condition, it may 
be subject merely to negative duty] 


not to create a dangerous condition 
on state highway by willful or neg¬ 
ligent conduct.—^Hohman v. Sadsbury 
Tp., 31 A 2d 711, 347 Pa 122. 

4. Md.—Mayor and Council of City 

of Cumberland v. Turney, 9 A.2d 
561, 177 Md. 297—Birckhead v. 

Mayor and City Council of Balti¬ 
more, 197 A. 615, 174 Md. 32— 
Board of Corners for Anne Arundel 
County V. Vanskiver, 171 A. 705, 
166 Md. 481. 

N.T.—Tynan v. State of New York, 
283 N.T.S. 821, 157 Misc. 184, af¬ 
firmed 291 N.T.S 284, 249 App Div. 
690—Marttas v. State, 232 N.T.S. 
192, 133 Misc. 326—Netz v. State, 
46 NY.S.2d 374. 

Ohio.—^Wickham v. City of Upper Ar¬ 
lington, 51 NE.3d 739. 

42 C J. p 836 note 87. 

Necessity of asphalt or concrete but- 
face 

The mere fact that a city fails to 
furnish an asphalt or concrete sur¬ 
face for a roadway has been held 
not to constitute negligence —Mill- 
stead V City of New Orleans, La. 
App , 146 So. 492. 

5. Ky.—^Watkins' Adm'r v. City of 
Catlettsburg, 47 S.W.2d 1032, 243 
Ky. 197. 

42 C.J. p 8316 note 90. 

6. Ky.—Watkins’ Adm’r v. City of 
Catlettsburg, supra. 

Mass.—Dupuis v. Town of Billerica, 
157 N.E. 339, 260 Mass. -210. 

42 C.J. p 836 note 91—29 C J. p 681 
note 75. 

7. Mass.—^Dupuis v. Town of Bil¬ 
lerica, supra 


8. Ill.—^Harris v. Chicago, M., St. 
P. & P. R. Co., 278 NW. 338, 224 
Iowa 1319. 

9. NT.—Lendrum v. Cobleskill, 183 
N.T.S. 215, 192 App.Div. 828. 

42 C.J. p 836 note 92. 

10. NY.—Sporborg v. State, 234 N 
T.S. 476, '226 App.Div. 113—Suth¬ 
erland V. State, 68 NT.S. 2d 553, 
189 Misc. 953. 

11. NY.—Sporborg v. State, 234 N 
TS. 476, 226 App.Div. 113—'Suth¬ 
erland V. State, 68 NT.S.2d 5-53, 
189 Misc. 953. 

12. N.T.—Sutherland v. State, su¬ 
pra. 

13. Ala.—City of Birmingham v. 
Smith, 200 So. 880, 241 Ala. 32. 

N.T.—Le Boeuf v. State, 7 N.T S.2d 
621, 169 Misc. 372, affirmed 12 N. 
T.S.2d 640, 25i6 App.Div. 798, af¬ 
firmed 23 NE.2d 550, 281 NY. 737. 
Actionable nuisance 
Under a statute requiring a high¬ 
way authority to keep its roads in 
repair and free from nuisance, a 
nuisance need not be of such pro¬ 
portions as to cause the smashing of 
the vehicle wheel m order to be ac¬ 
tionable.—^Kercher v. City of Con- 
neaut, '65 NE.2d '272, 76 Ohio App. 
491. 

Asphalt patch made slippery 
NY.—^Le Boeuf v. State, 7 N.T.S.2d 
621, 169 Misc. 372, affirmed 12 N. 
T.S 2d 640, 256 App.Div. 798, af¬ 
firmed 23 N.E:2d 5'50, 281 N.T 737 
—Killoran v. State, 278 N.Y.'S. 659. 
155 Misc. 26. 
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injured as a result of its failure to repair a road, 
it must have had sufficient time to make the neces¬ 
sary repairs.14 

Conditions due to defective plan of consiruction, 
A highway authority has been held not responsible 
for injuries to a motor vehicle or its occupants re¬ 
sulting from the adoption of an improper plan for 
the improvement of a highway where the faults of 
the plan are due to a mere error of judgment on 
the part of a competent engineer, even though 
there is some conflict in the evidence as to whether 
or not the best plan was adopted,^® unless the plan 
is obviously so hazardous that it would be consid¬ 
ered hazardous as a matter of law.i^ However, the 
fact that a highway authority, charged with the duty 
of constructing and maintaining a road, acted in a 
judicial capacity in determining the method of con¬ 
struction has been held not to relieve it of its re¬ 
sponsibility to see that the road is reasonably safe 
for use,^^ and the rule that a highway authority is 
not liable for errors of judgment in the adoption of 
a plan for the improvement of its roads has been 
held not to relieve it of responsibility for negligence 
in the actual construction and in the faulty main¬ 
tenance thereof.^® The fact that a city conformed 
with an ordinance in constructing a viaduct has 
been held not to relieve it of responsibility for the 
negligent maintenance thereof.^o 

Personal liability. Highway officers have been 
held not personally liable for injuries to motor ve¬ 
hicles or their occupants caused by defective high¬ 
way unless they are guilty of willful or mali¬ 
cious negligence,22 and under some statutes the in- 


dividua! members of a highway commissi^jn may not 
be he"d liable to a motorist except for wanton and 
corrupt negligence.-^*^ While they have been held 
net persjnahy lirOle for mere nonfeasance.^^ they 
have been hell personally liable for misfeasance.^^ 
Where higlwvay officers have no notice of the neg¬ 
ligence of their emp!o 3 ’ees, ordinaril^^ they may not 
be held personally responsible to a motorist suffer¬ 
ing thereby.2<5 Highway officers employing an ex¬ 
perienced engineer, with due care, and placing him 
in charge of road and bridge work have been held 
not liable for injuries to a motorist caused by the 
negligent performance of his duties,2” where the 
work ordered by them would not have involved dan¬ 
ger to the public if properly performed but the 
engineer has been held personalh^ liable for the neg¬ 
ligent performance of his duties.22 

b. Liability as Insurer 

The authorities charged with the duty of maintain¬ 
ing a way in a reasonably safe condition for travel are 
not insurers that a motor vehicle or its occupants will 
not be injured by defects in the highway. 

The authorities charged with the duty of main¬ 
taining a way in a reasonably safe condition for 
travel are not insurers that a motor vehicle or its 
occupants will not be injured by defects in the high¬ 
way. 20 They may onl^' be charged with the duty of 
anticipating those consequences which, in the ordi¬ 
nary course of human experience, may reasonably 
be expected to happen,31 and, if they exercise due 
care to keep their highways in a safe condition, they 
are not liable for injuries which arise from extra¬ 
ordinary and unforeseen conditions and circum- 


14. N.T.—Moffett v. State, 217 K, 
Y.S. 825. 128 Misc. 156. 

42 C.J. p 835 note 73 [a] 

15. Iowa.—^Dodds v. Town of West 
Liberty, 281 N.W. 476, 22'5 Iowa 
'506. 

Discretion of mnnlcipality 

A municipality has discretion to 
adopt some plan for highway con¬ 
struction recommended by a compe¬ 
tent engineer, and in exercising its 
discretion it acts in a governmental 
capacity, so that no liability attaches 
to it for injuries to a motorist be¬ 
cause of an error of its judgment. 
Iowa.—^Dodds v. Town of West Lib¬ 
erty. supra. 

Ky.—City of Louisville v. Redmon, 
96 S.W.2d 8616 , 265 Ky. 300. 

16. Iowa.—^Dodds v. Town of West 
Liberty, 281 N.W. 476, 225 Iowa 
506. 

Ky.—City of Louisville v. Redmon, 
96 S.W.2d 866, 265 Ky. 300. 

17. Iowa.—^Dodds v. Town of West 
Liberty, 281 N.W. 476, 225 Iowa 
506. 


18. N.T.—Sporborg v. State, 234 N. 
Y.S. 476, 226 App.Div. 113. 

19. Va.—City of Norfolk v. Hall, 9 
S.E.2d 3'56, 175 Va. 545. 

20. Ala.—City of Birmingham v. 
Latham, 1>62 So. 6*75, 230 Ala. 601. 

21. Mont.—‘Coldwater v. State High¬ 
way Commission, 162 P.2d 772, 118 
Mont. '65. 

22. Mont.—Coldwater v. State High¬ 
way Commission, supra. 

23. N.C.—Wilkins v. Burton, 16 Sv 
E.2d 406, 220 N.C. 13. 

24. Okl.—^Hines v. Carroll, 99 P.2d 
113, 186 Okl. 555. 

25. Tenn.—Tyler v. Obion County, 
106 S.W.2d 548, 171 Tenn. 550. 

26. Mont.—Coldwater v. State High- 
■way Commission, 162 P.2d 772, 118 
Mont. 65. 

27. Tenn.—^Vance v. Hale, 2 S.W.2d 
94, 156 Tenn. 389, 57 A.L.R, 1029, 

28. Tenn.—^Vance v. Hale, supra. 

29. Tenn.—^Vance v. Hale, supra. 
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30. Cal.—^Rodkey v. City of Escondi¬ 
do, 67 P.2d 1053, 8 Cal.2d 685. 

Kan.—Parsons v. State Highway 
Commission, 72 P.2d 75, 146 Kan. 
476. 

La.—Millstead v. City of New Or¬ 
leans, App., 14'6 So. 492. 

Md.—Lutzer v. Washington Subur¬ 
ban Sanitary Commission, 28 A.2d 
839. 181 Md. 126. 

N.Y.—Sutherland v. State. 68 N.Y.S. 
2d 5*53, 189 Misc. 953—Tucker v. 
State. 35 N.Y.S.2d 689, 178 Misc. 
643, appeal dismissed 47 N-Y.S.2d 
614, and 47 N.Y.S 2d 616^1ark v. 
State, 35 N.Y.S.2d 689, 178 Misc. 
643, appeal dismissed 47 N.Y.S.2d 
611, and 47 N.Y.S.2d 614—Mona¬ 
han V. State, 41 N.Y.S.2d 642. 

S.C.—Epps V. South Carolina State 
Highway Dept., 39 S.E.2d 198, 209 
S.C. 125. 

42 C.J. p 836 note 93. 

31. La.—Landry v. State, App., 17 
So 2d 483. 

Mo.—^Dowell Vw City of Hannibal, 210 
S.W.2d 4. 
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stances.32 Thus, where the injury results from the 
driver losing control of his machine, the highway 
authorities are not liable therefor,33 unless, of 
course, some defect in the street is a contributory 
cause to the machine's becoming uncontrollable.^^ 
On the other hand, although the happening of the 
precise event by which plaintiff was injured could 
not have been foreseen, the highway authorities 
may be liable where they are bound to know that 
some such injury was likely to occur and to guard 
against it.35 

The safety of a highway is to be judged by the 
consequences of travel at ordinary and reasonable 
speed and in the exercise of ordinary carej36 and 
the highway authorities are not required to keep the 
roadways in such a condition as to insure the safety 
of reckless37 or careless^s drivers, or of persons 
driving at every possible speed,39 since the duty to 
provide reasonably safe streets is limited to those 
who use streets with ordinary care at a speed rea¬ 
sonably consistent with the apparent condition of 
the streets,40 and there is no liability if a road is 


reasonably safe, considering the weather, condi¬ 
tion, use, and location.**! 

Act of God. Where, under a statute imposing lia¬ 
bility on a county for a defective bridge, it is incum¬ 
bent on plaintiff to allege and prove that the negli¬ 
gence of defendant was the cause of the injury, the 
county may defend on the ground that the defective 
condition was due to an act of God consisting of an 
unusual and extraordinary flood and that defendant 
had not had reasonable time in which to repair the 
damage caused by such flood.*^ 

§ 175. - Proximate Cause 

The highway authorities may be held liable for an 
injury to a motor vehicle or its occupants resulting from 
a defect or obstruction in a highway only where the 
negligence of the authority, or the defect or obstruction, 
was the proximate cause of the injury. 

The highway authorities may be held liable for 
injuries to a motor vehicle or its occupants resulting 
from a defect or obstruction in a road where, and 
only where, the alleged negligence*3 or the defect 
or obstruction complained of*4 was the proximate 


32. Mo.—^Dowell V. City of Hanni¬ 
bal, supra. 

N.Y.—Fletcher v. State, ‘2'56 N.T.S. 
756, 143 Misc. 467. 

SwD.—Kimball v. City of Sioux Falls, 
120 N,W.2d 873, 

42 C.J. p 8316 note 94. 

33. Tex.—Dallas v. Maxwell, Com. 
App, 248 S.W. 667. 

34. Tex.—^Dallas v. Maxwell, supra. 

35. Ariz.—Doug-las v. Burden, 206 P. 
1085, -24 Ariz. 95. 

Ky—^W. P. Robinson & Son v Jones, 
72 S.W.2d 16, 254 Ky, 637. 

36- Cal.—^Wilkerson v. City of El 
Monte, 62 P.2d 790, 1'7 Cal.App.2d 
■615. 

S.C—Epps V. Soiith Carolina State 
Highway Dept., 39 S E 2d 198, 209 
S.C. 125. 

37. Ala.—City of Birmingham v. 
Smith, 200 ,So. 880, 241 Ala. 32. 

38. Md.—Lutzer v. Washington 
Suburban Sanitary Commission, 28 
A.2d 839, 181 Md. 126. 

39. Cal.—^Rodkey v. City of Escon¬ 
dido, 67 P.2d 1053, 8 Cal.2d 685. 

Residence district 

Municipality is not required by 
statute to maintain highway so as 
to insure freedom from accidents at 
every possible speed, since it has 
same right as individual to assume 
that motoring public will obey law, 
and therefore will moderate its speed 
in passing through residence district. 
—^Rodkey v. City of Escondido, su¬ 
pra. 

40. La.—^Millstead v. City of New 
Orleans, App., 146 So. 492. 


41. R.I.—Sherman v. Brown, 160 A. 
867, 62 R.I. 302. 

42. S.C.—^Moody v. Aiken County, 
117 SE. 533, 124 S.C. 288. 

43. Cal.—^Westover v. City of Los 
Angeles, 128 P.2d *350, 20 Cal 2d 
•635—Sandstoe v. Atchison, T. & S. 
F. Ry. Co., 82 P.2d 216, 28 Cal.App. 
2d 215. 

Conn.—^Horton v. MacDonald, 135 A. 
442, 105 Conn. 356. 

Ill.—Briske v. Village of Burnham, 
39 NE.2d 976, 379 Ill. 193. 

Iowa.—Greenland v. City of Des 
Moines, 221 N.W. 953, 206 Iowa 
1298. 

Kan.—Parsons v. State Highway 
Commission, 72 P.2d 75, 146 Kan. 
476 

La.—Landry v. State, App., 17 So.2d 
483. 

Md,—Birckhead v. Mayor and City 
Council of Baltimore, 197 A. 615, 
174 Md. 32. 

Mass.—Mulvaney v. City of Worces¬ 
ter, 199 N.E. 405, 293 Mass. 32. 
Mo.—State ex rel. City of Springfield 
V. Cox, 36 S.W.2d 302, 327 Mo. 152. 
N.J.—^Monaco v. Comfort Bus Line, 
49 A.2d 146, 134 N.J.Law 553. 

N.T.—Ziehm v. State, 61 N.T.S. 2d 
99, 270 App.Div. 876—Brand v. 

State, 294 N.T.S. 215, 250 App.Div. 
810—Kabosius v. Stale, 282 N.T.S. 
882, 246 App.Div. 569—Sutherland 
V. State, 68 N.T.S.2d 553, 189 Misc. 
953—Fletcher v. State, 256 N.T.S. 
756, 143 Misc. 457—Gould v. State, 
225 N.T.S. 299, 130 Misc. 776, af¬ 
firmed Ellis V. State, 230 N.T.S. 
831, 224 App.Div. 773—^Perry v. 

State, 49 N.T.S.2d 541—Millis v. 
State, 49 N.T.S.2d 517-Kerner v. 
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state, 45 N.Y.S.2d 648—Caliban v. 
State, 36 N.Y.S.2d 840, affirmed 42 
N.T.S.2d 440, 266 App.Div. 815. 
N C.—Beaver v. Town of China 
Grove, 22 S.E.2d 434, 222 N.C. 234 
—Harvell v. City of Wilmington, 
200 S E. 367, 214 N.C. 608. 

Ohio.—City of Hamilton v. Dilley, 
166 N.E 147, 30 Ohio App. 558, af¬ 
firmed 165 N.E. 713, 120 Ohio St. 
127. 

Pa.—Dooley v. Borough of Charleroi, 
195 A. 6, 328 Pa. 57—Dooley v. 
Borough of Charleroi, 195 A. 6, 328 
Pa. 57—Biearman v. Allegheny 
County, 21 A.2d 112, 145 Pa.Super. 
330—^Hoftman y. City of Reading, 
Com.Pl., 35 Berks Co. 119. 

42 C.J. p 836 note 99. 

44, Cal.—Sandstoe v. Atchison, T. & 
S. P. Ry. Co., 82 P.2d 216. 28 Cal. 
App.2d 215. 

Mass.—Mulvaney v. City of Worces¬ 
ter, 199 N.E. 405, 293 Mass. 32. 

N.J.—Monaco v. Comfort Bus Line, 
49 A.2d 146, 134 N.J.Law 553. 

N.T.—Isaac v. Town of Queensbury, 
12 N.E.2d 785, 277 NT. 37, reargu¬ 
ment denied 15 N.E.2d 73, 278 N.T. 
483—Fletcher v. State, 256 N.T.S. 
756, 143 Misc. 457—Caliban v. 

State, 36 N.T.S 2d 840, affirmed 42 
N.T.S.2d 440, 266 App.Div. 815. 
N.C—Beaver v. Town of China 
Grove, 22 S E 2d 434, 222 N.C. 234. 
Wash.—Locke v. Pacific Telephone & 
Telegraph Co., 33 P.2d 1077, 178 
Wash. 47. 

42 C.J. p 836 note 1. 

Intervening causes 

Where an intervening negligent 
act of a third person is such that it 
is a superseding cause of the injury 
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cause of the injury, although it may be suScic-ni r 
that it is a concurring cause,^5 in the absence of a 
statute providing otherwise.*^® Hence, in order that 
an act of God may be a defense, defendant must 
show that it was the sole cause of the injurj’.^" Un¬ 
der a statute whereby a highway authority has the 
duty to keep roads free from nuisance, a motorist 
injured by reason of a nuisance created and main¬ 
tained by the authority is entitled to recover there¬ 
for, provided the nuisance was the proximate cause 
of the injury.48 Where, by reason of the neglig-iice 
of a highway authority in maintaining a road, a 
motorist is placed in a position in which imminent 
peril is reasonably to be apprehended, and he is in¬ 
jured while attempting to escape, the negligence of 
the highway authority is the proximate cause of the 
injuries sustained.^3 

§ 176. Nature of Defect or Obstruction 

Whether a defect or obstruction in the way is such as 
to impose liability for an injury to a motor vehicle or 
its occupants must be determined with respect to the 
rule requiring ways to be kept reasonably safe for travel 
by automobiles, and to the law and statutes governing 
the liability of the highway authorities sought to be 
charged. 

Whether a defect or obstruction in the way is 


such ns tc I'Lbihty in th 2 msc of r:n injury 

by ren-m. tb.rj:: an or its occupants 

must bi 'I'.t'.rm:/.* 1 respect to the rule requir¬ 
ing v.'oy? t. h.rt re:.r-,nn;iy sore fer travel gen- 
erahy in the usu-.l rntdes, inchuding travel in auto- 
ntohihs,'^ and to *he lavr and governing the 

Marihh/ of the highway authorities sought to be 
charged.'’* Whs.re a subsequently enacted statute 
imposes on the highway authorities a new duty v/ith 
the purp''-se of making highways safer, the omis¬ 
sion of such a duty creates a defect within the 
meaning of an earlier statute establishing liability 
for injuries by reason of defective highways.’’^ 

Dcfcctiz'c of As discussed in 

Highways ^ 254 and the C.J.S. title hJunicipal Cor¬ 
porations § ShS. also 43 C.J. p 1015 note 32 et seq, 
there is substantial authority in support of the doc¬ 
trine that liability may not be imposed for injury 
resulting from danger or defects inherent in the 
plan of construction of the streets or highways or 
due to a mdstake of judgment in adopting the plan 
of construction. Accordingly, it has been held that 
there is no liability for injury to a motor vehicle or 
its occupants from a danger or defect inherent in 
the plan of construction of the streets,at least 


complained of, the higrhway authori¬ 
ties may not be held liable.—Biear- j 
man v. Allegheny County, 21 A.2d | 
112, 145 Pa.Super. 330. j 

45. Cal.—Westover v. City of Los 
Angelas, 128 P.2d 350, 20 CaL2d 
635—Sandstoe v. Atchison, T. & S- 
P. Ry. Co., 82 P.2d 216, 28 Cal.App. 
2d 215. 

Md—Howard County Com'rs v. Leaf, 

8 A.2d 756, 177 Md. 82. 

Miss.—Thomas v. City of Lexington, 
150 So. 816, 168 Miss. 107- 
N.H.—Clark v. Town of Hampton, 
145 A. 2G5, 83 N H. 524, 61 A.L.R. 
1171. 

N.T.—Torrey v. State, 42 N.T.S.2d 
567, 266 App.Div. 900. 

N.C.—Harvell v. City of Wilmington, 
200 S.E. 367, 214 N.C. 60S. 

Ohio.—City of Hamilton v. Dilley, 
166 N.E. 147, 30 Ohio App. 55S, af¬ 
firmed 165 X.E. 713, 120 Ohio St. 
127. 

Tex.—City of "Waco v. Criswell, Civ. 

App , 168 S.W.2d 272. 

42 C.J. p 837 note 2. 

Contributory negligence of: 

Driver or operator see infra § 201. 
Occupant or guest see infra § 202. 
4S, Mass.—Carroll v. City of Low¬ 
ell, 71 N.E.2d 763, 321 Mass. 98. 

42 C.J. p 837 note 3. 

47. N.T.—Shaknis v. State, 295 N.T. 
S. 663, 251 App.Div. 767, affirmed 
as Doulin v. State, 13 N.E.2d 472, 
277 N.T. 558—Jacobs v. State, 29 
N.T.S.2d 924. 177 Misc. 70, affirmed 
33 N.T.S.2d 692, 263 App.Div. 1047. 


S.C.—Moody V. Aiken County, 117 S. 
E, 523, 124 SC. 2b5. 

43. Ohio.—Kremer v. City of 
Uhrichsville, 35 N.E.2d 973, 67 Ohio 
App. 61. 

49. Cal.—Churchman v. Sonoma 
County, 140 P.2d SI, 59 Cal.App.2d 
801. 

Pexilons sitnation 

Where plaintlfTs automobile, by 
reason of county's ne^rlittenca in 
maintaining road, overturned and 
was teetering at an angle of forty- 
five degrees, and plamtifi’, an elderly 
man, was unsucce.ssful in effort to 
get out by himself, plaintiff was in a 
perilous situation which authorized 
attempt to escape from automobile 
when assistance arrived and injuries ; 
received in such attempt Were prox- | 
j imately caused by original negligence 
of county.—Churchman v. Sonoma 
County, supra. 

50- Ind.—Indianapolis v. Moss, 12S 
N.E. S57. 74 Ind,App, 129. 

42 C.J. p 837 note 5- 
Dofects and obstructions causing in¬ 
jury generally see Highv/ays § 257 
and the C.J.S. title Municipal Cor¬ 
porations § 807, also 43 C.J. p 1009 
note 1 et seq. 

Liability for injury caused by motor 
, vehicle because of defect or ob¬ 
struction in -way see infra S§ 234— 

I 245. 

i All of the circuTn stances are to be 
I considered in determining the liabil- 
1 ity of the highway authorities.— 


Rip^e V. City of Los Angeles, 123 
i*.21 47, 50 Ca:.App.2d 1S9. 

Appreciable risk 

In actions against city by motor¬ 
ists wh^.se automobile struck pole 
after skidding over ice on trolley 
rails, chance of accident under cir- 
cjmstances was held not so appre¬ 
ciable that man of ordinary prudence 
in maintaining street w'-ould have 
taken steps to prevent it.—Green v. 
C:ty of Mechanicville, 199 N.E. 26, 
269 N.T. 117. 102 A.L.R. 673. 

51- Conn.—Horton v, McDonald, 135 
A. 442, 105 Conn. 356. 

W.Va.—Williams v. Main Island 
Creek Coal Co., 9S S.B. 511, 83 W. 
Va. 464. 

52. Kan.—Story v. Brown County, 
226 P. 772, 110 Kan. 300. 

42 C.J. p 837 note 9. 

53. N.C.—Klingenberg v. City of 
Raleigh, 194 S.E. 207, 212 N.C. 5l9 
—Fdaokwelder v. City of Concord, 

I 172 S.E. 392, 205 N.C. 792, 90 A.L. 
j R. 1405. 

Negligence in constmctloii and main^ 
tenance 

The rule that a municipality, in 
the adoption of a plan for improve- 
j ment of its street.s, acts in its legis- 
i lative capacity for governmental 
1 purposes and is not liable for errors 
of judgment committed in that ca¬ 
pacity, was not controlling in auto¬ 
mobile passenger's action against 
municipality to recover for injuries 
suffered when automobile passed over 
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where the plan is one which prudent men might ap¬ 
prove or where different opinions might he enter¬ 
tained as to the safety of the street constructed in 
accordance with the plan,®^ but liability may be im¬ 
posed where the streets are constructed in accord¬ 
ance with a plan rendering them palpably unsafe for 
travel.55 Moreover, liability may be imposed for 
injury to a motor vehicle or its occupants from a 
defect or danger in the plan of construction where 
the defect may be regarded as a nuisance within a 
statute requiring the authorities responsible for the 
street to keep it free from nuisance.^® Where the 
statute imposes liability only if the road is de¬ 
stroyed or out of repair, there is no liability where 
the defect is inherent in the plan or design of the 
way.S*^ 

Curves. The fact that there is a curve in a high¬ 
way does not make it defective within the meaning 
of a statute imposing liability for injury due to de¬ 
fects in a highway. 58 It has been held that the fail¬ 
ure to bank a curve is not negligence nor is the 


failure to roughen the surface of the road to pre¬ 
vent skidding.80 It has been held that, where a 
short curve in a street was due to the contour of the 
land, negligence could not be claimed because of the 
grade and sharpness of the curve.8i The construc¬ 
tion of a curve without a dear-sight distance around 
its entire length is not ipso facto negligence.®^ 
Traffic signals. On the theory that the direction 
of traffic is a governmental function, liability has 
been denied where the injury to a motor vehicle or 
its occupants occurs as the result of negligence in 
the direction of traffic.63 Where immunity from 
liability has been waived, liability may be imposed 
where negligence in the direction of traffic or the 
erection or maintenance of traffic signals or lights 
results in injury to a motor vehicle or its occu¬ 
pants.®^ 

§ 177. - Negligent or Unlawful Use of 

Highway 

The negligent or unlawful use of the highways by 
employees of the highway authorities resulting in injury 


drains in a city street, where pas- 
seng-er based her right of recovery 
on negligence of municipality in the 
actual construction and in the faulty 
maintenance of the construction of 
the street after its dangerous condi¬ 
tion had been made known to the 
municipality.—City of Norfolk v. 
Hall, 9 S.B.2d 356, 175 Va. 545. 
Intersections or jcgs 

(1) The narrowing of a street aft¬ 
er an intersection or jug is not a 
defect on which liability for injury 
to motor vehicles or their occupants 
may be based.—^Waldorf v. City of 
Alhambra, 45 P.2d 207, 6 Cal.App 2d 
.522. 

(2) Municipality is not liable for 
injuries to automobile passenger In 
collision with sidewalk and curbing 
at street jog.—^Robertson v. City of 
Long Beach, 66 P.2d 167, 19 Cal.App. 
2d 676. 

Valley gutter 

N.C.—^Klingenberg v. City of Ral¬ 
eigh, 194 S.E. 297, 212 N.C. 549— 
Blackwelder v. City of Concord, 
172 S.E. 392, '205 N.C. 792, 90 A. 
L.R. 149'5. 

54. Ky.—City of Louisville v. Red- 
mon, 96 S.W.2d 866, 265 Ky. 300. 
Pailure to make best choice 

If type of street construction se¬ 
lected by city is not inherently dan¬ 
gerous, it IS not liable to motorists 
for accidents resulting from failure 
to make the best choice.—Oarruthers 
V. City of St. Louis, 111 S.W 2d 32, 
341 Mo. 1073. 

Xtecoustructlon lu accordance with 
modem plan 

Motorist is not entitled to recover 
on the theory that the injury would 


not have occurred if the street, al¬ 
though not negligently constructed 
or maintained, had been reconstruct¬ 
ed in accordance with a modern plan. 
—City of Louisville v. Redmon, 96 S. 
W.2d 866, 2165 Ky. 300. 

Temporary construction 

The rule that, if a plan of con¬ 
struction is not so obviously danger¬ 
ous as to show a failure to consider 
or a purpose to misconstruct the 
work, a city is not liable for damag¬ 
es caused by reason of defective 
plans has no application to tem¬ 
porary construction which has no re¬ 
lation to the general plan except for 
the moment.—Mazyck v. Pennsyl¬ 
vania R. R., 172 S.W.'2d 614, 295 Ky. 
1 . 

ITnauthorized construction held not 
ratified by governing authority of 
city streets, so as to exempt city 
from liability.—City of Nashville v. 
Brown, 157 S.W.2d 612, 26 Tenn.App. 
340. 

55. Ky.—City of Louisville v. Red¬ 
mon, 96 S.W.2d 866, 265 Ky. 300. 
‘‘HiEisfearSance” of city in maintain¬ 
ing street and underpass would in¬ 
clude faulty construction of street 
and underpass, so as to render them 
dangerous for travel by motor vehi¬ 
cles, as regards liability to motor¬ 
ists.—City of Louisville v. Redmon, 
supra. 

56. Ohio —^Karle v. Cincinnati St. 

Ry. Co., 43 N.E.2d 762, 69 Ohio 
App. 327—^Kremer v. City of 
Uhrichsville, 35 N.E.2d 973, 67 

Ohio App 61. 

57. S.D.—Reaney v. Union County, 
10 N.W.2d 762, 69 S.D. 392, ad¬ 
hered to 12 N.W.2d 14, 69 S.D. 488. 
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58. Kan.—Parsons v. State High¬ 
way Commission, 7'2 P.2d 7'5, 146 
Kan. 476—Elliot v. State Highway 
Commission. 28 P.2d 960, 138 Kan. 
738. 

59. Md.—Mayor and Council of City 
of Cumberland v. Turney, 9 A 2d 
561, 177 Md. 297. 

Wash.—Tyler v. Pierce County, 62 P. 
2d 32, 188 Wash. 229—Davison v. 
Snohomish County, 270 P. 422, 149 
Wash. 109. 

60. Wash.—Tyler v. Pierce County, 
62 P.2d 32, 188 Wash. 229—Davi¬ 
son V. Snohomish County, 270 P. 
422, 149 Wash. 109. 

61. Md.—Mayor and Council of City 
of Cumberland v.. Turney, 9 A.2d 
561, 17'7 Md 297. 

62. N.T.—Ruggiero v. State, 10 N. 
Y.S.2d 242. 256 App.Div. 437. 

63. Mo.—^Carruthers v. City of St 
Louis, 111 S.W.2d 32, 341 Mo. 1073 

TrafTic guides as obstructions see in¬ 
fra § 184. 

Line indicating traffic lane 

The fact that a black line running 
up to a parkway in center of street 
caused automobile driver who fol¬ 
lowed such line to run over parkway 
and ofC part of street designated for 
public travel and to strike a steam 
shovel, resulting in injury to guest, 
did not make black line and parkway 
an obstruction or a defect of part of 
street designated for public travel so 
as to render city liable for injuries 
to guest.—Carruthers v. City of St. 
Louis, supra. 

64. N.T.—Ziehm v. State. 61 N.Y-S. 
'2d 99, 270 App Div. 876. 

Misleading and confusing signs 
N.Y.—^Ziehm v. State, supra. 
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to a motor vehicle or its occupants is not a defect ir, or ^ 
a failure to maintain, the highway in a safe cond'ticr ' 
so as to impose liability on the highway authorities. 

The negligent or unlawful use of the h:ehv/a 3 ' , 
by employees of the highway authorities rcsuhir.g 
in injury to a motor vehicle or its occupants is n 
a defect in, or a failure to maintain, the highway in ' 
a safe condition so as to impose liability on the high¬ 
way authorities.^5 Thus the temporary stepping of 
a truck used by employees of the highvray authori¬ 
ties does not create a defect therein for which the 
highway authorities may be held responsible.®® On 
the other hand, it has been held that a broken down ' 
truck left standing in a highway where vehicles 
might run into it is a defect for which the highway 
authorities may be liable if they neglect their duty 
to remove it or to guard it against consequences.®' 
Under a statute imposing liability on the state for 
defects in the highways, the duty of the state to 
keep its highways free from defects is performed 
when such highways are free from structural de¬ 
fects and inert obstructions and are in sufficiently 
good repair and condition for safe and convenient 
travel,®® and liability for injury to motor vehicles 
■or their occupants may not be established under the 
statute because of acts done upon the highway,®® 
or because of the negligent or unlawful use of the 
highway by those operating moving vehicles or oth¬ 
er moving objects upon it.*^® 

§ 178. - Width 

The fact that the road for a short distance is so 
narrow that cars cannot pass safely upon it does not ren¬ 
der it defective as a matter of law where the conditions 
are such that cars coming in either direction may be 
seen for a considerable distance. 

The fact that the road for a short distance is so 
narrow that cars cannot pass safely upon it does 
not render it defective as a matter of law where the 



§ 175. - Paving 

it has flfisn he:d that an urpaved. un'mproved street 
is rot a rji-i'iSirca as far as J’ai: l\tj far .njury to a motor 
vehicle or As occupants is ocnce-red. 

An 1, un:mpr:v.n is it has been 

he:!, a nui.-nrze f'lr liT/iilr.y f ;r to a 

/r vehirlj “'r its occ::pr.nt5 is cjn^uTnet!.*- It is 
n-.t in :t-c!f ne::!’::;'ence for the hhcfhAr.y authorises 
to construct a highway with a hnr'I paved surface 
in the mi-!die and a sDtter surface at the side,**^ to 
cover the rcar..Lr..! with a layer of sand and gravel/'' 
or to place loose gravel up>n the surface of the dirt 
TijzA at the side c: the macadam surface for the pur¬ 
pose of bringing it up to the level thereof/® 

I 180. - Oil, Tar, or Other Slippery Sur¬ 

facing Material 

Where the surface of a street or highway is made un¬ 
reasonably slippery by a fresh application of oil, tar, or 
other surfacing substance, recovery may be had for in¬ 
juries caused when a motor vehicle skids thereon, at 
least In the absence of precautions to guard against the 
effect of such slippery conditions. 

Where the surface of a street or highway is made 
unreasonably slippery by reason of a fresh applica¬ 
tion of oil, tar, or other surfacing substance, recov¬ 
ery may be had for injuries caused by an automo¬ 
bile, which is operated with ordinary care and dili¬ 
gence, skidding thereon/® unless the effect of such 
slippery condition is guarded against by warning,'''^ 
sanding/® or otherwise/® and it has been held that 
a municipality may be held liable where the slippery 
condition of the resurfacing material is caused by 
rain on it.®® 

§ 181. -Ice or Snow 

There is no liability on the part of highw^ay author¬ 
ities for injury to a motor vehicle or its occupants caused 


65. S.C.—Taylor v. Sumter County, 
167 S E. 1, 168 S.C. 126. 

'W.Va.—Doug-Iass v. Roane County 
Ct, 110 S.E. 439, 90 W-Va. 47, 22 
A.L.R. 585. 

66. N.Y.—Warren v. State, 219 N-T. 
S. 530, 219 App.Div. 124. 

S.C.—Jackson v. City of Columbia, 
177 S.E. 158, 174 S.C. 208. 

67 . s,c.—Smoak v. Charleston Coun¬ 
ty, 122 S.E. 862, 128 S.C. 379. 

es. N.Y.—Minshell v. State, 204 N. 
Y.S. 472, 123 Misc. 177, 178. 

69 . N.Y.—Minshell v. State, supra. 

70. N.Y.— Minshell v. State, supra. 
42 C.J. p 838 note 12. 

71. Wis.—Miner v. Rolling:, 167 N. 
W. 242, 167 Wis. 213. L.R.A.191SD 
1178. 

42 C.J. p 838 note 16. 


72. R.I.—O’Brien v. Fitzpatrick, 195 i 

A. 793, 59 R.I. 437. j 

73. X.Y.—Sharot v. New York, 1'64 i 
N.T.S. Su4, 177 App.Div. 809, af¬ 
firmed 123 N.E. 889, 226 N.Y. 679. 

74. Md.—Board of ComTs for Anne 
Arundel County v. Vanskiver, 171 
A. 705, 166 Md. 481. 

75. N.Y.—Best v. State, ISO N.Y.S. 
359, 114 Misc. 272. alUrmed 197 N. 
Y.S. 69. 203 App.Div. 339, afiirmed 
142 N.E. 325, 236 N.Y. 662. 

42 C.J. p 83S note 18. 

76- N.Y.—^Kirchner v. State, 228 N. 

Y.S. 718, 223 App.Div. 543. 

42 C.J. p 838 note 19. 

Operation, of motor veMcles hy em¬ 
ployees 

Motorcyclist’s death from enooun- 
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tering: pools of oil spread on high- 
w‘\y by county’s oil trucks, however, 
was not due to “cperation of county 
motor vehicles by county employees,” 
so as to render county liable under 
a statute prov.dlng for suit aga nat 
county.—Chilcote v. San Bernardino 
County, 23 P.2d 748, 218 Cal. 444. 

77. Mass.—Zoseer v. Barrett Mfff. 
Co., 11-5 N.E. 291, 226 Mass. 146. 

Mo.—Donahoe v. Webster Groves, 
App., 259 S.W. 605. 

78. Mass,—Kelleher v. Newbury- 
port, lie N.E. 805, 227 Mass. 462, 
L..R.A.1917F 710. 

79. Mass—^Kelleher v. Newbury- 
port, supra. 

SO- Mass.—Kelleher v. 
port, supra. 


Newbury- 
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by an icy or slippery condition of the highway where such 
condition Is caused soiely by the action of the elements 
and is not due to any negligence on the part of the 
highway authorities. 

The g-eneral rules discussed in Highways § 258 
and the C.J.S. title Municipal Corporations §§ 811- 
815, also 43 C.J. p 1019 note 76 et seq as to liability 
for injury from a defect in the streets or highways 
caused by the elements apply as to liability for in¬ 
juries to motor vehicles and their occupants.^l Ac¬ 
cordingly, there is no liability for injuries to a mo¬ 
tor vehicle or its occupants caused merely by an icy 
or slippery condition of the highway where such 
condition is caused solely by the action of the ele¬ 
ments, 82 and is not due to any negligence on the 
part of the highway authority ;83 the authority hav¬ 
ing responsibility for the construction and mainte¬ 
nance of a road is not required so to construct and 
maintain it that it shall be reasonably safe for 
travel under icy conditions,8^ but where, through 
original defective construction, wear, or other 
causes, a highway is rendered dangerous by action 
of the elements, liability may be imposed for injury 
resulting therefrom to a motor vehicle or its occu¬ 
pants. 8^ Thus the mere fact that a highway is slip¬ 
pery in rainy weather does not warrant the imposi¬ 
tion of liability,8 6 but, where a highway is permitted 
to remain in a defective condition and it becomes 
slippery and dangerous in rainy or wet weather, lia¬ 
bility may be imposed for injury resulting therefrom 


to a motor vehicle or its occupants.87 Thawing 
snow, making a small portion of the road slippery 
during the afternoon of a single day, does not con¬ 
stitute negligence in maintenance of the high¬ 
ways. 8 8 

The mere fact that ice exists on a highway does 
not of itself render the highway defective,89 but lia¬ 
bility may be predicated on negligence in permitting 
the dangerous condition to remain,98 although it 
has been held that the highway authorities are not 
under a duty to motorists to remove accumulated ice 
and snow from the highways and are not liable for 
injuries to motor vehicles or their occupants aris¬ 
ing solely from such accumulations,^! and that, 
where the way, apart from the snow and ice on it, 
is not defective, no recovery may be had.82 The 
duty of the highway authorities to remove or guard 
against the dangers of icy roads is greater in thickly 
settled areas than in the open country.9 3 An ac¬ 
cumulation of ice in an underpass under a bridge 
by which the clearance is reduced some four or five 
inches may constitute the underpass a nuisance.94 
It has been held that, where ice has formed only on 
a particular portion of the highways, the highway 
authorities are bound to take reasonable precautions 
to protect motorists from, and warn them of, the 
dangerous condition,95 particularly where the ice 
formation is due to defective construction in failing 
to provide drainage. 9 8 


81. N'.T.—Hooker v. Town of Han¬ 
over, 288 N-T-S. 290, 247 App Div. 
623. 

82. Mich.—Olark v. Village of Chel¬ 
sea, 25'7 N.W. 728, 269 Mach, 422. 

N.Y.—^Hooker v. Town of Hanover, 
288 N.T.S. 290, ‘247 App.Div. 623— 
Sporborg v. State, 234 N.T.S. 476. 
226 App.Div. 113. 

State is not liable for highway 
conditions due solely to weather.— 
Sutherland v. State, 68 N.T.S.2d 653, 
189 Misc. 9153 . 

83. N.T.—^Brand v. State, 294 N.T. 

S. 215, 250 App.Div, 810. 

84. Wis.—^Butcher v. City of Racine, 
208 N.W. 244, 189 Wis, 541. 

42 C.J. p 838 note 25. 

85. N.T.—iSporborg v. State, 234 N. 

T. S. 476, 226 App.Div. 113. 

86. N.T.—Monahan v. State, 41 N. 
T.S.2d 642. 

Notices and signs of dangerous con¬ 
ditions generally see infra § 192. 

87. N.T.—^Le Boeuf v. State, 7 N.T. 
S.2d 621, 169 Misc. 37‘2, affirmed 12 
N.TS.2d 640, 256 App.Div. 798, 
affirmed 23 N.B.2d 650, '281 N.T. 
737. 

88. iSD.—Wyant v. Faith Tp., 207 
N.W. 87, 49 S.D. 220. 


89. Conn.—Pape v. Cox, 28 A.2d 10, 
129 Conn. 25i6. 

90. Pa.—Ventura v. City of Pitts¬ 
burgh, Com PI, 93 Pittsb.Leg.J. 

413, affirmed 47 A.2d 668, 159 Pa. 
Super. 279. 

Wis.—Butcher v. Racine, 208 N.W. 

244, 189 Wis. 641. 

42 C.J. p 838 note 26. 

Defect caused by third, person 

State could not escape liability 
for damage to motorists resulting 
from icy, dangerous condition of 
state highway of which state had no¬ 
tice on ground that accumulation of 
water upon the highway was caused 
through acts of a third person en¬ 
tirely unconnected with the state.— 
Laitenberger v. State, 72 N.T.S.2d 
810, 190 Misc. 633. 

91. low^a—Workman v. Sioux City, 
253 N.W. 909, 218 Iowa 217. 

92. Mass.—Dowd v. City of Boston, 
154 NE. 9'23, 258 Mass. 367. 

93. N.T.—^Hooker v. Town of Han¬ 
over, 288 N.T.S.2d 290, 247 App. 
Div. 623. 

94. N.T.—Briggs v. North Tonawan- 
da, '210 N.T.S. 643, 213 App.Div. 
781. 

95. Pa.—Ventura v. City of Pitts -1 
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burgh, 47 A 2d 668, 169 Pa.Super. 
279. 

Bomb flares and flags 

State, having notice of icy condi¬ 
tion of state highway due to accu¬ 
mulation of water thereon from 
melting snow and freezing of such 
water at night, should have reason¬ 
ably foreseen that automobiles would 
skid on the ice and accidents result, 
and state did not adequately dis¬ 
charge its duty to users of highway 
merely by placing lighted bomb flares 
and red flags alongside highway to 
warn of dangerous condition —Lait¬ 
enberger V. State, 72 N.T.S.2d 810, 
190 Misc. 633. 

90- N.T.—Taylor v. City of Albany, 
267 N.TS. 903, 239 App.Div. 217, 
affirmed 191 N.E. 554, 264 N.T. 
539. 

Inadequate drainage on adjoining 
land. 

Where state knew that during 
thawing season water would flow 
across state highway due to inade¬ 
quate drainage facilities maintained 
by village and would form film of 
ice, failure to warn traveling public 
of such dangerous conditions or exer¬ 
cise statutory privilege of cleaning 
unpaved gutters outside of pavement 
maintained by state constituted neg- 
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It is the duty of the highway authorities to use 
ordinary care in breaking out snowbound road¬ 
ways,®*^ and, where in doing so it is necessary to 
make windings or divergences from the ordinary 
line of travel, such windings or divergences do net 
constitute actionable ‘'defects.”®^ 

§ 182. - Uneven Surfaces, Holes, and 

Ruts 

A hole, rut, or uneven surface may constitute a de¬ 
fect in the highway warranting the imposition of lia¬ 
bility where an injury to a motor vehicle or its occupants 
results therefrom. 

The general rules discussed in Highways § 25/ 
and the C.J.S. title Municipal Corporations § 807, 
also 43 C.J. p 1015 notes 20-22, as to liability for 
injury from uneven surfaces, holes, and ruts in the 
streets and highways apply as to liability for in¬ 
juries to motor vehicles and their occupants.®® A 
hole or rut in the highway or its uneven surface 
may constitute a defect imposing liability in the case 
of an injury to a motor vehicle or its occupants sus¬ 
tained by reason thereof;^ although the authorities 
are not bound to keep the streets free from ruts, and 
to impose liability, the rut or uneven surface must 
be such as to render the street not reasonably safe 
for motorists exercising ordinary care;^ liability 


7 may rr.i he of trivial defects.^ It 

' has been hiL-ld that rut? or univen surface?, do not 
mak.: a street not rcasor.ibly safe 'vhere a great 
: majority of rr. ,tor:st? usl the street 'vithout injury.'^ 
The o’inihility of the rut or uneven surface to an 
; oncoming motorist is an important consideration in 
[ determining ovhether ;t is a defect on which l:abil:t\’ 
may he pred:catw.d.-' The maintmance of an un¬ 
guarded de^mession in the way zcjt drainage is not 
negligence where it does not represent a danger 
to vehicles traveling at reasonable speeds.® Lia¬ 
bility may exist, although the rut or depression is 
in a shoulder of the read." 

; § 183. - Unsafe Bridges or Culverts 

LfabHIty may arise for injury to a motor vehicle and 
: its occupants as a resuit of a defect in a bridge or cul- 
‘ vert. 

\ The genera; rules discussed in Bridges §§ 67-73, 

I Drains § 51, Highways § 257, and the C.J.S. title 
Municipal Corporations § S73 et seq, also 43 C.J. p 
] 1127 note S3 et seq. as to liability for injuries from 
I defective bridges and culverts apply as to liability 
i for injuries to motor vehicles and their occupants.® 
I Under such rules, liability may arise f8r injury to 
< a motor vehicle or an occupant of a motor vehicle 
1 caused by a defective bridge® or caused by a defec- 


ligence—^Dunn v. State, 62 N.T.S.2d 
128. 

97. N.Y.—Robinson v. Somers, 179 
N.T.S. 107, 189 App.Div. 792. 

98. N.Y.—Robinson v. Somers, su¬ 
pra. 

99. Kan.—Cheney v. State Highway 
Commission, 45 P.2d 864, 142 Kan. 
149. 

1. Ill.—Ritter v. City of Chicago, 2 
N.E.2d 570, 285 Ill-App. 684. 

Kan.—Cheney v. State Highway Com¬ 
mission. 45 P.2d 864, 142 Kan. 149. 
42 C.J. p 839 note 32. 

Gross negligence 

State's action in digging hole in 
center of highway, which, on being 
loosely filled, settled and left danger¬ 
ous depression, was gross negligence. 
—Worden v. State, 236 N'.Y.S. 605, 
134 Misc. 848, affirmed 239 N'.Y.S. 769, 
228 App.Div. 739. 

2. Kan.—Douglas v. State Highway 
Commission. 46 P.2d 890, 142 Kan. 
222 . 

Okl.—Oklahoma City v. Cantrell, 72 
P.2d 381, 181 Okl. 56. 

42 C.J. p 839 note 33. 

XTnimproved street 

The presence of ruts, stones, and 
sand in an unimproved street does 
not, without more, constitute an ac¬ 
tionable nuisance, so as to render 
city liable for injuries caused to mo¬ 
torist thereby.—O’Brien v. Fitzpat¬ 
rick, 195 A. 793, 59 R.I. 437. 


3. Okl —Oklahoma City v. Cantrell. 
72 P.2d 3S1, 181 OkL 56. 

4. La.—Millstead v. City of New 
Orleans, App., 146 So. 492. 

5. Kan,—Douglas v. State Highway 

Commission, 46 P.2d SOO, 142 Kan. j 
222—Cheney v. State Hlghv/ay 1 
Commission, 45 P.2d S64, 142 Kan. I 
149. ! 

La.—^instead v. City of New Or- j 
leans, App., 146 So. 492. { 

e. Cal.—Rodkey v. City of Escon- I 
dido, 67 P.2d 1053, 8 Cal.2d 6S5. j 

7. N.Y.—Taylor v. State, 30 N.Y.S. 
2d 712, 262 App.Div. 657, alfirmed 
41 N.E.2d 939, 288 N.Y. 542—; 

Schill V. State of New^ York, 141 
N.YS.2d 721, 258 App.Div. 769—I 
Shaffer v. State, 10 N.Y.S.2d 890,; 
256 App.Div. 1053, followed in 10 j 
N.Y.S,2d 891, 256 App.Div. 1053, i 
and 10 N.Y.S.2d 892, 256 App.Div. ! 
1053. 

Two-inch elevation. 

State did not violate its duty of 
maintaining shoulder alongside high- 
w’ay in a condition reasonably safe 
for use in an emergency by motorist 
by permitting old headwall covered 
with dirt and vegetation to remain 
in place at an elevation of two inches 
above surrounding area, where a 
graveled, compacted, and level 
shoulder was maintained to a width 
of about five and a half feet from 
edge of pavement to nearest edge of 
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old headwall.—^Lucas v. State, 36 N. 
Y.S.2d 862. 

8. N.Y.—Douglas v. State, 5 N.Y.S. 
2d 6SI, 234 App.Div. 392, reargu¬ 
ment denied 7 N.Y.S.2d 99, 255 App. 
Div. 736, appeal denied. 

9- Iowa.—Harris v. Chicago, M., St. 
P. & P. R. Co.. 27S N.W. 338, 224 
Iowa 1319. 

Mo.—Lowery v. Kansas City, 85 S.W. 
2d 104, 337 Mo. 47. 

N.Y.—Douglas v. State, 5 N.Y.S.2d 
681, 254 App.Div. 392, reargument 
denied 7 N.Y.S.2d 99, 255 App.Div. 
736, appeal denied—Hafele v. State, 
76 N.Y.S.2d S15, 191 Misc. 257, 

Pa.—Prinkey v. Dunbar Tp., 161 A. 

640, 105 Pa.Super. 326. 

S.D.—McKay v. Pennington County, 
216 N.W. 577, 52 S.D. 36, reversed 
on other grounds 230 N.W. 225, 57 
S.D. 39. 

42 C.J. p 839 note 37. 
zee on bridge 

(1) Where, due to spray from the 
water, ice forms on a bridge while 
the rest of the highway is dry, fail¬ 
ure to warn or guard motorists 
against the danger may render the 
condition a nuisance.—Kloury v. Sar¬ 
atoga County, 196 N.E. 299, 267 N.Y. 
384. 

(2) Defect due to elements gen¬ 
erally see supra § 183. 

Slachmezy left on way 

(1) Where state highway depart- 
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tive culvert,and this rule has been applied not¬ 
withstanding the bridge or culvert may have been 
constructed when motor vehicles were not in use in 
the locality.^i Where there has not been a compli¬ 
ance with a statute requiring that a bridge be fenced, 
there may be liability where a motor vehicle goes 
off the side of the bridge, ^2 it has been held 
that, while the authorities may be required to main¬ 
tain guard rails at the side of a bridge or viaduct, 
the guard or barrier need not be of sufficient strength 
to withstand a motor vehicle.^2 

Where a bridge and highway are respectively un¬ 
der the control of different public bodies, the au¬ 
thority responsible for the safety of the bridge is 
liable for injury to a motor vehicle and its occu¬ 
pants if the injury arises from a defect in the 
bridge, 14 and this rule applies where the injury oc¬ 
curs as a result of a defect at the junction between 
highway and bridge.!® 

The construction and maintenance of a bridge 
narrower than the street with which it connects are 
not of themselves negligence,!® but it has been held 
that a bridge narrower than an approaching high¬ 
way is defective where it is so constructed with re¬ 
spect to the stream and the highway that motorists 


using the highway with due care may miss its en¬ 
trance and plunge over a dangerous embankment,!^ 
although it has also been held that such an injury is 
not due to a defect in the bridge so that a public 
body liable for injuries from a defect in the bridge, 
but not for those arising from a defect in the road, 
is not liable to a motor vehicle or its occupants in¬ 
jured as a result of such condition.!^ 

A statute providing that recovery may not be had 
for damages for injury caused by a defective bridge 
to one passing thereover with a motor vehicle of 
great weight, unless the person injured complied 
with the law with respect to planking such bridge, 
precludes the maintenance of a common-law ac¬ 
tion where there was no compliance with the statute 
with respect to planking the bridge before attempt¬ 
ing to cross it with such a vehicle.!^ Such a stat¬ 
ute has been held to apply to a bridge in a city as 
well as to bridges in townships and counties.2® 

Bridge trusses or girders. A city is not guilty of 
negligence merely from the fact that it constructs 
a highway bridge as a double bridge with a center 
truss in the middle of the street.^! A statute re¬ 
quiring the drivers of motor vehicles to keep to the 
right may be considered in determining whether the 


ment left road machinery on abut¬ 
ment or approach to bridge, so that 
occupant of automobile which struck 
machinery was injured, such dan¬ 
gerous condition of bridge was a de¬ 
fect in the "bridge" within meaning 
of statute making county liable for 
injuries caused by a defective bridge. 
—Berrien County v. Vickers, 38 S.E. 
2d 619, 73 GaApp. 863. 

(2) Dangerous obstruction of em¬ 
bankment constituting part of bridge, 
created by leaving road machinery 
on one side of roadway, which forced 
automobiles to one side and off pave¬ 
ment, was "defect" within statute 
making county liable for injuries 
caused by "defective bridges."—Bibb 
County V. Worthen, 170 S.E. 925, 47 
Ga.App. 538. 

Slope 

Maintenance of approach to bridge 
sloping slightly toward outer edge, 
not noticeable to eye. was not such 
negligence as would render county 
liable for injuries.—^Davison v. Sno¬ 
homish County, 270 P. 422, 149 Wash. 
109. 

Trucks of uiLUSual weight 

County authorities with actual 
knowledge or express or implied no¬ 
tice that county bridge is to be used 
or is being used by trucks of unus¬ 
ual weight for locality must exercise 
ordinary care in prohibiting, or warn¬ 
ing against, such use, or in main¬ 
taining and repairing bridge for safe 
travel by such trucks.—Cox v. Ware 
County, 182 S.E. 408, 62 Ga.App. 45. 


Warning 

(1) Temporary bridge alongside 
old bridge was held properly con¬ 
structed and sufficient warning given 
approaching motorists, so that state 
was not liable to automobilist who 
drove through railing on foggy night. 
—Elansky v. State, 231 N.Y.S. 671, 
133 Misc. 331, affirmed 233 NT.S. 744, 
226 App.Div. 713. 

(2) In action for death of motor¬ 
ist caused by collapse of defective 
bridge, warning given by watchman, 
pursuant to instructions, that bridge 
had moved at center pier, that driv¬ 
er was traveling at his own risk, and 
that only one automobile should 
cross at a time, was no defense, since 
bridge should have been closed and 
such conduct was equivalent to invit¬ 
ing traffic.—^Havens v. Strayer, 193 
A. 13. 326 Pa. 563. 

10. Conn.—Perrotti v. Bennett, 109 
A. 890, 94 Conn 533. 

42 C J. p 839 note 38. 

11. Neh.—Higgins v Garfield Coun¬ 
ty, 186 N.W. 347, 107 Neb. 482. 

42 C.J. p 839 note 39. 

12. Conn.—Porpora v. City of New 
Haven, 187 A. 668, 122 Conn. 80. 

13. N.J.—Monaco v. Comfort Bus 
Line, 49 A.2d 146, 134 N.J.Law 553. 

Pa.—Yocum v. Town of Bloomsburg, 
137 A. 668, 289 Pa. 512. 

Tenn.—Swam v. City of Nashville, 
92 S.W.2d 405, 170 Tenn. 99. 
Adequate guardrails 

Boroughs are bound to foresee that 


bridges will be crossed by cars in 
winter, know that cars skid on icy 
pavements, and to place adequate 
guardrails on curved approaches to 
bridges.—McCracken v. Curwensville, 
Borough, 163 A. 217, 309 Pa. 98, 86 
A.L.R. 1379. 

14. Ga.—^Hancock County v. Clark, 
167 SE. 748, 46 GaApp. 363. 
Authorities liable for defect gener¬ 
ally see supra § 169. 

Abutment to bridge 
Depression in fill between piling 
leading to span of bridge was defect 
in bridge.—Clark v. Town of Hamp¬ 
ton, 145 A. 266, 83 N.H. 524, 61 A.L.R. 
1171. 

15- Ga—Hancock County v. Clark, 
167 S.E. 748, 46 Ga.App. 363. 

10. N Y.—Rickhold v. Niagara Palls, 
210 N.Y.S. 676, 213 App.Div. 451. 

17. Kan.—^Abbott v. Wyandotte 
County, 146 P. 998, 94 Kan. 553. 

Warnlug of danger 
Cal.—Beckley v. Vezu, 73 P.2d 296, 
23 Cal.App.2d 371. 

18. Ga.—^Knight v. Ployd County, 
144 S.E. 348, 38 Ga.App. 615. 

19. Kan.—Smith v. Kansas City, 245 
P. 100, 120 Kan. 598. 

20- Kan.—Smith v. Kansas City, su¬ 
pra. 

21. Iowa—Shannon v. Council 
Bluffs, 190 N.W. 951, 194 Iowa 
1294. 
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maintenance of a bridge with a truss :n the center 
of the highway is negligence.22 Where a br:d?e is 
sufficiently lighted to disclose the existence and lo¬ 
cation of a center truss to one driving on a street 
in a lawful manner and at a lawful rate of speed, 
it is not negligence to fail to paint such truss white 
and to maintain it in that color. 


ity for injury frnnt ob^^tructitns in the streets and 
highways ayr/y as to ::ar>:!:ty for injury to motor 
vehicies and thidr >ccuyrnt5.-^ Street or highway 
authorities may hr; liahh. for injury to a motor ve¬ 
hicle and its occupants v/htre injury results from 
an zhstruction in the streets or highv/ays, of which 
the authorities have nttice,-^ but a f-Lilurc to sweep 


Drazvbridgcs. Liability has been imposed for an 
injury to a motor vehicle and its occupants where 
a drawbridge was lifted without warning,24 ^-t, on 
the theory that the operation of a drawbridge is a 
governmental and not a corporate function of a 
city, it has been held that a city is not liable for 
injury to motor vehicles and their occupants result¬ 
ing from the operation of a bridge^S or for the 
negligence of its employees in failing to give sig¬ 
nals for the raising of a bridge.26 A barrier suffi¬ 
cient to stop a motor vehicle need not be maintained 
at a drawbridge. 2 7 

§ 184. - Obstructions 

The highway authorities may be liable for injury to 
a motor vehicle and its occupants resulting from an ob¬ 
struction in the way which they were negligent in main¬ 
taining or failing to remove. 

The general rules discussed in Highways § 257 
and the C.J.S. title Municipal Corporations § 807 
et seq, also 43 C.J. p 1009 note 1 et seq, as to liabil¬ 


tne street ^r the higlway -er lieep it tree ir^m gray 
el and small stone? dees not render it defective wkh- 
1 in the merming of a statr.te imposing liability for 
injur}’ arising from a defective highway.^® The 
street authorities are not liable for negligence be¬ 
cause of the existence of ever}- so-callcd obstruc¬ 
tion in a stre'jt or h:ghvr:.y,^l but whether an ob¬ 
struction is erected or maintained negligently de¬ 
pends on the facts of each particular case.^2 jn 
case of necessity, as in connection with the repair 
and alteration cf the streets, the au.thorities may 
permit temporary obstructions of the streets with¬ 
out incurring liability for ir.jtiry to motor vehicles 
and their occupants,“S provided the obstruction is 
not so erected as to leave the way in a dangerous 
and unsafe condition.^'^ Moreover, in connection 
with the utilization of the way for travel and for 
other purposes, obstructions of a permanent nature 
! may be placed cn the way and in such case the au¬ 
thorities are not necessarily liable for injuries 
caused to motor vehicles and their occupants,25 al- 


22. Iowa.—Shannon v. Council 

Bluffs, supra. 

23. Iowa.—Shannon v. Council 

Bluffs, supra. 

24. N.T.—Clark v. State, 282 N.T.S. 
706, 246 App.Div. 564—Gillmeister 

V. State, 10 l^.T.S.2d 206, 170 ilisc. 
226. 

S.C.—McCoy V. State Highway De¬ 
partment of South Carolina, 169 S. 
E. 174, 169 S.C. 438. 

Wash —Barber v. City of Seattle, 48 
P.2d 234, 182 Wash. 672. 

25. Wis.—Sylvester v. City of Mil¬ 
waukee, 295 N.W. 696, 236 Wis. 
539. 

20. Wis.—Bremer v. Milwaukee, 164 
N.W. 840, 166 Wis. 164. 

27. Wash.—^Barber v. City of Seat¬ 
tle, 48 P.2d 234, 182 Wash. 672. 

28. Ill.—O’Connell v. Chicago & N. 

W. R. Co.. 27 N.E.2d 644, 305 III. 
App- 430. 

N.Y—Zupancic v. State, 282 N.T.S. 
701, 246 App.Div. 569. 

29. N.Y.—Isaac v. Town of Queens- 
bury, 12 N.E.2d 785, 277 N.Y. 37, 
reargument denied 15 N.E.2d 73, 
278 N.Y. 483—Zupancic v. State, 282 
N.Y.S. 701, 246 App.Div. 569. 

Necessity of notice generally see 
infra § 194. 

G>rass plot in center of street was 
not a “nuisance," but was obstruc¬ 


tion to free flow of treffle which un- 1 
der adverse weather conditions | 

hi dangerous to vehicles, as r''sr^rt.« ' 
liability of city for damages from '■ 
accident—East Coast Freight Dines; 
V, Mayor and City Council of Balti- i 
more. iMd,. 5S A.2d 290. j 

looter vehicle parked without lights | 
Under statute authorizing cities to j 
designate streets on which vehicles] 
may be parked without lights at j 
night, question of negligence con-' 
cerning parking of an unlighted ve- ! 
hide is that of the owner of the ve- , 
hide and not of city.—Miller's Adm'r; 
V. City of Pineville, 126 S.W.2d £44, 
277 Ky. 390. j 

Socks and boulders I 

N.Y.—Connelly v. State, 44 N.Y.S.2d ' 
331—Hazzard v. State, 23 N.Y.S.2d I 
29. 

30. Kan —^Douglas v. State Highway 
Commission, 46 P.2d SCO. 142 Kan. 
222—Dolurty v. State Highway 
Commission, 38 P.2d 95, 140 Kan. 
686 . 

Mass-—Beaumier v. Inhabitants of 
Town of Heath. 185 N.E. 6, 2S2 
Mass. 312. 

N.Y.—Aldi V. S. A. Scullen Co., 291 
N.Y.S. 3S2, 249 App.Div. 670. 

Nail or spike left lying on highway 
was not a defect in highway which 
would render state highway com¬ 
mission liable for injuries sustained 
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b‘. cause thereof.—Hanna v. State 
Highway Commission, 40 P.2d 472, 
141 Kan. 135. 

31. Iowa.—Ferguson v. Des Moines, 
19S N.W. 40 , 197 Iowa 6S9, 

42 C.J. p S39 note 45. 

32. Iowa.—Shannon v. Council 
Bluffs. 190 N.W. 951, 194 Iowa 1294. 

42 C J. p 840 note 46. 

33- Va—C.ty of Radford v. Cal¬ 
houn. IM S.E. 345, 165 Va. 24, 100 
A.L.R. 137S. 

42 C.J. P S40 note 47. 

Pire hose 

Ga.—Clay v. City of Rome, 41 S.E.2d 
337, 74 Ga.App. 754, 

34. W.Va.—^Williams v. Main Island 
Creek Coal Co., 98 S.E. 511, S3 W. 
Va. 464. 

I 42 C.J. p S40 note 46 [a]. 

35. Iowa.—Shannon v. Council 

Bluffs, 190 N.W. 951, 194 Iowa 1294. 

42 C.J. p 840 note 47. 

AbcaLdoned trolley tracks 
N.Y.—Green v. City of Mechanicville, 
199 N.E. 26, 269 N.Y. 117, 102 A. 
L.R. 673. 

l^egalized permanent obstruction 
It is settled law that there can be 
no recovery as a result of a collision 
with a legalized permanent obstruc¬ 
tion.—Murphy v. City of Asbury 
Park, C.C.A.N.J.. 139 F.2d 888, cer- 
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though they may be liable if such obstructions are 
unreasonably dangerous or constitute a nuisance.^® 
The doctrine of immunity from liability for acts per¬ 
formed in the discharge of governmental func¬ 
tions has sometimes been applied to prevent liabil¬ 
ity where an obstruction is placed in the way in the 
discharge of such functions,37 but it has been held 
that, although the public authorities, in placing and 
maintaining a manhole cover over a catch basin, are 
exercising a governmental function, they may nev¬ 
ertheless be liable if the cover is of a type or its 
installation is in a manner making the street not 
reasonably safe for public travel.38 Liability has 
heen imposed where injury resulted to a motor ve¬ 
hicle and its occupants from a sewer head project¬ 
ing above the pavement.39 

Barriers across the highway. The highway au¬ 
thorities are within their rights in closing off any 
part of the highway deemed unsafe for travel,^^ 
and they may do so where such action is necessary 
to protect pedestrians they do not incur liability 
hy closing off a street by means of a barrier which 
is of such character as to be clearly visible to per¬ 
sons driving at night.^2 p^ie negligent maintenance 
of a ropers or other barrier^^ across the highway 
may impose liability. 


Overhead viaducts or trestles. Liability may be 
imposed for allowing .a trestle, bridge, or viaduct 
to be maintained over a street at a height rendering 
the street unsafe for ordinary travel,45 but it has 
been held that no liability exists in such case unless 
imposed by statute.'^® 

Pillars and piers. The placing of piers or pillars 
in the street to support an overhead viaduct or tres¬ 
tle is not negligence imposing liability on the mu¬ 
nicipality unless the plan adopted is manifestly un¬ 
safe and dangerous nor is it a nuisance per se>8 
It has been held that it is not negligence to main¬ 
tain properly lighted pillars in the street for the 
support of an elevated railway.^9 

Trolley, telephone, and similar poles. Liability 
may arise from an injury occasioned by a trolley or 
other pole erected in the highway in such a manner 
as to be a dangerous and unreasonable obstruction,®® 
but, where the pole is so placed as not to constitute 
an unreasonable or dangerous obstruction, liability 
does not arise because there might have been a bet¬ 
ter arrangement or method of construction,and 
the authorities are not necessarily negligent in al¬ 
lowing the erection of poles in the highway, but 
outside of the traveled way.^^ previous accidents 


tiorari denied 64 S.Ct. 1048, 322 U.S. 
735, 88 L.Ed. 1569. 

36, N.T.—Koehler v. City of New 
York, 186 N.E. 208, 262 KT. 74. 

Tire hydraiite 

K.Y.—Koehler v. City of New York, 
supra. 

Xoadlug* platform 

Ohio.—City of Hamilton v. Dilley, 166 
N.E. 147, 30 Ohio App. 558, aiSrmed 
165 N.E. 713, 120 Ohio St. 127. 
Iffadlhox 

Before the mailbox could be de¬ 
clared a “nuisance," it would be nec¬ 
essary to show that it had not been 
so placed on a post road with the ap¬ 
proval of an agent of the post-office 
department.—^Black v. City of Berea, 
32 N.E.2d 1, 137 Ohio St. 611, 132 A. 
31. B. 1391. 

37, Pa.—Steele v. City of McKees¬ 
port. 148 A. 53, 298 Pa. 116. 

Xiglit amd power plant 

The construction and maintenance 
by city of electric light and power 
plant was a “proprietary activity," 
and hence city was liable if motor¬ 
ist's death resulted from alleged neg¬ 
ligent construction in road of pole 
which motorist struck with his au¬ 
tomobile.—^Pool V. City of Cushing, 
SG P 2d 294. 184 Okl. 577. 

38, Conn.—^Pederman v. City of 
Stamford, 172 A. 853, 118 Conn. 427. 

39, N.Y.—Spirgatis v. Gross Morton 


Corporation. 32 N.Y S 2d 959, 263 
AppDiv. 962. 

42 C.J. p 840 note 49 [d]. 

40, Pa.—Clamper v. Philadelphia, 
124 A. 132, 279 Pa. 385. 

42 C.J. p 840 note 51. 

41, Pa.—Steele v. City of McKees¬ 
port, 148 A. 53, 298 Pa. 116. 

Wash.—Crowley v. City of Kaymond, 
88 P.2d 858, 198 Wash. 432—Ger- 
ritsen v. Seattle, 2 P.2d 1092, 164 
Wash. 459. 

42, Pa.—Clamper v. Philadelphia, 
124 A. 132, 279 Pa. 385. 

43- Pa —Clamper v. Philadelphia, 
supra. 

42 C.J. p 840 note 53. 

Governmental duty 

Stretching of rope across street by 
police to protect persons congregated 
therein was an exercise of govern¬ 
mental duty, precluding recovery for 
injury to automobilist —Steele v. 
City of McKeesport, 148 A. 53, 298 
Pa. 116. 

44, N.Y.—^Bennett v. Wheeler, 204 N. 
Y.S. 695, 209 App.Div. 283. 

45, Ky.—Frankfort v. Bowen, 265 
S.W. 785, 205 Ky. 309. 

N.Y—Mann v. State, 224 N.Y.S. 354, 
130 Misc. 559. 

40. Conn.—^Adley Express Co. v. City 
of New Haven, 29 A.2d 841, 129 
Conn. 560. 

47, Ky.^Pugh V. Catlettsburg, 283 
S.W. 89, 214 Ky. 312, 46 A.L.R. 939. 
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Motorist bUnded by lights 

City was not liable for injury at 
sufficiently lighted railroad bridge 
over street used by motorist blinded 
by lights of another car.—^Pugh v. 
City of Catlettsburg, supra. 

48, W.Va.—Daniels v. Cranberry 
Fuel Co., 163 S.E. 24, 111 W.Va. 484. 

49, Pa.—^Barger v. City of Phila¬ 
delphia, 17 Pa.Dist. & Co. 617 

50, N.Y—Stern v. International R. 
Co., 115 NE. 759, 220 N.Y. 284, 2 
A.L R. 487—Lawson v. New York, 
215 NY.S. 517, 216 App.Div. 537. 

Fallen pole 

Wash—Locke v. Pacific Telephone & 
Telegraph Co., 33 P.2d 1077, 178 
Wash. 47. 

51, N.Y —^Lawson v. City of New 
York, 215 N.Y.S. 517, 216 App.Div. 
537. 

Pa.—Hoffman v. City of Reading, 
Com.Pl., 35 Berks Co. 119. 

42 C.J. p 841 note 66. 

Slights 

City was not chargeable with main¬ 
taining nuisance, because trolley pole 
lights were not lit when automobile 
collided with pole, where the utility 
company had the duty of maintain¬ 
ing the light.—Lawson v. City of 
New York, 215 N.Y.S. 517, 216 App. 
Div. 537. 

52, Miss.—Gulfport, etc., Tract. Co. 
V. Manuel, 85 So. 308, 123 Miss. 
266. 

42 C.J. p 841 note 67- 
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2IOTOR VEniCLES 


§ 1S5 


not shown to have been due to the location c: rhj 
alleged obstruction are not suEcicnt to establish 

that it is a nuisancc.53 

Obstructions incident to traffic control. A trafhe 
control obstruction placed in the way is not per se 
a nuisance a sufficiently conspicuous guide pest 
for traffic placed at the intersection of two streets 
does not render the highway defective,®^ and the 
fact that such a guide post may be displaced and be¬ 
come an obstruction to travel bears only on the de¬ 
gree of diligence imposed -on the highway authori¬ 
ties as to inspection or of removal after it has be¬ 
come displaced.^® The doctrine that the control of 
traffic is a governmental function carrying with it 
immunity from liability has been applied to relieve 
the highway authorities of liability for injury to a 
motor vehicle caused by the existence in the way of 
a structure designed to control traffic but it has 
also been held that the doctrine does not apply to 
relieve the authorities from liability for nuisance or 
negligence in erecting or maintaining in the street 
a structure which supports a traffic light or signal,® ^ 
and such structure may be a nuisance as a conse¬ 
quence of its condition or the character of its con- 


struct:-^::, 1 in connection with the extent 

to v.hich :‘.5 ;h;;r;:not:',n frails reasontbly to apprise 
jf its nrTh;' construction of an 
I'jtjuatwiy licht-f iLf_ty ztn- or irlani in the street 
is not a nuirunt'^ or an unlavrful ^L-Uruction of the 


§ 1S5. - Smoke 

A temperary cord'tjon produced by tbe blowing of 
srr.cke over a h'grtvva/ iS r.ot a defect in the way as far 
as ]:ab5ijty for injury to motor vehie'es and their occu¬ 
pants as concerned. 

A tcn:pc>rar 3 ' condition produced by the blowing 
of sntoke over a high'way is not to be regarded as a 
defect in the way as far as liability' for injury to 
motor vehicles and their occupants is concerned.®^ 
If a column of smoke passing across the highway 
from burning leaves can be regarded as a defect, 
the state or its agents cannot be held negligent for 
not having avoided it where under the circumstanc¬ 
es no reasonable care would have anticipated that 
the condition which existed due to the burning of a 
pile of weeds and leaves at the side of a highway 
would subject travelers on the highway to danger.^^ 


53. N.Y.—Lawson v. New York, 215 
N.Y.S. 517, 216 App.Div. 537. 

54. Wash.—Crowley v. City of Ray¬ 
mond, 88 P.2d 858, 198 Wash. 432. 

Negligence in direction of traffic see 
supra § 176. 

55. Conn.—^Aaronson v. New Haven, 
110 A. 872, 94 Conn. 690, 12 A.L R. 
328. 

Mich.—Clark v. Village of Chelsea, 
257 N.W. 728, 269 Mich. 422. 

N.C.—Brickhouse v. Town of Colum¬ 
bia, 24 S.B.2d 257, 222 N.C. 597— 
Valley v. City of Gastonia, 166 S.E. 
791, 203 N.C. 664. 

Pailnre of driver to see stmetnre 
•was held not to render city liable.— 
Brickhouse v. Town of Columbia, 24 
S.E 2d 257, 222 N.C. 597. 

50. Conn.—Aaronson v. New Haven, 
110 A. 872, 94 Conn. 690, 12 A,L.R. 
328. 

57. Mo.—Prewitt v. City of St. Jo¬ 
seph, 70 S.W.2d 916, 334 Mo. 1228. 
Wash.—Crowley v. City of Raymond, 
88 P.2d 858, 198 Wash. 432. 

Xawfnl obstmctioii. 

Where an ornamental pole or traffic 
stanchion set in a wide base, serving 
the double purpose of street light¬ 
ing and traffic assistance, was law¬ 
fully erected and maintained, the 
city was not liable for injuries sus¬ 
tained by automobile occupant when 
automobile in which she was riding 
struck the base of the stanchion — 
Murphy v. City of Asbury Park, C. 
C.A.N.J., 139 F.2d 888, certiorari de¬ 
nied 64 S.Ct. 1048, 322 U.S. 735. 88 L. 
Ed. 1569. 


58. N.Y—Murphy v. Incorporated i 

Village of Farmingdale, 2&3 N.Y.S. | 
586, 252 App.Div. 32T, follovred in j 
Murphy v. Incorporated Village of 
Farmingdale. 299 N.Y.S. 590, 252 , 
App.Div. 859, appeal denied. : 

59. N.Y.—Murphy v. Incorporated 
Village of Farmingdale, 299 N.Y.S. 
586, 252 App.Div. 327, followed in 
Murphy v. Incorporated Village of 
Farmingdale, 299 N.Y.S. 590, 252 
App.Div. 85 9, appeal denied—^Wen¬ 
zel V. State, 36 N.T.S.2d 943, 179 
Misc. 932. 

Unused traffic guide 
Mo.—Mengel v. City of St. Louis, 111 
I S,W.2d 5, 340 Mo. 994 
N.J.—Laub V. City of Camden, 20 A. 
2d 348, 126 N.J.Law 44S. 

Flacing a bumper in a 
as a means of warning motor ve¬ 
hicle drivers of danger at a street 
intersection is negligence imposing 
liability on the pan of the eiiy to 
one injured thereby where the device 
is one which may injure persons 
crossing it. even at a lawful rate of 
speed, if they fail to see it or become 
aware of its presence until they are 
; so close that they are unable to re- 
i duce speed and prevent an injury 
! when crossing it.—Vicksburg v. Har- 
ralson, 101 So. 713, 136 Miss. 872. 

60. lid.—Green v. Mayor and City 
Council of Baltimore City, 30 A. 2d 
261, 181 Md. 372. 

Mich.—Jones v. City of Lansing. 263 
N.W. 757. 273 Mich. 623. 

Mo.—Blackburn v. City of St. Louis, 
121 S.W.2d 727. 343 Mo. 301- 


5 Ohio.—Ankenbrant v. City of Toledo, 
j 1S7 N.E. S2, 45 Ohio App. 400. 

I Traffic buttons 

(1) Where ellipsoidal metal traffic 
I buttons about four inches in height 
I were attached to surface of a wide 
, street at a lighted intersection to des- 
' ignate the boundary lines of a safety 
zone for street car passengers as au¬ 
thorized by ordinance providing that 
: such zones should be designated at 
j all intersections in a manner common¬ 
ly followed in other cities, failure to 
I maintain high visibility of such but¬ 
tons was not actionable negligence on 
ground that the buttons tvere inher- 
; ently dangerous obstructions.—Black- 
; burn V. City of St. Louis, 121 S.W.2d 
j 727. 343 Mo. 301. 

1 (2) Maintenance of buttons was a 

1 governmental, rather than a corpo- 
- rate, function of city, since such 
, “traffic buttons" alone solely served 
to regulate traffic.—Blackburn v. City 
j of St. Louis, supra. 

' 61. N.Y.—Warren v. State, 219 N.Y. 

I S. 530, 219 App.Div. 124. 

62, N.Y.—Warren v. State, supra. 
Potentially dangerous condition. 

Brush fire several hundred feet 
from highway, which state's em¬ 
ployees had completely extinguished 
was not such a “potentially danger¬ 
ous condition*' that stale's employees 
W’ere negligent in failing to perceive 
risk of smoke therefrom obscuring 
highway so as to become a menace 
to traffic necessitating placing of 
warnings on highway.—^Pfohl v. 
State, 42 N.Y.S.2d 372. 
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It has been held that, where smoke over the highway 
is caused by the highway authorities in repairing 
the way, the performance of a governmental func¬ 
tion is involved and liability may not be imposed for 
creating the smoke or failing to warn motorists.®^ 

§ 186. - Unguarded Ditches or Embank¬ 

ments at Roadside 

The highway authorities may be liable for injury re¬ 
sulting to a motor vehicle and its occupants from an un¬ 
guarded ditch or embankment at the roadside. 

The general rules discussed in Highways § 257, 
and the CJ.S. title Municipal Corporations § 821, 
also 43 CJ. p 1033 note 60 et seq, as to liability for 
injury from unguarded excavations, ditches, and em¬ 
bankments apply as to liability for injury to motor 
vehicles and their occupants.®*^ With respect to lia¬ 
bility for injuries to motor vehicles and their occu¬ 
pants, the highway authorities may be found to be 
negligent in maintaining a highway with an un¬ 
guarded ditch®® or embankment®® at the roadside, 
particularly where other circumstances add to the 
danger.®*^ On the other hand, it has been held that 
the maintenance of a highway at the side of an 
unguarded embankment is not necessarily negli- 

gence.®8 

§ 187, - Objects Off the Highway 

The duty of maintaining the streets in a reasonably 
safe condition for travel by motor vehicles requires the 
use of ordinary care to protect motor vehicles lawfully 
using the streets in a reasonably prudent manner from 
dangerous places near the travelled way, although out¬ 
side it. 


The general rules discussed in Highways § 257 
and the C.J.S. title Municipal Corporations § 805, 
also 43 C.J. p 1008 note 94, as to liability for injury 
arising from dangers outside the way, applies as to 
liability for injuries to motor vehicles and their 
occupants from such dangers.®® 

The duty of maintaining the streets in a reason¬ 
ably safe condition for travel by motor vehicles is 
not discharged by keeping the traveled portions free 
from obstructions and defects but requires the use 
of ordinary care to protect motor vehicles lawfully 
using the streets in a reasonably prudent manner 
from dangerous places near the traveled portions, 
although outside of it.'^® In determining whether a 
defect or dangerous place is in such close proximity 
to the street as to render travel on it unsafe, it has 
been held that the test is not the exact location of 
the defect or its distance from the street, but wheth¬ 
er a motorist in the exercise of ordinary care would 
be subject to such danger as to require precaution¬ 
ary measures by the highway authorities.'^! It has 
been held that a highway which is in good condition 
otherwise is not rendered defective within the mean¬ 
ing of a statute imposing liability for damage sus¬ 
tained by reason of a defective bridge or highway 
where it is made dangerous by something at the side 
of the highway which is not a part of it,*^2 and lia¬ 
bility may not be imposed because of a defect or 
danger outside the way where it does not endanger 
the use of the way by a reasonably careful motor¬ 
ist.’^® 


63. Tenn.—Lee v. Davidson Count3^ 
13 S.W.2d 328, 158 Tenn. 313. 

64. Ill.—Live Stock Nat. Bank of 
Chicago V. Richardson, 25 N E.2d 
613, 303 Ill.App. 445. 

65. Wis.—Sweetman v. Green Bay, 
132 N.W. 1111, 147 Wis. 586. 

42 C.J. p 841 note 71. 

Duty to maintain guard rails or har¬ 
riers generally see infra § 190. 

Area hetween. trolley tracks 
Ill.—Live Stock Nat. Bank of Chica¬ 
go V. Richardson, 25 N.E.2d 613, 303 
Ill.App 445. 

Storm sewer 

Liability of a city for injuries re¬ 
ceived when wheel on automobile in 
which plaintiff was riding struck part 
of a storm sewer was to be deter¬ 
mined by rule that city, in maintain¬ 
ing storm sewer in traveled portion 
of street, was required to do only 
what an ordinarily prudent person 
would have done under same circum¬ 
stances.—City of Waco v. Criswell, 
Tex.CivApp., 141 S.W.2d 1046. 

66. La.—German v. City of New 
Orleans, App, 3 So 2d 181. 

N.Y.—Feron v. State, 66 N.Y.S 2d 838, 
271 App.Div. 914—^Lang v. City of 


Troy, 12 N.Y.S,2d 599, 256 App. 
Div. 743, appeal denied 14 N.Y.S.2d 
286, 257 App Div. 1063, reversed 
on other grounds 25 N.E 2d 3SS, 282 
N.Y. 607, reargument denied 28 N 
E 2d 40, 283 N.Y 643. 

42 C.J. p 841 note 72. 

67. Ga —Milledgeville v. Holloway, 
124 S.E. 802, 32 Ga.App. 734. 

42 C.J. p 841 note 73. 

68. Ky.—Christopher’s Adm’r v. 
Louisville & N R Co., 82 S W.2d 
282, 259 Ky. 166. 

Mo.—Howard v. Knutson, 77 S.W.2d 
158, 229 Mo App 267. 

Nuisance 

The state was not liable on theory 
of nuisance for death of motorist 
who, while driving automobile out of 
village parking lot, drove over wall 
of a canal and was drowned, where a 
concrete wall was built along edge 
of canal with an elevation of one and 
nine tenths feet from traveled part 
of highway to top of wall and there 
was no invitation to public to use the 
canal property at place of accident. 
—-Everett v. State, 2 N.Y.S.2d 117, 
I 166 Misc. 58. 


69. Ind —Indianapolis v. Moss, 128 
N.E. 857, 74 Ind.App. 129. 

70. Ind.—Indianapolis v. Moss, su¬ 
pra. 

Minn.—Mix v. City of Minneapolis, 
18 NW.2d 130, 219 Minn 389. 

N.Y.—Mcssinger V. State, 51 NY.S.2d 
506, 183 Misc. 811—Smith v. State, 
262 NY.S. 153, 146 Misc. 336, af¬ 
firmed 265 N.Y.S. 981. 240 App Div. 
752. 

Tex—City of Corpus Christi v. Cad- 
dell, Civ App, 98 SW.2d 372, error 
dismissed 
Use of way 

Whether defect is so close to high¬ 
way as to render traveling unsafe 
depends on proximity of defect with 
respect to highway as traveled by 
public, rather than as located.—City 
of Beaumont v. Kane, Tex.Civ.App., 
33 S.W 2d 234, error dismissed. 

71. Minn.—Mix v. City of Minne¬ 
apolis, 18 N.W.2d 130, 219 Minn. 
389. 

72. Kan.—Bohm v. Racette. 236 P. 
811, 118 Kan. 670, 42 A.L.R. 571. 

42 C.J p 841 note 74. 

73. Mo.—^Hauck v. Kansas City Pub- 
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§ 


La^idslides. The highway authorities have he-^r- 
held not to be liable where a landslide r.-suhs in in¬ 
jury to a motor vehicle or its occupants wht'r*.; the 
construction and maintenance of the road hll 
cause the landslide/^ but it has also been hell that, 
where the highway authorities know of the dar.tr.r 
of landslides, liability may be imposed for failure to 
inspect and properly guard against a landsliae.'*^ 
Trees. The highway or street authorities have 
been held liable for the injury to a motor vehicle 
and its occupants caused by a falling tree or a 
branch where the authorities had notice of the de¬ 
fective condition of the tree,"® even though the 
trunk of the tree was outside the way."^ 

§ 188. Precautions against Injury 

The highway authorities may be liable for injuries 
to a motor vehicle and its occupants whe-e they leave 
a dangerous or defective condition of the highway un¬ 
guarded or improperly guarded. 

In accordance with the general principles dis¬ 


cus 






In; ,f thw hi/uvar unguaru- 
.rh 1."‘ .Vccordir::'}’, a city in 
U an Lrn.nt in its streets 

car.l th.' 'uhlic r.s t:. tlani^crous 
Ahl: .ugh the city may know 
strciit;? t'.hich may Itcome can¬ 
to heai’v rains, it is not bound 
a h-avy rain to place warning 
.--tijns jf the street which may 
tea in the absjnce of any knowd- 
r.as in fact become dangCTGUS.^*^ 


Obslnici:.'}:. Liability may accrue where m.otor- 
; ists are not adequately warned and protected against 
i an obstruction.*! 


lie Service Co.. App., 200 S.W.2d 924, 177 Misc. 70, af5rir.:*d C2 X.T.S. 
60S. ! 2d 692, 263 App Ldv. 1047. 

Neb.—Kudrna v. Sarpy County. 249 j warning held inadetinats 


N.W. 87, 125 Neb. 83. 

74. Wash.—Boskovich v. King Coun¬ 
ty, 61 P.2d 1290, 188 Wash. 63, 107 
A.L.R. 591. 

Pailnre to build retaining wan 
along steep hillside bordering high¬ 
way and failure to remove logs and 
debris from hillside did not consti¬ 
tute negligence in construction or 
maintenance of highway, as respects 
county’s liability to motorist injured 
by landslide, where wall would not 


N.Y.—Juliano v. State, 71 N.Y.S.Cd 
474, 190 Misc. ISl. 

76. N.Y.—Brown v. State, 5S N.T.S. ' 
2d 691. affirmed 66 N.Y.S.2d 922. 
271 App Div. ^11, and 66 N.Y.S.2d 
923, 271 AppDiv, Sll—tJessinger 
V. State, 51 N.Y.S.2d 5C6. 1S3 Misc. 
Sll. 

Duty to inspect 

Failure of state, through its high¬ 
way employees, to inspect trees 
standing w'ithin bounds of highway 


have prevented landslide and debris | ^ 

- _ . . _ ;+ I and to take action to eiiminatt* dan- 

was so far above highway that it ^ 

A > 10/1 Tin gerous condition by cutting down de- 

was no menace, and county nad no , ^ 

notice 


jfectlve 


, -r.-. „ I amounted to negligence, without 

vich V. King County, supra. state hfd actual notice 

75. N.Y.—Juliano v. State, 77 rs.Y. | defective condition of the tree, so 
S.2d 826. 273 App.Div. 936—Shaknis render state liable for injuries 

V. State, 295 N.Y.S. 663, 251 App. i by motorist and two occu- 

Div. 767, affirmed Doulin v. State, Qf automobile when it col- 

13 N.E.2d 472, 2^7 N.Y. 558. } lided with limbs as they fell across 

Surricane i highway immediately in front of the 

Occupants of automobile which automobile.—Julian v. State, 63 N.Y. 
was struck by rocks, stones, mud, s.2d 364, 187 Misc. 146. 
and tree which slid down from em- | trim trees 

bankment on side of high-way were i action against county for death 

entitled to recover from state for , decedent -whose automobile struck 

personal injuries, where there had , ^ lying across a high- 

been slides in the area for several | after being blown there by a 
years before, and the fact was known , facts that trees along the road 

to officials and employees of the least partly rotten 

highway patrol, but no barriers had , show negligence of the 

been erected, not-withstanding the | that account, since the 

state did not own the adjacent prop- ^ad no legal duty to trim the 

erty from whence came the slide, and , —Holland v. Allegan County, 

the passing of a hurricane up the | x.W.2d 140, 316 Mich. 134. 

coast had caused heavy rains, high»“ 
winds, and storms generally, i 

tx. could not escape on the 2d 691, affirmed 6$ V’S..S.2d 9^. 


the state could not escape on the j ^ c. x-xrc 

“act of j 271 App.Div. Sll, and 6to Is.Y.S. 

2d 923, 271 App.Div. Sll—Messing- 


ground of a “vis major or 
Ood.”—Jacobs v. State. 29 N.T.S.2d ) 


er V. State, 51 N.Y.S.2d 506, ISD 
:i;sc. Sll. 

73. Minn.—Mix v. City of Minne- 
npoLs, IS N.\V.2d 120, 219 Minn. 

42 C J. p 841 note 76, 

Defective Mgliways 

Under a statute imposing liability 
where th^i highway is defective, lia¬ 
bility may not be imposed for fail¬ 
ure to give warning and take precau¬ 
tions against danger where there is 
no defe--*t in the way.—Blessman v. 
State Highway Commission, 121 P.2d 
287, 154 Kan. 704. 

79- Ariz.—Pheenix v. Clem, 237 P. 
loS, 2S Ariz. 315. 

Conn—Flynn v, West Hartford, 118 
A. 517, 9S Conn, S3. 

80 . Ariz.—Phoenix v. Clem, 237 P. 

; 16S, 28 Ariz. 315. 

81. Ill.—O'Connell v. Chicago & N. 
W. R. Co.. 27 N.E.2d 644, 305 Ill. 

i App. 430. 

Iowa.—Shannon v. Coun- il Bluffs, 190 
i N.W. 951, 194 Iowa 1204. 

Va.—City of Radford v. Calhoun, IRl 
i S.E. 345, 165 Va. 24, 100 A L.R. 
i 137S. 

42 C.J. p S40 notes 48. 19. 

Beguiremeut that obstmctioiLS be 
j painted 

i The legislative intent, when it 
■ adopted statute requiring that parts 
[ of bridges, guard posts, etc., project- 
jing above surface of highways, he 
J painted white, or black and white in 
. alternate stripes, is to require that, 
when an obstruction, such as an iron 
post erected by a city to guard safe¬ 
ty zone in street, is erected, it shall 
be painted white, or with black and 
. uhite stripes alternating, in absence 
of showing why it could not reason- 


527 




§ 188 


MOTOR VEEICLES 


60 C.J.S. 


Unguarded excavation, embankment, or opening 
in the street. The highway authorities are liable 
for injury to a motor vehicle and its occupants 
caused by the existence of an unguarded excava¬ 
tion, embankment, or opening in the street.®^ 

§ 189. - Prevention of Use of Road 

Where a highway is closed, altered, or discontinued it 
is the duty of the highway authorities to warn motorists 
of the fact. 

Where a highway has been closed, discontinued, 
or altered, it is the duty of the highway authorities 
to erect and maintain suitable signals or barriers to 
warn motorists of the fact.^3 In order that a road 
may be closed for travel, there should be such signs 
or barriers as would attract the attention of an or¬ 
dinarily prudent traveler to notify him that the 
highway is not open to travel.34 

Where there are no other means of averting the 
danger, the authorities may be negligent in failing 
to close the road to motor traffic.35 Where a road 
has been opened, improved, and maintained as a 


public highway and its public use as such invited, it 
is the duty of the highway authorities effectually to 
exclude public travel by motor vehicles from par¬ 
ticular portions of it which the authorities have ren¬ 
dered impassable and dangerous.36 

§ 190. -Barriers or Guard Rails 

Due care toward motorists by the highway author- 
ities may require the safeguarding of dangerous places 
by barriers or guard rails, but only where their absence 
renders the highway unsafe for travel or the road pre¬ 
sents an extraordinary hazard. 

The general rules discussed in Highways § 262 
and the C.J.S. title Municipal Corporations § 838, al¬ 
so 43 C.J. p 1060 note 47 et seq, as to liability for 
injury arising from a failure to maintain guard 
rails or barriers apply as to liability for injury to 
motor vehicles and their occupants.37 Thus due 
care toward motorists on the part of the highway 
authorities may require the safeguarding of dan¬ 
gerous place by the construction and maintenance of 
suitable barriers, guard rails, or fences,38 but only 
the exercise of ordinary care is required, and guard 


ably have been so painted.—City of 
Indianapolis v. Evans. 24 N.E.2d 776, 
216 Ind. 555. 

Trnligrhted pavlngf machine 
N.T.—McLiane v. State, 53 N.Y.S.2d 
194. 

Barrier held sufficient 
Ala.—City of Birmingham v. Smith, 
200 So. 880, 241 Ala. 32. 

82. U.S.—^Van Zandt v. Bergen 

County. N. J., C,C.A,N.J., 79 P 2d 
506. 

Ala.—City of Birmingham v. Young, 
22 So.2d 169, 246 Ala. 650. 

Ariz.—City of Phoenix v. Mayfield, 20 
P.2d 296, 41 Ariz. 537. 

La.—Clinton v. City of West Monroe, 
App., 187 So. 561, followed in Wil¬ 
lis V. City of West Monroe, 187 So. 
829, Madden v. City of West Mon¬ 
roe, 187 So. 829 and Perritt v. City 
of West Monroe, 187 So. 830—Gen¬ 
eral Securities Co. v. City of Ham¬ 
mond, 123 So. 399, 11 La.App. 306. 
Miss.—Thomas v. City of Lexington, 
150 So. 816. 168 Miss. 107. 

N.J —Casta v. City of Newark, 19 A. 
2d 629, 126 N.J Law 375—^Hammond 
v. Monmouth County, 186 A. 452, 
117 NLLaw 11. 

Tex.—City of Wichita Falls v. Geyer, 
Civ.App., 170 S.W.2d 615, error re¬ 
fused—City of Waco v, Thomp¬ 
son. Civ.App.. 127 S.W.2d 223, er¬ 
ror dismissed, judgment correct— 
City of Amarillo v. Rust, Civ. 
App., 45 SW.2d 285. 

Wash.—^Bullock v. Kang County, 36 
P.2d 609, 179 Wash. 167. 

“Active wrongdoing” 

Injury sustained when motorist 
inadvertently drove into dangerous 
holes which county employees had 


made in surfaced highway while ‘ex¬ 
cavating parts of highway for re¬ 
pairing, and which they had inten¬ 
tionally left unguarded, resulted 
from "‘active wrongdoing*' which 
was chargeable to county, so as to 
make county liable for such injury. 
—Van Zandt v. Bergen County, N. J., 
C.C.A.N.J., 79 F.2d 506. 

Willful negligence 

Neg'ligence, if any, in permitting 
hole to exist in street was not will¬ 
ful so as to relieve against contrib¬ 
utory negligence of motorist driving 
into hole.—^Village of Newburgh 
Heights V. Vanek, 163 N.B. 721, 29 
Ohio App. 617. 

Washout 

Failure to surround washout with 
sufficient and proper barriers, hav¬ 
ing lights, reflectors, signs, notices, 
or warnings thereon, constituted 
"defect in highway" as regards 
highway commission’s liability for 
death of occupants of automobile 
which ran into washout—Thummel 
V. Kansas State Highway Commis¬ 
sion. 164 P.2d 72, 160 Kan. 532. 

83. Mich.—Jewell v. Rogers Tp., 
175 N.W. 151, 208 Mich. 318. 

N.Y.—^Wagner v. State, 32 N.Y.S.2d 
818, 177 Misc. 1078. 

Wis.—Martinson v. Polk County, 279 
N.W. 60, 227 Wis. 444—^Raymond 
V. Sauk County, 166 N.W. 29, 167 
Wis. 125, L.RA.1918F 425. 

84. Miss.—City of Meridian v. 
Moody, 186 So. 649, 185 Miss. 340. 

42 C.J. p 842 note 82. 

Barrier as obstruction see supra § 
184. 

Sufficient warning 

Barricades, signs, and other warn- 


I Ings which are readily and easily to 
be seen by persons exercising ordi¬ 
nary care for their own safety while 
approaching the unusable portion of 
a highway constitute compliance 
with the duty of exercising due care, 
required of persons closing a high¬ 
way.—Central Paving & Construc¬ 
tion Co. V. McCaskin, 184 So. 464, 
183 Miss. 814. 

The stretching of a rope across a 
street without any additional warn¬ 
ing, the rope being of such color or 
Visibility as not to be easily seen by 
a person using ordinary care, would 
not comply with requirements with 
respect to closing a street for re¬ 
pairs.—City of Meridian v. Moody, 
186 So. 649, 185 Miss. 340. 

85- N.Y—^Wasnick v. State, 52 N.Y. 
S.2d 32, 183 Misc. 1073, modified 
on other grounds 58 N.Y.S.2d 435, 
269 App.Div. 1001, affirmed 68 N.E 
2d 22, 295 N.Y. 902. 

80. Mich—Jewell v. Rogers Tp., 
175 N.W. 151, 208 Mich. 318. 

87. N.Y.—^Mason v. Town of Andes, 
25 N.Y.S2d 738, 261 App Div. 354, 
affirmed 39 N.E.2d 262. 287 N.T. 
616. 

88. Ariz.—City of Phoenix v. May- 
field, 20 P.2d 296, 41 Ariz. 537. 

N.T.—Mason v. Town of Andes, 25 
N.Y.S.2d 738, 261 App.Div. 354, 

affirmed 39 N.E.2d 262, 287 N.Y. 
616—Cotriss V State, 228 N.Y.S. 
593, 223 App.Div. 520—Mann v. 

State, 224 N.Y.S. 354, 130 Misc. 
559. 

Ohio.—Wickham v. City of Upper 
Arlington, App., 51 N.E.2d 739. 

42 C.J. p 843 note 6. 


528 



60 C.J.S. 


MOTOR YEEICLE?. 


i 190 


rails need be erected only where their absence ren¬ 
ders the highway unsafe for ordinary travel^^ or 
where the road presents an extraordinary condition 
or unusual hazard.90 All the circumstances are to 
be considered in determining whether the failure to 
maintain barriers or guard rails is negligence.^i ani 
the character of the road or the thinly settled nature 
of the community in which it is located may pre¬ 
clude the failure to provide such protections from 
being actionable negligence.92 The duty to exercise 
due care with regard to a dangerous street terminus 
has been held not dispensed with by the fact the 
terminus is a public dock or wharf and that it 
would greatly interfere with commerce to have it 
blocked with any sort of barrier or device to give 
warning to travelers.®^ 

Danger off the way. The test of the necessity of 
erecting a barrier to make a highw’ay safe for trav¬ 
elers is not the distance of the dangerous object or 


I 


I 


i 

I 




erc:5:m? ^r:.mnry 




prr.v'-ij bsrrijrs t: pnvjr.t :^,^vclcr 
off the v.-.'iy to ad;:.:r:r.g lands up an 
be dan2rcr...u5 cr tz prevent 

:ng the traveled 'vay»^5 2 .z:z, whe 
vroulii not have hapr/enc"! had the d' 


ibjtcted to such 
arrier.^-^ Ordi- 
r*vt required to 
5 from straying 
vhich there may 
them from leav- 
re the accident 
■iver of the mo¬ 


tor vehicle confined himself :c the portion of the 
way prepared and intended for travel, the failure to 
provide a barrier is not acti'Jnalle negligence.97 


Stiflcic^icy of hzrricr. Where a fence or guard 
rail is required, it should be such as will make the 
road reasonably safe for travel,^* but no hard and 
fast rule can be laid down as to the kind and char¬ 
acter of a guard rail or barrier to be erected so that 
a highway may be deemed reasonably safe for the 
ordinary needs of traveling.99 It is generalK" held 


Bead tenuliifttliig' at 'banlc of river 
or canal 

La.—German v. City of New Orle¬ 
ans, App.. 3 So.2d 181. 

N.T.—Lang- v. City of Troy. 12 N. 
T.S.2d 599, 256 App.Div. 743, ap¬ 
peal denied 14 N.T,S.2d 286, 257 
App.Div. 1063, reversed on other 
grounds 25 N.E.2d 388, 282 N.Y. 
607, reargument denied 28 N.E.2d 
40, 283 N.T. 643. 

Deep ravine at side of curve in road 
N.Y.~Feron v. State, 66 N.T.S.2d 
838, 271 App.Div. 914. 

89. U.S.—Thompson v. City of Hou¬ 
ma, La., CC.A.La., 76 F.2d 793. 
La.—Landry v. State, App., 17 So.2d 
483. 

Mo.—^Dowell V. City of Hannibal, 
210 S.W.2d 4. 

N.Y.—Reuther v. State, 214 N.T.S. 
783, 126 Misc. 773, affirmed 216 N. 
T.S. 902. 217 App.Div. 801. 

Wis.—Buckley v. Washington Coun¬ 
ty. 207 N.W. 558, 189 Wis. 176. 

42 C.J. p 844 note 7. 

"Jogs” and "offsets” * 

Liability may not be imposed for 
failure to maintain barriers at i 
“jogs" or “offsets” in the streets.— 
Robertson v. City of Long Beach, 66 
P.2d 167, 19 Cal.App.2d 676—Waldorf 
V. City of Alhambra, 45 P.2d 207, i 
6 Cal,App.2d 622. 

Extraordinary occurrence I 

Where motorcyclist rode motor¬ 
cycle out of rear end of basement 
garage, up a concrete ramp, and out 
to alley, but instead of turning and 
riding down alley he rode across it 
and off an eight-foot embankment, 
landing on adjoining lot below, the 
incident was an extraordinary oc¬ 
currence, which city was not expect¬ 
ed to anticipate or to guard against 


and city was not liable for death of 
motorcyclist.—^Kimball v. City of 
Sioux Falls, S.D., 20 N.W.2d S7S. 
Danger created by act of third per- 
sons 

City need not erect barriers on 
boundaries at end of city street to 
guard against arising of dangerous 
conditions by act of third persons 
outside city limits.—^Wickham v. 
City of Upper Arlington, Ohio App., 
51 N.E.2d 739. 

90. Wash.—^Wesseis v. Stevens 

County. 1S8 P. 490. 110 Wash. 136. 

42 C.J. p 844 note S. 

91. Cal.—Rippe v. City of Los An¬ 
geles, 123 F.2d 47, 59 Cal.App.2d 
1S9. 

Danger on dark night at point 
where automobile skidded from 
highway or existence of fog or mist, 
or blinding by lights of approach¬ 
ing automobile, or loss of control of 
automobile from other causes on 
slippery highway, were probabilities 
which could be considered in decid¬ 
ing whether highway was so unsafe 
as to require fence.—^Albright v. 
MacDonald, 1S3 A. 389, 121 Conn. SS. 

92. S.D.—Wyant v. Faith Tp., 207 
N.W. 87, 49 S.D, 220. 

93. N.C.—Willis V. New Bern, 132 
S.E. 286, 191 N.C. 507. 

94 - Md.—Baltimore v. State. 126 A. 
130, 146 Md. 440. 

Mo.—^Hauck v. Kansas City Public 
Service Co., App., 200 S.W.2d 60S. 

95- Mo.—Hauck v. Kansas City 
Public Service Co., supra. 

N.T.—Tully V. State, 8 N.T.S.2d 622, 
169 Misc. 796. 

Wis.—^Lindgren v. La Crosse County, 
2S5 N.W. 772, 231 Wis. 347- 
42 C.J, p 844 note 10. 


Motorist injured while looking for 
entrance to highway 
N.T.—Tu'.Iy V. State, 8 N.Y.S.2d €22, 
1'39 Misc. 796. 

Precipice fifty feet from street 
Mo.—Sparks v. Kansas City, 160 S- 
W.2d 813, 236 Mo.App, 710. 

96. Mo.—Hauck v. Kansas City Pub¬ 
lic Service Co., App., 200 S.W.2d 
60S. 

42 C.J. p S44 note 11. 

97. Pa.—Camp v. Allegheny County, 
me A. 314, 263 Pa. 276. 

; 42 C.J. p S44 note 12. 

j 98. N.Y.—Countryman v. State, 297 
I N.T.S. 771, 251 App.Div. 509, af¬ 
firmed 13 N.E.2d 782, 277 N.T. 5S6. 
Anticipated dangers 
; With respect to liability of city for 
I death of occupant of automobile 
j which plunged through railing of 
! street viaduct, city was not obliged 
’ to provide for everything that might 
happen, but only for such things as 
, ordinarily exist, or such as might 
! reasonably be expected to occur.— 
;S\,'ain V. City of Nashville, 92 S.W. 

J 2d 405, 170 Tenn. 99, 

I Statutory right of octioiL 

Under a statute conferring a right 
of action on anyone injured by rea¬ 
son of the failure to maintain a suf¬ 
ficient railing or fence upon a part 
of the road so raised above the ad¬ 
joining ground as to be unsafe for 
travel, a sufficient railing or fence 
is such a one as will under the cir¬ 
cumstances be adequate reasonably 
to protect travel upon the highway. 
—Albright v. MacDonald, 183 A. 389, 
121 Conn. SS—^Horton v. McDonald, 
136 A. 442, 105 Conn. 356. 

99^ N.Y.—‘Countryman v. State, 297 
N.T.S. 771, 251 App.Div. 509, af¬ 
firmed 13 N.E.2d 782, 277 N.Y. 586. 
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that the guard rails need not be of sufficient strength 
to withstand the impact arising from the momentum 
of a moving automobile,^ particularly one which is 
moving rapidly,2 although the failure of the barrier 
to stop the vehicle and prevent the accident may un¬ 
der the circumstances establish its insufficiency to 
make the road safe for travel generally.^ Liability 
has been imposed where the barrier was insuffi¬ 
cient to withstand a vehicle traveling at a reason¬ 
able speed which, because of the slippery condition 
of the road, skidded into the barrier.^ 

Location. A barrier, although regarded as placed 
merely for the purpose of affording notice, may 
nevertheless be defective where its position is such 
as to mislead travelers into driving dangerously near 
an embankment.^ 

Effect of loss of control of vehicle. Where the 
injury to the traveler results from loss of entire 
control and direction of the motor vehicle, the acci¬ 
dent is, it has been held, one which is not reason¬ 
ably to be anticipated or foreseen,^ unless there is 
some defect in the way which is a contributing cause 
toward rendering the motor vehicle uncontrollable.'^ 
It has been held, however, that the loss of control 
of a vehicle by reason of its skidding on snow and 
ice is a mischance which is reasonably to be antici¬ 


pated.8 It has also been held that, notwithstanding 
the cause which causes the vehicle to come in con¬ 
tact with the barrier, the driver has a right to the 
protection which a proper barrier would afford.^ 

§191. - Lighting 

The requirement of due care to keep the way in a 
reasonably safe condition for travel by motor vehicles 
may require the lighting of dangerous places at night. 

The requirement of the exercise of reasonable 
care to keep the way in a reasonably safe condi¬ 
tion for travel by motor vehicles may require the 
lighting of dangerous places at night.^^ However, 
the highway authorities may not be charged with 
negligence where the lights are out by reason of 
unusual weather conditions and prompt steps are 
taken to replace them as soon as the condition is 
known.^^ 

§ 192. -.Notices and Signs of Dangerous 

Conditions 

The due care owed by highway authorities to motor¬ 
ists requires the posting of notices and signs warning 
them of dangerous conditions. 

While the exercise of reasonable care by highway 
authorities toward motorists may require a placing 
of signs warning of dangerous conditions, ^2 as 


Pa.—^Wasser v. Northampton County, 
94 A. 444, 249 Pa. 25, LRA.191'5F 
973. 

1. Ky —City of Catlettsburg v. 
Sutherland's Adm'r, 57 SW.2(i 512, 
247 Ky. 540. 

N.Y.—Garner v. Town of East Green- 
bush, 233 N.T.S. 533, 225 App Div 
609—Cotnss v. State, 228 N.Y S. 
593, .223 App.Div. 520. 

Tenn.—Swain v. City of Nashville, 
92 S.W.2d 405. 170 Tenn. 99. 
Wash.—Davison v. Snohomish Coun¬ 
ty, 270 P. 422, 149 Wash. 109. 

42 C.J. p 844 note 15. 

Obvious condition of dangrer 
Ky.—City of Catlettsburg v. Suther¬ 
land’s Adm’r, 57 S.W.2d 512, 247 
Ky 540. 

Street temLinatingr at river 
Ky.—Watkins' Adm'r v. City of Cat- 
lettsburg, 47 S.W.2d 1032, 243 Ky. 
197. 

N.Y.—Lang v. City of Troy, 12 N.Y 
S.2d 599, 256 App.Div. 743, appeal 
denied 14 N.Y.S 2d 286, 257 App. 
Div. 1063, reversed on other 
grounds 25 N.E 2d 388, 282 N.Y 
607, reargument denied 28 N.E.2d 
40. 283 N.Y. 643. 

Statutory fence 

Trial court, in determining wheth¬ 
er statutory fence would have pre¬ 
vented automobile from skidding 
over bank, could consider that auto¬ 
mobile was comparatively light and 


was not driven at high speed and its 
progress after it began skidding was 
retarded by application of brakes, 
and that for part of distance automo¬ 
bile moved diagonally on soft and 
rough ground.—^Albright v. MacDon¬ 
ald, 183 A. 389, 121 Conn. 88 

2. NY.—Countryman v State, 297 
NY.S. 771, 251 App.Div. 509, af¬ 
firmed 13 N.E.2d 782, 277 N.Y. 586. 

42 C.J p 845 note 16—29 C.J. p 690 
note 31. 

Impregnable barrier is not required 
Conn.—Albright v. MacDonald, 183 A. 
389, 121 Conn. 88. 

3. Ind.—Indianapolis v. Moss, 128 N. 
E 857. 74 Ind.App. 129. 

42 C J. p 845 note 17. 

4. Pa.—McCracken v. Curwensville 
Borough. 163 A. 217, 309 Pa. 98, 86 
ALR. 1379. 

Decayed barrier 

N.Y—Countryman v. State, 297 N.Y. 

S. 771, 251 App.Div. 509, affirmed 
13 NE.2d 782, 277 N.Y. 586. 

5. N.H—Kelsea v. Stratford, 118 A. 
9, SO NH. 148. 

6. N.Y.—Dorrer v. Callicoon, 170 N. 
Y.S. 676. 183 App Div. 186. 

42 C.J. p 845 note 21. 

Proximate cause generally see supra 
§ 175. 

7. Tex.—Dallas v. Maxwell, Com. 
App., 248 S.W. 667. 
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8. Conn.—Zeidwig v. City of Derby, 
31 A.2d 24, 129 Conn. 693. 

9 . Ind—Indianapolis v. Moss, 128 N. 
E. 857, 74 Ind.App. 129. 

10. Pa.—Barger v. City of Philadel¬ 
phia, 17 PaDist. & Co. 617. 

42 C.J. p 812 note S3. 

11. Md.—Charles v. Baltimore, 114 
A. 565, 138 Md. 523. 

42 C.J. p 842 note 84. 

12. Ill.—Linneen v. City of Chicago, 
34 N.E.2d 100, 310 Ill.App. 274. 

Miss.—Central Paving & Construc¬ 
tion Co. V. McCaskin, 184 So. 464, 
183 Miss. 814 

N.Y—Torrey v. State. 42 N.Y.S.2d 
567, 266 App.Div. 900—Taylor v- 
State, 30 N.Y.S.2d 712, 262 App. 
Div. 657, affirmed 41 NE.2d 939. 
288 N.Y. 542—Cotnss v. State, 228 
NY.S. 593. 223 App.Div. 520—Veit 

V. State, 78 N.Y.S.2d 336, 192 Misc. 
205—Casey v. State, 76 N.Y.S.2d 
572, 191 Misc. 95—Sutherland v. 
State, 68 N.Y.S.2d 553, 189 Misc. 
953—Goldfarb v. State, 33 N.Y.S. 
2d 656, 178 Misc. 180. affirmed 37 
N.Y.S 2d 246. 261 App Div. 976— 
Le Boeuf v. State, 7 N.Y.S.2d 621, 
169 Misc. 372, affirmed 12 N.Y.S.2d 
640, 256 App.Div. 798, affirmed 23 
N.E 2d 550, 281 N.Y. 737. 

42 C.J. p 842 note 86. 

Warning held sufficient 

Ky.—Commonwealth v. Dever, 143 S. 

W. 2d 1065, 284 Ky. 150. 
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where there are obstructionsi-'^ or excavations^^ in 
the way, or the highway terminates abrupriy/o cr 
a bridge has been destroyed,^® warning signs need 
not be maintained at places which do not present an 
extraordinary condition or unusual hazard,^" as. f:*r 
example, at curves of an ordinary character in the 
highway.^® Warnings or notices need not be given 
where the physical facts give sufficient warning of 
the danger.^® Where a barrier gives ample and 
timely warning of the dangerous condition of the 
road, there is no duty devolving on those in charge 
of the highway to post notices of the condition of 
the road some distance therefrom.20 In determin¬ 
ing what is reasonable warning, the place at which 
the danger exists, the nature of the road, and the 


jren^r'*! situation and circ-rmstfinces surrounmng it 
arj to tah'in into consideration,^* as are also the 
k’n'^ "'■f tr:.'*.'* and the sveed r^t w/iich vehicles v.'ill 
Ijrchalilv travel :,n :h:^ rtad.-- It has been held, 
where the statute imnest-s liability only where the 
vrav is cestr-'V^'d or out of repair, that liability may 
no*" be imn ;Sed ftr failure to give warning of a 
danger that is inherent in tne p-an of construction 
cf the 


§ 193 . 


Warning Lights 


Reassnable care with respect to motor vehicles travel¬ 
ing on a haghway may require the maintenance of warn¬ 
ing Sights, particularly an the case of a dangerous obstruc¬ 
tion OP excavation in the way. 


Miss.—Central Paving & Construc¬ 
tion Co. V. McCaskin, 184 So. 464, 
183 Miss. 814. 

N.T.—Schaefer v. State, 286 N.T.S. 

44, 247 App.Div. 833. 

Wash.—Nelson v. City of Seattle, 
134 P2d 89, 16 Wash.2d^592. 
Warning* held insnfficlent 
N.Y.—Juliano v. State, 71 N.T.S.2d 
474, 190 Misc. 180—Petrozak v. 

State, 69 N,T.S.2d 809, 189 Misc. 
809—Wasnick v. State. 52 N.Y.S.2d 
32, 183 Misc. 1073, modified on oth¬ 
er grounds 58 N.Y.S.2d 435, 269 
App.Div. 1001, affirmed 68 N.E.2d 
22. 295 NT. 902—Connelly v. State, 
44 N.Y.S.2d 331. 

Out of range of antomohile lights 
City may be held accountable be¬ 
cause of inadequacy of warnings of 
obstructions or dangerous conditions 
in roadway out of range of direct 
rays of automobile headlights.— 
O’Rourke v. City of Washington, 155 
A, 100, 304 Pa. 78, 78 A.L.R. 811. 
Curves 

(1) The principal duty of the state 
with respect to necessary curves in 
construction of highways is to give 
adequate warning thereof to motor¬ 
ists, especially when highway is 
within village or other congested 
area.—Ruggiero v. State, lO N.T.S.2d 
242, 256 App.Div. 437. 

(2) The state must properly and 
adequately warn traffic of dangerous 
condition of highway on which ice 
had accumulated near steep grade 
and sharp curve, and reflectorized 
“curve sign” and reflectorized posts 
on approaches to curve did not con¬ 
stitute adequate or proper warning. 
—Sutherland v. State, 68 N.T.S.2d 
553, 189 Misc. 953. 


13. Ill.—^Rohwedder v. City of Chi¬ 
cago. 53 N.E.2d 496, 322 IlLApp. 
700. 

Md.—^East Coast Freight Lines v. 
Mayor and City Council of Balti¬ 
more, 58 A.2d 290. 

—Metz V. Kansas City, 81 S.W.2d 
462, 229 Mo.App. 402. 


X.J.—Casta V- City of Newark, 1? 

A.2d 629, 126 N.J.Law 375. 

N.T.—Lsaac v. Town of Queen si-ur::. 

12 N.E.2d 785, 277 N.Y. 37, r»:'ir:ru- 
ment denied 15 N.E 2d 73, 2??. N.Y. 
4<;3—Nel.^on v. State, 36 N.T.S.2d 
737, 17S riiFC. S75. 

Ohio.—Craig v. City of Toledo, 21 N. 

E.2d 1003. 60 Ohio -.\pp. 471. 

Pa—O’Rourke v. City of Waahlncr- 
ton, 155 A. 100, 304 Pa. 75^. 7S A. 
L.R. Sll. 

^^MLsfeasaxice’* or “negligence” of 
state officers or employees, rendering 
state liable for damages sustained 
on a highway, may be a failure to 
warn of highway obstructions.— 
Sutherland v. State, 6S N.Y.S.2d 553, 
189 Misc. 953. 

14. Ala.—City of Birmingham v. 

' Young, 22 So.2d 169. 216 Ala. 6o0. 

I Ill.—Live Stock Nat. Bank cf Chica¬ 
go V. Richardson. 25 N.E. 2d 613, 
303 Ill.App. 445. 

La.—General Securities Co. v. City 
of Hammond, 123 So. 399, 11 La. 
App. 3U6. 

X.j.—^Hammond v, Monmouth Coun- i 
ty, 186 A. 452, 117 N.J.Law ll. J 
42 CJ. p S42 note ST. 

Washout 

Kan,—Thummel v. Kansas State' 
Highway Commission, 164 P.2d 72, • 
160 Kan. 532. j 

15 . Ariz.—City of Phcenix v. May-' 
field, 20 P.2d 296, 41 Ariz. 537. 

K.T.—Lang v. City of Troy, 12 N.Y. 
S.2d 599, 256 ApP-Div. 743, appeal 
denied 14 N.T.S.2d 2S6, 257 App. 
Div. 1063, reversed on other 
grounds 25 N.E.2d 388, 282 N.Y. 60 1 
reargument denied 2S N.E.2d 40, 
283 N.Y. 643. 

Wis.—Martinson v. Polk County, 279 
N.W. 60, 227 Wis. 444. 

42 C.J. P 842 note 88. 

Dead end 

N'.T.—Wickham v. Town of Newfane 
et al., 75 N.Y.S.2d 667. 190 Misc. 
565. 


17. Fla.—City of Minmi v. Saunders, 

1') So.Jd 326. 151 F.a. 61)9. 

Minn.—Hi-n 1* r-^'n v. ^^ity of St. 

Paul, 11 N.W.-d 791, 216 Minn. 122. 
N.Y.—Tu'/.y State, S N.T.S.2d 622, 

I6ji Misc. 7','6. 

V.'a.-'h,—WerSr-lrs V. Stevens County, 
ISS P. 499, llO Wash. 196. 
lEntersectioa with arterial highway 
A c:ty owed no duty to maintain 
stop signal at intersecticn of street, 
designated by ordinance as arterial 
highv’ay, with another street, for 
benefit of travelers on either street. 
—Martin v. City of Winchester, 128 
S.W.2d 543, 278 Ky. 200. 

1 “Jogs” and “offsets” 

Liability may not be imposed for 
failure to maintain warning signs or 
notices of street “jogs” or “offsets.” 
—Robf^rt.^on v. City of Long Beach. 
66 P.2d 167, ID Cal.App.2d 676—Wal¬ 
dorf V. City of Alhambra, 45 P.2d 
207, 6 CaLAip.2d 522. 

Guide to highway 

It is not the duty of the state to 
guide an automobile driver seeking 
to reach a stale highway or to save 
him from straying to other property. 
—Tully V. State. 8 N.Y.S.2d 622, 1C9 
Misc. 795. 

Precipice fifty feet from street 

Mo—Sparks v. Kansas City, 160 S. 

W.2d 819, 236 Mo.App. 710. 

18. Neb.—Dickenson v. Cheyenne 
County, 18 N.W.2d 559. 146 Ntb. 36. 
■^Vash.—^Weasels v. Stevens County, 
18S P. 490, 110 Wash. 196. 

-19. Miss.—Graves v. Johnson, 176 
I So. 256. 179 Miss. 465, followed in 
* Graves v. Hamilton, 177 So. 360. 

20. Wis.—Butcher v. Racine, 208 N. 
W. 244. 189 Wis. 541. 

21. Idaho.—Strickfaden v. Green- 
creek Highway Dist.. 24S P. 456. 42 
Idaho 738, 49 A.L.R 1057. 

22. Idaho.—Strickfaden v. Green- 
creek Highway Dist., supra. 


16. Wyo.— Opitz V. Newcastle, 249 
P. 799, 35 Wyo- 358. 
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23. S.D.—Reaney v. Union County, 
10 N.W.2d 762, 69 S.D. 392, adhered 
to 12 N.W.2d 14, 69 S.D. 488. 
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The highway authorities in the exercise of rea¬ 
sonable care as to the safe condition of the way for 
travel by motor vehicles may be required to place 
warning lights,^^ particularly in the case of a dan¬ 
gerous obstruction^^ qj; excavation or opening in the 
road,25 and notwithstanding the requirements of 
statutes or ordinances requiring automobiles to be 
equipped with headlights of a certain character.27 
Where reasonable care does not require it, warning 
lights need not be maintained,^® as where the place 
is well illuminated by other lights in the vicinity.29 
The placing of lights in such manner as to be mis¬ 
leading may constitute negligence.^o The failure of 
the highway authorities to guard against the re¬ 
moval of warning lights may constitute negligence,®! 
and a failure to service and inspect warning lights 
may also constitute negligence,®® although where an 
excavation has been adequately guarded, and lights 


placed on such guards, a failure to see that the 
lights are kept lit is not necessarily negligence in the 
absence of proof that such lights were known to be 
defective.®® 

§ 194. Notice of Defect or Obstruction 

Liability for an injury to a motor vehicle or its occu¬ 
pants resulting from an obstruction or defect in the way 
ordinarily must be predicated on notice of such defect or 
obstruction. 

As in the case of injuries to travelers generally 
discussed in Highways § 263 and the C.J.S. title 
Municipal Corporations § 824 et seq, also 43 C.J. p 
1040 note 44 et seq, liability for an injury resulting 
to an automobile or its occupants from a defect or 
obstruction in the highway ordinarily must be predi¬ 
cated on notice of such defect or obstruction®^ in 
time for the highway authorities, acting with rea- 


24 . Mo.—Metz v. Kansas City, 81 S. 
W.2d 482, 229 Mo. 402. 

42 C.J. p 842 note 96. 

Proximate cause of injury see supra 
§ 175. 

XusufflclezLt warningr 

(1) In general.—Bullock v. King 
County, 36 P.2d 609, 179 Wash. 167. 

(2) Lights on edge of highway 
four or five feet off traveled portion 
were not notice to motorist of char¬ 
acter of ice barrier one to two feet 
high across highway.—^Brown v. 
Oakland County, 271 N.W. 550. 279 
Mich 55. 

Recognition, of duty 

Fact that city placed and attempt¬ 
ed to keep up lights on large cir¬ 
cular island in center of intersection 
of public streets could properly be 
considered in determining whether 
city recognized that lights were nec¬ 
essary for protection of travelers; 
and, where city recognized necessity 
of warning lights, it was its duty to 
maintain them —Metz v. Kansas 
City, .81 S.W.2d 462, 229 Mo App. 402. 

25. N.J.—Casta v. City of Newark, 
19 A.2d 629, 126 N.J Law 375. 

NT.—Annino v. City of Utica, 11 N. 

B.2d 726. 276 NY. 192. 

N.D.—^Axelson v. Jardine, 223 N.W. 
32, 57 N.D. 524. 

Ohio.—Craig v City of Toledo, 21 N. 

E.2d 1003, 60 Ohio App. 474. 

42 C.J. p 842 note 97. 

City street sweeper 
N.T.—Johnson v. City of Amster¬ 
dam, 282 N.T.S. 417, 245 App Div. 
894. 

Pallen tree 

Failure to light tree fallen across 
highway within reasonable time aft¬ 
er notice warranted recovery for in¬ 
juries to automobile occupant from 
collision—Caroline County Com’rs 
v. Beulah, 138 A. 2'5. 153 Md. 221. 


Road roller on highway 
N.T.—Wagner v. State, 32 N.Y.S.2d 
818, 17'7 Misc. 1078. 

26. Ala.—City of Birmingham v. 
Young, 22 So.2d 169, 246 Ala. 650. 

Neb.—^Kelso v. Seward County, 219 
N.W. 843, 117 Neb. 136. 

La.—General Securities Co. v. City 
of Hammond, 123 So. 399, 11 La. 
App. 306. 

Miss.—Thomas v. City of Lexington, 
150 So. 816, 168 Miss. 107. 

N.J.—^Hammond v. Monmouth Coun¬ 
ty, 186 A. 452, 117 N.J.Law 11. 

42 C.J. p 843 note 98. 

27. W.Va.—^Hersman v. Roane 
County Ct., 102 S.E. 810, 86 W.Va. 
96. 

42 C.J. p 843 note 99. 

28. Minn.—^Henderson v. City of 
Saint Paul, 11 N.W.2d ’791, 216 
Minn. 122. 

Nuisance 

Slone wall beyond end of city 
street was hold not a nuisance even 
though the nearest street light was 
a considerable distance away.—Ellis 
V. City of Youngstown, 42 N.E 2d 
7160, 140 Ohio St. 133. 

TTnfamiliarity with neighborhood 
Failure to exhibit red light or oth¬ 
er signal at point where accident 
might happen because of automobil- 
ist’s mere unfamilianty with neigh¬ 
borhood is insufficient to charge mu¬ 
nicipality with negligence.— 
O’Rourke v. City of Washington, 155 
A. 100, 304 Pa. 78, 78 A.L.R. 811. 

29. Mich.—^Jones v. City of Lansing, 
263 N.W. 757, 273 Mich. 623—Ger- 
rie V. Port Huron, 198 N.W. 236. 
226 Mich. 630 

N.C.—Brickhouse v. Town of Co¬ 
lumbia, 24 S.E.2d 2'57, 222 N.C. 597. 

30. U.S.—Baltimore v. Maryland, 
Md., 166 P. 641, 92 C.C.A. 335. 
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31. La.—Holden v. Toye Bros. Auto 
& Taxicab Co., 1 La.App. 521. 

N.Y.—Smith v. Village of Pleasant- 
ville, 20 N.Y.S2d 594. 

Wash.—Brengman v. King County, 
181 P. 861, 107 Wash. 306. 

32. Tex.—City of Waco v. Thomp¬ 
son, Civ.App., 127 S.W.2d 223, er¬ 
ror dismissed, judgment correct. 

33. N.J.—Onka v. Board of Chosen 
Freeholders of Middlesex County, 
13 A.2d 496, 125 N.J.Law 5. 

34. Ala—City of Anniston v. Oliv¬ 
er, 185 So. 187, 28 Ala App. 390. 

Conn.—Falkowski v. MacDonald, 164 
A. 650, 116 Conn. 241. 

Fla.—;Johnson v. City of Jackson¬ 
ville, 24 So.2d 717, 157 Fla. 14. 
Iowa.—Jensen v. Incorporated Town 
of Magnolia, 2'5'7 N.W. 584, 219 
Iowa 209. 

Ky.—Miller's Adm’r v. City of Pine- 
ville, 1216 S.W.2d 844, 277 Ky. 390. 
La—^Minor v. City of New Orleans, 
3 La.App. 448. 

Mich.—Jones v. City of Lansing, 1263 
N W. 757, 273 Mich. 623. 

N.Y.—Isaac v. Town of Queensbury, 
12 N.B.2d 785, 277 N.T. 37, reargu¬ 
ment denied 15 N.E 2d 73, 278 N. 
T. 483—Carver v. State, '68 N.T.S. 
2d 614, 188 Misc. 660. 

Ohio.—^Wickham v.. City of Upper 
Arlington, App., 51 N.E 2d 739— 
Brown v. Baltimore & O. R. Co., 
197 N.E. 366, 49 Ohio App. 456. 
Wash.—^Davison v. Snohomish Coun¬ 
ty, '270 P. 422, 149 Wash. 109. 

42 C.J. p 845 note 2'5. 

Particular defects or obstructions 

(1) Accumulation of dirt.—^Davi¬ 
son V. Snohomish County, supra. 

(2) Overhanging branch—Minor v. 
City of New Orleans, 3 La.App. 448. 

(3) Slippery spots.—Carver v. 

State. 68 N.T.S.2d 614, 188 Misc. 660. 

(4) Truck parked without lights.— 
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sonable diligence, to put the highway in repair or ' 
otherwise guard against and prevent the injury', 
or within the time fixed by statute,^® unless the de¬ 
fect or obstruction was caused by the direct act of 
the municipality or its authorized agent/"" As a 
general rule, where the authorities have notice of a 
hazard, it is their duty to eliminate it, and their fail¬ 
ure to do so may constitute negligence,but no- : 
tice will not create a liability on the part of author¬ 
ities who are not in any event liable for the condi¬ 
tion of the way.j 



or v/hcre thcr'C ore '-ther facts front v/hich notice 
may reast^raMy he inferred/^- So notice to an 
o5cer or cma'jtv': vh: has some duties to perform 
in respect of the defect or obstruction is sufficient.'^- 
Even though notice is required to be actual and not 


Miller’s Adm’r v. City of Pineville. 
126 S.W.2d 844, 277 Ky. 390. 

Hnral mail'box 

Since a postal patron derives his 
right to place a mailbox on post 
road where the box is accessible to a 
mail carrier without leaving his ve¬ 
hicle from the federal Constitution 
And laws, municipal authorities can 
take no action in respect of the lo¬ 
cation of a mailbox on a post road 
unless and until it has been brought 
to their attention that such box was 
not located as required by the post 
office department.—Black v. City of 
Berea, 32 N.R2d 1, 137 Ohio St. 611. 
132 A.LR. 1391. 

35. Mich—Jones v. City of Lansing, 
263 N.W. 757, 273 Mich. 623. 

"N.T.—Connelly v. S-tate, 44 N.T.S.2d 
331. 

'Wash.—^Davison v Snohomish Coun¬ 
ty, 270 P. 422, 149 Wash. 109. 

Wis,—Lindgren v. La Crosse Coun¬ 
ty, 285 N.W. 772, 231 Wis. 347. 
Saif hour 

N.T—Connelly v. State, 44 N.T.S.2d 
331. 


I Misfeasance or neghg-eiice state 
;officers or employees, rendering state 
j liable for damages sustazr.el on a 
I highway, may be a failure to repa.r 
dangerous condition of hlghwai' aft¬ 
er notice to stat**.—Sutherland v. 
State, 68 N.Y.S.2d 553, ISS Misc. 353. 

Nonfeasance would consist of fail¬ 
ure to repair street and underpas.s 
after construction, after beccm.ng 
unsafe, and city had either actual 
or constructive notice of d'-fect for 
a reasonable time, with respect to 
liability of city to motorists.—City 
of Louisville v. Redmon, 96 S.W.2d 
866, 265 Ky. 300. 

39. N.J.—Buckalew v. Middlesex 
County, 104 A. 308, 91 N.J.Law 
517. 

40- Ala.—City of Anniston v. Oliver, 
185 So. 1S7, 2S AlaApp, Cj-'. 

N.C.—Speas v. City of Greensboro, 
167 S.E. 807, 204 N.C. 239. 

Ohio.—^^Vhekham v. City of Cpper 
Arlington, App., 51 N.E.2d 739. 
Wis—Brubaker v. Iowa County, 183 
N.W. 690, 174 Wis. 574. 


1“ N.Y.S.l'd '.01, 256 App.Div. 1053 
and 1} N.Y.S.2d S32, 256 App.Biv. 

llXere existence of minor defect, 

cor.s.stinc: of one h-ilf to three quar¬ 
ters of an in-'h sinking of surface of 
street at edge of d.p constructed in 
street for passage of storm waters, 
was net sufficient to charge city with 
constructive notice so as to render 
it liable to guest in automobile for 
injuries sustained when automobile 
crossed dip.—Rodki^y v. City of Es¬ 
condido, 67 P.2d 1033, 8 Cal.2d 6S5. 
Traffic control signals 
N.T.—Foley v. State, 43 N.y.S.2d 585, 
affirnted 59 N.Y S.2d 180, four cas¬ 
es, 182, two cases, 267 App.Div. 
1037, appeal dismissed 59 N.E.2d 
44 2, 2^^3 N.Y. S52—Caliban v. State. 
36 N.Y.S.2d S40. 

42. Cal.—Silva v. Fresno County, 
146 P.2d 520, 63 Cal.App.2d 253. 
Prior action as notice 
Cal.—Bigelow v. City of Ontario, 99 
, P.2d 298, 37 Cal.App.2d 198. 
Previotis accidents 


36. Kan.—Espey v. Kansas State 
Highway Commission. 57 P.2d 424, 
143 Kan. 873. 

-37. Cal.—Sandstoe v. Atchison, T. & 
S. F. Ry. Co., 82 P.2d 216, 28 Cal. 
App.2d 215. 

Mo.—Glasgow V. City of St. Joseph, 
184 S.W.2d 412, 353 Mo. 740. 

Tex.—City of Wichita Falls v. Geyer, 
Civ.App., 170 S.W.2d 615, error re- 
fused- 

42 C.J. p 846 note 26. 

Imputed notice 

Conn.—Federman v. City of Stam¬ 
ford. 172 A. 853. 118 Conn. 427. 

38. Cal.—Arellano v. City of Bur¬ 
bank, 89 P.2d 113, 13 Cal.2d 24S— 
Rubell V. Santa Clara County, 80 
P.2d 1023, 27 Cal.App.2d 377. 

La.—Landry v. New Orleans Public 
Service, App., 149 So. 136. 

_N.Y.—Veit V. State, 78 X.Y.S,2d 336, 
192 Misc. 205—Sutherland v. State. 
68 N.Y.S.2d 653. 189 Misc. 953— 
Julian V. State, 63 N.Y.S.2d 364, 
187 Misc. 146—^Pierce v. State, 41 
N.Y.S.2d 602. 


j Weather conditions 
' City was charged "with knowledge, 
[common to all residents of city, of 
.weather conditions which might rea- 
isonably be expected.—East Coast 
‘Freight Lines v. Mayor and City 
! Council of Baltimore, Md., 58 A.2d 
1290 . 

41. Ala.—City of Anniston v. Oliver, 
185 So. 187, 2S AlaApp. 3'jO. 

Cal.—Rippe v. City of Los Angfles, 
123 P.2d 47, 50 Cal.App.2a 1S9. 
Conn.—Falkowski v- MacDonald, 164 
A. 650, 116 Conn. 241. 

Mo.—Glasgow V. 0*ty of St. Joseph, 
184 'S.W.2d 412, 35S Mo. 740. 

N.Y.—Isaac v. Town of Queensbun', 
12 N.E.2a 785, 277 N.Y. 37, reai’gu- 
ment denied 15 N.E.2d 73, 27S N- 
y. 4S3. 

Ohio.—IVickham v. City of L’pper 
Arlington, App., 51 N.E.2 q 739. 
Tenn.—^Jones v. City of Knoxville, 
108 S.W-2d 8S2, 172 Tenn. 1. 

42 C.J. p S46 note 30. 

I Two months 

jN.Y.—Shaffer v. State, 10 N.y.S.2d 
1 890, 256 App.Div. 1053, followed in 


Cal.—Bosqui v. City of San Bern¬ 
ardino. 43 P.2d 547, 2 Cal 2d 747. 

I Permissible height for trucks 
Ohio.—^Yackee v. Village of Napole¬ 
on, 21 N.E.2d 111, 135 Ohio St. 344. 
Notice held sufficient 
(Cal.—Barker v. City of Los Angeles, 

! 135 P.2d 673. 57 Cal App.2d 742. 

iKan.—Crawford v. City of Wichita, 
39 P.2d 911, 141 Kan. 171. 

Pacts held not to show notice 
Ohio.—^Wickham v. City of Upper 
, Arlington, App., 51 N.E.2d 739. 

43- Kan.—Neiswender v. Board of 
Com'rs of Shawnee County, 113 P. 
i 2d 113, 153 Kan. 634, opinion sup¬ 
plemented on other grounds 120 P. 

; 2d 218, 154 Kan. 5SS—Williams v- 
j Kansas State Highway Commis- 
i Sion, & P.2d 946, 134 Kan. SIO. 
jMo. —Metz v. Kansas City, 81 S.W.2d 
! 462, 229 Mo.App. 402. 

,N.Y,—Cosgrove v. City of Newburgh, 
j 278 N.y.S. 460, 244 App.Div. 104. 
iTonn.—Jones v. City of Knoxville, 

' lOS S.W.2d 882, 172 Tenn. L 
<42 C.J. p S46 note 21. 


533 




§ 195 


MOTOR YEEIGLES 


60 C.J.S. 


merely constructive, it may be established by cir¬ 
cumstantial evidence.**^ 

§ 195. Effect of Failure to Procure License 
or Other Violation of Law 

According to some, but not all, authorities the fact 
that the motor vehicle is upon the highway in violation of 
law precludes liability for injury to the vehicle or its 
occupants arising from a defect or obstruction in the way. 

It has been held that the fact that the motor ve¬ 
hicle is upon the highway in violation of some law, 
while it may he negligence, does not preclude recov¬ 
ery for injury due to a defect or obstruction in the 
way where the violation of law is not a contributing 
or proximate cause of the injury,45 it has also 
been held that in such case the vehicle and its oc¬ 
cupants are trespassers and there is no liability for 
injury from defects or obstructions in the way>® 

§ 196. - Unlicensed Operators 

According to some, but not all, authorities a vehicle 
operated by an unKcensed person is a trespasser on the 
highways and no recovery may be had for injury to the 
vehicle or its occupants arising from a defect or obstruc¬ 
tion in the way. 

The effect of a statute making it illegal to oper¬ 
ate a motor vehicle without an operator’s license has 
been held in some jurisdictions not to preclude a re¬ 
covery by one so operating an automobile because 
of an injury sustained by reason of a defect in the 
highway,^but the absence of a license is merely 
evidence of negligence in the management of the ve¬ 
hicle to be considered by the jury in connection with 


the other evidence hearing on that question.^ 8 
effect of a statute providing that no person shall op¬ 
erate a motor vehicle unless licensed to do so has 
been held in some jurisdictions to close the high¬ 
ways of the state to unlicensed operators,^9 and 
neither the operator,^0 nor the owner,nor the pas- 
sengers52 in a vehicle being operated by an unli¬ 
censed person can enforce a statutory liability for a 
defect in the highway, without regard to the ques¬ 
tion of causal connection between the violation of 
the statute and the happening of the accident 
and it has further been held that an exception in 
such a statute permitting the operation of a motor 
vehicle by an unlicensed person accompanied by a 
licensed operator for the purpose of learning such 
operation prior to taking out a license does not cov¬ 
er a case in which a son exchanged places with his 
father, not for the purpose of giving the son an 
opportunity to learn to drive, but because the father 
did not wish to drive.^ 4 However, it has been held 
that, while recovery by an unlicensed operator is 
barred, a passenger may recover for an injury aris¬ 
ing from a defect in the way,55 even though he 
knew that the operator was unlicensed.®® 

Statute placing responsibility on parent, A stat¬ 
ute relating to the issuance of a driver’s license to 
a child, providing that the parent shall be responsi¬ 
ble for all damages growing out of the negligent 
operation of a motor vehicle by such child, does not 
preclude a recovery for injuries sustained by the 
child while driving a motor vehicle,®'^ or for damag- 


44. Kan.—Dubourdieu v, Delaware 1 
Tp., 189 P. 386, 106 Kan. 650. 

42 C.J. p 846 note 32. 

Knowledgfe of tree warden held not 
actual knowledge to town, although 
it might constitute constiuctive 
knowledge to town.—Doloian v. Town 
of Auburn, 198 N.E. 247, 292 Mass. 
283. 

45. S.C.—Ready v. Barnwell Coun¬ 
ty, 1'65 S.E. 676, 167 S.C. 62. 

Hauling logs without permit 
S.C.—Ready v. Barnwell County, su¬ 
pra. 

46. K.Y.—^United Mut. Eire Ins. Co. 
V. State, 58 N.T.S.2d 697, 186 Misc. 
321. 

Driving truck on way closed to com¬ 
mercial traffic 

N.Y.—United Mut. Fire Ins. Co. v. 
State, supra. 

Highway apparently open for use 

Under evidence with respect to 
partially constructed highway which 
had not yet been opened to the pub¬ 
lic, fact that motorists saw no bar¬ 
ricade, signs, structures, or anything 
else to warn aga.nst using highway 
and that motorist saw wheel tracks 
thereon, the appearance of highway 


and lack of barriers were indicative 
of an implied invitation to the pub¬ 
lic to make use of the way, and mo¬ 
torists could not be considered tres¬ 
passers but could be considered im¬ 
plied invitees —Pittman v. Sather, 
Idaho, 188 P.2d 600. 

47. W.Va.—^Hersman v. Roane 
County Ct., 102 S.E. 810, 86 "W-Va. 
96. 

42 C.J. p 846 note 34 
Effect generally of failure to com¬ 
ply with requirements as to license 
to drive motor vehicle see supra 
§§ 161-164. 

48- Mass.—^Holland v. Boston, 100 
N.E. 1009, 213 Mass. 560. 

49. Kan.—^McCarry v. Center Tp., 27 
P2d 265, 13 8 Kan. 624. 

Me.—Blanchard v. Portland, 113 A. 
18, 120 Me. 142. 

50. Kan.—McCarry v. Center Tp., 27 
P 2d 26'5, 138 Kan. 624. 

Me.—Blanchard v. Portland, 113 A. 
18, 120 Me. 142 

51. Me.—^Blanchard v. Portland, su¬ 
pra. 

52. Me.—Blanchard v. Portland, su¬ 
pra. 


53. Kan.—McCarry v. Center Tp., 2T 
P.2d 2165, 138 Kan. 624. 

Me.—Blanchard v. Portland, 113 A. 
18, 120 Me. 142. 

54. Me.—^Blanchard v. Portland, su¬ 
pra. 

55. N.H.—^Vidal v. Town of Erroh 
162 A. 232, 86 N.H. 1. 

Clear evidence of legislative pur. 
pose to establish rule that passen¬ 
gers of automobile driven by unli¬ 
censed operator should share driv¬ 
er's disabilities with respect to re¬ 
covery for injuries should be re¬ 
quired before recognizing such rule. 
—^Vidal V. Town of Errol, supra. 

56. N.H.—^Vidal v. Town of Errol,, 
supra. 

Ho legal fault 

In the absence of a statute to the 
contrary, an automobile passenger 
was not legally at fault in riding 
with an unlicensed driver.—^Vidal v. 
Town of Errol, supra. 

Joint enterprise; ratification 
N.H—^Vidal V. Town of Errol, su¬ 
pra. 

57. Wis.—'Scheibe v. Town of Lin- 
, coin, 271 N.W. 43. 223 Wis. 417. 
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es to the vehicle itself while so opcTated,'^^ caused ’ savory f=- cr reE-’t rg a dsfect or obstruction 

hy a defective condition of the highway. 

A or oth’^T re.^ii- 


§ 197. - Unlicensed or Unregistered Ve¬ 

hicle 

According to some, but not other, authorities an un¬ 
licensed vehicle is unlawfully upon the highway and re¬ 
covery may not be had for injury to the vehicle or its 
occupants from a defect or obstruction in the way. 

According to some authorities the fact that a mo¬ 
tor vehicle is being driven without having been reg¬ 
istered or licensed as required by statute will not 
preclude a recovery for an injury occasioned by a 
defect or obstruction in the road^^ unless the viola¬ 
tion of the statute has some causal connection with 
the injury.®^ On the other hand, the view has been 
taken that the unlicensed or unregistered vehicle is 
unlawfully upon the highway,6^ and that a recov¬ 
ery cannot be had for an injury arising from a de¬ 
fect in the highway®^ by the owner, operator, or 
passengers in the vehicle,and it is immaterial that 
an injured passenger does not know that the vehicle 
is not registered but it has also been held that, 
while there may be no recovery by the operator of 
the vehicle,a passenger is not barred.®® The rule 
denying liability in the case of an unlicensed or un¬ 
registered vehicle applies without regard to wheth¬ 
er there is a causal connection between the viola¬ 
tion of the statute and the happening of the acci¬ 
dent,®'^ there being no duty on the highway author¬ 
ities except that of refraining from willful or ma¬ 
licious injury,® 8 

§ 198. - Failure to Carry Proper Lights 

A failure to comply with laws as to the lights a 
vehicle must carry has been held not to preclude a re- 



§ 199. - Operation without Statutory 

Brakes 

r..- to m'.tor in general siro 

supra ?v and rare as t:) lirakes with 

rtS'.ect to in'urics oajraii-n of motor vehicles 

lir-as-l. ■ 

• Examine Packer Parts for later cases. 

5 § 200. Effect of Excessive Weight or Width 

i The fact that the veh'cSe is of excessive weight may 
k preciude recovery fer injury from a defect or obstruction 
i sn the way. 

I Under same statutes it has been held that the 
! right of rec 3 v:ry for a dcifect in a highway is lim- 
1 ::cd to instances wherein the combined weight of 

* the vehicle and load does not exceed a specified 

1 amount.*^ 


1 § 201. Contributory Negligence of Driver or 
I Operator of Vehicle 

a. In general 

b. Violation of statute or ordinance 

c. Acts in emergencies 

d. Failure to anticipate danger 

e. Use of defective way 

f. Leaving traveled way 

g. Proper lookout 


58. Wis.—Scheibe v. Town of Lin¬ 
coln. 271 N.W. 47, 223 Wis. 425. 

59. N.H.—Clark v. Town of Hamp¬ 
ton, 145 A. 265, S3 N.H. 524, 61 A. 
L.R. 1171. 

42 C.J. p S47 note 45. 

Effect generally of failure to comply 
with requirements as to registra¬ 
tion or licensing of motor vehicles 
see supra §§ 133-13*5. 

60. Iowa—^Wolford v. Grinnell. 161 
N.W. 686, 179 Iowa 6S9. 

42 C J- P 847 note 46. 

61. Colo.—City of La Junta v. Dud¬ 
ley, 260 P. 96, 82 Colo. 354. 

Vt.—^Hanley v. Town of I'oultney, 
135 A. 713, 100 Vt. 172, 54 A.L.R 
371. 

42 C.J. P 847 notes 47, 60. 

62. Vt.—^Hanley v. Town of Poult- 
ney, supra. 

42 C.J. p 847 note 51. 

No duty toward unlicensed vehicle 
A city is under no duty to furnish 


reasonably safe streets for the use 
of a motor vehicle which, under 
statute, no one is authorised to use 
on the streets of the city. 

Colo.—City of La Junta v. Dudley, 
260 P. 96. 82 Colo. 354. 

Kan—-Miller v. City of El Doradc. 
103 P.2d S35, 152 Kan. S79. 

e3. Colo.—City of La Junta v. Dud¬ 
ley, 260 P. 96, S2 Colo. 351. 

Vt.—Hanley v. Town of Poukney, 
135 A. 713. 100 Vt. 172. 54 A.L.R. 
371 

,42 C.J. p S47 note 48—29 C.J. p 697 
: note 17. 

j64. Mass.—Feeley v. Melrose. 91 X 
I E 306, 205 Mass. 329, 137 Am.S.R. 

I 445. 27 L.R.A.,N S, 1156. 

Ivt.—Hanley v. Town of Poultney, 
135 A. 713, 100 Vt. 172, 54 A.L.R. 
371. 

9 C.J. p 697 note IS. 

15. Kan.—Miller v. City of El Dor¬ 
ado, 103 P.2d 835, 152 Kan. 379. 
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CS. Kan.—Lawson v. Board of 
' Com'rs of Sumner County, 61 P.2d 
I 1365, 144 Kan. 450. 

167. Me.—McCarthy v. Leeds, 101 A. 
j 448, 116 Me. 275, L.R.A 191SD 671 
—McCarthy v. Leeds, 98 A. 72, 115 
j Me, 134, L.R.A1916E 1212. 

!68. Mass.—Holland v. Boston, 100 
I XE. luOD, 213 Mass. 560. 

;42 C.J. p 847 note 52. 

169. Ill.—Lawrence v. Channahon, 
i 157 in.App. 560. 

42 C.J. p S47 note 55. 


,70. Mass.—Ansell v. Boston, 150 N. 

E. 167, 254 ?.lass. 208. 
j42 C.J. p S47 note 57, 
j Term ^‘carriage ajid the load” as 
* employed in the statute in cunnec- 
■tion with the limitation of the right 
jto recovery to persons whose car- 
iriage and load does not exceed a 
certain weight is broad enough to in¬ 
clude a motor truck.—^Ansell v. Bos- 
}ton, supra. 
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h. View obscured 

i. Speed 

a. In General 

The failure of the driver of a motor vehicle to exercise 
reasonable care is contributory negligence which ordina¬ 
rily bars recovery by him for Injuries due to a defect or 
obstruction in the highway or street. 

It is the duty of the driver of a motor vehicle 
to exercise ordinary and reasonable carej^ with 
due regard to the width of the way, traffic condi¬ 
tions, and the condition of the way,"^^ and a failure 
to exercise such care is contributory negligence 
which, under the rules applicable in the case of 
other actions arising out of negligence, as discussed 
in the C.J.S. title Negligence §§ 130-132, also 45 
CJ. p 976 note 21 et seq, is generally a complete de¬ 
fense and a bar to recovery by the driver for in¬ 
juries arising from defects or obstructions in the 
way. 73 Where the negligence for which liability 


is sought to be imposed is willful or wanton, con¬ 
tributory negligence is not a defense,74 and, where 
the defect in the way is a nuisance, it has been held 
that contributory negligence is not a defense and 
does not bar recovery.75 

Under some statutes the common-law rule that 
contributory negligence by a plaintiff prevents a re¬ 
covery has been changed, and contributory negli¬ 
gence will not bar a recovery when, weighing the 
negligence of the two parties, that of plaintiff is 
slight as compared with that of the highway au- 
thorities,76 or the rule is established that, where 
there is negligence by both parties which is con¬ 
current and contributes to the injury sued for, a 
recovery by plaintiff is not barred, but his damages 
shall be diminished by an amount proportioned to 
the amount of the fault attributable to him, provid¬ 
ed plaintiff’s fault is less than defendant’s and 
plaintiff, by the exercise of ordinary care, could not 


71. Colo.—^Arps V. City and County 
of Denver, 257 P- 1094, 82 Colo. 
189. 

Ind.—Mich'igan City v. Rudolph, 12 
N.E.2d 970, 104 Ind.App. 643. 

Md.—^Mason v. City of Baltimore, 112 
A. 818, 137 Md. 476, 13 A.L.R. 939 
Neb.—^Hartford Fire Ins. Co. of 
Hartford, Conn., v. Red Willow 
County, 30 N.W.2d 51, 149 Heb. 10. 
N.Y.—Sanders v. State, 76 N.Y.S.2d 
817, 191 Misc. 248—^Petrozak 
State, 69 N.Y.S.2d 809, 189 Misc. 
809. 

N.C.—^Klingenbergr v. City of Ral¬ 
eigh, 194 SE. 297, 212 N.C. 649. 
Wis.—Scheibe v. Town of Lincoln, 
271 N.W. 43, '223 Wis. 417. 

42 C.J. p 84'7 note 62. 

Test whether motorist was negll- 
gexLt IS whether conduct of motorist, 
by all reasonable standards, was 
commensurate with that of reason¬ 
ably prudent man under similar cir¬ 
cumstances.—Rafferty v. State, 16 N. 
Y.S.2d 685, 172 Misc. 870, affirmed 24 
N.YS.2d 689, 261 App.Div. 80—Kern- 
er V. 'State, 4'5 N.Y.S.2d 648—42 C.J. 
p 848 note 62 [c]. 

“Highest degree of care” 

The statutory requirement that a 
motorist exercise the "highest de¬ 
gree of care” requires that he exer¬ 
cise the highest degree of care and 
failure to exercise such degree of 
care is negligence per se.—Rohmann 
V. City of Richmond Heights, Mo 
App., 0,35 S.W.2d 378. 

Own safety and that of others 

It was automobile driver’s duty to 
exercise care for his own safety and 
for that of others. 

Ky.—City of Ludlow v. Albers, 69 S. 

W.2d 1051, ^'oS Ky. 525. 

Mo. —Rohmann v. City of Richmond 
Heights, App., 135 S.W.2d 378. 


lutoxlcation 

(1) Driver could be guilty of con¬ 
tributory negligence even though he 
was intoxicated.—Brooks v. City of 
Monterey, 35 P.2d 636, 140 Cal.App. 
635. 

(2) Driver’s intoxication and un¬ 
lawful transportation of liquor at 
time automobile ran over embank¬ 
ment would not preclude recovery 
for city’s negligence in maintaining 
defective street —'City of Catletts- 
burg V. Sutherland’s Adm’r, 57 S.W. 
2d 512, 247 Ky. 540. 

Due care held established 
Ill.—^Mowery v. City of Mounds, 245 
Ill.App. 338. 

Wis.—Scheibe v.. Town of Lincoln, 
271 NW. 43, 233 Wis. 417. 
Contributory negligence held estab¬ 
lished 

U.S.—^Western Union Telegraph Co. 
V. Stephenson, C.C.A.Ga., 36 F.2d 
47. 

Ala—City of Birmingham v. Smith, 
200 So. 880, 241 Ala. 32. 

Iowa—^Abraham v. Sioux City, 250 
N.W. 461, 218 Iowa 1068. 

Mich—^Humphrey v. Wayne County, 
241 N.W. 212, 257 Mich. 398— 

Elrich V. Schwaderer, 230 N.W. 
902. 251 Mich. 33. 

N.Y.—Racht v. State, 14 N.Y.S.2d 
185. 

Pa.—O'Rourke v. City of Washing¬ 
ton, 1'55 A. 100, 300 Pa. 78, 78 A. 
L.R. 811—^Brink v. City of Scran¬ 
ton, 85 Pa,Super. 342. 

29, C.J. p 1698 note 25 [a] (10). 
Contributory negligence held not es. 
tablislied 

N.Y.—Countryman v. State, 297 N.Y. 
S. 7'71, 2'51 App.Div. 509, affirmed 
■13 N.E.2d 782, ‘277 N.Y. 686—Kabo- 
sius v. State, 282 N.Y.S. 883, 246 
App.Div. 569—^Mosher v. State, 77 

536 


N.Y.S.2d 643, 191 Misc. 804—Juli- 
ano V. State. 71 N.Y.S 2d 474, 190 
Misc. ISO—Mann v. State, 224 N. 
Y.S. 354, 130 Misc. 559—Connelly 
V. State, 44 N.YS.2d 331—Caliban 
V. State, 36 N.Y.'S.2d 840. 

72. N.C.—^Klingenberg v. City of 
Raleigh, 194 S.E. 297, 212 N.C. 549. 

73. Ala.—City of Birmingham v. 
Smith, 200 So. 880, 241 Ala 32. 

Colo.—^Arps V. City and County of 
Denver, 257 P. 1094, 82 Colo. 189. 

Ind.—Michigan City v. Rudolph, 12 
N.E.2d 970, 104 Ind App. 643. 

Kan.—Carson v. City of Wichita, 80 
P.2d 1114, 148 Kan. '215-Dolloff v 
City of Wichita, 75 P.2d 221, 147 
Kan. 63 

Mich—^Burke v. Washtenaw County, 
4 N.W.2d 50, 301 Mich. 666. 

N.Y.—^Ruggiero v. State, 10 N.Y.S. 
2d 242, 256 App.Div. 437—Brand v. 
State. 294 N.Y.S. 215, 2'50 App Div. 
810—Mosher v. State. 77 N.Y.S.2d 
643, 191 Misc. 804—^Rafferty v. 

State, 16 N.Y.S.‘2d 685, 172 Misc. 
870, affirmed 24 N.Y.'S.2d 689, 261 
App.Div. SO—Everett v. State, 2 
N.Y.S.2d 117, 166 Misc. 68—Racht 
V. State, 14 N.Y.S.2d 185. 

42 C.J. p 848 note 64. 

74. Ohio.—Village of Newburgh 
Heights V. Vanek, 163 N.E. 721, 29 
Ohio App. 617. 

75. N.J.—^Hammond v. Monmouth 
County, 186 A. 452, 117 N.J.Law 
11 . 

76. Neb.—^Higgins v. Garfield Coun¬ 
ty, 186 N.W. 347, 107 Neb. 482. 

Comparative negligence generally 
see the C.J.S. title Negligence § 
169 et seq, also 45 C.J. p 1037 note 
97 et seq. 
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have avoided the consequences of defendant’s neg¬ 
ligence.” However, even where a rule of cintparL ' 
tiye negligence is in force, contributory negligence 
will preclude a recovery where it is the sole pro.'ii- 
mate cause of the injury, so that the default of the ' 
highway authorities is too remote a cause to sap- ' 
port liability.■‘S 

Proximate cause. Contributory negi:G:ence by 
the operator of a motor vehicle will defeat or dimin¬ 
ish the liability of the highway authorities ftjr in- ' 
jury arising from an obstruction or defect in the 
wa 3 r where the operator's negligence is the proxi¬ 
mate cause of the injury,*^9 or where it is the 
or a contributingSl cause, but not where it is not ; 
a proximate^2 or contributing^^ cause of the injury. ) 

Control. The operator of a motor vehicle is re- ’ 
quired to keep it in control,and his failure to do ■ 
so may constitute contributory negligence barring ! 
recovery for an injury from a defect or obstructior 
in the way.85 It has been held that he must main 
tain such control as will permit him to stop within 
the range of his vision.86 

Brakes. It is the duty of a motorist in the exer¬ 
cise of reasonable care to have his car eouipped 



3. Vioiati'Cn of Statute or Ordinance 

The vlc.atisr, cf a ctstjte cr crriir.STice may be con- 
trjbutc’*/ r.esnserce recovery ’tvhere the viofatacn 

is a coRtrib'Jt.r g cause of the injury. 

In accordance the zcnoral rides as to the ef^ 
f-ct of a violatior. of a statute or ordinance, dis¬ 
cussed in the C.J.S. tide Xegh! 2 :ence § 127. also 45 
C.J. p 909 note 56 et seq, the violation of a statute or 
tratne regulation may constitute contributory negli¬ 
gence per se barring recovery by the driver of a 
motor venicle against the highvray authorities for 
an injury arising from a defect or obstruction in 
the way,^^ but the stature or regulation must be 
app.icable--^ and its vitiation must have contributed 
to the injuryOn the other hand, it has been 
held that reliance may not be had on statutes and 
oruinances enactea tor the benefit of other motor¬ 
ists and travelers and not for the benefit of the 
highway aut.conties :n order to defeat recovery for 
an injury arising from a defect or obstruction in the 
way.^^ 


77 . Ga.—Ocilla v. Luke, 110 S.E. 
767, 28 Ga.App. 234. 

78. Wis.—Scheibe v. Town of Lin¬ 
coln. 271 N.W. 43, 223 Wis. 417. 

Driver’s negrlig’eiLce lield not super. 

sedin^f intervening cause 
'Wis.—Scheibe v. Town of Lincoln, 
supra. 

79 . U.S.—Thompson v. City of Hou¬ 
ma, C-C.A-La., 76 F.2d 793. 

Mich.—Burke v. Washtenaw County, 
4 N.W.2d 50, 301 Mich. 666. 

—Spink V. State, 7 N.Y.S.Cd 3, 
255 App.Div. 824—Brand v. State, 
294 N.T.S. 215, 250 App.Div. 810— 
Tucker v. -State, 35 N.T.S.2d 689. 
178 Misc. 643, appeal dismissed 47 
N.Y.S.2d 614, and 47 N.Y.S.2d 615— 
Clark V. State. 35 N.Y,S.2d 689, 
178 Misc. 643, appeal dismissed 47 
N.Y.S.2d 611, and 47 N.Y.S.2d 614 
—Torrey v. State, 23 N.Y.S.2d 370, 
175 Misc. 259, reversed on other 
grounds 42 N.Y.S.2d 567. 266 App. 
Div. 900—Everett v. State, 2 N. 
Y.S.2d 117, 16$ Misc. 58—Racht v. 
State. 14 N.Y.S.2d 185. 

Ohio.—Termuhlen v. Campbell, 48 >7. 

E.2d 891. 70 Ohio App. 285. 

42 C.J. p 848 note 64. 

80. U.S.—Thompson v. City of Hou¬ 
ma, C.C.A.La., 7'6 F.2d 793. 

N.Y.—Ruggiero v. State. 10 N.T.S. 
2d 242, 256 App Div. 437—Rafferty 
V. State. 16 N.T.S.2d 685. 172 Misc. 
870, affirmed 24 N.Y.S.2d 689, 261 
App.Div. 80. 

81. Ill.—Fricke v. St. Louis Bridge 


Co.. 32 N.E2d 1C16, 309 Ill.App. 
279. 

88. Cal.—Sandstoe v. Atchison, T. 

S. F. Ry. Co., 82 P.2d 216, 28 Cal. 
App.2d 213. 

La.—General Securities Co. v. City 
of Hammond. 123 So. 399, 11 La. 
App. 306. 

N.T.—Smith v. Village of Pleasant- 
ville. 20 N.Y.S.3d 594. 

S.C.—Jeffords v. Florence County, 
162 S.E. 574, 165 S.C. i5, SI A.L.R. 
313. 

Va.—City of Radford v. Calhoun, ISl 
S.E. 345, 165 Va. 24, 100 A.L.R. 
1378. 

Wis.—Morley v. City of Reedsburg, 
fflS N.W. 431. 211 Wis. 504. 
Defective brakes do not bar recov¬ 
ery where they are not a proXiinate 
cause of the injury.—^Martinson v. 
Polk County, 279 N.W. 61, 227 Wis. 
447. 

83. Colo.—^Arps v. City and County 
of Denver, 257 P. 1094, S2 Colo. 
189. 

42 C.J. p 848 note 6S. 

84. Ala.—City of Birmingham v. 
-Smith. 200 So. tSO, 241 Ala. 32. 

85. N.T.—Spink v. State, 7 N.Y.S.2a 
3, 255 App.Div. S24. 

86. Fla.—City of Miami v. Saun¬ 
ders, 10 So.2d 326. 151 Fla. 699. 

Pa.—Harper v. Trainer Borough, 
Com.PI.. 33 Del Co. 229. 

Assured clear-distance-ahead doc¬ 
trine see infra subdivision i of 
I this section. 


:87. Iowa.—Owens v. low’a County, 
; 169 N.W. 3S??, 18$ low'a 40S. 

88. Mich.—Cook V. City of Otsego, 
276 N.W. 436. 2S2 Mich. 248. 

Ohio.—Termuhlen v. Campbell, 48 N. 
, B.2d 891, 71 Ohio App. 285—VIl- 
; lage of Newburgh Heights v. Van- 
ek, 163 N.E. 721, 29 Ohio App. 517. 
S.C.—^Jeffords v. Florence County, 

I 162 S.E. 574, 165 S.C. 15. 81 A.L.R. 
S13. 

,Tex.—Green v. City of Henrietieu 
Civ.App., 66 S.W.2d 442—City of 
I Amarillo v. Rust, Civ.App., 64 S- 
, W.2d S21—Brown & Rc-ot v. Dun¬ 
can, Civ.App., 40 S.W.2d 244. 

'■*2 O-J. p S4S note 70. 

:89. La.—Matlock v. State, App.. 4 
So 2d 00. 

;42 CJ. p S4S note 71. 

190. La.—General Securities Co. v. 

: City of Hammond, 123 So. 399, 11 
j La.App’. 306. 

I S.C.—Jeffords V. Florence County, 

I 162 SE. 574. 1S5 S.C. 15, 81 A.L. 

R. 313. 

Va.—City of Radford v. Calhoun, 181 

S. E. 345, 165 Va. 24. 100 A.L.R. 
137S. 

Wis.—Morley v. City of Reedsburg, 
248 N.W. 431, 211 Wis. 504. 

42 C.J. p 848 note 72. 

Froziinate cause 

Wis.—Morley v. City of Reedsburg, 
248 N.W. 431, 211 Wis. 604. 

91- Ind.—Town of Hesler, 41 N.E. 

2d '657, 111 Ind.App. 404. 

Iowa.—Smith v. Town of Hudson, 
207 N.W. 340, 202 Iowa 300. 
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Driving upon wrong side of road. It has been 
held that the mere fact that the driver of the motor 
vehicle was upon the left-hand side of the hig‘hway 
will not establish negligence as a matter of law,^^ 
but it has also been held that such conduct is neg¬ 
ligence per se^s and bars recovery where it is a 
proximate cause of the injury.®^ In any event, such 
violation will not preclude a recovery for an injury 
from a defect or obstruction in the highway where 
it does not contribute to the injury.^^ The fact 
that a motorcycle rider is upon the extreme left of 
the road at the time he strikes a depression may be 
considered as bearing on his contributory negli¬ 
gence.A motorist is not guilty of contributory 
negligence because he fails to stay as close to the 
right side of the way as possible.97 

c. Acts in Emergencies 

Where the driver of a motor vehicle Is confronted 
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With a sudden peril, the fact that he errs in judgment Is 
not necessarily contributory negligence. 

Where the driver of a motor vehicle is confronted 
with a sudden peril, the fact that he errs in judg¬ 
ment,®® or miscalculates the space in which he may 
move,®® or goes off the way,i or momentarily for¬ 
gets and encounters another danger^ does not nec¬ 
essarily demand a finding of contributory negligence 
because, as it afterward appears, he might have 
avoided both perils by choosing a different course.® 

d. Failure to Anticipate Danger 

The driver of a motor vehicle is entitled to assume 
that the way is reasonably safe, and in the absence of 
knowledge or notice need not anticipate dangerous de¬ 
fects or obstructions. 

The driver of a motor vehicle is entitled to as¬ 
sume that all portions of the road intended for trav¬ 
el are reasonably safe,^ and in the absence of 
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Wash.—Walters v. Seattle, 167 P. 

124, 97 Wash. 6'57. 

I^eft-tum statute 

Wis.—Morley v. City of Reedsburg-, 
248 N.W. 431, 211 Wis. 504. 

92 . Iowa.—Smith v. Town of Hud¬ 
son. 207 N.W 340, 202 Iowa 300— 
Whitlatch V. Iowa Falls, 201 N.W 
83, 199 Iowa 73. 

Anticipatiou of defect 

Motorist’s violation of statute re- 
quinngr vehicles to be driven upon 
right half of roadway did not in¬ 
crease motorist’s duty to anticipate 
defect in street so as to defeat re¬ 
covery from town for injures caused 
by striking hole in street.—Town of 
Remington v. Hesler, 41 N.E.2d 657, 
111 Ind.App. 404. 

Parking ou wrong side 
Ind.—Town of Remington v. Hesler, 
supra. 

Sufficient reason 

Cal.—Lowe v. City of San Diego, 47 
P.2d 1083, 8 Cal.App.2d 440. 

93. S.C.—Jeffords v. Florence Coun¬ 
ty, 162 SE. 574, 165 S.C. 15, 81 A. 
L.R. 313. 

Tex.—Green v. City of Henrietta, 
Civ.App , 66 S.W.2d 442. 

94. Tex.—Green v. City of Henriet¬ 
ta, supra. 

95 . Iowa.—Whitlatch v. Iowa Falls, 
201 N.W. 83, 199 Iowa 73. 

'S.C.—Jeffords v. Florence County, 
162 S.E. 574. 165 S.C. 15, 81 A.L.R. 
313. 

96 . N.T.—White v. State, 18'5 N.T. 
S. 237,113 Misc. 595. 

97 . Mo.—Metz v. Kansas City, 81 
S.W2d 462, 229 Mo App. 402. 
Driving In middle of highway will 

not convict driver of negligence 
where highway is free from other 
traffic.—entura v. City of Pitts¬ 


burgh, 47 A.'2d 668, 1'59 Pa.Super. 
279. 

98. Cal.—^Alameda County v. Ties- 
lau, 186 P. 398, 44 Cal.App. 332. 

La.—Stafford v. Nelson Bros , 130 So. 
234, 15 La.App. 51, followed in 

Hyde v. Nelson Bros., 130 So. 237, 
15 La.App 90. 

N.Y.—Petrozak v. State, i69 N.Y.S.2d 
809, 189 Misc. 809. 

Wash.—Dupea v. City of Seattle, 14’7 
P.2d 272, 20 Wash.2d 28‘5. 
Inexperience 

Motorist, however, who sought to 
recover from city for injuries sus¬ 
tained in wreck which occurred when 
motorist lost control of automobile 
as result of accumulation of sand on 
pavement could not avoid effect of 
his own contributory negligence in 
stepping on the gas on ground that 
he never had had any experience in 
driving through loose sand on pave¬ 
ments and did not know the result of 
stepping on the gas under such cir¬ 
cumstances —Michigan City v. Ru¬ 
dolph, 12 NE2d 970, 104 Ind.App. 
643. 

Skidding 

NY—Sporborg v. State, 234 N.Y.S. 
476, 226 AppDiv. 113. 

99. Cal.—^Alameda County v. Ties- 
lau, 186 P. 398, 44 Cal.App. 332. 

1 . Cal. — Brooks v. City of Monterey, 
290 P. 540, lOG Cal App. 649. 

Leaving traveled way generally see 
infra subdivision f of this section. 
Avoidance of collision 
N.Y—Petrozak v State, 69 N.Y.S.2d 
809, 189 Misc. 809. 

2. Cal.—^Alameda County v. Tieslau, 
186 P. 398, 44 Cal.App 332. 

3. Cal.—^Alameda County v. Tieslau, 
supra. 

4. Idaho.—Strickfaden v. Green 
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Creek Highway Dist, 248 P. 456, 
42 Idaho 738, 49 A.L R. 1057. 

Ind—Michigan City v. Rudolph, 1^ 
N.E2d 970, 104 Ind App. 643. 

La.—Kirk v. United Gas Public Serv¬ 
ice Co., 170 So. 1. 185 La. 580— 
Marshall v. City of Baton Rouge, 
App., 32 So 2d 469 

Mo.—Metz V. Kansas City, 81 S.W.. 

2d 462, 229 Mo.App. 402. 

Mont.—Shope v City of Billings, 278 
P. 826, 85 Mont 302. 

Pa.—^Wensel v. Township of North 
Versailles, 7 A.2d 590, 136 PaSu- 
per. 485. 

Wis.—Tande v. Vernon County, 276 
N.W. 359, 226 Wis. 602—Duby v. 
Columbia County, 215 N.W. 819, 
194 Wis. 172. 

42 C J. p 849 note 86. 

Reasonable care 

Automobile driver had right to as¬ 
sume that city would exercise rea¬ 
sonable care.—^Arps v. City and Coun¬ 
ty of Denver, 257 P. 1094, 82 Colo. 
189. 

Travel at high speed 

A motorist’s lack of knowledge of 
conditions of street near scene of 
accident did not warrant motorist’s 
assumption that streets were safe 
for travel at a high rate of speed — 
Clinton V. City of West Monroe, La 
App., 187 So. 561, followed in Willis 
V. City of West Monroe, 187 So. 829, 
Madden v. City of West Monroe, 187 
So 829 and Perritt v. City of West 
Monroe, 187 So. 830. 

Partially constructed way 

Motorists who under their evidence 
were lulled into security in entering 
upon partially constructed highway 
by appearance of the way and lack 
of barricades and other warnings 
•could assume that it was free from 
danger, and motorists could not be 
considered trespassers but could be 
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knowledge or notice to the cor.trarv^ he :s i:y j stard.-g zf ;tc dcrsers cr defeetWe ccrditicn 


bound to anticipate dangerous defects cr o'^struc- ^ 
tions.6 Where the driver has notice cr knov.dcdr^ ■ 
of the danger or defect,*^ as where he is kno'vir.gly 
using a road undergoing repair,^ he must use due ■ 
care to avoid injury. Moreover, it has been hehl 
that a motorist is charged w:th knowlclge of the 
duty of the highway authorities to repair the way"' 
and must operate h:s vehicle in accordance with 
the knowledge that such repairs may be being made 
at any place along the line of trafiic.-O 

Approaching or crossing drazvbridgc or szvznging 
bridge. While the rule permitting one using a street 
to presume in the absence of warning to the con- i 
trary that it is reasonably safe and fit for travel S 
includes stationary bridges,H such rule does not ■ 
permit the traveler to dispense with the exercise of ' 
ordinary prudence in approaching a swinging bridge \ 
which he knows to be such, and which he knows at j 
times turns for the passage of vessels.^^ Where the ! 
driver of a motor vehicle, hearing signals that a 
drawbridge is about to be raised, attempts to outrun 
the opening of the draw, he is guilty of contributory 
negligence, precluding a recovery for injuries sus- 

tained.i3 

e. XJse of Defective Way 

The use of a highway that is open tor traffic notwith- 



eler having t;vc rinser.rd'y c::nveni^nt v.u.ys f>r his 
icurnLv, cne of v.'hich is dangerous and the other 
not, assumes the risk of danger if he uses the dan¬ 
gerous vray:-2 but it has also been held that a mo¬ 
torist using a v/ny that is open f:ir traffic, knowing 
that there is a safer route, is not necessarily guilty 
of negligence because he docs not take the safer 
route,-'^ and that it is only where the danger is so 
great and apparent that an ordinarily prudent per¬ 
son would regard it as dangerous, and therefore 
avoid it, that a person using the more dangerous 
route is guilty of contributory negligence.^i 

While only ordinary care e,nd prudence are de¬ 
manded in the use of a highway with knowledge of 
its dangers,-- such care and prudence mtist be 


considered implied invitees,—^Pitt¬ 
man V. Sather, Idaho, 188 P.2d 600. 

5. Ind.—Michigan City v. Rudolph, 
12 N.E.2d 970, 104 Ind.App. 643. 

Mo.—^Metz V. Kansas City, 81 S.'W.2d 
462, 229 Mo.App. 402. 

42 C.J. p 849 note 87. 

Belevaat fact 

County's failure to post warning 
of defective bridge after notice of 
defect is relevant in determining 
whether injured traveler exercised 
care.—Haralson County v. Hamrick, 
152 S.E. 583, 41 Ga.App. 196. 

6. Cal.—Churchman v. Sonoma 
County, 140 P.2d 81, 69 Cal.App.2d 
801. 

Mich.—^Marek v. City of Alpena, 242 
N.W. 793, 258 Mich. 637, opinion 
adhered to 246 N.W. 171, 261 Mich. 
154. 

42 C.J. p 850 note 89. 

7. Ala.—City of Birmingham v. 
Smith, 200 So. SSO, 241 Ala. 32. 

Ga.—City of Atlanta v. Landers, 187 
S.E. 413, 53 Ga.App. 763. 

Ind.—Michigan City v. Rudolph, 12 
N.E.2d 970, 104 Ind.App. 643. 

42 aJ. p 849 note 87. 

Disregard of daiiger 

If motorist had knowledge of al¬ 
leged defective road condition and 
disregarded it, he could not recover \ 
damages.—Sherman v. Brown, 160 A. j 
^67. 52 R.I. 302. I 


Conditions commonly prevalent | 
Automobile driver cannot ignore j 
highway conditions which are com-' 
monly prevalent and with w'hich he j 
is familiar.—City of Cincinnati v. 
Metze. 178 X.E. 222, 40 Ohio App. 110. 

8. Ala.—City of Birmingham v. 

Smith, 200 So. SSO, 241 Ala. 32. 
Miss.—Graves v. Johnson, 176 So. 
256, 179 Miss. 465, followed in 

Graves v. Hamilton, 177 So. S60. 
Mo.—Hamra v. Helm, App., 2SI S.W. 
103. 

42 C.J. p 850 note S8. 

d. Ala.—City of Birmingham v. 
Smith, 200 So. SSO, 241 Ala. 32. 

10. Ala.—City of Birmingham v. 
Smith, supra. 

11. Mich.—Gerrie v. Port Huron, 
198 N.W. 236, 226 Mich. 6S0. 

12. Mich.—Gerrie v. Port Huron, 
supra. 

13 . Md.—Mason v. Baltimore, 112 A. 


15. Md.—Caroline County Com’rs v. 

Beulah, ass A. 2o. 153 Md. 221. 

42 C.J. p 850 note 96. 

18. Wash.—Dillobough v. Okanogan 
County, ITS P. 105 Wash. 609. 
Wis— H-ikC'S V. Pine Grove. 172 N.W. 
146, 169 Wis. 214. 

17. U.S.—Thompson Caldwell 

Constr, Co. v. Young, C.C.A.X.C., 
204 E. 145. 

42 C.J. p 850 note 9S. 

18. Pa.—Willetts v. Butler Tp.. 15 
I A.2d 292, 141 Pa_Super. D94. 

‘ W^ash.—Waiters v. Seattle, 167 P. 
' 121. 07 Wash. 657. 

i 

j 19. W.Va.—^Williams v. Main Island 
j Creek Coal Co., 9S S E. oil, S3 W. 
Va. 464. 

! 42 C.J. p 8.51 note 1. 

' 20. Pa.—^IVilletts v. Butler Tp., 15 
' A.2d C92, 141 Pa.Super. 394. 

! 21. Mich,—^Wilson v. Coe Tp,, 206 
; N.W. 355, 233 Mich. 75. 


818, 137 Md. 476, 13 A-L.R. 939. 

14. N.H.—Cullen v. Town of Little¬ 
ton, 150 A. 809, 84 N.H. 373. 

42 C.J. p 850 note 95- 
Assumptioix of risk 

Automobile driver knowing of dan¬ 
ger of slipping off icy street into 
ditch assumed risk in driving up 
hill.—^Keller v. City of Port Wash¬ 
ington, 227 N.W. 254, 200 Wis. 87. 


22. Ill.—Bee V. City of Peru, 174 N. 
E. 901. 343 Ill. 36. 

Mo.—Sht‘fft*r V. Schmidt, 26 S.W.2d 
592. 324 Mo. 1042. 

42 C.J. P 851 note 2. 

Failure to reduce speed 

Automobilist knowing of opening 
at end of uncompleted bridge, but 
failing to slow down before coming 
to embankment, was guilty of con- 
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commensurate with the necessities of the case.^® 
f. Learing Traveled Way 

It is not necessarily contributory negligence for the 
driver of a motor vehicle to leave the traveled portion of 
the way for a short distance. 

It is not necessarily contributory negligence for 
the driver of a motor vehicle to leave the traveled 
portion of the way for a short distance.^^ Howev¬ 
er, the act of traveling outside of the way prepared 
for the public may constitute contributory negli¬ 
gence as a matter of law.^5 

Shoulder of roo4. Driving on the shoulder of a 
road is not contributory negligence as a matter of 
law;26 indeed, it has been held that a motorist may 
lawfully use any portion of the road and that the 
shoulder is a portion of the road within such rule.27 
A motorist is not negligent in resorting to the shoul¬ 
der of the road in an emergency's although driving 
on the shoulder may be negligence where there is 
no need therefor,^^ In the absence of signs or 


warnings to the contrary,30 a motorist is entitled to 
assume that the shoulder is in a reasonably safe con¬ 
dition, 31 but a driver compelled to go on the shoul¬ 
der of the way must immediately bring the vehicle 
under control and move with such care as the situa¬ 
tion demands.32 

g. Proper Lookout 

The driver of a motor vehicle is required to exercise 
ordinary care to observe or discern dangerous obstruc¬ 
tions or excavations in the highway and to avoid running 
into them. 

The driver of a motor vehicle is required to exer¬ 
cise ordinary care to observe or discern dangerous 
obstructions or excavations in the highway and to 
avoid running into them,33 and is guilty of contrib¬ 
utory negligence in failing to turn aside from an ob¬ 
stacle which he has an opportunity to see and avoid 
in the exercise of ordinary care.34 He must be held 
to have seen that which with ordinary care he could 
have seen in time to avert a collision.35 The exer¬ 
cise of ordinary care, however, is sufHcient.36 A 


tributory ne&lig-ence barring recov¬ 
ery.—Sheffer v. Schmidt, supra. 

23. Ind.—Michigan City v. Rudolph, 
12 ]Sr.E.2d 970. 104 Ind.App. 643. 

N.T.—Moftett V. State, 217 N.T.S. 825, 
128 Misc. 156. 

42 C.J. p 851 note 3. 

Roadway wet 

Iowa.—^Bvans v. Muscatine Bridge 
Corporation, 293 N.W. 470, 228 

Iowa 811. 

24 . N'T.—Smith v. State, 262 N.T, 
S. 153, 146 Misc. 336, affirmed 265 
N.T.S. 981, 240 App.Div, 752. 

42 C.J. p 850 note 92. 

25 . Pa.—Martin v. Borough of Mos¬ 
cow. 31 A.2d 124, 346 Pa. 475. 

Wis.—^McChesney v. Dane County, 
177 N.W. 12, 171 Wis. 234. 
Straddling ditch 

Kan.—^Dolloif v. City of Wichita, 75 
P.2d 221, 147 Kan. 63. 

2a Pa.—Cimino v. Laub, 43 A.2d 
446, 157 Pa.Super. 371. 

27 . Wash.—Simmons v. Cowlitz 

County, 120 P.2d 479, 12 Wash.2d 
84. 

28 . N.T.—Russell v. State, 52 NT. 

S. 2d 629, 268 App Div. 585—Smith 
V. State, 262 N.T.S. 153, 146 Misc 
336, affirmed 265 N.T.S. 981, 240 
App.Div. 752—McDane v. State, 53 
N.T.S.2d 194. 

29 . N.T.—Lawrence v. State, 43 N. 

T. S2d 710. 

30. N.T.—Netz v. State, 46 N.T.S.2d 
374. 

31. N.T.—Taylor v. State, 30 N.T.S. 
2d 712, 262 App Div. 657, affirmed 
41 N.E.2d 939, 288 N.T. 542—Millis 
V. State, 49 N.T.S.2d 617. 

When driving in prudent manner 
N.T.—Netz V. State, 46 N.T.S.2d 374. 


32. N.T.—Thompson v. State, 277 N. 
T.S. 822, 154 Misc. 707, modified on 
other grounds 286 N.T.S. 945, 247 
App.Div. 858, and affirmed 286 N. 
T.S. 946, 247 App.Div. 858—Gilbert 
V. State, 56 N.T.S.2d 232. 

S C.—Bunton v. South Carolina State 
Highway Department, 196 S E. 188, 
186 S.C. 463. 

33. U.S.—^Western Union Telegraph 
Co. V. Stephenson, C.C.A.Ga., 36 P. 
2d 47. 

Ala.—City of Birmingham v. Smith, 
200 So. 880, 241 Ala. 32. 

Kan.—DoUofC v. City of Wichita, 75 
P 2d 221, 147 Kan. 63—Parsons v. 
State Highway C*>mmission, 72 P. 
2d 75, 146 Kan. 476 
La.—Marshall v. City of Baton 
Rouge, App., 32 So 2d 469. 

Md.—Mayor and Council of City of 
Cumberland v. Turney, 9 A.2d 561, 
177 Md. 297. 

Mo.—Rohmann v. City of Richmond 
Heights, App, 135 S.W.2d 378 
Tenn.—City of Knoxville v. Horne, 
120 S.W.2d 964, 22 Tenn.App. 192. 
42 CJ p 849 note 80—29 C.J. p 698 
note 26 [a] (2). 

Lookout to sides of highway 

Motorist who was looking ahead, 
but nevertheless ran into large un¬ 
lighted circular island in center of 
intersection of public streets at 
night, was not contribulorily negli¬ 
gent for failing to keep lookout to 
the sides.—Metz v. Kansas City, 81 
SW.2d 462, 229 Mo.App. 402. 
Bepressious and obstructions 

(1) In determining whether motor¬ 
ist is guilty of contributory negli¬ 
gence, distinction is made between 
running into object which projects 
above surface and running into hole 
or depression below surface, particu¬ 
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larly where accident occurs at night,, 
hut such distinction is not readily 
applicable where accident occurs in 
daytime.—^Arceneaux v. Louisiana 
Highway Commission, La.App., 15 
So.2d 638. 

(2) Motorist, seeing hole while 
driving slowly along street after 
dark, was guilty of contributory neg¬ 
ligence in failing to see stump, stick¬ 
ing up above surface of street, in 
such hole, and to stop automobile be¬ 
fore driving into hole and against 
stump.—Marshall v. City of Baton 
Rouge, La.App., 32 So.2d 469. 
Unexpected or unusual obstruction 
Motorist traveling by night is not 
charged with duty of guarding 
against striking an unexpected or un¬ 
usual object which he had no reason 
to anticipate he would encounter on 
highway.—^Kirk v. United Gas Public 
Service Co., 170 So. 1, 185 La. 580. 
Driving backward 

To drive an automobile backward 
at night without taking sufficient 
precautions to be assured that it is 
safe to do so is negligence as a mat¬ 
ter of law.—Carson v. City of Wichi¬ 
ta, 80 P.2d 1114, 148 Kan. 215. 

34. Md—^Kaufman Beef Co. v. Bal¬ 
timore United R., etc., Co., 109 A. 
191, 135 Md. 524. 

Pa.—Mandell v. South Pittsburgh 
Co., 181 A 588, 319 Pa. 475. 

35. Ill.—Briske v. Village of Burn¬ 
ham, 39 NE.2d 976, 379 HI. 193. 

Mo —Rohmann v. City of Richmond 
Heights, App., 135 S W.2d 378. 

Pa—Bradford v. West Penn Rys. Co . 

99 Pa.Super. 365. 

42 C.J. p 840 note 84. 

36. Ala.—City of Albany v. Black, 
108 So. 49. 214 Ala. 359. 
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driver has been held required to exercise ordire.r’'’ 
care to observe and heed warning's of a dancer'" 
condition of the highway, 37 but it has behr/. I 
that if warning signals arc proper and 5 ufh 2 :i.r.t the 
driver is bound to take notice of them/^ 

A failure to maintain a proper lookour v’ii: bar 
recovery where it is a proximate cause of the in¬ 
jury,3 9 but not otherwise.'^ 

Driving without lights or with rnsimcicni lights. 
It is contributory negligence to operate a motor ve¬ 
hicle with insufficient lights to enable the driver ta 
see objects ahead of him in time to avoid them.^- 
Driving without the lights prescribed by statute is 
negligence per se if the violation contributes prox- 
imately to the accident,“*2 but will not preclude a 
recovery for an injury from a defect or obstruc¬ 
tion in the road unless such violation contributes to 


h. Ohii'cmei 


ex'B’'= 32 a th the 

e::orc:sj car:- .ctmntrr =urite '*v: 






si, ss by weather 
. cr 3 3 htG, must 
.’’srsaced canger. 

-d, ns by weather 
n, or lichts must 
h the increased 


f'tihng to sttp or 
ntrihuttry rcgii- 
.r:.tor for injury 

-j -I’D'- 4S 


of an a'-'vr: 


car that he cannot see the road 


La.—German v. City of New Orleansi 
App., 3 So.2d 181. 

Pa.—^Boliver v. City of Philadelphia, 
9 A,2d 193, 137 Pa.Super. 437. 

42 C-J. p 849 note 81. 

View impaired by rain. 

N.T.—^Petrozak v. State, 69 N.Y.S.2d 
809, 189 Misc. 809. 

37. Iowa.—Owens v. Iowa County, 
169 N.W. 388, 186 Iowa 408. 

XnsnfiLcient warning' 

(1) Truck driver who was injured 
as result of striking bumps was not 
guilty of contributory negligence be¬ 
cause of failure to observe warning 
sign containing the legend "Danger- 
Bumps*’ but which did not indicate 
distance to, or nature of, bumps.— 
Wasnick v. State, 52 N.T,S.2d 32, 183 
Misc. 1073, modified on other grounds 
58 N.T.S.2d 435, 269 App.Div, 1001, 
affirmed 68 N.E.2d 22, 295 N.Y. 902. 

(2) Automobilist encountering lo¬ 
cal barriers indicating repair spots 
on open highway before reaching un¬ 
lighted similar barrier a considerable 
distance from drain excavation was 
not charged with duty to anticipate 
such excavation.—^Martin v- J, A 
Mercier Co., 238 N.W. ISl, 255 Mich- 
587. 78 A.L.R. 520- 

Red light and barrier 
N.J.—Thompson v. Petrozzello, 137 
A. 835, 5 N.J.Misc. 645. 

38. Ala.—^Albany v. Black, 108 So. 
49, 214 Ala. 350. 

42 C.J. p 849 note 83. 

39. U-S.—Thompson v. City of Hou¬ 
ma, La, C.C.A.La, 76 F.2d 793. 

Mich.—Burke v. Washtenaw County, 
4 N.W.2d 50, 301 Mich. 666. 
N.Y.—Everett r. Slate, 2 N.T.S.2d 
117, 166 Misc. 58—^Racht v. State, 
14 N.Y.S.2d 185. 

Failure to heed warnings 
N-Y.—^Ruggiero v. State, 10 N.Y.S. 
2d 243, 256 App.Div. 437. 


40 . N.H.—Go-dw:n v. 111 

A 304, 79 NH. 401. 

42 C.J. p 845 note S5. 

41. N.Y.—Everett v, Srate. 2 N.Y.S. 
2d 117, lOf :iisc. fS. 

Ohio.—^\’illase of Newburgh HeJrhts 
V. Vanek, 16S N.E. 721, 23 Ohio 
App. 517. 

Pa—O’Rourke v. City of Waehinsr- 
ton, 155 A. mo, 304 Pa. TS, 7^ A 
L.R. 811—Harper v. Traln?:r B-^r- 
ough, Com.Pl., 33 DeLCo. 229. 

42 C.J. p 853 note 25. 

Dimming lights on entering a con. 
gested area is not contributory neg¬ 
ligence.—Smith V. Village of Pleas- 
antville, 20 N.T.S.2d 594. 

Protection of others 

Lights are not required merely 
protect others than those fin automo¬ 
biles.—Lauson v. Pond du Lac, 123 
N.W. 629, 141 Wis. 57, 135 Am.S.R. 
30. 25 L.R.A.,N.S., 40. 

Substantial object 

(1) Although a statute requires a 
motor vehicle to be equipped with 
j lights which shall render .'^ut stantial 
objects clearly visible within a spec¬ 
ified distance, the mere fact that a 
i driver of a motor vehicle collides in 
‘ the nighttime with a substantial ob- 
, ject upon a straight highway with 
no intervening objects to obscure h^s 
* view does not in itself establish that 
; he failed in his duly to keep a rea- 
I sonable lookout or that, if he did not 
j so fail, the car was not equipped v.’ith 
J the lights required by statute.—^Bald- 
{win V, Norwalk, 112 A 66G, 96 Conn. 
I 1—12 C.J. n 853 note 29. 
i (2) Natural embankment six to 
I eight feet high, obstructing street, 
I was a "substantial object," within 
' statute regulating automobile head- 
I lights.—O’Rourke v. City of Wash- 
! ington, 155 A 100, S04 Pa, 78, 78 A.L. 
I R. 811. 

j Words “level road,” in statute reg- 


’ulatlng nutomoh.Ie hen-JIIghts, mean 
r:ad with ur-.'C^.rTr. regardless 

of T.-hether it is hcriz-ir.tal, upgrr-df?. 
Dr d'lwrgrade.—O'Rourk'j v. City of 
V^vj^^hlngton, supra. 

42. Ohio,—^V-llaye of Nywhiirgh 

Heights V, Vanok, 163 N.E. 721, 29 
Oh::* App- 

T<^::.—C;ty of Amarillo v. Rust, Civ. 

App., 64 S.VA2d £21. 

12 C.J. p $33 note 27. 

Violation of statute is evidence of 
asgliS'oace 

N.Y.—Pfohl V. State. 42 N.Y.S 2d 372. 

43. N.Y.—Smith v. Villa^pe of Pleas- 
antville, 2^^ N.Y.S.2d 594. 

, 42 C.J. p S53 note 2S. 

44- IJIich.—Humphrey v. Waynf 
County, 241 N.W. 212. 257 Mich. 
C3S. 

Proximate cause 

Automobile driver’s negligence In 
prcceeding vv’iihout visibility was 
held proximate cause of inju^^^— 
Grc'P'U'.nnd v. City of Des Moines, £21 
N.W. 953, 206 Iov.-a 1298. 

45- Kan.—Mowrer v. O.sage Tp., 10 
P.2d sec, 135 Kan. 278. 

, Neb.—^Dickcn.'iJi'n v. Cheyenne County. 

I IS NW.2d 550, 143 Neb. 36. 

; Term.—City of Knoxville v. Horne- 
120 S.W.2d 364, 22 Tenn.App. 192. 

. Stop or slacken speed 

jIotoriKi entering a fog so dense 
as to obstruct vision must stop until 
he is sure of his way, or, if he 
drives into it, he must proceed at 
. such a speed as urill permit him to 
* stop in distance within which he can 
j see objects in his way.—Shell Oil Co. 
;v. Slade, C.O.AMiss., 133 F.2d 51S, 
, certiorari denied 64 S.Ct. 76, 320 U.S. 
; 772, SS L.Ed. 462. 

, Continuing through, fog held not neg- 
' llgence 

■ N.Y.—Johnson v. State. 175 N.Y.S. 
j 299, 104 Misc. 201, afllrmed 173 N. 
Y.S. 701, 186 App.Div. 389. 
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upon which he is traveling for a reasonably safe 
distance ahead, it has been held that ordinary pru¬ 
dence and care for his safety require that he shall 
stop or proceed very slowly until the approaching 
car has passed,although other authorities hold 
that the failure to stop or slacken speed is not neg¬ 
ligence as a matter of law.*^*^ In any event, his fail¬ 
ure to stop or slacken speed may be considered as 
bearing on his exercise of due care.^^ A similar 
rule applies where sunlight strikes the windshicld.^^ 

Driving through smoke or dust. It is negligence 
to drive at a rapid rate through a cloud of smoke 
obscuring the highway, 50 although it has been held 
that the driver of a motor vehicle is not required to 
stop immediately where his view is obscured by a 
cloud of dust.si 

i. Speed 

A motorist should not operate a motor vehicle at a 
rate of speed greater than is reasonable and proper at 
the time and place, having regard to traffic and the use 
of the highway and its condition; and a failure to exer¬ 
cise reasonable care in this respect may constitute con¬ 
tributory negligence precluding a recovery for damages 
arising from a defect or obstruction in the way. 


A motorist should not operate a motor vehicle at 
a rate of speed greater than is reasonable and prop¬ 
er at the time and place, having regard to traffic 
and the use of the highway and its condition 
and the failure of the driver of a motor vehicle to 
exercise reasonable care with regard to the speed 
at which he is driving may constitute contributory 
negligence precluding a recovery by the operator 
of the vehicle because of an injury arising from a 
defect or obstruction in the way.53 Thus the fail¬ 
ure to reduce speed on encountering danger or a 
warning of danger may preclude recovery.54 

Unlazvful speed. Driving at an unlawful rate of 
speed is, according to the rule adopted in some ju¬ 
risdictions, regarded as negligence per se, preclud¬ 
ing a recovery, where it is the proximate cause of 
the injury ;55 but other authorities hold that speed 
laws are for the protection of pedestrians and other 
users of the highway and that a violation thereof 
is not contributory negligence as to an injury aris¬ 
ing from a defect or obstruction in the way.56 Un¬ 
lawful speed is in any view to be considered on the 
question of negligence,5 7 and, notwithstanding a 


46. Kan.—Hill v. Kansas State 

Highway Commission, 53 P.2d 882, 
143 Kan. 129. 

N.T.—Rafferty v. State, 16 N.T.S.2d 
685, 172 Misc. 870, affirmed 24 N. 
TS.2d 689, 261 App.Div. 80. 

42 C.J. p 851 note 10. 

47- Ky.—City of Providence v. 

Young, 13 S.W.2d 1022, 227 Ky. 690. 
Mo.—Corpus Juris cited in Bedsaul 
V. Feeback, 106 S.W.2d 431, 434, 
341 Mo. 50. 

42 C J. p 852 note 11. 

48. Ky.—City of Providence v. 

Young, 13 S.W.2d 1022, 227 Ky. 690. 

42 C.J. P 852 note 12. 

49. Conn —Flynn v. West Hartford, 
118 A. 517, 98 Conn. 83. 

42 C.J. p 852 note 13. 

50. N.Y.—Pfohl v. State, 42 N.Y.S. 
2d 372. 

42 C.J. p 852 note 14. 

Fifteen miles an liour 
N.Y.—Jones v. State, 8 N.Y.S.2d 774. 
256 App.Div. 856 

51. Vt.—Bancroft v. East Montpeli¬ 
er, 109 A. 39, 94 Vt. 163. 

42 CJ. p 852 note 15. 

52. S C.—Cooper v. South Carolina 
Highway Department, 190 S.E. 499, 

183 S.C. 155. 

53. Ga.—Burd v. City of Atlanta, 

184 S.E. 412, 52 Ga.App. 681. 

La.—Millstead v. City of New Or¬ 
leans, App., 146 So. 492. 

N.Y.—Fernbach v. State, 265 N.Y S. 
881, 148 Misc. 446—Costello v. 

State, 226 N.Y.S. 271, 131 Misc. 65. 


Wis.—Buckley v. Washington Coun¬ 
ty, 207 N.W. 558, 189 Wis. 176. 

42 C.J. p 851 note 4. 

Proximate cause 

(1) Excessive speed held proxi¬ 
mate cause of injury—Torrey v. 
State, 23 N.Y,S.2d 370, 175 Misc. 259, 
reversed on other grounds 42 N.Y.S. 
2d 567, 266 App Div. 900—^Rafferty v. 
State, 16 NY.S2d 685, 172 Misc. 870, 
affirmed 24 N.Y.S 2d 689, 261 App. 
Div. 80. 

(2) Excessive speed held not prox¬ 
imate cause of collisio*n.—City of 
Radford v- Calhoun, 181 S.E. 345, 165 
Va, 24. 100 A.LR. 1378. 

(3) Proximate cause generally see 
supra subdivision a of this section. 

54. La—Clinton v. City of West 
Monroe, App, 187 So. 561, followed 
in Willis V. City of West Monroe, 
187 So 829, Madden v. City of 
West Monroe, 187 So. 829 and Per- 
ritt V. City of West Monroe, 187 So. 
830. 

Mo —Rohmann v. City of Richmond 
Heights, App, 135 S.W.2d 378. 
N.Y—Torrey v. State, 23 N.Y.S.2d 
370, 175 Misc. 259, reversed on oth¬ 
er grounds 42 N.Y.S.2d 567, 266 
App.Div, 900—^Moffett v. State, 217 
N.Y.S. 825, 128 Misc. 156. 

Wainiug signs 

(1) Failure to reduce speed in re¬ 
sponse to warning signs may consti¬ 
tute contributory negligence — 
Thompson v. State, 277 N.Y.S, 822, 
154 Misc. 707, modified on other 
grounds 286 N.Y.S. 945, 247 App.Div. 
858, and affirmed 286 N.Y.S. 946, 247 
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App.Div. 858—Miller v. State, 265 N. 
Y.S. 455, 148 Misc. 184. 

(2) Driver held not guilty of con¬ 
tributory negligence under the cir¬ 
cumstances.—^Wasnick v. State, 52 N. 
Y.S.2d 32, 183 Misc 1073, modified 
on other grounds 58 N.Y.S.2d 435, 
269 App.Div. 1001, affirmed 68 N.E.2d 
22, 295 N.Y. 902—^Nelson v. State, 36 
N.Y.S.2d 737, 178 Misc. 875. 

55. Mich.—Cook v. City of Otsego, 
276 N.W. 436, 282 Mich. 248 

Tex—Brown & Root v. Duncan, Civ. 

App., 40 S.W.2d 244. 

42 C.J. p 851 note 5. 

Violation of statute or ordinance 
generally see supra subdivision b 
of this section. 

Statute held inappllcahle 
La.—Matlock v. State, App., 4 So.2d 
90. 

Where outdated ordinaace was not 
enforced by municipal officers, court 
would not he justified in holding any¬ 
one liable for negligence for its vio¬ 
lation.—Matlock V. State, supra. 
Violation held not proximate cause 
of injury 

La.—General Securities Co. v. City of 
Hammond, 123 So. 399, 11 La.App. 
306. 

Va.—City of Radford v. Calhoun, 181 
S.E. 345, 165 Va. 24, 100 A.L.R. 
1378. 

56. Wash.—^Walters v. Seattle, 167 
P. 124, 97 Wash 657. 

42 C J. P 851 notes 6, 9. 

57. Ohio.—Gregg v. Chaphan, 6 
Ohio A. 363, 27 O.C.A. 17. 

; 42 C.J. p 851 note 7. 




statute making punishable the operation c: z 
vehicle at a rate of speed greater than is rca=:r:-V*j 
and proper, having regard to the trainc an I U'. 
the highway or so as to endanger the life tr ‘.in'! 
of any person or the safety of any pronerrv, n:av 
have been held too indefinite to be enforce;/!:- 
far as it makes a violation of the act pen:/, th: 
measure of care is not too indefinite to furnish a 
rule of civil conduct.^^ 



Assured clcar-distancc-aJicad docirinc. A!th:;i:gh 
rejected by some courts,in some juri5dictiDn> th*. 
rule obtains, sometimes by force of statute, that a 
motorist may not operate his vehicle at a grc:.tcr 
speed than will permit him to brirxg his vehicle to a 
stop within the distance between his vehicle and a ■ 
discernible object obstructing his path.®^ and a vio- \ 
lation of this rule bars recovery for injury from a 
defect or obstruction in the way where the viola- | 
tion is a proximate cause of the injury.®^ It has i 
been held that the effect of this rule is that one I 
driving a motor vehicle into a static object may not ' 
recover for injuries received by him.®2 On the oth- j 
er hand, it has been held that the assured clear-dis¬ 
tance-ahead doctrine applies only as to large ob¬ 
jects, easily seen, and on the open road,®2 and does 
not apply where the injury is caused by a bump or 
hole in the way®^ or by an unguarded obstruction in 
a city street.ss 



pclled un'I:r the js t^^ dim his lights as 

reim--1 ^ smtutory r.guh.tijn at or immediate¬ 

ly previous to the time of the accident."^ Undt^r 
this rul: the mttorist m.ust he able to bring his ve¬ 
hicle to a standstill within the dibtnncc* that he can 
plairdy see objects or obstructions ahead of him."- 
The rule, hctvever, is subject to exceptions and qual¬ 
ifications/^ and its application has been held to de¬ 
pend on the facts and circumstances of the particu¬ 
lar caseA^ It has been held not to apply where ex¬ 
ceptional circumstances make stopping impractical"^> 
or where a motorist has the right to expect a clear 


58. Ga.—Quarles v. Gem Plumbing 
Co., 90 S.E 92, 18 Ga.App. 592. 

59. Iowa —Owens v. Iowa County, 
169 N'.W. 388, 1S6 Iowa 408. 

29 C.J. p 699 note 30 [b], 

60. Mich.—Buwalda v. Ottawa j 

County, 259 N.W. 315, 270 Mich. I 
477—^Humphrey v. Wayne County, | 
241 N.W. 212, 257 Mich. 398. j 

Ohio.—Termuhlen v. Campbell, 48 N. | 
E 2d 891. 70 Ohio App. 285. j 

S.D.—Taecker v. Pickus, 235 N.W. | 
504, 58 S.D. 177. 

Neither bends nor twists in the 
highway, crests In the road, dim 
lights, fog, sleet, rain, or blinding 
lights of approaching motor vehicles 
excuse one from the duty to drive j 
so that his vehicle may be stopped 
within the statutory assured clear 
distance ahead.—Termuhlen v. Camp¬ 
bell, 48 N.E.2d 891. 893, 70 Ohio App. 
285. 

Contributory negligence per se 
Ohio.—Termuhlen. v. Campbell, su¬ 
pra. 

61. Ohio.—Termuhlen v. Campbell, 

supra. ! 

62. Ohio.—^Termuhlen v. Campbell, 


tiff cannot recover. Then he either 
saw it or did not see it. I? he saw 
it, he evidently saw it too late to 
stop the automobile and he comes 
within the purview of the statute 
rendering him guilty of negllg-nce 
per se. If he did not see it, either he 
was not observing ... or the 
lights he was employing were not of 
suflicient intensity. . . . In ei¬ 

ther case his negligence is obvious 
and conclusive against him.*'—Ter¬ 
muhlen V. Campbell, supra. 

63. Mich—McNair v. State, 9 N.W. 

2d 52, 305 Mich, ISl—Garrison v. 
City of Detroit, 25S N.W. 259, 270 
Mich, 237. . 

64. Mich.—McNair v. State, 9 N.TV.; 

2d 52, 305 Mich. ISl—Brown v., 
Oakland County. 271 N.W. 55"'^, 270 
Mich. 55— Marek v. City of Alpena, 
242 N.W. 793, 25S Mich. 637, opin¬ 
ion adhered to 246 N.W. 171, 261 
Mich. 154. I 

65. Mich.—Garrison v. City of De¬ 
troit, 25S N.W. 259. 270 Mich. 2G7. 

66. Ga.—^Doby v. W. D. Florence 
Const. Co., 32 S.E.2d 527, 71 Ga. 
App. SSS. 

Wash.—Longmire v. King County. 


Neb.—Dickenson v. Cheyenne Coun¬ 
ty. IS N.W.2d 559, 146 Neb. 36. 
Pa.— Corpus Juris quoted in Cormic- 
an V, Menke, 139 A. 36, 37, 306 Pa. 
176—Br.nk v. Citj' of Scranton, 85 
Pa-Supir. 342. 

Term.—City of Knoxville v. Home. 

120 S.W.2d 964. 22 Tenn.App. 102. 
42 C.J. p S52 note 16—29 C.J. p 704 
note S2. 

68, Mo.—^Roper v. Greenspon, App.. 
192 S.W. 149, certified questions an¬ 
swered 103 S.W. HOT, 272 Mo. 2S8 
—Solomcn v. Duncan, 185 S.W. 
1141, 10 4 Mo.App. 517. 

69, Tenn.—Knoxville R., etc., Co. v. 
Vangiider, ITS S.-\V. 1117. 132 Tenn. 
4S7, L.R.A.1D16A 1111. 

70, Tenn.—Knoxville R., etc., Co. v. 
Vangiider, supra. 

71, Ohio.—V\V‘bster v- Pollock, 15 
Ohio App. 102. 

72, Kon.—Fiwher v. O’Brien, 162 P. 
317, SJ Kan. 621. L..II.A.1917F 610- 

42 C.J. p S5J note 21. 

73- La,—German v. City of New 
' Orleans, App., 3 So.2d ISl. 

'74- La.—German v. City of New 


271 P. 5S2. 149 Wash. 527. 

Negligent on all possible alternatives i ^ j p S52 note 23. 

"Tt cannot be supposed the dece-» “ 
dent deliberately drove Into the i 67. U.S.—Thompson v. City of Hou- 

drum. If he did . . . the plain-1 ma C.C.A.L,a., 76 F.2d 792. 


Orleans, supra. 

75- Tenn—City of Knoxville v. 

Horne, 120 S.W.2d 964, 22 Tenn. 
App. 192. 
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and unobstructed passage and relies on others to 
observe their duty of keeping the way unobstruct¬ 
ed,'^® or where the obstruction or defect is of such 
character or color than it may not be observed by 
the exercise of ordinary care in time to avoid in- 
jury7'^ A distinction has been made between ob¬ 
structions extending above the surface of the way 
and holes or excavations^® Further, it has been 
held that a driver cannot be regarded as negligent in 
failing to slacken speed immediately on suddenly 
encountering fog, smoke, or mist and before he has 
had time to become aware of the fact that his lights 
do not render objects visible at such a distance that 
he will be able to stop before striking them.'^® 

It has been held that the radius-of-lights rule rep¬ 
resents a minimum of care and that circumstances 
may arise in which it would be reckless to drive at 
such a fate of speed or even at a rate approximating 
it.80 

§ 202. Contributory Negligence of Occupant 

or Guest 

a. In general 

b. Knowledge of defect or danger 

c. Lookout 

d. Failure to warn or caution driver 

e. Position in or on vehicle 

f. Passenger intoxicated or asleep 

g. Driver's negligence as bar to recovery 

by passenger 


a. In General 

A guest op occupant of a motor vehicle may not re¬ 
cover from the highway authorities for injury from a de- 
feet or obstruction in the way where his failure to exer¬ 
cise due care for his own safety contributes to the injury. 

It is the duty of a guest or occupant -of a motor 
vehicle other than the driver to exercise due care 
for his own safety,®^ and if he fails in that duty he 
cannot recover from the highway authorities for an 
injury arising from a defect or obstruction in the 
way to which his own negligence has contributed.®^ 
An occupant of a motor vehicle is required to use 
care proportionate to the danger of which the facts 
convey knowledge to him,®® but he is not held to 
the same measure of care as is required of a driv- 
er.84 Whether a passenger has acted as a person 
of reasonable and ordinary prudence is to be deter¬ 
mined in the light of the peculiar facts and circum¬ 
stances of the case.®® The fact that the driver is 
the spouse of the occupant has been held not to al¬ 
ter the rule as to the care required of a passenger.®® 

Nuisance, Where the defect or obstruction in the 
way is-a nuisance, it has been held that a passen¬ 
ger's contributory negligence will not bar recovery 
for injury caused by such defect or obstruction.®'^ 

Persons under disability. Under the general rules 
as to the contributory negligence of persons under a 
disability, discussed in the C.J.S. title Negligence § 
140 et seq, also 45 C.J. p 995 note 43 et seq, a child 
by reason of its tender years may be incapable of 
negligence.®® 


76. Tenn.—City of Knoxville v. 
Horne, supra 

77- Neb.—Swinford v. Finck, 299 N. 
W. 227, 139 Neb. 886. 

78. La—German v. City of New 
Orleans. App., 3 So.2d 181. 

Mich.—McNair v. State, 9 N.W.2d 
52, 305 Mich. 181. 

79. Mo.—^Kendrick v. Kansas City, 
237 S.W. 1011. 

SO. Wis.—Lauson v. . Fond du Lac, 
123 N.W. 629, 141 Wis. 57, 135 Am. 
S.R. 30, 25 L.Il.A.,NS., 40. 

81. Ky.—^Moody's Adm'r v. Com¬ 
monwealth, 97 S.W.2d 816, 265 Ky. 
780. 

Mo.—^Wilmore v. Holmes, App., 7 S. 
W.2d 410. 

Mont.—Green v. City of Roundup, 
157 P.2d 1010, 117 Mont. 249. 

Ohio—City of Springfield v. McDan¬ 
iel. 186 N.E. 741, 45 Ohio App. 87. 
42 C.J. p 853 note 37. 

Besciie of others 

In action against county for death 
of automobile occupant who drowned 
following the stalling of automobile 
caused hy flooded condition of high¬ 


way, facts showing that occupant at¬ 
tempted to save life of his mother, 
who was also occupant of automobile, 
was held not to establish contribu¬ 
tory negligence of occupant or his 
mother.—Bennett v. King County, 61 
P.2d 1316, 188 Wash. 196. 

Bight to assume way safe 

Passenger had a right to assume 
that the street was in a reasonably 
safe condition for ordinary travel by 
persons exercising ordinary care for 
their own safety.—^Budek v. City of 
Chicago, 279 Ill.App. 410. 

Sufficiency of brakes 

Person riding in automobile driven 
by another is not required to inves¬ 
tigate sufficiency of brakes.—City of 
Amarillo v. Rust, Tex.Civ.App, 45 S. 
W.2d 285. 

Contributory negligence held estab- 
lished 

Ill.—^Dee V. City of Peru, 174 N.E. 
901, 343 Ill. 36. 

Contributory negligence held not es¬ 
tablished 

Ill.—Curtis V. City of Paris, 234 Ill. 
App. 157. 

NY.—Connelly v. State, 44 N.T.S.2d 
331. 


82. Kan —Carson v. City of Wichita, 
80 P.2d 1114, 148 Kan. 215. 

42 C.J. p 853 note 38. 

83. Ill.—^Budek V. City of Chicago, 
279 IlLApp. 410. 

84. Pa.—^Riley v. City of Philadel¬ 
phia, 5 A.2d 117, 333 Pa. 533. 

85. Ill.—Budek v. City of Chicago, 
279 Ill.App. 410. 

86 . Md.—^Kent County Corners v. 
Pardee, 134 A. 33, 151 Md. 68. 

Ohio.—City of Springfield v. McDan¬ 
iel, 186 N.E. 741, 45 Ohio App. 87. 

87. Conn.—Bacon v. Town of Rocky 
Hill, 11 A.2d 399, 126 Conn. 402. 

88. Iowa.—Raskin v. Sioux City, 
200 N.W. 333, 198 Iowa 865. 

42 C.J. p 853 note 41. 

Minor violating statute 

Where violation of statute provid¬ 
ing that no person shall hang or 
ride on outside or rear end of any 
vehicle by twelve-year-old boy in 
stealing a ride on tail gate of truck 
was a contributing cause to injuries 
sustained by boy when he fell off 
as truck passed over a hole in city 
street, boy’s violation of statute 
was contributory negligence per se, 
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D, Knowledge of Defect or Danger 

A passenger in a motor vehicle is negligent //here he 
Joins the driver in testing a known or ofevlojs danger. 

An automobile passenger is ncgliq-^nt. r-.- 

covcry for injuries arising from a effect cr 
Lion in the way, where he joins the ^riv-r ir. t-sf:';;: 
a known or obvious danger,^^^ un'ess the 'Iri'-cr i- 
aware of and is attempting to avoid th- r j?:*..’ ' .V- 
though the occupant of a motor vehicle has ^ r:.i:”^ 
knowledge of a defect in the road, his acc'^m/ any.;:^- 
the driver in the use thereof is net necessarily neg¬ 
ligence,® ^ but he will be held to due care, tailing 
into consideration his knowledge of the canditior. 

of the road.®2 

c. Lookout 

A passenger in a motor vehicle is not requ-red to 
maintain a lookout. 

A guest®3 or the wife of the driver®^ is not bound 
to keep a lookout or to pay constant attention to the 
management of the car.®® 

d. Failure to Warn or Caution Driver 

A passenger may be under a duty to protest or to 
caution the driver where the vehicle is being operated 
at an excessive or dangerous speed or where he observes 
an imminent danger. 








hivc said ait- 
tav:.' ziiiiC the 


e. Petition in or on Vehicle 

The pcs‘t O’-, of a p^sre'-ger in a factor vehicle may 
be sach as to ccrst.tuts ^tgl-gtrce. 

The p the vccuyiu.t of n vehicle may be 

such O' t.> constitute n.ghgjnce birring recovery 
fr’nt th/ highway luihorirhjs f:r injury from a de¬ 
fect or ^.1 -.rnctiin ir. thj vriy.*’ The occupin: of a 
mtJtcr V'.hiclj. h-.^ccver, is ntt as a matter of law 
itegMgcnt in rc^pi'Ct cf the pcsitinn in which he is 
riding wh^re the 7 'os:tion assumed is not obviously 


The duty of the guest or other occupant of the i and inherently dnngercus.-^ So, one who is riding 
car not in control thereof with respect to the oper- upon a t: /. b..x on a motor truck is not as a matter 
ation of the vehicle is resultant from known or ap- ; of Iclv: negligent "vvhere the box is wide and securely 
preciated circumstances reasonably requiring action 1 faste::L'd to the truck and there is an upright stand- 


so as to preclude recovery for his | 
injuries from city on ground that it | 
was negligent in maintenance of 
street, notwithstanding rule that a 
child between seven and fourteen 
years of age is rebuttably presumed 
CO be careful, since statute contains 
AO express provision saving minors 
under fourteen years of age from 
operation of the law.—D’Ambrosio v. 
City of Philadelphia, 47 A.2d 256, 354 
Pa. 403. 

89. Pa.—Riley v. City of Philadel¬ 
phia, 5 A.2d 117, 333 Pa. 533. 

90. Pa.—Riley v. City of Philadel¬ 
phia, supra. 

91. Md.—Kent County v. Pardee, 
134 A. 33. 151 Md. 68. 

42 C.J. p 854 note 49. 

92. Md.—Kent County v. Pardee, 
supra. 

42 C.J. p 854 note 50. 

93. III.—Budek v. City of Chicago, 
279 Ill.App. 410. 

Pa.—Riley v. City of Philadelphia, 
5 A.2d 117, 333 Pa. 533. 

Tex.—Uvalde v. Stovall, Civ.App., 
279 S.W. 889. 
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94. Wis.—Brubaker v. Iowa C.?unty, 
1S3 N.W. 6^0, 174 Wis. 77i. 

95. Wis.—Brubaker v. Iowa County, 
supra. 

9S. Conn.—Marks v. Borkin, 136 A. 
83, 1U5 Conn. 521. 

Mo.—Melican v. Whitlow Constr. 
Co.. 27S S.W. 261. 

97, Wis.—BrubaktT v. Iowa Coun¬ 
ty, 183 X.W. ^«30, 174 V7is. 574. 

42 C J. p S54 note 52. 

9& N.T.—Ftrubich v. State, 2G5 N. 
YS. SSI, 14S M.s.i. 4lo—Co:=te::o 
V. state, 226 X.Y.S. 271. 131 Miso, 
65. 

42 C.J. p 554 note 53. 

99. X.Y.—Ft^rnbach v. State, 265 X. 

Y.S. S^l, 14S Misc. 446. 

42 C.J. p 55 i not* 5*. 

Duty to warn 

Automobile passenger, having op¬ 
portunity to learn of danger and 
avoid it, must warn driver.—Dee v. 
City of Peru, 174 X.E. 901, 343 Ill. 
36—Habenstreit v. City of Belleville, 
23 X.E.2d SOS, 302 Ill.App. 3S3—Jones 
V. Traver, 275 Ill.App. ISI. 

1. Ill.—Budek V. City of Chicago, 
279 IlLApp. 410. 
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2. Mo.—Melican v. Whitlow’ Constr. 
Co., 278 S.lV. 3Cl. 

3. Da.—Fall in v. Tow-n of Jones¬ 
boro, App, 2 So 2d 516. 

42 C J. p S54 n:te 59. 

?onr persons in. front seat 

<1> IVhere, undt-r statute, reck 
less driving may i-onsast In the oper¬ 
ation of a motor vehicle in which 
more than thrre pt-rsons occupy the 
front seat, the crowding of four 
p?rsons into a coup4, in connection 
with the ether circumstances, may 
show that the ncgUgLiice of the 
; :ri\er was a contributing cause to 
the acc:d»^nt.—Mahoney v. City of 
‘ i'ittsburgh, 151 A. 590, 320 Pa. 44. 

. K-) Whether riding four in coup^ 

■ was neglig,.nce, drivtr being charged 
with negligence, has been held to 
! depend on custom.—City of Pampa 
V. Todd, Tex.Civ.App., 39 S.W.2d 636, 
reversed on other grounds. Com. 
App., 50 S.\V.2d 114. 

Siding motorcycle with two others 
Ill.—Dattin v. City of Zion. 26 N.E. 
j 2d 995, 305 Ill.App. 164. 

' 4. D.C.—Burke v. District of Co- 
1 lumbia, 42 App.D.C. 438. 
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ard within reach.5 Where the negligent position of 
the occupant is a condition, but not a proximate 
cause of the injury, it will not bar recovery.® 

f. Passenger Intoxicated or Asleep 

A passenger in a motor vehicle who falls asleep or is 
intoxicated is not necessarily guilty of negligence. 

A passenger in a motor vehicle who falls asleep"^ 
or is intoxicated^ is not necessarily guilty of neg¬ 
ligence precluding recovery for injury from a de¬ 
fect or obstruction in the way, unless by reason 
thereof he failed to exercise such care for his own 
safety as might ordinarily be expected of a sober 
man of ordinary prudence under similar circum¬ 
stances, and but for such failure on his part the in¬ 
jury would not have happened.^ However, the fact 
of intoxication is to be considered as a circum¬ 
stance along with other evidence bearing on the 
question of due care.^® 


60 C.J.S. 

g. Driver’s Negligence as Bar to Recovery by 
Passenger 

The driver's negligence may bar recovery by a 
passenger against the highway authorities for an injury 
arising from a defect or obstruction in the way where the 
driver's negligence is the sole proximate cause of the 
injury or the passenger is negligent in riding with an 
incompetent or intoxicated driver. 

Aside from the matter of imputed negligence, dis¬ 
cussed in the C.J.S. title Negligence § 168, also 42 
C.J. p 854 note 67 et seq, the driver’s negligence may 
bar recovery by an occupant of the motor vehicle 
against the highway authorities, as where the driv¬ 
er's negligence is the sole, or the sole proximate, 
cause of the injury, so that the negligence of the 
highway authorities is not the cause of the injury, 
or .is too remote a cause to support liability but 
where the negligence of the highway authorities 
concurs with that of the-driver to cause the injury 
an occupant of the motor vehicle may recover,!^ 
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5. D.C.—Burke v. District of Co¬ 
lumbia, supra. 

6 . Ill.—Penwitt v. City of Chicago, 
43 N‘.E2d 159, 315 Ill.App. 444. 

Overloading of vehicle held not 

proximate cause of injury.—Budek 

V. City of Chicago, 279 Ill.App. 410 

—29 C.J. p 699 note 28 [a] (6). 

V. La—Clinton v. City of West 
Monroe, App , 187 So. 561, followed 
in Willis v. City of West Monroe, 
187 So. 829, Madden v. City of 
West Monroe, 187 So. 829 and Per- 
ritt V. City of West Monroe, 187 
So. 830. 

8. Ky.—Winston v. Henderson, 200 
S.W. 330, 179 Ky. 220, L.R.A.1918C 
646 

La —Clinton v. City of West Monroe, 
App, 187 So. 561, followed in Wil¬ 
lis V. City of West Monroe, 187 
So. 829, Madden v. City of West 
Monroe, 187 So. 829 and Perritt 
V. City of West Monroe, 187 So. 
830. 

9- Ky.—^Winston v. Henderson, 200 
S.W. 330, 179 Ky. 220, L.R.A.1918C 
646. 

10. Ky.—^Winston v. Henderson, su¬ 
pra. 

11. Cal.—Rodkey v. City of Escon¬ 
dido. 67 P.2d 1053, 8 Cal.2d 685. 

Fla.—City of Miami v. Saunders, 10 
So.2d 326, 151 Fla. 699. 

H.T—Rafferty v. State, 24 N.Y.S.2d 
689, 261 App.Div. 80—Ruggiero v 
State, 10 N.Y.S.2d 242, 256 App. 
Div. 437—^Worden v. State, 224 
N.Y.S. 675, 221 App Div. 671— 

Tucker v. State, 35 N.Y.S.2d 689, 
178 Misc. 643, appeal dismissed 47 


H.Y.S 2d 614, and 47 ]Sr.Y.S.2d 615 
—Clark V. State. 35 N Y.S 2d 689, 
178 Misc 643, appeal dismissed 47 
NYS2d 611, and 47 N.Y.S 2d 614 
—Gould V. State, 225 N.Y.S. 299, 
130 Misc. 776, affirmed Ellis v. 
State, 230 N.Y.S. 831, 224 App. 

Div. 773—Gilbert v. State, 56 N.Y. 
S.2d 232—Kerner v. State, 45 N.Y. 
S,2d 648—Lucas v. State, 36 N.Y. 
S.2d 862. 

N C —Montgomery v. Blades, 23 S. 
E2d 844, 222 N.C. 463, petition 
denied 26 S.E.2d 567. 223 N.C. 331 
—Harvell v. City of Wilmington, 
200 S.E. 367, 214 N.C. 608—Haney 
V. Town of Lincolnton, 176 S.E. 
573, 207 N.C. 282. 

Ohio.—Mossman v. City of Cincin¬ 
nati, 34 N.E.2d 246. 

Pa —Biearman v, Allegheny Coun¬ 
ty. 21 A.2d 112, 145 Pa.Super. 330. 
S.C.—Epps V. South Carolina State 
Highway Department, 39 S.E. 2d 
198, 209 S C. 125. 

Requirement that defect or obstruc¬ 
tion be proximate cause of injury 
generally see supra $ 175. 

Intervening act 

(1) Negligence of driver held not 
an intervening act superseding caus¬ 
al relation between defendant's neg¬ 
ligence and plaintiff's injury.—Speas 
V. City of Greensboro, 167 S.E. 807, 
204 N.C. 239. 

(2) Where motorist on a clear, dry 
night drove up vacated portion of 
avenue and ran into barricade, which 
together with the reflector was plain¬ 
ly visible, intervening efficient cause 
of injury to occupant of automobile 
was the negligence of the driver and 
hence village was, as a matter of 
law, not liable for injuries.—Briske 
V. Village of Burnham, 39 N.B.2d 
976, 379 Ill. 193. 


Driver held not negligent 
N.Y.—Killoran v. State, 278 N.Y.S. 
659, 155 Misc. 26. 

Tenn.—City of Nashville v. Brown,. 

157 S.W 2d 612, 25 Tenn.App. 340. 
Wis—Bowen v. Town of Osceola,. 

200 N.W. 766, 185 Wis. 11. 
Driver's negligence held not proxi¬ 
mate cause of Injury 
Cal.—Sandstoe v. Atchison, T. & S. 
P. Ry. Co., 82 P.2d 216, 28 Cal. 
App.2d 215. 

Driver’s negligence held sole proxl- 
mate cause 

N.Y—Rafferty v. State, 24 N.Y S.2d 
689, 261 App Div. 80—Ruggiero v. 
State, 10 N.Y.S.2d 242, 256 App. 
Div. 437—Worden v. State, 224 N. 
Y.S. 675, 221 App.Div. 671—Tucker 
v. State, 35 N Y.S.2d 689, 178 Misc. 
643, appeal dismissed 47 N.Y.S 2d 
614, and 47 N.Y.S 2d 615—Clark v. 
State, 35 N.Y.S.2d 689, 178 Misc. 
643, appeal dismissed 47 N.Y.S.2d 
611, and 47 N.Y.S.2d 614. 

N.C.—Beaver v. Town of China 
Grove, 22 S.E 2d 434, 222 N.C 234. 
SC—Epps V. South Carolina State 
Highway Department, 39 S E.2d 
198, 209 S.C. 125. 

12. Cal.—^Westover v. City of Los 
Angeles, 128 P.2d 350, 20 Cal.2d 
635. 

Ky.—Mazyck v. Pennsylvania R. R.r 
172 S.W.2d 614, 295 Ky. 1. 

Md.—^Howard County Com’rs v. 

Leaf, 8 A.2d 756, 177 Md 82. 

Miss.—Thomas v. City of Lexingrton, 
150 So. 816, 168 Miss. 107. 

N.Y.—Torrey v. State, 42 N.Y.S.2d 
567, 266 App.Div. 900. 

N C.—Harvell v. City of Wilming¬ 
ton, 200 S.E. 367, 214 N.C. 608 
Ohio.—City of Hamilton v. Dilley, 
166 N.E. 147, 30 Ohio App. 658, 
affirmed 165 N.E. 713. 120 Ohio St. 
127. 
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although it has been held that the default cf the 
highway authorities may not he regarrl.td as the 
proximate cause of the injury if the driver’s neayi- 
gence contributed in a material degree to the :u- 
jury.^3 Where liability may be imposed on the 
highway authorities only if the defect is the ?ole 
cause of the injury, a passenger may not rvcivtr 
where the driver's negligence concurs with the de¬ 
fect to cause the injury.14 

Control over driver. If the occupant has the right 
of control, or exercises control, over the operatiDn 
of the motor vehicle, and permits it to be negligent¬ 
ly driven, he may be charged with the negligent 
manner in which the vehicle is driven.^s jf the oc¬ 
cupant has no control over the driver or over the 
car, such fact is to be taken into consideration in 
determining whether he has been in the exercise of 
ordinary care for his own safety.^® 

Incompetent driver. One may be negligent where 


ald:v:uh vne invited to 
: with h-^ittititn bt-cause 
cut.'ritnce he regards the 
driven such fact does 


/v: 


Urz rn 


of the au- 



comes so intoxicated as to 


the "‘uest or occupant 
:h condition voluntarily 
its hintsjlf to be driven 
lUtt ry neglicrcncc,^^ pre- 
ijury to v,'h;ch the driv- 
:cntr:buted,“'^ and even 
curncy, the driver be- 
lose control of the ve¬ 


hicle or to become reckless, and this fact is known 
to the passenger, ordinary care reruir:;s the passen¬ 
ger to call on the driver to step and allow him to 
alight or to turn the management of tr.e vehicle over 
to another capable of directing it properly.-* 


2. LlABtLTTY OP PeHSOXS CArSIXG DzFECT OE OBzSTRITCTIOX 


§ 203. In General ; 

One whose negligent or unlawful act causes a defect . 
or obstruction in a highway or street is liable for an in- ( 
jury to a motor vehicle or its occupants occasioned there- ; 

by. I 

Under the rules applicable in the case of travel < 
generally, as discussed in Highways § 252 et seq, j 
and the C.J.S. title Municipal Corporations § 857 ! 


et seq, also 43 CJ. p 1099 note 53 et seq, one 
whose negligent or unlawful act causes a defect 
or obstruction in the highway or street is lia¬ 
ble for an injury to a motor vehicle or its occu¬ 
pants occasioned thereby, -2 as, for example, a con¬ 
tractor for the construction or repair of a highway's 
or a contractor for the construction or repair of 


13. Conn.—^Horton v. MacDonald, | 

135 A. 442, 105 Conn. 356, 1 

14. Mass.—Carroll v. City of Low¬ 
ell, 71 ]Sr.E.2d 763, 321 Mass. 98. 

15. Iowa.—^Abraham v. Sioux City, 
250 N.W. 461, 218 Iowa 1068. 

42 C.J. p 854 note 44. 

Negligence of servant driving car 
as imputed to master see tlie C. 
J S. title Negligence S 168, also 45 
C.J. p 1035 note 73. 

10. Mo.—Melican v. Whitlow 
Constr. Co., 278 S.W. 361. 

Wis.—Bowen v. Osceola, 200 N.W. 
766, 185 Wis. 11. 

J.7. N.H—Roberts v. Town of Lis¬ 
bon, 149 A, 508. 84 N.H. 266. 

18. Conn.—^Marks v. Dorkin, 136 A. 
83, 105 Conn. 521. 

42 C.J. p 853 note 43. 

19. La.—Clinton v. City of West 

Monroe, App, 187 So. 561, fol¬ 

lowed in Willis v. City of West 
Monroe. 187 So. 829. Madden v. 
City of West Monroe, 187 So. 829 
and Perritt v. City of West Mon¬ 
roe, 187 So. 830. 

N.T.—Rafferty v. State, 16 N.T.S.2d 
685, 172 Misc. 870, affirmed 24 N. 
T.S.2d 689, 261 App.Div. SO. 

Yt.—Corpus •Taxis cited in Packard 


V. Quesnel, 22 A-2d 164, 167, 112 
Vt. 175. 

12 C.J. p 8o4 note b3> 

20. La.—Clinton v. City of W^est 
Monroe, App., 1S7 So. 561, followed 
in "Willis v. City of West Monroe, 
187 So. 829, Madden v. City of 
West Monroe. 1S7 So. 829 and Per¬ 
ritt V. City of West Monroe, 1S7 
So. 830. 

42 C.J. p 854 note 64. 

21. Ky.—^Winston v. Henderson^ 200 
S.W. 330, 179 Ky. 220, L.R.A131SC 
646. 

22. U.S.—Jackson v. McWilliams 
Dredging Co., C-C.A.La., 76 P.2d 
795. 

Fla,—^.Vdams v. Elliott, 174 So. 731, 
12S Fla. 79—Price v. Parks, 173 
So. 903. 127 Fla. 744. 

Ga.—Louisville & N. R. Co. v. Ellis, 
189 SE. 559. 54 Ga.App. 7S3. 

N.Y.—Spirgatis v. Gross Morton Cor¬ 
poration, 32 N.Y.S.2d 959, 263 App. 
Div. 962. 

Pa.—Geiger v. Dowdy, 170 A. 420. 
Ill Pa.Super. 4S5. 

42 C.J. p 855 note 76. 

Eeskch used as highway 

Fla.—^.Vdams v. Elliott, 174 So. 731. 
123 Fla. 79. 


. Defendant held not negligent 

; Cal.—Moore v, Whitworth, 262 P. 

I 715, 202 Cal. 711. 

Kan.—Davies v. Shawwor, 8 P.2d 953, 

,i 134 Kan. 772. 

I Trequeucy of use and other accL. 

I dents held immaterial.—Radnor Wa¬ 
ter Co. V. Draaghon, 89 S.\V.2d 186, 

. 19 Tenn.App. 371. 

' Fasrticalar obstructions 
1 <1) Carcass of animal left on 

I traveled portion of highway after be¬ 
ing struck by car of dt ft*nclant.— 

I Kirk v. United Gas Public Service 
|Co„ App., lo5 So. 735, annulled on 
' other grounds 170 So. 1, 1S3 La. 580. 

I (2) End gate of defendant’s truck 
i which had fallen onto highway.— 
• Swinford v, Fmck, 299 N.W. 227, 139 
jNeb, SS3. 

j (3) Telephone pole left in street 
] after being knocked over by defend- 
I ant.—Simonsen v. Thorin, 234 N.W. 
i C28, 120 Neb. 6S4, 81 A.L.R. lOOO. 

J 23, Ala,—Morgan Hill Paving Co. 
V. Fonvilie, 119 So. 610, 218 Ala. 
566. 

Mo.—Grab v. Davis Const. Co.. 109 
S.W.2d 882, 233 Mo.App. 819. 

Pa.—Rowland v. Canuso, 196 A. 823, 
329 Pa. 72. 
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a bridgej24 a street railroad company,- ^ one mak¬ 
ing an opening in a street or highway,26 or one 
conducting operations at the roadbidc.27 One own¬ 
ing land adjoining a way must take reasonable pre¬ 
cautions to prevent rocks falling from his land on 
to the way28 where he has notice of the danger ;29 
and, where he is making an unlawful use of the 
street in the conduct of his business, he may be held 
to a high degree of care to protect the public from 
injury.20 A pipe line under or along a highway 
must be maintained by the operator in such condi¬ 
tion that the highway may be traveled safely by 
motor vehicles,21 but one owning or maintaining 
wires across a public way is under no duty to main¬ 
tain them at a height greater than necessary to clear 
motor vehicles within the maximum legal height.22 
One who did not create the defect or obstruction 
and is without power or authority to remove it may 
not be held liable for injuries caused by it to mo¬ 
tor vehicles or their occupants.23 

One engaged in repairing a highway has the duty 
to use ordinary and reasonable care to keep the 
highway safe for traffic by motor vehicles,24 and, 
where he signals a motorist to proceed, he is liable 


if the way is not in such condition as to make it 
safe for a vehicle to travel over it;25 but a con¬ 
tractor agreeing to do certain repair work does not 
immediately become responsible for every defect 
previously existing in the way to be repaired; his 
liability is limited to his own work in the course of 

construction.26 

Private way turned over to highzvay auiJiorities. 
One who owns a private way is not liable for injury 
to a motor vehicle or its occupants from a defect in 
the location or construction of the way where he 
has dedicated the way to the public and the dedica¬ 
tion has been accepted.27 Similarly where a pri¬ 
vately owned bridge is sold to the highway authori¬ 
ties, the seller is not liable for subsequent injuries 
to motor vehicles and their occupants from a de¬ 
fect or obstruction in the bridge,28 unless the de¬ 
fect or obstruction is a nuisance which the seller 
created or maintained,3 9 and, where the defect or 
obstruction was not a nuisance as the bridge was 
used by the seller, but became a nuisance when it 
was used as part of the highway system, the seller 
is not liable.^® It has been held that, where a cul¬ 
vert is built by a railway company in accordance 


Tenn.—Radnor Water Co. v. Draugh- 
on, 8D S.W.Sd 186, 19 Tenn.App. 
371. 

42 C.J. p 856 note 77. 

XTeither statute uor contract held 
to relieve contractor of liability.— 
Morg-an Hill Paving Co. v. Fonville, 
119 So 610, 218 Ala. 566. 

24. Iowa.—Grennell v. Cass County, 
187 N.W. 504, 193 Iowa 697. 

Neb.—Tutsch v. Omaha Structural 
Steel Works, 194 N.W. 731, 110 
Neb. 585. 

ZirGction of temporary bridge 
A contractor who had agreed to 
move state bridge, erecting tempo¬ 
rary bridge in meantime, was liable 
for death of motorist in collapse of 
temporary bridge as against conten¬ 
tions that contractor had fulfilled 
his duty by erecting temporary 
bridge of same character used by 
others in same line of business, and 
that contractor had no authority to 
close bridge to trafllc, since contrac¬ 
tor was under duty either to main¬ 
tain bridge in safe condition or to 
close it.—Havens v. Strayer, 193 A. 
13, 326 Pa. 563. 

25. Conn —Korzen v. Town of 

Southbury, 2 A.2d 218, 124 Conn. 
674. 

42 C.J. p 856 note 79. 

Defect created by city 

Railroad is not liable where defect 
is created by city, and city has the 
duty to protect motorists against 
the danger from it.—Harvell v. City 
of Wilmington, 200 S.E. 367, 214 N. 
C. 608. 


26. N.J.—Reinauer v. Hackensack 
Water Co., 105 A. 15, 92 N.J.Law 
8 . 

42 C J. p 856 notes 80, 81. 

27. W.Va.—^Williams v. Main Is¬ 
land Creek Coal Co., 98 S E. 511, 
83 W.Va. 464. 

42 C.J. p 856 note 82. 

28. Pa—McCarthy v. Ference, 58 
A 2d 49, 358 Pa. 485. 

Failure of public omcials to act 
Pact that commonwealth could 
have relocated, reconstructed, or 
closed highway, which was danger¬ 
ous to travelers because of falling of 
rocks from hillside above highway, 
or could have invoked authority of 
court to compel abutting owner to 
take steps necessary to avert injury 
to travelers, or might even have 
had proper officials enter adjacent 
lands for that purpose, did not re¬ 
lieve owner of realty from liability 
to bus passenger for injuries sus¬ 
tained when heavy rock fell onto 
bus —McCarthy v. Ference, supra. 

29. Pa.—McCarthy v, Ference, su¬ 
pra. 

30. Pa—^Miller v. American Car, 
etc., Co, 74 Pa.Super. 66. 

31. La.—Raphael Bros. v. Cerophyl 

Laboratories, 30 So.2d 116, 211 

La. 354 

Okl —Robinson Oil Corporation v. 
Davis, 43 P.2d 754, 171 Okl. 557. 
Fact that duty also rests on high, 
way authorities does not alter the 
rule.—^P.obinson Oil Corporation v. 
Davis, 43 P2d 754, 171 Okl. 557. 
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32. W.Va.—Osborne v. Chesapeake 
& Potomac Telephone Co., 3 S.E 2d 
527, 121 W.Va. 357. 

33. TJ.S.—^White V. White Consoli¬ 
dated, C.C.A.Ind., 157 F.2d 758. 

Ill.—Roberts v. Town of Cicero, 17 
N.E.2d 960, 369 Ill. 639. 

34. Mo —Grab v. Davis Const. Co.r 
109 SW2d 882, 233 Mo.App. 819. 

Ohio.—Shafer v. Clymer, 23 N.B.2d 
985, 62 Ohio App. 373. 

35. Nev.—Nevada Rock & Sand Co- 
V. Grich, 93 P.2d 513, 59 Nev. 345. 

36. N.T.—^Hirsch v. Schwartz & 
Cohn, 175 N.B. 363, 256 N.Y. 7. 

37. Pa.—McCarthy v. Ference, 58 A, 
2d 49, 358 Pa. 485. 

38. Mo.—Billings v. North Kansas 
City Bridge & Railroad Co., 93 
S.W.2d 944, 338 Mo. 1122. 

Reserved powers 

Where bridge was conveyed to 
state highway commission with cer¬ 
tain uses reserved to bridge compa¬ 
ny and requirement that plans for 
alteration be first submitted to it. 
bridge company did not have such 
control over maintenance of bridge 
as to render it liable for injuries, 
where purpose of provision was sole¬ 
ly to protect rights reserved by de¬ 
fendant. — Billings V. North Kansas 
City Bridge & Railroad Co., supra. 

39. Mo.—Billings v. North Kansas 
City Bridge & Railroad Co, supra. 

40. Mo.—^Billings v. North Kansas 
City Bridge & Railroad Co., supra. 
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with plans approved by the highway authoriiic? ar. I 
has been adopted as part of the v/av, the cen:'ar*v 
may not be held liable for negligence prerlicated 
ly on the location and dimensions of the cnlvert.'^ 

Completion and acceptance of zvork. A hi^hv/c” 
contractor may not be held liable for injuries t:» mc- 
tor vehicles or their occupants after his compl^t:::: 
of the work and its acceptance by the h:gh-*vay au¬ 
thorities, ^2 and for the purposes of this rule a prac¬ 
tical acceptance is sufficient and a formal acceptance 

is not required.'*^ 

Relationship zvith highzvay authorities as ejecting 
liability. An independent contractor engaged in 
work for the highway authorities is not an agent cf 
the government so as to be relieved of liability for 
his negligence he is not relieved from liability by 
the fact that the county or municipality, under the 
circumstances, is not liablc.^5 ^3 

contractor acted under instructions from the high¬ 
way authorities has been held not to relieve him 
from liability for his negligence,^® but it has also 
been held that, where the contractor does no more 



Liability ziLsrr zcay to irafz:. As a gen¬ 

era! rule, where a way :? cl:5ed to traffic, a motor- 
i is: using it ca:s so at his own r;sk,''^ :.nd a contrac¬ 
tor werking on the closed wa^v’ is liable for :njur>' 
to the vehicle or its occupants only in case of wan- 
I ton ncgligencc/’^^ Where a statute relieves the high- 
wa}' authorities from liability for injury from a de¬ 
fect or obstruction in a closed highway which mo¬ 
torists are permitted to use at their otvn risk, such 
immunity from liability extends to a c'-ntractor en¬ 
gaged in work on the closed wajn^- X- tv/ithstar. l- 


41. Neb.—Tom jack v. Chicago & N. ; 

AV. Ity. Co., 217 N.W. 944. 116 Neb. ' 
413. j 

42. U.S.—W. G. Wetmore & Co. v. | 
need, C.C.A.Miss., 98 F.2d 532. I 

Neb —Haynes v. Norfolk Bridge & | 
Construction Co., 253 N.W. 344, 
126 Neb. 281. 

Pa.—Gurzon v. Williams, Inc,, Com. 

ri., 39 LuzLeg.Reg. 213. I 

Control taken by highway authorities j 
La.—Warner v. De Britton, App., 151 
So 239. followed in Welch v. De 
Britton, 151 So, 241, two cases. 
Partially accepted work 

The fact that the road commission j 
had accepted the paving on one side j 
of the street at the crossing where 
the accident happened, and had op- j 
ened the road to the public, is no j 
defense to the contractor who was I 
still in charge of work at that cross- j 
ing, and whose failure to maintain I 
guards as he agreed resulted in the | 
injury to plaintUi's automobile.— i 
Metcalf V. Mellen, 192 P. 676, 67 
Utah 44. I 

43- Neb.—^Haynes v. Norfolk Bridge | 
& Construction Co., 253 N.W. 344, | 
126 Neb. 2S1. 

Inspection and approval by state 
engineer | 

Neb.—Haynes v. Norfolk Bridge & [ 
Construction Co., supra. 

44- U S.—Owens v. Fowler, C.C.A. 
Miss.. 32 F.2d 238. 

State engineer in charge 
A contractor cannot claim immu¬ 
nity on the ground that he was per¬ 
forming a governmental function as 


agent of the state where he has 
agreed to construct or repair a road 
for a valuable consideration accord¬ 
ing to plans and speciflcations fur¬ 
nished by the state highway com¬ 
mission, although a state eng.rieer 
is in charge to see that the work is 
done according to plans and specirl- 
cations.—Boyd v. Mahone, 12S S E. 
259, 142 Va. 590. 

Contract held not to create relation 
of master and servant 
Tes.—T. J. Mansfij-Id Censt- Co. v. 
Gorsline, 27S S.W, 4S5, reversed 
on other grounds, Com.App., 2S3 
S.W. 1067, rehearing denied 292 S. 
W. 1ST. 

45. Tex—T. J. Mansfield Const. Co. 

V. Gorsline, supra. 

42 C.J. p 856 note S4. 

48, Ala,—Morgan-Hill Paving Co. v. 
Fonville, 140 So. 575, 224 Ala. SS3. 

47. Ky.—Mazj'ck v. Pennsylvania 
R. R., 172 S.W.2d 614, 295 Ky. 1. 

48, Ill.—Jones V. Traver, 275 Ill. 
App. 181. 

Right to travel is subject to light 
to repair 

Pa.—Cimino v. Laub, 43 A.2d 446, 
157 Pa.Super. 371. 

Sand on edge of highway 

Highway contractor’s placing of 
sand on edge of graveled portion of 
highway was not negligent but was 
a reasonable exercise of his right to 
carry on w’ork to completion.—Myers 
V. Sanders, 194 So. 300, 189 Miss. 
19S. 

49- Wis.—Shawano County v. 


Froemming, 202 N.W. 1S6, 

WIs. 401. 

42 C.J. p 853 note S6. 

50. U.S.—Wuiid* rl.vh v. Pr.'inkhn, 
C.O.A.A'.a., l" t F.Jd 164, c<‘’‘rtK'rari 
d-^nied Frin.'itin v. V/underli**h. ."u 

534, 307 U.S. 82 L Ed. 

1514. 

Wis.—Shawano County v. Frormi- 
ming 232 N.W. ISO. 156 Wis 49L 
Passable harrier 

Fact that barricade did not pre¬ 
vent entrance into higlnvay which 
sign anncunced was closed was not 
an invitation to motorx.st.—Fonske v. 

, Kramp Const. Co., 241 N.W. 34 9, 207 
Vris. 397. 

51. U.S.—^^’underllch v. Franklin, 
C-C.A.Aia. 100 F.2d 164, certiorari 
denied Franklin v. %Vunderlich, 59 
S.Ct. 834, 307 U.S. 631. S3 LEd. 

: 3514. 

' Wanton negligence held not estab- 
, lished 

U.S.—^Wunderlich v. Franklin, CC. 

I A,Ala, 100 F.2d 164, certiorari de- 
i nied Franklin v. Wunderlich, 59 S. 

Ct. SG4, 307 U.S. 631, 83 L.Ed. 1514. 

, 53. Conn.—Belhumuer v. City of 
■ Bristol 185 A. 421, 121 Conn. 475. 
J Warning' sign removed 
I Motorist whose automobile was 
I damaged in highway under construc¬ 
tion but over which traffic was per- 
‘ mitted pursuant to statute provid- 
, ing that person using highway 
, should do so at his own risk, could 
J not recover damages from contrac¬ 
tor, notvvuthstanding warning sign 
i had been moved from its original 
I position,—Belhumuer v. City of 
Bristol, supra. 
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:n}^ a road under process of reconstruction by an 
independent contractor has been closed to travel, the 
contractor may be liable where he knows that the 
way is being habitually used by many people, ^3 or 
where it appears to be open for trafhe.^^ 

Liability for acts of servant, independent contrac¬ 
tor, or subconiracior. A master is not liable for in¬ 
juries arising from an obsrruction placed in a street 
or highway by his servant, when the servant, in so 
doing, was acting beyond the scope of his authori- 
ty.55 A highway contractor may be held liable for 
the negligence of his subcontractor where the duty 
of exercising due care was imposed on him by the 
highway contract, since he cannot delegate such 
duties.^® A subcontractor may not be held liable foi 
the failure of the principal contractor to perform 
a duty imposed on him by the contract.®^ 

§ 204. Basis of Liability 

Contract or tort as the basis of liability for injury 
to a motor vehicle or its occupants from a defect or 
obstruction in the way is discussed infra § 205, and 
nuisance or negligence, infra § 206. 

Examine Pocket Parts for later cases. 

§ 205. - Contract or Tort 

The liability of one who causes a defect or obstruc¬ 
tion in a way for injury to a motor vehicle or Its occu¬ 
pants occasioned thereby rests on the general law of 
negligence, and such liability may be imposed, although 
there is no breach of contract. 

The liability of one who causes a defect or ob¬ 
struction in a way for injury to a motor vehicle or 
its occupants occasioned thereby rests on the gener¬ 
al law of negligence,®® and such liability may be 


imposed on an independent contractor engaged in 
repairing the highway, although his conduct does 
not involve a breach of his contract with the high¬ 
way authorities,^® It has been held that the high¬ 
way authorities may not by contract impose a great¬ 
er duty on contractors in favor of motorists than is 
imposed by law on the highway authorities or the 
contractor,®® and that, in a tort action against a 
contractor, the measure of the contractor's duty is 
that fixed by the law, not that fixed by the contract 
between the highway authorities and the highway 
contractor.®! Under the rule adopted in some ju¬ 
risdictions that contracts requiring a contractor for 
a public improvement to take certain precautions for 
the protection of the public inure to the benefit of 
any one of the public who is injured by his negli¬ 
gent failure to take such precautions, a contractor 
engaged in repairing the way, who agreed with the 
highway authorities that he would guard unsafe 
places near the work and do all other things nec¬ 
essary to prevent accidents, is liable in tort for in¬ 
jury to a motor vehicle and its occupants arising 
from a breach of his contract in that respect ;®2 but 
the fact that a contractor engaged in improving a 
street has agreed in his contract with the state road 
commission to provide “a competent watchman at 
all times to protect the work from traffic, or dam¬ 
ages of any nature until traffic is admitted,” did not 
render him negligent in failing to place a watchman 
on the work, as far as an automobilist, who ran in¬ 
to a barricade erected to warn the public that the 
street was closed to travel, was concerned.®® It 
has also been held that, where the primary duty 
rests on the city or other municipality, one who con¬ 
tracts with it to perform such duty is not liable in 
tort to one injured by his breach of such contract 
and to whom he owes no immediate duty.®^ 


53. U.S.—Thompson Caldwell Constr. 
Co. V. Young. C.C.A.N'.C., 234 F. 
145. 

54. Cal.—Folkins v. Johnston, 12 P. 
2d 153, 124 CaLApp. 169. 

IJ.H.—Savoie v. Littleton Const. Co., 
67 A.2d 772. 

Motorist held not trespasser 
Cal.—^Folkins v. Johnston, 12 P.2d 
153, 124 Cal.App. 169. 

Mont—^Ulmen v. Schwieger, 12 P.2d 
So6, 92 Mont. 331. 

Reasonable anticipation 

In action by motorist against road 
construction company for damages 
resulting from collision between 
parked gasoline roller and automo¬ 
bile during stormy night on road 
which was under construction, com¬ 
pany’s duty was determinable ac¬ 
cording to the rule of reasonable an¬ 
ticipation.—Savoie v. Littleton 
Const. Co., N.H., 57 A.2d 772. 


55. Miss.—Miller v. Teche Lines, 
167 So. 52, 175 Miss. 351. 
se. Mont.—Ulmen v. Schwieger, 12 
P.2d 856. 92 Mont. 331. 

57. Mont.—^Ulmen v. Schwieger, su¬ 
pra. 

58. U.S.—^Wunderlich v. Franklin, 
C.C.A.Ala., 100 F.2d 164, certiorari 
denied Franklin v. Wunderlich, 58 
S.Ct. 834, 307 U.S. 631, 83 LEd. 
1514. 

Miss.—Holmes v. T. M. Strider & 
Co., 189 So. 618, 186 Miss. 380, 123 
A.L.R. 1190. 

Contract as notice of danger 

Provision of contract requiring 
lights at barricades was of proba¬ 
tive value and could be considered 
in determining what notice of condi¬ 
tions contractors and their agents 
were chargeable with, and in deter¬ 
mining their state of mind.—Wun¬ 
derlich V. Franklin, C.C.A.Ala., 100 
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F.2d 164, certiorari denied Franklin 
V. Wunderlich, 59 S.Ct. 834, 307 TJ. 
S. 631, 83 L.Ed. 1514. 

59. Miss.—^Holmes v. T. M. Strid- 
er & Co., 189 So. 518, 186 Miss. 380, 
123 A.L.R. 1190. 

60. Ohio.—^Wymer-Harris Const. Co. 
V. Glass, 171 N-E. 857. 122 Ohio St. 
398, 69 A.L.R. 517. 

61. Colo.—^Lewis v. La Nier, 270 P. 
656, 84 Colo. 376. 

62. Ala.—Morgan Hill Paving Co. 
V. Fonville, 130 So. 807, 222 Ala. 
120 . 

Utah.—^Metcalf v. Mellon, 192 P. 676, 
57 Utah 44. 

63. Utah.—Davis v. Mellen, 182 P. 
920, 55 Utah 9, 7 A.D.R. 1193. 

64. N.J.—Cochran v. Public Service 
Electric Co, 117 A. 620. 97 N.J. 
Law 480. 

42 C.J. p 857 note 93. 
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§ 206. -Nuisance or Negligence : 

The liability of one who without authority of law . 
creates a dangerous condition in the highway may be 
based on the theory that the defect or obstruction is a ^ 
nuisance. j 

The liability of one who without authority of law ; 
creates a dang^erous condition in the highway may ! 
be based on the theory that the defect or obstruc- \ 
tion constitutes a nuisance ;65 but while, where | 
stones are placed in the road for the purpose of ' 
blocking wagon wheels and are left there after the ; 
wagon is removed, liability may attach on the 
ground of negligence to the driver -of a motor ve¬ 
hicle who strikes such stones and is injured,®^ lia¬ 
bility will not attach on the ground of the creation 
of a nuisance by the leaving of a readily remova¬ 
ble object of this character in the road.®^ 

§ 207. Character of Defect or Obstruction 

Liability for injury to motor vehicles and their oc¬ 
cupants may be imposed because of an obstruction 


across or in the highway or street, or because of a 
failure to take proper precautions against danger to mo¬ 
torists. 

The rule stated supra § 203 as to the liability of 
a person causing a defect or obstruction in the way 
has been applied with reference to obstructions 
across^S and obstructions in®-' the way, and to neg¬ 
ligently refilled street openings.’'^ 

Precautions against injury. Where one causes 
an obstruction or defect in the highway which is 
dangerous to vehicular traffic, he must use ordinary 
care to prevent injury;"^ one engaged in work on 
the way which is a hazard to motorists is under a 
duty to take precautions against the danger and 
give appropriate warnings to motorists.'^- Thus, li¬ 
ability may be imposed for injury to a motor vehi¬ 
cle and its occupants for failure to give sufficient 
warning of the danger/ 3 as in the case of unguard¬ 
ed or unlighted excavations,**^ or in the case of un- 
iighted barriers'^® or obstructions resulting in injury 


65. Ark.—Roedenbeck v. Scott, 204 

S.W.2d 160, 211 Ark. S59- 

BuilduL^ eucroaching* on right of way 
Owner of filling station, one pil¬ 
lar of which was three feet within 
highway right of way, was not guil¬ 
ty of maintaining such a nuisance as 
to render owner liable for resulting 
damage to automobile.—Roedenbeck 
V. Scott, supra. 

Signal block 

In action against railways which 
were owner and lessee of tracks, for 
death of motorist who collided with 
concrete signal block in center of 
highway at approach to railroad 
crossing, which device had been ap¬ 
proved by highway department, 
maintenance of such device was not, 
in law, a nuisance which would ren¬ 
der railways liable regardless of 
motorist’s contributory negligence. 
—Kincaid v. Chicago, R. 1. & G. Ry. 
Co.. TexCiv.App., 119 S.W.2d 1084, 
error dismissed. 

66. N.T.—Francis v. Gaffey, 105 N. 
E. 96, 211 N.Y. 47. 

67. N.T.—Francis v. Gaffey, supra, 
6S. N.J.—Rohan v. American Sugar 

Refining Co., 109 A. 346. 94 N.J. 
Law 256. 

42 C.J. p 857 note 99. 

€ 0 . Neb.—Bauer, etc., Co. v. Nation¬ 
al Roofing Co.. 187 N.W. 59. 107 
Neb. 831. 

42 C-J. p 857 note 1. 

Causing clond of smoke on. highway 

(1) Burning thicket causing smoke 
to drift across the highway may 
constitute negligence.—Fisher v. 
Southern Pac. Co., 237 P. 787. 72 Cal. 
App, 649. 

(2) The doctrine of liability with¬ 
out fault, invoked in, certain cases 


against oil companies charged with | 
permitting dangerous substances to 
escape, does not spring from negli¬ 
gence and could not be applied in 
action for personal injuries sus¬ 
tained by motorist by reason of neg¬ 
ligence of oil company in starting a 
fire on oil lease adjoining highway 
in a high wind, causing fire to 
spread to refuse ponds negligently 
maintained by another oil company 
on adjoining lease, resulting in heavy 
smoke blowing across highway.— 
Frazier v. Cities Service Oil Co., 157 
P,2d 822, 159 Kan. 655. 

70. Wis.—Zimmer v. Schmitt, 167 
N.W. 739. 167 Wis. 430. 

42 C.J. p 858 note 7. 

71. Neb.—Grantham v. Watson Bros. 
Transp. Co., 9 N.W.2d 157, 142 Neb. 
362. 

N.T.—Mroczek v. Smolenski, 214 N. 

T.S. 668, 216 App.Div. 264. 

Flags on. sld.e of house which was 
being moved during night were held 
not to afford warning to motorist 
striking house.—^Epting v. Nees, Tex. 
Civ.App, 25 S.W.2d 717, error re¬ 
fused. 

Warning sign held sufficient, even 
though it had been knocked down.— 
Cole V. Cook, 20 P.2d 483, 137 Kan. 
250. 

72. Ark.—Hill v. Whitney, 210 S.W. 
2d 800. 

N.H.—Saloshin v. Houle, 164 A. 767, 
86 N.H. 132. 

N.J.—Thompson v. Petrozzello, 137 
A. 835, 5 N.J.Misc. 645. 

Ohio.—Shafer v. Clymer, 23 NE.2d 
985. 62 Ohio App. 373. 

A violatiO'n of a statute requiring 
a contractor repairing a way to give 
motorists specified warnings of the 
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danger may constitute negligence.— 
Galvin v. Stanton. 243 P. 1049, 120 
Kan. 393. 

Contract held not to reduce duty 
Contract requiring bridge contrac¬ 
tor to take precautions to protect 
public did not reduce extent of con¬ 
tractor’s obligation to use reason¬ 
able care to protect travelers.—Salo¬ 
shin V. Houle, 164 A. 767, 86 N.H. 
132. 

Where Tsarricade is sufficient warn¬ 
ing, a sign is unnecessary.—Nielsen 
V. Christensen-Gardner, Inc., 38 P.2d 
743, 85 Utah 79. 

73. Ark.—Hill v. Whitney, 210 S.W. 
2d 800. 

Ga.—Doby v. W. L. Florence Const. 

Co. 32 S.E.2d 527. 71 Ga.App. 888. 
42 C.J. p 857 note 2. 

Where a bridge breaks down as 
one vrithout negligence is using it. 
he is not liable for failing to give 
warning of the danger to other mo¬ 
torists.—^Buchanan v. Rose, 159 S.W. 
2d 109, 138 Tex. 390. 

74. Neb.—Kelso v. Seward County, 
219 N.W. 843, 117 Neb 136 

N.J.—Thompson v. Petrozzello, 137 
A 835, 5 N.J.Misc. 645. 

42 C.J. p 857 note 3. 

75. Ga.—Doby v. W. L. Florence 
Const. Co, 32 S.E 2d 527, 71 Ga. 
App. 888. 

42 C.J. p 858 note 4. 

Barrier closing way 

U.S.—Trinidad Asphalt Mfg. Co. v. 
McIntosh, C.C.A.Miss, 100 P.2d 
310. 

In absence of statute or contract 

requiring a contractor to place 
lights on a barricade he has erected, 
whether the failure to do so is neg¬ 
ligence depends on the facts and 
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to a n:otor vehicleUnder the particular cir- 
can^stances, iiability may be imposed for failing to 
maintain warning signals or lights"" or guard 
rails.Where barriers are erected to protect mo¬ 
tor vehicles from a danger, they should he reason- 
Tihly sunicic-nt for the purpose,but it has been held 
that a contractor need not protect motorists from 
the danger by a barricade strong enough to with¬ 
stand a moving automobile and that an adequate 
ivarning is sufficient. 

It has been held that a contractor engaged in 
work 'on the highway is not under a duty to warn 
motorists of, or take precautions against, dangers 
other than those created hy his work,^^ and the duty 
and liability of a contractor engaged in repairing a 
way to take precautions against danger to motor ve¬ 
hicles has been held limited to the area under his 
control and authority and not to extend beyond 
Thus, it has been held that the duty to post warn¬ 
ing signs on the highway some distance from the 
work warning of the danger is on the highway au¬ 
thorities and not on the contractor.^3 While it has 
been held that the duty to warn motorists that the 
way is closed to traffic rests on the contractor,^'^ it 
has also been held that such duty rests on the high¬ 
way authorities and not on the contractor.^5 Where 
the contract contains provisions as to the precau¬ 
tions against danger w-hich the contractor is to take, 
it has been held that the contract is the measure of 


his duty to motorists.*® 

One required to warn motorists of a danger is not 
liable where the barrier or warning is removed with¬ 
out his knowledge or consent, unless he knew of the 
removal or it existed for such time that he may be 
charged with knowledge.**^ 

Poles and zvires. It has been held that the erec¬ 
tion and maintenance, with the approval of the high¬ 
way authorities, of a pole in the street but outside 
the traveled portion of the way is not negligence,** 
but it has also been held that a telephone or tele¬ 
graph company may be held liable for the injuries 
caused by an automobile colliding with one of its 
poles which is located so near to the traveled part 
of the highway as to interfere with the use of the 
highway,*^ provided the location of the pole is the 
proximate cause of the injury.®® A com.pany en¬ 
gaged in the distribution of electricity, erecting 
poles for the carriage of its wires by the roadside, 
must anticipate such uses of the road as will prob¬ 
ably occur and provide against accidents from such 
causes as may be reasonably anticipated.®^ Where 
the breaking of a pole is caused by circumstances 
which it is not called on reasonably to anticipate, 
the company is not liable for the death of the oc¬ 
cupant of an automobile due to the falling of a wire 
upon him.®® The company will not be liable for an 
injury caused by collision between a motor vehicle 
and a pole, where under the circumstances of the 


circumstances—Morjran Hill Paving 
Co. V. Ponville, 130 So. 807, 222 Ala. 
120 . 

Proximate cause 

Whether highway contractor’s fail¬ 
ure to light detour barricade was 
proximate cause of injury depended 
on whether reasonably prudent per¬ 
son exercising due care could have 
avoided accident, if barricade had 
been properly lighted or equipped 
with reflectors.—Morgan Hill Paving 
Co. v. Fonville, supra. 

70 . Mo.—Fitzpatrick v. Service 
Const. Co., 56 S.W.2d 822, 227 Mo. 
App. 1074—^Wilmore v. Holmes, 
App., 7 S.W.2d 410. 

K.D.—^Axelson v. Jardin, 223 N.W. 

32, 57 N.D. 524. 

42 C.J. p S5S note 5. 

77 . Ala.—Morgan Hill Paving Co. v. 

Ponville, 119 So. 610, 218 Ala. 566. 
Mo.—Melican v. Whitlow Const. Co., 
278 S.W. 361—Fitzpatrick v. Serv¬ 
ice Const. Co.. 56 S.W.2d 822, 227 
Mo.App. 1074—^Wilmore v. Holmes, 
App., 7 S.W.2d 410. 

Utah.—^Nielsen v. Christensen-Gard- 
ner. Inc., 38 P.2d 743, 85 Utah 79. 
Defendant held not negligent 
Mo.—Howard v. Knutson, 77 S.W. 
2d 158» 229 Mo.App. 267. 


7S. La,—^Esthay v. McCain. App., 
ISO So. 235, reinstated 185 So. 670. 

79. Utah.—^Brower v, Moran Pav. 
Co., 199 P. 144, 58 Utah 349. 

43 C.J. p 858 note 6. 

80- Ill.—^Xelson v. Village of Win- 
netka, 58 N.E.2d 321, 324 Ill.App. 
516. 

Utah.—Nielsen v. Christensen-Gard- 
ner, Inc., 3S P.2d 743, 85 Utah 79. 

81. N.M.—^Hendrickson v. Brooks, 
53 P.2d 846, 40 N.M. 50- 

82. Mo.—^Howard v, Knutson, 77 S. 
W’'.2d 158, 229 Mo.App. 267. 

83. N.Y.—Inman v. Patterson, 249 
N.T.S. 59G, 232 App.Div. 379. 

Duty not imposed hy contxact 
N.T.—^Inman v. Patterson, supra. 

84. Idaho.—^Pittman v. Sather, 188 
P.2d 600. 

85. N.Y.—Inman v. Patterson, 249 
N.YS. 596, 232 App.Div. 379. 

80. N.Y.—tinman v. Patterson, supra. 

87. Kan.—Cole v. Cook, 20 P.2d 483, 
137 Kan. 250. 

Miss.—Dunn Const. Co, v. Nail, 7 So. 

2d 884, 193 Miss. 793. 

Neb.—^Pratt v. Western Bridge & 
Construction Co., 226 N.W. 324, 
118 Neb. 736. 

88. Mo.—Clinkenbeard v. City of St. 
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Joseph, 10 S.W.2d 54, 321 Mo. 71, 
61 A.L.B. 242. 

N.C.—Wood v. Carolina Tel. & Tel. 
Co., 4i6 S.E.2d 717, 228 N.C. 605, 
followed in 46 S.E.2d 719, 228 N.C. 
608. 

Va.—Kegley v. Appalachian Electric 
Power Co., 175 S.E. 731, 163 Va. 
25'5. 

89. Wis—^Druska v. Western Wis¬ 
consin Tel. Co., 189 N.W. 152, 177 
Wis. 621. 

Contractor erecting pole 
Md.—^East Coast Freight Lines v. 
Consolidated Gas, Elec. Light & 
Power Co. of Baltimore, 60 A-2d 
246. 

One who did not own or erect the 
pole, and had no power or authority 
to remove it, may not be held liable. 
—Farrelly v. City of Pittsburgh, 17 
A.2d 191, 340 Pa. 516. 

90. Ill.—Crawford v. Central Illinois 
Public Service Co., 235 IlLApp. 
339. 

42 C.J. p 858 note 10. 

91. Cal.—Stewart v. San Joaquin 
Light, etc., Co., 186 P. 160. 44 Cal. 
App. 202. 

92. Cal.—Stewart v. San Joaquin 
Light, etc., Co., supra. 

42 C.J. p 859 note 12. 
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case it could not reasonably have anticipated that a 
vehicle would leave the traveled portion of the high¬ 
way and come in contact with the pole.®^ An elec¬ 
tric company which, having removed a pole, allows 
it to remain lying by the side of the highway in 
such a manner as unnecessarily to obstruct and en¬ 
danger the rights of those using the highway may 
be liable on the ground of causing a nuisance,-** 
and, where a car skids against such a pole and runs 
along it until it collides with a standing pole, its 
presence in the highway may be found to be the 
proximate cause of the accident. 

Structures required by law. A property owner 
is not liable for damages occasioned by a collision 
between a motor vehicle and a structure on a pub¬ 
lic highway which is required of the property own¬ 
er by law, and which he cannot avoid placing in the 
position in which it is.96 

Hedges obstructing view. An owner of land ad¬ 
joining a crossing of highways, along which high 
hedges are permitted to grow so as to obstruct the 
view of those who at right angles approach the cor¬ 
ner of the land at the intersection of the highways, 
is not liable in damages to those who are injured in 
an automobile collision on the crossing of the high¬ 
ways, 97 

Fence against trespassers. One who erects a 
fence to prevent travelers from trespassing upon his 
property is required to exercise such care in the 
construction of the fence and in notice of its pres¬ 
ence as an ordinarily prudent person would exercise 
under the same or similar circumstances.®8 

Crossing gates. A bridge company is not required 
to place a light on the arm of each gate at a cross¬ 
ing; all that is necessary is to have sufficient lights 
either upon the arms of the gates or elsewhere to 
enable a person exercising ordinary care for his 


safety to see the arm of the gate.®® It is, however, 
the duty- cf such a company to give reasonable warn- 
ing by the sounding of a gong or otherwise of an 
intention to lower the gates.! 

§ 208. Proximate Cause 

In order to impose liability on one causing a defect or 
obstruction in a street or highway for an injury thereby 
occasioned to a motor vehicle or its occupants, his act or 
omission must be the proximate cause of the injury- 

In order to impose liability on the person causing 
a defect or obstruction in the street or highway for 
an injury occasioned thereby to a motor vehicle or 
its occupants, his act or omission must have been 
the proximate cause of the injury.^ Where the trav¬ 
eler has notice of the condition of the highway, the 
question whether a contractor constructing the way 
had placed barriers, lights, or other such warnings 
is not material.® However, the fact that the person 
injured has traveled over the road a day or two pre¬ 
viously will not establish that the posting of warn¬ 
ing signs would have been without effect,-* 

§ 209. Vehicle Operated without License or 
Registration 

Under some statutes it has been held that the fact 
that the vehicle is not licensed or registered is not a de¬ 
fense. 

Under some statutes it has been held, in an 
action for injuries to a motor vehicle or its occu¬ 
pants against one who caused a defect or obstruc¬ 
tion in the way, that it is no defense that the vehicle 
is not registered or licensed.^ 

§ 210. Vehicle Operated without Statutory 
Equipment 

Regulations as to necessary equipment on motor 
vehicles are discussed supra § 26, and contributory 


93. 'Cal.—Stewart v. San Joaquin 
Light, etc , Co., supra. 

Pa.—Hoffman v. City of Reading, 
Com PI., 35 Berks Co.L.J. 119. 

94. Mass.—^Reed v. Edison Electric 
Ilium. Co., 114 N.E. 289, 22'5 Mass. 
163. 

95. Mass.—Reed y. Edison Electric 
Ilium. Co., supra. 

96. N.J.—W. B. Wood Co. V. Bal¬ 
sam. 126 A. 480, 100 N.J.Law 275. 

42 C.J. p 858 note 8. 

97. Kan.—Bohm v. Racette, 236 P. 
811, 118 Kan. 670, 42 A L.R. 571. 

98. Colo.—Rosenberg v. Tennant, 
189 P. 25, 168 Colo. SO. 

99. Ky.—Louisville Bridge Co. v. 
Iring, 203 S.W. 531, 180 Ky. 729. 


1. Ky.—Louisville Bridge Co. v. Ir¬ 
ing, supra. 

2. Kan.—Smith v. Mead Const. Co., 
282 P. 708, 129 Kan. 229. 

N.C.—^Evans v. Shea Bros. Const. Co., 
138 S.B. 411, 194 N.C. 31. 

Pa.—Miller v. Strauss, Com.Pl., 18 
Lehigh Co.L.J. 268. 

Tex.—American Asphalt Co. v. 

O’Rear, Civ.App., 41 SvW.2d 322. 

42 C.J. p 859 note 31. 

Subsequent negligence 

A highway contractor's negligent 
act may be a proximate cause of the 
injury although there is subsequent 
negligence by the highway authori¬ 
ties which also contributes to the 
injury,—^Holmes v. T. M. Strider & 
Co. 189 So. 518, 186 Miss. 380. 123 
A.L.R. 1190. 

3. Cal.—Buckingham ▼. Commary- 
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Peterson Co., 178 P. 318, 39 Cal. 
App 154. 

Danger equally known to motorist 
One may not he held liable for 
failure to warn a motorist of a dan¬ 
ger which the motorist knows as 
well as he does.—^Dwelly v. McReyn- 
olds, 56 P.2d 1232, 6 Cal.2d 128. 

4. Kan.—Galvin v. Stanton, 243 P. 
1049, 120 Kan. 393. 

42 C.J. p 859 note 23. 

5. Neb.—^Pratt v. Western Bridge & 
Construction Co., 21S N.W. 397. 116 
Neb. '553, 58 AL.R.'527. 

42 C.J. p 860 notes 25, 26. 

Effect generally of failure to: 
License or register motor vehicle 
see supra §§ 133-135. 

Secure license to operate motor ve¬ 
hicle see supra §§ 161-164. 
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of driver, operator, occupant, or guest 
ir.fra §§ 211, 212. 

Examine Pocket Parts for later cases. 

§ 211. Contributory Negligence of Driver or 
Operator of Vehicle 

Where an action for injury to a motor vehicle or its 
operator from a defect or obstruction in the way is based 
cn negligence, contributory negligence by the driver 
is generally a defense. 

Where an action for injury to a motor vehicle or 
its operator is founded on the negligence of the per¬ 
son causing the defect or obstruction, the contrib¬ 
utory negligence of the driver of the vehicle, if a 
proximate cause of the injury,® will bar a recovery 
by him," except in those jurisdictions where a rule 
of comparative negligence is in force but even in. 
such jurisdictions a driver’s contributory negligence 
will bar his recovery where his negligence is the 
sole proximate cause of the injury.^ Contributory 
negligence is not a defense where the conduct of 
defendant is willful or wanton,!® nor is it a defense 
to an action based on the theory of the creation or 
maintenance of a nuisance,!! although, even in the 
case of a nuisance, if the negligence of the injured 
person was the sole proximate cause of the injury, 
there can be no recovery.!^ 


VivLition of statutory or other regulations. The 
mere violation of some traffic law or ordinance by 
the driver of an automobile docs not of itself con¬ 
stitute such negligence as to preclude his recovery 
of damages caused by the negligence of another un- 
j less it is a proximate cause of the injury.!^ Driv- 
I ing on the v/rong side of the road may bar recovery 
where not necessary to avoid a trafiic hazard,!! but 
a motorist who fails to keep as close to the right 
side of the road as practical is not necessarily guilty 
of contributory negligence.!^ 

Acts in emergencies. The operator of a motor 
vehicle who has been placed in a dangerous situation 
by defendant’s negligence is held only to the exer¬ 
cise of ordinary care in the emergency, although it 
may appear that he might have escaped injury by 
pursuing a different course from the one which he 
adopted.!® 

Failure to anticipate danger. The operator of a 
motor vehicle may assume that there is no danger¬ 
ous impediment or obstruction of a temporary na¬ 
ture in any part of the highway unless proper warn¬ 
ing is given of its existence by the person responsi¬ 
ble for its presence.!'^ A person lawfully using the 
highway at nighttime without notice of an obstruc¬ 
tion may ordinarily assume that a bridge is passable 


6. Ky.— "Vr. F. Robinson & Son V. 
Jones, 72 S.'SV.2d 16, 254 Ky. 637. 

42 C.J. p S60 note 35. 

7. Ala—Terrell v. Alabama Water 
Service Co., 15 So,2d 727, 245 Ala. 
' 68 . 

Ky.—^W. F. Robinson & Son v. Jones, 
72 S.W.2d 16, 254 Ky. 637. 

Wash.—Trainor v. Interstate Const. 
Co., 60 P.2d 7, 1S7 Wash, 142. 

42 C.J. p SCO note 30. 

Contributory negligence of driver in 
suit against highway authorities 
see supra § 201. 

Effect of contributory ne*gligence 
generally see the C.J.S. title Neg¬ 
ligence §§ 130-132, also 45 C.J. p 
976 note 21 et seq. 

A police officer on duty is not al¬ 
ways held to the same degree of 

care as the ordinary wayfarer.—^Hall 

V Hepp, 205 N.Y.S. 474, 210 App Div. 

149. 

S. Xeb—Bauer, etc., Co. v. Xational 
Roofing Co., 187 N.W. 59, 107 Neb. 
831. 

42 C.J. p 860 note 31. 

Comparative negligence generally see 
the C.J.S. title Negligence § 169 et 
seq, also 46 C.J. p 1037 note 97 et 
seq. 

9. U.S.—C. C. Moore Const. Co. v. 
Hayes. C.C.A.Miss., 119 F.2d 742. 
certiorari denied Hayes v. C C 
Moore Const. Co. 62 S.Ct. Z2, 314 
XJ.S. 642, 86 L..£d. 515. 


10. Ala.—Bryson v. Phelps, 125 So. 
795, 23 Ala.App. 346, certiorari de¬ 
nied 125 So. 798, 220 Ala.App. 389. 

11. N.T.—Francis v. GafCey, 105 N 
E. 96, 211 N.Y. 47. 

Tex,—^Kincaid v. Chicago, R. I. & G. 
Co., Civ.App., 13 9 S.W.2d 1084, er¬ 
ror dismissed. 

Nuisance or negligence as basis of 
liability see supra § 206. 

Omission to act 

Contributory negligence is not a 
defense where the injury is the re¬ 
sult of an absolute nuisance, but 
where defendant did not afiirma- 
tively create the nuisance, but the 
nuisance arose because of his omis¬ 
sion to act, contributory negligence 
is a defense.—^Terrell v. Alabama 
Water Service Co., 15 So.2d 727, 245 
Ala. «8. 

12. N.T.—^Jefson v. Crosstown St. R. 
Co., 129 N.T.S. 233, 72 Misc. 103. 

13. N.Y.—Hall V. Hepp, 205 N.T.S. 
474, 210 App.Div. 149. 

Effect of violation of statute: 

In action against highway authori¬ 
ties see supra § 201. 

Or ordinance generally see the C. 
J.S. title Negligence § 127, also 
45 C.J. p 969 note 56 et seq. 
Bziviag wrong way on. one-way street 
Tenn.—Lee v. Seitz, 13 Tenn.App 
260. 

14. Ky.—^W, F. Robinson & Son v. 
Jones, 72 S.W.2d 16, 254 Ky. 637. 
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I Avoidance of collision 

If evidence showed that turntable 
obstructed highway and lacked light 
sufficient to vrarn travelers, and thit 
motorist to avoid collision with au¬ 
tomobile driven on left side of road 
in passing around turntable, and un¬ 
der actual or reasonable belief of 
necessity, and with exercise of ordi¬ 
nary care for safety, turned to left 
into turntable, motorist could recov¬ 
er.—W. F. Robinson & Son v. Jones, 
supra. 

15. Mo.—Plater v. W. C. Mullins 
Const. Co., 17 S.W.2d 658, 223 Mo. 
App. 650. 

lo. Ga.—^Doby v. W. L. Florence 
Const. Co., 32 S.E.2d 527, 71 Ga. 
App. 88 S. 

Or.—Corpus Juris cited iu Davis v. 
Underdahl, 13 P 2d 362. 364, 140 
Or. 242. 

Wash.—Sharpless v. Blackmore, 44 P. 

2d 170, 181 Wash. 603. 

42 C.J. p 860 note 41. 

17. Ala—^Morgan Hill Paving Co. v. 

Fonville, 119 So. 610, 218 Ala. 5'66. 
Ind.—Opple v. Ray, 195 N.E. 81. 

La.—^Raphael Bros. v. Cerophyl Lab¬ 
oratories, 30 So.2d 116, 211 La. 
354—General Exchange Ins. Corpo¬ 
ration V. M. Romano & Son, App., 
190 So. 168. 

Mo.—Grab v. Davis Const. Co., 109 
S.W.2d 882. 233 Mo.App. 819. 

42 C.J. p 861 note 46. 
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to at least the full width of the beaten or traveled 
^vav.18 Where there is adequate warning of the 
danger the driver may not rely on the presumption, 
otherwise applying, that the highway is, in accord¬ 
ance with law, reasonably safe for public use,l9 and 
where the driver has knowledge of the danger or is 
given warning he must use due care to avoid it.^O 

Use of defective tvay. One knowingly using an 
unsafe road may be guilty of contributory negli¬ 
gence-^ unless the use of such way is necessar 3%22 
and knowledge of the danger imposes the duty of 
exercising such care as the circumstances de¬ 
mand but it is not negligence as a matter of 
law to drive on a defective highway knowing it 
to be such-"^ unless the danger is so great that a 
person of ordinary prudence would not drive over 
the road.-5 Where a contractor repairing a street 
leaves one side open for travel and the warning 
signs so indicate, the operator of a motor vehicle 
is not guilty of contributory negligence as a matter 
of law in proceeding upon the part of the highway 
which is apparently open for travel.^® 

Failure to maintain proper lookout. As in the case 
of actions against the highway authorities, discussed 
supra § 201, the driver of a motor vehicle is re¬ 


quired to exercise ordinary care to observe or dis¬ 
cern obstructions and excavations in the -way and to 
avoid running into them,2" and a recovery against 
other persons alleged to have been responsible for 
the defect or obstruction may be precluded by the 
negligence of the operator of a motor vehicle in 
failing to keep a proper Iookout,28 provided the ac¬ 
cident would have been avoided had a proper look¬ 
out been maintained.29 Notwithstanding the driver 
of a motor vehicle could have seen an electric light 
pole constituting an alleged obstruction in time to 
have avoided the accident, it must also be shown 
that if the driver had used reasonable care under 
all the circumstances he would have seen it in time 
to have avoided striking it.^^ 

Lights. A finding of contributory negligence pre¬ 
cluding recovery may be predicated on the act of 
the operator of the motor vehicle in driving without 
lights or w'ith insufficient lights,21 if it is the proxi¬ 
mate cause of the injury,22 although the failure to 
carry statutory lights may not be contributory neg¬ 
ligence as a matter of law;23 and, where an auto¬ 
mobile driver runs into an obstruction in the street 
which could not have been seen with sufficient lights, 
the fact that the lights on his car did not comply 


18. Iowa.—Grennell v. Cass County, 
187 N.W, 504, 193 Iowa 697. 

42 C.J. p 861 note 47. 

19. Kan.—Elliott v. Aldridge, 289 P. 
401, 131 Kan. 29. 

42 C.J. p 861 note 48. 

29. Cal.—Christy v. Herbert M. Ba¬ 
ruch Corporation, 27 P-2d 660, 135 
Cal.App. 3‘55. 

La.—Giacona v. Orleans Ice Mfg. Co., 
5 La.App. 259. 

Minn.—Olson v. Hector Const. Co., 13 
N.W 2d 35, 216 Minn. 432. 

Miss.—Cential Paving- & Construc¬ 
tion Co. V. McCaskin, 184 So. 464, 
183 Miss. 814. 

Mo —^Hamra v. Helm, App., 281 S.W. 
103. 

Hast in highway is itself sufficient 
warning to require driver to have au¬ 
tomobile under control.—Nielsen v. 
Cliristensen-Gardner, Inc., 38 P.2d 
743, 85 Utah 79. 

21. Cal.—^Buckingham v. Commary- 
Peterson Co., 178 P. 318, 39 Cal. 
App. 154. 

W.Va.—^Williams v. Main Island 
Creek Coal Co., 98 S.E. 511, 83 W- 
Va. 464. 

22. Cal.—Buckingham v. Commary- 
Peterson Co., 178 P. 318, 39 Cal. 
App. 154. 

23. Okl.—Toler v. Hawkins, 105 P.2d 
1041, 1S8 Okl. 58. 

42 C.J. p 8‘61 notes 54, 55. 


24. Ga.—Williams v. Evans, 178 S.E. 
460, 50 Ga.App. 496. 

Mo.—Grab v. Davis Const. Co., 109 
S.W.2d 882, 233 Mo.App. 819. 

Okl.—Toler v. Hawkins, 105 P.2d 
1041, 188 Okl. 68. 

25. Okl.—Toler v. Hawkins, supra. 

26. Pa.—Mumbower v. Weaver, 128 
A. 635, 282 Pa. 605. 

27. La.—Giacona v. Orleans Ice Mfg. 
Co., 5 La.App. 259. 

S.D.—Taecker v. Pickus, 235 N.W. 
504, 58 S.D. 177. 

Tex.—Boltinghouse v. Thompson, 

Civ.App., 12 S.W.2d 253. 

Cable stretched above zoad 

Automobile driver’s failure to no¬ 
tice cable illegally stretched above 
road was held not careless or reck¬ 
less driving.—^Moncrief v. Ober, 3 La. 
App. 660. 

Constant alert not recinired 
Ala.—Morgan Hill Paving Co. v. 
Fonville, 119 So. 610, 218 Ala. 566. 
The degree of alertness required 
of a driver in keeping a lookout for 
road hazards depends on the circum¬ 
stances of the case.—Olquin v. Thy- 
gesen, 143 P.2d 583, 47 N.M. 377. 

28. Cal.—Moore v. Whitworth, 262 
P. 715, 202 Cal. 711—Christy v. 
Herbert M. Baruch Corporation, 27 
P.2d 660, 135 Cal.App. 355. 

S.D.—Taecker v. Pickus, 235 N.W 
•504, 58 S.D. 177. 
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Tex —Boltinerhouse v. Thompson, 

Civ.App., 12 S.W.2d 253. 

42 O.J. p 860 note 43. 

29. S.D.—Taecker v, Pickus, 235 N. 
W. S04, 58 S.D. 177. 

30. Wash.—Luckkart v. Director- 
Gen. of Railroads, 200 P. 564, lli6 
Wash. 690. 

31. Cal.—'Stewart v. San Joaquin 
Light, etc., Co.. 186 P, 160, 44 Cal. 
App. 202. 

42 C.J. p 862 note 64. 

Construction of statute 

(1) Law defining headlamps for 
motor vehicles under normal atmos¬ 
pheric conditions, does not relieve 
driver from duty to drive carefully, 
where conditions demand greater 
care.—^Elrich v. Schwaderer, 230 N. 
W. 902, 251 Mich. 33. 

(2) Statute requiring lighted auto¬ 
mobile lamps when light is insuffi¬ 
cient to render objects on highway 
two hundred feet ahead clearly dis¬ 
cernible does not regulate qu'^ntity 
or quality of lights or establish dis¬ 
tance to be lit thereby.—B’a 2 k v- 
Southern Pac. Co., 12 P.2d 9S1, 124 
CaLApp. 331. 

32. N.D.—Chambers v. Minneapolis, 
etc., R. Co.. 163 N.W. 824, 37 N.D. 
377, Ann.Cas.l91SC 954. 

42 C.J. P 862 note 6'5. 

33. N.D.—Chambers v. Minneapolis, 
etc., R- Co., supra. 

' 42 C.J. p 862 note 66. 
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with the statutory requirements did not cause the 
accident,34 and does not defeat a recovery.^s 

View obscured. A motorist whose view is ob¬ 
scured, as by weather conditions, fog, rain, smoke, 
blinding lights, dust, or obstructions, must exercise 
due care commensurate with the increased danger, 36 
and it has been held that where visibility is com¬ 
pletely destroyed the motorist is under a duty to 
stop;37 but negligence in proceeding although the 
motorist’s vision is obscured will not bar recovery 
where it is not a proximate cause of the injury.38 

Speed and control. The speed at which a motor 
vehicle is being operated may be such as to be found 
to constitute contributory negligence,39 precluding 
a recovery where it is the proximate cause of the 
injury.40 It has been held that it is negligence to 
drive a motor vehicle at such rate of speed that it 
may not be stopped within the distance at which ob¬ 


jects in the way become visible to the operator,4i 
but the rule is not without limitation and does not 
have universal application.42 The radius-of-lights 
rule discussed supra § 201 i that it is negligence for 
a motorist to drive, in a place where he has to rely 
on his lights, at such speed that he is unable to 
stop within the radius of his lights has been adopted 
in some jurisdictions^S and rejected in ■others44 in 
determining the negligence of plaintiff with respect 
to the speed at which he is traveling at night. 

§ 212. Contributory Negligence of Occupant 
or Guest 

The contributory negligence of a passenger in a motor 
vehicle may bar his recovery for injury from a defect 
or obstruction in the way. 

A passenger in, or occupant of, an automobile is 
responsible for his failure to exercise due care to 
avoid injury,45 and, under the circumstances of the 


34. Pa.—^Lane v. E. A. Mullen, Inc, 
131 A. 718. .285 Pa. 161. 

35. Pa.—^Ijane v. E. A. Mullen, Inc,, 
supra. 

38. U.S.—Shell Oil Co. v, Slade. C.C. 

A.Miss., 133 F.2d 518, certiorari 
denied '64 S.Ct. 75. 320 U.S. 772, 88 
LEd. 462. 

Kan —Frazier v. Cities Service Oil 
Co., 157 P.2d 823, 159 Kan. 655. 
Anticipated dang'er 

Where motorist saw smoke blow¬ 
ing* across highway but attempted to 
proceed and drove off highway, 
whether plaintiff was negligent in 
so doing did not depend on whether 
he should have anticipated that *he 
would be injured by fire, but whether 
he might be injured in running into 
an obstruction, another automobile, 
or a defect in highway.—^Frazier v 
Cities Service Oil Co., supra, 

37. Pa.—^Frazier v. Cities Service 
Oil Co., supra 

Wash.—Trainer v. Interstate Const. 

Co., 60 P.2d 7. 187 Wash. 142. 
Slinding lights 

One driving over a road which he 
knows is being resurfaced has been 
held to be -guilty of contributory 
negligence as a matter of law if he 
fails to stop his car when blinded 
by the glaring lights of a car ap¬ 
proaching from the opposite direc¬ 
tion.—Grosz V. Bone, 201 N.W. 871, 
48 S.D. 6-5. 

ITntil sure of way 

Motorist entering a fog so dense as 
to obstruct vision must stop until he 
Is sure of his way, or, if he drives 
Into It, he must proceed at such a 
speed as will permit him to stop in 
•distance within which he can see ob¬ 
jects in his way.—'Shell Oil Co. v. 
Slade. C.C.A.Miss., 133 P.2d 518, cer¬ 
tiorari denied 64 S.Ct. 75, '320 U.S. 
7'72, 88 L.Ed. 46.2. 


38. Ga.—^Morgan-Hill Paving Co. v- 
Shanks, 164 SE. 221, 4'5 Ga.App. 
274. 

39. Mo-—^Roper v. Greenspon, 198 
S.W. 1107, 272 Mo. 288, L.R.A 
1918D 126. 

42 C J. p 861 note 56. 

Violation of speed statute 

(1) The violation of a statute as 
to speed at an intersection is not 
contributory negligence as to an in¬ 
jury from a defect or obstruction in 
the way.—^Billings v. Aldridge, 284 P. 
404, 129 Kan. 772. 

(2) Only traveling public, for 
whose benefit law regulating speed of 
motor vehicles was intended, can 
plead violation thereof —^Axelson v. 
Jardine, 223 N.W. 32, 57 N.D. 524. 

(3) A peace officer engaged, in the 
special duty of arresting violators of 
the speed laws in traveling upon a 
motor cycle at a speed in excess of 
such law has been held guilty of 
negligence.—^Keevil v. Ponsford, Tex. 
Civ.App , 173 S.W. 518. 

(4) However, such negligence will 
not preclude a recovery for an injury 
sustained by striking an obstruction 
in the street unless it is the proxi¬ 
mate cause of the injury.—^Keevil v. 
Ponsford, supra. 

Skidding 

Pact that claimant's automobile 
skidded while proceeding on wet 
wooden canal bridge at twenty miles 
an hour, did not, in and of itself, im¬ 
pute negligence to claimant pre¬ 
cluding recovery from state for in¬ 
juries, nor did fact that automobile 
thereafter went out of control neces¬ 
sarily imply that claimant was care¬ 
less in operating it—Sanders v. 
State, 76 N.T.S.2d 817, 191 Misc. 248. 

40. N.T.—Jefson v. Crosstown St. R. 
Co., 129 N.T S. 233, 72 Misc. 103. 

42 C.J. p 861 note 57. 
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41. U.S.—^Western Union Telegraph 
Co. V. Stephenson, C.C.A.Ga., 36 
F.2d 47. 

Utah.—^Moss V. Christensen-Gardner, 
Inc., 98 P.2d 363, 98 Utah 253. 

42. Utah.—^Moss v. Christensen- 
Gardner, Inc., supra. 

43. Kan.—Tuer v- Wayland, 283 P. 
1661, 129 Kan. 458. 

Minn.—Olson v. Hector Const. Co., 
13 lsr.W.2d 35, 216 Minn. 432. 

42 C J. p 861 note 59. 

Ordinarily able to stop 
A motorist need not be able abso¬ 
lutely to stop short of an object ap¬ 
pearing in radius of his lights, re¬ 
gardless of existing conditions, but 
is required only to drive at night 
at such speed as to be able ordinarily 
so to stop.—Pittman v. Sather, Ida¬ 
ho, 188 P.2d 600. 

Holes in the ;:oad 

Rule that automobile driver must 
see objects on highway and be able 
to stop within range of his lights 
does not apply to holes in road — 
Martin v. J. A. Mercier Co., '238 N. 
W. 181, 255 Mich. 587, 78 A.L.R. 520. 

44. Wash.—Tierney v. Riggs, 2'52 P. 
163, 141 Wash. 437. 

42 C.J. p 861 note 60. 

45. Ala.—^Morgan Hill Paving Co. v. 
Fonville, 119 So. 610, '218 Ala. 566. 

Miss.—Central Paving & Construc¬ 
tion Co. V. Mc'Caskin, 184 So. 464, 
183 Miss. 814. 

Mo.—Melican v. Whitlow Const. Co., 
278 S.W. 361. 

42 C.J. p 862 note 69. 

Passenger’s negligence In action 
against highway authorities see su¬ 
pra § 202. 

Attention to road 

Automobile guest is not charged 
with same degree of attention to 
road as is driver.—^Nielsen v. Chris- 
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particular case, he may be guilty of negligence in 
failing to warn the driver^® or to protest against the 
management of the car.47 

Driver^s negligence as bar to recovery. Whether 
the negligence of the operator of a motor vehicle is 
imputed to a passenger in the vehicle so as to bar 
recovery by him against one responsible for defect 
or obstruction in the way is discussed in the C.J.S. 
title Negligence § 168, also 42 CJ. p 854 note 67 et 


seq. Aside from imputed negligence, the driver's 
negligence may bar recovery by a passenger where 
it is the sole proximate cause of the injury so that 
the negligence of the one responsible for the defect 
or obstruction in the way is too remote a cause of 
the injury to support liability, -but a passenger may 
recover where the negligence of the one responsi¬ 
ble for the highway defect concurs with that of the 
driver to cause the injury.^^ 


3. Actions 


§ 213. Nature and Form of Remedy 

In some jurisdictions there is no cause of action 
against public authorities for injuries caused by defects 
or obstructions in public ways under the principles of 
common-law negligence; the only action which may be 
maintained is one for nuisance. 

In some jurisdictions there is no cause of action 
against public authorities for injuries resulting from 
defects or obstructions in highways or other public 
places under the principles of common-law negli¬ 
gence ;50 the only action which may be maintained 
IS oiie for nuisancc.^^ 

Liability of persons causing defects or obstruc¬ 
tions as based on contract or tort, or on nuisance or 
negligence, is considered supra §§ 204-206. Actions 
against counties generally are considered in Coun¬ 
ties §§ 319-338, and against municipal corporations 
generally in the C.J.S. title Municipal Corporations 
§§ 919-949, also 43 C.J. p 1182 note 98-p 1324 note 
49. Actions for injuries on highways generally are 
discussed in Highways §§ 276-282, 

§ 214. Grounds and Conditions Precedent 

Compliance must be had with all conditions precedent 


to the right of action for injuries resulting from the 
defective or dangerous condition of public ways. 

In a suit for injuries to automobiles or occupants 
resulting from defects or obstructions in highways 
or other public places, compliance must be had with 
all conditions precedent to the right of action.52 In 
some jurisdictions an agency of the state may not 
be sued for damages due to the fault of an agent 
acting within the scope of governmental powers un¬ 
less the state has granted permission to bring such 
suit.^^ 

§ 215. - Claim or Notice of Injury 

Under some statutes the giving of a timely notice of 
injury within a prescribed time is a condition precedent 
to a right of action against the authorities it is sought 
to hold responsible, and it is usually required that the 
notice set forth the time, place, and nature of the acci¬ 
dent, and the extent of the injury. 

Where the statute so provides, notice of the in¬ 
jury or of a claim for damages resulting therefrom 
must be given in accordance with the terms of the 
statute to the authorities it is sought to hold re¬ 
sponsible before suit may be brought by the injured 
person.54 However, where suit is brought on a 


tensen-Gardner, Inc., 38 P.2d 743, 85 
Utah 79. ' 

Driver’s negligence 
Guest in automobile need not an¬ 
ticipate that driver will be negligent, 
in operating car and keeping prop¬ 
er lookout, in absence of knowledge, 
hut must exercise care when know¬ 
ing of automobile driver's negligence. 
—Morgan Hill Paving Co. v. Fon- 
ville, 119 So 610, 218 Ala. 6(66. 

46. Tex.—Boltinghouse v. Thomp¬ 
son, CivApp, 12 S.W.2d 253. 

42 C J. p 862 note 70. 

Failure to warn lield not contribu¬ 
tory negligence 

Mo.—Melican v. Whitlow Const. Co, 
278 S W. 361. 

Utah.—Nielsen v. Christensen-Gard- 
ner, Inc., 38 P 2d 743, 85 Utah 79. 
47- Cal.—Stewart v. San Joaquin 
Light, etc., Co.. 186 P. 160, 44 Cal. 
App. 202. 

42 C.J. p 862 note 71. 


48- Ill-—Briske v. Village of Burn- ' 
ham, 39 N,E 2d 976, 379 Ill. 193. 

Miss,—Myers v. Sanders, 194 So. 300, 
189 Miss. 198. 

N.C.—Montgomery v. Blades, 23 S E. 
2d 844, 222 N.C. 463, petition de¬ 
nied 26 S.E.2d 567, 323 NC. 331. 

Pa.—Schwartz v. Jaffe, 188 A. 295, 
324 Pa. 324. 

BeQUirement that defect or obstruc¬ 
tion be proximate cause of in¬ 
jury see supra § 208. 

49. Ala.—Morgan Hill Paving Co. v. 
Fonville, 119 So. 610, 21S Ala. 
566. 

Colo.—Lewis v. La Nier, 270 P. 656, 
84 Colo. 376. 

Ky.—Hunt-Forbes Const. Co. v. Jor¬ 
dan’s Adm’x, 63 S.W.'2d 501, 260 
Ky. 465. 

50. Ohio.—Gerend v. City of Akron, 
25 N.E.2d 363, 63 Ohio App. 78, re¬ 
versed on other grounds 30 N.E.2d 
987, 137 Ohio St. 627. 
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51- Ohio.—Gerend v. City of Akron, 
30 N.B.2d 987, 137 Ohio St. 527. 

52. Utah.—^Nelson v. Logan City, 
13'5 P.2d 259. 103 Utah 356. 

53. La.—Kilberg v. Louisiana High¬ 
way Commission, 8 La App. 441. 

54. Ala.—City of Birmingham v. 
Scott, 117 So. 65, 217 Ala. 615. 

N. Y —Hawkins v. Oneida County, 79 
N.E2d 458, 297 N.Y. 393—Brod¬ 
erick V. City of New York, 7 N Y.S. 
2d 809, 255 App.Div. S75—Fern- 
bach V. State, 265 NY.S. 881, 148 
Misc. 446 

Utah.—^Nelson v. Logan City, 135 P. 

2d 259, 103 Utah 356. 

42 C.J. p 863 note 78 
Substantial compliance shown 
Cal.—Sandstoe v. Atchison, T, & S. F. 
By. Co., 82 P.2d 216, 28 Cal.App.2d 
215. 

Tex.—^City of Port Arthur v. Wallace, 
Civ.App., 167 SW.2(i 549, affirmed 
171 S.W.2d 480, 141 Tex. 201. 
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cause of action not within the provisions of such a 
statute, notice is not a condition precedent to suit.^® 
So a statute requiring notice in writing of a claim 
for injuries arising out of any defect in the condi¬ 
tion of a street within the city has been held not 
to apply to a claim based on negligence of the city 
in allowing an obstruction upon a viaduct erected 
and maintained by the city outside the city limits.^® 

ForiJi and sufficiency. The notice of accident re¬ 
quired by statute is not subject to the strict rules of 
pleading, and a substantial compliance with the stat¬ 
ute is sufficient.57 The notice is not required to 
state a cause of action,and it need state only such 
facts, without elaborating the details of the alleged 
negligence, as will enable defendant promptly to 
investigate for itself the merits of the claim.59 It 
is usually required that the notice set forth the time, 
place, and nature of the accident,®® the property al¬ 


leged to have been damaged or destroyed, and the 
value thereof,®^ and the nature and extent of in¬ 
jury or damage suffered.®2 A defective notice of 
intention to bring action against the city for injuries 
resulting from the condition of a street is not cured 
by notice served by another party who sued for in¬ 
juries arising out of the same accident, each notice 
being required to stand or fall by its own strength.®^ 

Variance. A variance between the terms of the 
notice and the declaration or complaint with re¬ 
spect to the cause of action or ground of liability 
has been held immaterial,®4 but it has also been held 
that plaintiff cannot in his complaint seek to recov¬ 
er damage for the general impairment of the motor 
vehicle not covered by the claim presented to the 
city.®® 

Presentation or service. The notice of claim for 
injuries required by statute must be filed within the 


55. Mass—Sloper v. City of Quin¬ 
cy, 16 N.E 2d 14, 301 Mass. 20. 

56. Mo.—^Roy V Kansas City, '224 S. 
W. 132. 204 Mo.App. 332. 

Presii-^iption 

Where an accident occurred upon 
a viaduct erected and maintained by 
a city outside the corporate limits 
and in a foreign state, it will not 
he presumed that there is any stat¬ 
ute in such state providing for the 
service of notice of an injury on non¬ 
resident or foreign cities maintaining 
bridges or viaducts therein where no 
similar statute exists in the state in 
which the action is brought.—^Roy 
V. Kansas City, cupra. 

57. Ga.—Liundy v. City Council of 
Augusta, ISl S E. 237, 51 Ga.App. 
655. 

M'otice held ru2dcic3it 

(1) Generally. 

Ala.—Birmingham v. Scott, 117 So. 
65, 217 Ala. 615. 

N.Y.—Kamnitzer v. City of New 
York. 40 N.Y.S 2d 139, 265 App.Div. 
638. 

(2) Notice to city before suit for 
death of automobile guest, occurring 
when automobile struck curb at end 
of street at n ght held sufficient to 
support averments as to insufficien¬ 
cy of lighting at intersection, where 
street ended, where notice alleged 
failure to provide “any device or 
warning, or the l.ke,” properly direct¬ 
ing or "warning'* automobiles at 
place of accident.—Lundy v. City 
Council of Augusta, 181 S.E. 23'7, 61 
Ga.App. 655. 

(3) A claim for damages resulting 
from the overturning of an automo¬ 
bile due to the defective condition of 
a city street is sufficient where it 
sets forth the defective condition of 
planking in the street, a large hole in 


the street, and a precipitous grade 
leading down to the place of the ac¬ 
cident, although it does not men¬ 
tion the wet and slippery condition 
of the grade at the time in question 
—^IValters v. Seattle, 167 P. 124, 97 
Wash. 657—42 C.J. p 863 note 82. 

58. N.H.—^Hall v. Wentworth’s Lo¬ 
cation, 149 A. 81, 84 N.H. 236. 

59. Ga.—Lundy v. City Council of 
Augusta, 181 S.E. 237, 51 Ga.App. 
6'55. 

N.Y.—Rivero v. City of New York, 48 
N.E.2d 4SS, 200 N.Y. 204—Kamnit¬ 
zer V. City of New York, 40 N.Y.S. 
2d 139, 265 App.Div. 636. 

60. Ala.—City of Birmingham v. 
Scott, 117 So. 65, 217 Ala. 615. 

Place of rccident 

(1) Designation of place of acci¬ 
dent generally held sufficient. 

Ala—City of Birmingham v. Young, 
22 So.2d 169, 246 Ala. 650. 

Cal—Silva v. Fresno County, 146 
P2d 520, 63 Cal.App.2d 253. 

N.Y.—De Puccio v. Miller, 34 N.Y.S. 
2d 698, 264 App.Div. 807—Tebeau 
v. Town of Hannibal, 10 N.y.S.2d 
865, 25 6 App.Div. 1049. 

(2) In action against city for in¬ 
juries when automobile in which 
plaintiff was riding at night ran or 
fell into open ditch in street inter¬ 
section, the presence of small ditches 
not mentioned in claim filed by plain¬ 
tiff with the city did not render the 
claim insufficient as to desigr.ation 
of place where injury occurred.— 
City of Birmingham v. Young, supra. 

(3) A notice of intention to bring 
action against city for injuries sus¬ 
tained in automobile collision al¬ 
legedly resulting from a hole in a 
street, which gave, as place of the 
accident, a point almost a quarter 
of a mile from the place where the 
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accident actua.lly occurred, was fa¬ 
tally defective.—^Keller v. Tomaska, 
19 N.E.2d 442, 299 IlLApp. 34. 
Object collided tjrith 
Where notice of claim charged city 
with negligence in maintaining a 
dangerous condition and nuisance at 
certain location because of failure to 
provide proper signs and safeguards 
at intersection to indicate end of 
public highway, the notice was not 
defective because of omission there¬ 
from of identification of object with 
which motorist collided.—Rivero v. 
City of New York, 48 N.E 2d 486, 290 
N.Y. 204. 

61, N.Y.—Chasnov v. City of New 
York, 4'7 N.T.S.2d 418, 181 Misc 
367. 

Notice held sufficient 
N.Y.—Chasnov. v. City of New York, 
supra. 

62. Tenn.—Jones v. City of Knox¬ 
ville, 108 S.W.2d 882, 172 Tenn. 1. 

Description of injuries held suffi¬ 
cient 

(1) Generally.—Jones v. City of 
Knoxville, supra. 

(2) Original notice to city of in¬ 

juries sustained which stated ap¬ 
parent extent of injuries was suffi¬ 
cient to advise city of all injuries 
to plaintiff’s eye, notwithstanding in¬ 
juries to eye were not included 
among list of apparent injuries sus¬ 
tained.—City of Port Arthur v. Wal¬ 
lace, Civ.App., 1G7 SW.2d 549, af¬ 
firmed 171 S.W.2d 480, 141 Tex. 

201 . 

63- Ill.—^Keller v. Tomaska, 19 N.E. 
,2d 442, 299 Ill.App. 34. 

64, N H.—^Hall v. Wentworth's Lo¬ 
cation, 149 A. 81, 84 N.H. 236. 

65, Utah.—Sweet v. Salt Lake City, 
134 P. 1167, 43 Utah 306. 



eo c.J.s. 


MOTOR VEHICLES 


§ 220 


prescribed time®® and served on the officials desig¬ 
nated by the statute.®*^ However, where plaintiff 
is physically and mentally incapable of complying 
with the statutory requirement that notice be filed 
within a specified time, but does give such notice 
within a reasonable time following recovery of ca¬ 
pacity, the failure to comply strictly with the stat¬ 
ute will not bar recovery.®® 

§ 216. Jurisdiction and Venue 

The venue of actions under general statutes re¬ 
lating to venue is discussed in the CJ.S. title Venue 
§ 1 et seq, also 67 CJ. p 11 note 1 et seq, and 42 
CJ. p 863 note 87. 

Examine Pocket Parts for later cases. 

§ 217. Time to Sue and Limitations 

An action for injuries to automobiles or occupants 
may be brought at any time within the period, if any, 
prescribed by statute. 

An action for personal injuries or injury to prop¬ 
erty resulting from the defective condition of high¬ 
ways or other public places may be brought at any 
time within the period, if any, prescribed by stat- 
ute.®9 Where an action is brought against one re¬ 
sponsible for the removal of lateral support to the 
highway, the statute begins to run from the actual 
occurrence of the mischief, which was the sliding 
of the excavation at the side of the roadJ® 

Application of general statutes of limitations of 
actions to liabilities created by statute see Limita¬ 
tions of Actions §§ 83-92. 

§ 218. Parties and Process 

in a proper case a city and a contractor responsible 
for the excavation causing the injury may be joined as 
parties defendant. 

General rules as to parties apply in actions for 
injuries to automobiles or occupants resulting from 


defects or obstructions in highways or other public 
places.*^! In a proper case, a city and a contractor 
responsible for the excavation causing the injury 
may be joined as parties defendant.'^^ 

In an action by the occupant of a motor vehicle 
against a city for an injury sustained by the colli¬ 
sion of such motor vehicle with an obstruction, the 
city is not entitled to require the operator of the 
motor vehicle to be joined as a party defendant un¬ 
der a statute giving the city the right, where sued 
on a cause of action arising from the negligence of 
another, to require the joinder of such other as a 
party defendant with it where such negligence 
makes the other liable to an action by plaintiff on 
ihe same account as such city is sued for.'^® 

§ 219. Pleading 

General rules of pleading apply In actions to recover 
fop injuries to automobiles or occupants resulting from 
the dangerous or defective condition of public ways. 

The rules of pleading governing civil cases gen¬ 
erally, discussed in the CJ.S. title Pleading, also 49 
CJ. p 30 note 1-p 886 note 58, particularly those 
applicable in negligence cases, considered in the C. 
r.S. title Negligence §§ 183-202, also 45 C.J. p 1056 
note 85-p 1145 note 25, apply in actions to recover 
for injuries to automobiles or occupants resulting 
from the dangerous or defective condition of public 
ways.*^^ 

§ 220. - Declaration, Petition, or Com¬ 

plaint 

The plaintiff's pleading In a suit to recover for In¬ 
juries resulting from defects or obstructions in a high¬ 
way or other public place must contain an allegation of 
the material facts constituting the g’-ound of the plain¬ 
tiff's action, but it need not anticipate defenses. 

In accordance with the rules of pleading gener¬ 
ally, plaintiff’s complaint, declaration, or petition 
must contain an allegation of the material facts con¬ 
stituting the ground of plaintiff’s action,75 but it 


66. Nev.—City of Las Vegas v. 
Schultz, 83 P.2d 1040. 59 Nev. 1. 

Notice held filed in due time 
A claim against city for injuries 
sustained by automobile guest when 
automobile in which guest was rid¬ 
ing collided, at night, with load of 
poles which had been left on street, 
which claim was filed within six 
months of time of accident, was 
filed in due time as against conten¬ 
tion that claim was within ordinance 
requiring claims to be presented 
within two months “after the last 
item of the account accrues."—City 
of Las Vegas v. iSchultz, supra. 

67. N.T.—Hawkins v. Oneida Coun¬ 
ty, 47 N.T.'S.2d 574, 267 App.Div. 


547, motion denied 78 N.E.2d 3’50, 
297 N.T. 807 reversed on other 
grounds 79 N.E.2d 458, 297 N.T. 393. 
Notice held not properly served 
K.T.—^Hawkins v. Oneida County, 79 
N.E.2d 458, 297 N.T. 393. 

68. Ill,—^Doerr v. Freeport, 239 Ill. 
App. 5i60. 

Tex.—^City of Wichita Falls v. Geyer, 
Civ.App., 170 S.W.2d 615, error 
refused. 

69. Pa.—^Pollock V. Pittsburgh, etc., 
B. Co., 119 A. 647, 275 Pa. 467, 26 

A. LR. 1232. 

70. Pa.—^Pollock V. Pittsburgh, etc,, 

B. Co., supra. 

71. Ala.—City of Mobile v. Beeves, 
31 So.2d 688, 249 Ala. 488. 
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72. Ala.—City of Mobile v. Beeves, 
supra. 

73. Mo.—^Leach v. City of St. Jo¬ 
seph. 176 S.W.2d 468, 352 Mo. 193— 
Boy V. Kansas City, 224 S.W. 132, 
204 Mo.App. 332. 

74. Conn.—Busch v. Cox, 31 A.2d 
4‘57, 13 0 Conn. 26. 

Ga.—^Lundy v. City Council of Au¬ 
gusta, 181 S.E. 237, 51 Ga.App. 
■655. 

Ohio.—^Karle v. Cincinnati St. By. 
Co., 43 N.E.2d 762, 69 Ohio App. 
327. 

75. Ala.—^City of Albany v. Black, 
108 So. 49, 214 Ala. 359. 

Ga.—^Lundy v. City Council of Au- 



§ 220 


MOTOR VEHICLES 


60 C.J.S, 


need not anticipate defenses.^C Plaintiff’s pleading^ 
must sufficiently describe the obstruction or defect/*^ 
the duty owed to plaintiff with respect to the con¬ 


dition of the street or highway in which such de¬ 
fect or obstruction existed,defendant’s negligence 
or breach of duty,'^^ and, likewise, the pleading 


ffusta, 181 S.E. 237, 61 Ga.App. 
655. 

Tex.—Euhanks v. Schwalbe, Civ.App., 
55 S \V,2d 906, modified on other 
■grounds U. S. Fidelity & Guaranty 
Go. V. Eubanks, 87 ■S.W.2d 248, 12'6 
Tex. 405. 

42 C.J. p 864 note 93. 

Allegations held to state cause of 
action 

(1) Generally. 

Ala—City of Albany v. Black, lOS 
So. 49, 214 Ala. 359. 

Ariz.—Breedon v. White, 156 P.2d 
904, 62 Anz. 256. 

Fla.—City of Hollywood v. Bair, ISS 
So. 318, 136 Pla. 00—Panama Uity 
V. Eytchison, 184 So. 490, 134 Fla. 
833—Adams v. Elliott, 174 So. 731, 
128 Fla. 79. 

Ga.—Georgia Power Co. v. Murray, 
194 S.E. 403, <57 Ga.App. 141—Hav- 
ird V. Richmond County, 171 S-E- 
220, 47 Ga.App. 580—Southern Ry. 
Go. V. Autry, 137 SE. 414, 36 Ga. 
App. 652. 

Kan—^Neiswender v. Township of 
Topeka, 79 P.2d 839, 148 Kan. 113. 
La-—Cox V. Louisiana Dept, of High¬ 
ways, App., 25 So 2d 824. 

Miss.—State, for Use of Russell, v. 

McRae, 152 So. 826, 169 Miss. 169, 
Nev.—'City of Las Vegas v. Schultz, 
83 P.2d 1040, 59 Nev 1. 

N.J.—Buffington v. Atlantic County, 
167 A. 527, 11 N.J.Misc. 443. 

N.T.—Wenzel v. Duncan, 26 N.T.S,2d 
616, 2i61 AppDiv. 1003, appeal de¬ 
nied 28 N.T.S.2d 156, 262 AppDiv. 
747—Murphy v. Incorporated Vil¬ 
lage of Farmingdale, 299 N.T.S. 
686, 252 App Div. 327, followed in 
Murphy v. Incorporated Village of 
Farmingdale, 299 N.Y.S. 590, 252 
AppDiv. 859, appeal denied. 

N.C.—Montgomery v. Blades, 12 S.E. 

2d 217, 218 N.C. 680. 

P3-.—Gurzon v. H. J. Williams Co., 
Com.Pl, 38 Luz.Leg.Reg. 65. 

S.G,—^Harrison v. Moragne, 25 S.E 
2d 742, 202 S.C. 491—Fann v. 

State Highway Department, 165 S. 
E. 78'5, 167 S.C. 84—Ready v. 

Barnwell County, 165 S.E. 676, 167 
S.C. 62. 

Wis.—^Ryan v. First Nat. Bank & 
Trust Co. of Racine, 294 N.W. 
832, 2316 Wis. 226. 

42 C.J. .p 864 note 93 [a]. 

(2) Against contractor. 

Ga.—Sala v. Blue Diamond Motor 
Go., 140 S.E. 896, 37 GaApp. 465. 
Tex.—Eubanks v, Schwalbe, Civ. 
App., '55 S.W.2d 906, modified on 
other grounds U. S. Fidelity & 
Guaranty Co. v. Eubanks, 87 S.W. 
2d 248, 126 Tex. 405. 


(3) Against joint defendants. 

Cal.—Morris v. Duncan, 58 P2d 669, 
14 CalApp.2d 635 

(4) Against railway company.— 
Montgomery v. Blades, 12 S.E.2d 217, 
218 N.C. 680. 

Allegations held insufficient to state 
cause of action 

(1) In general. 

U.S —Vassey v. Standard Oil Co. of 
Kentucky, C.C.A.Ga., 119 F.2d 589 
Kan.—Frazier v. Cities Service O 1 
Co., 157 P.2d 822, 159 Kan. 655— 
Sell V. McPherson Tp., 107 P.2d 
670, 152 Kan. 731—Smith v. Kan¬ 
sas City. 245 P. 100, 120 Kan. 598. 
Md.—Birckhead v. Mayor and City 
Council of Baltimore, 197 A. 615. 
174 Md. 32. 

Ohio.—Ditmer v. Board of Com’rs of 
Montgomery County, App., 37 N.E. 
2d 404. 

S.C.—Shelton v. Greenville County, 
10 SE.2d 12. 194 S.C. 506. 

(2) Complaint alleging that plain¬ 
tiff, while riding in truck owned and 
operated by county, was injured as 
direct result of driver’s negligence, 
but failing to allege that there was 
a defect in highway, did not state a 
cause of action under statute against 
county for personal injuries.—Shel¬ 
ton V. Greenville County, 10 S.E.2d 
12. 194 S.G. 506. 

Nature of liability 
Petition for injury to automobile 
on highway held, against general de¬ 
murrer, to be one aga nst defendant 
as contractor for road improvements, 
and not as agent of commission or 
county.—Overstreet v. McClelland, 
Tex.Civ.App., 13 S.W.2d 990, error 
dismissed. 

Unnecessary allegations 

In action by automobile guest 
against city to recover for injuries 
sustained when automobile in which 
guest was riding collided, at night, 
with load of poles which had been 
left on street, it was not necessary 
for guest to allege that he was a 
guest, how many people were in the 
automobile, or by whom it was being 
driven.—'City of Las Vegas v. 

Schultz, S3 P.2d 1040, 59 Nev. 1. 
Particular allegations construed 
NY—Parsons v. City of New York, 
289 N.Y.S. 198, 248 AppDiv. 825, 
affirmed 7 N.E.2d 685, 273 N.Y. 
547. 

76. -Ga—Lundy v. City Council of 
Augusta, 181 S.E. 237, 51 Ga.App. 
1655. 

Pa.—Gurzon v. H. J. Williams Co., 
Com.Pl, 38 Luz.Leg.Reg. 65. 

77. Ala.—City of Birmingham v. 
Scott, 117 So. 65, 217 Ala. 615. 
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S C.—Shelton v. Greenville County, 
10 S.E.2d 12, 194 SC. 506. 
Allegations held sufficient 
Ala.—Hovater v. Franklin County, 
116 So. 526, 217 Ala. 439. 

42 C.J. p 864 note 93 [e] 

78. Nev.—City of Las Vesa^ v. 
■Schultz, S3 P.2d 104 0, 59 Nov 1. 

Allegations held sufficient 
N.Y.—Murphy v. Incorporated Vil¬ 
lage of Farmingdale, 299 X Y S 
586, 2'52 AppDiv. 327, and 299 NY. 
S. 590, 252 AppDiv. S'59—Wenzel v. 
Duncan, 24 N.Y.S 2d 192, 175 IMisc. 
554, affirmed 26 N.Y S 2d 616, 261 
App.Div 1003, appeal denied 28 
N.Y.S.2d 156, 2162 AppDiv. 747. 

42 C.J. p 864 note 93 [c]. 

79. Ala.—Hovater v Franklin Coun¬ 
ty, 116 So. 526, 217 Ala. 439. 

Md.—Board of Com'rs for Anne 
Arundel County v. Vanskiver, 171 
A. 705, 166 Md. 481. 

Nev.—City of Las Vegas v. Schultz, 
83 P.2d 1040, 59 Nev, 1. 

N.C.—^Wilkins v. Burton, 16 S.E 2d 
406, 220 N.C. 13. 

Allegations held sufficient 

(1) To charge negligence or breach 
of duty generally. 

U.S.—Satink v Township of Holland, 
D.C.N.J., 28 F.Supp. 67. 

Ala.—City of Bnmingham v. Young, 
22 So.2d 169, 246 Ala. 650—City 
of Birmingham v. Smith, 200 So. 
880, 241 Ala. 32—City of Birming¬ 
ham V. 'Simmons, 130 So. 896, 222 
Ala. Ill, 74 A.L.R. 7'66, modifica¬ 
tion denied 132 So. 322, 222 Ala. 
309, 74 ALR 766. 

Cal.—George v. City of Los Angeles, 
79 P.2d 723, 11 Cal.2d 303. 

Ga.—Doby v. W. L. Florence Const. 
Go., 32 SE2d 527, 71 Ga.App SSS— 
City of Oglethorpe v. English, 2 
SE.2d 733. 60 GaApp. 5—Lundy v. 
City Council of Augusta, ISI S.E. 
237, 51 Ga.App. 65'5—Meriwether 
County V. Gilbert, 156 S.E. 472, 42 
Ga.App. '500—Haralson County v. 
Hamrick, 152 S.E. 583, 41 Ga.App. 
196. 

Kan.—Grier v. Board of Com’rs of 
Marshall County, 276 P. 56, 128 
Kan. 95. 

Nev.—City of Las Vegas v. Schultz, 
83 P.2d 1040, 59 Nev. 1. 

N.Y.—^Wenzel v. Duncan, 24 N.Y.S.2d 
192, 175 Misc. 554, affirmed 26 N.Y. 
S.2d 616, 261 App.Div. 1003, o.ppeal 
denied 28 N.Y.S 2d 156, 2'62 ^i.pp. 
Div. 747—Seiffert v. Way, 60 N.Y.S. 
2d 112, affirmed 60 N.Y.S 2d 286, 270 
App.Div. 764. 

N.C.—Montgomery v. Blades, 12 S.E. 

2d 217, 218 N.C. 680. 

Ohio.—Miller v. City of Dayton, 41 
N.E.2d 728, 70 Ohio App. 173. 
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must sufficiently describe the injury or damage to 
plaintiff,®^ and that the defect or obstruction for 
which defendant is responsible was the proximate 
cause of the injury or damage.si A complaint stat¬ 
ing facts from which negligence is necessarily in¬ 


ferred is sufficient to charge common-law negli¬ 
gence, although it does not use words “carelessly*^ 
or “negligently.*’82 need not be expressly alleged 
that defendant’s negligence was the proximate cause 


S.C.—Harrison v. Moragrne, 25 S.E. 

2d 742, 202 S.C. 491. 

Wis.—Ryan v. First Nat Bank & 
Trust Co. of Racine, 294 N.W. 832, 
236 Wis 226. 

42 C.J. p SG4 note 93 [f], [g]. 

(2) In action aga nst county for 
injuries alleg-edly caused by neg-li- 
gence of county in failing to main¬ 
tain warning sign at a point where 
highway came to an abmpt end, com¬ 
plaint was not subject to objection 
that it failed to allege that a rea¬ 
sonable time had elapsed for the 
county to remedy the condition after 
acquiring knowledge thereof.—Silva 
V. Fresno County, 146 P.2d 520, 63 
Cal.App 2d 253, 

(3) A petition against a city for 
injuries sustained by reason of an 
unligiited obstruction in a street is 
not insufficient because not charging 
that the obstruction was placed in 
the street by the city or with its 
consent.—Plater v. Kansas City, 68 
SW.2d SOO, 334 Mo, 842. 

(4) Petition, against highway sub¬ 
contractor for injuries sustained by 
motorist in running into obstruc¬ 
tion, alleging that subcontractor was 
independent contractor was held not 
specially demurrable for failure to 
set out contracts between highway 
department and general contractor 
and between general contractor and 
subcontractor.—Williams v. Evans, 
178 SB. 460, '50 GaApp, 49'6. 

Allegations held not to show negli¬ 
gence 

(1) Generally. 

Ga.—Johnson County v. Hicks, 36 S. 
E2d 116, 73 Ga.App. 23S—Lundy v 
City Council of Augusta, 181 S.E. 
237, 51 Ga.App 655—^Windom v. 
Colquitt County, 130 S.E. 158, 37 
Ga App. 98 

Kan—Frazier v. Cities Service Oil 
Co., 157 P.2d 822, 159 Kan. 655— 
Wilson V Board of Com'rs of Bar¬ 
ber County, 119 P.2d 502, 154 Kan. 
525. 

Md—Birckhead v. Mayor and City 
Council of Baltimore, 197 A. 615, 
174 Md. 32. 

Minn.—Henderson v. City of Saint 
Paul, 11 N.W.2d 791. 216 Minn. 122. 
Ohio.—Ditmer v. Board of Com’rs of 
Montgomery County, App., 37 N.E. 
2d 404. 

(2) In action against counties for 
injuries sustained by occupant of au¬ 
tomobile and for loss of her services 
to her husband when automobile was 
driven into a hole or washout, peti¬ 
tion which failed to allege that coun- 

60 C. J.S.-36 


ties erected or established the high¬ 
way was insiiflicient to state a cause 
of action—Stitzel v. Hitchcock Coun¬ 
ty, 298 N.W 555. 139 Neb. 700. 

(3) Petition by motorist "who drove 
automobile into unlighted safety zone 
at night, alleging that defendant 
street railroad erected zone and was 
supposed to keep lights thereon 
burning, without averring that de¬ 
fendant city had notice that railroad 
would not keep lights burning, w^as 
held dismissible as to city because 
not showing city's negligence.—But¬ 
ler V. City of Atlanta, 170 S E. 5 29, 
47 Ga.App. 341. 

(4) Petition against city for death 
of automobile guest, occurring when 
automobile struck curb at end of 
street at night, alleging negligence 
in allowing sand to accumulate at 
intersection where street ended, was 
held specially demurrable for failure 
to show quantity and area of sand, 
how sand was dangerous, how it 
caused automobile to skid or slide, 
and how long sand had been there — 
Lundy v. City Council cf Augusta, 
181 S.E. 237, 51 Ga.App. 655. 

Notice of dangerous condition 

(1) Allegations held suflicient to 
show notice to defendant of exist¬ 
ence of obstruction or dangerous con¬ 
dition. 

Ala—City of Birmingham v. Young 

22 So.2d 169, 246 Ala. 6'50—City of 

Biimunyham v. Scott, 117 So. 65, 

217 Ala, 615. 

Cal —Adams v. Southern Pac. Co., 

293 P. '681, 109 CahApp. 728. 

Ky.—City of Covington v. Do Molay, 

60 S.W.2d 123, 248 Ky. 814. 

Mich.—^Holland v. Allegan County, 25 

N.W 2d 140, 316 Mich 134. 

Mo.—^Plater v. Kansas City, 68 S.W. 

2d SOO, 334 Mo 842. 

(2) Complaint held to slate con¬ 
ditions raising presumption of notice 
on part of city of dangerous condi¬ 
tion of street.—Central City v, Snod¬ 
grass, 28 S.W.2d 467, 234 Ky. 396. 

(3) Allegations held not to show 
notice of defect or dangerous condi¬ 
tion.—P^osebaugh v. Board of Com’rs 
of Allen County, 243 P. 277, 120 Kan. 
266—42 C.J. p 864 -note 93 [d]. 

(4) In motorist’s action against 
highway contractor for injuries sus¬ 
tained when driving into excavation 
made by subcontractor, plaintiff was 
held not required to allege that con¬ 
tractor failed to lake proper precau¬ 
tions within reasonable time after 
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notice of danger.—Ulmon v Schwie- 
ger, 12 P2d 856, 92 Mont. 331. 

£0. Nev.—City of Las Vegas v- 
Schultz, S3 P.2d 1040, 59 Nev. 1. 

81. Ga—"SVatkins v. City of Toccoa, 
189 SE. 270, 55 Ga-Ar-p. 8—Han¬ 
cock County V. Clark, lu? S.E. 748, 
46 Ga.App. 363, 

Nev.— City of Las Vegas v. Schultz, 
S3 P.2d 1040. 59 Nev. 1. 

Allegations held susaclent to show 
causal connection. 

Ala—Hovater v. Franklin County, 
116 So. 526, 217 Ala. 439—Davis v. 
Dunlap, 96 So. 141, 209 Ala.. 252. 
N.C.—Montgomery v. Blades, 12 S. 

E.2d 217, 21S N.C. 680. 

Utah. — Moss V. Christensen-Gardner. 
Inc., 98 P.2d 363, 98 Utah 253. 

Allegations held insiiificieiLt to show 
causal connection. 

N.C—Banks v. Joyner, 183 S.E, 273, 
209 N.C. 261—Smith v. City of 
Monroe, 182 S.E. 6G6. 209 N.C. 41. 

Sole proximate cause 

(1) In action against city for in¬ 
juries sustained in collision between 
automobile and iron post erected by 
city to guard safety zone in street, 
complaint which alleged facts show¬ 
ing negligence in erection and main¬ 
tenance of post, and alleged that by 
reason of the negligence collision oc¬ 
curred causing injuries, was suffi¬ 
cient, although not alleging express¬ 
ly that negligence was the sole prox¬ 
imate cause of the injuries —City of 
Indianapolis v. Evans, 24 N.E.2d 776, 
216 Ind. 555. 

(2) In action against administra¬ 
trix of decedent’s estate, railway 
company, and city for injuries to 
guest in decedent’s automobile, 
which collided with pillars of rail¬ 
road bridge in center of street, com¬ 
plaint was held to allege sufficiently 
such logical connection between cor¬ 
porate defendants’ alleged negligence 
m failing to keep pillars properly 
lighted and decedent's negligence m 
operation of automobile as to remove 
case from category of those wherein 
independent responsible agency's in¬ 
tervening negligence insulates de¬ 
fendant’s primary negligence and be¬ 
comes sole proximate cause of injury 
because of lack of logical connection 
with original negligence.—Montgom¬ 
ery V. Blades. 12 S.E.2d 217, 218 N.C. 
680. 

8S. Utah.—Metcalf v. Mellen, 192 P 
676, 57 Utah 44. 

42 C.J. p 864 note 94, 
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of plaintiff's injuries where it is shown by the 
facts pleaded.*^ 

Joijit liability for obstruction. In an action against 
two defendants responsible for an obstruction it has 
been held that the complaint must show facts es¬ 
tablishing a joint liability where it is sought to hold 
them both liable.^^ A petition is insufficient to show 
]ia.bility of a street railroad company and a city as 
joint tort-feasors where it does not show any joint 
acts of negligence or concert of action between de- 

fendants.ss 

Contributo7'y negligence, A complaint is defec¬ 
tive where it affirmatively appears from its allega¬ 
tions that plaintiff was negligent in the operation 
of his motor vehicle, and that such negligence was 
the proximate cause of the injury.^s However, par¬ 
ticular allegations have been held not to disclose the 
driver's contributory negligence, and it has been 
held that allegations showing negligence on the part 
of plaintiff in the operation of his motor vehicle do 
not necessarily establish as a matter of law that 
such negligence was the proximate cause of the in- 
jiiry.s^ 

Claim or notice of injury. A claim or notice of 


injury, when regarded as a condition precedent to 
action, as discussed supra § 215, must be pleaded,S9 
but a failure to allege the giving of such notice does 
not render the complaint defective where the cause 
of action alleged is not such as to come within the 
statute requiring the giving of notice of claim.^O A 
complaint is not subject to a general demurrer be¬ 
cause it includes a claim for damages which is not 
included in the original claim presented.^! 

Amendment. In a proper case, plaintiff may be 
permitted to amend his pleading.92 An amendment 
may be permitted to conform the pleading to the 
proof although it sets forth a ground of liability not 
set forth in plaintiff’s notice of claim prior to suit.93 

§ 221. - Plea or Answer 

The defendant may and should plead matters exempt¬ 
ing him from liability for the unsafe condition of a public 
street or highway. 

Where there is any reason existing to exempt the 
liability of the person or public body responsible for 
the unsafe condition of a public street or highway, 
it may and should be pleaded by defendant,^^ and 
ordinarily matters may not be relied on as a defense 


€3. Tex.—Uvalde v. Stovall, Civ. 

App.. 279 S.W, 889. 

Bi. Ohio.—O'Neill v. City of Cleve¬ 
land, G2 N.E2d 353, 145 Ohio St. 
563. 

S.C.—Sloan v. Greenville County, 110 
S.E 114, 118 S.C. 137. 
l*etitioxi held sufficient 
Ga.—City of Oglethorpe v. English, 
2 SE2d 733, 60 Ga.App. 5. 

85- Ga.—^Albany v. Brown, 88 S.E. 
215, 17 Ga.App. 707. 

89. Ga.—Goodman v. Fayette Coun¬ 
ty, 7 S.E.2d 327, 61 Ga.App, 741— 
Georgia Power Co. v. Murray, 194 
S.E. 403, 57 Ga.App. 141—^Windom 
V. Colquitt County, 139 S.E. 158. 37 
Ga.App. 98. 

Noucompliance with statute 

In action by motorist against city 
for injuries sustained when motor¬ 
ist at night ran into pole of power 
company which allegedly had been 
permitted to remain in street, peti¬ 
tion failed to disclose legal excuse 
for failure of motorist to observe 
“assured clear distance ahead" stat¬ 
ute, where petition merely alleged 
that failure to avoid pole was due to 
Ignorance of motorist as to location 
of street, or of fact that city had nar¬ 
rowed street, and that he was blinded 
by lights of oncoming automobile.— 
Becker v. Dayton Power & Light Co., 
10 N.E.2d 36, 56 Ohio App. 140. 

87. Ga —Doby v. W. L. Florence 
Const. Co., 32 S.E.2d 627, 71 Ga. 
App. 888. 


Kan.—Eringle v. Gale Tp. in Marion 
County, 272 P. 126, 127 Kan. 115. 
Nev.—City of Las Vegas v. Schultz, 
83 P.2d 1040, 59 Nev. 1. 

S.C.—Harrison v. Moragne, 25 S.E. 

2d 742, 203 S.C. 491. 

Failure to procure permit 

I*laintiff’s failure to allege that de¬ 
ceased driver had procured statutory 
permit to haul logs over highways 
held not to justify assumption on 
demurrer that no permit was pro¬ 
cured.—Ready V. Barnwell County, 
165 S E. 676, 167 S.C. 62. 

88. Ga.—Doby y. TV. L. Florence 
Const. Co, 32 S.E 2d 527, 71 Ga. 
App. 888—Coffee County v. Denton, 
13 S.E 2d 209, 64 Ga.App. 368— 
Meriwether County v. Gilbert, 156 
S.E. 472, 42 Ga.App. 500—Davis v. 
Smiley, 126 S.E. 904, 33 Ga.App. 
508. 

Utah—Moss V. Christensen-Gardner, 
Inc,, 98 P.2d 363, 98 Utah 253. 

89. N.Y.—Gilbert v. New York, 169 
N.Y.S. 460, 173 App.Div. 359. 

Wis.—Stone v. Langlade, 193 N.W. 

980, 181 Wis. 104. 

Allegations held sufficient 
Ga.—Coffee County v. Denton, 13 S. 
E.2d 209, 64 GaApp. 368. 

90. Conn —Bacon v. Town of Rocky 
Hill. 11 A.2d 399, 126 Conn. 402. 

91. Utah.—Sweet v. Salt Lake City, 
134 P. 1167, 43 Utah 306. 

92. La.—^Arceneaux v. Louisiana 

Highway Commission, App., 5 So. 
2d 20. 


Knowledge of defect 

Where state waived immunity and 
motorist instituted action for inju¬ 
ries resulting from defect in high¬ 
way but failed to allege specifically 
that state had knowledge of the de¬ 
fect in the highway, petition was 
properly amended to show that the 
state had either actual or construc¬ 
tive knowledge of the alleged defect. 
—^Arceneaux v. Louisiana Highway 
Commission, supra. 

93. NH.—Hall v. Wentworth's Lo¬ 
cation, 149 A. 81, 84 N.H. 236. 

94. Ky.—Denker v, Lowe, 234 S.W. 

294, 192 Ky. 660. 

Contributory negligence 

(1) Plea alleging driver was 
maimed and drove automobile reck¬ 
lessly held proper—Morgan Hill 
Paving Co. v. Fonville, 119 So. 610, 
218 Ala. 566. 

(2) Answer alleging that automo¬ 
bile, without any fault on part of de¬ 
fendant city and by want of due care, 
was propelled over precipice was suf¬ 
ficient as plea of contributory negli¬ 
gence.—Brooks V. City of Monterey, 
290 P. 540, 106 Cal.App. 649. 
Construction pursuant to ordinance 

Striking from city's answer allega¬ 
tions pertaining to construction pur¬ 
suant to city ordinance of wall with 
which automobile collided was held 
error.—Phillips v. City of Wichita. 
278 P. 2, 128 Kan. 411, 

Averments construed 

La.—^Arceneaux v. Louisiana High- 
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where not pleaded.95 Where a statute provides that 
no action may be maintained for an injury occa¬ 
sioned by a defect or want of repair in or upon a 
public way, where the vehicle with its load shall ex¬ 
ceed a certain weight, defendant is not bound to 
plead the excessive weight of the vehicle but may 
rely on such defense under a general denial.^® 

§ 222. - Issues, Proof, and Variance 

In an action to recover for injuries resulting from 
defects or obstruction in highways or other public places, 
the issues are confined to those raised by the pleadings, 
the proof is restricted to the issues, and there must not 
be a material variance between the pleading and proof. 

In an action to recover for injuries resulting from 
defects or obstructions in highways and other pub¬ 
lic places, only such matters may be considered, or 


relied on by the parties, as are put in issue by the 
pleadings,and only such evidence as conforms to 
the pleadings and the issues raised thereby is ad- 
missible.98 Defendant’s denial that the motorist 
was traveling with due care raises the question of 
the motorist’s contributory negligence, ^ 9 and a plea 
of the general issue is sufficient to present the ques¬ 
tion whether defendant’s breach of duty with re¬ 
spect to the condition of the street or highway or 
the motorist’s negligence was the sole proximate 
cause of the injury.^ Plaintiff must prove every 
material element of his cause of action,^ but the 
fact that an automobile was not registered or the 
driver licensed is a matter of defense to be proved 
by defendant, where such fact does not affirmatively 
appear.3 There must not be a material variance be¬ 
tween the pleadings and the proof,^ but a slight var- 


way Commission, App., 12 So.2d 
733. 

95. Conn.—Rusch v. Cox, 31 A.2d 
457, 130 Conn. 26. 

Defense not waived 
Where slate highway department 
failed to plead the defense of sov¬ 
ereign immunity when claim for 
damages for alleged negligent main¬ 
tenance of a former United States 
highway which was beings repaved 
was at issue, the department did not 
waive the defense.—McNair v. State, 

9 N.W.2d 52, 305 Mich. 181. 

90. Mass.—Ansell v. Boston, 150 N. 
E. 167, 254 Mass. 208. 

97. Mont.—Riggs v. Webb, 249 P. 
1041, 77 Mont 80. 

Pa.—Bowles v. City of Pittsburgh, 
20 A 2d 783, 343 Pa. 39—O'Rourke 
V. City of Washington, 155 A. 100, 
304 Pa. 78, 78 A.L R. 811. 

Iiocation of hydrant 

In determining liability of city for 
injuries sustained when automobile 
struck fire hydrant, question present¬ 
ed is whether location of hydrant 
was dangerous and whether that dan¬ 
ger was unreasonable.—Koehler v. 
City of New York, 186 N.E. 208, 262 
N.Y. 74. 

Theory of negligence 
Motorist's allegations that city 
and street car company had unlaw¬ 
fully and negligently maintained 
street in defective condition, and that 
such condition rendered the street 
unsafe for travel in ordinary and 
customary modes of travel and con¬ 
stituted a nuisance, did not commit 
the motorist to the theory of an ac¬ 
tion based on negligence alone.— 
Karle v Cincinnati St. Ry. Co., 43 
NE.2d 762, 69 Ohio App. 327. 

98. Ky.—^Wigginton's Adm'r v. 
Louisville Ry. Co., 76 S.W.2d 1046. 
256 Ky. 287. 

Okl—City of Drumright v. Ross, 297 
P. 221, 148 Okl. 48. 


Contract 

(1) Highway contractor's contract 
with state held admissible in auto¬ 
mobile guest's action for injuries, al¬ 
though not pleaded, to support con¬ 
tention that detour barricade was 
erected by contractor.—Morgan Hill 
Paving Co. V. Ponville, 130 So. 807, 
222 Ala. 120. 

(2) Contract not pleaded held ad¬ 
missible in action for injury to auto¬ 
mobile occupants as tending to show 
contractor’s duty to remove or safe¬ 
guard obstruction or excavation. 

Mo.—Plater v. W. C. Mullins Const. 

Co, 17 S.W.2d 658, 223 Mo.App. 650. 
Mont—Ulmen v. Schwieger, 12 P.2d 
856. 92 Mont. 331. 

Claim by another 

In action against city for injuries 
sustained by automobile guest as al¬ 
leged result of defective condition 
of street, claim against city for dam¬ 
ages suffered by some other person, 
offered as evidence that city had no¬ 
tice of dangerous condition of street, 
was improperly rejected, since proof 
was necessary to support the cause 
of action—Bigelow v. City of On¬ 
tario, 99 P.2d 298, 37 Cal.App.2d 198. 

99, Wis.—Morley v. City of Reeds- 
burg, 248 N.W. 431, 211 Wis. 504. 

1, Ala.—City of Birmingham v 
Latham, 162 So. 675, 230 Ala. 601— 
Morgan-Hill Paving Co. v. Fonville, 
140 So. 575, 224 Ala. 383. 

Weight of truck 

Defense of excessive weight of 
truck injured from defect in high¬ 
way was available under general de¬ 
nial.—^Ansell V. City of Boston, 150 
N.E. 167, 254 Mass. 208. 

2. Md.—Board of Com’rs for Anne 
Arundel County v. Vanskiver, 171 
A 705, 166 Md. 481. 

N-.C—Wilkins v. Burton, 16 S.E.2d 
406, 220 N.C. 13. 

Or.—Gerber v. Multnomah County, 
22 P.2d 1103, 143 Or. 452. 
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S.C.—Shelton v. Greenville County, 
10 SE.2d 12, 194 SC. 506. 

Wash.—Gabrielsen v. City of Seattle, 
272 P 723, 150 Wash 157, 63 A.L. 

R. 200, affirmed 278 P. 1071, 152 
Wash. 700, 63 A.L.R. 200. 

Claim or notice of injury 

N.Y.—Gilbert v. New York, 159 N.Y. 

S. 460, 173 App.Div. 359. 

Wis.—Stone v. Langlade, 193 N.W. 
980, I8l Wis. 104. 

Negligence 

Where water escaping from de¬ 
fendant’s pipe line along road froze 
and made road dangerous for passage 
of automobiles as alleged conse¬ 
quence of which plaintiff was in¬ 
jured, inherent nature of cause of ac¬ 
tion in counts charging nuisance was 
that it was a nuisance caused by neg¬ 
ligent failure of defendant to remedy 
an unsafe condition and plaintiff was 
required to show negligence of de¬ 
fendant.—Terrell v. Alabama Water 
Service Co., 15 So.2d 727, 245 Ala. 
68 . 

Notice of condition 

Where city recognized necessity of 
lighting large circular island in cen¬ 
ter of intersection of public streets, 
attempted to light the island, and 
knew that lights were insecurely 
fastened and were down much of the 
time, motorist, injured on dark night 
by driving into unlighted island, held 
not required to prove that on night 
in question island had been unlighted 
long enough before the accident for 
defendant to have learned of the fact 
by exercise of reasonable care and 
corrected the situation—Metz v. 
Kansas City. 81 S.W.2d 462, 229 Mo. 
App. 402. 

3. Mass.—Doherty v. Ayer, 83 N.E. 
677, 197 Mass. 241, 125 Am.S.R. 
355, 14 L.R.A.,N.S. 816. 

4. Tex.—City of Corpus Christ! v. 
Caddell, Civ.App., 98 S.W.2d 372, 
error dismissed. 
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iation is not fatal.^ Variance between an allegation 
that plaintiff ran his car into an excavation because 
of the failure of the highway authorities to pro¬ 
vide a warning and proof that in seeking to avoid 
the excavation plaintiff turned quickly to one side 
and ran off a temporary bridge is not material where 
it is not shown that defendant was misled.® 

§ 223. Presumptions and Burden of Proof 

a. In general 

b. Contributory negligence 

a. In G-eneral 

The burden rests on the plaintiff to establish all the 


material allegations of his complaint, and the burden 
rests on the defendant to prove his defenses. Various 
presumptions may be available to the parties. 

The burden rests on plaintiff in an action to re¬ 
cover for injuries resulting from defects or ob¬ 
structions in highways or other public places to es¬ 
tablish all the material allegations of his complaint,'^ 
and the burden rests on defendant to prove his de- 
feiises.s So plaintiff has the burden of proving the 
negligence or breach of duty complained of^ and 
that it was the proximate cause of the injury.io 
Various presumptions may be available to the par- 
ties.ii Ordinarily the existence of the defect or 
the occurrence of the accident does not raise a 


Taxiance not shown 
Ala—City of Birmingham v. Toung, 
22 So.2d 169. 246 Ala. 650. 

5. Tex.—City of Corpus Christi v 
Caddell, Civ.App., 98 S.W.2d 372, 
error dismissed. 

Exact place of accident 

Fact that plaintiffs were mistaken 
in stating exact place where truck 
broke through bridge did not defeat 
recovery, sufficient testimony show¬ 
ing that condition of floor and its 
breaking caused accident.—Prinkey 
V. Dunbar Tp., 16l A. 640. 105 Pa. 
Super. 326. 

6. Kan.—Story v. Brown County, 
226 P. 772, 116 Kan. 300 

7. Ind,—Hobart v. Casbon, 142 N.E. 
138, 81 Ind.App. 24, 

Skidding on ice 

In action against city for injuries 
sustained when plaintiff’s automobile 
skidded on higrhway, center line of 
which was dividing line between city 
and borough, plaintiff who was driv¬ 
ing in middle of the highway had no 
burden to identify the part of the 
ice, whether on borough or city side 
of the highway, which caused the 
skidding—Ventura v. City of Pitts¬ 
burgh, 47 A.2d 668, 159 Pa.Super. 279 

S. U.S.—Jackson County, S.D., v 
Dufty. C.C.A.S.D., 147 F.2d 227. 
Want of registration 

Where the defense relied on is that 
the automobile was not registered 
and numbered as required by law and 
therefore was upon the highway un¬ 
lawfully, the burden of proving this 
fact is on defendant.—^Feeley v. Mel¬ 
rose, 91 N.E. 306, 205 Mass 329, 137 
Am.S.R 445, 27 L R.A.,N S., 1156. 

9. D.C.—District of Columbia v. 
Chessin, 73 F.2d 663, 64 App.D.C. 
23. 

IlL—^Ebert v. City of Chicago, 68 W. 

E.2d 198, 324 Hl.App. 315. 

Iowa—^Harris v. Chicago, M., St. P. 
& P. R. Co., 278 N.W. 338, 224 Iowa 
1319. 

Mass.—^Adams v. Town of Bolton, 9 
N-.E2d 562, 297 Mass. 459, 111 A.L. 
R. 856. 


N'.J.—^Monaco v. Comfort Bus Line, 
49 A.2d 146, 134 N.J.Law 553— 
Robinson v. Township of Ocean, 9 
A.2d 300. 123 NJ.Law 525. 

N.T.—Moffett V. State, 217 N.Y.S. 
825, 128 Misc. 156—Racht v. State. 
14 N.T.S.2d 185. 

N.C.—Love V. City of Asheville, 187 
S E. 562, 210 NC. 476. 

Ohio.—^Ankenbrant v. City of Toledo, 
187 NE. 82, 45 Ohio App. 400. 

S.C.—Epps V. South Carolina State 
Highway Department, 39 S.E 2d 
198, 209 SC. 125. 

Tenn.—Bailey v. Alloway Bros. Co., 
App., 192 S.W2d 849. 

Tex—City of Waco v. Criswell, Civ. 

App., 141 S.W'.2d 1046. 

Wash—Boskovich v. King County, 61 
P.2d 1299, 188 Wash. 63, 107 A.L.R. 
591. 

42 C.J. p 864 note 10. 

Improper constmetion 

(1) In action by motorist against 
city for injuries sustained when au¬ 
tomobile skidded on ice into pier, mo¬ 
torist had burden of proving that 
pavement was not properly con¬ 
structed.—Workman v. Sioux City, 
253 NW. 909, 218 Iowa 217. 

(2) Where travelers were injured 
by breaking of nonstandard rail, 
plaintiff was required to show that, 
standard construction would have 
prevented accident.—Cozzi v. Hook- 
sett, 153 A. 317, 84 NH. 530, affirmed 
155 A. 41, 84 N.H. 530. 

(3) Where action against township 
for damage sustained in automobile 
accident was based on theory that oil 
from resurfaced township road had 
been carried by automobiles to state 
highway, creating dangerous condi¬ 
tion, plaintiffs had burden of proving 
that their injuries were caused by 
negligent construction of the town¬ 
ship road.—Hohman v. Sadsbury Tp., 
31 A.2d 711, 347 Pa. 122. 

Kotice of defect or dangerous condi¬ 
tion 

(1) Generally plaintiff has burden 
of proving notice to defendant of 
dangerous condition which caused in¬ 
jury. 


Cal.—Beckley v. Vezu, 73 P.2d 296, 23 
Cal.App.2d 371. 

D C.—District of Columbia v. Ches¬ 
sin, 73 P.2d 663, 64 App.D.C. 23. 
Iowa.—Jensen v. Incorporated Town 
of Magnolia, 257 N.W. 584, 219 
Iowa 209. 

Mass.—Beaumier v. Inhabitants of 
Town of Heath, 185 N.E. 6, 282 
Mass. 312. 

Ohio.—Neale v. Village of Tallmadge, 
App., 35 N.E.2d 158. 

(2) However, in action against 
county for death of plaintiff’s hus¬ 
band when his automobile broke 
through railing of county bridge and 
fell into river, on ground that rail¬ 
ing of bridge was defective and that 
bridge had no wheel guards, plaintiff 
was not required under statute to 
prove that chairman had five days’ 
notice of defect at exact spot where 
automobile went through railing.— 
Neiswender v. Board of Com’rs of 
Shawnee County, 113 P.2d 115, 153 
Kan. 634, opinion supplemented 120 
P.2d 218, 154 Kan. 588. 

10. Ky.—Strong v. City of Harlan, 
102 S.W.2d 353, 267 Ky. 454—City 
of Ludlow V. Albers, 69 S.W.2d 
1051, 253 Ky. 525. 

N.J.—Monaco v. Comfort Bus Line, 

49 A.2d 146, 134 N.J.Law 553. 

N.T.—Marttas v. State, 232 N.T.S. 

192, 133 Misc. 326—Racht v. State, 
14 NY.S.2d 185. 

N" C.—Love V. City of Asheville, 187 
SE. 562, 210 N.C. 476. 

S.C—Epps V South Carolina State 
Highway Department, 39 S.E.2d 
198, 209 S.C. 125. 

Tenn.—Bailey v. Alloway Bros. Co., 
App., 192 SV/.2d 849. 

42 C.J. p 865 note 11. 

11. Miss.—Graves v. Johnson, 176 

50 256, 179 Miss. 465, followed in 
Graves v. Hamilton, 177 So. 360. 

Faxtlcnlar presumptions 

(1) One undertaking to drive au¬ 
tomobile over congested and fre¬ 
quently obstructed city streets, must 
be presumed to be skillful operator. 
—Giacona v. Orleans Ice Mfg. Co., 6 
La.App. 259. 
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presumption of negligence^^ and does not shift the 
burden to defendant,^3 but it has also been held 
that the mere fact that the accident occurred con¬ 
stitutes some proof that a bridge or highway was 
not safe as a ground for recovery from the public 
body responsible therefor.^^ 

Existence of duty. All of the streets of a city are 
presumed to be public streets in the absence of a 
showing to the contrary,^5 and evidence is not nec¬ 
essary to establish that the place of the accident 
was upon a public street where such fact is admitted 
in the pleadings.^® A defendant city has the bur¬ 
den of showing that there was no ordinance author¬ 
izing it to construct and repair a viaduct outside the 
eity limits.^'^ 

Weight of vehicle. Under a statute precluding a 
recovery for damages to a motor vehicle where it 
and its load exceed a specified weight, the burden 
of proof is on the owner of the motor vehicle to 
.show that it and its load did not exceed such 


weight, ^3 and, where there is no evidence as to the 
fact, plaintiff is not entitled to go to the jury.^3 

b. Contributory Negligence 

The burden may rest on the plaintiff to establish his 
freedom from contributory negligence or the burden may 
rest on the defendant to establish such negligence, in 
conformity with the rules in the particular jurisdiction. 

In an action to recover for injuries resulting from 
defects or obstructions in highways or other public 
places, the burden may rest on plaintiff to establish 
his freedom from contributory negligence^o except 
in an action to recover damages for causing death, 
or the burden may rest on defendant to establish 
such negligence,22 in conformity with the rules 
adopted in the particular jurisdiction, discussed gen¬ 
erally in the CJ.S. title Negligence §§ 205, 206, 210- 
212, also 45 CJ. p 1151 note 10-p 1162 note 42, p 
1170 note 25-p 1184 note 25. In some jurisdictions 
the presumption prevails that plaintiff used due care, 


(2) Motorist using public highway- 
lias right to presume, and act on pre¬ 
sumption, that the way is safe for 
ordinary travel, even at night.—Kirk 
V. United Gas Public Service Co., 170 
So. 1, 185 La 580. 

(3) A driver traveling on usable 
portion of highway under construc¬ 
tion will be presumed to have seen 
what ho should have seen in per¬ 
formance of his obligation of vigilant 
lookout.—Graves v. Johnson, 176 So. 
256, 179 Miss. 465, followed in Graves 
V. Hamilton. 177 So. 360. 

12. Cal.—Adams v. Southern Pac. 
Co., 53 P.2d 121, 4 Cal.2d 731. 

N.r.—Wesley v. State, 72 N.Y.S.2d 
772, 272 App Div. 990—Brush v. 
State, 75 N.Y.S.2d 758, 190 Misc. 
909. 

Tixlng of liability 

Fact that truck fell through bridge 
did not alone fix liability on county. 
—Branch Storage Co. v. Bucks Coun¬ 
ty, lOl Pa Super. 30. 

13. Ill.—^Ebert v. City of Chicago, 
58 N.E2d 198, 324 Ill.App. 315. 

Bes Ipsa loquitur 

(1) In action against highway 
commissioner for damages to truck 
-which fell through defective bridge, 
res ipsa loquitur doctrine was held 
inapplicable.—Shirlock v. MacDon¬ 
ald. 186 A. 562, 121 Conn. 611. 

(2) The doctrine of res ipsa liqui- 
tur did not apply to injuries result¬ 
ing from driving of automobile into 
a hole in recently paved street that 
was caused by the washing out of 
foundation thereof.—Johnson v. City 
of Jacksonville, 24 So.2d 717, 157 Fla. 

14. 

"14. La.—Matlock a'. State, App., 4 

So.2d 90. 


15. Ky.—^Denker v. Lowe, 234 S.W. 
294, 192 Ky. 660. 

le. Ky.—^Denker v. Lowe, supra. 


Div. 798, affirmed 23 IQ'.E.2d 550, 281 
N.Y. 737. 

42 C,J. p 8C5 note 19 [b]. 


17. Mo.—^Roy V. Kansas City, 224 S. 
W. 132, 204 Mo.App. 332. 

18, Mass.—^Ansell v. Boston, 150 N. 
B. 167, 254 Mass. 208. 

19, Mass.—Ansell v. Boston, supra. 

20. Iowa.—^Abraham v. Sioux City, 
250 N.W. 461, 218 Iowa 1068. 

Isr.Y.— Moffett V. State, 217 N.Y.S. 
825, 128 Misc. 156—Bacht v. State, 
14 NY.S.2d 185. 

42 C.J. p 865 note 18. 

Warning 

Burden was on plaintiff motorist 
to show that warning given of explo¬ 
sion of dynamite in highway was in¬ 
sufficient and that he was free from 
contributory negligence in disregard¬ 
ing warning.—Labor v. Carpenter, 
148 A. S67, 102 Vt. 418, followed in 
Sheltra v. Carpenter, 148 A. 869, 102 | 
Vt. 423. 

Proper use of highway 

In guests' action against county 
for injuries sustained when automo¬ 
bile in which they were riding struck 
a bridge which Avas narroAver than 
highway leading into it, burden was 
on guests to prove that driver of au¬ 
tomobile -was using highway in a 
proper manner.—Beckloy v. Vezu, 73 
P.2d 296, 23 CaLApp2d 371. 

21. N.Y.—Lang v City of Troy, 12 

N.Y.S 2d 599, 356 App.Div. 743, ap¬ 
peal denied 14 N.Y S.2d 286, 257 
App.Div. 1063 reversed on other 
grounds 25 N.E.2d 388, 282 N.Y. 
607, reargument denied 28 N.E.2d 
40. 283 N.Y. 643—Le Boeuf v. 

State, 7 N.T.S.2d 621, 169 Misc. 372, 
affirmed 12 N.Y.S.2d 640, 256 App. 
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22. U.S.—Jackson County, S, D., v. 

Dufty, C.C.A.S.D.. 147 F.2cl 227. 

Ind—Union City v. Fisher, 173 N.B. 

330, 91 Ind.App 672. 

Kan.—^Neiswender v. Board of Com’rs 
of Shawnee County, 113 P.2d 115, 
153 Kan. 634, opinion supplemented 
120 P.2d 218, 154 Kan. 588. 

Mo.—^Love V. Kansas City. App., 118 
S.W 2d 69. 

N.D.—Trihub v. City of Minot, 23 N. 

W.2d 753, 74 N.D. 582. 

42 C J. p 865 note 19. 

Bffect of allegation 

In action for injuries to motorist, 
burden of disproving contributory 
negligence was not cast on plaintiffs 
because of allegation in complaint 
that plaintiff was driving automobile 
in careful and lawful manner.—Lowe 
V. City of San Diego, 47 p.2d 1083, 8 
Cal.App.2d 440. 

Seliherate disregard, of harrier 
Burden was on defendants to prove 
that plaintiff, whose automobile was 
damaged by street excavation, delib¬ 
erately disregarded barrier and red 
light.—Thompson v. Petrozzello, 137 
A. S35, 5 N.J.Misc. 645. 

Negligence of guest 
Wis—Smith v. City of Green Bay, 
271 N.W. 28, 223 Wis. 427. 

‘OTuavoidahle accident 

In action for death resulting from 
automobile accident, question of un¬ 
avoidable accident should have been 
submitted so as to place burden of 
proving negative thereof on plaintiff. 
—^American Asphalt Co. v, O’Rear, 
Tex.Civ.App., 41 S.W.2d 322. 
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in the absence of evidence to the contrary,but the 
evidence concerning the accident may be such as to 
overcome such presumption^^ and to raise a pre¬ 
sumption of contributory negligence.25 In an ac¬ 
tion for death of a passenger riding in a vehicle 
driven by an unlicensed driver, allegedly due to the 
dangerous condition of a highway, plaintiff does not 
have the burden of showing that the driver was 
licensed or that the passenger did not know that he 
was unlicensed.-® 
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§ 224. Admissibility of Evidence 

In an action to recover tor injuries resulting from 
defects or obstructions in public ways, competent and 
relevant evidence as to negligence and contributory neg¬ 
ligence is admissible. 

The general rules as to the admissibility of evi¬ 
dence in civil cases apply in determining the admis¬ 
sibility of evidence in actions for injuries because 
of defects or obstructions in the highway, 27 as, for 
example, in determining the admissibility of evi¬ 
dence of the existence or location of the defect or 
obstruction causing the injury or damage, 28 of the 
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23. Cal.—^Adams v. Southern Pac. 
Co., 53 P 2d 121, 4 Cal.2d 731. 

Wash.—Overton v. Wenatchee Beebe 
Orchard Co., 183 P.2d 473, 28 Wash. 
2d 377, 173 A.L..R. 616. 

Wis.—^Witkowski v. City of Menasha, 
7 N.W.2d 612, 242 Wis. 151. 

In death cases, such as action 
against highway commission for 
death of occupants of automobile 
which plunged into washout in high¬ 
way, due care is presumed.—Thum- 
mel V. Kansas State Highway Com¬ 
mission, 164 P.2d 72, 160 Kan. 532. 
Gr-aest 

Presumption existed that deceased 
automobile guest took reasonable 
precautions for his own safety, 
where there was complete absence of 
evidence as to what guest did to dis¬ 
charge obligation which rests on 
guest in automobile to look out for 
his own safety.—Smith v, City of 
Green Bay. 271 N-W. 28, 223 Wis. 427. 

Violation of statute 

Merely because a motorist collides 
with an object in the highway does 
not warrant conclusion that he has 
violated the assured “clear distance 
ahead" statute —Miller v. City of 
Dayton, 41 N.E.2d 728, 70 Ohio App. 
173. 

Evidence of contributory negli¬ 
gence held insufficient to destroy pre¬ 
sumption of care on part of deceased. 
—Pyle V. University City, Mo.App., 
279 S.W. 217. 

24. Mich.—Elrich v. Schwaderer, 

' 230 N.W. 902, 251 Mich. 33. 

Wis.—Smith v. City of Green Bay, 
271 N.W. 28, 223 Wis. 427. 

Failure to stop 

Presumption that motorist killed 
when automobile went over embank¬ 
ment was exercising due care at time 
of accident was overcome by testimo¬ 
ny, showing that motorist was con- 
tributorily negligent in failing to 
stop automobile when visibility of 
road was completely destroyed, giv¬ 
en by his wife -who was seeking dam¬ 
ages for injuries sustained in such 
accident.—Trainor v. Interstate 
Const. Co.. 60 P.2d 7. 187 Wash. 142. 

25. Ohio.—City of Cincinnati v. 


M.etze. 178 N-E. 222, 40 Ohio App. 
110 . 

Observable defect 

Person injured in broad daylight 
by defect m highway which is easily 
observable is presumed contnbutori- 
ly negligent.—Bradford v. West Penn 
Rys. Co., 99 Pa. Super. 365. 

26. N.H.—^Vidal v. Town of Errol, 
162 A. 232, 86 N.H. 1. 

27. Cal.—^Klopper v. D. J. & T. Sulli¬ 
van Co, 13 P.2d 839, 124 Cal.App. 
769. 

Pa.—Prlnkey v. Dunbar Tp., 161 A. 
640, 105 Pa.Super. 326. 

Evidence held admissible 

(1) Generally. 

Ala,—^IMorgan Hill Paving Co. v. Fon- 
ville, 119 So. 610, 218 Ala. 566. 

La.—Landry v. State, App., 17 So.2d 
483. 

N.Y —^Koehler v. City of New York, 
186 NE. 208, 262 N.Y. 74—Schofer 
V. Davis & Stearns, 25 N.Y.S 2d 10, 
261 App.Div. SSI, followed in Gur¬ 
ry V. Davis & Stearns, 25 N.Y.S.2d 
11, 261 App.Div, 881. 

Utah.—Nielsen v. Christensen-Gard- 
ner, Inc., 38 P.2d 743, 85 Utah 79. 

(2) Automobile driver's testimony 
that he attempted to stop automobile 
when he saw obstruction in road — 
Morgan-H]ll Paving Go. v. Ponville, 
140 So. 575, 224 Ala. 383. 

(3) Evidence of damages to plain¬ 
tiff's automobile.—City of Covington 
V. De Molay, 63 S.W,2d 937, 250 Ky. 
786. 

(4) Evidence that four of the five 
other occupants of the automobile 
were killed in the accident.—Budek v. 
City of Chicago, 279 Ill.App. 410. 

(5) Letter written by motorist to 
county commissioner giving notice of 
the accident.—Coffee County v. Den¬ 
ton, 13 S.E.2d 209, 64 Ga.App. 368. 

(6) Whisky bottles picked up near 
overturned automobile and testimony 
that driver of automobile was intoxi¬ 
cated after accident resulting in pas¬ 
senger’s death held properly admit¬ 
ted.—McKenzie v. Ruggles Const. Co., 
284 P. 407, 129 Kan. 759. 
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Evidence held inadmissible 

(1) Generally. 

Conn.—^Witek v. Town of Southbury, 
42 A.2d 843. 132 Conn. 104—-Zeidwig 
V. City of Derby, 31 A.2d 24, 129 
Conn. 693. 

Ind.—Town of Remington v. Hesler, 
41 NE2d 657, 111 Ind.App. 404— 
Pride v. Vondcrscher, 158 N.E. 250. 
87 Ind.App. 368. 

Md.—Bast Coast Freight Lines v. 
Mayor and City Council of Balti¬ 
more, 58 A.2d 290. 

Mo.—Berry v. Emery, Bird, Thayer 
Dry Goods Co, 211 S.W 2d 35. 

Tex.—T. J. Mansfield Const. Co. v. 
Gorsline, Civ App., 278 S.W. 485, 
reversed on other grounds, Com. 
App., 288 S.W. 1067, rehearing de¬ 
nied 292 S.W. 187. 

(2) Automobile driver's testimony 
in action against city for injuries to 
guest because of depression in street 
that witness' insurer told him he 
was not liable.—Uttley v. City of 
Santa Ana, 28 P.2d 377, 136 Cal.App. 
23. 

(3) Testimony that driver was in¬ 
toxicated, in action against city for 
injury by skidding of automobile — 
Doerr v. City of Freeport, 239 Ill. 
App. 560. 

(4) In action against city for in¬ 
juries sustained when passenger was 
thrown from seat of automobile 
striking depressions in twenty-foot 
lane, on ground that lane was a pub¬ 
lic highway by dedication, city ordi¬ 
nance prohibiting laying out or ac¬ 
ceptance of streets less than fifty 
feet wide was properly excluded 
where ordinance was applicable only 
to formal layout or acceptance of' 
highways.—Kenneson v. City of 
Bridgeport, 33 A.2d 313, 130 Conn. 
298. 

28y Cal.—Rippe v. City of Los An¬ 
geles, 123 P.2d 47, 50 Cal.App.2d 
189. 

Tex.—City of Waco v. Killen, Civ. 
App, 59 S.W.2d 940, error dis- 

mi53sed. 

Evidence held inadmissible 
(1) Generally. 

D.C.—District of Columbia v. Ches- 
sin, 73 P.2d 663, 64 App.D.C. 23. 
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cause of the accident^s of the surrounding circum¬ 
stances,30 and of precautions against recurrence of 
injury3i or precautions at other places.32 So also, 
competent and relevant evidence may be admissi¬ 


ble as to negligence^S and contributory negligence^^ 
generally, the condition of the street or highway at 
places other than the place of injury,35 complaints 


pa.—Ferreira v. Borough of Wilson, 

26 A.2d 342, 344 Pa. 567. 

<2) In action for injuries to auto 
passenger, evidence that condition of 
unpaved street was no worse than 
country roads held properly excluded. 
—Parker v. Kettinger, 241 N.W. 226. 
257 Mich. 385. 

(3) In absence of proof as to con¬ 
dition of bridge when truck fell 
through, evidence respecting age and 
architecture of bridge was incompe¬ 
tent and immaterial—Branch Stor¬ 
age Co. v. Bucks County, 101 Pa Su¬ 
per. 30. 

29. Ga.—Holloway v. Milledgeville, 
132 SE 106, 35 Ga App. 87. 

42 C.J. P 866 note 29. 

30. N.H.—Clark v. Town of Hamp¬ 
ton, 145 A. 265. 83 N.H. 524, 61 A. 
L.R. 1171. 

42 C.J. P 866 note 31. 

31. Mo.—Lang v. J. C. Nichols Inv 
Co., 59 S.W.2d 63, 227 Mo.App. 1123. 

42 C J. P 866 note 28 [f]. 

Evidence held admissible 

(1) Claim by owner of subdivision 
that dirt from newly graded road 
could not have been kept from wash¬ 
ing onto highway held to render ad¬ 
missible evidence that barriers were 
put up after automobile accident.— 
Lang V. J. C. Nichols Inv. Co., 59 S 
W.2d 63, 227 Mo.App. 1123. 

(2) Testimony that barricade and 
other warning signs were erected at 
the intersection after the accident by 
defendants was competent, not as an 
admission of negligence, but as tend¬ 
ing to show that road was still under 
control of defendants at time of acci¬ 
dent.—Trigg v. H. Iv. Ferguson Co. 
Tenn.App.. 209 S.W.2d 525. 

Evidence held inadmissible 

(1) Evidence of subsequent repairs 
in street after accident resulting in 
injury held inadmissible to show pri¬ 
or unsafe condition of street. 

,.Cal.—Uttley v. City of Santa Ana, 
28 P.2d 377, 136 Cal.App. 23. 

Conn.—Gustafson v. City of Meriden, 
131 A. 437, 103 Conn. 598. 

Ky—City of Catlettsburg v. Suther¬ 
land’s Adm’r, 57 S.W.2d 512. 247 
Ky. 540. 

(2) Evidence that city sanded 
street after accidents was not ad¬ 
missible to prove a defect.—National 
Laundry Co. v. City of Newton, 14 N. 
E.2d 108, 300 Mass. 126. 

(3) Evidence that trolley pole was 
removed after automobile collided 
therewith, because of building of 
■sewer or other reason, was imma¬ 
terial on issue of whether city was 
rliable for failing to abate nuisance. 


—^Lawson v. City of New York, 215 
N.T.S. 517, 216 App.Div. 537. 

32. Ky.—Christopher’s Adm’r v. 
Louisville & N. R. Co., 82 S.W.2d 
282, 259 Ky. 166. 

42 C J. p 866 note 30. 

Evidence held inadmissible 

(1) Generally.—^Fricke v. St. Louis 
Bridge Co., 32 NE.2d 1016, 309 Ill. 
App. 279. 

(2) Refusal to permit examination 
of county engineer as to use of warn- 1 
mg sign on highway in adjoining 
counties in contract work held not 
erroneous, in action for death of mo¬ 
torist when automobile left highway. 

—McKenzie v. Ruggles Const. Co., 
284 P. 407, 129 Kan. 759. 

33. Ky.— W. F. Robinson & Son v. 
Jones, 72 S W.2d 16, 254 Ky. 637. 

42 C.J p 867 note 33. 

Guard rail 

(1) Fact that placing of guard rail 
at similar places was not customary 
held incompetent to prove city, in 
failing to place guard rail at place 
of accident, was not negligent.—Hol¬ 
loway V. City of Milledgeville, 132 S. 

E. 106, 35 Ga.App. 87. 

(2) Evidence of condition of rail¬ 
ing intended for pedestrians held in¬ 
admissible, where automobile skidded 
off bridge—Tillman v. City of Tole¬ 
do, 157 N.E. 120, 23 Ohio App. 442. 
Evidence held admissible 

(1) Generally. 

Ky.—Barnes v. F. C. Gorrell & Sons, 
177 SW.2d 395. 296 Ky. 683. 

Mo.—Berry v. Emery, Bird, Thayer 
Dry Goods Co., 211 S.W^.2d 35. 

(2) Evidence of amount of traffic 
on street, in action for injuries to | 
occupant of automobile striking 
stump therein, to establish reason¬ 
able probability of such injury and 
defendant city’s negligence in not 
removing stump or providing barrier. 
—City of Waco v. Killen, Tex.Civ. 
App., 59 S.W.2d 940. error dismissed. 

(3) Evidence that there were no 
guards, barriers, or warning signals 
guarding the ditch involved was ad¬ 
missible.—City of Birmingham v. 
Young, 22 So.2d 169, 246 Ala. 650. 
Evidence held inadmissible 

Miss—City of Meridian v. Moody, 
186 So. 649, 185 Miss. 340. 

Mode of construction 
I Pa.—^Ferreira v. Borough of Wilson, 
26 A.2d 342, 344 Pa. 567. 

42 C.J. p 867 note 33 [cj. 

Notice of defects or obstructions 
(1) Evidence held admissible gen¬ 
erally. 

D.C.—District of Columbia v. Ches- 
sin, 61 F.2d 523, 61 App.D.C. 260. 
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Md.—Caroline County Com’rs v. 

Beulah, 145 A. 177, 156 Md. 680. 

Pa—McCarthy v. Ference, 58 A.2d 
49, 358 Pa. 485. 

(2) Portions of letter by city en¬ 
gineer to city council warning coun¬ 
cil of dangerous condition of draw¬ 
bridge held admissible to show no¬ 
tice of such condition to city.—Bar¬ 
ber V. City of Seattle, 48 P.2d 234, 
182 Wash. 672. 

34. Cal.—^Brooks v. City of Monte¬ 
rey, 290 P. 540, 106 Cal.App. 649. 

42 C J. p 867 note 34 
Evidence held admissible 

(1) Generally. 

Ala.—City of Birmingham v. Latham, 
162 So. 675, 230 Ala. 601. 

Kan.—Phillips v. City of Wichita, 
294 P. 911, 132 Kan. 102. 

Ky.—F. Robinson & Son v. Jones, 

72 S.W.2d 16, 254 Ky. 637. 

Miss.—Graves v. Johnson, 176 So. 
256, 179 Miss. 465, followed in 
Graves v. Hamilton, 177 So. 360. 
N.C.—Willis V. City of New Bern, 
132 S.E. 286, 191 N.C. 507. 

(2) Passenger’s knowledge of 
driver’s unlicensed status held ma¬ 
terial fact in determining contribu¬ 
tory negligence issue, in action 
against town for death of automobile 
passenger killed in highway accident 
—Vidal V. Town of Errol, 162 A. 232, 
86 NH. 1. 

(3) Rejecting testimony respecting 
alternate safe street driver of auto¬ 
mobile overturning on icy street 
could have traveled held error.—Kel¬ 
ler V. City of Port Washington, 227 
N.W. 284, 200 Wis. 87. 

Evidence held inadmissible 

(1) Generally.—City of Radford v. 
Calhoun. 181 S.E. 345, 165 Va. 24, 
100 A.L.R. 1378. 

(2) In action against city by mo¬ 
torist colliding with stump in street, 
ordinance respecting speed held prop¬ 
erly excluded, where there was no 
evidence of excessive speed or that 
excessive speed caused injury.—^Hen¬ 
drick V. Kansas City, 60 S.W.2d 704, 
527 Mo.App. 998. 

35. Conn—Morico v. Cox, 56 A. 2d 
522—Gustafson v. City of Meriden, 
131 A. 437, 103 Conn. 59$. 

Ice 

In motorcyclist’s personal injury 
action against city on ground that 
city negligently permitted highway 
to be in dangerous condition, evi¬ 
dence that there was no ice on high¬ 
way except at place of accident held 
admissible.—Hurst v. City of New 
York, 279 N.Y.S. 64, 244 App.Div. 737. 
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as to the condition of the way,®® and conditions be¬ 
fore®*^ and after®® the accident, provided such con¬ 
ditions were substantially unchanged.®® Where the 
action is for the death of the driver of a motor ve¬ 
hicle, evidence of his declarations that he would 
drive at a very moderate rate of speed is inadmissi¬ 
ble;^® but, in an action by a passenger in a hired 
automobile, plaintiff may testify as bearing on the 
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question of contributory negligence that she had told 
the driver to drive slowly.^i 

Evidence as to other accidents. Evidence as to¬ 
other accidents may be admissible,^® as for the pur¬ 
pose of showing notice to defendant of the danger¬ 
ous condition,43 where it is shown that practically 
similar circumstances and conditions existed,*44 but 
in some cases it has been held that such evidence is 
inadmissible.45 
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Evidence held inadmissilble 

(1) Crenerally.—Gustafson v. City 
of Meriden, 131 A. 437, 103 Conn. 598 

(2) Testimony showing- lack of 
injury through use of other streets 
in same neighborhood similarly con¬ 
structed held inadmissible as tending 
to raise confusing collateral issues. 
—District of Columbia v. Chessin, 61 
F.2d 523, 61 App.D.C. 260 

3G. N.H.—Kelsea v. Stratford, 118 
A. 9, SO N.U 148. 

42 C.J. p 867 note 32. 

Petition by residents presented to 
city authorities by residents of city 
calling attention to dangerous situ¬ 
ation held inadmissible, where de¬ 
fendant admitted presentment of pe¬ 
tition and facts disclosed thereby.— 
City of Amarillo v. Rust, Tex.Civ. 
App.. 64 SW.2d 821. 

37. Ala—City of Albany v. Wilson, 
112 So. 435, 216 Ala. 174. 

Mich,—Parker v. Kettinger, 241 N. 

W. 226, 257 Mich. 385. 

Discretion 

In action for injuries sustained 
when automobile collided with gate 
extending into highway, admitting 
evidence regarding condition of high¬ 
way and gate at time remote from 
injury held not abuse of discretion. 
—Boykin v. State Highway Depart¬ 
ment of South Carolina, 169 S E. 173 
169 S.C. 432. 

Dust 

In automobile guest’s action 
against highway contractor, evidence 
that dust lay in road near barricade 
two hours before collision held rele¬ 
vant and not too remote—Nielsen v. 
Christensen-Gardner, Inc., 38 P.2d 
743. 85 Utah 79. 

33- Ala.—City of i^lbany v. Wilson, 
112 So. 435, 216 Ala. 174. 

N.T.—Broderick v. City of New York, 

7 N.Y.S.2d 809, 255 App.Div. 875. 

42 C.J. p 866 note 28. 

Photographs 

Admission of photographs of 
bridge, taken nearly three years aft¬ 
er accident, was not error on ground 
that photographs were irrelevant, 
were taken too long after accident, 
and were not identified hy photog¬ 
rapher, in view of identifying testi¬ 
mony of motorist.—Coffee County v. 
Denton, 13 S.E.2d 209, 64 Ga.App 
368. 


39. NY.—Broderick v. City of New 
York, 7 N.T.S.2d 809, 265 App.Div 
875. 

12 C J. p 866 note 28 [b], [c]. 

Lights 

Exclusion of testimony of witness 
as to his observations regarding 
lights when he arrived on the scene 
within a short time after accident 
was error, where it appeared that 
there had been no change of condi¬ 
tions before his arrival.—Broderick 
V. City of New York, 7 N.Y.S 2d 809, 
255 App Div. 875. 

40. Ga.—Bibb County v. Williams, 
110 S.E. 289. 152 Ga. 489. 

41. ]Mo.—Boy V. Kansas City, 224 
SW. 132. 204 Mo.App. 333. 

42. Cal.—George v City of Los An¬ 
geles, 124 P2d 872, 51 Cal.App.2d 
311—Wilkerson v. City of El Mon¬ 
te, €2 P.2d 790, 17 Cal.App.2d 615 

Ill—Huyler v. City of Chicago, 62 
N.E.2d 574, 326 Ill.App. 555. 

Mo.—Metz V. Kansas City, 81 S.W.2d 
462, 229 Mo.App. 402. 

N.Y.—Annino v. City of Utica, 11 N. 
E.2a 726, 276 N.Y. 192—Dekowski 
V. Montgomery County, 34 N.Y.S 
2d 457, 263 App.Div. 697. 

Tex Gifford-Hill & Co v. Hender¬ 
son, Civ.App., 81 S.W.2d 274—Ep- 
ting V. Nees, Civ.App., 25 S.W.2d 
717, error refused 
42 C.J. p 865 note 27. 

Necessity of conaecting evidence 
In action against city by passenger 
who was injured when automobile 
struck depression in street at inter¬ 
section, testimony as to casualties 
around intersection without connect¬ 
ing evidence that they resulted from 
con.struction of street at intersection 
and without evidence as to conditions 
under which casualties occurred held 
erroneously admitted.—^Wilkerson v. 
City of El Monte, 63 P.2d 790, 17 Cal. 
App.2d 615. 

Exclusion of evidence held erroneous 
^•Y.—Hynes v. Railway Express 
Agency, 46 N.Y.S.2d 18, 267 App. 
Div 835. 

43. Ill.-Huyler v. City of Chicago, 
62 N.E2d 674, 326 IlLApp. 555. 
N.Y.—Koehler v. City of New York. 
186 N.E. 208, 262 N.Y. 74—Burns v. 
City of New York, 76 N.Y.S.2d 439, 
272 App Div. 1063. 
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Okl.—City of Seminole v. Mooring 
91 P.2d 1091, 185 Okl. 359. 

Wash —Pinholt v. City of Seattle. 

247 P 950, 139 Wash, 497. 

42 C.J. p 865 note 27 [h]. 

Wiiere proof of notice unnecessary 
In action against county for inju¬ 
ries sustained when truck sk.dded off 
curve in highway, based on struc¬ 
tural deficiencies in highway, evi¬ 
dence relating to other accidents 
which occurred at same curve held 
inadmissible, since county, if liable, 
would be chargeable with knowledge 
of structural deficiencies without 
proof of notice, and such condition 
was subject to proof by observation 
of witnesses and expert testimony, 
particularly where expert testimony 
and observation of witnesses were in¬ 
troduced without objection,—Tyler v. 
Pierce County, 62 P.2d 32, 188 Wash*. 
229. 

44. Ky.—Louisville & N. R. Co. v. 
Loesch, 284 S.W. 1097, 215 Ky. 452 
47 A.LR. 347. 

N-C.—Pickett V. Carolina & N. W. 

Rv.. 158 S.E. 398, 200 N.C. 750. 

42 C.J. p 865 note 27 [a]. 

Two years prior to accident 

In action for death and injuries 
sustained when automobile struck 
bridge abutment, evidence was ad¬ 
missible to show occurrence of simi¬ 
lar collisions within period of more, 
than two years before accident in 
suit, where conditions were substan¬ 
tially the same when such prior col¬ 
lisions occurred—^Linneen v. City of 
Chicago, 34 N.E.2d 100, 310 Ill.App. 
274. 

45. Mass.—National Laundry Co. v. 
City of Newton, 14 NE.2d 108, 300 
Mass. 126. 

—Yordy v. Northumberland Coun¬ 
ty, 158 A. 607, 104 Pa.Super. 237. 
Collateral nature 

Evidence that accidents frequently 
occurred on the curve was inadmissi¬ 
ble, since it was of collateral nature, 
—Mayor and Council of City of Cum¬ 
berland V. Turney, 9 A.2d 561 177 

Md 297. 

Disregard of barriers 
In motorist’s action for Injuries 
sustained when automobile came in 
contact with rope stretched across 
street, city’s evidence that on other 
occasions persons had run into ob¬ 
structions placed to prevent use of 
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§ 225. Weight and Sufficiency of Evidence 

The plaintiff in an action to recover for injuries or 
damage resulting from the dangerous or defective condi¬ 
tion of highways or other public places must establish his 
cause of action by a preponderance of the evidence, but 
the evidence may be either direct or circumstantial. 

The rules determinative of the weight and suffi¬ 
ciency of evidence in civil actions generally have 
been applied in determining the sufficiency of evi¬ 
dence in actions for injuries or damages to automo¬ 
biles or occupants growing out of defects or ob¬ 
structions in highways.'!® Usually plaintiff must es¬ 


tablish his cause of action by a preponderance of the 
evidence,^and a recovery may not be based on 
mere surmise and general theories of negligence.'!® 
However, direct testimony as to a matter required 
to be proved is not necessary where the facts testi¬ 
fied to by witnesses furnish evidence from which 
inferences may be drawn proving the facts as al¬ 
leged in the complaint.!^ The necessity of proof by 
a preponderance of the evidence applies with re¬ 
spect to establishing the existence of a defect, ob¬ 
struction, or other dangerous condition,®^ and the 


street, that people disregarded har¬ 
riers and that on one occasion city 
employee while working in closed 
section of street was knocked down 
was properly excluded.—City of Mer¬ 
idian V. Moody, 186 So. 649, 185 Miss. 
340. 

Sidewalk of bridge 

In action predicated on negligence 
in maintaining bridge where automo¬ 
bile broke through rail, evidence of 
other automobile going on sidewalk 
of bridge held properly excluded.— 
Tracey v. City of Minneapolis, 241 
N.W. 390, 185 Minn. 380. 

43. Ala.—City of Anniston v. Oliver, 
1S5 So. 187, 28 AlaApp. 390. 

Conn.—La Bella v. Town of Easton, 
21 A 2d 926, 128 Conn. 268—Fal- 
kowski V. MacDonald, 164 A. 650, 
116 Conn. 241. 

Kan.—Thummel v. Kansas State 
Highway Commission, 164 P.2d 72, 
160 Kan. 532. 

42 C.J. p 867 note 38. 

47. D.C.—Collins v. District of Co¬ 
lumbia, 48 P.2d 1012, 60 App.D.C. 
100 , 

S C.—'Cooper v. South Carolina High¬ 
way Department, 190 S.E, 499, 183 
S.C. 155. 

£videuce held suffleieut 

(1) To support verdict or finding 
for plaintiff. 

Cal.—Bigelow V. City of Ontario, 99 
P.2d 298, 37 Cal.App.2d 198—Angel 
V. Los Angeles Gas & Electric 
Corporation, 42 P 2d 690, 6 Cal. 
App.2d 270—Bennett v. Kings 
County, 12 P.2d 47, 124 Cal.App. 
147. 

Conn.—La Bella v. Town of Easton, 
21 A.2d 926, 128 Conn. 268. 

Pla.—'City of Hollywood v. Bair, 186 
So. 818, 136 Fla. 100—Panama City 
V. Eytchison, 184 So. 490, 134 Pla. 
833. 

HI.—Huyler v. City of Chicago, 62 
N.E.2d 574. 326 Ill.App. 555—Lin- 
neen v. City of Chicago, 34 KE2d 
100, 310 Ill.App. 274—Live Stock 
Nat. Bank of Chicago v. Richard¬ 
son, 25 N.E.2d 613, 303 Ill.App 445 
—Rather v. City of Chicago, 19 N. 
E.2d 451, 298 Ill.App. 625—Curtis 
V. City of Paris, 234 Ill.App. 157. 
Kan.—Lawson v. Board of Coin'rs of 
Sumner County, 61 P.2d 1365, 144 


Kan. 450—Harrison v. Southwest¬ 
ern Bell Telephone Co., 40 P.2d 
454, 141 Kan. 275. 

Ky.—City of Catlettsburg v. Suther¬ 
land’s Adm’r, 88 S.W.2d 19, 261 
Ky. 535. 

La.—^Hixson Funeral Home v. State, 
App., 33 So.2d 754—Matlock v. 
State, App., 4 So.2d 90. 

Mass.—Adams v. Town of Bolton, 9 
N.E.2d 562, 297 Mass. 459, 111 A. 
L.R. 856. 

N.J.—Jaixen v. Hargreaves, 22 A. 2d 
276. 127 N.J Law 370, affirmed 

Klingel v. Town of Bloomfield, 25 
A 2d 879, 128 N.J.Law 318. 

N.Y.—Beckwith v. City of Platts¬ 
burgh, 24 NY.S.2d 480, 261 App. 
Div. 854—^Voorhees v. Nassau 
County, 297 N.Y.S. 78. 251 App, 
Div. 902, affirmed 13 N.E.2d 775. 
277 N.Y. 573. 

]^.C.—Willis V. City of New Bern, 
132 S.E. 286, 191 N.C. 507. 

Ohio.—City of Cincinnati v. Robin¬ 
son, IS Ohio App. 145. 

Pa.—Dunlevy-Pranklin Co. v. Dona- 
telli, 99 Pa.Super. 285—Holm v. 
City of New Castle, 96 Pa.Super. 
226. 

Tex.—City of Houston v. Cundiff, 
Civ.App, 191 S.W.2d 133, refused 
no reversible error—Skelly Oil Co. 
V. Johnston, Civ App., 151 S.W.2d 
863, error refused. 

Wash.—Fritch v. King County, 102 
P.2d 249, 4 Wash.2d 87. 

42 C.J. p 867 note 38 [a]. 

(2) To support verdict or finding 
for defendant. 

Ind.—Clapham v. City of Hunting- 
ton, 32 N.E2d 118, 109 Ind.App. 
244. 

N.Y.—Kronenberg v. City of New 
York, 33 N.Y.S 2d 429, 263 App. 
Div. 1000, affirmed 45 N.E.2d 455, 
289 NY. 694—Tynan v. State, 291 
NY.S. 284, 249 App Div. 690. 

R.I.—Sherman v. Brown, 160 A. 867, 
52 R,I. 302. 

Evidence held iusuffleient 

(1) To support verdict or finding 
for plaintiff. 

La.—Arceneaux v. Louisiana High¬ 
way Commission, App., 12 So.2d 
733. 

N.Y.—Rechtweg v. City of New 
York, 23 N.Y.S.2d 282, 260 App. 
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Div. 940—Trabisco v. City of New 
York. IS N.Y.S 2d 641, 259 App. 
Div. 751. 

N.C—^Alberty v. City of Greensboro, 
14 S.E.2d 635, 219 N.C. 649. 

(2) To support verdict or finding 
for defendant. 

Ky.—Criswell v. City of Jackson, 77 
SW.2d 622, 257 Ky. 222. 

N.Y.—Schofer v. Davis & Stearns, 
25 N.Y.S.2d 10. 261 App Div. 881, 
followed in Gurry v. Davis & 
Stearns, 25 N.Y.S.2d 11. 261 App. 
Div. 881. 

48. N.Y-—Garner v. Town of East 
Greenbush, 233 N.Y.S. 533, 225 App. 
Div. 609. 

49. Ala.—City of Anniston v. Oliv¬ 
er, 185 So. 187, 28 AlaApp. 390. 

Kan.—Thummel v. Kansas State 
Highway Commission, 164 P.2d 
72, 160 Kan. 532. 

La.—^Arceneaux v. Louisiana High¬ 
way Commission, App., 12 So.2d 
733. 

50. Iowa.—^Harris v. Chicago, M., 
St. P. & P. R. Co., 278 N.W. 338, 
224 Iowa 1319. 

Expert’s testimony 

Evidence that rain froze on un¬ 
used steel trolley rails in greater 
degree than on contiguous brick and 
concrete pavement held insufficient 
to sustain verdicts against city in 
actions by motorists whose automo¬ 
bile struck pole after skidding over 
ice on rails, in view of expert's tes¬ 
timony that height of ridges of ice 
would depend on how rapidly water 
was splashed by passing vehicles, 
and on other uncertain factors.— 
Green v. City of Mechanicville, 199 
NE. 26, 269 N.Y. 117, 102 A.L.R. 673 

Evidence held sufficient 

(1) To support verdict or finding 
as to existence of dangerous or de¬ 
fective condition. 

Cal.—Rippe v. City of Los Angeles, 
123 P.2d 47, 50 Cal.App.2d 189— 
Ohran v. Yolo County, 104 P.2d 
700, 40 Cal.App.2d 298—Bigelow v 
City of Ontario, 99 P.2d 298, 37 
Cal.App.2d 198. 

Conn.—La Bella v. Town of Easton, 
21 A.2d 926, 128 Conn. 268—Bacon 
v. Town of Rocky Hill, 11 A. 2d 
399, 126 Conn. 402—Pendlebury v. 
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existence of negligence or breach of duty,®i as with I ous defect or obstruction,52 failure to guard an ex¬ 
respect to creation and maintenance of a danger- I 


City of Bristol, 172 A. 216, 118 
Conn. 2So. 

Ill.—Linneen v. City of Chicago, 34 
2Sr.E.2d 100, 310 Ill.App. 274. 

Kan.—Lawson v. Board of Com’rs of 
Sumner County, 61 P.2d 1365, 144 
Kan. 450. 

Mass.—^Doloian v. Town of Auburn, 
198 N.E. 247, 292 Mass. 2S3. 

Mo.—Plater v. W. C. Mullins Const. 
Co., 17 S.W.2d 658, 223 Mo.App. 
650. 

N.T.—^Dekowski v. Montgomery 
County, 34 ]Sr.T.S.2d 457, 263 App. 
Div. 697. 

N.C.—Pickett v. Carolina & K. W. 

By., 158 S.E. 398, 200 N.C. 750. 
Wash.—^Fritch v. King County, 102 
P.2d 249, 4 Wash.2d 87. 

(2) To warrant finding that j 
bridge as constructed and main¬ 
tained by defendant constituted nui¬ 
sance—City of Springfield v. Mc¬ 
Daniel, 186 NE. 741, 45 Ohio App. 
87. 

Evidence held Insufficient 

To establish existence of danger¬ 
ous or defective condition generally. 
Iowa.—Evans v. Muscatine Bridge 
Corporation, 293 N.W. 470, 228 

Iowa 811—^Harris v. Chicago. M., 
St. P. & P. R. Co., 278 N.W. 338, 
224 Iowa 1319. 

Kan.—^Elliott v. State Highway 
Commission, 28 P.2d 960, 138 Kan. 
738, 

N.J.—^Robinson v. Township of 
Ocean, 9 A.2d 300, 123 N.J.Law 525 
N.T.—^Natoli V. State, 33 N.T S.2d 
754, 263 App.Div, 1046—^Berges v. 
State, 280 N.Y.S. 835, 245 App.Div. 
792. 

N.C.—Brickhouse v. Town of Co¬ 
lumbia. 24 S.E.2d 257, 222 N.C 597. 

51. Ill—Ebert v. City of Chicago, 
58 NE.2d 198, 324 Ill.App. 315. 

S C.—Cooper v. South Carolina High¬ 
way Department, 190 S.E. 499, 183 
S.C. 155. 

43 C.J. p 867 note 39. 

Evidence held sufficient 

(1) To show negligence or breach 
of duty generally. 

U S.—Jackson County, S. D., v. Duf- 
ty, C.C.A.S.D., 147 F.2d 227. 

Cal.—Rippe V City of Los Angeles, 
123 P.2d 47, 50 CaI.App.2d 189— 
Bigelow V- City of Ontario, 99 P. 
2d 298, 37 Cal.App.2d 198. 

Conn.—Porpora v. City of New Hav¬ 
en, 187 A. 668, 132 Conn. 80. 

Ill.—Huyler v. City of Chicago, 62 
N.E.2d 574, 326 Ill.App. 555—Live 
Stock Nat. Bank of Chicago v. 
Richardson, 25 N.E.2d 613, 303 Ill. 
App. 445—Rather v. City of Chi¬ 
cago. 19 N.E.2d 451, 298 Ill.App. 
625—Muesig v. Harz, 283 Ill App. 
115—Budek v. City of Chicago, 279 I 
IlLApp. 410. I 


Kan.—Billings v. Aldridge, 3 P.2d 
639, 133 Kan. 769—Snyder v. 

Board of Com’rs of Pottawatomie 
County, 245 P. 162, 120 Kan. 659. 
La.—Kirk v. United Gas Public 
Service Co., 165 So. 735, annulled 
on other grounds 170 So. 1, 185 
La. 580. 

Mass.—^Adams v. Town of Bolton, 9 
NE.2d 562, 297 Mass. 459, 111 A. 
L.R. 856. 

Minn.—Ollgaard v. City of Marshall, 
294 N.W. 228, 208 Minn. 384—Hoff¬ 
man V. City of St. Paul, 245 N.W. 
373, 187 Minn. 320, 86 A.L.R. IDS 
—^Wicker v. North States Const. 
Co., 235 N.W. 630, 183 Minn. 79. 
Mo —Glader v. City of Richmond 
Heights. App., 121 S.W.2d 254— 
Grab v. Davis Const. Co., 109 S.W. 
2d 882, 233 Mo.App. 819. 

N.J.—Klingel v. Town of Bloomfield, 
25 A.2d 879, 128 N.J.Law 318— 
Doherty v. Romano, 135 A. 62, 4 
N.J.Misc. 940. 

N.Y.—^Williams v. Saratoga County, 
43 N.Y.S.2d 641, 266 App.Div. 431. 
affirmed 53 N.E.2d 244, 291 N.Y. 
782—Dekowski v. Montgomery 
County, 34 N.Y.S.2d 457, 263 App. 
Div. 697—Cheney v. Erie County, 
16 N.Y.S.2d 623, 258 App.Div. 932 
—Schill V, State, 14 N.Y.S 2d 721, 
258 App Div. 769—Jewett v. State, 
291 N.YS. 206, 249 App.Div. 673— 
Miller v. State, 247 N.YS. 399, 231 
App.Div. 363—Smith v. State, 262 
N.Y.S. 153, 146 Misc 336, affirmed 
265 N.Y.S. 981, 240 App.Div. 752 
—Timerson v. State, 260 N.Y.S. 
489, 145 Misc, 613. 

Ohio.—^Ach V. Howard, 197 NE. 793, 
50 Ohio App, 164. 

Pa.—Nelson v. Duquesne Light Co., 
12 A.2d 299, 338 Pa. 37, 128 A.L. 
R. 1257. 

S.C.—Mahon v. Spartanburg Coun¬ 
ty, 32 S.E.2d 368, 205 S.C. 441. 

Tex.—City of Houston v. Cundiff, 
Civ.App., 191 S.W.2d 133, refused 
no reversible error—Skelly Oil Co. 
V. Johnston, Civ.App., 151 S.W.2d 
863, error refused. 

Va,—City of Norfolk v. Hall, 9 S.E 
2d 356, 175 Va. 545. 

42 C.J. p 867 note 39 [a]. 

(2) To establish negligence in 
failing to repair rut in road.—Peek 
V. State, 244 N.YS. 543, 137 Misc. 
840. 

(3) To support finding that de¬ 
fendant was not negligent. 

Conn.—^Adley Express Co. v. City of 
New Haven, 29 A,2d 841, 129 Conn. 
560. 

Miss —Central Paving & Construc¬ 
tion Co. V. McCaskin, 184 So. 464, 
183 Miss. 814. 

N.J.—Onka v. Board of Chosen 
Freeholders of Middlesex County, 
13 A 2d 496, 125 N.J Law 6. 
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N.Y.—^Vroman v. State, 10 N.Y.S 2d' 
701, 256 App Div. 1032. followed 
in 10 NY.S2d 703, 256 App.Div 
1033, Rowley v. State, 10 N.Y.S 2d 
703, 256 App Div. 1033, and Sny¬ 
der V State. 10 N.Y.S 2d 703, 256 
App.Div. 1033, and affirmed Vro- 
man v State, 24 N.E.2d 975, 282 
N.Y. 535—Fohl v. Tuller Const. 
Co., 9 N.Y.S.2d 260, 256 App.Div. 
836. 

(4) To support finding that one 
working on road warned plaintiff 
motorists of danger from explosion 
of dynamite in highway.—Labor v. 
Carpenter, 148 A. 867, 102 Vt. 418, 
followed in Sheltra v. Carpenter, 
148 A. 869, 102 Vt 423. 

Evidence held insufficient 

(1) To establish defendant's neg¬ 
ligence generally. 

Ark—^Williams Bros. v. Brannon, 31 
S.W.2d 403, 182 Ark. 361. 

Ill.—Corcoran v. City of Chicago, 16 
N.E.2d 922, 296 Ill.App. 645, af¬ 
firmed 27 N.E.2d 451, 373 Ill. 567, 
appeal dismissed 61 S Ct. 45. 311 
U.S. 610, 85 L.Ed. 386, rehearing 
denied 61 S.Ct. 132, 311 US. 727, 
85 LEd. 473. 

Kan.—Elliott v. State Highway Com¬ 
mission, 28 P.2d 960, 138 Kan. 738. 
Ky.—Pfiester’s Adm'r v. Jones, 163 
S.W.2d 304, 291 Ky. 151—City of 
Louisville v. Redmon, 96 S.W. 2d 
866, 265 Ky. 300. 

Mass.—^Adams v. Town of Bolton, 

9 NE2d 562, 297 Mass. 459, 111 
A.LR. 856. 

Miss.—Central Paving & Construc¬ 
tion Co. V. McCaskin, 184 So. 464, 
183 Misc. 814. 

Mo—Clinkenbeard v. City of St. Jo¬ 
seph, 10 SW.2d 54, 321 Mo. 71, 61 
A.L.R 242. 

N.Y.—Rechtweg v. City of New 
York, 23 N.Y S.2d 282, 260 App.Div. 
940. 

Pa.—Hohman v. Sadsbury Tp., 31 A- 
2d 711, 347 Pa. 122. 

Tex.—City of Waco v. Criswell, Civ, 
App., 141 S.W.2d 1046. 

42 C J. p 867 note 39 [b]. 

(2) To support finding of absence 
of negligence,—Coe v. City of New 
York. 265 NY.S. 10, 238 App.Div. 
453. 

52. N.J —Lambert v. Emise, 199 A.. 

44, 120 NJ.Law 1G4. 

42 C J. p 867 note 39. 

Evidence held sufficleut 

(1) To establish negligence in 
causing smoke which would drift 
across the road and obscure vision. 
—Lambert v. Emise, 199 A. 44, 120- 
N J.Law 164. 

(2) To establish proper inference 
that agents, servants, and employees- 
of city made excavation which 
caused accident—City of Corpus- 
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cavation,®3 and failure to maintain lights, signals, or 
warnings at places of danger.54 
0 

The mere proof of the happening of an accident 
and of injury to plaintiff is not sufficient to show 
active wrongdoing on the part of defendant.55 Evi¬ 
dence of a small number of accidents at the place 
of the injury may be insufficient to show the exist¬ 
ence of a nuisance or to establish defendant’s neg¬ 
ligence,but evidence of numerous prior accidents 


at the place of injury has been held persuasive that 
a dangerous condition existed that might reasonably 
be expected to cause injuries similar to those sus¬ 
tained by plaintiff,57 and has been held to constitute 
“substantial evidence” to support a finding that a 
dangerous condition existed.^® The sufficiency of 
the evidence to establish particular matters has been 
adjudicated in respect of responsibility for the place 
of accident,59 the speed of a motor vehicle,®^ ade¬ 
quacy of brakes,®! the necessity of railings or barri- 


Christi v. Caddell, Tex.Civ.App., 98 
S.W.2d 372, error dismissed. 

(3) To sustain finding of negli¬ 
gence in maintenance of sewer in 
traveled portion of street and in not 
maintaining an iron grating over 
mouth thereof.—City of Waco v. 
Criswell, Tex.Civ.App., 168 S.W.2d 
272. 

Evidence held insuldclent 

(1) To establish that depression 
in street was caused by defendant 
contractors.—City of Mobile v. 
Reeves, Ala., 31 So.2d 688. 

(2) To show negligent placing of 
trolley pole, so as to make city lia¬ 
ble to injured automobile passenger 
for failing to abate nuisance.—Law- 
son V. City of New York, 215 N.Y.S. 
517, 216 App.Div. 537. 

(3) To support allegation that 
street obstruction was placed by 
agents of city acting within employ¬ 
ment.—City of Albany v. Black, 108 
So. 49, 214 Ala. 359. 

53. Mich.—Martin v. J. A. Mercier 
Co., 238 N.W. 181, 255 Mich. 687, 
78 A.L.R. 520. 

Evidence held sufficient 

To sustain finding of negligence 
in not properly guarding excavation- 
—Martin v. J. A. Mercier Co., supra. 

54. N.J.—Schorr v. Eastern Engi¬ 
neering Co., 155 A. 790, 9 N.J. 
Misc. 786. 

42 C.J. p 867 note 39. 

Evidence held to show negUgence 
Ind.—City of Indianapolis v. Willis, 
194 N.E. 343, 208 Ind. 607. 

Kan—Phillips v. City of Wichita, 
294 P. 911, 132 Kan. 102. 

Mich.—Maxson v. Bay County, 287 
N.W. 389, 290 Mich. 86. 

Mo.—Plater v. W. C. Mullins Const. 
Co., 17 S.W.2d 658, 223 Mo.App. 
650. 

N.J.—Schorr v. Eastern Engineer¬ 
ing Co., 155 A. 790, 9 N.J.Misc. 786. 
Tex.—P. C. Crane Co. v. Gosdin, 
Civ.App., 94 S.W.2d 221, followed 
in P. C. Crane Co. v. Bozarth, 94 
S.W.2d 223 and F. C. Crane Co. v. 
Williams, 94 S.W.2d 224. 

Va.—City of Richmond v. Best, 23 
S.E2d 224, 180 Va. 429. 

Wis.—Cummings v. Nelson, 250 N. 
W. 759, 213 Wis. 121. 

55. N.J. —^Robinson v. Township of 


Ocean, 9 A.2d 300, 123 N.J.Law 
525. 

56. N.Y.—^Lawson v. City of New 
York, 215 N.Y.S. 517, 216 App.Div. 
537. 

57- Tenn.—City of Nashville v. 
Brown, 157 S.W.2d 612, 25 Tenn. 
App. 340. 

58- Cal —Barker v. City of Los 
Angeles, 135 P.2d 573, 57 Cal.App. 
2d 742. 

58. Wash.—S Chinaman v. Skama¬ 
nia County, 162 P.2d 827, 23 Wash. 
2d 904. 

42 C.J. p 868 note 42. 

Frlma facie evidence 
Proof that street at point of acci¬ 
dent was paved and used by general 
traffic and streetcars was patrolled 
by city police officers, and had the 
customary green and red stop lights, 
was pnma facie evidence that the 
street was a “city street’* which city 
had duty to keep in repair.—Tap- 
scott V. City of Chicago, 22 N.E.2d 
774, 301 Ill.App. 322. 

Official records 

Where city defended action for 
death of motorist on ground that 
street where motorist’s automobile 
struck a depression was a state-aid 
highway and not within city’s con¬ 
trol, the proper manner for city to 
prove its defense was by the use 
of official records showing that man¬ 
agement and control of street had 
been ceded to state.—Live Stock Nat. 
Bank of Chicago v. Richardson, 25 N. 
B.2d 613, 303 Ill.App. 445. 

Evidence held sufficient 

(1) To show defendant’s respon¬ 
sibility for place of accident general¬ 
ly. 

Cal.—Shea v. City of San Bernar¬ 
dino, 62 P.2d 365, 7 Cal.2d 688. 

Ill.— Live Stock Nat. Bank of Chi¬ 
cago V. Richardson, 25 N.E.2cl 613, 
303 Ill.App. 445. 

Wash.—S Chinaman v. Skamania 
County, 162 P.2d 827, 23 Wash.2d 
904. 

42 C.J. p 868 note 42 [a]. 

(2) To establish that highway 
contractor erected and maintained 
detour barricade.—^Morgan Hill Pav¬ 
ing Co. v. Fonville, 130 So. 807, 222 
Ala. 120. 


(3) To show that lane constituted 
a highway by dedication, rendering 
city liable for injuries sustained 
when passenger was thrown from 
seat of automobile striking depres¬ 
sions in lane—^Kenneson v. City of 
Bridgeport, 33 A.2d 313, 130 Conn. 
298. 

(4) To show that paving contrac¬ 
tor owed no duty to maintain high¬ 
way at point where automobile ran 
into hole.—^Morgan-Hill Paving Co. 
V. Thomas, 134 So. 480, 223 Ala. 88. 

(5) To sustain finding that bridge 
was part of county highway sys¬ 
tem at time of accident—Jackson 
County, S. D., v. Dufty, C.C.A.S.D., 
147 P.2d 227. 

Evidence held insufficient 

To show that street or way where 
accident occurred was not under 
control of defendant.—Linneen v. 
City of Chicago, 34 N.E 2d 100, 310 
Ill.App. 274—^Koppert v. City of Chi¬ 
cago, 30 N.B.2d 760, 307 Ill.App. 141. 

eo. N.Y.—Warren v. State, 219 N.Y. 

S. 530, 219 App.Div. 124. 

42 C.J. p 868 notes 42 [c], 43. 

In actions by occupants of auto¬ 
mobile for injuries sustained when 
automobile ran into unguarded 
washout at night, occupants could 
not be held guilty of negligence in 
failing to object to speed at which 
automobile was driven, where evi¬ 
dence was insufficient to establish 
that driver was guilty of negligence 
with respect to speed.—Tande v. 
Vernon County, 276 N.W. 359, 226 
Wis. 602. 

High rate of speed 

In an action to recover damages 
sustained through the collision of 
an automobile with machinery 
standing in the street, evidence 
which shows that the car was con- 
sidereably damaged, together with 
photographs of the car taken after 
the collision, affords some proof 
that the car was being driven at a 
high rate of speed when it struck 
the machinery.—Jones v. Traver, 276 
Ill.App. 181. 

61. Vt.—^Bigelow v. St. Johnsbury, 

105 A. 34, 92 Vt. 423. 

42 C.J. p 868 note 44- 
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ers,62 and the giving of claim or notice of injury as 
required by law.^s 

Notice of defect or obstruction. It has been held 
that clear and definite proof is required to show ac¬ 
tual or constructive notice to defendant of the de¬ 
fect or obstruction causing the injury or damage.®^ 
Evidence that defendant's employee had repeatedly 
but ineffectively tried to repair a defect in a high¬ 
way has been held sufficient to establish that de¬ 
fendant had notice of the defect,65 but evidence that 
city police knew of the defective condition which 


caused the injury has been held insufficient to es¬ 
tablish notice to the city in the absence of testimony 
that officers were authorized to remedy the defect 
or that they communicated that information to 
someone charged with such duty.66 

Cause of injury or damage. Plaintiff must show 
by a preponderance of the evidence that the injury 
or damage was caused by a defect or obstruction in 
the highway or other public way for which defend¬ 
ant would be responsible,67 and the causal connec¬ 
tion between the accident and the negligence of de- 


62. Wash —Olson v. Kingr County, 

62 P2d 719, 188 Wash. 334. 

42 C.J. p 868 note 46. 

Svidciice held sufficient 

To support finding as to necessity 
of railing or barrier. 

Cal.—^Adams v. Southern Pac. Co, 

63 P.2d 121, 4 Cal.2d 731. 

Mass.—^Bond v. Billerica, 126 N.E. 

281, 235 Mass. 119. 

N.T.—Mason v. Town of Andes, 25 
N.T.S.2d 738. 261 App.Div. 354. 
affirmed 39 N.E.2d 262, 287 N.T. 
'617. 

Wash—Olson v. King County, 62 P. 

2d 719, 188 Wash. 334. 

Wis.—^Keller v. City of Port Wash¬ 
ington, 227 N.W. 284, 200 Wis. 87. 

63. Tenn—Jones v. City of Knox¬ 
ville, 108 SW.2d 882, 172 Tenn. 1. 

Evidence held sufficient 
Cal.—^Lowe V. City of San Diego, 47 
P.2d 1083, 8 Cal.App.2d 440. 
Conn,—^La Bella v. Town of Easton, 
21 A.2d 926, 128 Conn. 268 
Tenn.—Jones v. City of Knoxville, 
108 S.W.2d 882, 172 Tenn. 1. 

04. Conn.—^Palkowski v. MacDon¬ 
ald, 164 A, 650, 116 Conn. 241. 
Notice of usage of road 
Evidence that new road had been 
used by general public before acci¬ 
dent was evidence of notice to com¬ 
pany that travelers might be expect¬ 
ed thez'e unless efficiently debarred. 
—Savoie V. Littleton Const. Co., N. 
H., 57 A.2d 772. 

Evideuce held sufficient 

(1) To show actual or construc¬ 
tive notice of defect or obstruction 
generally. 

Cal.—Maddern v. City and County 
of San Francisco, 169 P.2d 425, 74 
Cal.App.2d 742—Silva v. Fresno 
County. 146 P.2d 520, 63 Cal.App. 
2d 253—^Rippe v. City of Los An¬ 
geles, 123 P.3d 47, 50 Cal.App.2d 
189—Ohran v Yolo County, 104 P. 
2d 700, 40 Cal.App.2d 298—Bige¬ 
low V. City of Ontario, 99 P.2d 298, 
37 Cal.App.2d 198—Lowe v. City 
of San Diego, 47 P.2d 1083, 8 Cal. 
App 2d 440. 

Conn.—Pendlebury v. City of Bris¬ 
tol, 172 A 216, 118 Conn. 285 
Kan.—Lawson v. Board of Com’rs of 
Sumner County, 61 P.2d 1365, 144 I 


Kan. 450—Cheney v. State High¬ 
way Commission, 45 P.2d 864, 142 
Kan. 149—Mowrer v. Osage Tp., 10 
P.2d 906, 135 Kan. 278=—May v. 
Board of Com’rs of Sherman 
County, 246 P. 505, 121 Kan. 211. 
La.—Marshall v. City of Baton 
Rouge. App., 32 So.2d 469. 

Mass.—^Adams v. Town of Bolton, 
9 N.E.2d 562. 297 Mass. 459, 111 
A.L.R. 856. 

N.Y.—Williams v. Saratoga County, 
43 N.T.S.2d 641, 266 App.Div. 431, 
affirmed 53 N.E.2d 244, 291 N.Y. 
782—Beckwith v. City of Platts¬ 
burgh, 24 NT.S.2d 480, 261 App. 
Div. 854—Le Boeuf v. State, 7 N 
Y.S.2d 621, 169 Misc. 372, affirmed 
12 N.T.S2d 640, 256 App.Div. 798, 
affirmed 23 N.E.2d 550, 281 N.Y. 
737. 

N.C.—^Pickett v. Carolina & N. W. 

Ry., 158 S.E. 398, 200 NC. 750. 
Pa.—Fritzky v. City of Pittsburgh, 
16 A.2d 422, 340 Pa. 217. 

(2) To show absence of notice.— 
Falkowski v. MacDonald, 164 A. 650, 
116 Conn. 241. 

(3) To sustain finding that hole 
two feet long and four inches deep, 
of character easily observable by 
reasonable inspection, had existed in 
highway from four to six weeks.— 
Pendlebury v. City of Bristol, 172 A. 
216. 118 Conn. 285. 

Evidence held inszifficient 

(1) To show notice of dangerous 
or defective condition generally. 
Cal.—Eeckley v. Vezu. 73 P.2d 296, 
23 Cal,App.2d 371. 

Conn.—Pape v. Cox, 28 A.2d 10, 129 
Conn. 256. 

Ga.—City of Barnesville v. Sapping- 
ton, 197 S.E. 342, 58 Ga.App. 24. 
Kan—Kinzie v. New Gottland Tp., 
107 P.2d 707, 152 Kan. 725. 

Ky.—^IMiller’s Adm’r v. City of Pine- 
ville, 126 S.W.2d 844, 277 Ky. 390. 
Minn.—Baker v. City of South St. 

Paul, 270 N.W. 154, 198 Minn. 437. 
Mo.—Clinkenbeard v. City of St. 
Joseph, 10 S.W.2d 54, 321 Mo 7l’ 
61 AL.R. 242. 

N.Y.—^Denby v. State, 262 N.T.S. 
333, 146 Misc. 420. 

Ohio—^Noale v. Village of Tall- 
madge, App., 35 N.E.2d 158. 

(2) To show that highway com- 
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missioner’s superintendent saw de¬ 
pression causing accident on certain 
date—Falkowski v. MacDonald, 164 
A. 650, 116 Conn. 241. 

05. Kan.—Collins v. Kansas State- 
Highway Commission, 27 P.2d 216 
138 Kan. 629. 

66. Tex.—City of Wichita Falls v 
Geyer, Civ.App., 170 SW.2d 615, 
error refused. 

67. D.C.—Collins v. District of Co¬ 
lumbia, 48 F.2d 1012, 60 App D C 
100 . 

La.—Marshall v. City of Baton 
Rouge, App., 32 So.2d 469. 

S.C.—Cooper v. South Carolina High¬ 
way Department, 190 S.E. 499 183 
S.C. 1C5. 

42 C.J. p 868 note 41. 

Additional proof 

In action for death of motorist 
fatally injured when he attempted to 
drive automobile between concrete 
mixer and curb and sideswiped 
metal operator’s platform which 
projected from sides of mixer, po¬ 
lice officer’s testimony, that while 
assisting motorist from automobile 
the motorist asked what he had 
struck and on being told that it was 
a concrete mixer replied “No, I 
passed that,” furnished additional 
proof that inadequate lighting of 
projection was proximate cause of 
accident.—Rowland v. Canuso, 196 
A. 823, 329 Pa. 72 
Evidence held sufficient 

(1) To establish motorist’s negli¬ 
gence, rather than that of defend¬ 
ant, as proximate cause of accident. 
Cal.—Beckley v. Vezu, 73 P.2d 296, 

23 Cal.App.2d 371. 

—^Rafferty v. State, 24 N.Y.S.2d 
689, 261 App.Div. SO—^Marttas v. 
State. 232 N.T.S. 192, 133 Misc. 
326. 

Ohio—City of Cincinnati v. Metze, 
178 N E. 222, 40 Ohio App. 110. 
Pa.—Basel v. City of Pittsburgh, 39- 
A.2d 582, 350 Pa. 545—Stone v. 
City of Philadelphia, 153 A. 550, 
302 Pa. 340. 

(2) To show that defendant’s neg¬ 
ligence or breach of duty was the 
proximate cause of damage or in¬ 
jury to plaintiff. 



60 C.J.S. 


MOTOR VEHICLES 


§ 225 


fendant must not be left to mere conjecture or sup- 
position.68 The presumption prevailing in some 
jurisdictions that plaintiff used due care, in the ab¬ 
sence of evidence to the contrary, does not estab¬ 
lish defendant's negligence as the proximate cause 
of the injury, since the presumption goes only to the 
question of plaintiff's freedom from contributory 
negligence, and may not be used to supply the need 
of proof of a causal connection between defendant's 
negligence and the injury to plaintiff.69 

The fact that the injury was the proximate result 
of defendant's negligence, however, may be estab¬ 
lished by circumstantial evidence in the same way 
that any other fact may be so proved.'^o Causal 


connection need not be shown by direct evidence, 
but may be reasonably inferable from established 
circumstances, if the circumstances are of such a 
nature and so related that the reasonable conclusion 
to be drawn therefrom is the theory sought to be es- 
tablished.'^i Evidence of numerous prior accidents 
at the place of injury has been held to constitute 
substantial evidence to support a finding that the 
dangerous condition which existed was the proxi¬ 
mate cause of the injuryJ^ 

Contributory negligence. Contributory negli¬ 
gence, or the absence thereof, where material to a 
cause of action or defense, must be established by a 
preponderance of the evidence,and may not be 


U.S.—Jackson County, S. D.. v. 

Dufty, C C.A S.D., 147 F.2d 227. 

Conn—La Bella v. Town of Easton, 
21 A.2d 926, 128 Conn. 268. 

Ill.—Huyler v. City of Chicago, 62 
']Sr.E2d 574, 326 Ill.App. 555—Rath¬ 
er V. City of Chicago, 19 N.E.2d 
451, 298 Ill.App. 625—Budek v. 

City of Chicago, 279 Ill.App. 410. 
N.T.—Karl v. State, 18 N.E 2d 852, 
279 N-Y. 555, motion granted 20 N. 
E.2d 22, 280 NY. 574—Dekowski v. 
Montgomery County, 34 N.y,S.2d 
457, 263 App Div. 697—^Kirchner v 
State, 228 N.T.S. 718, 223 App.Div. 

543. 

Tex.—City of Houston v. Cundiff, 
Civ.App., 191 S.W‘,2d 133, refused 
no reversible error—City of Waco 
V. Criswell, Civ.App., 168 S.W.2d 
2-72—Skelly Oil Co v. Johnston. 
Civ.App., 151 S.W.2d 863, error 
refused—Brown & Root v. Dun¬ 
can, Civ App., 40 S W.2d 244. 

42 C.J. p 868 note 41 [a] (4). 

(3) To show that the defect or 
obstruction caused the accident 
which resulted in injury or damage 
to plaintiff. 

Cal.—Churchman v. Sonoma Coun¬ 
ty, 140 P.2d 81, 59 Cal.App.2d 801 
—Rippe V. City of Los Angeles, 
123 P.2d 47, 50 Cal.App.2d 189— 
Bigelow V City of Ontario, 99 P.2d 
298. 37 Cal.App.2d 198. 

Conn.—La Bella v. Town of Easton, 
21 A.2d 926, 128 Conn. 368—Al¬ 
bright v. MacDonald, 183 A. 389, 
121 Conn. 88—Pondlebury v. City 
of Bristol, 172 A. 216, 118 Conn. 
285. 

Kan—^Williams v. Kansas State 
Highway Commission, 8 P.2d 946, 
134 Kan. 810. 

Mo-—Clark v. Atchison & Eastern 
Bridge Co., 24 S.W.2d 143, 324 Mo. 

544. 

N.Y.—Mason v. Town of Andes, 25 
N.Y.S.2d 738, 261 App.Div. 354. af¬ 
firmed 39 N.E.2d 262, 287 N.Y. 617 
—Le Boeuf v. State, 7 N.T.S.2d 
621, 169 Misc. 372, affirmed 12 N 
Y.S.2d 640, 256 App.Div. 798, af¬ 
firmed 23 N.E.2d 550, 281 N.Y. 737 


—Worden v. State, 236 N.T.S. 505, 
134 Misc. 848, affirmed 239 N.Y.S. 
769, 228 App.Div- 739. 

Wash.—Locke v. Pacific Telephone & 
Telegraph Co., 33 P.2d 1077, 178 
Wash. 47. 

42 C.J. p 868 note 41 [a]- 

(4) To show that motorist col¬ 
lided with unlighted tar kettle near 
shoulder of macadamized road when 
he turned out to avoid approaching 
car.—Smith v. State. 262 N.Y.S. 153 
146 Misc. 336, affirmed 265 N.T.S. 
981, 240 App.Div. 752. 

(5) To support finding that defect 
or obstruction did not cause the in¬ 
jury or damage. 

Kan.—Farnsworth v. Township of 
Delaware, 51 P.2d 59, 142 Kan 503. 
N.T.—Sturman v. State, 279 N.T.S. 
787, 244 App.Div. 865, affirmed 200 
NE, 29, 269 N.T, 627, reargument 
denied 2 N.E.2d 688, 271 N.T. 547. 

(6) To sustain finding that rail 
would have prevented accident.—^Vi¬ 
dal V. Town of Errol, 162 A. 232, 86 
NH. 1. 

liVidoii.ee held insufficient 

(1) To establish that defect or 
obstruction caused the accident. 

La.—Arceneaux v. Louisiana High¬ 
way Commission, App., 12 So,2d 
733. 

Mich—Marek v. City of Alpena, 242 
NW. 793, 258 Mich. 637, affirmed 
246 N.W. 171, 261 Mich. 154. 

N.T.—Krom v. State, 18 N.T.S.2d 1, 
259 App Div. 758. 

Wis.—Lansing v. John Strange Pa¬ 
per Co., 278 N.W. 857, 227 Wis. 439. 

(2) To show, in action for injuries 
when automobile skidded through 
railing, that maintenance of stand¬ 
ard railing would have probably 
saved serious consequences. 

N.H.—Cozzi V. Hooksett, 153 A. 317, 

84 N.H. 530, affirmed 155 A. 41, 
84 N.H. 530. 

N.T.—earner v. Town of East 
Greenbush, 233 NY.S. 533, 225 

App.Div. 609—^Donnelly v. State, 
228 N.Y.S. 579, 131 Misc. 909. 
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68. D.C.—Collins v. District of Co¬ 
lumbia, 48 P.2d 1012, 60 App.D.C. 
100 . 

69. Wash.—Overton v. 'Wenatchee 
Beebe Orchard Co., 183 P.2d 473, 
28 Wash.2d 377, 173 A.L.R. 616. 

70. Cal.—Alameda County v. Ties- 
lau, 186 P. 398, 44 Cal App. 332. 

42 C.J. p 868 note 47. 

Oveiliiiruiug of veliicle 

Pact that motorist’s automobile 
was found overturned some twenty 
five or thirty five feet beyond hole in 
highway was not sufficient circum¬ 
stantial evidence that automobile 
overturned as result of hole to sus¬ 
tain recovery for motorist against 
highway commission for injuries re¬ 
ceived in automobile accident.—^Ar- 
ceneaux v. Louisiana Highway Com¬ 
mission, La.App., 12 So 2d 733. 

71. ,Kan.—Thummel v. Kansas State 
Highway Commission, 164 P.2d 72„ 
160 Kan. 532. 

72. Cal.—Barker v. City of Los 
Angeles, 135 P.2d 573, 57 Cal.App- 
2d 742. 

73. S.C.—Cooper v. South Carolina 
Highway Department, 190 S.E. 499,, 
183 S.C. 155. 

Excessive speed 

Although injury was not within 
statute regulating speed of motor 
vehicles, disregard of statutory duty 
may be material fact in determining 
whether plaintiff was contributorily 
negligent.—Axelson v. Jardine, 223 
N.W. 32. 57 N.D. 524. 

Qualifications of driver 
Conclusion as to qualifications of 
automobile driver based on conduct 
at time of accident could not be 
used to charge passenger with neg¬ 
ligence.—Roberts v. Town of Lisbon, 
149 A. 508, 84 N.H. 266. 

Evidence held sufficient 

(1) To show contributory negli¬ 
gence of motorist 

□".S.—Shell Oil Go. v. Slade. C.C.A. 
Miss, 133 P.2d 518, certiorari de¬ 
nied 64 S.Ct. 75, 320 U.S. 772, 83 
L.Ed. 462. 
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based on mere surmise or general theories of neg- tute sufficient proof.A motorist’s contributory 
ligence,'^^ but circumstantial evidence may consti- negligence in bar of recovery may be shown by his 


Conn.—Roth v. Macdonald, 200 A. 
725, 124 Conn. 461. 

Ill —Jones V. Traver, 275 Ill.App 
181. 

Iowa.—Evans v. Muscatine Bridge 
Corporation, 293 N.W. 470, 228 

Iowa 811. 

Kan—^Knox v. Board of Com'rs of 
Stevens County, 276 P. 84, 128 
Kan. 22. 

Me.—Rogers v. Forgione & Romano 
Co., 138 A, 553, 126 Me. 354. 

Miss.—^Central Paving & Construc¬ 
tion Co V. McCaskin, 184 So. 464, 
183 Miss, 814—Graves v. Johnson, 
176 So. 256, 179 Miss. 465, fol¬ 
lowed in Graves v. Hamilton, 177 
oo. 360. 

Mo—Baranovic v. C. A. Moreno Co., 
714 S.\V.2d 1043, 342 Mo. 322— 
Sirounian v. Terminal R. Ass*n 
of St. Louis, 160 S.W.2d 451, 236 
Mo.App. 938. 

N.Y.—Nicholson v. City of New 
York, $7 NT.S.2d 156, 271 App. 
Div. 899, affirmed 74 N.E.2d 477, 

297 NY. 5'48—Rafterty v. State, 24 
N.Y.S.2d 689, 261 App.Div. 80— 
O’Shaunecy v. Niagara County, 7 
N.YS.2d 42, 255 App.Div. 827— 
Peek v. State. 244 N.T.S. 543, 137 
Misc. 840. 

Ohio.—^Karle v. Cincinnati St. Ry. 
Co., 43 N.E.2d 762, 69 Ohio App. 
327. 

S.C,—Bunton v. South Carolina State 
Highway Department, 196 S.E. 188, 
186 S.C. 463—Cooper v. South 
Carolina Highway Department, 
190 S.E. 499, 183 S.C. 155, 

42 C.J. p 867 note 40 [a] (l)-(6). 

(2) To show due care by plaintiff 

or freedom from contributory negli¬ 
gence. 

Cal.—Churchman v. Sonoma County, 
140 P.2d 81, 59 Cal.App.2d 801— 
Rippe V. City of Los Angeles, 123 
P.2d 47, 50 Cal.App.2d 189. 

Conn.—Rusch v Cox, 31 A.2d 457, 
130 Conn. 26—^La Bella v. Town of 
Easton, 21 A2d 926, 128 Conn. 
268—Albright v. MacDonald, 183 
A. 389, 121 Conn. 88—Pendlebury 
V. City of Bristol, 172 A. 216, 118 
Conn. 285. 

Til.—Huyler v. City of Chicago. 62 
N.E.2d 574, 326 Ill.App. 555— 

Linneen v. City of Chicago, 34 N- 
E.2d 100, 310 Ill.App. 274—Rather 
v. City of Chicago, 19 N.E.2d 451, 

298 Ill.App. 625—Budek v. City 
of Chicago, 279 Ill.App. 410. 

Ind.—Town of Remington v. Hesler, 
41 N.E.2d 657, 111 Ind.App. 404— 
Union City v. Fisher, 173 N.E. 330, 
91 Ind.App. 672. 

Kan.—^Neiswender v. Board of 
Com’rs of Shawnee County, 113 
P.2d 115, 153 Kan. 634, opinion 
supplemented 120 P.2d 218, 154 
Kan. 588. 


La.—Kirk v. United Gas Public 
Service Co., 170 So. 1, 185 La. 580. 
Mich.—Martin v. J. A. Mercier Co, 
238 N.W. 181, 255 Mich. 587, 78 A. 
L.R. 520. 

Minn—Ollgaard v. City of Marshall, 
294 N.W. 228. 208 Minn. 384. 

N.J.—Schorr v. Eastern Engineering 
Co.. 155 A. 790, 9 NJ.Misc. 786— 
Doherty v. Romano, 135 A. 62, 4 
N.J.Misc. 940. 

N.Y.—Karl v. State, 18 N.E.2d 852, 
279 N.Y. 555, reversing 7 N.Y.S.2d 
131, 255 App.Div. 825 and 7 N.Y.S. 
2d 132, 255 App.Div. 825, motion 
granted 20 N.E.2d 22, 280 N.Y. 574 
—Jewett v. State, 291 N.Y.S. 206, 
249 App.Div. 673. 

Pa.—Riley v. City of Philadelphia, 
C A.2d 117, 333 Pa. 533. 

Wash.—Olson v. King County, 62 P. 

2d 719. 188 Wash. 334. 

42 C.J. p 867 note 40 [a] (7), (S). 

(3) To show exercise of due care 
by driver, in suit by passenger. 
Ill.—^Budek v. City of Chicago. 279 

Ill.App. 410. 

Ind.—City of Indianapolis v. Willis, 
194 N.E. 343, 208 Ind. 607. 

(4) To show want of due care by 
occupant of vehicle driven by an¬ 
other. 

Ill.—Reed v. Alton Water Co., 22 N. 

E.2d 395, 301 Ill.App. 219. 

Ohio.—Black v. City of Berea, 32 
N.E.2d 1, 137 Ohio St. 611, 132 A. 
L.R. 1391. 

(5) To show driver’s negligence 
in suit by passenger.—Sturman v. 
State, 279 N.Y.S. 787, 244 App.Div. 
865, affirmed 200 N.E. 29, 269 N.Y. 
627, reargument denied 2 N.E.2d 688, 
271 N.Y. 547. 

(6) To show that motorist knew 
or ought to have known that road 
was under construction —Graves v. 
Johnson, 176 So. 266, 179 Miss. 465, 
followed in Graves v. Hamilton, 177 
So. 360. 

(7) To show that occupant of 
automobile was not contributorily 
negligent.—Cheney v. Erie County, 
16 N.Y.S 2d 623, 258 App.Div. 932. 

(8) To sustain finding that driver 
was Intoxicated at time of accident, 
with respect to whether occupant 
was exercising due care for her own 
safety,—Reed v, Alton Water Co., 
22 N.E.2d 395, 301 IlLApp. 219. 

(9) To sustain finding that neither 
guest nor driver was intoxicated at 
time of accident.—City of Las Ve¬ 
gas v. Schultz, 83 P.2d 1040, 69 Nev. 
1 . 

(10) To justify inference that mo¬ 
torist had a license entitling her to 
drive an automobile belonging to her 
parent at time of accident, and hence 
was not a trespasser on highway.— 
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Scheibe v. Town of Lincoln, 271 N. 
W. 43, 223 Wis. 417. 

Evideuco held insufficient 

(1) To prove that motorist was 
sober.—Clinton v. City of West Mon¬ 
roe, La.App., 187 So. 561, followed 
in Willis V. City of West Monroe, 
187 So. 829, Madden v. City of West 
Monroe, 187 So 829 and Perritt v. 
City of West Monroe, 187 So. 830. 

(2) To show due care or want of 
contributory negligence. 

N.Y.—^Rechtweg v. City of New 
York, 23 N.Y S 2d 282, 260 App. 
Div. 940—Walheim v. City of Ba¬ 
tavia, 12 N.Y.S.2d 228, 257 App. 
Div. 904. 

Ohio.—Ach V. Howard, 197 N.E. 793, 
50 Ohio App. 164. 

(3) To show motorist’s contribu¬ 
tory negligence. 

Cal.—^^Vdams v. Southern Pac. Co , 5 3 
P.2d 121, 4 Cal.2d 731. 

Ill.—Rohwedder v. City of Chicage, 
53 N.E.2d 496, 322 Ill.App. 700. 
La—Matlock v. State, App., 4 So. 
2d 90. 

Miss.—Graves v. Hamilton, 184 So. 
56, 184 Miss. 239. 

Nev.—City of Las Vegas v. Schultz, 
83 P.2d 1040, 59 Nev. 1. 

Tex —Skelly Oil Co. v. Johnston, 
Civ.App., 151 S.W.2d 863, error re¬ 
fused. 

Wis.—^Witkowski v. City of Mena- 
sha, 7 N.W 2d 612, 242 Wis. 151 
—Tande v. Vernon County, 276 N. 
W. 359, 226 Wis. 602. 

42 C.J. p 867 note 40 [b]. 

(4) To show that passenger knew 
driver was unlicensed.—Vidal v. 
Town of Errol, 162 A. 232, 86 N.H. 
1 . 

(5) To support finding that guest 
in automobile assumed risk of driv¬ 
er’s failure to exercise ordinary care 
to maintain proper lookout.—Cum¬ 
mings v. Nelson, 250 N.W. 759, 213 
Wis. 121. 

(6) To support finding that guest 
in automobile was contributorily 
negligent in failing to protest speed. 
—Cummings v. Nelson, 250 N.W. 
759, 213 Wis. 121. 

74, N.Y.—Garner v. Town of East 

Greenbush, 233 N.Y.S. 533, 225 

App.Div. 609. 

75, S.C.—Mahon v. Spartanburg 
County, 32 S.E 2d 368, 205 S.C. 441. 

Statutory recLuiremeut 
Where plaintiff’s decedent was 
killed when bridge collapsed under 
his truck at night, and there were 
no eye-witnesses, and plaintiff estab¬ 
lished a prima facie case of negli¬ 
gence against county, circumstantial 
evidence could be relied on to satis¬ 
fy statutory requirement that plain¬ 
tiff introduce testimony from which 
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own evidenced® The fact that plaintiff’s car skid¬ 
ded on an icy pavement does not conclusively prove 
that he was negligent,'^and the absence of evidence 
as to reasonable care by an automobile passenger 
immediately before the accident does not of itself 
justify a finding of negligence.'?* 

§ 226. Trial 

General rules as to the course and conduct of trials 
apply iti action for injuries from defects or obstructions 
in highways. 

The rules governing the course and conduct of 
trials in civil actions generally apply in actions for 
injuries from defects or obstructions in the high¬ 
way.'^® For example, argument by plaintiff^s coun¬ 
sel that the facts were all one way, that plaintiff 
drove just as counsel or one of the jurors would 
drive, is not objectionable as testimony by counsel, 
but was merely asking the jury to find that such 
was the only conclusion from the evidence.^^ 
Where the filing of a claim of injury is regarded as 
a condition precedent to action, objection that it has 
not been so filed if taken by demurrer or ore tenus, 
and then by motion for nonsuit, motion for a di¬ 
rected verdict and for judgment is timely.^^ 


§ 227- - Questions for Jury 

a. In general 

b. Negligence or breach of duty 

c. Proximate cause 

d. Contributory negligence 

a. In General 

Where, in an action to recover for Injuries resulting 
from defects or obstructions in public ways, the evidence 
Is conflicting or different inferences may reasonably be 
drawn from the facts shown, the issue is for the jury or 
other trier of the facts. 

In conformity with the rules applicable in civil 
actions generally, discussed in the C.J.S. title Trial 
§§ 203-224, also 64 C.J. p 296 note 48-p 371 note 99, 
where, in an action to recover for injuries to auto¬ 
mobiles or occupants resulting from defects or ob¬ 
structions in public ways, the evidence is conflict¬ 
ing or different inferences may reasonably be drawn 
from the facts shown, the issue is for the jury or 
other trier of the facts hut where the facts are 
such that only one conclusion can be drawn by rea¬ 
sonable minds, or the evidence is so insufficient that 
a finding thereon would not be sustained, the ques¬ 
tion becomes one of law for the court.Thus it is 


a reasonable Inference could be 
drawn that decedent did not bring 
about his death by his own act or 
negligently contribute to his fatal 
injury.—Mahon v. Spartanburg 
County, supra. 

70, Ind.—Michigan City v. Rudolph, 
12 N.E2d 970, 104 Ind.App. 643. 

77. Pa.—McCracken v. Curwens- 
ville Borough, 163 A. 217, 309 Pa 
98, 86 A.L.R, 1379. 

78. N.H.—Roberts v. Town of Lis¬ 
bon, 149 A. 508, 84 N.H. 266. 

79. N.H.—Goodwin v. Concord, 111 
A. 304, 79 N.H. 401. 

80. N.H.—Goodwin v. Concord, su¬ 
pra. 

81. Wis.—Stone v. Langlade, 193 N. 
W. 980, 181 Wis. 104. 

82. Neb—Boomer v. Lancaster 
County, 212 NW. 613, 115 Neb. 295. 

N.T.—Trabisco v. City of New York, 
21 NE2d 615, 280 N.T. 776. 

Ohio.—^Neale v. Village of Tallmadge, 
App., 35 N.E.2d 158. 

Questions held for jury 

(1) Whether automobile was being 
driven upon wrong side of way.— 
Whitlatch v. Iowa Falls, 201 N.W. 83, 
199 Iowa 73. 

(2) Whether light was such as to 
affect driver's vision, amount of light 
at time of accident, and distance at 
which quarry opening could be seen. 
—Jewell V. Rogers Tp., 175 N.W. 151, 
208 Mich. 318. 


(3) Whether motor vehicle was in 
fact under control of pers'on whose 
license number it bears.—Holland v. 
Boston, 100 N.E. 1009, 213 Mass. 560. 

(4) Whether ten-ton load is rea¬ 
sonable one to require bridge to sus¬ 
tain it.—Smith V. Howard, 105 A. 649, 
42 R,I. 126. 

(5) Whether vehicle was being 
driven without proper lights 

Conn.—Baldwin v. Norwalk, 112 A. 
660, 96 Conn. 1. 

Iowa.—^Whitlatch v. Iowa Falls, 201 
N.W. 83, 199 Iowa 73. 

(6) If defendant introduces evi¬ 
dence that automobile was duly reg¬ 
istered by former owner, that this 
registration had expired about three 
months before accident, and that car 
still bore number of old registration, 
and plaintiffs, of whom one is owner, 
put in no evidence of any later regis¬ 
tration, it could not be said as matter 
of law that evidence of defendant 
may not be found by jury to be suffi¬ 
cient to sustain burden of proof on 
this issue.—Feeley v. Melrose, 91 N. 
E. 306, 205 Mass. 329, 137 Am.S.R. 
445, 27 L.RA.,N.S., 1156. 

83. Miss.—Holmes v. T. M. Strider 
& Co., 189 So. 518, 186 Miss. 380, 
123 AL.R. 1190—Central Paving & 
Construction Co. v. McCaskin, 184 
So. 464, 183 Miss. 814. 

Okl.—Guthrie v. Brown. 265 P. 113, 
130 Okl. 87. 

Pa.—Branch Storage Co. v. Bucks 
County, 101 Pa.Super. 30—^White v. 
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Oswald Werner & Sons Co., Com. 

PI, 88 Pittsb.Leg.J. 199. 

Semnrrcr to evidence 

In action against city for death of 
plaintiff’s husband who was killed 
when automobile in which he was 
riding ran off the highway onto a 
trail leading to canal controlled by 
the city and fell into pit on embank¬ 
ment of canal, when the driver at¬ 
tempted to back it onto highway, 
city's demurrer to plaintiff’s evidence 
was properly sustained.—Carson v. 
City of Wichita, 80 P.2d 1114, 148 
Kan. 215. 

To justify peremptory charge for 
city, sued for injuries to occupant of 
automobile striking sheep running 
across park driveway, evidence must 
show, as matter of law, that appear¬ 
ance of dog frightened sheep, as 
claimed by herder, and was sole 
proximate cause of accident.—City of 
Waco V Branch, Tex Civ.App., 8 S. 
W.2d 271, error refused. 

Evidence held to warrant nonsuit 

(1) In general.—Yocum v. Town 
of Bloomsburg, 137 A. 668, 289 Pa. 
512. 

(2) Motorist injured by driving 
automobile into branch which had 
washed away bridge within several 
hours of accident held properly non¬ 
suited under evidence which failed 
to show city had notice of washout 
or of alleged defects in bridge and 
failed to show city had constructed 
bridge or that bridge was in city.— 
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usually for the jury to determine issues with respect 
to defendant’s responsibility for the street or high¬ 
way where the accident occurred,^4 the location of 
the defect or obstruction,85 whether a street or 
highvv^ay had been opened for public travcl,86 wheth¬ 
er it should reasonably have been anticipated that 
a highway would be used for travel,8^ the nature 
of the defect or obstruction,88 and whether a city, 
in locating and constructing a sewer which caused 
the accident, was exercising a governmental func- 
tion.89 Ho^vever, the evidence may be such as to 
preclude submission to the jury of issues with re¬ 
spect to the weight of a vehicle^o and the place of 
occurrence of the accident.^! 

Notice of injury. It is a question for determina¬ 
tion by the court whether notice given by the in¬ 
jured party, in accordance with the requirement 
discussed supra § 215, fails entirely to comply with 
the statute as to general description of the injury, 
its cause, and time of its occurrence but, where 

the evidence as to compliance with the statute is 
conflicting, it is for the jury to determine whether 


the notice adequately described the place and cause 

of injury.83 

b. Negligence or Breach of Duty 

(1) In general 

(2) Precautions against injury 
(1) In General 

The question of negligence or breach of duty In con¬ 
nection with damage or injuries to automobiles or occu¬ 
pants resulting from defects or obstructions in public 
ways is usually one for the jury or other trier of the facts, 
where the evidence is conflicting or different inferences 
may reasonably be drawn from the facts shown. 

Generally, the question of negligence or breach of 
duty in connection with damage or injuries to auto¬ 
mobiles or occupants resulting from defects or ob¬ 
structions in public ways is one for the jury or oth¬ 
er trier of the facts, where the evidence is conflict¬ 
ing or different inferences may reasonably be drawn 
from the facts shown.94 Under the facts and cir¬ 
cumstances of particular cases, it has been held for 
the jury to determine whether or not there has been 
negligence generally by public or highway authori- 
tics,95 or by persons causing or responsible for the 


Benecke v. City of La Grange, 169 
S.E. 63, 46 GaApp. 723, followed in 
Cliett V. City of La Grange, 169 S.E. 
63, 46 Ga.App. 725. 

B4. Ala—City of Anniston v. Oliv¬ 
er, 1S5 So. 187, 28 Ala.App. 390. 
N.Y.—Isaac v. Town of Queensbury, 
278 ISTY.S. 496, 244 App.Div. 14. 
Tenn.—Trigg v. H. K. Ferguson Co., 
App, 209 S.W2d 525. 

1l6Ized (inestiozi 

In action against county for motor¬ 
ist’s death resulting from defective 
condition of road bridge, whether 
bridge was part of county highway 
system was a mixed question of fact 
and law—Jackson County, S. E., v. 
Dufty, C.C.A.S.D., 147 P.2d 227. 

Bridge within town limits 
Whether town was liable for mo¬ 
torist’s death on bridge over railroad, 
within town’s limits, because of de¬ 
fective street, held for jury, even 
though state highway commission 
took over street,—Pickett v. Carolina 
& N. W. Ry., 158 S.E. 398, 200 N.C. 
750. 

S5. Pa.—^Willetts v. Butler Tp., 15 
A.2d 392, 141 Pa.Super. 394. 

42 C-J. p 869 note 67 [g]. 
ice 

In action against city for injuries 
.sustained when plaintiffs automo¬ 
bile skidded on highway, one half of 
which city had duty to keep from ob- 
jstructions and in a reasonably safe 
•condition for travel, whether the ice 
■extended over onto city’s side of the 
pavement so as to render city liable 
was for jury.—Ventura v. City of 


Pittsburgh, 47 A.2d 668, 159 Pa.Su¬ 
per. 279. 

Approach to bridge 
Whether accident occurred upon 
approach to bridge is question for 
jury.—Person v. Polk County, 185 N. 
W. 491, 193 Iowa 733. 

86, Kan.—Thummel v. Kansas State 
Highway Commission, 164 P.2d 72, 
160 Kan, 532. 

Barricade 

Whether road was so barricaded 
and protected by contractors that it 
was closed road is question for jury. 
—Gregg V. Clapham, 6 Ohio A. 363, 27 
Ohio C.A. 17, 38 Ohio Cir Ct 167. 
Trespasser 

In action by motorist against road 
construction company for damages 
resulting from collision between 
parked gasoline roller and automobile 
during stormy night on road which 
was under construction, whether mo¬ 
torist was a trespasser, was for jury, 
and instruction that motorist was not 
a trespasser and that he had a right 
to drive on the road in question was 
error—Savoie v. Littleton Const. Co., 
NH., 57 A.2d 772. 

87. Kan.—Thummel v. Kansas State 
Highway Commission, 164 P.2d 72, 
160 Kan. 532. 

83, Idaho.—Call v. City of Burley, 
62 P.2d 101, 57 Idaho 58. 

Particular questions for jury 

(1) Whether ditch across street 
had been left open or whether it had 
been filled in, so that only slight de¬ 
pression existed.—Call v. City af 
Burley, supra. 


(2) Whether ditch near improved 
part of street was part of street and 
caused street to be regarded as out 
of repair.—Waddell v. Williamson, 
127 S.E. 396, 98 W.Va. 547. 

89. Tex—City of Waco v Criswell, 
Civ App., 141 SW.2d 1046. 

90. Mass—Ansell v. City of Boston, 
150 K.E, 167, 254 Mass 208. 

91. Vt.—^Widham v. Town of Brat- 
tleboro, 166 A. 22, 105 Vt. 210, fol¬ 
lowed in 166 A. 25, 105 Vt. 219. 

92. Conn.—Morico v. Cox, 56 A.2d 
532, 134 Conn. 218. 

93. Conn.—Morico v. Cox, supra. 

94. Ga—Cox v. Ware County, 182 
S.E. 408, 52 Ga.App. 45. 

Iowa.—Lohr v. Sioux City, 7 N.W.2d 
781, 232 Iowa 1140. 

Md.—East Coast Freight Lines v. 
Mayor and City Council of Balti¬ 
more, 58 A.2d 290. 

Neb—Pratt v. Western Bridge & 
Construction Co., 218 N.W. 397, 
116 Neb. 553, 58 A.L.R. 527. 

Ohio.—City of Hamilton v. Dilley, 
166 N.E. 147, 30 Ohio App. 558, af¬ 
firmed 165 N.E. 713, 120 Ohio St. 
127. 

Tex—City of Waco v. Branch, Civ. 

App., 8 S.W 2d 271, error refused. 
Wash.—Layton v. City of TaJsima, 16 
P.2d 449. 170 Wash. 332. 

95. Ala.—City of Birmingham v. 
Latham, 162 So. 675, 230 Ala. 601. 

Cal.—^Westover v. City of Los An¬ 
geles, 128 P 2d 350, 20 Cal.2d 635— 
Barker v. City of Los Angeles, 135 
P.2d 573, 67 Cal.App.2d 742—Pres- 
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defect or obstruction,^^ such as an owner of land 
abutting on the street or highway.^^ However, 
where the facts are such that only one concljision 
can be drawn by reasonable minds, or the evidence 
is clearly insufficient, it is the duty of the court to 
decide as a matter of law whether there was neg¬ 
ligence.^® Where liability for defects in a highway 
is purely statutory, the question whether an alleged 


defect comes within the purview of the statute has 
been held to be a question of law for the court.^^ 

In accordance with the foregoing rules, defend¬ 
ant’s negligence is usually a question for the jury 
in the case of injuries resulting from such defects 
or dangerous conditions as barriers and obstruc- 
ions,i or from such defects or dangerous condi- 


cott V. City of Orange, 132 P.2d 
523, 56 Cal.App 2d 144. 

Ga.—Mayor and Council of Buford v. 
Medley, 197 S.E. 494, 58 Ga.App. 
48. 

Idaho—Mason v. Hillsdale Highway 
Dist., 154 P.2d 490, 65 Idaho 833. 

Ill.—Schillo V. City of Chicago, 62 
N.E.2d 22, 326 Ill.App. 463—^Nelson 
V. Village of Winnetka, 58 N.E.2d 
321, 324 I11.APP. 516. 

Iowa.—Kehm v. Dilts, 270 N.W. 388, 
222 Iowa 826. 

Kan.—^Wagner v. Board of Com’rs of 
Clay County. 276 P. 74. 128 Kan. 
127. 

Mich.—Holland v. Allegan County, 
25 N.\V2d 140, 316 Mich. 134—Lang 
V. Ingham County, 269 N.W. 197, 
277 Mich. 345. 

N.Y.—Annino v. City of Utica, 11 N. 
E 2d 726, 276 N.T. 192—Koehler v. 
City of New York, 186 N.E. 208, 
262 N.T, 74—^Kamnitzer v. City of 
New York, 40 N.Y.S.2d 139, 265 
App Div. 636—Broderick v. City of 
New York, 7 N.Y.S.2d 809, 255 App. 
Div. 875—Hurst v. City of New 
York, 279 N.T.S. 64, 244 App.Div. 
737. 

N.C.—Ferguson v. City of Asheville, 
197 S.E. 146, 213 N.C. 569. 

Ohio.—^Karle v. Cincinnati St. By, 
Co, 43 N.E.2d 762, 69 Ohio App. 
327. 

Pa.—^Wilk V. Borough of Mt. Oliver, 
33 A.2d 73, 152 Pa.Super. 539. 

S.C.—Young V. City of Camden, 198 
S.E. 45, 187 S.C. 414—Bunton v. 
South Carolina State Highway De¬ 
partment, 196 S.E. 188, 186 S.C. 463 
—Lusk V. State Highway Depart¬ 
ment, 186 S.E. 786, 181 S.C. 101. 

Tex.—City of Waco v. Branch, Civ. 
App., 8 S.W.2d 271, conforming er¬ 
ror refused. 

Wash—Longmire v. King County, 
271 P. 582, 149 Wash. 527. 

42 C.J. p 869 note 67. 

96. Ga.—^Williams v. Evans, 178 S. 

B. 460, 50 Ga.App. 496. 

Mo.—Clark v. Atchison & Eastern 
Bridge Co., 24 S.W.2d 143, 324 Mo. 
544. 

N.H.—Saloshin v. Houle, 164 A.* 767, 
86 N.H. 132. 

N.J.—Biscotto V. Dalrymple, 158 A. 

101, 10 N.J.Misc. 41. 

N.C.—Gold V. Kiker, 5 S.E.2d 548, 
216 N.C. 511—Hughes v. Robert G. 
Lassiter & Co., 137 S.E. 806, 193 N. 

C. 651. 
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Pa.—Cimino v. Laub, 43 A.2d 446, 157 
Pa.Super. 371. 

Tenn.—Trigg v. H. K. Ferguson Co., 
App., 209 S.W.2d 525. 

Wash.—Gerritsen v- City of Seattle, 

2 P.2d 1092, 164 Wash. 459. 

Moving house 

Cal.—Dempsey v. Star House Mov¬ 
ers, 38 P.2d 825, 2 Cal.App.2d 720. 

Wash.—Morehouse v. City of Ever¬ 
ett. 252 P. 157, 141 Wash. 399, 58 
A.L.R. 1482. 

97. U.S.—Brandywine Hundred 

Realty Co. v. Cotillo. C C.A.Del., 55 
F.2d 231, certiorari denied 52 S. 
Ct. 411, 285 U.S. 555, 76 L.Ed. 944. 

Mo.—Lang v. J. C. Nichols Inv. Co., 
59 S.W.2d 63. 227 Mo.App. 1123. 

N-Y.—Bell V. Workmen's Circle of 
America, 280 N.Y.S 938, 245 App. 
Div. 771, affirmed 200 N.E. 41, 269 
N.T. 650. 

N.D.—Trihuh v. City of Minot, 23 N. 
W.2d 753, 74 N.D. 582. 

98. Ala.—^Ingram v. Guin, 146 So. 
808, 226 Ala. 308. 

Ga.—McMahen v. Nashville, C. & St. 
L. Ry. Co., 23 S.E 2d 81, 68 Ga. 
App. 397. 

Iowa.—Bahner v. City of Des Moines, 
296 N.W. 728, 230 Iowa 13. 

Ky.—^Barnes v. F. C. Gorrell & Sons, 
177 S.W.2d 395, 296 Ky. 583—City 
of Ashland v. Burley, 96 S.W.2d 
581. 265 Ky. 176- 

Md.—Lutzer v. Washington Suburban 
Sanitary Commission, 28 A.2d 839, 

■ ISl Md. 126, 

Mo.—^Dowell v. City of Hannibal, 210 
S.W.2d 4, 

Neb.—Hartford Fire Ins. Co. of Hart¬ 
ford, Conn., V. Red Willow County, 
30 N.W.2d 51, 149 Neb. 10. 

N.Y.—O'Shaunecy v. Niagara County, 
7 N.T.S.2d 42, 255 App.Div. 827. 

N.C.—Love V. City of Asheville, 187 
S.E. 562, 210 N.C. 476—Haney v. 
Town of Llncolnton, 176 S.E. 573, 
207 NC. 282. 

Okl.—Blackwell v. Miller, 73 P.2d 852, 
181 Okl. 348. 

Pa.—^Hohman v. Sadsbury Tp., 31 A. 
2d 711, 347 Pa. 122—Barger v. City 
of Philadelphia, 17 Pa.Dist. & Co. 
617—^Ventura v. City of Pittsburgh, 
93 Pittsb.Leg.J.L.J. 413, affirmed 47 
A.2d 668, 159 Pa,Super. 279. 

Tex.—City of Waco v. Darnell, Com. 
App., 35 S.W.2d 134. 

Utah.—^Nielsen v- Christensen-Gard- 
ner, Inc., 38 P.2d 743, 85 Utah 79. 

577 


Vt—^Zeno’s Bakery v. State, 166 A. 

379, 105 Vt. 370. 

Dirt 

Evidence that county employees 
scattered dirt on bridge approach 
failed to make jury case against 
county for negligence in creating 
slippery condition on approach to 
bridge.—Davison v. Snohomish Coun¬ 
ty, 270 P. 422. 149 Wash. 109. 

Nuisance 

Evidence as to whether girder con¬ 
structed and maintained by bridge 
company at toll collecting place con¬ 
stituted a nuisance during ownership 
of bridge by company held insuffi¬ 
cient to go to ]ury, precluding recov¬ 
ery from company by automobile pas¬ 
senger injured through existence of 
girder as a nuisance when bridge 
was purchased by highway commis¬ 
sion and made free public highway.— 
Billings V. North Kansas City Bridge 
& Railroad Co., 93 S.W.2d 944, 338 
Mo. 1122. 

Negligence of abutting owner 
Okl.—Blackwell v. Miller, 73 P.2d 
852, 181 Okl. 348. 

99. Kan.—^Douglas v. State Highway 
Commission, 46 P-2d 890, 142 Kan. 
222 . 

1. Ky—Commonwealth v. Hall, 203 
S.W.2d 75, 305 Ky. 95—Barnes v. F. 
C. Gorrell & Sons, 177 S.W.2d 395, 
296 Ky. 583—Commonwealth v. 
Bowman, 100 S.W.2d 801, 267 Ky. 
60. 

Mich.—Marek v. City of Alpena, 242 
N.W. 793, 258 Mich. 637, affirmed 
246 N.W. 171, 261 Mich. 154. 

Minn.—Fitzgerald v. Village of Bov- 
ey, 219 N.W. 774, 174 Minn. 450. 
Mo.—^V^ilmore v. Holmes, App., 7 S. 
W.2d 410—Hamra v, tielm, App., 
281 S.W. 103. 

N.H.—Savoie v. Littleton Const. Co., 
57 A.2d 772. 

Ohio.—Sturzinger v. City of Sandus¬ 
ky, 162 N.E. 684, 28 Ohio App. 263. 
Pa.—^Fortis v. City of Pittsburgh, 22 
A.2d 652, 344 Pa. 121. 

Wash.—Gerritsen v. City of Seattle, 
2 P.2d 1092, 164 Wash. 459. 

Foie 

Okl.—^Pool V. City of Cushing, 89 P. 

2d 294, 184 Okl. 577. 

Pa.—^Nelson v. Duquesne Light Co., 
12 A.2d 299, 338 Pa. 37, 128 AL.K. 
1257. 

42 C.J. p 869 note 67 [c]. 
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tions as fallen trees,2 holes or excavations,^ or slip¬ 
pery substances,4 such as snow and ice.® Whether 
defendant was negligent in connection with the col- 
lapse.^o£ a road or bridge has been held to be a ques¬ 
tion for the jury,6 and circumstantial evidence as to 
the condition of a bridge prior to its collapse and 
the driver’s use of due care may constitute a scin¬ 
tilla of evidence warranting submission of the issue 
to the jury;7 but it has also been held that mere 
proof of a collapse resulting in injury is not of 
itself sufficient evidence of negligence to warrant 
submission of the case to the jury.8 


It is usually a question of fact, on conflicting evi¬ 
dence, whether defendant used reasonable care in 
keeping streets and ways in a reasonably safe con¬ 
dition,9 whether defendant was negligent in suffer¬ 
ing the defect to exist,i0 whether defendant caused 
or was otherwise responsible for the defect, obstruc¬ 
tion, or dangerous condition,!^ and whether the ac¬ 
cident should reasonably have been anticipated.i2 
On conflicting evidence, the condition of the street 
or highway at the time of the accident and the 
length of time such condition had existed are ques- 


Neglig-euce as matter of law not es- 
talsUslied 

Minn.—Petneh v. Village of Chis¬ 
holm. 231 N.W. 14. ISO Minn. 407. 

2. S.C.—Inabinett v. State Highway 
Department, 12 SE.2d 848. 196 S.C. 
117. 

42 C.J. p 869 note 67 [a]. 

3. U.S.—^Van Zandt v. Bergen Coun¬ 
ty. N. J., C.C.A.N.J., 79 P.2d 506. 

Iowa.—Lohr v. Sioux City. 7 N.W.2d 
781, 232 Iowa 1140. 

Md.—^Kent County Com*rs v. Pardee, 
134 A. 33, 151 Md. 68. 

N.Y.—^Kane v. Cayuga County, 2 N. 

Y.S.2d 812. 254 App.Div. 613. 

Okl.—Toler v. Hawkins, 105 P.2d 
1041. 188 Okl. 58. 

42 C.J. p 869 note 67 [b]. 

4. Ga.—City Council of Augusta v. 
Hamilton, 194 S.E. 244, 66 Ga.App. 
859. 

N.H.—Saloshin v. Houle, 164 A. 767, 
86 N.H, 132. 

Tenn.—Radnor Water Co. v. Draugh- 
on, 89 S.W.2d 186, 19 Tenn.App. 
371. 

42 C.J. p 869 note 67 [d]. 

5. Conn.—Witek v. Town of South- 
bury, 42 A.2d 843, 132 Conn. 104. 

Pa.—Fritzky v. City of Pittsburgh, 
16 A.2d 422, 340 Pa. 217—McCrack¬ 
en V. Curwensville Borough, 163 A. 
217, 309 Pa. 98, 86 A.L R. 1379. 

e. Pa.—Yordy v. Northumberland 
County, 158 A. 607. 104 Pa.Super. 
237. 

Iiack of care 

(1) Question whether county’s 
failure to close bridge for travelers 
constituted lack of care held for jury, 
in suit for homicide caused by defect 
in bridge.—^Haralson County v. Ham¬ 
rick, 152 S.E. 583, 41 Ga.App. 196. 

(2) Whether defendant county ex¬ 
ercised ordinary care with respect 
to maintaining and repairing bridge, 
in view of weight of loads customar¬ 
ily carried thereover, so as to pre¬ 
clude recovery for personal injuries 
sustained when truck, weighing be¬ 
tween eleven thousand and twelve 
thousand pounds with its load, fell 
through bridge, held for jury.—Cox 


V. Ware County, 182 S.E 408, 52 Ga. 
App. 45. 

7. S.C.—Mahon v. Spartanburg 

County, 32 S.E.2d 368, 205 S.C. 441. 

8. S.C.—^Mahon v. Spartanburg 

County, supra. 

9. Mass.—^Adams v. Town of Bolton, 
9 N.E.2d 562, 297 Mass. 459, 111 A. 
L.R 856. 

N.Y.—^Porte V. City of Albany, 18 N. 
E.2d 643, 279 N.Y. 416, reargument 
denied 20 N.E.2d 21. 280 N.Y. 572— 
Huston V. Chenango County, 1 N. 
Y.S.2d 252. 253 App.Div. 56, af¬ 
firmed 16 N.E.2d 301, 278 NY. 646. 
S.C.—Bruce v. City of Spartanburg, 
197 S.E. 823, 187 S.C. 322. 

Va—City of Radford v. Calhoun, 181 
S.E. 345, 165 Va. 24, 100 A.L.R. 
1378. 

10 . Kan.—Collins v. State Highway 
Commission, 5 P.2d 1106, 134 Kan. 
278, SO A.L.R. 488. 

Neb.—Cromwell v. Fillmore County, 
239 N.W. 735, 122 Neb. 114. 

Pa.—McCracken v. Curwensville 

Borough, 163 A. 217, 309 Pa. 98, 86 
A.L.R. 1379—Toy v. Robin, 165 A. 
760, 109 Pa.Super. 108. 

Time for removal of obstruction 
In action by automobile guest 
against city for injuries sustained 
when automobile in which guest was 
riding collided, at night, with load of 
poles which had been left on street, 
complaint which showed that city 
had actual notice of the obstruction 
less than two hours before the acci¬ 
dent happened was not, therefore, 
fatally defective, as against demur¬ 
rer, since question whether city, by 
using ordinary care and diligence, 
could have removed the obstruction 
in such period, was one of fact.—City 
of Las Vegas v. Schultz, 83 P.2d 1040, 
59 Nev. 1. 

11 . Iowa.—Phipps V. Perry, 159 N. 
W. 653, 178 Iowa 173. 

Kan.—Brown v. Clark, 103 P.2d 907, 
152 Kan. 274. 

Mo.—^Maher v. Donk Bros. Coal & 
Coke Co., 20 S.W.2d 888, 323 Mo. 
799. 

Neb.—Swinford v. Pmek, 299 N.W. 
227, 139 Neb. 886. 

N.Y.—^McKittrich v. New York Edi- 
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son Co., 19 N.Y.S.2d 598, 269 App. 
Div. 377. 

S.C.—Harrison v. Moragne, 25 S.E.2d 
742, 202 S.C. 491. 

Cruard rail 

Miss.—Holmes v. T. M. Strider & 
Co. 189 So. 518, 186 Miss. 380, 123 
A.L.R. 1190. 

Hidden defect 

Whether one opening a ditch in the 
highway left a hidden defect on re¬ 
filling it was for jury.—^McMahon v. 
Carlisle-Pennell Lumber Co., 251 P. 
574, 141 Wash. 321. 

IMCud 

Instruction which left it to jury to 
determine whether contractor “did 
cause said highway to become cov¬ 
ered with mud" was not erroneous on 
ground that there was no testimony 
that contractor placed any mud on 
highway, but, on contrary, that rain, 
falling on dirt wnich spilled out of 
contractor’s truck and shook off 
wheels, caused mud, since it was not 
beyond range of reasonable inference 
that contractor did place mud on 
highway.—Grab v. Davis Const. Co., 
109 S.W.2d 882, 233 Mo.App. 819. 
Post 

In action by occupant of automo¬ 
bile for injuries sustained when the 
automobile struck a post which had 
allegedly dropped onto highway from 
defendant’s truck, evidence was suffi¬ 
cient for Jury on question whether 
post had dropped from defendant's 
truck.—Brown v, Clark, 103 P.2d 907, 
152 Kan. 274. 

Evidence held Insufficient 
In action for death of motorist on 
ground that defendant, while moving 
house, removed and negligently 
failed to replace banisters of bridge, 
evidence on question whether defend¬ 
ants removed banisters held insuffi¬ 
cient to lake case to jury.—Halbach 
V. Parkhill Truck Co.. 37 P.2d 971, 
169 Okl. 475. 

12. Conn.—Porpora v. City of New 
Haven, 177 A. 531, 119 Conn. 476. 
N.H—Monroe v. Town of Deerfield, 
147 A. 411, 84 N.H 144. 

N.Y.—^Kirchuer v. State, 228 N.Y.S. 
71S, 223 App.Div. 543. 
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tions of fact, so that it is usually for the jury to 
determine whether a public way was reasonably safe 
for use or was in a defective or dang-erous condi¬ 
tion.!^ Likewise, where the case is tried without 
a jury, the question whether the highway was rea¬ 
sonably safe for public travel is ordinarily a ques¬ 
tion of fact for the trial court.i^ However, where 
the evidence is insufficient as a matter of law to 
show any defect or want of repair of the highway 


or other public way, the issue should not be sub¬ 
mitted to the jury,16 and in some circumstances it 
may be determined as a matter of law that a public 
way was not in a safe condition.i^ 

Notice of defect or danger. Where the evidence 
is conflicting, it is ordinarily a question for the jury 
to determine whether there has been actual or con¬ 
structive notice to defendant of the defect or dan¬ 
ger ;13 but the evidence may be such as to establish 


13. Iowa.—^Kehm v. Dilts, 270 N.W. 
38S, 222 Iowa S26. 

Md.—^Howard County Com'rs v. Leaf, 

8 A 2d 756, 177 Md. 82. 

14. Ala.—City of Birmingham v. 
Toung, 22 So.2d 169, 246 Ala. 650— 
City of Anniston v. Oliver, 185 So 
187, 28 Ala.App. 390. 

Cal.—^Prescott v. City of Orange, 132 
P.2d 523, 56 Cal.App.2d 144. 

Conn.—^Witek v. Town of Southbury, 
42 A.2d 843, 132 Conn. 104—Peder- 
man v. City of Stamford, 172 A. 
853, 118 Conn. 427—Horton v. Mac¬ 
Donald. 135 A. 442, 105 Conn. 356. 
Kan —Thummel v. Kansas State 
Highway Commission, 164 P.2d 72, 
160 Kan. 532—Hill v. Kansas State 
Highway Commission, 53 P.2d 882, 
143 Kan. 129. 

Ky.—Mazyck v. Pennsylvania R. R., 
172 S.W.2d 614, 295 Ky. 1. 

Md.—^Howard County Com’rs v. Loaf. 

8 A.2d 756, 177 Md. 82. 

Mich.—'Wilson v. Coe Tp., Isabella 
County, 206 N.W. 355, 233 Mich. 
75. 

N H —Bridgham v. Town of Effing¬ 
ham, 174 A. 769, 87 N.H. 103. 

N.Y.—^Wagner v. City of Amsterdam, 

9 N.T.S.2d 750, 256 App.Div. 144. 
Ohio.—Tillman v. City of Toledo, 157 

N.E. 120, 23 Ohio App. 442. 

S.C.—^Harrison v. Moragne, 25 S E.2d 
742, 202 S.C. 491. 

Tenn.—City of Nashville v. Brown, 
157 S.W.2d 612, 25 Tenn.App. 340. 
Va.—City of Radford v. Calhoun, 181 
S.E. 345, 165 Va. 24, 100 A.L.R. 
1378. 

Particular ^uestloiis held for jury 

(1) Whether accumulation of ice 
under bridge, reducing clearance, 
constituted nuisance.—Briggs v. 
North Tonawanda, 210 N.Y.S. 643, 213 
App.Div. 781. 

(2) Whether defective condition of 
street constituted nuisance.—Karle v. 
Cincinnati St. Ry. Co., 43 N.E 2d 762, 
69 Ohio App. 327. 

(3) Whether hole rendered high¬ 
way defective. 

Conn.—^Pendlebury v. City of Bristol, 
172 A. 216, 118 Conn. 285. 

Kan.—Collins v. Kansas State High¬ 
way Commission, 27 P.2d 216, 138 
Kan. 629. 

Ky.—City of Louisville v. Hale’s 
Adm’r, 37 S.W.2d 20, 238 Ky. 182. 


Mo.—^Eth V. Kansas City, App., 63 S. 
W.2d 203. 

Okl.—City of Okmulgee v. Bridges, 
94 P.2d 927, 185 Okl. 537. 

(4) Whether pile of concrete slabs 
in street was dangerous obstruction. 
—City of Radford v. Calhoun, 181 S. 
E. 345. 165 Va. 24, 100 A.L.R. 1378. 
rire hydrant 

Whether fire hydrant as located 
constitutes legitimate obstruction in 
street, and is not unreasonably dan¬ 
gerous, may be question of fact or 
question of law, depending on partic¬ 
ular circumstances.—^Koehler v. City 
of New York, 186 N.B. 208, 262 N.Y. 
74. 

Way held not defective as matter of 
law 

Kan.—Phillips v. City of Wichita, 
278 P. 2, 128 Kan. 411. 

15. Cal.—Miller v. Lyons, 252 P. 330, 
200 Cal. 232. 

Conn.—Horton v. MacDonald, 135 A. 
442, 105 Conn. 356. 

16. Iowa.—^Workman v. Sioux City, 
253 N.W. 909, 218 Iowa 217. 

Mass.—Zacharer v. Town of Wake¬ 
field, 195 N.E. 893, 29l Mass. 90. 
N.Y.—^Hofstein v. Bronx Water 
Works, 39 N.Y.S.2d 498, 265 App. 
Div. 493, reargument denied 41 N. 
Y.S.2d 199, 266 App.Div. 655. 

Wis.—Sylvester v. City of Milwau¬ 
kee, 295 N.W. 696, 236 Wis. 539. 
Sand and gravel 

In action against contractor and 
city for injuries sustained i‘n automo¬ 
bile collision, evidence showing that 
contractor, in excavating plot along¬ 
side highway for city, allowed sand 
and gravel to fall on asphalt pave¬ 
ment, without any showing that pres¬ 
ence of sand or gravel would inter¬ 
fere with effectiveness of braking ap¬ 
pliances on an automobile or increase 
likelihood of skidding, was insuffi¬ 
cient for jury.—^Hofstein v. Bronx 
Water Works, 39 N.Y.S.2d 498, 265 
App.Div. 493, reargument denied 41 
N.Y.S.2d 199, 266 App.Div. 655. 

17. Cal.—^Uttley v. City of Santa 
Ana, 28 P.2d 377, 136 Cal.App. 23. 

18. Ala.—City of Birmingham v. 
Coe, 20 So 2d HO, 31 Ala.App. 538, 
certiorari denied 20 So.2d 113, 246 
Ala. 231. 


Conn.—^Pederman v. City of Stam¬ 
ford, 172 A. 853, 118 Conn. 427— 
Matchulot v. City of Ansonia, 163 
A. 595, 116 Conn. 55. 

Ill.—Doerr v. City of Freeport, 239 
Ill.App. 560. 

Kan.—Neiswender v. Board of Com'rs 
of Shawnee County, 101 P.2d 226, 
151 Kan. 574—Trezise v. Kansas 
State Highway Commission, 96 P- 
2d 637, 150 Kan. 845—Service v. 
Wolter, 242 P. 464, 120 Kan. 141. 
Md.—^Howard County Com’rs v. Leaf, 

8 A.2d 756, 177 Md. 82. 

Mich.—^Holland v. Allegan County, 25 
N.W.2d 140, 316 Mich. 134. 

Minn.—Baker v. City of South St. 

Paul, 279 N.W. 211, 202 Minn. 491. 
Mo.—Nimmo v- Perkinson Bros. 

Const. Co., 85 S.W.2d 98. 

N.Y.—Isaac v. Town of Queensbury, 
12 N.E.2d 785, 277 N.Y. 37. reargu¬ 
ment denied 15 N.E.3d 73, 278 N.Y. 
483. 

N.C.—Speas v. City of Greensboro, 
167 S.E. 807, 204 N.C. 239 
Pa—^Holm V. City of New Castle, 96 
Pa.Super. 226. 

S.C.—Inabinett v. State Highway De¬ 
partment, 12 S.E.2d 848, 196 S.C. 
117. 

S.D.—Clementson v. Union County, 
256 N.W. 794, 63 S D. 104. 

Vt.—^Wagner v. Village of Water- 
bury, 196 A. 745. 109 Vt. 368. 

42 C.J. p 869 note 71. 

length of time 

In action against city for injuries 
sustained by child while riding in 
automobile across bridge when de¬ 
tached piece of timber flew up and 
struck her, whether dangerous condi¬ 
tion of bridge had remained for such 
length of time as would impart no¬ 
tice to defendant city was for jury.— 
City of Anniston v. Oliver, 185 So. 
187, 28 Ala.App. 390. 

Water main. 

Whether city was negligent as to 
motorist injured at night by reason 
of extension of water main above 
street level following washing of 
street from rains held question of 
fact, where city became aware of 
condition of water main on morning 
of day of injury and had on several 
prior occasions known of such condi¬ 
tion without repairing street.—^May¬ 
or, etc., of City of Buford v. Hudlow, 
190 S.E. 197, 55 Ga.App. 421. 
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as a matter of law, without submission of the issue 
to the jury, the existence^® or nonexistence^^^ of 
the requisite notice. 

(2) Precautions against Injury 

Where the evidence is conflicting or susceptible of 
different inferences, the issue of negligence in falling to 
take proper precautionary measures to prevent injury 
from a dangerous or defective condition of the street 
or highway is to be determined by the jury or other 
trier of the facts. 

Where the evidence is conflicting, or where dif¬ 


ferent inferences may reasonably be drawn there¬ 
from, it is for the jury to determine whether de¬ 
fendant was negligent in failing to take proper pre¬ 
cautionary measures to prevent injury from a dan¬ 
gerous or defective condition of the street or high- 
way,2i such as in respect of guarding of a hole or 
excavation in the way.22 So the jury or other trier 
of the facts may determine the existence of negli¬ 
gence, as, for example, in the omission of warn¬ 
ings or danger signals,23 or in a failure to furnish 


19. Ohio.—^Karle v. Cincinnati St. 
Ry. Co.. 43 N.E 2d 762, 69 Ohio App. 
327. 

Orig-iiial construction 

In action by motorist against city 
and streetcar company for injuries 
sustained by motorist when his au¬ 
tomobile struck tracks which were 
located in street on both sides of 
paved portion of street, and over¬ 
turned, there was no issue of notice 
and reasonable opportunity to repair 
to he submitted to jury, where both 
city and company had participated in 
the original construction of the street 
which continued in the same condi¬ 
tion.—Karle V. Cincinnati St. Ry. Co., 
supra. 

20. Kan.—^Backstrom v. Ogallah Tp. 
in Trego County. 88 P.2d 1026, 149 
Kan. 653. 

21. U.S.—Van Zandt v. Bergen 

County, N. J., C.C.A.N'.J., 79 F.2d 
506. 

Ala.—Morgan Hill Paving Co. v. Fon- 
ville, 130 So. 807, 223 Ala. 120, 
Ark.—^Hill V. Whitney, 210 S.W.2d 
800. 

Cal.—^Arellano v. City of Burbank, 
89 P.2d 113, 13 Cal.2d 248. 

Me.—Stride v. Portland Water Dist., 
178 A. 124, 133 Me. 516. 

Minn.—Mix v. City of Minneapolis, 
18 N.W.2d 130, 219 Mmn. 389. 

Mo.—^Nimmo v. Perkinson Bros. 

Const. Co., 85 S.W.2d 98. 

N.H.—^Monroe v. Town of Deerfield, 
147 A. 411. 84 N.H, 144. 

Pa.—^Wensel v. Township of North 
Versailles. 7 A.2d 590, 136 Pa.Su- 
per. 485. 

Tex.—City of Waco v. Killen, Civ. 
App., 59 S.W.2d 940, error dis¬ 
missed. 

Va.—City of Radford v. Calhoun, 181 
S.E. 345, 165 Va. 24, 100 A.L.R. 
1378, 

Wash.—Simmons v. Cowlitz County, 
120 P.2d 479, 12 Wash.2d 84. 

Wis.—Witkowski v. City of Menasha, 

7 N,W.2d 612, 242 Wis. 151. 

Wyo.— Opitz V. Town of City of New¬ 
castle. 249 P. 799, 35 Wyo. 358. 

End of highway 

In motorist's action for injuries 
sustained because of alleged negli¬ 
gence of city in failing to provide the 
proper signs and safeguards at in¬ 
tersection to indicate end of public 


highway, evidence was sufficient for 
jury-—Rivero v. City of New York, 
48 N,E.2d 486, 290 N.T. 204. 

Steel pillar 

In action against railroad, city, 
and contractor for deaths and inju¬ 
ries caused when automobile crashed 
into steel pillar supporting old bridge 
which had been replaced by adjacent 
new bridge but not removed, after 
striking sudden rise in street at 
night, evidence with respect to 
whether defendants exercised reason¬ 
able care to protect travelers on 
street raised jury question.—Forte v. 
City of Albany, 18 N.E.2d 643, 279 
N.T. 416, reversing 300 N.Y. 1160, 
253 App.Div. 68, reargument denied 
20 N.E.2d 21, 280 N.T. 572. 

22. Iowa.—Smith v. Town of Hud¬ 
son, 207 N.W. 340, 202 Iowa 300. 

Mo.—^Applebee v. Ross, 48 S.W.2d 
900, 82 A.L.R. 288, 

N.D.—^Axelson v. Jardine, 223 N.W. 
32. 57 N.D. 524. 

Okl.—Mead v. Chickasha Gas & Elec¬ 
tric Co., 278 P. 286, 137 Okl. 74. 
Degree of care required to protect 
travelers from danger created by ex¬ 
cavation is ordinarily fact question 
for jury.—Coe v. City of New York, 
265 N.Y-S. 10, 238 App.Div. 453. 

What would be reasonable warning 
of excavation is question of fact for 
jury, which should consider place, na¬ 
ture of road, and general situation.— 
Stnckfaden v. Green Creek Highway 
Dist., 248 P. 456, 42 Idaho 738, 49 
A.L.R. 1057. 

23. U.S.— W. G. Wetmore & Co. v. 
Reed, C.C.A.Miss., 98 P.2d 532— 
Owens V. Fowler, C.C.A.Miss., 32 
F.2d 238. 

Ala.—Morgan Hill Paving Co. v. Fon- 
ville, 130 So. 807, 222 Ala. 120— 
Morgan Hill Paving Co. v. Ponville, 
119 So. 610, 218 Ala. 566. 

Cal.—^Been v. Luramus Co., 173 P.2d 
34, 76 Cal.App.2d 288—Sandstoe v. 
Atchison, T. & S. F. Ry. Co., 82 P. 
2d 216, 28 Cal.App.2d 215. 

Ill.—Budek V. City of Chicago, 279 
Ill App. 410. 

Ind.—Town of Remington v. Hesler, 
41 N.E.2d 657, 111 Ind.App. 404 
Iowa.—^Kehm v. Dilts, 270 N.W. 388, 
222 Iowa 826. 
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Kan.—Service v. Wolter, 242 P. 464, 
120 Kan. 141. 

Ky.—Mazyck v. Pennsylvania R. R., 
172 S.W.2d 614, 295 Ky. 1—Com¬ 
monwealth V. Bowman, 100 S.W.2d 
SOI, 267 Ky. 50—^Moody’s Adm'r v. 
Commonwealth, 97 S.W.2d 816, 265 
Ky. 780—Gorrell, Barrow & Kirk¬ 
patrick V. South’s Adm'r, 83 S.W.2d 
518, 260 Ky. 28. 

Md.—Mayor and City Council of Bal¬ 
timore V. Thompson, 189 A. 822. 171 
Md. 460. 

Mmn.—^Wilson v. City of Montevideo, 
265 N.W. 438, 196 Mmn. 532. 

N.H.—Saloshin v. Houle, 164 A. 767, 
86 NH. 132. 

N.J.—Thompson v. Petrozzello, 137 A. 

835, 5 N.J.Misc. 646. 

N.T.—^Khoury v. Saratoga County, 
196 N.E. 299, 267 N.Y. 384—Huston 
V. Chenango County, 1 N.T. S. 2a 
252, 253 App.Div. 56, affirmed 16 
N.E 2d 301, 278 N.T. 646—Isaao v. 
Town of Queensbury, 278 N.T.S. 
496, 244 App.Div. 14. 

Ohio.—^Bourdeau v. City of Toledo, 9 
N.E.2d 87S, 55 Ohio App. 478. 

Okl.—City of Seminole v. Mooring, 
91 P.2d 1091, 185 Okl. 359. 

S.C.—Harrison v. Moragne, 25 S E.2d 
742, 202 S.C. 491—Lusk v. State 
Highway Department, 186 S.E. 786, 
181 S.C. 101—Griffin v. State High¬ 
way Department of South Carolina, 
170 SE. 459, 170 S.C. 403. 

S.D.—Drake v. City of Mobridge, 243 
N.W. 429, 60 S.D. 79. 

Tenn.—Trigg v. H. K. Ferguson Co., 
App., 209 S.W.2d 525—Pinchem v. 
Oman, 72 S.W.2d 564, 18 Tenn.App. 
40. 

Tex.—City of Beaumont v. Kane, Civ. 
App., 33 S.W.2d 234, error dis¬ 
missed. 

Va.—City of Radford v. Calhoun, 181 
S.E. 345, 165 Va. 24, 100 A.L.R- 
1378. 

Wash.—Simmons v. Cowlitz CouTity, 
120 P.2d 479, 12 Wash.2d 84. 

42 C.J. p 869 note 68. 

Particular questions held for jury 

(1) Contractor's negligence in 
leaving allegedly unlighted barrier on 
highway.—^D. p. Jones Const Co. v. 
Lewis, 98 S.W.2d 874, 193 Ark. 130. 

(2) Whether barricade, placed by 
road paving contractor partially 
across highway beyond detour near 
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sufficient warning,24 or in the lighting of a danger¬ 
ous place.25 However, where the evidence is not 
conflicting or susceptible of more than one infer¬ 
ence, the court may determine as a matter of law, 
without submission of the issue to the jury, whether 
defendant negligently failed to guard a dangerous 


or defective condition of the highway.26 

Barriers and guard rails. Questions of negligence 
with respect to the furnishing and maintenance of 
barriers or guard rails at dangerous places ordinari¬ 
ly are to be determined by the jury, 27 or by the trial 
court as a question of fact where the trial is with- 


bottom of hill, was so situated that 
one driving automobile down hill 
could see it before coming within 
close and dangerous proximity there¬ 
to-—Trinidad Asphalt Mfg. Co. v. 
McIntosh. C.C.A.Miss., 100 F.2d 310. 

(3) Whether highway contractor 
took reasonable precaution to prevent 
lights from being removed from 
highway barricade by intermeddlers. 
—Morgan Hill Paving Co. v. Fonville, 
130 So. 807. 222 Ala. 120. 

Excavation 

II.T.—Broderick v. City of New York, 
7 N.Y.S.2d 809, 255 App.Div. 875. 
File of rock 

Placing of stock pile of crushed 
rock by contractors on unopened 
highway without warning lights or 
signs was not negligence per se nor 
negligence as a matter of law, but 
whether such failure under all cir¬ 
cumstances was a failure to use due 
care required toward traveling pub¬ 
lic was for the jury.—Pittman v. 
Sather, Idaho, 188 P.2d 600. 

Time 

In action by automobile guest 
against city for injuries sustained 
when automobile in which guest was 
riding collided, at night, with load 
of poles which had been left on 
street, question whether city, which 
had actual notice of obstruction less 
than two hours before accident, by 
exercise of reasonable diligence could 
have warned and protected travelers 
against collision with it, was one of 
fact for the court.—City of Las Ve¬ 
gas v. Schultz, 83 P.2d 1040, 59 Nev. 
1 . 

24. U.S.—^Trinidad Asphalt Mfg. Co. 
v. McIntosh, CC.A.Miss., 100 F.2d 
310. 

Ala.—City of Albany v. Black. 108 
So. 49. 214 Ala. 359. 

Mich.—Brown v. Oakland County, 271 
NW. 650, 279 Mich. 55. 

Miss—'City of Meridian v. King, 11 
So.2d 205, 194 Miss. 162, suggestion 
of error overruled 11 So.2d 830. 
194 Miss. 162. 

Mo.—Melican v. Whitlow Const. Co., 
•278 S.W. 361. 

N.J.—Laub v. City of Camden, 20 A. 

2d 348, 126 N.J.Law 448. 

N.C.—^Ryals v. Carolina Contracting 
Co., 14 S.E.2d 531, 219 N.C. 479. 

V'a.—City of Radford v. Calhoun, 
181 S.E. 345, 165 Va. 24, 100 A.L.R. 
1378. 

Wash.—Barber v. City of Seattle, 48 
P^2d 234, 182 Wash. 672. 

42 C J. p 869 note 69. 


One light could not he held suffi¬ 
cient signal on detour sign or bar¬ 
rier as matter of law, question of 
sufficiency of signal being for jury. 
Ala.—Morgan Hill Paving Co. v. Fon¬ 
ville, 119 So. 610, 218 Ala. 566. 
Wis.—Cummings v-. Nelson, 250 N.W. 

750, 213 Wis. 121. 

Prior accidents 

Whether defendant, in exercise of 
reasonable care, should have adopted 
different method of warning public 
of detour after several automobile 
accidents occurred at place of barri¬ 
cade partially across highway near 
bottom of hill beyond detour, marked 
by small sign which could not be 
seen by motorists descending hill 
until dangerously close to it, was for 
jury in action for injuries to motor¬ 
ist whose automobile overturned in 
attempt to go around such barricade. 
—Trinidad Asphalt Mfg. Co. v. Mc¬ 
Intosh, C.C.A.Miss., 100 P.2d 310. 
Slippery condition 
In action against road construction 
company by passenger in automobile 
for injuries sustained when automo¬ 
bile skidded into oncoming automo¬ 
bile because of slippery and muddy 
coating, which had formed on paving 
from operation of defendant, whether 
defendant was relieved of liability 
because it had warning signs of 
“men working,” “slow,” and “cau¬ 
tion,’* held for jury, where there 
were no signs concerning slippery 
condition of paving—Grab v. Davis 
Const. Co., 109 S.W.2d 882, 233 Mo- 
App. 819. 

25. Ala.—City of Birmingham v. 
Young, 22 6o.2d 169, 246 Ala. 650. 

Ill.—O'Connell v. Chicago & N. W. R. 

Co., 27 NE2d 644, 305 Ill-App. 430. 
Ky.—^W. F. Robinson & Son v. Jones, 
72 SW.2d 16. 2-54 Ky. 637. 

Md—Caroline County Com'rs v. Beu¬ 
lah, 138 A. 25, 153 Md. 221. 

S.'C.—Griffin v. State Highway De¬ 
partment of South Carolina, 170 
SE. 459, 170 S.C. 403. 

42 C.J. p 869 note 70. 

Concrete mixer 

Where motorist, attempting to 
drive automobile between concrete 
mixer and curb, sideswiped a metal 
operator’s platform which projected 
from sides of mixer, whether owners 
of mixer were negligent in failing to 
light the platform was for Jury.— 
Rowland v. Canuso, 196 A. 823, 329 
Pa. 72. 

26. Ky.—Barnes v. F. C. Gorrell & 
Sons, 177 S.W.2d 395, 29i6 Ky. 583. 

581 


Utah.—Hedden v. Town of Bingham 
Canyon, 78 P.2d 637, 94 Utah 442. 
Wis.—Sylvester v. City of Milwau¬ 
kee. 295 N.W. 696, 236 Wis. 539. 
jycanhole 

In automobile passenger's action 
against town for injuries sustained 
when passenger was thrown against 
the windshield when automobile 
struck a manhole in the center of a 
street, evidence that driver had driv¬ 
en over the street the night before 
and knew of the manhole was insuf¬ 
ficient to take to Jury town’s negli¬ 
gence alleged to consist of failure to 
warn the traveling public of a hazard¬ 
ous condition in its street.—Beaver 
V. Town of China Grove, 22 S.E.2d 
434, 222 N.C. 234. 

27, Ala.—'City of Birmingham v. 

Young, 22 So.2d 169, '246 Ala. 650. 
Conn.—^Albright v. MacDonald, 183 
A. 389, 1'21 Conn. 88—Horton v. 
MacDonald, 135 A. 442, 105 Conn. 
356. 

Fla.—Brinson v. City of Mulberry, 
139 So. 792, 104 Fla. 248. 

Idaho.—^Mason v. Hillsdale Highway 
Dist., 154 P.2d 490, 65 Idaho 833. 
Ind.—Town of Remington v. Hesler, 
41 N.E.2d 657, 111 Ind.App. 404. 
Iowa.—Kehm v. Dilts, 270 N-W. 388, 
222 Iowa 826. 

Minn.—Mix v. City of Minneapolis, 
18 N.W.2d ISO, 219 Minn. 389— 
Christenson v. Village of Hibbing, 
16 N.W.2d 881, 219 Minn. 141. 

Mo.—Munden v. Kansas City, 38 SW. 

2d 540, 22-5 Mo.App. 791. 

N.H.—^Hall V.. Wentworth's Location, 
149 A. 81, 84 N.H. 236—Clark v. 
Town of Hampton, 145 A. 265, 83 
NH. 524, 161 A.L.R. 1171. 

N.Y.—Jolley v. Washington County, 
68 N.Y.S.2d 8-54, 271 App.Div. 1046 
—Mason v. Town of Andes, 25 N. 
y.'S 2d 738, 261 App.Div. 354, af¬ 
firmed 39 NE.2d 262, 287 N.Y. 

617—^Wagner v. City of Amster¬ 
dam, 9 N.Y.S.2d 750, 256 App.Div. 
144—Huston V. Chenango County, 
i N.Y.S.2d 252, 253 App.Div. 66, 
affirmed 16 N.E.2d 301, 278 N.Y. 
646. 

Okl.—City of Seminole v. Mooring, 
91 P.2d 1091. 185 Okl. 359. 

Pa.—Prinkey v. Dunbar Tp., 161 A- 
640, 105 Pa.Super. 326. 

Tenn.—^Vance v. Hale, 2 S.W.2d 94, 
156 Tenn. 389, 57 A.L.R. 10'29. 
Tex.—City of Beaumont v. Kane, Civ. 
App, 33 S.W.2d 234, error dis¬ 
missed. 

42 C.J. p- 8'69 note 7.3. 
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out a jury,28 and, accordingly, it is usually a ques¬ 
tion of fact whether an existing barrier or railing 
was suf&cient.2S However, there is no infallible 
test as to when the question of negligence with re¬ 
spect to furnishing barriers and guard rails may 
not be determined as a matter of law,20 and in some 
circumstances such question may be so deter- 
mined.31 It cannot be said as a matter of law that 
the drowning of a person by slipping from a cause¬ 
way constructed through a reservoir and used as a 
public highway should have been reasonably antici- 

pated.32 


c. Proximate Cause 

The question of what was the proximate cause of the 
injury and whether the defendant's negligence contributed 
thereto is ordinarily a question for the jury unless there 
is no evidence fairly tending to show that the injuries or 
damage suffered were the proximate result of the defects 
or obstructions for which the defendant was responsible. 

In an action to recover for injuries resulting from 
the defective or dangerous condition of a public 
way, the question of what is the proximate cause of 
the injury is ordinarily a question for the jury,33 or 


Negrligence in. guarding' exca-vation 
Minn.—^Wilson v. City of Montevideo, 
265 N.W. 438, 196 Minn. 532. 

N.J.—Thompson v. Petrozzello, 137 
A. 835, 6 N.J.Misc. 645. 

N.T.—Coe V. City of New York, 265 
NT.S. 10, 238 AppDiv. 4'53. 

42 C.J. p 869 note 73 [d]. 

Reasonalble time for discovering 
removal of barriers warning persons 
of unsafe condition of highway is 
for jury.—^Pratt v. Western Bridge & 
Construction Ao, '226 N.W. 324, 118 
Neb 736, 

Submission held misleading 

Submission of question whether 
barrier maintained by city across 
street was reasonably sufficient to 
keep prudent person from going into 
ditch held misleading in motorist's 
action for injuries,—City of Amarillo 
V. Rust, Tex.Civ.App., 45 S.W.2d 285. 

28. Conn.—Horton v. MacDonald, 
135 A. 442, 105 Conn. 356. 

42 C.J. p 870 note 74. 

29. Fla.—Brinson v. City of Mul¬ 
berry, 139 So 792, 104 Fla. 248. 

Kan.—Neiswender v. Board of 
ComTs of Shawnee County, 101 P. 
2d 226, 151 Kan. 574. 

NH.—Savoie v. Littleton Const. Co., 
67 A.2d 772. 

N.Y.—^Mason v. Town of Andes, !26 
N.T.S.2d 738, 261 AppDiv 354, af¬ 
firmed 39 N.E.'2d 262, '287 N.Y. 617. 
N.D.—Trihub v. City of Minot, 23 N. 

W.2d 753, 74 N.D. 582. 

Tenn.—^Vance v. Hale, '2 S W.2d 94, 
115 6 Tenn. 389, 57 A.L.R. 1029. 

42 C.J. p 869 note 73 [c]. 

30. N.Y.—^Nicholson v. Stillwater, 
101 N.E. 858, '208 N.Y. 203. 

31. N.C.—Love v. City of Asheville, 
187 S.E. '5162. 210 N.C. 476. 

42 C.J. p 870 note 76. 

Evidence of rotted posts support¬ 
ing railing held insufficient to take to 
Jury action for injuries on question 
of county’s negligence in maintaining 
insufficient railing.—Bavison v. Sno¬ 
homish County, 2'70 P. 4'22, 149 Wash. 
109. 

32. N.Y.—^Bennett v, Kent, 1'50 N.E. 
302. 241 N.Y. 385. 


33. Ala.—City of Birmingham v. 
Latham, 162 So. 675, 230 Ala. 601. 

Cal.—^Bosqui v. City of San Bernar¬ 
dino, 43 P.2d 547, 2 Cal.2d 747— 
Barker v. City of Los Angeles, 135 
P.2d 573, 57 Cal.App 2d 742. 

Idaho.—Mason v. Hillsdale High¬ 
way Dist., 154 P.2d 490, 6'5 Idaho 
833. 

Ill.—^Harrison v. Yellow Cab Co., 31 
N.E.'2d 328, 308 Ill.App. 47—Doerr 
V. City of Freeport, 239 Ill App. 
560. 

Ky.—City of Catlettsburg v. Davis' 
Adm'r, 74 S W.2d 341, 255 Ky. 

382—^W. F. Robinson & Son v. 
Jones. 72 S.W.2d 16, 254 Ky. 637— 
Hunt-Forbes Const Co. v. Jordan's 
Adm’x, 63 S.W2d <501, 250 Ky. 455. 

Miss.—Public Service Corporation v. 
Watts, 150 So. 192, 168 Miss. 235. 

Mo.—Clark v. Atchison & Eastern 
Bridge Co., 24 S.W 2d 143, 3'24 Mo. 
544—'Cregger v. City of St. Charles, 
11 S.W.2d 750, 224 Mo.App. 232, 
quashal of opinion denied State ex 
rel. City of St. Charles v. Haid, 28 
,S.W 2d 97, 325 Mo. 107—Dowell v 
City of Hannibal, App., 200 S W.’2d 
546, reversed on other grounds 210 
S.W.2d 4. 

N.H.—Roberts v. Town of Lisbon, 
149 A. -508, 84 N.H. 266^Clark v. 
Town of Hampton, 145 A. 265, 83 
N.H. 524, 161 A.L.R. 1171. 

N.Y.—Trabisco v. City of New York, 
21 N.E 2d 615, 280 N.Y. 776—Forte 
V. City of Albany, 18 N.E. 2d 643, 
'279 N.Y. 416, reargument denied 
20 N.E.2d 21, 280 N.Y. 572—Mc- 
Kittrich v. New York Edison Co., 
19 N.Y.S.'2d 598, 2o9 App.Div. 377— 
Bissell V. Schenectady County, 15 
N.Y.S.2d 178, 258 App.Div. 824, re- 
argument denied 16 NY.S.2d 694, 
25S App.Div. 842, appeal denied — 
Coe V. City of New York, 265 N.Y.S 
10, 238 App.Div. -153. 

N.C.—^Harvell v. City of Wilmington, 
200 S.E. 367, 214 N.C. 608. 

Ohio—Shafer v. Clymer, '23 N.E.2d 
985, '62 Ohio App. 373. 

Pa.—^Dunlevy-FTanklin Co. v. Dona- 
telli, 99 Pa.Super. 285—^Holm v. 
City of New Castle, 96 Pa.Super. 
226. 

S.C.—^Rivers v. State Highway De- 
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f partment, 196 S.E. 172, 186 SC. 
493—^Hudson v. Chester County, 
174 S.E. 477, 172 S.C. 520. 

Tex—'City of Waco v. Branch, Civ 
App., 8 S.W.2d '271, conforming to 
answer to certified questions 5 S. 
W.2d 498, 117 Tex. 394, and error 
refused. 

Va—City of Radford v. Calhoun, 181 
SE. 345, 1'65 Va. '24, 100 AL.R. 
1378. 

42 C.J. p 872 note 3. 

Contributory negligence as proximate 
cause of injury see infra subdivi¬ 
sion d of this section. 

Act of G-od 

(1) Whether damage to automobile 
and injuries to owner thereof as re¬ 
sult of tree falling thereon during 
a high wind while she was traveling 
therein along city street was caused 
by act of God, so as to absolve city 
from liability, was question for jury 
under testimony and evidence of 
physical facts.—City of Birmingham 
V. Coe, 20 So.2d 110, 31 A]a.App 638, 
certiorari denied '20 So.2d 113, 246 
Ala. 231. 

(2) In action against county for 
injuries in automobile » accident 
claimed to have resulted from al¬ 
leged improperly maintained high¬ 
way, where county pleaded an act of 
God and offered evidence of an extra¬ 
ordinary rainfall, liability of county 
was for jury where evidence dis¬ 
closed highway needed repair before 
rain and did not show rain was sole 
cause of condition at time of acci¬ 
dent.—Morgan v. Greenville County, 
1 S.E.2d 144, 189 S.C. 368. 

(3) In action for injuries sustained 
when automobile in which plaintiff 
was riding was struck by a falling 
tree, which had stood just outside 
the right of way, conflicting evidence 
as to whether the tree fell because 
of defect therein or as result of an 
act of God in the form of a hurri¬ 
cane was for jury.—Inabinett v. 
State Highway Department, 12 S.E. 
2d 848, 196 S.C. 117. 

Guard rails 

Where proximate cause of motor¬ 
ist's death was skidding of car on ice 
in hi&hway, insufficiency of guard 



60 C.J.S. 


MOTOR VEHICLES 


§ 227 


for the trial court where the trial is to the court,34 
as is the question whether defendant’s negligence 
contributed to the injury.35 However, where there 
is no evidence fairly tending to show that the in¬ 
juries or damage suffered were the proximate result 
of the defects or obstructions in the highway for 
which defendant was responsible, the question 
should not be submitted to the jury.36 

d. Contributory Negligence 

(1) In general 

(2) Of passenger or occupant of vehicle 
(1) In General 

In an action for injuries from defects or obstructions 


in highways or other public places, the question whether 
op not the driver of the vehicle has been guilty of con¬ 
tributory negligence ordinarily is one of fact where the 
evidence is inconclusive or where it is such that different 
inferences may legitimately be drawn therefrom. 

In an action to recover for injury or damage re¬ 
sulting from the defective or dangerous condition of 
a highway or other public way, where the evidence 
is inconclusive or where it is such that different in¬ 
ferences may legitimately be drawn therefrom, the 
question whether or not the driver of the vehicle 
has been guilty of contributory negligence or has 
exercised reasonable care for his own safety ordi¬ 
narily is one of fact for the jury37 or for the trial 


rails on bridge against which car 
struck was of minor importance, 
though one to be considered by Jury. 
—^McCracken v. Curwensville Bor¬ 
ough. 163 A. 217, 309 Pa. 98, 86 A.L. 

R. 1379. 

34. Cal.—Miller v. Lyons, 252 P. 330, 
200 Cal. 232. 

Conn.—^Albright v. MacDonald, 183 A. 
389. 121 Conn. 88. 

Nev—^City of Las Vegas v. Schultz, 
83 P.'2d 1040, 59 Nev. 1. 

35. Ala.—City of Birmingham v. 
Simmons, 130 So. 896, 222 Ala. Ill, 
74 A.L R. 766, modification denied 
132 So. 322, 222 Ala. 309, 74 A.L.R. 
766. 

Cal.—^Westover v. City of Los An¬ 
geles. 128 P.2d 350, 20 Cal.2d OSS- 
Been V. Lummus Co., 173 P.2d 34, 
76 Cal.App.2d 288. 

Ga.—Bowe v. Bell, 189 S E. 269, 54 
Ga.App. 829—Bibb County v, Wor- 
then, 170 S.E. 925, 47 Ga.App. 538. 
Iowa—Kehm v. Dilts, 270 N.W. 388. 
222 Iowa 826—Gray v. City of Des 
Moines, 265 N.W. 612, 221 Iowa 
596, 104 A.L,R. 1228. 

Kan.—Thummel v. Kansas State 
Highway Commission, 164 P.2d 72, 
160 Kan. 532. 

Ky.—Commonwealth v. Hall, 203 S. 

W.2d 75, 305 Ky. 95. 

Mo.—^Berry v. Emery, Bird, Thayer 
Dry Goods Co., 211 S.W.2d 35— 
Lang V. J. C. Nichols Inv. Co., 59 
S.W.2d 63, 227.;Mo.App. 1123—Creg- 
ger V. City of St. Charles, 11 S.W. 
2d 750, 224 Mo.App. 232, quashal 
of opinion denied State ex rel. City 
of St. Charles v. Haid, :28 S.W. 2d 
97, 325 Mo. 107. 

N.T.—Annino v. City of Utica, 11 N. 
E.2d 726, 276 N.Y. 192—McKitlrich 
V. New York Edison Co., 19 N.Y.S. 
2d '598, '269 App.Div. 377. 

Pa.—Prinkey v. Dunbar Tp., 161 A. 
640, 10'5 Pa.Super. 326. 

S. C.—^Harrison v. Moragne, 2i5 S.E. 
2d 742, 202 S.C. 491. 

Tex.—City of Waco v. Branch, Civ. 

App.. 8 S.W.2d 271. 

Wash.—Gabrielsen v. City of Seattle, 


272 P, 723, 150 Wash. 157, 63 A.L. 

R. '200, affirmed 278 P. 1071, 152 
Wash. 700, 63 A.L.R. 200. 

42 C.J. p 872 note 5, 

Hole in street 

Where guest in automobile was in¬ 
jured when automobile struck a hole 
which city negligently allowed to 
remain in street and which hole 
driver did not know was there, 
whether negligence of city in per¬ 
mitting hole to exist was proximate 
cause of injury and whether alleged 
negligence of driver was a sufficient 
intervening cause to relieve city of 
liability were for jury.—^Muir v. City 
of Pittsburgh, 28 A 2d 81i6, 150 Pa. 
Super. 661. 

36. D.C.—Collins Viw District of Co¬ 
lumbia, 48 F.2d 1012, 60 App.D.C. 
100 . 

Ky.—Strong v. City of Harlan, 10'2 
SW.2d 353, 267 Ky. 454—City of 
Ashland v. Burley, 96 S W.2d 581, 
26'5 Ky. 176—City of Ludlow v. Al¬ 
bers, 87 S.W.'2d 599, 261 Ky. 274— 
Wigginton’s Adm’r v. Louisville 
Ry. Co., 75 S.W.2d 1046, 256 Ky. 
287. 

N.C.—Love V. City of Asheville, 187 

S. E. 562, 210 N.C. 476, 

Pa.—Holiman v. Sadsbury Tp., 31 A. 

2d 711, 347 Pa. 122. 

Utah.—Hedden v. Town of Bingham 
Canyon, 78 P.2d 637, 94 Utah 442. 

Act of Ck>d 

In action against state for damages 
to truck which went into washout, 
based on insufficiency and want of 
repair of culvert, evidence of extra¬ 
ordinary rainstorm held to show as 
matter of law that sole proximate 
cause of damage was act of God.— 
Zeno’s Bakery v. 'State, 1I66 A, 379, 
105 Vt. 370. 

Conjecture or BpecolatloxL 

Evidence held merely to establish 
ground for conjecture or speculation 
whether holes in street were proxi¬ 
mate cause of automobile overturn¬ 
ing and throwing occupants over em¬ 
bankment into lake, hence was insuf- 
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ficient to authorize submission to 

jury of case against city.—City of 

Ludlow V. Albers, 69 S.W.2d 1051, 

253 Ky. 525. 

37. Ala.—City of Birmingham v. La¬ 
tham, 162 So. 675, 230 Ala. 601. 

Ark.—Hill v. Whitney, 210 S.W.2d 
800. 

Cal.—Bosqui v. City of San Bernar¬ 
dino. 43 P.2d 547, 2 Cal.2d 747. 

Ill.—Schillo V. City of Chicago, 63 
N.E.2d 22, 326 Ill.App. 4C3—Nelson 
V. Village of Wmnelka, 58 N.E.2d 
321, 324 IlLApp. 616. 

Iowa—Lohr v. Sioux City, 7 N.W.‘2d 
781, 232 Iowa 1140. 

Kan.—^Collins v. Kansas State High¬ 
way Commission, 27 P2d 216, 138 
Kan. 629. 

Ky.—Commonwealth v. Bowman, 100 
S.W.2d 801, 267 Ky. 50—Moody's 
Adm’r v. Commonwealth, 97 S-W. 
2d 816, 265 Ky. 780—City of Provi¬ 
dence V. Young, 13 S W.2d 1022, 
227 Ky. 690. 

Md.—Tri-State Engineering Co. v. 
Graham. 148 A. 439, 158 Md. 328. 

Minn.—^Nelson v. City of Duluth, 214 
N.W. 774, 172 Mmn, 7i6. 

Nev.—Nevada Rock & Sand Co. v. 
Grich, 93 P.2d 513, 59 Nev. 345. 

N.H.—^Higgins v. Town of Carroll, 
167 A. '270, 86 N.H. 312. 

N.J.—Biscotto v^ Dalrymple, 158 A. 
101, 10 N.J.M1BC. 41. 

N.Y.—'Campbell v. City of New York, 
32 N.E.2d 825, 285 N.Y. 529—^Mc- 
Kittrich V. New York Edison Co., 
19 N.Y.S.'2d 598, 2'59 App.Div. 377— 
Bissell V. -Schenectady County, 15 
N.Y.'S.2d 178, 258 App Div. 824, 

reargument denied 16 N.Y.S 2d 694, 
258 App.Div. 842, appeal denied. 

N.C—^Ryals v. Carolina Contracting 
Co., 14 ,S.E.2d 531, 219 N.C. 479. 

Ohio —Karle v. Cincinnati St. Ry. 
Co., 43 N.E.2d 762, 69 Ohio App. 
327—Metcalf v. Franklin Asphalt 
Paving Co., 184 N.E. 762, 44 Ohio 
App. 173. 

Or.—Gerber v. Multnomah County, 22 
P.2d 1103, 143 Or. 452. 
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court where the trial is without a jury,^^ In some 
instances, however, the evidence may be so conclu¬ 
sive as to permit the court to determine as a mat¬ 
ter of law, without submission of the issue to the 
jury, that the driver of the vehicle was guilty of 
contributory negligence^^ or was not so negligent."*® 
A driver, failing to keep a constant lookout on the 
road ahead, is not negligent, as a matter of law, 
in the absence of warning,*^ and a motorist is not 


negligent as a matter of law in driving on a dan¬ 
gerous Or defective street or other traveled way 
knowing it to be dangerous unless the dangerous or 
defective condition is such that a person of ordi¬ 
nary prudence would not attempt to drive over it.*^ 

It is a question for the jury, on conflicting evi¬ 
dence, whether a motorist is guilty of contributory 
negligence in striking an obstruction,*^ but, where 


Pa.—McCracken v. Curwensville Bor¬ 
ough, 163 A. '317, 309 Pa. 98, 86 A. 
L.R. 1379—Cimino v, Laub, 43 A.2d 
446, 157 Pa.Super. 371—Wilk v 
Boroug-h of Mt. Oliver, 33 A.2d 73, 
152 Pa.Super. 539—Willetts v. But¬ 
ler Tp., 15 A.2d 393, 141 Pa.Super. 
394—^Boliver v. City of Philadel¬ 
phia, 9 A.2d 193, 137 Pa.Super. 
437—^Wensel v. Township of North 
Versailles, 7 A.2(i 590, 136 Pa.Su¬ 
per. 48'5. 

S.C.—^IVIahon v. Spartanburg- County, 
32 SE.2d 368, 205 S.C. 441-^Har- 
rison v. Rloragne, 2'5 S.E.2d 742. 202 
S.C. 491—Morgan v. Greenville 
County, 1 e.R3d 144, 189 S.C. 368. 
Va.—^City of Radford v. Calhoun, 181 
iS.E. 345, 165 Va. 24, 100 AX.R. 
1378. 

Wash.—Siunnions v. Cowlitz County, 
120 P.2d 479, 12 Wasli.2d 84. 

Wis.—^Morley v. City of Reedsburff, 
'248 N.W. 431, 211 Wis. 604. 

Wyo.—Opitz V. Town of City of New¬ 
castle, ‘249 P. '799, 35 Wyo 358. 

42 C.J. p 8161 note 55, p 867 note 40 
[cj, p S70 note 79. 

Farticalax acts of alleged negligence 

(1) Attempting to cross bridge 
with excessive truck load—^Yordy v. 
Northumberland County, 158 A. 607, 
104 ra.Super, 237. 

(2) Intoxication, 

Ky.—^City of Catlettsburg v. Davis’ 
Adm’r. 74 S.W.2d 341, 255 Ky. 382. 
Mich.—Jewell v Rogers Tp., 175 N. 
W. 151, 208 Mich. 318, 

(3) Proceeding after being blinded 
by lights of other car. 

Ky.—City of Providence v. Young, 
■13 SW.2d 1022, 227 Ky. 690. 

N.T.—Silver v. City of Yonkers, '246 
N.Y-S. 227, '231 App.Div. 835, af¬ 
firmed 177 N.B. 158, 2-56 N.Y. 603, 
followed In 246 N.T.S. 229. 231 
App.Div. 835 and 246 N.Y.S. '230, 
231 App.Div. 835. 

Contributoxy negligence as matter of 
law not established 
Gal.—Dempsey v Star House Movers, 
38 P.2d 825, 2 Cal.App.2d 720. 

Mo.—Clark v. Atchison & Eastern 
Bridge Co., *24 S.W.2d 143. 324 Mo. 
644. 

38. N.T.-^ohnson v. State, 173 N. 
T.-S. 701, 186 App.Div. 389, affirmed 
12*5 N.B. 919, 227 N.T. 610. 

4*2 C.J. p 870 note 80. 

39. Kan.—Hosier ▼. State Highway 


Commission, 16 P.2d 4'77, 136 Kan. 
468. 

Md.—Miller v. City of Baltimore, 157 
A. 2S9, 161 Md. 312. 

S.C.—Bunton v. South Carolina State 
Highway Department, 196 S.E 188, 
1816 S.C. 463. 

Wash.—Williams v. Cowlitz County, 
31 P.2d 84. 177 Wash. 218, adhered 
to 36 P.2d 1119, 177 Wash. 218. 

42 C J. p 870 note 78. 

presumption of due care on part 
of deceased motorist should not be 
submitted to jury where from all the 
evidence the trial court could say 
that minds of reasonable persons 
would not differ that motorist was 
negligent at time of accident.—Over- 
ton V. Wenatchee Beebe Orchard Co., 
183 P2d 473, 28 Wash.2d 377, 173 
A.L.R. 616. 

40. Neb —^Hartford Fire Ins. Co. of 
Hartford, Conn., v. Red Willow i 
County, 30 N.W.2d 51, -149 Neb. 10. | 

41. Wis—^Duby v. Columbia County, 
215 N.W. 819, 194 Wis. 1'7'2. 

Boad hazards 

The circumstances of each case 
must determine the degree of alert¬ 
ness required, of a driver in keeping 
a lookout for ro'id hazards, and us¬ 
ually It is a question for jury.—01- 
guin V. Thygesen, 143 P.2d 585, 47 
NM. 377. 

42. Ga.—Mayor, etc., of City of Bu¬ 
ford V. Hudlow, 190 S.B. 197, 55 

i Ga.App. 421, 

Okl —Toler v. Hawkins, 105 P.2d 
1041, 188 Okl. 58. 

Defective bridge 

In action for death of motorist 
caused by collapse of defective 
bridge, whether motorist was guilty 
of contributory negligence in cross¬ 
ing bridge after watchman had 
warned driver and companion that 
bridge had moved and “only one car 
at a time could go over” was for 
jury, since driver had right to in¬ 
terpret watchman’s warning as 
meaning that it was safe for one au¬ 
tomobile to cross at a time.—^Havens 
V. Strayer, 193 A. 13, 326 Pa. 663. 

43. Ala.—^Morgan Hill Paving Co. v. 

Fonville, 119 So. 610, 218 Ala, 

666 . 

Ark.—D. F. Jones Const. Co. v. Lew¬ 
is, 98 S.W.2d 874, 193 Ark. 130. 

Cal.—Lowe v. City of San Diego, 47 
P.2d 1083, 8 Cal.App.2d 440—Black 
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V. Southern Pac. Co., 12 P.'2d 981, 
124 Cal.App. 321—Folkins v. John¬ 
ston, 12 P.2d 153, 124 Cal.App. 169 
Colo—Arps V. City and County of 
Denver, 257 P, 1094, 82 Colo, 189. 
Ga.—Mayor, etc., of City of Buford 

V. Hudlow, 190 S.E. 197, 65 GaApp. 
421—^Williams v. Evans, 178 B.E. 
460, 60 Ga-App. 496. 

Ill.—De Verville v. City of Chicago, 
16 N.E.2d 141, 296 Ill.App 644. 

Ky.—Gorrell, Barrow & Kirkpatrick 
V South's Adm'r, 83 S.W.2d 518, 
2160 Ky. 28. 

La.—Kirk v. United Gas Public Serv¬ 
ice Co., 170 So. 1, 18 5 La. 680. 

Mo.—^Hendrick v, Kansas City, 60 S. 

W. 2d 704, 227 Mo.App. 998. 

N.T.—Wagner v. City of Amsterdam, 
9 N.Y.S.2d 750, 256 App.Div. 144 
N.C.—Ferguson v. City of Asheville, 
197 S.E. 146, 213 N.C. 569. 

Pa.—^Lane v. E. A, Mullen, Inc., 131 
A. 718, 285 Pa. 161. 

Tenn.—^Finchem v. Oman, 72 S.W.2d 
564, 18 Tenn.App. 40. 

Utah.—^Nielsen v. Christensen-Gard- 
ner, Inc., 38 P.2d 743, 85 Utah 79. 
Va.—City of Radford v. Callioun, 181 
S.E. 34'5. 165 Va. 24, 100 A.L.R. 
1378. 

Wash —Layton v. City of Yakima, 16 
P.2d 449, 170 Wash. 332. 

Wis—^Duby v. Columbia County, 215 
N.W. 819, 194 Wis. 172. 

42 C.J. p S52 note 13 [a], p 870 note 
81. 

Whether driver should have seen 

obstruction, notwithstanding absence 
of red lights required, is for jury.— 
Morehouse v. City of Everett, 252 P. 
157, 141 Wash. 399, 58 A.L.R. 1482. 

Going around barricade 
How much time a motorist, sudden¬ 
ly coming on unlighted barricade 
across road at night had to consider 
what to do to avoid collision there¬ 
with, and whether he exercised rea¬ 
sonable prudence in undertaking to 
go around barricade, resulting in col¬ 
lision with telephone pole beside 
road, were questions for jury.—Doby 
V. W. L. Florence Const. Co., 32 S.E. 
2d 627, 71 Ga-App 888. 

Particular obstructions 
(1) Brush or fall-en trees. 

Md.—Caroline County Com’rs v. Beu¬ 
lah. 138 A. 25. 153 Md. 221. 

Mass.—Carroll v. City of Lowell, 71 
N.E.2d 763, 321 Mass. 98—Doloian 
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the evidence permits of but one inference, contrib¬ 
utory negligence with respect to an injury so caused 
may be established as a matter of law, so that sub¬ 
mission of the issue to the jury is unnecessary or 
improper.'*^ The trier of the facts, in case of con¬ 


flicting evidence, should also pass on the question 
of contributory negligence with respect to driving 
into holes, ditches, trenches,^5 or depressions,^6 

in driving off the traveled way, 47 through or over 


V. Town of Auburn, 198 N.E. 247, 
292 Mass. 283. 

Mich.—Holland v. Allegan County, 25 
N.W-2d 140, 316 Mich. 134. 

(2) Bridge abutment.—Gold v. Ki- 
ker, 10 S.E.2d 650. 218 N.C. 204. 

(3) Concrete mixer. 

Minn.—^Wicker v. North States Const. 

Co., 235 N.W. 630, 183 Minn. 79. 

Pa.—Rowland v. Canuso, 196 A. 823, 
329 Pa, 72. 

(4) Culvert.—Melican v. Whitlow 
Const. Co, Mo., 278 S.W. 361. 

(5) Girder of bridge or viaduct. 

Ill.—Schillo V. City of Chicago, 62 

N.E.2d 22, 326 Ill.App. 463. 

Md.—Mayor and City Council of Bal¬ 
timore V. Thompson. 189 A. 822, 171 
Md. 460. 

Mo.—Love V. Kansas City, App., 118 
S.W. 2d 69. j 

(6) Gravel or stones. j 

Cal.—Polkins v. Johnston, 12 P.2d 

■153, 124 Cal.App. 169. 

N.J.—Sadlon v. Jannarone, 132 A. 

749, 102 N.J.Law 343. 

Pa.—^Fortis v. City of Pittsburgh, 22 
A.2d 652. 344 Pa 121. 

42 C.J. p 870 note 81 [b], [d], [i], 

(7) House being moved.—^More¬ 
house V. City of Everett, '252 P. 15 7, 
141 Wash. 399, 68 A.L.R. 1482. 

(8) Hydrant.—Sturzinger v. City 
of Sandusky, 162 N.E. 684, 28 Ohio 
App. 263. 

' (9) Ice barrier.—Brown v. Oakland 

County, 271 NW. 550, '279 Mich. 55. 

(10) Manhole. 

Ind.—City of Gary v. Bontrager 
Const. Co., 47 N.E.2d 182, 113 Ind. 
App. 151. 

Kan.—Crawford v. City of Wichita, 
39 P.2d 911, 141 Kan. 171. 

N.Y.—McKittnch v. New York Edi¬ 
son Co., 19 N.Y.'S 2d 598, 259 App. 
Div. 377. 

N.C.—Barnes v. Town of Wilson, 7 
S.E.2d 359, 217 N.C. 190. 

42 C.J. p 870 note 81 [a]. 

(11) Road roller.—Brown & Root 
V. Duncan, Tex.Civ.App., 40 S.W.2d 
244. 

(12) Rope or chain. 

N.Y.—Bell V. Workmen's Circle of 
America, 280 N.Y.S. 938, 245 App. 
Div. 771, affirmed 200 N.E. 41, 269 
NY. 650. 

Wash—Gerritsen v. City of Seattle, 
2 P.2d 1092, 164 Wash 459. 

42 C.J. p 870 note 81 [e], [f]. 

(13) Safety island.—Rohwedder v. 
City of Chicago, 53 N.E.2d 496, 322 
lll-App. 700. 

(14) Sewer basin.—^Wilk v. Bor¬ 


ough of Mt. Oliver, 33 A'.2d 73, 152 
Pa.Super. 539. 

(15) Signal stanchions or devices. 
—Garrison v. City of Detroit, 258 N. 
W. 259, 270 Mich. 237. 

Negligence as matter of law held 
not established 

Ga.—S. C. Jones Co. v. Yawn, 188 S. 
E. ‘603, 54 Ga.App. 826—City of 
Macon v. Jones, 138 S.E. 283, 36 
Ga.App. 799. 

Mo.—Plater v. W. C. Mullins Const. 

Co., 17 S.W.2d 658. 223 Mo.App. 650. 
N.J.—Schorr v. Eastern Engineering 
Co., 155 A. 790, 9 N.J.Misc. 786. 

Pa.—Lane v. E. A. Mullen, Inc., 131 
A. 718, 285 Pa. 161. 

•14- Kan.—Mosier v. State Highway 
Commission, 16 P.2d 477, 136 Kan. 
468. 

Md.—Miller v- City of Baltimore, 16‘7 
A. 289, 161 Md. 312. 

Wash.—^Williams v. Cowlitz County, 
31 P.2d 84, 177 Wash. 218. adhered 
to 36 P.2d 1119, 177 Wash. 218. 

45. Idaho.—Call v. City of Burley, 
62 P.2d 101, 57 Idaho 58. 
Ill.--Budek V. City of Chicago, 279 
Ill.App. 410, 

Iowa—Smith v. Town of Hudson, 
207 N.W. 340, 202 Iowa 300. 

Kan.—Womochil v. List & Clark 
Const. Co., 11 P.2d 731, 135 Kan. 
695. 

Mich.—^Norwich Union Fire Ins. Soc. 
V. Globe Const. Co., 16 N.W.2d 110, 
309 Mich. 655—^Maxson v. Bay 
County, 287 N.W. 389, 290 Mich. 8'6. 
Minn.—Christenson v. Village of Hib- 
bing, 16 N,W.2d 881, 219 Minn. 
141 — ^Wilson V. City of Montevideo, 
265 N.W. 438, 196 Minn. 532. 

Neb.—Pratt v. Western Bridge & 
Construction Co., 218 N.W. 397, 116 
Neb 553, 58 A.D.R. 527. 

N.Y.—Broderick v. City of New York, 
7 N.Y.S.2d 809, 25'5 App.Div. 875. 
Ohio.—Erb v. City of Youngstown, 24 
N.E 2d 629, 62 Ohio App. 482. 

Pa.—^Willetts v. Butler Tp , 15 A.2d 
392, 141 Pa. Super. 394—^Holm v. 

City of New Castle, 96 Pa. Super. 
226—Harper v. Trainer Borough, 
Com.Pl., 33 Del.Co. 229. 

S.C.—Griffin v^ State Highway De¬ 
partment of South Carolina, 170 
S.E. 459, 1'70 S.C. 403—Jeffords v. 
Florence County, 162 S.E, 574, 165 
S.C. 15. 81 A.L.R. 313. 

S.D.—^Drake v. City of Mobridge, 243 
N.W. 429, 60 S.D. 79. 

Wis.—Turecek v. Marathon County, 
221 N.W. 384, 197 Wis. 75. 

42 C.J. p 870 note 82. 

Notice 

(1) Whether and when hole or ex- 
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cavation in road would be noticed by 
careful automobile driver is ordinari¬ 
ly fact issue—Martin v. J. A. Mer- 
cier Co., 238 N.W. 181, 255 Mich. 587, 
78 A.LR. 520. 

(2) In action for damages for in¬ 
juries received when wheel of auto¬ 
mobile dropped into hole in road, 
whether risk was so obvious that 
it should have been avoided by mo¬ 
torist was for jury,—Willetts v. 
Butler Tp., 15 A.2d 392, 141 Pa. 
Super. 394. 

Contrihutory siegligeiice as matter 
of law held not established. 

Md.—City of Baltimore v. Poe, 156 
A. 888, 161 Md. 334. 

Mo.—Munden v. Kansas City, 38 S. 
W.2d 540, 225 Mo.App. 791. 
Freedom from contributory neg¬ 
ligence held established as a matter 
of law so that submission of ques¬ 
tion to jury was not required.— 
Hartford Fire Ins. Co. of Hartford, 
Conn., V. Red Willow County, 30 N. 
W.2d 51, 149 Neb. 10. 

40. Mich,—Lang v. Ingham County, 
269 N.W. 197, 277 Mich. 345. 

Neb.—Cromwell v. Fillmore County, 
239 N.W. 735, 122 Neb. 114. 
Ohio.—Starling v. Board of Com'rs 
of Portage County, 4 N.E. 2d 921, 
53 Ohio App. 293. 

42 C.J. p 870 note 83. 

Knowledge of bumps 

A motorcyclist, who was injured 
when he lost control of motorcycle 
after wheel became stuck in rut ad¬ 
jacent to trolley rail, was not guilty 
of contributory negligence as a mat¬ 
ter of law because of his knowledge 
of bumps on the street surface.— 
Boliver v. City of Philadelphia, 9 
A.2d 193, 137 Pa.Super. 437. 

47, Cal.—Bosqui v. City of San 
Bernardino, 43 P.2d 547, 2 Cal.2d 
747—Bennett v. Kings County, 12 
P.2d 47, 124 Cal.App. 147. 

42 C.J. p 870 note 79 [bj. 

Shoulder of road 

(1) Mere driving on shoulder of a 
road is not contributory negligence 
as a matter of law, such fact, with 
others throwing light on the rea¬ 
sonableness of plaintiff’s regard for 
his own safety, ordinarily being for 
the jury. 

Pa,—Cimino v. Laub, 43 A.2d 446, 
157 Pa.Super. 371 

S.C.—Bunton v. South Carolina State 
Highway Department, 196 S.E. 
188, 186 S.C. 463. 

(2) In action by motorist and wife 
against county for injuries sus¬ 
tained when automobile rolled into 



§ m 


MOTOR YEEIGLE8 


60 C.J.S 


fences, railings,curbs, or embankments,^® or into 
canals or streams,50 or in driving on the wrong side 
of the street.^i 

It is a question for the jury, unless the evidence 
permits of but one inference, whether a motorist 
was guilty of contributory negligence in driving on 
an icy or otherwise slippery road, and skidding 
thereon,53 in driving with insufficient lights^^ or 
without lights,55 or in an insufficiently lighted area,56 
in shifting gears,57 or in not observing that travel 
had been diverted to a temporary bridge.58 In the 
absence of exceptional circumstances, a motorist is 
not negligent as a matter of law in driving into a 
cloud of smoke without first stopping and making 
a deliberate survey of the situation.5® 


Choice of tvay. The comparative availability, 
convenience, freedom from dangerous defects, and 
safety for travel, as between two or more highways 
are generally questions for the jury to determine.®® 

Speed. Whether reasonable care was being ex¬ 
ercised with regard to the rate of speed at which the 
vehicle was traveling is to be determined as a ques¬ 
tion of fact in the light of all the surrounding cir¬ 
cumstances,®^ and ordinarily the question whether 
the driver of an automobile was guilty of contribu¬ 
tory negligence in not having his car under such 
control that he could stop it or turn it aside with¬ 
in the distance he could see with the aid of his lights 
is for the jury.®^ In some cases, however, contrib¬ 
utory negligence with respect to speed of operation 


river when soft shoulder of county 
road grave way, fact that plaintiffs 
frequently traveled over road was 
not conclusive that they were aware 
of unsafe condition of the outer por¬ 
tion of the road at the time acci¬ 
dent occurred, and were therefore 
guilty of contributory negligence as 
a matter of law.—Simmons v. Cow¬ 
litz County, 120 P.2d 479, 12 Wash. 
2d 84. 

48. Mich.—Marek v. City of Alpe¬ 
na, 242 NW. 793, 258 Mich. 637, 
affirmed 246 N.W, 171, 261 Mich. 
154. 

49. Cal.—Arellano v. City of Bur- 
hank, 89 P.2d 113, 13 Cal.2d 248. 

Conn.—^Horton v. MacDonald, 135 A. 
442, 105 Conn. 356. 

Minn.—^Mix v. City of Minneapolis, 
18 ISr.W.2d 130, 219 Minn. 389. 
N.C.—^Ferguson v. City of Asheville, 
197 S.E. 146, 213 N.C. 569. 

Briving close to edge 

Driver of car held not negligent 
as matter of law in driving in night¬ 
time close to edge of embankment 
when meeting another car, although 
no necessity existed, where there 
was no indication that embankment 
was undermined.—^Wilson v. Coe Tp., 
Isabella County, 206 N.W. 365, 233 
Mich. 75. 

50. Ariz.—City of Phoenix v. May- 
field, 20 P.2d 296, 41 Ariz. 537. 

N.T.—Lang v. City of Troy, 12 N.T. 
S.2d 599, 256 App.Div. 743, appeal 
denied 14 N.T.S.2d 286, 257 App 
Div. 1063, reversed on other 
grounds 25 N.E.2d 388, 282 Isr.T. 
607, reargument denied 28 N.E.2d 
40. 283 N.T. 643. 

Tex.—City of Beaumont v. Kane, 
Civ.App., 33 S.W.2d 234, error dis¬ 
missed. 

51. Cal.—^Prescott v. City of Orange, 
132 P2d 623, 56 Cal.App.2d 144. 

S.C.—^Toung V. City of Camden, 198 
S.H. 45, 187 S.C. 414. 

52. Conn.—^Bacon v. Town of Rocky 
Hill, 11 A.2d 399, 126 Conn. 402. 


Pa.—^Ventura v. City of Pittsburgh, 
47 A.2d 668, 159 Pa.Super. 279. 

Wis.—Keller v. City of Port Wash¬ 
ington, 227 N.W. 284, 200 Wis. 87. 
BxivixLg without chains 
Conn.—^Witek v. Town of Southbury, 
42 A 2d 843, 132 Conn. 104. 

Pa.—Geiger v. Dowdy, 170 A. 420, 
111 Pa.Super. 485. 

S.D.—McKay v. Pennington County, 
230 N.W, 225, 57 S.D. 39. 

53. Cal.—Ohran v Yolo County, 104 
P.2d 700, 40 CalApp.2d 298. 

Idaho.—Mason v. Hillsdale Highway 
Dist., 154 P.2d 490, 65 Idaho 833. 
Me.—Stride v. Portland Water Dist., 
178 A. 124, 133 Me. 516. 

N.T.—^Bissell v. Schenectady Coun¬ 
ty, 15 N.Y.S.2d 178, 258 App.Div. 
824, reargument denied 16 N.T.S. 
2d 694, 25S App.Div. 842, appeal 
denied 

Ohio—Zimmer v. Kennedy, 7 N.E 
2d 574, 54 Ohio App. 361. 

Va.—City of Richmond v. Best, 23 
S.E.2d 224, ISO Va. 429. 

Wash.—^Fichtenberg v. Lincoln 
County, 273 P. 178, 150 Wash. 459 
Muddy street 

Ga.—City Council of Augusta v. 
Hamilton, 194 S.E. 244, 56 Ga.App. 
859. 

Failure to act 

Pact that driver of skidding auto¬ 
mobile truck which overturned 
failed to release foot brake or turn 
course did not convict him of con¬ 
tributory negligence as matter of 
law.—Clark v. Atchison & Eastern 
Bridge Co., 24 S.W.2d 143, 324 Mo. 
544. 

54. Minn.—Wicker v. North States 
■Const. Co., 235 N.W. 630, 183 Minn. 
79. 

42 C.J. p 871 note 84. 

55. Conn—Baldwin v. Norwalk 112 
A. 660, 96 Conn 1. 

Ill.—Ferry v. Waukegan, 196 Ill.App. 
81. 

56. Ky,—^Louisville & N. R. Co. v. 
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Loesch, 284 SW. 1097, 215 Ky. 452, 
47 A.LR. 347. 

lusufflcieutly lighted bridge 
Ky—Louisville & N. R. Co. v. 
Loesch, supra. 

57. Wis.—^Bowen v. Osceola, 200 N. 
W. 766, 185 Wis. 11. 

58. Iowa.—Owens v. Iowa County, 
1'69 N.W. 388, 186 Iowa 408. 

59. Minn.—Young v. Great Northern 
Ry. Co., 282 N.W. 691, 204 Minn. 
122 

42 C.J. p 870 note 81 [h]. 

60. W.Va.—Williams v. Main Island 
Creek Coal Co., 98 S.E. 611, 83 W. 
Va. 464. 

61. Cal.—Ohran v. Yolo County, 104 
P.2d 700, 40 CalApp.2d 298. 

Pla.-^City of Tampa v. Finley, 11 
So.2d '576, 152 Fla. 335. 

Ga—Doby v. W. L. Florence Const. 

Co., 32 S.E.2d 527, 71 GaApp. 888. 
Idaho.—^Pittman v. Sather. 188 P.2d 
600. 

N.H.—Savoie v. Littleton Const. Co., 
5'7 A.-2d 772. 

Tenn.—Tngg v^ H. K. Ferguson Co., 
App., 209 S.W.2d 525. 

42 C.J. p 8'71 note 89. 

62. Mo.—^Love v. Kansas City, App., 
-118 S.W.'2d 69. 

Negligence as matter of law 

(1) It IS not always negligence as 
matter of law to operate automobile 
at night too rapidly to stop it within 
radius illuminated by its lights, 
question depending on atmospheric 
conditions and known condition of 
highway.—^Black v. Southern Pac. 
Co., 12 P.2d 981, 124 Cal.App. 321. 

(2) Driver of automobile was not 
guilty of negligence as a matter of 
law because of the fact that he was 
not driving slowly enough at night 
to stop the automobile before strik¬ 
ing endgate which had fallen from 
truck into path of automobile.— 
Swinford v. Finck, 299 N.W, 227. 139 
Neb. 886. 
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may be determined as a question of law,®3 as where 
the facts shown unmistakably point to but one con¬ 
clusion.®^ 

Concurrent negligence; proximate cause. It is 
usually a question for the trier of the facts, on con¬ 
flicting evidence, whether the alleged negligence of 
the driver was the proximate cause of the injury, 
absolving defendant from liability,and it has been 
held that the negligence of a motorist does not as a 
matter of law insulate the alleged negligence of a 
contractor in failing to provide lights, signs, or bar¬ 
riers.®® Under a statutory modification of the rule 
as to contributory negligence permitting a recovery 
where there is negligence by both parties which is 
concurrent and contributes to the injury sued for, 
where the driver of a motor vehicle collided at night 
with an obstruction in a city street, on evidence 
tending to show that the city had been negligent in 
allowing the obstruction to remain in the street and 
plaintiff was negligent in failing to have the lights 
required by law upon his motor vehicle, it is a ques¬ 
tion for the jury to determine whether the negli¬ 
gence of plaintiff was the sole cause of the injury 
or whether it was merely contributory thereto.®'^ It 


is also for the jury to say whether the negligence 
of each party was concurrent and contributed to the 
injury,®^ and whether the fault of plaintiff was less 
than the fault of defendant,®^ and whether plaintiff 
by the exercise of ordinary care could have avoided 
the consequences of defendant’s negligence."^® 

Pe7‘son pushing car. The question whether a per¬ 
son lawfully upon the highway engaged in the law¬ 
ful act of pushing a motor vehicle was exercising 
ordinary care and caution under the circumstances 
is properly left for the jury as a question of fact,^^ 

(2) Of Passenger or Occupant of Vehicle 

In an action to recover for Injuries resulting from the 
dangerous or defective condition of a public way, it is a 
question of fact whether a passenger or occupant of the 
vehicle other than the driver is guilty of contributory neg¬ 
ligence, where the evidence is conflicting or more than 
one inference can be drawn therefrom. 

In an action to recover for injuries resulting from 
the dangerous or defective condition of a street or 
highway, the question whether a guest or occupant 
of the motor vehicle other than the driver has ex¬ 
ercised due care for his own safety is ordinarily one 
of fact, to be submitted to the jury or other trier 
of the facts,"^2 but the facts may be such that no 


63. Minn.—Olson v. Hector Const. 
Co., 13 N.W.2d 35, 216 Minn. 432. 

42 C.J. p 871 note 90. 

Protected working' area 

Where contractor resurfacing high¬ 
way protected working area with 
adequate flares and other signals, and 
motorist knew purpose of flares, but 
he proceeded at'such rate of speed 
that he could not avoid collision with 
truck used by contractor in the work, 
evidence regarding contributory neg¬ 
ligence justified directed verdict for 
contractor, in motorist's action 
against contractor.—Olson v. Hector 
Const. Co., supra. 

64. Ga.—^Doby v. W. L. Florence 
Const. Co., 32 S.E.-2d 527, 71 Ga. 
App. 888. 

85. Mont.—Green v. City of Round¬ 
up, 157 P,2d 1010, 117 Mont. 249. 
N.C.—^Ferguson v. City of Asheville, 
197 S.E. 146, 213 IT.C. 5'69. 

Ohio.—City of Springfield v. McDan¬ 
iel, 186 N.E. 741, 45 Ohio App. 87. 
Pa.—^Helmick v. Township of South 
Union, 185 A. 609, 323 Pa. 433— 
Muir V. City of Pittsburgh, 28 A. 
■2d 816. 1'50 Pa.Super. 661. 

S.C.—^Young V. City of Camden, 198 
S.E. 45, 187 S.C. 414—Lusk v. State 
Highway Department, 186 S.E. 786, 
181 S C. 101—Hudson v. Chester 
County, 174 S.E. 47'7, 1'72 S.C. 

■520—Townsend v. State Highway 
Department, 153 S.E. 572, 156 S.C 
541. 

Utah.”-Nielsen v. Christensen-Gard- 


ner, Inc, 38 P.2d 743. 85 Utah, 79. 
42 C.J. p 872 note 3 [a] (1), [bj. 
Defendant's negligence as proximate 
cause of injury see supra subdivi¬ 
sion c of this section. 

Speed 

S.C.—Townsend v. State Highway 
Department, 153 S.E. 57'2, 156 S.C. 
641. 

Va.—‘City of Norfolk v. Hall, 9 S.E. 
2d 356, 175 Va. 645. 

Poles in a city street and in the 
direct line of traffic are so seldom 
found under modern traffic condi¬ 
tions that it cannot be held as a 
matter of law that a driver of an au¬ 
tomobile should be held solely re¬ 
sponsible for an accident if he crash¬ 
es into such a pole.—Nelson v. Du- 
quesne Light Co., 12 A.2d 299, 338 
Pa. 37, 128 A.L.R. 1257. 

Negligence as matter of law 

(1) Contributory negligence held 
not as a matter of law the proximate 
cause of the injury or damage. 

Cal.—^Uttley v. City of Santa Ana, 28 
P.2d 377, 136 CaLApp. 23. 

Hawaii.—Wong v. McGandless, 31 
Hawaii T50. 

(2) Driver who on rainy, foggy 
flight drove into canal intersecting 

street held not as matter of law 
guilty of intervening negligence 
which would preclude recovery from 
city for passenger’s death, where 
city negligently failed to erect warn¬ 
ing signs or barricades along canal 
bank.—City of Indianapolis v, Willis, 
194 N.E. 343, 208 Ind. 607. 

587 


66 . Mo.—Applebee v. Ross, 48 S.W. 
2 d 900, 82 A.L.R. ‘288. 

N.C.—Gold V. Kiker, 5 S.B.2d 548, 216 
N.C. '511. 

67. Ga.—Ocilla v. Luke, 110 S.E. 
757, 28 Ga.App. 234. 

68 . Ga.—Ocilla v. Luke, supra. 

69. Ga.—Ocilla v. Luke, supra. 

70. Ga.—Ocilla v. Luke, supra. 

71. N.T.—Bennett v. Kent. 209 N.T. 
S. 311, 125 Misc. 23, affirmed 209 
N.YS. 311, 213 App.Div. 873, re¬ 
versed on other grounds 150 N.E, 
30'3, 241 N.Y. 385. 

72. Ala —City of Birmingham v. 
Young, 22 So,2d 169, 246 Ala. 650— 
Morgan Hill Paving Co. v. Fon- 
ville, 130 So. 807, 2'22 Ala. 120. 

Idaho —Call v. City of Burley, 62 
P.2d 101, 57 Idaho 68. 

Ill,—Tapscott v. City of Chicago, 22 
N.E2d 774, 301 Ill.App. 322—Budek 
V. City of Chicago, 279 Ill.App. 410. 
Iowa.—Kehm v. Dilts, 270 N.W. 388. 
222 Iowa 826. 

Kan.—^Billings v. Aldridge, 3 P.2d 
639, 133 Kan. 769. 

Ky.—Moody's Adm'r v. Common¬ 
wealth. 9‘7 S.W.2d 816, 2165 Ky. 780. 
Md.—Kent County Com'rs v. Pardee, 
134 A. 33, 151 Md. 68. 

Minn.—^Fitzgerald Vw Village of Bo- 
vey, '219 N.W. 774, 174 Minn. 450. 
Mo.—^Plater v. Kansas City, 68 S.W. 
2d 800, 334 Mo. 842—Wilmore v- 
Holmes, App., 7 S.W.2d 410. 

Neb.—^Boomer v. Lancaster County, 
:212 N.W. 613, 115 Neb. 295. 
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other inference can be drawn than that the conduct 
of the passenger was such as to constitute contribu¬ 
tory negligence,'^3 qj- that the passenger was free 
from contributory negligence,'^^ in which case the 
matter should not be submitted to the jury. So, 
where the evidence is conflicting, it is for the trier 
of the facts to determine whether a passenger has 
been guilty of contributory negligence in riding in 
a vehicle driven by a physically incapacitated per¬ 
sonas or by one who is intoxicated,*^® in riding in a 
dangerous or insecure position,in failing to in¬ 
vestigate the qualifications of the driver,*^® in being 
intoxicated,*^9 or in failing to warn or caution the 
driver.®® Where, under the undisputed facts, the 
negligence of the driver cannot be imputed to the 
occupant of the vehicle, such question may be de¬ 
cided as a matter of law,®i notwithstanding there 
is a constitutional provision in the particular juris¬ 
diction requiring questions of contributory negli¬ 


gence to be left to the jury as questions of fact.®^ 

Assumption of risk. Whether a passenger as¬ 
sumed the risk of injury because of his reliance on 
the driver of the automobile usually is a question of 
fact for the jury.®® 

§ 228 . -Instructions 

The instructions in an action to recover for injuries 
resulting from the defective condition of a public way 
should fully and clearly state the law applicable to the 
case; they should not be contradictory, misleading, or 
based on issues not raised by the pleadings and the evi< 
dencG. 

The general rules governing instructions to the 
jury in civil actions, discussed in the C.J.S. title 
Trial §§ 266-448, also 64 C.J. p 510 note 3-p 1008 
note 99, are applicable to actions for injuries to au¬ 
tomobiles or occupants resulting from the defective 
condition of public ways.®^ The parties are enti- 


N.H.—^Vidal v. Town of Errol, 16'2 A. 
232, 86 N.H. 1. 

N.Y.—Cheney v. Erie County, 16 N. 

Y.S.2d 623, 258 App.Div. 932. 

Ohio.—City of Springfield v. Mc¬ 
Daniel. 186 N.E. 741, 45 Ohio App. 
87. 

Pa—Wensel v. Township of North 
Versailles. 7 A.2d.'590, 136 Pafiu- 
per. 4S5. 

S.C.—^Lusfc V. State Highway Depart¬ 
ment, 186 S.E. 786, 181 S.C. 101— 
Hudson V. Chester County, 174 S.E. 
477, 172 S.C 620. 

Tenn.—City of Nashville v. Brown, 
157 S.W2d 612, 25 Tenn.App, 340. 
Wash.—Finholt v. City of Seattle, 
247 P. 950. 139 Wash. 497. 

42 C.J. p 871 note 96. 

Hegligence as matter of law held not 
established 

(1) In general.—^Prinkey v. Dunbar 
Tp., 161 A. 640, 105 Pa.Super. 326. 

(2) One injured while riding as 
mere gratuitous passenger in auto¬ 
mobile should not be held guilty of 
contributory negligence as matter of 
law, unless he actively participated 
in driver's negligence, was aware of 
driver's incompetence or carelessness, 
or, knowing that driver was not tak¬ 
ing proper precautions while ap¬ 
proaching place of danger, failed to 
warn or admonish driver.—Green v, 
City of Koundup, 157 P.2d 1010, 117 
Mont. 249, 

ICiLowledge 

In action against town for death 
of automobile passenger, whether 
passenger knew driver was unli¬ 
censed, rendering passenger joint 
wrongdoer, would ordinarily be jury 
<luestion.—^Vidal v. Town of Errol, 
162 A. 232, 86 N.H. 1. 

73- S.C.—Smoak v. Charleston 
County, 122 S.E. 862, 128 S.C. 379. 

74. Minn,—^Hoffman v. City of St. 


Paul, 245 N.W. 373, 187 Minn. 320, 
86 AL.R. 198. 

Mo.—^Williams v. City of Mexico, 
34 'S.W.2d 992, 224 Mo.App. 1224. 

N C —Speas v. City of Greensboro, 
167 S.E. 807, 204 N.C. 239. 
Overcrowding 

Question of guest's contributory 
negligence in riding in automobile 
with knowledge that three persons 
were riding in front seat was insuf¬ 
ficient for jury under uncontroverted 
evidence that driver was not restrict¬ 
ed in operation of automobile by 
reason of presence of two other per¬ 
sons in front seat.—^Norris v. City 
of Mingo Junction, 9 N.E.2d 742, 55 
Ohio App. 288. 

75. Ala.—Morgan Hill Paving Co. v. 
Ponville, 119 So. 610, 218 Ala. 666. 

76. Ill.—Reed v. Alton Water Co., 22 
N.E,2d 395, 301 Ill.App 219. 

77. Ky.—City of Louisville v. Hale's 
Adm’r, 37 S.W.2d 20, 238 Ky. 182. 

Pa,—^D'Ambrosio v. City of Philadel¬ 
phia, 47 A.2d 256, 354 Pa, 403. 

42 C.J. p 871 note 96 [a]. 

78. N.H.—Roberts v. Town of Lis¬ 
bon, -149 A. 508, 84 N.H. 266. 

79. Ill.—Habenstreit v City of Bel¬ 
leville, '23 N.E 2d 808, 302 Ill.App. 
383. 

Ky.—City of Louisville v. Hale's 
Adm'r, 37 S.W.2d 20. 238 Ky. 182. 
Mich.—Jewell v. Rogers Tp., 17'5 N. 
W. 151, 208 Mich 318. 

80. Ill.—^Habenstreit v. City of Bel¬ 
leville, 23 N.E,2d 808, 302 Ill.App. 
383. 

Mich.—Parker v. Kettinger, 241 N.W. 
2-26, 2'57 Mich. 385. 

42 C.J. p 871 note 9i6 [b], [c], p 871 
note 97. 

Disturbed condltloii of street 

An automobile guest, who was in¬ 
jured in collision of automobile with 
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street barricade caused by grroove In 
which wheels were caught, was not 
guilty of contributory negligence as 
matter of law because not observing 
disturbed condition of street in time 
to have avoided collision by warning 
motorist—Leach v. City of St. Jo¬ 
seph, 176 S.W.2d 468, 352 Mo. 193. 

81. Okl.—St. Louis, etc., R. Co. v. 
Bell. 159 P. 336, 58 Okl. 84, L.R.A. 
19i7A 543. 

82. Okl.—'St. Louis, etc., R. Co. v. 
Bell, supra. 

83. Iowa.—Kehm v. Dilts, 270 N.W. 
388, 222 Iowa 826. . 

imiicensed driver 

In action against town for death 
of passenger killed in automobile 
driven over unrailed embankment, re¬ 
covery could not be denied as matter 
of law on theory that deceased as¬ 
sumed risk of unlicensed driver's 
misconduct.—^Vidal v. Town of Errol, 
162 A. 23;2, 8'6 N.H. 1. 

84. Ala.—^Morgan Hill Paving Co. v. 

Ponville, 119 . So. 610, 218 Ala. 

566. 

Idaho.—'Call v. City of Burley, 6'2 P. 

2d 101, 5'7 Idaho 58. 

S.C.—Townsend v. State Highway 
Department, 153 S.E. 572, 156 S.C. 
541. 

Instructions held proper or errone. 
ously refused 
(1) In general. 

Cal.—Maddern v. City and County of 
'San Francisco, 169 P.2d 425, 74 
Cal.App. 742—^Klopper v. D. J. & 
T. Sullivan Co., 13 P.2d 839. 124 
Cal.App. 769. 

Conn.—Witek v. Town of Southbury, 
42 A.'2d 843, 132 Conn. 104. 

Idaho.—Craig v. Village of Meridian, 
■52 P.2d 145, 56 Idaho 220. 

Ill.—Schillo V. City of Chicago, 62 
N.E.2d 22. 326 IlLApp. 463. 
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tied to instructions on any issue which the evidence 
tends to support®^ which is not sufficiently covered 
by other instructions.^6 The instructions should 
fully and clearly state the law applicable to the 


case,^'^ as with respect to what constitutes a public 
highway, S8 the elements or ground of defendant’s li¬ 
ability,*9 negligence,notice of defects or obstruc¬ 
tions,and with respect to questions of proximate 


Mo.—Munden v. Kansas City, 38 S 
W.2d 540, 2215 Mo App. 791. 

S.O.—Jeffords v. Florence County, 
162 S.E, 574, 165 S.C. 15, 81 A.L.R. 
313. 

Wis.—Smith V. City of Green Bay, 
271 NW. 28. 223 Wis. 427. 

(2) As to absence of liability for 
exercise of governmental discretion 
in adopting plans for grading and 
paving of streets.—City of Norfolk 
V. Hall, 9 S.E.2d 356, 175 Va. 545. 

(3) As to sufficiency of fence.— 
Zeidwig V. City of Derby, 31 A.2d 
24, 129 Conn. 693. 

Instructions held erroneous or prop, 
erly refused 

Ala—^City of Albany v. Black, 108 
So. 49, 214 Ala. 359. 

N.H.—Bridgham v. Town of Effing¬ 
ham, 174 A. 769, 87 N H. 103. 

85. Ala.—City of Birmingham v. 
Cox. 159 So. 818, 230 Ala. 99. 

Miss.—'City of Meridian v. Moody, 
186 So. 649, 185 Miss. 340. 

Mo —Plater v. W. C. Mullins Const 
Co, '17 S.W.2d 658, 223 Mo.App. 
650. 

S.C.—Townsend v. 'State Highway 
Department, 1'53 S.E. '572, 156 S.C 
541. 

42 C.J. p 872 note 7. 

Instruction held to define issues ade¬ 
quately 

Md.—Caroline County Com’rs v. Beu¬ 
lah, 145 A. 177, 156 Md. 680. 

86. N.D.—^Axelson v. Jardine, 223 N. 
W. 32, 57 N.D. 524. 

42 C.J. p 872 note 8. 


Instruction held erroneous or proper¬ 
ly refused 

Fla.—Adams v. Elliott, 174 So. 731, 
128 Fla. 790. 

39. Conn.—Gustafson v. City of 
Meriden, 131 A. 437, 103 Conn. 
598. 

Duty and breach 

In motorist’s action against con¬ 
tractor for failure to give proper 
warning of dangerous condition of 
highway under construction, charge 
which placed burden of proof, gave 
general principles governing negli¬ 
gence, contributory negligence, and 
proximate cause, and summarized 
parties’ contentions, but failed to de¬ 
clare and explain duties imposed on 
plaintiff and defendant, failed to in¬ 
struct as to breach of such duties 
and relation of such breach to in¬ 
juries as proximate or concurrent 
cause thereof, and failed to instruct 
adequately as to intervening negli¬ 
gence or sudden emergency doctrine, 
was erroneous.—^Ryals v. Carolina 
Contracting Co., 14 S.E.2d 631, 219 
N.C 479. 

Instructions held proper 

(1) In general.—Jack v. Town of 
Greece, 238 N.Y.S. 294, 13'5 Misc. 479. 

(2) Instructions relating to liabili¬ 
ty of county which specifically statec'' 
that county was not an insurer of 
highways held proper as against con¬ 
tention instructions placed county in 
position of an insurer.—^Bennett v- 
King County, 61 P.2d 1316, 188 Wash. 
196. 


87. Miss.—City of Meridian v. Moo¬ 
dy, 186 So. 649, 185 Miss. 340. 

N C.—Ryals v. Carolina Contracting 
Co., 14 S.E.2d 531, 219 N.C. 479. 
Warning signs 

Ind.—'City of Indianapolis v Evans, 
24 N.E.2d 776, 216 Ind. 55-5. 

88. Ala.—Bryson v. Phelps. 125 So. 
795, '23 Ala App. 346, certiorari de¬ 
nied 125 So. 798, 220 Ala. 389. 

Instruction held proper 

In action against city for injuries 
sustained when passenger was 
thrown from seat of automobile 
striking depressions in lane, on 
ground that lane was a public high¬ 
way by dedication, charge calling 
attention to fact that city had not 
assessed land constituting lane for 
taxation, and that city did not as¬ 
sert that land was owned by another 
was proper.—Kenneson v. City of 
Bridgeport, 33 A.2d 313. 130 Conn. 
298. 


90. Ala.—^Morgan Hill Paving Co. v. 

Fonville, 119 So. 610, 218 Ala. 566. 
Cal.—Karle v. Reed, 36 P.'2d 150, 1 
Cal App 2d 144, rehearing denied 37 
P.2d 694, 1 Cal.App 2d 144. 

Colo.—Lewis v. La Nier, 270 P. 65'6, 
84 Colo. 376. 

Miss.—City of Meridian v. Moody, 
186 So. 649, 185 Miss. 340. 

Mo.—Dowell V. City of Hannibal, 
App, 200 S.W.2d 546, reversed on 
other grounds, Sup., 210 S.W.2d 4. 
N.Y.—^Koehler v. City of New York, 
186 N.E. 208, 262 N.Y. 74. 

N.D.—^Axelson v. Jardine, 2'23 N.W. 
32, 57 N.D. 524. 

Pa.—Helmick v. Township of South 
Union, 185 A. 609, 323 Pa. 433. 

Iiiabillty for uulsaiLce 
Ohio.—Karle v. Cincinnati St. Ry. 
Co, 43 NE2d 762, 69 Ohio App. 
327—Stephens v. City of Akron, 
18 N.E.2d 830, -59 Ohio App. 6'26. 
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Instructions held proper or errone¬ 
ously refused 

(1) In general. 

Ariz—City of Phoenix v. Mayfield, 20 
P.2d 296, 41 Ariz. 537. 

Cal-—Maddern v. City and County of 
San Piancisco, 169 P.2d 425, 74 
Cal.App. '74'2—Klopper v. D. J. & 
T. Saliivan Co., 13 P.2d 839, 124 
Cal.App. 769. 

Fla.—E Wolfe Const. Co. v. El¬ 
lison, 174 So. 594, 12 7 Fla. 808. 
Idaho.—Craig v. Village of Meridian, 
52 P.2d 145, 616 Idaho 220. 

Miss.—City of Meridian v. Moody, 
186 So. 649, IS'5 Miss. 340. 

Mo.—Munden v. Kansas City, 38 S-W- 
2d '540, 225 Mo.App. 791. 

N.H.—Hall V. Wentworth's Location, 
149 A. 81, 84 N.H. 236. 

N.C.—Speas v. City of Greensboro, 
167 S.E. S07, 204 N.C. 239. 

N.D.—Acker v. Jardine, 226 N.W. 483, 
58 N.D. 430. 

Ohio.—Stephens v. Village of Trot- 
wood, App., 53 N.E.2d 647, opinion 
supplemented 53 N.E.2d 650. 

Va.—City of Norfolk v. Hall, 9 S.E. 

2d 356, 175 Va. 54'5. 

Wash.—Barber v. City of Seattle, 48 
P.2d 234, 1S3 Wash. 672. 

W.Va—Rathbone v. Port Pitt Bridge 
Works, 191 S.E. 578, 118 W.Va. 479. 

(2) Use of word "reasonable” in¬ 
stead of ‘‘ordinary” in defining de¬ 
gree of care required in maintaining 
highways was not error.—Pichten- 
berg V. Lincoln County, 273 P. 178, 
150 Wash. 459. 

ijLStructious held erroneous or prop¬ 
erly ’.'efused 

Ala.—Morgan Hill Paving Co. v. 
Fonville, 119 So. 610, 218 Ala 566— 
City of Albany v. Black, 108 So 
49, 214 Ala. 359. 

Cal.—Klopper v. D. J. & T. Sullivan 
Co., 13 P.'2d 839, 124 Cal.App. 769 
Colo.—Lewis v. La Nier, '270 P. 65'6, 
84 Colo. 376. 

Ill—Jones V. Traver, '27'5 Ill.App. 
181. 

Md.—^Kent County Com’rs v. Pardee, 
134 A. 33, 151 Md. €8. 

N.H.—Bridgham v. Town of Effing¬ 
ham, 174 A. '769, 87 N.H. 103. 

N.C.—^Evans v. Shea Bros. Const. Co., 
138 S.E. 411, 194 N.C. 31. 

91. Iowa.—Jensen v. Incorporated 
Town of Magnolia, 257 N.W. 584, 
219 Iowa 209. 

Instructions held proper or errone¬ 
ously refused 
(1) In general. 

Mo.—Glasgow V. City of St. Joseph, 
184 S.W.2d 412, 353 Mo. 740—Plater 
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cause, 92 contributory negligence,93 and with respect 
to burden of proof.^^ 

The instructions should not assume material con¬ 


troverted facts,®® and they should not be contradic¬ 
tory,®® indefinite,®7 confusing, or misleading.®8 Al¬ 
so, the instructions must be justified by the evi- 


V. Kansas City, 68 S.'W'.2d 800, 354 
Mo. 842. 

Ohio.—Stephens v. 'Village of Trot- 
wood, App., 53 NE.2d 647, opinion 
supplemented 53 NB2d 650. 

(2) Instruction that a city is pre¬ 
sumed to have notice of the existence 
of street defects which are conspicu¬ 
ous and that, in order to apply the 
doctrine of constructive knowledge, 
the jury must believe that defect 
was so apparent that the proper city 
officials should have observed alleged 
defect, was proper.—^Maddern v. City 
and County of San Francisco, 169 
P.2d 425, 74 CahApp. 742. 
mstmctlons held exxoueous or prop¬ 
erly refused 

(1) In general. 

Kan —^Neiswender v. Board of Com’rs 
of Shawnee County, 113 P.2d 115, 
153 Kan. 634, opinion supplemented 
120 P.2d 218, 154 Kan. 588. 

N.T.—Giglio v. New York Telephone 
Co., 265 N.Y.S. 3'50, 238 App.Div. 
503. 

(2) Instruction that time between 
late afternoon and 8 o’clock would 
not raise presumption of notice to 
council of street obstruction held 
properly refused because abstract, 
and because notice was unnecessary. 
—City of Albany v. Black, 108 So. 49, 
214 Ala. 359. 

92. Cal.—^Karle v. Reed, 36 P.2d 1'50, 
1 Cal.App.2d .144, rehearing denied 
37 P.'2d 694, 1 Cal.App.'Sd 144. 
Conn.—Gustafson v. City of Meriden, 
131 A. 437, 103 Conn. 598. 

Mo.—^Dowell V. City of Hannibal, 
App., 200 S.'W.2d 546, reversed on 
other grounds, 'Sup, 210 S.W.2d 4. 
N.C.—Ryals v. Carolina Contracting 
Co., 14 ,S.B.2d 531, 219 N.C. 479. 
S.C.—Townsend v. State Highway 
Department. 153 S.E. 572, T56 S.C. 
541. 

Effect of concurrent negligence 
N.C.—^Harvell v. City of Wilmington, 
200 S.E. .3I6’7. 214 N.C. 608. 

Pa.—^Helmick v^. Township of South 
Union. 185 A. 609, 323 Pa. 433. 
Instructions held proper or errone- 
onsly refused 

(1) In general. 

Idaho.—iCraig v. Village of Meridian, 
52 P.2d 145, 56 Idaho 2'20. 

Kan.—^Neiswender v. Board of Com'rs 
of Shawnee County, 113 P.2d 115, 
1*53 Kan. 634, opinion supplemented 
120 P.2d 218, 154 Kan. 588. 

Pa.—Ingram v. City of Pittsburgh, 
39 A.2d 49, 350 Pa. 344. 

(2) Refusal to define “new inde¬ 
pendent cause” in connection with 
definition of proximate cause held er¬ 
ror in action against city for injuries 
sustained from automobile's running 


into ditch shortly after barrier 
across street had been broken down. 
—City of Amarillo v. Rust, Tex.Civ. 
App., 4‘5 S.W.2d 2S5. 

(3) In wife’s action against city 
for husband's wrongful death result¬ 
ing from defective condition of 
street, an instruction conditioning 
wife’s verdict on a finding that hus¬ 
band died as a direct result of in¬ 
juries received by reason of city's 
negligence sufficiently required a 
finding of necessary causal connec¬ 
tion.—Glasgow V. City of Sti Joseph, 
184 S.W.2d 412. 353 Mo. 740. 
Instructions held erroneous or prop, 
erly refused 

Kan.—^Neiswender v. Board of 
Com'rs of Shawnee County, 101 P. 
2d -226, 1‘51 Kan. 574. 

93. Idaho.—Call v. City of Burley, 
62 P.2d 101, 57 Idaho 58. 

Kan.—^Farnsworth v. Township of 
Delaware. 51 P.2d 59, 142 Kan 503. 
N.C—^Ryals v. Carolina Contracting 
iCo., 14 S.E.2d 531, 219 N.C. 4'79. 

Pa.—^Fortis v. City of Pittsburgh, 22 
A.2d '652, 344 Pa. 121. 

42 C.J. p 87*2 notes 7 [b], [c], 8 [a] 

Under evidence not raising an in¬ 
ference of contributory negligence, 
omission of contributory negligence 
from charge was not error.—Union 
City V. Fisher, 173 N.E. 330, 91 Ind 
App. 672. 

Instructions held proper or errone¬ 
ously refused 

(1) In general. 

Ga.—^Haralson County v. Hamrick, 
152 S.E. 1583, 41 Ga.App. 196— 
Holliday v. Athens, 74 S.E. 67, 10 
Ga.App. 709. 

Idaho—Craig Village of Meridian, 

52 P.2d 145, 56 Idaho 220. 

Ill.—Schillo V. City of Chicago, 62 
N.E.2d 22. 326 Ill.App. 463 
Ky.—City of Catlettsburg v. Suther¬ 
land’s Adm'r, 88 S.W.2d 19, 261 Ky. 
535. 

Mo.—Wells V City of Jefferson, 132 
S,W.2d 10016, 345 Mo 239. 

N.C.—^Willis V. City of New Bern, 
132 SE 286, 191 N C, 507. 

Ohio.—Stephens v. Village of Trot- 
wood, App., '53 N.B.2d 647, opinion 
supplemented 53 N.E.2d 650. 

S.'C —Townsend v State Highway 
Department, 153 S.E. 572, 156 S.C. 
54,1. 

42 C.J. p 847 note 62 [g]. 

(2) Instruction as to motorist’s 
duty to have two lighted headlights. 
—Gorrell, Barrow & Kirkpatrick v. 
South’s Adm’r, 83 S.W.2d 518, 260 
Ky. 28. 

(3) Instruction on subject of reg¬ 
ulating speed of automobile accord¬ 
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ing to ability to^ see.—Elliott v. 
Aldridge, 289 P. 401, 131 Kan. 29. 

(4) Instruction submitting to jury 
duty of driver and occupant sepa¬ 
rately in connection with defendant’s 
claim of contributory negligence.— 
Terrell v. Alabama Water Service 
Co., 115 So'2d 727, 245 Ala. 68. 

(5) Instruction that it was not 
negligence to drive at statutory 
speed, in absence of ^warning of 
"danger ahead ”—'Strickfaden v. 
Green Creek Highway Dist., 248 P. 
456, 42 Idaho 738, 49 A.L.R. 1057. 
Instructions held erroneous or prop. 

erly refused 
(1) In general. 

Ariz.—City of Phoenix v. Mayfield, 
20 P.2d 296, 41 Ariz. S37. 

Cal—^Westover v. City of Los An¬ 
geles, 128 P.'2d 350, 20 Cal 2d 635. 
Ga.—Hamrick v. Haralson County, 
1'52 S.E. '581. 41 Ga.App. 203. 

Idaho.—^Pittman v,. Sather, 188 P.2d 
600—Call V. City of Burley, 62 P.2d 
101, 57 Idaho 58. 

Mont.—Ulmen v. Schweiger, 12 P.2d 
856, 92 Mont. 331. 

N.D.—^Axelson v. Jardine, 223 N.W. 
32, 57 N.D. 524. 

(’2) As to presumption of due care. 
—Barker v. City of Los Angeles, 135 
P.2d 573, 67 Cal.App 2d 742. 

(3) As to speed limit across high¬ 
way Intersection —Billings v. Ald¬ 
ridge, 284 P. 404, 129 Kan. 772. 

(4) Failure to instruct as to stat¬ 
utory duty to keep to right held not 
error, where there were no other 
travelers using street containing ex¬ 
cavation causing injury.—Smith v. 
Town of Hudson, 207 N.W. 340, 202 
Iowa 300. 

94. Mo —^Plater v. W. C. Mullins 
Const Co., 17 S.W.2d 6'58, 223 Mo 
App. 650. 

Mont.—^Ulmen v. Schwieger, 12 P.2d 
856, 92 Mont. 331. 
lustructious held erroneous 
As leading jury to understand that 
burden of disproving defense of con¬ 
tributory negligence rested on truck 
driver suing for injuries.—Clark v. 
Atchison & Eastern Bridge Co., 24 
S.W2d 143, 324 Mo. 544. 

95. Mich.—Karrer v. Detroit, 106 
N.W. 64, 142 Mich. 331. 

42 C J. p 8'72 note 9. 

96- Wash.—^Walters v. Seattle, 167 
P. 124, 97 Wash. 657. 

42 C.J. p 873 note 10. 

97- Ala.—^Albany v. Black, 108 So. 
49, 214 Ala. 359. 

42 C.J. p 873 note 11. 

98. Colo.—Lewis v. La Nier, 270 P. 
6-56, 84 Colo. 376. 
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dence^9 and the pleadings,^ and confined to the is¬ 
sues raised thereby,^ and they must not invade the 
province of the jury.3 The exclusion of a question 
and answer as to the registration of a car to which 
alone objection is made does not carry with it pre¬ 
vious evidence of nonregistration so as to preclude 
an instruction on the effect of nonregistration.^ 

g 229. -Verdict and Findings 

The verdict and findings in an action to recover for 
defects or obstructions in a highway must be supported by 
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the evidence, and speciai findings must be consistent with 
each other and with the general verdict. 

The rules pertaining to the verdict and findings in 
other civil actions, as discussed in the C.J.S, title 
Trial §§ 48S-S73, also 64 C.J. p 1053 note 53-p 1189 
note 61, ordinarily are applicable in suits to recover 
for injuries to automobiles or occupants resulting 
from the dangerous or defective condition of public 
ways,5 as with respect to the requirement that the 
verdict or findings must be supported by the evi¬ 
dence.® Special findings must be consistent with 


MOTOR VEHICLES 


Conn.—^Porpora v. City of New Ha¬ 
ven, 177 A. 531, 119 Conn. 476. 

Miss.—City of Meridian v. Moody, 
186 So. 649. 185 Miss. 340. 

42 C.J. p 873 note 12. 

Instructions lield erroneous or prop¬ 
erly refused 

(1) In g-eneral.—^Ulmen v. Schwie- 
g-er, 12 P.'2d 856, 92 Mont. 331—4’2 
C.J.' P 873 note 12 [a]. 

(2) Instructions on general doc¬ 
trines of negligence, where charges 
against city were specific.—^Wilker- 
son V. City of El Monte, 62 P.2d 790, 
17 Cal.App.2d 615. 

(3) Instruction with respect to 
contractor’s failure to light detour 
barricade as proximate cause of ac¬ 
cident.—Morgan tiill Paving Co. v. 
Fonville, 130 So. 807, 222 Ala. 120. 

99 , Ala.—Morgan Hill Paving Co. v. 

Fonville, 130 So. 807, 2'22 Ala. 120. 
Cal—Christy v. Herbert M. Baruch 
Corporation, 27 P.2d 660, 135 Cal. 
App. 3.55. 

Ga—Haralson County v. Hamrick, 
152 S.E. 1583, 41 GaApp. 196. 
jyiiss —City of Meridian v. Moody, 
186 So 649, 185 Miss. 340. 

Mo—Plater v. W. C. Mullins Const. 
Co., 17 S.W.2d 658, 223 Mo App. 
650. 

Wis.—Smith v. City of Green Bay, 
271 N.W. 28, 233 Wis. 427. 

42 C.J. p 873 note 13. 

Definiteness of theory 
Where plaintiff's witnesses testi¬ 
fied that the driver lost control be¬ 
cause of a hole in the pavement and 
swerved to the right with the wheels 
in the ditch, and that after he re¬ 
gained control the front right wheel 
struck a boulder or obstruction in the 
ditch and the car swerved to the left, 
crossed the highway and overturned, 
while defendant’s witnesses testified 
to observing tracks on the pavement 
and shoulder, the respective theories 
were not sufficiently definite to re¬ 
quire a charge that if the car was 
not in the ditch plaintiff could not 
recover.—^Kane v. Cayuga County, 2 
N.T.S.2d 812, 254 App.Div. 613. 
Instructions held proper 
Ark.—Hill v. Whitney, 210 S.W.2d 
800. 

Ga.—City Council of Augusta v. 


Hamilton, 194 S.E. 244, 56 Ga.App. 
859. 

N.J.—Jaixen v. Hargreaves, 22 A.2d 
276, 127 N.J.Law 370, affirmed 

Klingel v. Town of Bloomfield, 25 
A.2d 879, 128 N.J.Law 318. 

Wash.—Barber v. City of Seattle, 48 
P.2d 234, 182 Wash. 672. 

42 C.J. p 873 note 13 [b], [c]. 
Instructions held erroneous 

(1) In general.—O’Shaunecy v. Ni¬ 
agara County, 7 N.T.S 2d 42, 255 App 
Div. 827—42 C.J. p 873 note 13 [a], 
[d]. 

(2) In action for injuries sustained 
by truck driver when a wheel of 
truck dropped into a catch basin 
maintained on private property by 
defendant city, instruction assuming 
that the catch basin lay off the cus¬ 
tomarily traveled roadway and that 
it was not negligence for city to 
fail to remove grass concealing the 
basin from a traveler approaching 
from the driver’s direction was er¬ 
roneous under evidence that a part of 
the basin lay in the traveled portion 
of the roadway.—^Prescott v. City of 
Orange, 132 P.2d 523, 66 CaJ.App.2d 
144. 

L Ky.—Moody’s Adm’r v. Common¬ 
wealth, 97 S.W.2d 816, 265 Ky. 780. 
42 C.J. p 873 note 14. 

Instructions held proper 

(1) In general. 

Ky.—Moody’s Adm’r v. Common¬ 
wealth, 97 S.W.2d 816, 265 Ky. 780. 
M:o.— ^Metz V. Kansas City, 81 S.W.2d 
462, 229 Mo.App. 402. 

42 C.J. p 873 note 14 [a]. 

(2) Where plaintiff motorist su¬ 
ing town stated in notice or com¬ 
plaint that her automobile skidded on 
ice in road that constituted a danger¬ 
ous condition, such statements were 
sufficiently definite to Justify charge 
on Question of ruts leading into 
driveways and their effect on defend¬ 
ant's liability.—Witek v. Town of 
Southbury, 42 A.2d 843, 132 Conn. 
104. 

2- Conn.—Witek v. Town of South¬ 
bury, supra. 

3, Conn.—Porpora v- City of New 
Haven, 177 A. 631, 119 Conn. 476. 

42 C.J. p 873 note 15. 
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Instructions held not erroneous 
Conn—Zeidwig v. City of Derby, 31 
A.2d 24, 129 Conn. 693. 

4. Vt.—^Hanley v. Poultney, 135 A. 
713, 100 Vt. 172, 54 A-L.R. 371. 

5. Kan.—^Neiswender v. Board of 
Com’rs of Shawnee County, 113 P. 
2d 115, 153 Kan. 634, opinion sup¬ 
plemented 120 P.2d 218, 154 Kan. 
588. 

Construction of verdict or finding 

(1) In general.—Palkowski v. Mac¬ 
Donald, 164 A. 650, 116 Conn. 241— 
42 C.J. p 873 note 18 [a]. 

(2) Special finding in failing to ob¬ 
serve speed limit in crossing inter¬ 
section and admonish driver near 
place of accident held finding of no 
contributory negligence.—Billings v. 
Aldridge, 284 P. 404, 129 Kan. 772. 

(3) Special finding that proximate 
causes of accident were misleading 
detour sign and bad weather acquit¬ 
ted road contractor of any other neg¬ 
ligence charged against him.—Cole 
V. Cook, 20 P.2d 483, 137 Kan. 250. 

(4) Findings of auditor that hol¬ 
low was about foot deep extending 
over three-fourths of width of mac¬ 
adamized surface of much traveled 
highway, warranted conclusion that 
hollow was a “defect” within mean¬ 
ing of statute imposing liability on 
town for injuries sustained by rea¬ 
son of “defect.”—^Adams y. Town of 
Bolton, 9 NE.2d 662, 297 Mass. 459, 
111 A.L.R. 856. 

Special flncling held unnecessary 
Tenn.—Radnor Water Co. v. Draugh- 
on, 89 S.W.2(i 186, 19 Tenn App. 371- 

6. Conn.—^Falkowski v. MacDonald, 
164 A. 650, 116 Conn. 241. 

Verdict or finding held supported by 
evidence 

Pa.—Riley v. City of Philadelphia, 
34 D. & C. 134, affirmed 5 A 2d 117, 
333 Pa. 533. 

Tenn.—^Radnor Water Co. v. Draugh- 
on, 89 S.W.2d 186. 19 Tenn.App. 
371. 

Skidding 

Where distance automobile trav¬ 
eled before skidding over bank on 
slippery highway was disputed, de¬ 
fendant’s version thereof was proper¬ 
ly excluded from findings.—Albright 
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each other^ and with the general verdict.^ A ver¬ 
dict for one defendant does not preclude recovery 
from another defendant where the latter is sued for 
its own negligence and not for that of its codefend- 
ant.9 In an action brought against a county where¬ 
in the state highway department is vouched into 
court to defend under statute, the verdict should not 
go against the department, but only against the 
county. 

§ 230. Judgment 

In an action to recover for Injuries due to the defec¬ 
tive or dangerous condition of a public way, the judg- 
nnent must be sustained by the findings. 

In actions seeking recovery for injuries due to 
defects or obstructions in public ways, the judg¬ 
ment, as in civil actions generally, must be sustained 
by the findings.!! In an action brought against a 
county wherein the state highway department is 
vouched into court to defend under statute, plain¬ 
tiff is not entitled to judgment against the depart¬ 
ment, but only against the county, irrespective of 
whether the negligence of the county or the depart¬ 
ment caused the accident and irrespective of the fact 
that the department, and not the county, would be 
liable for payment of the judgment.!^ 


§ 231. Appeal and Error 

The rules as to appeal and error in civil actions 
are discussed in Appeal and Error. 

Examine Pocket Parts for later cases. 

§ 232. Costs 

Where action is brought against highway authorities, 
under some statutes no costs may be taxed against the 
defendant. 

Under some statutes, in an action brought against 
highway authorities for injuries resulting from the 
defective condition of a highway, no costs may be 
taxed against defendant.!® 

§ 233. Damages 

Injuries proximately resulting from the defendant's 
negligent act constitute recoverable elements of damages 
in a suit based on the defendant's liability for defects 
and obstructions in a public way. 

The general rules of damages, except as modified 
by statute, apply to actions for injuries to automo¬ 
biles or occupants resulting from defects or obstruc¬ 
tions in public ways.!^ Injuries proximately result¬ 
ing from the negligent act of defendant constitute 
recoverable elements of damages.!^ 


V. MacDonald, 183 A. 389, 121 Conn. 

88 . 

7- Kan.—Snyder v. Board of Com’rs 
of Pottawatomie County, 254 P. 
162, 120 Kan. 659. 

Inconsistency not shown 
Cal-—Brooks v. City of Monterey, 35 
P.2d 636, 104 Cal.App. 635. 

Kan.—Snyder v. Board of Com'ra of 
Pottawatomie County, 245 P. 162, 
120 Kan. 659. 

8 . Kan,—Cole v. Cook, 20 P.2d 483, 
137 Kan. 250. 

42 C-J. p 873 note 19. 

General verdict superseded 

(1) Special finding that proximate 
causes of automobile traveler's acci¬ 
dent on closed road were bad weather 
and misleading detour sign supersed¬ 
ed general verdict against highway 
contractor not responsible for mis¬ 
statement.—Cole V. Cook, supra. 

(2) Special findings disclosing 
that deceased drove automobile from 
middle of front seat at right of mi¬ 
nor daughter whom deceased was 
instructing to drive, that automobile 
pushed over bridge railing and fell 
to bed of creek, and that by com¬ 
petent driving automobile could 
have been driven safely over bridge, 
entitled highway commission to 


judgment notwithstanding adverse 
general verdict.—Borman v. State 
Highway Commission, 32 P.2d 457, 
139 Kan. 640. 

Finding and verdict held not incon¬ 
sistent 

Kan,—^Neiswender v. Board of 
Com’rs of Shawnee County, 113 
P.2d 115, 153 Kan. 634, opinion 
supplemented 120 P.2d 218, 154 

Kan. 588. 

9. Ind.—City of Gary v. Bontrager 
Const. Co., 47 ]Sr.E.2d 182, 113 Ind. 
App. 161. 

10 . Ga.—Calhoun v. Dooly County, 
16 S.E.2d 816, 65 Ga.App. 482. 

11- Tex.—City of Houston v. Cun- 
diff, Civ.App., 191 S.W.2d 133, re¬ 
fused no reversible error. 
Sufficiency of findings 

(1) In general. 

N.T.—Vande Walker v. State, 17 N. 

E2d 128, 278 N.T. 454. 

Tex.—City of Waco v. Branch, Civ. 
App., 8 SW.2d 271. 

(2) In action against contractors 
repairing highway, findings that 
barriers closing half of highway 
were unlighted and inadequate, and 
that contractors knew that automo¬ 
biles had previously run into bar¬ 
riers and that lanterns had been lost 
therefrom, were held to warrant 


judgment for motorist who ran into 
ditch after swerving to avoid bar¬ 
rier—Sharpless v. Blackmore, 44 P. 
2d 170, 181 Wash. 603. 

(3) Judgment against city for in¬ 
juries suffered by cyclist when mo¬ 
torcycle struck a hole in city street 
at night could be based on jury's 
findings that city was negligent In 
leaving hole in street and that such 
negligence was proximate cause of 
injury, although issue as to negli¬ 
gence in failing to place warning 
lights was answered in the negative. 
—City of Houston v. CundifC, Tex. 
Civ.App., 191 SW.2d 133, refused no 
reversible error, 

12 . Ga.—Berrien County r. Vickers, 
38 S.E2d 619, 73 Ga.App. S63-— 
Calhoun v. Dooly County, 15 S.E.2d 
816, 65 Ga.App. 482. 

13. Cotin.—^Albright v. MacDonald, 
183 A. 389, 121 Conn. 88. 

14. Tenn —Radnor Water Co. v. 
Draughon, 89 S.W 2d 186, 19 Tenn. 
App. 371. 

15. Ala.—^Holt V. Fountain. 120 So. 
149, 218 Ala. 661 

Contraction of pneumonia be¬ 
cause plaintiff was forced to spend 
night in car, due to failure to main¬ 
tain highway, constituted recover¬ 
able element of damages.—^Holt v. 
Fountain, supra. 
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B. INJURIES BY AUTOMOBILES BECAUSE OP DEFECTS OR OBSTRUCTIONS IN HIGHWAYS 

OR OTHER PUBLIC PLACES 


§ 234. In General 

a. General rules 

b. Character of defect or obstruction 

a. General Rules 

Where injury by a motor vehicle occurs by reason of 
a defect or obstruction in a public way, recovery may be 
had against the authorities on whom liability is imposed 
for the condition of the way, or against the person causing 
the defect or obstruction, provided defendant’s negligence 
or breach of duty was the proximate cause of the acci¬ 
dent. 

Recovery may be had against the authorities on 
whom liability is imposed for the condition of the 
way,^® or against the person causing the defect or 
obstruction,^'^ in case of an injury by a motor ve¬ 


hicle due to such defect or obstruction. No liability 
exists, however, in the absence of negligence or 
breach of duty by defendant,^® as where no ''defect*^ 
rendering the public body liable under statute is 
shown,or where the alleged dangerous condition 
did not constitute a nuisance.^® It has also been 
held that the state or its subdivisions are not liable 
for injuries by automobiles resulting from negli¬ 
gence in connection with acts done in the perform¬ 
ance of a governmental function,2i such as the reg¬ 
ulation of traffic on streets and highways, discussed 
infra subdivision b of this section; but where in¬ 
juries result from a city's negligence both in its 
corporate capacity of maintaining the streets and 


18. III.—Penwltt V. City of Chica¬ 
go. 43 N.E.2d 159, 315 Ill.App. 444 
—^Valuch V. Rawson, 270 Ill.App. 
583. 

Ky.—Criswell v. City of Jackson, 77 
S.W.2d 622, 257 Ky. 222. 

Minn.—Squillace v. Village of Moun¬ 
tain Iron, 26 N.W.2d 197, 223 

Minn. 8. 

N.Y.—Vande Walker v. State, 17 N.B. 
2d 128, 278 N.Y. 454—Kinney v. 
State. 75 N.T.S.2d 784, 191 Misc. 

128. I 

Vt.—^Wagner v. Village of Water-1 
bury, 196 A. 745. 109 Vt. 368. j 

Joint and several liability 
N.T.—^Khoury v. Saratoga County, 
196 N.E. 299. 267 N.T. 384. 

Constructive notice of defect 
Ky.—Criswell v. City of Jackson, 77 
S.W.2d 622, 257 Ky. 222. 

17. Ark.—Oviatt v. Garietson, 171 
SW.2d 287, 205 Ark. 792. 

Mich.—Van Wormer v. Kramer 
Bros. Freight Lines, 278 N.W. 770, 
284 Mich. 76. 

Minn.—Becker v. Northland Transp. 
Co., 274 N.W. 180. 200 Minn. 272, 
affirmed 275 N.W. 610, 200 Minn. 
272. 

Mo.—^McWhorter v. Dahl Chevrolet 
Co.. 88 S.W.2d 240, 229 Mo.App. 
1090—Lang v. J. C. Nichols Inv 
Co, 59 S.W.2d 63, 227 Mo.App. 
1123. 

N.T.—Donohue v. City of New York, 
291 N.T.S. 946, 249 App.Div. 748. 
Affirmed 11 N.E.2d 299, 276 N.Y. 
465. 

Pa.—Lavelle v. Grace, 34 A.2d 498, 
348 Pa- 175, 150 A.L.R. 366. 

18. Ky.—Gates v. Kuchle, 134 S.W. 
2d 1002, 281 Ky. 13. 

Mass.—Pratt v. Inhabitants of Town 
of Rockland, 2 N.E 2d 458, 294 
Mass. 444—^Earle v. Inhabitants of 

GOC.J.S.-^ 


Town of Concord, 157 N.E. 628, 
260 Mass 539, 53-A.L.R. 762. 

Minn—Becker v. Northland Transp. 

Co., 275 N.W. 510, 200 Minn. 272. 
N.Y.—Gilbert v. State. 66 N.T.S.2d 
232. 

N.G.—Readling v. Town of Corneli¬ 
us 179 S.B. 659, 208 N.C. 218. 

Utah.—Hansen v. Clyde, 56 P.2d 
1366, 89 Utah 31, 104 A.L.R. 943. 
Wash,—Barton v. King County, 139 
P.2d 1019, 18 Wash.2d 573—Tuve- 
son V. J. M. Colman Co., 82 P.2d 
679, 196 Wash. 286—Baldwin v. 
Washington Motor Coach Co., 82 
P.2d 131, 196 Wash. 117—Donald¬ 
son Y. Jenes, 61 P.2d 1007, 188 
Wash, 46. 

Opening In curb 

Ill.—Storen v. City of Chicago, 27 
N,B.2d 53, 373 Ill. 530. 

Failure to provide sidewalk 

Liability of county for injuries 
sustained by minor pedestrian who, 
while walking on county bridge, was 
struck by an automobile depended 
not on whether county was in any 
event required to build a sidewalk 
merely because it had constructed 
the bridge, but on whether under 
the circumstances It exercised the 
required amount of care to main¬ 
tain the bridge in a reasonably safe 
condition for pedestrians, particu¬ 
larly for children, who had been in¬ 
vited to use it.—^Berglund v. Spo¬ 
kane County, 103 P.2d 355, 4 Wash. 
2d 309. 

Failure to remove vegetation near 
intersection held not to render high¬ 
way inherently dangerous.—Barton 
V. King County, 139 P.2d 1019, 18 
Wash.2d 673. 

19. Kan.—Lyke v. State Highway 
Commission, 165 P.2d 228, 160 

Kan. 709—^Douglas v. State High- 
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way Commission, 46 P.2d 890, 142 
Kan. 222. 

Mass.—^Earle v. Inhabitants of Town, 
of Concord, 157 N.E. 628, 260. 

Mass. 539, 53 A.L.R. 762. 

S.C.—Reeves v. City of Easley, 166 
S.E. 120, 167 S.Cl 231. 

Utah.—Hansen v. Clyde, 56 P.2d: 

1366, 89 Utah 31, 104 A.L.R. 943, 
Bike 

The presence, parallel to a town¬ 
ship road intersecting a highway 
under control of state highway- 
commission, of a dike which ob¬ 
structed view of highway in one di¬ 
rection w’as not a defect in highway 
for which commission was liable to* 
plaintiff who was injured in colli¬ 
sion occurring as automobile ia 
which plaintiff was riding was driv¬ 
en upon highway from township 
road.—Moore v. State Highway 
Commission, 92 P.2d 29, 150 Kan. 
314. 

20. Conn.—James v. City of Water-, 
bury, 12 A.2d 770, 126 Conn. 525. 

Ohio,—^Hidman v. City of Akron, 
App., 34 N.E 2d 583—Galluppi v. 
City of Youngstown, 9 N.B.2d 739, 
65 Ohio App. 331. 

Okl.—^Kirk v. City of Muskogee, 83: 

P.2d 594, 183 Okl. 536. 

Crosswalks 

With respect to liability of city 
for death of seven-year-old pedes¬ 
trian struck by automobile at cross¬ 
ing, city’s designation of natural 
crosswalk across forty-seven-foot 
heavily traveled street by extending 
yellow lines about twelve feet to¬ 
ward the center of the street from 
each curb was sufficient compliance 
with statute relating to crosswalka 
and did not constitute a nuisance.— 
James v. City of Waterbury, 12 
2d 770, 126 Conn. 525. 

21. Mo.—^Auslander v. City of St^ 
Louis,, 56 S.W.2d 778, 332 Mo. 145. 
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in its governmental function in another respect, act¬ 
ing concurrently, the city may he held liable.22 
In order to warrant recovery against a public 
body or person responsible for the defect or ob¬ 
struction, the alleged negligence or defect must have 
been the proximate cause of the injury^3 or a con¬ 
curring cause thereof,and ordinarily no liability 
may be imposed where the accident resulted from 
the contributory negligence of the person injured, 
as discussed infra § 235. The defect or obstruc¬ 
tion will be considered to be the proximate cause of 
the injury where the happening of the accident 
might reasonably have been anticipated,^5 {jut it 
has been held that the fact that a city may reason¬ 
ably foresee that motorists or pedestrians will use 
streets or sidewalks in a negligent manner to the 
injury of others does not make the city a joint tort¬ 
feasor with every motorist or pedestrian who uses 


them to the injury of another.^® 

In accordance with the foregoing rules, where a 
collision between one motor vehicle and another is 
proximately caused by the defective condition of a 
street or highway, the person or public body respon¬ 
sible for such condition may be held liable,27 and 
the causal relation between the negligence as to the 
defect and the injury is not broken by reason of the 
negligence of the driver of an automobile involved 
in the collision.28 However, if the occurrence of 
the collision was not caused by any act or omission 
on the part of defendant in the construction and 
maintenance of the public way, no liability may be 
imposed on it.29 The dangerous or defective con¬ 
dition of a street or highway may also constitute the 
proximate cause of an injury to a pedestrian by a 
motor vehicle, imposing liability on the person or 
public body responsible for such condition,^® not- 


22. Tex.—City of Port Arthur v. 
Wallace, 171 S.W,2d 480, 141 Tex. 
201 . 

26. Conn.—Ireland v. Connecticut 
Co.. 150 A. 620. Ill Conn. 521. 

Ill.—Storen v. City of Chicago, 27 
N‘.E.2d 53, 373 Ill. 530. ' 

Kan.—Goodaile v. Board of Com’rs 
of Cowley County, 207 P. 785, 111 
Kan. 542. 

Ky.—Gates v. Kuchle, 134 S.W.2d 
1002, 281 Ky. 13—Gaines’ Adm'r v. 
City of Bowling Green, 33 S.W.2d 
348, 235 Ky. 800. 

Minn.—Tracey v. City of Minneap¬ 
olis, 241 N.W. 390. 185 Minn, 380 
—Hamilton v. Vare, 239 N.W. 659, 
184 Minn. 580. 

N.T.—O’Neill v. City of Port Jervis, 
171 N.E. 694, 25^ NT. 423—Shaft 
V. State, 268 N.T S. 160, 239 App. 
r>iv. 144, affirmed 191 N.E. 597, 264 
N.T. 625—^Lawrence v. State, 43 
N.T.S.2d 710—Pfohl v. State, 42 N, 
Y.S.2d 372. 

N.C,—Readling v. Town of Corneli¬ 
us. 179 S.E. 659, 208 N.C. 218. 

Ohio.—Shevetz v. City of Oamphell, 
44 N.E.2d 141, 69 Ohio App. 479— 
Hidman v. City of Akron, App., 34 
N.B.2d 583. 

Pa.—^Pilvelis v. Plains Tp., 14 A.2d 
557>, 140 Pa.Super. 561. 

S.C.—Gray v. State Highway De¬ 
partment of South Carolina, 163 
S.E. 793, 165 SC. 248. 

Tex.—^Waggoner v. Simmons, Civ. 
App., 117 S.W.2d 563. 

Wash.—Tuveson v. J. M. Colman 
Co., 82 P.2d 579, 196 Wash. 286. 

24. Miss.—^Keith v. Yazoo & M. V. 
R. Co., 151 So. 916, 168 Miss. 519. 

Mo.—^McWhorter v. Dahl Chevrolet 
Co., 88 S.W.2d 240. 229 Mo App. 
1090. 

N.Y.—Foley v. State, 43 N.Y.S.2d 
585, affirmed 50 N.Y.S.2d 180, 181, 
4 cases, 182, two cases, 267 App. 


Div. 1037, appeal dismissed 59 N. 
E.2d 442, 293 N.Y. 852. 

Negligence held not concurring 
cause 

Ill.—Storen v. City of Chicago, 27 
N.B.2d 53, 373 Ill. 530. 

25. Minn-—Sauillace v. Village of 
Mountain Iron, 26 N.W.2d 197, 223 
Minn. S 

Miss.—Public Service Corporation v. 

Watts, 150 So. 192, 168 Miss. 235. 
Mo.—McWhorter v. Dahl Chevrolet 
Co., 88 S.W.2d 240, 229 Mo.App. 
1090. 

N.T.—^Payne v. City of New York, 14 
N.B.2d 449, 277 N.Y. 393, 115 A.L. 
R. 1495—Foley v. State, 41 N.T.S. 
2d 256, 265 App.Div. 682. 

Pa.—Lavelle v. Grace, 34 A.2d 498, 
348 Pa. 175, 150 A.LR. 366. 

Vt.—Wagner v. Village of Water- 
bury, 196 A. 745, 109 Vt. 368. 

26. Cal.—Campbell v. City of Santa 
Monica, 125 P.2d 561, 51 Cal.App.2d 
626. 

27. Miss.—^Public Service Corpora¬ 
tion V. Watts, 150 So. 192, 168 Miss. 
235. 

N.Y.—Crane v. State, 16 N.T.S 2d 
412, 257 App.Div. 699. 

42 C.J. p 875 note 29. 

Assumption as to condition 

Driver of automobile may assume 
highway is in reasonably safe con¬ 
dition for travel with respect to right 
to recover for injuries from collision 
caused by defects in highway.—Os¬ 
born V. Berglund, 165 S.E. 410, 159 
Va. 258. 

Motorcycle 

Where the operator of a motor cy¬ 
cle saw an automobile at a distance 
I affording him time to pass in front 
of it, which he might have done, but 
was compelled to check his vehicle on 
seeing an obstruction in the way and 
turn out, whereupon he was run into 
by the automobile, it may be found 
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that the obstruction of the street was 
the proximate cause of the injury, 
rendering the city liable, and where 
the obstruction was occasioned by a 
street railroad company making re¬ 
pairs to its track and the pavement, 
it, as well as the city, may be liable. 
—^Ashland v. Williams, 262 S.W. 273, 
203 Ky. 300. 

28. N.Y.—^Kirchner v. State, 228 N. 
Y.S. 718, 223 App.Div. 543. 

29. N.T.—Glebocki v. State, 75 N.Y. 
S.2a 721, 273 App Div. 830—Gilbert 
V. State, 56 N.T.S.2d 232. 

Unobstructed view 

Where two trucks collided in inter¬ 
section of two state highways, piles 
of chat and road building machinery 
near intersection, which did not cut 
off plaintiffs view to left all the time 
he was approaching intersection, did 
not constitute “defect in state high¬ 
way" authorizing recovery of dam¬ 
ages from state highway commission 
under statute.—^Lyke v. State High¬ 
way Commission, 165 P.2d 228, 160 
Ka'n. 709. 

State Is not Insurer of safety of 
highways maintained under patrol 
system, out must exercise ordinary 
care in maintaining them with re¬ 
spect to liability for injuries due to 
alleged defects.—Kirchner v. State, 
228 N.T.S. 718, 223 App.Div. 543. 
Railing 

Where two cars meeting on bridge 
collided, and one broke through rail¬ 
ing, negligence could not be founded 
on city's failure to maintain sufficient 
railing—Tracey v. City of Minneap¬ 
olis, 241 N.W. 390, 186 Minn. 380. 

30. Vt.—Wagner v. Village of Wa- 
terbury, 196 A. 746, 109 Vt. 368. 

Injuries to person on sidewalk 

(1) Where a city has negligently 
permitted a rut to remain across a 
street, it may be liable to a pedestri¬ 
an upon the sidewalk who Is injured 



MOTOR VEHICLES 


§ 234 


60 C. J- S. 

withstanding the driver’s negligence also contribut¬ 
ed to the injury but the public authority may not 
be liable where its negligence was not the proximate 
cause or a legal cause of the injury,32 as where the 
driver’s act was clearly unforeseeable and extraordi¬ 
narily negligent.33 Under a statute imposing liabil¬ 
ity on a city for the dangerous or defective condi¬ 
tion of its streets, it is not liable for injuries sus¬ 
tained by a pedestrian struck by an automobile 
which was unlawfully operated on the sidewalk.^^ 

h. Character of Defect or Obstruction 

(1) In general 

(2) Obstruction of sidewalk 

(3) Regulation of traffic 

(1) In General 

Liability may be imposed for an injury by an automo¬ 
bile resulting from a physical obstruction in the way, un¬ 
even surfaces, holes, op ruts, slippery substances, or 
smoke or steam, if the defendant was negligent in respect 
thereof. 


Under the rule permitting recovery by a person 
injured by an automobile as a result of the danger¬ 
ous or defective condition of a public street or high¬ 
way, discussed generally supra subdivision a of this 
section, a defect sufficient to impose liability may 
exist in the case of a physical obstruction in the 
way,25 uneven surfaces, holes, or ruts,^® unsafe 
bridges,37 or failure to warn of dangers.38 It has 
been held that an intersection is not inherently dan¬ 
gerous because of the presence of natural vegeta¬ 
tion obscuring the vision of travelers on each road 
so as to impose liability on public authorities for 
failure to remove the vegetation.29 The operation 
of a curb-service gasoline filling station requirin- 
motorists to park on the street in front of the sta¬ 
tion to secure gasoline does not constitute negli¬ 
gence with respect to injuries to a motorist struck 
by a vehicle approaching from the rear.^0 

Ice and other slippery substances. Liability may 
exist in the case of injury resulting from such de¬ 
fects as oil or tar on the highway,^! or ice,‘^2 in 


when a heavy truck traveling in his 
direction strikes the rut with such 
force that a front wheel is detached, 
which rolls upon the sidewalk and 
strikes him—Tripp v. Norfolk, 106 
S.E. 360, 129 Va. 566. 

(2) So, under a statute imposing 
liability on a city because of failure 
to keep its highways in repair, a re¬ 
covery has been had for the death of 
one standing in a doorway of a build¬ 
ing abutting upon a street occasioned 
by a fire truck striking a hole m the 
pavement and rebounding over the 
curb and across the sidewalk against 
decedent.—Cone v. Detroit, 157 N. 
W. 417, 191 Mich. 198. 

(3) The act of a contractor in neg¬ 
ligently permitting steam to be emit¬ 
ted into a public street may be held 
to be the proximate or concurring 
cause of an injury occurring where 
the view of the driver of a motor ve¬ 
hicle is obstructed and he strikes and 
injures a pedestrian.—Pisarke v. 
Wisconsin Tunnel, etc., Co., 183 N.W. 
164, 174 Wis. 377. 

31. Vt.—W^'agner v. Village of Wa- 

terbury, 196 A. 745, 109 Vt. 368. 

Foreseeability of injury 

County which had allegedly neg¬ 
lected its duty to maintain bridge in 
reasonably safe condition for use of 
pedestrians could not avoid liability 
for injuries sustained by minor pe¬ 
destrian who while walking on 
bridge, was struck by an automobile, 
by reliance on alleged fact that driv¬ 
er of particular automobile must 
have been operating the vehicle in an 
unlawful manner on wrong side of 
the bridge, and that injury was 
therefore not reasonably foreseeable- 


—^Berglund v. Spokane County, 103 
P2d 355, 4 Wash 2d 307. 

32. Tex.—City of Vernon v. Lisman, 
Com.App., 17 S.W.2d 769. 

Telephone pole 

The alleged negligent maintenance 
of a telephone pole at a street inter¬ 
section IS not the proximate cause 
of an injury to a pedestrian occa¬ 
sioned where a motor vehicle wrong¬ 
fully passing on the right-hand side 
of another is unable to pass between 
it and the pole and in order to avoid 
the pole drives upon the sidewalk,— 
Peirce v. People's Tel., etc., Co., 205 
N.W. 713, 49 S-D. 22. 

33. Pa.—Pilvelis v. Plains Tp., 14 
A.2d 557, 140 Pa.Super. 561. 

34. Cal.—Campbell v. City of Santa 
Monica, 125 P.2d 561, 5l Cal.App 
2d 626. 

35- Ky.—Criswell v. City of Jack- 
son, 77 S.W.2d 622, 257 Ky. 222. 
Mo —McWhorter v. Dahl Chevrolet 
Co, 88 S.W.2d 240, 229 Mo App. 
1090. 

Tool box 

Ohio.—Metcalf v. Franklin Asphalt 
Paving Co., 184 N.E. 762, 44 Ohio 
App. 173. 

36. Ill—Penwitt v. City of Chicago, 
43 N.E.2d 159, 315 Ill.App, 444. 

Miss—Public Service Corporation v. 

Watts, 150 So. 192, 168 Miss 235. 
N.T.—^Donohue v. City of New York, 
11 N.E.2d 299, 275 N.T. 465—Crane 
V. State, 15 N.Y.S.2d 412, 257 App. 
Div. 699. 

42 C.J. p 875 notes 32, 33. 

37. N.T.—^Khoury v. Saratoga Coun¬ 
ty, 196 N.E. 299, 267 N.T. 384. 

Wash.—Berglund v. Spokane Coun¬ 
ty, 103 P.2d 355, 4 Wash.2d 309. 
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38. N.T.—^Vande Walker v. State, 17 
N.E.2d 128, 278 N.T. 454. 

iregligence not shown 
Utah.—Hansen v. Clyde, 66 P 2d 1366, 
89 Utah 31, 104 A.L.R. 943. 

39. Wash.—Barton v. King County, 
139 P.2d 1019, 18 Wash 2d 573. 

40. Ky.—Gates v. Kuchle, 134 S.W. 
2d 1002, 281 Ky. 13. 

41. Mass.—^Pratt v. Inhabitants of 
Town of Rockland, 2 N.B.2d 45S, 
294 Mass. 444. 

N.T.—McIntosh v. Jefferson County, 

6 NB.2d 406, 273 N.T. 466. 

Collision 

A city may be liable to one injured 
by a collision by a skidding motor 
vehicle which strikes a horse-drawn 
vehicle upon the highway where it 
has been negligent in permitting the 
highway to remain in an unreason¬ 
ably slippery condition by reason of 
oil spread thereon under the direc¬ 
tion of its superintendent of streets. 
—Kelleher v. Newburyport, 116 N.E. 
806, 227 Mass. 462, L.RA.1917P 710 
—42 C.J. p 875 note 31V&. 

42. N.T.—^Khoury v. Saratoga Coun¬ 
ty. 277 N.Y.S. 3, 243 App.Div. 195, 
affirmed 196 N.E. 299, 267 N.T. 384. 

Vt.—^Wagner v. Village of Water- 
bury, 196 A. 745, 109 Vt. 368. 

Icy slope 

Minn—SoLuillace v. Village of Moun¬ 
tain Iron, 26 N.W.2d 197, 223 Minn. 
8 . 

“Dangerous obstruction.” 

An accumulation, over a period of 
weeks, of ice on street as result of 
water coming down from adjoining 
hillside and freezing in winter weath¬ 
er, and which accumulation covered 
I sidewalk and half the street, consti- 
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view of all the drcunistances including, among oth¬ 
ers, climatic conditions, there has been a failure on 
the part of the public body to exercise reasonable 
care and diligence;^ 3 but the mere slippery condi¬ 
tion of a street, due to natural causes, ordinarily 
does not constitute an actionable defect in the street, 
if adequate warning thereof is given.*^^ 

Smoke or steam. It has been held that where an 
automobile accident is caused by obscuring the vi¬ 
sion of a motorist by dense clouds of steam or 
smoke or burning of leaves or other rubbish in a 
highway, the person or public body responsible 
therefor may be held liable to an injured motor- 
ist.'*5 So, where a contractor engaged in public 
work negligently permits steam to escape upon the 
highway, his negligence, if any, concurs with the 
negligence of the operator of a motor vehicle who 
drives into the steam obscuring the view and strikes 
plaintiff, occasioning the injuries complained of>® 
It has also been held, however, that a public body 
is not liable for a collision caused by smoke result¬ 
ing from the burning of refuse dumped by it on 
land adjoining the highway, but ignited by anoth¬ 
er nor may it be held liable for the burning of 
leaves causing smoke where no reasonable man 
would have anticipated that the condition which ex¬ 
isted would subject travelers on the highway to 
peril.^8 

(2) Obstruction of Sidewalk 

Where an unnecessary and unreasonable obstruction 


of a sidewalk in violation of law compels a pedestrian to 
go into the street where he is injured by a motor vehicle, 
a city permitting such obstruction and the person causing 
such obstruction may be liable to the person injured. 

Where a city permits an unnecessary and unrea¬ 
sonable obstruction of a sidewalk in violation of law, 
thus excluding a pedestrian from the use of the side¬ 
walk and compelling him to go into the street, it 
may be liable for damage occasioned to him on be¬ 
ing struck by a motor vehicle,^^ and the person 
causing the obstruction may also be liable as a joint 
tort-feasor,provided the maintenance of the un¬ 
lawful obstruction proximately caused the injury.si 
In this respect it has been held that the wrongful 
obstruction of the sidewalk will be regarded as a 
concurring cause of the injury, notwithstanding the 
pedestrian was struck by the wrongful act of the 
driver of the motor vehicle,52 tiut some decisions 
hold that the city or person responsible for obstruct¬ 
ing the sidewalk is not bound to foresee that a mo¬ 
torist will negligently injure a pedestrian and that 
the alleged negligence of such city or person is not 
the proximate cause of the injury.^^ 

Where the obstruction of the sidewalk is lawful 
and for a proper purpose, the city has been held 
not liable to a pedestrian going into the street who 
was struck by a motor vehicle.^^ Also, the owner 
of the premises is not liable in the absence of a stat¬ 
ute or ordinance for the act of an independent con¬ 
tractor in excavating under a sidewalk and obstruct¬ 
ing a street with building material where the con¬ 
tract is lawful and does not involve the commission 


tilted a “dangerous obstruction in the 
public highway” as concerns liability 
of city for injuries received by plain¬ 
tiff when automobile in which plain¬ 
tiff was riding collided with a third 
person’s automobile which skidded on 
ice.—Fritzky v. City of Pittsburgh, 16 
A.2d 422, 340 Pa. 217. 
iXruisance 

N'.T.—^Khoury v. Saratoga County, 
277 K.Y.S. 3, 243 App.Div. 195, af- 
nrmed 196 N.E. 299, 267 N.T. 384. 

43. Ind.—Ewald v. City of South 
Bend, 12 N.E.2d 995, 104 Ind.App. 
679. 

44. Wash.—Nelson v. City of Seat¬ 
tle, 134 P.2d 89, 16 Wash.2d 592. 

45. Ark.—Oviatt v. Garretson, 171 
S.W.2d 287, 205 Ark. 792. 

Ga—Parrer v. Southern Ry. Co., 163 
S.E. 237, 45 Ga.App. 84. 

Minn.—Becker v. Northland Transp. 
Co., 274 N.W. 180, 200 Minn. 272, 
affirmed 275 N.W. 510, 200 Minn. 
272. 

Miss.—Keith v. Yazoo & M. V. R. Co., 
151 So. 916, 168 Miss. Bl9. 

Air currents 

Fact that other steel companies in 
ihe district operated similar boilers 


and water heaters with exhaust pipes 
of no greater height than that main¬ 
tained by defendant did not relieve 
defendant of liability for injuries re¬ 
sulting from automobile collision on 
bridge caused by obscuring of driv¬ 
ers’ vision by steam from defendant’s 
exhaust pipe which was so located 
with respect to bridge that prevail¬ 
ing air currents frequently blew 
steam across roadway.—^Lavelle v. 
Grace, 34 A.2d 498, 348 Pa. 175, 150 
A.L.R. 366. 

43. Wis.—Pisarke v. Wisconsin Tun¬ 
nel. etc., Co., 183 N.W. 164, 174 Wis 
377. 

47. Mass.—^Earle v. Inhabitants of 
Town of Concord, 157 N.E. 628, 260 
Mass. 539, 53 A.L. R. 762. 

48. N.Y.—^Warren v. State, 219 N.Y. 
S. 530, 219 App.Div. 124. 

49. N.Y.—O'Neill v. City of Port 

Jervis, 171 NE 694, 253 N.Y. 423. 

42 C.J. p 875 note 36. 

50. N.Y.—O’Neill v. City of Port 

Jervis, supra. 

42 C.J. p 875 note 37. 

51. N.Y.—O'Neill v. City of Port 

Jervis, supra. 
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52. Mo.—Shafir v. Sieben, 233 S.W. 

419, 17 A.LR, 637. 

42 C.J. p 875 note 38. 

53. N.C—Newell v. Darnell, 183 S. 

E. 374, 209 N.C. 254. 

54. Iowa.—Jones v. Ft. Dodge, 171 

N.W. 16, 185 Iowa 600. 

Partial destruction of building 

It has been held, where the walls 
of a building abutting upon a street 
had become insufficient by reason of 
the partial destruction of the build¬ 
ing by fire, that the city properly 
stopped travel upon the sidewalk by 
a barricade, and it might adopt as 
such barricade a substantial housing 
erected by the abutting owner ex¬ 
tending the full width of the side¬ 
walk, and was not negligent in ac¬ 
quiescing in the property owner's 
occupation of the street notwith¬ 
standing he had failed to comply 
with formalities as to the securing 
of permission from the city, in such 
case, the act of the city with refer¬ 
ence to the sidewalk could not be held 
the proximate cause of injury to the 
pedestrian.—Jones v. Ft. Dodge, su¬ 
pra. 
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of a public nuisance or danger to other persons if 
carefully performed.®® 

(3) Regulation of Traffic 

Public authorities may not be held liable tor an injury 
^)y a motor vehicle resulting from the negligent regulation 
4/f traffic on highways, since the regulation of traffic 
conditions is a governmental function in respect of which 
the state or its subdivision may not be charged with 
liability in the absence of a statute providing other- 
wise. 

Where a person is injured by a motor vehicle by 
reason of the negligence of public authorities in 
regulating traffic conditions on streets or highways, 
it has been held that no recovery may be had there¬ 
for, since the regulation of traffic conditions is a 
igovemmental function in respect of which the state 
or its subdivisions may not be held liable in the ab¬ 
sence of statute imposing such liability.^^ Sq it 
bas been held, except as otherwise provided by stat¬ 
ute, that public authorities may not be charged with 
liability for injuries incurred in a collision or ac¬ 
cident caused by defective traffic lights,57 failure 
properly to erect and maintain ''stop** signs,5S or 
failure to light a safety-zone stanchion.5^ Under 
some statutes, however, the state has waived its im¬ 
munity from liability because of the negligence of 


its officers and employees who are charged with the 
duty of maintenance of traffic signals and signs,60 
and in such case the improper maintenance and op¬ 
eration of traffic signals and signs may impose lia¬ 
bility on the state for injuries incurred in a colli¬ 
sion of motor vehicles resulting therefrom.®^ It 
has been held that a county or other body may be li¬ 
able for failure to comply with a statute requiring 
the erection and maintenance of warning and stop 
signs at certain intersections,6^ but it has also been 
held that the obscurement of a “full stop” sign at an 
intersection,53 or the improper placement thereof,®*^ 
does not constitute a “defect” in the highway with¬ 
in a statute imposing liability for injury resulting 
from defects in highways. 

§ 235. Contributory Negligence 

Where the plaintiff's negligence contributes material¬ 
ly to, or is the proximate cause of, his injury he cannot 
recover for injury by an automobile resulting from a de¬ 
fect or obstruction in a public way. 

In an action to recover for injuries from an au¬ 
tomobile resulting from a defect or obstruction in 
a public way, plaintiff's negligence contributing to, 
or proximately causing, his injury may bar rccov- 
ery.65 Thus, where a person responsible for an un- 


.55. Mo.—^Adelman v. Altman, 240 S. 
W. 272, 209 MoApp. 583 

56. Ala.—Dorminey v. City of Mont¬ 
gomery, 166 So. 689, 232 Ala. 47. 

'Ky—Sandmann v. Sheehan, 131 S. 
W.2d 4S4. 279 Ky. 614. 

Mo.—^Auslander v. City of St. Louis, 
56 S.W.2d 778, 332 Mo. 145. 

“N.J.—Vickers v. City of Camden, 3 
A.2d 613, 122 N.J.Law 14. 

:N.Y.—Shaw V. City of New York, 1 
N.Y.S.2d 311, 165 Misc. 765, af¬ 
firmed 7 N.Y.S.2d 485, 255 App.Div. 
762, reargument denied 7 N.Y.S.2d 
999, 255 App.Div. 846. 

*Ohio.—Tolliver v. City of Newark, 62 
NE.2d 357, 145 Ohio St. 617, 161 A. 
L.R. 1391. I 

‘Okl.—Kirk v. City of Muskogee, 83 
P.2d 594, 183 Okl. 536. 

-57. Ala.—^Dorminey v. City of Mont¬ 
gomery, 160 So. 689, 232 Ala. 47. 

'.Fla.—Avey v. City of West Palm 
Beach, 12 So 2d 881, 152 Fla. 717. 

Ky.—Sandmann v. Sheehan, 131 S.W. 
2d 484, 279 Ky. 614. 

Mo-—^Auslander v. City of St. Louis, 
56 SW.2d 778, 332 Mo. 145. 

'N.J.—Vickers v. City of Camden, 3 
A.2d 613, 123 N.J.Law 14. 

-N.Y.—Parsons v. City of New York, 
289 N.Y.S. 198, 248 App Div. 825, 
affirmed 7 N.E. 685, 273 N.Y. 547— 
Cleveland v. Town of Lancaster, 
267 N.Y.S. 673, 239 App.Div. 263, 
affirmed 191 N.E. 568, 264 N.Y. 568 
—Dulinak v. State, 30 N.Y S.2d 796, 
177 Misc. 368, amended on other 
.grounds 30 N.Y.S.2d 799, 177 Misc. 


372, affirmed 30 NY.S.2d 838, 262 
App.Div. 1064, Mazikowski v. 
Sta^e, 30 N.Y.S.2d 838, 262 App. 
Div. 1064 and Zukowski v. State, 
30 N.Y.S.2d 839, 262 App.Div. 1064. 

58. Ohio,—Tolliver v. City of New¬ 
ark, 62 N.E.2d 357, 145 Ohio St. 
517, 161 A.L.R. 1391. 

Wash.—Crowley v. City of Raymond, 
88 P.2d 858, 198 Wash. 432. 
Permitting sign, to become obscure 
and invisible 

Okl.—Kirk V. City of Muskogee, 83 
P,2d 594, 183 Okl. 536. 

59. N.Y.—Shaw V. City of New 
York, 1 N.Y.S.2d 311, 165 Misc. 765, 
affirmed 7 N.Y.S.2d 485, 255 App. 
Div. 762, reargument denied 7 N. 
Y.S.2d 999, 255 A.pp.Div. 846. 

60. N.Y.—^Foley v. State, 62 N.E,2d 

69, 294 N.Y. 275—Foley v. State, 
41 N.Y.S.2d 256, 265 App.Div. 6S2 
—Dulinak v. State, 30 N.Y.S.2d 796, 
177 Misc 368, amended 30 N.Y.S.2d 
799, 177 Misc. .372, affirmed 30 N. 
Y.S.2d 838, 262 App.Div. 1064, 

Mazikowski v. State, 30 N.Y.S.2d 
833, 2C2 App Div. 1064, and Zukow¬ 
ski V. State. 30 N.Y.S.2d 839, 26 
App.Div. 1064. 

61- N.Y.—Vande Walker v. State, 17 
N.E.2d 128, 278 N.Y. 454—Dulinak 
V. State, 30 N.Y.S.2d 796, 177 Misc. 
368, amended on other grounds 30 
N.Y.S.2d 799, 177 Misc. 372, af¬ 
firmed 30 N.Y.S.2d 838, 262 App.Biv. 
1064, Mazikowski v. State, 30 N.Y. 
S.2d 838, 262 App.Div. 1064, and 
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Zukowski V. State, 30 N.T.S.Sd 839. 
262 App.Div. 1064—Foley v. State, 
43 N.Y.S 2d 585, affirmed 50 N.Y.S. 
2 d 180, 181, four cases, 182, two 
cases, 267 App.Div. 1037, appeal 
dismissed 59 N.E.2d 442, 293 N.Y. 
852. 

Chain of causation 

Mere fact that state’s negligence 
in failing to keep traffic control sig¬ 
nal operating properly so that traffic 
in one direction was invited to enter 
intersection with green light, while 
there was no red light to cause cross 
traffic to stop, was insufficient alone 
to produce injury without co-opera¬ 
tion of drivers of automobile did not 
break chain of causation or relieve 
state from liability.—Foley v. State, 
41 N.Y.S.2d 256. 265 App.Div. 682. 

62. Wash.—Lyle v. Fiorito, 60 P.2d 
709, 187 Wash. 537. 

63. Kan.—^Phillips v. State Highway 
Commission of Kansas, 84 P.2d 927, 
148 Kan. 702—Phillips v. State 
Highway Commission, 68 P.2d 1087, 
146 Kan. 112. 

64. Kan.—^Moore v. State Highway 
Commission, 92 P.2d 29, 150 Kan. 
314. 

65. Fla.—Rosen v. City of Miami, 
193 So. 749. 141 Fla. 664. 

La.—Bamburg v. Standard Oil Co. of 
Louisiana, App., 199 So. 411— 
Campbell v. Texas & P. Ry. Co., 
App, 182 So. 339. 

N.Y—Foley v. State, 30 N.Y.S.2d 998, 
177 Misc. 443, reversed on other 
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lawful obstruction in a public street or highway, 
such as low-hanging ropes or wires, is injured as 
a consequence of a motor vehicle striking such ob¬ 
struction, he may be precluded by his negligence 
from recovering against the operator of the motor 
vehicle for such injury.®® However, the injured 
person will not be charged with contributory neg¬ 
ligence if he exercised reasonable care under the 
circumstances for his own safety,®”^ and his alleged 
negligence will not bar recovery if it was not the 
cause of the injury.®® Where a city sues for dam¬ 
ages occasioned to a bridge by a motor truck, if the 
defective condition of the approach contributed to 
the injury, it may amount to contributory negli¬ 
gence precluding a recovery,®® even though it prox- 
imately contributed but slightly.*^® In determining 
whether plaintiff injured as a consequence of the 
defective condition of traffic lights was guilty of 
contributory negligence, it has been held that he 
has the right to proceed on a green light in his fa¬ 
vor and may assume that a red light will stop a ve¬ 
hicle approaching on an intersecting highway,al¬ 
though he is still required to use reasonable care 

under the circumstances.*^2 

§ 236. Actions 

In an action to recover for injuries by automobiles be¬ 
cause of defects or obstructions in highways, compliance 
must be had with conditions precedent to suit. 


General rules as to actions apply in suits brought 
to recover for injuries by automobiles because of 
defects or obstructions in highways.*^® Under some 
statutes it is required that notice of the injury be 
given within a prescribed time as a condition pre¬ 
cedent to a right of action against the authorities 
whom it is sought to hold responsible.*^^ A pedes¬ 
trian, complaining of an injury resulting from trip¬ 
ping over a sewer lid displaced by a motor vehi¬ 
cle, is not required to join the driver of the vehi¬ 
cle who is not shown to reside in the state.*^* 

§ 237. - Pleading 

The plaintiff in an action to recover for injuries by an 
automobile resulting from defects or obstructions in a pub¬ 
lic way must fully and clearly allege a cause of action in 
his favor against the defendant, and he must prove his 
case as alleged. 

The general rules of pleading governing civil 
cases generally, discussed in the C.J.S. title Plead¬ 
ing § 1 et seq, also 49 C.J. p 30 note 1-p 886 note 
58, particularly those applicable in negligence cases, 
considered in the C.J.S. title Negligence §§ 183-202, 
also 45 C.J. p 1056 note 85-p 1145 note 25, apply in 
actions to recover for injuries by automobiles be¬ 
cause of defects or obstructions in highways.*^® 
Plaintiff in his petition, declaration, or complaint 
must fully and clearly allege a cause of action in his 
favor and against defendant,and his pleading 


grounds 41 N.T.S.Sd 256, 265 App. 
Div. 682. 

S.C.—Sanders v. State Highway De¬ 
partment, 47 S.E.2d 306. 
Assumption of risk 
Ky.—Gates v. Kuchle. 134 S.W.2d 
1002, 281 Ky. 13. 

Cruest riding in rear seat of auto¬ 
mobile had right to rely on driver, 
with respect to whether guests were 
precluded by contributory negligence 
from recovery against the state in 
actions for injuries sustained in au¬ 
tomobile accident.—Foley v. State, 30 
]Sr.T.S.2d 998, 177 Misc. 443, reversed 
on other grounds 41 N.Y.S.2d 256, 265 
App.Div. 682. 

69. Iowa.—Hatfield v. White Line 
Motor Freight Co., 272 N.W. 99, 
223 Iowa 7. 

Mich.—^Haszczyn v. Detroit Creamery 
Co., 275 N.W. 211, 281 Mich. 467. 
Wis.—^Langdon v. City of West Allis, 
257 N.W. 8, 216 Wis 325. 

67. Minn.—Sduillace v. Village of 
Mountain Iron, 26 N.W.2d 197, 223 
Minn. 8. 

N.T.—Kinney v. State, 75 N.T.S.2d 
784, 191 Misc. 128—^Dulinak v. 

State, 30 N.Y.S.2d 796, 177 Misc. 
368, amended on other grounds 30 
N.T.S.2d 799, 177 Misc. 372, af¬ 
firmed 30 N.T.S.2d 838. 262 App. 
Div. 1064, Mazikowski v. State, 30 


NY.S.2d 838. 262 App.Div. 1064, 
and Zukowski v. State, 30 N.T.S 
2d 839, 262 App Div. 10G4—Town v. 
State, 49 N.YS.2d 924. 

Pa.—Bernstein v. Smith, 86 Pa Super. 
366. 

Wash.—Lyle v. Fiorito, 60 P.2d 709, 
187 Wash. 537. 

Passenger in car 

N.Y.—Kinney v. State, 75 N.T.S.2d 
784, 191 Misc. 128. 

Failure to stop car 

Motorist on unobstructed side of 
bridge held not bound to stop car be¬ 
cause driver on opposite side might 
veer across to avoid obstruction on 
highway.—^Metcalf v. Franklin As¬ 
phalt Paving Co., 184 N.E. 762, 44 
Ohio App. 173. 

65. Ill.—^Penwitt v. City of Chicago, 
43 N.E.2d 159, 315 Hl.App. 444. 
Neb.—Grantham v. Watson Bros. 
Transp. Co., 9 N.W.2d 157, 142 Neb. 
362. 

69. Wis,—Baraboo v. Excelsior 
Creamery Co., 177 N.W. 36, 171 
Wis. 242. 

70. Wis.—Baraboo v. Excelsior 
Creamerj’- Co., supra. 

71. N.Y.—Foley v. State, 41 N.Y.S. 
2d 256, 265 App.Div. 682. 

72- N.Y.—Foley v. State, supra. 

73. Wash.—^Berglund v. Spokane 
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County, 103 P.2d 355, 4 Wash.2d 
309. 

74. Wash.—Johnson v. City of Seat¬ 
tle, 114 P.2d 972, 9 Wash.2d 231. 
Defect causing injury held not suf¬ 
ficiently described.—Johnson v. City 
of Seattle, supra. 

75. Mo.—Hinton v. City of SL 
Joseph, App., 282 S.W. 1056. 

76- Notice of injury 
Where a statute declares that an 
action shall not be maintained 
against a city until notice of the 
time and place of the injury shall 
have been given, such a notice need 
not be pleaded, but is a matter of 
evidence where the cause of action is^ 
created by the common law.—^Adel- 
man v. Altman, 240 S.W. 272, 209- 
Mo.App. 583. 

77. Ind.—^Ewald v. City of South 
Bend, 12 N.E.2d 995, 104 Ind.App. 
679. 

Allegations held sufficient 

(1) In general. 

Mo.—Daneschocky v. Sieben, App., 
282 S.W. 506. 

Wash.—Berglund v. Spokane County, 
103 P.2d 355, 4 Wash.2d 309. 

(2) Complaint, alleging that de¬ 
fendants caused automobile trucks to 
encumber sidewalk in front of, and 
adjacent to, their place of business. 
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should contain a sufficient statement of the grounds 
of defendant’s liability and his negligence or breach 
of duty"^* and that plaintiff’s injury was proximate- 
ly caused by such negligence or breach of duty.79 

Proof and variance. As in civil actions general¬ 
ly, plaintiff must prove his case as alleged.so Where 
the negligence charged is that a contractor negli¬ 
gently and unlawfully excavated and barricaded the 
sidewalk space, it cannot be sustained by evidence 
that the excavation and barricading was done by an¬ 
other contractor before defendant began his work.si 
Under a charge that a building contractor failed to 
maintain a passageway for the use of foot passen¬ 
gers around building material placed by him in the 
street as required by ordinance, there can be no lia¬ 
bility imposed for common-law negligence in failing 


to erect such a passageway, where the evidence fails 
to show that the erection of a footway had been di¬ 
rected by the superintendent of buildings, which was 
essential to the creation of a duty under the ordi- 

nance.^2 

§ 238. - Evidence 

In actions to recover for injuries by automobiles re¬ 
sulting from defects or obstructions in public ways, only 
competent and relevant evidence is admissible, and a pre¬ 
ponderance of the evidence is necessary to establish the 
plaintiff's case. 

General rules of evidence usually apply in actions 
to recover for injuries by automobiles resulting 
from defects or obstructions in public ways,® 3 as 
with respect to presumptions®^ and burden of 
proof.®5 Only competent and relevant evidence is 


in such manner as to block sidewalk 
and make it necessary for plaintiff to 
step off sidewalk onto highway, 
where he was struck by automobile, 
but containing- no allegation of free¬ 
dom from contributory negligence, 
was sufficient in law on theory of 
nuisance.—O’Brien v. Guariglia, 7 JST. 
Y.S.2d 394. 

(3) In action for injuries sustained 
by motorist in collision allegedly 
caused by negligence of approaching 
motorist and by negligence of em¬ 
ployees in igniting grass adjacent to 
highway, cross complaint of ap¬ 
proaching motorist’s administrator 
alleging that employees negligently 
ignited the grass under circumstanc¬ 
es which would reasonably have in¬ 
formed them that smoke would be 
blown across highway so as to en¬ 
danger persons traveling thereon, 
and that collision occurred as proxi¬ 
mate result of such negligence, was 
not subject to demurrer of employer. 
—Ryan v. First Nat. Bank & Trust 
Co. of Racine, 294 N.W. 832, 236 Wis. 
226. 

Allegations held insufiElcient 

(1) In general.—Mills v. City of 
Charlotte, 11 S.E.2d 566, 218 N.C. 564. 

(2) Complaint alleging that city 
failed to enforce traffic ordinance by 
maintaining stop sign at street inter¬ 
section, causing collision when au¬ 
tomobile in which deceased was rid¬ 
ing entered thoroughfare without 
stopping, was held not to state cause 
of action against city on theory that 
city maintained nuisance.—Powell v. 
City of Nashville, 69 S.W.2d 894, 167 
Tenn. 334. 92 A.L..R. 1493. 

78. Pa.—Gurzon v. H. J. Williams 

Co., 38 Luz.Leg.Reg. 65., 

Allegations held sufficient 

(1) In general, 

Pla.—^Panama City v. Eytehison, 184 

So. 490, 134 Fla. 833. 

Wash.—^Berglund v. Spokane County, 

103 P.2d 355, 4 Wash.2d 309. 


(2) As to defective condition of 
highway.—Brock v. State Highway 
Commission, 139 P.2d 811, 157 Kan. 
252. 

Allegations held insufficient 

(1) In general—^Ewald v. City of 
South Bend. 12 N.E.2d 995, 104 Ind. 
App 679. 

(2) Complaint alleging that city 
failed to enforce traffic ordinance by 
maintaining stop sign at street inter¬ 
section, causing collision when auto¬ 
mobile in which deceased was riding 
entered thoroughfare without stop¬ 
ping did not state cause of action 
against city for negligence, since city 
was not liable for negligent perform¬ 
ance of governmental function of 
regulating traffic on streets.—^Powell 
V. City of Nashville, 69 S.W.2d 894, 
167 Tenn. 334, 92 A.L.R 1493. 

(3) Where petition alleged no 
facts in support of allegation that 
stop signs were unauthorized and 
were placed on wrong streets by city, 
and petition also alleged that a nui¬ 
sance was thereby created which 
caused intersection collision result¬ 
ing in petitioner’s injury, petition 
stated no cause of action against 
city.—Tolliver v. City of Newark, 62 
N.E.2d 357, 145 Ohio St. 517, 161 A.L. 
R. 1391. 

79. Ohio.—Tolliver v. City of New¬ 
ark, supra. 

80. Wash.—Tuveson v. J. M. Col- 
man Co., 82 P.2d 579, 196 Wash. 
286. 

iComplaiut not deemed amended 
Where contractor, who was erect¬ 
ing building, supported roof over al¬ 
ley by timber posts, and truck which 
was delivering lumber struck post, 
causing it to fall on pedestrian, in 
pedestrian's action for injuries, 
where case was submitted to jury 
wholly on theory of insufficiency of 
the post with respect to contractor’s 
negligence, and complaint did not al¬ 
lege as negligence of contractor that 
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contractor’s foreman had directed 
truck driver where to unload the 
truck and should have known of the 
danger of unloading in such close 
proximity to the post, complaint 
could not be deemed amended to con¬ 
form to alleged proof of negligence 
of contractor’s foreman.—Tuveson v. 
J. M. Colman Co., supra. 

Tort or contract 

Where petition pleaded only cause 
of action in tort for negligence of 
city in not keeping girder lighted on 
bridge, alleged to be public street of 
city, evidence of violation of duty 
assumed by city by reason of con¬ 
tract with state highway commis¬ 
sion with respect to lighting the 
bridge and submission of issue de¬ 
pendent on the alleged contractual 
obligation held error as not within 
the issues.—Lowery v. Kansas City, 
85 S.W.2d 104, 337 Mo. 47. 

81. Mo.—Strother v. Carroll, 287 S. 
W. 310. 

82. Mo.—Strother v. Carroll, supra. 

83. Conn.—James v. City of Water- 
bury, 12 A 2d 770, 126 Conn. 525. 

Minn.—Becker v. Northland Transp. 
Co., 275 N.W. 510, 200 Minn. 272. 

84. Wash—Lyle v. Fiorito, 60 P.2d 
709, 187 Wash. 537. 

Due care 

Automobile driver who entered 
arterial highway at obstructed view 
intersection where warning and stop 
signs had been removed by paving 
contractor and not replaced, and who 
died as result of collision with auto¬ 
mobile traveling on highway, was 
presumed to have acted as reason¬ 
ably prudent driver, as against con¬ 
tention that driver was negligent in 
not observing beam from headlights 
of automobile traveling on highway. 
—^Lyle V. Fiorito, supra. 

85. Wash.—Johnson v. King County, 
109 P2d 307, 7 Wash.2d 111. 

Burden, on plaintiff 

(1) To establish tliat location of 
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admissible,®® as in the case of evidence offered to 
show the existence of a dangerous conditions'^ or of 
a nuisance.®® A preponderance of the evidence is 
necessary to establish plaintiff's case generally,®® 
to show defendant's negligence or breach of duty,®® 
to establish the proximate cause of the injury,to 
show contributory negligence,® 2 and to establish 
other particular matters.®® Where the defect al¬ 
leged to have caused the death of plaintiff's intes¬ 
tate was repaired very shortly after the accident, 
evidence as to the character of the defect may be 
based on estimates and not actual measurements, 
notwithstanding the rule recognized in the particu¬ 


lar jurisdiction requiring plaintiff to place before 
the jury the actual condition when it is within his 
power to do so.®^ 

§ 239. - Questions of Law and Fact 

Where, in an action to recover for injuries by an 
automobile resulting from defects or obstructions in a 
public Way, the evidence is conflicting or reasonably 
susceptible of different inferences, the issue is for the 
jury or other trier of the facts; but the evidence may 
be such as to present only a question of law for the 
court. 

In conformity with the rules applicable in civil 
actions generally, discussed in the C.J.S. title Trial 


yellow line in fact deceived and mis¬ 
led the motorist to his injury.— 
Johanson v. King County, supra. 

(2) To prove contention that de¬ 
fendant was negligent in selecting 
independent contractor to burn brush 
which caused smoke.—Becker v. 
Northland Transp. Co., 275 N.W. 510, 
200 Minn. 272. 

(3) To show that he exercised due 
care for his own safety.—Reed v. 
Alton Water Co., 22 N.E 2d 395, 301 
IlLApp. 219. 

86. Conn.—James v. City of Water- 
hury, 12 A.2d 770, 126 Conn. 525. 

Svidence held admissible 
Tex.—City of Port Arthur v. Wal¬ 
lace, Civ.App., 167 S.W.2d 549, af¬ 
firmed 171 S.W.2d 480, 141 Tex. 201. 
XvideiLce held irrelevant 

In action against city for injuries 
sustained through joint negligence of 
city and truck driver when truck 
striking pile of rocks in street ran 
upon sidewalk injuring pedestrian, 
evidence that driver was negligent, 
that street was infrequently used by 
motor vehicles, and that there was 
ample space for trucks to pass 
around rocks was irrelevant on ques¬ 
tion of city's liability.—Criswell v. 
City of Jackson, 77 S.'W.2d 622, 257 
Ky. 222. 

87. Conn.—James v. City of Water- 
bury, 12 A.2a 770, 126 Conn. 525. 
Evidence of other accidents offered 

to show a dangerous condition, was 
held inadmiss-ible as not involving 
conditions substantially similar to 
those confronting pedestrian.—^James 
V. City of Waterbury, supra. 

88. Ohio.—^Ankenbrant v. City of 
Toledo, 187 N.E. 82, 45 Ohio App. 
400. 

88. Evidence held insufficient 
Minn.—^Becker v. Northland Transp. 
Co.. 274 N.W. 180, 200 Minn. 272, 
affirmed 275 N.W. 610, 200 Minn. 
272. 

90. Evidence held sufficient 

(1) To establish defendant's neg¬ 
ligence or breach of duty. 

U.S.—Shell Oil Co. v. Slade, C.C.A. 
Miss., 133 F.2d 518, certiorari de¬ 


nied 64 S.Ct. 75, 320 IT.S. 772, 88 
L.Ed. 462. 

N.T.—Wilson V. State, 300 N.T.S. 

1157, 253 App.Div. 12. 

42 C.J. p 876 note 52 [a] (2). 

(2) To show want of negligence by 
defendant.—Blackburn v. City of St. 
Louis, 121 S.W.2d 727, 343 Mo. 301. 

(3) To show no defect in construc¬ 
tion of highway.—^McLonald v. State 
Highway Department, 164 S.E. 920, 
166 SC. 415. 

Evidence held insufficient 

(1) To show defendant's negli¬ 
gence generally.—Throckmorton v. 
City of Port Angeles, 74 P.2d 890, 193 
Wash. 130—42 C.J. p 876 note 52 [bj. 

(2) To show that injuries resulting 
to plaintiff, when truck struck car 
which stopped suddenly at signal of 
highway guard, were reasonably 
foreseeable by highway department. 
—Gray v. State Highway Department 
of South Carolina, 163 S.E. 793, 165 
S.C. 248. 

91. N.T.—Kinney v. State, 76 N.T. 

S.2d 784, 191 Misc. 128. 

42 C.J. p 876 note 53. 

Evidence held sufficient 

(1) To establish plaintiff's negli¬ 
gence as primary cause of injury.— 
Warren v. State, 219 N.T.S. 530, 219 
App.Div. 124. 

(2) To show that defendant's acts 
caused or contributed to the injury. 
Minn.—Hanson v Hall, 279 N.W. 227, 

202 Minn. 381. 

Mo—^Maher v. Donk Bros. Coal & 
Coke Co., 20 S.W.2d 888, 323 Mo. 
799. 

N.J.—Lambert v. Emise, 199 A. 44, 
120 NJLaw 164. 

N.T.—Wilson v. State, 300 N.T.S. 

1157, 253 App.Div. 12. 

Wash.—Lyle v. Piorito, 60 P.2d 709, 
187 Wash. 537. 

42 C.J. p 876 note 53 [a]. 

(3) To show that proximate cause 
•f collision was negligence of driver 
of other vehicle and that of public 
authorities in construction and main¬ 
tenance of highway.—^Hirning v. 
Contracting & Material Co., 38 N.E 2d 
793, 312 IlLApp. 655. 
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(4) To show that injuries were 
due to cause other than the condition 
of the highway. 

Ky.—Miller's Adm'r v. City of Pine- 
ville, 126 S.W.2d 844. 277 Ky. 390. 

S. C.—Gray v. State Highway Depart¬ 
ment of South Carolina, 163 S.E. 
793, 165 S.C. 248. 

Tenn.—Toung v. City of Nashville, 
176 S.W.2d 377, 26 Tenn.App. 658. 
W.Va.—^Daniels v. Cranberry Fuel 
Co., 163 S.E. 24, 111 W.Va. 484. 

(5) To show that collision at ob¬ 
structed view intersection was not 
proximately caused by negligence of 
either or both drivers, if any.—^Lyle 

V. Fiorito, 60 P.2d 709, 187 Wash. 537. 
Evidence held insufficient 

(1) In general.—^Nelson v. City of 
Seattle, 134 P.2d 89, 16 Wash.2d 592. 

(2) To show that injury was 
caused by "defect*' or “want of re¬ 
pair" of the street, within meaning 
of statute, so as to render municipal¬ 
ity liable to pedestrian.—^Wells v. 
City of Augusta, 196 A. 638, 135 Me. 
314. 

(3) To establish that motorist’s 
conduct was superseding cause of 
the accident so as to relieve the state 
of liability—^Kinney v. State, 75 N. 

T. S.2d 784, 191 Misc. 128. 

92. Evidence held sufficient 

(1) To establish plaintiff's con¬ 
tributory negligence. 

N.T.—Clark v. State, 265 N.T.S. 336, 
147 Misc. 457. 

Tenn—Toung v. City of Nashville, 
176 S.W.2d 377, 26 Tenn.App. 65S. 

(2) To show that driver of vehicle 
in which plaintiff was riding was not 
contributorily negligent.—Lambert v. 
Emise, 199 A. 44, 120 N.J.Law 164. 

(3) To show that plaintiff exer- 
civsed due care in his own behalf.— 
Pen Witt V. City of Chicago, 43 N.E. 
2d 159, 315 IlLApp. 444. 

93. Mo.—Strother ▼. Carroll, 287 S. 

W. 310. 

42 C.J. p 876 note 52. 

94. Mich.—Cone v. Detroit, 157 N.W. 
417, 191 Mich. 198. 

42 C J. P 876 note 64. 
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§§ 203-224, also 64 CJ. p 296 note 48-p 371, note 
99, where, in an action to recover for injuries by an 
automobile resulting from defects or obstructions in 
a public way, the evidence is conflicting or reason¬ 
ably susceptible of different inferences, the issue is 
for the jury or other trier of the facts ;95 but if the 
facts are such that only one conclusion can be 
drawn by reasonable minds, or the evidence is so 
insufficient that a finding thereon would not be sus¬ 
tained, the question becomes one of law for the 
court.®® Thus it is usually a question for the jury 


whether a public way was in a defective condition,®'^ 
whether defendant was negligent or violated any 
duty,® 8 whether such negligence was the proximate 
cause of the injuries suffered by plaintiff,®® and 
whether plaintiff was contributorily negligent.^ 
The question regarding the extent of the duties 
which are imposed on public authorities by a stat¬ 
ute relating to public liability for defects in streets 
is a question of law to be determined by the court 
and not a question of fact for the jury.^ The trial 
court may be authorized to consider the scene of 


95. Mo.—^Maher v. Donk Bros. Coal 
& Coke Co., 20 S.W.2d 888, 323 Mo. 
799. 

N.J.—Tanas v. Hogan, 43 A.2d 289, 
133 N.J.Law 188. 

Tex.—'City of Port Arthur v. Wal¬ 
lace, Civ.App., 167 S.W.2d 549, er¬ 
ror granted, affirmed 171 S.W.2d 
480, 141 Tex. 201. 

Qnestioii held for jury 
Whether part of street where pe¬ 
destrian was struck by automobile 
was withdrawn from pedestrians’ 
use.—Strother v. Kansas City, 296 S. 
W. 795. 316 Mo. 1067. 

96. Mass.—National Laundry Co. v. 
City of Newton, 14 N.E.2d 108, 300 
Mass. 126. 

97. Vt.—Wagner v. Village of Wa- 
terbury, 196 A. 745, 109 Vt. 368. 

42 CJ. p S76 note 54 [b]. 

Evidence held insufficient for jury 
Mass.—National Laundry Co. v. City 
of Newton, 14 N.E.2d 108, 300 

Mass. 126. 

98. Miss.—Keith v. Tazoo & M. V. 
R. Co., 151 So. 916, a'68 Miss. 619. 

Neb.—Grantham v. Watson Bros 
Transp. Co., 6 N.W.2d 372, 142 Neb. 
362, rehearing- denied 9 N.W.2d 
157, 142 Neb 362—Zielinski v. Do¬ 
lan, 254 N.W. 695, 121 Neb. 153. 
N.J.—Tanas v. Hogan, 43 A.2d 289, 
133 N JLaw 188. 

Ohio —Franklin Asphalt Paving Co. 
V. Marsh, 184 N.E. 768, 44 Ohio 
App. 168. 

Wash—Baldwin v, Washington Mo¬ 
tor Coach Co., 82 P.2d 131, 196 
Wash. 117—Stubbs v. Allen. 10 P. 
2d 983, 168 Wash. 156. 

Sufficiency of precautions against 
injury 

N.J.— ^Hallett v. Wm. Eisenberg & 
Sons, 183 A. 143, 116 N.J.Law 201. 
Wash.—Dupea v. City of Seattle, 147 
P.2d 2'72, 20 Wash.2d 285. 

Matter of law 

Contractor’s failure when putting 
materials in street, after another 
contractor had barricaded sidewalk, 
to build way for pedestrians provid¬ 
ed for under ordinance, resulting in 
death of pedestrian when struck by 
automobile, held not negligence as 


matter of law.—Strother v. Carroll, 
Mo., 287 S.W. 310. 

Directed verdict 

In action for injuries to pedestrian 
struck by automobile after he left 
sidewalk allegedly blocked by defend¬ 
ant, evidence, showing that defend¬ 
ant had permit to use space in front 
of its place of business os a loading 
zone authorized directed verdict for 
defendant.—^Bailey v. Alloway Bros. 
Co.. TenmApp., 192 S.W.2d 849. 

99. Kan.—^Neiswender v. Board of 
Com'rs of Shawnee County, 113 P. 
2d 11-5, 1‘53 Kan. 634, opinion sup¬ 
plemented 120 P.2d 218, 154 Kan. 
588. 

Mo.—^McWhorter v. Dahl Chevrolet 
Co., 88 S.W.2d 240, 229 Mo App. 
1090. 

N.J.—^Yanas v. Hogan, 43 A.2d 289, 
133 N.J Law 188. 

N.T—O'Neill v. City of Port Jervis, 
171 N.E. 694, 253 N.T. 4'23. 

Ohio.—Van Order v. City of Colum¬ 
bus, 181 N.E. 143, 41 Ohio App. 
462. 

Tex,—City of Port Arthur v, Wal¬ 
lace, 171 S.W.2d 480, 141 Tex. 

201 . 

W.Va.—Blankenship v. City of Wil¬ 
liamson, 132 S.B. 492, 101 W.Va. 
199. 

Questions held for jury 

(1) Whether obstruction on side¬ 
walk requiring pedestrian to pass 
around obstruction into busy street 
was proximate cause of death of 
child struck by automobile.—O’Neill 
V. City of Port Jervis, 171 N.E. 694, 
2'53 N.T. 423. 

(2) Whether death of passenger in 
automobile, from injuries sustained 
in collision with automobile which 
skidded into it on freshly oiled high¬ 
way maintained under patrol system, 
could reasonably have been antici¬ 
pated.—^Kirchner v. State, 2-28 N.T.S. 
718, 223 App.Div. 543. 

(3) Whether contractor’s failure 
to mark obstruction properly con¬ 
tributed to collision.—^Hallett v. Wm. 
Eisenberg & Sons, 183 A. 143, 116 
N.J.Law 201. 

Absence of prior accidents 

Fact that there had never before 
been a collision at intersection be¬ 
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tween one of defendant city’s fire 
trucks and an automobile simply 
went to jury to be weighed with all 
other circumstances in determining 
whether defendant’s negligence in 
failing to maintain its streets at in¬ 
tersection was proximate cause of 
collision between defendant's fire 
truck and automobile in which plain¬ 
tiff was riding.—iCity of Port Arthur 
v. Wallace, Civ.App., 167 S W.2d 549, 
affirmed 171 S.W.2d 480, 141 Tex. 
201 . 

Evidence held insufficient for jury 

(1) In general. 

Mo.—Strother v^ Carroll, 287 S.W. 
310. 

S.C.—^Lewis V. Seaboard Air Line 
Ry. Co., 166 S.E. 134, 167 S.C. 204 
Wash.—^Johanson v. King County, 109 
P.2d 307, 7 Wash.2d 111. 

(2) In action against township and 
automobile driver for injuries to bi¬ 
cyclist, struck by automobile as al¬ 
leged result of township’s negligent 
failure to fill up depression in 
street, the extraordinary character 
of driver’s negligence in operating 
automobile at high speed on wrong 
side of street while drunk, so as to 
relieve township from liability, was 
for court to determine, in absence of 
reasonable difference of opinion.— 
Pilvelis V. Plains Tp., 14 A.2d 657, 
140 Pa.Super. 561. 

(3) Evidence held, as matter of 
law, not to disclose causal connection 
between defective bridge sidewalk 
and injury to pedestrian struck by 
automobile.—Tuttle v. Wicklund, 227 
N.W. 203, 178 Minn. 353. 

1. Ill.—^Penwitt V. City of Chicago. 
43 N.E.2d 159, 315 Ill.App. 444. 

Neb.—Grantham v. Watson Bros. 
Transp. Co.. 9 N.W.'2d 157, 142 Neb. 
362. 

N.J.—Hallett v. Wm. Eisenberg & 
Sons, 183 A. 143, 116 N.J.Law 201. 
Ohio.—Franklin Asphalt Paving Co. 
v. Marsh, 184 N.E. 768, 44 Ohio 
App. 168. 

Wash.—^Dupea v. City of Seattle, 147 
P.2d 272, 20 Wash.2d 285. 

42 C.J. p 876 notes 4'5, 46. 

2. Cal.—'Campbell v. City of Santa 
Monica, 125 P.2d 561, 61 Cal.App. 
2d 62>6. 
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the accident along with all other evidence in his 
consideration of a motion to direct a verdict, where 
inspection of the place of accident was had by the 
judge, jury, and counsel during the trial by order 
of the court on motion of one of the parties.^ 

§ 240- — Instructions 

The instructions in an action to recover for injuries 
by an automobile resulting from defects or obstructions in 
a public way should be warranted by the evidence and 
pleadings, and must not be misleading. 

The general rules governing instructions to the 
jury in civil actions considered in the C.J.S. title 
Trial §§ 266-448, also 64 C.J. p 510 note 3-p 1008 
note 99, are applicable to actions for injuries by 
automobiles resulting from defects or obstructions 
in public ways.* The instructions should be war¬ 
ranted by the evidence^ and pleadings,® and must 
not be misleading.^ In an action for an injury to 
a motorcyclist occasioned by a collision with an 
automobile alleged to have been due to the negli¬ 
gent obstruction of the street, the jury should be 
instructed as to what constitutes a direct and prox¬ 
imate cause.® In instructing as to the duty of a 
motorcyclist to keep a lookout ahead, his duty 
should not be limited to keeping a lookout for per¬ 
sons and vehicles only.^ An instruction as to the 
duty of a motorcyclist to carry lights as required 
by statute should be given where the injury is al¬ 
leged to have occurred at night through the effort 
of the motorcyclist to avoid a pile of bricks in the 
street resulting in his colliding with an automo- 
bile.i0 

§ 241. - Verdict and Findings 

General rules as to verdicts and findings apply in ac¬ 
tions to recover for injuries by automobiles resulting from 
defects or obstructions in public ways. 

The rules pertaining to the verdict and findings 


in other civil actions are applicable to actions to 
recover for injuries by automobiles resulting from 
defects or obstructions in public ways.^i Where the 
negligence alleged in the complaint is as to the man¬ 
ner in which a construction house containing a boil¬ 
er and steam engine was erected, a finding that de¬ 
fendant was negligent in permitting steam to be 
emitted into the street is a finding of fact relating 
to the arrangement and construction of the plant as 

alleged in the complaint.^^ 

§ 242. - Judgment 

The court may be authorized to consider the scene of 
the accident along with all other evidence in its consider¬ 
ation of a motion to grant judgment non obstante vere¬ 
dicto. 

General rules as to judgments -apply in an action 
for injury by an automobile resulting from a de¬ 
fect or obstruction in a public way.^® The trial 
court may be authorized to consider the scene of the 
accident along with all other evidence in its con¬ 
sideration of a motion to grant judgment non ob¬ 
stante veredicto, where inspection of the place of 
accident was had by the judge, jury, and counsel 
during the trial by order of court on motion of one 
of the parties.^* 

§ 243. - Review 

The rules as to review in civil actions generally 
are discussed in Appeal and Error. 

Examine Pocket Parts for later cases. 

§ 244. - Costs 

The rules as to costs in civil actions generally are 
discussed in Costs. 

Examine Pocket Parts for later cases. 


3. S.C.—Sanders v. State Highway 
Department, 47 S.B 2d 306. 

4. Mo.—Glader v. City of Kiclimond 
Heights, App., 121 S.W.2d 254. 

5. Mo.—^Adelman v. Altman, 240 S. 
W. -272, 209 Mo.App. 583. 

42 C.J. p 876 note 56. 

6. Mo.—^Adelman v. Altman, supra. 
42 C.J. p 876 note S7, p S7'7 note 63. 

7. Mo.—^Adelman v. Altman, supra. 
42 C.J. p 8'76 note 58. 

8. Ky.—^Ashland v. Williams, 262 S. 
W. 273. 203 Ky. 300. 

9. Ky.—Ashland v. Williams, supra. 

10. Ky.—Ashland v. Williams, su¬ 
pra. 

11. Tex.—Waggoner v. Simmons, 
Civ.App., 117 S.W.2d 663. 


Findings held to sustain recovery 
In action for death of automobile 
occupant, where complaint alleged 
that trailer-truck was negligently 
parked on highway, and that overtak¬ 
ing motorist negligently collided 
with automobile approaching from 
opposite direction, finding that mo¬ 
torist, truck driver and truck owner 
were negligent, and that death of au¬ 
tomobile occupant was proximate re¬ 
sult of negligence of all three, was 
sufficient to sustain recovery against 
the three.—Williams v. McDowell, 89 
P.’2d 155, 32 Cal.App.2d 49. 

Verdict against joint defendants 
In action against township and au¬ 
tomobile driver for injuries to bi¬ 
cyclist, struck by automobile as al¬ 
leged result of depression in street, 
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jury's verdict, not appealed from, 
against defendants jointly was legal 
adjudication of driver's negligence, 
so as to relieve township from lia¬ 
bility, whether verdict was based on 
disbelief of driver's testimony that 
he was unfamiliar with condition of 
street, or on his reckless conduct in 
operating automobile at high speed 
on wrong side of road while drunk.— 
Pilvelis V. Plains Tp., 14 A.2d 557, 
140 Pa Super. 561. 

12. Wis.—Pisarke v. Wisconsin Tun¬ 
nel, etc., Co., 183 N.W. 164. 174 
Wis. 377. 

42 C J. p 877 note 62. 

13. S C.—Sanders v. State Highway 
Department, 47 e.E.'2d 306. 

14. S.C.—Sanders v. State Highway 
Department, supra. 
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§ 245. - Damages 

The plaintiff is entitled to recover proper compensation 
for the injury sustained. 

Plaintiff in an action for injuries by an automo¬ 


bile resulting from a defect or obstruction in a pub¬ 
lic way is entitled to recover proper compensation 
for the injury sustained.15 


VIII. INJURIES FROM OPERATION OF MOTOR VEHICLES 


A. IN G-ENERAL 


§ 246. Reciprocal Rights and Duties on High¬ 
way 

The rights and duties of motorists and others using 
the highways are mutual and reciprocal; and a motorist 
owes a duty to such others to use the highway in a proper 
manner and with due respect to their rights and safety. 

In conformity with the rule discussed in High¬ 
ways § 240 to the effect that the rights of persons 
using a highway for travel are mutual and coordi¬ 
nate, it is frequently held that the rights and du¬ 
ties of motorists on public streets and highways in 
relation to other persons using the same are mutu¬ 
al and reciprocal.^® The operator of a motor ve¬ 
hicle has no superior rights on the highway by rea¬ 
son of the si 2 e, power, weight, capacity for speed, 
or other characteristics of the vehicle which he op¬ 
erates,but is under the same duty which rests 
on any other user of the highway to use it in a 


proper manner and with due respect to the rights 
and safety of others.^® 

§ 247. Care Required in Operation in Gen¬ 
eral 

In the absence of a statute providing otherwise, the 
operator of a motor vehicle must exercise no more than 
reasonable or ordinary care, that is, the degree of care 
and caution which an ordinarily prudent person would ex¬ 
ercise under similar circumstances; and the measure of 
diligence and attention required in a particular case to 
constitute reasonable care depends on all the relevant 
circumstances. 

A person operating a motor vehicle on a public 
street or highway is bound to anticipate the pres¬ 
ence of other persons whose rights on the street 
or highway are equal to his own, as discussed in¬ 
fra § 284, and it is his duty to operate the motor 
vehicle with due and reasonable care and caution 
under the circumstances for the safety of others, 


15. Ark.—Oviatt v. Garretson, 171 
S.W.2d '287, 205 Ark. 792. 

Award of damagres lield proper 
N.T.—Taylor v. State, 30 N.T.S.2d 
712, 262 App Div. 1657, affirmed 41 
N'.E.2d 939, 288 N.T. 542, 

16. U.S—^Burdick v. Powell Bros, 
Truck Lines, C.(C.A.I11., 124 F.2d 
694—Oklahoma Natural Gas Co. v. 
McKee, C.C.A,Okl, l^l P.2d 583. 

Ark.—Hodges v. Smith, 298 S.W. 
10-23, r7'5 Ark. 101. 

Ill.—^Hogrefe v. Johnson, 271 Ill.App. 
469. 

Iowa.—^Richards v. Begenstos, 21 N. 
W.2d 23, 237 Iowa 398—^Lawson v. 
Fordyce, 12 N.W.2d 301, 234 Iowa 
€32. 

Mass.—'Sadak v. Tucker, 37 N.E.2d 
495, 310 Mass. 153—^Duval v Du¬ 
val, 30 N.B.2d '543, 307 Mass. 6-24— 
Nicholson V. Babb, 23 NE.'2d 103, 
304 Mass. 216—Stmson v. Soble, 17 
N.E2d 703, 301 Mass. 483—Pease 
V. Lennsen, 190 N.B. 18, 286 Mass. 
207—^Butler v. Graves, 187 N.E- 
115, 284 Mass. 84. 

Miss.—Aycock v. Burnett, 128 So. 
100, 157 Miss. 510. 

Mo.—Danzo v. Humfeld, 180 S.W.2d 
722—^Holloway v. Barnes Grocer 
Co., 15 iS.W.2d 917, -223 Mo.App. 
10'26—Thompson v. Energy Const. 
Co., App., 295 S.W. 524. 

N..T.—^Van Rensselaer v. Viorst, 57 A. 
2d 49, 136 N.J.Law 628—German v. 


Harris, 148 A. 619, 106 N.J.Law 
<521. 

N.C.—^Hobbs V. Queen City Coach 
Co., 34 SE.2d 211, 225 N.C. 323— 
Tarrant v. Pepsi Cola Bottling Co., 
20 S.E.'2d 565, 231 N.C. 390. 

Vt.—Steele v. Fuller. 158 A. 666, 104 
Vt. 303. 

42 C J. p 877 note 66. 

Bathing* beach constituting* hlgThway 
Right of public to use beach, 
classified as a highway, for bathing 
and recreational purposes is superior 
to that of motorists driving automo¬ 
biles thereon; and, while persons us¬ 
ing such beach for bathing purposes 
or for recreation should not need¬ 
lessly or carelessly expose them¬ 
selves to danger and get in way of 
automobiles, motorists should recog¬ 
nize that bathers have right of way 
to use of beach, not only for ac¬ 
cess to and from water, but for re¬ 
clining on beach near water’s edge, 
and should exercise high degree of 
care to avoid injuring bathers and 
pedestrians.—^Wlute v.. Hughes, 190 
So. 446, 139 Fla. 64. 

17. Cal.—Butcher v. Thornhill, 68 
P.2d 179, 14 Cal.App.2d 149. 

Iowa.—^Lawson v. Fordyce, 12 N.W. 

2d 301, 234 Iowa 632. 

La.—Reeves v. Pyle. 3 La.App. 718. 
42 C.J. p 877 note 67. 

18. Ga.—^Bach v. Bragg Bros. & 
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Blackwell. 186 S.E. 711, 53 Ga.App. 
674. 

Ill.—^Hogrefe v. Johnson, ‘27il Ill.App. 
469. 

Mass.—Butler v. Graves, 187 N.E. 
1T5, 284 Mass. 84. 

Miss.—Teche Lines v. Bateman, 139 
So. 159, 16'2 Miss. 404. 

Mo.—Gay v. Samples, 57 SW.2d 768. 
227 Mo.App. 771. 

Neb—Most V. Cedar County, 252 N. 

W. 465, 126 Neb. 64. 

N.D,—'Schulkey v. Brown, 230 N.W. 
6, 59 N.D. 345. 

N.H.—Golej V, Varjabedian, 166 A. 
'28'7, 86 N.H. 244. 

Ohio.—Judt V. Reinhardt Transfer 
Co., 17 Ohio Supp. lO'S. 

Pa.—^Brenton v. Colbert, 157 A. 619, 
e05 Pa. 277. 

42 C.J. p 877 note 68. 

19. U.S.—^Burdick v. Powell Bros. 
Truck Lines, C.C.A,I11., 124 F.2d 
694—^Dixie Motor Coach Corpora¬ 
tion V. Lane, C.C.A.Tex., 116 F.2d 
264—Shipley v. Komer, D.C.Fla., 
60 F.Supp. 551, affirmed, C.C.A., 1'54 
F.2d 861. 

Ala.—Brown v. Bush, 124 So. 300, 
220 Ala. 130—^Ruffin Coal & Trans¬ 
fer Co. V. Rich, 108 So. 600, 214 
Ala. 622. 

Ark.—^Arkansas Power & Light Co. 
V. Kennedy, 70 S.W.2d 506, 189 

Ark. 95. 

Cal.—^Parker v. Auschwitz, 47 P.2d 
341, 7 Cal.App.2d 693, followed in 
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and for his own safety as well.^® This duty exists 
at common law and is not dependent on any statu¬ 
tory requiremen 1 is, 2 i and ordinarily is not affected 
by statutes regulating the operation of automo- 

biles.22 


The operator of an automobile, as discussed infra 
§ 256, is not an insurer against injury to persons or 
property; his duty in the absence of a statute pro¬ 
viding otherwise is merely to exercise reasonable or 
ordinary care,^^ that is, the degree of care and cau- 


Bernhard v, Auschwitz, 47 P.2d 
343, 7 Cal.App.2d 755—Cook v. 

Sanger, '293 P. 794, 110 Cal.App. 
90—White V Davis, 2S4 P. 1086, 
103 Cal.App. 531. 

Del.—^Lynch v. Lynch, 195 A. 799, 9 
W.W.Harr. 1. 

D C.—Paxson v. Davis, i65 P.2d 49'2, 
62 App.D.C. 146, certiorari denied 
54 S.Ct. 61 (two cases), 290 U.S. 
643, '78 L.Ed. 558—Yellow Cab Co. 
of District of Columbia v. Sutton, 
Mun.App., 37 A.2d 65'5—Towles, to 
Use of Plymouth Ins. Co, v. Ar¬ 
cade-Sunshine Co., Mun.App., 32 
A.2d S70. 

Ga.—Claxton v. Hooks, 23 S.E.2d 
101, 68 Ga.App 383. 

Ill.—Griffin v. Chicago-Rockford Mo¬ 
tor Exp., 76 N.E 2d 528, 332 Ill.App. 
663—^Williams v. Stearns, 256 Ill. 
App. 42'5. 

Ind.—'Standard Oil Co. of Indiana v. 
Thomas, 13 N.E'2d 336, 105 Ind. 
App. 610—^Kraning v. Bloxson, 5 
N.E.2d 649, 103 Ind.App 6i60, re¬ 
hearing denied 9 N.E.2d 107, 103 
Tnd.App, 660. 

Iowa.—^Richards v. Begenstos, 21 H. 
W.2d 23, 237 Iowa 398—Baldwin V. 
Rusbult, 263 N.W. 279, 220 Iowa 
725—Carstensen v. Thomsen, 245 
JSr.W, 734, 215 Iowa 427—Ege v. 
Born, 236 N.W. 7'5, 212 Iowa 1138— 
Altfilisch V. Wessel, 225 N-W. 862, 
208 Iowa 361. 

Ky.—Jackson's Adm’r v. Rose, 40 S. 

W2d 343, 239 Ky. 754. 

La.—Thornhill v. Yellow Cab Co. of 
Monroe, 6 La.App 787. 

Md.—Peoples Drug Stores v. Wind¬ 
ham, 12 A.'2d 532, 178 Md. 17'2. 
Mass—Galliher v. Stewart, 37 N.E. 

2d 125, 3-10 Mass. 77. 

Miss.—Teche Lines v. Bateman, 139 
So. 159, 162 Miss. 404. 

Neb.—^McClelland v. Interstate 
Transit Lines, 6 N.W.2d 384, 142 
Neb. 439. 

N.J.—Van Rensselaer v. Viorst, 57 A. 
2d 49, 136 N.J.Law 628—Berko- 
witz V. Fishman, 49 A.2d 494, 134 
N.J.Law 692—German v. Harris, 
148 A. 619, 1016 N.J.Law 521—Hall 
V. Panciera, 136 A. 332, 5 N.J.Misc. 
281. 

N.Y.—^Hartstein v. U. S. Trucking 
Corporation, '23 N.T.S 2d 251, 260 
App.Div. 643, reargument denied 2'5 
N.Y.S.2d 398, 260 App.Div. 1006, 
and 25 NY.S2d 400, 260 App.Div. 
1006—Sherman v. Millard, 259 N. 
Y.S. 415, 144 Misc. 748, reversed 
on other grounds Sherman V- 
Leicht, 264 N.Y.S. 49.2, 238 App. 
Div. 271. 


N.C.—Kolman v. Silbert, 12 S.E.2d 

915, 219 N.C. 134. 

Ohio.—Stoops V. Youngstown Sub¬ 
urban Transp. Co., 169 N.E. 456, 
121 Ohio St. 437. 

Or.—Cameron v. Goree, 189 P 2d 596 
—Lee V. Hoff, 97 P.2d 715, 163 Or 
374. 

Pa.—Schu V. City of Pittsburgh, 19 
A.2d 409, 341 Pa. 324—Delair v. 
McAdoo, 188 A. 181, 324 Pa. 392— 
Dorris v. Bridgman & Co., 145 A. 
S'27, 296 Pa. 198—^Williams v. 

Philadelphia Toilet & Laundry Co., 
29 A.2d 3316, 150 Pa.Super. 643— 
Hess V. Mumma, 19 A-2d 5'24, 144 
Pa.'Super. 313. 

S.C.—Ciapse v. Southern Ry. Co., 21 
,S.E.2d 737, 201 SC 176. 

Tenn.—Virginia Ave. Coal Co. v. 
Bailey, 205 S.W.2d 11. 186 Tenn. 
242—Smith v. Fisher, 11 Tenn.App. 
273. 

Tex —Hommel v Southwestern 
Greyhound Lines, Civ.App., 195 S.- 
W.2d 803—Metzger v. Gambill, Civ. 
App., 37 S.W.2d 1077, error refused. 
Vt—Steele v. Fuller, 158 A. 666, 104 
Vt. 303. 

Wash.—Purdie v. Brunswick, 146 P. 
2d 809, 20 Wash 2d 292—Clarke v. 
Bohemian Breweries, 110 P2d 197, 
7 Wash 2d 487. 

W.Va.—Cline v Christie, 184 S.E 
854, 117 W.Va. 192—Smith v. 

Gould, 159 S.E. 53, 110 W.Va. 679. 
91 A.L.R. 28. 

Wis.—Brothers v. Berg, '254 N.W. 384, 
214 Wis. 661. 

Wyo.—Garnet v. Beazley, 159 P.2d 

916. 

I 42 C.J. p 878 note 71. 

“The supreme rule of the road is 
the rule of mutual forbearance.” 
Me.—Kimball v. Bauckman, 158 A. 

'694, 696, 131 Me. 14. 

N.Y.—Ward v. Clark, 133 N.E. 443, 
'232 N.Y. 19'5, 198. 

Menace 

Motorists are not justified under 
any circumstances in operating au¬ 
tomobiles so as to be a menace, in 
the sense of indicating an intention 
to cause harm, to those lawfully on 
the highway.—Brown v. Bahl, 170 
A. 346. Ill Pa.Super. 598. 

Transportation companies engaged 
as common earners on the public 
roads and those so engaged on their 
privately owned roads owe like du¬ 
ties to the public and are under like 
obligations for protection against ac¬ 
cidents to life and property.—^Atlan¬ 
tic Coast Line R. Co. v. Ivey, 5 So.2d 
244, 148 Fla. 680, 139 A.L.R. 973. 

20. Tex.—Magnolia Petroleum Co. V. 
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Owen, Civ.App., 101 S.W.2d 354, er¬ 
ror dismissed. 

21, U.S.—Dugan v. Fry, C.C.A.N.J., 
34 F.2d 723. 

Iowa—Baldwin v. Rusbult, 263 N.W. 
1279, 220 Iowa 725. 

Mich.—^Holmes v. Merson, 280 N.W. 
139, -285 Mich. 13i6. 

Minn.—Hockenhull v. Strom Const. 
Co., 2 N.W.2d 430, 212 Minn. 71— 
Bartley v. Fritz, 28*5 NW. 484, 205 
Minn. 192. 

Ohio.—Wolfe v. Baskin, 28 N.E.2d 
629, 137 Ohio St. 284—Stoops v. 
Youngstown Suburban Transp. 
Co., 169 NE. 456. 1'21 Ohio St. 437. 
RI.—Marsh v. Boyden, 82 A. 393, 33 
R.I. 519, 40 L.R.A.,NS, 6S'2. 

Tex —^Hommel v. Southwestern Grey¬ 
hound Lines, Civ.App., 195 S W.2d 
803. 

“The common-law doctrine that 
each in the exercise of his rights 
must exercise due care for the safe¬ 
ty of others pervades all relation¬ 
ships unless a statute abrogates or 
modifies that duty. Accordingly, in 
all instances where the legislature 
has not defined the duty of the user 
of the highway as he makes a move¬ 
ment upon it this omnipresent com¬ 
mon-law doctrine is applicable and 
demands that the individual conform 
to the standards of a reasonable 
man.”—Lee v. Hoff, 97 P.2d 715, 719 
163 Or. 374. 

22, Ohio —Di Fernando v. Bowers, 
21 Ohio N.P.,N S., 49. 

Effect of statutory requirements as 
to care see infra § 248. 

23, U.S.—Oklahoma Natural Gas Co. 
V. McKee, C.C.A.Okl, 121 P.2d 583 
—^Atlantic Greyhound Corporation 
V. Lyon, C C.A.Va., 107 F 3d 157, 
certiorari denied 60 S.iCt. 592, 309 
U.'S. 667, 84 L.Ed. 1014—Liggett & 
Myers Tobacco Co. v. De Parcq, 
C.C.A.Minn, 66 r'2d 678. 

Ala.—McGough Bakeries Corp. v, 
Reynolds, 35 So.2d 33'2—Conway 
Robinson, 113 So. '531, 216 Ala. 495. 
Cal.—^Kindscher v. Dyer, 17'7 P.2d 782, 
78 Cal.App 2d 323—Boccalero v. 
Wadleigh, 298 P. 526, 113 Cal.App. 
376—Continental Ins. Co. of New 
York V. Pacific Greyhound Lines, 
111 P.2d 37, 43 Cal.App 2d Supp. 
877. 

Ga.—Carpenter v. Grenade, 1 S.E.'2d 
589, 59 GaApp. 540. 

Ill.—Raimondi v. Ziffrin Truck Lines, 
70 N.E.'2d 221, 329 Ill.App. 650— 
Louis V. 'Checker Taxi Co., 47 N.E. 
2d 3*51, 318 Ill.App. 71. 

Ind.—^Drewrys Limited, U. S. A., v. 
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tion which an ordinarily prudent person would exer- i dence requires a driver to seek to avoid a likely or 
cise under similar circumstances.®^ Ordinary pru- | threatened collision,®® even though this may in- 

Dadd, 13 K.W.2d 268. 308 Mlelt. 


OriPP®^' 44 N.E.2d. 100'6» 113 Ind. 

App. 120. XT j 

—Buchanan v. Hurd Creamery 
Co., 246 N.W. 41, 215 Iowa 415— 
Kessel v. Hunt, 244 N.W. 714, 215 
Iowa 117. 

jjy,_Commercial Carriers v. Small, 

126 S.W.2d 143. '277 Ky. 189— 
Menweather’s Adm'x v. Pickering, 
116 SW.2d 6'70, 273 Ky. 367—^Rose 
V. Edmonds. HI S.W.2d 427. 271 
36 —'Corpus Juris cited In 
Trout’s Adm’r v. Ohio Valley Elec¬ 
tric Ry. Co., 43 S.W.2d 507, 510, 
241 Ky. 144—^Bradley v. Schmidt, 
4 S.W.2d 703, 223 Ky. 784, 57 A.L. 

R. 1100. 

Mich— Bathke v. Traverse City, 13 
■NrW.2d 184. 308 Mich. 1—^Hazen v. 
Rockefeller. 6 N.W.2d 770, 303 

Mich. 536. 

Nj.—Baca V. Public Service Coor¬ 
dinated Transport, 24 A.2d 177, 128 
NJ.Law 8. 

jf.T.—Spence v. State, 288 H.T.S. 
1009, 159 Misc. 797. 

—^Henson v. Wilson, 3‘5 S.E.2d 
245, 22'5 N.C 417—^Hobbs v. Queen 
City Coach Co., 34 SE.2d 211, 225 
N.C. 323—Dillon v. City of Win¬ 
ston-Salem, 20 S.E.2d 845, 221 N.C. 
512 —Tarrant v. Pepsi Cola Bot¬ 
tling Co., 20 S.E.2d 665, 2'21 N.C. 
390—^Reeves v. Staley, 18 S E 2d 
239, 220 N.C. 573—Mills v. Moore, 
12 SJil 2d 661, 219 N.C. 25—Murray 

V. Atlantic Coast Line R. Co., 11 S. 
E.2d 326, 218 N.C. 392. 

Ohio.—Stoops V. Youngstown Subur¬ 
ban Transp. Co., 169 N.B. 456, 121 
Ohio St. 437—Judt v. Reinhardt 
Transfer Co., 17 Ohio Supp, 105. 

Or.—^Ramsdell v. Frederick, 285 P. 
219, 132 Or. 161. 

Pa.—^Woltz V. Stunlz, 25 Erie Co 359 
—'Seibert v. City of Pittsburgh, 
Com.Pl., 90 Pittsb.Leg.J. 599, 34 

MunL.R. 89. 

S.C.—Epps V. South Carolina Slate 
Highway Dept., 39 S.E.2d 198, 209 

S. C. 125. 

Tenn—^Elmore v. Thompson, 14 Tenn 
App. 78—Smith v. Fisher, 11 Tenn 
App. 273—Cullom v. Glasgow, 3 
Tenn.App. 443—Taylor v. Arnold, 2 
Tenn.App. '246—East End Tire & 
Oil Co. V. Mallory, 2 Tenn App. 101. 
Tex.—Magnolia Petroleum Co. v. 
Owen, Civ.App., 101 SW.2d 354, 
error dismissed—Texarkana Elec¬ 
tric Co. V. Putch, Civ.App., 53 S. 

W. 2d 87—Metzger v. Gambill, Civ. 
App., 37 S.W.2d 1077, error refused. 

Vt.—Towne v. Rizzico, 32 A.2d 129, 
113 Vt. 205. 

Va.—Twyman v. Adkins, 191 S.E. 615, 
168 Va. 456. 

Wash.—Bennett v. Karnowsky, 166 
P.2d 192, 24 Wash.2d 487. 

W.Va.— Corpus juris quoted in Mc- 
Gune V. Crawley Transp. Co., 198 
e.B. 516, 618. 120 W.Va. 301. 


Wis.—^Waube v. Warrington, 258 N. 
W. 497, 216 Wis. 603, 98 A.L.R. 
394—^Kull V. Advance-Rumely 

Thresher Co., '245 N.W. 589, 209 
W'is. 565. 

42 C.J. p 879 note 75. 

Mistake of judgmeut 

(1) Mistake of judgment in operat¬ 
ing an automobile is not necessarily 
negligence —Mudgett v. McDonald, 
161 A. 33. 85 N.H. 508. 

(2) Failure of motorist to properly 
estimate speed of distantly approach¬ 
ing automobiles does not of itself 
constitute negligence.—^Allen v. Met¬ 
ropolitan Casualty Ins. Co. of New 
York, La.App., 190 So. 163. 

(3) However, it has been held that 
with respect to negligence of motor¬ 
ist involved in traffic collision, his 
erroneous conclusion with respect to 
his ability to execute particular ma¬ 
neuver cannot be justified by inade¬ 
quate observation.—^Kerr v. Augus¬ 
tine Const. Co., 4'5 A.2d 913, 158 Pa. 
Super. 57i6. 

24. U.'S.—Oklahoma Natural Gas Co. 

V. McKee, C.CA.Okl.. 121 P.2d 583 
—Liggett & Myers Tobacco Co. v. 
De Parcq, CC.A.Minn, 66 F.2d 678 
—^Van Wie v. U. S.. D.C.Iowa, 7'7 
F.Supp. 22. 

Ala,—McGough Bakeries Corp. v. 
Reynolds, 35 So.2d 332—Houston v. 
Smith, 141 So. 264, 25 Ala.App. 
76. 

Cal.—^Lucas v. City of Los Angeles, 
75 P,2d 699, 10 Gal.2d 476—Sills v. 
Forbes, 91 P.2d 246, 33 Cal.App.2d 
219 —Soda V. Marriott, 5 P.2d 675, 
118 CaLApp. 635—^Nichols v.. Nel¬ 
son, 252 P. 739, 80 Cal.App. 690. 
Conn.—Dole v. Lublin, 153 A. 856, 
112 Conn. 603, 

Ga.—Bach v. Bragg Bros. & Black- 
well, 186 S.E. 711, 63 Ga.App. 674. 
Ind.—^Northwestern Transit v. Wag¬ 
ner, 61 N.E:2d 591, 223 Ind. 447. 
Iowa.—^Knaus Truck Lines v. Com¬ 
mercial Freight Lines, 29 N.W.2d 
■204, 238 Iowa 1356—Langner v. 

iCaviness. 28 N.W.2d 421, 238 Iowa 
774 —^Richards v. Begenstos, Iowa, 
21 NW.2d 23, '237 Iowa 398— 
Crutchley v. Bruce, 240 N.W. 238, 
214 Iowa 731. 

Kan.—^Drennan v. Pennsylvania Cas. 

Co, 1716 P.2d 522, 162 Kan. 286. 

Ky.—Tucker v. Ragland Potter Co., 
148 6.W.2d 691, 285 Ky. 633—Rose 
V. Edmonds, 111 S.W^.2d 427, 271 
Ky, 36—Metts’ Adm’r v. Louisville 
Gas & Electric Co., 1 S.W.2d 985, 
■222 Ky. 5'51. 

Me.—^Arnst v. Estes, 8 A.2d 201, 136 
Me. 272. 

Md.—State v. Magaha, 32 A.2d 477, 
182 Md. 122. 

Mich.—School Dist. of City of Ionia, 
for Use and Benefit of Employers* 
Liability Assur. Corporation v. 
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220—Hazen v. Rockefeller, 6 N.W. 
2d 770, 303 Mich. 536—Rugensteinj 
V. Orr’s Estate, 297 N.W. 62, 297 
Mich. 37. 

Miss.—^Aycock v. Burnett, 128 So. 
100, 157 Miss. 510. 

Mo—^^Velp V. Bogy, 8 S.W.2d 699, 
320 Mo. 672. 

N.J.—Baca v. Public Service Co-or¬ 
dinated Transport, 24 A.2d 177, 128 
N.J.Law 8—Byron v. Public Serv¬ 
ice Coordinated Transport, 5 A. 
■2d 483, 122 N.J.Law 451. 

N.C.—Hill v. Lopez. 45 S-E.2d 539, 228 
N.C. 433—^Henson v. Wilson, 35 
.S.E.2d 24'5. 225 N.C. 417—Hobbs v. 
Queen City Coach Co., 34 S.E.2d 
211, 225 N.C. 323—^Dillon v. City 
of Winston-Salem, 20 S.E.'2d 84'5, 
221 N.C. 5il'2—Tarrant v. Pepsi 
Cola Bottling Co., 20 S.E.2d 565, 
221 N.C. 390—Reeves v. Staley, 18 
S.E.2d 239, 220 N.C. 573—^Mills v. 
Moore, 12 S.E.2d 661, 219 N.C. '25— 
Murray v. Atlantic Coast Line R. 
Co., 11 SE.2d 326, 21S N.C. 392— 
Finer v. Richter, 163 S.E. 661, 202 
N.C 573. 

Okl.—Ward Way, Inc., v. Gunter, 29i5 
P. 468, 147 Okl. 265. 

R,.I,—Bourre v. Texas Co., 142 A. 621, 
49 R.I. 364 

S C.—^Carroll v. Lumpkin, 143 S.E. 
648, 146 S.C. 178. 

Tenn.—Elmore v. Thompson, 14 Tenn. 
App. 78—Cullom v. Glasgow, 3 
Tenn.App. 443—Taylor v. Arnold, 3 
Tenn.App. 246. 

Tex.—Southern Ice &■ Utilities Co v. 
Richardson, Civ.App., 60 S.W.'2d 

308, reversed on other grounds 95 
S.W.2d 956, 128 Tex. 82. 

Vt.—Sulham v. Bernasconi, 170 A. 
913, 106 Vt. 192—Steele v Puller, 
158 A. 666, 104 Vt. 303. 

Wash.—Young v. Hofferber, 31 P- 
2d 95. 177 Wash. 234. 

W.Va —Corpus Juris quoted In Mc- 
Cune V. Crawley Transp. Co., 198 S. 
B. 516, 518. 120 W.Va 301—Corpus 
Juris cited in Mercer Funeral 
Home V. Addison Bros & Smith, 
1163 S.E. 439, 440, 111 W.Va. 616. 
Wis.—Zabinski v. Novak, 248 N.W. 

99. 211 Wis. 21'5. 

42 C.J. p 879 note 76. 

"In determining whether the de¬ 
fendant was negligent, his conduct is 
to be judged by whether a reason¬ 
able man, knowing as much of the 
circumstances surrounding the de¬ 
fendant at the time as the defendant 
knew or should have known, would 
have realized that his conduct at 
that time involved an unrens enable 
risk of harm to others."—GalUher v. 
Stewart, 37 NE.2d 125, 1'27, 310 Mass. 
77. 

25. Miss.—^Aycock v. Burnett, 128 
So. 100, 157 Miss. 510. 
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volve waiver of his right of way, and the danger 
may have arisen through another’s fault.^® 

In the absence of any statute imposing on him a 
greater duty than rests on him at common law, the 
operator of a motor vehicle is not required to ex¬ 
ercise the highest degree of care,or a very high 
degree of care,28 or even a high degree of care^® 
or great care and caution ;30 nor is he required to 
use all possible care,31 the greatest care possible,32 
extraordinary care,33 undue care,34 extravagant 
precautions,35 or every reasonable precaution36 to 
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avoid accidents, or to do everything which an ex¬ 
pert driver would do.37 

The measure of his duty is such care as is, under 
the facts and circumstances of the particular case, 
commensurate with the dangers which are to be 
anticipated and the injuries which are likely to re¬ 
sult from the use of a vehicle of that character,38 
and in proportion to, or commensurate with, the pe¬ 
culiar risk attendant on the circumstances and condi¬ 
tions in the particular case,39 the driver being under 
a duty to know and to take into consideration those 


MOTOB VEHICLES 


Or.—GoelDel v. Vaugrtt, 269 P. 491, 
126 Or. 332. 

26. Ind.—E. McGonigal, Inc. v. 
Etherington, App, 79 N.E.2d 777. 

Me.—^Kimball v. Bauckman, 158 A. 
6D4, 13.1 Me. 14 

Neb.—W’'hitaker v. Keogh, 14 N.W.2d 
596, 144 Neb. 790, followed in 14 
N.W.2d 600, 144 Neb 796. 

Pa.—Williams v. Philadelphia Toilet 
& Laundry Co., 29 A.2d 336, 50 Pa. 
Super. 643—National Liberty Ins. 
Co. V, Mihalko, Com PI., 7 Sch.Reg. 
'237. 

Wash.—^Webber v. Park Auto Transp. 
Go., 244 P. 718, 138 Wash. 3'26, 47 
A.L.R. 590. 

Relative rights and duties of driv¬ 
ers as to right of way at intersec¬ 
tion see infra § 363. 

27. Mo.—Conrad v. Plamra, App., 253 
S.W. 802. 

42 C.J. p 879 note 78. 

28. Tex.—Williams v. Pool, Civ.App., 
293 S.W. 233. 

29. Tenn.—Leach v. Asman, 172 S. 
W. 303, 130 Tenn. 510. 

30. N.T.—Sommerman v. Seal, 163 
N.T.S. 770, 176 App.Div. 598. 

31. R.I.—Greenhalch v. Barber, 104 
A. 7169. 

32. Pa.—^United Motor Finance Co- 
V. Quaker City Cab Co., 8'2 Pa.Su- 
per. 272. 

33. Ga.—Carpenter v. Grenade, 1 S. 
E.2d 589, 59 Ga.App. 540. 

Pa—Woltz V. Stuntz, Com.Pl., 25 
Erie Co. 359. 

Tenn.—Coca Cola Bottling Works v. 
Brown, '202 S.W. 926, 139 Tenn. 
640. 

34. Mich.—^Hale v. Cooper, 261 N.W. 
'54, 27il Mich. 348, opinion adhered 
to 263 N.W. 769, 271 Mich. 34S. 

35. Mich.—^Hale v. Cooper, supra. 

36. Ark.—Harris v. Hicks, 221 S.W. 
472. 143 Ark. 613. 

4-2 C.J. p 879 note 84. 

37. Cal.—Meier v. Wagner, 150 P. 
797, 27 Cal.App. 579. 

JMEeasure of skill req.uired 

By common law, driver of motor 
vehicles is required to possess only 
such skill as is possessed by ordi¬ 
nary competent driver, and his skill 


is not to be measured by standard 
set by very competent drivers.— 
Borgstede v. Waldbauer, 88 S.W.2d 
373, 337 Mo. 1205. 

38. Cal—^Reed v. Stroh, 128 P.'2d 
829, 54 CalApp.2d 183—Butcher v. 
Thornhill, 58 P.2d T79, 14 Cal.App. 
2d 149. 

D.C.—Griflith v. Slaybaugh, 29 F.2d 
43'7, 58 App.LC. 237. 

La.—Barret v. Caddo Transfer & 
Warehouse Co., 116 So. 5'63, 16-5 
La. 1075, 58 A.L.R. -261. 

Tenn.—'Caldwell v. Hodges, 77 S.W. 

2d 817, 18 Tenn.App. 355. 

Wash—Purdie v. Brunswick, 146 P. 

2d 809, 20 Wash.2d 292. 

42 C.J. p 880 note 86. 

39. Ala.—^Watson v. Ingalls, 119 So. 

667, 218 Ala. 537—Hubbard v. 

Thrasher, 157 So. 680, 26 Ala.App. 
252. 

Cal,—Reed v. Stroh, 128 P.2d 829, 64 
'Cal.A.pp.2d 183. 

Iowa.—Young v. Hendricks, '283 N W. 
■895, 226 Iowa 211—^McDowell v. 
Interstate Oil Co., 237 N.W. 456, 
21'2 Iowa 1314. 

Ky.—Tucker v. Ragland-Potter Co., 
148 S.W.2d 691, 285 Ky. 533. 

La.—^Lopreore v. New Orleans Pub¬ 
lic Service, App., 27 So.2d 737— 
Clark V. De Beer, App., 188 So. 
517—^Roll Osborn & Sons v. How- 
att, App., 167 So. 466—Richard v. 
Roquevert, App., 148 So. 93—Mil- 
lannos v. Patter, 138 So. 878, 18 
La.App, 70S—^Buckley v. Feather- 
stone Garage, 123 So. 446, 11 La. 
App 664. 

Me.—^Callahan v. Amos D. Bridges 
Sons, 147 A. 423, 128 Me. 346. 

Mass.—O’Brien v. Bernoi, 8 N.B.2d 
780, 297 Mass. 271. 

Mich.—^Francis v^ Rumsey, 6 N.W.2d 
766, 303 Mich 526. 

Minn.—McKeown v. Argetsinger, 279 
N.W. 402, 202 Minn. 595, 116 A.L.R. 
398. 

Nev.—Trieloff v. Robb, 8 P.2d 956, 54 
Nev. 120. 

N.Y.—Day v. Johnson, 39 N.Y.S.2d 
203, 265 App.Div. 383—Smith v. 

Levison, 226 N.Y.S. 311, 222 App. 
Div. 310. 

Ohio.—^Haman v. Goodman, 17 Ohio 
Supp. 30. 


Or.—^Cameron v. Goree, 189 P.2d 696. 
Pa.—^Dorris v. Bridgman & Co, 145 
A. 827, 296 Pa. 198. 

S.C.—Crapse v. Southern Ry. Co., 
:21 S.E.2d '737, 201 S.C. 176—Hol¬ 
combe v. W. N. Watson Supply 
Co., 171 SE. 604, 171 S.C. 110— 
'Crouch V. Cudd, T55 S.E. 136, 158 
S.C. 1. 

Tenn.—Caldwell v. Hodges, 77 S.W.2d 
817, 18 Tenn.App. 355—Cullom v. 
Glasgow, 3 Tenn App. 443. 

Va.—^Holland v. Edelblute, '20 S.E.2d 
506, 179 Va. 685. 

Wis.—Brothers v. Berg, 254 N.W. 
384, 214 Wis. 661. 

Wyo —Ries v. Cheyenne Cab & 
Transfer Co., 79 P.2d 468, 53 Wyo. 
104. 

42 C.J. p 880 note 92, p 882 note 21. 

riexibility of standard 

(1) General rules announced by 
courts for guidance of motorists in 
operation of automobiles on public 
highways are not unyielding, but 
must be applied In light of circum¬ 
stances —Standard Oil Co. of In¬ 
diana V. Thomas, 13 N.E.2d 336, 105 
Ind.App 610—Kraning v. Bloxson, 5 
N.E.2d 649, 103 Ind.App. 660, rehear¬ 
ing denied 9 N.E 2d 107, 103 Ind.App. 
660. 

(2) Drivers of automobiles on high¬ 
ways must use reasonable care, 
which is flexible standard, and some¬ 
times means high degree of care. 
—^Virginia Ave. Coal Co. v. Bailey, 
205 S.W.2d 11, 185 Tenn. 24‘2. 

As. Increase of danger calls for an 
increase of care. 

Colo.—C. A. Jackson, Inc., v. Wil¬ 
helm, 102 P.2d 731, 106 Colo. 140. 
Iowa.—^Dickeson v. Lzicar, 225 N.W, 
406, 208 Iowa 275. 

Md.—^Vizzini v. Dopkin, 6 A.2d 637, 
176 Md. 639. 

Mass.—McGaffee v. P. B. Mutrie Mo¬ 
tor Transp., 42 N.E.2d 841, 311 
Mass. 730. 

Mich.—^Ruby v. Buxton, 8 N.W.2d 
913, 305 Mich. 64—Suarez v. Katon, 
299. N.W. 798, 299 Mich. 38. 

Neb.—^Anderson v. Robbins Incubator 
Co., 8 N.W 2d 446, 413 Neb. 40. 
Ohio.—^Haman Goodman, 1'7 Ohio 

Supp. 30. 
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circumstances and factors affecting the safe opera¬ 
tion of the vehicle which would be open to ordinary- 
observation and if he exercises such care he is 
not chargeable with negligence, even though an in¬ 
jury occurs^l 

While it has been asserted in some cases that the 
driver of an automobile is under a duty to use ‘'the 
greatest care,”42 or a “high degree of care,”43 or 
“the highest degree of care,”^^ the courts, in us¬ 
ing these expressions, may, in the absence of stat¬ 
utes imposing such degrees of care, be understood 


as referring to the standard constituting reasonable 
care under existing conditions rather than intending 
to assert a general rule requiring more care than is 
reasonable and ordinary.^5 

Circumstances considered. The degree of dili¬ 
gence and attention required of a driver in a par¬ 
ticular case in exercising reasonable care will vary 
with, and must be measured in the light of, all the 
surrounding circumstances,including physical 
facts generally,^'^ such as the size,^^ power,^® 

weight,50 condition,^! equipment,52 appearance,^3 


Ya,.— ^Webb v. Smith, 10 S.£].2d 603, 
176 Va. 235, 131 5'58. 

42 C.J. p 882 note 20. 

40. Colo.—C. A. Jackson, Inc., v. 
Wilhelm, 102 P.2d 731, 106 Colo. 
.140. 

Me.—Callahan v. Amos D. Bridges 
Sons, 147 A. 423, 128 Me. 346. 

Mo.—Cox V. Reynolds, App., 18 S.W. 
-2d 575. 

Pa.—Luckenbaugh v. Haughawout, 
46 A.'2d 163, 3'5.3 Pa 528—Creighton 
V. Bloom, 165 A 61, 108 Pa.Super. 
84. 

Tex.—^Le Master v. Port Worth 
Transit Co., Civ.App., 142 S.W.2d 
90S, reversed on other grounds 160 
S.W.2d 224, 138 Tex. 612. 

Va.—Webb v. Smith, 10 S.E.2d 503, 
176 Va. 235, 131 AL.R. 558. 

Wyo.—Ries V. Cheyenne Cab & 
Transfer Co., 79 P.2d 468, 53 Wyo. 
104. 

The ultimate test of a driver’s du¬ 
ty to use care, is to be found m the 
reasonable foreseeability that harm 
might result if care is not exercised. 
—Figlar v. Gordon, '53 A.2d 645, 133 
Conn. 577. 

Unknown and unforeseeable dangers 

(1) Traffic has the right to move 
in a reasonable -way, and there is no 
carelessness in encountering dangers 
not reasonably to be sensed and not 
in fact known.—Miller v. Daniels, 
166 A. 30, 86 N.H. 193. 

(-2) Although a motorist is bound 
to anticipate and provide against 
what usually happens and what is 
likely to happen, he is not bound to 
anticipate and provide against what 
is sudden, unforeseen, and not rea¬ 
sonably to be anticipated. 

Ga.—Cone v. Davis, 17 S.E.2d 849, 66 
Ga.App. 229. 

Mass.—^McGafCee v. P. B. Mutrie 
Motor Transp., 42 N.E.2d 841, 311 
Mass. 730. 

N.H.—Mack v. Hoyt, 55 A.2d 891. 
W.Va.—Deskins v. Warden, 12 S.E.2d 
47. 122 W.Va. 644. 

Foreseeable injuries 
A motorist charged with negli¬ 
gence, in order to be held liable for 
an accident, need not be found ac¬ 
tually to have foreseen the probabili¬ 
ty of harm or that the particular in¬ 


jury which resulted was foreseeable; 
the test is, would an ordinary man 
in the motorist’s position, knowing 
what he knew or should have known, 
anticipate that harm of the general 
nature of that suffered was to result. 
—Figlar v. Gordon, 53 A.2d 64.5, 133 
Conn. 677. 

41. U.S.—Bishop V. Wight, Colo., 2-21 
P. 392, 137 C.C.A. 200. 

4'2 C.J. p 880 note 87. 

Liability as based on negligence see 
infra § 250. 

42. N.T.—Brewster v. Barker, 113 N. 
Y.S. 1026, 129 App.Div. 724. 

42 C.J. p 880 note 88. 

43. Mo.—State ex rel. Hauck Bak¬ 
ery Co. V. Haid. 62 S.W.2d 400. 333 
Mo. 76. 

Pa.—Hahn v. Anderson, 19i2 A 489, 
826 Pa. 463. 

Tenn.—^Virginia Ave. Coal Co. v. 
Bailey, 20-5 S.W.2d 11, 185 Tenn. 
'242. 

44. Pa.—^McGettigan v. Quaker City 
Auto. Co, 20 Pa.Dist. 47, 38 Pa. 
Co. 259. 

45. Tenn.—^Virginia Ave. Coal Co. v. 
Bailey, 205 S.W.2d 11, 185 Tenn. 
242. 

46. Cal.—^Dewees v. Kuntz, 20 P.2d 
733, 130 Cal.App, 620. 

Conn.—^Dole v. Lublin, 153 A 856, 
112 Conn 603. 

Ill.—Gannon v. Kiel, 252 Ill.App. 550. 
Iowa.—Carstensen v. Thomsen, 245 
N.W. 734, 215 Iowa 427. 

Ky.—Tucker v. Ragland-Potter Co., 
148 S.W.2d 691, 285 Ky. 533. 

La.—Lopreore v. New Orleans Public 
Service, App., 27 So.2d 737—^Bryan 
V. Magnolia Gas Co., 127 So. 124, 
13 La,App. 52—Edwards v. Cappel 
Motor Co-, 8 La.App. 344. 

Mass.—Galliher v. Stewart, 37 N.E. 

2d 125, 310 Mass. 77. 

Neb.—^McClelland v. Interstate 
Transit Lines, 6 N.W.2d 384, 142 
Neb. 439. 

Nev.—Tneloff v. Robb, 8 P.2d 956, 
54 Nev. 120. 

N.T.—^Hartstein v, U. S. Trucking 
Corporation, 23 N.T.S.2d 251, 260 
App.Div. 643, reargument denied 25 
N.T.S2d 398, 260 App.Div. 1006, 
and 25 N.T.S.2d 400, 260 App.Div. 
1006. 


N.C.—^Brown v. Southern Paper Prod¬ 
ucts Co., 24 S.E.2d 334, 222 N.C. 
626. 

Ohio.—Gudakunst v. McDonald, 13 
Ohio Supp. 25. 

Pa.—Goldenberg v. Philadelphia Rur¬ 
al Transit Co., 170 A. 360, 112 Pa. 
Super. 163—Cotterman v. Hughes, 
Com.Pl., 23 Erie Co. 341, 

Wash.—Posdick v. Middendorf. 115 P. 
2d 679, 9 Wash 2d 616—Hefner v. 
Pattee, 96 P.2d 583, 1 Wash,2d 607. 
42 C.J. p 881 note 93. 

Conduct viewed as a whole 

In passing on question of negli¬ 
gence of defendant in operation of 
automobile involved in collision, the 
jury were not required to pass sep¬ 
arately on various elements which 
entered into defendant’s conduct, but 
could view that conduct as a whole. 
—Gaines v. Batnowsky, 41 N.E.2d 
25, 311 Mass. 254. 

47. Cal.—Farum v. Garrison, 293 P. 
808, 110 Cal.App. 154. 

48. Ky.—Commercial Carriers v. 
Small. 126 SW.2d 143. 277 Ky. 189. 

Utah.—Patton y. Kirkman, 167 P.2d 
282, 109 Utah 487. 

42 C.J. p 881 note 94. 

49. Ga.—O'Dowd v. Newnham, 80 S 
B. 36, 13 Ga.App. 220. 

Iowa.—Bishard v. Engelbeck, 164 N. 
W. 203. ISO Iowa 1132. 

59. Colo.—C. A. Jackson, Inc., v. 
Wilhelm, 102 P.2d 731, 106 Colo. 
140. 

42 C.J. p 881 note 96. 

51. Ind.—Fox V. Barekman, 99 N.E. 
989, 178 Ind. 572. 

42 C J. p 881 note 97. 

Age of veliicle 

Pact that automobile involved in 
collision was five years old did not 
establish that it was unsafe and un¬ 
manageable.—Porter v. Melancon, La. 
App., 146 So. 513. 

52. Mo.—Rettlia v. Salomon, 274 S. 
W. 366, 308 Mo. 673. 

Care as to equipment and condition 
of vehicle see infra §§ 260—263. 

53. Iowa.—^House v. Cramer, 112 N. 
W. 3, 134 Iowa 374, 10 L.R.A,N.S., 
655, 13 Ann.Cas. 461. 

42 C.J. p 881 note 99. 
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and general characteristics^^ of the vehicle; the 
manner of its movement the tendency to skid;^® 
the noise which it makesthe speed at which it is 
being driven;®^ the place where it is being driv- 
en;S9 the nature of the locality traffic condi¬ 
tions obstructions to travel the position of the 
vehicle upon the highway,'^3 the character^^ and 
widths^ of the highway; the condition of the road¬ 
way weather conditions;®*^ light or darkness at 


the time in question ability to see ahead of the 
car;®3 obstructions of view;*^® and any other cir¬ 
cumstances having a bearing on the presence of 
danger^i or the reasonableness of the conduct of the 
driver.*^2 However, notwithstanding the degree of 
diligence or attention required to constitute due care 
may vary with the circumstances, the legal stand¬ 
ard of care required is unvarying and applies equal¬ 
ly to all, in the absence of a statute providing oth- 


54. Fla.—Southern Cotton Oil Co. v. 
Anderson, 86 So. 629, SO Fla. 441, 
16 A.L.R. 255. 

42 C-J. p SSI note 1. 

55. Iowa.—^House v. Cramer, 112 N. 
W. 3, 134 Iowa 374, 10 L.R.A..N.S.. 
655, 13 Ann.Cas. 461. 

42 C.J. p SSI note 2. 

50. Pa.—McGettiffan v. Quaker City 
Auto Co., 20 Pa.Dist. 47, 38 Pa. 
Co. 259. 

42 C.J. p 881 note 3. 

^ack of care 

(1) Skidding of automobile does 
not of itself constitute negligence.— 
Hatch V. Robinson, 90 Pa Super. 141. 

(2) But where skidding of automo¬ 
bile results from lack of care in op¬ 
erating it, mere fact of skidding does 
not relieve driver from liability.— 
Healey v. Robertson, 101 Pa Super. 
342. 

57. Iowa.—^House v. Cramer, 112 H. 
W. 3, 134 Iowa 374, 10 L.R.A..]Sr. 
S., 655, 13 Ann.Cas. 461. 

42 C.J. p SSI note 4. 

58. N.Y.—Hartstein v. U. S. Truck¬ 
ing Corporation, 23 !N'.T.S.2d 251, 
260 App.Div. 643, reargument de¬ 
nies 25 N.T.S2d 39S, 260 App.Div. 
1006, and 25 N.T.S.2d 400. 260 App. 
Div. 1006. 

Ohio.—Gudakunst v. McDonald, 13 
Ohio Supp. 25. 

42 C.J. p 882 note 5. 

Care as to speed and control see In¬ 
fra §§ 290-299. 

59. Tenn.—Cohen v. Noel, 104 S.W. 
2d 1001, 21 Tenn.App. 51, 

Wash-—Domke v. Gunning, 114 P. 
436, 62 Wash. 629. 

GO. La.—^RoH Osborn & Sons v, 
Howatt, App, 167 So. 466. 

42 C.J. p 882 note 7. 

61- Ill.—Layton v. Ogonoski, 256 
Ill.App. 461. 

Ohio —Gudakunst v. McDonald, 13 
Ohio Supp. 25. 

42 C.J. p 882 -note 8. 

Amoimt of commercial traffic 

Drivers of automobiles are not 
neg'lig'ent in using highways on 
which travel 'has become hazardous 
because highways are frequented by 
commercial trucks.—^Edwards v. 
Woods, 119 S.W.2d 359, 342 Mo. 1097. 

62. Puerto Rico.—Garcia v. Georget- 
ti, 4 Puerto Rico Fed. 495. 

63. N.Y.—^Hartstein v. U. S. Truck¬ 


ing Corporation, 23 N.Y.S.2d 251, 
260 App.Div. 643, reargument de¬ 
nied 25 N.Y.S.2d 398, 260 App.Div. 
1006, and 25 N.T.S.2d 400, 260 App. 
Div. 1006. 

42 C.J. p 8S2 note 10. 

Care as to position on highway see 
infra §§ 274-283. 

64. Ga.—O'Dowd v. Newnham, 80 S. 
B. 3, 13 Ga.App. 220. 

Ky.—Tente v. Jaglowicz, 44 S.W.2d 
845, 241 Ky. 720. 

N.C.—Brown v. Southern Paper Prod¬ 
ucts Co., 24 SE.2d 334, 222 N.C. 
626. 

Itoad under constraction. 

Travelers on highway under con¬ 
struction must exercise more than 
ordinary caution.—Brenton v. Col¬ 
bert, 157 A. 619, 305 Pa. 277. 

65. Cal —Hatzakorzian v. Rucker- 
Puller Desk Co., 239 P. 709, 197 Cal. 
82, 41 A.L.R. 1027. 

N.C.—Brown v. Southern Paper Prod¬ 
ucts Co., 24 S.E.2d 334, 222 N.C. 626. 
Utah,—Patton v. Kirkman, 167 P.2d 
282, 109 Utah 487. 

66. Ohio.—^Haman y. Goodman, 17 
Ohio Supp 30—Gudakunst v. Mc¬ 
Donald, 13 Ohio Supp. 26. 

42 C.J. p 882 note 13. 

Icy condition 

Colo—C. A. Jackson, Inc., v. Wil¬ 
helm, 102 P.2d 731, 106 Colo. 140. 
Iowa.—Young v. Hendricks, 283 N. 
W. 895, 226 Iowa 211—McDowell v. 
Interstate Oil Co., 237 N.W. 456, 
212 Iowa 1314. 

Pa.—Cotterman v. Hughes, Com.Pl., 
23 Erie Co. 341. 

Va.—^AVebb v. Smith, 10 S.E.2d 503, 
176 Va. 235, 131 A.L.R. 558. 

67. Md.—Vizzini v. Dopkin, 6 A. 2d 
637, 176 Md. 639. 

Mass.—McGafCee v. P. B. Mutrie Mo¬ 
tor Transp., 42 N.E.2d 841, 311 
Mass. 730. 

Mich,—Ruby v, Buxton, 8 N.W. 2d 
913, 305 Mich. 64—Suarez v. Katon, 
299 N.W. 798, 299 Mich 38. 

Neb.—^Anderson v. Robbins Incubator 
Co., 8 N.W.2d 446, 413 Neb. 40. 

Ohio.—Hannan v. Goodman, 17 Ohio 
Supp. 30. 

42 C.J. p 882 note 14. 

68. D.C.—Terminal Taxicab Co. v. 
Blum, 298 F. 679, 54 App.D C. 357. 

La.—^P. Strauss & Son v. Childers, 
App., 147 So. 536. 
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Md.—^Vizzini v. Dopkin, 6 A.2d 637, 
176 Md 639. 

Mass.—McGaffee v. P. B. Mutrie Mo¬ 
tor Transp., 42 N.E.2d 841, 311 
Mass. 730. 

Mich.—Suarez v. Katon, 299 N.W. 
798, 299 Mich. 38. 

Ohio.—Gudakunst v. McDonald, 13 
Ohio Supp. 25. 

69. Md.—^Vizzini v. Dopkin, 6 A. 2d 
637, 176 Md. 639. 

Mich.—Ruby v. Buxton, 8 N.W.2d 
913, 305 Mich 64. 

Neb.—^Anderson v. Robbins Incubator 
Co , 8 N.W.2d 446, 413 Neb. 40. 
Ohio.—Haman v. Goodman, 17 Ohio 
Supp. 30. 

42 C.J. p 882 note 16. 

Care as to keeping lookout see infra 
§§ 284-287. 

Driving held gross negligence 
Motorist, driving on city street 
when mist, rain, and blinding head¬ 
lights make It so he could not see, 
was guilty of gross negligence.— 
Ward V. Donahue, 8 La.App. 335. 

70. Puerto Rico.—Garcia v. Georget- 
ti, 4 Puerto Rico Fed. 495. 

71. Iowa.—^Delfs v. Dunshee, 122 N. 
W. 236, 143 Iowa 381. 

42 C.J. p 882 note 18. 

Drunken drivers 

Motorist on highway frequented by 
drunken drivers is charged with ex¬ 
ercise of that reasonable care pru¬ 
dent persons would be expected to 
exercise under similar circumstances. 
—Tnelolf V. Robb, 8 P.2d 956, 64 
Nev. 120. 

72. D.C.—^Herndon v. Higdon, Mun. 
App., 31 A.2d 854. 

42 C.J. p 882 note 19. 

Time 

In determining whether a motorist 
has acted with ordinary care, ele¬ 
ment of time is an important cir¬ 
cumstance and must be considered 
as nearly as possible from position 
of person sought to be charged with 
negligence.—Lynch v. Pee Dee Ex¬ 
press, 30 S.E.2d 449, 204 S.C. 537. 
Driver's age 

In determining whether conduct of 
thirteen year old girl in operation of 
automobile was that of an ordinarily 
prudent person, Jury may consider 
her age.—^Hoke v. Atlantic Grey¬ 
hound Corp., 40 S.E.2d 345. 226 N.C. 
692. 
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erwise.'^S 

Comparative care. The nature of an automobile 
and the manner in which it is usual and possible to 
operate such vehicles should be considered,and 
may impose on the driver, in order to attain the 
standard of reasonable care which the law de¬ 
mands, greater vigilance and diligence than would 
be necessary in the case of a bicycle, a. horse- 
drawn vehicle,'^® a streetcar,^7 or a railroad train ;78 
and may also require of him more vigilance than 
would be required of a person riding on horseback^^ 
or, as discussed infra § 385, of a pedestrian. 

g 248. - Statutory Requirements as to 

Care 

In some jurisdictions the degree of care required of 
persons operating motor vehicles is regulated by statutes, 
some of which are merely declaratory of the common-law 
rule of reasonable care while others impose a higher or 

73. Conn.—Dole v. Lublin, 153 A. 

856, 112 Conn. 603. 

Ohio—Haman v. Goodman, 17 Ohio 
Supp. 30. 

Vt.—Steele v. Fuller, 158 A. 666, 104 
Vt. 303. 

74. Fla.—Frazee v. Gillespie, 124 So. 

6, 98 Fla. 582. 

Or.—McDowell v. Hurner, 20 P.2d 
395, 142 Or. 611, 88 A.L.R. 578. 

42 C.J. p 882 note 22. 

75. Ind —Luther v. 

640, 177 Ind. 619. 

42 C.J. p 883 note 23. 

76. Fla.—Frazee v. Gillespie, 124 So. 

6. 98 Fla- 582. 

42 C.J. P 883 note 24. 

77. Mich.—Patterson v. Wagner, 171 
N.W. 356, 204 Mich. 593. 

78. Mich.—Patterson v. Wagner, su¬ 
pra. 

42 C -T. p 883 note 26. 

79. Okl.—White v. Hukes, 155 P. 

1184, 56 Okl. 476. 

42 C.J. p 883 note 28. 

80. Cal.—Lucas v. City of Los An¬ 
geles, 75 P.2d 599. 10 Cal.2d 476— 

Sills V. Forbes, 91 P.2d 246, 33 Cal. 

App.2d 219. 

Mo.—Morhaus v. Hebeler, App., 104 
S.W.2d 737. 

42 C.J. p 883 note 29. 

Governmental regulations as to law 
of the road see infra § 268. 

81. Mo —^Hodges v. Chambers, 154 
S.W. 429, 171 Mo.App. 663. 

42 C.J. p 883 note 30. 

82. Vt.—^Hunter v. Preston, 166 A. 

17, 105 Vt. 327. 

Terms construed 

In statute defining “reasonable 
care” as “such care as a reasonably 
cautious and prudent person would 
have used,” the expression, “reason¬ 
ably cautious and prudent person," 
has the same meaning as “careful 

60 C. J.S.-39 


different degree; statutory requirements with respect to 
the operation of motor vehicles do not abrogate the com¬ 
mon-law duties of motorists, but prescribe additional rules 
of conduct. 

In some jurisdictions statutes have been enacted 
regulating the degree of care to be exercised by one 
operating a motor vehicle upon a public highway,®® 
and giving redress to one injured or damaged by 
negligence in such operation.®! Some of these stat¬ 
utes are in effect merely declaratory of the com¬ 
mon-law rule of reasonable care,®2 as, for example, 
a statute requiring the exercise of such care as the 
circumstances exact;®® others require the operator 
to exercise the "highest degree of care,”®^ or pro¬ 
vide that he shall not operate the vehicle reckless¬ 
ly®® or "so as to endanger the property, safety or 
rights of any person.’*®® A statute requiring the 
operator to exercise more than ordinary care is, 
however, in derogation of the common law and 
must therefore be strictly construed,®'^ and it has 

Degree of skill repaired 

Under statute imposing on motor¬ 
ist highest degree of care but which 
is silent as to measure of skill of 
motorist, motorist Is held only to the 
skill of an ordinary, competent driv¬ 
er and not to that possessed by a 
skillful or very competent driver, 
at least in a case not involving re¬ 
lationship of passenger and carrier. 
—Robinson v. O'Shanzky, Mo.App., 96 
S.W.2d 895. 

Statute applies 

(1) To the doing of everything in 
connection with operation.—Robin¬ 
son V. Ross, Mo.App., 47 S.W.2d 122. 

(2) To one riding In a motor vehi¬ 
cle as a guest as well as to a passen¬ 
ger for hire, and such requirement 
applies to a res ipsa case as well as 
to one of specific negligence.—Adams 
V. Le Bow, 160 S.W.2d 826, 236 Mo. 
App. 899. 

Injnred person’s negligence or ex¬ 
ercise of due care does not affect the 
motorist’s duty to exercise the high¬ 
est degree of care.—Gude v. Weick 
Bros. Undertaking Co., 16 S.W.2d 59, 
322 Mo. 778. 

“Highways” 

The word “highways" as used in 
the statute includes all highways 
traveled by the public, regardless of 
their legal status.—Phillips v. Hen¬ 
son, 30 S.W.2d 1065, 326 Mo. 282— 
Crocker v. Jett, Mo.App., 93 S.W.2d 
74. 

85. Del.—Lockerman v. Hurlock, 125 
A. 482, 2 W.W.Harr. 479. 

42 C.J. p 883 note 32. 

86l Philippine.—S. v. Knight, 26 
Philippine 216. 

42 C.J. p 883 note 33. 

87. Mo.—Hopkins v. Sweeney Auto 
School Co., App., 196 S.W. 772. 

42 C.J. p 883 'note 35. 


State, 98 N.E. 


and prudent man."—McAndrews v. 
Leonard, 134 A. 710, 99 Vt. 512. 

83. Cal.—Dewees v. Kuntz, 20 P.2d 
733, 130 CaLApp. 620. 

84. Mo—Jants v. St. Louis Public 

Service Co., 204 S.W.2d 698, 356 Mo. 
985—Holmes v. McNeil, 204 S.W.2d 
303, 356 Mo. 846—Young v. City of 
Farmington, 196 S.W. 2d 124—^Davis 
V. F. M. Stamper Co., 148 SW.2d 
765, 347 Mo. 761—La Banca v. 

Pundmann, 147 S.W 2d 466—Steger 
V. Meehan, 63 S.W.2d 109—Dickens 

V. Heitzman, App., 141 S.W.2d 183 
—Wheeler v. Breeding, App., 109 
S.W. 2d 1237—Collins v. Leahy, 
App., 102 S.W,2d 801—McLarney v. 
Cary, App., 98 S.W.2d 144—Reyn¬ 
olds V. Grain Belt Mills Co., 78 S. 

W. 2d 124, 229 Mo.App. 380—Junk 

V. Tucker Transp. Co., App., 52 S. 

W. 2d 570—^Woods v. Moore, App., 
48 S.W.2d 202—Roark v. Stone, 30 
S.W.2d 647. 224 Mo.App. 554. 

42 C.J. p 883 note 31. 

What constitutes “highest degree of 
care” 

(1) “Highest degree of care' 
means such care as would ordinarily 
be exercised by a very careful per¬ 
son under the same or similar cir¬ 
cumstances.—Rhineberger v. Thomp¬ 
son, 202 S.W.2d 64, 356 Mo. 520— 
Jungehlut v. Maris, 172 S.W.2d 861, 
351 Mo 301—Perkins v. Kansas City 
Southern Ry. Co., 49 S-W.2d 103, 329 
Mo. 1190—Morhaus v. Hebeler, App., 
104 S.W,2d 737. 

(2) It is the highest degree of care 
of the average competent motorist.— 
Doyel V. Thompson, Mo., 211 S.W.2d 
704. 

(3) It does not require such care 
as would in all circumstances pre¬ 
vent accident.—^Perkins v. Kansas 
City Southern Ry. Co., 49 S.W.2d 103, 
329 Mo. 1190. 
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accordingly been held that a statute requiring the 
operator to exercise "the highest degree of care 
that a very careful person would use, under like 
or similar circumstances, to prevent injury or death 
to persons on, or traveling over, upon or across 
such public roads," etc., and imposing liability for 
failure to use such degree of care, is designed to 
minimize the danger to others than the operator of 
the vehicle, and that, while the statutory standard 
must be observed in order to escape liability for 
negligence, ordinary care is sufficient to free the 
operator from the imputation of contributory neg¬ 
ligence precluding recovery by him for an acci- 
dent.^8 Even though the penal part of such a stat¬ 
ute is too uncertain and indefinite to be enforced, 
the measure of care laid down in the statute may 
furnish a rule of civil conduct.*^ 

Co7nmon-law duties not abrogated. Statutory re¬ 
quirements relating to the operation of motor ve¬ 
hicles do not abrogate the common-law duties of the 
owners or operators thereof with respect to persons 
or property on the highways, but prescribe rules of 
conduct in addition to, or in excess of, common- 
law requirements.^^ Such rules are merely addi¬ 


tional factors to be considered in a given situation 
by which negligence may be measured and deter¬ 
mined they prescribe only a minimum of pru¬ 
dent conduct,^^ and a lack of ordinary care is not 
excused by the circumstance that all express stat¬ 
utory requirements have been complied with.93 

Imposing liability as insurer. An ordinance in 
effect making the driver of an automobile an in¬ 
surer of the safety of others, regardless of his own 
care and of the contributory negligence of others, 
has been held void as unreasonable and oppressive,^^ 

§ 249. - Reliance on Care of Others 

In the absence of circumstances indicating otherwise, 
the operator of a motor vehicle generally has the right to 
assume, and to act on the assumption, that other users 
of the highway will obey the law and exercise due care; 
but this does not relieve the operator from his own duty 
to exercise due care taking into consideration the dangers 
reasonably to be anticipated. 

In the absence of any circumstances imposing such 
a duty, the operator of a motor vehicle is not bound 
to anticipate negligence or unlawful conduct on the 
part of other persons or motorists in their use of the 
highway.9 5 On the contrary, provided there are no 


88. Mo.—Hopkins v. Sweeney Auto 
School Co., supra. 

42 C.J. p 883 note 36. 

What constitutes contributory negli¬ 
gence generally see infra §§ 457- 
461. 

89- Ga.—Strickland v. Whatley, 83 
S.K 856, 142 Ga. $02. 

42 C.J. P 883 note 34. 

90. U.S.—Dugan v. Fry, C.C.A.N.J., 
34 F.2d 723. 

Okl.— Corpus Juris quoted In Road¬ 
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Or. 374. 
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290, 294. 
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W. 2d 204, 209, 238 Iowa 1356. 

94. Wash.—Homey v. Giering, 231 
P. 958, 132 Wash. 555. 

42 C.J. p 884 note 39. 
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378, 207 La. 354. 

Md.—Jones v. Dickerson, 41 A.2d 492, 
184 Md. 499. 

N.H.—Fine v. Parella, 25 A.2d 121, 
92 N.H, 81. 

N.C—Hill V. Lopez, 45 S.E.2d 539, 
228 N.C. 433—Cummins v. South¬ 
ern Fruit Co., 36 S.E 2d 11, 225 N. 
C. 625—^Reeves v. Staley, 18 S.E.2d 
239, 220 NC. 573. 

Or.—Lovett v. Gill, 20 P.2d 1070, 142 
Or. 534. 

Pa—Heimburger v. Gundy, 34 A.2d 
489, 348 Pa. 114—Schildnecht v. 
Follmer Trucking Co, 199 A. 220, 
330 Pa. 550—^Rankin v. Boyle, 195 
A. 36, 328 Pa. 284—Polonofsky v. 
Dobrosky, 169 A. 93, 313 Pa 73— 
Freedman v. Ziccardi, 30 A.2d 172, 
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151 Pa Super. 172—^Williams v. 
Philadelphia Toilet & Laundry Co., 
29 A.2d 336, 150 Pa.Super. 643— 
Clee V. Brinks, Inc., 6 A.2d 387, 135 
Pa.Super. 345—^Weinberg v. Broom- 
all, 169 A. 393, 111 Pa Super. 115— 
Newman v. Reinish, 163 A. 58, 106 
Pa Super. 351—Toyer v. Lipkin, lOO 
Pa.Super. 383—Girard Coal Co. v. 
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ice Co., Com.Pl, 23 Erie Co. 369— 
Stankus v. Winter, Com.Pl., 30 
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52 York Leg Rec. 163. 
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S.C. 454. 
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S.W.2d 1057. 

Wash.—^Nicholson v. Nelson, 178 P.2d 
739, 27 Wash,2d 472. 

42 C J. p 884 note 41. 

Reliance on care of others: 

As: 

Affecting question of contribu¬ 
tory negligence generally see 
infra § 459. 

To right of way at intersections 
see infra § 363. 

At intersections generally see in¬ 
fra § 361. 

Operating vehicles approaching 
from opposite direction see in¬ 
fra § 317. 

With respect to observance of law 
of road see infra § 270. 
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circumstances which should reasonably put him on 
notice to the contrary,9® a motorist generally has the 
right, to some extent at least,®*^ to assume, and to 


§ 249 

act on the assumption, that other users of the high¬ 
way will obey the law,®® will comply with statu¬ 
tory requirements,®® and will, in general, exercise 


96. U.S.—^Whicher v. Phinney, C.C. 
A.N.H., 124 F.2d 929—Van Wie v. 
V. S.,' D.C.Iov^a, 77 F.Supp. 22— 
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Supp. 70'4. 
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Vay, 5 N.W.2d 817, 232 Iowa 469— 
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165 Kan. 116—Sullivan v. Johnston, 
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V. McCullough, 83 P.2d 669, 148 
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378, 207 La. 354—Carkuff v. Geo¬ 
physical Service, App., 179 So. 490 
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N.H. 539. 
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220 N.C. 573. 

Ohio.—Swoboda v. Brown, 196 N.E. 
274, 129 Ohio St. 512—Sidle v. Bak¬ 
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Tenn.—Dillon v. Carter, 74 S.W.2d 
391, 18 Tenn.App. 176. 

Utah.—Bullock v. Luke, 98 P.2d 350, 
98 Utah 501. 

Vt.—Eisler v. Wilder, 182 A. 204, 108 
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Va.—Millard v. Cohen, Va., 46 S.E.2d 
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Wash.—McCoy v. Courtney, 172 P.2d 
596, 25 Wash.2d 956. 
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“If a person of ordinary prudence 
can foresee threatened danger from 
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ing ordinary care ... he should 
take reasonable precautions under 
the circumstances to prevent a colli¬ 
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the presumption of ordinary care by 
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185 N.E. 270, 272, 204 Ind. 550. 

97. Mass.—Sheriff v. Gillow, Mass., 

67 N.E.2d 754, 320 Mass. 46—Sadak 
V. Tucker, 37 N E.2d 495, 310 Mass. 
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olson V, Babb, 23 N.E.2d 103, 304 
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E.2d 703, 301 Mass. 483—Pease v. 
Lenssen, 190 N.E. 18, 286 Mass. 207 
—^Harrington v. Cudahy Packing 
Co., 172 N.E. 893. 273 Maas. 15. 

N-T.—^McDonald v. Central School 
Dist. No, 3 of Towns of Romulus, 
Varick and Fayette, Seneca Coun¬ 
ty, 39 N.T.S.2d 103, 179 Misc. 333, 
affirmed 36 N.Y.S.2d 438, 264 App 
Div. 943, affirmed 47 N.E.2d 50, 289 
N.Y. 800. 

93, U.S.—Van Wie v. U. S., D.C. 

Iowa, 77 F.Supp. 22. 

Ala.—McBride v. Baggett Transp. 
Co., 35 So.2d 101—Tindell v. Guy, 
10 So 2d 862, 243 Ala. 535—L. Ham- 
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So. 638, 216 Ala. 127. 
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218 Cal. 589—^West v. Laurence, 
183 P.2d 31, 81 Cal.App.2d 89— 
Folger V. Richfield Oil Corp., 182 
P.2d 337, 80 Cal.App.2d 655. 

Conn.—Gross v. Boston, W. & N. Y. 
St. Ry. Co., 169 A, 613, 117 Conn. 
589. 

Iowa.—Langer v. Caviness, 28 NW. 
2d 421, 238 Iowa 774—^Richards v. 
Begenstos, 21 N.W.2d 23, 237 Iowa 
398—Simanek v. Behel, 7 N.W.2d 
792, 232 Iowa 1150—Coon v. Rieke, 

6 N.W.2d 309, 232 Iowa 859—^Blow¬ 
ers V. Waterloo, Cedar Falls & 
Northern Ry. Co., 6 N.W.2d 134, 
superseded 8 N.W. 2d TSl—Central 
States Electric Co. v. McVay, 5 N. 
W.2d 817, 232 Iowa 469—Roberts] 
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170, 87 A.L.R. 893—Jeck v. Mc- 
Dougall Const. Co., 246 N.W. 595, 
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39 N.Y.S.2d 103, 179 Misc. 333, af¬ 
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due, or at least reasonable and ordinary, care,i or 
the degree of care imposed by statute.^ Neverthe¬ 
less, the right to rely on the exercise of due care by 
other users of the highway is not unlimited.^ 

A motorist’s right to assume due care and observ¬ 
ance of the law by other users of the highway is 
qualified by his duty, discussed supra § 247, to ex¬ 


ercise due care himself^ or such care as is com¬ 
mensurate with the dangers to be reasonably antici¬ 
pated and he may, under certain conditions, be 
required to anticipate and provide against that oc¬ 
casional negligence which is one of the expectable 
incidents of highway traffic.6 As sometimes stated, 
the right of motor vehicle operators to rely on the 


1. U.S.—Miller v. Advance Transp, 
Co., C.C.AIll., 126 F.2d 442, cer¬ 
tiorari denied Advance Transp. Co. 
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tiorari denied Richman v. Nielsen, 
61 S.Ct. 172, 311 U.S. 706, 85 L.Ed. 
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H., 109 F.2d 382—Blodgett v. 
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79 P.2d 945—Underhill v. Tabbutt, 
I>.C.Pa., 62 F.Supp. 11—^Dubao v. 

M. & G. Convoy, D,C.Pa., 52 F.Supp. 
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firmed, C.G.A., 132 F.2d 320—Palm¬ 
er V. Moren, D.C.Pa,, 44 F.Supp. 
704. 
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111 P.2d 37, 43 Cal.App.2d Supp. 
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2d 1054, 40 Cal.App.2d 400—Nix v. 
Woodworth, 53 P.2d 765, 11 Cal. 
App.2d 322—^Mounts v. Tzugares, 
49 P.2d 883. 9 Cal.App.2d 327— 
Isham V. Trimble, 43 P.2d 581, 5 
Cal.App.2d 648—Crabbe v. Rhoades, 
282 P. 10, 101 CaLApp. 503. 

Conn.—Seregi v. Kendzierski, 195 A. 
605, 123 Conn. 402—Duggan v. 

Byrolly Transp. Co., 185 A. 86, 121 
Conn. 372—Gross v. Boston, W. & 

N. T. St. Ry. Co., 169 A. 613, 117 
Conn. 589. 

Ga.—English v. Georgia Power Co., 
17 S.E2d 891, 66 Ga.App. 363. 

Ind.—Toenges v. Walter, 32 N.E.2d 
95, 109 Ind.App. 41—^Kraning v. 

Bloxson, 5 N.E 2d 649, 103 Ind. 
App. 660, rehearing denied 9 N.E. 
2d 107, 103 Ind.App. 660 
Iowa.—Richards v. Begenstos, 21 N. 
W.2d 23, 237 Iowa 398—^De Buhr v. 
Taylor, 5 N.W.2d 597, 232 Iowa 792 
—Orr V. Hart, 258 N.W. 84, 219 
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So. 803—^Duke v, Adkins, App., 197 
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Mass.—Sheriff v. Gillow, 67 N.E.2d 
754, 320 Mass. 46—Sadak v. Tucker, 
37 NE.2d 495, 310 Mass. 153— 
Stiles V. Wright,-. 32 N.E.2d 220, 
308 Mass. 326—^Nicholson v. Babb. 
23 N.B.2d 103, 304 Mass. 216—Stin¬ 
son V. Soble, 17 N.E.2d 703, 301 
Mass. 483—Pease v. Lenssen, 190 
N.E. 18, 286 Mass. 207—Harrington 
V. Cudahy Packing Co., 172 N.E. 
893, 273 Mass. 15. 

Mich—^Hale v. Cooper, 261 N.W. 64, 
271 Mich. 348, opinion adhered to 
263 N.W. 769, 271 Mich. 348. 

Minn.—Schmitt v. Emery, 2 N.W.2d 
413. 211 Minn. 547, 139 A.L.R. 1242. 
N.H.—Gates v. Boston & Maine R. 

R. , 37 A.2d 474, 93 N.H. 179—Rou¬ 
leau V. Blotner, 152 A. 916. 84 N. 
H. 539. 

N.J.—Van Rensselaer v. Viorst, 57 A. 
2d 49—^Niles v. Phillips Express 
Co., 193 A. 183, 118 N.JT Law 455. 
N.C,—Hobbs V. Queen City Coach Co., 
34 S,E.2d 211, 225 NC. 323—Tar¬ 
rant V. Pepsi Cola Bottling Co., 20 

S. E.2d 565, 221 N.C. 390—Reeves v. 
Staley. 18 S.E 2d 239, 220 N C. 573. 

Ohio.—Swoboda v. Brown, 196 N.E. 

274, 129 Ohio St. 512. 

Or.—^Alt V. Krebs, 88 P.2d 804, 161 
Or. 256—^Hickerson v. Jossey, 282 
P. 768, 131 Or. 612, rehearing de¬ 
nied 283 P. 1119, 131 Or. 612. 

Pa.—Rankin v. Boyle, 195 A. 36, 328 
Pa. 284—Lookatch v. Robinson, 179 
A. 66, 318 Fa.. 545—Polonofsky v. 
Dobrosky, 169 A. 93, 313 Pa. 73. 
S.D.—Federal Land Bank of Omaha 
V. Kinsman, 30 NW2d 8—Robert¬ 
son V. Hennrich, 29 N.W 2d 329. 
Tenn.—Dillon v. Carter, 74 S.W.2d 
391, 18 Tenn.App. 176—'Corpus Jur- 
! Is cited la Union Transfer Co. v. 
Finch, 64 S.W.2d 222, 225, 16 Tenn. 
App. 293. 

Utah.—Bullock v. Luke, 98 P.2d 350, 
98 Utah 501. 

W.Va.—^Divita v. Atlantic Trucking 
Co., 40 S.E.2d 324. 

Wis.—^Dekeyser v. Milwaukee Auto¬ 
mobile Ins. Co., 295 N.W. 755, 236 
Wis. 419—Steubing v. L. G. Arnold, 
Inc., 246 N.W. 564, 210 Wis. 513. 

42 C.J. p 884 note 43. 

2. Vt—Eisler v. Wilder, 182 A. 204, 
108 Vt. 37. 

Statutory requirements as to care 
see supra § 248. 

3. U.S.—^Whicher v. Phinney, C.C.A. 
N.H., 124 F.2d 929. 

N.T.—McDonald v. Central School 
Dist. No. 3 of Towns of Romulus, 
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Vanck and Payette, Seneca County, 
39 N.T.S.2d 103, 179 Misc. 333. af¬ 
firmed 36 N.T.S 2d 438. 264 App. 
Div. 943, affirmed 47 N.E.2d 50, 289 
N.T. 800. 

Implicit reliance 

Motorist may rely somewhat that 
drivers of other vehicles will obey 
law, but not implicitly.—Field v. 
Webber. 169 A. 732, 132 Me. 236. 

All other persons 

The driver of an automobile has no 
right to assume that all other per¬ 
sons are obeying traffic laws.—Terry 
V. Smylie, 133 So. 662, 161 Miss. 31. 

4. Ala.—McBride v. Baggett Transp. 
Co., 35 So 2d 101. 

Cal.—^Kindscher v. Dyer, 177 P.2d 
782, 78 Cal.App.2d 393—Mounts v. 
Tzugares. 49 P.2d 883, 9 Cal.App.2d 
327—Isham v. Trimble, 43 P.2d 581» 
5 Cal.App.2d 648. 

Mass.—Duval v. Duval, 30 N.E.2d 543, 
307 Mass. 524. 

Pa.—^Heimburger v. Gundy, 34 A,2d 
489, 348 Pa. 114—Williams v. Phil¬ 
adelphia Toilet & Laundry Co. 29 
A.2d 336. 150 Pa.Super, 643—New¬ 
man v. Reinish, 163 A. 68, 106 Pa. 
Super. 351. 
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107 Vt. 425. 

“Drivers of motor vehicles are op¬ 
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strumentalities and cannot be per¬ 
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—Manley v. Hammons, La.App., 20 
So.2d 817, 820. 

5. U.S.—^Whicher v. Phinney, C.C.A. 
N.H., 124 P2d 929. 

Mich.—Francis v. Rumsey, 6 N.W.2d 
766, 303 Mich. 766. 

N.T.—Plunkett v. Heath, 1 N.T.S.2d 
778. 

Utah.—Bullock v. Luke, 98 P.2d 350, 
9« Utah 501. 
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A.2d 657, 90 N.H. 78. 

"In many situations the first prin¬ 
ciple of safe driving requires that 
the operator shall be prepared to en¬ 
counter unsafe driving on the part 
of other operators. To hold as a 
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ticipate negligent driving on the part 
of others would be to Ignore the 
realities of experience."—McDonald 
V. Central School Dist. No. 3 of 
Towns of Romulus, Vanck and Fay¬ 
ette, Seneca County, 39 N.T.S.2d 103, 
106, 179 Misc. 333. affirmed 36 N.T.S. 
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care of others is restricted to operators who are ' 
themselves exercising reasonable care.’ Whether 
or not a motorist has a right to rely on the care 
of others in a given situation depends on the cir¬ 
cumstances of the case.* 

§ 250. Liability Based on Negligence 

a. In general 

b. Violation of regulation as negligence 
a. In General 

Liability for injuries to persons or property resulting 
from the operation of the defendant's motor vehicle is 
predicated on the negligence of the defendant or of some 
person for whose acts or omissions he is legally answer- 
able. 

Although the increased use of automobiles has 
given rise to new conditions,^ it has not effected any 
material change in the law with respect to liability 
for injuries to persons or property,but has mere¬ 
ly necessitated the application of well-established 
principles to new instrumentalities and new situa- 
tions.ii The basic rule is that liability for injuries 
to persons or property from the operation of a mo¬ 
tor vehicle is predicated on the negligence of de¬ 
fendant or of some person for whose acts or omis¬ 
sions defendant is legally answerable; and in the 
absence of a statute providing otherwise there is no 
liability without such negligence, ^2 for, as discussed 
infra § 256, an owner or operator of a motor ve¬ 
hicle is not an insurer against injuries being caused 
by its operation. If, however, the operator has been 


guilty of negligence, he is not excused because of his 
good or benevolent intentions.^2 In case of a colli¬ 
sion liability rests on the operator who was negli¬ 
gent regardless of whether his car ran into, or was 
run into by, the other vehicleA^ 

Automobiles are not generally regarded as dan¬ 
gerous instrumentalities in themselves, as discussed 
supra § 12, so as to make applicable to them the 
rules governing the care and protection of such in¬ 
strumentalities, ^ 5 or the rule imposing on those re¬ 
sponsible for them strict liability^® despite the ex¬ 
ercise of all reasonable care.^"^ Nevertheless, be¬ 
cause of the nature of the vehicle and the dangers 
incident to its improper or careless operation, it has 
been said that public policy demands that owners of 
automobiles be held to the strictest account for any 
negligence in their operation resulting in injury to 
othersA® 

Gross negligence is not necessary to fix the opera¬ 
tor of an automobile^with liability for injury result¬ 
ing from his operation,^® ordinary negligence being 
sufhcient.2® 

b. Violation of Regulation as Negligence 

In the absence of a legal excuse, violation of a statute 
or regulation governing the operation of motor vehicles 
is regarded in some jurisdictions as negligence per se, but 
in other Jurisdictions as merely evidence of negligence. 

In some jurisdictions violation of a statute or reg¬ 
ulation governing the operation of motor vehicles 
is held not to constitute negligence per se2t but to 


2d 438, 264 App.Div. 943, affirmed 47 
N.E.2d 50. 289 N.Y. 800. 

A prudent driver taltes into consid¬ 
eration all possibilities of danger in 
any situation confronting him, and 
that includes the danger of the other 
driver doing the wrong thing instead 
of the right thing.—Peters v. Shear, 

41 A.2d 556, 351 Pa. 521. 

7. W.Va.—Divita v. Atlantic Truck¬ 
ing Co,. 40 S.E.2d 324. 

8. Wash.—Jamieson v. Taylor, 95 P. 
2d 791, 1 Wash.2d 217. 

9. Wis.—Blazic v. Pranzwa, 191 N. 
W. 572, 179 Wis. 260. 

10. Mass.—Decosta v. Ye Craftsman 1 
Studio, 180 N-E. 151, 278 Mass. 315. 

42 C.J. p 884 note 46. 

Liability as for “tort” 

Injury to another by negligent op¬ 
eration of an automobile constitutes 
a tort.—Greene v. Miller, 136 So. 532, 
102 Fla. 767. 

11. Iowa.—House v. Cramer, 112 N. 
W. 3, 134 Iowa 374, 10 L.R.A.,N.S.. 
655, 13 Ann.Cas. 461. 

42 C.J. p 884 note 47. 

12. Ala.— X. B. C. Truck Lines v. 
Kenemer, 25 So.2d 511. 


Cal.—Raggio v. Mallory, 76 P.2d 660, 
10 Cal.2d 723. 

Iowa.—McKeever v. Batcheler, 257 
N.W. 567, 219 Iowa 93. 

La,.—^Dew v. Massachusetts Bonding 
& Insurance Co., App., 183 So. 592. 
Mass—Abrahams v. Rice, 27 N.E.2d 
193, 306 Mass. 24—^Morse v. Stur¬ 
gis, 159 N.E. 622, 262 Mass. 312. 
Mo.—Holloway v. Barnes Grocer Co., 
15 S.W.2d 917, 223 Mo.App. 1026. 
Ohio.—Zumstein Taxicab Co. v. Rum- 
mel, 26 Ohio Cir.Ct.,N.S., 584, 37 | 
Ohio Cir.Ct. 500. 

Or.—In re Vilas’ Estate, 110 P.2d 940, 
166 Or. 115. 

Pa.—Hess v. Stiner, 19 A.2d 560, 144 
Pa.Super. 249. 

Tenn.— Finton v. Mercury Motors, 
App., 194 S.W.2d 354. 

W.Va.—Fleming v. Hartrick, 131 S.E. 

558, 100 W.Va. 714. 

42 C.J. p 885 note 48. 

Comparative injuries suffered by 
respective occupants of automobiles 
involved in collisions cannot be the 
test of negligence or responsibility 
for such injury.—Mueth v. Jaska, 23 
N.B.2d 806, 302 Ill.App. 289. 
Insurance as affecting rule 

Issuance of automobile liability in¬ 


surance policy creates no cause of 
action, where no cause of action 
against insured would have existed 
in absence of insurance.—^Worrell v. 
Worrell, 4 S.E.2d 343, 174 Va. 11. 

13. Cal.—^Voodhead v. Wilkinson, 
185 P. 851, 181 Cal. 599, 10 A.L.R. 
291. 

42 C.J. p 885 note 50. 

14. Mo.—Heryford v. Spitcaufsky, 
App., 200 S.W. 123. 

42 C.J P 885 note 55. 

15. Md.—State v. Magaha, 32 A.2d 
477, 1S2 Md. 122. 

42 C.J. p 885 note 53. 

10, Minn.—^Wineman v. Carter, 4 N. 
W.2d 83, 212 Minn. 298. 

17. Wash.—^Wellons v. Wiley, 166 P. 
2d 852, 24 Wash.2d 543. 

ig. Or.—^McDowell v. Humer, 20 P- 
2d 395, 142 Or. 611, 88 A.L,R. 578. 

19 . Vt.—McAndrews v. Leonard, 134 
A. 710, 99 Vt 512. 

42 C.J. P 885 note 54. 

20. Conn.—James v. Von Schuck- 
man, 162 A. 3, 115 Conn. 490. 

21 . Ill.—Burke v. Zwick, 20 N.E.2d 
912, 299 Ill.App. 558—Brackett v. 
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be merely evidence tliereof.22 In others, however, 
the exercise of ordinary care is held to require ob¬ 
servance of such regulations, a failure to comply 
therewith constituting negligence per se,23 although 
not necessarily actionable negligence, as discussed 
infra § 251, and if such violation is established with¬ 
out or beyond dispute it may constitute negligence at 
law.24 An alleged violation of a statute relating to 
the operation of motor vehicles on public highways 
can have no bearing on the question of negligence 
in the operation of a motor vehicle on a road which 
is not a public highway-^® 

I^gal excuse. Even where the doctrine of neg¬ 
ligence per se arising from the violation of govern¬ 
mental regulations prevails, it may be inoperative 
where there is a legal excuse or justification for 
such violation.26 As used in this sense, “legal ex¬ 
cuse" has been defined as including anything that 


makes it impossible to comply with the statute or 
regulation involved,^*^ anything over which the 
driver has no control and which places the auto¬ 
mobile in a position contrary to the provisions of 
the statute or ordinance,28 any situation in which 
the driver is confronted by an emergency not of his 
own making and by reason of which he fails to 
obey the statute,29 or any excuse or exception spe¬ 
cifically provided for in the statute or regulation it- 
self.29 

§ 251. - Negligence and Actionable Neg¬ 

ligence Distinguished 

Negligence alone in the operation of a motor vehicle 
does not give rise to a cause of action; in order to be ac¬ 
tionable the negligence must result in injury or damage 
to persons or property. 

While negligence in the operation of a motor ve¬ 
hicle is essential to liability for an injury occurring 


Builders* Lumber Co., 253 Ill.App. 
107. 

22. Mass.—^Morse v. Sturgrls, 159 N. 
B. 622, 262 Mass. 312. 

23. U.S.—Van Wle v. U. S., D.C. 
Iowa, 77 F.Supp. 22—Hoffman v. 
Lippner, D.C.Pa., 71 F.Supp. 178, 
affirmed, C.C.A., 160 F.2d 1022. 

Ala.—McGough Bakeries Corp. v. 
Reynolds, 35 So.2d 332—Alabama 
Produce Co. v. Smith, 14l So. 674, 
224 Ala. 688. 

Cal.—Wheeler v. Buerkle, 58 P.2d 
230, 14 CaLApp.2d 368—Elsey v. 
Domecq, 299 P. 794, 114 Cal.App. 
42. 

Ga.—Battle v. Kilcrease, 189 S.E. 

573, 54 Ga.App. 80S. 

Ind.—Buddenberg v, Morgan, 38 N.E. 

2d 287, 110 Ind.App. 609. 

Iowa.—Kisling v. Thierman, 243 N. 

W. 552. 214 Iowa 911. 

Ky.—Rutherford v. Smith, 145 S.W. 

2d 533, 284 Ky. 592. 

La.—^Williams v. Pelican Creamery, 
App., 30 So.2d 574—Crawley v. City 
of Monroe, App., 26 So.2d 493— 
Mathes v. Schwing, 119 So. 577, 19 
La.App. 680, affirmed 123 So. 156, 
11 La.App. 5, 19 La App. 680, set 
aside on other grounds 125 So. 121, 
169 La. 272. 

Mo.—^Benoist v. Driveaway Co. of 
Missouri, App., 122 S.W.2d 86. 

N.T.—Schaeffer v. Caldwell, 78 N.T. 
S.2d 652, 273 App.Div. 63—McDon¬ 
ald V. Central School Dist. No. 3 
of Towns of Romulus, Varick and 
Payette, Seneca County, 39 N.T.S 
2d 103, affirmed 36 N.T.S.2d 438, 264 
App.Div. 943, affirmed 47 N.E.2d 50, 
289 N.T. 800. 

Ohio.—^Bush V. Harvey Transfer Co., 
67 N.E.2d 851, 146 Ohio St. 657. 
Wis.—^Dach V. General Casualty Co., 

4 N.W.2d 170, 241 Wis. 34. 


Begulatlon ot Interstate Commerce 
Commission 

Operation of a motor truck en¬ 
gaged in interstate commerce for 
hire in violation of regulations of the 
Interstate Commerce Commission 
may be relied on as constituting an 
element of negligence.—Interstate 
Motor Lines v. Great Western Ry. 
Co., C.C-A.Colo., 161 F.2d 968. 
Foreseeability 

Where a statute prescribes stand¬ 
ards for motorists, the negligence of 
one violating the statute does not 
depend on whether the violator 
should reasonably have foreseen that 
violation might result in personal in¬ 
jury.—Bump V. Voights, 249 N.W. 
508, 212 Wis. 256. 

24. Iowa.—Kisling v. Thierman, 243 
N.W. 552, 214 Iowa 911. 

25. N.M.—Caviness v. Driscoll 
Const, Co., 49 P.2d 251, 39 N.M. 441. 

26. Iowa.—^Kisling v. Thierman, 243 
N.W. 552, 214 Iowa 911. 

Mass.—Herman v. Sladofsky, 17 N.E. 

2d 879, 301 Mass. 534. 

Justification or excuse for violating 
law of road see infra § 271. 

27. Iowa.—^Amelsburg v. Lunning, 
14 N.W.2d 680, 234 Iowa 852— 
Young V. Hendricks, 283 N.W. 895, 
226 Iowa 211—Edwards v. Perley, 
274 N.W. 910, 914, 223 Iowa 1119— 
Schwind v. Gibson, 260 N.W. 853, 
220 Iowa 377—^Kisling v. Thierman, 
243 N.W. 552, 214 Iowa 911—Lukin 
V. Marvel, 259 N.W. 782, 786, 219 
Iowa 773—^Kadlec v. Al. Johnson 
Const. Co., 252 N.W. 103, 217 Iowa 
299. 

Mass.—^Herman v. Sladofsky, 17 N. 

E2d 879, 881. 301 Mass. 534. 

Ohio.—Bush V. Harvey Transfer Co., 
67 N.E.2d 851, 146 Ohio St. 657. 

28. Iowa—^Amelsburg v. Lunning, 

14 N.W.2d 680, 234 Iowa 852— 

614 


Young V. Hendricks, 283 N.W. 895, 
897, 226 Iowa 211—Edwards v. 

Perley, 274 N.W. 910. 914, 223 Iowa 
1119—Schwind v. Gibson, 260 N.W. 
853, 855. 220 Iowa 377—Kisling v. 
Thierman, 243 N.W. 552. 554. 214 
Iowa 911—^Lukin v. Marvel, 259 N. 
W. 782, 786, 219 Iowa 773—Kadlec 

V. Al. Johnson Const. Co., 252 N.W. 
103, 106, 217 Iowa 299. 

Mass.—Herman v. Sladofsky, 17 n.E. 

2d 879, 881, 301 Mass. 534. 

Ohio.—Bush V. Harvey Transfer Co., 
67 N.E.2d 851, 856, 146 Ohio St. 
657. 

29, Iowa.—^Amelshurg v. Lunning, 
14 K.W.2d 680, 682, 234 lowa 852 
—Young V. Hendricks, 283 N.W. 
895, 897, 226 Iowa 211—Edwards v. 
Perley, 274 N.W. 910. 914, 223 Iowa 
1119—Schwind v. Gibson, 260 N.W. 
853, 855, 220 Iowa 377—Kisling v. 
Thierman, 243 N.W. 552, 554. 214 
Iowa 911—Lukin v. Marvel, 259 N. 

W. 782, 786, 219 Iowa 773—Kadlec 

V. Al. Johnson Const. Co., 252 N. 

W. 103, 106, 217 Iowa 299. 

Mass.—^Herman v. Sladofsky, 17 N. 

E.2d 879, 881, 301 Mass. 534. 

Ohio,—Bush V. Harvey Transfer Co., 
67 N.E 2d 851, 856, 146 Ohio St. 657. 

30. Iowa.—^Amelsburg v. Lunning, 
14 N.W.2d 680, 682, 234 Iowa 852— 
Young V. Hendricks, 283 N.W. 895, 
897, 226 Iowa 211—Edwards v. Per¬ 
ley, 274 N.W. 910, 914, 223 Iowa 
1119—Schwind v. Gibson, 260 N.W. 
853, 855, 220 Iowa 377—Lukin v. 
Marvel, 259 N.W. 782, 786, 219 Iowa 
773—Kadlec v. Al. Johnson Const. 
Co., 252 N.W. 103, 106, 217 Iowa 299 
—Kisling V. Thierman, 243 N.W. 
552, 554, 214 Iowa 911. 

Mass.—Herman v. Sladofsky, 17 N.E. 

2d 879, 881, 301 Mass. 534. 

Ohio.—Bush V. Harvey Transfer Co., 
67 N.E.2d 851, 856. 146 Ohio St 
657. 
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while it is being operated, as discussed supra § 250, 
it does not follow that such negligence necessarily 
gives rise to liability.31 There is a distinction, 
which the courts, and especially the trial courts, fre¬ 
quently fail to appreciate, or at least clearly to ex¬ 
press, between mere negligence and actionable neg¬ 
ligence in the operation of a motor vehicle.32 Neg¬ 
ligence in the operation of a motor vehicle is an 
act or omission evidencing a lack of due care,33 
and such act or omission is negligent regardless of 
whether or not any injury or damage is caused 
thereby.3^ Actionable negligence is negligence for 
which a party is entitled to a recovery in an action 
'at law; in other words, it is negligence resulting in 
injury or damage to person or property, and if 
there is no such injury or damage there is no ac¬ 
tionable negligence.35 The term also imports breach 
of a duty owing to the person injured; mere failure 
on the part of a motorist to use due care or perform 
a duty docs not give a cause of action to a person to 
whom the motorist owes no duty.36 Accordingly, 
even where a motorist violates a regulation relating 
to the operation of motor vehicles, so that, under 
the rules discussed supra § 250, he is guilty of neg¬ 
ligence per se, such negligence does not give rise 


to a cause of action in favor of one injured in an 
accident unless the violation constitutes a breach of 
duty owing to the injured person and is the cause of 
the accident.^*^ 

§ 252. Proximate Cause 

a. In general 

b. Violation of statute, ordinance, or 

commission rule 

a. In Greneral 

Negligence in operating a motor vehicle gives rise 
to liability for an injury only if such negligence was the, 
or a, proximate cause of the injury; the injury must be 
the natural and probable consequence of a negligent act 
or omission, which an ordinarily prudent man ought rea¬ 
sonably to have foreseen might probably result In injury. 

In accordance with the rules relating to proximate 
cause in the law of negligence, as discussed in the 
C.J.S. title Negligence §§ 103-115, also 45 C.J. p 
897 note 1-p 940 note 25, the mere fact that there 
has been negligence in the operation of a motor ve¬ 
hicle does not of itself give rise to liability for an 
injury which the vehicle has caused, but in order to 
fix liability, it must be shown that such negligence 
was the, or a, proximate cause of the injury,38 or, 


31 ^ Or.—Ordeman v. Watkins, 236 P. 
483, 114 Or. 581. 

i^is.—Dach V. General Casualty Co-, 

4 N.W.2d 170, 241 Wis. 34. 

32. Or.—Ordeman v. Watkins, 236 P. 
483, 114 Or. 581. 

42 C.J. P 885 note 58. 

33. Kan.—^Elliott v. Peters, 185 P.2d 
139, 163 Kan. 631. 

34. Or.—Ordeman v. Watkins, 236 P. 
483. 114 Or. 581. 

35. U.S.—Interstate Motor Lines v. 
Great Western Ry Co., C.C.A.C 0 I 0 ., 
161 F.2d 968—Petroleum Carrier 
Corp. V. Snyder, C.C.A.Ga, 161 F.2d 
323. 

Cal.—Le Blanc v. Browne, 78 Cal. 

App.2d 63, 177 P.2d 347. 

Ill.—Clancey v. McBride, 169 N.E. 
729, 338 Ill. 35. 

Ind.—Biiddenberg v. Morgan, 38 N.B. 

2d 287, 110 Ind.App. 609. 

La.—Williams v. Pelican Creamery, 
App., 30 So.2d 574—Crawley v. 
City of Monroe, App., 26 So 2d 493 
—Mathes v. Schwing, 119 So. 577, 
19 La.App. 680, affirmed 123 So. 
156, 11 La.App. 5, 19 La App. 680, 
set aside on other grounds 125 So. 
121, 169 La. 272. 

42 C.J. p 886 note 61. 

36. Ky.—^Howard v. Fowler, 207 S. 
W.2d 559, 306 Ky. 667. 

37. Ky.—^Howard v. Fowler, supra. 

38. Ala.—Conner v. Foregger, 7 So. 
2d 856, 242 Ala. 275—Allison Coal 
& Transfer Co. v. Davis, 129 So. 
9, 221 Ala. 334. 


Cal.—Wohlenberg v. Malcewicz, 133 
P.2d 12, .56 CalApp.2d 508—Cum¬ 
mings V. Kendall, 93 P.2d 633, 34 
CalApp.2d 379. 

Conn.—Sutton v. Hauk, 142 A, 385, 
108 Conn 9- 

Fla.—Hernandez v. Pensacola Coach 
Corporation, 193 So. 555, 141 Fla. 
441 —^Florida Motor Lines v. Ward, 
137 So. 163, 102 Fla. 1105. 

Iowa.—Kuhn v. Kjose, 248 N.W. 230, 
216 Iowa 36. 

Ky.—Dixon v. Stringer, 126 S.W.2d 
448, 277 Ky. 347—Phillips v. Scott, 
71 S W,2d 662, 254 Ky. 340—Knecht 
V. Buckshorn, 25 S.W.2d 727, 233 
Ky. 329. 

La—Williams v. Pelican Creamery, 
App., 30 So.2d 574—^Picou v. J. B. 
Luke's Sons, App., 11 So.2d 38, af¬ 
firmed 16 So 2d 466, 204 La. 881— 
Cottone V. Jones, App., 7 So.2d 401 
—Moreau v. Southern Bell Tele¬ 
phone & Telegraph Co., App., 158 
So. 412—Hoppe v Stewart Stage 
Lines, 132 So 664, 15 La.App. 613— 
Sparks v. Hanagriff, 131 So. 302, 15 
La.App. 553—^Vincent v. Teche 
Transfer Co., 8 La.App. 323. 

Md—State, for Use of Shipley, v. 
Luptoii, 161 A. 393, 163 Md. 180— 
Hendler Creamery Co. v. Friedman, 
154 A. 93. 160 Md. 526. 

Mich.—So cony Vacuum Oil Co. v. 
Marvin, 21 K.W.2d 841, 313 Mich. 
528. 

Minn.—Kouri v. Olson-Keogh Prod¬ 
uce Co., 253 N.W. 98, 191 Mmn. 101. 

Miss.—Teche Lines v. Bateman, 139 
So. 159, 162 Miss. 404. 
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Mo.—Pence v. Kansas City Laundry 
Service Co.. 69 S.W.2d 633, 332 Mo. 
930—Borrini v. Pevely Dairy Co., 
App., 183 S.W.2d 839—Miller v. 
Wilson, App., 288 S.W. 997. 

Ohio.—Bailey v. Parker, 170 N.E. 607» 
34 Ohio App. 207. 

Or.—Snyder v. Portland Traction 
Co., 185 P.2d 563. 

Pa.—Srednlck v. Sylak, 23 A-2d 333, 
343 Pa. 486—Burns v, Berwick 
Transp. Co., Com.Pl., 26 Erie Co. 
241—^TMiller v. Gutherie, Com.Pl., 
63 Montg.Co. 230, affirmed 191 A. 
61, 325 Pa. 495. 

Tenn.—Finton v. Mercury Motors, 
App., 194 S.W.2d 354. 

Tex.—Mundy v. Pirie-Slaughter Mo¬ 
tor Co., 206 S.W.2d 587—Corpus 
Juris cited in Parker v. Jakovich, 
Civ.App.. 115 S.W.2d 790, 793— 

Clem Lumber Co- v. Fisher. Civ. 
App., 84 S.W.2d 282, error refused 
—Taber v. Smith, Civ.App., 26 S. 
W.2d 722 . 

Utah.—Balle v. Smith, 17 P.2d 224, 81 
Utah 179—^Wilcox v. Wunderlich, 
272 P. 207, 73 Utah 1. 

Va—Edgerton v. Norfolk Southern 
Bus Corp., 47 S.E.2d 409, 187 Va. 
642—Roanoke Railway & Electric 
Co. V. Whitner, 3 S.B.2d 169, 173 
V£U 253. 

Wis.—Hatch v. Smail, 23 N.W.2d 460, 
249 Wis. 183, 166 A.L.R. 746. 

42 C J p 886 note 63. 

Instructions as to proximate cause 
see infra S 533. 
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as appears infra § 254, that it contributed thereto- 
There must be a causal connection between the neg*- 
ligent act and the injury,39 and the injury must be 
the natural and probable consequence of a negli¬ 
gent act or omission,which an ordinarily prudent 


man ought reasonably to have foreseen might prob¬ 
ably result in injury but if the act or omission is 
such that some injury might reasonably have been 
anticipated to result therefrom, it is not necessary 
that the operator of the automobile should or could 


Proximate cause in connection with: 
Crossings and intersections see in¬ 
fra § 369. 

Driving- on wrong side of highway 
see infra § 261. 

Frightening animals see infra §§ 
411-421. 

Injuring animals see infra S 407. 
Parking see infra § 337. 

Speed see infra § 299. 

Stopping, backing, and turning see 
infra § 304. 

Towing see infra S 339. 

Vehicles traveling in: 

Opposite directions see infra § 
320. 

Same direction see infra § 328. 
"The injury was shown hut the 
test of whether damages should be 
awarded is not the fact of injury but 
the fact of whose negligence caused 
the injury."—^Ward v. Everett, 3 So. 
2d 879, 148 Fla. 173. 

"Under our present system, liabil¬ 
ity for loss caused by automobile 
accidents is based entirely on fault." 
—Autlo v. Miller, 11 P.2d 1039, 1042, 
92 Mont. 150. 

19’egligence held shown to be prozl. 
mate cause 

Cal,—Dwelly v. McReynolds, 66 P.2d 
1232, 6 Cal.2d 128. 

Ga.—Pullen v. Georgia Stages, 9 S.E. 
2d 104, 62 GaApp. 592, followed in 
9 S.E.2d 108, 62 GaApp. 597. 

Ind.—Robinson v. Standard Oil Co. 
of Indiana, 166 N.E. 160, 89 Ind. 
App. 167. 

Da.—Davies v. Consolidated Under¬ 
writers, App., 14 So.2d 494—Keller 
V. Stevenson, App., 6 So.2d 569— 
Streetman v. Andress Motor Co., 
American Mut. Liability Ins. Co., 
Interveners, App, 189 So. 321— 
Hadrick v. Burbank Cooperage Co, 
App., 177 So. 831—Frye v. Interur- 
ban Transp. Co., 139 So. 670, 19 La. 
App. 510. 

N.J.—lannuzzi v. Bishop, 151 A. 477, 

8 N.J.Misc. 609. 

N.T.—In re Guardian Casualty Co., 2 
N.T.S.2d 232, 263 App.Div. 360, af¬ 
firmed 16 Isr.E 2d 397, 278 N.T. 674. 
Tenn.—Cecil v. Jernigan, 4 Tenn.App. 
SO. 

Va.—Lucas v. Craft, 170 S.E. 836, 161 
Va. 228. 

42 C.J. p 886 note 6-2 [a]. 

Kegligeuce constitntlng probable 
cause held not shown 
D.C—Waugh V. Suburban Club Gin¬ 
ger Ale Co.. 167 P.2d 758. 

La.—^Wise v. Eubanks, App., 159 So. 
161. 

39, Ala.—^Armistead v. Lenkeit, 160 
So. 267, 230 Ala. 155. 


Fla.—Florida Motor Lines v. Ward, 
173 So. 163. 102 Fla. 1105. 

Mass.—^Adamian v. Messerlian, 198 
N.E. 166, 292 Mass. 275. 

Tex.—Clem Lumber Co. v. Fisher, 
Civ.App., 84 S.W 2d 282, error dis¬ 
missed. 

Va.—Kaylor v. Quality Bread & Cake 
Co.. 154 S.E. 672, 155 Va. 156. 

42 C-J. p 887 note 64. 

Moment of collision 

(1) In fixing liability for collision, 
inquiry on causal negligence is di¬ 
rected to the moment of the collision. 
—Capital Motor Lines v. Gillette, 177 
So. 881, 235 Ala. 157. 

(2) Conduct of motorist who hit 
pedestrian, prior to time when each 
became fully cognizant of other's po¬ 
sition and surrounding circumstances 
and when either had it within his 
power to prevent accident, was too 
remote to be considered as proximate 
cause of the injury.—Sherman v. 
Ross. 62 P.2d 1151, 99 Colo. 354. 

Active and passive negligence 
If negligence be operative at time 
of automobile collision, negligence is 
regarded as active, and, if negligence 
be nonoperative in that negligent act 
has been completed, negligence is 
passive, although it gives rise to dan¬ 
gerous condition.—J. A. & E, D. 
Transport Co. v. Rusin, Civ.App., 202 
S.W. 2d 693, set aside on other 
grounds 206 S.W.2d 95. 

40. Ala.—Bowles v. Lowery, 69 So. 

696, 5 Ala,App. 555. 

Cal.—Smith v. Schwartz, 67 P.2d 
1386, 14 Cal.App.2d 160. 

Ky.—Newton v. Wetherby's Adm'x, 

153 S.W,2d 947, 287 Ky. 400. 

N.J.—Daniel v. Gielty Trucking Co., 
182 A. 638, 116 N.J.Law 172. 

Or.—^Kukacka v. Rock, 61 P.2d 297, 

154 Or. 542. 

Pa.—^Walborn v. Epley, 24 A.2d 668, 
148 Pa.Super. 417—Magasiny v. T. 
M. Smithian Trucking Co., 170 A. 
397, 112 Pa.Super. 267. 

W.Va. —Corpus Juris cited in Mercer 
Funeral Home v. Addison Bros. & 
Smith, 163 S.E. 439, 440, 111 W.Va. 
616. 

Motorist’s failure to observe 

(1) Where failure of motorist to 
see that which by exercise of reason¬ 
able care he should have seen is 
proximate cause of injury to another, 
the motorist is liable in damages for 
his negligence.—Gold v. Portland 
Lumber Corporation, 16 A.2d 111, 137 
Me. 143—Banks v. Adams, 195 A. 206, 
135 Me. 270—Gregware v. Poliquin, 
190 A. 811. 135 Me. 139. 
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(2) Where host driving at night 
did not see rear of trailer with which 
he collided, proximate cause of acci¬ 
dent resulting in guest’s death was 
failure to see trailer.—Van Blaircum 
V. Campbell, 239 N.W. 865, 256 Mich 
527. 

(3) Failure to observe held not 
proximate cause of injury.—Goyette 
V. Amor, 2 N.E.2d 219, 294 Mass. 355. 

41. U.S.—Proel v. Nugent, C.C.A.N. 
H., 97 F.2d 353. 

Ariz.—Herzberg v. White, 66 P.2d 
253. 49 Ariz. 313. 

Ind.—Swanson v. Slagal, 8 N.E.2d 
993, 212 Ind. 394. 

Ky.—^Newton v. Wetherby's Adm’x, 
153 SW.2d 947, 287 Ky. 400—Bowl¬ 
ing Green-Hopkinsville Bus Co v. 
Edwards, 69 S.W.2d 584, 248 Ky. 
684. 

La.—^Lynch v. Fisher, App., 34 So.2d 
513. 

Md.—Bloom V. Good Humor Ice 
Cream Co. of Baltimore, 18 A.2d 
592, 179 Md. 384. 

Me.—Curtis v. Jacobson, 64 A.2d 520. 
Mass.—Morrison v. Medaglia, 191 N, 
E. 133, 287 Mass. 46. 

Miss.—Teche Lines v. Bateman, 139 
So. 159, 162 Miss. 404. 

Mo.—Lewis V. St. Louis Independent 
Packing Co., 3 S.W.2d 244. 

Neb.—Moses v. Mitchell, 298 NW. 
338, 139 Neh. 606. 

N.J.—Daniel v. Gielty Trucking Co., 
182 A. 638, 116 N.J Law 172. 

N.T.—In re Guardian Casualty Co., 2 
N.T.S.2d 232, 253 App.Div. 360, af¬ 
firmed 16 N.E.2d 397, 278 N.T. 674. 
N.C.—^Warner v. Lazarus, 47 S.E.2d 
496, 229 N.C. 27—Gant v. Gant, 148 
S.E. 34, 197 N.C. 164. 

Tex—Sullivan v. Flores. 132 S.W.2d 
110, 134 Tex. 55, mandate con¬ 
formed to, Civ.App., 137 S.W.2d 
799. 

42 C.J. p 887 note 66. 

Acts of children 

(1) Child’s act which might have 
been reasonably foreseen is not suf¬ 
ficient in law to interrupt sequence 
between negligence and injury,—In¬ 
ternational Harvester Co. v. Wil¬ 
liams, 133 So. 270, 222 Ala. 589, fol¬ 
lowed in 133 So 275, 222 Ala. 595. 

(2) The converse is true, however, 
where the conduct of the child could 
not have been foreseen by the exer¬ 
cise of due care.—Osborne v. Atlantic 
Ice & Coal Co., 177 S.E 796. 207 N.C. 
545. 

(3) Care as to children generally 
see infra § 396. 
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have anticipated the particular result which actu¬ 
ally happened.'^ 2 

If the negligence charged is the proximate cause, 
it is immaterial how the accident happened so, 
the fact that there was no collision or contact be¬ 
tween the vehicles involved'^4 or that defendant’s 
vehicle was not one of the colliding vehicles^S does 
not preclude recovery against him. 

In order for a driver’s negligence to constitute 
the sole proximate cause of an injury, it must be 
such as would bar his recovery for any injury sus¬ 
tained by him.46 

Negligence creating emergency or abnormal siU 
nation. A motorist’s negligent conduct may be a 
proximate cause of injuries sustained by another 
who acts as a reasonable man would act in the cir¬ 
cumstances of a sudden emergency which may be 
found to have been created by that negligence 
where the negligence of a driver places another 
driver in an emergency, such negligence is the prox¬ 
imate cause of all injuries sustained by the latter 
as a result of any act on his part which is done in 


normal response to the danger in an effort to ex¬ 
tricate himself therefrom^S although there is no 
collision or other physical impact.'*^ if a motorist’s 
negligence created an abnormal situation with which 
another driver’s temper and experience were unable 
to cope, such negligence may be found to be the 
proximate cause of the accident.^® 

Failure to give signals cannot be made the basis 
of actionable negligence where such failure is not 
the proximate cause of the injury.^i 

b. Violation of Statute, Ordinance, or Commis¬ 
sion Rule 

The violation of a motor vehicle statute or ordinance 
imposes liability for an injury only if such violation was 
the, or a, proximate cause of the Injury. 

The violation of a statute or ordinance regulating 
the use or operation of motor vehicles does not of 
itself impose liability for an injury caused by such 
vehicle, but the person seeking to recover for such 
injury must also show that such violation was the, 
or a, cause, or proximate cause, of the injury; 52 
there must be a causal connection or relation be- 


42. Mass.—^Wolfe v. Checker Taxi 
Co., 12 N.E.2d 849, 299 Mass. 225— 
Texeira v. Sundquist, 192 N.E. 611, 
288 Mass. 93. 

Va.—Price v. Burton, 154 S.E. 499, 
155 Va. 229. 

Wis.—Brown v. Travelers Indemnity 
Co., 28 N.W.2d 306, 251 Wls. 188. 
42 C.J. p 887 note 67. 

43. Mo.—Phillips V. Yellow Cab Co., 
36 S.W.2d 419, 225 Mo.App. 1172. 

42 C.J. p 885 note 55, p 887 note 68 . 
Particular collision causing* injury 
U S.—Cook Paint & Varnish Co. v. 
Hicklinff, C.C.A.Neb., 76 F.2d 718. 

44. Mass.—Prendergast v. Long*, 184 
N.E. 467, 282 Mass. 200—Golden v. 
Carnevale, 173 N.E. 498, 273 Mass. 
159. 

Minn.—Smith v. Carlson, 296 N.W. 
132, 209 Minn. 268. 

Mo.—Brooks v. Menaugh, 284 S.W. 
803. 

WELsh.—Watkins v. Interstate Coach 
Co., 259 P. 393, 145 Wash. 221. 

Wis.—Meyer v. Niedhoefer & Co., 
251 N.W. 237. 213 Wis. 389—Wright 
V. Buckley, 235 N.W. 417, 204 Wis. 
520. rehearing denied and mandate 
amended 236 N.W. 378, 204 Wis. 
620. 

“In order to he the producing cause 
of an accident and resulting injuries, 
it is not necessary that there be con¬ 
tact between the respective automo¬ 
biles.”—Grier v. Scandura, 169 A. 
674, 677. 112 N.J.Law 152. 

Negligence forcing other car off high^ 
way 

Tenn.—Norvell & Wallace v. Lester, 
14 TennApp. 62. 

45. Cal.—Lucke v. Pacific Electric 


Ry. Co., 19 P.2d 263, 129 Cal.App. 
707. 

40. N.C,—Hinnant v. Atlantic Coast 
Line R. Co., 163 S.E. 555, 202 N.C. 
489—Pridgen v. Holeman Produce 
Co.. 155 S.E. 247, 199 N.C, 560. 

47. Mass.—Galliher v. Stewart, 37 N. 
E,2d 125. 310 Mass. 77. 

Acts in emergencies generally see 
infra § 257. 

48. Minn.—Smith v. Carlson, 296 N. 
W. 132, 209 Minn. 268. 

49. Mmn.—Smith v. Carlson, supra. 
Pa.—Silfies v. American Stores Co., 

53 A.2d 610. 357 Pa. 176. 

50. Wis.—^Wright v. Buckley, 235 N. 
W. 417, 204 Wis. 520, rehearing de¬ 
nied and mandate amended 236 N. 
W. 378, 204 Wis. 520. 

51. Iowa.—Ryan v. Trenkle, 212 N. 
W. 888, 203 Iowa 443. 

Signals and warnings of approach 
see infra § 288. 

Signals when: 

Backing see infra § 302. 

Stopping see infra § 301. 

Turning see infra § 303. 

52. Ariz.—City of Phoenix v, Mul¬ 
len, 174 P.2d 422, 65 Ariz. 83—^Herz- 
berg V. White, 66 P.2d 253, 49 Ariz. 
313. 

Cal.—Le Blanc v. Browne, 177 P.2d 
347, 78 Cal.App.2d 63—^Anderson v. 
Pacific Tank Lines, 126 P.2d 153, 52 
Cal.App.2d 244. 

Colo.—Corpus Juris cited In Hertz 
Driv-Ur-Self System of Colorado v. 
Hendrickson, 121 P.2d 483, 484, 109 
Colo. 1. 

Conn—D’Amato v. English, 188 A. 
663, 122 Conn. 259. 
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D.C.—^Eclov V. Dalton, Mun.App., 38 
A.2d 661. 

Ind.—B. A. Kipp Co. v. Waldon, App., 
75 N.E.2d 675—Buddenberg v. Mor¬ 
gan, 38 N.E.2d 287, 110 Ind.App. 
609. 

Iowa.—Burwell v. Siddens, 25 N.W.2d 
864, 238 Iowa 645—Crutchley v. 
Bruce, 240 N.W. 238, 214 Iowa 731. 

Kan.—Gabel v. Hanby, 193 P.2d 239, 
165 Kan. 116—Crawford v. Miller, 
186 P.2d 116, 163 Kan. 718—Good- 
loe v. Jo-Mar Dairies Co, 185 P.2d 
15S, 163 Kan. 611—Corpus Juris 
cited in Prakes v. Travelers Mut. 
Casualty Co., 84 P.2d 871, 872, 148 
Kan. 637. 

Ky.—Howard, v. Fowler, 207 S.W.2d 
559, 306 Ky. 567—Pryor's Adm'r v. 
Otter, 105 S.W.2d 564, 268 Ky. 602 
—Phillips V. Scott. 71 S.W.2d 662, 
254 Ky. 340. 

La—Elmendorf v. Clark, 79 So. 557, 
143 La. 971, L.R.A.1918P 802—Han¬ 
son V. Great American Indemnity 
Co., App., 33 So.2d 549—Mason v. 
Price, App., 32 So,2d 853—^Williams 
V. Pelican Creamery, App., 30 So. 
2d 574—Crawley v. City of Monroe, 
App., 26 So.2d 493—^Formeaux v. 
Clark-Roscher Hardware & Supply 
Co., App., 17 So.2d 731—Muse v. 
East Texas Grocery Co., App, 11 
So.2d 250—Picou v. J. B. Luke’s 
Sons, App, 11 So. 2d 38, affirmed 16 
So 2d 466, 204 La. 881—Cottone v. 
Jonos, App„ 7 So,2d 401—Bourgeois 
V. Longman, App., 199 So. 142— 
Roberson v. Rodriguez, App., 186 
So. 853—Tooke v. Muslow Oil Co., 
App., 183 So. 97—Jones v. Indem¬ 
nity Co. of North America, App., 
178 So. 702—Pettaway v. K. C. S. 
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tween the violation and the injury.®3 This rule in¬ 
cludes the negligent omission of statutory require- 
inents.®4 The same rule applies to failure to com¬ 
ply with rules of commissions.®5 

Criminal act. Even though the operator of the 
car, at the time of the accident, is committing a 
criminal offense, he is not civilly liable for the re¬ 
sulting injuries or damages unless his acts or omis¬ 
sions were the proximate cause thereof.®® 


§ 253- - Remote Cause 

Negligence in operating a motor vehicle does not cre¬ 
ate liability for an injury if it is too remote from the In¬ 
jury to be the proximate cause thereof. 

Even though the operator of an automobile may 
be negligent at the time of an accident, neither he 
nor the owner of the automobile is liable for an in¬ 
jury if such negligence is merely a remote cause 
thereof, or is too remote from the injury to be re¬ 
garded as the proximate cause thereof.®'^ 


Drug Co, App., 166 Co. 902—-Times 
V. Fidelity & Casualty Co. of New 
York, App., 163 So. 421—Haley v. 
Black, App., 153 So. 805—Millannos 

V. Patter, 138 So. 878, 18 La.App. 
70S_Woodley & Collins v. Schus¬ 
ter's Wholesale Grocery Co., 124 
So. 559, 12 La.App. 467, affirmed 
Woodley & Collins v. Schusters’ 
Wholesale Produce Co., 128 So. 469, 
170 La. 527. 

Md.—Consolidated Gas. Electric 
Light & Power Co. of Baltimore v. 
O'Neill, 200 A. 359, 175 Md. 47— 
D. S. Fidelity & Guaranty Co. v. 
Continental Baking Co., 190 A. 768, 
172 Md. 24. 

Mass.—Sullivan v. Griffin, 61 N.E.2d 
330, 318 Mass. 359. 

Minn.—Medved v. Doolittle, 19 N.W. 

2d 788, 220 Minn. 352. 

Miss.—Teche Dines v Bateman, 139 
So. 159, 162 Miss, 404. 

N.H.—^Fontaine v. Charas, 181 A. 
417, 87 N H. 424—Hanscomb v. 

Goodale, 124 A. 458. 81 N.H. 150. 
2SJ.C—^Hoke V, Atlantic Greyhound 
Corp., 40 S.E.2d 345, 226 N.C. 692— 
Bechtler v. Bracken, 11 S B.2d 721, 
218 N.C. 515—Grimes v. Carolina 
Coach Co.,* 166 S.B, 599, 203 N.C. 
^05—^Ledbetter v. English, 81 S.E. 
1066, 166 N.C. 125. 

I>a.—Hayes v Shoemaker, 152 A. 827, 
302 Pa. 72—Baolin v. Kimmelman, 
145 A 303, 295 Pa. 301. 

S.D.—Robertson v. Hennrich, 29 N. 

W. 2d 329. 

Tex.—Mundy v. Pirie-Slaughter Mo¬ 
tor Co., 206 S.W.2d 587—Tinker v. 
Yellow Cah Co, Civ.App., 74 S W. 
2d 521, error dismissed—Corpus 
Juris cited in Taber v. Smith, Civ. 
App., 26 S.W.2d 722, 726. 

Utah.—^Wilcox V. Wunderlich, 272 P. 
207, 73 Utah 1. 

Va.—Hamilton v. Glemming, 46 S B. 
2d 438, 187 Va. 309—Reid v. How¬ 
ard, 26 S.E.2d 27. 181 Va. 718—Isen- 
hour V. McGranighan, 17 S.E.2d 
383, 178 Va. 365—Hubbard v. Mur¬ 
ray. 3 S,E.2d 397, 173 Va. 448. 
Wash.—^Nagler v. Youmans, 41 P.2d 
791, 180 Wash. 681. 

Wyo.—Hester v. Coliseum Motor Co., 
285 P. 781, 41 Wyo. 345—Christen- 
■sen V. McCann, 282 P. 1061, 41 
Wyo. 101. 

Governmental regulations as to law 
of road see supra § 268. 

Rule as to negligence generally see 


the C.J.S. title Negligence S 105. 
also 45 C-J. p 903 note 28-p 905 
note 36. 

Speed as proximate or contributing 
cause of injury see infra § 299. 
Violation of statute or ordinance as 
contnbuting negligence see infra § 
461. 

Statute enacted in interest of safety 
N.C.—Smart v. Rodgers. 8 S.E 2d 833, 
217 N.C. 560. 

Duty after accident 

Driver's failure to give his name 
and license number and render as¬ 
sistance to injured persons, as re- 
CLuired by law, bears no proximate 
relation to cause of collision — ] 
Schlosberg v. Doup, 63 S.W.2d 337, 
187 Ark. 931. 

Violation of statute held cause of 
accident. 

Md.—^Blinder v. Monaghan, 188 A. 
31, 171 Md. 77. 

Pa.—^Kropko v. Galida, 38 A.2d 491, 
155 Pa Super. 446. 

Violation of ordinance held cause 
of accident.—^Killian v. Modern Iron 
Works, La.App , 15 So 2d 532—^Aus¬ 
tin V. Sumrall, 141 So. 772, 19 La. 
App. 868 —^Hegewisch v. Seiferth, 135 
So. 712, 17 La. App. 199—Nicholas 

Camarata, Inc. v. Cook, 134 So. 415, 
17 La. App. 145—^Hall v. Excelsior 
Steam Laundry Co., 5 Da.App. 6 . 

Violation of statute held not prox¬ 
imate cause of accident—Smith v. 
Finkel, 34 A.2d 209, 130 Conn. 354. 

53, Del.—^Beacom v. Fraim, 172 A. 

44'7, 6 W.W.Harr. 154. 

La—Millanos v. Patter, 138 So. 878, 
18 La.App. 708. 

N.Y.—McCormick v. Memtt, 250 N. 

Y.S. 443, 232 App.Div. 619. 

N.C.—Beaman v. Duncan, 46 S.E.2d 
707, 228 N.C. i600—^Bechtler v. 

Bracken. 11 S.E 2 d 721, 218 N.C. 
51*5—Peters v. Great Atlantic & 
Pacific Tea Co., 138 S.E. 595, 194 
N.C. 172—Gillis v. Transit Cor¬ 
poration of Norfolk, 137 S.E. 153, 
193 N.C. 346. 

Pa.—^McClelland v. Copeland, 60 A. 
■2d 221, 355 Pa. 405. 

Va.—^White v. Edwards Chevrolet 
Co.. 43 S.E 2d 870, 186 Va. 669. 
"Where the violation of a statute 
hears no relation to the injury in¬ 
flicted such violation is irrelevant. 
There must be some causal connec¬ 
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tion."—Oppenheimer v. Linkous' 
Adm'x, 16'5 S.E. 3S'5, 387, 159 Va. 
250. 

Statute enacted in interest of safety 
Colo.—Barsch v. Hammond, 135 P.2d 
519, 110 Colo. 441. 

N.C—^Holland v. Strader, 6 S.E.2d 
311, 216 N.C. 436. 

r allure to have common or contract 
carrier permit 

Ind.—B. A Kipp Co. v. Walden, App, 
75 N.E.2d €7-5. 

54. Ariz.—City of Phoenix v. Mul¬ 
len. 174 P.2d 422. 65 Ariz. 83. 

Cal.—Elsey v. Domecq, 299 P. 794, 
114 Cal App. 42. 

N.Y—^McCormick v. Merritt, 250 
N.Y.'S. 443, '232 App.Div. 619. 

55. Cal—O’Neal v. Kelly Pipe Co., 
■173 P.2d 685, 76 Cal.App.2d 577. 

56. Mich.—Johnston v. Cornelius, 
166 N.W. 983, 200 Mich. 209, L.R.A. 
1918D 880. 

42 C.J. p 887 note 71. 

Crimes and offenses see Infra §5 
'588-714. 

57. Colo.—Sherman v. Ross, 62 P.2d 
1151, 99 Colo. 354. 

Ky.—Phillips v. Scott, 71 S.W.'2d 662, 
254 Ky. 340. 

La.—Bolton v. Glowaski, App., 15 So. 
2d '536. 

Va.—Edgerton v. Norfolk Southern 
Bus Corp, 47 S.E.2d 409, 187 Va. 
642—Hubbard v. Murray, 3 SE.'2d 
397, 173 Va. 448—Wallace v. Jones, 
190 S.E. 82, 168 Va. 38. 

42 C.J. p 887 note 72. 

Intervention of other cause or causes 
see infra § 255. 

Twenty-minute interval between col¬ 
lisions 

Ga.—Millirons v. Blue, 173 S.E. 443, 
48 Ga.App. 483. 

Miscarriage of wife of injured per¬ 
son 

Where wife inside of house car, on 
learning of negligent injury of hus¬ 
band, jumped up, stumbled, and sub¬ 
sequently miscarried because of ex¬ 
citement due to husband's injury as 
result of falling of can of£ passing 
truck, negligence of truck driver and 
employer was too remote to be the 
proximate cause of the wife's injury. 
—Carey v. Pure Distributing Corpo¬ 
ration. 124 S.W.2d 84'7, 133 Tex. 31. 



60 C.J.S. 


MOTOR VEHICLES 


§ 254 


§ 254. -Concurrent Causes 

As a general rule It Is not necessary that the negli- 
gence of the operator of a motor vehicle be the sole cause 
of the injury in order to render him or the owner liable 
therefor, but it Is sufficient that his negligence, concurring 
with some other efficient cause or causes, proximately 
causes the injury. 

There can be more than one proximate cause of 


an automobile collision or injury.®* As a g’eneral 
rule it is not necessary that the negligence of the 
operator of a motor vehicle be the sole cause of the 
injury, in order to render him or the owner liable 
therefor,®9 but it is sufficient that his negligence, 
concurring wnth some other efficient cause or caus¬ 
es,® 0 such as the negligence of a third person,®^ 


Immaterial omission to sig-nal was 
held not to be the proximate cause 
of the accident.—^Zaferis v. Bradley, 
82 P.2d 70, 28 Cal.App.2d 188. 

58. Ga-—Allyn & Bacon Book Pub¬ 
lishers V. Nicholson, 199 S.E. 771, 
58 Ga.App. 729. 

Tex.—^Walsh v. Dallas Railway & 
Terminal Co., 167 ■S.W:2d 1018, 140 
Tex. 385. 

Vt—^Hunter v. Preston, 166 A. 17, 
105 Vt. 327. 

59. U.S.—Kemp v. Creston Transfer 
Co., D.C.Iowa, 70 F.Supp. 521. 

Ala.—Chambers v. Cox, 130 So. 416, 
222 Ala. 1. 

Cal.—Condon v. Ansaldi, 263 P. 198, 
203 Cal. 180. 

Md.—Brawner v. Hooper, 135 A. 420. 
151 Md. 679. 

Miss —Goipus Juris cited in Wester- 
field V. Shell Petroleum Corpora¬ 
tion, 138 So. eel, 562, 1-61 Miss. 
833. 

N.J.—Consentino v. Geldseiler, 134 A. 

908, 4 NJ.Misc. 955. 

Tex.—^Robertson v. Holden, -297 S-W, 
327, Civ.App., reversed on other 
grounds Robertson & Mueller' v. 
Holden, Com.App , 1 S.W 2d 570. 
Vt.—Hunter v. Preston, 166 A. 17, 
10'5 Vt. 3'27. 

42 C.J. p 887 note 74, 

60. Ala.—Moore v. Cruit, 191 So. 
252. 238 Ala 414. 

Ark.—^Healy & Roth v. Balmat, 74 S. 

W.2d 242. 189 Ark. 442. 

D.C.—Danransky v. Zimbolist, 105 
P.2d 457, 70 App.D.C. '234. 

Fla.—Hernandez v. Pensacola Coach 
Corporation, 193 So. 555, 141 Flo. 
444—Nichols v. Rothkopf, 185 So. 
725, 135 Fla, 749—Shayne v. Saun¬ 
ders, 176 So. 495, 129 Fla. 355. 

Ga.—^Benton Rapid Express v. Sam¬ 
mons, 10 S.E 2d 290, 63 Ga.App. 23. 
Ill.—Crowe Name Plate & Mfg. Co 
v. Dammerich, 279 Ill.App. 103— 
Moscarelli v. Sheldon, 247 Ill.App. 
3'52. 

Iowa.—Johnson v. McVicker, 247 N. 

W. 488, 216 Iowa 654. 

La.—'Smythe v. Great American In¬ 
demnity Co., App., 36 So.2d — 
Sears v. Interurban Transp. Co.. 
125 So. 748, 14 La.App. 343—Duvic 
V. Friedrichs & Dupas, 120 So. 494, 
9 La App. 394. 

Md.—State, for Use of Shipley, v. 

Lupton, 161 A. 393, 163 Md. 180. 
Mich.—Socony Vacuum Oil Co. v. 
Marvin, 21 N.W.2d 841, 313 Mich. 
•528. 


Minn.—^Kapla v. Lehti, 30 N.W.2d 
685, 225 Minn. 325—Olson v. Bus- 
key, 19 N.W.2d 57, 220 Minn. 155. 
Miss.— Corpus Juris cited in Wester- 
field V. Shell Petroleum Corpora¬ 
tion, 138 So. 561. 5162, 161 Miss. 
833. 

Mo,—^Brown v. Greek, 209 S.W.2d 900 
—Goggin v. Schoening, App., 199 S. 
W.2d 87—Greer v. St. Louis Public 
Service Co., App., 87 S.W.2d 240, 
followed in 87 S.W.2d 247. 

N.H.—Woodman v. Peck, 7 A.2d 251, 
90 N.H. '292. 122 A.L.R. 1402—Fon¬ 
taine V. Charas, 181 A. 417, 87 
N.H. 424. 

N.C.—Godfrey v. Queen City Coach 
Co., 159 S.E. 412, 201 N.C. 264. 

N.D.—Stockfield v. Sayre, 283 N.W. 
788, 69 ND. 42. 

Pa.—Ohlson v. Lamoreaux, Com.Pl., 
33 Del Co, 251. 

Tex.—Tippit v. Gohman, Civ.App., 145 
S W 2d 908, error dismissed, judg- 
menc correct—^liaker v. Corse, Civ. 
App., 120 S.W.2d 817, error dis¬ 
missed. 

Va.—Roanoke Railway & Electric j 
Co. V. Whitner. 3 S.B.2d 169, 173 
Va. 253. 

42 C.J. p 887 note 74. 

Joint and several liability see Infra | 
§ 427. 

Violation of statute or ordinance 

(1) Violation of statute held con¬ 
curring or contributing cause of ac¬ 
cident, 

U.S.—^Weakley v. U. S., C.C.A.Va., 158 
F.2d 703, 

Cal.—Traylen v. Citraro, 297 P. 649, 
112 Cal.App. 172, followed in 297 
P. 652, 112 Cal.App. 763. 

Colo.—Knaus v. Yoder, 52 P.2d 1152, 
98 Colo 1. 

La.—Bridwell v. Butler, 139 So. 51, 18 
La.App. 675. 

N.C.—Caulder v. Gresham, 30 S.E.2d 
312, 224 N.C. 402. 

Ohio.—Smith v. Cushman Motor De¬ 
livery Co., 6 N.E-^d 594, 64 Ohio 
App. 99. 

(2) Violation held not concurring 
cause of accident,—^Venorick v. Re- 
vetta, 33 A.2d 655,- 152 Pa.Super. 
4'55. 

(3) Violation of ordinance held 
contributing cause of collision.— 
Philip Schick & Sons v. Pixley, 135 
So. 106, 17 La App. 469. 

(4) Violation of ordinance as prox¬ 
imate cause generally see supra § 
252 b. 


(5) Violation of statute or ordi¬ 
nance as proximate cause generally 
see supra § 252 b. 

ITeglig-euce shown to be coatrlbutiag' 
cause 

La.—^Webb v. Dunn, App., IS So.2d 
129. 

ITegllgence not shown to be con- 
tributing cause 

Ala.—^Armistcad v. Lenkeit, 160 Bo. 
257, 230 Ala. 156. 

Negligence after collision held not 
a concurring or contributing cause 
of injury to passenger.—Strickland 
V. Davis, 128 So. 233, 221 Ala. 247. 

Blowout 

Where motorist was reckless in 
operation of automobile and such 
recklessness combined with blowout 
of a tire to cause accident, the blow¬ 
out constituted no defense.—^Maland 
V. Tesdall, 5 N.W.2d 327, 232 Iowa 
959. 

61. U.S.—Kemp v. Creston Transfer 
Co., D.C Iowa, 70 F.Supp. 521. 
Cal.—Cummings v. Kendall, 93 P.2d 
633, 34 Cal.App.’2d 3'79—Holahan 

V. McGrew, 295 P. 1059, 111 Cal. 
App. 443. 

Conn.—Stapleton v. Stapleton, 152 A- 
403, 112 Conn. 682. 

D.C—^Danzansky v. Zimbolist, 105 F. 

2d 457, 70 App.DC. 234. 

La.—Iglesias v. Campbell, App., 17'5 
•So. 145. 

Tex.—Texas Power & Light Co. v. 
Stone, Civ.App., 84 S.W.‘2d 738, er¬ 
ror refused. 

Vt.—Hunter v. Preston, 166 A. 17, 
105 Vt. 327, 

42 C.J. p 887 note 74. 

Concurring negligence of another as 
not defense see infra § 427. 

Stranger to cult 

Md—^Lange v. Affleck, 155 A. 150, 
160 Md. 695, 79 A.L.R. 1274. 

Hazard rendering conduct negligent 
In action by girl for injuries sus¬ 
tained when struck by defendant's 
automobile while riding on bicycle 
behind boy. defendant's negligence in 
attempting to overtake bicycle with¬ 
out giving warning was a proximate 
and concurring cause of collision, 
even chough boy turned the bicycle 
to the left 'Without giving signal, 
since it was the hazard of such a left 
turn which rendered defendant’s con¬ 
duct negligent.—Johnson v. Shattuck, 
3 A.2d '229, 125 Conn. 60. 
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including another driver or owner,® 2 proximately 
causes or contributes to the injury; and it is im¬ 
material which of the negligent persons was more 
negligent®® or whose negligence contributed more 
to the accident.®^ 

In case of collision between motor vehicles where 


both drivers are negligent or are in pari delicto, nei¬ 
ther can recover against the other.®® The rule that 
contributory negligence in violating traffic regula¬ 
tions will not necessarily bar recovery docs not dis¬ 
place the doctrine of concurring negligence, on the 
part of the operators of two cars, resulting in in- 


62, U.S.—Jagr&ers v. Southeastern 
Greyhound Lines, C.C.A.Tenn., 126 
F.2d 762—^Kemp v. Creston Trans¬ 
fer Co., D.C.Iowa, 70 F.Supp. 521. 
Ala.—Capital Motor Lines v. Gillette, 
1'77 So. SSI, 235 Ala. 157—Aplin v. 
Dean, 164 So. 737, 231 Ala 320— 
Chambers Vw Cox, 130 So. 416, 222 
Ala. 1. 

Ark.—Coca-Cola Bottling- Co. v. Mc- 
Anulty, 50 S.W.2d '577, 185 Ark. 
970. 

Cal.—Callison v. Dondero, 124 P.2d 
852, 51 Cal.App 2d 403—Stevenson 
V. Fleming, 117 P.2d 7T7. 47 Cal. 
App.2d 2515 —^Hainm v. San Joaquin 
.& Kings River Canal Co., Ill P.2d 
940, 44 Cal.App.2d 47—Cummings 
V. Kendall, 93 P.2d 633, 34 Cal.App. 
2d 379—Sills v. Forbes, 91 P.2d 
246, 33 Cal.App.2d 219—^Wheeler v. 
Buerkle, 58 P.2d 230, 14 Cal App.2d 
i3'68—Hughes v. Quackenbush, 37 
P.2d 99. 1 Cal.App.-2d 349—Dewees 
V. Kuntz, 20 P.2d 733, 130 Cal. 
App. 620—^Lucke v. Pacific Elec¬ 
tric By. Co., 19 P.2d 263, 129 Cal. 
App. 707—^Kroijer v. Jenkins, 6 P. 
2d 96, 119 Cal.App. 17-5—Clendenin 
V. Benson, 4 P.2d 616, 117 Cal.App. 
674—Truitner v. Knight, 257 P- 
447, 83 Cal.App. '655, followed in 
257 P. 451 (first case) 83 Cal.App. 
797. 

Conn.—lannucci v. Lamb, 193 A. 212, 
123 Conn. 142—Goodhue v. Ballard, 
191 A. 101, 122 Conn. 542. 

Fla.—^Barnes v. Liebig, 1 eo.2d 247, 
146 Fla. 219—Mansfield v. King, 
195 So. 700, 142 Fla. 650. 

Ga.—Allyn & Bacon Book Publishers 
V. Nicholson, 199 S.E. 771, 58 Ga. 
App. 729. 

Ill.—Gleason v. Cunningham, 44 NE. 
2d 940, 316 Ill.App. -286—Rhoden v. 
Peoria Creamery Co., 2'78 Ill.App. 
4’52. 

Ind.—Opple V. Ray, 195 N.E. 81, 208 
Ind. 450—^Kraning v. Taggart, 1 
N.E.2d 689, 103 Ind.App. 62. 

Iowa.—-Smith v. Pust, 16 N.W.2d 315, 
232 Iowa 1194—^Newman v. Hotz, 
28'5 N.W. ‘287, 226 Iowa 834— 

Schwind v. Gibson, 260 N.W. 853, 
220 Iowa 377—^Dennis v. Merrill, 
257 N.W. 322, 218 Iowa 12'59— 

Newland v. G. McClelland Son, 
2-50 N.W. -229, -217 Iowa 568—John¬ 
son V. McVicker, 24'7 N.W. 488, 216 
Iowa 654. 

Ky.—^Alva West & Co. v. Corwin, 117 
.S.W.2d 192, 273 Ky. 557—McGraw 
V. Ayers. 58 S.W.2d 378, 248 Ky. 
166. 

La.—^Kientz v. Charles Dennery, Inc., 


App., 17 So.2d 506, annulled on 
other grounds 24 So.2d '292, 209 
La. 144—^Arnold v. Griffith, App, 
192 So. 761—^Antoine v. Werner, 
App , 172 So. 800—^Lofton v. Cot- 
tingham, App., 1'72 So 377—B^ag- 
ginl V. Toye Bros. Yellow Cab Co., 
App,, 163 So. 780—Monkhouse v. 
Johns, App., 142 So. 347—Tarleton- 
Gaspard v. Malochee, 133 So. 409, 
16 La.App 527. 

Me.—Gregware v. Polliquin, 190 A. 
811, 135 Me. 139. 

Md.—Yellow Cab Co. v. Lacy, 170 A. 
190, 165 Md. 588—Lange v. Affleck, 
1.55 A. 1150, 160 Md. 695, 79 A.L.R. 
1274. 

Mass.—Thibodeau v. Webster, 44 N. 
E.2d 647, 312 Mass. 363—^Morr.son 
V- Medaglia. -191 N.E. 133, 2S7 Mass. 
46. 

Mo.—Semar v. Kelly, 176 S.W.2d 289, 
3-52 Mo. 157—Potashnick v. Pear- 
line, 43 ■S.W.2d 790—Jackson v. 
City of Malden, App., 72 S.W.2d 
850—Ridenhour v. Oklahoma Con¬ 
tracting Co., App., 4‘5 S.W.2d 108. 
Neb.—^Whitney v. Penrod, 32 N.W.2d 
131, 149 Neb. 636. 

N.H.—^Himmel v. Finkelstein, 4 A.2d 
-65-7, 90 N.H. 78. 

N.J.—Consentino v. Geldseiler, 134 A. 

908, 4 N J.Misc. 955. 

N.Y,—^Foiles v. Marco, 30 N.Y.S 2d 
234, 26'2 App.Div. 1024—^Hawkes v. 
Goll. 9 N.T.S.2d 924, 256 App.Div. 
940, afflrmed 24 N.E.2d 484, 281 N 
Y. 808—Musgrave v. Williams, 264 
N.Y.S. 94, 239 App.Div. 802, af¬ 
firmed 189 N.E. 687, 263 N.Y. 538— 
Gibson v. State, 19 N.Y.S 2d 405, 
173 Misc. 893, afflrmed 21 N.Y.S.2d 
362, 259 App.Div. 1104—Wheatley 
V. Boyce, 300 N.Y.S. 11’7, 165 Misc 

1512 . 

N.C.—^IVebb v. Hutchins, 44 S.W.2d 
350, 228 N.C. 1. 

Okl.—Shead v. Mann, 186 P.2d 691— 
Union Transp. Co. v. Lamb, 123 
P.'2d 660, 190 Okl. 327. 

Or.—Cameron v. Goree, 189 P.2d 596 
—^Frame v. Arrow Towing Service, 
64 P.2d 1312, 155 Or. 622. 

Pa.—^Huey v. Blue Ridge Transp. Co., 
39 A.2d 602, 350 Pa. 488—Kline v. 
Moyer, 191 A. 43, 32-5 Pa. 357. Ill 
A.L.R. 406. 

S.D.—^Wallace v. Brende, 292 N.W. 
870, 67 S D. 326. 

Tex.—Magnolia Petroleum Co. v. 
Owen, Civ.App, 101 S.W.2d 354, 
error dismissed—Ramin v. Cosio, 
Civ.App., 85 S.W.2d 802, certificate 
dismissed 79 S.W.2d 617, 124 Tex. 
471—West Texas Coaches v. Madi, 
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civ.App., 15 S.'W.2d 170, followed 
in 15 S.W.2d 178, and affirmed, 
Com.App., 26 S.W.2d 199—Robert¬ 
son V. Holden, Civ.App., 297 S.W. 
327, reversed on other grounds 
Robertson & Mueller v. Holden, 
Com.App.. 1 SW.'2d 570—^West v. 
Bruns, Civ.App.. 294 S.W. 235. 

Va.—Richmond Coca-Cola Bottling 
Works V. Andrews, 3 S.E.2d 419, 
173 Va. 240. 

Wash.—O'Neil v. Gruhn, 85 P.2d 
■1064, 197 Wash. 657—Hadley v. 
Arms & Scott, 241 P. 26, 136 Wash. 
632. 

Wyo.—O'Mally v. Eagan, 2 P.2d 1063, 
43 Wyo. '233, 77 A.L.R. 682. re¬ 
hearing denied O’Malley v. Eagan, 
5 P.2d 276. 43 Wyo. 350. 

42 C.J. p 887 note 74. 

Bunning over pedestrian previously 
struck 

Driver whose negligence proximate- 
ly contributed to injuries causing 
death of pedestrian, run over by his 
automobile while prostrate in street, 
is liable for damages even though 
some of decedent's injuries were sus¬ 
tained when he was previously 
struck by another automobile.—Lev¬ 
ins V. Vigne, 98 tS.W.2d 737, 339 Mo. 
660. 

Driving -without owner’s consent 
Defendant’s driving of automobile 
without plaintiff owner’s consent and 
codefendant’s negligence in driving 
truck, causing collision with plain¬ 
tiff’s automobile, were held not con¬ 
current causes of damage to plain¬ 
tiff's automobile.—^Wright v. Shirley, 
168 S.E. 915, 46 Ga.App. 655. 

63. Utah.—Farrell v. Cameron, 94 P. 
■2d 1068, 98 Utah 68. 

Wis.—Baker v. Austin, 287 N.W. 
'720, 233 Wis. 39. 

/Comparative right to highway as 
between two drivers, both of whom 
are negligent, will not defeat recov¬ 
ery by a third person, to whom neg¬ 
ligence is not attributable.—Groome 
V. Davis, 2 -S E.2d 771, 215 N.C. 510. 

64. Minn.—^Kapla v. Lehti, 30 N.W. 
'2d 685, 225 Minn. 325. 

65. Cal.—^Hudgins v. Standard Oil 
Co. of California, 43 P.2d 597, 5 
Cal.App.2d 618. 

'Conn.—^Carlin v. Haas, ‘8 A.‘2d 630, 
126 Conn. 8. 

Va.—^Remine v. Whited, 21 S.E.2d 
743, 180 Va. 1—Virginia Electric & 
Power Co. v. Vellines, 175 S.E. 36». 
1162 Va. 671. 

42 C.J. p 888 note 76. 
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juiy to third persons.®® It has been held, however, 
thst where the driver of an automobile may have 
been responsible for one or more causes of an acci¬ 
dent, but not as to others, and the accident may 
have resulted from either of the causes, there can 
be no recovery against him.®7 

An automobile dealer alleged to have negligently 
furnished an automobile to a prospective purchaser 
without warning him that the windshield wiper 
would not work has been held not liable for injuries 
sustained by another in a collision with such au¬ 
tomobile, where it was also charged that the pur¬ 
chaser was negligent in his operation of the auto¬ 
mobile.®® 

§ 255. - Intervening Cause 

The fact that another cause has intervened between 


the negligent act of a driver and an injury insulates the 
negligence, or renders it a remote cause without liabil¬ 
ity, if the intervening cause is an efficient and inde¬ 
pendent one, breaking the causal connection between the 
original negligence and the injury. 

Where a chain of events has been started, due to 
the negligence of the driver of an automobile, he 
may be held liable for all mishaps which are prop¬ 
erly the proximate result of his improper conduct.®^ 
The mere fact that some other cause or causes have 
intervened between the negligent act and the injury 
does not insulate the negligence, or make it a remote 
cause without liability,*^® unless the intervening 
cause is a new and independent force, or an effi¬ 
cient intervening cause, which breaks the causal con¬ 
nection between the original negligence and the in- 
jury.*^^ An intervening act is not regarded as 
breaking the causal connection where it could rea- 


66 . Ala.—Capital Motor Lines v. | 

Gillette, 177 So. S81, 235 Ala. 157. ' 

Violation of statute or ordinance as 
contributory negligence see infra 
§ 461. 

67. Pa.—McAvoy v. Kromer. 120 A. 

762, 277 Pa. 196—Cantagalli v. 

King. Com PI, 27 Del.Co. 304. 

68 . Ga.—McDaniel v. Jones, 199 S.B. 
233, 58 Ga.App. 495. 

69. U.S.—Cook Paint & Varnish Co. 

V. Hickling, C.C.A.Neb., 76 P.2d 
718. 

Ariz.—Herzberg v. White, 66 P.2d 
253, 49 Ariz. 313. 

Cal.—Terry v. Peterson, 275 P. 484, 
97 Cal.App. 160. 

La.—Lynch v. Fisher, App., 34 So. 
2d 513. 

Me.—Hutchins v. Emery, 183 A. 754, 
134 Me. 205. 

Mass.—Morrison v. Medaglia, 191 N. 

E. 133, 287 Mass. 46. 

Minn.—Walker v. Stecher, 17 N.W.2d 
317. 219 Minn. 152—Arnold v. 

Northern States Power Co., 297 N. 

W. 182, 209 Minn. 551. 

Neb,—Paup v. American Telephone & 
Telegraph Co., 247 N.W. 411, 124 
Neb. 550. 

N.Y.—In re Guardian Casualty Co., 2 
N.Y.S.2d 232, 253 App.Div. 3'60, af¬ 
firmed 16 N.E2d 39'7, 278 N-Y. 674. 
Ohio.—Bailey v. Parker, 170 N.E. 607, 
34 Ohio App. 207—^Warner v. Strie- 
der, Com.Pl., 72 N.E.2d 470. 

Tenn.—Garis v. Eberling, 71 S.W.'2d 
21'5, 18 Tenn.App. 1. 

Tex.—McMath Co. v. Staten, Civ. 
App., 42 SW.2d 649, error dis¬ 
missed. 

Wash.—^Watkins v. Interstate Coach 
Co., 259 P. 393, 145 Wash. 221. 

Wis —Brown v. Travelers Indem. Co , 
28 N.W.2d 306, 251 Wis. 188—Ki- 
viniemi v. Hildenbrand, 231 N.W. 
252. 201 Wis. 619. 

42 C.J. p 888 note 77. 

Causing successive collisions 
If defendant negligently struck 


plaintiff’s automobile and placed it in 
such position that it was struck by 
another automobile, defendant was 
liable for all damages resulting.— 
Judd V. Rudolph, 222 N.W. 416, 207 
Iowa 113, 62 A.L.R. 1174. 

Innocuous object or condition 

The presence or effect of an in¬ 
nocuous object or condition in the 
line of causation does not relieve ei¬ 
ther bus driver or motorist, or their 
principals, from consequences of 
their negligence in contributing to 
causes that proximately resulted in 
injuries to occupants of third auto¬ 
mobile.—Barnes v. Liebig, 1 6o.2d 
247, 146 Fla. 219. 

Death after second striking of pe¬ 
destrian 

Even if death of pedestrian struck 
by motorist had not occurred when 
pedestrian’s body was run over by 
street car, such fact would not defeat 
motorist’s liability.—Tucker v. City 
and County of San Francisco, 296 P. 
101, 111 Cal.App. 7’20. 

70. Ala.—^Ruffin Coal & Transfer Co. 

V. Rich, 108 So. 596, 214 Ala. 633. 
Ark.—Coca-Cola Bottling Co. v. Mc- 

Anulty, 50 S.W.2d 577, 185 Ark. 
970. 

Conn.—Mahoney v. Beatman, 14'7 A. 

762, 110 Conn. 184, i 66 A.L R. 1121. 
Ill.—Belcher v. Citizens Coach Co., 
64 N.B.2d 747, 327 Ill.App. 618— 
Lotesto V. Baker, 246 Ill.App. 425 
Ind.—Swanson v. Slagal, 8 N E.2d 
993, 212 Ind. 394—Buddenberg v. 
Morgan, 38 N.E.2d 287, 110 Ind 
App. 609. 

La—Lynch v. Fisher, App., 34 So.2d 
513. 

Me.—Hutchins v. Emery, 183 A. 754, 
134 Me. 205. 

Minn.—^Walker v. Stecher, 17 N.W.2d 
317, 219 Minn. 152—^Arnold v. 

Northern States Power Co., 297 N. 

W. 182, 209 Minn. 5'51. 

Miss.—Gulf Refining Co. v. Brown. 
16 So.2d 765, 196 Miss. 131—^Evans 
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Motor Freight Lines v. Fleming, 
IS'5 So. 821. 184 Miss. 808. 

Neb.—Paup v. American Telephone 
& Telegraph Co., 24-7 N.W. 411, 124 
Neb. 650. 

N.J.—Daniel v. Gielty Trucking Co., 
182 A. 638, 116 N.J.Law 172. 

N.Y.—Toorock v. Delevan Smelting 
& Refining Works, 272 N.Y.-S. 891, 
242 App.Div. 705. 

N.C.—Taylor v. Rierson, 185 S.E. 627, 
210 N.C. 185—Pridgen v. Holeman 
Produce Co., 156 S E. 247, 199 N.C. 
560. 

Ohio.—^King v. Carnahan, 22 N.E. 2d 
436, 61 Ohio App. 84—^Warner v. 
Stneder, Com.Pl., 72 N.E 2d 470. 

Pa.—Kline v. Moyer, 191 A. 43, 3‘25 
Pa. 357, 111 A.L.R. 40'6. 

Wash—^Watkins v. Interstate Coach 
Co., 259 P. 393, 145 Wash. 221. 

Wis.—^Kiviniemi v. Hildenbrand, 231 
N.W. 252, 201 Wis. 619. 

42 C.J. p 888 note 78. 

Remote cause generally see supra § 
253. 

Files of grovel at side of road 

Vt.—McAndrews v. Leonard, 134 A. 
710, 99 Vt. 512. 

71- Cal.—McMillan v. Thompson, 35 
P.2d 419, 140 Cal.App. 437. 

Ga.—Pullen v. Georgia Stages, 9 S. 
E.2d 104, 62 GaApp. 692, followed 
in 9 S.E.2d 108, 62 Ga.App. 597— 
Barnwell v. Solomon, 1 S.E.2d 463, 
69 Ga.App. 60'7. 

La.—Lynch v. Fisher, App., 34 So.2d 
‘513—^Williams v. Pelican Cream¬ 
ery, App., 30 So.2d 574. 

N.C.—^Hinnant v. Atlantic Coast Line 
R. Co., 163 S.E. 555, 202 N.C. 489. 

Or.—^Kukacka v. Rock, -61 P.'2d 297, 
154 Or. 642. 

Pa.—Kline v. Moyer, 191 A. 43. 325 
Pa. 357, 111 A.L.R. 406—^Venorick 
V. Revetta, 33 A.'2d 65‘5, 152 Pa. 
Super. 45‘5. 

S.C.—^Beard v. Cabaniss, 164 S.E. 
441, 166 S.C. 173. 

Va—^Bdgerton v. Norfolk Southern 
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sonably have been foreseen hy the original wrong¬ 
doer as a probable consequence of his negligence*^^ 
or is a normal response to the stimulus of the sit¬ 
uation created thereby. ^ 3 

In accordance with these rules, the operator of 


an automobile who negligently comes into collision 
with another vehicle is liable for the resulting in¬ 
jury if such collision results in a person or property 
not directly involved in the collision being struck 
and injured by either such operator’s vehicle'^^ 
the other vehicle in such case if the operators of 


Bus Corp., 47 S.E.2d 409, 187 Va. 
'642—Hubbard v. Murray, 3 S.E.2d 
397, 173 Va. 448—^Roanoke Railway 
& Electric Co. v. Whitner, 3 S E. 2 d 
169, 173 Va. 253—Wallace v. Jones, 
190 S.E. 82, 168 Va. 38. 

42 C.J. p 888 note 79. 

Elements destroying* visibility; 
smoke 

(1) The presence of smoke, snow, 
tog, mist, blinding* headlights, or 
other similar elements which materi¬ 
ally impair or wholly destroy visi¬ 
bility, are not intervening causes but 
rather conditions that impose on au¬ 
tomobile drivers the duty to assure 
the safety of public by exercise of 
a degree of care commensurate with 
such surrounding circumstances,— 
Anderson v. Robbins Incubator Co., 
8 N.W.2d 446, 143 Neb. 40—Fair- 
man V. Cook, 8 N.W.2d 315. 142 Neb. 
893—Nichols V Havlat, 1 N.W.2d 829, 
140 Neb. 723, opinion set aside on 
other grounds 7 N.W.2d 84, 142 Neb. 
534. 

(•2) Where collision occurred while 
two automobiles were being driven 
through cloud of smoke that had 
drifted over highway, smoke was not 
an efficient intervening cause of acci¬ 
dent, but was a mere condition.—^An¬ 
derson V. Byrd, 275 N.W. 825, 133 
Neb. 483. 

Stealing of automobile 

(1) Stealing of unlocked automo¬ 
bile and its negligent use by thief 
were intervening independent acts 
which owner was not bound to an¬ 
ticipate and guard against, so that 
owner is not liable, on ground of 
negligence in leaving car unlocked, to 
person Injured in collision. 

La.—Castay v. Katz & BesthofC, 
App., 148 So. 76. 

Mass.—Sullivan v. Griffin, 61 N.E.2d 
330, 318 Mass. 359—Slater v. T. C. 
Baker Co.. 158 N.B. 778. 261 Mass. 
424. 

(2) Where driver parked taxicab at 
night in private driveway and taxi¬ 
cab was stolen and collided with 
parked automobile, and driver had no 
warning of presence of thieves in 
vicinity, act of thief broke causal 
connection between driver’s alleged 
negligence and damage to automo¬ 
bile, so that proximate cause of dam¬ 
age was the stealing; hence taxicab 
owner was not liable for damage — 
Curtis V. Jacobson, Me., 54 A. 2d 520. 

Superseding lutervenlug cause held 
shown 

(1) Generally, 


Ill.—Gilbert v. Goralnik, 238 Ill.App. 
199. 

Iowa.—McClure v. Richard, 282 N. 

W. 312, -225 Iowa 949. 

Ky.—^Newton v. Wetherby’s Adm’x, 
153 SW.2d 947, 287 Ky. 400. 

Md —Bloom v. Good Humor Ice 
Cream Co. of Baltimore, 18 A. 2d 
592, 179 Md. 384. 

Minn—Medved v. Doolittle, 19 N.W. 
2d 788, *220 Minn. 352—Kayser v. 
Jungbauer, 14 N.W.2d 337. 217 

Minn. 140. 

N.C.—Warner v. Lazarus, 47 S.E 2d 
496, 229 N.C. 27—Guthrie v. Gock- 
ing, 8 S.E.2d 607, 217 N.C. 476. 

(2) Excessive and unlawful speed. 
—Kitter V. Lenard. !291 N.W. 814. 235 
Wis, 411. 

(3) Accidental and unavoidable de¬ 
flation of tire.—^Byerly v. Thorpe, 26'5 
N.W. 76, 221 Wis. 28. 

Superseding intervening jcause held 
not shown 
(1) Generally. 

U.S.—^Powell Bros. Truck Lines v. 

Piatt, C.CA..Okl.. 92 P.*2d 879. 

Ala.—Claude Jones & Son v. Lair, 17 
So.2d 577, 245 Ala. 441—Ruffin 

Coal & Transfer Co. v. Rich, 108 
So, 596. 214 Ala. 633. 

Ariz.—^Herzberg v. White, 66 P.2d 
253, 49 Ariz. 313. 

Cal.—^Anderson v. Pacific Tank Lines, 
126 P.2d 153, 52 Cal.App.2d 244. 

Ga.—Milam v Vincent, 188 S.E. 577, 
54 Ga.App. 559. 

Ill.—Lotesto V. Baker, 246 Ill.App. 
425. 

Iowa.—Smith v. Fust, 6 N.W.2d 315, 
232 Iowa 1194. 

Md.—^Warner v. Markoe, 189 A. 260, 
171 Md 351. 

Minn—^Walker v. Stecher, 17 NW. 
2d 317, 219 Minn. 152—^Arnold v. 
Northern States Power Co., 297 
N.W. 182, '209 Minn. 651. 

Ohio.—Marchal v. Prankman, App., 
58 N.E.2d 679. 

Pa.—^Walborn v. Epley, 24 A.2d 668, 
148 Pa Super, 417. 

Tenn.—Garis v. Eberling, 71 S.W.2d 
215, 18 Tenn.App. 1. 

Tex—Baker v. Corse, Civ.App., 120 
S,W.2d 81'7, error dismissed—Mag¬ 
nolia Petroleum Co. v. Owen, C.v. 
App., 101 S.W.2d 354, error dis¬ 
missed—^West V. Bruns, Civ.App.. 
294 S.W. 235. 

Va.—Luck V. Rice, 29 S.E.2d 238, 182 
Va. 373. 

Wis.—Brown v. Travelers Indem 
Co., 28 N.W.2d 306, 251 Wis. 188— 
Vande Zande v. Better Farms, 26 
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N.W.2d 541, 250 Wis 191—Butts 

V. Ward. 279 N.W. 6, 227 Wis. 387. 

(2) Blinding headlights of ap¬ 
proaching car.—Horne Motors v. Lat¬ 
imer, Tex Civ.App., 148 S.W.2d 1000. 
error dismissed, judgment correct. 

(3) Speed in excess of thirty miles 
per hour.—Hankins v. Harlan, Tex. 
Civ.App., 114 S.W.*2d 588, error dis¬ 
missed. 

72. Ga.—^Allyn & Bacon Book Pub¬ 
lishers V. Nicholson, 199 S.E. 771, 
58 Ga.App. 729—Milam v. Vincent, 
188 S.E. 577, 54 Ga.App. 559. 

Ind.—Buddenberg v. Morgan, 38 N.E. 

2d 287, 110 Ind App. 609. 

Iowa.—^Blessing v. Welding, 286 N. 

W. 436, 226 Iowa 1178. 

N.J.—^Daniel v. Gielty Trucking Co., 
182 A. 638. 116 N.J.Law 172. 

Pa.—Kovacs v. Ajhar, 196 A. 87-6, 130 
Pa.Super. 149. 

Tex.—^Horne Motors v. Latimer, Civ. 
App., 148 S.W.2d 1000, error dis¬ 
missed, judgment correct. 

Tire blowout which could reason¬ 
ably have been foreseen does not 
constitute a superseding or efficient 
intervening cause. 

Mo.—Crupe v. Spicuzza, App., 86 S. 
W.2d 347. 

S.D.—Grant v. Matson, 3 N.W.2d 118, 
68 S.D. 40’2. 

Theft of automobile left unattend¬ 
ed with engine running could not 
reasonably be anticipated—Castay v. 
Katz & Besthoff, La.App., 148 So- 
76. 

Other acts uot reasonably anticipated 
Cal—McMillan v. Thompson, 35 P.2d 
419, 140 Cal.App. 437. 

73. Wis.—^Brown v. Travelers Indem. 
Co.. 28 NW.2d 306. 251 Wis. 188— 
Hatch V. Small, 23 N.W.2d 460, 249 
Wis. 183, 166 A.L.R. 746. 

74. Pa.—Johnson v. Bickerton, 83 
Pa.Super. 270. 

S.D—Chiles V. Rohl, 201 N.W. 154, 
47 S.D. 580. 

75. Ky.— Corpus Juris cited in Field 
V. Collins, 98 S.W.2d 45, 46. 266 
Ky. 67. 

42 C.J. p 8S9 note 81. 

Dri-viug car against person 
Truck owner, negligently colliding 
with another automobile and driving 
it against person, is liable for in¬ 
juries.—^Welsch V. Standard Oil Co. 
3 La.App. 734. 

Causing car to run into wall 
La.—^Kelly & Son v. Yellow Cab Co., 
6 La.App, 69. 
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both vehicles were negligent both are liable, re¬ 
gardless of which actually struck the person or 
property injured.76 So also, if a motorist negli¬ 
gently places a pedestrian in a position of danger 
and his negligence is the proximate cause of the 
pedestrian’s being struck by another automobile, the 
motorist is liable and where the driver of one 
automobile, through his negligence, forces another 
automobile off its course, as a result of which it 
strikes and injures a person or property, the negli¬ 
gence of the first driver is the proximate cause of 
the injury and he is liable therefor.*^8 jf person 
who is negligently struck by an automobile is thrown 
against another person, who is thereby injured, the 
operator of the automobile is liable to the latter per¬ 
son, although the automobile did not strike him.'^9 

§ 256. - Unavoidable Accident 

An injury caused by a motor vehicie without negli¬ 
gence on the part of the owner or operator is an unavoid¬ 
able accident for which neither is liable; but an operator 


negligently producing a dangerous situation cannot avoid 
liability on the ground that thereafter the accident was 
unavoidable. 

An owner or operator of a motor vehicle is not 
an insurer against injuries being caused by its op- 
eration^o but is liable only for negligence, as dis¬ 
cussed supra § 250, and therefore an injury caused 
by the motor vehicle without any negligence or 
wrong on the part of, or attributable to, the owner 
or operator is regarded as an unavoidable accident, 
and neither the owner nor the operator is liable 
therefor the sole proximate cause of an automo¬ 
bile collision does not necessarily have to be a neg¬ 
ligent act.®2 If the driver himself was not negli¬ 
gent, but the negligence of a third person created 
the situation from which the injury resulted, the 
driver is not liable.^S If, however, the operator of 
an automobile, through his negligence, has produced 
a situation of danger, he cannot avoid liability for 
the resulting accident on the ground that after the 
situation had arisen the accident was unavoidable,^^ 


76. Cal.—Schillingr v. Hayes, 20‘2 P. 
680. 55 Cal.App. 1. 

Joint and several liability generally 
see infra § 427. 

77. Va.—Holland v. Edelblute, 20 S 
E.2d 506, 179 Va. 685. 

78. La.—Queen v. Manheim, 120 So 

486, 9 La.App. 312—^Vincent v 

Teche Transfer Co., 8 La.App, 323. 

Miss.—Evans Motor Freight Lines v. 

Fleming, 185 So. 821, 184 Miss. 808 
42 C.J. p 889 note 83. 

"The original wrong persisted 
■down to the moment of the force 
which produced the damage,"—Hut- 
ohms V. Emery, 183 A. 754, 756, 134 
Me. 205. 

79. Pa.—^Frankel v. Norris, 97 A. 
104, 252 Pa. 14, L.R.A.1917B 272. 

50. Mass.—Sullivan v. Griffin, 61 N. 
E.2d 330. 318 Mass. 359. 

Tex.—Texarkana Electric Co. v. 

Putch, Civ.App., 53 S.W.2d 87. 
W.Va.— Corpus Juris quoted in Clise 

V. Prunty, 163 S.E. 864, 866, 112 

W. Va. 181. 

42 C.J. p 889 note 86. 

Driver becoming unconscious see su¬ 
pra § 264. 

Driver not insurer of safety of: 
Animals see infra § 407. 

Children see infra § 396. 
Tedestriaus 

Automobile driver is not insurer of 
pedestrians’ limbs and lives.—Rubio 
V. Armour & Co., 116 So. 40, 94 Fla. 
7161. 

51. Cal.—^Zaferis v. Bradley, 82 P.2d 
70, 28 Cal.App.2d 188. 

Fla.—^Rubio v. Armour & Co., 116 So. 
40. 94 Fla. 761. 

ind.—^Detwiler v. Culver Military 
Academy, 168 N.E. 246, 91 Ind.App. 
3'55. 


Iowa.—Klink v. Bany. 224 N.W. 540. 

207 Iowa 1241, 65 A.L.R. 187. 

Ky.—Tate v. Collins, 98 S.W.2d 938, 
266 Ky. 322. 

La—^Holmes v. Lindsey, App., 15 So, 
2d 89—McMorris, for Use of Mc- 
Morris, v. Graham, App., 176 So. 
630. 

Mich—Hickey v. Smith, *268 N.W. 
833, 277 Mich. 123. 

Neb.—Meyers v. Neeld, 289 N.W. 797, 
137 Neb. 428. 

N.J.—Ganno v. Walker, 147 A. 779, 7 
N.J.Misc. 903. 

N.C.—Swainey v. Great Atlantic & 
Pacific Tea Co., 16'2 S.E. 657, 202 N. 
C. 272. 

Tenn.—Baskin & Cole v. Whitson, 8 
Tenn.App. 578. 

Tex.—^Karger v. Rio Grande Valley 
Citrus Exchange, Civ.App., 179 S. 
W.2d 816, error refused. 

W.Va.—Corpus Juris quoted in Clise 

V. Prunty, 163 S.E. 864, 8 i 66 , 112 

W. Va. 181. 

Wis—Byerly v. Thorpe, 265 N.W. 76, 
■221 Wis. 28. 

42 C.J. p 889 note 88 . 

^'XTuavoldable accident” defined 

(1) With respect to automobile ac¬ 
cidents, an unavoidable accident is 
one which is not occasioned in any 
degree, either directly or remotely, 
by the want of such care or pru¬ 
dence as the law holds every man 
bound to exercise, and if the acci¬ 
dent complained of could have been 
prevented by either party by the use 
of means suggested by common pru¬ 
dence, it is not unavoidable.—Toung- 
er Bros. v. Power, Tex.Civ.App., 118 
SW.2d 954, error dismissed—^Vincent 
V, Johnson, Tex.Civ.App., 117 S.W.2d 
135, error dismissed. 

( 2 ) "Unavoidable accident" is sy¬ 
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nonymous with “inevitable accident," 
as used in automobile collision cases, 
and means an unforeseen and unex¬ 
pected event occurring externally to 
person affected by it, and of which 
his own agency is riot the proximate 
cause.—^Hunt v. Whitlock's Adm’r, 82 
S.W.2d 364. 259 Ky. 286. 

(3) For unavoidable accident, free¬ 
dom of all parties from negligence is 
required.—^Houston Oxygen Co. v. 
Davis, Tex.Civ.App., 145 S-W 2d 300, 
reversed on other grounds 161 S.W.2d 
474, 139 Tex. 1, 140 A.L.R. 868 . 

Sticking of steexiug wheel so that 
it cannot be turned was held un¬ 
avoidable.—Doggett V. Lacey, 9 P.2d 
257, 121 CaLApp. 395. 

Door closed ou finger 

Mo.—Yawitz V. Novak, 286 S.W. 66 . 

Puncture of tire 

La.—^Lasseigne v. Kent, App., 142 So 
867. 

Neb—Kelly v. Gagnon, 236 N.W. 160, 
121 Neb, 113. 

Unavoidable accident held not In 
issue 

Tex.—^Hicks v. Frost, Civ.App., 195 
S.W.2d 1606, refused no reversible 
error—Stovall v. Whatley, Civ. 
App., 183 S.W.2d 672. 

Collision held not unavoidable acci¬ 
dent 

Tex.—Younger Bros. v. Power, Civ. 
App., 118 S.W.2d 954, error dis¬ 
missed. 

82. Tex.—^Karger v. Rio Grande 
Valley Citrus Exchange, Civ.App., 
179 SW.2d 816, error refused. 

83. Mich.—Wiggins v. Ford Motor 
Co., 189 N.W. 849, 220 Mich. 269. 

42 C.J. P 890 note 89, 

84. La.—Sharp y, Kahn, App., 143 
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or that he did all he could, all that could be 
expected of him,86 to avoid it; nor is a collision 
unavoidable, so as to relieve a motorist of liability, 
if he was guilty of negligence proximately contrib¬ 
uting to the collision.87 

§ 257. Acts in Emergencies 

a. In general 

b. What constitutes emergency 

c. Emergency created or contributed to 

by motorist 

a. In G-eneral 

A motorist confronted by a sudden emergency not 
caused by him is not held to the same accuracy of Judg¬ 


ment or degree of care as In ordinary circumstances. He 
is not necessarily negligent because he makes a mistake 
of judgment or fails to adopt the best or wisest course 
for averting injury, and is not liable for injury if he 
exercises reasonable care or prudence, considering the 
circumstances. 

Where the operator of a motor vehicle is by a 
sudden emergency, not caused in whole or in part 
by him, placed in a position of imminent peril to 
himself or to another, without sufficient time in 
which to determine with certainty the best course 
to pursue, he is not held to the same coolness, ac¬ 
curacy of judgment, or degree of care as is required 
of him under ordinary circumstances, or of one hav¬ 
ing ample opportunity for the full exercise of judg- 
ment,86 and is not liable for injuries caused by his 


So. <514—^Regrgrie v. Karre, 139 So. 
1532, 19 La-App. 477, followed in 
139 So. 536, 19 L.a.App. 476, Karre 
V. Karre, 139 So. 536, 19 La-App. 
4'76 and Zwan v. Karre, 139 So. 
'536, 19 La.App. 475—Southall v. 
Smith, 92 So. 40'2. 151 La. 969, 27 
A.L.R. 1194—Dill v. Colley, 3 La. 
App. 305. 

N.C.—Gillia V. Transit Corporation of 
Norfolk, 137 S.E 153, 193 N.C. 346. 
Or.—Murphy v. Read, 72 P.2d 935. 

157 Or. 487. 

42 C.J. p 890 note 90. 

Excessive speed 

(1) Neg-ligence In running an au¬ 
tomobile at an excessive or unrea¬ 
sonable rate of speed may bar the 
defense of an unavoidable accident. 
Md.—^Henkelman v. Metropolitan 

Life Ins Co., 26 A.2d 418, 180 Md. 
591. 

Tenn.—Baskin & Cole v<. Whitson, 8 
Tenn.App. 578. 

Tex.—^Horne Motors v. Latimer, Civ, 
App., 148 S.W.2d 1000, error dis¬ 
missed, judgment correct. 

( 2 ) Speed as proximate or con¬ 
tributing cause of injury see infra 
§ 299. 

Skidding 

Where skidding of automobile re¬ 
sults from motorist's negligence, 
doctrine of unavoidable accident may 
not be invoked to exempt liability for 
consequences. 

Ky.—^Hunt v. Whitlock's Adm'r, 82 S. 

W.2d 364, 259 Ky. 286. 

Wyo.—Wallis v. Nauman, 157 P.2d 
285. 61 Wyo. 231. 

85. Conn.—^Washburn v. La May, 
116-5 A. 791, 116 Conn. 676. 

86. Conn.—^Boileau v. Williams, 185 
A. 429, 121 Conn. 432. 

87. Cal.—^Hert v. Firestone Tire & 
Rubber Co. of California, 41 P.' 2 d 
369, 4 Cal.App.2d 698. 

“Sudden appearance” defense, un¬ 
der which car owner is not liable for 
death of one appearing from place 
of obscurity in path of car so sud¬ 
denly that accident cannot be avoid¬ 


ed, may be relied on even though 
defendant is guilty of some negli¬ 
gence, where such negligence is not 
the cause of the injury.—Metts’ 
Adm’r V. Louisville Gas & Electric 
Co., 1 S.W.2d 985, 222 Ky. 551. 

88 . U.S.—Car & General Ins. Cor¬ 
poration V. Keal Driveway Co., C. 
C.A.Fla., 132 P.2d 834, certiorari 
denied Keal Driveway Co. v. Car & 
General Ins. Corp., 163 S.Cl. 1330, 
319 U.S. 766, 87 L.Ed. 1716—Corpus 
Juris cited In Woody v. Utah Pow¬ 
er & Light Co., C.C.A.Utah, 64 F. 2 d 
220 , 222 . 

Ala.—Byars v. Hollimon, 153 So. 748, 
228 Ala. 494 

Ark.—Corpus Juris quoted in Coca- 
Cola Bottling Co. V. Dowd, 76 S.W. 
'2d 87, 89. 189 Ark. 986. 

Cal.—Burton v. Los Angeles Ry. 
■Corp., 180 P.2d 367, 79 Cal.App.2d 
605—^Vedder v. Bireley, 267 P. 724, 
92 Cal.App. 5-2. 

D.C.—Gatton v. Coiling, 138 F.2d 425, 
78 U.S.APP.D.C. 170. 

Ga.—Whitfield v. Wheeler, App., 47 
S.E.2d 658—^Morrow v. Southeast¬ 
ern Stages, 22 S.E.2d 336, 68 Ga. 
App. 142—Cone v. Davis, 17 S.E 2d 
849, 66 Ga,App. 229. 

Ill.—Ready v. Rhodes, 61 NE 2d 584, 
326 Ill.App. 49. 

Iowa.—Carstensen v. Thomsen, 245 
N.W. 734, 215 Iowa 427. 

Ky.—Edmiston v. Robinson, 168 S.W. 
'2d 740, 293 Ky. 273—Pennington’s 
Adm’r v. Pure Milk Co., 130 S.W.2d 
24, 279 Ky. 235. 

La.—Joyner v. Williams, App., 3'5 
So.2d 812—Storey v. Parker, App., 
13 So' 2 d 88 —Phillips v. Henderson, 
App., 200 So. 192—^Logrand v. Du¬ 
gan, App., 196 So. 664—^Rogers v. 
F. Strauss & Son, App., 194 So. 136 
—^Litton V. Richardson, App., 188 
So. 439, followed in 188 So. 442. 
Rabensteiner v. .®tna Casualty & 
Surety Co., App., 181 So. 593— 
Aultman v. Union City Transfer 
Co., App., 172 So. 4-55—Jacob v. 
Edwards, App., 171 So. 16'5—Jimes 
V. Fidelity & Casualty Co. of New 
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York, App., 163 So. 421—^Rosen v. 
Lloveras, App., 148 So. 734—Pigott 
V. Bates. App., 143 So. 535—^Daigle 
V. Cobb, 138 So. '213, 18 La.App. 
212 —Independent Oil Refining Co. 
V. Lueders, 134 So. 418, 17 La App. 
154—Hunt V. Jones, 130 So. 138, 14 
La.App. 5‘20—Buckner v. Powers, 
125 So. 744, 12 La.App. 630. 

Md.— Corpus juris cited in Burhans 
V. Burhans, 150 A. 796, 797, 159 
Md. 370. 

Miss.— Corpus Juris quoted In Vann 
v. Tankersly, 145 So. 642, 644, 164 
Miss. 748. 

Mo.—'Corpus Juris cited in Spoene- 
man v. Uhri, 60 S.W.2d 9, 11, 332 
Mo. 821—Crupe v. Spicuzza, App., 
86 S.W.2d 347. 

Neb.—^Moses v. Mitchell, 298 N.W. 
338, 139 Neb. 606—Belik v. War-* 
sockl, 253 N.W. >689, 126 Neb. 

560. 

N.M,— Corpus Juris quoted in Seele v. 
Purcell, 113 P.'2d 320, 322, 45 N.M. 
176—Crocker v. Johnston, 95 P.2d 
'214. 43 N.M. 469. 

N.C.—Ingle v. Cassady, 181 S E. 562, 
208 N.C. 497—^Pridgen v. Holeman 
Produce Co., 155 S.E. 247, 199 N.C. 
560. 

Or. —^Frangos v. Edmunds, 173 P.'2d 
596. 179 Or. 577—Davis v. Under- 
dahl, 13 P.2d 362, 140 Or. 242— 
Hansen v. Bedell Co.. 285 P. 823, 
13'2 Or. 332— Corpus Juris cited in 
Goebel v. Vaught, 269 P. 491, 492, 
126 Or. 332. 

Pa.—^Anderson v. Perta., 10 A.2d 898, 
138 Pa.Super. 321. 

Va.—Jones v. Hanbury, 164 S.E. 645, 
158 Va. 842. 

Wash.—^Mahoney v. Canafax, 162 P. 
2 d 903, 23 Wash. 2 d 869^0rpns 
Juris cited in RufiE v. Fruit Deliv¬ 
ery Co., 157 P.'2d 730; 737, 22 Wash. 
'2d 708—Miller v. Stevens, 128 P.2d 
494, 14 Wash.2d 489—Winston v. 
Bacon. Ill P.2d 764, 8 Wash. 2 d 
216—^American Products Co. v. 
Villwock, 109 P.2d 570, 7 Wash.2d 
!246, 132 A.LR. 1010—Fairchild v. 
Dean, 86 P.2d 271. 198 Wash. 1— 
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vehicle if an accident occurs,** provided he exer- sidering the stress of the circumstances, to avoid an 
cises ordinary or reasonable care or prudence, con- ) accident,®® and, according to the decisions on 


Ritter V. Johnson, 300 P. 518, 163 
Wash. 153. 79 A.L.R. 1270. 

W.Va.—Schade v. Smith, 188 S.E. 114, 
117 W.Va. 703. 

42 C.J. P 890 note 93. 

Acts in emergencies: 

As: 

Contributory negligence see in¬ 
fra § 460. 

Neffligence generally see the C. 
J.S. title Negligence § 17, also 
45 C.J. p 710 note 54-p 713 
note 82. 

At crossings or intersections see 
Infra § 368. 

Emergency as to standing or parked 
vehicles see infra §§ 329-332. 
Negligence creating emergency as 
proximate cause see supra § 252. 
Sudden emergency necessitating sud¬ 
den stop see infra § 301. 

Turning to left side of road in emer¬ 
gency see infra § 282. 

Time re<iiured Ixu applying brakes 
considered 

Mich.—Morton v. Peterman, 289 N.W, 
208, 291 Mich. 442. 

lyCathematical computation as to neg. 
ligence 

Negligence in automobile collision 
cannot m all circumstances be predi¬ 
cated on strict mathematical compu¬ 
tation of time, distance, and rate of 
speed, since in case the unexpected 
occurs, time must be allowed driver, 
put in peril without his fault, to 
appreciate danger and form judg¬ 
ment of how he will meet it.—Tor- 
bert V. Smith's Estate, 229 N.W. 406, 
2*50 Mich. €2. 

89. Ark. —Corpus Juris quoted in 

Coca Cola Bottling Co. v. Dowd, 7'6 
S,W.2d 87. 89. 189 Ark. 986. 

Ga.—Cone v. Davis, 17 S.E.2d 849, 66 
Ga.App. 229. 

La.—Phillips v. Henderson, App., 200 
So 192. 

Me.—Rossier v. Merrill, 28 A.2d 142, 
13D Me. 174. 

Miss.— Corpus Juris quoted in Vann 
v. Tankersley, 145 So. 642, 644, 164 
Miss. 748. 

N.M.— Corpus Juris quoted in Seale 
v. Purcell, 113 P.2d 320, 322. 45 N. 
M. 176. 

N.C.—Ingle v. Cassady, 181 S.E. 562, 
208 N.C. 497. 

Wis.—Frankland v. De Broux, 28 N. 

W.2d 2-56, 251 Wis. 210. 

42 C.J. p 890 note 94. 

Collision with car rather than pe¬ 
destrian 

If driver was not otherwise negli¬ 
gent in emergency, negligence could 
not be predicated on fact that he 
chose to run into approaching auto¬ 
mobile rather than pedestrian, where 
collision with one or other was un¬ 
avoidable—Riceland Petroleum Co. v. 
Moore, 12 S.W.2d 415, 178 Ark. 599. 
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90. U.S.—'Car & General Ins. Corpo¬ 
ration V. Keal Driveway Co., C.O.A. 
Fla., 132 F.2d 834, certiorari denied 
Keal Driveway Co. v. Car & Gen¬ 
eral Ins. Corp., 63 S.Ct. 1330, 319 

U. S. 766, 87 L.Ed. 1716—Whicher 

V. Phinney, C.C.A.N.H., 124 P.2d 
929—Corpus Juris cited in Brine- 
gar V. Green. C.C.A.Iowa. 117 P.2d 
316, 320—Palmer v. Moren, D.C.Pa., 
44 F.Supp. 704. 

Ark.—Corpus Juris quoted in Coca 
Cola Bottling Co. v. Dowd, 7i6 
S.W.2d 87. 89. 189 Ark. 986. 

Cal.—Miller v. Southern California 
Telephone Co., 14 P.2d 519, 216 Cal. 
391—McPhee v. Lavin, 191 P. 23, 
183 Cal. 264—Anderson v. Dahl, 8 
P.2d 883, 121 Cal.App. 198—^Dewees 
V. Kuntz, 289 P. 912, 106 Cal.App. 
665—^Vedder v. Bireley, 26'7 P. 724, 
92 Cal.App. 52. 

D.C.—Gatton v. Cullms, 138 F.2d 425, 
78 US.App.D.C. 170. 

Ga.—^Whitfield v. Wheeler, App., 47 
S.E.2d 658—Cone v. Davis, 17 SE. 
2d 849, 66 Ga.App. 229. 

Ill.—Roady v. Rhodes, 61 N.E.2d SS4, 
326 Ill. App. 49—Rzeszewski v. 
Barth. 58 N.E.2d 269. 324 Ill.App. 
345—Hicks v. Swift & Co., 1 N.E.2d 
918, 286 Ill App. 1. 

Iowa.—Luppes v. Harrison, 32 N.W. 
2d 809—Bab endure v. Baker, 2'53 
N.W. 834, 218 Iowa 31—Carstensen 
• v. Thomsen, 245 N.W. 734, 215 Iowa 
427. 

Ky.—^Edmiston v. Robinson, 168 S.W. 

2d 740, 293 Ky. 273. 

La—^Meaux v. Gulf Ins. Co., App., 
182 So. 158, followed in 182 So. Ii64, 
two cases—Rabensteiner v. .^tna 
Casualty & Surety Co., App., 181 
So. 593—Gaubert v. Ed. E. Hebert 
Co., App., 174 So. 716—Aultman v. 
Union City Transfer Co., App., 172 
So, 455—Lake v. Employers' Lia¬ 
bility Assur. Corporation, App.. 152 
So. 600—Stromer v. Dupont, App., 
150 So. 32—Stout V. Nehi Bottling 
Co., App.. 146 So. 720—Austin v. 
Sumrall, 141 So. 772, 19 La.App. 
868—Daigle v. Cobb, 138 So. 213, 18 
La.App. 212—^Hunt v. Jones, 130 
So. 138, 14 La.App. 520—Martin v. 
Cazedessus, 130 So. 129, 15 La.App. 
100—Buckner v. Powers, 125 So. 
744, 12 La.App. 630. 

Md.—Corpus Juris cited in Burhans 
v. Burhans, 150 A. 795, 797, 159 
Md. 370. 

Mich.—Loucks v. Fox, 246 N.W. 141, 
261 Mich. 338. 

Minn.—Travis v. Collett, 17 N.W.2d 
68, 218 Minn. 592—^Wedel v. John¬ 
son, 264 N.W, 689, 196 Minn. 170— 
Sathrum v. Lee, 230 N.W. 580, 180 
Minn. 163. 

Miss.—Corpus Juris quoted In Vann 
v. Tankersly, 14*5 So. 642, 644, 1’64 
Miss. 748. 


Mo.—Crupe v. Spicuzza, App., 86 S. 

W.2d 347. 

Mont.—Burns v. Eminger, 276 P. 437, 
84 Mont. 397. 

Neb.—Moses v. Mitchell, 298 N.W. 
338, 139 Neb. 606—Belik v. War- 
socki, 253 N.W. 689, 126 Neb. 5 60. 
N.J.—Dobrow v. Hertz, 15 A.2d 749, 
125 N.J.Law 347. 

N.M.—Corpus Juris quoted in Seele 

V. Purcell, 113 P.2d 320, 322. 45 
N.M. 176. 

N-Y.—Duffield v. New York City Om¬ 
nibus Corporation, 20 N.Y.S.2d 267, 
259 App.Div. 647. 

N.C.—Bullock V. Williams, 193 S.E. 
170, 212 N.C. 113—Ingle v. Cassa¬ 
dy. 181 S.E. 562, 208 N C. 497— 
Pridgen v. Holeman Produce Co., 
•155 S.E. 247, 199 N.C. 560. 

Ohio.—Curtis v. Hubbel, 182 N.E. 589, 
42 Ohio App. 520. 

Or.—Frangos v. Edmunds, 173 P.2d 
■59'6, 179 Or. 577—Hamilton v. 

Finch, 109 P.2d 852. 166 Or. 156, re¬ 
hearing denied 111 P.2d 81, 166 
Or. Ifa6. 

Pa.—Anderson v. Perta, 3 0 A.2d 898, 
138 Pa.Super. 321—Williamson v. 
De Drain Sand Co, 94 Pa Super- 
437—Parsons v. Motor Freight Ex¬ 
press, Com.Pl., 35 Berks Co. 245. 
S.C.—Porter v. Cook, 13 S.E.2d 486, 
196 S.C. 433. 

S.D.—Stacey v. Potzloff, 295 N.W. 
287, 67 S.D. 503—Zeller v. Pokov- 
sky, 278 N.W. 174, 66 S D. 71. 

Tenn.—Fergason v. Crawford. 148 S. 

W. 2d 45, 24 Tenn.App. 646—^Nohsey 
& Schwab V. Slover, 14 Tenn.App. 
42 — Cullom V. Glasgow, 3 Tenn. 
App. 443. 

Tex—Sam v. Sullivan, Civ.App., 189 
S.W.2d 69, refused for want of 
merit—^Hooks v. Orton, Civ.App., 
30 S.W.2d 681. 

Utah.—Morrison v. Perry, 122 P.Bd 
191, 104 Utah 139, reheard 140 P.2d 
772, 104 Utah I'ol. 

Va.—Southern Passenger Motor 
Lines v. Burks, 46 S.E 2d 26, 187 
Va. 110—Garrison v. Burns, 16 S E. 
2d 306, 178 Va. 1—Otey v. Bless¬ 
ing, 197 S.E. 409, 170 Va. 542— 
Jones v. Hanbury, 164 S.E. 645, 
158 Va. 842. 

Wash.—Kelly v. Kittitas County, 187 
P.2d 297, 29 Wash.2d 383—Ma¬ 

honey v. Canafax, 162 P.2d 903, 23 
Wash.2d 869—Corpus Juris cited la 
Ruff V. Fruit Delivery Co., 157 P. 
2d 730, 737, 22 Wash.2d 708— 

American Products Co. v. Villwock, 
109 P.2d 570, 7 Wash.2d 246, 132 
A.L.R. 1010—Barcott v. Standing, 
1 P.2d 213, 163 Wash. 357. 

W.Va.—^Lawson v. Dye, 14'5 S.E. 817, 
106 W.Va 494, 63 A.L.R. 271. 

42 C.J. p 891 note 97. 

Driver’s use of his best Judgment 
in an emergency does not excuse 
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the question, acts in a way not obviously faulty®^ 
or which cannot reasonably be found improper or 
imprudent,®2 and even though a course of action 
other than that which he pursues might have been 
better, safer, or more judicious.®® He is not nec¬ 
essarily negligent because he makes a mistake or 
error of judgment,®^ or pursues a course which de¬ 


liberate judgment or mature reflection might prove 
to be wrong,®^ or omits some precautions,®® or 
makes a bad or unwise choice or maneuver,®^ or 
merely because he fails to adopt the best or most 
effective means, or the wisest or safest course, for 
averting injury,®® unless the choice involves haz¬ 
ards which no ordinarily prudent person would 


him; he must act as a reasonably 
prudent person would act under simi¬ 
lar circumstances.—an Fleet v. 
Heyler, 125 P.2d 586, SI CaI.App.2d 
'719. 

Specific reg.Tiixein6n.t of statute 
However, where a statute pre¬ 
scribes what shall be done in a par¬ 
ticular emergency, a driver is not ex¬ 
cused by showing that he did or at- 
teumpted to do what any reasonably 
prudent person would have done un¬ 
der the same or similar circum¬ 
stances.—Bush V. Harvey Transfer 
Co., 67 N.E.2d 851. 14i6 Ohio St. 657. 
IVCeeting' car iu apparent distress 
The rule of prudent man is ap¬ 
plicable in determining responsibili¬ 
ty of motor vehicle driver meeting 
automobile in apparent distress.— 
Hoke V. Atlantic Greyhound Corp., 
42 S.E.2d 593, 227 N.C. 412. 

Taking wheel from driver 
Tex.—Hooks v. Orton, Civ.App., 30 
S.W.2d 681. 

Va.—Jones v. Hanbury, 164 S.B. 545, 
1'58 Va. 842. 

Ordinary care held exercised; ho 
negligence shown 

(1) Generally. 

La.—^Aden v. Allen, App., 3 So.2d 906 
—^Rosen v. Lloveras, App., 148 So. 
734—Madison v. Berry, App., 145 
So. 694—^Deichmann v. Gerard, 
App., 145 So. 30—^Kennedy v. Op- 
denweyer, 121 So. 636, 11 La.App. 
532, rehearing denied 123 So. 906, 
11 La.App. 532. 

Mich.—Kalso v. Wilson, 1233 H.W. 

401, 252 Mich 620. 

N.H.—^Martin v. Hodsdon, 35 A.2d 

402, 93 N.H. 66—Morin v. Morin, 
195 A. ‘665, 89 N.H 206. 

N.Y.—Smith v. Levison, 226 N.T.S. 

311, 222 AppDiv. 310. 

Wash.—^Kelly v. Kittitas County, 187 
P.2d 297, 129 Wash.2d 383—Young 
V. Hofferber, 31 P.2d 95, 177 Wash. 
234. 

Wis.—Hoehne v. Mittelstadt, 31 N.W. 
2d 150, 252 Wis. 170—Olson v. 
Hermansen, 220 N.W. 203, 196 Wis. 
1614, 61 A.L.R. 1243. 

(2) Fact that motorist’s foot slips 
from brake in trying to apply it in 
emergency is no proof of negligence. 
—Strauch v. Bieloh, 60 P.2d 582, 16 
CaLApp,2d 278. 

Negligence held shown 
La.—Scarborough v. St. Paul Mer¬ 
cury Indemnity Co., App, 11 So.2d 
62—Jackson v. Cook, App., 176 So. 


I 622, reversed on other grounds 181 
I So. 195, 189 La. S60. 

91. La.—^Vallery v. Teche Lines, 
App.. 166 So. 646. 

92. N.H.—^Hersey v. Fritz, 22 A.2d 
770, 91 N.H. 484. 

93. U.S.—^Liggett & Myers Tobacco 
Co. v. De Parcq, C-C.A.Minn., 66 
F.2d 678—Greyhound Lines v. Nol- 
ler, C.C.A.I11., 36 F.2d 443. 

Ark.—Corpus Juris quoted in Coca 
Cola Bottling Co v. Doud, 76 S.W. 
2d 87, 89, 189 Ark 98i6. 

D.C.—Gatton v. Collins. 138 F.2d 
42‘5, 78 U.S.APP.D.C. 170. 

La.—Upton v. Bell Cabs, App., 154 
So. 359—^Landry v. McNeil Hunter 
Motor Co., 122 So. 293. 11 La.App. 
380. 

Md.—Corpus Juris cited In Burhans 
V. Burhans, 150 A. 795, 797, loO 
Md. 370. 

Mich.—Paton v. Stealy, 261 N.W. 131, 
272 Mich. 57—^Lou-cks v. Pox, '246 
N.W. 141, 261 Mich 338—Walker 
V. Rebeuhr, 237 N.W. 389, 255 
Mich. 204. 

Miss.—Corpus Juris quoted In Vann 
V. Tankersley, 145 So. 642, 644, 
164 Miss. 748. 

N.M.—Corpus Juris quoted in Seele 
V. Purcell, 113 P.2d 320, 322, 4'5 
N.M. 176. 

Pa.—Mulheim v. Brown, 185 A. 304, 
322 Pa 171. 

Va.—Stallard v. Atlantic Greyhound 
Lines, 192 S.E 800, 169 Va. 223. 

42 C.J. p 891 note 96. 

Stopping 

Fact that driver confronted with 
emergency might have averted ac¬ 
cident by stopping does not neces¬ 
sarily require conclusion that adop¬ 
tion of another course is negligence. 
—Mitchell V. Ernesto, La.App., 153 
So. '66. 

94. Conn,—Hole v. Lublin, 153 A. 
856, 112 Conn. 603. 

La.—Glen Falls Ins. Co. v. Copeland, 
App., 28 So ‘2d 145—^Phillips v. Hen¬ 
derson, App., 200 So. 192—^Rogers 
V. F Strauss & Son, App., 194 So. 
136—Jacob V. Edwards, App., 171 
So, 1165—Jimes v. Fidelity Co. Cas¬ 
ualty Co. of New York, App., 163 
So. 421—^Burnett v. Cockrill, App., 
■14'5 So, 398—'Simpson v. Hyde, App., 
144 So. 793, annulled on other 
grounds 147 So. 759—^Hunt v. 
Jones, 130 So. 138, 14 La.App. 520— 
Buckner v. Powers, 125 So. 744, 12 
La.App. 630. 

Neb.—Moses v. Jditchell, 298 N.W. 
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338, 139 Neb. .606—Belik v. War- 
socki, 253 N.W. 689, 126 Neb. 530 
Or.—Frangos v. Edmunds, 173 P.2d 
596, 179 Or. 677. 

Pa.—^Volz V. Dresser, 28 A.2d 493, 
150 Pa.Super. 371—^Korenkiewicz v. 
York Motor Express Co., 10 A.2d 
864, 138 Pa.Super. 210. 

Va.—Garrison v. Burns, 16 S E.2d 
306, 178 Va. 1—Jones v. Hanbury, 
■164 S.E. 54'5, 158 Va. 842. 

Honest mistake of judgment 

U. S.—Palmer v. Moren, D.C.Pa., 44 
F.Supp, 704. 

N J.—^Dobrow v. Hertz, 15 A.2d 749, 
125 N.J Law 347—Courtney v. Gar¬ 
den State Lines.^ 199 A. 38, 120 N. 
J.Law 294. 

rollowlng wrong course 

Ky.—^Edmiston v. Robinson, 168 S.W. 

2d 740, 293 Ky. 273. 

Action after tire blowout 
A motorist is not chargeable with 
negligence because of error of judg¬ 
ment in his immediate action after 
tire blowout.—^Welons v. Wiley, 166 
P.2d 852, 24 Wash 2d 543—Eubanks 

V. Kielsmeier, 18 P.2d 48, 171 Wash. 
484. 

95. Neb.—^INIoses v. Mitchell, 298 N. 
W. 338, 139 Neb. 606—Oakes v. 
Gregory, 275 N.W. 607, 133 Neb. 
407—Belik v. Warsocki, 253 N.W. 
689, 126 Neb. 560. 

96. Cal.—Burton v. Los Angeles Ry. 
Corp., 180 P.2d 367, 79 Cal.App.2d 
605. 

Protective action impossible 

Where it is impossible to take 
reasonable, protective action, a driv¬ 
er's failure to anticipate the sudden, 
faulty movement of another car and 
to take precautions is not negligence. 
—Martin v. Hodsdon, 35 A.2d 402, 93 
N.H. 66. 

97. Cal.—^Burton v. Los Angeles Ry. 
Corp., 180 P.2d 367, 79 Cal.App.2d 
60*5. 

La—^Aden v. Allen, App., 3 So.2d 
905—Clark v. De Beer, App., 188 
So. 517—Litton v. Richardson, 
App., 188 So. 439, followed in 188 
So. 442—^Penton v. Fisher, App., 
15'5 So. 35, followed in Entrevia v. 
Fisher, 155 So. 41 and Nettles v. 
Fisher, 155 So. 41. 

N.C.—Bullock V. Williams, 193 S.E. 
170, 212 N.C. 113. 

98. Cal.—MePhee v. Lavin, 191 P- 
23. 183 Cal. 2'64. 

Ga.—Cone v. Davis, 17 S.E.2d 849, 
66 Ga.App. 229. 
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have incurred under similar circumstances;^9 and 
he is not required to exercise the highest degree of 
care^ or skill.2 There is no absolute duty requiring 
a driver confronted with a sudden emergency to 
stop immediately, if some other course appears 

safer.3 

The sudden emergency doctrine is not an excep¬ 
tion to the general rule requiring due or ordinary 
care in the operation of an automobile,^ but the 
emergency is one of the circumstances to be taken 
into consideration in determining whether the oper- 

Ky.—^Pennington’s Adm’r v. Pure 
Milk Co., 130 S.W.2d 24. 2'79 Ky. 

235—Tate v. Collins, 98 S.W.2d 938. 

'266 Ky. 322—Consolidated Coach 
Corporation v. Hopkins' Adm’r, 37 
,S.W.2d 1, 238 Ky. 136. 

La.—Meaux v. Gulf Ins. Co., App,, 

182 So. 168, followed in 182 So. 

164, two cases—^Aultman v. Union 
City Transfer, App, 172 So. 455— 

Stromer v. Dupont, App, 150 So. 

32—Stout V. Nehi Bottling Co., 

App., 146 So. 720—Burnett v. Cock- 
rill, App., 145 So. 398—Austin v. 

Sumrall, 141 So. 772, 19 La.App. 

868—Demarco v. Gober, 140 So. 64, 

19 La.App. 236—Daigle v. Cobb, 

138 So. 213, 18 LaApp. 212—Hunt 

V. Jones, 130 So. 138, 14 La-App. 

620—Martin v. Cazedessus, 130 So. 

129, 15 LaApp. 100—^Buckner v. 

Powers, 125 So. 744, 12 LaApp 630. 

Minn.—Travis v. Collett, 17 N.W.2d 
68, 218 Minn. 592. 

Mont.—Burns v. Emlnger, 276 P. 437, 

84 Mont. 397. 

N.J.—^Dobrow v. Hart, 15 A.'2d 749, 

12'5 N.J.Law 347—Courtney v. Gar¬ 
den State Lines, 199 A. 38, 120 K. 

J.Law 294. 

N.C.—Ingle V. Cassady, 181 S.E. 562, 

208 N.C. 497. 

Pa.—Parsons v. Motor Freight Ex¬ 
press, 35 Berks Co.L.J. 245—Gold- 
scheiter v. Heilman, 89 Pittsb.Leg. 

J. 89. ' 

S.C.—Porter v. Cook, 13 S.E.2d 486, 

196 SC. 433. 

S.D.—^Zeller v. Pokovsky, 278 N'.'W'. 

174, 66 S..D. 71. 

Tenn.—Stanford v. Holloway, 157 S. 

W. 2d 864, 25 Tenn App. 379—Fer- 
gason V. Crawford, 148 S.W.2d 45, 

24 Tenn.App. 646—Nohsey & 

'Schwab V. Slover, 14 Tenn.App. 42 
—Cullam V. Glasgow, 3 Tenn.App. 

443. 

Tex.—Sam v. Sullivan, Civ.App., 189 
S.W.2d 69, refused for want of 
merit. 

Utah.—Morrison v. Perry, 122 P.2d 
191, 104 Utah 139, reheard 140 P.2d 
772, 104 Utah 1-51. 

Va.—Otey v. Blessing, 197 S.E. 409, 

170 Va. 542. 

Wash.—^Kelly v. Kittitas County, 187 
P.2d 297, 29 Wash.2d 383—Mahoney 
V. Canafax, 162 P.2d 903, 23 Wash. 


ator has exercised reasonable care,® and the doc¬ 
trine cannot be extended so as to justify the driver 
in disregarding the rights of others in the effort 
to save himself,® although he may exercise his 
right to take care of himself and avoid death or 
bodily injury, provided he acts with such care as 
an ordinarily prudent person would exercise.'^ The 
driver’s negligence, with respect to an emergency, 
must be determined by his conduct from the mo¬ 
ment it arose until the moment of its termination 
but his action in an emergency, it has been said, is 

V. Purcell, 113 P.2d 320, 322, 45 N. 

M. 176. 

N.Y.—Cordas v. Peerless Transp. Co, 
27 N.T.S2d 198. 

Ohio.—Satterthwaite v. Morgan, 48 

N. E2d 653. 141 Ohio St. 447. 

Or.—Frangos v. Edmunds, 173 P.2d 

•596, 179 Or. 577. 

Tenn.—Fergason v. Crawford, 148 S. 

W. 2d 45, 24 Tenn.App. 646. 

Tex.—Sam v. Sullivan, Civ.App., 189 

SW.2d 69, refused for want of 
merit. 

Wash.—^Kelly v. Kittitas County, 187 
P.2d 297, 29 Wash.2d 383. 

42 C.J. p 891 note 99. 

Xnactlon on part of an innocent 
driver in Ins proper lane of tiafTic 
when suddenly confronted with an 
automobile on wrong side of road Is 
excused by the emergency rule when 
properly applied.—^Hoehne v. Mittel- 
stadt, 31 N.W.2d 150, 2'52 Wis. 170. 
Action rather than attempt held con¬ 
trolling 

N.T.—McMillan v. Van Epps, 40 N.T. 
.S.2d 162, 179 Misc. 851, reversed 
without opinion 44 N.T.S.2d 104, 
'26'6 App.Div. 903. 

Application of brakes in an effort 
to avoid dangers presented by sud¬ 
den emergency on a wet and slippery 
road or while traveling at high 
speed does not constitute negligence. 
—^Aden v. Allen, La.App., 3 So.2d 
905. 

rallnre to drive off pavement on¬ 
to slopes on sides thereof held not 
negligence.—^Phillips v. Henderson, 
La.App., 200 So. 192. 

6. La.— Corpus Juris <iuoted iu 
Smith V. Tri-State Transit Co. of 
Louisiana, App., 175 So, 83, 85. 
N.M.— Corpus Juris quoted in S-eele 
V. Purcell. 113 P.2d 320, 45 N.M. 
176. 

42 C.J. p 891 note 1. 

7- Ga.—Cone v. Davis, 17 S.E.2d 
849. 851, 66 Ga.App, 229. 

"This rule of law comes within 
the purview of self-defense, that is, 
self-protection against injury, and 
is but a phase of self-preservatjon 
which IS sT,id to be the first law of 
nature."—Cone v. Davis, supra. 

8. Cal.—^Allwein v. Asbury Truck 
Co., 3 P.2d 320. 116 Cal.App. 736. 


:2d 869—Corpus Juris cited in Ruff 

V. Fruit Delivery Co^, 157 P.2d 730, 
737, 22 Wash.2d 708. 

W-Va.—Schade v. Smith, 188 S.E. 
114, 117 W.Va. 703. 

Wis.—^Byerly v. Thorpe, 26‘5 N.W. 76, 
221 Wis. 28. 

99. Minn.—Schmitt v. Emery, 2 N. 

W. 2d 413, 211 Minn. 547. 139 A.L.R. 
1242. 

Safe alternative available before 
crisis 

There is no invariable Immunity in 
a claim that the best judgment of 
the moment was summoned in a crit¬ 
ical juncture, when it is poss.ble to 
conclude that alternative courses 
were previously open to selection, 
one of which could have averted the 
crisis and have made unnecessary 
the quick decision that connoted 
danger.—Courtney v. Garden State 
Lines, 199 A 38. 120 N.J.Law 294. 

1. Iowa—^Luppes v. Harrison, 32 N. 
W.2d 809—^Babendure v. Baker, 253 
N.*^. 834, 218 Iowa 31. 

2. N.T.—^Zwilling v. Harrison, 199 
N.B. 761, 269 N.T. 461. 

3. La,—Mitchell v. Ernesto, App., 
1'53 So. 66. 

4. La— Corpus Juris quoted lu 
Smith V. Tri-State Transit Co. of 
Louisiana, App., 175 So. 83, 85. 

Me.—Gravel v. Roberge, 134 A. 375, 
1215 Me 399. 

Md.—Consolidated Gas, Electric 
•Light & Power Co. of Baltimore v^ 
O’Neill, 200 A. 359, 175 Md. 47. 
N.M.— Corpus Juris quoted iu Seele 

V. Purcell, 113 P.2d 320, 322, 45 
N.M. 176. 

Ohio.—Satterthwaite v. Morgan, 48 
N.E 2d 653. 141 Ohio St. 447. 

Tenn.—^Fergason v. Crawford, 148 S. 

W. 2d 45, 24 Tenn.App. 646. 

Care required in operation i» general 
see supra § 247. 

"The general rule is amplified 
rather than contradicted by the so- 
called emergency doctrine."—Frangos 
V. Edmunds, 1'73 P.2d 596, 609, 179 
Or. 677. 

5. La.— Corpus Juris quoted iu 
Smith V. Tri-State Transit Co. of 
Louisiana, App , 175 So. 83, 8‘5. 

N.M.— Corpus Juris quoted In Seele 
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not judged by the court from a retrospective point 
of view.9 

Emergency as legal excuse; statute. An emer¬ 
gency which the driver did not create may consti¬ 
tute a legal excuse for his failure to comply with 
a statute with respect to the operation of motor ve¬ 
hicles, precluding liability for injury resulting from 
such failure.^® 

Acts after emergency. The emergency rule ap¬ 
plies only to an error of judgment with respect to 
the steps taken to avoid the danger suddenly thrust 
on the driver,11 and cannot be successfully invoked 
to relieve him of the consequences of negligent man¬ 
agement of his car after the emergency is past.i^ 
Likewise, careful conduct after an emergency -aris¬ 
es will not relieve a driver of liability for negli¬ 
gence which created the emergency.13 

b. What Constitutes Emergency 

The emergency doctrine does not apply where the 
driver has an opportunity to exercise his deliberate judg¬ 
ment between alternate courses or where there is ample 
time and spz^ce to avoid an accident; there must be an 
unforeseen circumstance or an unexpected happening, or a 
hazard which could not reasonably be anticipated. 

In order for the emergency doctrine, as set forth 
supra subdivision a of this section, to apply, it must 
be clear that an emergency existed.l^ If the driver 
has an opportunity to exercise his deliberate judg¬ 
ment between alternate courses to pursue, no emer¬ 
gency arises in legal contemplation, 15 and the emer- 

9. Mich.—^Haney v. Belsel, 283 N.W. 

43, 287 Mich. 239. 

10. Towa.—Young v. Hendricks, 283 
K.W. 895. 226 Iowa 211—^Edwards 
V. Perley, 274 N.W. 910, 223 Iowa 
'1119—Schwind v. Gibson, 260 N.W. 

853, 220 Iowa 377—Kadlec v. Al. 

Johnson Construction Co., 252 N.W. 

103, 217 Iowa 299—Kisling v. 

Thierman, 243 N.W. 652, 214 Iowa 
911. 

Mass.—^Herman v. Sladofsky, 17 N.B. 

2d 879, 301 Mass. 534. 

Ohio.—Bush V. Harvey Transfer Co., 

'67 N.E.2d 851, 146 Ohio St. 65-7. 

11. N.M.— Corpus Juris q.uoted In 
■Seele v. Purcell, 113 P.2d 320, 322, 

4'5 N.M. 176. 

Pa—Stebbins v. Doane, 84 Pa.Super. 

495. 

12. N.M.— Corpus Juris q.uoted in 
iSeele v. Purcell, 113 P.2d 320, 322, 

45 NM. 176. 

42 C.J. p 892 note 5. 

13. Mass.—Crowley v. Fisher, 187 N. 

E. '608, 284 Mass. 205. 

14. Idaho.—^McCoy v. Krengel, 17 P. 

'2d 547, 52 Idaho 626. 

Bmergeucy held not shown 
U.S.—^Horton Motor Lines v. Currie, 

C.C.A.Va.. 92 F.2d 164. 


gency doctrine ordinarily applies only when the 
evidence discloses that alternative action is possible 
and that quick judgment is required;^® likewise, 
there must be an unforeseen circumstance or an 
unexpected happening^^ or a hazard which could 
not reasonably be anticipated.^8 Qn the other 
hand, if the driver is suddenly confronted by the 
unexpected operation of some natural force, or by 
the innocent or wrongful act -of a third person, the 
emergency -doctrine applies and, without ex¬ 
press reference to emergency, drivers have been 
held not liable where their only proved fault is ina¬ 
bility to avoid a collision under circumstances which 
are unusual and not likely to be anticipated.20 

Where there is ample time and space to avoid 
an accident, the sudden emergency rule does not 
apply. 21 

c. Emergency Created or Contributed to by Mo¬ 
torist 

A motorist who, by his improper conduct, creates or 
contributes to an emergency cannot avoid liability for an 
injury on the ground that he acted in the stress of emer¬ 
gency. 

Where a motorist created, or contributed to the 
creation of, an emergency, or brought about a per¬ 
ilous situation, through his own negligent, willful, 
or reckless conduct, he cannot avoid liability for 
an injury on the ground that his acts were done in 
the stress of emergency.22 Accordingly, the emer¬ 
gency doctrine can be invoked only by those who 

19. Va.—Bloxom V. McCoy, 17 S.E.2d 
401, 178 Va. 343. 

20. Pa.—Bloom v. Bailey, 141 A. 1'50, 
■292 Pa. 348, 57 A.L.R. 585—^Fer¬ 
rell V. 'Solski, 123 A. 493, 278 Pa. 
565—Soha v. Spaulding Bakeries, 
188 A. 381. 124 Pa Super. 205. 

21. La.—Corpus Juris g.uoted In 
Smith V. Tri-State Transit Co. of 
Louisiana, App., 175 So. 83, 85 

Mich.—Paton v. Stealy, 261 N.W. 131, 
272 Mich. 57. 

N.M.—'Corpus Juris CLuoted In Seele 

V. Purcell, 113 P.2d 320, 322, 4’5 N. 
M. 1716. 

Wis.—Poneitowcki v. Harres, 228 N. 

W. 126, 200 Wis. 504. 

42 C.J. p 892 note 3. 

22. U.S.—Car & General Ins. Cor¬ 
poration V. Keal Driveway Co., C.C. 
A.Pla„ 132 P.2d 834, certiorari de¬ 
nied Keal Driveway Co. v. Car & 
General Ins. Corp., 163 S.Ct. 1330, 
319 U.S. 766, 87 L.Ed. 1716—Gray v. 
Dieckmann, C.C.A.N.H., 109 F.2d 
382—^Liggett & Myers Tobacco Co. 
V. De Parcq, C.C.A.Minn., 66 F..2d 
678. 

Anz.—^Corpus Juris cited in Western 
Truck Lines v. Berry, i78 P.'2d 997, 
1001, 52 Ariz. 38. 


Md.—Lange v. Affleck, 155 A. 150, 160 
Md. 69'5, 79 A.L.R. 1274. 

Wis.—Poneitowcki v. Harres, 228 N. 
W. 126, 200 Wis. 604. 

15. U.S,—^Horton Motor Lines v. 
Currie, C.C.A.Va., 92 P.2d 164. 

Va.—Bloxom v. McCoy, 17 S E.2d 401, 
178 Va. 343. 

16. Or.—^Frangos v, Edmunds, 173 
P.2d 596, 179 Or. 577. 

17. Iowa.—Young v. Hendricks, 283 
N.W. 895, -226 Iowa 211. 

Skidding by approaching car held 

not unforeseen circumstance or un¬ 
expected happening.—^Young v. Hend¬ 
ricks, supra. 

18. La.—Stone v. Eaton Rouge Yel¬ 
low iCab Co., 124 So. 778, 12 La. 
App. 6^0. 

Car approaching on wrong side of 
road 

Where bus was being driven along 
proper side of road and automobile 
was approaching on wrong side of 
road so as to create a danger of col¬ 
lision, an emergency was created as 
a matter of law.—^Morrow v. South¬ 
eastern Stages, 22 S.E.2d 336, 68 Ga. 
App. 142. 
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—Franklin v. Badinelli, 168 S.W. 
2d 397, 205 Ark. 2G5. 

_Miner v. Dabney-Johnson Oil 

Corporation, 28 P.2d 23, 219 Cal- 
580—^Van Fleet v. Heyler, 125 P.2d 
586. 51 Cal.App.2d 719—Trowbridge 
V. Briggs, 35 P.2d 426, 140 Cal. 
App. 554—Corpus Juris cited in 
Tates V. Morotti, 8 P.2d 519, 521, 
120 Cal.App. 710—Gootar v. Levin, 
293 P. 706, 109 Cal App. 703—Cor¬ 
pus Juris cited in Vedder v. Bire- 
ley, 267 P. 724. 728. 92 Cal.App. 52. 
Conn.—Fallen v. Collier, 51 A.2d 599, 
133 Conn. 370—Boileau v. Williams, 
185 A. 429, 121 Conn. 432. 

Ga.—Cone v. Davis, 17 SE.2d 849, 66 
Ga.App. 229. 

Idaho—McCoy v. Krengel, 17 P.2d 
S47, 52 Idaho 626. 

Ill.—Harrison v. Bingheim, 182 N.E. 
750. 350 Ill. 269. 

Iowa.—Bletzer v. Wilson, 276 N.W. 
836, 224 Iowa 884—Babendure v. 
Baker, 253 N.W. 834, 218 Iowa 31. 
Ky.—Robinson v. Higgins, 174 S.W. 
2d 687, 295 Ky. 446—Rabold v. 
Gonyer, 148 S.W,2d 728, 285 Ky. 
618—Robinson Transfer Co. v. 
Turner. 60 S.W.2d 546, 244 Ky. 181. 
La.—Joyner v. Williams, App., 35 So. 
2d 812—Bernstein v. Cathey & Car- 
rell Truck Lines, App., 32 So.2d 
-403—Engeron v. Le Blanc, App., 29 
.So.2d 497, rehearing refused 30 
:So.2d 157—Glen Palls Ins. Co. v. 

■ Copeland, App, 28 So.2d 145—Pen- 
dola V. State, App , 4 So.2d 28, fol¬ 
lowed in Lococo v. State, 4 So.2d 
32—Phillips V. Henderson, App., 
.200 So. 192—Prevost v. Smith, 
App., 197 So. 905—Logrand v. Du¬ 
gan, App., 196 So. 664—Morgan v. 
Lanz, App., 195 So. 128, followed in 
.Schindler v. Lanz, 195 So. 133 and 
Teatman v. Lanz, 195 So. 133— 
Rogers v. P. Strauss & Son, App., 
194 So. 136—Arnold v. Griffith. 
App., 192 So. 761—Clark v. De 
:Beer, App., 188 So. 517—Litton v. 
Richardson, App., 188 So. 439, fol¬ 
lowed in 188 So. 442—Meaux v. 
■Gulf Ins. Co., App., 182 So, 158, 
followed in 182 So. 164, two cases 
—Rahensteiner v. JEtna Casualty & 
Surety Co., App., 181 So. 593—^Cor- 
-piM Juris piloted in Smith v. Tri- 
State Transit Co. of Louisiana, 
App, 175 So. 83, 85—^Aultman v. 
Union City Transfer Co., App., 172 
So. 455—Jacob V. Edwards, App., 
171 So. 165—Vallery v. Teche 
Lines, App,, 166 So. 646—Kaough 
V. Hadley, App., 16*5 So. 748—Pen- 
ton V. Fisher, App., 155 So. 35, fol- 
' lowed in Entrevia v. Fisher, 155 
So. 41, and Nettles v. Fisher, 155 
. So. 41 — Upton V. Bell Cabs, App., 
154 So. 359—Stromer v. Dupont, 
App., 150 So. 32—Richard v. Roque- 
vert, App., 148 So. 92—Simpson v. 
Hyde, App, 147 ‘So. 759—Stout v. 
. Nehi Bottling Co, App., 146 So. 

■720—Pigott V. Bates, App., 143 So. 
, '535—Austin v. Sumrall, 141 So. 772, 
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19 La.App. 868—^Reggie v. Karre, 
139 So. 532, 19 La.App. 477, fol¬ 
lowed in 139 So. 536, 19 La.App. 
476, Karre v. Karre, 139 So. 536, 
19 La.App. 476 and Zwan v. Karre, 
139 So. 636, 19 La.App. 475—Daigle 
v. Cobb, 138 So. 213, IS La.App. 
212—Cloverland Dairy Products Co. 
V. Leach. 134 So. 433, 16 La.App. 
659—Quatray v. Wicker, 134 So. 
313, li6 La.App. 515—Hunt v. Jones, 
130 So. 138, 14 La.App. 520—Mar¬ 
tin V. Cazedessus, ICO So. 129, 15 
La.App. 100—Buckner v. Powers, 
125 So. 744, 12 La.App. 630—^Stone 
V. Baton Rouge Yellow Cab Co., 
124 So. 778, 12 La.App. 520. 

Mich—Grand Trunk Western R. Co. 
V. Lovejoy, 7 N.W.2d 212, 304 Mich. 
35—^Van Den Heuval v. Plews, 289 
N.W. 290, 291 Mich. 670—Murner v. 
Thorpe, 279 N.W. 849, 284 Mich. 
331—^Walker v. Rebeuhr, 237 N.W. 
389, 255 Mich. 204. 

Minn.—Schmitt v. Emery, '2 N.W.2d 
413, 211 Minn. 547, 139 A.L.R. 

1242—Sathrum v. Lee, 230 N.W. 
•580, 180 Minn, 163. 

Mo.—Lewis v. Zagata, 166 S.W.2d 
541. 350 Mo. 446—Shaw v. Fulker¬ 
son, 96 S.W.2d 495. 339 Mo. 310. 
Neb.—Callahan v. Prewitt, 3 N.W.2d 
435, 141 Neb. 243—James v. Kre- 
beck. 2 N.W.2d 629, 141 Neb. 73. 
reheard 7 N.W.2d 637, 142 Neb. 
7'57. 

N.J.—Dobrow v. Hertz, 15 A.2d 749, 
12‘5 N.J.Law 347. 

N.M.—Corpus Juris quoted lu Seele 

V. Purcell, 113 R2d 320, 322, 45 
N.M. 176. 

N.C.—Bullock V. Williams, 193 S.E. 
170, 212 N.C. 113. 

Or.—Frangos v. Edmunds, 173 P 2d 
596, 179 Or. 577—^Dickson v. King, 
49 P.2d 367, 151 Or. 512. 

Pa.—Kins v, Deere, 58 A.2d 335, 359 
Pa. 106—Schu V. City of Pitts¬ 
burgh. 19 A.2d 409, 341 Pa. 324— 
Miller v. Southern Asphalt Co., 1‘71 
A. 472, 314 Pa. 289—Casey v. Sicili- 
ano, 165 A. 1. 310 Pa. 238—Volz v. 
Dresser. 28 A.2d 493, 150 Pa Super. 
371—^Anderson v. Perta, 10 A.2d 
898, 138 Pa.Super. 321—Burton v. 
Morvay, Com.Pl., 25 Erie Co. 318, 
affirmed 34 A.2d 489, 348 Pa 113. 
S.C.—Porter v. Cook, 13 S.E.2d 48'6, 
196 S.C. 433. 

S.D—Stacey v. Patzloff, 295 N.W. 
287, 67 S.D. 503—^Zeller v. Pokov- 
sky, 278 N.W, 174, 66 S.D. 71. 
Tenn.—Stanford v. Holloway, 157 S. 

W. 2d 864, 2‘5 Tenn App. 379—Shook 

V. Simmons, 137 S.W.Cd 332, 23 
Tenn App. 685—Chumley v. Ander- 
ton, 103 S.W.2d 331, 20 Tenn.App. 
621—Caldwell v. Hodges, 77 S.W.2d 
817, 18 Tenn.App. 3'55—National 

Funeral Home v. Dalehite, 15 
Tenn.App. 482—Nohsey & Schwab 
V. Slover, 14 Tenn App. 42—Cullom 
V. Glasgow, 3 Tenn App. 443. 

Tex.—'Sam v. Sullivan, Civ.App., 189 
S.W.2d 69, refused for want of 
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merit—^White v. Munson, Civ.App., 

162 S.W.2d 429. 

Vt.—Rich V. Hall, 181 A- 113, 107 
Vt. 455. 

Va.—Bloxom v. McCoy, 1'7 S.E.2d 401, 
178 Va. 343—Otey v. Blessing. 197 
S.E. 409, 170 Va. 542—Stallard v. 
Atlantic Greyhound Lines, 192 S.E. 
800, 169 Va. 223. 

Wash.—Kelly v Kittitas County, 187 
P.2d 297, 29 Wash.2d 383—Corpus 
Juris cited in Ruff v. Fruit De¬ 
livery Co., 157 P.2d 730, 737, 22 
Wash. 2d 708—Miller v. Stevens, 
128 P.2d 494, 14 Wash.2d 489— 
Winston v. Bacon, 111 P.2d 764, 8 
Wash.2d 216—American Products 
Co. V. Villwock, 109 P.2d 570, 7 
Wash.2d 246, 132 A.L.R. 1010— 

Barcott v. Standring, 1 P.2d 213, 

163 Wash. 357. 

W.Va.—Schade v. Smith, 188 S.E. 
114, 117 W.Va. 703—-Chaney v. 

Moore, 134 S.E. 204, 101 WVa. 621, 
47 A.L.R. 800. 

Wis.—Schemm v. Bruch, 29 N.W.2d 
66, 251 Wis. 229—Frankland v. De 
Broux, 28 N.W.2d 256, 251 Wis. 
210—^Hutzler v. McDonnell, 2 N.W. 
2d 207, 239 Wis. 568—Ziemke v. 
Faber. 266 N.W. 217, 221 Wis. 
512—Hanson v. Matas, 249 N.W. 
60'5, 212 Wis. 275, 93 A.L.R. 546— 
Cottrill V. Pinkerton, 248 N.W. 124, 
211 Wis. 310. 

42 C. J. p 891 note 2. 

Willful or wanton acts or conduct 
generally see infra § 258. 

“The exoneration does not apply 
when the driver's negligence creates 
or contributes to the exigency, for 
then there ensues a precedent ac¬ 
tionable wrong distinct from consid¬ 
eration of the later choice of conduct 
in the emergency." 

Cal.—Vedder v. Bireley, 267 P. 724, 
728, 92 Cal.App. 52. 

N.J.—Courtney v. Garden State 
Lines, 199 A, 38, 39, 120 N.J.Law 
294. 

One “cannot shield himself behind 
an emergency created by his own 
negligence." 

Ariz.—^Western Truck Lines v. Berry, 
78 P.2d 997, 1001, 52 Ariz. 38. 

Ark.—Riceland Petroleum Co. v. 
Moore, 12 S.W.2d 415, 417, 178 Ark. 
599—Wells V. Shepard, 205 S.W. 
806, 135 Ark. 466, 469. 

Pailiire to do right thing* 

It has been held, however, that nei¬ 
ther a driver nor a pedestrian, each 
of whom was negligent in creating a 
situation of imminent peril to the 
latter, can be held negligent in not 
doing the right thing in the emer¬ 
gency.—Iman v. Walter Freund 
Bread Co., ‘68 S.W.2d 477, 332 Mo. 
461. 

Violation of rules of road 

W.Va.—^Cline v. Christie, 184 S.E. 

854, li? W.Va 192. 

42 C.J. p 891 note 2 [a]. 
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were without fault in the bring-ing about of the 
emergency,23 and who were driving with due re¬ 
gard to the condition of the highway and the traf- 
fic,24 and not by those who were at the time com¬ 
mitting a wrong.25 

§ 258. Willful, Wanton, or Reckless Acts or 
Conduct; Gross Negligence 

a. Willful or wanton acts or conduct 

b. Recklessness 

c. Gross negligence 


a. Willful or Wanton Acts or Conduct 

Contributory negligence does not bar recovery for an 
Injury caused by willful or wanton acts of a motorist. 
Willfulness or wantonness, within this rule, requires that 
the motorist be aware of the probability of injury from his 
acts or omissions, and nevertheless proceeds with reck¬ 
less indifference to the consequences. 

Where an injury is caused by willful or wanton 
acts of the person operating a motor vehicle, recov¬ 
ery may be had therefor,26 notwithstanding contrib¬ 
utory negligence on the part of the person in- 
jured.27 Whether the conduct of a person in op- 


Violatlon of regulatory traffic ordi¬ 
nance 

W.Va.—Els wick v. Charleston Trans¬ 
it Co., 36 S.E.2d 419, 128 W.Va. 
241. 

Defective brakes 

Cal.—^Vedder v. Blreley, 2i67 P. 724, 
92 Cal.App. 52. 

Minn.—Lee v. Zaske, 6 N.W.'2d 793, 
213 Minn. 244. 

Driving on wrong side of road 
La.—Norris v. Michaud, App., 148 So. 
493, followed in 148 So. 495, modi¬ 
fied on other grounds 151 So. 131— 
Pierce v. Leonard Truck Lines, 138 
So. 199, 18 La.App. 448. 

Dncessive speed 

Cal.—Vedder v. Bireley, 267 P, 724, 
92 Cal.App. 63. 

La.—B. Stern Co. v. Travelers Ins. 
Co., App., 21 So.2d 104—^Adams v. 
Burnett, App., 150 So. 403—Bur¬ 
nett V. Cockrill, App, 14'5 So. 398— 
Independent Oil Refining Co. v. 
Lueders, 134 So. 418, 17 La.App. 
154. 

Minn.—Lee v. Zaske, 6 N.'W’.2d 793, 
213 Minn. 244, 

42 C.J. p S91 note 2 [d]. 

Failure to keep car under proper con. 
trol 

Ohio.—Marchal v. Prankman, App., 
5 8 N.E.2d 679. 

Failure to maintain proper lookout 
La.—^Norris v. Michaud, 148 So, 493, 
App., followed in 148 So. 495, 
modified on other grounds 151 So. 
■151. 

Wis—Madden v. Peart, 229 N.W. 

■57, 201 Wis. 259. 

Insufficient lights 

Ohio.—Curtis v. Hubbel, 182 N.E. 

5S9, 42 Ohio App. 520. 

Doss of control 

La.—B. Stern Co. v. Travelers Ins. 
Co., App., 21 So.2d 104. 

Emergency not created 'by motorist’s 
negligence 

Ky.—Berry v. Jorris, 199 S.W.2d 616, 
303 Ky. 799. 

Miss.—^Vann v. Tankersly, 145 So. 
642, 164 Miss. 748. 

N.H.—^Hersey v. Fritz, 22 A.2d 770, 
91 N.H. 484. 

Justificatjon of loss of control 
Driver may not claim benefit of 


rule justifying loss of control caused 
by emergency or traffic hazard, 
where that condition is created by 
his negligence.—Ind v. Bailey, 269 N. 
W. G3S, 198 Minn. 217. 

23. Cal.—Van Fleet v. Heyler. 125 
P.2d 5S6, 51 Cal.App.2d 719—Yates 
V. Morotti, App.. 8 P.2d 519, 120 
Cal.App. 710—^Vedder v. Bireley, 
26'7 P. 724, 92 Cal.App. 62. 

La.—Prevost v. Smith, App.. 197 So. 
905—^Adams v. Burnett, App., 150 
So. 403. 

Minn.—Ind v. Bailey, ‘269 N.W. 638, 
198 Minn. 217. 

Va.—Southern Passenger Motor 
Lines v. Burks, 4i6 S.E. 26, 187 Va. 
110 . 

Wash.—Ritter v. Johnson, 300 P. 518, 
163 Wash. 153, 79 A.L.R. 1270— 
Simonson v. Huff, '215 P. 49, 124 
Wash. 649. 

W.Va.—Cline v. Christie. 184 S.B. 854, 
117 W.Va. 192. 

Emergency caused by other driver’s 
negligence 

Rule that driver will not be ex¬ 
cused, even though acting under 
emergency, unless free from fault, is 
inapplicable where emergency was 
precipitated wholly by other driver’s 
negligence.—O'Mally v. Eagan, 2 P 2d 
1063, 43 Wyo 233. 77 A.L.R 582, re¬ 
hearing denied O’Malley v. Eagan, 6 
P.2d 276, 43 Wyo. 350. 

24. Pa.—^Kins v. Deere, 68 A.2d 335, 
359 Pa, 106—Casey v. Siciliano, 
165 A. 1, 310 Pa. 238. 

25. N.J.—Dobrow v. Hertz, 16 A. 2d 
749, 125 N.J.Law 347. 

Wash.—Simonson v. Huff, 215 P. 49, I 
124 Wash. 549. 

W.Va—Cline v. Christie. 184 S.E. 
854, 117 W.Va. 192. 

“For . . . [the emergency doc¬ 

trine] to apply, the driver must be 
influenced by a sudden emergency 
not brought about by his own tor¬ 
tious conduct."—Bloxom v. McCoy, 
17 S.E.2d 401, 403, 178 Va. 343. 

26. Mich.—Schneider v. Draper, 267 
N.W. 831, 276 Mich. 259. 

42 C.J. p 892 note 6. 

Willful conduct preventing applica¬ 
tion of emergency doctrine see su¬ 
pra § 257. 


Willful or wanton negligence: 
Generally see the C.J.S. title Neg¬ 
ligence § 9, also 45 C.J. p 672 
note 48-p 680 note 11. 

As to invited guests see infra S 
399. 

Meaning of phrase as In gruest stat¬ 
ute 

(1) The phrase "willful and wan¬ 
ton," as used in common-law rule 
that a person must respond in dam¬ 
ages for injuries caused by his will¬ 
ful and wanton misconduct, has 
same meaning as phrase has as used 
in automobile guest law.—Rohr v. 
Employers Liability Assur. Corpo¬ 
ration, Limited, of London, 9 N.W. 
2d 627, 243 Wis. 113, applying Illi¬ 
nois law. 

(2) Care as to guests generally 
see infra § 399. 

Deeding case 

Ill.—^Walldren Express, etc., Co. v. 
Krug, 126 N.E. 97, 291 Ill. 472. 

27« Ariz.—^Alabam Freight Lines v. 
Phoenix Bakery, 166 P.2d 816, 64 
Ariz. 101—Lutfy v. Lockhart, 295 
P. 975, 37 Anz. 488. 

Conn—Decker v. Roberts, 3 A.2d 
855, 125 Conn. 150—^Ziman v. 

Whitley, 147 A. 370, 110 Conn. 108. 
Ill.—Schmidt v. Anderson, 21 N.E 2d 
825, 301 Ill.App. 28—Layton v. 
Ogonoskl, 256 Ill.App. 461—Gan¬ 
non V. Kiel, 252 Ill.App. 550. 
Kan.—Elliott v. Peters, 185 P.2d 139, 
163 Kan. 631. 

Ohio.—Universal Concrete Pipe Co. 
V. Bassett, 200 N.E. 843, 130 Ohio 
St. 567, 119 A.L.R. 646—Reserve 
Trucking Co. v. Fairchild, 191 N. 
E. 745, 128 Ohio St. 519—Miesmer 
V. Dillin, 43 N.E.2d 305, 69 Ohio 
App. 197—Close v. Wagner, 22 N, 
E.2d 505, 61 Ohio App. 244—Thom¬ 
as V. Foody, 7 N.E.2d 820, 54 

Ohio App. 423. 

S.D—Carlson v. Johnke, 234 N.W. 

25, 57 S.D. 544. 72 A.L.R. 1352. 

42 C J. p 892 note 7. 

Contributory negligence generally 
see infra §§ 456-4D3. 

Rule as to negligence generally see 
the C.J.S. title Negligence § 131, 
also 45 C.J. p 98L note 49-p 982 
note 60. 

'Tf the wrong on the part of the 
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crating an automobile is willful, wanton, or reck¬ 
less depends on all the circumstances attending such 
operation's and the facts of each particular case.29 

In order to constitute willfulness or wantonness 
within the meaning of this rule, the acts or conduct 
of the operator of the motor vehicle causing the in¬ 
jury must be done under circumstances which show 
that the operator is aware, from his knowledge of 
existing conditions, that it is probable that injury 
will result from his acts or omissions, and never¬ 
theless proceeds with reckless indifference as to the 
consequences,^® or acts without consideration for 


others on the highway^^ or without care for their 
safety ;32 but it is not necessary that the driver 
should have any ill will toward the person injured^S 
or that he intend to cause, or deliberately cause, the 
accident or injury in question.^^ More precisely, 
it has been held that there is a distinction between 
the terms “willful** and “wanton,** as used in such 
cases,35 in that “willful** implies intent or purpose,35 
while “wanton** expresses a reckless disregard of 

consequences.37 

Willfulness or wantonness is shown where the 
operator, seeing a person in peril of being injured 


defendant Is so wanton and gross 
as to imply a willingness to inflict 
tlie injury, the plaintiff may recov- 
*er, notwithstanding his own ordi¬ 
nary neglect."—Saucier v. Roberts, 
2 Tenn.App. 211, 215. 

2B. Ariz.—Liutfy v. Lockhart, 295 
P. 975, 37 Ariz. 488. 

Mass.—Kohutynski v. Kohutynski, 5 
N.E.2d 345, 296 Mass. 74. 

29. Cal.—^Wright v. Sellers, 78 P.2d 
209, 25 Cal.App.2d 603. 

Tact that driver did not see pe¬ 
destrian crossing street until col¬ 
lision did not prevent driver's con¬ 
duct from being willful or wanton 
negligence.—Gannon v. Kiel, 252 Ill. 
App< 550. 

A mistake In negotiating a curve 
Is usually only ordinary negligence, 
not willful and wanton misconduct. 
-—Sherman v. David, 292 N.W. 464, 
293 Mich. 489. 

JLcta showing willfulness or wantotu 
ness 

(1) Driving steam engine, without 
warning light, on dark rainy night 
upon wrong side of highway behind 
Automobile with blinding lights.— 
Carlson v. Johnke, 234 N.W. 25, 67 
■S.D. 544, 72 A.L.R. 1352. 

(2) A motorist, driving rapidly 
And without lights around corners 
And through intersections to avoid a 
pursuer and with consideration only 
for his own escape from physical 
violence by such pursuer.—Murner 
V. Thorpe, 279 K.W. 849, 284 Mich. 
.331. 

(3) Other acts. 

Ariz.—^Alabam Freight Lines v. 
Phoenix Bakery. 166 P.2d 816, 64 
Ariz. 101. 

-Cal.—^Barcroft v. Adkins, 44 P.2d 
379, 6 Cal.App.2d 180. 

Til.—Fickerle v. Herman Seekamp, 
Inc., 274 Ill.App. 310—^Layton v. 
Ogonoski, 256 Ill.App 461. 

La.—Guillory v. Horecky, 168 So. 
481, 186 La. 21. 

'Ohio.—^Mostov V. Unkefer, 157 N.E. 

714, 24 Ohio App. 420. 

Okl.—^Helmerich & Payne v. Nunley, 
54 P.2d 1088, 176 Okl. 246. 

-42 C.J. p 892 note 9 [a]. 


Acts not showiiLg willfnlness or 
wantonness 

(1) Overcrowding front seat.— 
Elliott v. Peters, 185 P.2d 139, 163 
Kan. 631. 

(2) Overcrowding generally see 
infra § 342. 

(3) Where Jack by which motor¬ 
ist was attempting to lift automo¬ 
bile to change tire slipped on ice, 
causing automobile to drop on and 
break passenger’s leg.—Rohr v. Em¬ 
ployers Liability Assur. Corporation, 
Limited, of London. 9 N.W.2d 627, 
243 Wis. 113, applying Illinois law. 

(4) Other acts. 

Ga.—Elrod v. Brown Transfer & 
Storage Co„ 187 S.E. 705, 54 Ga. 
App. 286. 

Ill.—Gavumik v. Miller, 283 Ill.App. 
472. 

Mich.—Bird v. Meade, 274 N.W. 730, 
281 Mich. 114—Johnson v. Fre¬ 
mont Canning Co., 259 N.W. 660, 
270 Mich. 524. 

42 C.J. p 892 note 9 [c]. 

30. Ala.—J. C. Byram & Co. v. Liv¬ 
ingston, 143 So. 461, 226 Ala. 442. 
Conn.—Decker v. Roberts, 3 A.2d 
855, 125 Conn. 150—Ziman v. Whit¬ 
ley, 147 A. 370, 110 Conn. 108. 
Ill.—Clarke v. Storchak, 52 N.E.2d 
229, 384 Ill. 564—Barnhart v. Mar¬ 
tin, 64 N.E.2d 743, 327 Ill.App. 551 
—Strunk v. Stronberg, 62 N.E.2d 
27, 326 Ill. App. 265—Becker v. 

Parks, 3 N.E.2d 93, 284 Ill.App. 
658. 

Ohio.—Akers v. Stirn, 25 N.E.2d 286, 
136 Ohio St. 245—Morrow v. 
Hume, 3 N.E 2d 39, 131 Ohio St. 
319—^Universal Concrete Pipe Co. 
V. Bassett, 200 N.E. 843, 130 Ohio 
St. 567, 119 A.L.R. 646—Reserve 
Trucking Co. v. Fairchild, 191 N.E. 
745, 128 Ohio St. 519—^Miesmer v. 
Dillin, 43 N.E.2d 305, 69 Ohio App. 
197—Thomas v. Foody, 7 N.E.2d 
820, 54 Ohio App. 423. 

42 C J. p 892 note 9. 

Indifference amounting to wllling- 
nesa to injure 

Kan.—^Elliott v. Peters. 185 P.2d 139, 
163 Kan. 631. 

A motorist who knowingly permits 
a collision to occnr is legally as 
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derelict in his duty as one who is 
unable to prevent a collision because 
his faculties are dulled by drunken¬ 
ness.—Medved v. Doolittle, 19 N.W. 
2d 788, 220 Minn. 352. 

31. Mo.—^Watkins v. Spears Ship 
By Truck, App., 72 S.W.2d 818. 

32. Ohio.—Close v. Wagner, 22 N.E. 
2d 505, 61 Ohio App. 244. 

33. Ill.—Clarke v. Storchak, 52 N. 

E.2d 229, 384 Ill. 564—Krug v. 

Walldren Express, etc., Co., 214 
IlLApp. 18, affirmed 129 N.E. 97, 
291 Ill. 472. 

Mo.—^Watkins v. Spears Ship by 
Truck, App., 72 S.W.2d 818. 

34. Ala.—^Daniel v. Motes, 153 So. 
727, 228 Ala. 454—J. C. Byram & 
Co. V. Livingston, 143 So. 461, 225 
Ala. 442. 

Mo.—^Agee v. Herring, 298 S.W. 250, 
221 Mo.App. 1022. 

Absence of direct evidence of inten¬ 
tion 

In absence of direct evidence that 
driver did acts complained of inten¬ 
tionally, evidence must show that 
they were done “willfully" in sense 
of stubbornly, obstinately, and per¬ 
versely.—^Watkins v. Spears Ship By 
Truck, Mo.App., 72 S.W.2d 818. 

39. Ill.—Tharp v. Breitowich, 55 N. 
E.2d 392, 323 Ill.App. 261, certio¬ 
rari denied 65 S.Ct. 561, 323 U.S. 
801, 89 L.Ed. 63 9. 

Ohio.—Reserve Trucking Co. v. 
Fairchild, 191 N.E. 745, 128 Ohio 
St. 519. 

42 C.J. p 892 note 9 [h]. 

36. Ill.—Tharp v. Breitowich, 55 N. 
E.2d 392, 323 Ill.App. 261, certio¬ 
rari denied 65 S Ct. 561, 323 XT.S. 
801, 89 L.Ed. 639—Schoenbacher 

V. Kadetsky, 7 N.E.2d 768, 290 Ill. 
App. 28—Gordon v. Stadelman, 202 
IU.App. 255. 

37- 111.—Lantz v. Dortman, 58 N. 
E.2d 922, 324 Ill.App. 564—Tharp 
V. Breitowich, 55 N.E.2d 392, 323 
IlLApp. 261, certiorari denied 65 
S.Ct. 561. 323 U.S. 801, 89 L.Ed. 
639—Schoenbacher v. Kadetsky, 7 
N.B.2d 768, 290 Ill.App. 28. 
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by the automobile, fails to use reasonable effort to 
avoid an accident,3S or to use the required means 
to avoid peril,39 or fails, through recklessness or 
carelessness, to discover the danger when it could 
have been discovered by the exercise of reasonable 
care,^0 or where the driver cuts in ahead of another 
vehicle in such a manner as to crowd the latter off 
the road.'^i Recklessness alone is not sufficient,^^ 
nor can willfulness or wantonness be predicated on 
mere operation of the car at an unreasonable,^3 ex¬ 
cessive,^^ or unlawful5 speed, or on mere violation 
of some other traffic regulation,46 or of a state stat¬ 
ute or municipal ordinance,unless special condi¬ 
tions of danger are known to exist 8 a reasonably 
high rate of speed on an open highway is not of 
itself evidence of wantonness,^9 and excessive speed 
coupled with a driver's failure to see a parked car 
and to realize that it is not moving, until too late 
to avoid a collision, does not justify a finding of 
wanton and willful misconduct.^O So also, where 
the main cause of an accident is unexpected failure 
of the brakes to hold, the operator of the car is not 
chargeable with willfulness or wantonness.®^ 

Intoxication of a motorist is not necessarily in¬ 
dicative of willful and malicious misconduct. 


Willful or wanton misconduct without negligence^ 
The fact that a-, driver was not negligent does not 
preclude a finding that he was guilty of willful or 
wanton misconduct.53 

Willfulness which proximately contributes to 
causing a collision between motor vehicles precludes 
a recovery for injuries received in such collisions^ 
even though the operator of the other motor vehicle 
was also guilty of willfulness.®® 

Willfully driving so as to impede traffic. A mo¬ 
torist who loses control of his car when it is struck 
by another without his fault cannot be held to have 
willfully driven his car in such proximity to an¬ 
other vehicle as to obstruct or impede traffic, with¬ 
in a statute forbidding such driving.®6 

b. Recklessness 

Recklessness in operating a motor vehicle Is driving 
in heedless disregard of consequences, or heedless rash¬ 
ness manifesting a wanton and willful indifference to the 
consequences to another's life or property. 

Recklessness in the operation of a motor vehicle 
signifies the driving of the car in heedless disregard 
of consequences,®'^ or such heedless rashness of con¬ 
duct as manifests a wanton and willful indifference 


38. Ala.—Grant) erry v. Barter, 96 

So. 148, 209 Ala. 257. 

42 C.J. p 893 note 11. 

39. Ala.—J. C. Byram & Co. v. Liv¬ 
ingston, 143 So. 461, 225 Ala. 442. 

Stopping' or slowing down; aware- 
ness of peril 

A motorist. In order to avoid be¬ 
ing guilty of wantonness in driving, 
is not required to stop or slow down 
unless known circumstances make 
him aware of peril to another.—Elli¬ 
ott V. Peters, 185 P.2d 139, 163 Kan. 
631. 

40. Ill—Gannon v. Kiel, 252 III. 
App. 550—^Killilay v. Hawk, 260 
Ill.App. '222. 

41. Ill.—^Killilay v. Hawk, supra. 
Minn—Mueller v. Dewey, 198 N.W. 

428, 159 Minn. 173. 

42. Ala,—^Bowles v. Lowery, 59 So. 
696, 5 Ala App. 555. 

43. Ariz.—Jenkins v. Skelton, 192 
P. 249, 21 Ariz. 663. 

Ill.—Enochs V. Trevett, 229 Ill.App. 
235. 

Speed generally see infra §§ 290-299. 

44. US.—N. & M. Transp. Co. v. 
Cochran. C.C.A.R.I., 100 F.2d 207. 

Conn.—Decker v. Roberts, 3 A.2d 855, 
125 Conn. 150. 

Mich.—^Van Blaircum v. Campbell, 
239 N.W. 865, 256 Mich. 527. 
Ohio.—Akers v. Stirn, 25 N‘.E.2d 286, 
136 Ohio St. 245—Morrow v. 

Hume, 3 N.E.2d 39, 131 Ohio St. 
319—Thomas v. Foody, 7 N.E.2d 
820, 54 Ohio App. 423. | 


4S. Ariz.—^Lutfy v. Lockhart, 295 
P. 975, 37 Ariz. 488. 

Ill.—Clarke v. Storchak, 52 NE.2d 
229, 384 Ill. 564—Bartolucci v. 

Falleti, 46 N.B.2d 980, 382 Ill. 168 
—Strunk v. Stronberg, 62 N.E.2d 
27. 326 Ill App. 265. 

Tenn.—Saucier v. Roberts, 2 Tenn. 
App. 211, 

42 C.J. p 893 note 15. 

48. Ill.—Enochs v. Trevett, 229 Ill. 
App. 235. 

47- Tenn.—Saucier v. Roberts, 2 
Tenn.App. 211. 

48. Ill.—Clarke v. Storchak, 52 N. 
E.2d 229, 384 Ill. 564—Bartolucci 
V. Falleti, 46 N.E 2d 980, 382 Ill. 
168—Strunk v. Stronberg, 62 N’.E. 
2d 27, 326 IlLApp. 265. 

Ohio.—^Akers v. Stirn, 25 NE.2d 286, 
136 Ohio St 245—Morrow v. 

Hume, 3 N.E.2d 39, 131 Ohio St. 
319—Miesmer v, Dillin, 43 N.E.2d 
305, 69 Ohio App. 197—Thomas v. 
Foody, 7 W.E 2d 820, 54 Ohio App. 
423. 

42 C.J. p 893 note 17. 

40. Kan —Srajer v. Schwartzman, 
188 P.2d 971, 164 Kan. 241—An¬ 
derson V. Anderson, 50 P.2d 997, 
142 Kan. 466. 

Twelve to fifteen miles per honr 
Ill.—Greene v. Citro, 18 N'E.2d 237, 
298 Ill.App. 25, reversed on other 
grounds Greene v Noonan, 23 N.E. 
2d 720, 372 Ill. 286. 

50. U.S.—M. & M. Transp. Co. v. 

Cochran, C.C.A.R.I.. 100 F.2d 207. 
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51. Mass.—^Foley v. Wesson Memo¬ 
rial Hospital, 141 N.E. 113, 246 
Mass. 363. 

42 C.J. p 893 note 18. 

52. Mich.—Bielawski v. Nicks, 287 
N.W. 560, 290 Mich. 401. 

Intoxication of driver generally see 
infra § 265. 

53. Ala.—Coleman v. Hamilton 
Storage Co., 180 So. 663, 235 Ala. 
553. 

54. Cal.—Corpus Juris quoted in 
Schneider v. Brecht, 44 P.2d 662, 
666, 6 Cal.App.2d 379. 

42 C.J. p 893 note 20. 

55- Cal.—Corpus Juris quoted in 
Schneider v. Brecht. 44 P.2d 662, 
666, 6 Cal.App.2rl 379. 

S.C.—Spillers v. Griffin, 95 S.E. 133. 
109 S.C. 78, L.R,A.1918D 1193. 

50. Conn.—Giancarlo v. Karaba- 
nowski, 198 A. 752, 124 Conn. 223. 

57- Iowa —Fraser v. Brannigan, 
293 N.W. 50, 228 Iowa 572. 
Recklessness as to invited guests 
see infra § 399. 

**Wantonuess” synonymous 

“Recklessness’* or “reckless con¬ 
duct," when relied on to circumvent 
the possible defense of contributory 
negligence. Is synonymous with 
“wantonness;" if the reckless con¬ 
duct is less than wanton, it is in 
the nature of negligence and con¬ 
tributory negligence is a defense 
thereto.—Elliott v. Peters, 185 P.2d 
139, 163 Kan. 631. 
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to the consequences to the life, limb, health, or 
property of another.°S A driver may be guilty of 
recklessness v/ithout intending to injure anyone.59 
What is such conduct as amounts to a reckless dis¬ 
regard of the safety of others, or a reckless want 
of care, depends on the facts of each case.®® The 
fact that a motorist does not know that anyone is 
on the highway is no excuse for conduct which 
would amount to recklessness if he had known that 
another vehicle or person was on the highway,®^ 


c. Gross Negligence 

Whether conduct in operating a motor vehicle con¬ 
stitutes gross negligence depends on all the circumstances 
attending such operation; mere excessive speed has been 
held not to constitute gross negligence. 

Whether the conduct of a person in operating a 
motor vehicle constitutes gross negligence depends 
on all the circumstances attending such operation 
so, the element of time incident to an accident must 
be considered with all the surrounding circumstanc¬ 
es in determining whether the conduct of the mo¬ 
torist constitutes gross negligence.®^ A degree of 


Beclcless driving 

(1) Driver’s violation of statutory 
provisions relating to reckless driv¬ 
ing was negligence per se.—King v. 
Pope, 163 S.E. 447. 202 N-C. 554. 

(2) Reckless driving, relied on to 
recover damages sustained in col¬ 
lision, means driving in manner in¬ 
dicating willful or wanton disregard 
for safety of persons or property.— 
Elliott V. Peters, 185 P.2d 139, 163 
Kan. 631. 

(3) The action of a truck driver 
in turning to left as though leaving 
highway on left side, with his arm 
held out of the left window, con¬ 
stituted an invitation to driver of 
following automobile to pass on, and 
truck driver's action thereafter in 
suddenly turning to the right Into 
the passing automobile constituted 
a violation of the statute defining 
reckless driving.—Chattanooga Ice 
Delivery Co. v. George F. Burnett 
Co., 147 S.W.2d 750, 24 Tenn.App. 
535. 

Speed less than the legal rate 
may be reckless, under the partic¬ 
ular conditions.—^Hammock v. Sims, 
21 N.W.2d 118, 313 Mich. 248. 

Test of negligence 
Under some statutes the test in 
determining negligence is whether 
vehicle was being operated with due 
regard for safety, and not in reck¬ 
less disregard of safety of others.— 
Long V. Schumacher, 20 A.2d 765. 
342 Pa. 356. 

58. Neb.—Jennings v. Biurvall, 240 
N.W 757, 122 Neb. 651. 

59. Iowa.—Siesseger v. Puth, 248 N. 
W. 352, 216 Iowa 916. 

60. Ill.—Wheeler v. Rudek, 65 NE. 
2d 611, 328 IllApp. 283, reversed 
on other grounds 74 N E.2d 601, 
397 Ill. 43S. 

Pa.—Cavey, to Use of Butz, v. City 
of Bethlehem. 1 A.2d 653, 331 Pa. 
556. 

61. Cal.—Hatzakorzian v. Rucker- 
Fuller Desk Co.. 239 P. 709, 197 
Cal. 82, 41 A.L.R. 1027—Rush v. 
Logomarsino, 237 P. 1066, 196 Cal. 
308—Webster v. Harris, 6 P.2d 88, 
119 Cal.App. 46—Meyers v. Brad¬ 
ford, 201 P. 471, 54 CahApp. 157. 


62. Mass.—Hebert v. Hicks, 13 N.E. 
2d 428, 299 Mass. 538—Kohutynski 
V. Kohutynski, 5 N.E 2d 345, 296 
Mass. 74. 

Gross negligence: 

Generally see the CJ.S. title Neg¬ 
ligence § 8, also 45 C.J. p 667 
note 4-p 671 note 47. 

As to invited guests see supra § 
399. 

Intozlcatlon 

(1) Driving while intoxicated ful¬ 
ly responds to all the elements nec¬ 
essary to constitute gross negli^ 
gence.—Tomasik v. Lanferman, 238 
N.W. 857, 206 Wis. 94. 

(2) Intoxication of driver general¬ 
ly see infra § 265. 

Sleepiness 

(1) One who, with knowledge that 
he is in a sleepy or drowsy condi¬ 
tion, persists in driving an automo¬ 
bile without making necessary ef¬ 
fort to fully arouse himself, is 
grossly negligent.—Carvalho v. Oliv- 
eria, 25 N.E.2d 764, 305 Mass. 304— 
Moore v. Patrone, 10 NE.2d 69, 298 
Mass. 198—Blood v. Adams, 169 N.E. 
412, 269 Mass. 480. 

(2) In order to constitute gross 
negligence in falling asleep while 
driving, there must have been such 
prior warning of likelihood of sleep 
that continuing to drive constitutes 
reckless disregard of consequences. 
—Boos V. Sauer, 253 N.W. 278, 266 
Mich. 230. 

Particular acts held gross negll- 
geiLce 

(1) Attempting U-turn.—Killian v. 
Modern Iron Works, La.App, 15 So. 
2d 532—Alengi v. Hartford Accident 
& Indemnity Co., La.App., 1C7 So. 
130. 

(2) Other acts. 

U.S.—Brown v. Gorum, D.C.La., 45 
F.Supp. 833. 

Fla,—Petroleum Carrier Corp. v. 

Hall, 29 So.2d 624, 158 Fla. 549. 
La.—Guillory v. Horecky, 168 So. 
481, 185 La. 21—Stamps v. Hen¬ 
derson, App., 25 So.2d 305—^Webbv. 
Dunn, App., 15 So. 2d 129—Leforte 
V. Gorum, App., 7 So. 2d 733— 
Cuccia V. White Top Cabs, App., 
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6 So.2d 358—^Arline v. Alexander, 
App., 2 So.2d 710—Bouillion v. 
Bonin, App., 2 So.2d 535, followed 
in Motty v. Bonin, 2 So.2d 541— 
Coleman v. Meriweather Supply 
Co., App., 1 So. 2d 849—Foy v. 
Little, App., 197 So. 313—Rogers v. 
F. Strauss & Son, App., 194 So. 
136—Daricek v. Forrest, App., 173 
So. 601—Pettaway v. K, C. S Drug 
Co., App., 166 So. 902—Jones v. 
Thibodeaux, App., 163 So. 183— 
Edenfield v. Wheless, App., 151 
So. 659—Lacy v. Lucky, 140 So 
857, 19 La.App. 743—Hill v. Mick- 
el, App., 139 So. 672, modified on 
other grounds 141 So 808—Mich- 
iels V. Oser, 139 So. 497, 19 La.App. 
24—Sloan v. Gulf Refining Co. of 
Louisiana, App., 139 So. 26—Hol¬ 
comb V. Perry, 138 So. 692, 19 La. 
App. 11—^Holloway v. Pure Oil Co., 
135 So. 381, 17 La.App. 584, re¬ 
hearing denied 136 So. 748, 17 La. 
App. 584—Payne v. Prestridge, 133 
So. 512, 16 La.App, 479—Lombar- 
dino V. 707 Tire Co., 133 So, 495. 
16 La.App. 460—Broussard v. 
Teche Transfer Co., 132 So. 136, 
15 La.App. 439. 

Ohio.—Page v. Neiland, 178 NE. 

710, 40 Ohio App. 141. 

42 C.J. p 893 note 11 [a]. 

Farticiilar acts held not grross neg. 
ligeuce 

(1) Motorist is not guilty of gross 
negligence where alleged momen¬ 
tary inattentiveness to road is in¬ 
duced by promptings of a natural 
and humane instinct.—Edwards v. 
Ford, 26 S.E.2d 306, 69 Ga.App. 578. 

(2) Where motorist attempted 
lefthand turn into filling station in 
front of approaching truck, truck 
driver's conduct in driving upon 
right-hand side of road rather than 
in attempting to avoid motorist by 
passing to the left may have con¬ 
stituted negligence, but was not 
gross negligence.—Routt v. Ber- 
ridge, 293 N.W. 900, 294 Mich. 666. 

(3) Other acts.—Johnson v. Fre¬ 
mont Canning Co., 259 N.W. 660, 270 
Mich. 624. 

63. Mass.—Colby v. Clough, 16 N.E. 
2d 30, 301 Mass. 52. 
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care sufficient under certain circumstances may be 
gross negligence under others.®^ 

Speed, Mere excessive speed has been held not 
to constitute gross negligence and a reasonably 
high rate of speed on an open highway is not of 
itself evidence of gross negligence but driving 
at reckless speed with vision obstructed by blinding 
lights is gross negligence,®'^ as is driving at a speed 
greater than the legal maximum in a known school 
zone and at a time when children are crossing the 
street.® 8 

Effect on defense of contributory negligence. 
Where degrees of negligence have been abolished, 
gross negligence, as distinguished from ordinary or 


slight negligence, has no legal consequence respect¬ 
ing the defense of contributory negligence in auto¬ 
mobile accident cases. ®9 

§ 259. What Law Governs 

The rights and liabilities of parties arising out of a 
motor vehicle accident are ordinarily governed by the law 
of the state in which the accident occurs. 

The liability for negligence in the operation of a 
motor vehicle depends on the laws of the state in 
which the cause of action arises;*^® so, the rights 
and liabilities of parties arising out of a motor ve¬ 
hicle accident ordinarily are governed by the law 
of the state in which the accident occurs,despite 


€4. Va.—Holland v. Edelblute, 20 S. 

E.2d 506, 179 Va. 685. 

Care required in operation in general 
see supra § 247. 

€5. Mich.—Bielawski v. Nicks. 287 
N.W. 560. 290 Mich. 401-^Mater v. 
Becraft, 246 N.W. 191. 261 Mich. 
477—Van Blaircum v. Campbell, 
239 N.W. 865, 256 Mich. 627. 
Speed generally see infra S§ 290- 
299. 

66. Kan.—Srajer v. Schwartzman. 
188 P.2d 971, 164 Kan. 241. 

67. La.—Kern v. Knight. 127 So. 
133, 13 La.App. 194. 

68. Tenn.—Carney v. Cook. 13 S.W. 
2d 322, 158 Tenn. 333. 

G9. Kan.—Elliott v. Peters, 185 P. 

2d 139, 163 Kan. 631. 

Contributory negligence generally 
see infra §§ 456-493. 

Effect of willfulness or wantonness 
on defense of contributory negli¬ 
gence see supra subdivision a of 
this section. 

Rule as to negligence generally see 
the C.J.S. title Negligence § 131, 
also 45 C.J. p 982 note 61-p 983 
note 65. 

70. Minn.—Darian v. McGrath, 10 
N.W.2d 403, 215 Minn. 389. 

N J.—Masci V. Young, 162 A 623, 
109 N.J.Law 453, affirmed Young 
V. Masci, 53 S Ct. 599, 289 US. 
253, 77 L.Ed. 1158, 88 A.L.R. 170. 
N.Y.—Lewis V. Johnson, 233 N.Y.S. 
543, 133 Misc. 777. 

Action ez delicto 

Action of case for such negligence 
is action ex delicto, as distinguished 
from action ex contractu within rule 
that liability for tort depends on law 
of state within which tortious act 
occurred.—Ewell v. Cardinal, 167 A. 
533. 53 R.I. 469. 

Action ez contractu 

One injured in Massachusetts 
through operation of automobile 
rented in Connecticut was entitled 
to enforce renter’s statutory liabil¬ 
ity under Connecticut law, such re¬ 
covery being based on the leasing 


contract, of which the local statute 
was a part, and not on tort.—Levy 
V. Daniels’ U-Drive Auto Renting 
Co.. 143 A. 163, 108 Conn. 333, 61 A. 
L.R. 846. 

Common law same in two states 

U. S—Egan Chevrolet Co. v. Bruner, 

C.C.A.Minn., 102 P.2d 373, 122 A. 
L.R. 987. 

Xu action against motorist and 
railroad for injuries to brakeman 
crushed against locomotive which 
was struck by automobile, the suit 
against motorist was determinable 
by state laws.—Missouri Pac. R. Co. 

V. Eubanks, 207 S.W.2d 610. 208 S. 

W. 2d 161, 212 Ark. 652, reversed on 
other grounds Eubanks v. Thomas, 
68 S.Ct. 1528, 334 U.S. 854, 92 L.Ed. 

71. U.S—Boyle v. Ward, C.C.A.Pa., 
125 P.2d 672—Traglio v. Harris, 
G.C.A.Or., 104 F.2d 439, affirming 
Harris v. Traglio, 24 F.Supp. 402, 
certiorari dismissed Traglio v. 
Harris, 60 S.Ct. 125, 308 U.S. 629, 
84 L Ed, 524—Scheer v. Rockne 
Motors Corporation, C C.A.N.Y., 68 
P.2d 942—Carroll v. Harrison, D. 
C.Va., 49 F.Supp. 283, affirmed C. 
C.A., 139 F.2d 427—^American Cas¬ 
ualty Co. of Reading, Pa., v. Wind¬ 
ham, D,C-Ga„ 26 F.Supp. 261, af¬ 
firmed, C.C.A, 107 P.2d 88, certio¬ 
rari denied 60 S.Ct 714, 309 U.S. 
674, 84 L.Ed. 1019. 

Ariz.—Friedman v. Friedman, 9 P. 

2d 1015, 40 Ariz. 96. 

Ark—Lewis v Jackson, 83 S.W.2d 
69, 191 Ark. 102. 

Conn—James v. Von Schuckman, 
162 A. 3, 115 Conn. 490. 

D.C.—Giddmgs v. Zellan, 160 P.2d 
585, certiorari denied Zellan v. 
Giddings, 68 S.Ct 61, 332 U.S. 759, 

92 L Ed.-Paxson v. Davis, 66 

P.2d 492, 62 App.D.C. 146, certio¬ 
rari denied 54 S.Ct. 61, two cases, 
290 U.S. 643, 78 L.Ed. 658—Ruben- 
stein V. Williams, 61 P.2d 675, 61 
App.D C. 266. 

Ill.—O’Neal V. Caffarello, 25 N.E.2d 
634, 303 IlLApp. 574—Rapers v. 
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I Holmes, 10 N.E.2d 707, 292 Ill.App. 
116. 

Iowa.—^Kingery v. Donnell, 268 N. 
W. 617, 222 Iowa 241—Henriksen 
V. Crandic Stages, 246 N.W. 913,. 
216 Iowa 643—Redfern v. Redfern,. 
236 N.W. 399, 212 Iowa 454. 

Kan.—Pool v. Day, 40 P.2d 396, 141 
Kan. 195. 

Ky.—Peck's Adm'r v. Bell Line, 144 
S.W.2d 483, 284 Ky. 288. 

La.—Burke v. Massachusetts Bond¬ 
ing & Insurance Co., App., 19 So. 
2d 647, affirmed 24 So 2d 875, 209- 
La. 495. 

Me.—^Winslow v. Tibbetts, 162 A. 
785, 131 Me. 318. 

Mass.—Pilgrim v. MacGibbon, 47 N. 

E.2d 299, 313 Mass. 290—Murphy 
V. Smith, 29 N.B.2d 726, 307 Mass- 
64. 

Mich.—Slayton v. Boesch, 23 N.W.2d 
134, 315 Mich. 1—Meyer v. Wei- 
master, 270 N.W. 715, 278 Mich. 
370—Laughlin v. Michigan Motor 
Freight Lines, 268 N.W. 887, 276 
Mich. 545. 

Minn.—Darian v. McGrath, 10 N.W. 

2d 403. 215 Minn. 389. 

Miss.—Covington v. Carley, 19 So. 2d 
817, 197 Miss. 535—Mangum v. 

Reid, 173 So. 284, 178 Miss. 352 — 
Sharpies v. Watson, 127 So. 779,. 
157 Miss. 236. 

Mo.—Dennis v. Wood, 211 S.W.2d’ 
470—Larsen v. Webb, 58 S.W.2d’ 
967, 332 Mo. 370, 90 A.L.R. 67. 
N.H.—Boisvert v. Boisvert, 53 A.2d’ 
515—Richards v. Richards, 166 A. 
823, 86 N.H. 273. 

N.Y.—Miranda v. Lo Curto, 163 N.B. 
557, 249 N.Y. 191—Hall v. Bardol. 
23 N.Y.S.2d 596, 260 App.Div. 982, 
affirmed 34 N.E.2d 895, 285 N.Y. 
726—Kemp v. Stephenson, 247 N. 
Y.S. 650, 139 Misc. 38—Grimshaw 
V. Gnudi, 240 N.Y.S. 199, 136 Misc. 
443—Carlin v. Carlin. 29 N.Y.S.2d' 
925. 

N.C—Baird v. Baird, 28 S.E.2d 225, 
223 N.C. 730—^Farfour v. Fahad. 
199 S.E. 521, 214 NC. 281—Ingle 
V. Cassady. 181 S.E. 562, 208 N.C- 
497. 
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the issuance of an automobile liability policy'^2 or 
the making of the driver’s contract of employment'^3 
in another state. This rule applies to the question 


of negligent operation of the motor vehicle, *^4 the 
question whether plaintiff was guilty of contributory 
negligence, *^5 the applicability of rules as to imputed 


Ohio.—Collins v. McClure, 56 N'.E.2d 
171, 143 Ohio St. 569—Casper v. 
Higgrins, 6 N.E 2d 3, 54 Ohio App. 
21 —^De Shetler v. Kordt, 183 N.E. 
85, 43 Ohio App. 236. 

Pa.—^Builders Supply Co. v. McCabe, 
44 A-2d 256, 353 Pa. 107—Carney 
V. Carney, 35 PaDist. & Co. 221. 
R.I.—^Powers V. Goodwin, 192 A. 767, 
58 R.I. 372—Byron v. Brown, 163 
A. 881. 53 R.I. 91. 

S_ 0 ,—^Mobley v. Bland, 21 S.E.2d 22, 
200 S.C. 448—Long v. Carolina 
Baking Co., 3 S.E.2d 46. 190 S.C. 
367. 

Tenn.—Brown v. Hogan. 14 Tenn. 
App. 251. 

Va.—Sutton v. Bland, 184 S E. 231, 
166 Va. 132—Baise v. Hollifleld, 
164 S.E. 657, 158 Va. 498—Baise 
V. Warren, 164 S.E. 655, 158 Va. 
505. 

W.Va.—Schade v. Smith. 188 S.E. 

114, 117 W.Va. 703. 

Wis.—^Rohr v. Employers Liability 
Assur. Corporation, Limited of 
London, 9 N.W.2d 627, 243 Wia. 
113. I 

42 C.J. p 893 notes 23-41. 

Substantive rights of parties.— 
Green v. Maddox. 149 So. 882, 168 
Miss. 171, suggestion of error over¬ 
ruled 151 So. 160. 168 Miss. 171. 

Substantive rights and obligations 
of parties—Keehn v. Braubach, 30 
N.E.2d 156, 307 Ili.App. 339. 

The substantive elements neces¬ 
sary to a recovery are governed by 
law of state where collision occur¬ 
red.—^Muraszki v. William L. Clif¬ 
ford, Inc., 26 A.2d 578, 129 Conn. 123 
—Simon v. Nelson, 170 A. 796, 118 
Conn. 154—Ryan v. Scanlon, 168 A. 
17, 117 Conn, 428—Slobodnjak v. 

Coyne, 165 A. 681, 116 Conn. 545. 
Action by guest or passeuger 

(1) The rule applies to an action 
by a guest or passenger in an auto¬ 
mobile for injuries due to the negli¬ 
gence of the host in driving the 
automobile. 

Conn—Slobodnjak v. Coyne, 165 A. 
681, 116 Conn. 545. 

Del.—Skillman v. Conner, 193 A. 563, 
8 W.W.Harr. 402. 

Fla.—Myrick v. Griffin, 200 So. 383, 
146 Fla. 148. 

Ind.—Kahan v. Wecksler, 12 N.E. 

2d 998, 104 Ind.App. 673. 

Me.—^Pringle v. Gibson, 195 A. 695, 
135 Me. 297, rehearing denied 197 
A. 553, 135 Me. 512. 

Mass.—^Walker v. Lloyd, 4 N.E.2d 
306, 295 Mass. 507—Hall v. Ham¬ 
el, 138 NE. 925, 244 Mass. 464. 
Mich.—^Kaiser v. North, 289 N.W. 
325, 292 Mich. 49—Eskovitz v. 

Berger, 268 N.W. 883, 276 Mich. 
536. 


Mo.—Hargis v. Denny, 117 S.W,2d 
368. 

Neb.—^Alesio v. Lococo, 279 N.W. 
154, 134 Neb. 461. 

Nev.—Mitrovich v. Pavlovich, 114 
P.2d 1084, 61 Nev. 62. 

N.H.—Desrosiers v. Cloutier, 25 A. 
2d 123, 92 NH. 100—LaPlante v. 
Rousseau, 18 A.2d 777, 91 N.H. 330. 
N.J.—Siegel v. Saunders, 181 A. 48, 
115 N.J.Law 539. 

N.T.—Smith v, Clute, 14 N.E. 2 d 455, 
277 N T. 407, reargument denied 
16 N.E.2d 118, 278 NY. 598—Met¬ 
calf V. Reynolds, 195 N.E. 681, 267 
N.T. 52, reargument denied 198 N. 
E. 372, 268 N.T. 495—Ritchey v. 
Crudelle, 7 N.T.S.2d 909, 255 App. 
Div. 886 —^La Force v. Cataract 
Storage Co., 295 N.Y.S. 145, 162 
Misc. 657. 

N.C.—Harper v. Harper, 34 S.E.2d 
185, 225 N.C. 260—Brumsey v. Ma¬ 
thias, 6 S.E.2d 495, 216 N.C. 743— 
Clodfelter v. Wells, 195 S.E. 11. 
212 N.C. 823—Wright v. Pettus, 
184 S.E. 494, 209 N.C. 732—Wise 

V. Hollowell, 171 S.E. 82, 205 N. 

C. 286. 

Ohio—Freas v. Sullivan, 200 N.E. 
■639, 130 Ohio St. 486—Witdock v. 
Gyselbracht, 36 N.E.2d 40, 67 Ohio 
App. 120—Collins v McClure, 26 
N.B.2d 780, 63 Ohio App. 312. 

Pa.—Randall v. Stager, 49 A.2d 689, 
355 Pa. 352—Sudol v. Gorga, 31 
A. 2 d 119, 346 Pa. 463—Mackey v. 
Robertson, 195 A. 870, 328 Pa. 604 
—Mike V. Lian, 185 A. 775, 322 
Pa. 353—Oberholzer v. Oberholzer, 
12 Pa.Dist. & Co. 271. 

S.D.—McMahon v. De Kraay, 16 N. 

W. 2d 308, 70 S.D, 183. 

Tenn.—^Brown* v, Hogan, 14 Tenn. 
App. 251. 

W.Va.—White v. Hall, 188 S.E. 768, 
118 W.Va. 85—Wood v. Shrews¬ 
bury, 186 S.E. 294, 117 W.Va. 569. 
Wis—Hutzler v. McDonnell, 2 N. 
W.2d 207, 239 Wis. 568—Switzer 
v. Weiner, 284 N.W. 509, 230 Wis. 
599. 

(2) Unless law of state where 
guest was injured provided right of 
action for tort, none existed.—Sum¬ 
ner V. Brown, 167 A. 315, 312 Pa. 124. 

(3) Care as to guests see infra 
§§ 399^00. 

Feual statutes 

Application of statutes relating to 
speed, to action for personal injuries 
brought in another jurisdiction was 
not improper on ground that stat¬ 
utes are penal, where actions did 
not seek recovery of penalties.— 
Paxson V. Davis, 65 F.2d 492, 62 App. 

D.C. 146, certiorari denied 64 S.Ct. 
61, two cases, 290 U.S. 643i 78 L.Ed. 
668 . 


ColUsiou In axzuy base; federal &rtat- 
ute 

Under federal statute, action 
brought to recover for injuries sus¬ 
tained in automobile collision oc¬ 
curring within confines of army air 
base, located in particular state was 
governed by law of that state.—Kit¬ 
chens V. Duffield, App., 76 N.E 2d 
101, affirmed 79 NE.2d 906, 149 Ohio 
St. 500. 

72L N.H.—^Boisvert v. Boisvert, 53 A. 
2d 515. 

73. U.S.—^Venuto v. Robinson, C.C.A. 
N.J., 118 P.2d 679. certiorari denied 
Ross, Agent, Inc. v. Venuto, 63 S 
Ct. 58, 314 U.S. 627, 86 L Ed. 504. 

74. U.S.—Harrison v. Love, C.C.A. 
Mich, 81 F.2d 115. 

S.D.—McMahon v. De Kraay, 16 N.W. 

2d 308, 70 S.D. ISO. 

Tenn.—Brown v. Hogan, 14 Tenn. 
App. 251. 

Standard of care 

(1) The standard of care reduired 
of the parties is to be determined by 
the laws of the state where the inju¬ 
ry took place. 

U.S—Boyle v. Ward, C.aA.Pa., 125 
F.2d 672. 

Iowa.—Kingery v. Donnell, 268 N. 

W. 617, 222 Iowa 241. 

Mas.s.—Pilgrim v. MacGibbon, 47 N, 

E.2d 299, 313 Mass. 290. 

N.C.—Baird v. Baiid, 28 S.E.2d 225, 
223 N.C. 730. 

(2) The application of such stand¬ 
ards to the facts proved should be 
determined by the law of the forum. 
—Boyle V. Ward, supra. 

Beckless operation; intoxication 
Statute making driver liable to 
passenger only where accident occurs 
through reckless operation of auto¬ 
mobile or from intoxicatio-n relates to 
substantive law, not remedy.—^Red- 
fern V. Redfern, 236 N.W. 399, 212 
Iowa 454. 

75- U.S.—Traglio v. Hams, C.C.A. 
Or., 104 F.2d 439, 127 A.L.R. 803. 
certiorari dismissed Traglio v. 
Harris, 60 S.Ct. 125, 308 U.S. 629, 
84 L.Ed. 524—^Howe v. Scheibel. D. 
C.Pa., 47 P.Supp. 295. 

Iowa.—^Kingery v. Donnell, 268 N.W. 
617, 222 Iowa 241. 

Mass.—Smith v. Brown, 19 N.B.2d 
732, 302 Mass. 432. 

Pa.—Singer v. Messina, 167 A. 583, 
312 Pa. 129, 89 A-L.R. 1271. 
Contributory negligence generally 
see infra §§ 456-493. 

What law governs as to sufficiency 
of evidence and burden of proof of 
contributory negligence see infra § 
496- 
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neglig^ence/® and to other questions.'^'^ A rule of 
law established by the courts of the state in which 
the accident occurred is as binding as a legislative 

enactment.78 

What law governs with respect to the procedure 
in actions based on such accidents and the effect 
of the public policy of a state on the enforcement 
therein of the law of a sister state in which the 
accident occurred, are discussed infra § 496. 

Pleading or proof of foreign law. Where a mo¬ 
tor vehicle accident occurs in one state and suit is 
brought thereon in another, liability is determinable 
by the laws of the former state, if pleaded^s and 
established by evidence in the absence of plead¬ 
ing and proof as to the law of the former state, 
questions raised will be determined in accordance 
with the law of the forum,81 except as the courts of 
the forum may take judicial notice of the laws of 
the other state.82 

The law in force at the time of the injury gov¬ 
erns. 8 3 

Extraterritorial effect; nonresident. A statute 
imposing on the owner of a motor vehicle liability 


for the negligent operation thereof by another with 
the owner’s express or implied permission,84 or 
making the operator of an owner so consenting the- 
agent of the owner,85 has been held to have no ex¬ 
traterritorial operation or effect; but the former 
statute has been held properly applied to a non¬ 
resident owner who intrusts his car, in his own 
state, to one who negligently drives it in the state 
having such statute.86 

Transaction affecting ownership. As to the own¬ 
ership of an automobile involved in a collision, the 
validity of the transaction affecting ownership de¬ 
pends on the law of the state in which the property 
is situated and the parties reside,87 

§ 260. Care as to Equipment and Condition 
of Vehicle 

It Is the duty of the owner or operator of a motor ve¬ 
hicle to use due care to have it in safe condition and: 
properly equipped for operation, and negligence in such 
respect will be actionable if it is the proximate cause of 
injury. 

It is the duty of the owner or operator of a motor 
vehicle to see that it is in a reasonably safe condition 
before operating it upon a public highway, 88 that it 


CoiLtrilbiLtory neg'lig'eiice as matter of 
law 

Mass.—Stiles v. Wright, 32 K.B.2d 
220, 308 Mass. 326. 

Tenn,—Virginia Ave. Coal Co. v. Bai¬ 
ley, 205 S,W.2d 11, 185 Tenn. 242. 
Contributory negligence of guest 
Ariz.—Friedman v. Friedman, 9 P.2d 
1015, 40 Ariz. 96. 

76. U.S.—Traglio v. Harris, C.C.A. 
Or., 104 F.2d 439, 27 A.L.R. 803, 
certiorari dismissed Traglio v. 
Harris, 60 S.Ct. 125, 308 U.S. 629, 
84 L.Ed. 524. 

77. Co employee’s liability for death 
of employee.—Bernard v, Jennings, 
244 N.W. 589, 209 Wis. 116. 

Status of driver; independent con¬ 
tractor 

U. S.—^Venuto v. Robinson, C.C.A.N.J., 
118 F.2d 679, certiorari denied C. A. 
Ross, Agent, Inc. v. Venuto, 62 S, 
Ct. 58. 314 U.S. 627, 86 L.Ed. 504 

Conn.—Muraszki v. William L. Clif¬ 
ford. Inc.. 26 A.2d 678, 129 Conn. 
123. 

Mo.—Mattan v. Hoover Co., 166 S.W. 
2d 557, 350 Mo. 506. 

78. D.C.—Ruhenstein v. Williams, 
61 F.2d 575, 61 App D.C. 266. 

In absence of any decision by 
courts of foreign state as to the 
meaning of certain words in its stat¬ 
utes, it is the duty of the local court 
to determine their meaning.—Legere 

V. Tatro, 52 N.E.2d 11, 315 Mass. 141. 

79. Ohio.—^De Shetler v. Kordt, 183 
N.E:. 85. 43 Ohio App. 236. 


Guest’s action against host 
Neb.—^Alesio v. Lococo, 279 N.W. 154, 
134 Neb. 461. 

80. Ohio.—De Shetler v. Kordt, 183 
N.E. 85, 43 Ohio App. 236. 

81. Colo.—Oliver v. Weaver, 212 P. 
978, 72 Colo. 540. 

Wis—Switzer v. Weiner, 284 N.W. 
509, 230 Wis. 599. 

Presumption as to law of sister state 
see Evidence § 133. 

Common law of forum 
Ky.—Public Service Co. of Indiana 
V. Schneider's Adm'r, 85 S.W.2d 676, 
260 Ky. 334, 102 A.L.R. 712. 

Mo—Boyer v. North End Drayage 
Co.. 67 S.W.2d 769. 

N.T.—Cherwien v. G-eiter, 279 N.T.S. 
553, 244 App.Div. 814, affirmed 5 N. 
E.2d 185, 272 N.Y. 165. 

Speed law of forum 
Vt.—Gould V. Gould. 6 A.2d 24, llO 
Vt. 324. 

82. Mass.—^Walker v. Lloyd, 4 N.E. 
2d 306, 295 Mass. 507. 

Wis,—Switzer v. Weiner, 284 N.W. 
509, 230 Wis. 599. 

Judicial notice of laws of other 
states, territories, and provinces 
see Evidence §§ 18—20. 

83. Ohio.—^Freas v. Sullivan, 200 N. 
E. 639, 130 Ohio St. 486. 

Accident occurring before amend¬ 
ment of statute 

Rights of parties involved in au¬ 
tomobile accident occurring before 
amendment to statute must be deter¬ 
mined under statute as it existed at 

636 


time of accident.—Leete v. Hays, 233“ 
N.W. 481, 211 Iowa 379. 

Time of granting license not deter¬ 
minative 

Motorist's liability for negligence 
is determined by law at time of tort, 
not at time of granting of driver's 
license.—Sleeper v. Woodmansee, 54 
P.2d 519, 11 Cal.App.2d 595. 

84. U.S.—Scheer v. Rockne Motors 
Corporation, C.C.A.N.Y., 68 P.2d 

942. 

Cal.—Eayless v. Mull, 122 P.2d 608, 
50 Cal.App.2d 66 . 

N.Y.—Cherwien v. Geiter, 5 N.E.2d 

185, 272 N.Y. 165—Miranda v. Lo- 
Curto, 163 N.E. 557. 249 N.Y. 191. 

Statutory liability of owner generally 
see infra § 442. 

35. R.I—^Kernan v. Webb, 148 A- 

186, 50 R.I. 394. 

Wis—Zowin V. Peoples Brewing Co.^ 
273 N.W. 466, 225 Wis. 120. 
Relationship of agency generally see 
infra § 436. 

88 . U.S.—Young v. Masci, N.J., 53 
S.Ct. 599, 289 U.S. 253, 77 L.Ed. 
1158, 88 A.L.R. 170, 

87«i Iowa.—^Enfield v. Butler, 264 N. 

W. 546, 221 Iowa 615. 

88 , Ala.—Motor Terminal & Trans¬ 
portation Co. V. Millican, 12 So. 2d! 
96, 244 Ala 39. 

Cal.—Corpus Juris quoted In Silvey 
V. Harm, 8 P.2d 570, 577, 120 Cal. 
App. 561. 

Ind.—Daugherty v. Hunt, 38 N.E.2d 
250, 110 Ind.App. 264. 

La.—Ross V. Tynes, App., 14 So.2d 
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is so equipped that it may at all times be under con¬ 
trol and not become a menace to other traffic,and 
that its condition and equipment are safe and suita¬ 
ble for the particular kind of use in which it is to be 
employed;®® and if he fails to exercise ordinary care 
in such respect, and injuries are caused by reason 
of defects in the machine which might have been 
discovered and repaired by such care, he is liable 
for such injuries.®! Tf. however, ordinary care is 
exercised, the mere fact that an injury results be¬ 
cause of some defect in the machine does not es¬ 
tablish negligence of the operator,®^ as where the 
operator is excusably ignorant of defects in the 
mechanism or equipment of the vehicle,®® and it is 
not negligence to operate a car whose defect is of 
such character that it is not likely to cause injury 
to persons or property.®^ 

Where the circumstances disclosed fail to show 
any negligence as to the equipment and condition 


of the motor vehicle, no liability may be predicated 
on alleged negligence in such respect,®® and, even 
though there may be a defect in equipment or con¬ 
dition amounting to negligence, liability may not be 
predicated thereon where such defect was not the 
proximate cause of injury.®® Failure to obey gov¬ 
ernmental regulations with respect to the equip¬ 
ment of motor vehicles has been held to constitute 
negligence per se,®^ although it has also been said 
that in the application of statutes specifying the 
equipment required on motor vehicles the courts 
will recognize the doctrine of no liability without 
fault, under which notice, actual or constructive, is 
essential in order to hold an owner for violation of 
the statute.®® 

The owner or operator of a motor vehicle must 
exercise the care of an ordinarily prudent man to 
maintain it in reasonably safe running condition,®^ 
as by due inspection,! and is chargeable with notice 


80—Borg V. Jahneke Service, 122 
So 900, 11 La-App. 692, reheard 124 
So. 6S0, 11 La.App. 694. 

Me.—Dostie v. Lewiston Crushed 
Stone Co„ 8 A.2d 393, 139 Me. 284. 
Md.—Sothoron v. West, 26 A.2d 16, 
180 Md. 539. 

Mass.—Van Steenbergen v. Barrett, 
190 NE. 597, 286 Mass. 400. 

Pa,—Delair v. McAdoo, 188 A. 181, 
324 Pa. 392—Hutchinson v. Brum¬ 
baugh, Com.Pl., 24 WestCo.L.J. 
113. 

42 C.J. p 893 note 44. 

Accelerator 

La-—Landry v. McNeil Hunter Mo¬ 
tor Co., 122 So. 293, 11 La.App. 380. 
N.J.—Hennig v. Booth, 132 A. 294, 4 
N.JMisc. 150. 

Steering gear 

La.—Sears v. Interurban Transp. Co., 
125 So. 748, 14 La.App. 343. 

42 C.J. p 893 note 44 [a]. 

Tires 

Cal.—Sherman v. Frank, 146 P.2d 704, 
63 Cal.App.2d 278. 

Pa.—Delair v. McAdoo, 188 A. 181, 
324 Pa. 392. 

Newest type truck 
With respect to liability under En¬ 
abling Act of state to National Guard 
truck driver who was injured while 
cranking truck when preceding truck 
backed suddenly, state was not re¬ 
quired to have newest or best trucks. 
—Spence v. State, 288 N.T.S. 1009, 
159 Misc. 797. 

Absence of a rear-view mirror 
Or.—Kuehl v. Hamilton, 297 P. 1043, 
136 Or. 240. 

89. Cal—Sherman v. Frank, 146 P. 

2d 704, 63 Cal.App.2d 278. 

La.—Ross V. Tynes, App., 14 So. 2d 
80. 

Me.—^Dostie v. Lewiston Crushed 
Stone Co., 8 A.2d 393, 136 Me. ^84. 


Md.—Sothoron v. West, 26 A.2d 16, 
180 Md. 539. 

Emergency 

The operator of a motor vehicle 
may not allow his automobile to ,be 
in such condition that he cannot 
properly control it in an emergency 
—Casey v. Marshall, 169 P.2d 84, 64 
Ariz, 260. 

90. Wash.—Graves v. Mickel, 29 P. 
2d 405, 176 Wash. 329. 

Heavy load on mountainous road 
Owner and driver operating truck 
hauling heavy load over mountain¬ 
ous road must have truck properly 
equipped for such service.—Graves v. 
Mickel, supra. 

91. Cal.—Sherman v. Frank, 146 P. 
2d 704, 63 Cal.App.2d 278—Corpus 
Juris quoted in Silvey v. Harm, 8 
P.2d 570. 577, 120 Cal.App. 661. 

La.—Ross V. Tynes, App., 14 So.2d 
80. 

N.D.—Corpus Juris cited in Miller v. 
State Automobile Ins. Ass'n, 21 N. 
W.2d 621, 630, 74 N.D. 306. 

Or.—Bogart v. Cohen-Anderson Mo¬ 
tor Co., 98 P.3d 720, 164 Or. 233. 

42 C.J. p 894 note 45. 

Liability of: 

Operator generally see infra § 426. 
Owner generally see infra §§ 428- 
442. 

Persons other than operator or 
owner see infra §§ 443-455. 

92. Utah.—^White v. Pinney, 108 P. 
2d 249, 99 Utah 484. 

Wis.—^Walk V. Boudheim, 271 N.W. 

27, 223 Wis. 514. 

42 C.J. p 894 note 46. 

93 . Utah.—White v. Pinney, 108 P. 
2d 249, 99 Utah 484 

94. N.T—Teich v Ruppert, 194 N. 
T.S. 645, 201 App.Div. 682. 

42 C.J. P 894 note 47. 
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95. Cal.—Rath v. Bankston, 281 P. 
1081, 101 Cal App. 274. 

S.C.—Googe V. Speaks, 9 S.E.2d 439, 
194 S.C. 206. 

Wash.—Robbins v. Hansen, 52 P.2d 
908. 184 Wash. 677. 

96. Ga.—^Harris v. Whitehall Chev¬ 
rolet Co., 189 S.E. 392, 55 Ga.App. 
130. 

Kan.—Goodloe v. Jo-Mar Dairies Co., 
185 P.2a 158, 163 Kan. 611. 

S.C.—Googe V. Speaks, 9 S.F.2d 439r 
194 S.C. 206. 

Mirror 

Absence of rear-view mirror on 
truck being backed closer to gondola 
car to facilitate loading of sand and 
gravel from hopper held not proxi¬ 
mate cause of injury to plaintiff 
caught between truck and gondola 
car where rear-view mirror would 
not have disclosed presence of one so 
close to rear of truck.—Czarnetzky v. 
Booth, 246 N.W. 574, 210 Wis. 536. 

97. Cal.—Linde v Emmick, 61 P.2d 
338, 16 Cal,App.2d 676. 

Iowa.—Kisling v. Thierman, 243 N. 

W. 552, 214 Iowa 911. 

Tires 

Iowa.—Burwell v. Siddens, 25 N.W.2d 
864, 238 Iowa 645. 

98. N.T.—Schaeffer v. Caldwell, 78 
N.T.S.2d 652, 273 App.Div. 263. 

99. Cal.—Sherman v. Prank, 146 P. 
2d 704, 63 Cal.App.2d 278. 

1 . Ala.—Motor Terminal & Trans¬ 
portation Co. v. Millican, 12 So.2d 
96, 244 Ala. 39. 

Pa.—Delair v. McAdoo, 188 A. 181, 
324 Pa. 392. 

Utah.—White v. Pinney, 108 P.2d 
249, 99 Utah 484. 

Wash.—Graves v. Mickel, 29 P.2d 405, 
176 Wash. 329. 

Knowledge of defect 

An owner or operator of a motor 
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of everything which due inspection would disclose.^ 
One driving a strange car for the first time owes 
a duty to the public to see that there are no obvi¬ 
ous defects in its mechanism which may cause in¬ 
jury to otherS;3 but one who borrows a vehicle for 
use in an emergency is not required to search for 
hidden defects nor is he liable for an injury result¬ 
ing from the existence of such a defect.^ 

Signaling device. The duty to exercise due care 
in the operation of a motor vehicle by use of sig¬ 
nals and warnings, as discussed infra § 288, ordina¬ 
rily carries with it a duty to have the vehicle 
equipped with a horn, bell, or other signaling de- 
vice,5 the duty so to equip a motor vehicle some¬ 
times being imposed by governmental regulations,6 
but lack of such equipment in working order will not 
constitute actionable negligence unless such lack 
proximately caused injury.^ 

Windshield. Violation of statutes prohibiting op¬ 
eration of motor vehicles with nontransparent ma¬ 
terial on the front windshield is negligence per se,^ 
but in order to preclude recovery such violation 


must be the proximate cause of the damage.9 Sleet 
forming on the windshield of a motor vehicle is not 
within the purview of statutes making it unlawful 
to drive a vehicle with a sign, poster, or other non¬ 
transparent material on the windshield or windows 
thereof.^® 

§ 261. - Brakes 

The driver or owner of a motor vehicle Is under a duty 
to see that it Is duly equipped with adequate brakes in 
working order. 

Under general rules of ordinary care, frequently 
embodied in statutes, the driver or owner of a mo¬ 
tor vehicle is under a duty to have it equipped with 
adequate brakes^^ and to see that they are in such 
condition that they can be used in stopping or con¬ 
trolling the speed of the vehiclei 2 jn an emergen- 
cy.l2 In order to be sufficient or adequate within 
the contemplation of regulatory statutes, brakes 
should be such as will promptly check and slacken 
the speed of a motor vehicle and bring it to a com¬ 
plete stop,^^ and should be suitable for the particu- 


vehicle who has knowledge of Its de¬ 
fective condition must inspect It be¬ 
fore using it on the highways.—Mo¬ 
tor Terminal & Transportation Co. v. 
Millican, 12 So.2d 96, 244 Ala. 39. 
rally Inspection 

The owner or operator of a motor 
vehicle must exercise reasonable care 
in the inspection of the automobile, 
but in absence of evidence that au¬ 
tomobile or equipment was defective 
the owner or driver, in order to es¬ 
cape imputation of negligence, is not 
required to inspect them each day be¬ 
fore using or permitting them to be 
used.—^White v. Pinney, l08 P.2d 249, 
99 Utah 484. 

2 . Me.—Dostie v. Lewiston Crushed 
Stone Co., 8 A.2d 393, 136 Me. 284. 

Irrespective of ownership 

Driver is charged with notice of 
everything reasonable inspection 
would disclose, whether automobile 
belongs to him or another.—Petersen 
V. Seattle Automobile Co., 271 P. 
1001, 149 Wash. 648. 

3. Md.—Sothoron v. West, 26 A-2d 
16, 180 Md. 539. 

4. Ark.—Guile v. Snyder, 263 S.W. 
403, 165 Ark. 221. 

42 C J. p 894 note 48. 

5. Del. — Garrett v. People’s R. Co , 
64 A. 254, 22 Del. 29. 

Ky.—Weidner v. Otter, 188 S.W. 335, 
171 Ky. 167. 

42 C.J. p 915 note 78. 

& Neb.—Tews v. Bamrick, 26 N.W. 
2d 499, 148 Neb. 59—Ross v. Car- 
roll, 291 N.W. 726, 138 Neb. 1. 

Tex.—Staten v. Monroe, Civ.App., 150 
S.W. 222. 

42 C.J. p 916 note 82. 


V^ilatlon as negligence 

A violation of code section provid¬ 
ing that every motor vehicle shall be 
eciuipped with a horn in good work¬ 
ing order and audible for a distance 
of at least two hundred feet, con¬ 
stitutes negligence.—McGough Bak¬ 
eries Corp. v. Reynolds, 35 So.2d 332, 
250 Ala. 592. 

7. Ga.—Harris v. Whitehall Chevro¬ 
let Co„ 189 S.B. 392, 55 Ga.App. 
130. 

Tenn.—^Havron v. Page, 157 S.W.2d 
856, 25 Tenn.App. 367. 

8 . Mich.—Strong v. Kittenger, 1 N. 
W.2d 479, 300 Mich. 126. 

9. Mich.—Strong v. Kittenger, su¬ 
pra. 

10. Or.—Kirkley v. Portland Elec¬ 
tric Power Co., 298 P. 237, 136 Or. 
421. 

11 . Or.—Foster v. Parra, 243 P. 778, 
117 Or. 286. 

Wash.—^Allen v. Schultz, 181 P. 916, 
107 Wash. 393, 6 L.R.A. 676. 

42 C.J. p 896 note 83. 

Whether moving or stopped 

Statute requiring automobile to be 
equipped with adequate brakes held 
applicable, as long as automobile was 
on highway, whether stopped or mov¬ 
ing.—Landry v. Hubert, 141 A. 593, 
101 Vt. Ill, 63 A.L.R. 396. 

Where brakes are adequate to con¬ 
trol car at reasonable speed it is not 
a trespasser on the road.—Foley v. 
John H. Bates, Inc., 4 N.E.2d 349, 295 
Mass. 557. 

Inspection 

The fact that the brakes of a mo- 
i tor vehicle have not been inspected 
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as required by a city ordinance is 
immaterial where the owner and op¬ 
erator of such vehicle are nonresi¬ 
dents of the city and therefore not 
required to have their vehicle in¬ 
spected by the city authorities.— 
Paquet v. Renken, La.App., 30 So 2d 
218. 

12 . La.—Southall v. Smith, 92 So. 
402, 151 La. 967, 27 A.L.R. 1194. 

42 C.J. p 897 note 84. 
positive duty 

Automobile owners had a positive 
duty under statute to have their au¬ 
tomobile equipped with brakes capa¬ 
ble of holding it on any plus or mi¬ 
nus grade upon which it was to be 
operated.—McCoy v. Courtney, 172 
P. 2 d 596, 25 Wash.2d 956. 

Duty to remedy defective brakes 
Miss.—Wheat v. Wheat. 139 So. 849. 

162 Miss. 595. 

Trailer coach 

Statutes requiring a trailer coach 
to be equipped with brakes which can 
be operated by the driver of the tow¬ 
ing vehicle do not apply to other 
types of vehicles even though towed. 
—McNown V. Pacific Freight Lines, 
122 P.2d 582, 50 Cal.App 2d 221 . 

13. Neb.—^Ziskovsky v. Miller, 231 
N.W. 809, 120 Neb. 255. 

14. Neb,—^Ziskovsky v. Miller, su¬ 
pra. 

Stopping distance 

The brakes on an automobile would 
be deemed adequate under the stat¬ 
ute if capable of stopping the au¬ 
tomobile on a dry, hard, approximate¬ 
ly level stretch of highway within 
thirty-seven feet if automobile was 
, traveling at twenty miles an hour. 
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lar type of vehicle^^ in ordinary reasonable use on 
the highway.16 

Emergency and foot brakes. Under some stat¬ 
utes, a motor vehicle must be equipped with ade¬ 
quate emergency and foot brakes,^7 and the primary 
purpose of such statutory provisions is to regulate 
motor vehicles which are to run upon the highway 
rather than the conduct of drivers.^8 Such statu¬ 
tory provisions are designed to provide two sepa¬ 
rate means of stopping a motor vehicle in order to 
increase the margin of safety,and it is the legis¬ 
lative intent under statutes of this sort that every 
motor vehicle falling within the provisions of the 
statute shall have two separate brakes, each of 
which is alone capable of stopping the vehicle.^® 
The emergency brake is for the purpose of bringing 
the car to a stop in a sudden or unexpected occur¬ 
rence or circumstance,21 and is to be used in addi¬ 
tion to the foot brake,22 and also in case the foot 
brake should be out of order or unable to bring the 
motor vehicle to a stop.23 Its use is not limited to 


parking purposes,24 and statutory provisions requir¬ 
ing a driver to apply the emergency brake before 
leaving his automobile unattended have no applica¬ 
tion to operation of the car on the highway with 
respect to the sufficiency of the brakes of a moving 
car.25 In order to excuse noncompliance with such 
statutory requirements, defendant must show that 
something occurred wholly without his fault which 
rendered compliance impossible.26 

Use of brakes. Due care as to brakes requires 
that the operator be familiar with their use27 and 
that he use them, if need be, to avoid accidents.2S 

Violation as negligence. While there is authority 
to the contrary,29 operation of a motor vehicle with¬ 
out adequate brakes, in violation of a statute or or¬ 
dinance, has been held to constitute negligence^o* 
per se^i or prima facie evidence of an intent to- 
violate the statute in this respect,22 rendering the 
motorist liable for injuries proximately resulting 
from such defect.22 However, he will not be re¬ 
sponsible where he is not chargeable with negli- 


and within fifty-eight feet if automo¬ 
bile was traveling at twenty-five 
miles an hour.—Hamilton v. Pinch, 
109 P.2d 852, 166 Or. 156, rehearing 
denied 111 P.2d 81, 166 Or. 156. 

15. Ind.—Turrell v. State, 51 N.E.2d 
359, 221 Ind. 662—Rentschler v. 
Hall, App., 69 N.E.2d 619. 

Term of relative significance 
The word "adequate” as used in 
statutes requiring brakes to be ade¬ 
quate is a term of relative signifi¬ 
cance.—Rentschler v. Hall, supra. 

10 . Ind.—Turrell v. State, 51 N.E.2d 
359, 221 Ind. 662—Rentschler v. 
Hall, App., 69 N'.E.2d 619. 

17. N.Y.—^People v. Cicardo, 250 N. 
T.S. 477. 140 Misc. 332. 

Car In neutral 

Equipment of automobile with 
mechanism designed to give car 
standard shift, so constructed that, 
when car was in neutral, foot brake 
was ineffective, could not be made 
basis of actionable negligence.—Mc¬ 
Cormick V. Merritt, 250 N.T.S. 443, 
232 App.Div. 619. 

18. Conn.—Romansky v. Cestaro, 
145 A. 156, 109 Conn. 654. 

19. La.—Rochefort v. Teche Lines, 
App., 186 So. 751. 

20 . La.—Rochefort v. Teche Lines, 
supra. 

Broken axle 

Where it appeared that after the 
breaking of an axle on a motor truck 
the foot brakes alone were insuffi¬ 
cient to stop the truck while it was 
going downhill, this did not estab¬ 
lish the insufficiency of the foot 
brakes to meet the statutory stand¬ 


ard.—Smith V. Finkel, 34 A.2d 209, 
130 Conn. 354. 

21 . N.Y.—People v. Cicardo. 250 N. 
Y.S. 477, 140 Misc. 332. 

Adequacy of emergency brake 

(1) Fact that emergency brake on 
bus was no different, with respect 
to efficiency, from that on other buss¬ 
es of standard manufacture did not 
excuse failure to comply with stat¬ 
ute requiring emergency brake to be 
adequate to stop bus.—Rochefort v. 
Teche Lines, La.App., 186 So. 761. 

(2) An emergency brake which 
could not stop bus traveling twenty- 
five miles per hour in less than three 
hundred forty-two feet was not "ade¬ 
quate to control” movement of bus as 
required by statute.—Rochefort v. 
Teche Lines, supra 

22. N.Y.—^People v. Cicardo, 250 N. 
T.S. 477, 140 Misc. 332. 

23. N.Y.—^People v. Cicardo, supra. 

24. N.Y,—^People v. Cicardo, supra 

25. N.Y.—^People v. Cicardo, supra. 

26. Mo.—Lochmoeller v. Kiel, App., 
137 S.W.2d 625. 

27. Del.—Garrett v. People’s R. Co., 
64 A. 254, 22 Del. 29. 

Competency of driver generally see 
infra §§ 264, 265. 

28. Me.—Gravel v, Roberge, 134 A. 
375, 125 Me. 399. 

42 C.J. p 897 note 86 . 

29. Iowa.—^Amelsburg v. Lunning, 
14 N.W.2d 680, 234 Iowa 852. 

Vt.—^Landry v. Hubert, 141 A. 593, 
101 Vt. Ill, 63 A.L.R. 396. 

30. La.—Russo v. Aucoin, App., 7 
So.2d 744—Luetkenhoelter v. Clem¬ 
ents, App., 144 So. 262. 
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Miss.—^Wheat v. Wheat, 139 So. 849,. 
162 Miss. 595. 

Va—Stratton v. Bergman, 192 S.H. 
813, 169 Va 249. 

Overloading the vehicle to a point 
so excessive as to render good brakes 
inadequate to stop the vehicle is neg¬ 
ligence.—Luetkenhoelter v. ClementSr 
LaApp., 144 So. 262. 

31. Ala.—^W’llliam E. Harden, Inc., v- 
Harden, 197 So. 94, 29 AlaApp- 
411. 

Ariz—^IVomack v. Preach, 163 P 2d 
280, 63 Ariz. 390, reheard 165 P.2d 
657, 64 Anz. 61. 

Ga.—Harper v. Hall, App., 46 S.B.2d 

201 . 

N.C.—Tysinger v. Coble-Dairy Prod¬ 
ucts, 36 S.E.2d 246. 225 N.C. 717. 
Wash.—McCoy v. Courtney, 172 P, 
2d 596, 25 Wash.2d 956. 

42 C.J. p 897 note 88 . 

Regardless of whether defect dne 1,o> 
owner^s or operator's negligence 
Conn.—Smith v. Finkel, 34 A.2d 209', 
130 Conn. 354. 

32. Or.—Foster v. Farra, 243 P. 778, 
117 Or. 286. 

33. Anz.—Womack v. Preach, 163 P. 
2d 280, 63 Ariz. 390, reheard 165 
P.2d 657. 64 Anz. 61. 

La—Russo v. Aucoin, App., 7 So.2d 
744—Gordy v. Calcasieu Gin Co., 
133 So. 277. 15 La.App. 408. fol¬ 
lowed in 132 So. 279, 15 LaApp. 
406. 

Md.—Sothoron v. West, 26 A.2d 16, 
180 Md. 539. 

Tex.—Russell Constr. Co. v. Ponder, 
186 SW.2d 233. 143 Tex. 412. 

Va.—Hubbard v. Murray, 3 S.B.2d 
397, 173 Va. 448. 

42 C.J. p 897 note 90. 
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gence in respect of the defect in the brakes, 34 as f 
where he was excusably ignorant of their defective 
condition, 35 and the mere fact that a motor vehi¬ 
cle had defective brakes does not show actionable 
negligence imposing liability for injuries where such 
defect was not the proximate cause of the acci- 
dent.3® 

Contributory negligence. Where the operator of 
an automobile is injured in an accident, the fact 
that the brakes of his car are defective tends to 
show contributory negligence,^? and, where the 
owner of an automobile permits another to oper¬ 
ate it when it is not equipped with adequate brakes 
as required by statute, he is negligent and cannot 
recover for injuries to his car in a collision to which 
the lack of adequate brakes contributed.38 

§ 262. - Chains 

Failure to equip a motor vehicle with chains Is not 
negligence per se, but it is a fact which may, with other 
facts, support a finding of negligence. 

Failure to equip the wheels of a car with tire 
chains does not necessarily constitute negligence,38 
and there is authority for the view that it is not 
negligent to drive at a reasonable rate of speed and 
with reasonable care, without chains, on an icy and 
slippery street.40 However, the absence of chains 


is a fact which, with other facts, may support a 
finding of negligence,4^ and it has been held, where 
the conditions are such that an ordinarily prudent 
person would use chains on the wheels of his auto¬ 
mobile, that a failure to do so constitutes negli- 
gence.42 The operation of a car which is equipped 
with skid chains may, under some circumstances, re¬ 
quire less care on the part of the driver in approach¬ 
ing a street crossing or a pedestrian than if it did 
not have chains.^3 

§ 263. - Lights 

a. In absence of governmental regula¬ 

tions 

b. Under governmental regulations 

c. Time for displaying lights 

a. In Absence of Governmental Regulations 

In the absence of governmental regulation to the 
contrary, it is not negligence per se to travel at night 
without lights on a vehicie, and automobile headlights 
need not have dimming devices unless a regulation so re¬ 
quires. 

It has been said that, in the absence of any gov¬ 
ernmental regulation requiring lights, there is no 
duty on the operator of a vehicle to display lights 
thereon when it is operated at night,44 and that it 
is not negligence per se to travel at night without 


Defective brakes sliown to be con- 
tiibating' cause of accident where the 
driver speeded up at intersection to 
avoid collision because the defective 
character of the brakes left him no 
choice as between stopping or speed¬ 
ing up to prevent collision with other 
car.—Bergendahl v. Rabeler, 276 N. 
W. 673, 133 Neb 699, 

34. Wis.—Walk v. Boudheim, 271 N. 
W. 27, 223 Wis. 514. 

35. Cal.—^Hanson v. Weckerle, 63 P. 
2d 322. 18 CaLApp 2d 214. 

Iowa,—^Amelsburg v. Lunning, 14 N. 

W2d 680, 234 Iowa 852. 

Trozen 

Where the brakes on an automo¬ 
bile had frozen because driven 
through slush and muddy water in 
cold weather, and the driver was ex¬ 
cusably ignorant of their frozen con¬ 
dition, he was not chargeable with 
negligence in connection with the 
defects in the brakes.—^Amelsburg v. 
Liunning, supra. 

Becent adjustment 

Failure of brakes to operate does 
not impose liability on one who had 
examined and adjusted them two or 
three days before the accident, at 
which time they worked properly.— 
Joyce V. Brockett, 200 NT.S. 394, 205 
App.Div. 770, affirmed 143 N.E. 743. 
237 N.T. 661. 

36. Ga.—Harris v. Whitehall Chev¬ 


rolet Co, 189 S.B. 392, 65 Ga.App. 
130. 

Ky.—Rawlings v. Clay Motor Co., 
154 S.W.2d 711, 2S7 Ky. 604. 

Miss.—Hattiesburg Chero-Cola Bot¬ 
tling Co. V. Price, 106 So. 771, 141 
Miss. 892, suggestion of error over¬ 
ruled 108 So. 291, 143 Miss. 14. 
N.M.—Haire v. Brooks, 83 P.2d 9SO, 
42 N.M. 634. 

N.T.—Ritchey v. Crudelle, 7 N.T.S.2d 
909, 255 App.Div. 886. 

N.C—Tysinger v. Coble Dairy Prod¬ 
ucts, 36 S.E.2d 246, 225 N.C. 717. 
Va—Reel v. Spencer, 47 S.E.2d 359, 
187 Va. 530. 

42 C.J. p 897 note 91. 

Absence of efficient foot brake on 
truck backed closer to gondola car 
to facilitate loading of sand and 
gravel held not pioximate cause of 
injuries to plaintiff caught between 
truck and gondola car, where hand 
or emergency brake was sufficient.— 
Czarnetzky v. Booth. 246 N.W. 574, 
210 Wis. 536. 

Disconnection of taxicab’s emer- 
gency brake held not negligence con¬ 
stituting proximate cause of injuries 
to pedestrian struck by cab, in view 
of uncontradicted testimony that 
four-wheel foot brake was as effi¬ 
cient as emergency brake and ab¬ 
sence of evidence that driver failed 
to stop promptly.—^Matassa v. Econo¬ 
my Cab Co., La.App., 158 So. 239. 
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37. Ark.—^Davis v. Hareford, 245 S. 
W. 833, 156 Ark. 67. 

Miss.—^Downing v. City of Jackson, 
24 So 2d 661, 199 Miss. 464. 

42 C.J. p 897 note 92. 

38. Iowa—^Herman v. Bgy, 207 N. 
W. 116. 

39. Pa—Miles v. Myers, 45 A.2d 60, 
353 Pa. 316—Fitzpatrick v. Pralon 
Cleaners & Dyers, 195 A. 644, 129 
Pa.Super. 437. 

40. Iowa.—^Livingston v. Chambers, 
183 N.W. 429, 191 Iowa 966. 

Kan.—Corpus Juris quoted in Walls 

V. Consolidated Gas Utilities Cor¬ 
poration, 84 P.2d 881, 884, 148 Kan. 
896. 

41. Pa.—Miles v. Myers, 45 A.2d 60, 
353 Pa. 316—Fitzpatrick v. Pralon 
Cleaners & Dyers, 195 A. 644, 129 
Pa.Super. 437. 

42. N.T.—Easterbrook v. State, 202 
N.T.S. 896, 122 Misc. 397. 

42 C.J. p 897 note 95. 

43. Mo.—^Rettlia v. Salomon, 274 S. 

W. 366, 308 Mo. 673. 

44. Mo.—Roper v. Greenspon, App., 
192 S.W, 149, reversed on other 
grounds 198 S.W. 1107, 272 Mo. 288, 
L.R.A.1918D 126. 

42 C.J. p 896 note 68. 
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lights.^® It would seem, however, that such ex¬ 
pressions, while technically correct, should be lim¬ 
ited in their application, for it is obvious that cir¬ 
cumstances may be such as to make it negligent to 
proceed along a highway at night without lights^® 

Dmimers. In the absence of any statutory re¬ 
quirement, the owner of an automobile is not under 
a duty to have it equipped with dimmers,'^ 7 and 
driving with glaring headlights does not necessarily 

constitute negligence.48 

b. Under G-overnmental Regulations 

The purpose of governmental regulations requiring 
lights on motor vehicles is to facilitate the vision of the 
driver and to make his vehicle readily visible to other 


§ 263 

travelers. Both owner and operator are under a duty to 
obey such regulations. 

Statutes or ordinances usually require motor ve¬ 
hicles to possess and use lighting equipment, and 
their purpose is to enable the driver of the lighted 
vehicle to see and to enable his vehicle to be seen 
by others on the road.^^ Such provisions should he 
interpreted in as practical a manner as possible in 
order to render effective the purposes to be sub¬ 
served,®® and they generally apply to motor vehi¬ 
cles using the highway at night whether the vehi¬ 
cle is stationary, moving forward, or moving back¬ 
ward at the time of such use.®i Due care requires 
compliance with such regulations®^ as to the num¬ 
ber of lights,®3 the nature and sufficiency thereof,®^ 
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45. Ohio.—^Webster v. Pollock, 15 
Ohio App. 102. 

42 C.J. p 896 note 69. 

46. Pa.—Curran v. Lorch, 93 A. 492, 
247 Pa. 429, 431. 

42 C.J. p 896 note 70. 

Prudent person will not attempt 
driving of automobile at night with¬ 
out lights.—Lange v. Bedell, 212 N. 
W. 354, 203 Iowa 1194. 

47. Ga.—Roberts v. Phillips, 134 S- 
E 837, 35 Ga.App. 743. 

Tex.—Refugio Refinery v. Speed. Civ. 
App., 139 S.W.2d 621, error dis¬ 
missed, judgment correct. 

48. La.—^Alston v. Cooley, 5 La.App. 
623. 

49. Ill.—Carroll v. Krause. 15 N.E 2d 
323, 295 IlLApp. 552—Skamenca v. 
Reeser, 13 N.E.2d 668, 294 Ill.App. 
216. 

Minn—Shockman v. Union Transfer 
Co., 19 N.W.2d 812, 220 Minn. 334— 
Smith V. Carlson, 296 N.W. 132, 209 
Minn. 208. 

Or.—Schrunk v. Hawkins, 289 P. 
1073, 133 Or. 160. 

Tex.—Ramirez v. Salinas, Civ.App , 
90 S.W.2d 891, error dismissed 117 
S.W.2d 56. 131 Tex. 537. 

Wash.—Pollard v. Wittman, 183 P.2d 
175, 28 Wash.2d 367. 

42 C.J. p 915 note 67. 

War-time regulation by federal gov¬ 
ernment see the C.J.S. title War § 
20 . 

Protection of persons and property 
Ga.—Sprayberry v. Snow, 10 S.E.2d 
179, 1-90 Ga. 723. 

lud —Walters v. Rowls, 16 N.E.2d 
963, 105 Ind.App. 632. 

Ohio.—Mossman v. City of Cincin¬ 
nati, App., 34 N.E.2d 246. 

TalUlghts 

The purpose of statutes requiring 
taillights on vehicles is to reveal 
their position.—Smith v. Producers 
Cold Storage Co., Mo.App., 128 S.W. 
2d 299. 

Clearance lights 

(1) Purpose of statute requiring 
truck to carry clearance lights was 

60 C.J.S.-41 


to warn other travelers of position of 
rack.—Burns v. Weyker, 261 N.W. 
244, 218 Wis. 363. 

(2) An obvious purpose of statute 
requiring wide trucks to carry clear¬ 
ance lamps on left side is to mini¬ 
mize the hazards to vehicles ap¬ 
proaching from the opposite direc¬ 
tion. 

Ala.—Clift V. Donegan, 186 So. 476, 
237 Ala, 304. 

Miss.—^Mangum v. Reid, 173 So. 284, 
178 Miss. 352. 

Dangerous agency 

When operated on the highway at 
night without lights an automobile 
becomes a dangerous agency.—Opple 
V. Ray, 195 N.E. 81, 208 IndL 450. 

50. Or,—Schrunk v. Hawkins, 289 P. 
1073, 133 Or. 160. 

Standard for lighting equipment 
Ind.—Opple V. Ray, 195 NB. 81, 208 
Ind 450. 

Child’s wagon or coaster 
Statute or ordinance requiring 
lights on vehicles held inapplicable 
to small express wagon or coaster. 
Cal.—Wright v. Salzberger & Sons, 
254 P. 671, 81 Cal.App. 690. 

Mich.—Reetz v. Schemansky, 270 N. 

W. 811, 278 Mich. 626. 

Clearance lights 

(1) Statutes requiring clearance 
lights on trucks have been held to 
include types having a flat platform 
body, and not to be limited to trucks 
of the moving van type.—Sheehan v, 
Nims, C.C.A.Vt., 75 F.2d 293. 

(2) The fact that a motor vehicle 
is so constructed that by removing a 
part thereof its width may be re¬ 
duced below that at which the stat¬ 
ute requires use of clearance lights 
does not obviate the necessity of 
using such lights when the vehicle 
is at the statutory width.—^Page v. 
McGovern. 3 A.2d 543, 110 Vt. 166. 

51. Ga.—^Harwell v. Blue's Truck 
Line, 199 S.E. 739, 187 Ga. 78, man¬ 
date conformed to 200 S.E. 500, 59 
Ga.App. 306. 


Ohio.—^Darby v. Jarrett, 159 N.E. 858, 
26 Ohio App. 194. 

Lights on vehicles standing in high¬ 
way or parked see infra § 336. 

52. Cal.—Linde v. Emmick, 61 P.2d 
338, 16 CalApp.2d 646. 

La.—^Warnick v. Louisiana Highway 
Commission, App., 4 So.2d 607, fol¬ 
lowed in 4 So.2d 615 and Ledet v. 
Louisiana Highway Commission, 4 
So 2d 615, first case—Jones v. 
Thibodeaux, App., 163 So. 183. 

Mont.—^Ashley v. Safeway Stores, 47 
P.2d 53, 100 Mont. 312—Simpson v. 
Miller, 34 P.2d 528, 97 Mont. 328. 
N.Y.—Wagner v. State, 32 N.Y.S.2d 
818, 177 Misc. 1078. 

Pa.—Cormican v. Menke, 159 A. 36, 
30G Pa. 156—Hartley v. Navickis, 
Com.Pl., 33 DeLCo. 161. 

Va.—Barry v. Tyler, 199 S.E. 496, 
171 Va. 381. 

42 C.J. p 894 note 52. 

Lights at crossing or intersection see 
infra § 355. 

53. Conn.—^Murphy v- Adams, 122 A. 
398, 99 Conn. 632. 

42 C.J. P 894 note 53. 

54. Ill.—Chandler v. Gifford, 223 Ill. 
App. 486. 

La.—Schmidt & Zeigler, Limited, v, 
Carroll, 161 So. 785. 

Va.—^Barry v. Tyler, 199 S.E, 496, 
171 Va. 381. 

42 C.J. p 894 note 54. 

Sufficiency of lights for purposes of 
lookout see infra S 286. 

Visibility 

(1) Attainment of visibility in 
time to prevent disaster is sufificient, 
under law requiring lights on vehi¬ 
cles. — Lewis V. Rowland, 232 N.Y.S. 
71, 225 App.Div. 25. 

(2) It has been held that a statu¬ 
tory requirement that every automo¬ 
bile shall carry, at night, two lights 
which shall be "visible*’ at least a 
specified distance "in the direction in 
which the motor is proceeding" is not 
complied with merely because the 
lights are such that they would be 
visible to a person looking toward 
them and stationed the specified dis- 
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and their position on the vehicle.®® The duty of 
complying with such requirements rests on the op¬ 
erator of the car, whether or not he is the own¬ 
er,®® and also rests on the owner®7 when the car is 
being operated by his servant in his business.®® 

Dimmers <ind glaring headlights. Under some 
statutes there is a duty on the owner or operator of 


a motor vehicle to have it equipped with suitable 
devices for dimming or changing the focus of head¬ 
lights so as to prevent glaring rays.®® 

Violation as negligence. Although some cases re¬ 
gard nonobservance as merely evidence of negli¬ 
gence,®® failure to observe statutory requirements 
as to lights is frequently regarded as negligence®! 


tance ahead of the car, but that in or¬ 
der to comply with the requirement 
the rays of light which the lamps 
shed must be visible for the specified 
distance, so that they would warn 
one who looked merely for the rays 
of light that headlig-hts would be ex¬ 
pected to throw and did not look di¬ 
rectly toward the car.—Thomas v. 
Stevenson, 178 N.W. 1021, 146 Minn. 
272—42 C.J. P 896 note 66 . 

(3) Under statutes requiring 
truck .*3 to have two lighted lamps in 
front sufficient clearly to reveal sub¬ 
stantial objects at least two hundred 
feet ahead, it is not necessary that 
the lights be of sufficient power 
clearly to reveal the truck and its 
bed such distance ahead.—Gess v. 
Wilder. 36 S.W.2d 617, 237 Ky. 830. 
niiuuliiation of one lane 

( 1 ) Statute requiring headlights to 
illuminate roadway for two hundred 
feet straight ahead held satisfied by 
headlights illuminating lane motorist 
is using, but not entire road, for two 
hundred feet ahead.—Shaeffer-Weav¬ 
er Co. V. Mallonn, 186 N.E. 514, 45 
Ohio App. 1. 

(2) Under statutes requiring mo¬ 
tor vehicles to be equipped with head¬ 
lights of specified illuminating pow¬ 
er, a motorist at night is not required 
to have automobile equipped with 
headlights of sufficient illuminating 
power to reveal substantial objects 
two hundred feet ahead the entire 
width of the highway area.—Ott v. 
Tschantz, 300 N.W. 766, 239 Wis. 47. 
Taillight 

( 1 ) Taillight of truck which was 
so dim that it could hardly be seen 
at night during snowstorm held in¬ 
adequate under statute.—Meads v. 
Rutter, 184 A. 560, 122 Pa.Super. 64. 

(2) The statute requiring a light 
to be displayed so as to be visible 
from the rear was not complied with 
where tailboard of truck concealed 
burning taillight of truck.—Langill 
V. First Nat. Stores, 11 N.E.2d 593, 
298 Mass. 559. 

55. Or.—Ross V. Willamette Valley 

Transfer Co., 208 P. 1088, 119 Or. 

395. 

42 C.J. p 895 note 55. 

Lights on towed vehicles see infra § 

340. 

Clearance lights on left 

Due care requires compliance with 
provisions of statutes requiring 
clearance lights on the left of certain 


vehicles exceeding a prescribed width 
when operated at night. 

Ala.—Clift V. Donegan, 186 So. 476, 
237 Ala. 304. 

Miss.—Mangum v. Reid, 173 So. 284, 
178 Miss. 352. 
rront lamps 

A statute providing that automo¬ 
biles and automobile trucks using 
highways at night shall be provided 
with at least two lamps of approxi¬ 
mately equal candle power, mounted 
on the right and left sides thereof, 
refers to front lamps and^ not to 
lamps mounted on either side be¬ 
tween front and rear of vehicle.— 
Harwell v. Blue's Truck Dine, 19 D S. 
E. 739, 187 Ga. 78, mandate conformed 
to 200 S.E. 500, 59 Ga.App. 305. 

56. Cal.—Luckie v. Diamond Coal 
Co., 183 P. 178,. 41 Cal App. 468. 

One pushing car not ^‘operator*’ 

A filling station attendant who was 
not the owner but who was assisting 
in pushing a truck was not the “op¬ 
erator" thereof so as to be under the 
statutory duty of providing a lighted 
taillight for truck.—Fawkes v. Na¬ 
tional Refining Co., 130 S.W.2d 684, 
235 Mo App. 433, certiorari quashed 
State ex rel. National Refining Co. v. 
Shain, 139 S.W.2d 995, 346 Mo. 224. 

57. Mo.—Fawkes v. National Refin¬ 
ing Co., 130 S.W.2d 684, 235 Mo. 
App. 433, certiorari quashed State 
ex rel. National Refining Co. v. 
Shain, 139 S.W.2d 995, 346 Mo. 224. 

58. Cal—Luckie v. Diamond Coal 
Co., 183 P. 178, 41 Cal.App. 46. 

Xudependeut contractor 

Under statutes providing that no 
person shall allow a motor vehicle 
owned by him or under his control to 
be operated in violation of the provi¬ 
sions of an act requiring use of a 
taillight after dark, in order to be 
subject to the statutory duty the 
owner must be in control of the vehi¬ 
cle personally or through his servant; 
and where an independent contractor 
operates the vehicle in violation of 
the statutory duty, the owner may 
not be said to have “allowed” such 
operation.—Luckie v. Diamond Coal 
Co., supra—42 C.J. p 1120 note '77. 

59- Ga.—^Fender v. Drost, 7 S.E.2d 
800, 62 GaApp. 345—^American 

Bakeries Co. v. Johnson, 200 S.E. 
485, 59 Ga.App. 150. 

Duty to equip vehicle with dimmers 
in absence of governmental regula- 
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tion see supra subdivision a of this 
section. 

Requirement of dimming when vehi¬ 
cle is approaching from opposite 
direction see infra § 309. 

All vehicles 

The law does not require all motor 
vehicles to be equipped with dim¬ 
mers.—Roberts v. Phillips, 134 s E. 
837, 35 GaApp. 743, affirmed Phillips 
V. Roberts, 144 S.E. 651, 166 Ga. 897. 
IVCoving or stationary vehicle 

Lights of vehicle must be so ar¬ 
ranged as to avoid glare, whether 
moving on highway or stationary,— 
Schassen v. Columbia Gorge Motor 
Coach System, 270 P. 530, 126 Or. 
363. 

60. Neb.—^LaPleur v. Poesch, 252 N. 
W. 902, 126 Neb. 263. 

42 C.J. p 895 note 60—45 C.J. p 719 
note 66 . 

One headlight 

La.—Alston v. Cooley, 5 La.App. 623. 
Mass.—Neverett v. Patch, 4 N.E 2d 
304, 295 Marss. 454. 

Taillight 

(1) In general.—Tevyaw v. Hem¬ 
ingway Bros. Interstate Trucking 
Co., 188 N.E. 232, 284 Mass. 441. 

(2) In this connection, however, 
some authorities have drawn a dis¬ 
tinction between headlights and tail- 
lights, It being considered that to 
drive without headlights is of itself 
negligence, while driving with the 
taillight out IS merely evidence of 
negligence, and may be excused if the 
driver exercised ordinary care to 
have it burning—Berkovitz v. Amer¬ 
ican River Gravel Co.. 215 P. 675, 191 
Cal. 195—42 C-J. p 895 note 61. 

61. Ala.—Clift v. Donegan. 186 So. 
476, 237 Ala. 304. 

Failure to use dimmers as negligence 
see infra § 318. 

Frima facie negligence 
Miss —McLaurm v. McLaurin Furni¬ 
ture Co., 146 So. 877, 166 Miss. 
180. 

Taillight 

(1) In general. 

U.S.—Morris v Sells-Floto Circus, 
C.C.A.N.C, 65 F.2d 782. 

La.—^Holland v. Gross, App., 195 So. 
828. 

Mo.—Junk V. Tucker Transp. Co., 
App., 52 S.W.2d 570. 

( 2 ) Driver of automobile was not 
negligent unless he knew or ought to 
have known taillight was unlighted. 
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per se,®2 irrespective of actual negligence,unless 
a legal excuse therefor is shown.^^ 

Proximate cause. In determining whether viola¬ 
tion of the regulations constituting negligence con¬ 
tributed to the accident or bars recovery, the court 
should consider conditions as they existed at the 
time and place of the accident,65 and the mere fact 
that a vehicle was on the road without lights con¬ 
trary to law does not excuse another driver for run¬ 
ning into it if the road was so lighted that the un¬ 
lighted vehicle was clearly visible.®6 Hence, a vio¬ 


lation of regulations governing lights does not show 
actionable negligence imposing liability to respond 
in damages where lack of proper lights was not the 
proximate cause of the injury, 6^ or bar recovery for 
an accident to which it did not contribute,®^ as 
where lack of proper lights did not prevent a mo¬ 
torist from seeing the vehicle in time to avoid col¬ 
lision.® 9 Violation of such regulations becomes ac¬ 
tionable negligence, however, where improper or 
absent lighting was the proximate cause of the dam¬ 
age sustained,"^® unless such nonobservance was oc- 


_^Tates V. Brazelton, 291 P. 695, 108 

Cal.App. 533. 

Glariuff ligM 

A driver is not negligent merely 
because his headlights project a glar¬ 
ing light if. in fact, the headlights 
do not project a light in violation of 
statutory provisions governing glar¬ 
ing headlights.—Petteys v. Leith, 252 
N.W. 18, 62 S.D. 149. 

62. Ala.—^Wall v. Cotton, 115 So. 690, 
22 Ala.App. 343. 

Cal.—^King v. City of Long Beach. 
153 P.2d 445, 67 CaLApp.2d 1— 
Shimizu v. Kurtz, 111 P.2d 1, 43 
Cal.App.2d 471—Furuta v. Randall, 
62 P.2d 157, 17 Cal.App.2d 384— 
Linde v. Emmick, 61 P.2d 338, 16 
Cal.App.2d 676—Elsey v. Domecq, 
299 P. 794, 114 Cal.App. 42—Rapol- 
la V. Goulart, 287 P. 562, 105 Cal. 
App. 417. 

Conn—Madison v. Morovitz, 188 A. 

665, 122 Conn. 208. 

Del.—^Willis V. Schlagenhauf, 188 A. 

700, 8 W.W.Harr. 96. 

Ga.—Harwell v. Blue's Truck Line, 
199 S.E. 739, 187 Ga. 78, mandate 
conformed to 200 S E. 500, 59 Ga. 
App. 305—Maner v. Dykes, 190 S. 
B. 189, 55 Ga.App. 436. 

Iowa—Schwind v Gibson, 260 N.W. 
853. 220 Iowa 377. 

Mo.—Ridenhour v. Oklahoma Con¬ 
tracting Co., App., 45 S.W.2d 108. 
N.C.—Cook V. Horne, 153 S.E. 315, 
198 N.C. 739. 

Ohio —^Kormos Cleveland Retail 

Credit Men’s Co., 3 N.E.2d 427, 131 
Ohio St. 471—Lima Used Car Ex¬ 
change Co. V. Hemperly, 166 N.E. 
364, 120 Ohio St. 400—Buescher v. 
Ellenberger, App., 34 N.E.2d 1013, 
affirmed 34 N.E.2d 777. 138 Ohio 
St. 332—Page v. Neiland, 178 N.E. 
710, 40 Ohio App. 141—Darby v. 
Jarrett, 159 N.E. 858, 26 Ohio App. 
194. 

Utah—^Wilcox v. Wunderlich, 272 P. 

207, 73 Utah 1. 

42 C.J. p 895 note 59. 

Clearance lights 

La.—Viator v. Talbot, 137 So. 84, 18 
La. App. 124. 

Miss.—Mangum v. Reid, 173 So. 284. 
178 Miss. 352. 

Wis.—Burns v. Weyker, 261 N.W. 
244, 218 Wis. 363. 


Dimmers 

Ga.—Whatley v. Henry, 16 S.E. 2d 214, 
65 Ga.App. 668. 

One headlight 

N.M.—Silva V. Waldie, 82 P.2d 282, 
42 N.M. 514. 

Taillight 

Ind—Gerlot v. Swartz, 7 N.E.2d 960, 
212 Ind. 292. 

Iowa—Sembler v. Oertwig, 12 N.W. 
2d 265, 234 Iowa 233. 

Mo.—Smith v. Producers Cold Stor¬ 
age Co., App., 128 S.W.2d 299. 

Tex.—Pennington Produce Co. v. 
Wonn, Civ.App., 49 S.W.2d 482, er¬ 
ror refused. 

63. Conn.—^Madison v. Morovitz, 188 
A. 665, 122 Conn. 208. 

64. Iowa.—Semler v. Oertwig, 12 N, 
W.2d 265, 234 Iowa 233—Schwind 
V. Gibson, 260 N.W. 853, 220 Iowa 
377. 

Ohio.—^Bush V. Harvey Transfer Co., 
67 N.B.2d 851, 146 Ohio St. 657. 

65. Mont.—Simpson v. Miller, 34 P. 
2d 528, 97 Mont. 328. 

68- Mont.—Simpson v. Miller, supra. 

67. La.—Dowell, Inc. v. Bayou State 
Oil Corp., App., 33 So.2d 709— 
Holland v. Gross, App., 195 So. 828 
—Butler V. Baker, App., 141 So. 
780. 

Miss.—Mangum v. Reid, 173 So. 284, 
178 Miss. 352. 

Mont.—Simpson v. Miller, 34 P.2d 
528, 97 Mont. 328. 

Or.—^Archer v. Gage, 2'70 P. 521, 126 
Or. 532, 

Pa.—^Hutchinson v. Pollmer Trucking 
Co., 5 A.2d 182, 333 Pa. 424— 
Maciulewicz v. May, Com.Pl., 24 
Erie Co. 345. 

Tex.—Ramirez v. Salinas, Civ.App., 
90 S.W.2d 891, error dismissed 117 
S.W.2d '56, 131 Tex. 637. 

42 C.J- p 895 note 64. 

68 . U.S.—Johnson v. Railway Ex¬ 
press Agency, C-C.A.I11., 131 F.2d 
1009. 

La.—Grasser v. Cunningham, App-i 
200 So. 658—Schmidt & Zeigler, 
Limited, Carroll, App., 161 So. 
785—Austin v. Sumrall, 141 So. 
772, 19 La.App, 868. 

N.T.—^Lewis V. Rowland, '232 N.Y.S. 
71, 225 App.Div. 25. 
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Or.—^Ellenberger v. Fremont Land 
Co., 107 P.2d 837, 165 Or. 375. 

Va.—Kinsey v. Bnigh, 161 S.E. 41, 
157 Va. 407. 

42 C.J. p 895 note 65. 

Bicycle 

Even assuming that statutory re¬ 
quirements as to headlights are ap¬ 
plicable to bicycles, absence of such 
a light would not bar recovery by an 
injured cyclist If such absence did 
not proximately contribute to the ac¬ 
cident when he was struck by a mo¬ 
tor vehicle.—Johnson v. Railway Ex¬ 
press Agency, C.C.A.I11., 131 F.2d 

1009. 

Horse-drawn vehicle 
Illegal conduct in failing to have 
statutory light on horse-drawn ve- 
• hicle is not necessarily cause of in¬ 
jury by colliding motor vehicle, un¬ 
less it efficiently contributes to in¬ 
jury, since, as traveler, occupant of 
vehicle is entitled to protection even 
though violating law of road.—East¬ 
man V. Herrick, 173 A- 807, 87 N.H. 
58. 

69. Kan.—Wright National Mut. 

Casualty Co. of Tulsa, 129 P.2d 
271, 155 Kan. 728—Jilka v. Na¬ 
tional Mut. Casualty Co. of Tulsa, 
■106 P.2d 665, 152 Kan. 637—Eld- 
redge v. Sargent, 96 P.2d 870, 150 
Kan. 824. 

Pa.—Amey v. Erb, 14i6 A. 141, 296 
Pa. 561. 

Wis.—Burns v. Weyker, 261 N.W. 
244, 218 Wis. 363. 

70- U.S.—'Stafford v. Roadway 
Transit Co., D.C.Pa., 70 F.Supp. 
555, motion refused 73 F.Supp 458, 
affirmed in part and reversed in 
part on other grounds, C.C.A., 165 
F.2d 920. 

Del.—Willis v. Schlagenhauf, 188 A. 

700, 8 W.W.Harr. 96. 

Minn.—Smith v. Carlson, 296 N.W. 
132, 209 Minn. 268—Martin v. 

Tracy, 246 N.W. 6 . 187 Minn 5'29. 
Pa.—Teggart v. Magie & Roth, Com. 
PI., 9 Fay.L.J. 150, 13 Som.Leg. 
J. 116. 

Wis.—Colby Cheese Box Co. v. Dal- 
lendorfer, 251 N.W. 447, 213 Wis. 
331. 

42 C.J. p 895 note 62. 
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casioned without negligence on the part of the 
motoristJl The operator may not recover for 
damages from a collision with another automobile 
which would not have occurred if he had been car¬ 
rying proper lights.The rules as to proximate 
cause have been applied where the defect arose 
in connection with headlights,'^3 taillights,74 clear¬ 
ance lights,and identification lamps.*^® 

c. Time for Displaying Lights 

A motorist should display lights at all times required 
by governmental regulations or by ordinary care. 

It is the duty of an automobilist to display lights 
at the times required by regulations,which times 
are usually fixed with reference to sunrise and sun¬ 
set, *^3 and this duty is absolute regardless of actual 
light or darkness or weather conditions.'^® Where, 
however, a statute, in addition to requiring lights at 
fixed times, also requires them at any other time 
when there is not sufficient light within the lateral 
boundaries of the highway to reveal persons, ve¬ 
hicles, and objects therein for a specified distance, 
the duty to have lights at such times is contingent 
on actual conditions as to light existing at the par¬ 
ticular time.30 It has been held not negligent to 
fail to carry lights or fail to display lights at times 


when the regulations do not require them to be dis¬ 
played,3^ but in view of the basic requirement of 
reasonable care at all times such a rule cannot be 
regarded as inflexible,32 and it has accordingly been 
held that it may constitute negligence to fail to 
display lights when it is so dark that they are actu¬ 
ally necessary, although regulations do not require 
lights at that particular time.33 

§ 264. Competency or Experience of Driver 

As a general rule, due care requires a motorist to be 
physically competent to drive a car and to possess the 
requisite skill and experience. 

Ordinary care in the operation of a motor vehicle 
requires that a driver or operator shall be physically 
capable of operating it®^ and shall possess skill and 
experience sufficient to operate it with reasonable 
safety.35 Accordingly, the physical competency of 
the driver is a proper matter for consideration on 
an issue of negligence,36 and where he has failed, 
by reason of his incompetency or inexperience, to 
manage his car in a reasonably prudent and careful 
manner he is liable for any resulting injury.37 jn 
the absence of any evidence tending to prove negli¬ 
gence of the driver, however, the mere fact that he 
was inexperienced is not sufficient to charge him 


Causation without physical contact 
Where motorist’s Injuries and 
damage to automobile which skidded 
when motorist swerved to avoid what 
seemed to be an imminent collision 
with a wagon proceeding in the same 
direction were sustained shortly aft¬ 
er sunset and when driver of wagon 
admitted that he could see only 
about three hundred feet, negligence 
In the failure to display a light or 
reflector on the wagon was the prox¬ 
imate cause of the accident, although 
there was no collision or physical 
contact between the automobile and 
the wagon.—Smith v. Carlson, 296 
ISr.W. 132, 209 Minn. 268, 

71. Ill.—McDermott v. McKeown 
Transp. Co., 263 Ill.App. 325. 

72. Cal.—King v. City of Long 
Beach, 153 P.-2d 445, i67 Cal.App. 
2 d 1 . 

Ohio.—^Buescher v. Ellenberger, App., 
34 N.E2d 1013, aflirmed 34 N.B.2d 
777, 138 Ohio St. 332. 

4'2 C.J. p 89'5 note 63. 

73. La.—^Alengi Vw Hartford Acci¬ 
dent & Indemnity Co., App., 167 
So. 130—Schmidt & Zeigler, Ltd. 
V. Carroll, App., 161 So. 785. 

N.T.—Lewis v. Rowland, 232 N.Y.S. 

71, 225 App.Div. 2'5. 

Wash.—^Atkins v. Churchill, 194 P.2d 
364. 

74. La.—^Butler v. Baker, App., 141' 
So. 780. 

N.Y.—^Moeba v. Syracuse Northern 


Electric Rys 294 N.Y.S. 751, 250 
App.Div. 825. ‘ ■ 

Or.—Martin v. Oregon Stages, 277 
P. 291, 129 Or. 435. 

Pa—^Maciulewicz v. May, Com.Pl., 24 
Erie Co., 345. 

S.D.—^Descombaz v. Klock, 235 N.W. 
502, 58 S.D. 173, reheard 240 N.W. 
495, 59 S.D. 461. 

75. Wis.—Burns v. Weyker, 261 N. 
W. 244, 218 Wis. 363—'Carriveau 

V. Vatapek, 235 N.W. 445, 204 Wis. 
139. 

76. Pa.—^Hutchinson v. Follmer 

Trucking Co., 6 A.2d 182, 333 Pa. 
424. 

77. Ala.—Wall v. Cotton, 115 So. 
690, '22 Ala.App. 343. 

N.C.—Cook V. Home, 1'53 S.E. 315, 
198 N.C. 739. 

Utah.—Wilcox v. Wunderlich, 272 P. 

207, 73 Utah 1. 

42 C.J. p 896 note 73. 

78. Cal.—Rapolla v. Goulart, 287 P. 
■562, 105 CaLApp. 417. 

Del.—^Willis v^ Schlagenhauf, 188 A. 

700, 8 W.W.Harr. 96. 

N.Y.—Schwartz v. Fletcher, 265 N.Y. 
S. 277, 238 App.Div. 554. 

79. Or.—^Hickerson v. Jossey, 282 P. 
768, 131 Or. 1612, rehearing denied 
'283 P. 1119, 131 Or. 612. 

42 C.J. p 896 note 75. 

80. Cal.—^Pope v. Halpern, 223 P. 
470. 193 Cal. 168. 

81. Iowa.—Turner v. Bennett, 142 N. 

W. 999, 161 Iowa 379. 
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82. Mont.—^Knott v. Pepper, 239 P. 
1037, 74 Mont. 236. 

42 C.J. p 896 note 79 . 

83. Mont.—^Knott v. Pepper, supra. 

84. NY.—Golembe v. Blumberg, 27 
N.Y.S.2d 692, 262 App Div. 759. 

42 C.J. p 897 note 99. 

Liability of owner permitting incom¬ 
petent person to operate car see in¬ 
fra 9 431. 

Mental incapacity of driver see Infra 
S 273. 

85. Mo.—Corpus Juris cited in Borg- 
Btede V. Waldbauer, 88 S.W.2d 3'73, 
375, 337 Mo. 1205. 

42 C.J. p 898 note 1. 

Dangerous instrumentality 
An automobile may become a dan¬ 
gerous Instrumentality in the hands 
of one physically incompetent to 
drive it.—Golembe v. Blumberg, 27 
N.YS.2d 692, 262 App.Div. 759. 

88 . Ohio.—Gudakunst v. McDonald, 
13 Ohio Supp. 25. 

4'2 C.J. p 898 note 2. 

87. Md.—Opecello v. Meads, 135 A. 

488, 1'52 Md. 29, 50 A.L.R. 1385. 

42 C.J. p 898 note 3. 

Dack of skill no defense 
An unskilled or inexperienced driv¬ 
er is not to be excused from liability 
for injuries inflicted because of his 
inexperience and unskillfulness.— 
Fisher Lime and Cement Co. v. 
Sorce, 4 Tenn.App. 1>59. 
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with liability for an accident in which the car was 
involved.*® 

Age of operator. Where a statute or ordinance 
prohibits operation of a motor vehicle by persons 
under a designated age, it is conclusively presumed 
that a person under such age is incompetent to op¬ 
erate an automobile, and for such a person to oper¬ 
ate an automobile on a public street or highway is 
negligence per se,®® but a causal connection must 
appear between the accident and such violation of 
law in order to warrant recovery®^ or to bar recov¬ 
ery in the case of contributory negligence.®^ 

Eyesight, The fact that a driver’s eyes are af¬ 
flicted with some trouble does not necessarily affect 
his ability to drive a car,®2 and the fact that a driver 
has lost the sight of one eye does not prove culpa¬ 
ble negligence where it is not shown that his phys¬ 
ical condition had any causal connection with the 
accident.®® 

One suddenly stricken or losing consciousness due 
to an unforeseen cause, while driving a motor ve¬ 
hicle, is not chargeable with negligence,®^ as where 
a driver suffers an incapacitating injury®® or un¬ 
anticipated illness deprives him of the use of his 
faculties.®® Where, however, the motorist’s neg¬ 
ligence is otherwise sufficiently shown, the fact that 


he became unconscious just before the accident will 
not excuse him from liability for resultant inju¬ 
ries.® ^ 

Sleep, A driver who falls asleep while at the 
wheel of a moving motor vehicle is prima facie 
guilty of negligence,®® and it is a fair inference that 
he was negligent either in permitting himself to 
fall asleep or in continuing to drive while in danger 
of doing so.®® In other words, it is negligence to 
drive while under the influence of extreme fatigue 
and sleep.i On the other hand, if it clearly ap¬ 
peared from evidence of a real and tangible nature 
that the driver fell asleep without volition or knowl¬ 
edge of warning circumstances, then he would not 
be responsible for what he did or failed to do after 
falling asleep.® 

Where mechanical devices offset physical disa^ 
bility, one will not be adjudged incompetent to drive 
in the absence of statutory prohibition.® 

§ 265. - Intoxication 

Driving a motor vehicle while Intoxicated may be 
negligence per se, especially where done in violation of a 
positive statute. 

Driving a motor vehicle while intoxicated has 
been held to constitute negligence^ per se,® at least 


88 . U.S.—Diamond v. Cowles, Pa., 
174 F. 571, 98 C.C.A. 417. 

42 C.J. p 898 note 5. 

89. Ala.—Paschall v. Sharp, 110 So. 
387, 215 Ala. 304. 

La.—^Millannos v. Patter, 138 So. 878, 
18 La-App. 708. 

N.C.—^De Laney v. Henderson-Gilmer 
Co., 135 S.E. 791, 192 N.C. 647. 

Utah.—^Wilcox V. Wunderlich,' 2'72 P. 

207, 73 Utah 1. 

42 C.J. p 898 note 7. 

90. La.—Millannos v. Fatter, 138 So. 
878, 18 La.App. 708. 

91. U.S.—Reeve Bros. v. Guest, C.C. 
A.Ga., 132 F.2d 778. 

N.Y.—Corbett v. Scott. 243 N.T. 6'6, 
152 N-E. 467, 46 A.L.R. 1064. 

Not a trespasser 

The operation of a motor vehicle 
by unlicensed driver who was too 
young to obtain a license did not 
render such driver a trespasser on 
the highway so as to preclude re¬ 
covery by driver for injury result¬ 
ing from the negligent operation of 
another automobile, provided such 
operation in violation of law was not 
the proximate cause of injury.— 
Davis V. Simpson, 23 A.2d 320, 138 
Me. 137. 

92. Mont.—^Knotf v. Pepper, 239 P. 
1037, 74 Mont. 236. 

Negligence 

Man who is blind or whose vision 


is bad is negligent if he attempts to 

drive automobile on road.—Sexton v. 

Stiles, 130 So. 821. 15 La.App. 148. 

93. La.—^Hoffman v. Peter Judlin, 
Inc.. 134 So. 435, 17 La.App. 183. 

Or.—^Wilson v. Bittner, 276 P. 268, 
129 Or. 122, 64 A,L.R. 132. 

94. Mich,—Soule v. Grimshaw, 253 
N.W, 237. 266 Mich. 117. 

Ohio.—^Weldon Tool Co. v. Kelley, 76 
N.E.2d 629, 81 Ohio App. 427. 

95. Mo.—Corpus Juris cited In 
Holmes v. McNeil, 204 S.W.2d 303, 
305, 356 Mo. 846. 

Wash.—^Dishman v. Whitney, 209 P. 
12, 121 Wash. 157, 29 A.L.R. 4i60. 

42 C.J. p 890 note 91. 

96. Cal.—^Waters v. Pacific Coast 
Dairy, Limited Mut. Compensation 
Ins. Co. Intervener, 131 P.2d 588, 
55 Cal.App 2d 789. 

D.C.—Cohen v. Pe. 6'5 F.2d 820, 62 
App.D.C. 187, followed in 65 P.2d 
822, 62 App.D.C. 189. 

Mont.—Corpus Juris cited lu Har¬ 
rington V. H. D. Lee Mercantile 
Co., 33 P.2d 553. 560, 97 Mont. 40. 

Ohio.—^Weldon Tool Co. v. Kelley, 76 
N.E.’2d 629, 81 Ohio App. 427. 

42 C.J. p 890 note 82. 

97. Ohio.—Weldon Tool Co. v. 

Kelley, supra. 

Tex.—^Leary v. Oates, Civ-App., 84 
S.W.2d 486, error dismissed. 

98. Conn.—^Bushnell v. Bushnell, 131 
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A. 432, 103 Conn. 583, 44 A.L.R. 
785. 

Pa.—Bernosky v. Greff, 38 A.2d 35, 
350 Pa. 59. 

Va.—Lee v. Moore, 191 S.E. 589, 168 
Va. 278. 

99. Del.—Diamond State Tel. Co. v. 

Hunter, 21 A.2d 286, 2 Terry 336. 
Pa.—Bernosky v. Greff, 38 A.2d 35, 
350 Pa. 59. 

1. Mich.—Manser v. Eder, 248 N.W. 
563, 263 Mich. 107. 

Premonitory symptoms 
The approach of sleep is usually 
indicated by certain premonitory 
symptoms, and the negligence, if 
any, of an automobile driver going 
to sleep while driving lies In the 
fact that he does not heed indica¬ 
tions of approach of sleep or circum¬ 
stances likely to bring it about.— 
Baird v. Baird, 28 fi.E.2d 225, 223 
N.C. 730. 

2 . Del.—Diamond State Tel. Co. v. 
Hunter, 21 A.2d 28i6, 2 Terry 336. 

3. Cal.—Judge v. Webster, 195 P. 
929, 60 Cal.App. 743. 

4-2 C.J. p 897 note 99 [b]. 

4. Tex.—Peveto v. Smith, Civ.App., 
113 S.W.2d 216, modified on other 
grounds 133 S.W.2d 672, 134 Tex. 
308. 

5. Cal.—^Yates v. Brazelton, 291 P. 
695, 108 CaLApp. 633. 
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where such act involves violation of a positive stat¬ 
ute.*' On the other hand, it has been held that in 
the absence of statutory regulation to the contrary 
it is not negligence per se to drive a motor vehicle 
while intoxicated,7 and that the mere fact that the 
operator was intoxicated at the time of an accident 
does not render him liable therefor if he was actu¬ 
ally operating the car in a reasonably prudent, care¬ 
ful, and efficient manner and was not in fact neg¬ 
ligent* The driver’s intoxication does not neces¬ 
sarily constitute contributory negligence barring re¬ 
covery,^ but may do so where it was the proximate 
cause of the accident.^* 

In any event, however, intoxication of the opera¬ 
tor of a motor vehicle is always a relevant fact 
bearing on the issue of negligence,il and driving a 
car while intoxicated becomes actionable negligence 
if it proximately results in injury to another,but 
it is not actionable negligence unless it proximately 
contributes to the injuries sustained.^* A driver 
failing to keep his vehicle under control cannot ex¬ 


cuse himself on the ground that he was unlawfully 
operating the vehicle while under the influence of 
intoxicating liquor,and the operator’s intoxication 
can never relieve him from the duty of exercising 
such care as a prudent, sober man would exercise.^S 
The mere fact that the driver of an automobile took 
a drink of strong liquor does not of itself show him 
to have been incapable of operating the car,i6 but 
the fact that a driver has been drinking is a factor 
for consideration along with other relevant circum¬ 
stances in determining the issue of his negligence.^^ 

§ 266. Law of the Road in General 

It Is the duty of every motorist to observe the law of 
the road, and his failure to do so may constitute action¬ 
able negligence imposing liability for resultant injuries. 

It is the duty of motorists to obey the law of the 
road,i* whether based on long-established custom as 
discussed infra § 267, or set out in statutes or or¬ 
dinances discussed infra § 268. The law of the 
road, however, yields to extraordinary junctures,i9 


Tenn.—Tinin v. Siner, 9 Tenn.App. 
252. 

G-ross negrllg'ence 

Wis.—Tomasik v. Lanferman, 238 N. 
W. 857, 206 Wis. 94. 

6 . Cal.—Linde v. Emmick, 61 P.2d 
338, 16 Cal.App2d 676. 

Ind—Buddenbergr v. Morgan, 38 N.E. 

2d 287, 110 Ind.App. 609. 

Okl.—^Western States Grocery Co. v. 

Mirt, 123 P.2d 266, 190 Okl, 299. 

42 C.J. p 898 note 10. 

Driving while under influence of in¬ 
toxicants or drugs as offense see 
infra §§ 625-637. 

The purpose of statutes providing 
that an intoxicated person shall be 
conclusively presumed unable to con¬ 
trol and operate a vehicle is to make 
persons who are in a state of in¬ 
toxication liable for any damage re¬ 
sulting from their acts while on the 
public highways, and thus to mini¬ 
mize the danger of injuries to oth¬ 
ers.—Packard v. O’Neil, 262 P. 881, 
45 Idaho 427, 6-6 A.L.R. 317. 

Statute held Valid 

Idaho.—Packard v. O’Neil, supra. 

7. U.S—^Heald v. Milburn, C.C.A. 
Ill., 125 P.3d 8 , certiorari denied 
Milburn v. Heald, 62 S.Ct. 1267, 
316 U.'S. 681, 86 L Ed. 1754, and 
62 act. 1268, 316 U S. 681, 86 L. 
Ed. 1754. 

Ga. — Powell v. Berry, 89 S.E, 753, 
145 Ga. 696, L.R.A.1917A 306. 

Ohio.—Cleveland Ry. Co. v. Owens, 
199 N.E. 607. 51 Ohio App. 53. 

8 . Mass.—^Bertera v. Cuneo, 173 N. 
E. 427, 273 Mass. 181. 

Wash.—Bates v. Tirk, 31 P.2d 62'5, 
177 Wash. 286. 

42 C.J. p 899 note 18. 


9. Conn.—^Allen v. Pearson, 94 A. 
277. 89 Conn. 401. 

La.—Meredith v. Arkansas Louisiana 
Gas Co., App., 185 So. 498. 

10 . Ark.—Mills v. Silbernagel & Co., 
164 S.W.2d 893, 204 Ark. 734. 

11. U.S.—Heald v. Milburn, C.C.A. 
Ill., 125 P.2d 8 , certiorari denied 
Milburn v. Heald, 62 S.Ct. 1267, 316 
U.S. 681. 86 L.Ed. 1754, and 62 S. 
Ct. 1268, 316 U.S. 681, 86 L.Ed. 
1754. 

Ohio.—Cleveland Ry, Co. Owens, 
199 N.E, 60-7, 51 Ohio App. 63. 

42 C.J. p 898 note 8 . 

Corroborative evidence 
Intoxication of driver alone cannot 
be considered the prox.mate cause 
of an automobile accident or consti¬ 
tute contributory negligence, but the 
fact of intoxication, if proved, may 
only be used as corroborative of oth¬ 
er independent evidence of negli¬ 
gence.—American Employers’ Ins. 
Co. V, McLean, C.C.A.La., 127 P.2d 
275. 

12 . U.S.—Tolbert v. Jackson, C.C A. 
Ga., 99 P.2d 513, rehearing denied 
100 P.2d 909. 

Ind—Buddenberg v. Morgan, 38 N.E. 

2d 287, 110 Ind.App. 609. 

Mich.—Meisenheimer v. Pullen, 260 
N.W. 7516, 271 Mich. 509. 

42 C.J. p 898 notes 11 , 12. 
Intoxication held proximate cause 
La.—Soniat v. Russell, App., 142 So. 
854. 

13. Cal.—Tates v. Brazelton, 291 P. 
695, 108 Cal.App. 533. 

14. Pla.—Boggs V. Butler, 176 So. 
174, 129 Pla. 324. 

Ind.—Jones v. Cary, 37 N.E.'2d 944, 
219 Ind. 268. 


15. Ga.—Powell v. Berry, 89 S.E. 
7'53, 145 Ga. 696, 699, L.R.A.1917A 
306. 

42 C.J. p 899 note 14. 

18. La.—Denham v. Taylor, 131 So. 
614, 15 La.App. 545, rehearing de¬ 
nied 132 So. 372, 19 La.App. 814. 
‘‘TTiider the influence of intoxicat¬ 
ing li(inors” means what common 
usage has ascribed to the word, not 
that driver should be intoxicated to 
the extent that his faculties are 
completely impaired, but only that 
degree of influence which loosens the 
bonds of self-restraint and causes 
driver to operate automobile in a 
manner different from that in which 
it would be operated by an ordinarily 
cautious and prudent person.—Erick¬ 
son V. Vogt, 80 P.2d 533, 535, 27 
Cal.App.2d 77—People v. McKee, 251 
P. 675, 677, 80 Cal.App. 200. 

17. Wis.—^Kline v. Johannesen, 24 N. 
W.2d 595, 249 Wis. 316. 

18. Ill.—Gannon v. Kiel, 252 IlLApp. 
550. 

Nob.—^Bixby v. Ayers, 298 N.W. 633, 
139 Neb. 654. 

42 C.J. p 899 notes 16, 20. 

Law of road generally see Highways 
§ 23'6. 

All motorists are under a duty to 
comply with traffic regulations and 
obey the rules of the road. 

Iowa.—Langner v. Caviness, 28 N.W. 

2d 421, 238 Iowa 774. 

Vt.—Parro v. Meagher, 184 A. 886 , 
108 Vt. 182. 

19. Me.—Callahan v. Amos D. 
Bridges Sons. 147 A. 423, 128 Me. 
346. 
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and the right of way conferred thereby is not abso- | 
lute^O but loses its potency in the face of a superior 
obligation not infrequently arising in connection 
with use of the highway, when exercise of the right 
of way must be qualified by reasonable prudence in 
order to avoid injury to others or to one’s self.^^ 
The right of way nevertheless remains a practical 
protection of the highest value and a substantial 
consideration in determining mutual duties of trav¬ 
elers on the issue of negligence in using the road.22 

Nonobservance of the law of the road may be 
such negligence as imposes liability to respond in 
damages for injuries proximately caused thereby,23 
and whether a traveler’s violation of such law con¬ 
stitutes negligence will turn on whether his conduct 
complies with that of a man of ordinary prudence 
under existing circumstances.24 In any event, a 
violation of the law of the road does not impose 
liability unless it is the proximate cause of injury.25 

Construction work. The fact that a highway is 
under construction does not render the rules of the 
road inoperative where the highway has not been 
officially closed to traffic.26 


§ 267. - Rules Based on Custom 

For the mutual protection of travelers on public high¬ 
ways, certain rules have grown up by custom and have 
become crystallized as "the law of the road.” 

For the mutual protection of travelers on public 
highways, certain rules have grown up by custom, 
through long-continued use and practice, and have 
become crystallized into what is designated as the 
law of the road.”27 Rules applicable to other vehi¬ 
cles are generally applicable to the movement of 
motor vehicles.28 

§ 268. - Governmental Regulations 

Violation of rules of the road imposed by governmental 
regulation ordinarily is a breach of duty on the part of 
the motorist, may constitute negligence per se, and may 
subject him to liability for damages proximately result¬ 
ing therefrom. 

The operation of motor vehicles on streets and 
highways may be controlled by governmental reg- 
ulations,29 and statutes or municipal ordinances pre¬ 
scribing traffic regulations as to rules of the road 
establish rules of conduct which must be obeyed,^*^ 
and serve as standards for testing negligence.31 
Statutory rules of the road apply to all roads used 


20 . Me.—Fitts v. Marauia, 140 A. 
909, 127 Me. 7'5. 

—Jackson v. Browning, 29 S.E. 
2d 21, 224 N.C. 75. 

21. N.C.—Jackson v. Browning, su¬ 
pra. 

Disregard of manifest danger 

Rules of the road which ordinarily 
operate in one's favor exist only 
with sanction of common sense and 
reasonable care, and protection of 
such rules is forfeited when there 
has been an overt disregard of man¬ 
ifest danger in highway travel—^At¬ 
lantic Greyhound Corp. v. Hunt, C. | 
C.A.N.C., 163 F.2d 117, certiorari de¬ 
nied C8 S.Ct. 154, 332 U.S. 815, 92 
LEd. - 

22. N.C.—Jackson v. Browning, 29 
S.E.2d 21, 224 N.C. 75. 

23. Tenn.—^Davis v. Farris, 1 Tenn. 
App. 144. 

24. N.J.—^Henry v. Ehrlish Transfer 
& Trucking Co., 196 A. 444, 119 N. 
J.Law 493. 

Duty to use care generally in opera¬ 
tion of motor vehicles see supra 
§§ 247-249. 

25. Md.—Greer Transp. Co. v. 

Knight 146 A. 851, 157 Md. 528. 

26. Iowa.—^Pestotnik v. Balliet, 10 
N.W.2d 99, 233 Iowa 1047. 

27. Ky.—Corpus Juris cited in Short 

V. Robinson, 134 S.W.2d 594, 596, 
280 Ky. 707. 

N.D.—Corpus Juris cited in Miller v. 
State Automobile Ins. Ass'n, 21 N. 

W. 2d 621, 630, 74 N.D. 306. 


Tenn.—^Davis v. FarrH 1 Tenn.App. 
144. 

42 C.J. p 899 note 15. 

23. N.Y.—Clarke v. Woop, 144 N.Y. 

S. 595. 159 App.Div. 437. 

42 C.J. p 899 note 17. 

29. Va.—^Independent Cab Ass'n v. 
Barksdale, 1'5 S.E.2d 112, 177 Va. 
587. 

42 C.J. P 899 note 19—45 C.J. p 716 
note 11. 

Changes in regulations 

Rules of the road are subject to 
change by legislative action.—Lucas 
v. City of Los Angeles, 75 P.2d 599, 
10 Cal 2d 476. 

Unlawful load 

Operation upon highway of a vehi¬ 
cle loaded to a height of more than 
allowed by statute, and not the load¬ 
ing of vehicle in excess of height 
allowed by statute, constitutes the 
violation of law.—Stoltz v. Converse, 
172 P.2d 78, 75 Cal App.2d 909. 

30. Cal.—Leek v. Western Union 

Telegraph Co., 66 P.2d 1232, 20 
Ci.l.App.2d 374. I 

Wash.—Portland-Seattle Auto 

Freight v. Jones, 131 P2d 73'6, 15 
Wash.2d 603—Fairchild v. Dean, 86 
P.2d 271, 198 Wash. 1. 

Regulations with respect to: 

Age of driver see supra S 264. 
Brakes see supra § 261. 

Chains see supra § 262. 

Lights generally see supra S 263. 
Passing of vehicles traveling in: 
Opposite directions see infra §§ 
305-320. 


Same direction see infra §§ 321— 
328. 

Persons boarding or alighting from 
streetcars see infra § 392. 
Position on highway see infra S§ 
274-283. 

Right of way between: 

Vehicles generally see infra §5 
362-354 

Vehicles and pedestrians see in¬ 
fra § 388. 

Signals and warnings of approach 
see infra §§ 2S8, 354. 

Special privileges of certain ve¬ 
hicles see infra §§ 371-377. 

Speed and control see infra §§ 290— 

299. 

Stopping or parking see Infra §§ 

300. 301, 329-336. 

Turning into intersecting streets 
or highways see Infra §§ 365— 
367. 

, Vehicles at crossings or intersec¬ 
tions generally see Infra §§ 350- 
370. 

Bigid enforcement 

The courts are under a duty to 
enforce rigidly traffic regulations as 
to rules of the read.—Austin v. 
Sumrall, 141 So. 772. 19 La.App. 

g68—42 C.J. P S99 note 20 [cj. 
Driving on prohibited part of street 
Motorist deliberately violating law 
and driving through a prohibited 
zone should be held to a stricter ac¬ 
countability than one whose negli¬ 
gence consists of mere failure to per¬ 
form a duty.—Eclov v. Dalton, D.C. 
Mun.App., 38 A.2d 661. 

31. Wash.—Portland-Seattle Auto 
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for travel by the general public^^ and to all persons 
operating automobiles or automobile trucks on the 
public highway, regardless of the forward or back¬ 
ward movement of the vehicle, 33 and statutes laying 
down the rules of the road in general terms apply 
to motorists although such statutes were enacted 
long prior to the advent of the motor vehicle.34 

The common-law duty to exercise due care in the 
operation of motor vehicles rests on the driver ir¬ 
respective of statute, as discussed supra § 247, and 
statutory rules of the road are regarded as cumu- 
lative35 and do not abrogate such duty-36 Statu¬ 
tory rules of the road set a minimum rather than 
a maximum standard of care,37 and a motorist may 
not assume that because rules laid down by statute 
accord him certain rights and preferences he may 
avail himself thereof regardless of the rights and 
safety of others.38 The issue of liability turns on 
the use of reasonable care under existing conditions 
rather than on compliance with governmental regu¬ 
lations,3 9 and due compliance with the latter will 


not exonerate a motorist if he was otherwise neg- 
ligent.'*® On the other hand, the fact that a mo¬ 
torist was in the exercise of the due care of a pru¬ 
dent man in operating a motor vehicle will not re¬ 
lieve him from responsibility for an accident oc¬ 
curring‘as the result of failure to observe govern¬ 
mental regulations.^^ 

Construefio7i. Statutory rules of the road are not 
unyielding under any and all circumstances, as dis¬ 
cussed infra § 271, but should be applied in the light 
of the facts involved im the particular case'^^ and 
receive a reasonable construction.43 Traffic regu¬ 
lations of this character must be construed togeth- 
er^^ and harmonized,^5 and should be liberally con¬ 
strued with a view to effecting their purpose of min¬ 
imizing the dangers of the road and yet expediting 
travel.^® 

While violation of governmental regulations re¬ 
lating to the law of the road have been held not to 
constitute negligence per se,^^ jn the absence of le¬ 
gal excuse, discussed infra § 271, violation of rules 


I Additloiial factors 

Statutory rules regulating* opera¬ 
tion of automobiles on public high¬ 
ways are but additional factors to 
be considered in determining negli¬ 
gence under given circumstances.— 
Sulham v. Bernasconi, 170 A. 913, 106 
Vt. 192. 

36, Ga.—-Williams v. Grier, 26 S.E. 
2 d 1698, 196 Ga. 327, conformed to 
'27 SE.2d 352, 70 Ga.App. 75. 

Me—Russell v. Nadeau, 29 A.2d 916, 
139 Me. 286. 

Mich-—Holmes v. Merson, 280 N.W. 
139, 285 Mich. 136. 

Tenn.—Kroger Grocery & Baking Co. 
v, Addington, 74 S.W.2d 650, 18 
Tenn.App. 191. 

42 C.J. p 901 note 38. 

Green light does not authorize a 
motorist to proceed regardless of 
conditions or consequences, as he re¬ 
mains under a duty to use due care 
and common-law rules applicable to 
negligence are not abrogated by reg¬ 
ulations establishing traffic control 
by lights or otherwise—Russell v. 
Nadeau, 29 A.2d 916, 139 Me. 286. 


Okl.—Roadway Express v. Baty, 114 
P.2d 935, 189 Okl. 180. 

Compliance with statutes generally 
as not excusing noncompliance with 
requirement of due care see supra 
§ 248. 

41. Cal.—^Duncan v. J. H. Corder & 
Son, 162 P.2d 138'7, 18 CaLApp.2d 
77. 

42. Ind.—'Standard Oil Co. of In¬ 
diana V. Thomas, 13 N.E.'2d 336, 
105 Ind.App. 610—^Kraning v. Blox- 
son, 5 N.E 2d 649, 103 Ind.App. 
660, rehearing denied 9 N.B.2d 107, 
103 Ind.App. 660. 

Iowa.—Shuck v. Keefe, ‘218 N.W. 31, 
205 Iowa 365. 

43. Me.—^Pield v. Webber, 169 A. 
732, 132 Me. 236. 

Wash.—Miller v. Edwards, 171 P.2d 
821, 25 Wash.2d 635. 

44. Mich.—^Wilson v. Johnsen, 161 
N.W. 924, 195 Mich. 94. 

Nev—Bawden v. Kuklinski, 228 P. 
588, 232 P. 782, 48 Nev. 181. 

45. Nev.—Bawden v. Kuklinski, su¬ 
pra. 


Freight v. Jones, 131 P.2d 73'6. 15 
Wash.2d 603. 

32. Neb.—Nygaard v. Stull, 21 N.W. 
2d 595, 146 Neb. 736. 

Iboads not highways 

(1) The rules of the road fixed by 
statute extend to all public high¬ 
ways, however created, and to all 
roads not public highways if used 
for travel by the public.—^Nygaard v. 
Stull, supra. 

(2) Ramp constructed by railroad 
for use of the general public in 
transacting business with it and in 
fact open to use by any member of 
the public was a road subject to 
the statutory rules of the road, being 
a highway within statutory defini¬ 
tions.—Nygaard v. Stull, supra. 

(3) It has been said that the ‘"law 
of the road," is primarily applicable 
to open highways generally where 
freedom of movement of motor ve¬ 
hicles in travel thereon is involved.— 
Calhoun v. Grant, Tex.Civ.App., 129 
S.W.2d 752. 

33. Ga.—^Harwell v. Blue's Truck 
Line, 199 S.E. 739, 187 Ga. 78, 
mandate conformed to 200 S.E. 600, 
59 Ga.App. 305. 

34. Mass.—Gallagher v. Wheeler, 
198 N.E. 891, 292 Mass. 647. 

35. G^a.—-Williams v. Grier, 26 S.E. 
2d 6S{), 196 Ga. 327, conformed to 
r27 S.E.2d 352, 70 Ga.App. 75. 

Ky.—^Pryor's Adm’r v. Otter, 105 S. 
W.2d 564. 268 Ky. 602—Consolidat¬ 
ed Coach Corporation v- Sphar, 10 
S.W.2d 482, 226 Ky. 30. 

Mich.—^Holmes v. Merson« 280 N.W. 
139, 285 Mich. 136. I 


37. Iowa.—^Richards v. Begenstos, 
21 N.W.2d 23, 237 Iowa 398. 

38. Ind.—Kraning v. Bloxson, 5 N. 
E.2d 649, 103 Ind.App. 660, rehear¬ 
ing denied 9. N.B.2d 107, 103 Ind. 
App. 660. 

39. Cal—^Ketchum v. Fattee, 98 P. 
2d 1051, 37 CalApp.2d 122. 

40. D.C.—Coleman v. Chudnow, Mun. 
App., 35 A.2d 92'5—Towles v. Ar¬ 
cade-Sunshine Co., Inc., Mun.App., 
32 A.2d 870. 

Ky.—Pryor’s Adm’r v. Otter, 105 S. 
W.2d 564, 268 Ky. 602. 
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46. U.S.—^Eberhart v. Abshire, C.C. 
A.Ind., 158 F.2d 24. 

Nev.—^Bawden v. Kuklinski, 228 P- 
588, 232 P. 782. 48 Nev. 181. 

47. Fla.—^Allen v. Hooper, 171 So. 
513. 126 Fla. 4i58. 

Mass.—Stiles v. Wright, 32 N.E. 2d 
220, 308 Mass. 32i6, applying Flor¬ 
ida law. 

Mich.—Slayton v. Boesch, 23 N.W.2d 
134, 31‘6 Mich. 1, applying Nebras¬ 
ka law. 

Neb.—^Landrum v. Roddy, 12 N.W 2d 
82, 143 Neb. 934, 149 A.L R. 1041-^ 
James V. Krebek, 7 N.W.2d 637, 
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of the road may constitute negligence^8 per 
or is to be deemed at least evidence of negligence,^® 
to be considered along with other circumstances in 
determining its'existence,®! and may be sufficient to 
establish negligence where no adequate excuse for 
nonobservance is made to appear.®2 Even where vi¬ 
olation of rules of the road is ordinarily regarded 
as negligence per se, this doctrine will not apply 
to an act which by statute is denominated merely 
prima facie evidence of negligence.®3 

Proximate cause. Violation of governmental reg¬ 


ulations as to the operation of motor vehicles in 
compliance with the law of the road constitutes ac¬ 
tionable negligence where such violation was the 
proximate cause of the injury,®^ rendering the op¬ 
erator of the vehicle liable to respond in damag¬ 
es,®® even though his conduct was not willful or 
wanton.®® Violation of statutory rules of the road 
proximately causing injury may impose liability re¬ 
gardless of negligence ;®'^ but nonobservance of 
such regulations does not fix liability for injuries 
which were not proximately caused thereby.®® A 


142 Neb. 757—Gleason v. Baack, 
289 N.W. 349, 137 Neb. 272. 

^Y .—^Walker v. Bradt, 233 N.T.S. 

388, 225 App.Div. 415. 

R.I.—Audette v. New England 
Transp. Co, 46 A.2d 570. 71 R.I. 
420. 

48. Iowa.—^Wimer v. M. & M. Star 
Bottling Co., 264 N.W. 262, 221 Iowa 
120—Grover v. Neibauer, 247 N.W. 
298. 216 Iowa 631—Dillon v. Dia¬ 
mond Products Co., 245 N.W. 725, 
215 Iowa 440—^Wood v. Branning, 
244 N.W 2d 658, 215 Iowa 59. 

Tex.—Spears Dairy v. Bohrer, Civ. 
App., 54 S.W.2d 872, error dis¬ 
missed. 

Not merely prlma facie evidence 
Iowa. —Kisling v. Thierman, 243 N- 
W. 552, 214 Iowa 911. 

49. Ala.—Greer v. Marriott, 167 So. 
597, 27 Ala.App. 108, certiorari de¬ 
nied, Sup., 167 So. 599, 232 Ala. 
194. 

Ariz.—City of Phoenix v. Mullen, 
174 P.2d 422, 65 Ariz. 83. 1 

Cal.—Ferrula v. Santa Fe Bus Lines, 
189 P.2d 294, 83 Cal.App.2d 416— 
Yates V. Morotti, 8 P.2d 619, 120 
Cal.App. 710. 

Colo.—Barsch v. Hammond, 135 P.2d 
■519, 110 Colo. 441. 

Ga.—Harwell v. Blue’s Truck Line, 
199 S.B. 739, 187 Ga. 78, mandate 
conformed to 200 S.E. 500, 59 Ga 
App. 305—Griffin v. Browning, 181 
SE. 801, 51 Ga.App. 743. 

Iowa.—Lang v. Kollasch, 255 N.W. 
493, 218 Iowa 391. 

Ky—^Home Laundry Co. v. Cook, 125 
S.W.2d 763, 277 Ky. 8—Pryor’s 

Adm’r v. Otter, 105 S.W.2d 564, 268 
Ky. 602. 

La.—Hanson v. Great American In¬ 
demnity Co., App., 33 So.2d 549— 
Muse V. East Texas Grocery Co., 
App., 11 So.2d 250—Woodruff v. 
Stewart, App., 6 So.2d 796—Rober¬ 
son V. Rodriguez, App., 186 So. 
853—Fields v, Owens, App., 186 So. 
849—Tooke v. Muslow Oil Co., 
App., 183 So. 97—Pettaway v. K. C. 
S. Drug Co., App., 166 So. 902— 
Haley v. Black, App., 1'52 So. 805. 
Mich.—Strong v. Kittenger, 1 N.W. 

2d 479, 300 Mich. 126. 

Mo.—Lewis v. St. Louis Independ¬ 


ent Packing Co., 3 S.W.2d 244— 
Beck V. Wurst Coal & Hauling 
Co., App , 293 S.W. 449. 

N.M.—Lopez V. Townsend, 82 P.2d 
921, 42 N.M. 601. 

N.C.—Bechtler v. Bracken, 11 S.E.2d 
721, 218 N.C. 515—Holland v. Stra¬ 
der. 6 S.E.2d 311, 216 N.C. 436. 

Okl.—Corpns Juris cited in Western 
States Grocery Co. v. Mirt, 123 P. 
2d 266, 268, 190 Okl. 299. 

Pa.—Gaskill v. Melella, 18 A.2d 455, 
144 Pa.Super. 78. 

S.C.—Holcombe v. W. N. Watson 
Supply Co.. 171 S.E. 604, 171 SC. 
110—Crouch V. Cudd, 155 S.E. 136, 
158 S.C. 1. 

Va.—Baise v. HoUifield, 164 S.B. 657, 
158 Va. 498. 

Wash.—Ross v. Johnson, 155 P.2d 
486, 22 Wash.2d 275—Portland-Se- 
attle Auto Freight v. Jones, 131 
P.2d 736. 15 Wash.2d 603. 

Wyo.—Corpus Juris cited in Hester 
V. Coliseum Motor Co., 285 P. 781, 
784, 41 Wyo. 345. 

42 C-J. p 899 note 21—415 C.J. p 721 
note 84, p 723 note 22. 

50. U.S.—^Warren v. Haines, C.C.A.N. 
J., 126 F.2d 160, certiorari denied 
62 set. 1279, 316 U.S. 688, 86 L. 
Ed. 1760. 

Ala—Tindell v, Guy, 10 So.2d 862, 
243 Ala. 635. 

N.J.—Farley v. Kearson, 3 A.2d 591, 
121 N.J.Law '622—^Bien v. Meyers, 
155 A. 480, 9 N.J.Misc. 676. 

N.Y.—^Holder v. Abramson, 67 N.T. 
S 2d 224, 271 App.Div. 649—Touris 
v. Fairmont Creamery Co., 240 N. 
T.S. 225, 228 AppDiv, 569. 

Wyo.—^Hester v. Coliseum Motor Co., 
285 P. 781, 41 Wyo. 345. 

45 C.J. p 718 note 38. 

51. Ark.—Fields v. Freeman, 8 S-W. 
2d 436, 177 Ark. 807—Pollock v. 
Hamm. 6 S.W.2d 541, 177 Ark. 348 

Fla.—^Allen v. Hooper, 171 So. 513, 
126 Fla. 458. 

Ill.—Pope V. Illinois Terminal R. Co., 
67 N.E.2d '284. 329 Ill.App. 62. 

Mass.—Stiles v. Wright, 32 N.B.2d 
220, 308 Mass, 326, applying Flori¬ 
da law. 

Neb.—Landrum v. Roddy, 12 N.W 2d 
82, 143 Neb. 934, 149 A.L.R. 1041 
James v. Krebek, 7 N.W.2d 637, 142 
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Neb. 757—Gleason v. Baack, 289 N. 
W. 349, 137 Neb. 272. 

N.J.—Church v. Diffany, 11 A.2d 65, 
124 N.J.Law 100. 

N.Y.—^Walker v. Bradt, 233 N.T.S* 
388, 225 App.Div. 415. 

42 C.J. p 900 note 23. 

Aid in determining fssue 

While not negligence per se, the 
violation of a statute or ordinance 
setting forth rules of road, if found, 
is to be used by court or jury os an 
aid in determining whether conduct 
of party under examiration was in 
fact negligent.—Audette v. New Eng¬ 
land Transp. Co., 46 A.2d 670, 71 
R.I. 420 

52. N.Y.—Rounds v. Fitzgerald, 202 
N.T.S. 595, 207 App.Div. 534, af¬ 
firmed 147 N.E. 199, 239 N.T. 568. 

53. N.C.—Smart v. Rodgers, 8 S.E. 
2d 833, 217 N.C. 5'60. 

Speed 

(1) An exception to the general 
rule exists in the case of a violation 
of speed regulations which is merely 
prima facie evidence of negligence 
under statutes so providing.—Kol- 
man v. Silbert, 12 S B.2d 915, 219 N. 
C. 134—^Williams v Woodward, 10 S. 
B. 2 d 913, 218 N.C. 305. 

(2) Speed and control of motor ve¬ 
hicle generally see infra §§ 290—299. 

54. La.—Hanson v. Great American 
Indemnity Co., App., 33 So.2d 649— 
Fields v. Owens, App., 186 So. 849. 

Me.—Levesque v. Pelletier, 161 A. 
198, 131 Me. 266. 

N.C.—Tarrant v. Pepsi Cola Bottling 
Co., 20 S.B.2d 565, 221 N.C. 390. 

55. La.—^Austin v. Sumrall, 141 So. 
772, 19 La.App. 868 —Hayward v. 
Wagner, 134 So. 778, 16 La.App. 
■521—Firemen’s Ins. Co. v. Brook 
Tarpaulin Co., 3 La. App. 502— 
Eiswirth v. Eaton, 2 La.App. 363- 

42 C.J. p 900 note 25. 

56. Ill.—^Link V. Skeeles, 207 IlLApp- 
48. 

57. Mass.—Gallagher v. Wheeler, 
198 N.E. 891, 292 Mass. 547. 

58. Ariz.—^City of Phoenix v. Mul¬ 
len, 174 P.2d 422, 65 Ariz. 83— 
Herzberg v. White, -66 P.2d 253, 49 
Ariz. 313. 
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motorist violating* such rules does so at his own 
risk as to resulting liability for injuries or damage 
of which such transgression is the proximate cause 
when unmitigated by intervening or contributory 
negligence,® 9 and this is true even though circum¬ 
stances preclude a strict conformity with the gov¬ 
ernmental regulations.®^ However, violations do 
not necessarily constitute gross negligence®^ so as 
to prevent a motorist from defeating recovery 
against him by showing contributory negligence on 
the part of the person injured.®^ 

Contributory negligence. The operator of a mo¬ 
tor vehicle is precluded from recovering for per¬ 
sonal injuries or damages to his automobile sus¬ 
tained in a collision to which his violation or dis¬ 
regard of such regulations contributed,®® but his 
nonobservance of regulations does not preclude a 
recovery by him for damages arising out of a col¬ 
lision to which such nonobservance did not contrib¬ 
ute.®^ 

§ 269- - Who May Invoke Regulations 

For a violation of governmental regulations as to law 
of the road to be actionable in respect of complainant, it 
should appear that they were designed for his benefit. 


In order that the operator of an automobile may 
be charged with negligence in failing to observe a 
traffic regulation it is necessary that the person com¬ 
plaining of his acts or omissions should belong to 
the class for the benefit or protection of which the 
regulation in question was designed.®® However, 
as traffic regulations are largely designed to protect 
life and limb, they should not receive too narrow a 
construction, but should be liberally construed in fa¬ 
vor of those whose protection is contemplated.®® 

§ 270. - Anticipating Violations by Oth¬ 

ers 

A motorist may ordinarily assume that others wilt 
obey the rules of the road. 

Ordinarily a motorist may assume that other trav¬ 
elers will obey the rules of the road,®'^ at least in the 
absence of anything which in the exercise of rea¬ 
sonable care would put him on notice to the con¬ 
trary.®® Where he is himself observing the regula¬ 
tions for traffic on the highway he has a right to 
its use superior to that of one who is violating traf¬ 
fic regulations,®® and if he has no warnings of dan¬ 
ger he is not required to anticipate that some other 


Iowa.—Crutchley v. Bruce, 240 N.W. 
238, 214 Iowa 731. 

Ky.—^Pryor’s Adm’r v. Otter. 105 S. 

■VV.2(i 564, 268 Ky. 602. 

La.—Muse v. East Texas Grocery Co., 
App.. 11 So.2d 250—Woodruff v. 
Stewart, App., 6 So. 2d 796. 

Md.—U. S. Fidelity & Guaranty Co. 
V. Continental Baking Co., 190 A. 
768, 172 Md. 24—Friedman v. Hend- 
ler Creamery Co., 148 A, 426, 158 
Md. 131. 

N.C.—Holland Vs Strader, 6 S.E 2d 
311, 216 N.C. 436. 

Tex.—'Calhoun v. Grant, Civ.App., 129 
S.W.2d 752 

Wyo.—Corpus Juris cited lu Hester 
V. Coliseum Motor Co., 285 P. 781, 
784, 41 Wyo. 34'5. 

42 C-J. p 900 note 27. 

59. Conn.—Murphy v. Way, 141 A. 
858, 107 Conn. 633. 

60. Conn.—^Andrew v. White Line 
Bus Corporation, 161 A. 792, 115 
Conn. 464. 

Justification or excuse for violation 
see infra § 271. 

61. La.—Roberts v. Eason, 6 La. 
App. 703. 

Pa—Commonwealth v, Butler, Quar. 

Sess., 48 Lack.Jur. 217. 

42 C.J. p 900 note 28. 

62. La.—Roberts v. Bason, 6 La.App. 
703. 

42 C-J. p 900 note 29. 

63. D.C.—^Eclov V. Dalton, Mun.App., 
38 A.2d 661. 

Mich.—Gates v. Landon, 185 N.W. 
7'23, 216 Mich. 417. 


Contributory neg-ligence generally see 
infra §§ 456-493. 

Passenger 

Where a passenger was killed as 
the result of a collision between the 
car in which he was riding and an¬ 
other car, the fact that the driver of 
the passenger’s car was violating 
governmental regulations will not 
constitute such negligence as will 
preclude recovery for the passenger's 
death unless such violation consti¬ 
tuted a contributing cause of the ac¬ 
cident.—Strong V. Kittenger, 1 N.W. 
2d 479, 300 Mich. 126. 

64. Md.—Taxicab Co. v. Hamburger, 
1-25 A. 914, 146 Md. 122. 

42 C.J. p 901 note 31. 

65. Ala.—^Francis v. Imperial Sani¬ 
tary Laundry & Dry Cleaning Co., 
2 So 2d 388, 241 Ala. 337. 

N.Y.—Cohen v. Neustadter, 222 N.T. 

•S. 602, 221 App.Div. 102. 

4*2 C.J. p 901 note 39. 

66. Mich.—^Whlte v. Edwards, 192 N. 
W. 560, 222 Mich. 321. 

42 C.J. p 901 note 40. 

67- U.S —Oklahoma Natural Gas Co. 
V. McKee, C.C.A.Okl., 121 F.2d 683 
—^Nielsen v. Richman, C.C.A S.D., 
114 F.2d 843, certiorari denied 
Richman v. Nielsen, I61 S.Ct. 172, 
311 U.S. 705, 85 L.Ed. 458 
Ala.—Holman v. Brady, 3 So.2d 30, 
■241 Ala. 487 

Iowa.—^Rabenold v. Hutt, 283 N.W. 
865, 2*26 Iowa 321. 

Ky.—^Kentucky Transport Corpora¬ 
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tion V. Simcox, 137 S.W.2d 708, 
282 Ky. 60. 

Minn.—Shockman v. Union Transfer 
Co., 19 N.W.2d 812, 220 Minn. 334. 

N.T.—Goschar v. Bauer, 13 N.Y.S. 
2d 328. 

N C —Hobbs v. Queen City Coach Co., 
34 S.E.2d 211, 225 N.C. 323. 

Ohio —Scott V. Spaulding. App., 58 
N.E.2d 815—Busch v. City of Cin¬ 
cinnati, 30 Ohio N.P.,N.S., 183. 

Or.—Goebel v. Vaught, 269 P. 491, 
126 Or. 332. 

Pa.—Long V. Pennsylvania Truck 
Lines, 6 A.2d 224, 335 Pa. 23 6— 
Shellenberger v. Reading Transp. 
Co, 154 A. 297, 303 Pa 122— 

Freedman v. Ziccardi, 30 A.2d 172, 
151 Pa.'Super. 159. 

R.I.—^Andrews v. Penna Charcoal Co., 
179 A. 696, 55 R I. 215. 

Wash.—Nystuen v. Spokane County, 
77 P.2d 1002, 194 Wash. 312. 

68. U S.—Palmer v. Moren, D.C.Pa., 
44 F.Supp. 704. 

Iowa.—Richards v. Begenstos, 21 N- 
W.2d 23, 237 Iowa 398. 

R.I.—^Dawson v. Bertolini, 38 A.2d 
765, 70 R.I. 325—Andrews v. Penna 
Charcoal Co., 179 A. 696, 55 R.I. 
'215. 

Wash.—^Davis v. Browne, 147 P.2d 
263, 20 Wash.2d 219. 

69. Ga.— 'Corpus Juris cited In De 
Golian v. Faulkner, 41 S.E 2d 6i61, 
663, 74 Ga.App. 866— iCorpus Juris 
cited In Eubanks v. Mullis, 181 S.E. 
604, 606, 51 Ga.App. 728. 
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user of the highway will unexpectedly violate the 
rules of the road or traffic regulations and thus cre¬ 
ate a situation of danger.^® It has also been held 
that the driver of a motor vehicle may rely on ob¬ 
servance of traffic ordinances by other vehicles 
which are not expressly included within the terms 
of such ordinances.*^^ 

§ 271. - Justification or Excuse for Vio¬ 

lation in General 

statutory rules of the road are not inflexible and there 
may be legal excuse or Justification for violation of such 
governmental regulations. Mere inconvenience or the like 
does not Justify departure from statutory rules of the 
road. 

Statutory rules of the road and traffic regulations 
are not unyielding and inflexible.'^^ Circumstances 
may arise where a temporary violation thereof is 
excusable^^ or even imperative,''^ and a driver is 
not guilty of negligence in violating governmental 
traffic regulations where such violation results from 
circumstances beyond his control and to which no 


voluntary act of his contributes."^5 While it has 
been held that a violation of a rule of the road is 
excusable only where the driver is forced to act in 
an emergency,*^6 impossibility of performance ex¬ 
cuses noncompliance with regulatory statutes. 

The statutory law of the road, however, is not 
subject to unexpected exceptions and individually 
varying applications,^nd the fact that a literal 
compliance with positive requirements of such reg¬ 
ulations is inconvenient or impracticable does not 
justify departure from statutory standards so as to 
absolve one from responsibility on the ground of 
negligence for consequences proximately result¬ 
ing.'^9 A violation of one regulation cannot be ex¬ 
cused on the ground that the driver was complying 
with another, where it was possible to avoid viola¬ 
tion of either nor will one driver be excused for 
a violation of traffic regulations because another 
driver was violating his duty under such regula- 
tions.st Customary noncompliance with rules of 
the road affords no excuse.®^ 


Tenxi.—Corpus Juris cited iu Union 
Transfer Co. v. Finch, 64 S-W 2d 
222, 225. 16 Tenn.App, 293. 

Wash.—Hiscock v. Phinney, 142 P. 
461, 81 Wash. 117, Ann.Cas.l916E 
1044. 

70. G'k. —Corpus Juris cited iu De 
Gohan v. Faulkner, 41 S.E.2d 661. 
•663, 74 Ga.App. 866—^English v. 
Georgia Power Co., 17 S.E.2d 891, 
66 Ga.App. 363—Corpus Juris cited 
lu Eubanks v. Mullis, 181 S.E. 
604, 606, 51 Ga.App. 728 

Or.—Wilson v. Bittner, 276 P. 268, 
129 Or. 122, 64 A.L.R. 132. 

42 C.J. p 901 note 43. 

Reliance on care of others: 

Generally see supra § 249. 

At crossing or intersection see In.- 
fra §§ 361, 363. 

Operator of vehicle approaching in 
opposite direction see infra § 317. 
Pedestrian see infra § 386. 

71. Iowa.—^Dice v. Johnson, 17'5 N. 
W. 38, 187 Iowa 1134. 

72. Ind.—Standard Oil Co. of Indi¬ 
ana V. Thomas, 13 N.E.2d 336, 105 
Ind.App. 610—Kraning v. Bloxson, 
6 N.E.2d '649, 103 Ind.App. 660, re¬ 
hearing denied 9 N.E.'2d 107, 103 
Ind.App. 660. 

42 C.J. p 902 note 46. 

73. Ind.—Gamble v. Lewis, App., 78 
N.E 2d 878. 

Mass.—Herman v. Sladofsky, 17 N.E. 

2d 879, 301 Mass. 534. 

Wash.—Miller v. Edwards, 171 P.2d 
821. 25 Wash.2d 635—^Bracy v. 

Lund, 84 P.2d 670, 197 Wash. 188. 
42 C.J. p 902 note 4'7. 

Justification or excuse for: 

Driving on wrong side of highway 
see infra § 282. 

Failure to turn to right when meet¬ 


ing vehicle proceeding in oppo¬ 
site direction see infra § 319. 

74. S.C.—Sims v. Eleazer, 106 S.E. 
854, 116 S.C. 41, 45, 24 A.L.R. 1293. 

42 C.J. p 902 note 48. 

75. Conn.—Martin v. Holway, 14 A. 
2d 38. 126 Conn 700. 

<*Ziegal excuse” defined 

(1) Anything that would make it 
impossible to comply with the stat¬ 
ute or ordinance. 

Iowa.—Young v. Hendricks, 283 N.W. 
895, 897, 226 Iowa 211—Edwards 
V. Perley. 274 N.W. 910, 914, 223 
Iowa 1119. 

Mass.—Herman v. Sladofsky, 17 N.E. 
2d 879. 881, 301 Mass. 534. 

(2) Anything over which the driv¬ 
er has no control which places h's 
car in a position contrary to the 
provisions of the statute or ordi¬ 
nance. 

Iowa.—Young v. Hendricks, supra— 
Edwards v. Perley, supra. 

Mass.—Herman v. Sladofsky, supra. 

(3) “Where the driver of the car 
is confronted by an emergency not 
of his own making, and by reason 
thereof he fails to obey the statute.” 
Iowa.—Young v. Hendricks, supra— 

Edwards v. Perley, supra. 

Mass.—^Herman v. Sladofsky, supra. 

(4) “Where a statute specifically 
provides an excuse or exception.”— 
Young V. Hendricks, supra. 

(5) Legal excuse generally see 
supra § 250. 

76. Wash.—^Fairchild v. Dean, 86 P. 
2d 271, 198 Wash. 1. 

77. Ohio.—Satterthwaite v. Morgan, 
48 N.E 2d 653, 141 Ohio St, 447. 

W.Va.—Stogdon v. Charleston Trans¬ 
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it Co., 32 S.E.2d 276, 127 W.Va. 
286. 

Abnormal conditions 
Where abnormal conditions over 
wh ch motorist has no control make 
it impossible for him to comp y with 
traffic statutes or ordinances, viola¬ 
tion of which is negligence per se, 
such conditions afford a legal excuse 
for driver’s failure to comply with 
statute or ordins^nce.—Haman v. 
Goodman, 17 Ohio Supp. 30. 

78. Conn.—^Andrew v. White Line 
Bus Corporation. 1'61 A. 792, 115 
Conn. 464—Murphy v. Way, 141 A. 
858, 107 Conn. 633. 

79. Conn.—Andrew v. White Line 
Bus Corporation, 161 A, 792, 115 
Conn. 464. 

CompliaxLce difflcnlt but possible 
•Compliance with positive require¬ 
ments of traffic laws cannot be re¬ 
garded as impossible, although con¬ 
ditions prevent accomplishment by 
proceeding in usual manner If some 
other course of conduct producing 
conformity is reasonably open.—An¬ 
drew v. White Line Bus Corporation, 
supra. 

80. Mich.—^Wilson v. Johnson, 161 
N.W. 924. 195 Mich. 94, 

42 C.J. p 901 note 3'5. ' 

81. Ga.—O’Farrell v. Templeman, 
146 S.E. 914. 39 Ga.App. 222. 

Nev.—Bawden v. Kuklinski, 228 P- 
588, 232 P. 782, 48 Nev. ISI. 

82. W.Va.—Stogdon v. Charleston 
Transit Co., 32 S.E.2d -276, 127 W. 
Va. 286. 
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§ 272. - Directions of Officials 

A motorist has been held not Justified in proceeding 
in accordance with the directions of highway or traffic 
officials where such direction is contrary to express provi¬ 
sions of law. 

A motorist has been held not justified in proceed¬ 
ing according to the directions of highway officials, 
police authorities, or local municipal bodies, where 
such directions are contrary to express provisions 


60 C.J.S. 

of law.®3 

§ 273. - Mental Incapacity 

The mental incapacity of a motorist has been held to 
afford no legal justification or excuse for his violation 
of statutory rules of the road. 

Want of mental capacity is no excuse for failure 
to conform to statutory rules governing the conduct 
of drivers of motor vehicles.^^ 


UOTOB VESICLES 


B. CARE AS TO PARTICULAR ACTS OR IN* PARTICULAR SITUATIONS 

1. Ik General 


§ 274. Position on Highway in General 

As a general rule, the violation of statutes governing 
the position of motor vehicles on the highways cannot be 
Justified. 

As a general rule, there must be a compliance 
with statutes governing the position of motor ve¬ 
hicles on highways, and their violation cannot be 
justified,and it is the duty of a motor vehicle op¬ 
erator to drive on the proper side of the street or 
highway.^® 

I 275. - Rule of Keeping to Right 

The fundamental rule of traffic for motor vehicles Is 
to keep to the right. 


The fundamental rule of traffic is to keep to the 
right,87 which rule is usually imposed or recognized 
by statutory or municipal enactment.88 

In Great Britain the rule is to keep to the left,89 

§ 276. - Right to Use Any Part of High¬ 

way 

In the absence of statute or other valid regulation re¬ 
quiring otherwise, the driver of a motor vehicle who 
exercises reasonable care may travel along any portion of 
the highway he chooses; but under various statutes mo¬ 
torists are required to keep to the right-hand side or half 
of the highway generally, or under certain conditions, or 
in certain situations. 

Subject to the fundamental rule that he must ex- 


S3, Wis,—Day v. Pauly, 202 N.W. 

363, 186 Wis. 189, 193. 

42 C J. p 902 note 50. 

Duty as to obeying traffic officer 
and traffic signals generally see 
infra § 360. 

Wash.—Criez v. Sunset Motor 
Co., 213 P. 7, 123 Wash. 604, 608, 

32 A.L.R. 627. 

42 C.J. p 902 note 49. 

Competency or experience of driver 
generally see supra § 264 

85. Vt.—Hutchinson v. Knowles, 
184 A. 705, 108 Vt. 195, followed in 
184 A. 711, 108 Vt. 208. 

Passing harrier 

Driver does not become trespasser 
by passing barrier on road marked 
■''road under construction."—Miller v. 
Outherie, Com.Pl., 53 MontgCo. 230, 
affirmed 191 A. 61, 325 Fa. 495. 

86. Mo.—Collins v. Leahy, App., 102 
S.W.2d 801. 

87. U.S.—Evansville Container Cor¬ 
poration V. McDonald, C.C.A.Tenn,, 
132 F.2d 80. 

Ala—^Hubbard v. Thrasher, 157 So. 

680, 26 Ala.App. 252. 

Cal.—Sills V. Forbes, 91 P.2d 246, 

33 Cal.App.2d 219. 

Oa.—'Corims Juris cited In Eubanks 
V. Mullis, 181 SE. 604, 605, 51 Ga. 
App. 728. 

Ky.—Colyer v. Hudson, 87 S.W.2d 
92, 261 Ky. 84. 


La.—Ashey v. Kolb, App., 9 So.2d 
865—Cutrer v. Jones, App, 9 So.2d 
859. 

Mich.—Leonard v. Hey, 257 N.W. 

733. 269 Mich. 491. 

N.H.—L’Esperance v. Sherburne, 155 
A. 203. 85 N.H. 103. 

Wash.—Perren v. Press, 81 P.2d 867, 
196 Wash. 14. 

42 C.J. p 902 note 52. 

Law of the road as applicable to 
roads not public highways see 
Highways § 236 b. 

Rule to keep to the right: 

For motor vehicles; 

At intersection or crossing see 
Infra § 356. 

Traveling in opposite directions 
see infra §§ 306, 310. 

Turning into intersecting high¬ 
way see infra § 367. 

On: 

Highways generally see High- 
wajj-s § 237. 

Streets generally see the C.J.S. 
title Municipal Corporations § 
1779, also 44 C.J. p 1049 note 
15-p 1051 note 51. 

88. Cal.—Kingston v. Hardt, 62 P. 

2d 1376, 18 CalApp.2d 61. 

Md—Ebert Ice Cream Co. v. Eaton, 
187 A. 865, 171 Md. 30. 

Mich.—Holmes v. Merson, 280 N.W. 

139, 285 Mich. 136. 

Mo.—Collins v. Leahy, App., 102 S. 
W.2d 801. 


N.C.—Hoke V. Atlantic Greyhound 
Corp., 40 S.E2d 345, 226 N.C. 692 
—Grimes v. Carolina Coach Co., 
166 S.E. 599, 203 N.C. 605. 

Ohio—Hill V. Union Gas & Electric 
Co., 200 N.E. 199, 51 Ohio App. 144. 
Or.—Austin v. Portland Traction Co., 
182 P.2d 412—Hartley v. Berg, 25 
P.2d 932, 145 Or. 44. 

Pa.—Gaskill v. Melella, 18 A.2d 455, 
144 Pa.Super. 78. 

Va.—South Hill Motor Co. v. Gor¬ 
don, 200 S.E. 637, 172 Va. 193. 

42 C.J. p 903 note 53. 

Declaratory of general law 

Statutes setting forth the duty of 
motorists to drive on the right side 
of the road are simply declaratory 
of the general law of the road, 
which has always been the law of 
the state.—Lynch v. Lynch, 196 A. 
799, 9 W.W.Harr., Del., 1. 

Purpose 

(1) To avoid collisions.—^Evans¬ 
ville Container Corporation v. Mc¬ 
Donald, C.C.A.Tenn., 132 P.2d 80. 

(2) To give protection to persons 
and property on the left-hand side 
of the highway.—Hamilton v. Glem- 
ming, 46 S.E.2d 438, 187 Va. 309. 

89- U.S.—Borden’s Condensed Milk 
Co. V. Mosby, N.T., 250 F. 839, 163 
C.C.A. 153. 

42 C.J. p 903 note 56. 


652 



60 C.J.S. 


MOTOR VEEI0LE8 


§ 2f76 


ercise reasonable care for the safety of others, con¬ 
sidered supra § 247, and in the absence of some ex¬ 
press restriction of his rights in this respect, the 
driver of a motor vehicle is free to travel along any 
portion of the highway«which he chooses and 
there is some authority to the effect that, even 
though a statute or ordinance requires vehicles to 
keep to the right of the center of the road, it does 
not contemplate strict compliance with its provi¬ 
sions except when meeting and passing other vehi- 
cles.9^ Where this rule is followed a motorist is 
required to be on the right-hand side of the road 
only when the demands of safety and the presence 
of other vehicles require it,®^ ^jid he is not in all 
circumstances precluded from using the left-hand 
side of the highway. ^ 3 He may drive in the middle 
or on his own left-hand side of the road when the 
road is open and other vehicles are not occupying or 
approaching on that side of the road,^4 and such 
use of the highway does not unreasonably infringe 


on the rights of pedestrians and others who have 
an equal right to the use thereof.®^ However, the 
driver of a motor vehicle is not entitled to the ex¬ 
clusive use of the highway it is his duty to keep 
to the right-hand side thereof if it is not clear of 
others entitled to its use,97 or where the view ahead 
is shortened, as when approaching the summit of a 
hill.98 

On, the other hand, in numerous jurisdictions stat¬ 
utes therein, as now construed, have abrogated the 
rule permitting motorists to travel along any por¬ 
tion of the highway they choose, which generally 
existed prior to the advent of the modern highway 
and heavy motor vehicle traffic thereon, and now, in 
the absence of circumstances justifying driving on 
the left-hand side, as considered infra § 282, require 
motorists to drive on the right-hand side or half of 
the highway whenever possible or practicable, or 
except in specified situations.®^ Some statutes or 
regulations; however, apply only under certain con- 


90. Ala.—^Brown v. Bush, 124 So. 
300, 220 Ala. 130. 

Conn.—Hawley v. Yellow Oah Co.. 

142 A. 397, 107 Conn. 709. 

Ga.—Jackson v. Crimer, 24 S.E.2d 
603, 69 Ga,App. 18—^Corpus Juris 
citod in Eubanks v. Mullis, 181 S. 
E. 604, 606. 51 Ga.App. 728. 

Me.—Field v. Webber, 169 A. 732, 
132 Me, 236. 

42 C.J. p 903 note 62. 

Outside of cities and towns 
Iowa.—^Despain v. B-allard, 256 N.W. 
426, 218 Iowa 863—Kislingr v. 

Thierman, 243 N.W. 552, 214 Iowa 
911. 

Direct line movement 

Movement of vehicles Is not re¬ 
quired to be on direct lines.—Boose v. 
Walker, 86 Pa. Super. 218—Cuntan v. 
Shirks Motor Exp Corp., Pa.Com.Pl., 
28 West.Co.L,.J. 125. 

Bight not absolute 

The right is not an absolute privi¬ 
lege, but something relative, and a 
motorist IS unjustified in enforcing 
his right if he has reason to believe 
that in doing so he will incur dan¬ 
ger of collision.—^Field v. Webber, 
169 A. 732, 132 Me. 236. 

91. Ga.—Eubanks v. Mullis, 181 S. 
E. 604, 51 Ga.App. 728. 

Or.—^Austin v. Portland Traction Co., 
182 P.2d 412— Corpus Juris cited lu 
Hartley v. Berg. 26 P.2d 932, 935, 
145 Or. 44— Corpus Juris cited in 
Weinstein v. Wheeler, 295 P. 196, 
201, 135 Or. 618, rehearing denied 
296 P. 1079, 135 Or. 518. 

Wyo.—Wallis v. Nauman, 157 P.2d 
285. 61 Wyo. 231. 

42 C.J. p 903 note 55. 

98. Pa.—^Boose v. Walker, 86 Pa, 
Super. 218—Cuntan v. Shirks Mo¬ 


tor Exp. Corp., Com.Pl., 28 West. 
Co.LJ. 125. 

93. W.Va.—State v. Lawson, 36 S. 
E.2d 26, 128 W.Va. 136. 

Dependent on circumstances 

Whether left side of road is wrong 
side for automobile traffic depends 
on circumstances.—^Weathers v. 
Pnedland, 155 A. 18, 9 N.J.Misc. 589. 

94. Ga.—Jackson v. Crimer, 24 S. 
E 2d 603, 69 Ga.App. 18— Corpus 
Juris cited in Eubanks v. Mullis, 
181 S.E. 604, 606, 51 Ga.App. 728. 

Mont.—Harrington v. H. D. Lee Mer¬ 
cantile Co., 33 P.2d 553, 97 Mont. 40. 
Pa.—Bloom v. Bailey, 141 A. 150, 
292 Pa. 348—^Krammes v. Tryon, 
Com PL, 48 Lanc.L.Rev. 493. 

W.Va—^Vance v. Logan Williamson 
Bus Co., 46 S.B.2d 783. 

Wis.—Janz v. Rounds, 206 N.W. 833, 
188 Wis. 612. 

42 C.J. p 904 note 63. 

Reasonable care 

Right to drive on left side of 
highway is conditioned on reason¬ 
able care, and on noninterference 
with approaching automobiles prop¬ 
erly on that side.—^Dole v. Lublin, 
153 A. 856. 112 Conn. 603. 

95. Ga.—Jackson v. Crimer, 24 S. 
E.2d 603, 69 Ga,App. 18—Corpus 
Juris cited In Eubanks v. Mullis, 
181 S.E. 604, 606, 51 Ga.App. 728. 

Ind.—^Apperson v. Lazro, 87 N.E. 97, 
88 NE. 99, 44 Ind.App. 186. 

Duty to use care with respect to 
pedestrians see infra § 383. 

96. Pa.—Sutton Press v. Keystone 
Pipe & Supply Co., 86 Pa.Super. 
249. 

97. Miss.—^Reid v. McDevitt, 140 
So. 722, 163 Miss. 226. 

96. Pa.—^Bloom v. Bailey, 141 A. 
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150, 292 Pa. 348—^Krammes v. Try- 
on, Com.Pl., 48 Lanc.L.Rev. 493. 
Duty to keep to right when ap¬ 
proaching or rounding corner or 
curve see infra § 279. 

99. U.S.—Powell Bros. Truck Lines 
v. Piatt, C.C.A.Okl., 92 F.2d 879— 
Shipley v. Komer, D.C.Fla., 60 F. 
Supp. 551, affirmed, C.CA., 154 F. 
2d 861. 

Cal.—Olson v. Meacham,- 19 P,2d 527, 
129 CaLApp. 670. 

Ky.—McFarland v. Bruening, 185 S. 

W.2d 247, 299 Ky. 267. 

N.C.—Hoke V. Atlantic Greyhound 
Corp., 40 S.E.2d 345, 22S N.C. 692— 
Grimes v. Carolina Coach Co., 166 
S.E. 599. 203 N.C 605. 

Va.—Huffman v. Jackson, 9 S.E.2d 
295, 175 Va. -664. 

Compliance intended 

A statute requiring that a driver 
of a vehicle shall, wherever practi¬ 
cable, travel on right-hand side of 
highway was enacted from a prac¬ 
tical viewpoint, and was not intend¬ 
ed to announce a rule that would be 
impracticable and incapable of be¬ 
ing complied with or enforced.— 
Tarry Warehouse & Storage Co. v. 
Luvall, 115 S.W.2d 401, 131 Tex. 466. 
Strict observance required 
Ariz.—Haner v. Wilson-Coffin Trad¬ 
ing Co., 67 P.2d 487, 49 Ariz. 402. 

TTniform Motor Vehicle Act 
Mich.—Soule v. Grimshaw, 247 N. 
W. 730, 262 Mich. 504. 

What constitutes right half 

The statutes requiring motorists 
to drive on the “right half of the 
highway*’ refer to the right half of 
the main traveled portion of the 
highway as it exists at the time.— 
Dixon V. Alabam Freight Co., 112 
1 P.2d 584, 57 Ariz. 173. 
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ditions or in certain situations,^ as when meeting a 
v^ehicle or traveler from the opposite direction,^ or 
traveling through or traversing defiles, 3 or ap¬ 
proaching the crest of a hill or grade,^ or unless the 
road on the left-hand side is clear and unobstructed 
for a specified distance,^ or if the driver cannot see 
clearly ahead for that distance.® 

Care required when on wrong side. Even though 
a motorist is not precluded from operating his vehi¬ 
cle along any portion of the highway he chooses, if 
he drives on the wrong side of the highway he is 
required to exercise more caution than would be re¬ 
quired of him if he were on the right side,^ although 
it has also been stated that the standard of care re¬ 
quired under such circumstances is ordinary care.® 


Right to use right-hand side. Driving to the right 
of the center line of the highway constitutes a com¬ 
pliance with statutes providing that vehicles shall 
keep to the right side of the road, and such stat¬ 
utes do not require vehicles to keep to the extreme 
right of the road.® However, the right of a motor¬ 
ist to drive on any portion of the right-hand side 
of the highway is a relative, and not an unqualified, 
right, and does not confer on him the right to dis¬ 
regard all other conditions and circumstances which 
m.ay exist.Under some statutes it is required that 
motorists drive as close as practicable to, or keep 
conveniently near, the right-hand edge or curb of 
the highway,^^ or in designated lanes on a highway 
marked with lanes, ^2 or that slow-moving vehicles 


Word “keep*’ within statute pro¬ 
viding that vehicles shall keep to 
right side of center of road or high¬ 
way hints at constancy, and means 
that drivers of motor vehicles 
should get on right side of highway 
as quickly as possible and remain 
there.—Mahoning Savings & Trust 
Co. V. Kellner. 1 N.E.2d 616, 131 Ohio 
St. 69. 

1. Wash.—Barton v. Van Gesen, 
157 P. 215, 91 Wash. 94, 98. 

42 C.J. p 903 note 54. 

Width of highway 

Under a statute requiring drivers 
of vehicles to drive on the right half 
of highways of sufficient width, a 
highway twenty feet in width, com¬ 
posed of center strip of tarvia ten 
feet wide and of gravel on each side 
is of sufficient width to require driv¬ 
ers to proceed on the right side — 
Blodgett V. Pinkerton Tobacco Co., 
C.C.A.Mich., 79 F.2d 945. 

2. N.H.—^Woodman v. Peck, 7 A.2d 
251, 90 N.H 292, 122 A.L.R. 1402. 

42 CJ p 903 note 5-4 [a] (1). 

ZSffect of statute 

(1) The statute does not preclude 
a motorist from driving on the left 
side on other occasions.—Hubbard 
v. Conti, 75 N.E 2d 639, 321 Mass. 
743. 

(2) Such a statute does not re¬ 
quire drivers to always be on the 
right side of the road, but each 
driver is entitled to the use of the 
entire highway, except when he is 
about to meet another driver—Ser¬ 
geant V Chains, 238 N.W. 442, 213 
Iowa 57. 

3. U.S—^Kemp v. Creston Transfer 
Co., D.C.Iowa, 70 F.Supp. 521. 

“Defile” defined 

“As used in the statute the word 
'defile' refers to those places where 
the highway right of way area is 
in effect and for all practical pur¬ 
poses narrowed and restricted to 
the traveled portion and the shoul¬ 
ders by reason of the near proxim¬ 


ity thereto of the side or slope of a 
hill or cliff or by the sides or slopes 
thereof; or by a cut through or 
alongside of a hill or cliff.”—Kemp 
V. Creston Transfer Co., D.C.Iowa, 70 
F.Supp. 521, 533. 

Area held “defile” 

Right of way area narrowed by a 
high tree-covered bank of the side 
of a cliff or hill on one side and by a 
drop off on the other side of the high¬ 
way was a “defile” within the mean¬ 
ing of the statute.—^Kemp v. Creston 
Transfer Co., supra. 

4. U.S.—Kemp v. Creston Transfer 
Co., supra. 

5. Ky.—McFarland v. Bruening, 185 
S.W.2d 247. 299 Ky. 267. 

Tex—Hicks v. Morgan, Civ.App., 259 
S.W. 263. 

42 C.J p 903 note 54 [a] (3). 
Construction 

The statute must be given a rea¬ 
sonable and practical construction.— 
Blaugrund v. Gish, Civ.App., 179 S. 
W2d 257, affirmed 179 S.W.2d 266, 
142 Tex. 379. 

6. Ky.—McFarland v. Bruening, 185 
S.W.2d 247, 299 Ky. 267. 

7. Ga—Jackson v. Crimer, 24 S.E. 

2d 603, 69 Ga.App. IS—Corpus 

Juris cited in Eubanks v. Mullis, 
181 S.E. 604, 606, 51 Ga.App. 728. 

Md.—Thursby v. O'Rourke, 23 A.2d 
656, 180 Md. 223. 

Miss.—Reid v. McDevitt, 140 So. 

722, 163 Miss. 226. 

42 C.J. p 904 note 66. 

Lookout when on wrong side of 
highway see infra § 284 a. 

Assumption of risk 

One who violates the law of the 
road by driving on the wrong side 
assumes the risk of such an experi¬ 
ment.—Haney v. Beisel, 283 N.W 43, 
287 Mich. 239—Harrison v. Eastern 
Michigan Motor Bus Co., 241 N.W. 
131, 257 Mich. 329—Lawrence v. 

Bartling & Dull Co., 238 N.W. 180, 
255 Mich. 580—^Winckowski v. Dodge, 
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149 N.W. 1061. 183 Mich. 303—42 C. 
J. p 904 note 66 [a]. 

Utmost care is required of the 
driver.—^Wall v. Aetna Casualty & 
Surety Co., LaApp., 167 So 903. 

3. N.Y—Dietz v. Dinkcl, 246 N Y.S. 
623, 230 App.Div. 699. 

9. Ky.—Alva West & Co. v. Corwin, 
117 SW.2d 192, 273 Ky. 557 

Ohio.—Glasco v. Mendelman, App, 
58 N.E.2d 94, reversed on other 
grounds 56 N.E.2d 210, 143 Ohio 
St. 649. 

Time of enactment 
The rule is not changed by the 
fact that the statute was enacted 
when practically all roads were one- 
lane roads and number of lanes has 
since been increased.—Alva West «& 
Co. V. Corwin. 117 S.W.2d 192, 273 
Ky. 557, construing Ohio statute. 
Effect of proviso 

Where vehicle is not passing an¬ 
other vehicle going in same direc¬ 
tion, provision in statute requiring 
passing vehicles to keep as close to 
right-hand side of road as practica¬ 
ble IS inapplicable.—Alva West & 
Co. V. Corwin, supra. 

10. Wash.—Rieger v. Kirkland, 111 
P.2d 241, 7 Wash.2d 326. 

11. Cal.—Olson v. Meacham, 19 P. 

2d 527. 129 Cal.App. 670. 

Highways applicable to 

Statute requiring vehicles in oper¬ 
ation to be kept to the right-hand 
side of the highway applies to a 
four-lane highway.—Melber v. Your- 
tee, .Mo., 203 S.W.2d 727—Yerger v. 
Smith, 89 S.W.2d 66, 338 Mo. 140— 
E'elts V. Spesia, Mo.App, 61 S.W. 2d 
402. 

Place of accident 

The statutory requirement cannot 
be confined to the point of actual 
collision.—Roberts v. Atlas Life Ins. 
Co., 163 S.W.2d 369, 236 Mo.App. 
1162, 

12. Wis—O’Leary v. Buhrow, 25 N 
W.2d 449, 249 Wis. 569. 
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travel close to the right-hand boundary of the high- 
way.^^ 

§ 277. - City Streets 

Motorists should comply with statutes, ordinances, or 
other regulations requiring them in the operation of their 
vehicles to keep to the right, or near the right-hand curb, 
or in specified lanes of city streets. 

The operator of a motor vehicle on a city street 
should comply with statutes, ordinances, or other 
regulations requiring vehicles to' keep to the right 
or to be driven on the right half of the street,!^ 
or requiring vehicles to keep near to the right-hand 
curb or in the right-hand lane,^^ or which make a 
distinction between slowly moving and rapidly mov¬ 
ing vehicles, and require the former to keep as near 
to the right-hand curb as possible and the latter to 
travel out toward the middle of the street.^® How¬ 
ever, where a statute requires vehicles to keep as 
close as practicable to the right-hand boundary of 
the street so as to allow more swiftly moving vehi¬ 
cles safe passage to the left, it has been held that 
an automobilist may drive immediately to the right 


of the center line of the street in the absence of an 
overtaking vehicle or other unusual circumstanc¬ 
es.^"^ Subject to the requirement that he must com¬ 
ply with the law of the road, if an entire street be¬ 
tween curbs has been opened for travel, a motorist 
may drive on or over any part of the street.^^ 

One-way streets. In general motorists should 
comply with statutes, ordinances, or governmental 
regulations establishing one-way streets^® or which 
require drivers on one-way streets to keep as close 
as practicable to the right-hand curb 20 a regula¬ 
tion requiring vehicles to keep to the right of the 
center of the street is not applicable on a “one-way 
street.”^^ 

§ 278. - Double Roadway 

Motorists t>‘aveling along highways consisting of sepa¬ 
rate and distinct roadways separated by a parkway or 
the like may be required to use the right-hand roadway, 
but in the absence of some valid regu'ation providing 
oth-^rwise they may use any portion of such right-hand 
way. • 

Travel along highways consisting of two separate 


Be:iTilremexLt is mandatory 
Md—Wallace v. Fowler. 36 A.2d 691, 
183 Md. 97. 

Statute applicable to aU 

Statute reauiring vehicles to be 
driven in designated lanes applies 
to those whose course In general is 
along the highway.—Lee v. Hoff, 97 
P.2d 715, 163 Or. 374. 

13. Ariz.—Dixon v. Alabam Freight 
Co, 112 P.2d 584, 57 Ariz. 173. 

W.Va.—Vance v. Logan William¬ 
son Bus Co., 46 S.E.2d 783. 

42 C J p 905 note 67. 

Hegulations in cities see infra 9 277. 
Oversize vehicle 

La.—Thibodaux v. Pittman Bros. 
Const. Co., App., 199 So. 159. 

14. Iowa.—Rusch v. Hoffman, 274 
N.W. 96, 223 Iowa 895. 

Ky—Otte v. Guilford, 272 S.W. 41, 
209 Ky. 33. 

Pa—Morris v. Kauffman, 182 A. 758, 
3 20 Pa.Super. 515. 

Law of road as applied to streets of 
municipality generally see the C. 
J.S. title Municipal Corporations 
§ 1779, also 44 C.J. p 1048 note 7- 
p 1053 note 2. 

Duty to pedestrians 

Ordinarily, automobile drivers owe 
pedestrians duty to drive on their 
right side of the street.—Lehman v. 
Patterson, 182 S.W.2d 897, 298 Ky. 
360. 

Proper operation 

Cars are being driven and oper¬ 
ated properly, in so far as their lo¬ 
cation on the street is concerned, if 
they are being driven to the right 
of the center of the street.—Geit- 


zenauer v. Johnson. 297 P. 174, 161 
Wash. 444. 

15. Mo.—Collins v. Leahy. App., 102 
S.W,2d 801—Myers v. Nissenbaum, 
App., 6 S.W.2d 993. 

42 C.J p 905 notes 70. 72 [a], [b]. 
Purpose of requirement 

(1) The purpose of such a re¬ 
quirement has been stated to be to 
accelerate traffic and to require, un¬ 
der normal conditions, slow-moving 
vehicles to be driven in the lane 
nearest to the right-hand edge or 
curb—Mercer v. Risberg, Or., 188 P. 
2d 632. 

(2) It has also been stated to be 
to cause vehicles to keep well to the 
right side of the street so that other 
vehicles approaching from the rear 
may have room to pass without 
crossing to the left side.—Stack v. 
General Baking Co., 223 S.W. 89, 283 
Mo. 396. 

(3) To protect pedestrians as well 
as vehicles. 

Mo.—Smith v. Mederacke, 259 S.W. 
83, 302 Mo, 538—Willis v. Apple- 
baum, App., 26 S.W.2d 823. 

Tenn.—Hunter v. Stacey, 141 S.W.2d 
921, 24 Tenn.App. 158—Walkup v. 
Covington, 73 S.W.2d 718. 18 Tenn 
App. 117—Phillips-Buttorff Mfg. 
Co. V. McAlexander, 15 Tenn.App. 
618—Elmore v. Thompson, 14 
Tenn.App. 78. 

(4) However, in other Jurisdic¬ 
tions such statutes have been held 
not enacted for protection of pedes¬ 
trians but for regulation of vehicu¬ 
lar traffic—Hamilton v. Finch, 111 
P.2d 81, 166 Or. 156. 

6SS 


(5) Other objects of ordinance see 
42 CJ. p 905 note 70 [a]. 

Iiiteral compliance with ordinance 
requL'ing vehicle to keep as near the 
right-hand curb as possible is not re¬ 
quired.—Stack V. General Bakings Co., 
223 S.W. 89, 283 Mo. 396. 

16. Cal.—House v. Fry, 157 P. 500, 
30 Cal.App. 157, 

42 CJ. p 905 note 70 [c]. 

Duty when speed becomes slow 
A vehicle which is traveling along 
the center of the street should turn 
in to the right when, for any reason 
It reduces its speed to such an ex¬ 
tent that its travel becomes slow.— 
People V. Harden, 200 N.Y.S 171, 
205 AppDiv. 717. 

17. Wash.—Geitzenauer v. Johnson, 
297 P. 174, 161 Wash. 444. 

18. Utah.—Christensen v. Utah 
Rapid Transit Co., 27 P.2d 468, 

I 83 Utah 231. 

19. Tresx>acser 

One who drives or rides in a mo¬ 
tor vehicle in the wrong direction 
on a one way street is a trespasser 
thereon.—Widronak v. Lord, 168 N. 
E. 799. 269 Mass. 238. 

20. Hazards intended to be avoided 
The ordinance was not intended to 

avoid general hazards of street but 
such special hazards as a driver 
creates or increases by keeping to 
left instead of the right.—Schear v. 
Ludwig, 143 F.2d 20, 79 U.S.App.D.C. 
95, certiorari denied 65 S.Ct. 72, 323 
U.S. 734, 89 LEd. 589. 

21. Colo.—Hedges v. Mitchell, 174 
P. 620, 69 Colo. 285. 
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and distinct roadways, separated by a parkway or 
the like, is sometimes regulated by a requirement 
that a vehicle shall use the roadway which is on its 
own right-hand side,22 although the duty to do so 
may be modified or changed by the immediate con¬ 
dition, use, or obstructions in or on such highway.^2 
On the other hand, in the absence of statute or or¬ 
dinance to the contrary, the motorist may drive 
along any portion of the right-hand roadway or 
street,24 but where a statute restricts motorists to 
designated lanes he must comply therewith.25 

§ 279. - At Corners or Curves 

Motor vehicles must be kept to the right-hand side 
of the road when approaching or rounding a corner or 
curve. 

When a motor vehicle is approaching or rounding 
a corner or curve there is a special necessity for 
keeping to the right-hand side of the road^S and the 
driver has not the right to drive on the left-hand 
side, relying on having time to turn to the right if 
danger appears.27 

§ 280. - Driving at Night 

A motorist traveling at night should keep to the trav¬ 
eled or paved portion of the highway and adhere more 
strictly to the rule of keeping to the right than would be 
necessary in the daytime. 


It is the duty of one who is driving an automo¬ 
bile at night to keep in the traveled or paved por¬ 
tion of the road^s and to adhere more strictly to the 
rule of keeping to the right than would be necessary 
in the daytime.29 If, on a dark rainy night a mo¬ 
torist chooses to use the left side of the street it is 
his duty to be on the alert, and to exercise care and 
caution to prevent injury to others lawfully entitled 
to use the street.^® 

§ 281. - Driving on Wrong Side as Neg¬ 

ligence 

The violation of statutes, ordinances, or other rules 
as to the position of motor vehicles on highways and 
streets may constitute negligence, but in order for negli- 
gence arising from such a violation to be actionable it 
must be the proximate cause of the Injury. 

In a number of jurisdictions, in the absence of 
some justification or excuse for driving on the 
wrong side, as considered infra § 282, or exception 
to the rule, as where a vehicle is passing another, 
infra § 326, it is held to be negligence per se to 
drive on the wrong side of a highway^l or street22 
in violation of a statute or ordinance, or to fail to 
observe a requirement of keeping as near as possi¬ 
ble or practicable or convenient to the right-hand 
edge or curb of the highway33 or the right- 


22 . Ala.—Brown v. Bush, 124 So. 
300, 220 Ala, 130. 

42 C.J. p 905 note 77. 

Split street 

Ala.—Brown v. Bush, supra. 

23. Ala.—Brown v. Bush, supra. 

24. Close to xniddle 

Motorist did not violate rules of 
the road by driving closer to auto¬ 
mobiles parked in the middle of the 
street than to curb.—Langworthy v. 
Reisinger, 23 N.W.2d 482, 249 Wis. 

24. followed in 23 N.W.2d 485, 249 
Wis. 29. 

25. Md.—Wallace v. Fowler, 36 A. 
2d 691, 183 Hd. 97. 

26. Neb.— Corpus Juris quoted in 
Ross V. Carroll, 291 N.W. 726, 730, 
138 Neh. 1. 

Pa.—Bloom v. Bailey, 141 A. 150, 
292 Pa. 348—Krammes v. Tryon, 
Com.PL, 48 Lanc.L.Rev. 493. 

42 C.J. p 906 note 80. 

Stripe IxL center 

Yellow stripe in center of high¬ 
way and extending entire distance 
of curve denotes division of road 
Into one-way lanes.—Himmel v. 
Pinkelsteln, 4 A.2d 657, 90 N.H. 78. 

27. Me.—^Bragdon v. Kellogg, 105 
A. 433, 118 Me. 42, 6 AL..R. 669. 

Neb.— Corpus Juris quoted in Ross 
V. Carroll, 291 N.W. 726, 730, 138 
Neb. 1. 


28. Mich.—Budnlck v. Peterson, 184 
N.W. 493. 215 Mich. 678. 

29. Cal.—Wurl V. Watson, 228 P. 
43. 67 Cal.App. 625. 

30. Ga.—Jackson v. Crimer, 24 S.B. 
2d 603, 69 Ga.App. 18—^Eubanks v. 
Mullis, 181 S.E. 604, 51 Ga.App. 
728—Roberts v. Phillips, 134 S E. 
837, 35 Ga.App. 743, affirmed Phil¬ 
lips v. Roberts, 144 S.E. 651, 166 
Ga. 897. 

31. U.S.—Blodgett v. Pinkerton To¬ 
bacco Co., CC.AMich., 79 F.2d 945 
—Shipley v. Komer, D.C.Fla., 60 
F-Supp. 551, affirmed, C.C.A., 154 
F.2d 861. 

Cal—Jolley v. Clemens, 82 P.2d 51, 
28 Cal.App.2d 55—Olson v. Meach- 
am, 19 P.2d 527, 129 Cal.App. 670. 
Del.—Grier v. Samuel, 86 A. 209, 
27 Del. 106. 

Ga.—Wells v. Steinek, 176 S.E. 42, 
49 Ga.App 482, construing South 
Carolina statute. 

Mich.—^Holmes v Merson, 280 N.W. 

139, 285 Mich. 136. 

N.T.—Schwartz v. Fletcher, 265 N. 

Y.S. 277, 238 App Div. 554. 

N.C.—^Hoke v. Atlantic Greyhound 
Corp., 40 S.E.2d 345, 226 N.C. 692 
—Tysinger v. Coble Dairy Prod¬ 
ucts, 36 S.E.2d 246, 225 N.C. 717 
—Grimes v. Carolina Coach Co., 
166 S.E. 599, 203 N.C. 605—King 
V. Pope, 163 S.E. 447, 202 N.C. 554. 
Ohio.—^Mahoning Savings & Trust 
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Co. v. Kellner, 1 N.E.2d 616, 131 
Ohio St. 69. 

Va.—Powell V. Virginian Ry. Co., 46 
S.E.2d 429, 187 Va. 384—Sheckler 

V. Anderson, 29 S.E 2d 867, 182 Va. 
701—Smith V. Turner, 16 SE.2d 
370, 178 Va. 172, 136 A.L.R. 1251— 
Wright V, Osborne, 9 S.E.2d 452, 
175 Va. 442—Lavenstein v. Maile, 
132 S.E. 844, 146 Va 789. 

32. Cal —Lahti v. McMenamin, 268 
P. 644, 204 Cal. 415—Henslee v. 
Fox, 51 P.2d 1176, 10 Cal.App.2d 
202—ShurtlefC v. Wynns, 300 P. 
890, 114 Cal.App. 653, followed in 
300 P. 892, 114 Cal.App. 768. 

La.—Allen v. Louisiana Creamery, 
App., 184 So. 395—Pettaway v. K. 
C. S. Drug Co., App., 166 So. 902. 
Miss.—Ripley v. Wilson, 105 So. 476, 
140 Miss. 845. 

Ohio.—^Hill V. Union Gas & Electric 
Co., 200 N.E. 199, 51 Ohio App. 
144. 

42 C.J. p 905 note 74. 

33. Mo.—Melber v. Yourtee, 203 S. 

W. 2d 727—Benoist v. Driveaw'ay 
Co. of Missouri, App., 122 S.W.2d 
86 . 

Tenn.—^Hunter v. Stacey, 141 S.W.2d 
921, 24 Tenn.App. 158. 
Determination of violation 

It has been held that some elastic¬ 
ity was Intended in the application 
of the requirement that vehicles 
shall be driven upon the right half 



60 C.J.S. 


MOTOR VEHICLES 


§ 281 


hand edge or curb of the street,^^ or to pro¬ 
ceed along the wrong roadway of a double road¬ 
way.^® In other jurisdictions, however, it is held 
not negligence per se to drive on the wrong or left- 
hand side of the street^® or highway,37 or against 
the one-way current of traffic established by ordi- 
nance.3* Under statutes requiring motorists to 
travel on the right-hand side of the highway unless 
the road on the left-hand side is clear and unob¬ 
structed a specified distance ahead, it is not negli¬ 
gence per se to drive on the left-hand side unless 
it is not clear and unobstructed for the specified 
distance.33 The driving of a motor vehicle on the 
wrong or left-hand side of a two way street has 
been held to be evidence of negligence,^0 although 


it has also been held that driving in the wrong di¬ 
rection on a one-way street is not necessarily evi¬ 
dence of negligence.'*^ 

In determining whether the position of a motor 
vehicle establishes the operator's negligence the 
whole situation, as to the condition of the streets, 
traffic, convenience, and number of vehicles there¬ 
on, must be considered, ^2 and whether or not the 
driver of a motor vehicle was negligent in driving 
on the left-hand side of the road depends on wheth¬ 
er he acted in a reasonably prudent manner.^® The 
circumstances may be such that driving on the 
left-hand side of the road will constitute negli- 
gence44 or even gross negligences^ Thus, it is 


of, and as close as practicable to 
the right hand curb or edge of. the 
roadway, and hence juries and trial 
courts have some discretion in de¬ 
termining whether the statute was 
violated, and may consider that 
which a person of ordinary prudence 
would have done under similar cir¬ 
cumstances is a practicable compli¬ 
ance with the law.—Shannon 
Thomas, 134 P.2d 522, 57 CalApp.2d 
187—McLellan v. Cocola, 24 P.2d 
200. 133 Cal.App. 9—Mauchle v. Pan¬ 
ama-Pacific International' Exposition 
Co., 174 P. 715, 37 Cal.App. 715. 

34. Mo.—Melber v. Tourtee. 203 S. 
W.2d 727—Myers v. Nissenbaum, 
App., 6 S.W.2d 993. 

Tenn.—Elmore v. Thompson, 14 
Tenn.App. 78. 

Tex.—Shaver v. Mason, Civ.App., 13 
S.W.2d 450. 

42 C J. p 905 note 76. 

Former rule 

Prior to enactment of a statute 
requiring vehicles in operation to he 
kept as close to the right side of 
the highway as possible, it was held, 
in a case in which an ordinance re¬ 
quiring vehicles to keep as near the 
right-hand curb as possible was not 
Introduced in evidence, that driving 
a vehicle in the middle of a street 
was neither negligence in itself nor 
a fact from which negligence could 
be inferred.—Linstroth v. Peper, Mo. 
App., 188 S.W. 1125. 

Pedestrians 

Violation of right-hand curb ordi¬ 
nance is negligence per se with ref¬ 
erence to pedestrians the same as 
with reference to the driver of an¬ 
other vehicle.—Phillips-Buttorff Mfg. 
Co. V. McAlexander, 15 Tenn.App. 
618—42 C.J. p 905 note 75 [a] (3). 

Violation held shown by motorist 
traveling at least twenty feet from 
the right hand curb —Phillips-But- 
torfC Mfg. Co. V. McAlexander, 15 
Tenn.App. 618. 

35. Colo.—Bartlett v. Hammond. 

230 P. 109, 76 Colo. 171. 

42 C.J. p 905 note 78. 

60 C.J.S.-42 


Where proper road'way Is nsable 
Colo.—^Bartlett v. Hammond, supra. 

36. Iowa.—Whitman v. Pilmer, 239 
N.W. 686, 214 Iowa 461—Dickeson 
V. Lzicar, 225 N.W. 406, 208 Iowa 
275. 

Md.—Ebert Ice Cream Co. v. Eaton, 
187 A. 865. 171 Md. 30. 

Neb.—^Herman v. Pirestine, 21 N.W. 

2d 444, 146 Neb. 730. 

Wyo.—^Wallis v. Nauman, 157 P.2d 
285, 61 Wyo. 231. 

42 C.J. p 907 note 87 [c]. 

In Pennsylvania 

(1) There are cases holding the 
rule of the text.—^Rowe v. Coopey, 
Com.Pl., 34 Lu 2 .Leg.Reg. 57, affirmed 
14 A.2d 76, 339 Pa. 105—Salinger v. 
Peshina, Com.Pl., 46 Dauph.Co. 183. 

(2) Other authority, however, has 
held that violation of mandatory 
provision of statute passed to aid 
safe operation of motor vehicles on 
public highways, such as provision 
that vehicle he driven on right half 
of two-way highway, is negligence 
per se.—Graskill v. Melella, 18 A.2d 
455, 144 Pa.Super. 78. 

37. Ariz.—Melver v. Allen, 262 P. 
5, 33 Ariz. 28. 

Ga.—Jackson v. Crimer, 24 S.E.2d 
603, 69 Ga.App. 18—Corpus Juris 
cited in Eubanks v. Mullis, 181 S. 
E. 604, 606, 51 Ga.App. 728. 

Idaho.—McCoy v Krengel, 17 P.2d 
547, 52 Idaho 626. 

Iowa.—Despain v. Ballard, 256 N.W. 
426, 218 Iowa 863—Carlson v. 

Meusberger, 204 N.W. 432, 200 

Iowa 65. 

La.—^Hagaman v. Bankers Indemnity 
Ins. Co., App., 7 So.2d 390—Man- 
get Bros. V. Henry, 127 So. 51, 13 
La.App. 57. 

Me.—Field v. Webber, 169 A. 732, 
132 Me. 236. 

Mont.—Harrington v. H. D. Lee Mer¬ 
cantile Co., 33 P.2d 553, 97 Mont. 
40. 

Or.—^Hartley v. Berg, 25 P.2d 932, 
145 Or. 44. 

Pa.—Boose v. Walker, 86 Pa.Super. 
218 —Cuntan v. Shirks Motor Exp. 
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Corp., Com.Pl., 28 West.Co.L.J. 
125. 

42 C.J. p 904 note 65. 

Outside of cities or towns 

Iowa.—Kisling v. Thierman, 243 N. 

W. 552, 214 Iowa 911. 

Only prima facie negligence 
Idaho.—Stuart v. MeVey, 87 P.2d 
446, 59 Idaho 740. 

lo-wa.—Carlson v. Meusberger, 204 
N.W. 432, 200 Iowa 65. 

Where highway free of traffic 

Motorist having unobstructed 
view of highway free from traffic is 
not necessarily negligent by driving 
on left side.—Harrington v. H. D. 
Lee Mercantile Co., 33 P.2d 553, 97 
Mont. 40. 

Uability to pedestrian 

A motorist incurs liability to a 
pedestrian whom he injures while 
driving to left of center of highway 
only if motorist has reason to antic¬ 
ipate presence and movements of 
pedestrian.—Nickerson v. Bentley, 6 
A.2d 142, 89 N.H. 533. 

38. Pa.—Balin v. Kimmelman, 145 
A. 303, 295 Pa. 301. 

39. Tex.—Bettis v. Watkins, Civ. 
App, 140 S.W.2d 280. 

40. Pa.—^Wilson v. Consolidated 
Dressed Beef Co., 145 A. 81, 295 
Pa. 168—Glover v. St ruble, 48 A. 
2d 50, 159 Pa.Super. 305—Urbanick 
V. Cron ewe th Dairy Co., 35 A. 2d 
83, 154 Pa.Super. 44—Gaskill v. 
Melella, 18 A.2d 455, 144 Pa.Super. 
78. 

41. Pa.—Bianco v. Scott Bros., 175 
A. 721, 115 Pa.Super. 482. 

42. Cal.—Green v. Pedigo, 170 P.2d 
999, 75 Cal.App.2d 300. 

43. Idaho.—Stuart v. MeVey, 87 P 
2d 446, 59 Idaho 740—McCoy v. 
Krengel, 17 P.2d 547, 52 Idaho 626. 

44. Pa.—^Weiss v. Pittsburgh Rys. 
Co., 152 A. 674, 301 Pal 639. 

42 C.J. p 906 note 84. 

45. La.—Pettaway v. K. C. S. Drug 
Co., App., 166 So. 902—Lacy v. 
Lucky, 140 So. 857, 19 La,App. 743 
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neg-Hgence for one to drive along the wrong side 
of the road when conditions are such that he is un¬ 
able to see ahead of him,46 as where his view is 
obstructed by atmospheric conditions,,^ ^ such as 
fog,^8 or when driving on the left-hand side of the 
road together with other acts or omissions shows 
a lack of due care.^^ It has been held negligence 
for a motorist to operate a motor vehicle on the 
wrong side of the street or highway, unless, in the 
exercise of reasonable care under the circumstanc¬ 
es, it was necessitated by conditions for which he 
was not negligently responsible.®^* 

Proximate cause. The operation of a motor ve¬ 
hicle on an improper place or in an improper posi¬ 
tion on the highway or street does not constitute 
actionable or contributory negligence unless such 
operation was a proximate cause of the injury.®^ 
Hence the mere fact that a motor vehicle was be¬ 
ing operated upon, or partially upon, the wrong side 
of the highway or street at the time of an acci¬ 


dent,®2 or shortly prior thereto,®3 or in violation of 
a rule requiring motorists to drive in the right-hand 
lane or as near to the right-hand curb as possible or 
practicable,®4 or in the wrong direction on a one¬ 
way street,®® does not fix liability on the owner or 
operator for, or establish contributory negligence 
precluding his recovery for, injuries which were 
not proximately caus-ed by the violation of the rule 
of the road. Furthermore, a motorist's violation of 
a rule requiring him to drive as close as practicable 
to the right hand curb does not impose liability for 
an -accident which did not result from a hazard the 
rule was intended to avoid.®6 On the other hand, 
in the absence of a reasonable excuse or justifica¬ 
tion therefor, as discussed infra § 282, the operator 
or owner of a motor vehicle is liable for, or pre¬ 
cluded on the ground of contributory negligence 
from recovery for, injury proxi'maicly caused by 
the motor vehicle being driven on the wrong side 
of the highway or street,®*^ or in violation of an or- 


—Greer v. Hamilton, 3 Lia.App. 
12 0 . 

42 C.J. p 907 note 85. 

4S. Pa.—Smoker v. Baldwin Loco¬ 
motive Works, 104 A. 597, 261 Pa. 
341, 

42 C.J. p 907 note 86. 

Bust 

A driver of a motor truck on a 
public highway who voluntarily 
turns his vehicle from the right- 
hand side of the road to the left 
where vehicles going in the opposite 
direction are expected to travel at a 
time when he cannot see the road 
for dust without giving a reason¬ 
able warning signal is grossly neg¬ 
ligent.—Dulaney v. Sebastian’s 
Adm’r, 39 S.W.2d 1000, 239 Ky. 577— 
Barnes v, Eastin, 227 S.W. 578, 190 
Ky. 392. 

47. N.M.—Silva v. Waldle, 82 P.2d 
282, 42 KM. 514. 

48. Conn.—Dole v. Lublin, 153 A. 
856, 112 Conn. 603. 

Trader statute 

KM.—Silva V. Waldie, 82 P.2d 282, 
42 KM. 514. 

49. Iowa.—Lange v. Bedell, 212 N. 
W. 354, 203 Iowa 1194. 

42 C.J p 907 note 89. 

Comparative negligence 

The fact that defendant, who was 
driving on the wrong side of the 
road at the time of a collision, was 
going twenty-five miles an hour, 
while the other car was going at a 
lesser speed, made defendant’s neg¬ 
ligence more flagrant.—Shaw v. Wil¬ 
cox, Mo.App., 224 S.W. 58. 

50. Md.—Thompson v. Sun Cab Co., 
184 A. 576, 170 Md. 299. 

51- Ariz.—^Mclver v. Allen, 262 P. 
5, 33 Ariz. 28. 


Ky.—Gilreath v. Blue & Gray 
Transp. Co., 108 S.W.2d 1002. 269 
Ky. 787, followed in 108 S.W.2d 
1004, 269 Ky. 791—Consolidated 

Coach Corporation v. Bryant, 86 S. 
W2d 88. 260 Ky. 452. 

La,—Allen v. Louisiana Creamery, 
App., 184 So. 395. 

Md.*—Shafer v. State, for Use of 
Sundergill, 189 A. 273, 171 Md. 
506—Cumberland & Westernport 
Transit Co. v. Metz, 149 A. 4, 158 
Md. 424, reargument denied 149 
A. 565, 158 Md. 424, appeal dis¬ 
missed American Oil Co. v. Metz, 
51 S.Ct. 40, 282 U.S 801, 75 L.Ed. 
720. 

Mass—Hubbard v. Conti, 75 N.E.2d 
639, 321 Mass. 743. 

Mo.—Iman v." Walter Freund Bread 
Co., 58 S,W.2d 477, 332 Mo. 461. 
KM,—Silva V. Waldie, 82 P.2d 282, 
42 KM. 514. 

N.C.—Hoke V. Atlantic Greyhound 
Corp., 40 S.E.2d 345, 226 KC. 692 
—Tysinger v. Coble Dairy Prod¬ 
ucts, 36 S.E.2d 246, 225 N.C. 717— 
Grimes v. Carolina Coach Co., 166 
S.E, 599, 203 N.C 605. 

Va.—Powell V. Virginian Ry. Co., 46 
S.E.2d 429, 187 Va. 384. 

52. Ariz.—^Haner v. Wilson-Coffln 
Trading Co., 67 P.2d 487, 49 Ariz 
402. 

Conn —Shaughnessy v. Morrison, 

165 A. 553, 116 Conn. 661. 

Iowa.—^Dickeson v, Lzicar, 225 KW. 
406, 208 Iowa 275. 

Ky.—Colyer v. Hudson, 87 S.W.2d 
92, 261 Ky. 84. 

La.—^Austin v. Sumrall, 141 So. 772, 
19 La.App. 868. 

Mich.—Holmes v. Merson, 280 KW. 

139, 285 Mich. 136. 

KC.—Grimes v. Carolina Coach Co., 

166 S.E. 599, 203 N.C. 605. 
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Va.—^Hamilton v. Glemming, 46 S.E 
2d 438. 187 Va. 309—Powell v 
Virginian Ry. Co., 46 S.E 2d 429, 
187 Va. 384. 

42 C.J. p 908 note 92. 

Wrong position held not proximate 
cause 

(1) Of injuries to child coasting 
down hill on sled.—Huber v. Ander¬ 
son, 49 A.2d 628, 355 Pa. 247. 

(2) Of injuries to pedestrian step¬ 
ping from behind parked vehicle.— 
Rowe V. Coopey, Com PI., 34 Luz Leg. 
Reg. 57, affirmed 14 A.2d 76, 339 Pa 
105. 

(3) Of injuries sustained by pe¬ 
destrian when struck by another 
truck which defendant had forced 
to side of road.—Lewis v. Graves, 
90 S.W.2d 1040, 262 Ky. 600. 

(4) Where accident did not occur 
in vehicular roadway.—Dickeson v. 
Lzicar, 225 KW. 406, 208 Iowa 275. 

53. Neb.—Johnson v. Anoka-Butte 
Lumber Co., 5 N.W.2d 114, 141 
Neb. 851. 

54. Mo.—Iman v. Walter Freund 
Bread Co., 58 S.W.2d 477, 332 Mo. 
461. 

Or.—Mercer v. Risberg, 188 P.2d 632. 

55. Pa.—Balin v. Kimmelman, 145 
A. 303, 295 Pa. 301. 

Injury to pedestrian 

Operation in the wrong direction 
was held not to be the proximate 
cause of an injury to a pedestrian.— 
Balm V. Kimmelman, supra. 

58. D.C—Schear v. Ludwig, 143 F 
2d 20, 79 U S.App.D C. 95, certio¬ 
rari denied 65 S.Ct. 72, 323 U.S. 
734, 89 L.Ed. 589. 

57- Ind —Lorber v. People’s Motor 
Coach Co., 164 NE. 859, 172 KE. 
626. 89 Ind.App. 139. 
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dinance requiring motor vehicles to be driven as 
near the right-hand side of the curb or edge of the 
street as reasonably possible.58 

§ 282. - Justification or Excuse for Driv¬ 

ing on Wrong Side 

a. In general 

b. To avoid accident 

c. To avoid obstructions 

a. In General 

Driving a motor vehicle on the wrong side of the 
road or street or in violation of a requirement to keep 
to the right-hand edge or curb may be justified or ex¬ 
cused by the particular circumstances of the case. 

The mere fact that a motor vehicle is driven on 
the wrong side of the street or highway or across 
a sidewalk does not under all circumstances consti¬ 
tute a violation of law.59 The particular circum¬ 
stances may justify or excuse driving on the wrong 
side of the road, or in violation of a requirement to 
keep as near as possible or practicable to the right- 
hand edge or curb of the highway or street,60 al¬ 
though in so doing a motorist has been held to act 
at the risk of being held for negligence where an 
accident and resulting injuries are directly and prox- 
imately caused thereby.oi it has been held that stat¬ 
utory or other rules requiring the drivers of motor 


vehicles to keep to the right have no application 
where the failure to comply is without fault on the 
part of the driver,6^ as where the motor vehicle is 
out of control in consequence of a collision for which 
the driver was not at fault,6^ or where, through no 
fault of its driver, it skids on a slippery pavement 
and is thus thrown across the center line.®^ How¬ 
ever, if skidding results from the negligent acts or 
omissions of the driver he is not absolved from the 
consequences of the breach of the statute, although 
it is not deliberate or intentional.6^ It has gener¬ 
ally been held, sometimes in conformity with stat¬ 
utes so providing, that a motorist may drive in the 
middle or on the left side of the road or street when 
it is impracticable to drive on the right side, 6 6 as 
where the road is too narrow for the rule to be ob¬ 
served.®'^ 

Custom or usage. It has been held that a mere 
custom of driving on the left side of a street or 
highway at a particular point will not justify viola¬ 
tion of a statute or ordinance requiring vehicles to 
keep to the right.68 However, where part of a 
street is so given over to the loading or unloading 
of freight cars and so occupied by drays and wag¬ 
ons that travel thereon is unusual and impracticable 
and traffic ordinarily uses the other side of the 
street, a driver has been held not negligent in using 
that side of the street, although it is his own left- 


La.—Allen v. Louisiana Creamery, 
App.. 184 So. 395—Stanley v. Rit¬ 
chie Grocer Co., App., 167 So. 124 
—Pettaway v. K. C. S. Drug Co.. 
App.. 166 So. 902—Lacy v. Lucky. 
140 So. 857. 19 La App. 743—Teis¬ 
sier V. Stewart, 121 So. 777, 11 
La.App. 164, rehearing denied 123 
So. 174. 11 La.App. 167 —Weinfield 
V. Yellow Cab Co., 120 So. 420, 10 
La.App. 313—^Womack v. Askew, 
119 So. 885, 9 La App. 229. 

Mo.—La Pierre v. Kinney, 19 S.'W.2d 
306, 225 Mo App. 199. 

42 C.J. P 908 note 90. 

Wrong direction 

Driver’s operation of automobile in 
wrong direction on one-way street 
was held contributing cause of in¬ 
juries sustained by guest in colli¬ 
sion.—Widronak v. Lord, 168 N.E. 
799, 269 Mass. 238. 

58. Keeping a proper lookout ahead 
does not relieve driver from the con¬ 
sequences of his negligence in vio¬ 
lating ordinance requiring him to 
drive as near the right-hand curb as 
reasonably possible.—^Phillips-But- 
torff Mfg. Co. v. McAlexander, 15 
Tenn.App. 618. 

59. Cal.—^Zohner v. Sierra Nevada 
Life & Casualty Co., 299. P. 749, 
114 Cal.App. 85. 


60. Arlz,—Haner v. Wilson-Coffin 
Trading Co.. 67 P.2d 487, 49 Anz. 
402. 

Cal.—^Anderson v. Dahl, 8 P.2d 883, 
121 Cal.App. 198. 

42 C.J. p 908 note 93. 

'Circumstances not Justifying viola¬ 
tion 

(1) Streetcar approaching along 

center of street was held not to ex¬ 
cuse motorist, striking pedestr.an, 
from continuing on wrong side of 
street after crossing bridge.—Drey¬ 
fus v. Daronco, 234 N.W^. 687, 253 
Mich. 235. | 

(2) The fact that street car tracks 
are laid close to the curb does not 
excuse a violation of an ordinance 
requiring drivers to keep as near the 
curb as possible.—Smith v. Meder- 
acke, 259 S.W. 83, 302 Mo. 538. 

61. Md.—Consolidated Gas, Electric 
Light & Power Co. of Baltimore v. 
O’Neill, 200 A. 359, 175 Md. 47. 

62. Ky.—Thomas v. Dahl, 1*70 S.W. 
2d 337, 293 Ky, 808. 

Mass.—Herman v. Sladofsky, 17 N.E. 

2d 879, 301 Mass. 534. 

Impossible not required 

The statute does not require the 
driver of a motor vehicle to do the 
impossible.—Kohn v. B. F. Goodrich 
Co., 38 N.E.2d 592, 139 Ohio St. 141. 
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63. Conn.—Giancarlo v. Karabanow- 
ski, 198 A. 7-52, 124 Conn. 223. 

64. Conn.—^De Antomo v. New Ha¬ 
ven Dairy Co., 136 A. 667, 105 

Conn. 663. 

Mass.—Herman v. Sladofsky, 17 N. 
E.2d 879, 301 Mass. 534, construing 
Connecticut law. 

Mich.—^Haney v. Beisel, 283 N.W. 43, 

' 287 Mich. 239—^Leonard v. Hey, 
257 N.W 733, 2C9 Mich. 491. 

Ohio.—Kohn v. B. P. Goodrich Co., 
38 N.B.2d 592, 130 Ohio St. 141. 

42 C.J. p 908 note 94. 

65. Conn.—De Antonio v. New Ha¬ 
ven Dairy Co., 136 A. 557, 105 
Conn. 663. 

Mich.—^Haney v. Beisel, 283 N.W. 43, 
287 Mich. 239—Leonard v. Hey, 
257 N.W. 733, 269 Mich. 491. 

66. Ariz.—^Haner v. Wilson-Coffin 
Trading Co., 67 P.2d 487, 49 Ariz. 
402. 

67. Md.—^Longenecker v. Zanghl, 2 
A.2d 20. 175 Md. 307. 

Alleyway 

Md.—Maas v. Sevick, 20 A. 2d 159, 179 
Md. 491. 

68. Pa.—Casey v. Boyer, 113 A. 364, 
270 Pa. 492. 

42 C.J. p 909 note 6. 
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liand side and at the time in question there are no 
drays or wagons on his right-hand side.®® 

h. To Avoid Accident 

Driving a motor vehicle on the wrong side of the high¬ 
way or street may be Justified or proper in order to avoid 
an accident in an emergency. 

Statutes, ordinances, or other regulations or rules 
requiring motor vehicles to be driven on the right- 
hand side of the highway or street are not intend¬ 
ed to, and do not, prohibit a motorist from driving 
to the left of the center of the highway or street in 
trying, in an emergency, to avoid an accident.'^O In 
case of an emergency it may be not only excusable 
hut perfectly proper for an automobilist to turn to 
the left side of the road in order to escape from 
.danger'll or avoid injuring others.72 Indeed, it has 
been pointed out that under some circumstances the 
driver of an automobile may be guilty of the gross¬ 
est kind of negligence by remaining on the right- 
hand side of the street.'^s 

c. To Avoid Obstructions 

A motor vehicle may be driven along the left-hand 
-side of the road or highway, or along the right-hand side 
of the left-hand way of a double roadway where it is 
-necessary to avoid obstructions. 


A motor vehicle may be driven along the left side 
of the road or highway, '^4 or along the right-hand 
side of the left-hand way of a double roadway,75 
where it is necessary to avoid obstructions, as, for 
example, where the right side of the road or street 
is impassable by reason of work being done there¬ 
on,*^5 such as the laying of street railway 'tracks77 
or gas mains,78 or is obstructed by piled-up snow,79 
a ditch or trench,80 parked vehicles,81 or vehicles 
proceeding slowly in the same direction as the au¬ 
tomobilist is driving.82 In such case, however, it is 
the duty of the driver to observe care commensurate 
with the hazard naturally resulting from the pres¬ 
ence of traffic going in the opposite direction or of 
pedestrians on that side of the street.83 

§ 283. - Duty of Care While on Right 

Side 

The fact that a motorist is on the proper side of the 
highway or street does not entitle him to make an un¬ 
reasonable use thereof or relieve him of the duty to exer¬ 
cise ordinary care to prevent an accident and avoid in¬ 
jury to persons and property. 

A motorist has no right to an unreasonable use of 
his side of the highway, but is limited to the right 
to a reasonable use of it,84 and must exercise his 


*69. Ala.—^Karpeles v. City Ice De¬ 
livery Co., 73 So. 642, 198 Ala. 449. 
42 C.J. p 909 note 8. 

70. Ariz-—^Haner v. Wilson-Coffin 
Trading* Co., 6'7 P.2d 487, 49 Ariz. 
402. 

Xnd.—Gamble v. Lewis, App., 78 N.E. 
■2d 878. 

JLa.—Frye v. Interurban Transp. Co., 

139 So. 670, 19 La.App. 510—Mar¬ 
tens V. Penton, 130 So. 354, 15 La. 
App. 35, followed in 130 So. 360, 
1*5 La.App. 60, and 130 So. 360, 
(two cases) I'S La.App. 61—Smith 

V. Interurban Transp. Co., 6 La. 
App. 704. 

“Miss.—^Ripley v. Wilson, 105 So. 476, 

140 Miss. 845. 

N.H.—^Dunsmore v. Ralston Purina 
Co„ 10 A.2d 665, 90 N.H. 470. 

Va.—^Hamilton v. Glemming, 46 S-E. 

'2d 438, 187 Va. 309. 

W.Va.—Lawson v. Dye. 14*5 S.E. 817, 
106 W.Va. 494, 63 A.L.R. 271. 
Wis—Schworer v Einberger, 286 N. 

W. 14, 232 Wis. 210. 

Statute llmituig exceptions 

The statute narrowing the statu- 
•tory exceptions theretofore existing 
to the obligation normally to drive 
-on the right half of the roadway 
■does not manifest legislative intent 
to preclude motorists from driving 
4jn left side of highway under the 
stress of an emergency.—Jolley v. 
Siemens, 82 P.2d 51, 28 Cal.App.2d 65. 

71- Cal.—Jolley v. Clemens, supra— 


Anderson v. Dahl, 8 P.2d 883, 121 
Cal. App. 198. 

La.—Frye v. Interurban Transp. Co., 
139 So 670, 19 La.App. 510. 

Neb.—Corpus Juris cited in Callahan 
V. Prewitt, 10 N.W.2d 705. 70'7, 143 
Neb. 787, 

42 C.J. p 908 note 95. 

72. Or.—Corpus Juris cited in Wein¬ 
stein V. Wheeler, 295 P. 196, 201, 
135 Or. 518, rehearing denied 296 
P. 1079, 13-5 Or. 618. 

Tex,—^Hicks V. Morgan, Civ.App., 2'59 
■S.W. 263 

Va.—Hamilton v. Glemming, 46 S.E. 
2d 438, 187 Va. 309—Clark v. 

Hodges, 39 S.E.2d 252, 185 Va. 431. 

42 C.J. p 908 note 96. 

73. OkL—Oklahoma Producing, etc., 
iCorp. V. Freeman, 212 P. 742, 88 
Okl. 1166. 

42 C.J. p 909 note 97. 

74. Ariz.—^Haner v. Wilson-Coffln 
Trading Co., 67 P.2d 487, 49 Ariz. 
402. 

Miss.—Corpus Juris cited in Public 
Service Corporation v. Watts, 150 
So. 192, 194, 168 Miss. 235. 

42 C.J. p 909 note 98. 

75. La.—^Hagaman v. Bankers In¬ 
demnity Ins. Co., App., 7 So.2d 390. 

76. Colo.—^Bartlett v. Hammond, 230 
P. 109, 7-6 Colo. 171. 

42 C.J. p 905 note 70 [b]. 

Justification is not furnished by 

the fact that the roadway on which 

the vehicle should have been pro¬ 
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ceeding “was then, though not im¬ 
passable, not in a fit condition for 
vehicle traffic because of work and 
repairs thereon recently made.“— 
Bartlett v. Hammond, supra. 

77. Colo.—Bartlett v. Hammond, su¬ 
pra. 

78. Colo.—Bartlett v. Hammond, su¬ 
pra. 

79. Wash.—Bone v. Yellow Cab Co, 
'225 P. 440, 129 Wash. 503. 

80. Miss.—Public Service Corpora¬ 
tion V. Watts, 150 So. 192, 168 
Miss. 235. 

81. Iowa.—^Riddle v. Frankl, 247 N 
W. 493, 215 Iowa 1083—^Mooney v. 
Canier, 197 N.W. 625, 198 Iowa 
251. 

82. Me.—O'Malia v. Thomas, 122 A 
773, 123 Me. 286, 287. 

4'2 C.J p 909 note 5. 

Overtaking and passing vehicles gen¬ 
erally see infra § 324-326. 

83. Iowa.—^Riddle v. Frankl, 247 N 
W. 493, 215 Iowa 1083. 

Pa.—Stewart v. Crawford, Com.PL, 
515 Montg.Co. 164. 

Necessity to exercise increased care 
when on wrong side of highway or 
street generally see supra § 276. 

84. N.H.—Woodman Peck, 7 A.2d 

■251, 90 N.H. 292, 122 AL.R. 1402. 

Pour-lane highway 

It is not negligence per se to drive 
in the second lane from the right on 
a four-lane highway,—Claypoole v. 
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right with due regard for the rights of others.^^ 
The fact that one is driving on the right side of 
the road does not relieve him of the obligation of 
exercising due and ordinary care to prevent a col¬ 
lision and avoid injury to persons or property,86 in¬ 
cluding others who may be on the wrong side of the 
highway or street.87 Accordingly, an automobilist 
is negligent where he overtakes and strikes a pedes¬ 
trian who is on the automobilisfs right-hand side 
of the road but outside of the part thereof designed 
for, and used by, automobiles.88 It has been held 
not negligence per se for the outside wheel of a 
motor vehicle to run off the hard surface or paved 
portion of the highway on to the shoulder there- 
of.86 


§ 284. Keeping Lookout 

a. In general 

b. Duty to anticipate presence of other 

persons or obstacles 

c. Cognizance of what is looked at and 

may be seen 

a. In General 

The driver of a motor vehicle has the duty of keep¬ 
ing a proper lookout, the extent of observation being de¬ 
pendent on the conditions and circumstances. 

The driver of a motor vehicle has the duty to 
keep a proper lookout^® and to watch where he is 


Motor Finance Corporation, 15 A. 2d 
794, 125 N.J.Law 440. 

£5. Va—'South Hill Motor Co. v. 

Gordon. 200 S.E. 637, 172 Va. 193. 
as. U.S.—Evansville Container Cor¬ 
poration V. McDonald, C.C.A.Tenn., 
132 F2d 80. 

Utah.—Farrell v. Cameron, 94 P.2d 
1068, 98 Utah 68. 

42 C J. p 909 note 9. 

Xiability for injury held ehown 
Negrligence in driving too far to 
right was held proximate cause of 
Injury to pedestrian injured by hand 
of person on running board.—Wheel- 
<er V. Darmochwat, 183 N.E. 55, 280 
Mass. 553. 

.87. Me.—Bonefant v. Chapdelaine, 
158 A. 857, 131 Me. 45. 
failure to anticipate 

It is not negligence to fail to an- 
iticipate that another will he driving 
•on the wrong side of the street.— 
.Moquin v. Nastwold, 21 N.W.2d lUB, 
'313 Mich. 243. 

IBS. N.T.—Van Rensselaer v, Chism, 
174 N.T.S. 751, 186 App.Div. 657. 
affirmed 132 N.E. 891, 231 N.T. 56'7. 
-42 C.J. p 909 note 10. 

89. Va.—'Sutton v. Bland, 184 S E. 
231, 166 Va. 132—Boggs v. Plybon, 
160 S.E. 77, 1‘57 Va. 30. 

tSO. XJ.S.—Car & General Ins. Corp., 
Limited, U. S. Branch v. Thibaut, 
C.C.A.La., 161 F.2d 6-57, reversed 
68 S.Ct. 79, 332 U.S. 751. 92 L.Ed. 

-, vacated and certiorari denied 

68 S.Ct. 205, 332 U.S. 828, 92 L Ed. 

-^Van Wie v. U. S., D.C.Iowa, 

77 F.Supp. 22, 

Ark,—Loda v. Raines, 100 6.W 2d 973, 
193 Ark. 513. 

-Cal.—Watkins v. Nutting, 110 P.2d 
384, 17 Cal.2d 490—Welch v. Sink, 
74 P.2d 832, 24 Cal.App.2d 231— 
Marshall v. Klatt, 64 P.2d 1105, 19 
Cal,App.2d 110—Butcher v. Thorn¬ 
hill, 58 P.2d 179, 14 Cal.App.2d 
149—Brower v. Arnstein, 14 P,2d 
263, 126 CaLApp. 291—Scott v. 

.Shaw, 1 P.'2d 531, 116 Cal.App. 400 


I —Strasburger v. Prescott, 295 P. 

I 357, 111 CaLApp. 104—Potter v- 
Driver, 275 P. 526, 9*7 Cal.App. 311. 

Del.—Odgers v. Clark, 19 A.2d 724, 2 
Terry 232—Hill v. Day, 199 A. 920, 
9 W.W.Harr. 400—Willis v. Schla- 
genhauf, 188 A. 700, 8 W.W.Harr. 
96. 

Ind.—^American Carloading Corpora¬ 
tion v. Gary Trust & Savings 
Bank. 25 N.E.‘2d 777. 21i6 Ind. 649. 

Iowa.—McMahon v. Rauch, 298 N.W. 
908, 230 Iowa 674—Ege v. Bom, 
236 N.W. 75, 212 Iowa 1138. 

Ky.—Schechter v. Hann, 205 S.W.2d 
690, 30-5 Ky. 794—^Keys v, Nash's 
Adm'x, 94 S.W.2d 1006, 264 Ky. 
398—Southeastern Telephone Co. v. 
Payne, 69 S,W.2d 3'58, 253 Ky. 245— 
Fenton Dry Cleaning & Dyeing Co. 
V. Hamilton, 11 S.W.2d 409, 226 
Ky. 580—Metts’ Adm’r v. Louis¬ 
ville Gas & Electric Co., 1 S.W.2d 
985, 222 Ky 551. 

La.—Rottman v. Beverly, 165 So. 
153, 183 La. 947—Hogue v. Akin 
Truck Line, App, 16 So.2d 366— 
Finance Security Co v. Thurman, 
App., 9 So.2d 846—^Rector v. Al¬ 
lied Van Lines, App., 198 So. 516 
—Bordelon v. T. L. James & Co., 
App., 148 So. 484—Sharp v. Kahn, 
App., 143 So. 546—^Harrison v. 
Shreveport Yellow Cab Co,, App., 
142 So. 734—^Buckley v. Feather- 
stone Garage, 123 So. 44i6, 11 La. 
App. 564—^Hodges v. Davis, 7 La. 
App. 327. 

Md.—^Harry T. Campbell & Sons v. 
United Rys. & Electric Co. of Bal¬ 
timore, 154 A. 552, 160 Md. 647. 

Mich.—Clark v. Jackson, 282 N.W. 
175, 286 Mich. 355. 

Mo.—^Wright V. Osborn, 201 S.W.2d 
935, 356 Mo. 382—^Kaley v. Hunt- 
ley, 63 S.W.2d 21, 333 Mo. 771. 

]Sreb.—Whitney v. Penrod, 32 N.W.2d 
131, 149 Neb. 636, construing Mis¬ 
souri law. 

N.J.—^Byron v. Public Service Coor¬ 
dinated Transport, 5 A2d 483, 122 
N.J.Law 451. 

N.C.—Tyson v. Ford, 47 S.E.2d 251, 
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228 N.C. 778—^Harper v Harper, 34 
SE.2d 185, 225 N.C. 260—Munay 
V. Atlantic Coast Line R. Co., 11 S. 
E.2d 326, 218 N.C. 392. 

S.C.—Flowers v. South Carolina 
State Highway Dept., 34 S.E.2d 769, 
206 S.C. 454. 

S.D.—Aaker v. Quissell, 244 N.W. 
889. 60 SD. 513. 

Tenn.--Harris v. Miller, 144 S.W.2d 
7, 24*Tenn.App. 332. 

Tex.—Southland-Greyhound Lines v. 
Richardson, 86 S.W.2d 731, 12'6 

Tex, 118—Stehling v. Johnston, 
Civ.App., 32 S.W.2d 696, error re¬ 
fused. 

Utah.—^Wilcox v. Wunderlich, 27'2 P. 
207, 73 Utah 1. 

Vt.—Towne v, Rizzico, 32 A.2d 129, 
•113 Vt. 205—Steele v. Fuller. 158 
A. 666, 104 Vt. 303. 

Va.—Parker v. Norfolk Orange Crush 
Bottling Co., 8 S.E 2d 301, 175 

Va. 249—Yellow Cab Co. of Vir¬ 
ginia v. Gulley, 194 S.E, 683, 169 
Va. 611—Bennett v. Spencer, 189 
SE. 169, 167 Va. 268. 

W.Va.—Smith v. Gould. 159 S.E. 53, 
110 W.Va. 579, 91 A.L.R. 28. 

Wyo.—Merback v. Blanchard, 109 P. 
2d 49. 56 Wyo. 286. 

Duty to keep lookout* 

At crossing or intersection see in¬ 
fra § 353. 

For: 

Children see infra § 39'6. 

Persons moving to or from street 
cars see infra § 392. 

Persons working on highway see 
infra § 391. 

Vehicles standing in the highway 
see infra § 338. 

When: 

Backing see infra § 302. 

Entering or leaving private 
premises see infra §§ 343-346 
Following another vehicle see in¬ 
fra § 323. 

Stopping see infra § 301. 
Turning in highway see infra § 
303. 

Turning into intersecting street 
or highway see infra S 36'7. 
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driving,91 even though he is rightfully on the high¬ 
way or street and has the right of way,92 or is 
driving on the side of the highway where he has a 
lawful right to be;^® and his failure to do so is 


negligence,94 which will prevent his recovery for 
injuries sustained as a result thereof, even though 
the other person is also at fault.95 This duty never 
ceases, but is constant and continuous,96 and exists 


At 

La.—Theriot v. Tassin, App., 146 So. 
729. 

Pa.—Dennis v. Munyan, 11 A.2d 666, 
139 Pa.Super. 310. 

On. throngrh hig’hway 

Mich,—Campbell v. Osterland, 277 N. 

W. 87'5, 283 Mich. 175. 

Persons intended to protect 
Ddty to maintain lookout, required 
of motorist, is not only for his own 
protection and that of his passen¬ 
gers, but for the protection of other 
persons using the highway. 

U.S.—Storck V. Northwestern Nat. 
Casualty Co., C!.C.A.Wis.. 115 P.2d 
889. 

Ky.—Kelly v, Marcum, 114 S.W.2d 
1102, 272 Ky. 609. 

Effect of hand nignal 

Performing requirement of giving 
appropriate hand signal does not nec¬ 
essarily relieve motorist of duty to 
also make proper observations.— 
Bauer v. Davis, 111 P.2d 715, 43 Cal. 
App.2d 764. 

Vlclatiou of due care ordinance 
A motorist's failure to maintain a 
proper lookout has been held to vio¬ 
late a city ordinance requiring mo¬ 
torists to drive with due care.—Cuc- 
cia v. White Top Cabs, La App., 6 
So.2d 358—Broussard v. Hotard, La, 
App., 4 So.2d 563. 

ITuofflcial highway signs 

Fact that stop Signs had been 
erected unofficially and only as cau¬ 
tion to motorists did not relieve mo¬ 
torist from duty of keeping lookout. 
—General Exchange Ins. Corporation 
V. Carp, La App, 176 So. 145. 

Standard of care required 

(1) Of a reasonably prudent per¬ 
son.—Julich v. T. A. Gillespie Co.. 
146 A. 785, 7 N.J.Misc. 630. 

(2) Ordin'iry careful lookout.— 
Wright v. Ponitz, 112 P.2d 25, 44 
Cal.App.2d 215—Boccalero v. Wad- 
leigh, 298 P. 526, 113 Cal.App. 376. 

(3) Reasonable lookout. 

Cal.—^Freeman v. Churchill, 183 P. 
2d 4. 

Ky.—Wilder v. Cadle, 13 S.W.2d 497, 
■227 Ky. 4Si6. 

(4) Reasonably careful lookout. 

N.'C.—Henson v. Wilson, 35 S E.2d 

245, 225 N.C 417—Hebbs v, Quoen 
City Coach Co., 34 S E 2d 211, 22-1 
N.C. 323—Dillon v. City of Wins¬ 
ton-Salem, 20 S.E.2d 845, 221 N.C. 
612—Tarrant v. Pepsi Cola Bot¬ 
tling Co., 20 S.E.2d 5 65, 221 N.C- 
390—Reeves v. Staley, 18 S.E.2d 
239, 220 N.C. 573—Mills v. Moore, 
12 S.E.2d 661, 219 N.C. -25. 


Utah. — ^Morrison v. Perry, 140 P.2d 
772. 104 Utah 151. 

(5) Sharp lookout. 

Cal.—Bingham v Greenamyer, 77 P. 

2d 867, 25 Cal.App.2d 467. 

La.—Rottman v. Beverly, 165 So. 
153, 183 La. 947—Broussard v. Ho¬ 
tard, App., 4 So 2d 563—Streetman 
V. Andress Motor Co., Ame.rican 
Mut. L ability Ins. Co., Intervenors, 
App., 189 So. 321. 

91. U.S.—^Kriesak v. Crowe, D.C.Pa., 
44 P.Supp. 636, affirmed, C.C.A., 131 
F.2d 1023. 

92. La.—Gray v. Southern Auto 
Wreckers, App., 166 So. 3 54, fol¬ 
lowed in Bates v. Southern Auto 
Wreckers, 166 So. 156—Buckley v. 
Featherstone Garage. 123 So. 446, 
11 La.App. 564—Johnson v. Item 
Co., Ltd., 121 So. 369, 10 La.App. 
671. 

Or—Davis v. Lavenik, 165 P.2d 277, 
178 Or. 90. 

Tex.—Stehling v. Johnston, Civ.App., 
32 S.W.2d 696. error refused. 

93. Tex.—Southland-Greyhound Lines 

V. Richardson, 86 S.W.2d 731, 126 
Tex. 118. 

94. Cal.—Hontou v. Orvis, 109 P.2d 
395, 42 Cal.App.2d 585 

Del.—State v. Elliott, 8 A.2d 873, 1 
Terry 250. 

Mont.—Marinkovich v. Tierney, 17 
P.2d 93, 93 Mont. 72—Autio v. 

Miller, 11 P2d 1039, 92 Mont. 150. 
S.D—Robertson v. Hennrich, 29 N. 

W. 2d 329. 

Va.—Whipple v. Booth, 154 S.E. 545, 
165 Va. 413. 

Actionable negligence 
Del.—Hill V. Day, 199 A. 920, 9 W. 
W Harr. 400 

Iowa.—Fischer v. Steinhauer, 10 N. 

W.2d 649, 233 Iowa 777. 

Proximate cause 

Failure to keep a proper lookout 
will not entitle another to recover 
unless it was the proximate cause 
of the injury. 

Tex.—Dcdcar v. James, Civ.App., 184 
S.W 2d 319, error refused. 

Wis.—Maltby v. Thiel, 272 N.W. 848, 
224 Wis. 648. 

Pailure to look at all constitutes 
negligence as a matter of law.— 
L''ader v. Atkinson, 121 P,2d 759, 46 
Cal.App.2d 265—Prato v. Snyder, 55 
P.2d 255, 12 Cal.App2d 88. 

Thoughtless inattention on the 
highway is negligence. 

Me.—Hill v. Fmnemore, 172 A. 826, 

3 32 Me. 459—Rouse v. Scott, 164 
A. 872, 132 Me. 22—Callahan v. 
Amos D Bridges Sons, 147 A. 423, 
128 Me. 346. 


Wyo.—^Ries v. Cheyenne Cab Sc, 
Transfer Co., 79 P. 2d 468, 53 Wyo 
104. 

JCnattention voluntarily created 

(1) Diverting or distracting cir¬ 
cumstance, self-induced or volunta¬ 
rily created, does not excuse failure 
of motorist to keep a lookout.^—Ege 
V. Born, 236 N.W. 75, 212 Iowa 1138. 

(2) Voluntarily diverted attention 
with a preoccupied mind, manifests 
negligence.—Hill v. Pinnemore, 172' 
A. 826, 132 Me. 459. 

95. La.—Gray v. Southern Auto. 
Wreckers, App., 166 So. 154, fol¬ 
lowed in Bates v. Southern Auto 
Wreckers. 166 So. 156—Johnson v. 
Item Co., Ltd., 121 So 369, 10 La. 
App. 671. 

9S. Ariz.—Pearson & Dickerson 
Contractors v. Harrington, 137 P. 
2d 381, 60 Anz. 354. 

Del.—State v. Elliott, 8 A 2d 873, 1 
Terry 250. 

Ga.—Eubanks v. Mullis, 181 S.E. 604, 
51 Ga.App. 728. 

Ind.—Pflsterer v. Key, 33 N.E.2d 330, 
218 Ind. 621. 

Ky—Kelly v. Marcum, 114 S.W.2d 
1102, 272 Ky. 609. 

La.—Jackson v. Cook, 181 So. 195, 
189 La. 860—Mahne v. Steele, App., 
32 So.2d 761—Epps v. Standard 
Supply & Hardware Co., App., 4 
So.2d 790—Jones v. American Mut. 
Liability Ins. Co, App, 189 So, 
1G9—Clark v. De Beer, App., 188 
So 517—General Exchange Ins. 

Corporation v. Carp, App, 176 So. 
145—Iglesias v. Campbell, App., 
170 So. 265, reinstated 175 So. 145 
—Catalano v. Pritchard, 140 So. 
100, 19 La.App. 262—Buckley v. 
Featherstone Garage, 123 So. 446, 
11 La.App. 564. 

Md.—Dashiell v. Moore, 11 A.2d 640, 
177 Md. 657. 

Pa.—Ellsworth v. Lauth, 166 A. 855, 
311 Pa. 28o. 

Tex.—Harper v. Texas & P. Ry. Co., 
Civ App., 146 S.W.2d 426, error re¬ 
fused. 

After dark 

The text rule Is particularly ap¬ 
plicable after dark.—Secrist v. Raf- 
fleson, 62 N.E 2d 36, 326 IlLApp. 489. 
Time to look 

A motorist must look at a time 
when looking can be made effective. 
—Gibbs V. Whittlessey, La.App., 31 
So.2d 241. 

In Utah 

(1) It has been held error to in¬ 
struct that a driver of a motor ve¬ 
hicle is required to keep a constant 
lookout and if he fails to do so he 
is negligent, although the court also 
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even though the danger is slight.®"^ 

The duty of keeping a proper lookout requires a 
driver to be reasonably vigilant,^ 8 and to maintain 
such an observation and caution as may be required 
by the conditions and circumstances^^ and the ca¬ 
pacity to injure,1 and such as is commensurate with 
the character of the locality2 and the known haz- 
ards.3 A motorist must keep a lookout ahead,^ or 


in the direction of travel,^ or in the direction from 
which others may be expected to approach,® and is 
bound to take notice of the road,*^ to observe condi¬ 
tions along the way,® and to know what is in front 
of him for a reasonable distance.^ He must keep 
a vigilant lookout for any and all objects on the 
highway or street, stationary or otherwise, with 
which he might collide,^® and for others using the 


states that under certain circum¬ 
stances a constant lookout may be 
required.—Morrison v. Perry, 140 P. 
2d 772, 104 Utah 151. 

(2) An earlier case held that in 
a crowded city street, a high de¬ 
gree of care and vigilance is re¬ 
quired, and the driver should not 
relax that care and vigilance, but 
keep a constant lookout to prevent 
-collisions with and injury to others. 
—Richards v. Palace Laundry Co., 
186 P. 439, 55 Utah 409. 

57. La.—Culpepper v. Leonard Truck 
Lines, 24 So.2d 148, 208 La. 1084 
—Clark V. De Beer, App., 188 So. 
517—Roll Osborn & Sons v. How- 
att, App., 167 So. 466—Buckley v. 
Featherstone Garage, 123 So. 446, 
11 La.App. 564. 

5a U.S.—^White v. State of Mary¬ 
land, to Use of Anderson, C.C.A. 
Md.. 106 F.2d 392. 

Ariz.—Pearson & Dickerson Con¬ 
tractors V. Harrington, 137 P.2d 
381, 60 Ariz. 354. 

*Cal.—Hontou v. Orvis, 109 P.2d 395, 
42 Cal.App.2d 585—Angelo v. Esau, 
93 P.2d 205, 34 CaLApp.2d 130— 
Moore v. Bishop, 297 P. 580, 113 
Cal.App. 25. 

La.—Hogue v. Akin Truck Line, 
App.. 16 So.2d 366. 

Md.—Mahan v. State, to Use of Carr, 
191 A. 575, 172 Md. 373. 

>r.C.— Henson v. Wilson, 35 S.E.2d 
245, 225 N.C. 417—Tarrant v. Pepsi 
Cola Bottling Co.. 20 S E.2d 565, 
221 N.C. 390. 

99. La.—Lopreore v. New Orleans 
Public Service, App., 27 So.2d 737 
—Hogue V. Akin Truck Line, App., 
16 So.2d 366—Iglesias v. Camp¬ 
bell, App, 170 So. 265, reinstated' 
175 So. 145—Bordelon v. T. L. j 
James & Co., App.. 148 So. 484. 
Mont.—Johnson v. Herring, 295 P. ' 
1100, 89 Mont. 156. 

N.M.—Langenegger v. McNally, 171 
P.2d 316, 50 N.M. 96—Olguin v. 
Thygesen, 143 P.2d 585, 47 N.M. 
377. 

R.I.—^De Arruda v. Newport Cream¬ 
ery, 197 A 474, 60 R.I. 153. 

Tex.—Southland-Greyhound Lines v. 
Richardson, 86 S.W.2d 731, 126 Tex. 
118. 

"Wyo.—^Ries v. Cheyenne Cab & 
Transfer Co., 79 P.2d 468, 53 Wyo. 

104. 


IiOokoiLt required varies with cir¬ 
cumstances 

Utah.—Morrison v. Perry, 140 P.2d 
772, 104 Utah 151. 

Negligence dependent on circum¬ 
stances 

La.—Gaiennie v. Cooperative Produce 
Co., 199 So. 377, 196 La. 417— 
Webb v. Dunn, App., 15 So.2d 129. 
Circumstances considered 

Usual routing of traffic should be 
considered in determining motorist’s 
negligence in failing to see, in time 
to avoid accident, traffic coming from 
unexpected quarter.—Christ v. Hill 
Metal & Roofing Co., 171 A, 607, 314 
Pa 375. 

Effective position 

It is duty of one required to regu¬ 
late his progress in certain direction 
to ascertain presence of what he is 
required to observe from a position 
where he can do so effectively as far 
as reasonably possible.—Coshun v- 
Mauseau, 23 N.E.2d 6'56, 62 Ohio App. 
249. 

1. Mont.—Johnson v. Herring, 295 P. 
1100, 89 Mont. 1*56. 

2. La.—Culpepper v. Leonard Truck 
Lines, 24 So-2d 148, 208 La. 1084— 
Clark V. De Beer, App., 188 So- 
517—Roll Osborn & Sons v. How- 
att, App., 167 So. 466—Buckley v. 
Featherstone Garage, 123 So. 446. 
11 La App. 564. 

N.Y.—Herbert v. W. H. Smith Paper 
Corporation, 276 N.Y.S. 820, 243 
App.Div. 260. 

Closed highway 

The duty of truck driver, working 
for contractor, to watch for travel¬ 
ers on highway closed to public trav¬ 
el is limited.—Petersen v. Jansen, 
295 N.W. 30. 236 Wis. 292. 

Compactly built up district 
Ky.—Gretton v. Duncan, 38 S.W.2d 
448, 238 Ky. 554. 

3. La.—Hogue v. Akin Truck Line, 
App., 16 So,2d 366. 

4. Ga.—^Eubanks v. Mullis, 181 S.E. 
1604, 51 Ga.App. 728. 

Iowa.—^McMahon v. Rauch, >298 N.W. 
908, 230 Iowa 674. 

La.—Culpepper v. Leonard Truck 
Lines, 24 So.2d 148, 208 La. 1084— 
Rector v. Allied Van Lines, App., 
198 So. 516—Roll Osborn & Sons 
v. Ho watt, App., 167 So. 466—Bor¬ 
delon V. T. L. James & Co., App., 
148 So. 484—Theriot v. Tassin, 
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App., 146 So. 729—Catalano v. 
Pritchard, 140 So. 100, 19 La App. 
262—Hodges v. Davis, 7 La.App. 
327. 

Mich.—Clark v. Jackson, 282 N.W. 
175, 286 Mich. 35'5—^Wi'.kins v. 

Bradford, 225 N.W. 609, 247 Mich. 
157. 

Mo—Brown v. Toedebush Transfer, 
190 S.W.2d 239. 354 Mo. 611, 

Pa.—^Woltz V. Stuntz, Com.Pl.. 2*5 
Erie Co 359. 

S.D.—Aaker v. Quissell, 244 N.W. 
889. 60 S.D. 513 

5. Mo.—^Wright v. Osborn, 201 S.W. 

2d 935, 356 Mo. 382. 

N.C.—^Henson v. Wilson. 35 S,E.2d 
245, 225 N.C. 417—Wall v. Bain, 
23 SE.2d 330, 222 N.C. 375. 

Pa—Dennis v. Munyan, 11 A.2d 5&6, 
139 PaSuper. 310. 

8 . La.—Gray v. Southern Au+o 
Wreckers, App.. 166 So. 154. fol¬ 
lowed in Bates v. Southern Auto 
Wreckers, 166 So. 156—Johnson v. 
Item Co., Ltd., 121 So. 369, 10 La 
App. 671. 

7. Ind.—Pfisterer v. Key, 33 N.E.2d 
330, 218 Ind. 621. 

42 C.J. p 911 note 21. 

8 . La.—Hogue v. Akin Truck Line, 
App.. 16 So.2d 366. 

42 C.J. p 911 note 22. 

9. La.—Harrison v. Shreveport Yel¬ 
low Cab Co.. App., 142 So. 724. 

Safe distance ahead 
An automobile driver, in exercise 
of due care, must at all times see, 
or know from having seen, tl’at road 
IS clear or apparently so and safe 
for travel a sufficient distance ahead 
to make it apparently safe to ad¬ 
vance at speed employed by him.— 
Pfieger v. Wilhelm, 274 N.W, 872. 65 
S D. 464—Taecker v. Pickus, 235 N. 
W. 504, 56 S.D. 177. 

10. U-'S.—Storck V. Northwestern 
Nat. Casualty Co., C.C.A.Wis., 115 
F,2d 889. 

N.C.—^Williams v. Frederickson Mo¬ 
tor Express Lines, 151 S.E. 197, 
198 N.C. 193. 

Vt.—Towne v. Rizzico, 32 A.2d 129, 
113 Vt. 205. 

Anything at or near the path of his 
travel 

La.—Mahne v. Steele, App., 32 So.2d 
761—Jones v. American Mut. Lia¬ 
bility Ins. Co., App,, 189 So. 169. 
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highway or street, including pedestrians and other 
vehicles,even though they are wrongfully or neg¬ 
ligently thereon.^2 At the first appearance of dan¬ 
ger he must take proper steps to avert it.^^ A mo¬ 
torist, however, is not required to maintain such a 
lookout as will enable him to avoid an accident at 
all hazards.i^ It has been held that it is not always 
necessary for the driver constantly to have his eyes 
on the road ahead, although there is authority to 


the effect that a driver of a motor vehicle should 
never allow his mind or his eyes to be diverted from 
the highway on which he is traveling.^® 

A more diligent observation is required where the 
conditions are such as to increase the danger of ac¬ 
cident, as where climatic conditions have made the 
highway or street more hazardous to drive on than 
usual,!*^ or where the presence of others becomes 


Tire escape 

Failure to see fire escape over¬ 
hangring- alley was held proximate 
cause of injury to it.—Culpepper v. 
Leonard Truck Lines, 24 So.2d 148, 
208 La. 10S4. 

II. U.S.—^Burdiok v. Powell Bros. 
Truck Lines, C.CA.Ill., 124 F.2d 
694—Arnold v. Owens, C.C.A.N.C., 

78 F.2d 495—Van Wie v. U. S., B. 
C.Iowa, -77 F.Supp. 22. 

Ala.—^Harbin v. Mcore, 175 So. 264, 
234 Ala. 266—Cooper v. Agee, 132 
So. 173, 222 Ala. 334. 

Ark.—Loda v. Raines, 100 S.W-2d 
973, 193 Ark. 513—^Northwestern 

Casualty & Surety Co. v. Rose, 46 
B.W.2d 796, 185 Ark. 263. 

Cal.—Watkins v. Nutting. 110 P.2d 
384, 17 Cal.2d 490—Burton v. Los 
Angeles Ry. Corp., 180 P.2d 367, 

79 Cal.App.2d 605—Wiswell v. 
Shinners, 117 P.2d 677, 47 Cal.App. 
2d 156—^Wright v. Pomtz, 112 P.2d 
25, 44 Cal.App.2d 215—Marshall v. 
Klatt, 64 P.2d 1105, 19 Cal.App.2d 
110—Butcher v. Thornhill, 58 P.2d 
179, 14 Cal.App 2d 149—Kapper v. 
Harris. 52 P.2d 6*69, 10 Cal.App.2d 
630—^Binford v. Purcell, 37 P 2d 
732, 2 Cal.App.2d 8'7—^Waterbury v. 
Elysian Spring Water Co,, 33 P. 
2d 1048, 139 CaLApp 355—Stras- 
burger v. Prescott, 295 P. 357, 111 
Cal.App. 104—Potter v. Driver, 275 
P. 526. 97 CaLApp. 311. 

Del.—State v. Elliott, 8 A.2d 873. 1 
Terry 250—Hill v. Day, 199 A. 920, 
9 W.W.Harr. 400—Willis v. Schla- 
genhauf, 188 A. 700. 8 W.W.Harr. 
96—Odgers v. Clark, 19 A.2d 724, 2 
Terry 232. 

D.C.—Griffith v. Slaybaugh, 29 F.'2d 
437, 58 App.D.C. 237. 

Ga.—Jackson v. Crimer, 24 S E.2d 
603, 69 Ga.App. 18—Claxton v 

Hooks, 23 S.E.2d 101, 68 GaApp. 
383—Corpus Juris cited in Eu¬ 
banks V. Mullis, 181 SE. 604, 606, 
61 Ga.App. 728. 

III. —Skamenca v. Reeser, 13 N.E.2d 
668, 294 Ill.App. 216—^Hogrefe v. 
Johnson, '271 Ill.App. 469. 

Iowa. — ^Altfilisch V. Wessel, 225 N.W. 

862, 208 Iowa 361. 

Kan.—Gabel v. Hanby, 193 P.2d 239. 
165 Kan. 116. 

Ky.—Southeastern Telephone Co. v. 
Payne. «9 S.W.2d 358. 253 Ky. 245 


—Wilder v. Cadle, 13 S.W.2d 497, 
227 Ky. 486. 

La.—Gauthier v. Foote, App., 12 So. 
2d 9. 

Mich.—^Wilkins v. Bradford, 226 N. 

W. 609, 247 Mich. 15'7. 

Miss.—Graves v. Johnson, 176 So. 
256, 179 Miss. 465, followed m 

Graves v. Hamilton, 177 So. 360— 
Rhodes v. Fullilove, 134 So. 840. 
161 Miss. 41—Snyder v. Campbell, 
110 So. 678. 145 Miss. 287, 49 A.L. 
R. 1402. 

Mont.—Johnson v. Herring, 295 P. 

1100, 89 Mont. 156. 

N.J.—Hamilton v. Althouse, 178 A. 

792, 115 N.J.Law 248. 

N.T.'—Herbert v. W. H. Smith Paper 
Corporation, 276 N.Y.S. 820. 243 

App.Div. 260—^Wood V. Woodlawn 
Improvement Ass'n Transp Cor¬ 
poration, 214 NT.S. 398, 215 App. 
Div. 628. affirmed 161 N.B. 197, 247 
N.Y. 598. 

N.C.—^Murray v. Atlantic Coast Line 
R. Co.. 11 S.E.2d 326, 218 N.C. 
392. 

Pa.—^National Liberty Ins. Co. v. 

Mihalko, Com.Pl, 7 Sch.Reg. 237. 
S.D.—Robertson v. Hennnch, 29 N.W. 
2d 329. 

Tex.—Esparza v. City of El Paso, 
Civ.App., '296 S.W. 979. 

Vt.—Towne v. Rizzico, 32 A.2d 129, 
113 Vt. 205—Steele v. Fuller, 158 
A. 666, 104 Vt. 303. 

W.Va.—Smith v. Gould. 159 S.E. 53, 
110 W.Va. 679, 91 A.L.R. 28. 

42 C,J. p 910 note 14. 

Persons crossizLg to parked vehicles 

A motorist faced with necessity of 
watching for automobiles backing in¬ 
to his lane of traffic from parking 
space in middle of street must also 
keep a lookout within his own lane 
of traffic for persons crossing in the 
middle of block to reach parked au¬ 
tomobiles.—Langworthy v, Reising- 
er, 23 N.W.2d 482, 249 Wis. 24, fol¬ 
lowed in 23 N.W.2d 485. 249 Wis. 
29. 

Statutory duty 

Iowa.—Swan v. Dailey-Luce Auto 
Co., 277 N.W. 680, 226 Iowa 89, 
rehearing denied 281 N.W. 504, 
225 Iowa 89. 

Vigilance of person immaterial 
Duty of motorist to look out for 
pedestrians applies not only to those 
who are vigilant in observing traffic 
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conditions, but also to persons who 
may fail to observe approaching au¬ 
tomobiles.—^Lawson V. Fordyoe, 21 N. 
W.2d 69, 237 Iowa 28. 

12. Ala.—Ivy V. Marx, 87 So. 813, 
-205 Ala. 60, 14 A.L.R. 1173. 

La.—Buckley v. Featherstone Ga¬ 
rage, 123 'So. 446, 11 La.App. 564. 
Va.—Parker v. Norfolk Or-inge Crush 
Bottling Co., 8 S.E.2d 301, 175 Va. 
249. 

Duty of motorist to keep lookout for 
pedestrian as dependent on location 
of pedestrian on highway see infra 
§ 389. 

Unlawful obstructions 
La.—Culpepper v. Leonard Truck 
Lines, 24 So 2d 148, 208 La. 1084. 

13. Tex.—Esparza v. City of El 
Paso, Civ.App., 296 S.W. 979. 

42 C.J. p 911 note 23. 

14. Ill.—Herndobler v. Gcodwin, 34 
NE2d 8, 310 IlLApp. 267. 

15. Miss.—Graves v. Johnson, 176 
So. 256, 179 Miss. 465, followed in 
Graves v Hamilton, 177 So. 360. 

N.M.—Crocker v. Johnston, 95 P.'2d 
214, 43 N.M. 469. 

Wis.—Duby v. Columbia County, 215 
N.W. 819, 194 Wis. 1'72. 

42 C.J. p 911 note 20. 

Dependent on' circumstances 
Wis.—Elkey v. Elkey, 290 N.W. 627, 
243 Wis. 149, motion denied 292 
N.W. .300, 243 Wis. 149. 

Temporary Inattention 

Automobile driver may momentari¬ 
ly divert attention when there is no 
traffic and only one car parked by 
roadside, without being negligent.— 
Helgoe V. Bade, 229 N.W. 641, 201 
Wis. 193. 

TTuobstrncted vision 

Motorist traveling on straight road 
with unobstructed vision and no traf¬ 
fic in sight is not required to he 
looking ahead continually.—^Buckbee 
V. Schofield, 143 A, 884, 108 Conn. 
560. 

16. U.S.—White v. State of Mary¬ 
land, to Use of Anderson, C.C.A. 
Md., 106 F.2d 392. 

A moment’s inattention may con¬ 
stitute negligence.—^Dashiell v. 
Moore, 11 A.2d 640, 177 Md. 667. 

17. Ohio.—^Haman Vi. Goodman, IT 
Ohio Supp. 30. 
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more probable.^* Thus a vigilant watch is required, 
particularly at places where the conditions are such 
that there are special reasons for anticipating the 
presence of pedestrians or vehicles,such as city 
Weets,20 and especially at street intersections, as 
considered infra § 353, or places where persons are 
boarding or leaving streetcars, infra § 392, or in 
crowded streets,or where he is driving over that 
portion of the highway which is usually used by ve¬ 
hicles going in the opposite dircction.22 

Duty to continue to look. At a place where a col¬ 
lision is likely, the duty of ordinary care is not 
fulfilled by looking once but requires that the driver 
shall continue to look until all danger of a colli¬ 
sion is past, and where he observes persons-^ or 
vehicles^s on the road in a situation of danger, or 
from which danger may arise, it is his duty to con¬ 
tinue to observe them until the danger is past. 

Going to sleep. It has been held that a motorist 
cannot be held negligent for what he does or fails 
to do in the operation of a motor vehicle after he 
has involuntarily fallen asleep.^s He may be neg¬ 
ligent, however, in permitting himself to fall asleep, 
or in operating the car when he knew, or ought to 


have known, that he might fall asleep,^"^ and volun¬ 
tarily to yield to sleep while driving is negligence,2S 
Whether or not his falling asleep constitutes neg¬ 
ligence is to be determined from the circumstances 
of the case,although the mere fact that one falls 
asleep while driving a motor vehicle has been held 
sufficient to make out a prima facie case of negli- 

gence.30 

Inference from location of red light. One who, 
while driving at night, sees a stationary red light on 
the left side of the highway, has the right to as¬ 
sume that it marks the limit of danger and that the 
right-hand side of the highway is clear. 

Traffic signals. It is a duty of an automobilist to 
observe traffic signals, as considered infra § 360. 

b. Duty to Anticipate Presence of Other Per¬ 
sons or Obstacles 

A motorist has no right to assume that the road or 
street is clear, but is bound to anticipate the presence 
thereon of other persons or vehicles, although he may 
assume that it is safe for ordinary travel. 

A motorist has no right to assume that the road or 
street is clear.^^ He is bound to anticipate the pres- 


18. Del.—Hill V. Day, 199 A. 920, 9 
W.W.Harr. 400. 

19. Ga.—Jackson v. Crlmer, 24 S.E, 

2d 603, 69 Ga.App. 18—Corpus 

Juris cited in Eubanks v. Mullis, 
181 S.E. 604. 6016, 61 Ga.App. 728. 

42 C.J. p 910 note 15. 
llucli frequented place 
La.—Davies v. Consolidated Under¬ 
writers, App., 14 So.2d 494. 

Where pedestrians are likely to 
cross hlgrhway, as in a settlement, 
the driver of a motor vehicle is re¬ 
quired to be more vigrilant in keep¬ 
ing a lookout for foot travelers than 
at points where they may not be 
anticipated, for example, on the open 
highway.—Russell v. Davis, 37 P.2d 
536, 38 N.M. 533. 

20. Ark—^N'orthwestern Casualty & 
Surety Co. v. Rose, 46 S.W.‘2d 796, 
185 Ark. 263. 

Care required 

Amount of care in driving a bus 
upon residential street at night Is 
greater than that required upon open 
highway or country road.—^Burton v. 
Los Angeles Ry. Corp., 180 P.2d 367, 
79 Cal.App.2d 605. 

21. Ga.—Corpus Juris cited In Eu¬ 
banks V. Mullis. 181 S.E. 604, 606, 
51 Ga.App. 728. 

Mo.—Pitcher v. Schoch, 139 S.W.2d 
463, 345 Mo. 1184. 

42 C J. p 911 note 18. 

Dependent on traffic 
Automobile driver must keep vigi¬ 
lant watch for persons on street 


heavily burdened with traffic, but 
may use lesser care where there is 
less traffic.—^Welp v. Bogy, 8 S.W.2d 
599, 320 Mo. 672. 

22. Ga.—Jackson v. Crimer, 24 S.E. 

2d 603, 69 Ga.App. 18—Corpus 

Juris cited in Eubanks v. Mullis, 
181 S.E. 604, 606, 51 Ga.App. 728. 

42 C.J. p 911 note 19, 

Care when on wrong side of highway 
generally see supra § 2'76. 

Duty to pedestrians 

One driving automobile on left side 
of street was under duty to keep 
strict watch for pedestrians walking 
on such side with their backs to him. 
—Reid v. McDevitt, 140 So. 722, 163 
Miss. 226. 

Safe distance ahead 

Ordinarily motorist in driving on 
the wrong side of the road should be 
able to see a sufficient distance ahead 
to prevent running into a person on 
that side of the road.—^Wall v. >®tna 
Casualty &, Surety Co., La.App., 167 
So. 903. 

23. Md.—Chrystal v. Baltimore, etc., 
R. Co., 132 A. 629, 150 Md. 256. 

Pa.—Shapiro v. Grabosky, 184 A. 83, 
320 Pa. 556. 

24. Tex.—Temple Lumber Co. v. 
Living, Civ.App., 289 S.W. 746. 

25. Wis.—De Baker v. Austin, 287 
N.W. 720, 233 Wis. 39. 

26. Vt.—Steele v. Lackey, 177 A. 
309. 107 Vt. 192. 

Reason for rule 

The failure to exercise the requi¬ 
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site degree of care and prudence 
presupposes that the person sought 
to be charged is capable of sense 
perception and judgment.—'Steele v. 
Lackey, supra. 

27. Vt.—Steele v. Lackey, supra. 

28. Mass.—Blood v. Adams, 169 N.E. 
412, 2i69 Mass. 480. 

29. Vt.—Steele v. Lackey, 177 A. 
309, 107 Vt. 192. 

CircumstaoLces showing negligence 
It is negligence for a motorist 
who has taxed his powers of en¬ 
durance with drink and loss of sleep 
to continue driving until overcome 
by drowsiness.—Devlin v. Morse, 235 
N.W. 812, 2'54 Mich. 113—^People v. 
Robinson, 235 N.W. '236, 253 Mich. 
•507. 

30. Ariz.—^Brownell v. Freedman, 6 
P.2d 1115, 39 Ariz, 385. 

Conn.—Bushnell v. Bushnell, 131 A. 
43l 103 Conn. 583, 59'2, 44 A.L.R. 
785. 

42 C.J. p 912 note 33. 

31. Wash.—^Martin v. Puget Sound 
Electric R. Co., 241 P. 360, 136 
Wash. 663. 

42 C.J. p 912 note 34. 

32 . U.S.—^White v. State of Mary¬ 
land, to Use of Anderson, C.C.A. 
Md., 106 F.2d 392. 

Ariz.—Pearson & Dickerson Con¬ 
tractors v. Harrington, 137 P.2d 
381. 60 Ariz. 354. 

Ark.—Van Bibber v. Strong, 160 S. 
W.2d 861, 203 Ark. 1090. 
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ence thereon of other persons, vehicles, or objects,^^ 
and to act at all times so as to avoid collision with,34 
or injury to,^^ them. However, a motorist is not 
required to anticipate extraordinary hazards or con¬ 


stantly to expect and search for unusual dangers.^s 
As a general rule, he has a right to assume that the 
highway or street is reasonably safe for ordinary 
travel,37 and such assumption of safety is jus* 


Cal.—^Anffelo v. Esau, 93 P.’2d 205, 34 
Cal.App.2d 130—Butcher v. Thorn¬ 
hill, 58 P.2d 179, 14 Cal.App.2d 

149—Hine v. Leppard, 42 P.2d S80, 
5 Cal.App.2d 154, rehearing denied 
43 P.2d 595, 5 Cal.App 2d 1'54— 
Crooks V. Doeg, 40 P.2d 590, 4 
Cal App.2d 21—Cuadrado v. Tarver, 
15 P.2d 898, 127 Cal.App. 434— 
Moore v. Bishop, 297 P. 680, 113 
Cal.App. 25. 

Ga.—Jackson v. Crimer, 24 S.E.2d 
603, 69 GaApp. 18—Claxton v. 

Hooks, 23 SE2d 101, 68 Ga.App. 
383—Corpus Juris cited in Eubanks 
V. Mullis, 181 S.E. 604, 606,’ 51 Ga. 
App. 728. 

La.—Culpepper v. Leonard Truck 
Lines, 24 So.2d 148, 208 La. 1084— 
Langley v. Viguerie, App., 189 So. 
■606—Blahut v. McCahil, App., 163 
So. 195—O’Rourke v. McConaughey, 
App., 157 So. 598—F. Strauss & Son 
V. Childers, App., 147 So. 536— 
Pepper v. Walsworth, 6 La.App. 
610. 

Md.—Mahan v. State, to Use of Carr, 
191 A 575, 172 Md. 373. 

Miss.—Terry v. Smylie, 133 So. 66‘2, 
161 Miss. 31. 

Mont.—Ashley v. Safeway Stores, 47 
P.2d 53, 100 Mont. 312. 

42 C.J. p 910 note 13. 

Beyond range of vision 

La—Monkhouse v. Johns, 142 So. 347. 

Assumption at own risk 

A motorist who assumes that the 
road is clear and travels as though 
he knew there was perfect clearance 
ahead does so at his own risk and 
peril.—Culpepper v. Leonard Truck 
Lines, 24 So.2d 148. 208 La. 1084— 
Langley v. Viguerie, La.App., 189 
So. 60:6—^P. Strauss & Son v. Chil¬ 
ders, La App., 147 So. 536. 
Reasonable distance 

It is motor vehicle driver’s duty 
to know what is in front of him for 
reasonable distance.—Pettaway v. K. 
C. S Drug Co., La.App., 166 So. 902 
—Harrison v. Shreveport Yellow 
Cab Co., La.App., 142 So. 724. 

33. U.S.—^White v. State of Mary¬ 
land, to Use of Anderson, C.C.A. 
Md., 106 F.2d 392. 

Ala.— Corpus Juris cited In Rogers 
V. Crow, 14 So.2d 1*57, 158, 244 Ala. 
533—Harbin v Moore, 175 So. 264, 
'234 Ala. 266— Corpus Juris cited 
in Cooper v. Agee, 132 So. 173, 
174, 222 Ala, 334. 

Ariz.—^Pearson & Dickerson Contrac¬ 
tors V. Harrington, 137 P.2d 381, 
60 Ariz. 354. 

Ark.—Northwestern Casualty & Sure¬ 
ty Co. V. Rose, 46 S.W.2d 796, 185 
Ark, 263. 


■Cal —^Burton v. Los Angeles Ry. 
Corp, ISO P.2d 367, 79 Cal.App.2d 
60'5—dAngelo v. Esau, 93 P.'2d 205, 
34 Cal.App. 2d 130—Bingham v. 
Greenamyer, 77 P.2d Si67, 25 Cal. 
App 2d 467—Linde v. Emmick, 61 
P.2d 338. 16 Cal.App.2d 676— 

Crooks V. Doeg, 40 P.2d 590, 4 Cal. 
App. 2d 21—^Binford v. Purcell, 37 
P.2d 732, 2 CalApp.‘2d 87—^Hill v. 
Peres, 28 P.2d 946, 136 Cal.App. 
132—Cuadrado v. Tarver, 15 P.2d 
898, 127 CaLApp. 434—Moore v. 
Bishop, 297 P. 580, 113 Cal.App. 
25—Strasburger v. Prescott, 295 P. 
357, 111 Cal.App. 104—Broedlow v. 
Le Gros, 263 P. 1027, 88 Cal.App. 
671—Moeller v. Packard, 261 P- 
315, 86 Cal.App. 459. 

Del.—Hill v. Day, 199 A. 920, 9 W.W. 
Harr. 400—Lynch v. Lynch, 195 A. 
799. 9 W.W.Harr. 1. 

D.C.—Griffith v. Slaybaugh, 29 F.2d 
437, 68 App.D.C. 237. 

Ga.—Jackson v. Crimer, 24 S.E,2d 
603, 69 Ga.App. IS—Claxton v. 

Hooks. 23 S.E.2d 101, 68 Ga.App. 
383—Bach v. Bragg Bros. & Black- 
well, 18'6 SE. 711, 53 Ga.App. 574. 
Ill.—^Hogrefe v. Johnson, 271 Ill.App. 
469. 

Ind.—^American Carloading Corpora¬ 
tion V. Gary Trust & Savings 
Bank, 25 N.E.2d 777, 216 Ind. 649. 
Iowa.—Corpus Juris cited in Han¬ 
son V. Manning, 239 N.W. 793, 796. 
213 Iowa 625. 

La.—Sharp v. Kahn, App., 143 So. 
546—Green v. Moore, 4 La.App. 
49‘5. 

Md,—Peoples Drug Stores v. Wind¬ 
ham, 12 A.2d 532. 178 Md. 172— 
Mahan v. State, to Use of Carr, 191 
A. 575, 172 Md. 373. 

Mich.—People v. Good, 282 N.W. 920, 
■287 Mich. 110. 

Neb.—^Whitney v. Penrod, 32 N.W 2d 
131, 149 Neb. 636, construing Mis¬ 
souri law. 

N.J.—Hamilton v. Althouse, 178 A. 

792, 115 N.J.Law 248, 

N.M.—Russell v. Davis, 37 P.2d 536, 
38 NM. 533. 

N C —Henson v. Wilson, 35 S,E.2d 
245, 225 N.C. 417—Hobbs v. Queen 
City Coach Co., 34 S.E 2d 211, 
225 N.C. 323—Tarrant v. Pepsi 
Cola Bottling Co., 20 S.E.2d 665, 
221 NC. 390. 

Or.—Murphy v. Read, 72 P.2d 935, 
157 Or. 487. 

Tenn.—^Wooddn v. Insel, 13 Tenn. 
App. 493. 

42 C.J. p 909 note 12. 

Equal rights of users of highway see 
supra § 246. 

At any point 

Cal.—^Wright v. Ponitz, 112 P.2d 26, 
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44 Cal.App.2d 215—^Welch v. Sink 
'74 P.2d 832, 24 Cal.App.2d 231— 
Marshall v. Klatt, 64 P.2d 110‘5, 19« 
Cal.App.2d 110—Butcher v. Thorn¬ 
hill, 58 P.2d 179. 14 Cal.App.' 2 d 
149—^Hine v. Leppard. 42 P.2d 389,. 
5 Cal.App.2d 154, rehearing denied 
43 P.2d 695, 5 Cal.App.2d 154— 
Brower v. Arnstem, 14 P.2d 863, 
126 Cal.App. 291—Boccalero v, 
Wadleigh, 298 P. 52-6, 113 Cal.App. 
376. 

34. Cal.—Hontou v. Orvis, 109 P.2d 
395. 42 Cal.App.2d 585. 

Del.—Lynch v. Lynch, 19'5 A. 799, 
9 W.W.Harr. 1. 

Ill.—Skamenca v. Reeser, 13 N.E.2d 
668, 294 Ill.App. 216. 

Observable dangers 

Driver has duty to avoid any dan¬ 
gers open to his observation.—Hat¬ 
field v. White Line Motor Freight 
Co., 272 N.W; 99, 223 Iowa 7. 

35. Ala.—Rogers v. Crow, 14 So. 
2d 157, 244 Ala. 533—Cooper v. 
Agee, 132 So. 173, 222 Ala. 334. 

Md.—Harry T. Campbell & Sons v. 
United Rys. & Electric Co. of 
Baltimore, 154 A. 552. 160 Md 647. 
Even though motorist has right of 
way he has duty to observe that his 
way is clear, and avoid if possible 
injuring anyone unexpectedly enter¬ 
ing his right of way.—Thursby v. 
O’Rourke, 23 A.2d 656, 180 Md. 223. 

36. Ind.—Opple v. Ray, 195 N.E. 81, 
208 Ind. 450. 

Ky.—Owen Motor Freight Lines v. 
Russell’s Adm’r, 86 S.W.2d 708, 260- 
Ky. 795. 

La.—Jacobs v. Jacobs, 74 So. 992, 
141 La. 272, LR.A1917F 253. 
Dangers not required to be rmtici. 
pated 

Motorist, in rounding a blind curve, 
IS not charged with the obligation of 
anticipating the practical blocking of 
the entire roadway by highway ma¬ 
chines working the read.—Cox v. 
Louisiana Dept, of Highways, La- 
App., 25 So.2d 824. 

37. U.S.—Car & General Ins. Corp. 
V. Cheshire, C.C.A.La., 159 F.2d 
985. 

Ind.—Opple V. Ray, 195 N.E. 81, 208 
Ind. 450. 

La.—Monroe v. D’Aunoy, App., 143 
So. 716. 

Miss.—Graves v. Johnson, 176 So- 
2'56, 179 Miss. 4i65, followed in 

Graves v. Hamilton, 17'7 So. 360. 
Va.—Jones v. Massie, 163 S.E. 63, 
158 Va. 121. 

Right of person using street to act 
on assumption that it is in rea¬ 
sonably safe condition generally 
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tified even at night.^s While he cannot close his 
eyes to obstructions on the highway, which in the 
exercise of reasonable care he ought to discover, he 
has a right to assume, in the absence of knowledge 
to the contrary, that others using the highway will 
use it lawfully,and that traffic will move in a rea¬ 
sonable way,^*^ and, until he knows or should know 
otherwise, he may assume that there are no illegal 
obstructions on the highway.A motorist is not 
required to look for aerial objects to the same ex¬ 
tent that he is required to look for objects in the 
street or highway.42 
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c. Cognizance of What Is Looked at and May 
Be Seen 

In order to keep a proper Icokout, a motorist must do 
more than merely look; It is his duty to see and be cog¬ 
nizant of what is in plain view or obviously apparent, and 
he is chargeable with seeing what he should have seen, 
but not with what he could not have seen in the exercise 
of ordinary care. 

Merely looking is not sufficient performance of 
the motorist’s duty to keep a proper lookout.^2 It is 
his duty, unless some reasonable excuse or explana¬ 
tion for not seeing is shown,to see what is in 
plain view or obviously apparent,^® or the things 
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see the C.J.S. title Municipal Cor¬ 
porations § 848, also 43 C.J. p 
1078 note 32-p 1079 note 35. 
Apparent dangers 

The rule permitting a motorist to 
assume that the roadway is safe for 
travel does not relieve him from neg¬ 
ligence if he fails to see a danger 
which should have been apparent to 
a reasonably prudent and observant 
person.—Provosty v. Christy, La. 
App., 152 So. 784. 

38. Ky.—Owen Motor Freight Lines 

V. Bussell’s Adm'r, 86 S.W.2d 708. 
260 Ky. 79'5. 

La.—Jacobs v. Jacobs, 74 So. 992, 
141 La. '272, L.R.A.1917F 253— 

Deichmann v. Gerard, App., 145 So, 
80. 

Deceptive obstruction 

Motorist may assume, and act on 
the assumption, that the way is safe 
for ordinary travel even at night, 
particularly where a deceptive ob¬ 
struction has been negligently placed 
in. his way.—Car & Genei al Ins. 
Corp. v. Cheshire, C.C.A.La., 159 F.2d 
985. 

Paved street 

Neb.—Thurston v. Carrigan, 256 N. 

W. 39, 127 Neb. 625. 

89. Ind.—Toenges v. Walter, 32 N.E. 
2d 95, 109 Ind.App. 41. 

40. U.S.—^Wbicher v. Phinney, C.C. 
A.N.H., 124 F.2d 929. 

Highway slgrus 

A motorist may assume that high¬ 
way signs having the appearance of 
regularity are placed by proper au¬ 
thority and will be obeyed.—^King v. 
Gold, 276 N.W. 774, 224 Iowa 890. 

41. Iowa.—^Knaus Truck Lines v. 
Commercial Freight Lines, '29 N.W. 
‘2d 204, 238 Iowa 1356. 

S C.—^Flowers v. South Carolina 
State Highway Dept., 34 S.E.2d 
769, 206 e.C. 454. 

Va.—Marks v. Ore, 45 S.E.2d 894, 18'7 
Va. 146. 

TTnllghted vehicles 

Ind.—Opple V. Ray, 195 N.E. 81, 208 
Ind. 450. 

Mich.—Meyer v. Weimaster, 270 N.W. 
71'5, 278 Mich. 270, construing In¬ 
diana law. 


Mo.—Smith v. Producers Cold Stor¬ 
age Co., App., 128 S.W.2d 299. 

N.C.—Tyson v. Fo.-d, 47 S.E.2d 251, 
228 N.C. 778. 

Ohio.—Page v. Neiland, 178 N.E. 710, 
40 Ohio App. 141. 

Tenn.—Inter-City Trucking Co. v. 
Daniels, 178 S.W.2d 756, 181 Tenn. 
12i6. 

42. Iowa.—Hatfield v. White Line 
Motor Freight Co.. 272 N.W. 99. 
223 Iowa 7. 

43. Me.—Banks v. Adams, 195 A. 

206, 135 Me. 2’70—Gregware v. 

PoliQuon, 190 A. 811, 135 Me. 139. 

Mo.—Brown v. Toedebush Transfer, 
190 S.W.2d 239, 354 Mo. 611. 

N.C.—Henson v. Wilson, 35 S.E.2d 
245, 225 N.C. 417. 

Mora than looking implied 

A “proper lookout" means more 
than merely to look straight ahead 
and more than merely to see an ob¬ 
ject; it implies the operator's being 
watchful of the movements of his 
own vehicle in connection with the 
thing seen, and involves the care, 
prudence, and watchfulness of an or¬ 
dinary, prudent, person under s.mi- 
lar circumstances. 

U.S.—Van Wie v. U. S., D.C.Iowa, 77 
F.Supp. 22. 

Iowa.—Rebmann v. Heesch, 288 N.W. 
695, 227 Iowa 566—Pazen v. Des 
Moines Transp. Co.. 272 N.W. 126, 
223 Iowa 23. 

Sudd.exi appearance of injured 
A motorist who merely looks down 
a street in utter disregard of pedes¬ 
trians on the street, or crossing it, 
will not be exonerated from liabil¬ 
ity by the sudden appearance of a 
pedestrian, since any appearance Is 
sudden to such a motorist.—^Lehman 
v. Patterson. 182 S.W.2d 897. 2S8 Ky. 
360—^Dixon v. Stringer, 126 S.W.2d 
448, 277 Ky. 347. 

44. Del.—Odgers v. Clark, 19 A.2d 
724, 2 Terry 232—^Hill v. Day, 199 
A. 920, 9 W.W.Harr. 400—Willis v. 
Schlagenhauf, 188 A, 700, 8 W.W. 
Harr. 96. 

Neb.—Spaulding v. Howard, 27 N.W. 
2d 832. 148 Neb. 496. 
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Distracting circumstances suffi¬ 
cient to excuse a motorist's diversion 
of attention, cannot exist unless 
there is another danger f*om which 
the attention may be distracted, and 
an observed and moving or movable 
object, such as an automobile, chil¬ 
dren. etc., which of itself may rea¬ 
sonably be considered to threaten 
danger.—Dreyer v. Otter Tail Power 
Co.. 285 N.W. 707. 205 Minn. 286. 

45. U.S.—Finfera v. Thomas, C.C.A, 
Mich., 119 F.2d 28. 

Del.—Odgers v. Clark. 19 A 2d 724, 2 
Terry 232—State v. El iott, 8 A.2d 
873. 1 Terry 250—Hill v. D-'y. 199 
A. 920. 9 W.W.Harr. 400—Willis 

V. Schlagenhauf, 188 A. 700, 8 W. 

W. Harr. 96. 

Iowa.—Ege v. Born, 236 N.W. 75, 
212 Iowa 1138. 

Me.—Davis v. B'lker. 28 A.2d 740. 139 
Me. 229—Banks v. Adams, 19'5 A. 
20*6, 135 Me. 270—Gregware v. 

Poliquin, 190 A. 811, 135 Me. 139— 
Rouse V. Scott, 164 A. 872, 132 
Me. 22. 

Mont.—Autio V. Miller. 11 P.2d 1039, 
92 Mont. 150—Johnson v. Herring, 
300 P. '535, 89 Mont. 420—Johnson 
V. Herring, 295 P. 1100, 89 Mont. 
156. 

Neb.—Buresh v. George, 31 N.W.'2d 
106, 149 Neb. 340—Spaulding v. 

Howard, 27 N.W.2d 832, 148 Neb. 
496. 

Wyo.—Merback v. Blanchard. 109 P. 
2d 49, 56 Wyo. 286—Ries v. Chey¬ 
enne Cab & Transfer Co., 79 P.2d 
468, 53 Wyo. 104. 

Wltliin range of lights 
Mich.—People v. Good, 282 N.W. 920, 
287 Mich. 110. 

Failure not excusable ' 

A motorist is not at any time 
excusable for failure to observe what 
may be plainly seen.—Angelo v. Esau, 
93 P.2d 205, 34 Cal.App 2d 130. 

When his view Is unobstructed 
a motorist has the duty to see per¬ 
sons on the highway in front of his 
machine.—Burton v, Los Angeles Ry. 
Corp., 180 P.2d 367, 79 Cal.App.2d 
605—Buchignoni v. De Haven, 72 P. 
2d 159, 23 Cal.App.2d 76—^Nichols v. 
Nelson, 252 P. 739, 80 Cal.App. 690. 
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which a person in the exercise of due care and cau¬ 
tion would see under like or similar circumstances,^® 
and to be cognizant of them and utilize the infor¬ 
mation obtained to prevent injury to himself -and 
others.47 He is not obsolved from liability by a 


failure to see what he could have seen by the ex¬ 
ercise of due diligence,but is chargeable with see¬ 
ing what he should have seen,49 or that which is 
apparent or in plain view,®® or which he could have 
seen had he looked,or with knowledge of all that 


46. Del.—Odgers v. Clark, 19 A.2d 
724, 2 Terry 232—State v. Elliott, 
8 A.2d 873. 1 Terry 250—^Willis v. 
•Schla^enhauf, 188 A. 700, 8 W.W. 
Harr. 96. 

Mo.—^Kaley v. Huntley, '63 S.W.2d 21, 
333 Mo. 771. 

Mont—Pratt v. Kistler, 233 P. 600, 
72 Mont. 35'6. 

Neb.—^Whitney v. Penrod, 32 N.W.2d 
131, 149 Neb. 636, construing Mis¬ 
souri law. 

47. La.—Rottman v. Beverly, 16'5 So. 
153, 183 La. 947—Streetman v. An¬ 
dress Motor Co., American Mut. 
Liability Ins. Co, Intervenors, 
App., 189 So. 321—^Boudreau v. 
Louviere, App., 178 So. 173. 

Pa.—Stern v. Passaro, 190 A. 881, 326 
Pa. 187. 

Va«—^Yellow Cab Co. of Virginia v. 

Gulley, 194 S.B. 683, 169 Va. 611. 
Must govern liimself suitably 
Me.—Davis v. Baker, '28 A.‘2d 740, 139 
Me. 229—Tibbetts v. Harbach, 198 
A. 610, 135 Me. 397—Banks v. 

Adams, 195 A. 206, 135 Me. 206— 
Rouse V. Scott, 164 A. 872, 132 
Me. 22. 

Motorist is under duty 

(1) To observe and consider the 
condition of the highway or street as 
well as the consequences that may 
flow from carelessness.—^Humphries 
V. Gray, 203 S.W.2d 8, 30-5 Ky. 205— 
Tente v. Jaglowicz, 44 S.W.2d 845, 
241 Ky. 720. 

(2) To judge the distance and 
speed of an approaching motor ve¬ 
hicle.—Francis v. Rumsey, € N.W.2d 
766, 303 Mich. 626. 

Negligence 

A motorist who fails to take ad¬ 
vantage of what a lookout discloses 
is as guilty of negligence as one 
who fails to keep a lookout.—^Yellow 
Cab Co. V. Eden, 16 S.E.2d 625, 178 
Va. 325—Yellow Cab Co. of Virginia 
V. Gulley, 194 S.E. 683, 169 Va. 611. 
Standard of care required 

(1) The duty of a motorist to 
maintain a lookout involves not only 
the physical act of looking, but also 
a reasonably prudent reaction to 
whatever might be seen.—Penoso v. 
D. Pender Grocery Co., 13 S.E.2d 310, 
177 Va. 245. 

(12) It was motorcyclist's duty to 
exercise such judgment to avoid con¬ 
tact with obstructions ahead as rea¬ 
sonably prudent person would have 
done.—Julich v. T. A. Gillespie Co., 
146 A. 785, 7 N.J.Misc. 630. 

48. La.—Jackson v. Cook, 181 So. 
196, 189 La. 860—^Epps y. Standard 


Supply & Hardware Co., App,, 4 So. 
2d 790—Clark v. De Beer, App., 

188 So. 617. 

Neb.—Buresh v. George, 31 N.W.2d 
106, 149 Neb. 340. 

Utah.—^Van Cleave v. Lynch, 166 P.2d 
244. 

Lack of knowledge 

A motorist’s lack of knowledge 
that another vehicle or pedestrian 
is on highway does not excuse him 
from liability for injury resulting 
from ^ conduct which would have 
amounted to negligence had he known 
of such fact.—Green v. Pedigo, 170 
P2d 999, 75 Cal.App.2d 300. 

Test of liability 

The test is not whether defend¬ 
ant actually saw plaintiff in time 
to have saved him, but whether de¬ 
fendant could have seen him in time 
to have avoided injury, by exercis¬ 
ing ordinary care, and failed to do 
so —^Yellow Cab Corporation of Ab¬ 
ingdon v. Henderson. 16 S,E.2d 389, 
178 Va. 207—Bennett v. Spencer, 189 
S.E, 169, 167 Va 268—Keeler v. 

Baumgardner, 171 S.E, 592, 161 Va. 
507. 

49. U S.—Car & General Ins. Corp., 
Limited, U. S. Branch, v. Thibaut, 
C.C.A.La., 161 P.2d 657, reversed 
68 S.Ct. 79, 332 U.S. 751. 92 L.Ed. 

-, vacated and certiorari denied 

68 S.Ct. 205, 332 U.S. 828, 92 L. 
Ed. - 

Colo.—Brickey v. Herring, 41 P.2d 
2D8, 9 6 Colo. 181. 

Kan.—Gabel v. Hanby, 193 P 2d 239, 
165 Kan. 116. 

La,—Jackson v. Cook, 181 So. 195, 

189 La. 860—^Mahne v. Steele, App., 

32 So.2d 761—Gachassin v, Rich¬ 
ard, App,, '28 So.2d 371—^Wyche v. 
Brian, App., '28 So.2d 143—^Epps v. 
Standard Supply & Hardware Co., 
App., 4 So.2d 790—'Clark v. De 
Beer. App„ 188 So. 617—Boudreau 
V. Louviere, App, 178 So. 173 — 
General Exchange Ins. Corporation 
V. Carp, App., 176 So. 145—Iglesias 
V. Campbell, App, 175 So. 145— 
Iglesias v. Campbell, App., 170 So. 
265, reinstated 175 So. 145—Good¬ 
win V. Theriot, App., 165 So. 342 — 
Blahut V McCahil, App., 163 So 
195—^Catalano v. Pritchard, 140 So. 
100, 19 La. App. 262—Sexton v. 

Stiles, 130 So. 821, 15 La.App. 148. 

Me.—^Davis v. Baker, 28 A.2d 740, 139 
Me. 229—Callahan v. Amos D. 
Bridges Sons, 147 A. 423, 128 Me. 
346. 

Mich.—Carey v. DeRose, 282 N.W. 
165, 286 Mich. 321. 
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Mo.—^Kaley v. Huntley, 63 S.'W.2d 21, 
333 Mo. 771. 

Mont.—^Autio v. Miller, 11 P.2d 1039, 
92 Mont. 1'50—Johnson v. Herring, 
300 P. 535, 89 Mont. 420—Johnson 
V. Herring, 295 P. 1100, 89 Mont. 
156. 

N.Y.—Goodman v. Brown, 298 N.Y.S. 
574, 164 Misc. 14'5. 

N C.—^Henson v. Wilson, 35 S.B.2d 
245, 2'25 N.C. 417. 

Wash.—'Chess v. Reynolds, 66 P.2d 
297. 189 Wash. 547. 

Presumption that motorist saw what 
he should have seen see infra § 
511. 

Question whether motorist who 
looked saw all that he should, as 
one of fact for jury see infra § 
626. 

At night 

In applying statute requiring head¬ 
lights sufficient to make person visi¬ 
ble two hundred feet ahead, motor¬ 
ist is held to have seen an object 
which he should have seen in exer¬ 
cise of ordinary care, in time to 
avoid running into it.—Louisiana 
Power & Light Co. v. Saia, 177 So. 
238, 188 La. 358. 

50. U.S.—Underhill v. Tabbutt, D.C. 
Pa., 62 F.Supp. 11. 

Pa.—^Mansfield v. City of Philadel¬ 
phia, 42 A.2d 549, 352 Pa. 199— 
Stern v. Passaro, 190 A 881, 326 
Pa. 187. 

Vt.—Steele v. Puller, I'SS A 66i6, 104 
Vt. 303. 

51. La.—^Mercer v. Rosenblath, 100 
So. 414, 156 La. 249—Bernstein v. 
Cathey & Carrell Truck Lines, 
App., 3'2 So.2d 403—Bendish v. 
Roberts, App., '24 So.2d 688—Bou¬ 
dreau V. Louviere, App., 178 So 
173—Sandoz v. Beridon, App., 1*50 
So. 25, costs taxed T54 So. 677. 

Mo.—State ex rel. Sirkin & Needles 
Moving Co. V. Hostetter, 101 S.W. 
2d 50, 340 Mo. 211. 

Mont.—McNair v. Berger, 15 P.2d 834, 
92 Mont. 441. 

Pa.—Joannides v. Norris, 23 A2d 53, 
146 Pa.Super. 488. 

Wash.—Chapin v. Stickel, 22 P.2d 
1290. 173 Wash. 174. 

Objects plainly visible 

It is only where object is plainly 
visible that driver of motor vehicle 
■cannot be heard to say that he 
looked, when if he had looked he 
must have had notice of it —Gaskill 
|v. Melella* 18 A.2d 455, 144 Pa.Super. 
I 78. 
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§ 285 


a prudent and vigilant operator would have seen.52 
This requirement to see what should be seen has 
been held to require a motorist driving at night to 
keep such a lookout ahead that he will see what is 
within his view as it is illuminated by his lights, or 
to see any object which comes within the radius of 
his lights but other authority has limited the rule 
so as to require him to see only such objects as a 
reasonably or ordinarily prudent driver would have 
seen under like circumstances.54 

A motorist is chargeable with negligence if he 
fails to discover a vehicle which, or a traveler 
whom, he would have discovered in time to avoid 
the injury if reasonable care in keeping a lookout 
had been exercised, ^5 even though the injury is pro¬ 
duced in combination with other circumstances.56 
In some jurisdictions a motorist is liable for injuries 


to a person or vehicle if, in the exercise of the high¬ 
est degree of care, he could have seen him or it and 
avoided the injury.^? On the other hand, a driver 
is not chargeable with seeing what he could not 
have seen in the exercise of ordinary care,58 and is 
not liable for injury to one of whose presence he 
was not aware or bound to discover.®® 

§ 285. -Where View Obstructed or Vi 

sion Interfered with 

The driver of a motor vehicle must exercise a high de> 
gree of caution or take increased precautions where con¬ 
ditions obstruct or interfere with his vision. 

An automobile driver is required, in the exercise 
of reasonable care, to use a high degree of caution, 
or to take increased precautions, where existing 
conditions interfere with his vision ahead of his 
car,®® as where his vision is temporarily impaired 


62. Ala.— Corpus Juris cited lu 

Rogers v. Crow, 14 So 2d 157, 158, 
244 Ala. 533—Harbin v. Moore, 175 
So. 264. 234 Ala. 266—Corpus Juris 
cited in Cooper v. Agee, 132 So. 
173. 175, 222 Ala. 334. 

Conn.—Plucherino v. Shey, 143 A. 
886, 108 Conn. 544. 

Idaho.—Maier v. Minidoka County 
Motor Co., 105 P.2d 1076, 61 Idaho 
642. 

Mich.— Corpus Juris quoted la Bow- 
master V. William H. De Free Co., 
233 N.W. 395, 397, 252 Mich. 605. 
Utah— Corpus Juris cited in Sine v. 
Salt Lake Transp. Co., 147 P.2d 
875, 880, 106 Utah 289. 

42 C.J. p 911 note 2'6. 

53. U.S.—Knesak v. Crowe, D.C.Pa., 
44 F.Supp. 636, affirmed, C.C.A., 131 
F.2d 1023. 

Neb.—Allen v. Clark, 28 N.W.2d 439, 
148 Neb. 627—Hendren v. Hill. 267 
N.W. 340. 131 Neb. 163. 

64. Ariz.—Butane Corp. v. Kirby, 
187 P.2d 325, 66 Ariz. 272. 

Wash.—Millspaugh v. Alert Transfer 
& Storage Co., 259 P. 22, 145 Wash. 
Ill—Morehouse v. City of Everett, 
252 P. 157, 141 Wash. 399. 

55. U.S.—Burdick v. Powell Bros. 
Truck Lines, C.C.A.Ill., 124 F.2d 
694—^Howard v. U. S., 101 Ct.Cl. 
823. 

Ala.— Corpus Juris cited iu Rogers 
V. Crow, 14 So.2d 157, 1'58. 244 Ala. 
'533—Harbin v. Moore, 175 So. 
264, 234 Ala. 266— Corpus Juris 

cited in Cooper v. Agee, 132 So. 
173, 175. 222 Ala. 334. 

Ariz.—Butane Corp. v Kirby, 187 P. 

2d 325, 66 Ariz. 272. 

Cal.—Mahar v. Mackay, 132 P.2d 4'2, 
65 Cal.App.2d 869—Hontou v. Orvis, 
109 P.2d 395, 42 Cal.App.2d 585— 
Butcher v. Thornhill, 68 P.2d 179, 
14 Cal.App.2d 149. 

Del.—Odgers v. Clark, 19 A.2d 724, 2 


Terry 232—^Willis v. Schlagenhauf, 
188 A. 700, 8 W.W.Harr. 9i6. 

Ind.—Lauer v. Roberts, 192 N.B. 101, 
99 Ind.App. 216—^Fishman v Eads, 
168 N.E. 495. 90 Ind.App. 137. 

La.—Davies v. Consolidated Under¬ 
writers, App., 14 So.2d 494—^Vuille- 
mot V. August J. Claverie & Co., 
125 So. 168, 12 La.App. 236— 

Green v. Moore, 4 La.App. 495. 

Me.—Banks v. Adams, 19'5 A. 206, 
135 Me. 270—Gregware v. Poliquon, 
190 A. 811, 135 Me. 139. 

Mich.—Corpus Juris quoted la Bow- 
master V. William H. De Free Co., 
■233 N.W. 395, 397, 252 Mich. 605. 
N.T.—^La Grande v. Abbott, 42 N.Y. 

S.2d 535, 266 App Div. 507. 

Pa.—^Hayes v. Axelrod, 3 A.2d 346, 
333 Pa. 518—Joannides v. Norris, 
23 A.2d 53, 146 Pa.Super. 488. 

Va.—'State of Maryland for Use of 
Joynes v. Coard, 9 S.E.2d 454, 175 
Va. 571, construing- law of Mary¬ 
land. 

Wash.—Chapin v. Stickel, 2'2 P.2d 
' '290, 173 Wash. 174. 

Wis,—Nicholson v. Schroeder, 232 
N.W. 872, 202 Wis. 517. 

42 C.J. p 911 note 27. 

Liability under last clear chance 
doctrine as arising from motorist 
being charged with seeing what he 
should have seen see infra § 493. 

Actual discovery is not necessary. 
Mo.—Kaley v. Huntley, 63 S.W.2d 21, 
333 Mo. 771. 

Utah.—Richards v. Palace Laundry 
Co., 186 P. 439, 55 Utah 409. 

Time of actual discovery held imma¬ 
terial 

IT.H.—^Dane v. MacGregor, 62 A.2d 
290. 

Observation by others 

A conclusion that motorist ought 
to have observed pedestrian in time 
to avoid striking her may be derived 
from the circumstance that other 
persons saw pedestrian at a distance 
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which would have been sufficient to 
enable motorist to prevent the acci¬ 
dent.—^Naudack v. Canini, 85 P.2d 510, 
29 Cal.App.2d 687. 

Motorist held negligent for failure 
to see: 

(1) Animal.—Boudreau v. Lou- 
viere, La.App., 178 So, 173. 

(2) Equestrian ahead on straight 
road.—Sharp v. Kahn, La.App., 143 
So. 514. 

(3) Pedestrian. 

D.C.—Griffith v. Slaybaugh, 29 F.2d 
437, 58 App-D.C. 237. 

Va.—^McQuown v. Phaup, 2 S.E.2d 
330, 172 Va, 419. 

Proximate cause 

Failure of driver to keep lookout 
was held proximate cause of injury 
to pedestrian.—Harlow v. Owners' 
Automobile Ins. Co. of New Orleans, 
LaApp., 160 So. 169. 

5S. La.—Shirley v. Caldwell Bros. & 
Hart, App., 183 So. 581. 

Bee stings 

Motorist who was negligent in 
keeping lookout was held not relieved 
from liability, even though he lost 
control of the automobile when stung 
by a bee.—Sharp v. Kahn, LaApp 
143 So. 514. 

Boy running in front of car 
Utah.—^Wilcox v. Wunderlich, 272 P. 
207, 73 Utah 1. 

57. Mo.—^Wright v. Osborn, 201 S. 
W.2d 935, 356 Mo. 382—Gavin v. 
Forrest, 72 S W.2d 177, 230 Mo. 
App. 602—Quitin v. Berberich, App., 
51 S.W.2d 153. 

58. La—Thompson v. Dyer, App., 1 
So.2d 433. 

42 C J. p 912 note 28. 

59. Iowa.—^Klink v. Bany, 224 N.W. 
640. 207 Iowa 1241, 65 A.L.R. 187. 

60. Md.—^Peoples Drug Stores v. 

Windham, 12 A.2d 532, 178 Md. 

172. 
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by the glare of the headlights of a car facing or 
approaching him®^ or by the reflection in his wind¬ 
shield of the headlights of a car behind him;62 
where the view of the road is obscured by a cloud 
of snow raised by snow removal equipment,or by 
dust;64 where he is driving through smoke 
where his vision is obscured by atmospheric condi¬ 
tions,6® such as fog,®7 rain, or moisture,68 or snow 
or sleet or where he is approaching a curve in 
the road.76 Also it is negligence for one to permit 
his windshield to become so covered with dust, dirt, 
grit, mud, or grease as to obscure his vision so that 
he cannot readily perceive the condition of the road 
and objects thereon,^! but the mere fact that dust 
is observable on the windshield will not establish 


the negligence of the driverJ2 Where other vehi¬ 
cles obstructed a driver's view, this fact is to be 
taken into consideration in determining whether he 
was negligent in failing to see a pedestrians^ 

§ 286. - Lights 

The operator of a motor vehicle at night, or when 
there is not sufficient light to maintain a proper lookout, 
is required to carry lighted headlights sufficient to enable 
him to keep a proper lookout and to comply with any 
statutory requirements as to their character and power. 

The general requirement of reasonable care, as 
considered supra § 247, and the duty to keep a look¬ 
out, supra § 284, and in some jurisdictions statutory 
requirements, impose on one who is operating a mo- 


Mich.—Corpus Juris q.uoted In Bow- 
master V. William H. De Free Co., 
233 N-W. 395, 397, 252 Mich. 505. 

Pa.—Dennis v. Munyan, 11 A.2d 566, 
139 Pa.Super. 310. 

Va.—State of Maryland, for Use of 
Joynes v. Coard, 9 S.E.2d 454, 175 
Va. 571, construing Maryland law. 
42 C.J. p 912 note 36. 

Conditions obstructing motorist's 
view as requiring him to stop or 
slow down see infra § 294. 
Interference with, or obstruction of, 
view by permanent obstruction at 
intersection see infra § 353. 

IVEust anticipate hazard 

Where motorist’s view is obstruct¬ 
ed, he is bound to anticipate that 
some hazard either to himself or oth¬ 
ers lies immediately beyond his 
range of vision.—Fabel v. Hazlett, 43 
A.2d 373, 157 Pa.Super. 416. 

Duty not to drive ahead 

An automobile driver is under duty 
not to drive ahead where he cannot 
see on the highway.—Luce v. Chan¬ 
dler, 195 A. 246, 109 Vt. 275. 
Smallness of stature 

If, In the operation of motor ve¬ 
hicles, persons of small stature find 
it more difficult, because of that con¬ 
dition, to discover the presence of 
children, or objects in the highway, it 
imposes on them the duty of exer¬ 
cising greater watchfulness than 
would be necessary for one of normal 
stature.—Mahan v. State, to Use of 
Carr, 191 A. 575, 172 Md. 373- 

Violation of statute relating to ob¬ 
struction of driver's view constitutes 
negligence as a matter of law.— 
Linde v. Emmick, 61 P.2d 338, 16 Cal. 
App.2d 676. 

1. Ark.—Wilson v. Holloway, 208 S. 
W.2d 178, 212 Ark. 878. 

Fla.—Mathers v. Botsford. 9'7 So. 282, 
86 Fla. 40. 

La—Kernel v. U. S. Fidelity & Guar¬ 
anty Co., App., 31 So.2d 38—Safety 
Tire Service v. Murov, 140 So. 879, 
19 La.App. 663—Pepper v. Wals- 
worth, 6 La.App. 610. 


Md.—^Williams v. State, 165 A. 339, 
161 Md. 39. 

Mich.—Ruth V. Vroom, 222 N.W, 1^5, 
245 Mich. 88. 62 A.L.R. 1528. 

Vt.—Steele v. Fuller, 158 A. 666, 104 
Vt. 303. 

Va.—Harris v. Howerton, 194 S.E. 
692, 169 Va. 647—Howe v. Jones. 
174 S.E. 764, 162 V;t. 442. 

W.Va.—Darling v. Browning, 200 S.E. 

737, 120 W.Va. 666. 

42 C.J. P 913 note 37. 

Duty to anticipate others 

Motorist is not relieved from duty 
to use reasonable care to anticipate 
presence on highway of others hav¬ 
ing equal rights to be there by tem¬ 
porary interference with his vision 
from glaring headlights.—Hill v. 
Peres, 28 P.2d 946, 136 Cal.App. 132. 
Duty to observe road 

An automobile driver, falling to 
look toward road and at objects 
which it was his duty to see after 
being blinded by lights of oncoming 
automobile, was guilty of negligence 
in failing to use due care, by exercise 
of which he could have seen road, 
edge of pavement, shoulder and posi¬ 
tion of third automobile.—Farrell v. 
Cameron, 94 P.2d 1068, 98 Utah 68. 

62. Cal.—^Woodhead v. Wilkinson, 
185 P. 851, 181 Cal. 699, 10 A.L.R. 
291. 

42 C.J. p 913 note 38. 

63. Wyo.—Price v. State Highway 
Commission, 167 P.2d 309. 

64. Negligence per se 

Wash—Pryor v. Safeway Stores, 83 
P.2d 241, 196 Wash. 382. opinion 
adhered to on rehearing 85 P.2d 
1045, 196 Wash. 382. 

Proximate cause 

Defendant’s negligence in driving 
automobile into dust cloud was prox¬ 
imate cause of collision.—Crowe v. 
O’Rourke, 262 P. 136, 146 Wash. 74. 

65. Ga.—^Reid v. Southern Ry. Co., 
183 S.E. 849, 52 Ga.App. 508. 

Md.—Peoples Drug Stores v. Wind¬ 
ham. 12 A.2d 532, 178 Md. 172. 
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Mich.—^Marsh v. Burnham, 179 N.W. 
300, 211 Mich. 675. 

66. Md.—Peoples Drug Stores v. 
Windham, 12 A.2d 532, 178 Md. 172. 

67. Md.—Peoples Drug Stores v. 
Windham, supra. 

42 C.J. p 913 note 40. 

At night 

La.—Barber v. El Dorado Lumber 
Co., App., 139 So. 29, reheard 142 
So. 718. 

68. La.—Hogue v. Akin Truck Line, 
App., 16 So.2d 366. 

Md.—Peoples Drug Stores v. Wind¬ 
ham, 12 A.2d 532, 178 Md. 172. 

42 C.J. p 913 note 41. 

At night 

Ind.—Conner v, Jones, 59 N E 2d 577, 
115 Ind.App. 660. rehearing denied 
60 N.E.2d 534. 115 Ind.App. 660. 

La.—Barber v. El Dorado Lumber 
Co., App., 139 So. 29, affirmed 142 
So. 718. 

Pa.—Dennis v. Munyan, 11 A.2d 666, 
139 Pa.Super. 310. 

69. Va.—State of Maryland for Use 
of Joynes v. Coard. 9 S.E.Td 454, 
175 Va. 671, construing Maryland 
law. 

70. La.—Monkhouse v. Johns, App., 
142 So. 347. 

Miss.—Flynt v. Fondren, 84 So. 188, 
122 Miss. 248. 

N.T.—Herbert v. W. H. Smith Paper 
Corporation, 276 N.T.S. 830, 243 
App.Div. 260. 

Pa.—^Fabel v. Hazlett, 43 A.2d 373, 
157 Pa.Super. 416. 

71- Mont.—West v, Wilson, 4 P.2d 
469, 90 Mont 522. 

72. Mont,— West v. Wilson, supra. 

73. La.—^Neville v. Postal Telegraph 
Cable Co.. 126 So. 720, 13 La.App. 
76. 

Md.—^Mahan v. State, to Use of Carr, 
191 A. 575, 172 Md. 373. 

N.T.—Chiappone v. Greenbaum, 178 
N.T.S. 854, 189 App.Div. 679. 
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tor vehicle at night, or when there is not sufficient 
light to maintain a proper lookout, the duty to carry 
lighted headlights thereonJ^ Such lights should be 
sufficient to enable the one who is operating the mo¬ 
tor vehicle to see the road and objects therein or 
thereon such a distance ahead of him as will enable 
him to keep an adequate lookout to avoid injuries,'^^ 
and is a duty which exists independently of any 
statutory requirements,*^® although under various 
statutes the character and power of the lights re¬ 
quired to be carried in front of the vehicle are spe¬ 


cifically determined.'^'^ 

It has frequently been held that it is negligence to 
drive without the headlights lit where they are nec- 
essary78 or at night,*^® or that it is negligence per se 
to drive at night without headlights lit,^® at least 
when the motorist is unable to see the road over 
which he is driving.®! Also a motorist is in general 
guilty of negligence if he drives at night without 
lights which are in fact sufficient to enable him to 
keep a proper lookout ahead of his car,®^ even 
though, it has been held, he has front lights which 


74. Cal.—Chalmers v. Hawkins, 248 
P. 727, 78 CaLApp. 733. 

Duty to: 

Carry lights generally see supra § 
263. 

Keep speed down to limit permit¬ 
ting car to be stopped within 
range of headlights see infra § 
293. 

Purpose of lights as dual, to enable 
one to see and to be seen see supra 
§ 263. 

Purpose of requirement 

(1) Headlights are required to be 
burning on all vehicles traveling 
highways at night for purpose of il¬ 
luminating highway and enabling 
driver to see objects ahead of him.— 
Edwards v. Woods, 119 S.W.2d 359, 
342 Mo. 1097. 

(2) Lights on a motor vehicle are 
required for the purpose of enabling 
the driver to see persons and vehi¬ 
cles on the highway in time to avoid 
them, as well as for the protection 
of the occupants of the vehicle.— 
Spund V. Myers, 90 F.2d 380, 67 App. 
D.C. 135. 

75. D.C.—Spund v. Myers, supra. 

N.J.—Hamilton v. iVlthouse, 178 A. 

792, 115 N.J.Law 248. 

Okl.—Cushing Refining & Gasoline 
Co. V. Deshan, 300 P. 312, 149 Okl. 
225. 

Wash.—Pollard v. Wittman, 183 P. 

2d 175, 28 Wash.2d 3C7. 

Wis.—Engebrecht v. Bradley, 247 N. 

W. 451, 211 Wis. 1. 

42 C.J. p 914 note 61. 

76. Wash.—Pollard v. Wittman, 183 
P.2d 175, 28 Wash.2d 367. 

42 C.J. p 914 note 63. 

77. Ill.—Skamenca v. Reeser, 13 N. 
E.2d 668, 294 Ill.App. 216. 

Mich.—Pearce v. Rodell, 276 N.W. 

883, 283 Mich. 19. 

42 C.J. p 914 note 62. 

Statute construed 

Statute stating conditions under 
which lighting is required on motor 
vehicles was construed not to reg¬ 
ulate the quantity or the quality of 
the lights required.—Sawdey v R. W. 
Rasmussen Co., 290 P. 684, 107 Cal. 
App. 467. 


Visibility required 

(1) A reasonable distance ahead. 
Ga.—Whatley v. Henry. 16 S.E.2d 214, 

65 Ga.App. 668. 

Wash.—Pollard v. Wittman, 183 P.2d 
175, 28 Wash.2d 367. 

(2) One hundred fifty feet ahead. 
—Towne v. Rizzico, 32 A.2d 129, 113 
Vt, 205—Steele v. Fuller, 158 A. 666, 
104 Vt. 303. 

(3) Two hundred feet ahead. 

U.S.—Car & General Ins. Corp., Lim¬ 
ited, U. S. Branch v. Thibaut, C.C. 
A La., 161 P.2d 657, reversed 68 

S.Gt. 79. 332 U.S. 751, 92 L.Ed. -, 

vacated and certiorari denied 68 S. 

Ct. 205. 332 U.S 828. 92 L.Ed. -. 

Del —^Willis V. Schlagenhauf. 188 A. 

700, 8 WW.Harr. 96. 

La.—Louisiana Power & Light Co. v. 
Saia. 177 So. 238, 188 La. 358— 
Goodwin v. Theriot, App., 165 So. 
342. 

Me.—Witherly v. Bangor & A. R. Co., 
158 A 362, 131 Me. 4. 

Neb—Glea.son v. Baack, 289 N.W. 
349, 137 Neb. 272. 

Ohio.—^Kormos v. Cleveland Retail 
Credit Men’s Co., 3 N.E.2d 427, 131 
Ohio St. 471—Buescher v. Bllen- 
berger, App., 34 N.E.2d 1013—Cur¬ 
tis V. Hubbell, 182 N.E. 689, 42 
Ohio App. 520. 

(4) Three hundred fifty feet — 
Hutzler v. McDonnell, 2 NW.2d 207. 
239 Wis. 568, construing Minnesota 
statute. 

Discernible objects witliiu statute 
The statute is applicable to: 

(1) Automobile, whether driven or 
parked, and whether mud bespattered 
or covered with accumulation of dirt. 
—^Kormos v. Cleveland Retail Credit 
Men's Co, 3 N.B.2d 427, 131 Ohio St. 
471. 

(2) Objects on the highway the 
size of two deer.—^Hutzler v. McDon¬ 
nell, 2 N.W.2d 207, 239 Wis. 568, con¬ 
struing Minnesota statute. 

(3) Objects or persons on highway 
and not to objects or persons off of 
it. —Phillips V. Henderson, La.App., 
200 So. 192. 

positive duty 

The statute places a positive duty 
on the driver of a motor vehicle.— 
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Gleason v. Baack, 289 N.W. 349, 137 
Neb. 272. 

Dimmed lights 

Motorist has been held to violate 
the statute where he drives with 
dimmed lights which, when dimmed, 
do not afford sufficient light to com¬ 
ply with the statutory requirements. 
Mich.—Korstange v. Kroeze, 246 N, 
W. 127. 261 Mich. 298. 

Ohio.—Curtis v. Hubbel, 182 N.E. 

589. 42 Ohio App. 520. 

Vt.—Towne v. Rizzico, 32 A.2d 129, 
113 Vt. 205. 

Violation of statutory requirements 
held shown 

Me.—^Witherly v. Bangor & A- R. Co., 
158 A. 362, 131 Me. 4. 

Vt.—Steele v. Puller, 158 A. 666, 104 
Vt. 303. 

78. La.—Monroe v. D’Aunoy, App., 
143 So. 716.' 

79. La.—Pepper v. Walsworth, 6 La- 
App. 610. 

Mich.—Shank v. Lucker, 296 N.W. 

852, 296 Mich. 705. 

Along city streets 

D.C.—Spund V. Myers, 90 P.2d 380, 
67 App.D.C. 135. 

Gross negligence 

La.—Sloan v. Gulf Refining Co. of 
Louisiana, App.. 139 So. 26. 

80. Cal.—^Pouch V. Werner, 279 P. 
183. 99 Cal App. 557, 

Presence of street lights at the 
place of the accident will not elim¬ 
inate the lack of headlights as a 
proximate cause of the injury.—Wil¬ 
cox V. Wunderlich, 272 P. 207, 73 
Utah 1. 

Material in determining negligence 
It has been stated, however, that 
the absence of lighted headlights on 
a motor vehicle at night is material 
in determining the negligence of the 
driver.—Tieman v. Red Top Cab Co.. 
3 P.2d 381. 117 CaLApp. 40. 

81. Cal.—Chalmers v. Hawkins. 248 
P. 727. 78 CaLApp. 733. 

82. Cal.—Stanward v. Yellow Taxi¬ 
cab Co. of Los Angeles, 241 P. 902, 
75 CaLApp. 96. 

Wash.—Pollard v. Wittman, 183 P.2d 
175, 28 Wash.2d 367. 

42 C.J. p 914 note 61. 
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measure up to the requirements of the reg^lations.^3 
In some jurisdictions driving* with lights which do 
not comply with the statutory requirements as to 
character and power constitutes negligence per se,84 
but in others such a violation makes only a prima 
facie case of negligence, or is evidence of neg¬ 
ligence,and is only one of the facts and circum¬ 
stances to be considered in determining whether the 
motorist was guilty of negligence.87 A requirement 
that lights be dimmed or deflected under specified 
circumstances has been held to negative an inten¬ 
tion to establish a fixed standard of care by the en¬ 
actment of a statute requiring lights sufficient to 
enable the driver to see an object the size of a man 
a designated number of feet in front of the car,88 
but a statute requiring lights to be dimmed under 
specified circumstances has also been held not to 
conflict with or limit a statutory provision relative 
to the character and power of headlights required 
on motor vehicles.89 

Statutory requirements as to the character and 
power of headlights must be applied in the light of 
the physical conditions at and near the time and 
place of the accident, including lateral curvature of 
the road and fog or other impediment to sight which 
obscure or hinder the visibility.^o Hence, an opera¬ 
tor who carries lights which under normal condi¬ 
tions illuminate the road for the distance required 
by regulations is not negligent in proceeding cau¬ 
tiously, although atmospheric conditions at the time 
prevent illumination for such distance.81 If the 
failure to have the headlights lit^^ or to have lit 


headlights of the required character and power^S 
is the proximate cause of an injury it will impose 
liability on the operator or preclude his recovery 
on the ground of contributory negligence, but oth¬ 
erwise it will not impose liability. 

Effect of requirement as to visibility. A statu¬ 
tory measure relative to the sufficiency of lights, 
stated in terms of their visibility ahead or in the 
direction in which the car is proceeding, has been 
held not complied with by lights which do not il¬ 
luminate the road ahead sufficiently to enable the 
driver to maintain an adequate lookout, although 
they might be seen by a person ahead of the car at 
the specified distance away from it.84 Other au¬ 
thority, however, has held that it is not necessary to 
a compliance with the statute that the lights should 
adequately light up the road for the full distance 
specified as the range of visibility.^^5 

§ 287. - Lookout to Side and Rear 

A motorist is under a duty to maintain a proper look¬ 
out to the side, but as a general rul& he is not under a 
duty to keep a lookout to the rear. 

In the performance of the general duty to keep a 
proper lookout, considered supra § 284, a motorist 
must keep such a lookout to the sides as a reason¬ 
ably prudent person would in order to avoid possi¬ 
ble danger.®6 He must look not only straight ahead, 
but laterally ahead,®^ so as to see anyone on the 
shoulders of the highway on each side,®8 and he 
must keep a lookout to the side at places where the 
approach of vehicles or travelers from the side is 


83. Iowa,—Hansen v. Kemmish, 208 
N.W. 277, 201 Iowa 1008, 45 A.L.R. 
1008. 

42 C.J. p 914 note 65. 

84. Cal.—Hutchinson v. Miller & 
Lux. 212 P. 394, 60 Cal.App. 1. 

Ga.*—^Whatley v. Henry, 16 S.E.2d 
214. 65 Ga.App. 668. 

Ohio.—Kormos v. Cleveland Retail 
Credit Men's Co., 3 NE.2d 427, 131 
Ohio St. 471—Buescher v. Ellen- 
berg-er, App., 34 N.B.2d 1013—^Page 
V. Neiland, 178 N.E. 710, 40 Ohio 
App. 141. 

Wash.—Pollard v. Wittman, 183 P.2d 
175, 28 Wash.2d 367—Allen v. Port¬ 
er. f43 P.2d 328. 19 Wash.2d 503. 

85. Vt.—Steele v. Fuller. 158 A. 666, 
104 Vt. 303. 

m zuiiLois 

(1) The text rule has been fol¬ 
lowed.—Miller v. Burch, 254 Ill.App. 
387. 

(2) It has been stated, however, 
that violation of the statutory re- 
Qulrement is negrligence per se.— 
Johnson v. Gustafson, 233 Ill.App. 

216 . 


80. Neb.—Gleason v. Baack, 289 N. 
W. 349, 137 Neb. 272. 

87. Ill.—Miller v. Burch, 254 Ill.App. 
387. 

Neb.—Gleason v. Baack, 289 N.W. 
349. 137 Neb. 272. 

88. Ind.—Opple V. Ray, 195 N.E. 81, 
208 Ind. 450. 

Mich.—Meyer v. Weimaster, 270 N. 
W. 715, 278 Mich, 370. construing 
Indiana statute. 

89. Ohio.—Curtis v. Hubbel, 182 N. 
E. 589, 42 Ohio App. 620. 

90. W.Va,—^Divita v. Atlantic 

Trucking- Co., 40 S.E.2d 324. 

91. Ill.—Moyer v. Vaughan's Seed 
Store. 242 Ill.App. 308. 

Wash.—Morehouse v. City of Ever¬ 
ett. 252 P. 157, 141 Wash. 399. 

42 C.J. p 915 note 66. 

92. Cal.—Fouch v. Werner, 279 P. 
183, 99 CaLApp. 557. 

Froxlmate cause held not shown 
Iowa—Sheridan v. Limbrecht, 218 N. 

W. 278, 205 Iowa 573. 

Wis.—Driessen v. Moder, 289 N.W. 
689. 233 Wis. 416. 

93. Wash-—^Pollard v. Wittman, 183 
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P.2d 175, 28 Wash.2d 367—Allen v. 
Porter, 143 P.2d 328, 19 Wash.2d 
603—Millspaugh v. Alert Transfer 
& Storage Co., 259 P. 22, 145 Wash. 
111 . 

Held not proximate cause 
Ky.—Hatfield v. Sargent’s Adm’x, 209 
S.W.2d 306, 306 Ky. 782. 

94. Kan.—Giles v. Ternes, 143 P. 
490, 93 Kan. 140. 

42 C.J. p 915 note 68. 

95. Ill.—Miller v. Burch, 254 Ill.App. 
387. 

42 C.J. p 916 note 69. 

96. Mich.—Campbell v. Osterland, 
277 N.W. 875. 283 Mich. 176. 

On through highway 

Mich,—Campbell v. Osterland, supra. 

97. Mo.—^Brown v. Toedebush 

Transfer, 190 '5.W.2d 239, 354 Mo. 
611—HornbuckJe v. McCarty, 243 
S.W. 327, 295 Mo. 162, 25 A.L.R. 
1508. 

Mont.—Autio V. Miller, li P.2d 1039, 
92 Mont. 150. 

98. Mo —^Wright v. Osborn, 201 S.W. 
2d 935, 356 Mo. 382. 
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reasonably to be expected.^9 However, a motorist 
is not required continually to scan the entire right 
of way at the expense of keeping a proper lookout 
on the portion of the road on which he is traveling.! 
He is not required to maintain a lookout directly to 
the side nor is he required to look or keep turn¬ 
ing his head from side to side, but ordinarily it is 
sufficient if he sees what falls within his side view 
of his lookout ahead.3 Also, while it may be the 
duty of a motorist to notice persons at the curb or 
side of the road, he is not required to keep watch to 
see whether they leave their place of safety, unless 
they evidence an intention to enter the street nor 
is he required to see or anticipate the action of a 
pedestrian injured by coming into contact with the 
side of the vehicle who would not have been in¬ 
jured if he had remained where he was when the 
front of the vehicle reached the place of the in¬ 
jury. ^ 

Lookout to rear, A motorist has been held not 
under any duty to keep a lookout to the rear® ex¬ 
cept where this becomes necessary in connection 
with a change of course, slowing down, stopping, or 
backing, as discussed infra §§ 300-304, or in turn¬ 
ing into an intersecting street or highway, discussed 
infra § 367. However, a motorist’s failure to use 
a rear-view mirror which is available may be neg¬ 
ligence, dependent on the circumstances with which 


§ 288 

the driver is confronted, even though the installation 
of such a mirror is not required by statute.^ 

Vehicle covered or constructed so as to prevent 
view. It has been held that it is negligence per se, 
in a much frequented or built-up portion of a city, 
to drive a vehicle that is so covered or so construct¬ 
ed or loaded as to prevent the driver thereof from 
having a sufficient view of the traffic following or at 
the sides of such vehicle.® 

§ 288. Signals and Warnings of Approach 

a. In general 

b. Circumstances affecting duty to signal 

approach 

c Effect of failure to give, or giving, 
signal 

a. In G-eneral 

Reasonable care in the operation of a motor vehicle 
frequently requires that warning of its approach be given 
to others. 

Reasonable care in the operation of a motor ve¬ 
hicle ordinarily requires that warning of its ap¬ 
proach be given to others.® This duty frequently is 
imposed by governmental regulations,!® under which 
a motorist is required to give warning signals^! at 
particular places,!® under particular conditions,!® 
or generally whenever necessary to warn others of 
apparent danger!^ or whenever necessary to in- 


MOTOE TEHICLE8 


99. Ky.—White Swan Laundry v. 

Boyd, 279 S.W. 345, 212 Ky. 747. 

42 C.J. p 915 note 71. 

1. Cal —Hontou v. Orvis, 109 P.2d 
395, 42 Cal.App.2d 585. 

Horse ten feet off lilgliway 
Cal —Hontou v. Orvis, supra. 

2. Wis.—Wachsmuth v. Wacha- 
muth. 247 N.W. 327, 210 Wis. 683- 

3. La.—Clark v. De Beer, App., 188 
So. 517. 

Tenn.—Harris v. Miller, 144 S.W.2d 
7, 24 Tenn.App. 332. 

4. Mich.—Braxton v. Gazdecki, 238 
N.W. 194, 255 Mich. 518. 

5h Ky.—Hatfield v. Sargent’s Adm’x, 
209 S.W.2d 306, 306 Ky. 782. 

6. N.C.—Dreher v. Divine, 135 S.B. 
29, 192 N.C 325, 327, 47 A.L.R. 69 6- 

42 C.J. p 915 note 72. 

7. Cal.—Dieckmann v. Signorini, 118 
P.2d 319, 47 Cal.App.2d 481. 

Extent of use 

Statute requiring mirror to afford 
automobile operator reflected view 
of highway requires only reasonable 
care in use thereof.—Howe v. Pho- 
folos, 161 A. 379. 85 N.H. 539. 

8. Ohio.—Joseph v. Larkworthy, 15 
Ohio N.P.,N.S.. 561. 

9. Ky.—Southeastern Telephone Co. 
V. Payne, 69 S.W.2d 368, 253 Ky. 
245. 

60 C.J.S.-43 


La.—^Hollins v. Crawford, App., 11 So. 
2d 641. 

Mo—Miller v. Wilson, App., 288 S.W. 
997. 

42 C.J. p 915 note 77. 

Duty to have motor vehicle equipped 
with horn, bell, or other signaling 
device see supra § 260. 

10. U.S.—Van Wie v. U. S., D.C. 
Iowa, 77 F Supp. 22 

Ala.—McGough Bakeries Corp. v. 

Reynolds, 35 So.2d 332. 

Ky.—Gilbert’s Adm’r v. Allen, 94 S. 

W.2d 341, 264 Ky. 202. 

La.—^Alexander v. Standard Coffee 
Co., 134 So. 261, 16 La.App. 286. 
Neb.—Ross v. Carroll, 291 N.W. 726, 
138 Neb. 1. 

Hepealed statute 

A statute requiring a motor vehi¬ 
cle driver to sound his horn is ap¬ 
plicable to an accident occurring be¬ 
fore the statute was repealed, al¬ 
though the trial took place thereaft¬ 
er.—Engel v. Checker Taxi Co., 176 
N.E. 179, 275 Mass. 471—Hennessey 
V. Moynihan, 172 N.E. 93, 272 Mass. 
165. 

11. Cal.—Ketchum v. Pattee, 98 P.2d 
1051, 37 Cal.App.3d 122. 

Neb.—Tews v. Bamrick, 26 N.W. 2d 
499, 148 Neb. 59—Ross v. Carroll, 
291 N.W. 726, 138 Neb. 1. 

42 C.J. p 916 note 83. 
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Duty inferentlally imposed 

Statutes requiring motor vehicles 
to be equipped with horn or whistle 
for warning purposes inferentlally 
require warning of their approach 
when such warning is necessary for 
the safety of other persons—Robin¬ 
son V. Ross, Mo.App., 47 S.W.2d 122 
—42 C J. P 916 note 83 [a]. 

12. U.S.—Reeve Bros. v. Guest, C.C. 
A.Ga.. 132 F.2d 778. 

Ky.—Bong v. Webster, 290 S.W. 662, 
217 Ky. 781. 

Neb.—Ross v. Carroll, 291 N.W. 726, 
138 Neb. 1. 

42 C.J. p 916 note 84. 

Signals at crossing or intersection 
see infra § 354. 

13. Ga.—^Whatley v. Henry, 16 S.E. 
2d 214, 66 Ga.App. 668. 

42 C.J. p 916 note 86. 

Signals required in case of: 
Approaching or crossing Intersec¬ 
tion see infra § 354. 

Overtaking and passing other vehi¬ 
cle see infra § 326. 

Stopping, backing, or turning see 
infra §§ 301-303. 

Towing vehicle see infra § 339. 
Turning into intersecting highway 
see infra § 367. 

14. Ky.—Jefferson’s Adm'x v. Baker, 

1 22 S.W.2d 448, 232 Ky. 98. 
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sure safe operation^^ of the motor vehicle. 
Such regulations have, however, been regarded as 
merely declaratory of the common-law duties of 
the operators,^® and the duty to give signals is not 
confined to places where such signals are expressly 
required by statute.^7 

Time for signaling. When a situation exists 
which imposes on the driver of a motor vehicle a 
duty to sound a signal of his approach such signal 
should be given in such time as to afford the per¬ 
son to be warned a reasonable opportunity to avoid 
or escape the impending danger 

b. Circumstances Affecting Duty To Signal Ap¬ 
proach 

In the absence of statutory or other governmental 
regulation imposing a mandatory duty to blow a horn or 
give other warning signal of the approach of a motor 
vehicle, the duty to do so depends largely on the circum¬ 


stances of the particular case, and ordinarily arises when, 
and only when, reasonably necessary in order to avoid 
danger or injury to others. 

In the absence of statutory or other governmental 
regulation imposing a mandatory duty to do so, the 
duty to blow a horn or give other warning signal of 
the approach of a motor vehicle depends largely on 
the circumstances of the particular case^^ and does 
not exist on all occasions and under all circum- 
stanccs.-O It is the duty of the driver to give warn¬ 
ing of the approach of the vehicle when this is 
reasonably necessary to avoid danger or injury to 
others^i by acording them an opportunity to take 
measures for their own protection but ordinarily 
such a duty arises only when necessary as a warn¬ 
ing of the vehicle’s approaches and not when there 
is no apparent necessity therefor.24 Under various 
statutes the driver of a motor vehicle should not 


Neb.—Tews v. Bamrick, 26 N.W.2d 
499, 148 Neb. 59. 

42 C.J. p 916 note 87. 

15. U.S.—Van Wie v. U. S., B.C. 

Iowa, 77 F.Supp. 22. 

Cal.—Ketchum v. Pattee, 98 P.2d 
1051, 37 Cal App.2d 132. 

Pa.—G-latfelter v. Sauder, 12 Pa.Dist. 

& Co. 91, 41 LancLi.Rev. 285. 
Construction 

The phrase "to insure safe opera¬ 
tion" means operation of a motor ve¬ 
hicle in such manner as in all rea¬ 
sonable probability the vehicle will 
not injure the motorist and those 
riding with him or any other per¬ 
sons or property rightfully on the 
highway, and words "reasonably nec¬ 
essary" call for the same conduct as 
the standard reasonably prudent per¬ 
son would use under the same cir¬ 
cumstances.—Lawson v. Fordyce, 12 
N.W.2d 301, 234 Iowa 632. 

The test in determining negligence 
under statute requiring that automo¬ 
bile give audible warning when rea¬ 
sonably necessary is not the personal 
belief of operator of motor vehicle, 
but what an ordinary, careful, and 
prudent person would have done un¬ 
der same circumstances.—Van Wie v, 
U. S., D.C.Iowa, 77 F.Supp. 22. 

IG. U.S.—Van Wie v. U. S., supra. 
Iowa.—Lawson v. Fordyce, 21 N.W.2d 
69, 237 Iowa 28. 

42 C.J. p 917 note 88. 

17. Mass.—Di Rienzo v. Goldfarb, 
153 N.E 784, 257 Mass. 272. 

92 C.J. p 917 note 89. 

Minimum requirement 

Regulations as to signals, whether 
statutory or otherwise, call for the 
minimum of care and not the maxi¬ 
mum.—Richards v. Begenstos, 21 N. 
W.2d 23, 237 Iowa 398. 

18. Ky.—Gilbert’s Adm'r v. Allen, 94 
S.W.2d 341. 264 Ky. 202. 

42 C.J. p 919 note 22. 


Warning held not in time 
Ill.—Pickerle v. Herman Seekamp, 
Inc., 274 IlLApp. 310. 

Ky—Gilbert's Adm’r v. Allen, 94 S. 

W.2d 341, 264 Ky. 202. 

42 C J. p 919 note 22 [b]. 

19. Cal.—Ketchum v. Pattee, 98 P. 
2d 1051, 37 Cal.App.2d 122. 

Ky.—Jefferson's Adm’x v. Baker, 22 
S.W.2d 448. 232 Ky. 98. 

La,—Cantrell v. H. G. Hill Stores, 
App., 193 So. 389. 

Neb.—Tews v. Bamrick, 26 N.W.2d 
499, 148 Neb. 59—Corpus Juris 

quoted in Ross v. Carroll, 291 N.W. 
726. 730, 138 Neb. 1. 

Tex.—^Hommel v. Southwestern Grey¬ 
hound Lines, Civ.App., 195 S.W.2d 
80.3. 

42 C.J. p 917 note 91. 

Danger created by motorist 

Where a motorist creates a danger¬ 
ous situation on the public highway, 
his duty is to exercise a degree of 
care commensurate thereto in warn¬ 
ing others.—Olson v. Neubauer, 300 
N.W. 613. 211 Minn. 218. 

20. Ala.—Francis v. Imperial Sani¬ 
tary Laundry & Dry Cleaning Co., 
2 So 2d 388, 241 Ala, 327. 

Ky.—Jefferson’s Adm’x v. Baker, 22 
S.W.2d 448, 232 Ky. 98. 

Pa.—Glatfelter v. Sauder, 12 Pa.Dist. 

& Co. 91, 41 LancL.Rev. 285. 

42 C.J. p 915 note 75. 

Between crossings 

The operator of a motor vehicle is 
not required to sound his horn be¬ 
tween crossings unless he has rea¬ 
sonable grounds to believe that some 
child or adult may appear in his path 
or unless the conditions otherwise 
suggest the imminence of danger.— 
Ondrusek v. Zahn, 52 A.2d 461, 356 
I’a. 537—Justice v. Weymann, 158 A. 
873, 306 Pa. 88—Rhoads v. Herbert, 
148 A. 693, 298 Pa. 522—^Balin v. Kim- 
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melman, 145 A. 303, 295 Pa. 301— 
McAvoy V. Kromer, 120 A. 762, 277 
Pa. 196—Frisco v. Di Fabio. 2 A.2d 
576. 133 Pa Super. 299. 

21. Ala.—Corpus Juris cited in 
Patrick v. Mitchell, 6 So.2d 889, 
890—Francis v. Imperial Sanitary 
Laundry & Dry Cleaning Co., 2 So. 
2d 388, 241 Ala. 327. 

Cal.—Hunt v. Los Angeles Ry. Cor¬ 
poration, 294 P. 745, 110 Cal.App. 
456. 

Ky.—McCray v. Earls, lOl S.W.2d 
192, 267 Ky. 89—Southeastern Tele¬ 
phone Co. V. Payne, 69 S.W.2d 358, 
253 Ky. 245—Wilder v. Cadle, 13 S. 
W.2d 497. 227 Ky. 486. 

N.T.—Tooley v. State, 252 N.Y.S. 278, 
141 Misc. 4, affirmed 255 N.Y.S 
846, 235 App.Div. 656, affirmed 182 
N.E 223, 259 N.Y 658. 

N.C—Guthrie v. Gocking, 8 S.E.2d 
607, 217 N.C. 476. 

42 C.J. p 915 note 79. 

22. Ky —Cumberland Tel., etc, Co 
V. Yeiser, 131 S.W. 1049, 141 Ky. 
15, 31 L.R.A,N.S., 1137. 

Warns of danger 

Sounding of horn of approaching 
automobile does not merely give 
warning of approach, hut also gives 
warning of danger arising therefrom. 
—Gillis V. Singer, Mo.App., 86 S.W. 
2d 352. 

23. Cal.—Dullanty v. Smith, 265 P- 
814, 203 Cal. 621—^Nix v. Wood- 
worth, 63 P.2d 765, 11 Cal.App.2d 
322. 

Ky.—Fork Ridge Bus Line v. Mat¬ 
thews. 58 S.W.2d 615, 248 Ky. 419 
—Golubic V. Rasnick, 39 S.W.2d 
513, 239 Ky. 355—Lieherman v. Mc¬ 
Laughlin, 26 S.W.2d 753, 233 Ky. 
763—White Swan Laundry v. Boyd, 
279 S.W. 345, 212 Ky. 747. 

24. Utah.—^Nelson v, Lott, 17 P.2d 
272. 81 Utah 265. 
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sound a horn or other signaling device unnecessa¬ 
rily,^® or otherwise than as a reasonable warning.^® 

The duty to sound a warning has been held to ex¬ 
ist, in some cases under statutes imposing the duty 
in the particular situation, on a motorist approach¬ 
ing a dangerous place on the street or highway,^7 
where the motor vehicle is on the wrong side of the 
highway or street,28 is being driven at night with¬ 
out proper lights,29 is emerging from behind anoth¬ 
er vehicle,20 or is passing another vehicle proceed¬ 
ing in the same direction, as considered infra § 326, 
or is approaching a crossing, infra § 354, a curve 
or corner,21 a dugway,22 the summit of a hill,23 or 
other obstruction to the view which prevents a 
clear view ahead,24 or where the driver's vision is 


affected by the lights of cars approaching in the 
opposite direction,25 or where there are persons in 
proximity to the path of the vehicle and unaware of 
its approach.26 

Duty to pedestrian. The operator of a motor ve¬ 
hicle, when approaching or passing a pedestrian, 
has a duty, frequently imposed under statute or oth¬ 
er regulatory provision, to sound a signal of his ap¬ 
proach when the circumstances are such as to re¬ 
quire it, or under specified conditions.27 Such a 
duty has been held to exist where the exercise of 
ordinary prudence requires it,28 when a pedestrian 
is in danger of being struck by the automobile un¬ 
less warned of its approach,29 as when the motorist 
is passing or approaching^® or coming up behind^i 


25. N.D.—^Hausken v. Coman, 268 
N.W. 430, 66 N.D. 633. 

Pa.—Glatfelter v. Sauder, 12 Pa.Dist. 

& Co. 91, 41 Lanc.L.Ilev. 285, 

Season, for statute 

The unnecessary sounding- of horns 
or other signaling devices might ac¬ 
tually increase, rather than diminish, 
the danger of accident,—Nelson v. 
Lott, 17 P.2d 272, 81 Utah 265. 

28. ND.—^Hausken v. Coman, 268 N. 

W. 430, 66 N.D. 633. 

Purpose 

Statute was intended to protect 
pedestrians and persons in street 
who might be frightened and con¬ 
fused into danger by unnecessary 
sounding of horn otherwise than as 
reasonable warning —Hausken v. 
Coman, supra. 

27 . Ga.—City Ice Delivery Co. v. 
Turley, 160 S E. 517, 44 Ga.App. 32 
—O'Donnelly v. Stapler, 131 S.E. 
91, 34 Ga.App. 637. 

28. Miss,—Reid v. McDevitt, 140 So. 
722, 163 Miss. 226. 

Neb.—^Corpus Juris quoted in Ross v. 
Carroll. 291 N.W. 726, 730, 138 Neb. 
1 . 

42 C.J. p 917 note 92. 

29. Ky.—Buford v. Hopewell, 131 S. 
W. 502, 140 Ky. 666. 

42 C.J. p 917 note 93. 

30. Ky.—Buford v. Hopewell, supra. 

31. Neb.—Corpus Juris quoted in 
Ross V. Carroll, 291 N.W. 726, 730, 
138 Neb. 1. 

N.H.—Gosselin v. Lemay, 153 A. 716, 
85 N.H. 13. 

42 C.J. p 916 note 84 [a], [b], p 917 
note 95. 

Obstruction of view required 

Under some statutes it is only 
when approaching any curve or point 
in the road, when view is obstructed 
for a distance of one hundred fifty 
feet, that an automobile driver must 
give a sound warning.—Buck v. 
Kleinschmidt, 131 S.W.2d 714. 279 Ky. 
569. 


Under statute 

Ala.—Bradford v. Carson, 137 So. 
426, 223 Ala. 594—Watson v. In¬ 
galls, 119 So. 667. 218 Ala. 537. 

32. Under statute 

U S.—Reeve Bros. v. Guest, C.C.A.Ga., 
132 F.2d 778. 

33. Iowa.—Coming v. Maynard, 162 
NW. 664, 179 Iowa 1065. 

42 C.J. p 917 note 97. 

34. Utah.—Nelson v. Lott, 17 P.2d 
272, 81 Utah 265. 

Bust Cloud 

Ky.—E P. Barnes & Bro. v. Eastin, 
227 S.W. 578, 190 Ky. 392. 

Smoke 

Ky.—Bong v. Webster, 290 S.W. 662, 
217 Ky. 781. 

35. Ky.—Downing v. Baucom’s 

Adm'x, 287 S.W. 362, 216 Ky. 108. 

36. Ky.—^INIetts’ Adm'r v. Louisville 
Gas & Electric Co., 1 S.W.2d 985, 
222 Ky. 551. 

37. Ariz.—City of Phoenix v. Mullen, 
174 P.2d 422, 65 Anz. S3. 

Ind.—American Carloading Corpora¬ 
tion V. Gary Trust & Savings Bank, 
25 NE.2d 777, 216 Ind. 649. 

Ky.—Southeastern Telephone Co, v. 
Payne, 69 S.W.2d 358, 253 Ky. 245 
—Wilder v. Cadle, 13 S.W.2d 497, 
227 Ky. 486. 

La.—^Alexander v. Standard Coffee 
Co., 134 So. 261, 16 La.App. 286. 
Md—Parr v. Peters, 150 A. 34, 159 
Md. 106. 

Mo.—^Wright v. Osborn, 201 S.W.2d 
935, 356 Mo. 382. 

Neb.—Tows v. Bamrick, 26 N.W.2d 
499, 148 Neb. 59. 

42 C.J. p 1034 note 26. 

Must exercise reasonable care to 
warn 

La—Baquie v, Meraux, 123 So. 338, 
11 La.App. 368. 

Purpose of warning 

The warning is for purpose of giv¬ 
ing pedestrian an opportunity to pro¬ 
tect himself, and also as notice to 
pedestrian that driver intends to use 
that part of the highway upon which 
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pedestrian is walking.—^Pfisterer v. 
Key, 33 N.E.2d 330. 218 Ind. 521. 
Statute imposing duty 

Statute requiring motorist to sound 
warning on approaching curve was 
designed for protection of pedestri¬ 
ans.—Gosselin v. Lemay, 153 A. 716, 
85 N.H 13. 

Statute held not repealed 

Special statute requiring motorist 
to give timely signal on approaching 
pedestrian is not superseded by gen¬ 
eral statute requiring motorist to 
give audible warning when necessary 
to insure safe operation.—Conner v. 
Jones, 59 NE.2d 677, 116 Ind.App. 
660, rehearing denied 60 N.E.2d 354, 
115 Ind.App. 660. 

38. Vt.—^Healy v. Moore, 187 A. 679, 
108 Vt. 324, followed in 187 A. 692. 
108 Vt. 351. 

39. Ky.—Gilbert’s Adm’r v. Allen, 94 
S.W.2d 341, 264 Ky. 202. 

Vt—Corpus Juris cited in Izor v. 
Brigham. 17 A.2d 236. 239, 111 Vt. 
438. 

42 C J. p 917 note 99. 

40. Ill-—^Atkinson v. Hunter Associ¬ 
ates, 283 IlLApp. 320. 

La.—Hollins v. Crawford, App., 11 
So 2d 641—Baquie v. Meraux, 123 
So. 338, 11 La.App. 368. 

Mass.—Mulroy v. Marinakis, 171 N. 

E. 670, 271 Mass. 421. 

N.H.—George v. New England 

Dressed Meat & Wool Co, 164 A 
209, 86 N.H. 121—Gosselin v. Le¬ 
may, 153 A. 716, 85 N.H. 13. 

42 C.J. p 917 note 99 [a], p 1034 note 
26 [b], [c]. 

In country 

La.—Jacoby v. Gallaher, 120 So. 888, 

10 La.App. 42. 

On any part of liighway 
Minn.—Torek v. Potter, 207 N.W. 188, 
166 Minn. 131. 

Reasonable warning req.aired 
Miss.—Standard Coffee Co. v. Carr, 
157 So. 685, 171 Miss. 714. 

41. La—^Hollins v. Crawford, App., 

11 So.2d 641—^Alexander v. Stand- 
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a pedestrian standing or walking on the highway or 
street, or when a pedestrian is crossing the street 
or highway ahead of the vehicle,or is about to 
enter its path of travel,43 or is in such a situation 
that it should reasonably be anticipated that he 
might move into its path,44 or where his actions in¬ 
dicate that he is unaware of the nearness of the 
motor vehicle and is in danger of getting in the 
way.45 On the other hand, a motorist is not re¬ 
quired to sound a warning to a pedestrian of his 
approach unless the exigencies of the occasion de¬ 
mand it.46 He is not required to do so on passing 
or approaching a pedestrian who is in a place of 
apparent safety and who gives no indication of an 
intent to leave it,47 as a pedestrian who is on a 
sidewalk or footpath48 and is not approaching the 
part of the road or street traveled by the motorist49 
or has not given any indication of an intention to 
leave the sidewalk,50 or who, it has been held, is 
on the shoulder of the highway in a place of safe¬ 
ty,51 or is standing beside a car at the side of the 
street,52 and a motorist is not required to sound his 
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horn to keep pedestrians from walking into the side 
of the vehicle.53 

Knowledge of -approach of vehicle. It has been 
held that the fact that the person to be warned has 
seen or has knowledge that the motor vehicle is ap¬ 
proaching does not absolve the driver of a statutory 
duty to give warning of his approach ;54 but other 
authority has held that in such case a signal may 
be unnecessary55 unless there is some element of 
danger of which such person is unaware, such as 
the fact that the car is traveling at a rapid rate of 
speed55 or has left the paved part of the highway,57 
or that the driver intends to change his direction, as 
discussed infra §§ 303, 367, or unless there is a rea¬ 
sonable possibility that a pedestrian who saw the 
car some distance away has not continued to ob¬ 
serve its approach.58 Under either view, however, 
the injured person's knowledge that the vehicle was 
approaching is material on the issue of proximate 
cause.59 Hence, where the person injured had ac¬ 
tual knowledge of the approach of the car50 or, in 
the exercise of reasonable care, should have seen it 
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ard Coffee Co., 134 So. 261, 16 La. 
App. 286—Baauie v. Meraux, 123 

So. 338, 11 La.App. 368—Jacoby v. 
Gallaher, 120 So. 888, 10 La.App. 

42. 

Miss.—Standard Coffee Co. v. Carr, 
157 So. 685, 171 Miss. 714—Reid v. 
McDevitt, 140 So. 722, 163 Miss. 
226. 

N.H.—^Dane v. MacGregor, 52 A.2d 
290. 

42 C.J. P 918 note 1. 

Wamingr required 

Motorist must sound horn until pe¬ 
destrian becomes aware of his ap¬ 
proach—Avery v. Collins, 157 So. 695, 
171 Miss. 636, motion overruled 158 
So. 652, 171 Miss. 636. 

42. Ky.—Hart Dry Cleaning Co. v. 
Grizzel, 290 S.W. 1057, 218 Ky. Ill 
—United Casket Co. v. Reeves, 267 
S.W. 1108, 206 Ky. 581. 

Mass-—^Donovan v. Mutrie, 164 N.E. 
377, 265 Mass. 472. 

Mo.—Pitcher v. Schoch, 139 S.W.2d 
463, 345 Mo. 1184—Cox v. Reynolds, 
App., 18 S.W.2d 575. 

42 C.J. p 916 note 79 [a]. 

43. Mo.—^Wright v. Osborn, 201 S. 
W.2d 935. 356 Mo. 382. 

42 C-J. p 918 note 2. 

44. Mo.—Young v. Bacon, App., 183 
S.W. 1079. 

42 C.J. p 918 note 3. 

Child near highway 
La—Stamps v. Henderson, App., 25 
So.2d 306—^Doyle v. Nelson, App., 
11 So.2d 645. 

45. Del.—Hill V. Day, 199 A. 920, 9 
W.W-Harr. 400. 

Mo. — ^Wright v. Osborn, 201 S.W.2d 


935, 356 Mo. 382—^Pitcher v. Schoch, 
139 S.W.2d 463. 345 Mo. 1184. 

Cliild oblivious to approach of motor 
vehicle 

La.—Doyle v. Nelson, App., 11 So.2d 
645. 

46. Del.—Hill v. Day, 199 A. 920, 9 
W.W.Harr. 400. 

Only when necessary 
Ky.—^Malcolm v. Nunn, 10 S.W.2d 
817, 226 Ky. 275. 

Under statutes or ordinances which 
forbid sounding horns except as a 
reasonable warning, the duty of a 
motorist to sound his horn depends 
on whether there exists reasonable 
ground for a warning.—Guillory v. 
United Gas Public Service Co., La. 
App., 148 So. 274. 

47. La.—tlebert v. Meibaum, App., 
19 So.2d 629, affirmed 24 So.2d 297, 
209 La.App, 156—Guillory v. Unit¬ 
ed Gas Public Service Co., App., 
148 So. 274. 

48. Ill.—Atkinson v. Hunter Associ¬ 
ates, 283 Ill.App. 320. 

La,—Finlay v. Standard Accident 
Ins. Co., App., 19 So.2d 30‘2. 

49. Minn.—^Westlund v. Iverson, 191 
N.W. 253, 154 Minn. 52. 

50. Mature pedestrian. 

Ky.—Schulze Baking Co. v. Daniel’s 
Adm'r, 112 S.W.2d 1011, 271 Ky. 
717. 

51. La.—Finlay v. Standard Acci¬ 
dent Ins. Co., App,, 19 So.2d 302. 

52. Tenn —May v. Skeen, 10 Tenn. 
App. 482. 

53. Ariz.—City of Phoenix v. Mullen, 
174 P.2d 422, 65 Ariz. 83. 

54. NH.—George v. New England 
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Dressed Meat & Wool Co., 164 A. 
209, 86 N.H. 121. 

42 C.J. p 1034 note 26 [e]. 

55. Iowa.—^Wilkinson v. Queal Lum¬ 
ber Co., 212 N.W. 682, 203 Iowa 
476. 

Ky.—Southeastern Telephone Co. v. 
Payne, 69 S.W.2d 358, 253 Ky. 245 
—Trevillian v. Boswell, 43 S W.2d 
715, 241 Ky. 237—Lieberman v. Mc¬ 
Laughlin, 26 S.W.2d 753, 233 Ky. 
763—Wells V. King, 292 S.W. 777, 
219 Ky. 201. 

Mont.—Burns v. Eminger, 276 P. 437, 
84 Mont. 397. 

42 C.J. p 918 note 4. 

Pedestrian attempting to stop vehicle 
La.—Dean v. Allied Underwriters, 
App., 11 So,2d 93. 

Negligence cannot be predicated on 
the failure to give a signal or warny 
Ing where the person to be warned 
has knowledge of the vehicle.—Steen 
V. Hunt, 11 N.W.2d 690, 234 Iowa 38. 

56. Ga.—O’Donnelly v. Stapler, 131 
S.E. 91. 34 Ga.App. 637. 

57. Cal.—^Woodhead v. Wilkinson, 
185 P. 851, 181 Cal. '699, 10 A.L.R. 
291. 

42 C.J. p 918 note 7. 

58. Minn.—OfCerman v. Yellow Cab 
Co., 175 N.W. 537, 144 Minn. 478. 

42 C.J. p 918 note 9. 

Last clear chance doctrine see infra 
§ 493. 

159. N.H.—George v. New England 
Dressed Meat & Wool Co., 164 A, 
209, 86 N.H. 121. 

60. Mont.—Herzig v. Sandberg, 172 
P. 132, 54 Mont. 538. 

42 C.J. p 919 notes 13, 15. 
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approaching in time to avoid danger®^ the opera¬ 
tor’s failure to sound the statutory signal is not the 
proximate cause of the injury. 

Excuses for failure to sound signal. It has been 
held that failure to sound a signal or warning in a 
situation where it is required by governmental reg¬ 
ulation is not excused by the fact that the car, in 
its progress, made considerable noise,®2 or that the 
person to be warned actually saw the car some dis¬ 
tance away,®® or by the belief of the operator that 
a pedestrian crossing the street in front of him 
would pass safely,®^ or by the fact that he was oth¬ 
erwise proceeding in the exercise of ordinary care 
for the safety of others.®® 

Failure to see the person injured in time to sound 
a warning signal has been held not to relieve the 
driver of the consequences of negligence in failing 
to give a signal as required by statute.®® However, 
it has also been held that the failure to sound a 
signal is not negligence where the operator did not 
see the person injured®*^ or did not see him until 
immediately before he was struck®^ or could not 
have seen him in time to give a signal,®® as where 
under circumstances such that he had no reason to 
anticipate it the person injured appears in the path 
of the vehicle so suddenly that a timely warning 
cannot be sounded.'^® It is to be noted, however, as 
considered supra § 284, that the failure to see an¬ 
other traveler whom operator should have seen may 
of itself be negligence. 


c. Effect of Failure to Give, or Giving, Signal 

The failure to give or sound a signal or warning of the 
approach of a motor vehicle when the circumstances or 
statutory provisions require it has been considered negli¬ 
gence per se, arrd if it is the proximate cause of an in¬ 
jury will Impose liability, or preclude recovery, therefor- 
The giving or sounding of a signal or warning does not 
excuse the motorist from exercising caution In other re¬ 
spects. 

The failure to give or sound a signal or warn¬ 
ing of the approach of a motor vehicle when the 
circumstances or statutory provisions require it has 
been considered negligence per se,*^^ actionable neg¬ 
ligence,'^® or negligence.'^® However, the failure to 
sound such a signal is not necessarily, in and of 
itself, negligence,since the duty to do so gener¬ 
ally is dependent on the circumstances of the case, 
as considered supra subdivision b of this section- 
Hence, although the failure to sound a signal or 
warning is a circumstance to be considered with 
the other circumstances of the case in determining 
whether the driver was negligent,*^® and it has been 
held proper to find negligence because of a motor¬ 
ist’s failure to comply with a statutory requirement 
to give a timely signal,*^® the failure to sound a sig¬ 
nal has been held not to be negligence in the ab¬ 
sence of circumstances where the exercise of rea¬ 
sonable caution require it.'^'^ Even though the fail¬ 
ure to sound the signal may have been negligence in 
the particular case it does not fix liability for an in¬ 
jury unless such failure was the proximate cause of 
the injury,*^® nor does it preclude recovery for dam¬ 
ages resulting from a collision where such failure 
was not a contributing cause thereof.*^® 


61. Cal.—Zechiel v. Los Angeles 
Gas, etc, Corp., 192 P. 720, 183 Cal. 
777. 

42 C.J. p 919 note 16. 

62. Cal.—Hunt v. Los Angeles Ry. 
Corporation, 294 P. 745, 110 Cal. 
App. 45G. 

42 C.J. p 919 note 10. 

63. Minn —Quinn v. Heidman, 196 
N.W. 774, 157 Minn. 129. 

42 C.J. p 919 note 11. 

64. Iowa.—^Wine v. Jones, 162 N.W. 
196, 168 N.W. 318. 183 Iowa 1166. 

65. Ky.—Best’s Adm’r v. Adams, 28 
S.W.2d 484, 234 Ky. 702. 

66. N.H.—Dane v. MacGregor, 62 A. 
2d 290. 

42 C.J. p 919 note 16. 

67. Wis.—Blazic v. Franzwa, 191 N. 
W. 572, 179 Wis. 260. 

68. Wis.—Blazic v. Franzwa, supra. 

69. Md.—Sullivan v. Smith, 91 A. 
456, 123 Md. 646. 

42 C J. p 919 note 19. 

70. Ind.—Detwiler v. Culver Mili¬ 
tary Academy, 168 N.B. 246, 91 
Ind.App. 355. 


Iowa.—Crutchley v. Bruce, 240 N.W. 
238, 214 Iowa 731. 

71. IT.S.—^Reeve Bros. v. Guest, C.C. 
A.Ga., 132 F.2d 778. 

Ga.—Whatley v. Henry, 16 S.E.2d 
214, 65 GaApp. 668. 

Minn.—Yorek v. Potter,'207 N.W. 188, 
166 Minn. 131. 

42 C.J. p 917 note 90, p 919 note 23. 

72. Ala.—Watson v. Ingalls, 119 So. 
667, 218 Ala. 537. 

73. Mo.—Cox V. Reynolds, App., 18 
S.W.2d 575. 

Utah—^Wilcox V. Wunderlich, 272 P. 
207, 73 Utah 1. 

74. Tenn.—May v. Skeen, 10 Tenn. 
App. 4S2. 

42 C J. p 919 note 26. 

75. N.J.—Graff v. Louis Stern Sons, 
Inc., 135 A. 335, 103 N.J.Law 13. 

70. Mass.—Mulroy v. Marinakis, 171 
N.E. 670, 271 Mass. 421. 

77. Pa.—Maguire v. Brogin, 171 A 
578, 314 Pa. 306. 

Utah.—^Nelson v. Lott. 17 P.2d 272, 81 
Utah 265. 

7B- La.—Stanley v. Ritchie Grocer 
Co., App., 167 So. 124. 
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Mont.—Burns v. Eminger, 276 P. 437, 
84 Mont. 397. 

42 C.J. p 919 note 28. 

Ability to see vehicle 

Where absence of signals does not 
prevent a driver from seeing a vehi¬ 
cle in time to avoid it, such absence 
cannot be the proximate cause of 
the collision.—^Wright v. National 
Mut. Casualty Co. ol Tulsa, 129 P.2d 
271, 155 Kan. 728. 

Held proximate cause 
La—Stamps v. Henderson, App., 23 
So.2d 305—^Hollins v. Crawford, 
App., 11 So. 2d 641—^Alexander v. 
Standard Coffee Co., 134 So. 261, 
16 La App. 286. 

Intervening’ cause not shown 

Circumstance of boy running in 
front of motor vehicle was held not 
to eliminate failure to give warning 
as proximate cause of boy’s death.— 
Wilcox V. Wunderlich, 272 P. 207, 73 
Utah 1. 

79. La.—Stanley v. Ritchie Grocer 
Co., App.. 167 So. 124. 

42 aJ. P 920 note 29. 

Will not bar recovery 

Negligence resulting from failure 
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Effect of giving signal, A motorist does not ful¬ 
fill his entire duty to others when he gives a signal 
of his approach,80 but is bound to anticipate that 
such others may not hear81 or heed82 his signal, 
and must exercise caution in other respects in or¬ 
der to avoid inflicting injury.83 Under some cir¬ 
cumstances the sounding of a horn may be evidence 
of negligence,84 but merely sounding a warning 
signal when there is no apparent necessity for it 
does not constitute negligence.85 

§ 289. Noise, Smoke, and Dust 

Noise, smoke, or dust created In the usual operation 
of a motor vehicle does not constitute negligence as a 
matter of law. 

The operation of a motor vehicle in a proper and 
usual manner is not negligence because of the nois¬ 
es which are incidental thereto88 and even opera¬ 
tion in such manner as to make a loud noise is not 
negligence as a matter of law.87 The violation of 


a statute or ordinance prohibiting the making of 
unnecessary noise in the operation of motor vehicles 
at specified locations does not impose liability on a 
motorist for injuries not caused thereby.88 jt is not 
negligence as matter of law, to operate a motor ve¬ 
hicle so as to create smoke89 and dust.^^0 

§ 290. Speed and Control 

a. In general 

b. Governmental regulations 
a. In General 

Irrespective of any governmental regulations, it is the 
duty of the operator of a motor vehicle to keep it under 
reasonable control so that he may avoid collisions with, 
and injury to, other users of the highway who are them¬ 
selves exercising reasonable care. Performance of this 
duty requires that the speed of the vehicle shall at alt 
times be reasonable, and breach of the duty may con¬ 
stitute negligence. 

It is the duty of the operator of a motor vehicle 
to keep it under reasonable control,91 so that he 


to comply with statute relating: to 
sigrnalling on approaching- dugway 
will not bar recovery unless it is the 
sole cause of injuries, although as a 
contributing cause it would operate 
to reduce recovery.—Reeve Bros. v. 
Guest, CC.A.Ga. 132 F.2d 778. 

80. Cal.-—Raymond v. Hill, 143 P. 
743. 168 Cal. 473. 

42 C.X p 920 note 30. 

81. N.Y.—Simpson v. Whitman, 132 
N.Y.S. 801. 147 App.Div. 642. 

82. U.S —Diamond v. Cowles, Pa., 
174 P. 571. 98 C C.A 417. 

83. Conn.—Irwin v. Judge, 71 A, 672, 
81 Conn. 492. 

42 C-J. p 920 note 33. 

84. Me.—Clifford v. Hines, 120 A. 
179, 122 Me. 389. 

85. Me.—Gravel v. Le Blanc, 162 A. 
789, 131 Me. 325. 

86. Iowa.—House v. Cramer, 112 N. 
W. 3, 134 Iowa 374, 10 L.R.A.,N.S., 
655, 13 Ann.Cas. 461. 

42 C.J. p 920 note 35. 

ICoise of operation as negligence 
where it frightens animals in vic¬ 
inity see infra § 413. 

87. Cal —^Henderson v. Northam, 
168 P. 1044, 176 Cal. 493. 

88. JSTY.—Keane v. Pelshin, 16 N.Y. 
S.2d 448, 258 App.Div. 269. 

Regulations as to noise, smoke, and 
odors see supra § 34. 

Construction 

The ordinance prohibiting a person 
from making any unnecessary noise 
or driving at a speed faster than a 
walk on a "hospital street" is in¬ 
tended to regulate noise rather than 
speed, and is not intended to provide 
additional safeguards for those upon 
the street ad.iacent to the hospital.— 
Keane v. Fel&hin, supra. 


89. Ky.—Teague v. Princeton Ice, 
etc., Co., 265 S.W. 611, 205 Ky. 231, 
233. 

42 C.J. p 920 note 38. 

90. Cal.—^Henderson v. Northam, 168 
P. 1044, 176 Cal. 493. 

Negligence of employer 

In action by operator of road 
sweeper for injuries sustained when 
sweeper, which was enveloped in 
cloud of dust, was struck in rear by 
delivery truck, any negligence of op¬ 
erator’s employer in using such road 
equipment would not excuse truck 
driver's negligence.—^Pryor v. Safe¬ 
way Stores, 83 P.2d 241, 196 Wash. 
382, opinion adhered to on rehearing 
85 P.2d 1045, 196 Wash. 382. 

91. U.S.—Brinegar v. Green, C C.A. 
Iowa, 117 P.2d 316—^Kemp v, Cres- 
ton Transfer Co., D.C.Iowa, 70 F. 
Supp. 521. 

Ark—Kirby v. Swift & Co., 134 S. 
W.2d 865, 199 Ark. 442—Coca Cola 
Bottling Co. of Blytheville v. 
Doud, 76 SW.2d 87, 189 Ark. 986. 
Cal.—Butcher v. Thornhill, 58 P.2d 
179, 14 Cal.App.2d 149. 

Del. — Hill V. Day, 199 A. 920, 9 W.W. 
Harr. 400. 

Ga.—Corpus Juris cited iu Elrod v. 
Anchor Duck Mills, 179 S.E. 188, 
189, 50 Ga.App. 531—C.ty Ice De¬ 
livery Co. V. Turley, 160 S.E. 517, 
44 Ga.App. 32. 

Ind.—Corpus Juris quoted lu Lewin 
V. Moll, 186 N.E 905, 907, 98 Ind. 
App. 1. 

Iowa.—McMahon v Rauch, 298 N.W. 
908, 230 Iowa 674 

Ky.—Schechter v. Hann, 205 S.W.2d 
690, 305 Ky. 794—McCray v. Earls, 
101 SW.2d 192, 267 Ky. 89—South¬ 
eastern Telephone Co. v. Payne, 69 
S.W.2d 358, 253 Ky. 245—Wilder v. 
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Cadle, 13 SW.2d 497, 227 Ky. 486 
—^Fenton Dry Cleaning & Dyeing 
Co. V. Hamilton, 11 S.W.2d 409, 226 
Ky. 580. 

La.—Broussard v. Hotard, App., 4 
So.2d 663—McDanell v. Hargrove, 

I App., 197 So. 292—Shirley v. Cald¬ 
well Bros. & Hart, App., 183 So. 
581—McMorris, for Use of McMor- 
ris, V. Graham, App., 176 So. 630 
—Cimo V. Karstendiek, App., 173 
So. 548—Theriot v. Tassin, App., 
146 So. 729—Le Blanc v. Checker 
Cab Co., 8 La.App. 472. 

Me.—Esponette v. Wiseman, 155 A. 
650, 130 Me. 297. 

Md.—^Dashiell v. Moore, 11 A.2d 640, 
177 Md. 657—Baltimore Transit 
Co. V. Alexander, 192 A. 349, 172 
Md. 454—Harry T. Campbell &' 
Sons V. United Rys, & Electric Co. 
of Baltimore, 154 A. 552, 160 Md. 
647. 

Mich.—Clark v. Jackson, 282 N.W. 
175, 286 Mich. 355—'Corpus Juris 
quoted In Bowmaster v. William 
H. De Free Co., 233 N.W. 395, 397, 
252 Mich. 505—Wilkins v. Brad¬ 
ford. 225 N.W. 609. 247 Mich. 157. 

Miss.—Graves v. Johnson, 176 So. 
256, 179 Miss. 465, followed in 
Graves v. Hamilton, 177 So. 360— 
Rhodes v. Fullilove, 134 So. 840, 
161 Miss. 41—Terry v. Smylie, 133 
So. 662, 161 Miss. 31—Snyder v. 
Campbell, 110 So. 678, 145 Miss. 
287, 49 A.L.R. 1402. 

Mont.—Corpus Juris cited In Pulton 
V. Chouteau County Farmers' Co., 
37 P.2d 1025, 1030, 98 Mont. 48. 

N.C.—Harper v. Harper, 34 S.E.2d 
185, 225 N.C. 260—Mills v. Moore, 
12 S.E.2d 661, 219 N.C. 25. 

Pa.—Reidinger v. Lewis Jones, Inc., 
45 A.2d 3, 353 Pa. 298—Kindt v. 
Reading Co., 43 A.2d 145, 352 Pa. 
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may avoid collisions with,S2 and injury to,other 
users of the highway who are themselves exercis¬ 
ing reasonable care,^^ if he may avoid such colli¬ 


sion or injury by the exercise of ordinary care on 
his part.®® Performance of this duty requires that 
the speed of the vehicle shall at all times be rea- 


419, 162 A.Ij.R. 1—Mahoney v. 

City of Pittsburgh, 181 A 590, 
320 Pa. 44—MoQuin v. Mervine, 
146 A. 443, 297 Pa. 79—Pabel v. 
Hazlett, 43 A.2d 373, 157 Pa.Super. 
416—Haney v Robish, 33 A.2d 
268, 153 Pa.Super 191—^Knoble v. 
Ritter, 20 A.2d 848, 145 Pa.Super. 
149—Goldenberg- v. Philadelphia 
Rural Transit Co, 170 A. 360, 112 
Pa.Super. 163—Gallagher v. Rob¬ 
inson, Com.Pl, 2 Fay.L.J. 233— 

Cuntan v. Shirks Motor Exp. 
Corp, Com.Pl., 28 West.Co.L.J. 
125—Favino v. Myers, Com.Pl., 61 
York Leg Rec. 141. 

Tenn.—^Woodfin v. Insel, 13 Tenn. 
App. 493—National Cash Register 
Co. V. Leach, 3 Tenn.App. 411. 

Va.—Stallard v. Atlantic Greyhound 
Lines, 192 S.E. 800, 169 Va. 223. 
W.Va.—^Divita v. Atlantic Trucking 
Co , 40 S E 2d 324—Corpus Juris 
cited in Mercer Funeral Home v. 
Addison Bros. & Smith, 163 S B. 
439. 440. Ill W.Va. 616. 

42 C.J P 920 note 41. 

Speed and control: 

At street or highway Intersection 
see infra §§ 357-359. 

Turning into intersecting street 
or highway see infra § 367. 
Vehicles passing in opposite direc¬ 
tions see infra 5 308. 

Vehicles traveling in same direc¬ 
tion see infra § 321-328. 
Attention and guidance 

Driver cannot assume that auto¬ 
mobile will keep to road and not 
veer off without his attention and 
guidance.—Kaley v. Huntley, 63 S. 
W2d 21, 333 Mo. 771. 

92. Ariz.—Casey v. Marshall, 169 
P.2d 84, 64 Ariz. 260. 

Cal.—Burton v. Los Artgeles Ry. 
Corp., 180 P.2d 367, 79 Cal.App.2d 
605—^Washam v. Peerless Auto¬ 
matic Staple Mach. Co., 113 P.2d 
724, 45 Cal.App 2d 174—Wright v. 
Ponitz, 112 P.2d 25, 44 Cal.App 2d 
215—Welch V. Sink, 74 P.2d 832, 
24 CalApp.2d 231—Marshall v. 
Klatt, 64 P.2d 1105, 19 Cal.App.2d 
110—Linde v. Emmick, 61 P.2d 
338, 16 Cal.App 2d 676—Hine v. 
Leppard, 42 P.2d 389, 5 Cal.App.2d 
154, rehearing denied 43 P.2d 595, 
5 Cal.App. 2d 154—Crooks v. Doeg, 
40 P.2d 590, 4 Cal.App.2d 21— 

Cuadrado v. Tarver, 15 P.2d 898, 
127 Cal App. 434—Brower v. Arn- 
stein, 14 P.2d 863, 126 Cal.App. 
291—Corvello v. Baums teiger, 1 
P.2d 484, 115 CaLApp. 194—Boc- 
calero v. Wadlelgh, 298 P. 526, 113 
Cal.App. 376—Strasburger v. Pres¬ 
cott, 295 P. 357, 111 CaLApp. 104 
—Hunt V. Los Angeles Ry. Cor¬ 
poration, 294 P. 745, 110 CaLApp. 


456—Potter v. Driver, 275 P. 526, 
97 CaLApp. 311. 

Ill.—Moran v. Gatz, 62 N.E 2d 443. 
390 Ill. 478—^Harrison v- Bingheim, 
182 N.E 750. 350 Ill. 269. 

Ind.—American Carloading Corpora¬ 
tion V. Gary Trust & Savings 
Bank, 25 NE.2d 777, 216 Ind. 649 
—Corpus Juris cLuoted in Lewin v. 
Moll, 186 N.E. 905, 907, 98 Ind. 
App. 1. 

Ky —Southeastern Telephone Co. v. 

Payne. 69 S.W.2d 358, 253 Ky. 245. 
La.—Thornhill v. Yellow Cab Co. of 
Monroe, 6 La.App. 787—Green v. 
Moore, 4 La.App. 495. 

Md.—Baltimore Transit Co. v. Alex¬ 
ander. 192 A. 349, 172 Md. 454. 
Mich.—Garrison v. City of Detroit, 
258 N.W. 259. 270 Mich. 227— 

Corpus Juris q.uoted in Bowmaster 
v. William H. De Free Co., 233 N. 
W. 395, 397, 252 Mich. 505. 

Mo—Dodson v. Gate City Oil Co., 88 
S.W.2d 866, 338 Mo. 183—Cox v. 
Reynolds, App., 18 S.W.2d 575. 
Neb.—Whitney v. Penrod. 32 N.W.2d 
131, 149 Neb. 636—Spomer v. Al¬ 
lied Electric & Fixture Co., 232 N, 
W. 767, 120 Neb. 399. 

NC—Henson v. Wilson, 35 S.E.2d 
245, 225 N.C. 417—Hobbs v. Queen 
City Coach Co., 34 S.E.2d 211, 225 
N.C. 323—Tarrant v. Pepsi Cola 
Bottling Co.. 20 S.E.2d 565, 221 N. 
C. 390—Reeves v. Staley, 18 S.E. 
2d 239, 220 N.C. 573—Murray v. 
Atlantic Coast Line R. Co., 11 S.E. 
2d 326, 218 N.C. 392. 

ND—Bagan v, Bitterman, 259 N.W. 
266, 65 N.D. 423. 

Pa.—Filer v. Filer, 152 A. 567, 301 
Pa. 461—Fahel v. Hazlett, 43 A.2d 
373, 157 Pa Super. 416—Small v. 
Morgan, 195 A. 153, 129 Pa.Super. 
41. 

W.Va.—Stone v. Rudolph, 32 S.E.2d 
742, 127 W.Va. 335. 

42 C.J. p 921 note 42. 

Elements of control 

The ability to increase or decrease 
speed and to change the course of 
an automobile to avoid collision may 
properly be involved in the question 
of control of automobile by driver. 
U.S—Brinegar v. Green, C.C.A.Iowa, 
117 F2d 316. 

Iowa.—Duncan v. Rhomherg, 236 N. 

W. 638, 212 Iowa 389. 

Vehicles without lighted talUights 
Motor stage driver was required 
to keep his machine under control, 
so as to avoid collision with other 
vehicles, driven with ordinary care 
and caution, even though without 
lighted taillights.—^Butcher v. 

Thornhill. 58 P.2d 179, 14 CaLApp. 
2d 149. 

93. Ark.—Livingston ▼. Baker, 155 
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S.W.2d 340, 202 Ark. 1097—Loda v. 
Raines, 100 S.W.2d 973, 193 Ark- 
513—Lockhart v. Ross, 87 S.W.2d 
73, 191 Ark. 743. 

Cal.—Vitali v. Strag Straight, 68 P- 
2d 746, 21 CaLApp.2d 253—Parker 
V. Auschwitz, 47 P.2d 341, 7 Cal. 
App.2d 693, followed in Bernliard. 
V. Auschwitz, 47 P.2d 343, 7 CaL 
App.2d 755. 

Ind.—Corpus Juris quoted in Lewin 
V. Moll, 186 N.E. 905, 907, 98 Ind. 
App. 1. 

Ky.—Metts' Adm'r v. Louisville Ga? 
& Electric Co.. 1 S W 2d 985, 222 
Ky. 551. 

La.—Peperone v. Lee, App., 160 So. 
467—Jacoby v Gallaher, 120 So. 
888, 10 La App. 42. 

Md.—Parr v. Peters, 150 A. 34, 159 
Md. 106. 

Mich—Corpus Juris quoted in Bow- 
master V. William H. De Free Co., 
233 N.W. 395, 3 97, 252 Mich. 505 
Miss.—Hadad v. Lockeby. 169 So. 
691, 176 Miss. 6 60—Rhodes v. 

Fullilove, 134 So. 840, 161 Miss. 
41—Frazier v. Hull, 127 So. 775, 
157 Miss. 303. 

NC—Sparks v. Willis, 44 S.E.2d 
343, 228 N.C. 25. 

Pa—Lane v. Samuels, 39 A.2d 626, 
350 Pa 446—Moore v. Meyer & 
Power Co., 31 A.2d 721, 347 Pa. 
152—Papkin v. Helfand «fe Katz, 
31 A.2d 112, 346 Pa, 485—Christ 
V. Hill Metal & Roofing Co, 171 A. 
607, 314 Pa. 375—Fabel v. Hazlett, 
43 A.2d 373, 157 Pa.Super. 416— 
Haney v. Robish, 33 A.2d 268, 153 
Pa.Super. 191—Gettemy v. Gren- 
nan Bakeries, 21 A-2d 465, 145 
Pa.Super. 405—Matzasoszki v. 
Jacobson, 186 A. 227, 122 Pa.Super. 
180—Morris v. Kauffman, 182 A. 
758, 120 Pa.Super. 515—Turner v. 
Philadelphia Rapid Transit Co., 
176 A. 382, 111 Pa.Super. 439— 
Glover v. Stoeltzlen, Com.PL, 26 
Erie Co. 178—Maciulewicz v. May, 
Com.Pl., 24 Erie Co. 346. 

Vt.—Nicholson v. Twin State Fruit 
Corporation, 29 A.2d 819, 113 Vt. 
59—Williamson v. Clark, 153 A. 
448, 103 Vt. 288. 

42 C.J. p 921 note 43. 

94. Ind —^Corpus Juris quoted in 
Lewin v. Moll, 186 N.E. 905, 907, 
98 Ind.App. 1. 

Mich.—Corpus Juris quoted in Bow- 
master V. William H. De Free Co., 
233 N.W. 395. 397, 252 Mich. 505. 
42 C.J. p 921 note 44. 

95. CaL—Corvello v. Baumsteiger, 
1 P.2d 484, 115 CaLApp. 194. 

Duty to use ordinary care generally 
see supra § 247. 

No absolute duty 

A motorist raust exercise ordinary 
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sonable,®® even though it has the right of way;^^ 
and the speed is excessive whenever it places the 
car beyond the control of the driver.^8 Driving at 
an unreasonable speed, however, does not make the 
driver a trespasser upon the highway.9^ A motor 
vehicle is no less out of control when it is going on 
a straight line at a rapid rate of speed than when 
swerving.! 

A person may not violate the laws of the road 
and operate a car at such excessive speed as to pre¬ 
vent reasonable control in an emergency and then 
be permitted to say that after the emergency arose 
he did all he reasonably could with the means at 
his command to avoid injury,^ although the fact 


that the driver immediately before the accident oc¬ 
curred did everything that an ordinarily prudent 
man so driving would have done under the circum¬ 
stances may foreclose the inference of excessive 
speed.3 

The duty of control exists irrespective of any 
governmental regulations,^ although, as discussed 
infra subdivision b of this section, regulations with 
respect to speed are practically universal. 

Speed is to be considered on ,the question of neg¬ 
ligence.® Whether a motor vehicle is being negli¬ 
gently operated at an excessive speed depends on 
the prevailing facts and circumstances.® It is neg- 


care with respect to his speed and 
control, but does not have the abso¬ 
lute duty not to injure or endanger 
any person or his property. 

Ill.—Herndobler v. Goodwin, 34 N.E. 

2d 8, 310 Ill.App. 267. 

Wis.—Lembke v. Farmers Mut. 
Automobile Ins. Co., 11 N',W.2d 
169, 243 Wis. 531, rehearing de¬ 
nied 12 N.W.2d 18, 243 Wis. 531. 

96. Ark.—^Kirby v. Swift & Co., 134 
S.W,2d 865, 199 Ark. 442. 

Cal.—Sherman v. Frank, 146 P.2d 
704, 63 CaLApp.2d 278 —^Armas v. 
City of Oakland, 28 P.2d 422, 135 
CalApp. 411. 

Ind.—Corpus Juris quoted la, Lewin 
V. Moll, 166 N.E. 905, 907, 98 Ind. 
App. 1. 

Iowa—Coon v. Rieke, 6 N’.W.2d 309, 
232 Iowa 859. 

Ky.—Schechter v. Hann, 205 S.W.2d 
690, 305 Ky. 794—McCray v. Earls, 
101 S.W.2d 193, 267 Ky. 89—South¬ 
eastern Telephone Co. v. Payne, 

69 S.W.2d 358, 253 Ky. 245—Wild¬ 
er v. Cadle, 13 S,W.2d 497, 227 Ky. 
486. 

La.—Bendish v. Roberts, App., 24 So. 
2d 688—Allen v. Metropolitan 

Casualty Ins. Co. of New York, 
App , 190 So. 163—Pettaway v. K. 
C. S. Drug Co., App., 166 So. 902. 
Mich.—Humphries v. Complete Auto 
Transit. 9 N.W.2d 55, 56, 305 Mich. 
188—Bade v. Nies, 214 N.W. 170, 
239 Mich. 37. 

Miss.—Terry v. Smylie, 133 So. 662, 
161 Miss. 31. 

Mo.—Hillis v. Home Owners* Loan 
Corporation, 154 S.W.2d 761, 348 
Mo. 601 — Cox V. Reynolds, App., 
18 S.W.2d 575. 

N.C.—^Kolman v. Silbert, 12 S.E.2d 
915, 219 N.C. 134. 

Or.—Greenslitt v. Three Bros. Bak¬ 
ing Co., 133 P.2d 597, 170 Or. 345. 
Pa.—Burns v. Berwick Transp. Co., 
Com.PL, 26 Brie Co. 241—Woltz v. 
Stuntz, Com.Pl., 25 Erie Co. 359. 
Tex.—^Mahone v. Bowman, Civ App., 

70 S.W.2d 323, error dismissed— 
Globe Laundry v. McLean, Civ. 
App.. 19 S.W.2d 94. 


Vt.—Standard Oil Co. of New York 
V. Flint, 183 A. 336, 108 Vt. 157— 
Williamson v. Clark, 153 A. 448, 
103 Vt. 288 . 

Wash.—Coerver v. Haab, 161 P.2d 
194, 23 Wash 2d 481, 161 A.L.R. 
909—Thors tenson v. Degler, 129 
P.2d 996, 15 Wash.2d 211—Cope¬ 
land V. North Coast Transp. Co., 
13 P2d 65, 169 Wash. 84. 

W.Va.—Vance v. Logan Williamson 
Bus Co.. 46 S.E.2d 783. 

42 C.J. p 921 note 45. 

Speed at place of alleged negligence 
In action for negligence in opera¬ 
tion of automobile proper basis for 
establishment of primary negligence 
is speed and manner in which auto¬ 
mobile was being operated at place 
of alleged negligence, not at some 
other point on road.—^Reall v. Dei- 
riggi, 34 S E.2d 253, 127 W.Va. 662 
—Stone V. Rudolph, 32 S.E.2d 742, 
127 W.Va, 335. 

Advisory speed 

A truck driver who, on entering 
road under repair, was handed card 
stating that, if he drove carefully, 
not over twenty miles per hour, 
stopping when necessary, his ma¬ 
chine would not be splashed with 
oil a,nd no danger would result from 
loose gravel or meeting or passing 
other automobiles or working equip¬ 
ment, and that he was being allowed 
to pass at his own risk through 
oiling work, was not thereby limited 
to speed of twenty miles per hour, 
but was required to use care ordi¬ 
nary man would use after being 
warned that road was being re¬ 
paired.—Koppang V. Sevier, 75 P.2d 
790, 106 Mont. 79. 

97. La.—^Woodruff v. Stewart, App,, 
6 So.2d 796 — ^Wittenberg v. Mas¬ 
sey, 131 So. 708, 14 La.App. 488. 

N.Y.—Wallace v. D'Aprile, 222 N.Y. 

S. 740, 221 App.Div. 402. 

98. Me.—Esponette v. Wiseman, 
155 A. 650. 130 Me. 297. 

Pa.—Knox v. Simmerman, 151 A. 
678, 301 Pa. 1—Jones v. Rogers, 
165 A. 509, 108 Pa Super. 517. 
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Tenn.—Phillips-ButtorfC Mfg. Co. v. 
McAlexander, 15 Tenn.App. 618— 
National Cash Register Co. v. 
Leach, 3 Tenn.App. 411. 

42 C.J. p 921 note 45 [b]. 

99. Mass.—Gray v. Kinnear, 194 N. 
E. 817, 290 Mass. 31. 

1. TJ.S.—^Kemp v. Creston Transfer 
Co., D.C.Iowa, 70 F Supp. 521. 

Iowa.—Mescher v. Brogan, 272 N.W. 
645, 223 Iowa 573. 

2. Ky.—^Knapp v. Gibbs, 277 S.W. 
259, 211 Ky. 278. 

8. Ala.—^Alabama Produce Co. v. 
Smith, 141 So. 674, 224 Ala. 688. 

4. Ind.—Corpus Juris quoted lu 
Lewin v. Moll, 166 N.E. 905, 907, 
98 Ind.App. 1. 

Mich—Corpus Juris quoted In Bow- 
master V. William H. De Pree Co., 
233 N.W. 395, 397, 252 Mich. 505. 

Tenn.—Fly v. Swink, 69 S.W.2d 902, 
17 TennApp. 627. 

42 C.J. p 921 note 47. 

5- Iowa,—McManus v. Emmetshurg 
Farmers’ Co-op. Creamery Co., 259 
N.W. 921, 219 Iowa 860. 

N.Y.—Hartstein v. U. S. Trucking 
Corporation, 23 N.Y.S.2d 251, 260 
App Div. 643, reargument denied 
25 N.Y.S.2d 398, 260 App.Div. 1006, 
and 25 N.Y.S.2d 400, 260 App.Div. 
1006. 

Ohio.—Dudakunst v. McDonald, 13 
Ohio Supp. 25. 

Wyo.—Pierce v. Bean, 115 P.2d 660, 
67 Wyo. 189. 

e. Mo.—^Bear v. Devore, App., 177 
S.W.2d 674—Bear v. Devore, App., 
176 S.W.2d 862—Hillis v. Bice, 
App.. 151 S.W.2d 717. 

N.C.—Smith v. Carolina Coach Co., 
199 S.E. 90, 214 N.C. 314. 

R.I.—Leonard v. Bartle, 135 A. 853, 
48 R.I. 101. 

Wis.—Dekeyser v. Milwaukee Auto¬ 
mobile Ins. Co., 295 N.W. 755, 236 
Wis. 419. 

42 C.J. p 926 note 74 [a]. 
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ligence to drive a motor vehicle at a greater speed 
than is prudent under the circumstances,'^ or to 
drive so fast as not to be able to avoid a visible ob¬ 
struction and a rate of speed may properly be 
regarded as negligent if a person of ordinary pru¬ 
dence and intelligence ought, by the exercise of such 
intelligence, to have foreseen that an injury might 
result from such rate of speed.® Speed alone is not 
particularly decisive of the quality of the conduct 
of one driving a car with respect to recklessness,^® 
and is not the only element which enters into the 
question of negligence.^i Regardless of speed, a 
car may be under such imperfect control as to 
amount to negligent operation.i2 


b. Govemmental Regulations 

(1) In general 

(2) Negligence while within legal speed 

limit 

(1) In General 

Governmental regulations fixing definite speed limits 
or limiting speed to that which is reasonable and proper 
In view of the surrounding circumstances should be ob¬ 
served, and violation thereof may constitute negligence 
or evidence of negligence. 

Where speed limits are fixed by statute, ordi¬ 
nance, or other governmental regulation, the reg¬ 
ulations should be rigidly enforced,^® and it is the 


7, La—Culpepper v. Leonard Truck 
Lines. 24 So.2d 148, 208 La. 1084— 
Russo V. Aucoin, App., 7 So.2d 
744—Peperone v. Lee, App., 160 So. 
467—^Womack v. Askew, 119 So. 
885, 9 La.App. 229—Quine v. 

Stockwell, 6 La App. 603—Greer 
V. Hamilton, 3 La.App. 120. 

Mass.—Levine v. Bishop, 198 N.E. 
146, 292 Mass. 277. 

N.Y.—Pierce v. Armour & Co., 235 
N.Y.S. 532, 226 App.Div. 393, af¬ 
firmed 171 N.E. 786, 253 N.Y. 568. 
Tex—Morrison v. Antwine, Civ.App., 
51 S.W.2d 820. 

Wash.—Church v. Shaffer, 297 P, 
1097, 162 Wash. 126. 

Wis.—Dekeyser v, Milwaukee Auto¬ 
mobile Ins. Co., 295 N.W. 755, 236 
Wis. 419. 

42 C.J. p 926 note 75 [b]. 
Circumstances affecting reasonable¬ 
ness of speed see infra § 291. 

Ability to stop not determinative 

(1) An automobile may be moving 
at a rate of speed that under the 
circumstances is negligent, even 
though the driver may be able to 
stop it in time to avoid a collision 
by the use of the highest degree 
of care, and, therefore, the fact that 
speed is negligent is not inconsist¬ 
ent with idea that speed can be 
slackened by exercise of highest de¬ 
gree of care, nor is negligence in 
failing to stop or slacken speed in¬ 
consistent with negligence in fast 
operation.—Hillis v. Rice, Mo.App., 
151. S.W.2d 717. 

(2) In order to constitute negli¬ 
gence, speed need not be such as 
is certain to result in collision, but 
only such as is likely to result in 
such collision under circumstances 
of which driver has actual or im¬ 
plied knowledge.—Bear v. Devore, 
Mo App, 177 S,W.2d 674—Bear v. 
Dev.ore, Mo.App., 176 S.W.2d 862— 
Hillis V. Rice. Mo.App., 151 S.W.2d 
717. 

Steering gear not under control 
Driving car rapidly, when steer¬ 
ing gear is not under control, is 


negligence.—Williams v. Schmidt, 
280 S.W. 494, 213 Ky. 122. 

Active negligence 

Fact that company's truck was 
operated on public street at rapid 
speed, which was negligence proxi- 
mately causing injuries, was held 
active and not passive negligence on 
part of company owning truck.— 
Valee v. Joiner, Tex.Com.App., 44 
S.W.2d 983. 

Facts held to negative negligence 
Wis.—Quinn v. Hartmann, 246 N.W. 
587, 210 Wis. 551. 

8. Me.—^Esponette v. Wiseman, 155 
A. 650, 130 Me. 297. 

Pa.—Knox v. Simmerman, 151 A. 

678, 301 Pa. 1. 

42 C,J. p 920 note 41. 

9. Ind.—Corpus Juris gnoted In 
Lewin v. Moll, 186 N.E. 905, 907, 
98 Ind.App. 1. 

Mich.—Corpus Juris quoted iu Bow- 
master V. William H. De Free Co., 
233 N.W. 395, 397, 252 Mich. 605. 
Wis.—^Dekeyser v. Milwaukee Auto¬ 
mobile Ins. Co.. 295 N.W. 755. 236 
Wis. 419—Pisarek v. Singer Talk¬ 
ing Mach, Co., 200 N.W. 675, 185 
Wis. 92. 

42 C.J. p 921 note 45. 

10. Iowa.—Claussen v. Johnson’s 
Estate, 278 N.W. 297, 224 Iowa 
990. 

Md.—^Wolfe V. State, for Use of 
Brown, 194 A. 832, 173 Md. 103. 
Neb.—Moses v. Mitchell, 298 N.W. 
338, 139 Neb. 606. 

N.C.—Smith V. Carolina Coach Co., 
199 S.E. 90, 214 N.C- 314. 

Pa.—Schwartz v. Jaffe, 188 A. 295, 
324 Pa. 324, 

Vt—Gould V. Gould, 6 A.2d 24. 110 
Vt. 324. 

Wis.—Dekeyser v. Milwaukee Auto¬ 
mobile Ins. Co., 295 N.W. 755, 236 
Wis. 419. 

Requirement that speed be proxi¬ 
mate or contributing cause of in¬ 
jury see infra § 299. 

Speed in excess of definite speed 
limit as negligence per se see in¬ 
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fra subdivision b (1) of this sec¬ 
tion. 

“Any rate of speed. In and of it¬ 
self, is not negligence, much less 
recklessness.”—Brown v. Martin, 248 
N.W. 368, 373, 216 Iowa 1272. 

“Speed alone is not sufficient to 
constitute negligence.”—McManus v. 
Emmetsburg Farmers’ Co-op. 
Creamery Co., 259 N.W. 921, 923, 
219 Iowa 860. 

Not proof of negligence or of exer* 
else of care 

The speed at which a vehicle trav¬ 
els upon a highway, considered as 
an isolated fact and simply in terms 
of so many miles an hour, is not 
proof either of negligence or of the 
exercise of ordinary care.—Ferrula 
V. Santa Fe Bus Lines, 189 P.2d 294, 
83 Cal.App.2d 414—Dam v. Bond, 
251 P. 818, 80 Cal.App. 342. 

11- Pa.—Koppenhaver v. Swab, 174 
A. 393, 316 Pa. 207—^Anderson v. 
Wood, 107 A. 658, 264 Pa. 98— 
Henry v. Butler, 161 A. 656, 106 
Pa,Super. 200. 

Other matters to be considered 
In determining question of negli¬ 
gence in an automobile case, in ad¬ 
dition to speed all circumstances, 
such as condition of highway, dark¬ 
ness, slippery tracks, amount of 
traffic, and physical defects must 
be considered.—^Dudakunst v. Mc¬ 
Donald, 13 Ohio Supp. 25. 

12. Pa.—Koppenhaver v. Swab, 174 
A. 393, 316 Pa. 207—^Anderson v. 
Wood, 107 A. 658, 264 Pa. 98— 
Henry v. Butler, 161 A. 556, 106 
Pa.Super. 200. 

“There may be negligence in fail¬ 
ing to have the motor vehicle under 
proper control without excessive 
speed.”—Schulte v. Yellow Cab Co- 
of Philadelphia, 158 A. 184, 185, 104 
Pa.Super. 130. 

13. La.—Tooke v. Muslow Oil Co.,. 
App., 183 So. 97. 

Minn-—^^Vestlund v. Iverson, 191 N- 
W. 253, 154 Minn. 52. 

Court has n.o authority to disre¬ 
gard ordinaaice of city limiting speed 
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duty of the operator to keep within such limits.!^ 

Under the requirements of some statutes the 
speed of a motor vehicle must always be reasonable 
and proper in view of the situation and surround¬ 
ings, having regard to the safety of other persons 
and property upon the highways,^® and this is the 
rule under statutes which, without fixing a definite 
speed limit, provide that speed in excess of certain 


rates, either at any time or for certain distances or 
under particular conditions or in particular situa¬ 
tions, shall be deemed prima facie unreasonable, 
reckless, or negligent.^® Statutes of the latter class 
not only prescribe a rule of evidence^^ but also fur¬ 
nish a standard by which the driver is to test the 
reasonableness of his speed>8 Such statutes do not 
change or affect the basic rule generally applying 


of motor vehicles.—Todd v. Vige, 
Lia..App., 142 So. 802. 

Protection to pedestrians held 
'Within purpose of ordinance.—Gam- 
bell V. Irvine, MoApp., 102 S.W.2d 
7S4. 

Statutes held applicable within miu 
nicipal limits 

lia.—Seligman v. HoHaday, App., 154 
So 481—Guillory v. United Gas 
Public Service Co., App., 148 So. 
274. 

Miss,—McDonough Motor Express v. 
Spiers. 176 So. 723, 180 Miss. 78, 
suggestion of error overruled 177 

50. 655, ISO Miss. 78. 

IN'H.—Grealish v. Odell. 193 A. 219. 
89 N.H. 130. 

Statute should be strictly construed 
Mass.—Powers v. Reynolds Bros., 9 
N.B.2d 535, 298 Mass. 7. 

Statute held impliedly repealed 
Mich.—Spillman v. Weimaster, 265 
N.W. 787, 275 Mich. 93. 
irnauthorized regulation 
La.—^McDonald v. Zurich General 
Acc. & Liability Ins. Co., App., 25 
So.2d 923. 

Ohio.—Psaris v. Fredericks, 148 N. 

E. 360, 113 Ohio St. 8. 

42 C.J. p 921 note 49 [e]. 

14. U.S.—H. W. Bass Drilling Co. 

V. Ray, C.C.A.N.M., 101 R2d 316. 
Cal —^Waterbury v. Elysian Spring 

Water Co., 33 P.2d 1048, 139 Cal. 
App 355. 

La.—^Arceneaux v. Teche Lines, 
App., 143 So. 533. 

Mo.—^Hillis V. Home Owners’ Loan 
Corporation, 154 S.W 2d 761, 348 
Mo. 601—Pitcher v. Schoch, 139 S. 

W. 2d 463, 345 Mo. 1184. 

N D.— Corpus J'uris cited in Miller 
V. State Automobile Ins. Ass’n, 
21 ]vr.W.2d 621, 630, 74 ND. 306. 
Tenn.—Croson v. Marsh, 12 Tenn. 
App. 33. 

Wis.—McGill V. Baumgart, 288 NJW. 
799, 233 Wis. 86. 

42 C.J. p 921 note 49 [a], p 922 note 

51. 

Extension of speed limit by police 
officers could have no legal effect 
on speed limit established by ordi¬ 
nance.—^Denham v. Taylor, 131 So. 
614, 15 La.App. 545, rehearing denied 
132 So. 372, 19 La.App. 814. 
Violation at peril of motorist 

A motorist disregarding speed 
limit in business district in city acts 


at his own peril.—Tooke v. Mu slow 
Oil Co., La.App., 183 So. 97. 

Effect of general uonobservance 
The fact that a municipal traffic 
ordinance limiting speed of passen¬ 
ger automobiles was generally ob¬ 
served in its breach did not detract 
from its status and effect as a law. 
—Tooke V. Muslow Oil Co., supra. 

15. U.S.—Van Wie v. U. S., D.C. 

Iowa, 77 F.Supp. 22. 

Del.—Lynam v. Hastings, 185 A. 91, 
7 W.W.Harr. 450. 

Ind.—Rentschler v. Hall, App., 69 N. 
E.2d 619. 

La—Cuccia v. White Top Cabs, 
App., 6 So.2d 358—^Hobbs v. Em¬ 
ployers’ Liability Assur. Corpora¬ 
tion, App, 188 So. 191, rehearing 
denied 188 So. 748—Lavergne v. 
Pedarre, App, 165 So. 17, followed 
in Pitts V. Pedarre, 165 So. 22 and 
Fischer v. Pedarre, 165 So. 22. 

Mich.—Meyer v. Weimaster, 270 hT. 
W. 715. 278 Mich. 370—Thompson 
V. Southern Michigan Transp. Co., 
246 N.W. 174, 261 Mich. 440. 

Ohio—^King v. Carnahan, 22 N.E.2d 
436, 61 Ohio App. 84. 

Or.—Mercer v. Risberg, 188 P.2d 
632. 

Pa.—Mahoney v. City of Pittsburgh, 
181 A. 590, 320 Pa. 44. 

Wyo.—Pierce v. Bean, 115 P.2d 660, 
57 Wyo. 189. 

42 C.J. p 923 note 55. 

Application of statute is not limit¬ 
ed to nighttime driving and auto¬ 
mobiles approaching each other 
from opposite directions.—Knox v. 
Loose-Wiles Biscuit Co. of Okla¬ 
homa, 154 P.2d 59, 194 Okl. 611. 

No specific legal limit or restric¬ 
tion is placed, by such a statute, on 
rate of speed at which automobile 
shall travel on state highways.— 
Cowden v. Crippen, 53 P.2d 98, 101 
Mont. 187. 

Right of way 

(1) The statute providing that no 
person shall drive a vehicle upon 
highway at speed greater than is 
reasonable and prudent, having due 
regard to traffic, surface, and width 
of highway, and hazard at intersec¬ 
tions, and other conditions then ex¬ 
isting, is applicable to drivers hav¬ 
ing the right of way as well as to 
those not having it—^Van Zandt v. 
Goodman, Or., 179 P.2d 724—Stryk- I 
er V. Hastie, 282 P. 1087, 131 Or. 282. | 
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(2) Statute relating to right of 
way at intersection and statute re¬ 
lating to careless driving apply to 
all public highways regardless of 
rate of speed which other provisions 
permit.—Stryker v. Hastie, supra. 
Standard of care recLulred 

(1) Statutory provision, prohibit¬ 
ing speed of motor vehicles greater 
than is reasonable or proper, merely 
imposes obligation of ordinary care. 
—Souder v. Hassenfeldt, 194 N.E. 47, 
48 Ohio App. 377—Morr v. Merkle, 
192 NE. 279, 47 Ohio App. 533. 

(2) As respects basic statutory 
rule as to speed of automobiles, 
whether motorist Is negligent is de¬ 
termined not by ordinary circum¬ 
stances, but by standard of care that 
ordinarily prudent person would ex¬ 
ercise under existing circumstances, 
and motorist must exercise degree 
of care commensurate with danger 
involved.—Zeek v. Bicknell, 78 P 2d 
620, 159 Or. 167. 

The word ^'proper'' as used in 
statute requiring a motorist to keep 
“proper” control, means “appropri¬ 
ate” or “suitable”.—Voight v. Reber, 
46 SE2d 15. 187 Va. 157. 

16- Iowa.—McSpadden v. Axmear, 

181 N.W. 4, 191 Iowa 547. 

42 C J. p 923 note 57. 

Statute making speed presumptively 
lawful 

In view of statute making greater 
speed “presumptively lawful,” vil¬ 
lage ordinance limiting speed of 
automobiles to fifteen miles an hour 
does not make greater speed unlaw¬ 
ful—Beno V. Peasley, 239 N.W. 407. 
206 Wis. 237. 

17. Ky.—Utilities Appliance Co. v. 

Toon’s Adm'r, 45 S.W.2d 478, 241 

Ky. 823. 

Ohio.—^Psaris v. Fredericks, 148 N. 

H. 360, 113 Ohio St. 8, 13. 
Applicability to particular courts 

Fact that ordinance establishing 
speed limit and providing that it 
shall be prima facie unlawful to 
exceed speed limit declared rule of 
evidence affecting prosecution in po¬ 
lice court was held not to affect 
rule respecting prima facie evidence 
of negligence in district court — 
Marinkovich v. Tierney, 17 P.2d 93. 
93 Mont. 72. 

18. dliio.—Psaris v. Fredericks, 148 

N.E. 360, 113 Ohio St. 8. 

42 C.J. p 923 note 59. 
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that operators of motor vehicles must exercise rea¬ 
sonable and ordinary care for the protection and 
safety of themselves and others, and have due re- 
g^ard for the traffic conditions under which they are 
drivings, and that their failure to observe such duties 
constitutes some evidence of neglig^ence.19 While 
they do not prohibit a speed in excess of the rate 
specified^® or make such a speed conclusive evi¬ 
dence of negligence,21 they make such speed prima 


facie evidence of negligence,22 the rule being that 
whether or not the speed is lawful depends on the 
conditions then existing.23 

Regulations prescribing different rates of speed, 
cither as definite limits or as limits exceeding which 
is prima facie unreasonable and unsafe, under dif¬ 
ferent conditions and in different situations, have 
been frequently construed and applied.24 


19 . Ky.—Mattingly v. Menter, 121 
S.W2d 676, 275 Ky 204—Meri- 
weather's Adm’x v. Pictering, 116 
S.W.2d 670. 273 Ky. 367. 

Statute lield declaratoi^ of coxumon 
law 

Cal.—Bush V. Southern Pac. Co., 289 
P. 190, 106 Cal.App. 101, followed 
in Bush v. Southern Pac. Co., 289 
P. 194, 106 CalApp. 759. 

Ind.—Bond v. Coats, 199 N.B. 874, 
101 IndApp. 526. 

Neb.—Polken v. Petersen, 1 N.W.2d 
916, 140 Neb. 800. 

N.H.—Bennett v. Bennett, 31 A.2d 
374. 92 N.H. 379. 

Tenn.—Wilson v. Moudy, 123 S.W.2d 
828, 22 Tenn.App. 356. 

42 C.J. p 923 note 55 [a]. 

20. Ala.—Streetman v. Bowdon, 194 
So. 831, 239 Ala. 359. 

Ohio.—Fightmaster v. Mode, 167 N. 
B. 407, 31 Ohio App. 273. 

42 C J. p 923 note 60. 

21. Ala.—Streetman v, Bowdon, 194 
So. 831, 239 Ala. 359. 

Cal.—Matsuda v. Luond, 126 P.2d 
359, 52 Cal App 2d 453—Armas v. 
City of Oakland, 28 P.2d 422, 135 
Cal.App. 411. 

Ind.—Buchanan v. Morris, 151 N.E. 
385, 198 Ind. 79. 

42 C J p 923 note 61. 

Violation of statute relating to 
speed as conclusive evidence of 
negligence generally see infra § 
518. 

22. Ala—Streetman v. Bowdon, 194 
So. 831. 239 Ala. 359. 

Ky.—Utilities Appliance Co. v. 
Toon's Adm'r, 45 S.W.2d 478, 241 
Ky. 823. 

42 C.J. p 923 note 62. 

Violation of statutes relating to 
speed as prima facie evidence of 
negligence generally see infra § 
511. 

23. Ala.—Streetman v. Bowdon, 194 
So. 831, 239 Ala. 359. 

24. Cal.—^McCoulou v. Vejar, 297 P. 
534, 212 Cal. 49. 

Ky.—National Linen Supply Co. v. 
Snowden. 156 S.W.2d 186, 288 Ky. 
374—Nehi Bottling Co. v. Flan¬ 
nery, 94 S.W2d 297, 264 Ky. 68. 

La.—Folse v. HannagrifiC & Edmond¬ 
son, 127 So. 663, 14 La App. 249. 

Mass.—Powers v. Reynolds Bros., 
9 N.E.2d 535, 298 Mass. 7. 

Miss.—Meridian Coca-Cola Co. v. 


Watson, 134 So. 824, 161 Miss. 
108. 

Mo.—Loveless v. Berberich Delivery 
Co.. 73 S.W.2d 790, 335 Mo 650. 
Ohio.—Reeves v. Joe O. Frank Co., 
62 N.E2d 886, 76 Ohio App. 1— 
Frey v. E. G. Buchseib, Inc., App., 
33 N.E.2d 862. 

42 C.J. p 924 note 66. 

Purpose of provisioiLa 

Cal.—Rosander v. Market St. Ry. 

Co., 265 P. 541, 89 Cal.App. 721. 
Mo.—Gambell v. Irvine, App., 102 S. 
W.2d 784. 

N.H.—Hersey v. Fritz, 22 A.2d 770, 
91 N.H. 484—Wells v. O’Keefe, 18 
A.2d 836. 91 N.H. 299. 

Wash.—Maus v. Purves, 261 P. 782, 
146 Wash. 43. 

Statute held part of peual law 
Ohio.—Marsh v. Community Trac¬ 
tion Co., 22 N.B2d 512, >61 Ohio 
App. 194. 

At schoolhouses 

(1) Statute requiring automobile 
drivers not to exceed a prescribed 
rate at schoolhouses was held to 
have no application to case of adults 
injured at such place.—Quillin v. 
Colquhoun, 247 P. 740, 42 Idaho 522. 

(2) Under statute prescribing lim¬ 
it for motor vehicles when passing 
a school, driver's speed in approach 
to schoolhouse before reaching and 
passing it is regulated by no pre¬ 
scribed limits of a definite figure.— 
Gagnon v. Krikorian, 31 A.2d 49, 92 
N.H. 344, 

(3) The provision for a prescribed 
limit for a vehicle passing a school 
building during school recess, or 
while children are going to or leav¬ 
ing school during the opening or 
closing hours, was intended to apply 
only during the periods when chil¬ 
dren are approaching or leaving 
school building at regular opening 
or dismissal hours and not to every 
moment of the day when one or two 
stragglers may be emerging long 
after all the other pupils have de¬ 
parted.—Ondrusek v. Zahn, 52 A. 2d 
461, 356 Pa. 537. 

(4) Statute restricting speed of 
vehicles when “passing a school 
building” does not mean merely 
when vehicle is moving in space 
which would be included within ex¬ 
terior lines of school building if ex¬ 

683 


tended.—Stevenson v. Sarfert, 165 A- 
225, 310 Pa. 458, 

Anti-noise ordinance 

The alleged violation by motorist 
of ordinance intended to be limited 
to the subject of noise, but prohibit¬ 
ing a person from driving at a speed 
faster than a walk on a hospital 
street, was not a breach of duty 
owing to individual upon the street, 
and could not be made the basis of 
any claim for negligence.—Keane v. 
Pelshin, 16 N.Y.S.2d 448, 258 App. 
Div. 269. 

Posted limits 

(1) Some speed regulations, as to 
business or residence districts, apply 
only where the territory is sign¬ 
posted as such.—Menefee v. Raisch 
Impr. Co., 248 P. 1031, 78 Cal.App. 
785. 

(2) Statutory speed limit in resi¬ 
dential district of town governs in 
consideration of case involving acci¬ 
dent therein, in absence of showing 
that notices of lower limit fixed by 
town ordinance were posted as re¬ 
quired by statute.—Fontanille v. Du- 
cote, La.App, 155 So. 46. 

(3) On the other hand, it has been 
held that speed to be observed in 
different speed districts fixed by or¬ 
dinance is not dependent on placing 
of signs required by statute.—^Wald- 
man v. Sanders Motor Co., 243 N.W. 
555, 214 Iowa 1139. 

(4) Where speed limit' sign was 
posted at entrances to underpass, 
ordinance limiting speed to that in¬ 
dicated by signs did not apply, where 
automobile striking pedestrian had 
emerged from underpass.—Meridian 
Coca-Cola Co. v. Watson, 134 So. 
824, 161 Miss. 108. 

Particular statutory words and 
phrases coustrueA 

<1) “Boulevard.”—Kemp v. Don¬ 
nes, La.App., 32 So.2d 383. 

(2) Business and closely built up 
portions.—Gillilan v. Spring, 20 Ohio 
N.P.,N.S.. 681, 585—42 C.J. 924 note 
66 [bj. 

(3) “Business district.” 

Ala.—Utility Trailer Works v Phil¬ 
lips, 29 So.2d 289, 249 Ala 61. 
Cal—^Adrian v. Guyette, 58 P.2d 

988, 14 Cal.App.2d 493. 

La. — ^Kemp v. Donnes, App., 32 So. 

2d 383. 
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Violation as negligence per se or evidence of neg~ A speed in excess of a definite speed limit is, ac- 
ligence. Those who violate regulations relating to cording to many decisions, negligence per se,26 or 
speeding are liable for resulting injury to others.^® 


N.O.—Mitchell v. Melts. 18 S.E 2d 
406, 220 NC. 793. 

(4) “Business or residence dis¬ 
trict.”—Cunningham v. Cox, 15 P.2d 
169, 126 Cal.App. 685. 

(5) “Frontage.”—^Wallace v. Kra¬ 
mer, 296 NW. 838, 296 Mich. 680. 

(6) “Hamlet.”—Travelers’ Indem¬ 
nity Co. V. Manitowoc Farmers’ Co¬ 
op. Dairy Co., 219 N.W. 346, 195 Wis 
602. 

(7) "In a residential district and 
Sn public parks.”—Paquet v. Renken, 
Xia.App., 30 So.2d 218. 

(8) “Obstruction.”—-Kemp v. Don¬ 
nes, La.App., 32 So.2d 383. 

(9) “Residence district.” 

Oal.—Adrian v. Guyette, 58 P.2d 988, 
14 Cal.App. 2d 493—Menefee v. 

Raisch ■ Improvement Co., 248 P. 
1031, 78 Cal.App. 785. 

Wis.—^McGill V. Baumgart, 288 N.W. 
799, 233 Wis. 86. 

(10) "Residential district.”—Mitch¬ 
ell V. Melts, 18 S.E.2d 406, 220 N.C. 
793. 

(11) "Suburban district.”—^Howk 
V. Anderson, 253 N.W. 32, 218 Iowa 
358. 

(12) “Territory contiguous to a 
highway.”—Mitchell v. Melts, supra. 

(13) “Trailer.”—Hicks v. Frost, 
Tex.Civ.App, 195 S.W 2d 606, re¬ 
fused no reversible error. 

(14) “Traveled portion of high¬ 
way.”—Linde Air Products Co, v. 
Cameron, C.CA,W.Va., 82 P.2d 22. 

<1S) "Truck.” 

XJ.S.—H. W. Bass Drilling Co. v. 

Ray, C.CA.N.M., 101 P,2d 316. 
Miss.—^Pollard v. Stansell, 152 So. 
<646, 169 Miss. 136. 

(16) "TJrban street.”—Johnson v. 
Hawkins, 157 SB. 412, 110 W.Va. 
199. 

(17) Other words and phrases. 
Miss.—Ducedale Automobile Co. v. 

Daughdrill, 123 So. 871, 164 Miss. 
707. 

Ohio.—Titus V. StoufCer, App., 40 N. 
E.2d 17S—^Tuscany v. Lieb, 184 N. 
E. 858, 44 Ohio App. 199. 

Or.—^Winters v. Bisaillon, 54 P.2d 
1169, 152 Or. 678 

42 C.jr. p 921 note 49 [b], p 924 note 
66 ta]—50 C.J. p 848 note 76 [a], 

25. La.—^Dill v. Colley, 3 La.App. 
305. 

Miss.—Teche Lines v. Bateman, 139 
So. 159, 162 Miss. 404. 

45 C.J. p 717 note 23. 

Speed as proximate or contributing 
cause of injury see infra § 299. 

26. XJ.S.—^Autrey v. Swisher, C.C.A. 
Fla.. 155 F.2d 18—H. W. Bass 


Drilling Co. v. Ray, C.C.A.N.M., 
101 F.2d 316. 

Cal.—Riley v. Berkeley Motors, 36 
P.2d 398, 1 Cal.App.2d 217. 

Conn.—^De Antonio v. New Haven 
Dairy Co., 136 A. 567, 105 Conn. 
663—Lukosevicia v. Bartow, 122 A. 
709, 99 Conn. 723—Pietrj-'cka v. 

Simolan, 120 A. 310, 98 Conn. 490. 
D.C.—^White v. Corbett, Mun App., 
51 A.2d 676. 

Ga—Hollomon v. Hopson, 166 S.E 
45, 45 GaApp. 762. 

Idaho.—^Asumendi v. Ferguson, 65 P. 

2d 713, 57 Idaho 450. 

Iowa.—McIntyre v. O. B. West Co., 
281 N.W. 353, 225 Iowa 739—Lori- 
mer v. Hutchinson Ice Cream Co., 
249 N.W. 220, 216 Iowa 384—Al¬ 
bert V. Maher Bros. Transfer Co., 
243 N.W 561. 215 Iowa 197—Mc¬ 
Dowell V. Interstate Oil Co., 224 N. 
W. 58, 208 Iowa 641, rehearing de¬ 
nied and opinion corrected on oth¬ 
er grounds 225 N.W. 855—Codner 
V. Stowe, 208 N.W. 330, 201 Iowa 
800. 

La.—Hopson v. Neighbors, App., 197 
So. 282—Jacobs v. Brooks, App., 
182 So. 349—^McDonald v. Stell- 
wagon, App., 140 So. 133. followed 
in McConnell v. Stellwagon, 140 
So. 138—Hayes v. Gunter Bros. 
Lumber Co., 129 So. 401, 14 La. 
App. 402. ^ 

Mo.—^Loveless v. Berberich Delivery 
Co., 73 SW.2d 790, 335 Mo. 650— 
Larsen v. Webb, 58 S.W 2d 967, 
332 Mo. 370, 90 A.L.R. 67—^Rader 
V. David, App., 207 S.W.’d 519— 
Benzel v Anishanzlin, App., 297 
S.W. ISO—Cabanne v. St. Loms 
Car Co., 161 S.W. 597, 178 Mo.App. 
718. 

N.M.—Clay v. Texas-Arizona Motor 
Freight, 159 P.2d 317. 49 N.M. 157. 
N.C—Kelly v. Hunsucker, 189 S.E. 
664, 211 N.C. 153—Norfleet v. Hall, 
169 S E. 143, 204 N.C 573—King 
V. Pope, 163 S.E. 447, 202 N.C. 554. 
Ohio.—C. Crane & Co. v. Works, 19 
Ohio App. 349. 

Okl.—Cushing Refining & Gasoli^je 
Co. V. Deshan, 300 P. 312, 149 Okl. 
225. 

Pa —Landis v. Conestoga Transp. 

Co., 36 A.2d 465, 349 Pa. 97. 
Tenn.—Fly v. Swink, 69 S.W.2d 902, 
17 Tenn.App. 627—Croson v. 

Marsh, 12 Tenn.App. 33—Tinin v. 
Siner, 9 Tenn.App. 252—Power 
Packing Co. v. Borum, 8 Tenn.App. 
162. 

Tex.—^Hicks v. Brown, Civ.App., 128 
S W.2d 884, modified on other 
grounds 151 S.W.2d 790, 136 Tex. 
399—Schneider v. Delavan, Civ. 
App., 118 S W.2d 823, error dis¬ 
missed—Houston Oil Co. of Texas 
V. Wilson, Civ.App., 70 S.W.2d 285, 
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error dismissed—L. E. Whitham & 
Co. V. Allen, Civ.App., 64 S.W.2d 
1024, error dismissed—^Bizenman v. 
Jaynes, Civ.App., 33 S.W.2d 254— 
Farrar Lumber Co. v. McDonald, 
Civ App., 32 S.W.2d 940—^Texas 
Landscape Co. v. Longoria, Civ. 
App., 30 S.W.2d 423, error dis¬ 
missed. 

Va.—Baise v. Hollifield, 164 S.E. 657, 
158 Va. 498. 

Wash.—Church v. Shaffer, 297 P. 

1097, 162 Wash. 126. 

W.Va.—Ambrose v. Young, 130 S.E. 
810, 100 W.Va. 452. 

Wis.—^Kitter v. Lenard, 291 N.W. 

814, 235 Wis. 411. 

42 C.J. p 922 note 52. 

Violation of statute or ordinance as 
negligence per se generally see the 
C.J.S. title Negligence § 19, also 
45 C.J. p 720 note 75 et seq. 
Violation of ordinance limiting 
speed is “negligence per se.” 

Ga—Huckabee v. Grace, 173 S.E. 744, 
48 Ga.App. 621. 

Mo.—Lewis v. St. Louis Independent 
Packing Co., 3 S.W.2d 244—Yontz 
V. Shernaman, App., 94 S.W.2d 917. 
Mont.—Marinkovich v. Tierney, 17 p. 
2d 93. 92 Mont. 72. 

N.M—Clay v. Texas-Arizona Motor 
Freight, 159 P.2d 317, 49 N.M. 157. 
Okl.—^Fay v. Brewer, 75 P.2d 425, 181 
Okl. 554. 

S.C.—^Daughrity v. Williams, 142 S.E, 
722, 144 S C. 437. 

Tenn—Power Packing Co. v. Borum, 
8 Tenn.App. 162. 

Wash.—Clark v. King, 34 P.2d 1105, 
178 Wash 421. 

Wis.—Robinson v. Krenn, 294 NW. 
40, 236 Wis. 21—Lurie v. Nickel, 
289 N.W. 686, 233 Wis. 420. 

42 C.J. p 922 note 52 [b], [e], [g]. • 
Vehicle not under control 

Provisions of ordinance prohibiting 
driving a vehicle when not under con¬ 
trol are absolute, and violation there¬ 
of constitutes negligence per se.— 
Swoboda v. Brown, 196 N.B. 274, 129 
Ohio St. 512. 

Excuse 

(1) Although driving in excess of 
limits provided by statute or ordi¬ 
nance constitutes negligence as mat¬ 
ter of law, driver has right to ex¬ 
cuse such negligence if aBle.—^De- 
weese v. Iowa Transit Lines, 256 N. 
W. 428, 218 Iowa 1327—Waldman v. 
Sanders Motor Co., 243 N.W. 555, 214 
Iowa 1139. 

(2) Legal excuse for violation of 
speed statute is any impossibility of 
compliance, anything over which 
driver has no control, emergency not 
of driver's making, or excuse or ex¬ 
ception specifically provided in stat¬ 
ute —Deweese v. Iowa Transit Lines,, 
supra. 
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evidence of negligence,^? and not merely prima fa¬ 
cie negligence but there are other decisions 
which deny that such excessive speed is negligence 
per se,^^ and according to some decisions violation 
of a statute relating to speed is negligence per se,^® 
but violation of an ordinance is nol.^i Under a 
statute providing that operation of a motor vehicle 
at a speed in excess of a designated speed is prima 
facie evidence of unlawfulness, it has been held that 
operation at a speed in excess of such speed is not 
negligence per se.32 A speed which is in fact un¬ 
reasonable and improper under the circumstances 
and which violates a regulation requiring reasonable 
and proper speed is negligence^S or evidence of neg- 
ligence.2^ 

Unreasonably slow speed may constitute negli¬ 
gence under a statute requiring a driver to drive at 


a careful and prudent speed not greater than or less 
than is reasonable and proper.^S 

(2) Negligence While within Legal Speed 
Limit 

A speed may be negligence under the ciroumstances, 
even though it is less than the statutory limit. 

Although it has been held that a speed within the 
statutory limit is prima facie lawful,and that one 
who IS driving his vehicle within the rate of speed 
prescribed by law is not guilty of negligence per 
se,37 and that, in the absence of any other circum¬ 
stances showing a lack of reasonable care, negli¬ 
gence cannot be predicated on the mere fact of 
speed where this does not exceed the speed permit¬ 
ted by law,38 there is authority to the effect that a 
statute providing that a speed in excess of a stated 
speed is prima facie negligence does not make a 


27. Me.—Sturtevant v. Ouellette, 140 
A. 368. 126 Me. 558. 

RI.—Leonard v. Bartle, 135 A- 853, 
48 R.I. 101. 

28. Iowa.—Albert v. Maher Bros. 
Transfer Co., 243 N.W. 561, 215 
Iowa 197—Codner v. Stowe, 208 N. 
W. 330, 201 Iowa 800. 

42 C.J. p 922 note 52. 

29. Ariz.—Anderson v. Alabam 
Freight Lines, 169 P.2d 865, 64 
Ariz. 313—Alabam Freight Lines v. 
Phoenix Bakery, 166 P 2d 816, 64 
Ariz. 101—Mclver v. Allen, 262 P. 
5, 33 Anz. 28. 

Ky.—Hewitt’s Adm’r v. Central 
Truckaway System, 194 S.W.2d 
999, 302 Ky. 459—Rose v. Edmonds, 
111 S.W.2d 427, 271 Ky. 36. 

RI.—MeWright v. Providence Tele¬ 
phone Co., 131 A. 841, 47 R.I. 196. 
42 C.J. p 922 note 53. 

In California 

CD Driving an automobile in ex¬ 
cess of the legal speed limit in and 
of itself is no longer held to be neg¬ 
ligence.—Genola v. Barnett, 93 P.2d 
109, 14 Cal.2d 217—Falasco v. Hulen, 
44 P.2d 469, 6 Cal.App.2d 224. 

(2) There are, however, cases 
holding that such driving is negli¬ 
gence per se.—Petersen v. Lewis, 42 
P.2d 311, 2 Cal.2d 569—Hert v. Fire¬ 
stone Tire & Rubber Co. of Califor¬ 
nia, 41 P.2d 369, 4 Cal.App.2d 598— 
Maus V. Scavenger Protective Ass'n, 
39 P.2d 200. 2 Cal.App.2d 624—Soda 
V Marriott, 5 P.2d 675, 118 Cal.App. 
€35—42 C.J. p 922 note 52. 

In I^ouisiana 

(1) It has been held that the vio¬ 
lation of a speed regulation does not, 
per se, constitute negligence, unless 
the violation is a proximate cause of 
accident.—Murphy v. Henderson, 
App., 23 So.2d 369—Sparks v. Hana- 
griff, 131 So. 302. 15 La.App. 553. 


(2) Automobile driver will not be 
held negligent because of mere tech¬ 
nical violation.—McNeil v. Boagni, 
App., 153 So. 352. 

(3) On the other hand, there is au¬ 
thority to the effect that an automo¬ 
bile driver, exceeding speed limit, 
was negligent as matter of law.— 
Buckner v. Powers, 125 So. 744, 12 
La.App. 630. 

30. Mich.—Dedo v. Skinner, 296 N. 

W. 265, 296 Mich. 299—Thomas v. 
Currier Lumber Co., 277 N.W. 857, 
283 Mich. 134—Smith v. Ormiston, 
219 N.W. 618, 242 Mich. 600— 

Hinchey v. J. P. Burroughs & Son, 
215 N.W. 346, 240 Mich. 273—Bade 
V. Nies, 214 N.W. 170, 239 Mich 37 
—Levyn v. Koppin, 149 N.W. 993, 
183 Mich. 232—^Westover v. Grand 
Rapids Ry. Co., 147 N.W. 630, 180 
Mich. 373. 

31. Mich.—Bade v. Nies, 214 N.W. 

170, 239 Mich. 37—^Westover v. 

Grand Rapids Ry. Co., 147 N.W. 
630, 180 Mich. 373—Scott v. Dow, 
127 N.W. 712, 162 Mich. 636. 

Means for determining existence of 
negligence 

Violation of ordinance fixing speed 
limit for automobiles cannot be made 
only means of determining existence 
of negligence in particular transac¬ 
tion.—Crosby v, Donaldson, 116 So. 
231, 95 Fla. 365. 

In Iiouisiana 

(1) It has been said that the vio¬ 
lation of a traflic ordinance is negli¬ 
gence per se.—Tooke v. Muslow Oil 
Co., App., 183 So. 97. 

(2) On the other hand, it has been 
said that a speed of twenty miles per 
hour on a street where the maximum 
permitted by the city ordinance is 
fifteen, although excessive, is not 
negligence per se.—^Hudson v. Jack- 
son Brewing Co., 4 La.App. 549. 
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32. N.C.—^Williams v. Woodward, 10 
S.E.2d 913, 218 N.C. 305—Smart v. 
Rogers. 8 S.E.2d 833, 217 N.C 560— 
Latham v. Elizabeth City Orange 
Cru.eh Bottling Co. 195 S E. 372, 
213 N.C. 158—State v. Webber, 185 
S.E. 659. 210 NC. 137. 

33. N.C.—Steelman v. Benfield, 46 S. 
E.2d 829, 228 N.C. 651. 

42 C.J. p 924 note 65. 

Test of excessive speed is whether 
motorist drove in careful and pru¬ 
dent manner exercising highest de¬ 
gree of care with regard to situation 
and surroundings.—Booth v. Gilbert, 
C.C.A.MO., 79 F.2d 790. 

Failure of motorist to see another 
in time to avoid accident did not ex¬ 
cuse latter from statutory duty re¬ 
garding driving automobile at prop¬ 
er speed.—Wynne v. Wright, 286 P. 
1057. 105 Cal.App. 17. 

34. N.C.—Steelman v. Benfield, 46 S- 
E.2d 829, 228 N.C. 651. 

Va.—Thornhill v. Thornhill, 2 S.E.2d 
318, 172 Va. 553. 

35. Mich.—Szost v. Dykman, 233 N. 
W. 203, 252 Mich. 151. 

Statute inapplicable to vehicle em. 

gaged in snow removal 
Wyo.—Price v. State Highway Com¬ 
mission, 167 P.2d 309. 

36. N.H.—Green v. Bond, 36 A.2d 
633, 93 N.H. 144. 

37. Okl.—Gourley v Jackson, 243 P 
243, 116 Okl. 30. 

Or.—Cameron v. Goree, 189 P.2d 596. 
Not evidence of negligence 
Mere speed of automobile, within 
lawful limits, apart from circum¬ 
stances in connection with which it 
is considered, is not ordinarily evi¬ 
dence of negligence.—^Wolfe v. State, 
for Use of Brown, 194 A. 832, 173 Md. 
103. 

38. Or.—Sorsby v. Benninghoven, 
161 P. 251, 82 Or. 345, 353. 

42 C.J. p 925 note 73. 
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lesser speed prima facie free from negligence where 
the statute does not so provide.39 

Prima facie speed limits fix a prima facie maxi¬ 
mum, but not a minimum, for careful driving.^O A 
statute, ordinance, or other governmental regula¬ 
tion fixing an absolute speed limit or a limit speed 
in excess of which is prima facie unreasonable, un¬ 
safe, or improper, does not sanction a speed up to 
such limit under any and all circumstances^i or re¬ 
lieve the operator who keeps within the speed lim¬ 
it of the duty to exercise reasonable care in other 
respects.42 Indeed, with respect to speed alone, the 
circumstances of a particular case may require a 


speed less than the legal speed limit^s or even re¬ 
quire that the car be at a standstill,and a speed 
may be negligence under the circumstances, even 
though less than the fixed maximum raters or even 
though the statute does not fix a maximum rate.46 
So where the operator has actually been negligent 
and his negligence has been the proximate cause of 
injury to a person or property, he is liable therefor, 
although at the time he was proceeding at a rate of 
speed within the legal limit,47 and, conversely, al¬ 
though he was proceeding at such a rate at the time 
of a collision, he cannot recover for injuries to him¬ 
self or his vehicle if his negligence in other re¬ 
spects contributed thereto.^® 


39. Ind.—^Ward Bros. Co. v. Zimmer¬ 
man, 166 N.E. 545, 89 Ind.App. 353. 

40. Cal.—^Porter v. Signal Trucking 
Service. 138 P.2d 753, 59 Cal.App.2d 
289. 

42 C-J. p 924 note 67. 

41. Cal.—^Walters v. Du Four, 22 P. 
2d 259. 132 CalApp. 72, hearing 
denied 23 P.2d 1020, 132 Cal.App. 
72—Power v. Crown Stage Co., 256 
P. 457, 82 Cal App, 660—Dam v. 
Bond. 251 P. 818, 80 Cal.App. 342. 

Conn.—Gates v. Crane Co., 139 A. 782, 
107 Conn. 201. 

Idaho.—'Corpus Juris cited in York 
V. Alho, 16 P.2d 980, 981, 52 Idaho 
528. 

Ind.—^Ward Bros. Co. v. Zimmerman, 
166 N.E. 545, 89 Ind.App, 353. 

Ky.—Tate v. Shaver, 152 S ■W.2d 259, 
287 Ky. 29. 

Neb.—Folken v Petersen, 1 N.W.2d 
916, 140 Neb. 800. 

42 C.J. p 924 note 67. 

Reason for rule 

Speed limits call for the minimum 
of care and not the maximum.— 
Richards v. Begenstos, 21 N.W 2d 23, 
237 Iowa 398. 

Statute held controlling- only in crim¬ 
inal proceeding 

Cal—^Edgar v, Citraro, 297 P. 645, 
112 Cal.App. 163, followed in 297 
P. 651, 112 Cal.App. 764, and 297 
P. 652. 112 CaLApp. 762. 

42, Cal.—Mans v. Scavenger Protec¬ 
tive Ass'n, 39 P.2d 209, 2 Cal.App. 
2d 624. 

42 C.J. p 925 note 68. 

43, Cal.—Cannon v. Kemper, 73 P.2d 
268, 23 Cal.App.2d 239—Riggs v. 
Gasser Motors, 72 P.2d 172. 22 Cal. 
App.2d 636—Edgar v. Citraro, 297 
P. 645, 112 Cal.App. 163, followed 
in 297 P. 651, 112 Cal.App 764, and 
297 P. 652, 112 Cal.App. 762—Arm¬ 
strong V. Day, 284 P. 1083. 103 Cal. 
App. 465—Davis v. Brown, 267 P. 
754, 92 Cal.App. 20—Dam v. Bond, 
251 P. 818, 80 Cal.App. 342. 

Mass.—^Wright v. Carlson, 45 N.E.2d 
840, 312 Mass. 584. 


Mich.—Hammock v. Sims, 21 N.W.2d 
118, 313 Mich. 248. 

Or.—Dickson v. King, 34 P.2d 664, 
147 Or. 638. 

Wash.—Thorstenjgon v. Degler, 129 P. 
2d 996, 15 Wash.2d 211—Johnson v. 
Ohman. 117 P.2d 217, 10 Wash.2d 
466—CopeJand v. North Coast 
Transp. Co.. 13 P 2d 65, 169 Wash. 
84. 

Wis —Reynolds v. Madison Bus Co., 
26 N.W.fd 653, 250 Wis. 294—Lang 

V. Baumann, 251 N.W. 461, 213 Wis. 
258. 

42 C.J. p 925 note 69. 

Test of lawfulness 

The lawfulness of speed of a motor 
vehicle within the prima facie limits 
fixed by statute is determined by 
further test of whether speed is 
greater tha.n is reasonable and pru¬ 
dent under conditions existing — 
Tews V. Bamrick, 26 N.W.2d 499, 148 
Neb. 59. 

“Excessive speed” and “unlawful 
speed” are not necessarily the same 
in determining negligence in operat¬ 
ing motor vehicle, which depends on 
circumstances.—Higgins v, Metzger, 
143 A. 394. 101 Vt. 285. 

44. Del,—Hill v. Day, 199 A. 920, 9 

W. W Harr. 400. 

42 C.J. p 925 note 70. 

45. Ala—Smith v. Clemmons, 112 
So. 442, 216 Ala. 52. 

Cal.—Linde v. Emmick, 61 P.2d 338, 
16 Cal.App.2d 676—Power v. Crown 
Stage Co., 256 P. 457, 82 Cal.App. 
660—Truitner v. Knight, 257 P. 
447, 83 Cal.App 655, followed in 
Truitner v. Knight, 257 P. 451 
(first case) 83 CalApp. 797. 

Ky.—Marsee v. Hunt’s Adm’x, 55 S. 

W.2d 376, 246 Ky. 503. 

La.—Ledet v. Gottleber, App., 143 So. 
71—McDonald v. Stellwagon, App., 
140 So. 133, followed in McConnell 
V. Stell wagon, 140 So. 138—^Vuille- 
mot V. August J. Claverie & Co., 
125 So. 168, 12 La.App. 236. 

Mich.—Deyo v. Detroit Creamery Co., 
241 NW. 244, 257 Mich. 77—Bade 
V. Nies. 214 N.W. 170, 239 Mich. 37. 
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Miss.—^Wheat v. Teche Lines, 179 So. 
553. 181 Miss. 408. 

Neb—Folken v. Petersen, 1 NW.2d 
916, 140 Neb. 800. 

Or.—Greenslitt v. Three Bros. Bak¬ 
ing Co., 133 P.2d 597, 170 Cr 345— 
Nisley v. Sawyer Service, Inc., 261 
P. 890, 123 Or. 293. 

Pa.—^Humphries v. Ganter, 16 Pa. 
Dist. & Co. 425. 

Tenn.—Hers tern v. Kemker, 94 S.W. 

2d 76, 19 Tenn App. 681. 

Tex.—McClelland v. Mounger, Civ. 
App., 107 S.W.2d 901, error dis¬ 
missed by agreement—Red Arrow 
Freight Lines v. Smith. Civ.App., 
93 S.W.2d 495, error dismissed— 
Mahone v. Bowman, Civ.App., 70 S. 
W.2d 323, error dismissed—Morri¬ 
son V. Antwine, Civ.App., 61 S.W.2d 
820. 

42 C.J. p 924 notes 67, 69, p 925 note 
72. 

43. Tex.—McClelland v. Mounger, 
Civ.App., 107 S.W.2d 901. error dis¬ 
missed by agreement—Morrison v. 
Antwine, Civ.App., 51 S.W.2d 820. 

47. U.S.—Booth V. Gilbert, C.C.A. 
Mo., 79 F.2d 790. 

Cal.—Malinson v. Black, 188 P 2d 
788, 83 Cal.App.2d 375—Mecham v. 
Crump, 30 P.2d 568, 137 CalApp. 
200—Maus V. Scavenger Protective 
Ass’n, 39 P.2d 209. 2 Cal.App.2d 
624. 

Ky. Hewitt’s Adm’r v. Central 
Truckaway S3>'stem, 194 SW2d 
999, 302 Ky. 459—Rose v. Edmonds, 
111 S.W.2d 427, 271 Ky. 36. 

—Hillis V. Home Owners’ Loan 
Corporation, 154 S.W.2d 761 348 

Mo. 601. 

42 C.J. p 925 note 71. 

Speed limit signs not posted 
Driving automobile over twenty 
miles an hour in closely built up 
neighborhood was held negligence, 
regardless of whether speed limit 
signs were posted as' required by law. 
—Wright V. Salzberger & Sons, 254 
P. 671, 81 Cal.App. 690. 

48. Cal.—Cook V. Miller, 166 P. 316, 
175 Cal. 497. 
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§ 291. - Circumstances Affecting Rea¬ 

sonableness of Speed 

The propriety of any rate of speed cannot be fixed by 
any definite number of miles per hour, but what is a 
reasonable speed is necessarily dependent largely on the 
situation and surrounding circumstances. 

As respects liability for injuries caused by ex¬ 
cessive speed, the propriety of any rate cannot be 
fixed by any definite number of miles per hour.^^ 
A high rate of speed is not necessarily unlawful or 
dangerous.^® The question what is a reasonable 


speed is largely dependent on the situation and the 
surrounding circumstances,^^ since it is obvious that 
a speed which would be safe, reasonable, and prop¬ 
er in some places and under some circumstances 
might be highly dangerous, unreasonable, and im¬ 
proper in other places and under other circumstanc- 
CS.52 

In determining what is a reasonable speed in any 
particular case regard must be had to such matters 
as the nature,53 width,54 and grade®® of the street 


49. Ky.—Hunt v. Whitlock’s Adm*r, 
82 S.W2d 364, 259 Ky. 286. 

La—Hobbs v. Employers’ Liability 
Assur. Corporation, App, 188 So. 
191, rehearing denied 188 So. 748— 
Matulich v. Crockett, App., 184 So. 
748. 

Neb.—Folken v. Petersen, 1 N.W.2d 
916, 140 Neb. 800. 

50. Cal.—Vitali v. Straight. 68 P.2d 
746, 21 Cal.App.2d 253—Dodds v. 
Gifford. 16 P.3d 279, 127 Cal.App. 
629. 

La.—Donovan v. Standard Oil Co. of 
Louisiana, App., 197 So. 320. 

51. U.S.—Pryor v. Strawn, C.C.A 
Neb, 73 P.2d 595—Kemp v. Cres- 
ton Transfer Co, D.C.Iowa, 70 F. 
Supp. 521. 

Cal.—^Washam v. Peerless Automatic 
Staple Mach Co., 113 P.2d 724. 45 
Cal App 2d 174—Smith v. Pac fic 
Greyhound Corporation, 35 P.2d 
169, 139 Cal.App. 696—Davis v. 

Brown, 267 P. 754, 92 Cal.App. 20— 
Dam V. Bond, 251 P. 818, 80 Cal. 
App. 342. 

Del.—Dynch v Lynch, 195 A. 799, 9 
W.W.Harr. 1. 

Iowa.—Richards v. Begenstos, 2l N. 
W.2d 23, 237 Iowa 398—Davidson 
V. Vast, 10 N.W.2d 12, 233 Iowa 5 34 
—Samuelson v. Sherrill, 280 N.W. 
596, 225 Iowa 421—Jarvis v. Stone, 
247 N.W. 393, 216 Iowa 27—Hart 
V. Hinkley, 247 N.W. 258, 215 Iowa 
915—Cerny v. Secor, 234 N.W. 193, 
211 Iowa 1232. 

Ky.—Hewitt’s Adm’r v. Central 
Truckaway System, 194 S.W 2d 999, 
302 Ky. 459—McCray v. Earls, 101 
S.W.2d 192, 267 Ky. 89—O’Neil & 
Hearne v Bray’s Adm'x, 90 S W.2d 
353, 262 Ky. 377—Hunt v. Whit¬ 
lock’s Adm’r, 82 S.W.2d 364, 259 
Ky 286. 

La.—Rachal v. Balthazar, App., 32 
So.2d 483—Lopreore v. New Or¬ 
leans Public Service, App., 27 So. 
2d 737—Hogue v. Akin Truck Line, 
App., 16 So 2d 366—^Donovan v. 
Standard Oil Co. of Louisiana, 
App, 197 So. 320—^Hobbs v. Em¬ 
ployers’ Liability Assur. Corpora¬ 
tion, App., 188 So. 191, rehearing 
denied 188 So. 748—Matulich v. 
Crockett, App., 184 So. 748—Tooke 
V. Muslow Oil Co., App., 183 So. 97 
—Overstreet v. Ober, 130 So. 648, 
14 La App. 633. 


Md.—Baltimore Transit Co. v. Alex¬ 
ander, 192 A. 349, 172 Md. 454. 

Mich—Humphries v. Complete Auto 
Transit, 9 N.W 2d 55. 305 Mich. 188 
—Thompso.n v. Michigan Cab Co, 
272 N.W. 710, 279 Mich. 370—Bug- 
bee V. Fowle, 269 N.W. 570, 270 
Mich. 485—^Bade v. Nies, 214 N.W. 
170, 239 Mich 37. 

Mo.—Hillis V. Home Owners’ Loan 
Corporation. 154 S.W.2d 761, 348 
Mo. 601—Bear v. Devore, App., 177 
S.W 2d 674—Bear v. Devore, App., 
176 SW.2d 8G2—Nixon v. Hill, 52 
S.W 2d 208, 227 Mo.App. 312. 

Neb—^Whitney v. Penrod, 32 N.W.2d 
131, 149 Neb. 636—Corpus Juris 
q.uoted in Tews v. Bamrick, 26 N. 
W.2d 499, 504, 148 Neb. 59—Folken 
V. Petersen, 1 N W.2d 916, 140 Neb. 
800—Corpus Juris q.uoted in Ross 
V. Carroll, 291 N.W. 726, 730, 138 
Neb. 1. 

N.C.—Kolman v. Silbert, 12 S.E.2d 
915. 219 N.C 134. 

Ohio—Swoboda v. Brown, 196 N.E. 
271. 129 Ohio St. 512—Thompson 
V. Kerr, App., 51 NE.2d 742—King 
y. Carnahan, 22 N.E 2d 436, 61 Ohio 
App. 84. 

Okl.—Ironside v. Ironside, 108 P.2d 
157, 188 Okl. 267, 134 A.L.R. 621— 
Townsend v. Gotten, 68 P.2d 790, 

180 Okl. 128. 

Pa.—Mahoney v. City of Pittsburgh, 

181 A. 590, 320 Pa. 44—Fitzpatrick 

V. Pralon Cleaners & Dyers, 195 A. 
644, 129 Pa.Super. 437—Ham v. 

Ebersole, Com.Pl., 49 Dauph.Co. 
122—Cotterman v. Hughes, Com 
PI., 23 Erie Co. 341. 

S.D.—Petteys v. Leith, 252 N.W. 18, 
62 S.D. 149. 

Utah—^Balle v. Smith, 17 P.2d 224, 
81 Utah 179—Green v. Higbee, 244 
P. 903. 66 Utah 539. 

Vt.—^Nicholson v. Twin State Fruit 
Corporation, 29 A.2d 819, 113 Vt. 59 
—Sulham v. Bernasconi, 170 A. 913, 
106 Vt 192. 

Va.—Carroll v. Miller, 9 S.E.2d 322, 
175 Va. 388. 

Wash.—Thorstenson v. Degler, 129 P. 
2d 996, 15 Wash.2d 211—Gaches v. 
Daw, 10 P.2d 1111, 168 Wash. 162— 
Copeland v. North Coast Transp. 
Co., 13 P.2d 65, 169 Wash. 84. 

42 C-J. p 926 note 74. 
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Pacts held to negative excessive 
speed 

Pa—Justice v. Weymann, 158 A. 873, 
306 Pa. 88. 

52, Del.—Lynch v. Lynch, 195 A. 

799, 9 W.W.Harr. 1. 

Iowa.—Dickeson v. Lzicar, 225 N.W. 
406, 208 Iowa 275. 

Ky—Hunt v. Whitlock’s Adm’r, 82 
S.W.2d 364, 259 Ky. 2S6. 

La.—Matulich v. Crockett, App., 184 
So 748—Theriot v. Tassin, App, 
146 So. 729—Overstreet v. Ober, 130 
So. 648, 14 La.App 633. 

Mo —Wood V. Claussen, App, 207 S 
W.2d 802—Bramblett v. Harlow, 
App., 75 S.W.2d 626. 

Neb.—'Corpus Juris quoted in Tews v. 
Damnck. 26 N.W.2d 499. 504, 148 
Neb. 59—Corpus Juris quoted in 
Ross v. Carroll, 291 N.W. 726, 730. 
138 Neb. 1—Thurston v. Carriganr 
256 N.W. 39, 127 Neb. 625. 

Or.—Nisley v. Sawyer Service, Inc., 
261 P. 890, 123 Or 293. 

Pa.—Mahoney v. City of Pittsburgh, 
181 A. 590, 320 Pa 44. 

Va—Carroll v. Miller, 9 S.E.2d 322, 
175 Va. 388. 

42 C.J. p 926 note 75. 

53. Cal.—Sherman v. Frank, 146 P 
2d 704, 63 Cal.App.2d 278—Cannon 
V. Kemper, 73 P.2d 268, 23 Cal App 
2d 239. 

Utah.—Ealle v. Smith, 17 P.2d 224, 
81 Utah 179. 

42 C.J. p 926 note 76. 

Graveled road 

Driver experienced in operating au¬ 
tomobile on graveled road is charged 
with knowledge that swerving at 
speed into loose gravel is done with 
great risk—Levesque v. Pelletier, 
161 -A 198, 131 Me. 266. 

54. Cal.—Sherman v. Frank, 146 P 
2d 704. 63 CalApp,2d 278—Cannon 
V. Kemper, 73 P.2d 268, 23 Cal App. 
2d 239. 

Mich.—Humphries v. Complete Auto 
Transit. 9 N.W.2d 55, 305 Mich. 188. 
Ohio.—^King v. Carnahan, 22 N.E.2d 
436, 61 Ohio App. 84. 

Pa.—^Miller v. Risliel, Com.App., 5 
Sch.Reg. 84. 

Utah—Balle v. Smith, 17 P.2d 224. 

81 Utah 179. 

42 C.J. p 926 note 77. 

55. Utah.—^Balle v. Smith, supra. 
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or highway, the condition of the roadway,^® the 
locality,57 traffic conditions,58 the presence or ab¬ 
sence of street cars stopped to discharge or receive 
passengers,58 the time, whether day or night, 5^ 


weather conditions,the driver’s familiarity with 
the road, 52 his position on the roadway,53 and the 
condition of the car.®^ 


Speed and control on hills or grades 
see infra § 296. 

50. Cal.—Sherman v. Frank, 146 P- 
2d 704, 63 Cal.App.2d 278. 

Ky.—Gilreath v. Blue & Gray Transp. 
Co., 108 S.W.2d 1002, 269 Ky. 787, 
followed in 108 S.W 2d 1004, 269 
Ky. 791—Bowling Green-Hopkins- 
ville Bus Co. V. Edwards, 59 SW. 
2d 584, 248 Ky. 684. 

Mich—Humphries v. Complete Auto 
Transit, 9 NW.2d 55, 305 Mich. 
188. 

Mo.—Bear v. 3>evore, App., 176 S.W. 
2d 862—Bear v. Devore, App., 177 
S.W.2d 674—Nixon v. Hill, 52 S.W. 
2d 208. 227 Mo.App. 312. 

Ohio.—King v. Carnahan, 22 N.E.2d 
436, 61 Ohio App. 84. 

Pa.—Schwartz v. Jaffe, 188 A. 295, 
324 Pa. 324—Mahoney v. City of 
Pittsburgh, 181 A. 590, 320 Pa. 44. 
S.D.—Petteys v. Leith. 252 N.W. 18. 
62 S.D. 149. 

Utah.—Balle v. Smith, 17 P.2d 224, 
81 Utah 179. 

\V’yo.—^Pierce v. Bean, 115 P.2d 660, | 
57 W3'o. 189. 

42 C.J. P 926 note 78. 

•Skidding as negligence or evidence of 
negligence see infra § 298. 

Where street or highway Is slippery 

(1) The driver must take into con¬ 
sideration slippery condition. 

Ky.—Hewitt's Adm’r v. Central 
Truckaway System, 194 S.W.2d 999, 
302 Ky, 459—^Atlantic Greyhound 
Corp. V. Franklin, 192 S W.2d 753, 
301 Ky. 867—Risen v. Consolidated 
Coach Corporation, 118 S.W.2d 712, 
274 Ky. 342—Gilreath v. Blue & 
Gray Transp. Co., 108 S.W.2d 1002, 
269 Ky. 787, followed in 108 S.W.2d 
1004, 269 Ky. 791. 

Mich.—Harding v. Blankenship, 264 
N.W. 312, 274 Mich. 118—Russell v. 
Szczawinski, 255 N.W. 731, 268 

Mich 112. 

Tenn.—Tiifany v. Shipley, 161 S.W.2d 
373, 26 Tenn.App. 539. 

(2) The required degree of care 
on part of motorist remains the 
same, that is, ordinary care, but mo¬ 
torist in exercise of ordinary care 
would be bound to drive with greater 
caution, at a slower rate of speed, 
and with more diligent observation 
than would be required were the sur¬ 
face of highway free from hazard.— 
Haman v. Goodman, 17 Ohio Supp. 
30. 

(3) A motorist is required to use 
care commensurate with dangerous 
condition of slippery highway. 

U.S—^Brinegar v. Green, C.C.A.Iowa, 
117 F.2d 316—Cope v. Heath, C.C. 
A.Ark.. 108 F.2d 854. 


Md.—^Wolfe V. State, for Use of 
Brown, 194 A. 832, 173 Md. 103. 

Pa—Fitzpatrick v. Pralon Cleaners & 
Dyer-s, 195 A. 644, 129 Pa.Super. 
437—^Krammes v. Tryon, Com.Pl., 
48 Lanc.Rev. 493. 

Va.—Webb v. Smith, 10 S.E 2d 503, 
176 Va. 235, 131 A.L.R. 558. 

(4) The driver should exercise care 
to keep his vehicle under control. 

La.—Berard v- Bulliard, App., 199 So. 

674. 

Md.—^Wolfe V. State, for Use of 
Brown, 194 A. 832, 173 Md. 103. 

Pa.—Mulheirn v. Brown, 185 A. 304, 
322 Pa. 171—^Maciulewicz, v. May, 
Com PI., 24 Erie Co. 346—Potance 

V. Cipriano, Com.Pl., 39 Luz.Leg. 
Reg. 63, 13 Som.Leg.J. 79. 

Tenn.—Stanford v. Holloway, 157 S. 

W. 2d 864, 25 Tenn.App. 379—^Na¬ 
tional Cash Register Co. v. Leach, 3 
Tenn.App. 411. 

Vt—Reid V. Abbiati, 32 A.2d 133. 113 
Vt- 233. 

W.Va.—Sigmon v. Mundy, 25 S.E.2d 
636, 125 W.Va. 591. 

(5) Speed should be reduced. | 

U.S.—^Pryor v. Strawn, C C.A.Neb., 

73 F.2d 595. 

Cal.—Davis v. Brown, 267 P. 754, 92 
Cal.App. 20. 

Pa.—Griffith v. V. A. Simreli & Son 
Co, 155 A. 299, 304 Pa. 165—Matz- 
asoszki v. Jacobson, 186 A. 227, 122 
Pa.Super. 180—^Burton v. Morvay, 
Com.Pl., 25 Erie Co. 318, affirmed 
34 A.2d 489, 348 Pa. 113—Miller v. 
Rishel, Com.Pl., 5 Sch.Reg. 84. 

42 C.J. p 926 note 78 [a]. 

(6) Automobile driver was charged 
with knowledge of rain and wet con¬ 
dition of highway and that the high¬ 
way, being of black-top construction, 
would probably be slippery after ram. 
—Sigmon v. Mundy, 25 S.B.2d 636, 
125 W.Va. 591. 

(7) Motorists are not bound to 
stay off the public roads merely be¬ 
cause they happen to be slippery.— 
Master v. Goldstein's Fruit & Prod¬ 
uce. 23 A.2d 443, 344 Pa. 1. 

Wet rails 

Pa.—Davin v. Levin, 65 A.2d 364, 357 
Pa. 554. 

57. La.—Tooke v. Muslow Oil Co., 
App., 183 So. 97. 

Mo —Hillis V. Home Owners' Loan 
Corporation, 154 S.W.2d 761, 348 
Mo. 601. 

42 C J. p 926 note 79. 

At corners or curves see infra 9 295. 
At intersections or crossings see in¬ 
fra §§ 357-359. 

58. Cal.—Sherman v. Frank, 146 P- 
2d 704, 63 Cal.App.2d 278—Cannon 
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V. Kemper, 73 P.2d 268, 23 Cal.App. 
2d 239. 

Ky.—McCray v. Earls, 101 S.W.2d 
192, 267 Ky. 89. 

La.—^Donovan v. Standard Oil Co. of 
Louisiana, App., 197 So. 320—Tooke 
V. Muslow Oil Co., App., 183 So. 97 
—Le Blanc v. Checker Cab Co., 8 
La.App. 472. 

Mo.—Hillis V. Home Owners’ Loan 
Corporation, 154 S.W.2d 761, 348 
Mo 601. 

Ohio —King v. Carnahan, 22 N.E.2d 
436. 61 Ohio App. 84. 

Or.—^Nisley v. Sawyer Service, Inc., 
261 P. 890, 123 Or. 293. 

Utah.—Balle v. Smith, 17 P.2d 224, 
81 Utah 179. 

Wyo.—Pierce v. Bean, 115 P.2d 660, 
57 Wyo. 189. 

42 C.J. p 926 note 80. 

59. Conn—Irwin v. Judge, 71 A. 572, 
81 Conn. 492. 

Pa.—Kirk v. McKnight, 167 A. 36, 
311 Pa, 483—Bert v. Walker, 21 A. 
2d 488, 146 Pa.Super. 50. 

60. Mo.—Hillis V. Home Owners’ 
Loan Corporation, 154 S.W.3d 761, 
348 Mo. 601. 

Utah.—Balle v. Smith, 17 P.2d 224, 
81 Utah 179. 

42 C.J. p 927 note 83. 

61. U.S.—^Pryor v. Strawn, C.C. A. 
Neb., 73 F.2d 595. 

N.C.—Brown v. Southern Paper Prod¬ 
ucts Co., 24 SB 2d 334, 222 N.C. 
626. 

42 C.J. p 927 note 84. 

62. Me.—Dansky v. Kotimaki, 130 A. 
871, 125 Me. 72. 

Pa.—Healy v. Shedaker, 107 A, 842, 
264 Pa. 512. 

63. N.T.—^Bradley v. Jaeckel, 119 N. 
T.S. 1071, 65 Misc 509. 

64. Cal,—^Burgesser v. Bullock, 214 
P. 649. 190 Cal. 673. 

La.—Simpson v. Pardue, 131 So. 854, 
15 La.App. 341. 

42 C.J. P 927 note 87. 

Knowledge of vehicle’s dangerous 
propensities 

(1) The owner and the driver of 
tractor and trailer were chargeable 
with knowledge of dangerous propen¬ 
sities of heavy and unwieldy outfit, 
especially while proceeding downhill 
on narrow icy pavement.—^Koleh- 
mainen v. E. B. Mills Trucking Co., 3 
N.W.2d 298, 301 Mich. 340. 

(2) Truck driver was bound to rec¬ 
ognize that he was operating a heavy 
machine capable of inflicting damage 
on others if not properly controlled 
and that there was danger of skid¬ 
ding due to icy pavement.—^Fitzpat¬ 
rick V. Pralon Cleaners & Dyers, 195 
A. 644, 129 Pa.Super. 437* 
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Particular speeds. Reference is made in the note of the situation and circumstances, or unreasonable 
to a number of cases in which particular rates of and improper.®^ 
speed have been held reasonable and proper in view 


65. Held reasonalble and proper 
der circumstances 

(1) Five to seven miles per hour. 

_Cairncy v. Cook, 165 N.E.' 406, 266 

Mass. 270—42 C.J. P 927 note S8 [a]. 

(2) Eight to ten miles per hour.— 
Butler V. Oswald, La.App., 4 So.2d 
241—42 C.J. p 9-7 note 88 [b], [c]. 

(3) Less than twelve miles per 
hQur.—Livingstone v. Dole, 167 N.W. 
639, 184 Iowa 1340—42 C.J. p 927 
note 88 [d]. 

(4) Fifteen miles per hour—Dob- 
rowolski v. Henderson, 130 So. 237, 15 
La.App. 79—42 C.J. p 927 note 88 [e]. 

(5) Fifteen to twenty miles an 
hour. 

Ariz.—Dixon v. Alabam Freight Co., 
112 P.2d 584, 57 Anz. 173. 

Va.—Clark v. Hodges, 39 S.E.2d 252, 
185 Va. 431. 

(6) Twenty miles an hour. 

111 ^—Bradley v. Thomas M. Madden 
Co.. 76 N.E.2d 797, 333 Hl.App. 153 
La.—Boland Mach. & Mfg. Co. v. 
Highway Ins. Underwriters, App., 

22 So.2d 307—Sundbery v. Ber. 
App , 162 So. 85. 

N.H.—Gagnon v. Krikorian, 31 A.2d 
49. 92 N.H. 344. 

(7) Twenty to twenty-five miles an 
hour.—Deichmann v. Gerard, La. 
App., 145 So. 30. 

(8) Twenty-five miles per hour. 

La.—Madison v. Berry, App., 145 So 

691—Martin v. Cazedessus, 130 So 
129, 15 La.App. 100. 

Pa.—Maguire v. Brogin, 171 A. 578, 
314 Pa. 306. 

42 C-J. p 927 note 88 [f]. 

(9) Twenty-five to thirty miles per 
hour. 

Conn.—Buckbee v. Schofield, 143 A. 
884, 108 Conn. 560. 

La.—Stevenson v. Campbell, 134 So. 

718, 17 La App. 14 2. 

Pa.—Hatch v. Robinson, 99 Pa.Sup€r. 
141. 

42 C.J. p 927 note 88 [g]. 

(10) Thirty miles an hour. 

Cal.—Curry v. Williams, 293 P. 623, 
109 Cal.App. 649. 

La.—Larance v. Norris, 134 So. 781, 
17 La.App. 148. 

(11) Thirty-five miles per hour. | 
Cal.—Barrington v. Sarles, 267 P- 

585, 92 Cal.App. 5. 

Ill.—Budds v. Keeshin Motor Exp. 

Co.. 61 N.E.2d 579, 326 Hl.App. 59. 
Neb.—Johnson v. Anoka-Butte Lum¬ 
ber Co., 5 N.W.2d 114, 141 Neb. 851. 

(12) Forty miles an hour. 

Iowa.—^Howk V. Anderson, 253 N.W. 
32, 218 Iowa 358 

N.C.—Smith v. Carolina Coach Co., 
199 S.E. 90, 214 N.C. 314. 

(13) Forty to fifty miles an hour. 
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—Galbraith v. Dreyfus, La.App., 162 
So. 246. 

(14) Forty-five miles an hour- 

111—Wever v. Staggs, 264 Hl.App. 
556. 

La,—^Dodge v. Bituminous Casualty 
Corp, App., 33 So.2d 95—Donovan 
V. Standard Oil Co. of Louisiana, 
App., 197 So. 320. 

Mich.—Leitch v. Getz, 267 N.W. 581, 
275 Mich- 645. 

(15) Fifty to sixty miles per hour. 

—Gauthier v. Foote, La.App., 12 So. 

2d 9. 

(16) Fifty-five miles per hour.— 
Moses V. Mitchell, 298 N.W. 338, 139 
Neb. 606. 

Held unreasonable or Improper under 
circumstances 

(1) Ten miles per hour.—Johnson 
V. Bi.sso Ferry Co., 127 So. 661, 13 La. 
App. 159. 

(2) Ten to fifteen miles per hour.— 
Ramsperger v. Los Angeles Motor 
Coach Co., 41 P.2d 562, 4 Cal.App.2d 
673—42 C.J- p 927 note 89 ta]. 

(3) Twelve miles per hour.—^Wong 
Kit v. Crescent Creamery Co., 263 
P. 481, 87 Cal.App. 563—42 C.J. p 927 
note 89 [b]. 

(4) Fifteen miles an hour.—^Dom¬ 
inick V. Haynes Bros., 127 So. 31, 13 
La.App, 434—42 C.J. P 927 note 89 
[c]. 

(5) Fifteen or twenty miles an 
hour. 

La.—Yuillemot v. August J. Claverie 
& Co., 125 So. 168, 12 La.App. 236. 
Tex,—Stamper v. Scholtz, Civ.App., 
29 S.W 2d 883, error refused. 

42 C.J. P 927 note 89 [d]. 

(6) Eighteen miles per hour.— 
Langley v. Viguerie, La.App., 189 So. 
006 —42 C.J. p 927 note 89 [d]. 

(7) In excess of fifteen or twenty 
miles an hour.—^ICelly v. Marshall’s 
Adm’r, 120 S.W.2d 142, 274 Ky. 666. 

(8) Twenty miles per hour. 

La.—Becker, for Use and Benefit of 
Becker, v. Mattel, App., 165 So. 474. 
Mass.—^Di Rienzo v. Goldfarb, 153 N. 

E. 784, 257 Mass. 272. 

42 C.J. p 927 note 89 [e]. 

(9) Twenty or tv/enty-flve miles an 
hour. 

La.—Guillory v. Horecky, 168 So. 481, 
185 La. 21—Lee Bros. Bakery v. R. 
L. Jeffries Trucking Co., App., 178 
So. 665—Jackson v. Cook, 176 So. 
622, reversed on other grounds 181 
So. 195, 189 La. 860. 

Mass.—Thibodeau v, Webster, 44 N. 

E 2d 647, 312 Mass. 363. 

42 C J. p 927 note 89 [f]. 

(10) Twenty-five miles per hour. 
Cal.—Smith v. Pacific Greyhound 

689 


Corporation, 35 P.2d 169, 139 Cal. 
App. 696. 

La.—Pepper v. Walsworth, 6 La.App. 
610. 

Mich.—^Reetz v. Schemansky, 270 N- 
W. 811, 278 Mich. 626. 

Wash.—^Knutson v. McMahan, 68 P.2d 
1033, 186 Wash. 51S. 

42 C.J. p 927 note 89 [&]. 

(11) Twenty-five or thirty miles 
per hour. 

La.—Mansur v. Abraham, App., 164 
So. 418, followed in Merey v. Abra¬ 
ham. 164 So. 420—Overstreet v. 
Ober. 130 So. 648. 14 La.App. 633. 

Me.—Peasley v. White, 152 A. 530, 
129 Me. 450, 73 A.L.R. 1017. 

42 C.J. p 927 note 89 [h], [i]- 

(12) Twenty-eight to thirty miles 
per hour.—Cook v. Miller Transp. Co., 
179 A. 429, 319 Pa. 85. 

(13) Thirty miles per hour. 

La.—Clifton v. Dean, App., 169 So. 
788. followed in 169 So. 790 — Eads 
V. Holliday, App., 144 So. 646. 

Or.—McNab v. O’Flynji, 272 P. 670 
127 Or. 490. 

Pa—Dennis v. Munyan, 11 A.2d 566 
139 Pa.Super. 310. 

42 C.J. p 927 note 89 [J]. 

(14) In excess of thirty miles per 
hour.—Shank v. Lucker, 296 N.W. 
852, 296 Mich. 705. 

(15) Thirty to thirty-five miles per 
hour. 

U.S.—Cromley v. Speich, D.C.Pa, 19 
F.Supp. 857, affirmed, C C.A., Speich 
V. Cromley, 94 F.2d 543. 

La.—Hagaman v. Bankers Indemnity 
Ins. Co., APP., 7 So 2d 390—Horn 
V. Barras, App., 172 So. 451. 

N.C.—Caulder v. Gresham, 30 S.E.2d 
312, 224 N.C. 402. 

Wis—^De Goey v. Hermsen, 288 N.W. 

770, 233 Wis. 69. 

42 C-J. p 927 note 89 [i]- 

(16) Thirty to forty miles per 
hour.—^Llorgau v, Domino, La.App., 
166 So. 208—42 C.J. p 927 note 89 [kl- 

(17) Thirty-five miles per hour.— 
Thalheim v. Suhren, 137 So. 874, 18 
La-App. 46—Poatell v. Ferris, 4 La. 
App. 17. 

(18) More than thirty-five miles 
per hour—Boudreaux v. Iseringhaus- 
en. La.App., 177 So. 412. 

(19) Thirty-five to forty miles an 
hour. 

Cal.—Jones v. Hedges, 12 P.2d llli 
123 Cal.App. 742. 

Mass.—Levine v. Bishop, 198 N.E. 
146, 292 Mass. 277. 

Neb.—^Campbell v. Slater, 254 N.W. 
897, 127 Neb. 231. 

Tex.—Reilly v. Buster, 82 S.W.2d 931, 
126 Tex. 323. 
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§ 292. - Duty to Reduce Speed or Stop 

The operator of a motor vehicle is not under any duty 
-to reduce his speed or to stop merely because he sees 
another vehicle or a pedestrian upon the highway, but, 
where reasonable care requires a slowing down or stop¬ 
ping of the machine to avoid an accident, the operator 
must act accordingly. 

The operator of a motor vehicle is not under any 
duty to reduce his speed®® or to stop®^ merely be¬ 
cause he sees another vehicle or a pedestrian on the 
highway in front of him, but he may, in the exer¬ 
cise of reasonable care, turn out to avoid an acci¬ 
dent.®® Where, however, the other traveler or ve¬ 


hicle is in such a perilous position that reasonable 
care requires a slowing down or stopping of the 
machine in order to avoid an accident, the opera¬ 
tor must act accordingly.®9 If the car is in fact 
driven at an excessive speed, the fact that the driv¬ 
er did all in his power to stop does not relieve the 
owner of the charge of negligence.'^® 

Special regulations. The operator of a motor ve¬ 
hicle must observe regulations imposing on him a 
special duty of slowing down under specified cir¬ 
cumstances, and this special duty of slowing 


(20) Forty or forty-five miles per 
hour—Woodruff v. Stewart, La.App„ 
C So 2d 796—42 C.J. p 927 note 89 [1]- 

(21) Forty-five to fifty miles per 
hour—Alderman v. Kelly, 32 A.2d 66. 
130 Conn. 98. 

(22) Fifty miles an hour.—^John¬ 
son V. Ohman, 117 P.2d 217, 10 Wash. 
2d 466. 

(2.3) Sixty to seventy-five miles an 
hour.—Hunt v Whitlock’s Adm’r, 82 
SW.2d 364, 259 Ky. 286. 

dSe. Ala —McBride v. Baggett 

Transp. Co.. 35 So 2d 101, 250 Ala. 
488. 

Ky,—Schulze Baking- Co. v. Daniel's 
Adm’r, 112 S.W.2d 1011, 271 Ky. 
717. 

Da.—Herring v. Holicer Gas Co., 
App., 22 So.2d 808. 

Ho.—Rubick V. Sandler, App., 219 S 
W. 401. 

Pa,—Adams v. Fields, 162 A. 177, 308 
Pa. 301. 

43 C J. p 927 note 91. 

Duty to reduce speed or stop: 

At corner or curve see infra § 295. 
At intersection or crossing see in¬ 
fra §§ 358, 359. 

Where view obstructed or vision 
interfered with see infra § 294. 
:Bisks not perceivable or expectable 

(1) Due care in the operation of an 
automobile does not require that mo¬ 
torist reduce his speed in the case of 
risks that are .not perceivable or ex¬ 
pectable. — Mack V. Hoyt, NH, 55 A. 
2d 891. 

(2) The risk of another motor ve¬ 
hicle skidding into one's path is or¬ 
dinarily a risk that is not so per¬ 
ceivable and expectable as to charge 
one with due care to reduce speed or 
take other precautions.—Mack v. 
Hoyt, supra. 

t67. Ala—McBride v. Baggett 
Transp. Co., 35 So.2d 101, 250 Ala. 
488. 

Iowa.—Bonnett v. Oertwig, 14 N.W, 
2d 739, 234 Iowa 864—Jordan v. 
Schantz. 264 IST.W. 259, 220 Iowa 
1251. 

Mo.—^Drake v. Thym, 97 S.W.2d 128, 
231 Mo.App. 383, certiorari quashed 
State ex rel. Thym v. Shain, 104 
B W.2d 237, 340 Mo. 927. 


Pa.—Adams v. Fields, 162 A- 177, 308 
Pa 301. 

42 C J. p 927 note 92. 

ea Idaho.—Quillin v. Colquhoun, 
247 P. 740, 42 Idaho 522. 

Mo.—Drake v. Thym. 97 S.W.2d 128, 
231 Mo.App. 383, certiorari quashed 
State ex rel. Thym v. Shain, 104 
S.W.2d 237, 340 Mo. 927. 

69. Ala.—^McBride v. Baggett 

Transp. Co.. 35 So.2d 101, 250 Ala. 
488. 

Cal—Washam v. Peerless Automatic 
Staple Mach. Co., 113 P.2d 724, 45 
Cal.App.2d 174—Welch v. Sink, 74 
P.2d 832, 24 Cal.App 2d 231—Mar¬ 
shall V Klatt, 64 P.2d 1105, 19 Cal. 
App.2d 110—^Butcher v. Thornhill, 
58 P.2d 179, 14 Cal.App.2d 149— 
Cuadrado v. Tarver, 15 P.2d 898, 

127 Cal.App. 434—Brower v. Arn- 
stein, 14 P.2d 863, 126 Cal.App. 291 
—Dam V. Bond, 251 P. 818, 80 Cal. 
App. 342. 

Del.—^Hill V. Day, 199 A. 920, 9 W.W. 
Harr. 400, 

Idaho.—Corpus Juris cited in York 
V. Alho, 16 P.2d 980, 982, 52 Idaho 
'528. 

Ill —Corpus Juris cited in Cooper v. 
Safeway Lines, 26 3)7.E,2d 632, 639, 
304 Ill.App. 302—Corpus Juris cit¬ 
ed iu Hicks V. Swift & Co , 1 N.E 
2d 918, 919, 285 Ill.App. 1. 

Iowa.—Swan v. Dailey-Luce Auto 
Co., 277 N.W. 580, 225 Iowa 89, re¬ 
hearing denied 281 N.W. 504, 225 
Iowa 89 

La.—Guillory v. Horecky, li6S So. 
481, 185 La. 21—^Rottman v. Bev¬ 
erly, 165 So. 153, 183 La. 947— 
Stamps V. Plenderson, App, 25 So 
2d 305—Berard v. Bulliard, App., 
199 So. 674—^Leitz v. Rosenthal, 
App., 166 So. 651—^Zuvich v. Bal- 
lay, App., 149 So. 281—^Alexander v. 
Standard Coffee Co, 134 So. 261, 
16 La.Appf. 286—Quintano v Ibos, 

128 So. 186, 14 La.App. 73—Thorn¬ 
hill V. Yellow Cab Co. of Monroe, 
'6 La App. 787. 

Mo.—^Wright v. Osborn, 201 S.W.2d 
935, 356 Mo. 382—^Dodson v. Gate 
City Oil Co., 88 S.W.-2d 866, 338 
Mo. 183—Cox v. Reynolds, App., 
18 S.W.2d 675. 
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N.H.—Dane v. MacGregor, 52 A 2d 
290. 

N.C.—Smith V. Miller, 183 S.E. 370, 
209 NC. 170. 

Okl.—Corpus Juris cited iu Ironside 
V. Ironside, 108 P.2d 1'57, 160, 188 
Okl 2'67, 134 A.L.R 621. 

Pa.—Nark v. Horton Motor Lines, 1 
A 2d 655, 331 Pa. 550—Small v. 
Morgan, 19'5 A. 153, 129 Pa.Super. 
41. 

Tex.—Red Arrow Freight Lines v. 
Smith, Civ.App., 93 SW.‘2d 495, er¬ 
ror dismjssed- 

W.Va.—^Vance v. Logan Williamson 
Bus Co., 46 S.E 2d 7S3. 

Wis.—^Lang v. Baumann, 251 N.W. 

461, 213 Wis. 258. 

42 C.J. p 928 note 94. 

Motorist appi-oachiug auimals must 
reduce speed so as to be able to 
avoid injury because of unexpected 
movement of animals.—Gambrel v 
Duensing, 16 P.2d 284, 127 Cal.App. 
593. 

Duties uot iucousisteut 

Primary duty to operate automo¬ 
bile at a lawful speed and primary 
duty to slacken speed are not nec¬ 
essarily inconsistent.—Hillis v. Home 
Owners' Loan Corporation, 154 S.W. 
2d 761, 348 Mo. 601. 

Statutory duty 

Statute requiring motorist to slow 
down on approach.ng curve or inter¬ 
section was designed for protection 
of pedestrians, as well as other trav¬ 
elers.—Gosselin v. Lemay, 153 A. 716, 
85 N.H. 13. 

Test of care exercised in control¬ 
ling and managing automobile is op¬ 
erator's success in stopping or fail¬ 
ing to stop, as required in exercise 
of due care.—McGill v. Baumgart, 
288 N.W. 799, :233 Wis. 86. 

70. Cal.—^Davis v. Brown, 267 P. 
754, 92 Cal App. 20. 

71. Iowa—^Falt v. Krug, 32 NW.2d 
781. 

Pailure to comply with statute held 
uegligeuce 

Iowa.—^Palt V. Krug, supra. 
Approaching dugway 

Failure to comply with statute re¬ 
lating to reducing speed on ap¬ 
proaching dugway is negligence per 
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down applies when approaching a bridge,*^2 qj- 
when approaching or passing pedestrians.'^^ ^ stat¬ 
ute providing that on approaching a pedestrian the 
operator of a motor vehicle shall reduce his speed 
to a specified rate and not exceed such speed until 
entirely past such pedestrian has been held to apply 
to a vehicle overtaking and passing a pedestrian 
traveling in the same direction.*^^ 

§ 293. - Possibility of Stopping 

The duty to keep a motor vehicle under control in¬ 


volves the element of ability to stop promptly within a 
reasonable distance, and in some jurisdictions it is the 
duty of the operator to keep his speed down to such a 
rate that he can stop within the distance in which he 
can plainly see an obstruction or danger. The rule is not 
a hard and fast one, however, and does not require the 
operator to be able to bring his vehicle to an immediate 
stop under all circumstances. 

The duty to keep a motor vehicle under control 
involves the element of ability to stop promptly*^^ 
within a reasonable distance.'^® This duty does not 
extend so far as to require that it must always be 
possible to bring the car to an immediate stop'^'^ on 


se but will not bar recovery unless 
it is the sole cause of injuries, al¬ 
though as a contributing cause it 
would operate to reduce recovery.— 
Reeve Bros. v. Guest, C.C.A.Ga, 132 
F.2d 778. 

72. Seasonable speed req.uired 

The statute providing that motor¬ 
ist shall reduce speed to reasonable 
and proper rate when approaching 
bridge does not necessarily demand 
reduction of speed, but only demands 
that motorist approach bridge at 
speed which is reasonable and proper 
under existing circumstances.—Coon 
V. Rieke, 6 N.W.2d 309, 232 Iowa 
859. 

73. Ind.—^American Carloading Cor¬ 
poration V, Giry Trust & Savings 
Bank, 25 N.E.2d 77'7, 216 Ind 649. 

Mass.—Engel v. Checker Taxi Co., 
176 N.E. 179, 27'5 Mass 471—Mul- 
roy V. Marinakis, 171 N.E. 670, 271 
Mass. 421. 

Miss.—Avery v. Collins, 157 So. 695, 
171 Miss. 636, motion overruled 15 8 
So. 652, 171 Miss. 636. 

42 C J. p 1034 note 2-5. 

Purpose 

Duty to slow down is to the end 
that driver may change course of 
his automobile if pedestrian does not 
heed the warning.—Pfisterer v. Key, 
33 N.E.'2d 330, 218 Ind. 521. 
Negligence or evidence thereof 
The violation of statute requiring 
motorist to slow down on approach¬ 
ing pedestrian not on sidewalk would 
be evidence of negligence.—Rosen¬ 
blatt V. Percy, 49 N.E.2d 114, 313 
Mass. 75'7. 

Pedestrian, walking on traveled por¬ 
tion of highway 

Before statute imposing duty on 
motorist to reduce speed of a motor 
vehicle to fifteen miles an hour when 
approaching pedestrians walking on 
traveled portion of highway becomes 
applicable, it must appear that pe¬ 
destrian was walking on traveled 
portion of the highway.—Fleming v. 
McMillan, 26 S E.2d 8, 125 W.Va, 356. 

Statute held not superseded 
Ind.—Conner v. Jones, 69 N.E.2d 677, 
116 Ind.App. 660, rehearing denied 
>60 N.E.2d 354, 116 Ind.App. 660. 


74. Kan.—^Eames v. Clark, 177 P. 
540, 104 Kan. 65—State v. Pfeifer, 
153 P. -552, 96 Kan. 791. 

75. Ark.—Livingston v. Baker, 15-5 
.S.W.2d 340, 202 Ark. 1097—Loda v. 
Raines, 100 S.W.2d 973, 193 Ark. 
513—Lockhart v. Ross, 87 S.W.2d 
73, 191 Ark. 743. 

Ill.—Harper v. Thompson, 47 N.E.2d 
501, 318 IlLApp. 226. 

Me.—Esponette v. Wiseman, 155 A. 
'650, 130 Me. 297. 

Mich.—Corpus Juris quoted in Bow- 
master V. William H. De Free Co„ 
233 N.W. 395, 397, 252 Mich. 505. 

Miss.—'Collins Baking Co. v. Wick¬ 
er, 142 So. 8. 166 Miss. 264. 

Pa—Kins v. Deere, 58 A.2d 335, 359 
Pa. 106—^Arble v. Murray, 58 A.2d 
143, 359 Pa. 12—^Reidinger v. Lew¬ 
is Jones, Inc., 4-5 A 2d 3, 353 Pa. 
298—^Kindt v. Reading Co., 43 A.2d 
145, 352 Pa. 419, 162 A.L.R. 1— 
Lane v. Samuels, 39 A.2d 626, 350 
Pa 446—Sweet v. Rounds, 36 A 2d 
815, 349 Pa. 152—Moore v. Meyer 
& Power Co., 31 A.2d 721, 347 Pa. 
152—Christ v. Hill Metal & Roof¬ 
ing Co., 171 A. 607, 314 Pa. 375— 
Fabel v. Hazlett. 43 A.2d 373, 157 
Pa. Super. 416—^Knoble v. Ritter, 20 
A.2d 848, 145 Pa Super. 149—Mor¬ 
ns V. Kauffman, 182 A. 758, 120 
Pa. Super. '515—Turner v. Philadel¬ 
phia Rapid Transit Co., 170 A. 382, 
111 Pa.'Super, 439—Glover v. 

Stoeltzlen, Com.Pl., 26 Erie Co. 178 
—^Maciulewicz v. May, Com.Pl., 24 
Erie Co. 346. 

43 C.J. p 928 note 97. 

At street or highway intersection see 
infra § 359. 

76- La.—^Pigott v. Bates, App., 143 
So, 53'5. 

Me.—^Esponette v. Wiseman, 155 A. 
650, 130 Me. 297. 

Md.—Baltimore Transit Co. v. Alex¬ 
ander, 192 A. 349, 172 Md. 454. 

Mich.—Corpus Juris quoted in Bow- 
master V. William H. De Free Co., 
233 NW. 395, 397. >252 Mich. 505. 

Wash.—Sebern v. Northwest Cities 
Gas Co., 10 P.2d 210, 167 Wash. 
600. 

42 C.J. p 928 note 98. 

77. TJ.S.—^Nash v. Raun, C.C.A.Pa., 
149 P.2d 885, certiorari denied 66 
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S.Ct. 99, 326 U.S. 758. 90 L.Ed. 
455. 

Ark.—Coca Cola Bottling Co. of 
Blytheville v. Doud, 76 S.W.2d 87, 
189 Ark. 986. 

Iowa.—Gregory v. Suhr, 268 NW. 14, 
2>21 Iowa 1283. 

Md.—Baltimore Transit Co v. Alex¬ 
ander, 192 A. 349, 172 Md. 4 54. 
Mich.—Meehl v. Barr Transfer Co., 
296 N.W. 844, 206 Mich 697—Leitch 
V Getz, 267 NW. >581. 275 Mich. 
64’5—Corpus Juris quoted in Bow- 
master V. William H. De Free Co., 
233 NW. 395, 307, 252 Mich, 505 
Pa.—O'Farrell v. Mil gram, 4'6 A.'2d 
165, 353 Fa. 468—Davidonis v. Ph.l- 
adelphia Gas Works Co , 32 A.2d 
304, 347 Pa. 314—Rhoads v. Her¬ 
bert, 148 A. 693, 298 Pa. 522—Fris¬ 
co V. Di Pabio, 2 A.2d 576, 133 Pa- 
Super. 299. 

W.Va.—Corpus Juris cited In Mer¬ 
cer Funeral Home v. Addison Bros. 
& Smith. 163 S E. 439, 440, 111 W. 
Va, 616. 

42 C.J, p 928 note 99. 

Within given number of feet 

Where driver on a trunk line is 
proceeding in a lawful manner, there 
is no rule that requires him to keep 
his automobile under su-ch control 
as to be able to stop within a given 
number of feet.—Botts v. Rusliton, 
Nev., 17-2 P.2d 147. 

Tests of control 

(1) The test of control is the abili¬ 
ty to stop quickly and easily. 

Mo.—Cox V. Reynolds, App., 18 S.W. 
2d 575. 

Neb.—Whitney v. Penrod, 32 N.W.2d 
131, 149 Neb. 636. 

Vt.—Nicholson v. Twin State Fruit 
Corporation, 29 A.2d 819, 113 Vt. 
59—Page v. McGovern, 3 A.2d 543, 
110 Vt. 166—Standard Oil Co. of 
New York v. Flint, 183 A. 336, 108 
Vt. 157—Williamson v. Clark, 153 
A. 448, 103 Vt. 288. 

42 C.J. p 928 note 97 [a], 

(2) A car is “under control” with¬ 
in the meaning of the law if it is 
moving at such a rate and the driver 
has the mechanism and power under 
such control that it can be brought 
to a stop with a reasonable degree 
of celerity. 
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the sudden arising of a dangerous situation which 
the driver could not reasonably have anticipated 
but reasonable care may require that the vehicle be 
so operated that it can avoid any danger by an im¬ 
mediate stop where a situation of danger is pres- 
ent'^9 or may reasonably be expected to develop at 
any time,80 or where the driver is, for any reason, 
unable to keep a lookout ahead.®! Another test 
sometimes laid down is a speed which will enable 


the driver safely to handle his machine so as to 
avoid a collision after he could and should have dis¬ 
covered another user of the highway.®^ 

Possibility of stopping within clear distance ahead. 
A number of courts have laid down as the rule that 
the driver must keep his speed down to such a rate 
that he can stop within the distance in which he can 
plainly see an obstruction or danger and this 


n.'S.—Brinegar v. Green, C.C.A.Iowa, 
117 F.2d 316—Kemp v. Gres ton 
Transfer Co-, D.C.Iowa, 70 F.Supp. 
621. 

Iowa.—^Martin v. Momyer, 300 N.W. 
310, 230 Iowa ll'oS—Gregory v. 

Suhr, 26S N.W. 14. 221 Iowa 1283— 
Hanson v. Manning. 239 N.W. 793, 
213 Iowa 62‘5—Duncan v. Rhom- 
berg, 236 N.W. 638, '212 Iowa 389— 
Altfilisch V. Wessel, 225 N.W. 862. 
208 Iowa 361—Carruthers v. Camp¬ 
bell, 192 N.W. 138, 195 Iowa 390, 
28 A.L..R. 949. 

Ky.—'Consolidated Coach Corporation 
V. Hopkins’ Adm’r, 37 S.W.2d 1, 238 
Ky. 136. 

Me.—Esponette v. Wiseman, 155 -A 
650, 130 Me. 297. 

Mo.—Cox V. Reynolds, App., 18 S.W. 
(2d 575. 

Tenn.—Phillips-Buttorff Mfg. Co. v. 
McAlexander, 15 Tenn.App. 618. 

(3) It has been said that the test 
usually applied in determining 
whether automobile is under control 
is ability to avoid colliding with 
another who is using highway and 
exercising proper care and caution. 
Mont.—Cowden v. Crippen, 53 P.2d 

98, 101 Mont. 18'7—McNair v. Ber¬ 
ger, 15 P.2d 834, 92 Mont. 441. 
Neb.—Spomer v. Allied Electric & 
Fixture Co., 232 N.W. 767, 120 Neb. 
399. 

(4) The term “under control” 
means that the operator, by means at 
his command and by ordinary care, 
could so lessen speed of his automo¬ 
bile or even stop, if necessary, as to 
avoid danger of a collision without 
injury to any parson or thing he 
could have reasonably anticipated as 
probably being on his right-hand 
half of the highway, or near enough 
thereto to be struck by any part of 
his automobile.—Renner v. National 
Biscuit Co., Tex.Civ.App., 173 S.W.2d 
332, error refused.—Justiss v. Na¬ 
quin, Tex.Civ.App., 137 S.W.2d 72. 

78. U.S.—Nash v. Raun, C.C.A.Pa., 

149 F.!2d 885, certiorari denied 66 
'S.Ct. 99. 326 U.S. 758, 90 L.Ed. 
455. 

Iowa.—^Howk v. Anderson, 253 NW. 
32, 218 Iowa 3'58—^Lindquist v. 

Thierman, '248 N.W. 504, 216 Iowa 
170, 8*7 A.L.R. 893. 

La.—^Pigott V. Bates, App., 143 So. 
535. 

Mich.—Corpus Juris quoted In Bow- 


master V. William H. De Free Co, 
233 N.W. 395, 397, 252 Mich. 605. 
Pa.—Ondrusek v. Zahn, 52 A.'2d 461, 
356 Pa. 537—Justice v. Weymann, 
158 A. 873, 30(6 Pa. 88. 

42 C.J. p 929 note 1. 

Complete control not required 
Complete control, which is such as 
will prevent collision by anticipating 
negligence or illegal disregard of 
traffic regulations, in absence of 
warning or knowledge, is not re¬ 
quired.—Spomer v. Allied Electric & 
Fixture Co., 232 N.W. 767, 120 Neb. 
399. 

79. Mich.—Corpus Juris quoted In 
Bowmaster v. William H. De Free 
Co., 233 N.W. 395, 397, 252 Mich. 
505. 

Mo.—^Dodson v. Gate City Oil Co., 88 
S.W.2d 866, 338 Mo. 183. 

Pa.—^Kirk v. McKnight, 167 A- 36, 
311 Pa 483. 

Vt.—^French v. Nelson, 17 A.2d 323, 
111 Vt. 386. 

4-2 C.J. p 929 note 2. 

80. Cal.—Vitali v. Straight, 68 P.2d 
746, 21 CalApp.2d 253. 

Mich.—Corpus Juris quoted In Bow- 
master V. William H. De Free Co., 
233 N.W. 395, 397, 252 Mich. 505. 
W.Va.—Corpus Juris cited in Mercer 
Funeral Home v. Addison Bros. & 
'Smith, 163 S.E. 439, 440, 111 W.Va- 
■616. 

42 C.J. p 929 notes 3, 5. 

81. Mich.—Corpus Juris quoted In 
Bowmaster v. William H. De Free 
Co., 233 N.W. 395, 397, 252 Mich. 
•506—Budnick v. Peterson, 184 N. 
W. 493, '215 Mich. 678. 

Vt.—French v. Nelson, 17 A.2d 323, 
111 Vt. 386. 

42 C.J. p 929 note 4. 

Bright lights of approaching vehicle 
(1) The duty devolves on driver, 
blinded by bright lights of approach¬ 
ing vehicle, to reduce speed so that 
he can stop immediately, if required 
to protect another user of highway. 
Cal —Flynn v. Kumamoto, 72 P.2d 
248, 22 Cal.App2d 607. 

Mich.—Pearce v. Rodell, 276 N.W. 
883, 283 Mich. 19—^Russell v. Szcza- 
winski, 255 N.W. 731. 268 Mich. 
112—Thompson v. Southern Michi¬ 
gan Transp. Co, 246 N.W. 174, 261 
Mich. 440—^Korstange v. Kroeze, 
246 N.W. 127, 261 Mich. 298—Gem- 
bolis V. Rydeski, 243 N.W. 44, 258 
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Mich. 6'21—Sellon v. Tanner, 233 
N.W. 224, 2'52 Mich. 231—Ruth v. 
Vroom, 222 N.W. 155. 245 Mich. 
■88, 62 A.L.R. 1528. 

Pa.—Cervinka v. Horlacher Delivery 
Service, 165 A. 857, 310 Pa. 504— 
Enders v. Hamilton, Com PI., 61 
Dauph.Co. 100—Green v. Gantz, 
Com.Pl., 31 Del.Co. 476. 

Vt.—Mangan v. Smith,' 56 A. 2d 476— 
Taylor v. Quesnel, -29 A.2d 812, 113 
Vt. 3'6—^French v. Nelson, 17 A.2d 
323. Ill Vt. 386. 

42 C.J. p 929 note 14. 

(2) Whenever he finds himself so 
blinded that he cannot see in front of 
him a distance within which he can 
stop his car at the rate of speed at 
which he is traveling, he should at 
once bring his car within such speed. 
—Terry v. Smylle, 133 So. 662, 161 
Miss. 31. 

82. Pa.—^Healy v. Shedaker, 107 A. 
842, 264 Pa. 512. 

Wash.—Ebling v. Nielsen, 186 P. 887, 
109 Wash. 355. 

83. U.S.—Car General Ins. Corp., 

Limited, U. S. Branch, v. Thibaut, 
C.C.A.La., 161 P.2d 657, reversed 68 

set. 79, 332 U.S. 751, 92 L.Ed. -, 

vacated and certiorari denied 68 S. 
Ct. 205, 332 U.S. 828, 92 L.Ed. 

- —^Underhill v. Tabbutt, D.C. 

Pa., 62 F.Supp. 11. 

Anz.—Dennis v. Stukey, 294 P. 276, 
37 Ariz. 299. 

Fla.—G. Ferlita & Sons v. Beck. 19'7 
So. 340, 143 Fla. 609. 

Kan.—^Drennan v. Pennsylvania Cas. 
Co., 176 P2d '522, 162 Kan. 2S'6— 
Leathers v. Dillon, 131 P.2d 668, 

156 Kan. 132. 

La.—Gaiennie v. Cooperative Produce 
Co., 199 So. 377, 196 La. 417. an¬ 
swers to certified questions con¬ 
formed to, App., 199 So. 610— 
Lynch v. Fisher, App., 34 So.2d 
513—Giorlando v. Maitrejean, App., 
22 So 2d 564—Rosenbloom v. Mer¬ 
cer, App., 8 So.2d 328—Russo v. 
Aucoin, App., 7 So.2d 744— 
O'Rourke v McCon-aughey, App., 

157 So. 598—Sexton v. Stiles, 130 
So. 8-21. 15 La.App, 148. 

Mass —^Levine v. Bishop, 198 N.E. 
146, 292 Mass. 277. 

Mich.—Schneck v. Genesee County 
Road Commission, 29-5 N.W. 234. 
'295 Mich. 482—Tliurkow v. City of 
Detroit, 291 N.W. 29, 292 Mich. 
617—Clark v. Jackson, i282 N.W. 
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nile is expressly declared by statutory provisions | in some jurisdictions.^^ 


175, 286 Mich. 355—Phillips v. In¬ 
ter-City Trucking Service, 273 N.W. 
336, 280 Mich. 30—Fraley v. J. Cal¬ 
vert’s Sons, 254 N.W. 167, 266 Mich. 
460—Moore v. U. S Truck Co., 244 
N.W. 228, 260 Mich 56—Wilkins v. 
Bradford. 225 N.W. 609, 247 Mich. 
157. 

Tenn.—Sterchi Bros. Stores Inc. v. 

Bird, 15 Tenn.App. 240. 

Vt—Towne v. Rizzico, 32 A.2d 129, 
113 Vt. 20'5—French v. Nelson, 17 
A.2d 323, 111 Vt. 386—Palmer v. 
Marceille. 175 A. 31. 106 Vt. 500. 
W.Va.—Divita v. Atlantic Trucking 
Co., 40 S.B.2d 324. 

tVis.—Zigler v. Kinney, 27 N.W.2d 
433, 250 Wis. 338—Guderyon v. 
Wisconsin Tel. Co., -2 N.W.2d 242. 
240 Wis. 215—Leonard v. Bottom- 
ley, 245 N.W. 849, 210 Wis. 411, 
followed in 245 N.W. 852, 210 Wis. 

420. and 245 NW. 853, 210 Wis. 

421. 

42 C-J. p 9’29 note 6. 

.Ahillty to ■bppfin or use of diligence 
to stop Insufficient 
Motorist must drive so that he can 
and will discover object on road 
ahead, perform manual acts neces¬ 
sary to stop and bring car to com¬ 
plete halt within range of his vi¬ 
sion, ability to begin to stop within 
such range or use of diligence to 
■stop after discerning object being 1 
insuflicient.—Buchel v. Williams, 262 
N.W. 759, 273 Mich. 132—Russell v. 
Szczawinski, 255 NW. 731, 268 Mich 
112—Thompson v. Southern Michigan 
•Transp. Co., 246 N.W. 174, 261 Mich. 
440. 

• Greater speed as negligence or evi¬ 
dence thereof 

(1) Greater speed is negligence as 
’ matter of law. 

' U.S.—’Central Surety & Insurance 
Corporation v. Murphy, C.C.A.Kan., 
103 F.2d 117. 

Ariz.—Campbell v. English, 110 P.2d 
'219, 56 Ariz. 549—'Coe v. Hough, 25 
P2d 54'7, 42 Ariz. 293 
Idaho —Maier v. Minidoka County 
Motor Co., 10*5 P.2d 1076, 61 Idaho 
642. 

Ill,—^Wedig V. Kroger Grocery & 
Baking Co., 282 IllApp. 370. 

■ Kan.—Goodman v. Wisby, 103 P.2d 
804, 152 Kan. 341—Eldredge v 

Sargent, 9'6 P.2d 870, 150 Kan. 824. 

' Ky.—Owen Motor Freight Lines v. 
Russell’s Adm’r, 86 SW.2d 708, 260 
Ky. 795. 

. Mich.—Ruth v. Vroom, 222 N.W. 155, 
■245 Mich. 88, 62 A.L.R. 1528— 

Diederichs v. Duke, 207 N.W. 874, 
234 Mich. 136. 

Utah.—Nielsen v. Watanabe, 62 P.2d 
■117, 90 Utah 401—Dailey v. Mid¬ 
western Dairy Products Co., 15 P. 
,2d 309, 80 Utah 331. 

' 12 C.J. p 929 note 6 [b]. | 


(2) Greater speed is strong evi¬ 
dence of negligence.—^Moler v. Mini¬ 
doka County Motor Colk, 105 P.2d 
1076, 61 Idaho 642. 

(3) Motorist is negligent if he is 
unable to stop his automobile within 
the range of his vision. 

La.—^Hutchinson v. T. L. James & 
Co., App., 160 So. 447—Bordelon v. 

T. L. James & Co., App., 148 Bo- 
484—Quatray v. Wicker, 134 So. 
313, 16 La App. 615. 

N.D.—Harmon v. Haas, 241 N.W. 70, 
61 N.D. 772, 80 A.LR. 1131. 

Fa.—Cormican v. Menke, To9 A. 36, 
306 Pa. 1516. 

(4) So, a motorist driving at such 
speed that he cannot stop or turn 
aside in time to avoid an obstruc¬ 
tion discernible within the range of 
his vision is usually negligent. 

Neb.—Ross v. Carroll, 291 N.Vv^. 726, 

138 Neb. 1—^Hardung v. Sheldon, 
275 N.W. 586, 133 Neb. 427—Most 
v. Cedar County, 252 N.W. 46'S, 126 
Neb. 54. 

Pa.—'Cormican v. Menke, 159 A. 36, 
306 Pa. 156. 

84. U.S.—Van Wie v. U. S., D.C. 
Iowa, 77 F.Supp. 22—Kemp v. 
Creston Transfer Co., D.C.Iowa, 70 
F.Supp. 621. 

Iowa.—Swan v, Dailey-Luce Auto 
Co., 277 N.W. 580, 225 Iowa 89, re¬ 
hearing denied 281 N.W. 504, 225 
Iowa 89—Lukin v. Marvel, 259 N. 
W. 782, 219 Iowa 773. 

Mich—Kemp v. Aldrich. 282 N.W. 
833, 286 Mich, 591, reheard 286 N. 
W. 81, 286 Mich, 71-5—Holmes v. 
Merson, 280 N.W. 139, 285 Mich. 
136—Russell v. Szczawinski, 256 
N.W. 731, 268 Mich. 112. 

Ohio.—King v. Carnahan, 22 N.E.2d 
436, <61 Ohio App. 84, 

Okl.—^Vammen v. Kinsey, 72 P.2d 
497, 181 Okl. 92. 

Pa.—Gaber v. Weinberg, 188 A. 187, 
324 Pau 38'5—^Janeway v. Lafferty 
Bros., 185 A. 827, 323 Pa. 324— 
Meek v. Allen, 58 A.2d 370. 162 
Pa.Super. 495—Burns v. Berwick 
Transp Co., Com.Pl., 26 Erie Co. 
241—Bradley v. Craig, Com.Pl., 2 
FayL.J. 178. 

Nature, purpose, and application of 
statute generally 

U.S.—^Kocher v. Creston Transfer Co., 
'C.C.A.Pa., 166 F2d 680. 

Iowa.—Graby v. Danner, IS N.W.2d 
595, 236 Iowa 700—Bonnett v. Oert- 
wig, 14 N.W,2d 739, '234 Iowa 864— 
Jordan v. Schantz, 264 N.W. 259, 
220 Iowa 1251—^Howk v. Anderson, 
■253 N.W. 32, 218 Iowa 358—Wo- 
soba v. Kenyon, 243 N.W. 669, 215 
Iowa 2'26. 

Mich—Odell v. Powers, 2'78 N.W. 
819, 284 Mich. 201. 

Ohio.—Smiley v. Arrow Spring Bed 
Co.. 33 N.E.2d 3, 138 Ohio St. 81, 
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133 A.L.R. 960—Sizemore v. Belser, 
74 N.E.2d 560, 80 Ohio App. 3S3— 
Glasco V. Mendelman, App., 58 N.E. 
2d 94, reversed on other grounds 56 
N.E.2d 210, 143 Oh^o St. 649—Jones 

V. Butler, 52 N.E.2d 347, 72 Ohio 
App. 33'3—Michael v. Saul, App., 
43 N,E.2d 219—^Mossman v. City of 
Cincinnati, App., 34 N.E.2d 246— 
Frey v. E. G. Buchseib, Inc., App.. 
33 N.E.2d 862—Curtis v. Hubbel, 
182 N.E. 589. 42 Ohio App, 520. 
Construction 

(1) The statute is given a techni¬ 
cal and literal interpretation.—Mi¬ 
chael V. Saul, Ohio App., 42 N.E.2d 
219—^Weaver v. Liberty Cabe, Ohio 
App., 33 N.E.2d 853. 

(2) Words “within the assured 
clear distance ahead" in statute 
mean that operator must at all times 
be able to stop automobile within 
distance for which discernible objects 
may be seen ahead of it. 

Iowa.—Blowers v. Waterloo, Cedar 
Falls & Northern Ry. Co., 8 N.W. 
'2d 751, 233 Iowa 258—Anderson v. 
Kist, 294 N.W. 726, 229 Iowa 462— 
Monen v. Jewel Tea Co., 288 N.W. 
637. 227 Iowa 647—Wells v. Wildin, 
277 N.W. 308, 224 Iowa 913, 115 A. 
L.R. 169—Edwards v, Perley, 274 
N.W. 910, 223 Iowa 1119—Mueller 
v. State Automobile Ins. Ass’n, 274 
N.W. 106, 223 Iowa 888, 113 A.L.R. 
1256—Lindquist v. Thierman, 248 
N.W. 504, ’216 Iowa 170, 8'7 A.L.R. 
893. 

Ohio.—Gumley v. Cowman, 193 N.E. 
627, 129 Ohio St. 36—Gatton v. F. 
J. Egner & Son. 73 N.E.2d 812, 79 
Ohio App. 358—Manchester v. 
Starr Transfer Co., App., 67 N.E. 
2d 133—Kohnle v. Carey, 67 N.E. 
2d 98, 80 Ohio App. 23. 

(3) The “assured clear distance 
ahead” must be distance or space 
between the motor vehicle of a mo¬ 
torist and any discernible obstruc¬ 
tion, or any limit of vision ahead of 
him on the highway.—’Smiley v. Ar¬ 
row Spring Bed Co., 33 N.E.3d 3, 138 
Ohio St. 81, 133 A.L.R. 960—Marchal 
v. Frankman, App., 68 N.E. 2d 679— 
Pressing v. Roadway Express, 42 N. 
B.2d 720, 69 Ohio App. 1. 

(4) "Assured" does not mean abso¬ 
lute certainty, the word being capa¬ 
ble of meaning made certain or un¬ 
doubted.—Sidle V. Baker, 3 N.E. 2d 
■537, 52 Ohio App. 89. 

(5) The rule requires motorist to 
keep automobile under such control 
that he can always stop within the 
distance that he can clearly see, and 
what such distance will be will vary 
according to visibility at the time 
and other attending circumstances.— 
Rich v. Petersen Truck Lines, 53 A. 
2d 72'5, 357 Pa. 318—Stark v. Fuller¬ 
ton Trucking Co., 179. A. 84, 318 Pa. 
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The rule is not a hard and fast one,*® and some i where there is no statute on which the rule can be 
courts have definitely rejected it,** particularly | based.*7 The rule does not apply if the motorist is 


541—Lauerman v. Strickier, 14 A.2d 
608, 141 Pa. Super. 240—Marron v. 
Elmduist. 200 A. 207, 132 Pa.Super. 
12 . 

(6) Statute does not refer to entire 
width of forty or forty-four foot 
road, especially when driving- at 
night, but only to lane motorist is 
using.—Shaeffer-Weaver Co. v. Mal- 
lonn. 186 N.E. 514, 45 Ohio App. 1. 

07) The statutory amendment, pro¬ 
viding thT-t a driver may assume 
that all persons using the highway 
will observe the law, manifested an 
intent that the right to assume com¬ 
pliance with the law by others is to 
be considered in determining whether 
the statute has been violated.—Cen¬ 
tral States Electric Co. v. McVay, 5 
N.W.2d 817, 232 Iowa 469. * 

Violation of siratute held negligence 
Okl—Miller v. Dobbs, 71 P.2d 737, 
180 Okl. 576. 

Violation of statute held negligence 
per se 

Iowa.—Swan v. Dailey-Luce Auto 
Co., 265 N.W. 143, 221 Iowa 842— 
Ellis V. Bruce, 252 N.W. 101, 217 
Iowa '258—Lorimer v. Hutchinson 
Ice Cream Co., 249 N.W. 220, 216 
Iowa 384—Peckinpaugh v. Engelke, 
247 N.W. 822, 215 Iowa 1248— 
Danner v. Cooper, 246 N.W. 223, 
'215 Iowa 1354—Harvey v. Knowles 
Stor-^ge & Moving Co, 244 N.W. 
660, 21'5 Iowa 35—^Wosoba v. Ken¬ 
yon, 243 N.W. 569, 215 Iowa 226. 
Mich.—Pearce v. Rodell, 276 N.W. 
S83, 283 Mich. 19, 284 Mich. 201— 
Thompson v. Southern Michigan 
Transp. Co., 24i6 N.W. 174, 261 
Mich. 440. 

Ohio.—Glasco v. Mendelman, 56 N.E. 
'2d 210, 143 Ohio St. 649—Kormos 
V- Cleveland Retail Credit Men’s 
Co., 3 N.E 2d 427, 131 Ohio St. 471— 
Gumley v. Cowman, 193 N.E. 627, 
129 Ohio St. 36—Skinner v. Penn¬ 
sylvania R. Co, 186 N.E. 722, 127 
Ohio St. 69—Sweeney v. Schneider, 
'53 N.E.2d 820, 73 Ohio App. 157— 
Jones V. Butler, 52 N.E.'2d 347, 72 
Ohio App. 335—^Dye v. Spohn, App., 
36 N.E.2d 425—^Hartsock v. George, 
17 N.E 2d 667, 59 Ohio App. 249— 
Morr V. Merkle, 192 N.E. 279, 47 
Ohio App. 533. 

To comply with statute, a motorist 
must not operate h s automobile at 
greater speed than will permit him to 
bring automobile to a stop within 
distance between his automobile and 
a discernible object obstructing his 
path, unless such assured clear dis¬ 
tance ahead is, without his fault, 
suddenly cut down or lessened by the 
entrance, within such clear distance 
ahead and into his path, of some ob¬ 
struction which renders him unable 
in exercise of ordinary care to avoid 


colliding therewith.—Smiley v. Ar¬ 
row Spring Bed Co., 33 N.E.2d 3, 138 
Ohio St. 81, 133 A.L.R. 960—Snouffer 
V. Potter Lumber & Supply Co, 64 
N.E.2d 77, 77 Ohio App. 546—Swee¬ 
ney V. Schneider, 53 N.E.'2d 820, 73 
Ohio App. 157. 

Kxcuse for noucompliance with stat¬ 
ute 

(1) If the state of facts appearing 
in any particular case discloses a 
situation which presents a justifiable 
legal excuse, the statute does not 
apply. 

Iowa.—Central States Electric Co. v. 

McVay, 5 N.W.2d 817, 232 Iowa4'69. 
Ohio.—Gatton v. F. J. Egner & Son, 
73 N.E.2d 812, 79 Ohio App. 358. 

(2) A moto'*ist who failed to com¬ 
ply with statute may excuse such 
failure and avoid the legal imputa¬ 
tion of negligence per se by estab¬ 
lishing that, without his fault, and 
because of circumstances over which 
he had no control, compliance with 
the law was rendered impossible.— 
Hangen v. Hadfield, 20 N.E.2d 715, 
135 Ohio St. 281—^Kormos v. Cleve¬ 
land Retail Credit Men’s Co., 3 N. 
E.2d 427, 131 Ohio St. 471—Michael 
V. Saul, Ohio App., 42 N.E.'2d 219— 
Hartsock v. George, 17 N.E.2d 667, 
59 Ohio App. 249, 

(3) Legal excuse is anything mak¬ 
ing It impossible to comply with 
statute; anything over which driver 
has no control; emergency not 
caused by driver; or excuse or ex¬ 
ception specifically provided by stat¬ 
ute.—Swan V. Dailey-Luce Auto Co., 
265 N.W. 143, 221 Iowa 842. 

(4) Neither existence of any state 
of facts of traffic, surface, and width 
of road or highway, nor existence 
of any other conditions, constitutes 
a legal excuse for violation of stat¬ 
ute unless there is an independent 
and intervening, proximate causal 
factor.—King v. Carnahan, 22 N.E. 
2d 436, 61 Ohio App. 84. 

(5) Failure to obey statutory re¬ 
quirement can never be excused 
where dangerous object is standing 
still before outer limit of assured 
clear distance ahead has been 
reached, and continues in that one 
position.—Stark v, Fullerton Truck¬ 
ing Co., 179 A. 84, 318 Pa. 541. 

(6) Blindness caused by oncoming 
headlights will not excuse driver 
from statutory duty.—Clark v. Jack- 
son, 282 N.W. 175, 286 Mich. 355. 

Violation, of another statutory pro¬ 
vision requiring motorist to drive at 
a careful or prudent speed not great¬ 
er or less than is reasonable does not 
necessarily result in violation of pro¬ 
vision requiring motorist to operate 
automobile so that he can stop it 

694 


[ within the assured clear distance 
I ahead—^Wells v. Wild.n, 277 N.W 
308, 224 Iowa 913, 115 A.L R. 169. 

05. U.S.—Car & General Ins. Corp.„ 
Limited, U. S. Branch, v. Thibaut[ 
C.C.A.La., 161 F.2d 657, reversed 68 
,S.Ct. 79, 332 U.S. 751, 92 L.Ed. 

-vacated and certiorari denied 

68 S.Ct. 205, 332 U.S. 828, 92 L. 
Ed.-Central Surety & Insur¬ 

ance Corporation v. Murphy, C.C.A 
Kan., 103 F.2d 117. 

Kan.—^Drennan v. Pennsylvania Cas¬ 
ualty Co.. 176 P.'2d 522, 162 Kan 
2S'6. 

La.—Gaiennie v. Cooperative Produce 
•Co., 199 So. 377, 196 La. 417, an¬ 
swers to certified questions con¬ 
formed to, App., 199 So. 610. 

Neb.—Hardung v Sheldon, 27'5 N.W. 
586, 133 Neb 427. 

Ohio.—Manchester v. Starr Transfer 
Co., App.. 67 N.E.2d 133—Kohnle v. 
Carey, 67 N.E 2d 98, 80 Ohio App. 
23—^Hangen v. Hadfield, 22 NE.2d 
419, 61 Ohio App. 93, affirmed 20 N. 
E.2d 715, 135 Ohio St. 281 
Vt.—French v. Nelson, 17 A.’2d 323. 
Ill Vt. 386—Chaffee v. Duclos, 166 
A. 2, 105 Vt. 384. 

W.Va.—Divita v Atlantic Trucking 
Co., 40 S.E.2d 324. 

42 C.J. p 929 notes 7, 8. 

Corners or curves see infra § 29'5. 
Reason for rule 

Each case must be considered in 
the light of its own peculiar state of 
facts and circumstances.—Murphy v. 
Hawthorne, 244 P. 79, 117 Or. 319. 

Statute prohibiting a speed greater 
than will permit stopping within as¬ 
sured, clear distance ahead is not a 
hard and fast rule applicable in 
every case where a motorist collides 
with a stationary object.—^Knaus 
Truck Lines v. Commercial Freight 
Lines, 29 N.W.2d 204, 238 Iowa 135'6. 

86. Or—^Alt V. Krebs, 88 P.2d 804^ 
161 Or. 256. 

42 C.J. p 929 note 7. 

Negligence 

(1) The doctrine that it Is negli¬ 
gence as a matter of law to drive an 
automobile at such a rate of speed 
that it cannot be stopped within 
range of driver's vision has been de¬ 
clared not the law.—^Alt v Krebs, 
supra. 

(2) The rule has no application 
where vision has been obscured by 
smoke to such extent that driver 
cannot see an obstruction which sud¬ 
denly appears before him and which 
he has no reason to anticipate.— 
French v. Christner, 143 P.-Sd 674, 
173 Or. 158. 

87. Va.—Twyman v. Adkins, 191 S. 
E. 615, 168 Va 456. 
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confronted with a sudden emergency not of his 
making,®^ as where he is suddenly confronted with 
blinding lights of an approaching car, and the colli¬ 
sion occurs without time for him to reduce his speed 
or to stop,and the test to be applied is what an 
ordinarily prudent person would have done under 
the circumstances as they then appeared to exist.^^0 

Possibility of stopping within range of own head¬ 


lights. While the rule is not a hard and fast one,^^ 
and in each case the particular circumstances must 
be considered, since they determine the question of 
negligence, has been laid down in a number of 
cases that, when driving in the dark, the operator 
should keep to such speed that he may stop within 
the range of his own headlights and, although 
other courts have declined to adopt this test as a 


88. U.S.—Cook Paint & Varnish Co. 
V. Hickling, C.C.A.Neb., 76 F.2d 
718 

Iowa—^Howk V. Anderson, 253 N.W 
32, 217 Iowa 35S—Lindquist v. 

Thierman, 248 N.W. 504, 216 Iowa 
170, 8'7 ALR. 893. 

Ran.—Drennan v. Pennsylvania Cas¬ 
ualty Co., 17'6 P.'2d 522, 162 Kan. 
286. 

La.—Testard v. Board of Com’rs of 
Port of New Orleans, 8 La.App. 
238—Testard v. Board of Com'rs of 
Port of New Orleans, 7 La.App. 
533. 

W.Va.—Fleming v. Hartrick, 131 S.E. 

558, 100 W.Va 714 
^Object suddenly appearing 

The speed of a motor vehicle need 
not be such that a driver can avoid 
hitting an object which suddenly ap¬ 
pears a short distance before him, 
and, if the obstacle is for the fi^st 
time within the driver’s view after 
the driver has passed the point of 
assured clear distance ahead, he can¬ 
not be said to be driving at a neg¬ 
ligent speed and without his vehicle 
under proper control merely because 
he cannot avoid a collision. 

U.S.—Nash V. Raun, C.C.A,Pa, 149 
F.2d 885, certiorari denied 66 S.Ct. 
99. 326 U.S 758, 90 L.Bd. 455. 

Ry.—Owen Motor Freight Lines v. 
Russell’s Adm'r, 86 S.W 2d 708, 260 
Ky. 795. 

Lia.—^Penton v. Fisher, App., 15'5 So. 
35, followed in Entrevia v. Fisher, 
155 'So. 41, and Nettles v. Fisher, 
155 So. 41. 

■Sudden, unexpected entry into path 
of travel 

(1) A sudden and unexpected entry 
into the path of travel will take the 
J3ase out of the assured clear dis¬ 
tance statute —Smiley v. Arrow 
•Springs Bed Co., 33 N.E.2d 3, 138 
Ohio St. 81, 133 A.L.R. 960~Man- 
xhester v. Starr Transfer Co, Ohio 
App , 67 N.B.!2d 133—Kohnle v. Car- 
£y, 67 N.E.2d 98, 80 Ohio App. 23— 
Reeves v. Joe O. Frank Co., 62 N.B. 
2d 886, 76 Ohio App. 1—Stuchel v. 
■Cleveland Ry. Co., Ohio App., 58 N. 
E 2d 430—^Pressing v. Roadway Ex¬ 
press, 42 N.E.2d 720, 69 Oh.o App. 1. 

(2) The statutory provision was 
pot applicable to a motorist who, 
while proceeding in lawful manner 
on a main thoroughfare, collided with 
a truck being backed out of a pri¬ 
vate driveway onto the main thor¬ 


oughfare without yielding the right 
of -way as required by the statute, 
since the motorist w'as not required 
to anticipate a violation of the stat¬ 
ute by the truck driver, or to change 
the course of the automobile until 
aware of the violation.—Bohn v. 
Deyo, 35 N.E.2d 451, 6'6 Ohio App. 
500. 

89. Kan.—^Drennan v. Pennsylvania 
Casualty Co., 176 P.2d 522, 162 
Kan. 286. 

La.—General Exchange Ins. Corpora¬ 
tion V. M. Romano & Son, App., 190 
So. 168. 

Utah.—^Nielsen v. Watanabe, 62 P.2d 
117, 90 Utah 401. 

Speed and control where vision inter¬ 
fered with by headlights of ap¬ 
proaching vehicle generally see in¬ 
fra § 294. 

90. Or.—Murphy v. Hawthorne, 244 
P. 79, 117 Or, 319. 

General test of care see supra § 247. 

91. U.S.—Car & General Ins. Corp. 
V. Cheshire, C.CA.La., 159 F.2d 
985—New Amsterdam Casualty Co. 
V. Ledoux, C.CALa., 159 F.2d 905. 

Ariz.—^Alabam Freight Lines v. 
Phoenix Bakery, 166 P.2d 816, 64 
Ariz. 101. 

Ark.—Coca Cola Bottling Co. v. 

Shipp, 297 S.W. 8-56, 174 Ark. 130. 
La—German v. City of New Orleans, 
App, 3 So,2d 181. 

Ohio.—Tresise v. Ashdown, 160 N.E. 
898, 118 Ohio-St. 307, 58 A.L.R. 
1476. 

Pa.—^Hasker v. Mease, Com.PL, 69 
Montg.Co. 364. 

Tenn.—^Main St. Transfer & Storage 
Co. V. Smith, i63 S.W.2d 665, 166 
Tenn. 482. 

Buie held inapplicable 

(1) Where the object struck was 
not seen until the driver was close 
upon it.—Johnson v. Anoka-Butte 
Lumber Co., 6 N.W.2d 114, 141 Neb. 
851. 

(2) Where obstruction motorist 
had no reason to expect appeared 
suddenly immediately before his au¬ 
tomobile—Holcomb V. Perry, 138 So. 
692, 19 La.App. 11. 

(3) Where object may not reason¬ 
ably be distinguished, even though 
within range of lights, because of 
its invisibility to person in exercise 
of ordinary care as to lookout — 
Mann v. Reliable Transit Co., t259 N. 
W- 415, 217 Wis. 465. 
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[ (4) Where motorist was unable to 

see truck with burning headlights 
standing in normal position on op¬ 
posite side of road until he was 
within one hundred fifty feet there¬ 
of and then was unable to see at¬ 
tached trailer which blocked high¬ 
way, because of absence of lights on 
trailer and glare of truck headlights. 
—Schildnecht v. Follmer Trucking 
Co., 199 A. 220, 330 Pa. 550. 

(5) With respect to contributory 
negligence on part of driver proceed¬ 
ing at night at slow speed on private 
premises see infra § 564b 

92. U.S.—Car & General Ins. Corp. 
V. Cheshire, C C.A.La., 150 F.2d 
985—New Amsterdam Cas. Co. v 
Ledoux, C.CA.La., 159 F.2d 905. 

Anz.—^Alafcam Freight Lines v. Phoe¬ 
nix Bakery, 166 P.2d 816, 64 Ariz. 
101 . 

Ark—Coca Cola Bottling Co. v. 

Shipp, 297 S.W. 856, 174 Ark. 130. 
La.—Herring v, Holicer Gas Co., 
App, 22 So 2d 868—Muller v. Phil¬ 
lips, App., 20 So’2d 443—^Aden v, 
Allen, App., 3 So.2d 905—Ge man 
V. City of New Orleans, App., 3 
So.2d 181—Hanno v. Motor Freight 
Lines, 134 So. 317, 17 La.App. 62. 
Vision shortened by storm or other 
conditions 

A motorist is not required to have 
automobile under such control as to 
be able to stop within range of lights 
even if vision is shortened by storm 
or other conditions.—Baldwin v. Mit- 
try, 102 P.2d 643, 61 Idaho 427. 

93. U.'S.—^Car & General Ins. Corp., 
Limited, U. S. Branch, v. Thibaut, 
C.C.A.La., 161 P.2d 657, reversed 68 

S.Ct. 79, 332 U.S. '751, 92 L.Ed. -, 

vacated 68 S.Ct. 205, 332 U.S. 828. 

92 L.Ed. -certiorari denied 68 

S.Ct. 205, 332 U.S. 828, 92 L.Ed.- 

—Car & General Ins. Corp v. Che¬ 
shire, C.CA.La., 159 F.2d 985. 

Idaho.—^Alaier v. Minidoka County 
Motor Co., 105 P.2d 1076, 61 Idaho 
642—Stanger v. Hunter, 291 P. 
1060, 49 Idaho 723 

Iowa—Ellis V. Bruce, '252 N.W. 101, 
,217 Iowa 258—^Kadlec v. A1 John¬ 
son Const. Co., 252 N.W. 103, 217 
Iowa 299. 

Kan.—^Harrison v. Travelers Mut. 
Casualty Co„ 134 P.2d 681, 156 
Kan. 492—^Hayden v. Jack Coopei 
Transport Co., 5 P.2d 837, 134 Kan 
172. 
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La.—^Ledoux v. Beyt, App, 35 So.2d 
472—Lynch v. Fisher, App.» 34 So. 
•3d 613—Rachal v. Balthazar, App, 
32 So.2d 4S3—Tatum Bros. v. Her¬ 
rin Transp Co., App., 29 So.2d 799 
—Mickens v. F. Strauss & Son, 
App., 28 So.2d 84—Odom v. Long, 
App., 26 So.2d 709—^Herring v. 
Holicer Gas Co., App., 22 So.*2d 868 
—Coffey V. Lalanne, App., 20 So.2d 
614, opinion adhered to 24 So.2d 
658—^Domite v. Thompson, App., 9 
So.2d '55—Rector v. Allied Van 
Lines, App., 198 So. 516—^Langley 
V. Viffuerie, App., 189 So. 606— 
Williams v. Campbell, App., 185 So. 
683—Meaux v. Gulf Ins. Co., Apu., 
182 So. 158, follo-wed in 182 So. 
164, two cases — Butler v. Missis- 
sjpi Foundation Co., App., 175 So 
887—^Horn v. Barras, App., 172 So. 
451—^llag-gio V. M. F. Bradford Mo¬ 
tor Express, App., 171 So. 859, re¬ 
hearing refused and mod fied on 
other grounds 172 So. 438—Clifton 
V. Dean, App., 169 So. 788, fol¬ 
lowed in 169 So. 790—Goodwin v. 
Theriot. App.. 165 So. 342—Man¬ 
sur V. Ahraham, App., 164 So. 418, 
followed in Merey v. Abraham, 164 
So. 420—O’Rourke v. McConaimhey, 
App., 157 So. 598—^P. Strauss & 
Son V. Childers, App., 147 So. 53 6— 
Wyble V. Putfork, App., 141 So. 
776—^Parlongue v. Leon, 6 La.App. 
18. 

Mich—Ruth V. Vroom, 222 N.W. 155, 
24-5 Mich. 88, 62 A.L.R. 1528. 

Neb—Allen v. Clark. 28 N.W2d 439, 
148 Neb. '627—^Hendren v. Hill, 267 
N.W. 340, 131 Neb. 163. 

N.'C.—Tyson v. Ford, 47 S.E.2d 251, 
228 N.C. 778—Caulder v. Gresham, 
30 SB.2d 312, 224 N-C. 402—Allen 
V. Dr. Pepper Bottling Co. of 
Washington, 2'5 S E.2d 388, 223 N. 
C. 118—Dillon V. City of Winston- 
Salem. 20 S.E.2d 845, 221 N.C. 512 

Pa.—Nalevanko v. Marie, 195 A. 49, 
328 Pa. 586—Schwartz v. JafCe, 188 
A. 295, 324 Pa 324—Janeway v. 
Lafferty Bros., 185 A. 827. 323 Pa, 
324—Jenkms v. Poley, 50 A.2d 32, 
160 Pa Super. 6—Dennis v. Munyan, 
11 A.-2d 566. 139 Pa.Super. 310— 
Milliken v. United Laundries, 161 
A. 873, 105 Pa Soper. 286—Farley 
V. Ventresco, 1-57 A. 1, 103 Pa. 
Super. 98, reversed on other 
grounds 161 A, 534, 307 Pa. 441— 
Wherry v. Cox, Com.Pl., 28 Del.Co. 
299—^Weaver v. Scranton Bus Co., 
Com.Pl., 44 LackJur. 233—^Hasknr 
V. Mease, Com.Pl., 69 Montg.Co. 364 
—Stein V. Taylor, Com, PI., 56 
Montg.Co, 199. 

Tenn.—^Westmoreland v. Martin, 13 
Tenn.App. 142. 

Utah.—Hansen v. Clyde, 56 P.2d 1366, 
89 Utah 31, 104 A.L.R. 943. 

Vt.—Healy v. Moore, 187 A. 679. 108 
Vt- 324, followed in 187 A. 692, 108 
Vt. 351—Steele v. Fuller, 158 A. 
666, 104 Vt. 303. 


MOTOR VEHICLES 

Wis—^Mann v. Reliable Transit Co., 
259 N.W. 415, 217 Wis. 465. 

42 C.J. P 930 note 20. 

"A person operating a motor ve¬ 
hicle at night must so drive that he 
can stop his car or change its direc¬ 
tion to avoid collision with any ob¬ 
stacle or obstruction that appears 
within the range of his headlights.*' 
—Schildnecht v. Follmer Trucking 
Co., 199 A. 220, 221. 330 Pa. 550. 

Visibility impaired by storm or other 
conditions 

The operator of a motor vehicle 
has the duty to maintain such con¬ 
trol over it as to enable him to bring 
it to a stop within the range of its 
headlights, however much visibility 
may be impaired by storm, darkness, 
fog, a curve in the road, or other 
conditions. 

Pa.—^^Veibel v. Ferguson, 19 A.2d 357, 
342 Pa. 113—^Hutchinson v. Follmer 
Trucking Co., 5 A 2d 182, 333 Pa. 
424—Simrell v. Eschenbach, 154 A. 
369. 303 Pa. 156—Filer v. Filer, 152 
A. 567, 301 Pa. 461—^Moads v. Rut¬ 
ter. 184 A. 560, 122 Pa.Super. 64— 
Rocco V. Tillia, 162 A. 495. 106 Pa 
Super. 597—Freed v. Pottsville 
Storage & Transfer Co., Com.Pl., 
6 Sch.Reg. 49—Rugens v. Jones, 
Com.Pl., 54 York Leg Rec. 8. 

Tenn.—Cleveland Transfer Co. v. 
Clark, 6 Tenn.App. 364. 

Negligence 

(1) Operation of motor vehicle at 
such speed that it cannot be stopped 
within distance clearly illuminated 
by its headlights is negligence. 

La.—Boland Mach. & Mfg. Co. v. 
Highway Ins. Underwriters, App., 
22 So.2d 307—Baden v. Globe In¬ 
demnity Co., App., 146 So. 784— 
Carlisle v. Louisiana Oil Refining 
Corporation, 3 La.App. 671. 

Mich—^Angstman v. Wilson, 241 N. 
W. 909, 258 Mich. 195—Hinchey v. 
J. P. Burroughs & Son, 215 N.W. 
346, 240 Mich. 273—Clark v. Law¬ 
rence Baking Co., 215 N.W, 337, 240 
Mich. 352—^Lett v. Summerfield & 
Hecht, 214 N.W. 939, 239 Mich. 699. 
Pa—Cormican v. Menke, 159 A, 36. 
306 Pa. 156. 

Tenn.—Main St. Transfer & Storage 
Co. v. Smith, 63 S.W.2d 665, 166 
Tenn. 482—^Harris v. Hendrixson, 
155 S.W.2d 876, 25 Tenn.App. 221 
—Dixie-Ohio Express Co. v. Moore, 
118 S.W.2d 1021, 22 Tenn.App. 131 
—Cleveland Transfer Co. v. Clark, 
6 Tenn.App, 364—Tennessee Cent. 
Ry. Co. V. Schutt, 2 Tenn.App. 514. 
42 C.J. p 930 note 20 [a]. 

(21 Driving, at night, at such 
speed as not to permit driver to 
avoid injuring persons coming with¬ 
in range of headlights constitutes 
negligence.—^Rhodes v. Fullilove, 134 
So. 840, 161 Miss. 41—^Frazier v. Hull, 
127 So 775, 157 Miss. 303. 

(3) Operating vehicle without 
windshield wiper on misty night at 
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speed preventing stopping within dis¬ 
tance illuminated by headlights was 
held negligence.—F. Strauss & Son v. 
Childers, La.App., 147 So. 536. 

Negligence per se 

(1) It is negligence as a matter of 
law to drive a motor vehicle along a 
public highway in the dark at such 
speed that it cannot be stopped with¬ 
in distance within which objects can 
be seen ahead of it. 

Ill.—Skamenca v. Reeser, 13 N.E,2d 
668, 294 IlLApp. 216. 

Ind.—Pejinsylvania R. Co. v. Huss, 
180 N.E 919, 96 Ind.App. 71. 

Kan.—Curtiss v. Fahle, 139 P 2d 827,. 
157 Kan. 226—Wright v. National 
Mut. Casualty Co. of Tulsa, 129 P. 
2d 271, 155 Kan. 728—Berry v. 
Weeks, 73 P.2d 1086, 146 Kan. 969 
—^Watson V. Travelers Mut. Cas¬ 
ualty Co., 73 P.2d 64, 146 Kan, 623 
—Haines v. Carroll. 267 P. 986, 126 
Kan 408. 

Mich,—Russell v. Szczawinski, 255 N. 
W. 731, 268 Mich. 112—Holsaple v- 
Superintendents of Poor of Menom¬ 
inee County, 206 N.W, 529, 232 
Mich. 603. 

Neb—Dickman v. Hackney, 31 N.W. 
2d 232, 149 Neb. 367—Buresh v. 
George. 31 N.W.2d 106, 149 Neb. 
340—Pierson v. Jensen, 29 N.W.2d 
62.5, 148 Neb. 849—Mlers v. Mc- 
Maken, 22 N.W.2d 422, 147 Neb. 
133—Anderson v. Robbins Incuba¬ 
tor Co., 8 N.W.2d 446, 143 Neh. 40 
—Fulcher v. Ike, 6 N.W.2d 610, 142 
Neb. 418—Johnson v. Anoka-Butte 
Lumber Co., 5 N.W 2d 114, 141 Neb. 
851—Nichols v. Havlat, I N.W.2d 
829, 140 Neb. 723, opinion set aside 
on other grounds 7 N.W.2d 84, 142 
Neb. 534—Fischer v. Megan, 293 N. 
W. 287, 138 Neb 420—Redwelski v. 
Omaha & Council Bluffs Street Ry. 
Co., 290 N.W, 904, 137 Neb. 681— 
Anderson v. Lee, 264 N.W. 666, 130 
Neb. 258—Roth v. Blomquist, 220 
N.W. 672, 117 Neb. 444, 58 A.L.R. 
1473. 

N.C.—Lee v. Atlantic Coast Line R. 

Co.. 193 S.E. 395. 212 N.C. 340. 
Ohio.—Curtis v. Hubbel, 182 NE. 689. 
42 Ohio App. 520. 

Utah.—^Dailey v. Mid-Western Dairy 
Products Co., 16 P.2d 309, SO Utah 
331. 

(2) Exception to rule exists where 
object cannot be observed by exer¬ 
cise of ordinary care In time to avoid 
collision.—Adamek v. Tilford, 249 N. 
W. 300, 125 Neb. 139. 

(3) A plaintiff is not guilty of con¬ 
tributory negligence as a matter of 
law for driving so fast that he can¬ 
not avoid an obstruction within the 
distance lighted by his lights, where 
the obstruction is so located that it 
is not disclosed by the rays of ordi¬ 
nary automobile lights.—^Patterson 
V. Kirkpatrick, 11 Tenn.App. 162. 

(4) Whether failure to operate at 
such speed is negligence per se was 
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rule of law,they regard a greater speed as evi¬ 
dence of negligence,95 and consider that it may be 
negligence per se where the driver is dependent on 
the lights of his machine for knowledge of road and 
traffic conditions,96 the application of the rule being 
dependent on the degree of darkness and the driv¬ 
er’s familiarity with the neighborhood.^'^ 

In congested areas with traffic signals installed, 
the operator of a car must have his vehicle under 
such control that he may promptly obey any sig¬ 
nals given.98 

§ 294. - Where View Obstructed or Vi¬ 

sion Interfered with 

It is the duty of one driving a motor vehicle at night 
or whose vision is interfered with for any reason to exer¬ 


cise care commensurate with the dangar of injury which 
might result therefrom, and to have his vehicle under con¬ 
trol. It is his duty to stop when he is entirely unable to 
see the way ahead of him, but the existence of conditions 
interfering with his view does not necessarily require him 
to stop. 

When his vision is interfered with for any rea¬ 
son, it is incumbent on the driver of a motor vehicle 
to exercise care commensurate with the danger of 
inj‘ury which might result therefrom,99 and, ac¬ 
cordingly, he should slacken the speed of his vehi- 
cle^ and have it under control^ and refrain from 
operating it at a speed and in such manner as might 
cause injury to others.^ The precautions necessary 
to comply with the requirement of due care in such 
case vary with the conditions, taking into consider¬ 
ation the roadway and the traffic, the type, size, and 
power of the vehicle, and other factors.^ 


held not necessary to determine un¬ 
der facts of case, the court recogniz¬ 
ing a division of opinion on the sub¬ 
ject.—Lopez V. Townsend, 82 P.2d 
921, 42 Tsr.M. 601. 

94. Cal.—Casey v. Gritsch, 36 P.2d 
696, 1 Cal.App 2d 206. 

Va—Body, Fender & Brake Corpora¬ 
tion V. Matter, 200 S.E. 589, 172 Va. 
26—Twyman v. Adkins, 191 S.E. 
615, 168 Va. 456. 

42 C.J. p 930 notes 15 [a], 21. 

95. Cal.—Burgesser v. Bullock, 214 
P. 649, 190 Cai. 673. 

42 C.J. p 930 note 22. 

96. Cal.—Caperton v. Mast, App ,192 
P.2d 467—Ham v. Los Angeles 
County, 189 P. 462, 46 Cal.App. 148. 

97. Cal.—Smyth v. Harris & Devine, 
38 P.2d 862, 3 Cal.App.2d 194. 

98. Pa.—Zandras v. Moffett, 133 A. 
817, 286 Pa. 477, 47 A.L.R. 699. 

Obeying traffic officers or traffic sig¬ 
nals at highways or intersections 
see infra § 360. 

99. Conn.—Friday v. Bacon, 5 A.2d 
709, 125 Conn. 354—Kapilonuz v. 
Sundman, 193 A. 749, 123 Conn. 
214. 

Iowa.—Rabenold v. Hutt, 283 N.W. 
865, 226 Iowa 321. 

Me.—Peasley v. White, 152 A. 630, 
129 Me. 450, 73 A.L.R. 1017. 

Md.—Peoples Drug Stores v. Wind¬ 
ham, 12 A.2d 532, 178 Md. 172. 

Neb.—Pierson v. Jensen, 29 N-W.2d 
625, 148 Neb. 849. 

N.M.—Silva V. Waldie, 82 P 2d 282, 42 
N.M. 514. 

■Or.—French v. Christner, 143 P.2d 
674, 173 Or. 158. 

Va—Howe v. Jones, 174 S.E. 764, 162 
■Va. 442. 

Obstruction of view at: 

Corner or curve see infra § 295. 
Crossing or intersection see infra 
§§ 357-359. 

Speed and control where view ob¬ 
scured by rising ground of hill see 
infra § 296. 


IVTore than ordinary care 

Motorist warned of approaching 
danger from blinding lights must use 
more than ordinary care to avoid 
striking objects temporarily hidden. 
—Mesnickow v. Fawcett, 278 P. 500, 
99 Cal.App. 357. 

Very high degree of care 

One driving through fog must ex-' 
ercise a very high degree of care.— 
Woodward v. Simmons, 108 P.2d 637, 
7 Wash.2d 10—Eldredge v. Garrison, 
52 P.2d 1240, 184 Wash. 687. 

1- Ky.—Downing v. Baucom's 
Adm*x, 287 S.W. 362, 216 Ky. 108. 
La —Bernstein v. Cathey & Carrell 
Truck Lines, App., 32 So.2d 403— 
Mickens v. F. Strauss & Son, App., 
28 So 2d 84—Odom v. Long, App., 
26 So.2d 709—^Herring v. Holicer 
Gas Co., App., 22 So.2d 868—Hogue 
V. Akin Truck Line, App., 16 So.2d 
366—^Rector v. Allied Van Lines, 
App., 198 So. 516—^Harper v. 
Holmes, App., 189 So. 463—Bates v. 
Hayden, National Casualty Co., In- 
tervenor, App., 188 So. 751—Hob- 
good V. Louisiana & A. Ry. Co., 
App., 156 So. 657—Safety Tire 
Service v. Murov, 140 So. 879, 19 
La.App. 663—^Pepper v. Walsworth, 
6 La.App, 610. 

Mich.—Bowmaster v. William H. De 
Free Co.. 233 N.W. 395, 252 Mich. 
505. 

Pa—^Vierling v. Fry, 46 A.2d 473, 354 
Pa. 66. 

Wis.—Mann v. Reliable Transit Co., 

259 N.W. 415, 217 Wis. 465. 

2. Ky.—Owen Motor Freight Lines 
V, Russell’s Adm’r, 86 S.W.2d 708, 

260 Ky. 795—Trevillian v, Boswell, 
43 S.W.2d 715, 241 Ky. 237—Bong v. 
Webster, 290 S.W. 662. 217 Ky. 781 
—^Downing v. Baucom’s Adm’x, 287 
S.W. 362, 216 Ky. 108. 

La —^Rachal v. Balthazar, App, 32 
So.2d 483—Bernstein v. Cathey & 
Carrell Truck Lines, App., 32 So. 
2d 403—^Mickens v. F. Strauss & 
Son, App., 28 So 2d 84—Odom v. 
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Long, App., 26 So.2d 709—^Thia^ 
ville V. Toups, App., So.2d 361 
—Penton v. Sears, Roebuck & Co., 
App., 4 So.2d 547—^Van Dyke v. 
Waguespack, App., 198 So. 425— 
Langley v. Viguerie, App., 189 So. 
606—Williams v. Campbell, App., 
185 So. 683—Mansur v. Abraham, 
App., 164 So. 418, followed in 
Merey v. Abraham, 164 So. 4'20— 
Hobgood V. Louisiana & A. Ry. 
Co., App., 156 So. 6'57—^F. Strauss & 
Sons V. Childers, App., 147 So. 536 
—Safety Tire Service v. Murov, 
140 So. 879, 19 La.App, 663—Locke 
V. Shreveport Laundries, 137 So. 
645, 18 La.App. 169—^Hanno v. Mo¬ 
tor Freight Lines, 134 So. 317, 17 
La-App. 62. 

N.J.—Minarcsik v. Blank, 132 A. 251, 
102 N.J.Law 231. 

N.D.—Harmon v. Haas, 241 N.W. 70, 
61 N.D. 772, 80 A.L.R. 1131. 

Pa—^Weibel v. Ferguson, 19 A.2d 
357, 342 Pa. 113—Hutchinson v. 
Follmer Trucking Co., 6 A.2d 182, 
333 Pa. 424. 

Wis.—^Zigler v. Kinney, 27 N.W.2d 
433, 250 Wis. 338. 

3. La.—Thiavllle v. Toups, App., 25 
So.2d 361. 

Md.—Peoples Drug Stores v. Wind¬ 
ham. 12 A.2d 532. 178 Md. 172— 
Williams v. State, 155 A. 339, 161 
Md 39. 

Mich.—Pearce v. Rodell, 276 N.W. 
883. 283 Mich. 19. 

N.H.—Fine v, Parella. 25 A.2d 121, 
92 N.H. 81. 

Pa.—Bert v. Walker, 21 A.2d 488, 
146 Pa.Super. 50—Dennis v. Mun- 
yan, 11 A.2d 566, 139 Pa.Super. 310. 

Va.—Yellow Cab Corporation of 
Abingdon v. Henderson, 16 S.E. 2d 
389, 178 Va. 207. 

Wis.—Zigler v. Kinney, 27 N.W.2d 
433, 250 Wis. 338. 

4. Me.—^Peasley v. White, 152 A. 
■530, 129 Me. 450, 73 A.L.R. 1017. 

Md.—^Peoples Drug Stores v. Wind¬ 
ham, 12 A.2d 532, 178 Md. 172. 
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A motorist driving at night is bound to keep his 
vehicle reasonably under control® so as to avoid in¬ 
juring other persons on the highway® and so that 
in the exercise of reasonable care he will be able to 
stop his car and avoid a collision.'^ One driving at 
night has been held not entitled to rely on the as¬ 
sumption that other vehicles on the highway will 
display proper lights,® but there is also authority for 
the view that a driver has the right to assume that, 
to a reasonable extent, other drivers on the high¬ 
way will observe the rules as to lights,® and that 


the street in front of him will not be obstructed un¬ 
lawfully or in such manner as to cause him in¬ 
jury, 

It is the duty of a driver to stop when he is en¬ 
tirely unable to see the way ahead of him,^! and it 
has, therefore, been held negligence for the driver 
to continue to drive ahead when he is completely 
blinded by the headlights of an approaching vehi¬ 
cle,an electric arc street light,or the reflection 
of street lights in his windshield,!^ or when his vi¬ 
sion is entirely obscured by smoke,!® steam,!® fogiT 


N.M.—Silva V. Waldie, 82 P 2d 282, 
42 N.M. 514. 

Circumstances afCecting" reasonable¬ 
ness of speed generally see supra § 
291. 

5. U.S—^Kriesak v. Crowe, DC.Pa., 
44 FSupp. 636, affirmed. C.C.A., 131 
F.2d 1023. 

Cal.—Burton v. Los Angeles Ry. 
Corp., ISO P2d 367, 79 Cal.App.2d 
605—Minor v. Foote, 280 P. 197, 
100 Cal.App. 441. 

Kan,—Eldredge v. Sargent, 96 P.2d 
870, 1'50 Kan. 824. 

La.—^Woodley & Collins v. Schusters' 
Wholesale Produce Co., 128 So. 469, 
170 La. 527—Bates v. Hayden Na¬ 
tional Casualty Co., Intervenor, 
App., 188 So. 751—Barber v. El 
Dorado Lumber Co., 139 So. 29, re¬ 
heard 142 So. 718. 

Mich—Shank v. Lucker, 29'6 N.W. 
852, 296 Mich. 705—Thompson v. 
Southern Michigan Transp. Co., 246 
N.W. 174, 261 Mich. 440. 

Okl.—Miller v. Dobbs, 71 P.2d 737, 
180 Okl. 576—^Cushing Refining & 
Gasoline Co. v. Deshan, 300 P. 312, 
149 Okl. 225. 

Pa.—Biehl v. Rafferty, 37 A.2d 729, 
349 Pa. 493. 

W.Va.—^Divita v. Atlantic Trucking 
Co., 40 S E.2d 324. 

Ability to stop within range of own 
headlights see supra § 293. 

Speed at night is excessive when 
automobile cannot be controlled in 
ordinary curve, not dangerous under 
ordinary speed with driver looking 
ahead and attentive to his duty.— 
Theriot v. Tassin, La.App., 146 So. 
729. 

6. U.S.—^Kriesak v. Crowe, D.C.Pa., 
44 F.Supp. 636, affirmed, C.C.A., 
131 F 2d 1023—'Cromley v. Speich, 
D.C.Pa., 19 F.Supp. 857, affirmed, 
C.C.A., Speich V. Cromley, 94 F.2d 
543. 

Pa.—Maselli v. Stephens, 200 A. 690, 
331 Pa. 491—Bert v. Walker, 21 A 
2d 488, 146 Pa.Super. 50. 

7. U.S.—^Kriesak v. Crowe, D.C.Pa., 
44 F.Supp. 636, affirmed, C.C.A., 131 
F,'2d 1023. 

Mich.—Ruth V. Vroom, 222 N.W. 156, 
245 Mich. 88, 62 AL.R. 1528. 
Possibility of stopping generally see 
supra S 293. 


& Wash.—Ebling v. Nielsen, 186 P. 

887, 109 Wash. 355. 

42 C.J. p 931 note 24. 

9. Conn.—Rozyeki v. Yantic Grain, 
etc., Co., 122 A. 717, 99 Conn. 711, 

37 A.L.R. 582. 

Or.—^Murphy v. Hawthorne, 244 P. 

79, 117 Or. 319. 

42 C.J. p 931 note 25. 

10. Cal—Smyth v. Harris & Devine. 

38 P.2d 862, 3 Cal.App.2d 194. 

11. Conn.—Kapilonuz v. Sundman, 
193 A. 749, 123 Conn. 214. 

Iowa.—Mueller v. State Automobile 
Ins. Ass’n, 274 N.W. 10i6, 223 Iowa 

888, 113 A-L.R. 1256—^Townsend v. 
Armstrong, 260 N.W. 17, 220 Iowa 
396. 

La.—^Rachal v. Balthazar, App., 32 
So.2d 483—Bernstein v. Cathey & 
Carrell Truck Lines, App., 32 So. 
2d 403—^Hogue v. Akin Truck Line, 
App., 16 So.2d 366—Langley v. 
Viguerie, App., 189 So. 606—^Harp¬ 
er v. Holmes, App., 189 So. 463— 
F. Strauss & Sons v. Childers, 
App, 147 So. 636—^Pepper v. Wals- 
worth, 6 La.App. €10. 

N.J.—Devine v. Chester, 144 A. 322, 
7 NJ.Misc. 131. 

Vt.—Managan v. Smith, 56 A.2d 476 
—Taylor v. Quesnel, 29 A.2d 812, 
113 Vt. 36—French v. Nelson, 17 
A.2d 323, 111 Vt. 386—Palmer v. 
Marceille, 175 A. 31, 106 Vt. 500. 
Wash.—Eldredge v. Garrison, 52 P. 

2d 1240, 184 Wash. 687. 

Wis-—Guderyon v. Wisconsin Tel. 
Co, 2 N.W.2d 242, 240 Wis. 215— 
Mann v. Reliable Transit Co., 259 
N.W. 415, 217 Wis. 465. 

42 C.J. p 913 note 52. 

“No man is entitled to operate an 
automobile through a public street 
blindfolded." 

Me.—^Haskell v. Herbert, 48 A.2d 637, 
639—House v. Ryder, 150 A. 487, 
488, 129 Me. 135—Day v Cunning¬ 
ham, 133 A. 855, 856, 125 Me. 328, 
47 ALR. 1229. 

N.J.—Hammond v. Morrison, 90 N.J. 
Law 15, 100 A. 164. 

Inability to see very far ahead 

It has heen held that out of an 
abundance of caution, when the driv¬ 
er’s vision is obscured to the extent 
that he cannot see very far ahead of 
him, he should bring his car to a stop 
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and maintain that position until the 
cause that made it necessary has 
pass'*-;!.—Odom v. Long, La.App, 26 
So.2d 709—Locke v. Shreveport Laun¬ 
dries, 137 So. 645, 18 La.App. 169. 

12. Iowa—Wosoba v. Kenyon, 243 
N.W. 569, 215 Iowa 226. 

La.—^Harper v. Holmes, App , 189 So 
463—^Williams v. Campbell, App., 
185 So. 683. 

Me.—Haskell v. Herbert, 48 A 2d 637 
—House V. Ryder, 150 A. 487, 129 
Me. 135—Day v. Cunningham, 133 
A. 855, 125 Me. 328, 47 AL.R. 1229. 
Miss.—Mississippi Power & Light Cov. 

V. Lembo, 32 So.2d 573. 

Pa.—Witman v. Victor Lynn Lines,. 

ComP]., 34 Del.Co. 39. 

42 C.J. p 913 note 53. 

Driver approaching one-way bridge 
at night must pull to right and stop 
while other automobile with blinding 
lights is crossing bridge.—Krousel v. 
Thieme, 128 So. 670, 13 La.App. 680. 

13. N.J.—Osbun v. De Young, 122 A 
809, 99 N.J-Law 204. 

42 C.J. p 913 note 54. 

14. N.J.—Hammond v. Morrison, 100‘ 
A. 154, 90 N.J.Law 15. 

42 C.J. p 914 note 55. 

15. Iowa.—Mueller v. State Automo¬ 
bile Ins. Ass’n, 274 NW. 106, 223 
Iowa 888, 113 A.L.R. 1256—Town¬ 
send V. Armstrong, 260 N.W. 17. 
220 Iowa 396. 

Pa.—Rich v. Petersen Truck LineSr 
53 A 2d 725, 357 Pa. 318. 

Vt.—Palmer v. Marceille, 175 A. 31, 
106 Vt. 500. 

Wis.—Guderyon v. Wisconsin Tel. 
Co., 2 NW.2d 242, 240 Wis. 215— 
Leonard v. Bottomley, 245 NW. 
849, 210 Wis. 411. followed in 245- 
N.W. 852, 210 Wis. 420, and 245 N. 

W. 853, 210 Wis. 421. 

42 C.J. P 914 note 56. 

16. Pa.—^Rich V. Petersen Truck 
Lines, 53 A.2d 725, 357 Pa. 318. 

17. Iowa.—Mueller v. State Automo¬ 
bile Ins. Ass’n. 274 NW. 106, 223 
Iowa 888, 113 AL.R. 1256—Town¬ 
send V. Armstrong, 260 N.W. 17, 
220 Iowa 396. 

La—Giorlando v. Maitrejean, App.r 
22 So.2d 564. 

Vt—Powers v. Lackey, 1 A.2d 693, 
109 Vt. 605. 



60 C.J.S. 


MOTOR VEHICLES 


§ 294 


dust,^^ or other conditions of the weather.^^ The A speed which might be reasonable and proper 
existence of conditions interfering with the driver’s under ordinary circumstances may be excessive and 

view ahead does not, however, necessarily require improper where the driver’s view of the highway is 

him to stop,20 but he may proceed cautiously in any way interfered with,27 as where he is con- 

through smoke,21 fog,22 falling snow,23 rain,24 or fused or partly blinded by the headlights of an ap- 

dust,25 or where approaching headlights interfere proaching vehiclc^S or by sunlight,23 or by a street 


with his vision. 2 6 

18. Ky.—Trevillian v. Boswell, 43 
S.W2d 715, 241 Ky. 237. 

La,.—Outman v. Imperial Oil & Gas 
Products Co., App., 144 So. 749- 
W'ash—Pryor v. Safeway Stores, 83 
P2d 241, 196 Wash. 382,’ opinion 
adhered to 85 P.2d 1045, 196 Wash. 
382—Trainor v. Interstate Const. 
Co, 60 P.2d 7, 187 Wash. 142. 

Wis.—Guderyon v. Wisconsin Tel. 

Co., 2 N.W.2d 242, 240 Wis, 215. 

42 C.J. P 914 note 56. 

19. Towa.—Mueller v. State Automo¬ 
bile Ins. Ass’n, 274 N.W. 106, 223 
Iowa 888. 113 A.L.R. 1256—Town¬ 
send V. Armstrong, 260 N.W. 17, 
220 Iowa 396. 

20. U.S.—Hoffman v. Lippner, D.C. 
Pa., 71 F.Supp. 178, affirmed, C.C. 
A, 160 F.2d 1022. 

Ky.—^Knight v. Silver Fleet Motor 
Express, 159 SW.2d 1002, 289 Ky. 
661. 

Me—Peasley v. White, 152 A. 530, 
129 Me. 450, 73 A.L R. 1017. 

Pa,—Vierling v. Fry, 46 A 2d 473, 354 
Pa. 66—^Porfilio v. Aaron, 43 A 2d 
370, 157 Pa.Super. 513—Boor v. 

Schreiber, 33 A.2d 648, 152 Pa.Su- 
per. 458. 

42 C.J. p 913 note 44. 

21. Or.—French v. Chrlstner, 143 P. 
2d 674, 173 Or. 158. 

42 C J. p 913 note 45. 

22. Iowa.—^Rabenold v. Hutt, 283 N. 
W. 865, 226 Iowa 321—Caudle v. 
Zenor. 251 N.W. 69. 217 Iowa 77. 

La—Giorlando v. Maitrejean, App., 
22 So 2d 564. 

Me—Peasley v. White, 152 A. 530, 
129 Me. 450, 73 A.L R. 1017. 

N.M.—Silva V. Waldie, 82 P.2d 282, 
42 N.M. 514. 

Pa—ShofCner V. Schmerin, 175 A. 516, 
316 Pa. 323. 

42 C.J. n 913 note 46. 

23. Mich.—Odell v Powers, 278 N. 
W. 819, 284 Mich. 201. 

42 C.J. p 913 note 47. 

24. Iowa.—Ford v. Des Moines Ice, 
etc.. Co., 174 N.W. 486, 187 Iowa 
729. 

Wash.—Schwalen v. Fuller, 182 P- 
592. 187 P. 367, 107 Wash. 476, 10 
A.L.R. 296. 

42 C.J. p 913 note 48. 

25. Kan,—Johnson v. lola, 202 P. 
84. 109 Kan. 670. 

Tex.—Melton v. Manning. Civ.App., 
216 S.W. 488. 

26. U.S.—^Hoffman v. Lippner, D-C. 
Pa., 71 F.Supp. 178, affirmed, C.C. 
A., 160 F.2d 1022. 


I light,30 or whe 

Ala.—McBride v. Baggett Transp. 

Co.. 35 So.2d 101, 250 Ala. 4S8. 

Conn.—^Kapilonuz v. Sundman, 193 A. 
749, 123 Conn. 214. 

Ky.—^Knight v. Silver Fleet Motor 
Express. 159 S.W.2d 1002, 289 Ky. 
661. 

La.—^Herring v. Holicer Gas Co., 
App., 22 So.2d 868. 

Pa—Vierling v. Pry, 46 A.2d 473, 
354 Pa. 66—Porfilio v. Aaron, 43 
A.2d 370, 157 Pa.Super. 513—Boor 

V. Schreiber, 33 A.2d 648, 152 Pa. 

Super. 458—^Hoffman v. Herman, 
163 A. 452. 107 Pa Super. 92— 

Thompson v. Pittsburgh Wheeling 
Warehouse Co., Com.Pl., 27 Wash. 
Co. 251. 

R.I.—Parenteau v. Parenteau, 153 A. 
872, 51 R.I. 263. 

Va.—Howe v. Jones, 174 S.E. 764, 162 
Va. 442. 

42 C-J. p 913 note 50. 

27. La —Corpns Jails quoted In 

Woodley & Collins v. Schusters* 
Wholesale Produce Co., 128 So. 469, 
470, 170 La. 527—Corpus Juris 

quoted In Mickens v. F. Strauss & 
Son, App., 28 So.2d 84, 87—Corpus 
Juris quoted in O’Rourke v. Mc- 
Conaughey, App- 157 So. 598, 603. 

N.J.—Rigg V. Lewis, 145 A. 223, 7 N. 
J.M1.SC. 290. 

Wash.—Thorstenson v. Degler, 129 
P2d 996, 15 Wash.2d 211—Cope¬ 
land V. North Coast Transp. Co., 13 
P.2d 65. 169 Wash. 84. 

W.Va.—^Divita v. Atlantic Trucking 
Co., 40 S E.2d 324. 

Wis.—Kitter v. Lenard, 291 N.W. 814, 
235 Wis. 411—^Lang v. Baumann, 
251 N.W. 461, 213 Wis. 258. 

42 C.J. p 929 note 13. 

28. Ariz.—Dennis v. Stukey, 294 P. 
276, 37 Ariz. 299. 

Cal—^Tates v. Brazelton, 291 P. 695, 
108 Cal.App. 533. 

Kan,—Harrison v. Travelers Mut. 
Casualty Co., 134 P.2d 681, 156 Kan. 
492. 

Ky.—Marsee v. Hunt’s Adm’x, 55 S. 

W. 2d 376, 246 Ky. 503. 

La.—Corpus Juris quoted in Wood- 
ley & Collins V. Schusters* Whole¬ 
sale Produce Co., 128 So. 469, 470, 
170 La. 527—Corpus Juris quoted 
in Mickens v. F. Strauss & Son, 
App., 28 So.2d 84, 87—Odom v. 
Long, App., 26 So.2d 709—Coffey v. 
Lalanne, App- 20 So.2d 614, opin¬ 
ion adhered to 24 So.2d 658—Collins 
V. United Electric Service, App., 1 
So 2d 820—Rector v. Allied Van 
Lines, App., 198 So. 516—Williams 
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e he is driving through fog,^^ 

V. Campbell, App., 185 So. 683— 
Jackson v. Cook, App., 176 So. 622, 
reversed on other grounds 181 So. 
195, 189 La. 860—Maggio v. M. F- 
Bradford Motor Exnress, Apn., 171 
So. 859, rehearing refused and mod¬ 
ified on other grounds 172 So. 438 
—Becker, for Use and Benefit of 
Becker, v. Mattel, App- 165 So. 474 
—Hobgood V. Louisiana & A. Ry. 
Co., App., 156 So 657—Zuvich v. 
Ballav, App., 149 So. 281—Meredith 
V. Kidd, App., 147 So. 539—Safety 
Tire Serlrice v. Murov, 140 So. 879, 
19 La App. 663—Locke v. Shreve¬ 
port Laundries, 137 So. 645, 18 La. 
Anp. 169—Kern V. Knight, 127 So. 
133, 13 La.App. 194—Pepper v. 

Walsworth, 6 La.App. 610. 

Md.—^Williams v. State, 155 A. 339, 
161 Md. 39. 

Miss.—Evans Motor Freight Lines v. 

Pleming, 185 So. 821. 184 Miss. 808. 
Neb.—Nichols v. Havlat, 1 N.W 2d 
829, 14 0 Neb. 723, opinion set aside 
on oth^r grounds 7 N.W.2d 84, 142 
Neb. 534. 

N.H.—Jackson v. Smart, 195 A. 683, 
89 N.H. 174. 

N.J.—^Devine v, Chester, 144 A. 322, 
7 N JMisc. 131. 

N.D.—Harmon v. Haas, 241 N.W. 70, 
61 N.D. 772, 80 A.L.R. 1131. 

Pa.—^Vierling v. Fry, 46 A.2d 473. 354 
Pa. 66. 

Tex.—^Mahone v. Bowman, Civ.App., 
70 S.W.2d 323, error dismissed— 
Eiz^nman v. Jaynes, Civ.App., 33 
S.W 2d 254. 

Va.—Yellow Cab Corporation of 
Abingdon v. Henderson, 16 S.B.2d 
389, 178 Va 207. 

42 C.J. p 929 note 14. 

Duty to anticipate 

Automobile driver must anticipate 
possibility of interference with his 
vision of headlights of approaching 
car.—Ruth v. Vroom, 222 N.W. 155, 
245 Mich. 88, 62 A.L.R. 1528. ' 

Gross negligence 

Failure of automobile driver to 
bring car under perfect control when 
blinded by lights of approaching car 
constitutes gross negligence.—Pep¬ 
per V. Walsworth, 6 La.App. 610. 

29. Cal.—Meads v. Deener, 17 P.2d 
198, 128 Cal.App. 328. 

30. Wash.—Knutson v. McMahan, B8 
P.2d 1033, 186 Wash. 518. 

31. U.S.—Car & General Ins. Corp., 
Limited, U. S. Branch, v. Thibaut, 
C.C.A.La- 161 F.2d 657, reversed 68 

S.Ct. 79, 332 U.S. 751, 92 L.Ed. - 

vacated 68 S.Ct. 206, 92 L.Ed. - 
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smoke,32 dust,53 oj- snow,34 or his windshield is 
covered with sleet and snow,35 frost,36 or rain.37 
The speed is excessive whenever it places the car 
beyond the control of the driver when passing- an 
obstruction,38 but, generally, if the operator can stop 
within the distance within which he can clearly see 
ahead, he is not driving at a negligently excessive 
rate of speed, there being no other variable factors 
present.39 

Governmental regulations sometimes require that 
the operator of an automobile shall slow down or 
keep his speed within certain fixed limits when, or 
at places where, his view is obstructed, and it has 
been held negligence per se to violate a statute re¬ 
quiring one driving at night to keep his machine at 
such speed that he may stop within the distance 
ahead within which, with the aid of the lights on 
the machine and the light from other sources, he 
can see an object the size of a person.^® 


§ 295. -At Corners or Curves 

Due care at a corner or curve requires the operator of 
a motor vehicle to have his car under such control and 
travel at such a moderate speed that he may round the 
curve or turn the corner without danger; and he must 
comply with statutes or ordinances prescribing his duties, 
under the circumstances. 

Although the rule, as discussed supra § 293, re¬ 
quiring the operator of a motor vehicle to have his 
vehicle under such control that it can be stopped! 
within the distance within which the operator can 
see ahead, has been held not intended to apply 
where there are sharp curves,4l due care at a cor¬ 
ner or curve requires that the operator of a motor 
vehicle shall have his car under such control and 
travel at such a moderate rate of speed that he may 
be able to round the curve or turn the corner with¬ 
out danger or injury to other travelers42 or to him- 


certiorari denied 68 S.Ct. 205, 332 
U S. 828, 92 L.Ed. — —Cromley v. 
Speieh, D.C.Pa., 19 F.Supp. 857. af¬ 
firmed, C.C.A., Speieh v. Oromley, 
94 P\2d 543. 

Cal.—Smith v. Pacific Greyhound 
Corporation, 35 ' P.2d 169, 139 Cal. 
App 696. 

Ky.—Owen Motor Freig-ht Lines v. 
Russell's Adm'r, 86 SAV.2d 708, 260 
Ky. 795. 

La.—Thiaville v. Toups, App., 25 So 
2d 361—Giorlando v. Maitrejean, 
App., 22 So 2d 564—Penton v. 
Sears, Roebuck & Co., App., 4 So.2d 
547—Rector v. Allied Van Lines, 
App., 198 So. 516—Bates v. Hay¬ 
den, National Casualty Co., Inter¬ 
vener. App., 188 So. 751—Maggrio 
V. M. F. Bradford Motor Express, 
App., 171 So. 859, rehearing refused 
and modified on other grounds 172 
So. 43S— Corpus Juris quoted in 
O'Rourke v. McConaughey, App., 
157 So 598, 603—Barber v. El Dora¬ 
do Lumber Co., App., 139 So. 29, re¬ 
heard 142 So. 718—King v. Jam- 
stremski, 6 La.App. 335. 

Me.—Peasley v. White, 152 A. 530, 
129 Me. 450, 73 A.L.R. 1017. 

Mich—Russell v. Szczawinski, 255 
N.W. 731, 26S Mich. 112—Thomp¬ 
son V. Southern Michigan Transp. 
Co., 246 N.W. 174, 261 Mich. 440. 
N.H.—Jackson v. Smart, 195 A. 683, 
19 N-H. 174. 

N.J.—^Minarcsik v. Blank. 132 A. 251, 
102 N.J.Law 231. 

N.C.—Caulder v. Gresham, 30 S.E.2d 
312, 224 N.C. 402. 

Ohio.—^Blackford v. Kaplan, 20 N.E. 

2d 522. 135 Ohio St. 268. 

Pa—Shoffner v. Schmerin, 175 A. 516, 
316 Pa. 323—Cormican v. Menke, 
169 A. 36, 306 Pa. 156—Lauerman 
V. Strickier, 14 A.2d 608, 14l Pa. 
Super. 240. 


Vt.—French v. Nelson, 17 A.2d 323, 
111 Vt. 386. 

Wash.—Eldredge v. Garrison, 52 P.2d 
1240. 184 Wash. 687. 

42 C.J. p 930 note 15. 

Gross negligence 

La.—Lapeze v. O’Keefe, App., 158 So. 
36, modified on other grounds 159 
So. 403. 

32. Cal.—Jones v. Hedges, 12 P.2d 
111, 123 Cal.App. 742. 

Ky.—Bong V. Webster, 290 S.W. 662, 
217 Ky. 781. 

La.—Penton v. Sears, Roebuck & Co., 
App., 4 So.2d 547—Rector v. Allied 
Van Lines, App., 198 So. 516—Dom¬ 
inick V. Playnes Bros., 127 So. 31, 
13 La.App. 434. 

Pa.—Hand v. Bailey, 78 Pa.Super. 
207. 

Vt.—^French v. Nelson, 17 A.2d 323, 
111 Vt. 3S6. 

33. Ariz—Coe v. Hough, 25 P.2d 547, 
43 Ariz. 293. 

Kan.—Goodman v. Wisby, 103 P.2d 
804, 152 Kan. 341—^Robinson v. 

Short, 79 P.2d 903, 148 Kan. 134. 
Ky.—Owen Motor Freight Lines v. 
Russell’s Adm'r, 86 S.W.2d 708, 260 
Ky. 795—Trevillian v. Boswell. 43 
S.W.2d 715, 241 Ky. 237. 

La.—Rector v. Allied Van Lines, 
App., 198 So. 516—Carlisle v. Lou¬ 
isiana Oil Refining Corp., 3 La.App. 
671. 

Md.—State, to Use of Balderston, v. 

Plopkins, 196 A. 91, 173 Md. 321. 
Neb.—Huston v. Robinson, 13 N.W.2d 
885, 144 Neb. 553. 

N.D.—Marmon v. Haas, 241 N.W. 70, 
61 ND. 772, 80 A.L.R. 1131. 

Va.—Yellow Cab Corporation of 
Abingdon v. Henderson, 16 S.E.2d 
389, 178 Va. 207. 

34. Mich—Kemp v. Aldrich, 282 N. 
W. 833, 286 Mich. 591, reheard 286 
N.W. 81, 286 Mich. 715. 
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Vt.—Taylor v. Quesnel, 29 A.2d 812, 
113 Vt. 36. 

Va.—Yellow Cab Corporation of 
Abingdon v. Henderson, le S.E.2d 
389, 178 Va. 207. 

35. La.—Corpus Juris quoted la. 
Mickens v. F. Strauss & Son, App., 
28 .So.2d 84, 87—Corpus Juris quot¬ 
ed in O'Rourke v. McConaughey,. 
App., 157 So. 698, G03. 

42 C.J. P 930 note 18. 

36. Mich.—Paquette v. Consumer® 
Power Co., 25 N.W.2d 599, 316 Mich. 
501. 

37. U.S.—Underhill v. Tabbutt, D.C. 
Pa., 63 F.Supp. 11. 

Cal.—Park v. Orbison, 184 P. 428, 43 
Cal.App. 74. 

La.—Frost v. Anderson, App., 15 So. 
2d 91—Penton v. Sears, Roebuck & 
Co., App., 4 So.2d 547—Rector v. 
Allied Van Lines, App., IDS So. 5l6 
—Langley v. Viguerie, App., 189 So. 
606—Becker, for Use and Benefit 
of Becker, v. Mattel, App., 165 So. 
474. 

Pa.—Dennis v. Munyan, H A. 2d 566, 
139 Pa.Super. 310. 

38. Pa—Knox v. Simmerman, 151 A. 
678, 301 Pa. 1. 

39. U.S—Nash v. Raun, C.C.A.Pa.. 
149 P.2d 885, certiorari denied 66: 
S.Ct. 99. 326 U.S. 758, 90 L.Ed. 455. 

40. Wis.—Yahnke v. Lange, 170 N. 
W. 722, 168 Wis. 612. 

41. W.Va.—^Divita v. Atlantic 
Trucking Co., 40 S.E.2d 324. 

42. Ga.—^Hudson v. Carton, 141 S.E. 
222, 37 Ga.App. 634. 

La —Forst V. Travelers Ins. Co.* 
App, 15 So.2d 100—Russo v. Au- 
coin, App., 7 So.2d 744—^Donovan 
V. Standard Oil Co. of Louisiana, 
App., 197 So. 320—Pettaway v. K. 
C. S. Drug Co., App., 166 So. 902— 
Eads V. Holliday, App., 144 So. 646 
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self.^® He must comply with statutes or ordinances 
prescribing the duties of a driver under such cir¬ 
cumstances,regulate his speed accordingly in all 
cases,or, when the regulation contains such a lim¬ 
itation, where his view is obstructed,^6 and keep 


his car under control^^ or slow down when, this is 
required.^^ The speed is excessive whenever it 
places the car beyond the control of the driver when 
rounding a curve.'^S A speed in excess of that pre¬ 
scribed may constitute negligence per se where the 


—Langenstein v. Reunaud, 127 So. 
764, 13 La.App. 272. 

Me.—^Peasley v. White, 152 A. 530, 
129 Me. 450, 73 A.L..R. 1017. 

Neb.—Ross v. Carroll, 291 N.W. 726, 
138 Neb. 1. 

N.T.—Parker v. Kelfert, 252 N.T.S. 
35. 140 Misc. 905. 

N.C.—Tyson v. Ford, 47 S.E.2d 251, 
228 N-C. 778—Steelman v. Benfleld. 
46 S.E.2d 829. 228 N.C. 651—Allen 
V. Dr. Pepper Bottling Co. of Wash¬ 
ington, 25 S.E.2d 388. 223 N.C. 118. 
Pa. —Weibel v. Ferguson, 19 A.2d 357, 
342 Pa. 113—^Hutchinson v. Follmer 
Trucking Co., 5 A.2d 182, 333 Pa. 
424—^Haney v. Bobish, 33 A.2d 268, 
153 Pa.Super. 191—Rugens v. 
Jones, Com.Pl., 54 York Leg.Rec. 
8 . 

Tenn.—Sterchi Bros. Stores, Inc., v. 

Bird, 15 Tenn.App. 240. 

Va— Thornhill v. Thornhill, 2 S.E.2d 
318. 172 Va. 553. 

Wash—Johnson v. Ohman, 117 P.2d 
217, 10 Wash.2d 466. 

W.Va.—Sigmon v. Mundy, 25 S.E.2d 
636, 125 W.Va. 591. 

Wis.—Clifton V. Smith, 206 N.W. 923, 
188 Wis. 560. 

42 C.J. p 931 note 29. 

At crossing or intersection see Infra 
§§ 357-359, 367. 

Anticipation of danger 

(1) Motorist approached curve too 
rapidly if he should have anticipated 
that vehicle would emerge from 
curve partly over on his side of road, 
but, if he should not have anticipat¬ 
ed such emergency, he is absolved 
from proximate negligence.—Mercer 
Funeral Home v. Addison Bros. & 
Smith, 163 S E. 439, 111 W.Va 616. 

(2) Driver could not be held bound 
to foresee that motorist following 
truck which was approaching his ve¬ 
hicle from opposite direction would 
attempt to pass truck on a curve, and 
was not bound to maintain such a 
rate of speed that he could stop in 
time to avoid collision if motorist 
should do so.—Dekeyser v. Milwau¬ 
kee Automobile Ins. Co., 295 N.W. 
755, 236 Wis. 419. 

43. Cal.—^Wurl v. Watson, 228 P. 
43, 67 Cal.App. 625. 

Wash.—Linville v. Bliesner, 234 P. 

1019, 133 Wash. 677. 

42 C.J. p 931 note 30. 

44. Ky.—^National Linen Supply Co. 
V. Snowden, 156 S.W.2d 186, 288 
Ky. 374. 

N.T.—^Vande Walker v. State, 2 N.T. 
S.2d 477, 253 App.Div. 226, followed 
In Scammel v. State, 2 N.Y.S.2d 483, 
253 App.Div. 226. and Earl v. State, 


2 N.Y.S.2d 483, 253 App.Div. 226. 
Reversed on other grounds Vande 
Walker v. State, 17 N.E.2d 128, 278 
NY. 454. 

42 C.J. p 931 note 31. 

45. Ky.—National Linen Supply Co. 
V. Snowden. 156 S.W.2d 186, 288 
Ky. 374. 

N.Y.—^Vande Walker v. State, 2 N.Y. 
S.2d 477, 253 App.Div. 226, followed 
in Scammel v. State, 2 N.Y.S.2d 483. 
253 App.Div. 226, and Earl v. State, 
2 N.Y.S.2d 483, 253 App.Div. 226. 
Reversed on other grounds Vende 
Walker v. State, 17 N.E.2d 128, 278 
N.Y. 454. 

S.C.—Jones v. Carpenter, 168 S.E. 

823. 160 SC. 401. 

42 C.J. p 931 note 32. 

Speed regulations generally see su¬ 
pra § 290 b. 

Purpose of statute 

The statutory requirement to slow 
down on approaching a curve was de¬ 
signed to obtain greater caution 
when view was obstructed, which ob¬ 
struction may be due to the curve 
plus objects of permanent or tem¬ 
porary character.—^Woodbridge v- 
Desrocher, 35 A.2d 802, 93 N.H. 87. 

Applicability of statute 

(1) Where it could have been 
found from the evidence that an ap¬ 
proaching automobile, combined with 
curve in highway, prevented defend¬ 
ant motorist who was on outside of 
the curve from seeing another ap¬ 
proaching automobile, the statute re¬ 
quiring reduced speed on approach¬ 
ing a curve was applicable.—Wood- 
bridge V. Desrocher, supra. 

(2) The qualification respecting 
obstructed view, in statute declaring 
it prima facie lawful to drive vehi¬ 
cle at speed not exceeding designated 
speed in traversing or going around 
curves or traversing a grade on high¬ 
way when driver's view is obstruct¬ 
ed within one hundred feet along 
highway ahead of him, is inapplica¬ 
ble to traversing or going around 
curves.—^Kohler v. Stephens, 24 N.W. 
2d 64, 74 N.D. 655. 

(3) Statutes regulating speed and 
duty to slow down at curve where 
view obstructed were held inapplica¬ 
ble to motor truck coming down hill 
out of control.—^McCormick v. Mer¬ 
ritt. 250 N.Y.S. 443, 232 App.Div. 619. 

What statute controls 

Motorist’s rate of speed in curve 
which IS less than thirty degrees, 
and, therefore, not a sharp curve 
within the statute determinative of 
reasonableness and prudence, is that 
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declared for a straightaway, unob¬ 
structed highway.—Patton v. Gan¬ 
nett, 177 S.W.2d 888. 296 Ky. 533. 

46. Ky.—Buck v. Kleinschmidt, 131 
SW.2d 714. 279 Ky. 569. 

42 C.J. p 931 note 33. 

Speed and control where view ob¬ 
structed or vision interfered with 
generally see supra § 294. 

Pog constitutes an obstruction, 
within statute providing that motor¬ 
ist shall not exceed designated speed" 
in traversing or going around curves. 
—^Laflamme v, Lewis. 192 A. 851, 89* 
N-H. 69- 

Statute held inapplicable to action 
for death caused when truck in which 
intestate was riding collided with bus 
in cloud of smoke caused by burning" 
of brush.—Becker v. Northland 
Transp. Co.. 274 N.W. 180, 200 Minn. 
272. adhered to 275 N.W. 510, 200 
Minn. 272. 

47, La.—Pettaway v. K. C. S. Drug 
Co., App., 166 So. 902. 

Wash.—Linville v. Bliesner, 234 P. 

1019, 133 Wash. 677. 

42 C.J. p 932 note 34. 

Negligence 

(1) Driver approaching curve In 
violation of statute at such speed 
that he does not have automobile un¬ 
der control is negligent.—Haines v. 
Pinney, 18 P.2d 496, 171 Wash. 668. 

(2) Driving by motorist, whose 
view ahead is obstructed by curve in 
road at speed which will not permit 
him to stop before arriving at any 
vehicle, person, animal, or obstruc¬ 
tion in road, which may come into 
his view ahead of him, whether it be 
stationary, moving in same direction,, 
or crossing road, is negligence.—Rus¬ 
so V. Aucoin, La App., 7 So.2d 744. 

(3) The driver of an automobile 
carrying a doctor responding to an 
urgent call from the driver's home 
was held not negligent because he ap¬ 
proached a curve in a slippery road at 
the date of thirty to thirty-five miles 
an hour without chains on the car, 
which skidded, injuring the doctor^ 
the speed not being excessive in view 
of the errand, and the failure to slow 
down in time being a mistake of 
judgment.—Pinckard v. Pease, 197 P- 
49, 115 Wash. 282. 

48. Iowa.—^Fisher v. Ells ton, 156 N. 
W. 422, 174 Iowa 364. 

49, N.Y.—Parker v. Helfert, 252 N. 
Y.S. 35, 140 Misc. 905. 

Pa—^Knox v. Simmerman, 151 A. 678, 
301 Pa 1—^Jones v. Rogers, 165 A. 
609, 108 PaSuper. 617. 
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limit is an absolute one®® or prima facie evidence of 
negligence where the provision is that a speed in ex¬ 
cess of the rate fixed is prima facie unreasonable.®^ 

§ 296. - On Hills or Grades 

The operator of a motor vehicle must have it under 
proper control and travel at a reasonable speed on hills or 
grades. 

In descending a steep hill or grade the operator of 
a motor vehicle should have it under control,®2 and 
travel only at a speed which is reasonable in view 
of the situation.®3 Driving of a motor vehicle 
where the rising ground bars the view so that the 
driver cannot see or his oncoming vehicle be seen 
imposes on him the same care required of a driver 
whose eyes are blinded by glaring lights or the daz¬ 
zling rays of a setting sun;®4 and failure to slow 
down and bring the vehicle under control under 
such conditions is negligence.®® A statute provid¬ 
ing that speed lower than the prima facie limits 
therein mentioned shall not relieve the driver from 
reducing speed when approaching a hill crest relates 
only to such speed as is unreasonable and improper 
under the circumstances.®® 

Reducing gear. It may be a suitable precaution 


to put the car into one of the lower gears,®7 espe¬ 
cially where a sign advising such precaution has 
been posted by the highway authorities at the be¬ 
ginning of the descent.®® A failure to put the car 
into a lov/er gear does not, however, fix the operator 
with liability for an accident which was not proxi- 
mately caused by the lack of this precaution.®® 

Coasting dozmhill is not negligence,®® although 
the power is shut off,®i unless the car is beyond 
control.62 Permitting a vehicle to coast upon a 
downgrade in violation of a statute, however, has 
been held to be negligence per se.®® 

§ 297. - Racing 

Racing motor vehicles on a public highway Is negli¬ 
gence, and all those who engage in a race do so at their 
peril and are iiable for resuiting injury to a third person 
regardiess of which of the racing cars actually inflicted 
the injury. 

Racing motor vehicles on a public highway is 
negligence,®^ and all those who engage in a race do 
so at their peril,®® and are liable for an injury sus¬ 
tained by a third person as a result thereof,®® re¬ 
gardless of which of the racing cars actually in¬ 
flicted the injury,®7 or of the fact that the injured 


50. Mo.—Pannell v. Allen, 142 S.W. 
4S2, 160 Mo.App. 714. 

Excess of speed limit as negligence 
per se generally see supra § 290 b 
( 1 ). 

51. Mass.—Curley v. Mahan, 193 N. 
B. 34, 288 Mass. 369. 

42 C.J. p 932 note 37. 

Exceeding limit of safe speed as pri¬ 
ma facie negligence generally see 
supra § 295. 

52- Cal.—Davis v. Brown, 267 P. 754, 
92 Cal.App. 20. 

Conn,—De Antonio v. New Haven 
Dairy Co, 136 A. 567, 105 Conn 
663. 

Iowa.—Fait v. Krug, 32 N.W.2d 781. 
42 CJ. p 932 note 38. 

Duty to consider hills 
A motorist must consider hills in 
road in regulating his speed to avoid 
colliding with any person or vehi¬ 
cle.—Tyson v. Ford, 47 S.B 2d 251, 
228 NC. 778. 

53. Cal.—^Davis v. Brown, 267 P. 754, 
92 Cal.App. 20. 

Conn.—White v. Ciriaco, 136 A. 70, 
105 Conn 553. 

N.Y.—Parker v. Helfert, 252 N.Y.S 
35, 140 Misc. 905. 

Wis.—Clifton V. Smith, 206 N.W. 923, 
188 Wis. 560. 

42 C J. p 932 note 39. 

Acceleration of speed of truck with 
worn tires down grade on slippery 
pavement in rain constituted negli¬ 
gence — Cosse V. tienley, La.App., 193 
So. 206. 


54. Cal.—Palasco v. Hulen, 44 P.2d 
469, 6 Cal.App.2d 224. 

Speed and control where view ob¬ 
structed or vision interfered with 
generally see supra § 294. 

Ability to stop 

The rule that, where the view of a 
motorist is obstructed, the speed 
should be reduced so that automo¬ 
bile can be stopped within the dis¬ 
tance within which driver can see, 
applies as well as on grades where 
obstructions to view exist as when 
the view ahead is short.—^Zigler v. 
Kinney, 27 N.W.2d 433, 250 Wis. 338. 

55. Cal.—Falasco v. Hulen, 44 P.2d 
469, 6 Cal.App.2d 224. 

Prima facie negligence 
Mass.—Curley v. Mahan, 193 N.E. 34, 
2SS Mass. 369. 

58. Til.—Bartolucci v. Palleti, 41 N. 
E,2d 777, 314 Ill.App. 551, affirmed 
46 N.E.2d 980, 382 Ill. 168. 

57. Conn —^White v. Ciriaco, Conn., 
136 A. 70, 105 Conn. 553. 

42 C.J. p 932 note 42. 

58. Conn —^White v. Ciriaco, supra. 
42 C.J. p 932 note 41. 

59. Conn.—White v. Ciriaco, supra. 
42 C.J. p 932 note 42. 

60. N.Y.—^lannone v. Weber-Mc- 
Loughlin Co., 174 N.Y.S. 580, 186 
App.Div. 594. 

Pa.—Chubb v. Zentz, 80 Pa.Super. 
430. 

61. N.Y.—tannone v. Weber-Mc- 
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Loughlin Co., 174 N.Y.S. 580, 186 
App.Div. 594. 

62. N.Y.—lannone v. Weber-Mc- 
Loughliii Co., supra. 

Coasting down hill on slippery 
pavement during rain constituted 
negligence.—Cosse v. Henley, La. 
App, 193 So. 206. 

63. Cal.—Graban v. Gonzales, 26 P. 
2d 39, 134 Cal.App. 657. 

N.C.—Dillon V. City of Winston- 
Salem, 20 S.E.2d 845, 221 N.C. 512. 

64. Okl.—Corpus Juris cited in 
Ironside v. Ironside, 108 P.2d 157, 
160, 188 Okl. 267, 134 A.L.R. 621. 

42 C.J. p 932 note 47. 

Prearranged races and speed trials 
see infra §§ 571-587. 

65. Mont.—Jones v. Northwestern 
Auto Supply Co., 18 P.2d 305, 93 
Mont. 224. 

42 C.J. p 932 note 48. 

Motorists driving abreast at rapid 
speed were liable for anything which, 
after injury was complete, appeared 
to have been natural and probable 
consequence of their acts or omis¬ 
sions—Gay V. Samples, 57 S.W.2d 
768, 227 Mo.App. 771. 

66. Mont.—Jones v. Northwestern 
Auto Supply Co., 18 P.2d 305, 93 
Mont. 224. 

42 C J. p 932 note 49. 

67. Mont—Jones v. Northwestern 
Auto Supply Co., supra. 

42 C.J. p 932 note 50. 

Joint and several liability generally 
see infra 9 427. 
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person was a passenger in one of the cars.®® 

§ 298.-Unavoidable Interference with 

Control 

An unavoidable interference with the driver's control 
does not relieve him f’-om liability where he was negli¬ 
gent; but he is not liable unless his negligence was the 
cause of the loss of control. These principles have been 
frequently applied in the case of the skidding of a motor 
vehicle, which is not in itself negligence or evidence of 
negligence. 

An unavoidable interference with the driver’s 
control at, or immediately prior to, the time of an 
accident, does not relieve him from liability where 
he was negligent in proceeding at an unreasonable 
rate of speed,or in maintaining his vehicle in an 
unsafe running condition.^O It has been held, how¬ 


§ 298 

ever, that an operator who has lost control of his 
car is not responsible for what happens thereafter 
unless his negligence in the management of the car 
was the cause of his loss of control and this rule 
has been applied where the operator lost control 
through another driver’s negligence''^ in the absence 
of a showing that a reasonably prudent person and 
reasonably careful driver could have regained con¬ 
trol,or where the loss of control resulted from a 
disarrangement of the stearing gear owing to the 
loss of a bolt,'^'^ or where the car was deflected from 
its course as the front wheels crossed over a de¬ 
pression in the highway. 

Skidding, The mere skidding of a motor vehicle 
is not evidence of negligence'^® when not due to the 
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Witlidrawal from race 

Driver, negligently racing with 
another driver who negligently 
struck pedestrian before learning 
that former driver had withdrawn 
from race, was liable for resulting 
death of pedestrian.—Saisa v. Lilja, 
C.C.A.Mass.. 76 F.2d 380. 

63. Minn.—Reader v. Ottis, 180 N. 
W. 117, 147 Minn. 335, 16 A.LR 
463. 

42 C.J. pT 932 note 51. 

Care required as to occupant of car 
generally see infra §§ 397-404. 

69 . Wis.—Clifton v. Smith, 206 N. 
W. 923, 188 Wis. 560, 663. 

42 C.J. p 932 note 53. 

Deflation of tire and overturning 
of automobile after traveling one 
hundred feet was held not to require 
holding that driver had no oppor¬ 
tunity to exercise Judgment as to 
manner of stopping car.—Lloyd v. 
Mowery, 290 P. 710, 158 Wash. 341. 

70. Cal.—Sherman v. Prank, 146 P. 
2d 704, 63 CalApp2d 278. 

Liability of owner permitting oper¬ 
ation of defective vehicle see infra 
§ 430. 

Negligence in respect of condition 
of vehicle generally see supra §§ 
260-263. 

Defective wheels, tires, or machlxu 
ery 

Mere inability of operator by rea¬ 
son of defective wheels, tires, or 
machinery to control his automobile 
on highway is not a complete de¬ 
fense in the event that he injures 
the property or life or limb of an¬ 
other.—Sherman v. Frank, supra. 

71. Wis.—Sullivan v. Lutz. 194 N. 
W*. 25, 181 Wis. 61. 

Loss of control through illness or 
injury see supra § 264. 

72. Ill.—Kelch v. Marx, 39 N.E.2d 
83, 313 Ill.App. 146. 

La.—Middleton v. Seither, 131 So. 
594, 14 La.App. 471. 

73. La.—^Middleton v. Seither, su¬ 
pra. 


74. Pa.—Mcllhenny v- Baker, 63 Pa- 
Super. 385. 

42 C J. p 933 note 55. 

75. Pa.—Ferrell v. Solski, 123 A. 
493, 278 Pa. 565. 

42 C.J. p 933 note 56. 

76. Conn.—Staplins v. Murphy, 183 
A. 398. 121 Conn. 123. 

Idaho—Colwell v. Rothwell, 89 P.2d 
193, 60 Idaho 107. 

Ind.—Acton v. Lowery, 34 N.B.2d 
972, 109 Ind.App. 581. 

Md.—Wolfe V. State for Use of 
Brown, 194 A. 832. 173 Md. 103. 

Mass.—^Levin v. Twin Tanners, 60 
N.E.2d 6, 318 Mass. 13—Sherwood 
V. Radovsky, 57 NE.2d 912, 317 
Mass. 307—Loughran v. Nolan, 29 
N.E.2d 737, 307 Mass. 195—Her¬ 
man V. Sladofsky, 17 NE2d 879, 
301 Mass. 534—Gtoyette v. Amor, 

2 N.E.2d 219, 294 Mass. 355— 

Folan V. Price, 199 N.E. 320, 293 
Mass. 76—Adamian v. Messerllan, 
198 N.E, 166, 292 Mass. 275—Maz- 
manian v. Kuken, 189 N.E. 815, 2S5 
Mass. 516—Bank v. Satran, 165 N. 
E. 117, 266 Mass. 253—Arnold v. 
Brereton, 158 N.E. 671, 261 Mass. 
238. 

Mo.—Story v. People’s Motorbus Co. 
of St. Louis, 37 S.W.2d 898, 327 
Mo. 719—Bear v. Devore, App., 
177 S.W.2d 674—^Bear v. Devore, 
App.. 176 S.W.2d 862—PolokofC v. 
Sanell, App.. 52 S.W.2d 443. 

N.H.—Wiggm V. Kingston, 20 A.2d 
625, 91 N.H. 397. 

N.T.—Thomas v. Worth, 10 N.T.S.2d 
489. 

iq-.C.—Hoke v. Atlantic Greyhound 
Corp., 42 S.E2d 593, 227 N.C. 412 
—Mitchell V. Melts, 18 S.E.2d 406, 
220 N.C. 793—Taylor v. Rierson, 
185 S.E. 627, 210 N.C, 185—Butner 
V. Whitlow, 161 S E. 389, 201 N. 
C. 749—Springs v. Doll, 148 S.E. 
251, 197 N.C. 240. 

Ohio.—Satterthwaite v. Morgan, 48 
N.E.2d 653, 141 Ohio St. 447—^Ash- 
brook V. Cleveland Ry. Co., App., 
34 N.E.2d 992—Glenny v. Wright, 

703 


4 N-E.’d 158, 53 Ohio App. 1— 
Haman v. Goodman, 17 Ohio Supp. 
30. 

Pa.—Simpson v. Jones, 131 A. 541, 
284 Pa. 596—Vunak v. Walters, 43 
A.2d 536, 157 Pa.Super. 660—Glov¬ 
er V. Stoeltzlen, Com.Pl., 26 Erie 
Co. 178. 

RI.—Luiz V. Ingram, 190 A. 439. 57 
R.I. 428—Peters v. United E'ec- 
tric Rys. Co.. 189 A. 901, 57 RI. 
311. 

S.D.—Zeigler v. Ryan, 271 N.W. 767, 
65 S.D. 110. 

Vt.—Gould V. Gould, 6 A.2d 24, 110 
Vt. 324—Standard Oil Co. of New 
York V. Flint, 183 A. 336, 108 Vt. 
157—Williamson v. Clark, 153 A. 
448, 103 Vt. 288. 

Wash.—^Wellons v. Wiley, 166 P.2d 
852, 24 Wash. 2d 543—Coerver v. 
Haah, 161 P.2d 194, 23 Wash.2ct 
481, 161 A.L.R. 909—Sellman v. 
Hess, 130 P.2d 688. 15 Wash 2d 310 
—Tutewiler v. Shannon, 111 P.2d 
215, 8 Wash.2d 23—^Woodward v. 
Simmons, 108 P.2d 6.^7, 7 Wash.2d 
10—Hughes V. Wallace, 107 P.2d 
910, 6 Wash. 2d 396—Cook v. Raf¬ 
ferty, 93 P.2d 376, 200 Wash. 234 
—^Weaver v. Windust, 80 P.2d 756, 
195 Wash. 240—Gayson v. Daugh¬ 
erty, 66 P.2d 1148, 190 Wash. 133 
—^^Vilson V. Congdon, 37 P.2d 892, 
179 Wash. 400—Eggert v Schu¬ 
macher, 22 P.2d 52, 173 Wash. 119 
—Martin v. Bear, 9 P.2d 365, 167 
Wash. 327—Osborne v. Charbneau, 
268 P. 884, 148 Wash. 359, 64 A.L. 
R. 251, 

W.Va.—Sigmon v. Mundy, 25 S.E 2d 
636, 125 W.Va. 591. 

Wyo.—^Wallis v. Nauman, 157 P.2d 
285, 61 Wyo. 231. 

42 C.J. p 933 note 58. 

Skidding as not conclusive evidence 
of negligence see infra § 518 a C8). 
Skidding as not raising inference of 
negligence see infra § 511 (3) c. 
The word “skidding,” as applied 
to the operation of automobiles, 
means that wheels of automobile 
slip sideways on pavement resulting 
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operator’s carelessness,^^ and does not of itself con¬ 
stitute negligence'^8 or negligence per se;'^^ and the 
operator is not liable for injuries resulting from 
skidding unless the skidding resulted from his neg- 
iigence.80 The skidding, however, may be caused 
or accompanied by negligence on which liability may 
be predicated,and, accordingly, skidding may 
form the basis of a recovery where it results from 
some legal fault or negligent conduct on the part of 
the operator.82 Skidding may be a valid defense in 
some cases,^^ but it is no defense where it was due 
to negligence,and it is not always a defense to 
other proved acts of negligence.®® 


§ 299. - Speed as Proximate or Contrib¬ 

uting Cause of Injury 

The operator of a motor vehicle is answerable in 
damages for injury resulting from an accident which was 
proximately caused by his driving at an unlawful or ex- 
cessive speed, and is precluded from recovering dam¬ 
ages on account of an accident to which his own exces¬ 
sive speed contributed; but excessive speed does not lead 
to liability unless it was the proximate cause of the dam¬ 
age, or preclude recovery for his own damages where it 
was not a contributing cause of the accident. 

The operator of a motor vehicle is answerable in 
damages for injury resulting from an accident 
which was proximately caused by his driving at an 
unlawful or excessive speed,®® and is precluded from 


in Inability of driver to control 
movement of automobile.—Clodfelt- 
er V. Wells. 195 S.E. 11, 212 N.C. 823. 

77. N.!!.—Grig-as v. Merrimack 
Farmers' Exchange, 50 A.2d 230, 
94 N.H. 232. 

78. Conn.—Grillo v. Bonaulto, 193 

A. 730, 123 Conn. 226—James v. 
Von Schuckman, 162 A. 3, 115 

Conn. 490—^De Antonio v. New 
Haven Dairy Co., 136 A. 667, 105 
Conn. 663. 

Mo.—^Annin v. Jackson, 100 S.W.2d 
872, 340 Mo. 331. 

N.T.—^Weiner v. J. I. Hass, Inc., 296 
N.T.S. 703, 251 App.Div. 412, af¬ 
firmed 13 N.E.2d 51, 276 N.T. 661. 
Vt—Johnson v. Burke, 183 A. 495, 
108 Vt. 164. 

Operator is not necessarily negU- 
gent because vehicle skids or slides 
on icv street —Tente v. Jaglowicz, 
44 S.W.2d 845, 241 Ky. 720, 

79. Conn.—Trask v. New Haven & 
S. Jj. Ry. Co, 20 A.2d 387, 127 
Conn. 724—Nichols v. Nichols, 13 
A.2d 591, 126 Conn. 614—Baum v. 
Atkinson, 3 A.2d 305, 125 Conn. 
72. 

Fla.—Shams v. Saportas, 10 So.2d 
715, 152 Fla. 43. 

Ind.—Lee Bros. v. Jones, 64 N.E.2d 
108, 114 Ind.App. 688. 

Ky —Hewitt's Adm’r v. Central 
Truckaway System, 194 S.W.2d 
999, 302 Ky. 459. 

La.—Harrelsoa y. McCook, App., 198 
So. 532. 

Pa.—Matys v. Consumers Ice & Coal 
Co., 36 A.2d 821, 154 Pa.Super. 568 
—^Valley Motor Transit Co. v. Alli¬ 
son, 33 A.2d 485, 153 Pa.Super. 
221—Laessig v. Cerro, 27 A.2d 731, 
149 Pa.Super, 155—Fitzpatrick v. 
Pralon Cleaners & Dyers, 195 A- 
644, 129 Pa.Super. 437. 

80. Ky.—Atlantic Greyhound Corp. 
V. Franklin, 192 S.W.2d 753, 301 
Ky. 867—^Arthur v. Rose, 158 S.W. 
2d 652, 289 Ky. 402—^Risen v. Con¬ 
solidated Coach Corporation, 118 
S.W. 2d 712, 274 Ky. 342—Gilreath 
v. Blue & Gray Transp. Co., 108 
S.W.2d 1002, 269 Ky. 787, followed 
in 108 S.W.2d 1004, 269 Ky. 791. 


La.—Smith v. Roueche, App., 153 
So. 487, followed in 153 So. 490 
(two cases). 

N.T.—Smith v. Levison, 226 N.T.S. 
311, 222 App.Div. 310. 

Traveling npon an icy road is not 
per se negligence so as to impose 
liability on motorists for accidents 
produced exclusively by skidding on 
ice upon road.—^Risen v. Consolidat¬ 
ed Coach Corporation, 118 S.W.2d 
712, 274 Ky. 342. 

SI. Mass.—Levin v. Twin Tanners, 
60 N.E.2d 6, 318 Mass. 13. 

Tenn.—Stanford v. Holloway, 157 S. 

W.2d 864, 2S Tenn.App. 379. 
Wash.—Tutewiler v. Shannon, 111 
P.2d 215, 8 Wash 2d 23. 

Skidding considered with other cir¬ 
cumstances in determining ques¬ 
tion of negligence see infra § 518 
a (8). 

82. Conn.—Trask v. New Haven & 
S. L. Ry. Co., 20 A.2d 387, 127 
Conn. 724—^Nichols v. Nichols, 13 
A, 2d 691, 126 Conn. 614—Baun v. 
Atkinson, 3 A.2d 305, 125 Conn. 72. 
Fla.—Shams v. Saportas, 10 So.2d 
715, 152 Fla. 48. 

Ind,—^Acton v. Lowery, 34 N.E.2d 
972, 109 Ind.App. 681. 

La.—Harrelson v. McCook, 198 So. 
532. 

N.H—Wlggin V. Kingston, 20 A.2d 
625, 91 N.H. 397. 

Pa.—Matys v. Consumers' Ice & Coal 
Co., 3$ A.2d 821, 154 Pa.Super. 
668—Valley Motor Transit Co. v. 
Allison, 33 A.2d 485, 153 Pa.Super. 
221—Laessig v. Cerro, 27 A.2^ 731, 
149 Pa Super. 155—Fitzpatrick v, 
Pralon Cleaners & Dyers, 195 A. 
644, 129 Pa.Super. 437. 

Where skidding is caused by neg¬ 
ligent operation of motor vehicle, 
driver is liable for resulting injury. 
La.—^Cosse v. Henley, App., 193 So. 
206. 

N.C.—^Hoke V, Atlantic Greyhound 
Corp., 42 S.E,2d 593, 227 N.C. 412— 
Taylor v. Rierson, 185 S.E. 627. 
210 N.C. 185—^Butner v. Whitlow, 
161 S.E. 389, 201 N.C. 749. 

Pa-.—Goldenberg v. Philadelphia 
Rural Transit Co., 170 A. 360, 112 
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Pa.Super. 163—Miller v. Rishel, 
Com.Pl., 6 Sch.Reg. 84. 

W.Va.—Sigmon v. Mundy, 25 S.E 2d 
636, 125 W.Va. 591. 

Application of brakes 

(1) If application of brakes was 
reasonably likely to cause car to 
skid and collide with others, negli¬ 
gence and violation of statutory 
duty to drive at a careful and pru¬ 
dent speed may be found.—Musante 
V. Guerrini, 13 P.2d 965, 125 Cal. 
App. 556. 

(2) It has been held, however, 
that the application of brakes in an 
emergency, causing the vehicle to 
skid, does not in itself constitute 
negligence. 

Idaho.—Colwell v. Bothwell, 89 P.2d 

193, 60 Idaho 107. 

H.T.—Werner v. J. I. Hass, Inc., 296 
N.T.S. 703, 251 App.Div. 412, af¬ 
firmed 13 NE2d 51, 276 N.T. 661— 
Sporborg v. State, 234 N.T.S. 476, 
226 App Div. 113—Smith v. Levi¬ 
son, 226 N.T.S. 311, 222 App.Div. 
310. 

(3) Applying brakes after skid¬ 
ding commenced is not a negligent 
act.—Thomas v. Worth, 10 N.T.S.2d 
489. 

83. Mich.—Wallace v. Kramer, 296 
N.W. 838, 296 Mich. 680. 

84. Cal.—Musante v. Guerrini, 13 P. 
2d 965, 125 Cal.App. 556. 

La.—Leitz V. Rosenthal, App,, 166 
So. 651. 

85. Tenn.—Stanford v. Holloway, 
157 S.W.2d 864, 25 Tenn.App. 379 
—Grizzard and Cuzzort v. O’Neill, 
16 Tenn.App. 395. 

Wash.—Coerver v. Haab, 161 P.2d 

194, 23 Wash.2d 481. 

88. U.S.—Weakley v. U. S., C.C.A. 

Va.. 158 F.2d 703. 

Cal.—Bechtold v. Bishop & Co., 105 
P.2d 984, 16 Cal.2d 285—Matsuda 
V. Luond, 126 P.2d 359, 52 Cal.App. 
2d 453—Traylen v. Citraro, 297 P. 
649, 112 CaLApp. 172, followed in 
297 P. 652, 112 Cal.App. 7<3. 

Ind.—Gatewood v. Lynch, 23 N.E.2d 
289, 107 Ind.App. 168. 

La-—Russo V. Aucoin, App., 7 So.2d 
744. 
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recovering damages because of a collision or other uted.87 The mere fact that he was driving at an 
accident to which his own excessive speed contrib- improper or unlawful rate of speed at the time of 


Miss.—Teche Lines v. Bateman, 139 
So. 159, 162 Miss. 404 
Mo.—Lewis v. St. Louis Independ¬ 
ent Packing Co., 3 SW.2d 244. 
N.C.—Tarrant v. Pepsi Cola 

Co., 20 S.B.2d 565, 231 NC 3'jO 
Tenn.—Tinin v. Siner, 9 Tenn.App. 
252. 

Va.—Howe v. Jones, 174 S.E. 764, 
162 Va. 442. 

42 C.J. p 933 note 59. 

Acquiescence 137 injured party 
Fact that automobile overturning 
was traveling forty-five miles an 
hour when tire deflated and injured 
joint adventurer who acquiesced in 
speed did not absolve owners from 
responsibility —Lloyd v. Mowery, 
290 P. 710, 158 Wash. 341. 

If unlawful speed was due to neg. 
llgence rather than icy street, and 
driver could not control vehicle, 
speed was proximate cause of acci¬ 
dent.—McDowell V Interstate Oil 
Co.. Iowa, 225 N.W. 855 

Where injury might reasonably have 
been anticipated 

Tex.—Akers v. Epperson, Civ.App , 
172 S.W,2d 512, certified question 
answered 171 S.W.2d 483, 141 Tex. 
189, 156 A.L.R. 1028. 

Speed held proodmate cause 

(1) In general. 

Cal.—Merrill v. Finigan, 24 P.2d 
188, 133 Cal.App. 101. 

La.—Killian v. Modern Iron Works, 
App., 15 So.2d 532—Penton v. 
Fisher, App., 155 So, 35, followed 
in Entrevia v. Fisher, 155 So. 41 
and Nettles v Fisher, 155 So, 41. 

(2) Of collision of speeding ve¬ 
hicle and another vehicle, 

U.S-—Autrey v. Swisher, C.C.A.Fla., 
155 P 2d 18—^Brown v. Gorum, D. 
C.La., 45 F.Supp. 833. 

Ark.—West v. Wall, 88 S.W.2d 63, 
191 Ark. 856. 

La.—Roper v. Brooks, 9 So.2d 4S5, 
201 La. 135—^Woodley & Collins 

V. Schusters’ Wholesale Produce 
Co., 128 So. 469, 170 La. 527— 
Howze V. Hollandsworth, App, 26 
So.2d 381—Barro v. Tilbury, App., 
24 So.2d 838—Bendish v. Roberts, 
App., 24 So.2d 688—Great Ameri¬ 
can In.s. Co. v. New Amsterdam 
Casualty Co., App., 15 So.2d 241, 
followed in 15 So.2d 246 and New 
Amsterdam Casualty Co. v. Great 
American Indemnity Co, 15 So-2d 
246—K(‘Uy v. Neff, App., 14 So.2d 
657—Redden v. Blythe, App., 12 
So.2d 728—^Woodruff v. Stewart, 
App, 6 So.2d 796—Boullion v. 

Bonin, App., 2 So.2d 535, followed 
in Motty v. Bonin, 2 So.2d 541— 
Van Dyke v. Waguespack, App., 
198 So. 425—Fields v, Owens, App., 
186 So. 849—Dupuy v. Godchaux 
Sugars, App, 184 So. 730—Wil- 
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liams V. Brown. App,, 181 So. 679 
—Lee Bros. Bakery v. R. L. Jeff¬ 
ries Trucking Co., App., 178 So. 
665—Smith v. Howard Crumley & 
Co., App, 171 So. 188—Roll Oshorn 
& Sons V. Howatt, App, 167 So. 
466—Pontanille v. Ducote, App., 
155 So 46—^jVIoore v. Christoffer- 
sen, App., 147 So. 914—McDonald 
V. Stellwagon, App.. 140 So. 133, 
followed in McConnell v Stell¬ 
wagon, 140 So. 138—Bridwell v. 
Butler, 139 So. 51, 18 La.App. 675 
—McGehee v. Ashley, 137 So. 80, 
18 La.App 393—Cooke v. Seegers, 
136 So. 216. 17 La.App. 313—Xew- 
stadt V. Motor Freight Lines, 135 
So. 628, 18 La.App. 15—Hayward 
V. Wagner, 134 So. 778, 16 La.App. 
521—Bolinger v. Williams Bros., 
App., 134 So. 356—Gomolsky v. 
Kihneman. 134 So. 266, 16 La.App. 
304—Campesi v. De Graw, 132 So. 
138, 15 La.App. 623—Simpson v. 
Pardue, 131 So. 854, 15 La.App. 
341—Gauvereau v. Checker Cab 
Co.. 131 So 590. 14 La.App. 448— 
Shields V. Succession of Hodge. 
128 So. 530, 13 La.App. 546—Fisse 

V, Toye Bros. Auto & Taxicab Co., 
127 So 756. 14 La.App. 70. 

Mich.—^Van Den Heuval v. Plews, 
289 N.W. 290, 291 Mich. 670. 
Minn.—Findley v. Brittenham, 271 
NW. 449, 199 Minn. 197. 

Okl.—Shead v. Mann. 185 P.2d 691. 
Pa.—Cormican v. Menke, 159 A. 36, 
306 Pa. 156. 

Tex—Porter v. Liberty Film Lines, 
Civ.App., 127 S.W.2d 480, reversed 
on other grounds Liberty Film 
Lines V. Porter, 146 S.W.2d 982, 
136 Tex. 49. 

Wash.—^West Coast Transport Co. v. 
Landin, 60 P.2d 704, 187 Wash. 556 
—Anderson v, Wheeler, 46 P.2d 726, 
182 Wash. 249. 

42 C.J. p 933 note 59 [a] (2). 

(3) Of injury to person generally. 
Ky.—Hatfield Const. Co. v. City of 

Paintsville. 20 S.W.2d 713, 230 Ky. 
750. 

La.—^Perrodin v. Thibodeaux, App., 
191 So. 148—Gartman v. Traylor, 
App., 164 So. 660. 

N.T,—Tooley v. State, 252 N.Y.S 
278, 141 Misc. 4, affirmed 255 N. 
T.S. 846, 235 App.Div. 656, af¬ 

firmed 182 NE. 223, 259 NT. 658— 
Parker v. Helfert, 252 N.Y.S. 35, 
140 Misc. 905. 

Or.—Frame v. Arrow Towing Serv¬ 
ice, 64 P.2d 1312, 155 Or. 522. 

42 C.J. p 933 note 59 [a] (1). 

(4) Of injury to child. 

Iowa.—Samuelson v. Sherrill, 280 N. 

W. 596. 225 Iowa 421. 

La.—Stamps v. Henderson, App., 25 
So.2d 305—^Doyle v. Nelson, App, 
11 So.2d 645—Seligman v. Holla- 
day, App., 154 So. 481. 
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(5) Of injury to guest. 

Conn.—^Doberrentz v. Gregory, 26 A. 

2d 475, 129 Conn. 57. 

La.—GalLrairh v. Dreyfus, App., 162 
So. 246—Richard v. PLoquevert, 
App., 14S So. 92. 

Miss.—Mississippi Cent. R. Co. v. 
Alexander, 153 So. 653, 169 Miss. 
620. 

N.C.—Norfleet v. Hall, 169 S.E. 143, 
204 N.C. 573. 

Wis.—^Webster v. Krembs, 282 N.W. 
564, 230 Wis. 252. 

(6) Of injury to pedestrian. 

Ill.—^^IcKirchy v- Van Sweringen, 76 
N.E2d 817, 333 Ill.App. 158. 

La.—Stamps v. Henderson, App., 25 
So.2d 305—Tooke v. Muslow Oil 
Co., App., 183 So. 97—Pettaway v. 
K. C. S. Drug Co., App., 166 So. 
902—Buisson v. Potts, App, 151 
So. 97, affirmed 156 So. 408, 180 La. 
330—Alexander v. Standard Coffee 
Co., 134 So. 261, 16 La App. 286— 
Matsler v. Jones Motor Co., 128 So. 
721, 14 La.App. 175. 

Mass—^Wheeler v. Darmochwat, 183 
N.E. 55, 280 Mass. 553. 

Mich—^Wallace v. Kramer, 296 N.W. 
838, 296 Mich. 680—Guina v. Har- 
rod, 266 N.W. 393, 275 Mich. 393. 
Wis.—Kitter v. Lenard, 291 NW. 
814, 235 Wis 411—Clifton v. 

Smith, 206 N.W. 923, 188 Wis. 560. 
42 C.J. p 933 note 59 [c]. 

87. Kan.—Goodman v. Wishy, 103 
P.2d 804, 152 Kan. 341. 

La.—Guillory v, Bordelon Lines, 
App., 23 So.2d 669—Cox v. Bap¬ 
tiste, App., 2 So.2d 707—Betz v. 
Tibo. App., 195 So 372—Joseph v. 
Monroe Transfer & Warehouse 
Co., App., 148 So. 462—Safety Tire 
Service v. Murov, 140 So. 879, 19 
La.App. 663—Sexton v. Stiles, 130 
So. 821, 15 La.App. 148—Scholder 

V. Laundry & Dry Cleaning Serv¬ 
ice, 123 So. 170, 10 La,App. 786— 
Carlisle v. Louisiana Oil Refining 
Corporation, 3 La.App. 671. 

Mass.—^Levine v. Bishop, 198 N.E. 
146. 

N.C.—Dillon V. City of Winston- 
Salem, 20 S.E.2d 845, 221 N C. 512. 
N.D.—^Delaloye v. Kaisershot, 10 N. 

W. 2d 593, 72 N.D. 637. 

Pa.—Lauerman v. Strickler, 14 A. 2d 
608, 141 Pa.Super. 240. 

S.C.—^Daughrity v. Williams, 142 S. 

E. 722, 144 S.C. 437. 

Tex—Texas Pacific Coal & Oil Co. 
V. Wells, Civ.App., 151 S.W.2d 927. 
affirmed Wells v. Texas Pac. Coal 
and Oil Co.. 164 S.W.2d 66 0, 140 
Tex. 2—Farrar Lumber Co. y. Mc¬ 
Donald, Civ.App.. 32 S.W.2d 940. 
Va.—Clark v. Parker, 171 S.E. 600, 
161 Va. 480—Capps v. Whitson. 
160 S.E. 71, 157 Va. 46. 

Wash.—^Allen v. Porter, 143 P.2d 
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an accident does not, however, render him answer- covering for his own damages where the speed was 
able in damages therefor unless such speed was the not a contributing cause of the accident.89 Speed 
proximate cause thereof,88 or preclude him from re- whether reasonable or not, is not the cause of an 


328, 19 Wash.2d 603—Walters v. 
Knox, 5 P2d 780, 165 Wash. 424. 
W.Va.—^Divita v. Atlantic Trucking 
Co., 40 S.E.2d 324. 

Wyo.—Price v. State Highway Com¬ 
mission, 167 P.2d 309. 

42 C.J. p 933 note 60. 

Whether contributory negligence of 
driver of motor vehicle is imputed 
to occupant thereof see the C.J.S. 
title Negligence § 168, also 42 C. 
J. p 1177 note 94 et seq. 

Driving at speed exceeding that of 
defendant 

Plaintiff in automobile collision 
case, if driving at speed consider¬ 
ably exceeding that of defendant, 
cannot recover on ground of exces¬ 
sive speed of defendant.—Booth v. 
Gilbert, C.C.AMo.. 79 P.2d 790. 

Speed held proximate cause of col- 
lisiou 

Ga.—^Davis v. Tanner, 43 S.E.2d 165, 
75 GaApp. 296—Fraser v. Hunter, 
156 S.E. 268, 42 Ga.App. 329. 

La.—Broussard v. Krause & Mana- 
gan, App., 186 So. 384—^Daricek v. 
Forrest, App., 173 So. 601—^Bagley 
V. Standard Coffee Co., App., 168 
So. 350—Mills V. Moore, App., 166 
So. 169—Woodley & Collins v. 
Schuster's Wholesale Grocery Co, 
124 So. 659, 12 La.App. 467, af¬ 
firmed Woodley & Collins v. 
Schusters* Wholesale Produce Co., 
128 So. 469, 170 La. 527. 

Skidding held proximate cause of 
accident 

Minn.—Lundstrom v. Giacomo, 261 
N.W. 465, 194 Minn. 624. 

Guest in colliding automobile held 
not entitled to recover damages from 
owner of other vehicle where colli¬ 
sion proximately resulted from neg¬ 
ligent speed of driver of automobile 
in which guest was riding.—^Davis 
V. Tanner, 43 S.E.2d 165, 75 GaApp. 
296. 

88 . TJ.S.—Chicago & N. W. Ky. Co. 
V. Golay, C.C.A.Wyo., 155 P.2d 842 
—^Cherry Lake Farms v. Taylor, 
C.C.A.Pla., 98 F.2d 571—Russell v. 
Turner. D.C.Iowa, 56 F.Supp. 455, 
affirmed, C.C.A., 148 P.2d 562. 
Ariz.—Anderson v. Alabam Freight 
Lines, 169 P.2d 865, 64 Ariz. 313— 
Mclver v. Allen, 262 P. 5, 33 Ariz. 
28. 

Cal.—^Hontou v. Orvis, 109 P.2d 395, 
42 Cal.App.2d 585—Silveira v. 
Siegfried, 26 P.2d 666, 135 Cal. 
App. 218. 

Kan.—Goodloe v. Jo-Mar Dairies Co., 
185 P.2d 158, 163 Kan. 611—Clark 
V. Southwestern Greyhound Lines, 
79 P.2d 906, 148 Kan. 165—Phil¬ 


lips V. Meyer Sanitary Milk Co., 
281 P. 895, 129 Kan. 45. 

Ky—^Knecht v. Buckshom, 25 S.W. 

2d 727, 233 Ky. 329. 

La.—Picou V. J. B. Luke's Sons, 11 
So.2d 38, affirmed 16 So.2d 466, 204 
La. 881—Butler v. Oswald, App., 
4 So.2d 241—Jones v. American 
Mut. Liability Ins. Co., App., 189 
So. 169—^Haeuser v. 2Etna Casual¬ 
ty & Surety Co, App.. 185 So. 493, 
set aside on other grounds 187 So. 
684—Burnett v. Cockrill, App., 145 
So. 398—^Austin v. Sumrall, 141 
So. 772, 19 La.App. 868—^Hudson 

V. Jackson Brewing Co., 4 La.App. 
549—Belden v. Roberts, 3 La.App. 
338. 

Md.—Gudelsky v. Boone, 23 A 2d 694, 
180 Md. 265—^Forbstein v. General 
Tire Co., 175 A. 445, 167 Md. 686 
—Sun Cab Co. v Faulkner, 163 A. 
194, 163 Md. 477. 

Mass.—Ellis v. Ellison, 175 N.E. 502, 
275 Mass. 272. 

Mich.—Harding v. Blankenship, 264 
N.W- 312, 274 Mich. 118. 

Minn.—Wilmes v. Mihelich, 25 N. 

W, 2d 833, 223 Minn. 139. 

Miss.—Furr v. Brookhaven Cream¬ 
ery, 192 So. 838, 188 Miss. 1—^Row¬ 
lands V. Morphis, 130 So. 906, 158 
Miss. '662—Pounders v. Day, 118 
So. 298, 151 Miss. 436—McDonald 
V. Collins, 110 So. 663, 144 Miss. 
820. 

N.J.—'Claypoole v. Motor Finance 
Corporation, 16 A.2d 794, 125 N.J. 
Law 440. 

N.C.—Reeves v Staley, 18 S.E.2d 
239, 220 N.C. 573. 

Okl.—Knox V. Loose-Wiles Biscuit 
Co, of Okl., 154 P.2d 59, 194 Okl. 
611—^Aydelotte & Toung v. Saun¬ 
ders, 77 P.2d 50, 182 Okl. 226. 

Pa.—^Huber v. Anderson, 49 A. 2d 
628, 355 Pa. 247—Mulheirn v. 

Brown, 185 A. 304, 322 Pa. 171— 
Collichio V. Williams, 166 A. 857, 
311 Pa. 553—Bloom v. Bailey, 141 
A. 150, 292 Pa. 348, 57 A.D.R. 585— 
Knoble v. Ritter, 20 A.2d 848, 145 
Pa Super. 149—Ross v. Reigelman, 
14 A,2d 591, 141 Pa.Super. 293— 
Geary v. Reinhard, Com,Pl., 18 
Leh.Co L.J. 266—Rowe v. Coopey, 
34 Luz Leg.Reg. 57, affirmed 14 A. j 
2d 76, 339 Pa. 105. 

Wash.—Clark v. King, 34 P.2d 1105, 
178 Wash. 421—Church v. Shaffer, 
297 P. 1097, 162 Wash. 126. 

W.Va.—Fleming v. McMillan, 26 S. 
E.2d 8, 125 W.Va. 356—^Ambrose 
V. Toung, 130 S.E. 810, 100 W.Va. 
452. 

Wyo.—O’Mally v. Eagan, 2 P.2d 1063, 
43 Wyo. 233, 77 A.L.R. 582, re¬ 
hearing denied O’Malley v. Eag¬ 
an, 6 P.2d 276, 43 Wyo. 350. 

42 C.J. p 933 note 61. 
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Failure to warn driver to reduce 
speed 

In action for death from injuries 
sustained in collision of automobile 
with automobile which had been 
taken out on night in question by 
defendant’s minor son, although 
driven by another at time of acci¬ 
dent, where accident was caused by 
automobile’s defective brakes, lia¬ 
bility of son could not be predicated 
on alleged negligence in failing to 
warn driver to operate automobile 
at a lower rate of speed, since such 
failure could not have been a proxi¬ 
mate cause of the collision.—Sturte- 
vant V. Pagel, Civ.App., 109 S.W.2d 
556, affirmed 130 S.W.2d 1017, 134 
Tex. 46. 

Technical violation of speed limit 
does not create liability to injured 
person unless it was responsible to 
some extent for the ensuing acci¬ 
dent.—Kemp V. Donnes, La.App, 32 
So.2d 383. 

Injury caused by officer pursuing 
speeder 

A speeding motorist, who was be¬ 
ing pursued by a traffic officer, was 
not liable to a third person who was 
struck by the officer's automobile 
during the pursuit, where no act of 
the speeding motorist, other than his 
fast driving, induced the officer to 
drive his automobile in the manner 
in which he did.—^Warner v. Stried- 
er, Ohio Com.Pl., 72 N.E.2d 470. 

89. Ariz—^Alabam Freight Lines v. 
Phoenix Bakery, 166 P.2d 816, 64 
Ariz. 101. 

Cal.—Riley v. Berkeley Motors, 36 
P.2d 398, 1 Cal.App 2d 217. 

Conn.—Szabados v. Chatlos, 177 A. 

719, 119 Conn. 537. 

L C.—^White v. Corbett, Mun.App., 
51 A.2d 676—^Herndon v. Higdon, 
Mun.App., 31 A.2d 854. 

Kan —Phillips v. Meyer Sanitary 
Milk Co., 281 P. 895, 129 Kan. 45. 
La.—Grasser v. Cunningham, App., 
200 So. 658—JEtna Casualty & 
Surety Co. v. Lee, 123 So. 137, 10 
La.App 763. 

Mich.—Bernstein v. Brody, 240 N.W. 
62, 256 Mich. 512—McConnell v, 
Elliott, 218 N.W, 653, 242 Mich, 
145. 

Mo.—Larsen v. Webb, 58 S.W.2d 967, 
332 Mo. 370, 90 A.L.R. 67—Tontz 
V. Shernaman, App., 94 S.W 2d 917. 
N.J.—Claypoole v. Motor Finance 
Corporation, 15 A.2d 794, 125 N.J. 
Law 440. 

N.Y.—Wagner v. State, 32 N.T.S.2d 
818, 177 Misc. 1078. 

Pa.—Balzer v. Reith, 54 A.2d 64, 161 
Pa.Super. 187—^Dunie v. Penn 
Highway Transit Co., 11 Pa Dist. 
& Co. 694, 41 Lanc.L.Rev. 245. 
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accident unless it can be said that but for such speed 
the accident would not have happened.^® 

§ 300. Starting, Stopping, Backing, and Turn¬ 
ing 

a. Starting 

b. Stopping, backing, and turning 
a. Starting 

The operator of a motor vehicle must use reasonable 
care in starting its engine preparatory to moving of the 
vehicle and in entering or turning into the traveled por¬ 
tion of the highway, and he may be required to keep a 
proper lookout and give a signal of his intention. 

The operator of a motor vehicle must use rea¬ 


sonable care in starting its engine preparatory to 
moving the vehicle,® ^ and it may constitute negli¬ 
gence to start the engine of an automobile without 
putting the gears in neutral or disengaging the 
clutch.®2 While the mere starting of a vehicle from 
a standing position and its travel at a low rate of 
speed for some distance do not of themselves con¬ 
stitute negligence,®® reasonable care must be used 
in entering or turning into the traveled portion of 
the highway®^ so as not to interfere with moving 
traffic.®5 In this respect it is usually required that 
the motorist keep a proper lookout when starting®® 
and give a proper signal of his intention;®*^ and a 
driver is negligent where he suddenly starts his 


Va.—^Lavenstein v. Maile, 132 S.E. 
844, 146 Va. 789. 

Wash.—Ellis v. Olson, 246 P. 944, 
139 Wash. 351. 

42 C-J. p 934 note 62. 

Violation of regulation not enacted 
for hienefit of defendant 
Ala.—^Newman v. Lee, 133 So. 10, 
222 Ala. 499. 

Mmn.—Cooper v. Hoeglund, 22 N. 

W.2d 450, 221 Minn. 446. 

90. N.H.—Bellemare v. Ford, 45 A. 
2d 882, 94 N.H. 38—Maiwald v. 
Public Service Co. of N. H., 41 A. 
2d 247, 93 N.H. 276. 

Speed resulting from icy condition 
of street 

Excessive speed is not proximate 
cause of accident, if speed or fail¬ 
ure of brakes was because of icy 
street.—McDowell v. Interstate Oil 
Co., Iowa, 225 N.W. 855. 

Ability to stop or retard speed 
In action for injuries sustained as 
result of collision with bus, if ex¬ 
cessive speed of bus did not have 
effect of disabling bus driver from 
stopping or retarding speed of bus 
sufficiently to avoid accident, then, 
however negligent speed might have 
been, it was not the proximate 
cause of the collision.—^Dallas Rail¬ 
way & Terminal Co. v. Walsh, Civ. 
App., 156 S.W.2d 320, affirmed Walsh 
V. Dallas Railway & Terminal Co., 
167 S.W.2d 1018, 140 Tex. 385. 

Pedestrian’s position on street 
when strack held inunaterial as re¬ 
spects causal negligence of driver 
as to management and control of 
automobile, where driver did not see 
pedestrian before collision and con¬ 
sequently had no opportunity to 
avoid her.—Langworthy v. Reising- 
er. 23 N.W.2d 482, 249 Wis. 24, fol¬ 
lowed in 23 N.W.2d 485, 249 Wis. 29. 
Speed held not proximate cause of 
accident 

Ind.—Lee Bros. v. Jones, 54 N.E.2d 
108, 114 Ind.App. 688. 

Iowa.—^Mowrey v. Schulz, 296 N.W. 
822, 230 Iowa 102—Howk v. An¬ 
derson, 253 N.W. 32, 218 Iowa 358 


■—Crutchley v. Bruce, 240 N.W. 
238, 214 Iowa 731—Pettijohn v. 
Weede. 227 N.W. 824, 209 Iowa 
902. 

Ky.—Hatfield v. Sargent’s Adm’x, 
209 S.W.2d 306, 306 Ky. 782—Ra- 
hold v. Gonyer, 148 S.W.2d 728, 285 
Ky. 618. 

La.—Michelli v. Rheem Mfg. Co, 
App, 34 So.2d 264—^Kemp v. Don¬ 
nes, App., 32 So.2d 383—Wagues- 
pack V. Savarese, App., 13 So.2d 
726—Picou V. J. B. Luke’s Sons, 
App., 11 So.2d 38, affirmed 16 So. 
2d 466, 204 La. 881—Hopson v. 
Neighbors, App., 197 So. 282—Go¬ 
mez V. State Farm Mut. Auto Ins. 
Co., App., 191 So. 139—Rutter v. 
Norman, App., 189 So 609—Geddes 
& Moss Undertaking & Embalming 
Co. V. Dunne, App., 165 So. 879— 
David V, Joseph, App., 164 So. 467 
—Jacobs V. Williams, App., 160 So. 
861—^Lucas v. Andress, 136 So. 
207, 17 La.App. 329—Larance v. 
Norris, 134 So. 781, 17 La.App. 148 
—Smith V, Interurban Transp. Co., 
5 La.App. 704. 

Md.—Sun Cab Co. v. Faulkner, 163 
A. 194, 163 Md. 477. 

Mmn.—^Wilmes v. Mihelich, 25 N.W. 
2d 833, 223 Minn. 139—Becker v. 
Northland Transp. Co., 274 N.W. 
180, 200 Minn. 272, reheard 275 N. 
W. 510, 200 Mmn. 272. 

N,T.—Wagner v. State, 32 N.T.S 2d 
818, 177 Misc. 1078. 

N.C.—Butner v. Spease, 6 S.E.2d 808, 
217 N.C. 82—Fisher v. Deaton, 146 
S.E. 66. 196 N.C. 461. 

Pa—Gaupin v. Murphy, 146 A. 123, 
295 Pa. 214—^Rowe v. Coopey, Com. 
PL, 34 Luz.Leg.Reg. 57, affirmed 
14 A.2d 76. 339 Pa. 105. 

S.D.—Petteys v. Leith, 252 N.W. 18, 
62 S.D. 149. 

Wis.—Manchuk v. Milwaukee Elec¬ 
tric Ry. & Light Co., 294 N.W. 42. 
235 Wis 579. 

I 42 C.J. p 933 note -61 [b], 

91. Cal.—Cook V. Sanger, 293 P. 794, 
110 Cal.App. 90. 

92. Mich.—Watkinson v. Reichle, 
I 290 N.W. 877, 292 Mich. 484. 
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Use of crank 

(1) Operator Is chargeable with 
knowledge that starting automobile 
in gear by using crank is hazardous 
operation.—Cook v. Sanger, 293 P. 
794, 110 Cal.App. 90. 

(2) Driver owed intending pas¬ 
senger asked to crank automobile 
duty not to leave car in gear.—^Hunt¬ 
er V. Baldwin. 225 N.W. 431, 268 
Mich. 106. 

93. Tex.—^Ruggles v. John Deere 
Plow Co., Civ. App., 146 S.W.2d 
456, error refused. 

Duty of passing vehicle with respect 
to standing vehicle about to pull 
away from curb see infra § 338. 

94. Pa.—^Budnitzky v. American 
Stores Co., 96 Pa Super. 21. 

RI.—^Riccio V. Ginsberg, 139 A. 652, 
49 R.I. 32, 62 A.L.R. 967. 

Va.—Wright v. Viar, 174 S.E. 766, 
162 Va. 510. 

High degree of continuing vigilance 
D.C.—Capital Transit Co. v. Hollo¬ 
way, Mun.App., 35 A.2d 649. 

95. D.C.—Capital Transit Co. v. 
Holloway, supra. 

96. Cal.—Henslee v. Fox, 77 P.2d 
307, 25 Cal.App2d 286. 

Pa.—^Wallin v. Katz. 86 Pa.Super. 
581. 

Wis.—^Tanggen v. Wisconsin Michi¬ 
gan Power Co., 4 N.W.2d 130, 241 
Wis. 27. 

Plain view 

Motorist pulling away from curb 
is under duty to look and see that 
which is plain in view, and cannot 
claim that he looked and did not 
see that which was there to be seen. 
—Capital Transit Co. v. Holloway, 
D.C.Mun.App, 35 A.2d 649. 

97. Ala.—^Holman v. Brady, 3 So.2d 
30, 241 Ala. 487. 

Cal.—Pewitt v. Riley, 163 P.2d 873, 
27 Cal.2d 310. 

Ga.—^Polds V. Auto Mut. Indemnity 
Co., 189 S.E. 711, 55 Ga.App. 198. 
La.—Fidelity Union Casualty Co. v. 
Carpenter, 125 So. 504, 12 La.App. 
321. 



§ 300 


MOTOR VEHICLES 


60 C.J.S. 


parked car and turns it toward streetcar tracks in 
the middle of the street without looking for the ap¬ 
proach of a streetcar or giving any warning of his 
intention to drive upon the tracks, and drives 
against the side of an approaching streetcar,^8 or 
where he starts his car and immediately turns to his 
left directly in the path of another motor vehicle 
which is approaching from his rear.^9 

Some regulations impose the duty on the operator 
of a vehicle intending to start out from the side of 
the highway to see that such movement may be 
made with reasonable safety,^ but it has been held 
that such a regulation does not impose absolute lia¬ 
bility as an insurer^ and requires only reasonable 
care.3 Under other regulations it is required that 
vehicles joining the flow of traffic on the highway 
from a standing position shall yield the right of way 
to pedestrians^ and all other vehicles,^ and it has 
been held that the violation of such regulations con¬ 
stitutes negligence per se.® 


Where, in the loading or unloading of a truck, it 
is arranged for the safety of employees working 
about the truck that the driver should not move the 
vehicle except on signal given to him, it may con¬ 
stitute negligence for the operator to start the 
vehicle without receiving such signal and without 
his giving a signal of his intention to start,7 and 
an employee who is injured is within his right in 
relying on the driver not to start before receiving 
the agreed signal.® 

b. Stopping, Backing, and Turning 

A motorist has the right to stop, back, or turn his car 
in the street or highway, but in so doing he must exercise 
reasonable care with respect to other vehicles and pedes¬ 
trians and comply with government regulations. 

The operator of an automobile has the right to 
slow down and come to a stop,9 to back,io or to 
turnii his car in the street or highway, but in so 
doing must exercise reasonable care^^ with respect 


Pa.—^Wallin v. Katz, 86 Pa.Super. 
581. 

Va.—^Wrigrht v. Viar, 174 S.B. 766, 
162 Va. 510. 

Regulation lield Inapplicable 

The statute requiring that vehicle 
approaching pedestrian on traveled 
part of highway be slowed down 
and timely signal given was inappli¬ 
cable to truck, which was started 
up, without sounding horn, when 
aged, lame woman, crossing street, 
was in front, or about to step in 
front, of truck, traveled only six or 
eight feet, and was stopped prompt¬ 
ly after striking woman.—Bellemare 
V. Ford, 45 A.2d S82, 94 N.H. 38. 

98. Pa.—^Wallin v. Katz, 86 Pa. 
Super. 581. 

42 C.J. p 939 note 23. 

99. Cal.—Henslee v. Fox, 77 P.2d 
307, 25 Cal,App.2d 286. 

Mo.—Burnham v. Williams, 194 S. 
W. 761, 198 Mo.App. IS. 

1. Ala.—I-Iolman v. Brady, 3 So.2d 
30, 241 Ala. 487 

Cal.—Ruperto v. Thomas, 298 P. 851, 
113 Cal.App. 523. 

Va.—Wright v Viar, 174 S.E. 766, 
162 Va. 510. 

“Line of moving vehicles” 

Statute forbidding driving from 
side of highway into "line of mov¬ 
ing vehicles” unless this may be 
done without danger of collision 
held applicable though moving ve¬ 
hicles were two or three blocks 
apart—Wilhelm v. Hersh, Mo.App., 
50 S.W.2d 736. 

2. Minn.—Marcum v. Clover Leaf 
Creamery Co, 30 N.W.2d 24, 225 
Minn. 139. 

3. Minn.—Marcum v. Clover Leaf 
Creamery Co., supra. 


4. Ohio.—^Ewing v. Burkhardt 
Brewing Co., 15 N.E.2d 160, 57 
Ohio App. 463. 

5. Ohio.—Ewing v. Burkhardt 
Brewing Co., supra. 

Mandatory obligation 

Ohio.—^Bohn v. Deyo, 35 N.E.2d 451, 
66 Ohio App. 500. 

Vehicles approaching on highway 

Wis.—Gibson v. Streeter, 6 N.W.2d 
662, 241 Wis. 600. 

6. Ohio.—Bohn v. Deyo, 35 N'.E.2d 
451, 66 Ohio App. 500—Ewing v. 
Burkhardt Brewing Co., 15 N.E.2d 
160, 57 Ohio App. 463. 

7. La —Richey v. Swink, App., 4 
So.2d 749. 

8. La.—Richey v. Swink, supra. 

9. La—Neyrey v. Maillet, App, 21 
So.2d 158—Le Blanc v. Jordy, 
App., 10 So.2d 64—Kearns v. At¬ 
kins, App., 2 So.2d 507. 

N.C.—Conley v. Pearce-Young-Angel 
Co, 20 S.E.2d 740, 224 N.O 211. 

S.C.—^Hunsucker v. State Highway 
Department, 189 S E. 652, 182 S.C. 
441. 

Slopping or parking generally see 
infra §§ 329-338. 

Right to rely on care of following 
veliicle 

Iowa.—Daniel v. Stitsworth, 275 N. 
W. 572, 224 Iowa 289. 

10. La.—Corpus Juris quoted In 
Vicaro v. New Amsterdam Casual¬ 
ty Co., App., 160 So. 177, 179. 

Mich—In re Miller’s Estate, 2 N. 
W.2d 888, 300 Mich. 703. 

Neb.—Taulborg v. Andreson, 228 N. 
W. 528. 119 Neb. 273, 67 A.L.R. 
642. 

Ohio.—'Corpus Juris cited in Zim¬ 
mer V. Kennedy, 7 N.E.2d 574, 575, 
54 Ohio App. 361. 
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S.C.—^Hunsucker v. State Highway 
Department, 189 S.E. 652, 182 S.C. 
441. 

Wash.—Cleveland v. Grays Harbor 
Dairy Products, 74 P.2d 909, 193 
Wash. 122—Jellums v. Grays Har¬ 
bor Fuel Co., 296 P. 939, 160 Wash. 
585. 

42 C.J. p 934 note 64. 

It is not negligence per se to back 
an automobile upon a highway.— 
Newbern v. Leary, 1 S.E.2d 384, 215 
N.C. 134. 

Regulation requiring veliicles to 
travel on right side of the street 
near the right-hand curb does not 
apply to a car being backed into a 
vacant space along the curb. 

Cal.—Sheldon v. James, 1G6 P. 8^ 
175 Cal. 474. 2 A.L.R. 1-193. 

Minn —Budish v. Villaume Box & 
Lumber Co., 232 N.W. 264. 181 
Minn. 25 9. 

11. Iowa—^Dickeson v. Lzicar, 225 
N.W. 406, 208 Iowa 275. 

Ohio.—Corpus Juris cited, in Zimmer 
V. Kennedy, 7 NE.2d 574, 575, 54 
Ohio App. 361. 

Okl.—Smith v. Clark, 256 P. 36, 125 
Okl. 18. 

Or.—Black v. Stith, 100 P.2d 485. 
164 Or. 117. 

42 C.J. p 934 note 65. 

Turning into intersecting streets or 
highways see infra §§ 365-367. 

TT-tum 

Ordinarily motorist has right to- 
make U-tum on wide street, where 
there is little traffic.—Romanowski 
V. Morganstein, 170 A. 379, 111 Pa. 
Super. 443. 

12. Cal.—Donahue v. Mazzoll, 80 
P.2d 743, 27 Cal App 2d 102—Young 
V. Cerrato, 37 P.2d 1063, 2 Cal.App. 
2d 421. 
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to other vehicles^^ and pedestriansThe duty to 
exercise care in this respect exists independently 
of any regulations on the subject,!^ and, where the 
driver of an automobile is actually negligent, the 
fact that he is violating no statute or ordinance 
does not relieve him of-liability.^6 

Governmental regulations. Statutes and ordi¬ 
nances frequently regulate the manner of stopping, 
backing, or turning, and of warning others of an 
intention to do any of these things,and it is, of 
course, the duty of the operator to comply with 


such requirements^^ when he is in a situation to 
which they apply.^^ It has been held that violation 
of such regulations is negligence per se,20 but there 
is also authority for the view that noncompliance 
with regulations governing such movements is mere¬ 
ly evidence of negligence.^i 

Sig}taLing. The duty to exercise due care in stop¬ 
ping, backing, and turning may in some circum¬ 
stances require that the motorist signal his intend¬ 
ed action,22 and such a signal is sometimes required 
by express statutory provision ;23 but it has been 


Conn.—McDowell v. Federal Tea Co., 
23 A.2d 512, 128 Conn. 437. 

La.—Corpns Juris quoted lu Vicaro 

V. New Amsterdam Casualty Co., 
App., 160 So. 177, 179. 

g_C.—Hunsucker v. State Highway 
Department, 189 S.E. 652, 182 S.C. 
441. 

42 C.J p 934 note 66. 

13. U.S.—Garden v. Tennessee Elec¬ 
tric Power Co., C.C.A.Ga., 79 P.2d 
934. 

Pa.—Smith v. Yellow Cab Co., 132 
A. 124, 285 Pa. 229. 

E.I.—Riccio V. Ginsberg, 139 A. 652, 
49 R.I. 32. 62 A.L.R. 967. 

42 C.J. p 934 note 67. 

Duties of vehicle ahead generally 
see infra § 322. 

14. Cal.—Springer v. Sodestrom, 
129 P.2d 499, 54 Cal.App.2d 704, 

Conn —Distefano v. Universal 
Trucking Co., 164 A. 492, 116 

Conn. 249. 

42 C.J. p 934 note 68. 

15. Cal.—Donahue v. Mazzoli, 80 P. 
2d 743, 27 Cal.App,2d 102. 

Neb.—Chew v. Coffin, 12 N.W.2d 839, 
144 Neb. 170. 

R.I.—Riccio V. Ginsberg, 139 A. 652, 
49 R.I. 32, 62 AL.R. 967. 

42 C.J. p 934 note 69. 

16. Colo.—Oliver v. Weaver, 212 P. 
978, 72 Colo. 540. 

17. Iowa.—Enfield v. Butler, 264 N. 

W. 546. 221 Iowa 615. 

42 C.J. p 934 note 71. 

Begulations must be construed in 
conjunction with each other.—Cur¬ 
tiss V. Fahle, 139 P.2d 827, 157 Kan. 
226. 

18. Conn.—Jones v. Kallenta, 169 A. 
919, 117 Conn. 691. 

Ga.—Harwell v. Blue’s Truck Line, 
199 S.E. 739, 187 Ga. 78, mandate 
conformed to 200 S.E. 500, 59 Ga. 
App. 305. 

Idaho.—Madron v. McCoy, 126 P.2d 
566, 63 Idaho 703. 

Iowa.—Miller v. Lowe, 261 N.W. 822, 
220 Iowa 105. 

Ky.—Vinson v. Kissinger’s Adm’r, 
119 S.W.2d 628, 274 Ky. 606—Cook 
V. Gillespie, 82 S.W.2d 347, 259 Ky. 
281. 

La.—Brown v. Perkins, App., 144 So. 
176. 


Minn.—Christensen v. Hennepin 

Transp. Co.. 10 N.W.2d 406, 215 
Minn. 394, 147 A.L.R. 945. 

Pa.—Jamison v. Kamerer, 169 A. 231, 
313 Pa. 1. 

Tex—Spears Dairy v. Bohrer, Civ. 
App., 54 S.W.2d 872, error dis¬ 
missed. 

42 C.J. p 934 note 72. 

Safety of operation 

(1) Under a statute so providing, 
driver of a vehicle must first see 
that starting, stopping, backing, or 
turning from a direct line can be 
made in safety.—^Holman v. Brady, 
3 So.2d 30. 241 Ala. 487. 

(2) Such a provision has been 
construed to mean that motorist be¬ 
fore starting, turning, or stopping 
upon public highway must use pre¬ 
caution satisfying reasonably pru¬ 
dent person acting under similar cir¬ 
cumstances that he could do so safe¬ 
ly.—Ruperto v. Thomas, 298 P. 851, 
113 Cal App 523. 

Measurement of conduct 

Motorist who, before stopping, 
turning, or changing course, is re¬ 
quired by statute to see that suffi¬ 
cient space exists, is entitled to have 
conduct measured by finding of jury 
regarding acts of ordinarily cautious 
and prudent man under similar cir¬ 
cumstances.—Enfield v. Butler, 264 
N.W. 546, 221 Iowa 615. 

19. Mo.—Melber v. Tourtee, 203 S. 
W.2d 727—Engleman v. Railway 
Express Agency, 100 S.W.2d 540, 
340 Mo. 360. 

Pa.—Harp v. Moore, Com.Pl., 62 
Montg.Co. 215. 

Wash.—^Wooldridge v- Pacific Coast 
Coal Co., 155 P.2d 1001, 22 Wash. 
2d 314. 

42 C.J. p 934 note 73. 

Statute relating to parking and 
standing of motor vehicles on high¬ 
ways held inapplicable to action for 
death of driver of truck which 
struck rear of moving bus which 
allegedly suddenly swerved to left 
on highway at night and stopped 
without giving adequate signals and 
warnings.—Cardell v. Tennessee 
Electric Power Co., C.O.A.Ca., 79 F. 
2d 934. 


Backing out of alley 

To be an “alley,” within definition 
of such term in regulation prohibit¬ 
ing backing of vehicle out of alley, 
unless obstructed, a way must be 
public highway within ordinary 
m-eaning of alley not designed for 
general travel and be primarily used 
as means of access to rear of resi¬ 
dences and building establishments. 
—Wooldridge v. Pacific Coast Coal 
Co., 155 P.2d 1001, 22 Wash.2d 314. 
Begulations held applicable 
Ga—^Harwell v. Blue’s Truck Line, 
199 S.E. 739, 187 Ga. 78, mandate 
conformed to 200 S.E. 500, 59 Ga. 
App. 305. 

20. Cal.—Clendenin v. Benson, 4 P. 
2d 616, 117 Cal.App. 674. 

Ga.—Folds v. Auto Mut. Indemnity 
Co., 189 S.E. 711, 55 Ga.App. 19S. 
Idaho.—Madron v. McCoy, 126 P.2d 
566, 63 Idaho 703. 

Mich.—McLaughlin v. Curry, 218 N. 

W. 698, 242 Mich. 228. 

N.C.—Conley v. Pearce-Young-Angel 
Co., 29 S.E.2d 740, 224 N.C. 211— 
Bechtler v. Bracken, 11 S.E.2d 721, 
218 N.C. 515. 

Ohio.—^Hankey Baking Co. v. Sheen, 
11 N.E2d 287, 57 Ohio App. 58. 

Or.—Peters v. Johnson, 264 P. 459, 
124 Or. 237. 

42 C.J. p 934 note 74. 

21. Neb.—Mann v. Standard Oil Co., 
261 N.W. 168, 129 Neb. 226. 

KI.—Riccio V. Ginsberg, 139 A. 652, 
49 R.I. 32, 62 AL.R. 967. 

42 C.J. p 935 note 75- 

22. Ala.—^Holman v. Brady, 3 So 2d 
30, 241 Ala. 487. 

Okl—Norton v. Harmon, 133 P.2d - 
206, 192 Okl. 36. 

23. Ga—Folds V. Auto Mut. In¬ 
demnity Co., 189 S.E. 711, 55 Ga. 
App. 198. 

Ill.—Housley v. Noblett, 234 Ill.App. 
59. 

Sighting of other vehicle 
It has been held that a statute re¬ 
quiring signaling is a positive re¬ 
quirement of law not conditioned on 
the driver’s seeing the approach of 
another vehicle before signaling.— 
Hankey Baking Co. v. Sheen, 11 N. 
E2d 287, 67 Ohio App. 58. 
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held that in the absence of a statutory requirement 
there is no absolute duty to signal before stopping 
or turning.24 

§ 301. - Precautions in Stopping 

a. In general 

b. Signal or warning 

a. In General 

Generally, a motorist Intending to stop or suddenly 
slow down his vehicle must use due care for his own 
safety and for the safety of others, such as other vehicles 
following so closely behind him that they may be im¬ 
periled by a sudden stop. 

Generally, a motorist intending to stop his vehi¬ 
cle must use due care for his own safety and for 
the safety of others,^5 and a sudden slowing up may 
amount to a practical stop so as to require the same 
precautions as would be necessary in case of an 
actual stop.2® Although the duty to use due care in 
stopping exists independently of any statutory reg¬ 
ulation,27 it is sometimes prescribed by regulation 
that a motorist may not, except in cases of emer¬ 
gency, suddenly decrease his speed or stop unless 
■he first sees that such operation may be made with¬ 
out endangering other traffic.28 As a rule, the op¬ 
erator should look for vehicles so close behind that 


they may be imperiled by a sudden stop or decrease 
of speed,29 and give a proper signal of his inten¬ 
tion, as discussed infra subdivision b of this sec¬ 
tion. A sudden stop without warning will consti¬ 
tute negligence if there is no emergency shown to 
justify it and it is made in disregard of the pres¬ 
ence of vehicles following so closely behind that 
they may be unable to avoid a collision,20 but in 
the absence of such circumstances a sudden stop is 
not in and of itself proof of negligence,®^ and it 
has been held that in the absence of facts or cir¬ 
cumstances putting a driver on notice of the near 
approach of another vehicle, he may use the road 
in the usual way, and stop or slow down at will, as 
discussed infra § 322. A stop should be made in the 
position prescribed by statute where the stop is 
made under circumstances to which the statute ap¬ 
plies.®® 

Sudden emergency. An emergency may render it 
necessary to make a sudden stop in order to avoid 
injuring another person and a sudden stop under 
such circumstances is not negligence®® even though 
the driver, by reason of the exigencies of the situ¬ 
ation, is unable to signal to a vehicle behind him his 
intention to stop.®^ 

Obedience to a traffic signal may require a sud- 


SufiLcieucy of sigiialiiigr device 

(1) Statute relieving' motorist of 
necessity of giving- arm signal of 
intention to turn or stop if motor 
vehicle is equipped with mechanical 
signaling device which will display 
a signal plainly visible from the 
rear is exclusively controlling as 
respects suflficiency of a signaling 
device conforming to requirements 
of statute.—Matthews v. Mound City 
Cab Co.. Mo.App., 205 S.W.2d 243. 

(2) Fact that school bus was 
equipped with red and yellow flag 
which driver caused to extend hori¬ 
zontally fronj left side of bus when 
he intended to stop or turn did not 
relieve driver from statutory obliga¬ 
tion to extend his arm horizontally 
as a signal of such intention.—Eid- 
son V. Felder, 25 S.E.2d 41, 69 Ga 
App 225. 

Effectiveness of warning 

Signal by automobile driver of in¬ 
tention to slow down, turn, or stop 
must be an effective warning made 
outside of car, and driver’s signal 
on inside of automobile, when not 
seen by following automobile, is in¬ 
sufficient.—Slicker v. Seccombe, 182 
N.E. 131, 42 Ohio App. 357. 

04. Okl.—^Norton v. Harmon, 133 P. 

2d 206, 192 Okl. 36. 

25. Cal.—^Donahue v. Mazzoli, 80 P. 

2d 743, 27 Cal.App.2d 102. 

Ky.—Jellico Grocery Co. v. Biggs, 

68 S.W.2d 429, 252 Ky. 827. 


R.I.—Riccio V. Ginsberg. 139 A. 652. 

49 R.I. 32, 62 A.L.R. 967 
Place of stopping or parking gen¬ 
erally see infra §§ 329-338. 
ITegligence or contributory negli¬ 
gence not shown 

Iowa.—McDaniel v. Stitsworth, 275 
M-W, 572, 224 Iowa 289. 

La.—Lee Bros. Bakery v. R. L. 
Jeffries Trucking Co., App, 178 So. 
665. 

26. Md.—Greyhound Cab v. Sewell, 
190 A. 814, 172 Md. 699. 

42 C J. p 935 note 81. 

27. Okl,—Roadway Express v. Baty, 
114 P,2d 935, 189 Okl. 180. 

28. Cal.—Ruperto v. Thomas, 298 P. 
851, 113 CaLApp. 523. 

Iowa.—Parrack v, McGaffey, 251 N. 

W. 871, 217 Iowa 368. 

Kan.—Curtiss v. Fahle, 139 P.2d 827, 
157 Kan. 226. 

Absolute duty not imposed 
Tex.—Phelan Co. v. Schneider, Civ. 
App., 146 S.W.2d 244, error refused. 

29. Ark.—Missouri Pacific Transp. 
Co. V. Sacker. 138 S.W.2d 371, 200 
Ark. 92. 

Md.—Greyhound Cab v. Sewell, 190 
A. 814, 172 Md. 699. 

Mo.—Ritz v. Cousins Lumber Co., 
59 S.W.2d 1072, 227 Mo.App. 1167. 
Tex.—Langham v, Talbott, Civ.App , 
211 S.W.2d 987, error refused no 
reversible error—^Le Sage v. 
Smith. Civ.App., 145 S.W.2d 308, 
error dismissed, judgment correct. 
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Va.—Roanoke Railway & Electric 
Co. V. Whitner, 3 S.B.2d 169, 173 
Va. 253. 

42 C.J. p 935 note 76. 

30. Cal.—^Donahue v. Mazzoli, 80 P. 
2 d 743, 27 Cal.App.2d 102. 

La.—^Weitkam v. Johnston, App, 5 
So.2d 582, rehearing denied 6 So.2d 
54. 

Minn.—Landeen v. De Jung, 17 N. 

W.2d 648, 219 Minn. 287. 

Mo.—Matthews v. Mound City Cab 
Co., App., 205 S.W.2d 243. 

S.D.—^Wallace v. Brende, 292 N.W. 
870, 67 S.D. 326. 

31. La.—^Fuld v. Maryland Casual¬ 
ty Co., App., 178 So. 201, followed 
in 178 So. 205 and 178 So. 206. 

Mo.—Matthews v. Mound City Cab 
Co., App., 205 S.W.2d 243. 

32. Mo.—Matthews v. Mound City 
Cab Co., supra. 

33. Mo.—Corpus Juris cited in 
Matthews v. Mound City Cab Co., 
App., 205 S.W.2d 243, 248. 

N.y.—Sniffen v. Huschle, 200 M.T.S. 
206, 121 Misc. 58. 

Safety of passengers in motorbus 
is merely circumstance to be con¬ 
sidered like any other condition in 
making emergency stop.—Leinbach 
V. Pickwick Greyhound Lines, 23 P.2d 
449, 138 Kan. 50, 92 A.L.R. 1. 

34. N.T.—Sniffen v. Huschle, 200 N. 

T.S. 206, 121 Misc. 68. 

42 C.J. p 935 note 83. 
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den stop, which is, under such circumstances, not 
negligence.3® It has been held, however, that the 
requirement that a motorist obey a police officer’s 
signal to stop does not include the authority to make 
an improper stop without a signal or warning and 
does not relieve him of liability to the driver of a 
following vehicle injured as a consequence of the 
sudden stop.36 

b. Signal or Warning 

It Is usually the duty of a motorist who intends to 
stop or suddenly siow down his vehicle to give a proper 
andtimeiy signai of his intention, at ieast where he knows, 
or by the exercise of ordinary care shouid know, that an¬ 
other vehicle is foilowing closeiy behind. 

It is usually the duty of a motorist who intends 
to stop or suddenly slow down his vehicle to give 
a proper signal of his intention,37 at least where 
he knows, or by the exercise of ordinary care should 
know, that another vehicle is following closely be¬ 
hind,3 8 and in this connection it has been held that 
ignorance of the presence of a following vehicle 
may not absolve a motorist from the duty of sig¬ 
naling his intention to stop, but that due care may 


require that he assure himself of the absence of any 
vehicle behind him.39 It has been held, however, 
that in the absence of any statute requiring a signal 
before stopping failure of a driver to give a cus¬ 
tomary warning signal before stopping is not of 
itself negligence,'*^ although it is evidence of neg- 
ligence.^i Whether the failure of the driver to give 
a signal on stopping constitutes negligence must be 
determined from the particular situation then exist¬ 
ing,^ 2 and the failure to signal may be excused by 
traffic conditional^ by the fact that the stopping 
is sudden and involuntary by reason of a mechani¬ 
cal defect of the vehicle.44 Where a motorist stops 
at an intersection line pursuant to a "stop” signal, 
he is not required to give any signal before he stops, 
although a signal might otherwise be required of 

him>5 

Under some statutes it is required that a motorist 
before stopping or suddenly slowing down his vehi¬ 
cle give an appropriate signal to the driver of any 
vehicle immediately to the rear unless there is good 
reason for not doing so,^^ and the failure to com¬ 


as. Pa.—Zandras v. Moftett, 133 A. 

817, 286 Pa. 477, 47 A.Li.R. 699. 

42 C.J. p 935 note 84. 

38. NH.—^Weiss v. Wasserman, 15 
A.2d 861, 91 N.H. 164. 

37. U.S.—^Dixie Motor Coach Cor¬ 
poration V. Lane, C.C.A.Tex., 116 
P 2d 264—Garden v. Tennessee 
Electric Power Co., C.C.AGa., 79 
F.2d 934. 

La—^Leon v. ITeal, App., 34 So.2d 276 
—Pope V. Toye Bros, Yellow Cab 
Co., App, 29 So.2d 251—^Finance 
Security Co. v. Thurman, App., 9 
So.2d 846—^Boudreaux v. Iseringr- 
hausen, App., 177 So. 412—Hill v. 
Knight. App., 163 So. 727—Silver- 
stein V. Board of Com’rs of Port 
of New Orleans, 8 La.App. 304. 
Minn.—Nees v. Minneapolis St. Ry. 

Co., 16 N.W.2d 768, 218 Minn. 532. 
Mo.—Setzer v. Ulrich, App., 90 S.W. 
2d 154. 

Ohio.—Sharp v. Russel, 174 N.E. 617, 
37 Ohio App. 306. 

Ter.—^Le Sage v. Smith, Civ.App., 
145 S.W.2d 308, error dismissed, 
judgment correct. 

Va.—^Roanoke Railway & Electric 
Co. V. Whitner, 3 S.E.2d 169, 173 
Va. 253. 

42 C.J. p 935 note 77. 

Signaling when starting, stopping, 
backing, or turning generally see 
supra § 300. 

Traffic on bridge 

The rule of road, applicable to 
motor travel in city or town, that 
motorist shall give signal or warn¬ 
ing of his intention to slow down 
and stop, is equally applicable to 
trafilo on heavily traveled bridge 


over river between cities.—^Leon v. 
Neal, La App., 34 So.2d 276. 

Proper signal held given 
Conn.—Amato v. Desenti, 169 A. 611, 
117 Conn. 612. 

38. Ark.—^Missouri Pacific Transp. 
Co. V. Sacker, 138 S.W.2d 371, 200 
Ark. 92. 

La.—^Hebert v. Keller, App., 17 So. 
2 d 746. 

Minn.—Christensen v. Hennepin 

Transp. Co, 10 N.W.2d 406, 215 
Minn. 394, 147 A.L.R. 945. 

39. Md.—Greyhound Cab v. Sewell, 
190 A. 814, 172 Md. 699. 

40. La.—^Vienne v. Chalona, App., 
28 So.2d 154—^Kearns v. Atkins, 
App., 2 So. 2d 507—^Roberson v. 
Rodriguez, App., 186 So. 853—Puld 
V. Maryland Casualty Co., App., 
178 So. 201, followed in 178 So. 205 
and 178 So. 206. 

42 C J. p 935 note 79. 

TTselessness of signal 

A motorist on looking in his rear¬ 
view mirror and failing to see any 
other automobile behind him is jus¬ 
tified in bringing his automobile to 
a stop without giving any signal 
with his hand, since a signal would 
be useless.—Hudson v. Brown, La. 
App., 190 So. 860. 

41. Ind.—Hedgecock v. Orlosky, 44 
N.E 2d 93, 220 Ind. 390. 

Minn.—O’Neil v. Potts, 153 N.W. 

856, 130 Minn. 353. 

Absence of explanation, 

Sudden stopping of automobile 
truck, without notice to driver of 
truck behind, if unexplained, is neg¬ 
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ligence.—Harnik v. Astoria Mahog¬ 
any Co., 215 N.Y.S. 219, 127 Misc. 41. 

42. Particular situation 

Whether failure of driver of auto¬ 
mobile followed by another automo¬ 
bile to give signal on slowing down 
or stopping was negligence must be 
determined from particular situa¬ 
tion then existing.—Puld v. Mary¬ 
land Casualty Co., La.App., 178 So. 
201, followed in 178 So. 205 and 178 
So. 206. 

43. La.—^Hebert v. Keller, App., 17 
So.2d 746. 

44. U.S.—Cook Paint & Varnish Co. 
V. Hickling, C C.A.Neb., 76 F.2d 
718. 

45. Minn.—Christensen v. Hennepin 
Transp. Co., 10 N.W.2d 406, 215 
Minn. 394, 147 A L.R. 945—Turn- 
bloom V. Crichton, 250 N.W. 570, 
189 Minn. 588. 

46. Cal.—^Donahue v. Mazzoli, 80 P. 
2d 743, 27 Cal.App.2d 102. 

Ky.—Vinson v. Kissinger's Adm'r, 
119 S.W.2d 628, 274 Ky. 606. 

Minn.—Christensen v. Hennepin 
Transp. Co., 10 N.W.2d 406, 215 
Minn. 394, 147 AL.R. 945. 

Mo —Ritz V. Cousins Lumber Co., 
59 S.W.2d 1072, 227 Mo.App. 1167. 
Pa.—^Hughes v. Philadelphia Transp. 

Co., 35 A.2d 544. 154 Pa.Super. 162. 
Wash—Kerr v. Hansen, 249 P. 977, 
140 Wash. 459. 

Purpose of statute 
The statute prohibiting the stop¬ 
ping of automobiles without giv¬ 
ing warning of intention to do so is 
for protection of traffic following 
from the rear. 
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ply with such a statute constitutes negligence^^ per 
se.^® Some regulations authorize or require the use 
of a mechanical signaling device,but where a sig¬ 
nal by hand is required a stop-light signal or other 
such device may not suffice.The giving of the 
signal or warning required by statute must be time- 
lySi and of sufficient duration,and, while a signal 
given by a statutory electrical signaling device is 
sufficient with respect to the manner or form which 
the signaling shall take, the circumstances under 
which such a signal is given may nevertheless be 


such as to preclude the particular signal from con¬ 
stituting reasonable or adequate warning.53 

§ 302. -Precautions in Backing 

A motorist in backing his vehicle must exercise ordi¬ 
nary care so as not to injure others by the operation, and 
he must take the necessary precautions to see that the 
movement may be made in safety, as by keeping a look¬ 
out and signaling when reasonably necessary. 

As a general rule, a motorist in backing his ve¬ 
hicle must exercise ordinary care so as not to in¬ 
jure others by the operation,54 and he must take 


Iowa.—McDaniel v. S tits worth, 276 
N.W. 572, 224 Iowa 289. 

Ohio.—Central Transfer & Storage 
Co. V. Frost, App., 36 N.B.2d 494. 
Cumulative duties 

The statutory provisions relating 
to the giving of signals by a motor¬ 
ist before suddenly stopping a ve¬ 
hicle on the highway prescribe 
cumulative duties and do not lessen 
the obligations of motorists under 
the general law.—^Donahue v. Maz- 
zoli. 80 P.2d 743, 27 Cal.App.2d 102. 
Signal prior to signal 
The statute providing that no one 
shall stop or suddenly decrease 
speed of vehicle without giving ap¬ 
propriate signal to driver of any 
vehicle immediately to the rear 
when there is opportunity to give 
signal is not construablo as requir¬ 
ing signal of intention to stop or 
decrease speed suddenly prior to 
giving of a signal that the vehicle 
IS stopping or decreasing its sp&ed. 
—Curtiss V. Fahle, 139 P.2d 827, 167 
Kan. 226. 

“Emergency” justifying failure to 
signal held not shown.—Sills v. Mey¬ 
ers, 11 N.Y.S.2d 106, 171 Misc. 63. 
Statute held not applicable 

(1) The statute prohibiting the 
stopping of an automobile without 
warning was not applicable in ac¬ 
tion for injuries sustained when 
plaintiff was thrown from fender of 
an automobile by furniture extend¬ 
ing from rear of defendant’s mov¬ 
ing van when automobile and van 
nearly collided at a street intersec¬ 
tion, where automobile had not been 
following van before accident.—Cen¬ 
tral Transfer & Storage Co. v. Frost, 
Ohio App., 36 N.E.2d 494. 

(2) Failure to signal is not a 
breach of statute unless the vehicle 
following is closely in the rear.— 
Gamble v. Hayes Transfer & Stor¬ 
age Co., 278 Ill.App. 365. 

CompUaace with statute held shown 
Conn.—^Amato v. Desenti, 169 A. 611, 

117. Conn. 612. 

47. U.S.—Cram v. Eveloff, C.C.A. 

Minn., 127 P.2d 486. 

Conn.—Jones v. Kailenta, 169 A. 919, 
117 Conn. 691. 

Pa.—^Keller v. Keystone Furniture 


Co., 1 A.2d 562, 132 Pa.Super. 547 
—Shaw V. Malone, Com.Pl., 65 
York.Leg.Rec. 150. 

Va.—Roanoke Railway & Electric 
Co. V. Whitner, 3 S.E.2d 169, 173 
Va. 253. 

48. Ind.—Lorbor v. People’s Motor 
Coach Co., 164 NE. 859, 172 N.E. 
526, 89 Ind.App. 139. 

K-C—Conley v. Pearce-Young-Angel 
Co., 29 S.E.2d 740. 224 N.C. 211. 
Ohio.—Sharp v. Russel, 174 N.E. 617, 
37 Ohio App. 306. 

49. Minn.—Christensen v. Hennepin 
Transp. Co., 10 ]Sr.W.2d 406, 215 
Minn. 394. 147 A.LR. 945. 

Sufficiency of device 

(1) Lights in rear of automobile 
which were being operated by driv¬ 
er did not constitute a “mechanical 
device” within statute requiring mo¬ 
torist desiring to stop or slow down 
to use the arm or hand, or an elec¬ 
trical or mechanical device approved 
by the commission.—^Vinson v. Kis¬ 
singer’s Adm’r, 119 S.W.2d 628, 274 
Ky. 606. 

(2) A stop light, which showed a 
brighter red when the brake on the 
iutomohile was applied, was not an 
“adequate mechanical signal device” 
at night within statute.—Sills v. 
Meyers, 11 N.Y.S.2d 106, 171 Misc. 
63. 

50. Cal.—Hardin v. Sutherland, 289 
P. 900, 106 Cal.App. 473. 

Wash—^Nelson v. Brownfield, 153 P. 
2d 877, 21 Wash.2d 898. 

Display of red lights and stop sign 
on back of bus when driver stopped 
held not sufficient compliance with 
statutory requirement that driver 
intending to stop shall extend hand. 
—Folds V. Auto Mut. Indemnity Co., 
189 S.E. 711, 55 Ga.App. 198. 

61. Mo, — Ritz V. Cousins Lumber 
Co., 69 S.W.2d 1072, 227 Mo.App. 
1167. 

52. Wash—Cronin v. Shell Oil Co., 
112 P.2d 824, 8 Wash.2d 404. 
“Beaso-uable time” 

The statute requiring giving of 
arm signals for a “reasonable length 
of time” hy motorist intending to 
stop, which provides that a reason¬ 
able length of time shall be that 
time required to traverse a distance 
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in feet equal to five times the maxi¬ 
mum speed in miles per hour al¬ 
lowed by law during the approach to 
the point of turning or stopping, re¬ 
quires the giving of a signal for a 
specified period of time, not dis¬ 
tance.—Cronin v. Shell Oil Co., su¬ 
pra. 

53. Mo-—Matthews v. Mound City 
Cab Co., App., 205 S.W 2d 243. 

54. La.—Neyrey v. Maillet, App. 21 
So.2d 158. 

Mich.—In re Miller's Estate, 2 N.W. 

2d 888, 300 Mich. 703. 

Neb.—Taulborg v. Andreson, 288 N. 
W. 528, 119 Neb. 273, 67 A.L.R. 
642. 

N.J.—Riotto V. Gorman’s Express, 
196 A. 677, 16 N.J Misc. 74. 

Pa.—^Fritsch v. Eagle Const Co., 93 
Pittsb.Leg.J. 181. 

Vt—Callahan v. Disorda, 16 A.2d 
179, 111 Vt. 331. 

Wash.—Cleveland v. Grays Harbor 
Dairy Products, 74 P.2d 909, 193 
Wash. 122— Corpus Juris cited in 
Jellums V. Grays Harbor Fuel Co., 
295 P. 939, 941, 160 Wash. 585. 
Backing out of private premises see 
infra § 345. 

Backing across sidewalk 

La.—Moore v. Vance, 4 La.App. 353. 

Backing at night without lights 
held negligent.—Gaydoul v. Colum¬ 
bia County, 292 N.Y.S. 522, 249 App. 
Div. 917. 

Closed automobile 
A driver, while backing a closed 
automobile, is bound to exercise 
great vigilance to comply with rule 
of reasonable care.—^Wood v. Bal- 
zano, 15 A.2d 188, 137 Me. 87. 

Hotice 

A driver moving his truck back¬ 
ward in the street is bound to know 
that others might lawfully be using 
the street.—Levin v. Joseph E. Sea¬ 
gram & Sons, C.C.A.I11,, 158 F.2d 55, 
certiorari denied Joseph E. Seagram 
& Sons V. Levin, 67 S Ct. 971, 330 U. 
S. 835, 91 L.Ed. 1282. 

B'egligence not shown 
La.—^Neyrey v. Maillet. App., 21 So. 
2 d 168. 

Md.—Dallas v. Diegal, 41 A.2d 161, 
184 Md. 372. 

Wash.—^Wooldridge v. Pacific Coast 
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the necessary precautions to see that the movement 
may be made in safety.^S Xhe duty to use due care 
requires that the driver adopt sufficient means to as¬ 
certain whether others are in the vicinity who may 
be injured,and he should keep a proper lookout 
to the rear57 so that his movement will not endan¬ 
ger other vehicles®S or animals drawing them®^ or 
pedestrians.®® It is not, however, enough for the 
operator to look in one direction, and common pru¬ 
dence and regard for the safety of others using the 


highway may require him to look in all directions 
from which a traveler may be expected to ap¬ 
proach.®^ The motorist must keep a lookout not 
only before he begins to back, but also while he is 
in the act of backing.®^ The operator should not 
back when this will interfere with or retard traffic.®3 

Signal or warning. Ordinarily it is the duty of 
the operator to give a signal or warning of his in¬ 
tention to back when any reasonable necessity there¬ 
for exists,®-^ and this duty to give a signal or warn- 


Coal Co., 155 P.2d 1001, 22 Wash. 
2d 314. 

B5. Cal.—Smith v. Harger, 191 P.2d 
25, 84 Cal.App.2d 361. 

La,—Home Underwriters Dept, of 
Home Ins. Co. v. Employers Lia¬ 
bility Assur. Corp., App., 25 So.2d 
118. 

N.J.—^Vander Pyle v. Alexander 
Hamilton Garage, 192 A. 436, 118 
N.J.Law 238—Lozio v. Perrone, 168 
A. 764, 111 N-J-Law 549. 

Ohio.—Blaine v. Yeager, App., 44 N. 
E.2d 481. 

56. Mich.—In re Miller’s Estate, 2 
N.W.2d 888, 300 Mich. 7C3. 

Neb.—Taulborg v. Andresen, 228 N. 

W. 528, 119 Neb, 273, 67 A.L.R. 642. 
Vt.—Callahan v. Disorda, 16 A.2d 179, 
111 Vt. 331—^Bisler v. Wilder, 182 
A. 204, 108 Vt. 37. 

Wash.—Cleveland v. Grays Harbor 
Dairy Products. 74 P.2d 909, 193 
Wash, 122—Jellum v. Grays Har¬ 
bor FVel Co., 295 P. 939, 160 Wash. 
585. 

Use of eyes aiLd ears 

Under statute motorist had duty to 
make such use of his eyes and ears 
before and while backing automobile 
as a careful and prudent man would 
make in like circumstances and take 
any other precautions that a prudent 
man would take under like circum¬ 
stances.—McKale v. Weeks, Vt, 55 
A 2d 199. 

57. Conn.—Caputo v. Wells, 149 A 
855, 111 Conn. 363 

La—CkDrpus Juris g.uoted in Vicaro 

V. New Amsterdam Casualty Co., 
App., 160 So. 177, 179—Thornhill v. 
Yellow Cab Co. of Monroe, 6 La- 
App. 787. 

Mich.—In re Miller’s Estate, 2 N. 

W. 2d 888. 300 Mich. 703. 

Mo.—Corpus Juris cited in Hicks v. 
De Luxe Cab Co., App., 189 S.W.2d 
152, 154. 

Neb.—Chew v. Coffin, 12 N.W.2d 839, 
144 Neb. 170—Baumann v. Hutch¬ 
inson, 245 N.W. 596, 124 Neb. 188— 
Corpus Juris cited in Taulborg v. 
Andresen, 228 N.W. 528, 531, 119 
Neb. 273, 67 A L.R. 642. 

N.C.—Corpus Juris cited in Wall v. 
Bain. 23 S.E.2d 330, 333, 222 N.C. 
375. 

Ohio.—Guth V. Heines, 29 Ohio N.P., 
N.S., 382. 


Or.—Peters v. Johnson, 264 P. 459, 
124 Or. 237. 

42 C.J. p 935 note 87. 

Spooking through rear window 

Defendant in backing parked auto¬ 
mobile without ascertaining definite¬ 
ly whether any one was in rear, ex¬ 
cept by looking through rear window, 
held negligent.—Trout v. Bright, 161 
A. 354, 10 N.J.Misc. 914. 

Bear-view mirror 

Where motorist’s rear-view mirror 
afforded only limited vision, motor¬ 
ist, before backing was required to 
take other precautions in addition to 
use of rear-view mirror to obtain a 
full view to his rear.—^Neyrey v. 
Maillet, La.App., 21 So.2d 158. 

58. Conn.—^Buckbee v. Schofield, 143 
A. 884, 108 Conn. 560. 

La.—Corpus Juris quoted in Vicaro 

V. New Amsterdam Casualty Co., 
App., 160 So. 177, 179—Bryant v. 
Ritchie Grocery Co., App., 154 So. 
472—Thornhill v. Yellow Cab Co. 
of Monroe, 6 La.App. 787. 

42 C.J. p 936 note 88. 

Negligence not excused 

Truck driver’s negligence in back¬ 
ing, injuring motorist, was not ex¬ 
cusable because truck driver was en¬ 
gaged in work on public highway.— 
Brenr,on v. Colbert, 157 A. 619, 305 
Pa 277. 

59. Mo.—^Brickell v. Williams, 167 S. 

W. 607, ISO Mo.App. 572. 

Care as to animals generally see in¬ 
fra §§ 407-421. 

60. U.S.—Corpus Juris cited in 
Levin v. Joseph E. Seagram & 
Sons, C.C.A.I11., 158 F.2d 55, 56, cer¬ 
tiorari denied Joseph E. Seagram «& 
Sons V. Levin, 67 S.Ct. 971, 330 U. 
S. 35, 91 L.Ed. 1282. 

Cal.—Springer v. Sodestrom, 129 P.2d 
499, 54 Cal.App.2d 704. 

Conn.—^Distefano v. Universal Truck¬ 
ing Co., 164 A. 492, 116 Conn. 249. 
La.—Neyrey v. Maillet, App., 21 So.2d 
158—Corpus Juris quoted in Vicaro 
V. New Amsterdam Casualty Co., 
App., 160 So. 177, 179. 

Mass.—Frasciello v. Baer, 24 N.E.2d 
653, 304 Mass. 643. 

Mich.—Jenkins v. Bentley, 268 N.W. 
819, 277 Mich. 81. 

Minn.—McCarthy v. City of St. Paul, 
276 N.W. 1, 201 Minn. 276. 
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N.J.—Trout V. Bright, 161 A. 354, 10 
N.J.Misc. 914. 

42 C.J. p 936 note 90. 

Care as to; 

Children generally see infra § 396 
Pedestrians generally see infra §§ 
382-389. 

Respective rights 

There is no distinction between re¬ 
spective rights of motorist and pe¬ 
destrian by reason of direction in 
which vehicle is moving, whether 
forward or backward.—^Dallas v. Die- 
gal, 41 A.2d 161, 184 Md 372—Univer¬ 
sal Credit Co. v. Merry man, 195 A. 
689, 173 Md. 256. 

61. Vt.—Lee v. Donnelly, 113 A. 542, 
95 Vt. 121. 

42 C.J. p 936 note 91. 

62. Mich.—^In re Miller’s Estate, 2 
N.W.2d 888, 300 Mich. 703. 

Mo.—Corpus Juris cited iu Hicks v. 
De Luxe Cab Co., App., 189 S.W.2d 
152, 154. 

Neb.—Corpus Juris cited in Taulborg 
V. Andresen, 228 N.W. 528, 531, 119 
Neb. 273, 67 A.L.R. 642. 

N.C.—Corpus Juris cited in Wall v. 
Bain, 23 S.E.2d 330, 333, 222 N.C. 
375. 

Tenn.—‘Corpus Juris cited in Frye v. 
Elkins, 122 S.W.2d 827, 829, 22 

Tenn.App. 317. 

Vt.—Lee V. Donnelly, 113 A. 542, 95 
Vt. 121. 

Wash.—Cleveland v. Grays Harbor 
Dairy Products, 74 P.2d 909, 193 
Wash. 122—Corpus Juris cited in 
Jellum V. Grays Harbor Fuel Co., 
295 P. 939, 941, 160 Wash. 585. 

63. La.—Chitwood v. King, App., 155 
So. 466. 

W.Va.—Glinco v. Wimer, 107 S.B. 198, 
88 W.Va. 508. 

64. Conn—Caputo v. Wells, 149 A. 

855, 111 Conn. 363—Buckbee v. 

Schofield, 143 A. 884, 108 Conn. 560. 

Ill.—Hart V. City of Chicago, 42 N. 

E.2d 887, 315 Ill.App. 214. 

Ky.—Grimes v. Thompson, 289 S.W. 
290, 217 Ky. 389. 

La.—Corpus Juris quoted in Vicaro 
V. New Amsterdam Casualty Co., 
App., 160 So. 177, 179. 

Mich.—In re Miller’s Estate, 2 N.W. 

2d 888, 300 Mich. 703. 

Mo.—Coirpus Juris cited in Hicks v. 
De Luxe Cab Co., App., 189 S.W. 2d 
152, 154. 



§ 302 


MOTOR VEHICLES 


60 C.J.S. 


ing applies especially where a statute so requires,®® 
and the violation of such a statute has been held to 
be negligence per se,®® although it has been held 
that in the absence of a statutory requirement it is 
not negligence per se to fail to sound a horn when 

backing.® 7 

Place of backing. Precautions against injury 
must be observed not only when backing along a 
highway but also when backing out into a street or 
highway,®® and backing over a street crossing with¬ 
out warning may be negligence resulting in liability 
for injury to a pedestrian caused thereby.®® It has 
also been held that the duty of exercising due care 
exists whether a vehicle is being backed on a pub¬ 
lic street or on private land,*^® but some decisions 
hold that a driver may not be under a duty to keep 
a constant lookout when backing on private proper¬ 
ty where persons not aware of the danger are not 
likely to be present,and that a driver engaged in 
backing up to load a truck off the traveled way is 
under no duty to keep a lookout unless he knew or 
ought to have known that someone was likely to be 
passing behind the truck.72 


B.2d 653, 304 Mass. 643—Eaton v. 
S. -S. Pierce Co., 192 N.E, 831, 288 
Mass. 323—Minsk v. Pitaro, 187 N. 
B. 224, 284 Mass. 109. 

71. Mo.—Partney v. Ag-ers, 187 S-W. 
i2d 743, '238 Mo.App. 764. 

72. Wis. —Czarnetzky v. Booth, 24'6 
N.W. 574, 210 Wis. B36. 

73. La.—^Le Blanc v. Jordy, App., 10 
So.2d 64. 

74. Ala.—Jones v. Pritchett, 169 So. 
224. 232 Alsu 611. 

Cal.—Bauer v. Davis, 111 p.2d 715, 43 
Cal.App.2d 764. 

Iowa—Dickeson v. Lzicar, 225 K.W. 
406, '208 Iowa 275. 

La.—McDonald v, Zurich General 
Acc. & Liability Ins. Co., App., 25 
So 2d 923—^Herring- v. Holicer Gas 
Co., App., 22 'So.2d 868—^Webb v. 
Dunn, App., 15 So.2d 129—Hilder- 
brand v. Peterson, App., 7 So.2d 
378—Duke v. Adkins, App., 2 So. 
i2d 526—Slocum v. Hawn, App., 155 
So. '24—Sandoz v. Bendon, App., 
150 So. 2'5, costs taxed 154 So. 
677—Parker v. Employers' Casu¬ 
alty Co., App , 152 So. 373. 

Md.—Lashley v. Dawson, 160 A. 738, 
162 Md. 549. 

Mo.—^Vanausdall v. Schorr, App., 168 
S.W.2d 110. 

S.C.—^Dobson v. Henrietta Mills, 197 
S.E. 313, 187 SC. 281. 

Tex—O. K. Theater Corporation v. 
Rehmeyer, Civ.App., 115 S.W.2d 
98'5, error dismissed. 

Turning into: 

Intersecting street or highway see 
infra §■§ 36'5-367. 

Private premises see infra S 344. 
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Keb.—Chew v. Coffin, 12 N.W, 2d 839, 
144 Neb. 170 —^Baumann v. Hutch¬ 
inson, 245 N.W. 596, 124 Neb. 188 
—Corpus Juris cited in Taulborg 
V. Andresen, 228 N.W. 528, 531, 119 
Neb. 273, 67 A.L.R. 642. 

K.H.—Halley v. Brown, 24 A-2d 267, 
92 N.H. 1, 

Vt.—McKale v. Weeks, 55 A. 2d 199. 
Wash.^—Cleveland v. Grays Harbor 
Dairy Products, 74 P.2d 909, 193 
Wash. 122. 

42 C.J. p 936 note 93. 

Signaling when starting, stopping, 
backing, or turning generally see 
supra § 300. 

Gross negligence 

La.—Bryant v. Ritchie Grocery Co., 
App., 154 So. 472. 

ITsers to be warned 

Whether backing an automobile 
without a signal to other users of 
street is negligence on part of mo¬ 
torist depends on whether there are 
other users to be warned.—In re Mil¬ 
ler’s Estate, 2 N.W.2d 888, 300 Mich. 
703—Wallis v. Cox, 281 N.W. 543, 286 
Mich. 76. 

Where plaintiff motorist saw de¬ 
fendants' truck backing, truck driv¬ 
er’s failure to signal held not action¬ 
able negligence.—Ivey v. Hanson, 41 
S.W.2d 840, 226 Mo.App. 38. 

65. Or.—Sears v. Goldsmith, 298 P. 
219, 136 Or. 151. 

Tex.—Spears Dairy v. Bohrer, Civ. 
App., 54 SW.2d 872, error dis¬ 
missed. 

*<Ample warning,” as used in stat¬ 
ute requiring drivers of vehicles be¬ 
fore backing to give ample warning, 
means warning that would discharge 


duty of reasonable care by being am¬ 
ple or fully sufficient to apprise those 
entitled thereto of backward move¬ 
ment of automobile, "ample” mean¬ 
ing fully sufficient.—City Ice & Fuel 
Co. V. Center, 6 N.E.2d 580, 54 Ohio 
App. 116. 

Signal of traffic officer 

Statute requiring driver of vehicle 
to give signal before backing held 
applicable, even though truck was 
not being operated upon traveled por¬ 
tion of highway, and traffic officer 
gave "go” signal.—^Distefano v. Uni¬ 
versal Trucking Co., 164 A. 492, 116 
Conn. 249. 

Change of course 

Truck parked to deliver goods and 
then backed down street over pedes¬ 
trian "changed its course” within 
statute requiring giving of signal.— 
Spears Dairy v. Bohrer, Tex Civ.App., 
54 S.W,2d 872, error dismissed. 

60. Ohio.—Buckeye Stages v. Bow¬ 
ers, 195 N.E. 859, 129 Ohio St. 412. 
Or.—Peters v. Johnson, 264 P. 459, 
124 Or. 237. 

67. Ark.—Texas Motor Co. v. Buf¬ 
fington, 203 S.W. 1013, 134 Ark. 320. 

68. La.—Chitwood v. King, App., 155 
So. 466—Gatlin v. Spangler, 6 La 
App. 332. 

Neb.—Chew v. Coffin, 12 N.W.2d 839, 
144 Neb. 170. 

42 C.J. p 936 note 94. 

Backing out from private premises 
see infra § 345. 

69. Md.—^Askin v. Moulton, 131 A. 
82, 149 Md. 140. 

42 C.J. p 936 note 96. 

70. Mass.—^Prasciello v. Baer, 24 N. 


Pmhing another vehicle backward. Although 
pushing another vehicle backward is not necessarily 
negligence if such movement is necessary to extri¬ 
cate the forward automobile from its parking posi¬ 
tion, such a maneuver is a dangerous one and 
should not be undertaken until safety has been made 
reasonably certain.'^® 

§ 303. -Precautions in Turning 

a. In general 

b. Lookout and signals 

c. Direction or extent of turn 

a. In General 

A motorist turning his vehicle Is required to exercise 
reasonable care in ascertaining that such movement may 
be made in safety and will not cause contact with any 
other vehicle or person, and compliance must be had 
with governmental regulations with respect to the mak¬ 
ing of turns. 

In the turning of a vehicle a motorist is required 
to exercise reasonable care in ascertaining that such 
movement may be made safely and will not cause 
contact with any other vehicle or person.74 Gov- 
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eminent regulations frequently prescribe the man¬ 
ner of turning and of warning others of an inten¬ 
tion to do so, and in such case it is the duty of the 
motorist to comply with such requirements.'^^ Some 
regulations require that a driver before making a 
turn determine that such movement may be made 
in safety,*^® but they do not require a motorist mak¬ 
ing a turn to become an insurer of others,'^^ ^lor do 
they require absolute safety.Under such regula¬ 
tions all that is necessary is that the driver exer¬ 
cise ordinary care'^9 and take the precautions which 
a reasonably prudent person would take under the 
circumstances reasonably appearing to him at the 


time.^*^ In determining whether a turn may be 
made safely, the motorist has the right to assume 
that the drivers of other vehicles will use due care^^ 
and will observe traffic regulations.®^ 

The care required in making a turn is commen¬ 
surate with the circumstances,®* and a higher de¬ 
gree of care may he necessary for the making of a 
turn on a much traveled highway®^ or at a place 
other than an intersection.®^ As a rule, a driver 
has no right to make a turn regardless of traffic 
conditions,®® but should ascertain that there is suf- 


Xffethod of tarnliLg' 

Where truck driver's violation as 
to method of making turns causes 
accident, owner is liable.—^Hudson v. 
Jackson Brewing Co., 4 La.App. 549. 
Bight of way 

Where motorist, passing street car 
loading platform on the right as re¬ 
quired by traffic regulation, started 
to make left turn from position pre¬ 
scribed by law, the motorist had 
right of way over taxicab driver who 
had driven to left of loading plat¬ 
form in violation of traffic regula¬ 
tion.—^Eclov V. Dalton, D.C.Mun.App., 
38 A.2d 661. 

Obscured vision. 

A truck driver, who could not see 
objects back of truck because of 
cloud of dust which enveloped truck 
when speed of truck was checked to 
make left turn, had duty to follow¬ 
ing motorist not to undertake the 
turn until driver knew positively 
that turn could be safely made.— 
Employers Fire Ins. Co. v. Langley, 
La.App., 197 So. 178. 

Negligence as matter of law 
Tex.—Burton v. Billingsly, Civ.App., 
129 S.W.2d 439, error refused. 

75. Cal.—^Toung v. Cerrato, 37 P.2d 
1063, 2 Cal.App..2d 4'21. 

76. Iowa.—Parrack v. McGaffey, 251 
ISr.W. 871. 217 Iowa 368. 

La.—^Dudley v. Surles, App., 11 So. 
.2d 70—^De La Vergne v. Employers 
Liability Assur. Corporation, App., 
4 So.2d 66—^Duke v. Adkins, App., 
2 So.2d 526—Martin v. Breaux, 
App., 165 So. 743 

Minn.—Geisen v. Luce, 242 N.W. 8, 
185 Minn. 479. 

Wis.—^De Baker v. Austin, 287 N.W. 

T20, 1233 Wis. 39. 

Signal not sufficient 

Giving of appropriate hand signal 
by motorist before making turn, 
which obviously cannot be made 
safely, is not valid excuse for mak¬ 
ing such turn. 

La.—Cassar v. Mansfield Lumber Co, 
App., 35 So.2d 797. 

Md.—Wallace v. Fowler. 36 A.2d €91, 
183 Md. 97. 


77. Ariz.—^Phoenix Baking Co. v. 
Vaught. 156 P.2d 725. 62 Ariz. 222. 

Va.—Smith v. Clark, 46 S.E.2d 21, 
187 Va. 181. 

Traffic in rear 

Statutory provision that driver 
contemplating turning on highway 
must first ascertain whether move¬ 
ment can be safely made requires 
him to consider traffic in rear as 
well as in front.—^Young v. Cerrato, 
37 P.2d 1063, 2 Cal.App.2d 421. 

78. Ariz.—^Phoenix Baking Co. v. 
Vaught. 156 P.2d 72-5, 62 Ariz. 223. 

Cal.—Spear v, Leuenberger, 112 P.2d 
43, 44 Cal.App.2d 236—Huber v. 
Scott, 10 P.2d 150, 122 Cal.App. 
384. 

Tex.—Phelan Co. v. Schneider, Civ. 

App., 146 S.W.2d 244, error refused 
No absolute duty 

Statute requiring motorist to make 
"sure” that turn can be made in 
safety before turning does not im¬ 
pose absolute duty on motorist, so 
that in turning he acts at his peril.— 
Hill V. Union Gas & Electric Co., 200 
NE. 199, 51 Ohio App. 144. 

78. Cal —^Dieckmann v. Signorini, 
118 P.2d 319, 47 Cal.App.2d 481— 
Inouye v. Gilboy Co., 300 P. 835, 
115 Cal.App. 25—^Hanson v. Cor- 
doza, 290 P. 62, 106 Cal.App. 500. 
Va.—Smith v. Clark, 46 S.B.2d 21, 
187 Va. 181—^Virginia Elec. & Pow¬ 
er Co. v. Holland, 37 SE.2d 40, 184 
Va. 893. 

80. Cal.—Spear v. Leuenberger, 112 
P'2d 43, 44 Cal.App.2d 336—Inouye 
V. Gilboy Co., 300 P. 835, 115 Cal. 
App. 25. 

Va.—Smith v. Clark, 46 S.B.2d 21, 187 
Va. 181. 

Assured state of sniiid. 

Statutory duty to make "sure,” be¬ 
fore turning, that turn can be made 
in safety is discharged, where motor¬ 
ist IS in assured state of mind as 
result of acts and observations re¬ 
quired in making sure that turn can 
be safely made, although turn was 
not made safely because of extraor¬ 
dinary development or failure of oth¬ 
ers to observe law.—^Hill v. Union 

715 


Gas & Electric Co., 200 N.E. 199, 51 
Ohio App. 144. 

81. Cal.—^Inouye v. Gilboy Co., 300 
P. 835, 115 CaLApp. 25. 

La.—White v. American Employers 
Ins. Co., App., 197 So. 803. 

Speed 

A motorist who could not accurate¬ 
ly judge the speed of automobile ap¬ 
proaching from the rear was justified 
in assuming that it was not travel¬ 
ing at excessive speed, as basis for 
making left turn.—^Duke v. Adkins, 
La.App , 197 So. 157. 

Obedience to statute 
Driver making left-hand turn after 
proper signal obeys statute if turn 
may safely be made if other drivers 
obey law and exercise reasonable 
care.—^Hanson v. Cordoza, 290 P. 62, 
106 Cal.App. 500. 

82. Ohio —^Hili V. Union Gas & Elec¬ 
tric Co., 200 N.E. 199, 51 Ohio App. 
144. 

83. Cal.—Stoneburner v. Theodora- 
tos, App., 30 P-2d 1001, rehearing 
granted 31 P.2d 1042. 

N.J.—'Stern v. Brabson, 155 A. r28, 
9 N.J.Misc. 558. 

84. Ariz.—^Phoenix Baking Co. v. 
Vaught. 156 P.2d 725, 62 Ariz. 222. 

La.—Seale v. Stephens, App., 24 So. 
2d 6'51, affirmed 29 So..2d 65, 210 
La. 10'68—^Hilderbrand v. Peterson, 
App., 7 So.2d 378. 

85. Ariz.—^Phoenix Baking Co. v. 
Vaught, 156 P.'2d 725, 62 Ariz. 222. 

Me.—^Esponette v. Wiseman, 155 A. 

650, 130 Me. 297. 

Same degree of care 

It has been held, however, that 
same degree of care as to lookout 
should be exercised by motorist in 
turning left across path of approach¬ 
ing automobile at points other than 
intersections as is required at in¬ 
tersections.—De Baker v. Austin, 287 
N.W. 720, 233 Wis. 39. 

86. La.—Woodruff v. Stewart, App., 
6 So 2d 796. 

42 C.J. p 937 note 4. 

Notice of traffic 

Driver turning on highway was 
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ficient space for -him to turn in safety,and, where 
conditions do not permit an immediate safe turn, he 
should slow down, 88 or even stop,8^ until an oppor¬ 
tunity to make the turn with safety presents it¬ 
self.® 0 Accordingly, an automobilist is negligent 
where he suddenly and without warning turns into 
the path of a vehicle proceeding in the same di- 
rection®! or in the opposite direction,®2 or where he 
turns and runs into another vehicle®® or a pedes- 
trian.®4 A driver is not, however, required to re¬ 
frain from turning until he may do so without oblig¬ 
ing other vehicles to lessen their speed,®5 and if 
there is room to make the turn safely and he has 
properly signaled his intention he is not liable for 


an accident caused by the driver of a vehicle follow¬ 
ing him failing to see or to observe his signal and 
attempting to pass while he is making the turn.®® 

Position on highway prior to turn. Where a gov¬ 
ernmental regulation requires that the operator of a 
motor vehicle intending to make a turn keep his ve¬ 
hicle in a certain portion of the highway or within 
a certain lane prior to the turn, the failure to com¬ 
ply therewith may constitute negligence.®7 How¬ 
ever, a regulation requiring that where the roadway 
is divided into three or more lanes a vehicle shall 
remain within one lane until movement therefrom 
can be made with safety has been held not to gov- 


bound to know what was common 
knowledge, that road in question was 
constantly traveled by automobiles 
at all hours at high speed.—Lashley 

V. Dawson. 160 A. 738, 163 Md. 649. 
Positive duty 

Where truck driver about to make 
left turn knew that plaintiff's auto¬ 
mobile was not far to the rear, truck 
driver had positive duty not to make 
turn until he informed himself 
whether plaintiff intended to stay be¬ 
hind truck or would attempt to pass 
on left side.—Thomas v. Leonard 
Truck Lines, La.App., 7 So.2d 753. 

87. La.—^Borey v, Manno, 140 So. 
109, 19 LaApp. 270. 

Me.—^Verrill v. Harrington, 163 A. 

266, 131 Me. 390. 

42 C.J. p 937 note 6. 

Statutory requirement 

(1) Under statute requiring motor¬ 
ist, before turning or changing 
course of automobile, to see first 
that there is suflicient space to make 
such movement in safety, “in safe¬ 
ty" means the safety of all other 
people on road and is not limited to 
safety of driver of offending auto¬ 
mobile.—^Miller v. Lowe, 261 H.W. 
822, 220 Iowa 105. 

■(2) Automobile driver, acting as 
reasonably prudent person in believ¬ 
ing that he can make turn in safety, 
complies with statutoiT provision 
that motor vehicle operators must 
see before turning that there is suf¬ 
ficient space to make such movement 
safely.—^Harmon v. Gilligan, ‘266 N. 

W. 2S8, •221 Iowa 605. 

88. Kan.—Boell v. Sullivan, 240 P. 
851. 119 Kan. 637. 

Kev.—^Bawden v. Kuklinski, 228 P. 
588, 232 P. 783, 48 Kev. 181. 

89. Me.—^Verrill v. Harrington, 163 
A. 266, 131 Me. 390. 

4’2 C.J. p 937 note 7. 

Temporary stop held proper 

A motorist whose lights were on 
and who gave proper hand signal to 
indicate her intention of making left 
turn into private driveway and who 
saw following automobile so far 


away that she did not give it another 
thought, was not required by statute 
forbidding stopping, standing, or 
parking on paved highway, to pull 
off highway to right while making 
temporary stop waiting for ap¬ 
proaching truck to pass before mak¬ 
ing left turn.—^Dromey v. Inter State 
Motor Freight Service, C.C.A.I11., 121 
F.2d 361. 

Warning 

Where driver, who was about to 
malie left turn, saw automobile ap¬ 
proaching from his rear, he had suf¬ 
ficient warning, though he heard 
driver of automobile give no signal, 
of his dut 3 >- to keep to right of road 
and if necessary to stop to let auto¬ 
mobile pass.—^Newton v. Independent 
Exploration Co., La.App., 171 So. 8'7'5. 

90. Kan.—Boell v. Sullivan, 240 P. 
851, 119 Kan. 637. 

Pa.—Smith v. Yellow Cab Co., 132 
A. 124, 28'5 Pa. 229. 

Yielding right of way 

Where so provided by government 
regulation motorist who desires to 
make a left turn has responsibility 
of being certain that turn can be 
made without danger to normal over¬ 
taking or oncoming traffic, and he 
must yield right of way to such ve¬ 
hicles,—^IMichelli v. Rheem Mfg. Co., 
La.App., 34 So 2d 264. 

91. La.—Interurban Transp. Co. v. 
F. Strauss & Sons, App., 196 So. 
367—Brown v. Perk-ns, App., 144 
So, 176—Borey v. Manno, 140 So. 
109, 19 La.App. 270—Bloomquist v. 
Schenck, 129 So. 246, 14 La.App. 
94. 

Miss.—Spencer v. Landrum, 186 Bo. 
320—Russell v. Williams, 150 So. 
528, 168 Miss. 181, suggestion of 
error overruled 151 So. 373, 168 
Miss. 181. 

Mo.—Rader v. David, App., 207 S.W. 
2d 519. 

N.J.—Winter v. North Jersey Bus 
Co.. 135 A 473, 5 N.J.Misc. 42. 
Okl.—^Hall & Briscoe v. Roberts, 20 
P.2d 188, 1163 Okl. 12. 

Va.—Dey v. Virginia Transit Co., 47 
.S.E.2d 552, 187 Va. 63'6. 
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Wash.—^Wilson v. Gennow, 33 P.2d 
85, 177 Wash. 672. 

42 C J. p 937 note 9. 

Manner of fnjnry 

Truck driver, who negligently 
failed to ascertain following motor¬ 
ist’s position before swerving truck 
to which trailer was attached to left, 
was liable whether motorist’s car 
was struck or whether motorist 
elected to strike post rather than 
to be struck by truck.—^Williams v. 
Herrin Transfer & Warehouse Co., 
La.App., 153 So. 313. 

92. Cal.—Laughlin v. Ho'J.pditon, 2'7’6 
P. 605, 98 Cal.App. 201. 

La.—Parker v. Employers* Casualty 
Co , App., 162 So. 373. 

Tex.—Burton v. Billingsly, Cir.App., 
129 S.W 2d 439, error refused. 

42 C.J p 938 note 10. 

Contxibutory negligence 
Motorist who drove automobile 
across street in middle of city block 
in front of approaching truck which 
struck automobile was guilty of con¬ 
tributory negligence as a matter of 
law if he knew when he started to 
make the turn that collision would 
result unless speed of truck was re¬ 
duced, but was not guilty of con¬ 
tributory negligence as a matter of 
law if in the exercise of ordinary 
care he believed that he could safe¬ 
ly cross in front of the truck.—Phel¬ 
an Co. V. Schneider, Tex.Civ.App., 146 
S.W.2d 244, error refused. 

93. Utah.—Hart v. Kerr, 175 P.2d 
475, 110 Utah 479. 

42 C.J. p 938 note 11. 

94. Pa.—^Arnold v. McKelvey, 98 A. 
559, 253 Pa. 324. 

42 C.J. p 938 note 12. 

95. N.T.—^Ackerman v. Fifth Ave. 
Coach Co., 162 N.Y.-S. 49, 175 App. 
Div. 508. 

96. La—Stevens v. Dean, 6 La.App. 
637. 

Md.—^Wingert v. Cohill, 110 A- 857, 
136 Md. 399. 

97. Or.—^Lott V. De Luxa C*b Co., 
299 P. 303, 136 Or. 349. 
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ern the making of turns, and such a regulation is 
inapplicable in determining the duty of a driver 
when turning where it does not appear that the 
street was divided into three or more lanes.^® A 
regulation requiring that a vehicle maintain a cer¬ 
tain position on the, highway prior to turning at an 
intersection does not apply to a turn made on a 
highway because of a curve therein.^ 

b. Lookout and Signals 

The exercise of due care in turning ordinarily requires 


that the driver should keep a lookout for other vehicles 
and pedestrians and that he signal to persons or vehicles 
that may be endangered by his intention to turn. 

The exercise of due care in turning requires that 
the driver should look for other vehicles,^ ■whether 
in fronts or approaching from the rear^ or going 
in the opposite direction.^ Further, it is usually 
necessary for the driver to signal, to other vehicles 
which may be endangered, his intention of chang¬ 
ing his course,® and he should also look for pedes¬ 
trians anc. give a signal or warning to any who may 


98. Cal.—Moore v Miller, 125 P.2d 
576, 51 Cal.App.2d 674. 

99. Wash.—Trudeau v. Snohomish 
Auto Freig-ht Co., 96 P.2d 599, 1 
Wash.'2d 574. 

1. Minn.—Laiti v. MacNaughtin, 271 
NW. 481, 199 Mmn. 167. 

2. Cal.—Linde v. Emmick, €1 P.2d 
338, 16 Cal.App.2d 676—Young v 
Cerrato, 37 P.2d 1063, 2 Cal.App.2d 
421. 

Ky.—Cook V. Gillespie, 82 S.W.2d 347, 
259 Ky. 281. 

Me.—^Verrill v. Harrington, 163 A. 
266, 131 Me. 390. 

Mich.—Jacohy v. Schafsnitz, 259 N. 

W. 322, 270 Mich. 515. 

42 C.J. p 936 note 98. 

Lookout when changing course or 
making U-turn see infra subdivi¬ 
sion c of this section. 

Nondelegable duty 

Truck driver's statutory duty to 
keep lookout for oncoming trafSc 
when turning on street could not 
be delegated.—Peters v. Johnson, 264 
P. 459, 124 Or. 237. 

3. Cal.—Young v. Cerrato, 37 P.2d 
1063, 2 Cal.App.'2d 421. 

4. U.S. — ^Wesley v. English, C.C.A. 
Pla, 71 P.2d 392. 

Cal—Linde v. Emmick, 61 P.2d 338, 
16 Cal.App.2d 676—^Young v Cer¬ 
rato, 37 P.2d 1063, 2 Cal.App.2d 421. 
La.—Hollabaugh-Seale Funeral Home 
V. Standard Acc. Ins. Co., App., 32 
So.2d '616—Interurban Transp. Co. 

V. F. Strauss & Sons, App., 196 So. 
367—Borey v. Manno, 140 So. 109, 
19 La.App. 270—Bloomquist v. 
Schenk, 129 So. 246, 14 La.App. 94. 

Me.—^Verrill v. Harrington, 163 A. 
266. 131 Me. 390. 

Mich.—Jacoby v. Schafsnitz, 259 N. 

W. 322. 270 Mich. 515. 

Pa.—Jamison v. Kamerer, 169 A. 231, 
313 Pa. 1. 

42 C.J. p 936 note 99. 

Iteai’.vlew mirror 

(1) With respect to injury to mo¬ 
torist when truck driver attempted a 
left turn onto side road and collided 
with motorist who was passing truck, 
violation of statute requiring truck to 
be equipped with a rear-view mirror 
constituted simple negligence per se 
of defendant and was some evidence 


to be considered on the issue of 
gross negligence.—^Dobson v. Hen¬ 
rietta Mills, 197 S.E. 313. 187 S C. 281. 

(2) Statute requiring truck opera¬ 
tor to have mirror for viewing high¬ 
way in rear did not impose on opera¬ 
tor duty to look therein just before 
turning to left after having signaled 
for turn.—^Howe v. Phofolos, 161 A- 
379. 85 N.H. 539. 

(3) “Reasonable safety" within 
statute prohibiting drivers from 
turning vehicles unless such move¬ 
ment may be made with reasonable 
safety imports taking advantage of 
all facilities with which vehicle is 
provided for safe use, including a 
rear-vision mirror if one is installed- 
—^Dieckmann v. Signorini, 118 P-2d 
319, 47 Cal.App.2d 481, 

(4) Operator’s duty to look into 
mirror for view of highway before 
turning depends on circumstances — 
Howe V. Phofolos, 161 A 379, 85 
IT.H. 539, 

Actual or constructive knowledge 
Driver of truck making left-h‘=ind 
turn at a dirt road was chargeable 
with knowledge of nearness of fol¬ 
lowing automobile which was only 
a few feet away, and it was im¬ 
material that driver of truck did not 
have actual knowledge of the near¬ 
ness of such automobile.—Dudley v. 
Surles, La App., 11 So.2d 70. 

5. La—Deffez v. Stephens, General 
Cas. Co. of America, Intervener, 
App, 30 So.2d 154—Murray v. 

Kaufman, App., 22 So.2d 750—In¬ 
terurban Transp. Co. v. F. Strauss 
& Sons, App., 196 So. 367—Parker 
v. Employers* Casualty Co., App., 
152 So. 373—^Taylor v. Crescent 
City Mfg, Co., 5 La.App. 65'5. 

Me.—Verrill v. Harrington, 163 A. 

2i66, 131 Me. 390. 

42 C.J. p 937 note 1. 

Seasonable judgment 

A motorist could be excused from 
not again looking toward approach¬ 
ing automobile before turning to the 
left if exercise of reasonable judg¬ 
ment would indicate that looking 
again was unnecessary, but reliance 
on mere ''figuring" as to the speed 
with which automobile was ap¬ 
proaching was not the exercise of 
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reasonable judgment.—^De Baker v. 
Austin, 287 N-W. 720, 233 Wis. 39. 

6. U.S.—Southern Kansas Stage 
Lines v. Gibson, C.CA.OkV S7 F. 
’2d 23—Corpus Juris cited :n Wes¬ 
ley V- English, C.C.A.Fla., 71 P.2d 
392, 393. 

Conn.—McDowell v. Federal Tea Co-, 
23 A.2d 512, 128 Conn. 437. 

Idaho.—Madron v. McCoy, 126 P.2d 
566, 63 Idaho 703. 

La.—De La Vergne v. Employers 
Liability Assur. Corporation, App., 
4 So.2d 66—Parker v. Employers’ 
Casualty Co., App., 152 So 373— 
Sandoz v. Beridon, App., 150 So 25, 
costs taxed 154 So. 67'7—^Bloom- 
quist V. Schenk, T29 So. 246, 14 
La.App. 94. 

Mich.—McLaughlin v, Curry, 218 N 
W. 698, 242 Mich. 228. 

Miss.—^Russell v. Williams, 150 So 
528, 168 Miss. 181, suggestion of 
error overruled 151 So. 372, 168 
Miss. 181. 

Mo.—Nance v. Lansdell, App., 73 S 
W.2d 3t6. 

N J.—Byrne v. Butterworth, 136 A 
708, 5 N.J. Misc. 425, affirmed 138 
A. 918, 104 N.J.Law li64. 

Okl.—^Hall & Briscoe v. Strode, 20 P. 
2d 186, 163 Okl. 11. 

Pa.—Jamison v. Kamerer, 169 A. 231, 
313 Pa. 1—Smith v. Yellow Cab 
Co., 132 A. 124, 285 Pa. 229. 

[ R.I.—McWnght V. Providence Tele- 
I phone Co, 131 A. 841, 47 R I. 196. 
Wash.—Burns v. Standring, 268 P. 

866, 148 Wash. 291. 

42 C.J. p 937 note 2. 

Duty to signal when starting, stop¬ 
ping, backing, or turning generally 
see supra § 300. 

^Signaling intention to change course 
or to make U-turn see infra subdi¬ 
vision c of this section. 

Swing in opposite direction 

(1) Driver’s slight swing to right 
after signal for left turn was not 
negligence.—^Kane v. Metropolitan 
Coal Co., 174 N.E. 266, 274 Mass. 63. 

(2) Driver of oil truck over twen¬ 
ty-three feet long held not negli¬ 
gent in driving to extreme right of 
highway twenty feet wide in order 
to make left turn.—Miller v. South¬ 
ern Asphalt Co., 171 A. 472, 314 Pa. 
289. 
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be placed in peril by the tum,'^ It has also been 
held, however, that the driver of a motor vehicle 
need not sound a warning of his intention to turn 
in every case,8 and that, in the absence of circum¬ 
stances putting him on notice of the near approach 
from the rear of another vehicle, he may turn into 
side roads without warning, as discussed infra § 
322. 

Where a signal is provided for by governmental 
regulation, the operator of a vehicle intending to 
make a turn must comply therewith,^ and it has 
been held that under such a regulation signaling be¬ 
fore a turn is a positive requirement of law not con¬ 
ditioned on the driver’s seeing the approach of an¬ 
other vehicle before signaling.^® In order to com¬ 
ply with the duty imposed by the regulation, the 
motorist must signal in due time,il in the manner 
prescribed, 12 and under some provisions the signal 
must be continuous for a specified distance before 
the turn is made.l^ An arm signal is sometimes ex¬ 
pressly required,!^ but where the regulation merely 
requires reasonable notification or warning of an 


intention to change direction a hand signal is not 
necessary as distinguished from other types of sig- 
nals.15 In any case, where an arm signal is relied 
on, it must be visible.i® Noncompliance with some 
statutes requiring a signal has been held to consti¬ 
tute negligence per se,!'^ but the violation of other 
such statutes has been held to be merely evidence of 
negligence.l® 

c. Direction or Extent of Turn 

The duty to exercise reasonable care in making a turn 
applies to all turns, whether to the left or to the right, or 
a U-turn, and a change of course or position on the high¬ 
way may require the same precautions as an actual turn. 

The rule that a motorist must exercise reasonable 
care in executing a turn so as to avoid injury to 
others, discussed supra subdivision a of this section, 
applies to all turns, whether to the left or to the 
right.19 Since the making of a left turn on a trav¬ 
eled highway is a dangerous operation requiring 
great caution, a driver making such a turn may be 
required to exercise more than ordinary care,20 but 
turning to the left does not constitute negligence in 


7- N-J.—^Byrne v. Butterworth, 136 1 
A. 708, 15 N.J.Misc. 425, affirmed 13S 
A. 918, 104 N.J.Law 164. 

R.L—Doyle v. Holland, 100 A. 466, 
reargrument denied 100 A. 753. 

Care required as to pedestrians g-en- 
erally see infra § 383. 

8. Or.—^Archer v. Gage, 270 P. 521, 
12!6 Or. 532. 

Wis—Kerlinske v. Etzel, 215 N.W, 
591, 194 Wis. 36. 

9- Ala.—Greer v. Marriott, 167 So. 
697, .27 Ala.App. 108, certiorari de¬ 
nied 167 So. 599, 232 Ala. 194. 

Cal.—Linde v. Emmick, 61 P2d 338, 
16 Cal.App.2d 676—^Toung v Cer- 
rato, 37 P.2d 1063, 2 Cal.App.2d 
421. 

Conn.—^Hubbs v. Edmond, 186 A, 496, 
121 Conn. 506. 

Separate duties 

Under statute requiring person in 
charge of any vehicle upon the public 
highway before turning, stopping or 
changing course to see first that 
there is sufficient space for such 
movement to be made in safety, duty 
to see that sufficient space for such 
movement to be made in safety is 
separate from duty of giving plainly 
visible or audible signal to driver of 
any car which might be affected by 
such change of coarse.—O. K. Thea¬ 
ter Corporation v. Rehmeyer, Tex. 
Civ.App., 115 S.W.2d 985, error dis¬ 
missed. 

Avoiding pedestrlaxL 

Requirement that driver give sig¬ 
nal on turning automobile held inap¬ 
plicable to driver turning to left of 
highway to avoid pedestrian cross¬ 


ing road.—Barkac v. Russell, 184 
ISr.E. 400. 44 OhioApp. 87. 

10. Ohio.—^Hankey Baking Co. v 
■Sheen, 11 NE.-2d287, 57 OhioApp. 
58. 

11- La.—Sandoz v. Beridon, App., 
160 So. .25, costs taxed 154 So. 677. 
Mich.—^Bugbee v. Powle, 269 N.W. 

570. 277 Mich. 4815. 

After beginning of turn 

Motorist not giving signal for right 
turn at intersection until after she 
began turning did not comply with 
statute.—Cleveland v. Petrusich, 3 P. 
2d 384, 117 Cal.App. 71. 

12. Cal.—'Snyder v. Reeg, 260 P. 600, 
86 Cal.App. 231. 

Ky.—Cook V. Gillespie, 82 S.W.2d 
347, 259 Ky. 281. 

13. Ark.—Britt Trucking Co. v. 
Ringgold, 192 S.W.'2d 532, 209 Ark. 
769. 

Cal.—Uribe v. McCorkle, 146 P.2d 22, 
63 Cal.App.2d 61—Snyder v. Reeg, 
'260 P. 600, 86 Cal App. 231. 

14. Neb.—^Mann v. Standard Oil Co., 
261 IsT.W. 168, 129 Neb. 226. 
Custom or practice of automo¬ 
bile and truck drivers to signal in¬ 
tention to turn to left by holding left 
front door open is not binding on fol¬ 
lowing motorist, and does not excuse 
failure of driver of vehicle making 
left turn to give arm signal required 
by statute.—Mann v. Standard Oil 
Co., supra. 

15. Conn.—^Seney v. Trowbridge, 16 
A.2d 573, 1'27 Conn. 284—Madison 
v Morovitz, 188 A. 665, 122 Conn. 
208. 

16. Iowa.—^McManus v. Emmetsburg 
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Farmers’ Co-op. Creamery Co., 2-59 
N.W. 921, 219 Iowa 860. 

La.—^Monroe Hardware Co. v. Mon¬ 
roe Transfer & Warehouse Co., 
App., 167 So. 498. 

Wash.—Tates F. Hamm Funeral 
Home V. Biles, 101 P.2d 597, 3 
Wash.2d 592. 

17. Cal.—Sinclair v. Harp, 63 P.2d 
876, 18 Cal.App.2d 167—Linde v. 
Emmick, 61 P.2d 338, 16 Cal.App.2d 
676 

Ind.—Lorber v. People’s Motor Coach 
Co., 164 N.E. 859, 172 N.E. 526, 89 
Ind. App. 139. 

Mich.—McLaughlin v. Curry, 218 N. 

W. 698, 242 Mich. 228. 

Ohio.—Hankey Baking Co. v. Sheen, 
11 NE2d 287, 57 OhioApp. 68. 

18. Neb.—^Mann v. Standard Oil Co., 
'261 N.W. 168, 129 Neb. 226. 

19. Cal.—Bauer v. Davis, 111 P.2d 
715, 43 Cal.App.2d 764. 

Turning parked car into street see 
supra § 300 b. 

20. Ariz.—^Phoenix Baking Co. v. 
Vaught, 156 P.2d 725, 62 Ariz. 222 
—Mclver v. Allen, 262 P. 5, 33 
Ariz. 28. 

La.—Seale v. Stephens, Employers 
Cas Co., Interveners, App., 24 So. 
2d 651, affirmed, 29 So 2d 65, 210 
La. 1068—Hilderbrand v. Peterson, 
App,, 7 So.2d 378. 

Where visibility impaired 

A motorist must exercise highest 
degree of care and caution in making 
left turn on highly-traveled public 
highway, especially where turn is 
for purpose of entering a blind or 
obscure exit for passage from high¬ 
way, or where visibility to motorist’s 
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every situation.^! It has been held that a regula¬ 
tion requiring that a vehicle be driven on the right 
half of the highway was not intended to interfere 
with the right to make a left turn across the high¬ 
way or render the rules for left turns at intersec¬ 
tions applicable at other points on the highway.^^ 

Change of course or position on highway. A 
change of course or position on the highway may 
require the same precautions as an actual turn^^ 
where the change is substantial so as to involve 
possible danger to other users of the highway 
but a driver is not required to proceed always in an 
absolutely straight line, and hence a slight swerving 
or change of course without looking out for vehi¬ 
cles in the rear and without signaling intention is 
not necessarily negligence.25 


T.irn involving hacking. Where a turn involves 
backing, the operator must use care not to back in¬ 
to vehicles passing along the street,^® and where an 
operator backs his car as the first movement toward 
making a turn he should give the statutory signal 
of intention to turn.27 

U-Hmi. The driver of a vehicle is required to ex¬ 
ercise due care in executing a U-turn, and is obliged 
to take all precautions to see that such turn may be 
made in safety 28 The driver intending to make 
such a turn must keep a proper lookout for ap¬ 
proaching vehicles that may be endangered there¬ 
by,28 and give proper notice or warning to such ve- 
hicles,20 and he must see that there is sufHcienf 
space for the movement to be made in safety 
but it has been held that a motorist is not required 


rear is materially affected by rising 
dust.—^Employers Fire Ins. Co. v. 
Langley, La.App., 197 So. 178. 

21. La.—^Duke v. Adkins, App., 197 
So. 157. 

Me.—^Field v. Webber, 169 A. 732, 132 
Me. 236. 

22. S.D.—^Iverson v. Knorr, 298 N.W. 
!28, 68 S.D. 23. 

23. U.S.—Cardell v. Tennessee Elec¬ 
tric Power Co., C.C.A.Ga., 79 F.2d 
934. 

Iowa.—^Miller v. Lowe, 261 N.W. 822, 
220 Iowa 105. 

La.—^Federal Ins. Co. v. Employers’ 
Liability Ins. Corporation, App, 4 
So.2d 626—'Succession of Brown, 2 
La.App. 704—^Ellzey v. Booth Fur¬ 
niture & Carpet Co., 2 La.App. 431. 
Mo.—Vanausdall v. Schorr, App., T68 
S.W.'2d 110. 

Neb.—Bixby v. Ayers, i298 N.W. 633, 
139 Neb. 6'52. 

Pa.—Smith v. Yellow Cab Co., 132 
A. 124, 285 Pa. 229—^Liebert v. 
Freihofer Baking Co., 97 Pa,Super. 
467. 

42 C.J. p 938 note 15. 

Effect of Btatiito 

(1) Statute prohibiting motorist 
from deviating from his line of traf¬ 
fic without first ascertaining that 
his movement may be made in safety 
to vehicles approaching from rear 
applies to entire roadway, including 
intersections.—J. W. Cartage Co. v. 
Laufenberg, 28 N.W..2d 925, 251 Wis. 
301. 

(2) Statute is not Intended to 
prevent only injuries to vehicles, but 
imposes duty to all persons in ve¬ 
hicles who are likely to be injured 
by violation of statutory mandate.— 
Cherney v. Simonis, 265 N.W. 203, 
220 Wis. 339, followed in 265 N.W. 
206, '220 Wis. 346. 

(3) Statute held not to limit lia¬ 
bility of automobile driver which 
would exist independently of stat¬ 


ute.—^Balzer v<. Caldwell, 263 N.W. 1 
705, 220 Wis. 270. 

(4) Statute applies at intersection, 
notwithstanding another statute pro¬ 
hibits passing at road intersections 
so as to impose liability on driver 
who turned in front of another ve¬ 
hicle attempting to pass.—Cherney v. 
Simonis, .265 N.W. 203, -220 Wis. 339. 
followed In 26'5 N.W. 206, 220 Wis. 
34'6. 

24. Wis.—^Balzer v. Caldwell, 263 
N.W. 1705, 220 Wis. 270. 

42 C.J. p 938 note 16. 

25. Cal.—^Noce v. San Francisco 
United R. Co., 200 P. 819, 63 Cal. 
App. 512. 

42 C.J. p 938 note 18. 

Vninarked lanes 

Statutes prohibiting deviation of 
automobile from traffic lane without 
ascertaining that movement will not 
endanger vehicles approaching from 
rear do not reauire automobiles to 
keep precisely within limits of un¬ 
marked traffic lanes, and do not pro¬ 
vide that liability of driver for 
deviation from path in which he is 
traveling shall depend on whether he 
crosses unmarked lane.—^Balzer v. 
Caldwell, 263 N.W. 705, 220 Wis. 
270. 

28. Me.—^Robinson v. McCarthy, 122 
A. 5'54, 123 Me. 559. 

Y-tupn 

Motorist was entitled to back in¬ 
to paved highway in executing Y- 
turn, but was required to exercise or¬ 
dinary care in so doing.—^Fischer v. 
London Guarantee & Accident Co., 
283 N.W. 295, ’230 Wis. 47. 

27. Ind.—^Doering v.. Walters, 140 N. 
E. 74, 80 Ind.App. 194. 

28. N.J.—Felix v^ Adelman, 174 A. 
565, 113 N.J.Law 445. 

Pa.—^Majewski v. Lempka, 183 A. 
777, 321 Pa. 369. 

The degree of care which truck 
driver was bound to furnish in at¬ 
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tempting to turn large oil truck 
around on highway on foggy night 
was care commensurate with prob¬ 
able harmful consequences that 
might reasonably be expected to re¬ 
sult from lack of such care.—^Mc- 
Gaffee v. P. B. Mutrie Motor Transp, 
42 N.E.2d 841, 311 Mass. 730. 
Between intersections 
Motorist who attempts to malce a 
U-turn between street intersections 
within corporate limits of city is re¬ 
quired to use extreme care.-—^Alengi 
V. Hartford Accident & Indemnity 
Co., La.App., 167 So. 130. 
Uncompleted turn 
A motorist who, seeing he could 
not complete U-turn in front of on¬ 
coming traffic, stopped in the center 
of four lane highway with a portion 
of automobile projecting over center 
line was guilty of "negligence con¬ 
tributing** to collision with on-com¬ 
ing traffic so as to bar recovery 
for his consequent death.—^Ruby v. 
Buxton, 8 N.W.2d 913, 305 Mich. 64. 
Gross negligence shown 
La.—^Herring v. Holicer Gas Co., 
App., 22 So.2d 868. 

29. Mich.—Suarez v. Katon, 299 N. 
W. 798, 299 Mich. 38. 

30. Pa.—^Romanowski v. Morgan- 
stein, 170 A. 379, 111 Pa.Super. 443. 

Tex.—McMath Co. v. Staten, Civ. 

App., 60 S.W.2d 290. 

Car not neen 

Even though a motorist sees no 
car and thinks that no one will ob¬ 
serve a signal, motorist making left- 
hand turn in an. attempt to turn 
around in highway and adjacent 
premises should give the signal re¬ 
quired by statute.—^Atlantic Grey¬ 
hound Corporation v. Lyon, C C.A. 
Va., lO'T P.2d 157, certiorari denied 60 
S.Ct. >592, 309 U.,S. 667, 84 L.Ed 1014. 

31. Cal.—De La Motte v. Rucker, 
130 P.2d 444, 55 Cal.App.2d 22'6. 

Tex.—^McMath v. Staten, Civ.App., 60 
S,W.2d 290. 
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to maintain a constant observation to the rear prior 
to the making of a U-turn.32 Disobedience of a 
regulation forbidding the operation of a vehicle in 
crossing or turning about on a crossing other than 
at a street intersection has been held to constitute 
negligence per se.33 

§ 304. - Lack of Care as Proximate or 

Contributing Cause of Injury 

A motorist who fails to observe reasonable care in 


starting, stopping, backing, or turning is liable only for 
injuries proximately resulting therefrom, and his lack of 
reasonable care in this respect will preclude recovery by 
him for a collision only where it was a contributing cause 
thereto. 

An operator who fails to observe reasonable care 

in starting,34 stopping,35 backing,36 or turnmg37 jg 

liable for injuries proximately resulting therefrom. 
However, no liability is imposed on a motorist for 
injuries which were not proximately caused by his 
alleged lack of care in starting,38 stopping,39 back- 


S2, Cal.—Bauer v. Davis, 111 P.^d 
715, 43 Cal.App .2d 764. 

33. Wash.—Stack v. L. J. Dowell, 
Inc., 19 P.2d 125, 172 Wash. 9. 
Fact that street was ttader repair 

did not justify motorist's disobedi¬ 
ence of ordinance forbidding opera¬ 
tion of vehicle in crossing or turning 
about upon a crossing other than at 
street intersection, unless there was 
an immediate emergency because of 
which obedience of ordinance would 
have been negligence.—Stack v. L. J. 
Dowell, Inc., supra. 

34. Wis.—^Tanggen v. Wisconsin 

Michigan Power Co., 4 N,W.2d 130, 
241 Wis. 27. 

35. Cal.—Clendemn v. Benson, 4 P. 
2d 616, 117 CalApp. 674. 

Ga.—Callahan v. Cofield, 7 fi.E.2d 592, 
61 Ga App. 780. 

N'.C.—Bechtler v. Bracken, 11 S.E.2d 
721, 218 K.C. SI'S. 

42 C.J. p 939 note 25. 

Disengaging vehicles 
Where preceding motorist negli¬ 
gently caused following motorist's 
automobile to interlock with automo¬ 
bile of preceding motorist on heavi¬ 
ly traveled thoroughfare, the pre¬ 
ceding motorist was chargeable with 
knowledge that the following motor¬ 
ist must be expected to take reason¬ 
able steps to disengage the vehicles 
and to remove his automobile to a 
place of comparative safety, and he 
is responsible for injury to follow¬ 
ing motorist while so engaged.— 
Hedgecock v. Orlosky, 44 N.E.2d 93, 
220 Ind. 390. 

Negligence held concurrent cause of 
injury 

Ky.—Owen Motor Freight Lines v. 
Kussell’s Adm'r, 86 S.W.2d 708, 260 
Ky. 795. 

Mo.—^Bowman v. Moore, 167 e.W-2d 
675, 23'7 Mo.App. 1163. 

N.H.—^Weiss v. Wasserman, 15 A.2d 
861, 91 N.H. 164. 

Okl.—Union Transp. Co. v. Lamb, 123 
P.2d 660, 190 Okl. 3'2'7. 

S.D.—Wallace v. Brende, 292 N.W. 
870, 67 S.D. 326. 

36. Conn.—Buckbee v. Schofield, 143 
A 884, 108 Conn. 560. 

La.—^Bryant v. Ritchie Grocery Co., 
App., 154 iSo. 472—^And.erson v. 


Brock Bros. & Collins, 124 So. 716. 
11 La.App. 700. 

N.'C.—Brigman v. Piske-Carter 
Constr. Co., 136 S.E. l!2'5, 192 N.C. 
791, 49 A.L.R. 773. 

42 C.J. p 939 note 25. 

37. Cal.—^De La Motte v. Rucker, 
130 P.2d 444, 65 Cal.App.2d 226— 
Provin v. Continental Oil Co., 121 
P.2d 740, 49 Cal.App.2d 417. 

La.—^Killian v. Modern Iron Works, 
App., 15 'So 2d 532—Great Ameri¬ 
can Ins. Co. V. New Amsterdam 
Casualty Co., App., 15 So.2d 241, 
followed in 15 So.2d 246 and New 
Amsterdam Casualty Co. v. Great 
American Indemnity Co., 15 So.2d 
1246—Thomas v. Leonard, App., 7 
'So.2d 7‘53—Ball v. Home Oil Co., 
App., 4 So.2d 579—Interurban 
Transp. Co. v. F. Strauss & Sons, 
App., 196 So. 36'7—^Muller v. Her¬ 
rin Motor Lines, App., 184 So. 406 
—^Alengi v^ Hartford Accident & 
Indemnity Co., App, 167 So. 130— 
Globe Indemnity Co. v. Cook, App., 
167 So. 115—Slocum v. Hawn, App , 
155 So. 24—^Hegewisch v. Seiferth, 
135 So. 712, 17 LaApp. 199—White 

V. Kennedy, 135 So. 694, 17 La.App. 
315—^Fisse v. Toye Bros. Auto & 

I Taxicab Co., 127 So. 756, 14 La. 
App. 70—^Trauth v. Mothe, 126 So. 
96, 12 La, App. 481—Conners v. 

Houma Packing Co., 125 So. 294, 12 
La. App. 167. 

Me.—^Verrill v. Harrington, 163 A 
266, 131 Me. 390. 

Mich.—Jacoby v. Schafsnitz, '259 N. 

W, 3*22, 270 Mich. 615. 

N.M.—Greenfield v. Bruskas, 68 P.2d 
921, 41 N.M. 346. 

N.T.—^Dassori v. Third Ave. Transit 
Corp„ 52 N.T.S.2d 266, 268 App. 
Div. 1044. 

N.C.—Bechtler v. Bracken, 11 S.E 2d 
721, 218 N.C. 515—Butner v. 

'Spease, 6 S.E.2d 808, 217 N.C. 82. 
Tenn.—Chattanooga Ice Delivery Co. 
V. George F. Burnett Co, 14'7 S.W. 
'2d 750, 24 Tenn.App. 535. 

Wash.—Tates F. Hamm Funeral 
Home V. Biles, 101 P.2d 697, 3 

Wash.2d 592—Wilson v. Gennow, 
33 P.2d 85, 177 Wash. 672—Stack 
V. L. J. Dowell, Inc., 19 P.2d 125, 
172 Wash. 9. 

Wis.—Balzer v. Caldwell, 263 N.W. 
705, 220 Wis. 270—Wright v. Buck- 
ley, 1235 N.W. 417, 204 Wis. 620, 
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rehearing denied and mandate 
amended on other grounds 236 N 
W. 378, 204 Wis. 620. 

42 C.J. p 939 note 25. 

Negligence held concurrent cause of 
injury 

Cal.—^Wheeler v. Buerkle, 58 P.2d 
230, 14 Cal.App.2d 368. 

Fla.—^Nichols v. Rothkopf, IS'5 So 
725, 135 Fla. 749. 

Accident held reasonably to be an¬ 
ticipated 

Md.—^Lashley v. Dawson, 160 A. 738, 
162 Md. 549. 

Tex.—Sullivan v. Flores, 132 SW2d 
110, 134 Tex. 55, mandate con¬ 
formed to, App., 137 S.W 2d 799. 
Collision with different vehicle 

(1) Where plaintiff suffered dam¬ 
age in a collision with another auto¬ 
mobile which occurred in the course 
of plaintiff’s effort to avoid a colli¬ 
sion with defendant’s tractor-trailer 
as result of defendant's negligence in 
making a left turn in close proximity 
to plaintiff’s rapidly approaching au¬ 
tomobile, fact that plaintiff's auto¬ 
mobile did not actually collide with 
tractor-trailer was immaterial on 
question of defendant's liability.— 
Michelli v. Rheem Mfg. Co., La.App., 
34 So.2d 264. 

(2) It was not necessary, in order 
to render driver and owners o'f taxi¬ 
cab liable for injuries sustained by 
motorist in collision with oncoming 
automobile which swerved to avoid 
hitting taxicab which was making 
U-lurn in front of automobile, that 
collision of automobile with injured 
motorist’s automobile was usual, nec¬ 
essary, and inevitable result of taxi¬ 
cab driver's action.—^Pitzcharles v. 
Mayer, 278 N.W. 788, 284 Mich. 122. 

38. Tex.—^Kramer v. Stubblefield, 
Clv.App., 60 S.W.2d 1063. 

Failure to signal 

La.—^Russo V. Aucoln, App., 7 Bo.'2d 
744. 

Tex.—^Kramer v. Stubblefield, Civ. 
App, 60 S.W.2d 1063. 

39. Conn.—^Baum v. Atkinson, 3 A. 2d 
305, 125 Conn. 7’2. 

Kan.—^Curtiss v. Fahle, 139 P.2d 827, 
157 Kan. 226. 

La.—Roy v. Gauthier, App., 33 So.2d 
93—^Kearns v. Atkins, App., 2 So. 
2d 607—^Roberson v. Rodriguez, 
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jng-,40 or turning,and such lack of care ordinarily 
does not give the person injured a right to recover 
regardless of his own contributory negligence.-^^ 
Lack of reasonable care may also preclude recovery 
for a collision or other accident of which it was a 
contributing causers or proximate cause,but it 
does not prevent recovery where it was not a di¬ 
rect and contributing cause of the injury.^s 


§ 305 

§ 305. Vehicles Traveling in Opposite Direc¬ 
tions 

The operator of a motor vehicle on meeting and pass¬ 
ing a vehicle proceeding in the opposite direction must 
exercise reasonable care to avoid an accident. 

The operator of a motor vehicle on meeting and 
passing a vehicle proceeding in the opposite direc¬ 
tion must exercise reasonable care to avoid a col¬ 
lision with, or injury to, other vehicles and per¬ 
sons,46 such as pedestrians.47 While he must exer- 
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App.* 186 So. 853—^Fuld v. Mary¬ 
land Casualty Co., App., 178 So 
201, followed in 178 So. 205 and 
178 So. 206. 

Md.—Feinglos v. Weiner, 28 A.3d 
677, 181 Md. 38. 

Mass.—Dunsmoor v. Cowdrey, 56 N. 

B.2d 20. 316 Mass. 516. 

N.T.—Boronkay v. Robinson & Car¬ 
penter, 160 N.E. 400, 247 NT. 365— 
Farr v. Wright, 289 N.T.S. 548, 248 
App.Div. 48, reversed on other 
grounds 7 N.E.2d 692, 273 N.T. S60. 
N.C.—Guthrie v. Gocking, 8 S.B.’2d 
607, 217 N.C. 476. 

Va.—^Webb v. Smith, 10 SE.2d 503, 
176 Va. 235, 131 A.L.R. 558—Roan¬ 
oke Railway & Electric Co. v. 
Whitner, 3 S.B.2d 169, 173 Va 253. 

40. Ark.—Texas Motor Co. v. Buf¬ 
fington, 203 SW. 1013, 134 Ark 
320. 

La—Fidelity Union Casualty Co. v. 
Carpenter, 125 So. 504, 12 LaApp. 
321—^Employers' Casualty Co. v. 
Maecklin, 5 La.App. liO. 

41- Iowa—Ryan v. Trenkle, 212 N. 

W. 888, 203 Iowa 443. 

Mich.—Fitzcharles v. Mayer, 278 N. 

W. 788, 284 Mich. 122. 

Mo.—Krelitz v. Calcaterra, 33 S.W.2d 
909. 

42. Ark.—Texas Motor Co. v. Buf¬ 
fington, 203 S.W. 1013, 134 Ark. 320. 

—Succession of Brown, 2 La.App. 
704. 

Contributory negligence generally 
see infra §§ 456-493. 

43. Cal.—Miller v. Cranston. 106 P- 
2d 963, 41 Cal.App.2d 470—Mazge- 
dian v. Swift & Co., 71 P.2d 833, 22 
Cal.App.2d 570. 

D.C.—Capital Transit Co. v. Hollo¬ 
way, Mun.App., 35 A.2d 649. 

La—^Duke v. Adkins, App., 2 So.2d 
526—^Horn v. Draube. 132 So. 631, 
16 LaApp. 17. 

Mich.—Ruby v. Buxton, 8 N.W.2d 
913, 305 Mich. 64—Wilson v. Mich¬ 
igan Interstate Motor Freight, 281 
NW. 552, 286 Mich. 99. 

Ohio.—Bohn V. Deyo, 35 N.E.2d 451, 
66 Ohio App. 500. 

Okl—Tilbury v. Powell, 130 P.2d 
830, 191 Okl. 435. 

42 C.J. p 939 note 28. 

Recovery by guest 

(1) Automobile host's failure to 
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give signal when stopping or turning 
held cause of collision with defend¬ 
ant’s automobile, precluding guest's 
recovery. 

La.—Steadman v. Wallace, 130 So. 

564, 14 LaApp. 560. 

Va—Richmond Coca-Cola Bottling 
Works V. Andrews, 3 S.E.2d 419, 
173 Va 240. 

(2) It has been held, however, that 
where automobile guest was injured 
in rear-end collision between bus and 
automobile in which she was riding, | 
and there was evidence that a pri¬ 
mary cause of collision was bus driv¬ 
er's negligence, fact that negligence 
of automobile driver in stopping on 
highway without signaling his inten¬ 
tion to do so contributed to accident 
did not preclude guest from recover¬ 
ing from bus owner, in absence of] 
any evidence that she was guilty of 
negligence.—Huey v. Blue Ridge 
Transp. Co., 39 A.2d 60‘2, 350 Pa. 488. 

44w Ala.—Britt v. Daniel, 159 So. 684, 
230 Ala. 79. 

La.—^Leon v. Neal, App., 34 So.2d 276 
—Great American Ins. Co. v- New 
Amsterdam Casualty Co., App., 15 
So.2d 241, followed in 15 So.2d 246 
and New Amsterdam Casualty Co. 
V. Great American Indemnity Co., 
15 So.2d 246. 

Tex.—Burton v, Billingsly, Civ.App., 
129 S.W.2d 439, error refused. 

Wash.—Emanuel v. Wise, 118 P.2d 
969, 11 Wash.2d 198. | 

45 , XJ.S.—^Dubrock v. Interstate Mo¬ 
tor Freight System, C.C.A.Pa., 143 
F.2d 304, certiorari denied 65 S.Ct. 
119, 323 U.S. 765, 89 L.Ed. 613. 

Ariz.—^Mclver v. Allen, 262 P. 5, 33 
Ariz 28. 

Cal.—^McWane v. Hetherton, 125 P.2d 
85. 51 Cal.App.2d 508—Santos v. 
Scharz, 262 P. 764, 87 Cal.App. 758. 
42 C J. p 939 note 29. 

Extending arm outside of automo¬ 
bile in giving statutory slow signal 
held not negligence which proximate- 
ly caused automobilist’s arm to be 
crushed when automobile and truck 
coming in opposite direction brushed 
together.—^Moore v. Re, 22 P,2d 45, 
131 Cal.App. 557. 

46. U.S.—^Evansville Container Cor¬ 
poration V. McDonald, C.C.A.Tenn., 

721 


132 P.2d 80—Pickering v. Corson, 
C.C.A.I11., 108 P.2d 546. 

Cal.—Thorsen v. Pacific Greyhound 
Lines. 62 P.2d 176, 17 Cal.App.2d 
464—Muench v. Gerske, 34 P.2d 198, 
139 Cal.App. 438. 

Conn.—^jVnderson v. C. E. Hall & 
Sons, 38 A.2d 787, 131 Conn. 232— 
Deutsch V. La Bonne, 149 A. 244, 
111 Conn. 41—^Mahoney v. Beatman, 
147 A. 762, 110 Conn. 184, 66 A.L.R. 
1121 . 

Fla.—Barnes v. Liebig, 1 So.2d 247, 
146 Fla. 219. 

Ky.—Trevillian v. Boswell, 43 SW.2d 
715, 241 Ky. 237. 

La.—^Berard v- Bulliard, App., 199 So. 
674. 

1 Miss. — Teche Lines v. Bateman, 139 
So. 159, 162 Miss. 404—^Aycock v. 
Burnett, 128 So. 100, 157 Miss. 510. 
NH.—Hoen v. Haines, 154 A. 129, 85 
N.H. 36. 

Pa.—Brown v. Greggs, 101 Pa. Super. 
131. 

Va.—Bristow v. Brauer, 7 S-B.2d 93, 
175 Va. 118, 

42 C.J. p 939 note 30. 

Duty to avert collision 

If possible, automobile driver is re¬ 
quired to avert collision with another 
car approaching in opposite direc¬ 
tion—Goehring v. Beltz, Mo.App., 14 
S.W.2d 502. 

Duty as to trespassers 

A superintendent of construction 
under contractor building highway, 
who saw approaching truck on new¬ 
ly laid highway which was closed to 
public travel, owed duty to driver 
and occupants of truck not to in¬ 
crease their danger or injure them by 
active negligence in operation of su¬ 
perintendent’s automobile, even if 
driver and occupants were trespass¬ 
ers—Petersen v. Jansen, 295 NW. 30, 
236 Wis. 292. 

TuruixLg to avoid, obstruction 

Automobile driver must avoid ap¬ 
proaching vehicles in turning to left 
to avoid obstruction in street, but it 
is sufficient if he is prepared for any 
contingency that may legitimately 
arise.—Stickler v. Catanzaro, 86 Pa- 
Super. 63. 

47. IMich—Winckowski v. Dodge, 
149 N.W. 1061, 183 Mich. 303. 
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cise such care and caution as an ordinarily careful 
and prudent person would exercise under the same 
circumstances,48 no more than due or reasonable 
care ordinarily is required of him,49 and he may not 
be required to use every possible precaution to avoid 
an accident with approaching vehicles,^® since he 
need guard only against perceivable or expectable 
risks.51 The rights and duties of drivers of meet¬ 
ing vehicles are reciprocal and equal and both must 
exercise commensurate watchfulness.®^ 

The fact that the driver of an approaching ve¬ 
hicle is negligent does not relieve a motorist of his 
duty to exercise due care with respect to such ve¬ 
hicle,® 3 and even a motorist who has the right of 
way with respect to an oncoming vehicle must ex¬ 
ercise due care to avoid an accident.®4 While the 
driver of a vehicle proceeding on the right side of 
the road may be under no duty to clear the path for 


a vehicle approaching him on the wrong side of the 
road,®® the motorist proceeding on the right side 
of the road is not relieved of his duty to avoid, if 
possible, a collision with the other vehicle,®® and he 
must still exercise reasonable care for his own 
safety,®*^ or, under some regulations, the highest de¬ 
gree of care.®8 

A motorist driving on the wrong side of the road 
must exercise a greater amount of care, with re¬ 
spect to vehicles approaching from the opposite di¬ 
rection, than is required of him when driving on 
the proper side,®® and he may be required to take 
unusual precautions to see that his way is clear,®® 
and to yield the right of way to an approaching ve¬ 
hicle which is on its proper side of the road.®i So 
a motorist who stops on the wrong side of the road 
is required to use particular care and diligence, 
when starting up again, in crossing the line of traf- 


48- IT.S.—Pickering v. Corson, C C. 

A.I11., 108 F.2d 546. 

Conn.—^Deulsch v. La Bonne, 149 A. 
244, 111 Conn. 41. 

Fla.—Barnes v. Liebigr» 1 So.2d 247, 
146 Fla. 219. 

Miss.—^Aycock v. Burnett, 128 So. 

100, 157 Miss. 510. 

ITarrow bridge 

Iowa.—Hawkins v. Burton, 281 N.W. 

342, 225 Iowa 707. 

At curve 

U.S.—Evansville Container Corpora¬ 
tion V, McDonald, C,C.A.Tenn., 132 
F.2d SO. 

La,—Joseph V. Monroe Transfer & 
Warehouse Co., App., 148 So. 462. 
G-ravel highway 

(1) Motorist on gravel highway is 
bound to know that .rocks are like¬ 
ly to be hurled with more or less vio¬ 
lence according to speed and weight 
of car, and may injure others in an 
approaching vehicle.—Toche Lines v. 
Bateman, 139 So. 159, 162 Miss. 404. 

(2) Where one side of gravel high¬ 
way is slippery, driver of motor ve¬ 
hicle proceeding along that side of 
the road has greater duty to be pru¬ 
dent in meeting another vehicle.— 
Berard v. Bulliard, La.App.. 199 So. 
674. 

Driving during storm 

The obstruction of road by falling 
trees and the approach of vehicles 
from opposite direction during severe 
storm required driver of bus travel¬ 
ing on road to exercise more than 
usual or customary care.—Union Bus 
Co. V. Bowen, 184 So 17, 137 Fla. 254. 

49. La.—Inge v. Ellis, App., 144 So. 
625. 

N.H.—Bolduc V, Stein, 47 A.2d 107, 
94 ISr.H. 89. 

Tex.—^Echols v. Duke, Civ.App., 102 
S.W.2d 483, error dismissed. 

50. U.S.—Pickering v. Corson, C.C. 
AIll., 108 F.2d 546. 


51. K.H.—Bolduc V. Stein, 47 A.2d 
107, 94 N.PI. 89. 

52. U.S.—^Vearn v. Crane, C.C.A.Ind,, 
114 P.2d 896. 

Ala.—McBride v. Baggett Transp. 

Co., 35 So.2d 101, 250 Ala. 4S8. 

Ky.—Paducah Coca-Cola Bottling Co 
V. Reeves. 88 S.W.2d 39, 261 Ky. 
539. 

La.—Baden v. Globe Indemnity Co., 
App., 146 So. 784. 

Me.—Tomlinson v. Clement Bros., 154 
A. 355, 130 Me. 189. 

Unusual circumstances 

Although the circumstances are 
unusual in an automobile accident, 
there is no difference in responsibil¬ 
ity and obligation resting on drivers, 
but each is required to exercise that 
care which a reasonably prudent per¬ 
son would use under the circum¬ 
stances.—^Deutsch V. La Bonne, 149 
A 244, 111 Conn. 41. 
meeting at bridg'e 

Although one reaches bridge before 
other, where motorists meet at pub¬ 
lic bridge, their rights and duties 
are equal.—Hook v. Kempf, 249 N.W. 
89, 125 Neb. 79, 

53. Fla.—Barnes v. Liebig, 1 So. 2d 
247, 146 Fla. 219. 

54. N.Y.—Marcus v. Sergison, 43 N. 
T.S.2d 194. 

Reason for rule 

A motorist having the right of 
way must exercise this right with 
care since there is no exclusive right 
to the use of the highway even 
though a motorist is driving on the 
right side thereof.—^Black v. Stith, 
100 P.2d 485, 164 Or. 117. 

55. Cal.—Jackson v. Miller, 20 P.2d 
113, 130 CaLApp. 427. 

58. N.Y.—Alby v. Krupa, 26 N.T.S. 

2d 68, 261 App.Div. 1029. 

Utah.—Ercanbrack v, Ellison, 134 P. 
2d 177. 103 Utah 138. 
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57. Mass.—Jones v. Plotkin, 172 N. 
E. 891. 273 Mass. 24. 

Mich.—Savas v. Beals, 7 N.W.2d 231, 
304 Mich. 84. 

58. Mo.—^Wminger v. Bennett, App., 
104 S.W.2d 413. 

Gross negligence 

Act of driver of automobile injured 
in collision with truck which was al¬ 
legedly on wrong side of highway, in 
having arm projecting out of window 
of automobile, held to bar him from 
recovery on ground act of driver was 
gross negligence, since driver knew 
if he continued his way, there would 
be a collision and that it would be on 
side from which arm projected.— 
Wininger v. Bennett, supra. 

59. Or.—Black v. Stith, 100 P.2d 485, 
164 Or. 117. 

Wash.—Pur die v. Brunswick, 146 P. 

2d 809, 20 Wash.2d 292. 

42 C.J. p 910 note 14 [f]. 

60. La.—Franz v. New Orleans Cof¬ 
fee Co„ App., 150 So. 439. 

61. La.—J ames H. Demourelle & 
Sons V. Hortman Salmen Co., 123 
So. 352, 11 La.App. 71. 

Passing parked vehicle 

Where parked truck blocked street 
so that two other machines could not 
pass, defendant’s driver should have 
permitted plaintiff having right of 
way and coming from opposite direc¬ 
tion to proceed.—James PI. Demour¬ 
elle & Sons V. Hortman Salmen Co., 
supra. 

Right of way as common-law right 
While the statutes do not confer on 
a motorist proceeding along a high¬ 
way any right of way, over an au¬ 
tomobile turning left across high¬ 
way, between intersections, such mo¬ 
torist has a right of way at common 
law.—Black v. Stith, 100 P.2d 485, 
164 Or. 117. 



60 C.J. S. 


MOTUR YEEICLES 


§ 306 


fic approaching from the opposite direction, such 
diligence, under the circumstances, being no more 
than the reasonable care required.®2 

Duty fa keep a proper lookout. As a general rule, 
a motorist must keep a proper lookout for vehicles 
approaching him from the opposite direction,®3 and 
he will be considered delinquent in this duty if he 
fails to see an approaching car in time to avoid 
an accident where a person exercising due care 
would have seen such car.®^ It has been held, 
however, that where a driver who is proceed¬ 
ing on his own right-hand side of the highway 
keeps a lookout ahead on that side he is under no 
special duty to keep a lookout ahead for vehicles 
approaching on the opposite side.®5 Also, a motor¬ 
ist may be under no duty to see an approaching ve¬ 
hicle which is being operated without lights at a 
time when lights should be used to make the car 
visible.®® A motorist may be under a duty to leave 
a section of a highway obscured by smoke to avoid 
an accident with an oncoming vehicle.®'^ 

Duty to signal or warn. Under some statutory 
provisions a motorist has the duty, when meeting 
another, to sound his horn, or give other like warn¬ 
ing, when traveling along a highway ''not clear” 
or along a '‘descent or other dangerous place” on 


a highway.®® However, there may be no duty to 
signal the approach of an automobile to one who 
already knows it is approaching;®® nor has a mo¬ 
torist a duty to warn those approaching him of the 
character of the traffic behind him*^® unless by his 
acts he assumes such a duty, in which case he must 
use ordinary care."^^ One operating a street sweep¬ 
er on a side of the road devoted to traffic moving 
in the opposite direction to which he is proceeding 
ordinarily should warn oncoming vehicles of his 
approach,'^2 i>ut he need not do so where sufficient 
warning of his presence exists.'^® A motorist, in¬ 
jured by an approaching vehicle while making a 
statutory slow signal, has been held to be under no 
duty to first ascertain whether some other car will 
be affected by it before making the signal required 
by law."^^ 

§ 306. - Keeping to Right 

Motorists approaching each other from opposite direc¬ 
tions should keep to the right, and a driver who is already 
in such position on the highway should maintain such po¬ 
sition until the other vehicle has passed. 

In the United States the universal rule is that 
vehicles approaching each other from opposite di¬ 
rections shall keep to the right.*^® While this rule 
is based on custom,'^® exists independently of any 


62. Conn.—^Eukera v. Summer, 147 
A. 671, 110 Conn. 230. 

63. Ky.—^Davis v. Kunkle, 194 S-W, 
2d 513, 302 Ky. 268—^United Coach 
Corporation v. Finley, 49 S.'W'.2d 
544, 243 Ky. 658. 

La—Baden v. Globe Indemnity Co., 
App., 146 So. 784. 

Mich.—Savas v. Beals, 7 N.W.2d 231, 
304 Mich. 84. 

N.T.—La Grande v. Abbott, 42 ]Sr.T.S. 
2d 635, 266 App.Div. 507—Rounds 
V. Fitzgerald. 202 N.T.S. 595, 207 
App.Div. 534, affirmed 147 N.B. 199, 
239 N-.Y. 568. 

At curve 

Each driver meeting on S-curve on 
.slippery pavement at night was held 
required to exercise that degree of 
care in maintaining lookout that or¬ 
dinarily prudent person would exer¬ 
cise and to ascertain where he was 
driving with reference both to middle 
of pavement and to position of ap¬ 
proaching truck.—Pazen v. Des 
Moines Transp. Co., 272 N.W. 126, 223 
Iowa 23. 

Ohstmction 

U.S.—^Vearn v. Crane, C.C.A.Ind., 114 
F.2d 896. 

64. Mich.—Savas v. Beals, 7 N'.W.2d 
231, 304 Mich. 84—Luck v. Gregory, 
241 N.W. 862, 257 Mich. 562, modi¬ 
fied on other grounds and rehearing 
denied 244 N.W. 155, 257 Mich. 562. 
N.T.—La Grande v. Abbott, 42 N.T. 
S.2d 635, 266 App.Div. 607— 


Rounds V. Fitzgerald, 202 N.Y.S. 
695, 207 App.Div. 534, affirmed 147 
N.E. 199, 239 N.T. 568. 

Vt.—Brooks V. Holmes, 35 A.2d 374, 
113 Vt. 456. 

65. Utah.—^Richards v. Palace Laun¬ 
dry Co., 186 P. 439, 55 Utah 409. 

42 C.J. p 912 note 30. 

66. Iowa.—Caudle v. Zenor, 251 N. 
W. 69, 217 Iowa 77—Carlson v. 
Jacob B. Decker & Sons, 247 N.W. 
296, 216 Iowa 581. 

67. La.—Campbell v. Texas & P. Ry- 
Co., App„ 182 So. 339. 

6& Ga.—^Whatley v. Henry, 16 SB. 

2d 214, 65 Ga.App. 668. 

Nature of duty 

Statutory duty to signal is unre¬ 
lated to, and independent of, any oth¬ 
er duty required of motorist by com¬ 
mon law or by statute and is not re¬ 
laxed by reason of fact that motorist 
is currently complying, day or night¬ 
time. fully with such other duties, 
and it would still remain, in such an 
instance, whether failure to give 
warning were proximate cause, or, 
With other negligence, had causal 
connection, in proximately causing 
injuries arising out of a collision.— 
Whatley v. Henry, supra. 

69. Ky.—Rabold v. Gonyer, 148 S. 

W.2d 728, 285 Ky. 618. 

Wash.—Luther v. Pacific Fruit & 
Produce Co., 255 P. 365, 143 Wash. 
308. 


70. Ohio.—Judt V. Reinhardt Trans¬ 
fer Co., 17 Ohio Supp. 105. 

71- Ohio.—Judt V. Reinhardt Trans¬ 
fer Co., supra. 

72 . Cal.—Continental Ins. Co. of 
New York v. Pacific Greyhound 
Lines, 111 P.2d 37, 43 Cal.App.2d 
Supp. 877. 

73. Cal.—Continental Ins. Co. of 
New York v. Pacific Greyhound 
Lines, supra. 

74. Cal.—Moore v. Re. 22 P.2d 45, 
131 CaLApp. 557. 

75. Ariz.—Corpus Juris cited in. 
Noel V. Ostlie, 22 P.2d 831, 833, 42 
Ariz. 113. 

Fla.—Barnes v. Liebig, 1 So.2d 247, 
146 Fla. 219. 

La.—^Pierce v. Leonard Truck Lines, 
138 So. 199, 18 La.App. 448—Good- 
son V. Schuster's Wholesale Prod¬ 
uce Co., 120 So. 689, 10 La.App. 
486. 

42 C.J. p 939 note 31. 

Xn Great Britain the rule is that 

vehicles traveling in opposite direc¬ 
tions shall keep to the left in pass¬ 
ing.—^Williams v. Louis, 204 Ill.App. 

62—42 C.J. p 941 note 42. 

76. Ark.—Compressed Industrial 

Gases v. Todd, 129 S..W.2d 262, 198 
Ark. 409. 

La.—Goodson v. Schuster’s Whole¬ 
sale Produce Co., 120 So. 689, 10 
La.App. 486. 

42 C.J. p 940 note 32. 
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statutory provisions,'^'^ and applies to vehicles of 
every character,''^ it is very g-enerally embodied in 
statutes or ordinances regulating traffic.Stat¬ 
utes requiring motorists to drive as near as possi¬ 
ble to the right-hand edge of a highway have been 
held not to be intended for the protection of ve¬ 


hicles proceeding in opposite directions.80 

Under the rule, the duty of each driver is to al¬ 
low the other vehicle room for a clear passage^l 
by turning or keeping his vehicle to the right of the 
center of the traveled portion of the highway.82 ^ 
driver who is already in such position on the high- 


77 . Del.—Lynch v. Lynch, 195 A. 
799, 9 W.W.Harr. 1. 

43 C.J. P 940 note 33. 

78. Ala.—Morrison v. Clark, 72 So. 
305, 196 Ala. 670. 

42 C.J. p 940 note 34. 

79 . U.S.—^Blaszyk v. Eastern Auto 
Forwarding Co, C.C.A N.T., 134 F. 
id GOO—^Evansville Container Cor¬ 
poration V. McDonald, C C.A.Tenn., 

132 P.2d SO—Jayne v. Mason & 
Dixon Lines, C.G.A.N'.Y., 124 F.2d 
517—Palmer v. Moren, D.C.Pa,, 44 ; 
F.Supp. 704. 

Ariz.—Noel v. Ostlie, 22 P.2d 831, 
42 Ariz. 113. 

Ark.—Compressed Industrial Gases 
y. Todd, 129 S.W.l'd 2G2. 198 Ark. 
409. 

Cal.—McLellan v. Cocola, 24 P.2d 200, 

133 Cal.App. 9. 

Colo—Parrish v. Smith, 78 P.2d 629, 
102 Colo. 250, followed in Parrish 

V. Frey, 78 P.2d 633, 102 Colo. 258. 
Del.—Lynch v. Lynch, 195 A. 799, 9 

W. W.Harr. 1. 

iG-a.—Railway Exp. Agency v. Stan- 
ridge, 24 S.E.2d 504, 68 GaApp. 836, 
followed in 24 S.E.2d 508. 68 Ga. 
App. 836—English v. Georgia Pow- 
.er Co., 17 S.E.2d 891, 66 Ga.App, 
363. 

Ind—Jones v. Cary, 37 N.B.2d 944, 
219 Ind. 268. 

Iowa.—Langner v. Carviness, 28 N. 
W2d 421, 238 Iowa 774—Vandolle 
V. Roewe, 6 N.IY 2d 295, 232 Iowa 
896—Johnston v Calvin, 5 N.W.2d 
840, 232 Iowa 531—Sergeant v. 

Challis, 238 N.W. 442, 213 Iowa 57. 
Kan —Rainman y. National Mut Cas¬ 
ualty Co., 133 P.2d 145, 156 Kan. 
294. 

Ky.—Thronton v. Phillips, 90 S.W.2d 
347, 262 Ky. 346. 

La.—Ashey v. Kolb, App., 9 So.2d 865 
—Vacoaro v. Favrot, 125 So. 296, 
13 La.App. 120, affirmed 12S So. 284, 
170 La. 483. 

Md—Cumberland & Westernport 
Transit Co. v. Metz, 149 A. 4, 158 
Md. 424, reargument denied 149 A. 
565, 158 Md. 424, appeal dismissed 
American Oil Co. v Metz, 51 S.Ct. 
40, 282 U.S. 801, 75 L.Ed. 720. 
Hass.—JKerr v. Deveau, 40 N.E.2d 
872, 311 Mass. 210. 

Hmn.^Malmgren v, Foldesi, 3 N.W. 
2d 669, 212 Minn. 354—Johnson v. 
Reinhard Bros. Co., 285 N.W. 536, 
205 Minn. 212. 

Ho.—Cantwell v. Cremins, 149 S.W. 
2d 943, 347 Mol 836—^Loveless v. 
Berberich Delivery Co., 73 S.W.2d 
7jD, 335 Mo- 650—^Borrini v. Fevely 


Dairy Co., App., 183 S.W.2d 839— 
Pries V. Berberich, App , 177 S.W. 
2d 640. 

Neb—Callahan v. Prewitt, 3 N.W.2d 
435. 141 Neb. 243—^Hook v. Kempf, 
249 N.W. 89. 125 Neb. 79. 

N.H.—Wells V. O'Keefe, 18 A.2d 836, 
91 N.H. 299. 

N.C—Hoke V. Atlantic Greyhound 
Corp., 40 S.E.2d 345, 226 N.C. 692— 
Wallace v. Longest. 37 S.E.2d 112, 
226 N.C. 161—^Hobbs v. Queen City 
Coach Co., 34 S.E.2d 211, 225 N.C. 
323. 

Ohio.—Bennett v. Sinclair Refining 
Co., 57 N.E.2d 776, 144 Ohio St. 139 
—Mahoning Savings & Trust Co. v. 
Kellner, 1 N.E.2d 616. 131 Ohio St. 
69—Thompson v. Kerr, App., 51 N. 
E.2d 742. 

Okl.—Gourley v. Jackson, 243 P. 243, 
116 Okl. 30. 

Utah.—Patton v. Kirkman, 167 P-2d 
282, 109 Utah 487. 

Wash.—^Wilson v. Congdon, 37 P.2d 
892. 179 Wash. 400—Geitner v. 

Stephenson, 242 P. 1099, 137 Wash. 
464. 

W.Va—Elswick v. Charleston Trans¬ 
it Co., 36 5?.E.2d 419, 128 W.Va. 241 
Wyo.—Johnston v. Wortham Ma¬ 
chinery Co., 151 P.2d 89, 60 Wyo. 
301. 

42 C.J. p 941 note 45. 

Purpose of statutes 

(1) A statute requiring an operator 
of a motor vehicle meeting another 
vehicle coming from the opposite di¬ 
rection .to turn to the right is de¬ 
signed for the safety of the general 
public with relation to person or 
property or both, and does not ex¬ 
clude pedestrians.—Sprayberry v. 
Snow, 10 S.E2d 179, 190 Ga. 723, 
mandate conformed to 11 S.E.2d 431, 
63 GaApp. 489. 

(2) The purpose is to establish a 
uniform rule of the road so as to 
avoid collisions,—^Fries v. Berberich, 
Mo.App., 177 S.W.2d 640—42 C.J. p 
941 note 45 [b]. 

“Proceeding*’ construed 

Under statute requiring drivers of 
vehicles proceeding in opposite direc¬ 
tions to pass each other to right, 
whenever any person is on portion 
of highway devoted to public travel 
with present intention of using high¬ 
way to convey himself from one point 
to another, he is "proceeding" within 
meaning of statute although momen¬ 
tarily not in motion, so that an auto¬ 
mobile which stopped five or six sec¬ 
onds, during which time driver was 
attempting to start motor which had 
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stalled, was ‘'proceeding" within 
meaning of statute.—^Fries v. Berber¬ 
ich, supra. 

What; constitutes “meeting” 

(1) Standing car and car approach¬ 
ing from front are “meeting," in 
sense of statute requiring cars meet¬ 
ing to turn to right.—Roberts v. 
Phillips, 134 S.E. 837, 35 GaApp. 743, 
aflSrmed Phillips v. Roberts, 144 S.E. 
651, 166 Ga. 897. 

(2) A statute requiring that when 
vehicles meet each shall reasonably 
drive to the right of the middle of 
the traveled part of the way applies 
only when the vehicles "meet," which 
occurs only when drivers know or 
should know that other vehicles are 
approaching.—^Hubbard v. Conti, 75 
N.E 2d 639, 321 Mass. 743. 

Necessity of Intent 

Statute and city ordinance requir¬ 
ing an operator meeting another ve¬ 
hicle coming from opposite direction 
on same highway to turn to right of 
the center, so as to pass without in¬ 
terference, relates not only to an in¬ 
tentional failure to observe such re¬ 
quirement, but also to a negligent 
omission to do so.—Railway Exp. 
Agency v. Standridge, 24 S.E 2d 504, 
68 Ga.App. 836, followed in 24 S.E.2d 
508, 68 GaApp. 836. 

Motorist’s destination 

Driving on left side of highway for 
unnecessary and unreasonable dis¬ 
tance is no less a violation of statu¬ 
tory rule because driver’s ultimate 
destination is on left of highway.— 
Iverson v. Knorr, 298 N.W. 28, 68 S. 
D. 23. 

80. Ariz.—Dixon v. Alabam Freight 
Co., 112 P.2d 584, 57 Ariz. 173. 

Cal —Mathers v. Riverside County, 
141 P2d 419, 22 Cal.2d 781—Arun¬ 
del V. Turk, 44 P.2d 383, 6 Cal.App. 
2d 162. 

81. Mass.—^Kerr v. Deveau, 40 N.E. 
2d 872, 311 Mass. 210. 

N.H.—Wells V. O'Keefe, 18 A.2d 836, 
91 N.H, 299—Woodman v. Peck, 7 
A.2d 251, 90 N.H. 292, 122 A.L.B. 
1402. 

42 C.J. p 940 note 35. 

82. Ga.—English v. Georgia Power 
Co., 17 SE.2d 891, 66 Ga.App.2d 
363. 

Iowa.—Johnston v. Calvin, 5 N.W.2d 
840, 232 Iowa 531—^Wilson v. Ox- 
borrow, 264 N.W. 1, 220 Iowa 1135. 
Ky.—Thronton v. Phillips, 90 SW.2d 
347, 262 Ky. 346—^Allender Co. v. 
Browning’s “ Adm'x, 46 S.W.2<1 116, 
242 Ky. 273. 
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Avay should maintain such position until the other 
vehicle has passed, ^3 and a driver who is in the 
-center or on the left-hand side of the road should 
turn to the right of the center^^ in ample time to 
permit the other vehicle to pass freely without the 
necessity of slackening its speed.^^ 

At corners or curves or on hills. The rule re¬ 
quiring vehicles meeting and passing in opposite 
directions to keep to the right has been applied with 
respect to vehicles approaching or rounding a curve 
or corner,86 and the driver of such a vehicle may 
not drive on the left-hand side of the road, relying 
on having time to turn to the right if an automobile 


approaching from the opposite direction comes into 
view.S7 Also, in approaching the summit of a hill 
a driver must keep on the right side of the road to 
avoid an accident with an approaching vehicle.^® 

§ 307. -Yielding More than Half of Road 

A regulation requiring automobiles to yield two thirds 
of the road to carriages and other vehicles proceeding in 
the opposite direction will be enforced in all cases where 
the width and condition of the road make it practicable 
and safe. 

A regulation requiring automobiles to yield two 
thirds of the road to carriages and other vehicles 
proceeding in the opposite direction will be enforced 


Xia.—^Ashey v. Kolb, App., 9 So.2d 865 
—^Watson V. Higrhtower, App.. 181 
‘So. 612—Pruett v. Brantley, 127 So. 
2, 13 La. App. 208—Goodson v. 

Schuster’s Wholesale Produce Co., 
120 So. 689, 10 La.App. 486. 

■Md.—Oberfeld v. IDjierg, for Himself 
and to Use of California Ins. Co., 
189 A. 203, 171 Md. 332. 

Mass.—Hubbard v. Conti, 75 NE.2d 
639, 321 Mass. 743—Kerr v. Deveau, 
40 N.E.2d 872, 311 Mass. 210. 

Mo.—Cantwell v. Cremins, 149 S.W.2d 
343. 347 Mo. 836—Darnell v. Rans- 
dall, App., 277 S.W. 372. 

N.H.—Woodman v. Peck. 7 A.2d 251, 
122 A.L.R. 1402, 90 N,H. 292. 

Pa.—Boose V. Walker, 86 Pa.Super. 
218. 

'Va.—Lavenstein v. Maile, 132 S E. 
814. 146 Va. 789. 

Wis—Sehgrnan v. Orth, 236 N.W. 

115, 205 Wis 199. 

42 C.J. p 940 note 36. 

On three-lane hig'hway 

(1) Where there is no statutory 
-provision which applies in terms to 
-three-lane highways, law of road re¬ 
mains applicable and a motorist who 
.meets another traveling in opposite 
. direction on three-lane highway is re- 

• Quired to turn to right of center of 
traveled part of road.—^Wells v. 

-O’Keefe, 18 A.2d 836, 91 N.H. 299. 

(2) One driving on three-lane 
'highway who kept to right of center 

of middle lane does not violate stat¬ 
ute requiring vehicle to keep to the 
' right side of the road, notwithstand- 
' ing signs along highway directing 
. motorists to use center lane for pass¬ 
ing only, in absence of showing that 
- signs were erected pursuant to au¬ 
thority to prescribe additional regu¬ 
lation.!, and hence driver is not guilty 
. of actionable negligence in collision 
with approaching automobile, in driv¬ 
ing partly on middle lane though not 
passing vehicle going in same direc¬ 
tion.—Alva West & Co. v. Corwin, 117 
S.W.2d 192, 273 Ky, 557. 

(3) A statute regulating use of 

• center lane of three-lane highway, 
w •clearly marked, was inapplicable 


where one dividing line of three-lane 
highway was temporarily obliterated 
by repair work.—Tuderios v. Hertz 
Drivurself Stations, 160 P.2d 554, 70 
CalApp.2d 192. 

Highway under construction 
Wyo.—Johnston v. Wortham Ma¬ 
chinery Co., 151 P.2d 89, 60 Wyo. 

301. 

Covered bridge 

Driver entering covered bridge at 
night was not entitled to assume 
that bridge was unoccupied and drive 
to left of center, notwithstanding he 
could not see lights of approaching 
automobile.—Page v. McGovern, 3 A. 
2d 543, 110 Vt. 166. 

83, Pa.—Nichols v. Kreinson, 160 A. 
135, 105 Pa.Super. 85. 

42 C.J. P 940 note 37. 

Necessity of turning 

(1) A statute requiring motorist, 
when meeting other vehicle, to “turn” 
seasonably to right of center of beat¬ 
en track of highway, has been held 
to mean that moLorist, when passing 
vehicle going in opposite direction, 
must be on proper side of road, and, 
if already there, he obeys statute 
without turning.—Loveless v. Ber- 
berich Delivery Co., 73 S.W.2d 790, 
335 Mo. 650. 

(2) Under statute driver well on 
right side of road has been held not 
required to turn still farther to right 
to avert accident. 

S.D.—Zeller v. Pokovsky, 278 N.W 
174, 66 S.D. 71. 

Wis.—Loehr v. Crocker, 211 N.W. 
299, 191 Wis. 422, followed in 211 N 
W. 302, 191 Wis. 429, and 211 N.W. 

302, 191 Wis. 430. 

Knowledge of approaching vehicle 

Although driver need be on right 
only when safety requires, known 
presence of car coming from opposite 
direction imposes positive duty to 
stay there.—^Nichols v. Kreinson, 160 
A. 135, 105 Pa.Super. 85. 

84, La.—Goodson v. Schuster’s 
Wnolesale Produce Co., 120 So. 689. 
10 La.App. 486. 

42 C.J. p 940 note 39. 
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Right to use any part of highway see 
supra § 276. 

85. Me.—Bragdon v. Kellogg, 105 A. 
433, IIS Me. 42, 6 A L.R. 669. 

Mass.—Kerr v. Deveau, 40 N.E.2d 
872, 311 Mass. 210. 

N.H.—Wells V. O’Keefe. 18 A.2d 836, 
91 N.H. 290. 

Ohio.—Patton Motor Trucking Co. v. 
Knapp, 157 N.E, 402, 25 Ohio App. 
89. 

Wis.—Soligman v. Orth, 236 N.W. 

115, 205 Wis. 199. 

42 C J. p 941 note 40. 

“Seasonably turn” 

A statute requiring that vehicles 
meeting in the highway shall “sea¬ 
sonably turn” to the right of the 
center of the road means that travel¬ 
ers shall turn to the right in such 
season that neither shall be retarded 
in his progress, by reason of the oth¬ 
er occupying his half of the way, 
which the law has assigned to his 
use. 

Me.—^American Mut. Liability Ins. 
Co. v. Witham, 127 A. 719, 124 Me. 
210 . 

Wash—Geitner v. Stephenson, 242 P- 
1099, 137 Wash. 464. 

42 C.J. p 941 note 40 [a]. 

86. Conn.—Flynn v. Peracchio, 170 
A. 926, 118 Conn. 124. 

La.—^Hardaway v. Hilhurn, App., 34 
So.2d 283. 

Mo.—^Warren v. Giudici, 50 S.W 2d 
634, 330 Mo. 483. 

N.T.—Judson v. Fielding, 237 N.T.S. 
348, 227 App.Div. 430, affirmed 171 
N.E. 798, 253 N.T, 596, and followed 
in Johnson v. Palmer, 242 N.T.S. 
763, 229 App.Div. 813. 

Pa.—Bloom v. Bailey, 141 A. 150, 292 
Pa. 348, 57 A L.R. 585—^Hankey 
Baking Co. v. National Bread Co., 
7 A.2d 6, 136 Pa.Super. 23. 

87. Neb.—^Ross v. Carroll, 291 N.W. 
726, 138 Neb. 1. 

88. Iowa.—Riess v. Long, 294 N.W. 
592, 229 Iowa 378. 

Pa.—^Bloom v. Bailey. 141 A- 160, 292 
Pa. 348. 57 A.L.R. 585. 
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in all cases where the width and condition of the 
road make it practicable and safe.^^ 

§ 308 . - Speed and Control 

a. In general 

b. Duty to reduce speed or stop 
a. In General 

A motorist meeting a vehicle approaching from the 
opposite direction must comply with regulations as to 
speed, and have his vehicle under such control as to 
avoid injury to, or collision with, the other vehicle, but a 
loss of control which is unavoidable and without fault 
does not constitute negligence. 

Where vehicles are traveling in opposite direc¬ 
tions, it is the duty of the driver of each vehicle to 
keep his car under such control^O and at such a 
speed^i as to avoid injury to, or collision with, the 
other. Where a statute regulates the speed of ve¬ 
hicles when passing in opposite directions, the op¬ 
erators must keep within the speed so limited,^^ 
and a violation of the statute may constitute neg¬ 
ligence per se, as discussed infra § 318. Where a 
statute specifically regulates the speed of vehicles 
traveling in opposite directions, general regulations 
as to speed do not apply,93 but such general regula¬ 


tions have been held to govern in the absence of 
specific regulation.Motor vehicles meeting on 
a highway at night may ordinarily pass at a speed 
within the statutory limit, notwithstanding an ob¬ 
structed view. 

A statute providing that no person shall drive a 
vehicle at a speed greater than will permit him to 
bring it to a stop within the assured clear distance 
ahead has been held not ordinarily applicable to 
motor vehicles traveling in opposite directions.96 
Some decisions hold, however, that such a statute 
may apply in some circumstances,^? even though the 
vehicle obstructing a safe passage was driving on 
the wrong side of the road,^^ -but it has also been 
held that a motorist is not bound to anticipate that 
his path will be obstructed by another vehicle driv¬ 
en in the opposite direction in a manner contrary to 
law,99 and is not subject to liability under such a 
statute with respect to an approaching vehicle sud¬ 
denly veering into his lane of travel.^ It has also* 
been held that such a statute regulates the speed of 
vehicles approaching from opposite directions only 
with respect to the driver traveling on his left side 
of the highway and not to the driver traveling on 
his right side of the highway.^ 


S9. Ohio.—^Allen v. Smith, 5 Ohio 
App. 284, 288, 27 Ohio C.A. 203, 

42 C.J. p 941 note 61. 

90. U.S.—Palmer v. Moren, D.C.Pa., 
44 F.Supp. 704. 

Iowa.—Riess v. Long*, 294 iNTW. 592, 
229 Iowa 378—Pazen v. Des Moines 
Transp Co., 272 N.W. 126, 223 Iowa 
23. 

La.—^Howze v. Hollandsworth, App, 
26 So.2d 381—Guillory v. Bordelon 
Lines, App., 23 So.2d 669—Theriot 
V. Fontenot, App., 147 So. 725. 

Speed and control generally see su¬ 
pra §§ 2D0-299. 

Breach of duty not shown 

La.—Cutrer v. Jones, App., 9 So.2d 
859. 

91. U.S.—Cope V. Heath, C.C.A.Ark., 
108 F.2d 854—^Palmer v. Moren, D. 
C.Pa, 44 F.Supp. 704. 

Ark.—Compressed Industrial Gases 
V. Todd, 129 S.W.2d 262, 198 Ark. 
409. 

La.—Guillory v. Bordelon Lines, 
App., 23 So. 2d 669—Theriot v. 
Fontenot, App., 147 So. 725. 

42 C.J. p 940 note 37 [a]. 

Speed held excessive 

La.—Uupuy v. Godchaux Sug-ars, 
App., 184 So. 730. 

Iiack of due care as to speed not 
shown 

U.S.—Cain V, Bowlby, C.C.A.N'.M., 114 
F.2d 519, certiorari denied 61 S.Ct. 
319, 311 U.S. 710, 85 L.Ed. 462. 

La.—Teche Lines v. Go rum, 13 So. 2d 
291, 202 La. 993—Cutrer v. Jones, 
App., 9 So.2d 859—Leforte v. Gor- 


um, App., 7 So.2d 733—^Larance v. 
Norris, 134 So. 781, 17 La.App. 148 
—Penton v. Snell, 8 La App. 648. 
Mass.—Boyd v. Mills, 179 N.E. 594, 
278 Mass. 132. 

Tex.—^Ruggles v. John Deere Plow 
Co., Civ.App., 146 S.W.2d 466. er¬ 
ror refused. 

92^ Tex.—Texas Co. v. Betterton, 
Civ.App., 56 S.W.2d 663, reversed 
on other grounds 88 S.W.2d 1039, 
126 Tex. 359—^Morrison v. Antwine, 
Civ.App., 51 S.W.2d 820—McMath 
Co. V. Staten, Civ.App., 42 S.W.2d 
649, error dismissed. 

42 C.J. p 942 note 54. 

Statute in force at time of accident 
should be applied in suit arising out 
of collision, although subsequently 
repealed.—Marx v. Leverkuhn, Tex. 
Civ.App., 73 S.W.2d 949, error dis¬ 
missed. 

Knowledge 

Failure to reduce speed to fifteen 
miles per hour on reaching automo¬ 
bile was not violation of statute un¬ 
less driver had actual or imputed 
knowledge of presence of other auto¬ 
mobile in time to have slowed down 
to fifteen miles per hour.—Marx v. 
Leverkuhn, supra. 

93. Ky.—Nehi Bottling Co. v. Flan¬ 
nery, 94 S.W.2d 297, 264 Ky. 68. 

94. La.—^Muse v. Chambley, App., 
16 So 2d 276. 

Kill or steep descent 
I Regulations as to speed when ap- 
1 preaching crest of hill or when ap- 
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preaching steep descent must be 
complied with.—Riess v. Long, 294 N. 
W. 592, 229 Iowa 378. 

Motorist held not negligent in driv¬ 
ing faster than fifteen miles per hour 
while approaching railway crossing 
around curve not obstructing view of 
approaching automobile.—^Himes v. 
Daniel, 16 P.2d 791, 127 Cal.App. 327. 

95. Wash.—^Frowd v. Marchbank,. 
283 P. 467, 154 Wash. 634. 

96. U.S—^Kemp v. Creston Transfer 
Co., D.C.Iowa, 70 F.Supp. 621. 

97. Iowa.—Riess v. Long, 294 N.W. 
592, 229 Iowa 378—^Hoegh v. See, 
246 NW. 787, 216 Iowa 733. 

98. Ohio.—^Duncan v. Evans, 20 N.E. 
2d 729, 60 Ohio App. 265, affirmed’ 
17 N.B.2d 913, 134 Ohio St. 486. 

Vision obscured 

A motorist, who drove into cloud' 
of dust which so completely obscured 
his vision that, in view of the speed 
of his automobile, he was unable to- 
stop within the rauge of his vision, 
was guilty of contributory negligence 
as a matter of law with respect to 
head-on collision with truck travel¬ 
ing upon the wrong side of the road. 
—Goodman v. Wisby, 103 P.2d 804, 
152 Ky. 341. 

99. Ohio.—Hangen v. Hadfield, 20 N. 
E.2d 715, 135 Ohio St. 281. 

1. Ohio.—Thompson v. Kerr, App.,. 
51 N.B.2d 742. 

2. Iowa.—Gregory v. Suhr, 277 N.W.. 
721, 224 Iowa 954. 
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Unavoidable loss of control, A motorist may not 
be charged with a breach of duty in losing control 
of his vehicle and causing injury to another vehicle 
approaching from the opposite direction where such 
loss of control was unavoidable and not due to his 

fault. 3 

Skidding. Ordinarily skidding of a motor vehicle 
meeting another traveling in the opposite direction 
does not of itself constitute a lack of due care,^ 
or evidence thereof,^ but liability will be imposed 
where the skidding results from negligent acts of 
the operator of the vehicle.® 

b. Duty to Reduce Speed or Stop 

In the absence of special circumstances, the opera¬ 
tor of a motor vehicle who is proceeding at a lawful speed, 
is not under any duty to reduce his speed or stop because 
of the approach of a vehicle traveling in the opposite di¬ 
rection. 

Ordinarily, the operator of a motor vehicle, who 
is proceeding at a lawful speed, is not under any 
duty to reduce his speed or to stop because of the 
approach of a vehicle traveling in the opposite di¬ 
rection,7 and this has been held to be the rule, even 
though the vehicle is approaching in his path on its 
left-hand side of the road,® since the motorist may 
rely on compliance by others with the law of the 
road and may assume that the other vehicle will 
move into its own right-hand side of the highway, 
as discussed infra § 317. Under some circumstanc¬ 


es, however, a motorist may be obliged to slow down 
or stop in order to avoid an accident with the vehi¬ 
cle approaching from the opposite direction,® as 
where the operator of the approaching vehicle by a 
proper signal has indicated an intention to make 
a left turn,10 or where the vehicle traveling in the 
opposite direction is in such a perilous position that 
reasonable care requires a slowing down or stop- 
ping.ii Also, the condition of the road may be 
such as to necessitate a reduction of speed or a stop 
to permit the vehicle to be kept under proper con¬ 
trol to avoid injury to an approaching vehicle.i^ So 
it may be necessary for a driver to stop his car 
where his vision of the road ahead of him is en¬ 
tirely obscured by a temporary obstruction such as 
a cloud of dust or a smoke screen.!® 

Glaring lights. It has been held, with respect to 
the duty of a motorist colliding with a vehicle trav¬ 
eling in the opposite direction, that, where he is 
blinded by the lights of the approaching vehicle, he 
must bring his automobile under such control as to 
be able to stop it within the distance within which 
his headlights project in front of him,i^ and he is 
not absolved of his duty to keep his vehicle under 
such control as to maintain its proper position on 
the right.l5 Whether the driver whose vision is 
affected by glaring lights should slacken speed!® or 
come to a full stop!7 depends on the circumstances 
of the particular case, and, while it has been held 


3. U.S.—Pickering- v. Corson, C.C.A. 
Ill., 108 F.2d 546- 

4. Conn.—^De Antonio v. New Haven 
Dairy Co., 136 A, 567, 105 Conn. 
663. 

Pa.—Davin v. Levin, 55 A.2d 364, 357 
Pa. 554. 

5. Ky.—Hunt v, Whitlock’s Adm’r, 
82 S.W.2d 364, 259 Ky. 286. 

J^.T.—^Books V. Goldstein, 289 N.T.S. 
1087, ICO Misc. 488. 

<6, Conn.—^De Antonio v. New Haven 
Dairy Co., 136 A. 567, 105 Conn. 663. 

N.H.—Wiggin V. Kingston, 20 A.2d 
625, 91 N.H. 397. 

Pa—Davin v. Levin, 55 A.2d 364, 357 
Pa. 554. 

7- TJ.S.—Cam v. Bowlhy, C.C.AN.M., 
114 P.2d 519, certiorari denied 61 S. 
Ct 319. 311 U.S. 710, 85 L.Ed. 462. 

Colo —^Fabling v. Jones, 114 P.2d 
1100, 108 Colo. 144. 

Iowa—Coon v. Rieke, 6 N.W.2d 309, 
232 Iowa 859. 

La.—Miller v. Commercial Standard 
Ins. Co., App., 13 So.2d 733, amend¬ 
ed on other grounds Hill v. Com¬ 
mercial Standard Ins. Co., 13 So.2d 
739 and 13 So.2d 740, two cases, re¬ 
hearing refused 14 So.2d 313— 
Waguespack v. Savarese, App.. 13 
So.2d 726—Cosse v. Henley, App., 
193 So. 206—Frazier v. P. Strauss 


& Son, App.. 172 So. 385, rehearing 
denied 173 So. 343. 

Miss.—^D’Antoni v. Teche Lines, 143 
So. 416, 163 Miss. 668. 

N.H.—Mack v. Hoyt, 55 A.2d 891. 

Va.—Stillman v. Williams, 27 S.E.2d 
186, 181 Va 863. 

Wash.—Marich v. Moe, 103 P.2d 362, 
4 Wash.2d 343. 

8. Iowa.—Jordan v. Schantz, 264 N. 
W. 259, 220 Iowa 1251. 

La.—^Kennedy v. Opdenweyer, 121 So. 
636, 11 La.App. 532, rehearing de¬ 
nied 123 So. 906, 11 La.App. 532. 
Wyo. —O’Mally v. Eagan, 2 P.2d 1063, 
43 Wyo 233, 77 A.L.R. 582, rehear¬ 
ing denied O'Malley v. Eagan, 5 P. 
2d 276, 43 Wyo. 350. 

9. Ala.—McBride v. Baggett Transp. 
Co., 35 So 2d 101. 

La.—Berard v. Bulliard, App., 199 So. 
674. 

Okl,—Grourley v. Jackson, 243 P- 243, 
116 Okl. 30. 

Knowledge of approaching vehicle 
Where a motorist does not know, 
because of the position of an ap¬ 
proaching vehicle, that such vehicle 
is on the road, he is not under a du¬ 
ty to stop in order to avoid an acci¬ 
dent.—Thomas v. Geo. W. Boyd Co., 
166 A. 767, 311 Pa. 267. 
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10. Va.—Stillman v. Williams, 27 S. 
B.2d 186, 181 Va. 863. 

11. Ky.—United Coach Corporation 
V. Finley, 49 S.W.2d 544, 243 Ky. 
658. 

La.—^Williams v. Brown, App., 181 
So. 679. 

Mo—^Wininger v. Bennett, App., 104 
S.W.2d 413. 

12. La.—Berard v. Bulliard, App., 
199 So. 674. 

13. La.—^Rosenblum v. Mercer, App., 
8 So.2d 328—Dominick v. Haynes 
Bros., 127 So. 31, 13 La.App. 434. 

14. La.—^Broussard v. Krause & 
Managan, App., 186 So 384. 

15. S.D.—Pettey v. Leith, 252 N.W. 
18, 62 S.D. 149. 

16. Ala.—^McBride v. Baggett 

Transp. Co., 35 So. 2d 101. 

Relative duties of drivers 
Where the law does not prescribe a 
distinct and positive course of con¬ 
duct by the drivers of vehicles ap¬ 
proaching each other at night with 
strong headlights, question whether 
one driver should slacken speed but 
the other should not depends on the 
existing circumstances.—^McBride v. 
Baggett Transp. Co., supra. 

17. Conn.—^Priday v. Bacon, 5 A. 2d 
709, 125 Conn. 354. 
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that the motorist need not bring his automobile to 
a standstill, but may proceed using such care as a 
reasonably prudent driver would use under the same 
circumstances,in some instances a full stop may 
be necessary.i9 

Use of brakes. Where an operator has lost con¬ 
trol of his vehicle and a collision seems inevitable, 
a failure to apply the brakes so as to stop the ve¬ 
hicle has been held to constitute negligence, and 
a motorist may be liable for injury to an approach¬ 
ing vehicle where in an emergency he fails to re¬ 
duce his speed so that his brakes may be applied 
in safety.^^ 

§ 309. - lights 

The duty of a motorist to maintain proper lights may 
apply with respect to operators of vehicles traveling in 
opposite directions, and, where so required by regula¬ 
tion, motorists should dim or extinguish bright and glar¬ 
ing headlights when meeting other vehicles. 

The general requirement that vehicles be equipped 
with lights, as discussed supra § 263, and that prop¬ 
er lights be used to comply with the general duty 
of keeping a lookout, as considered supra § 286, may 
apply with respect to the rights and duties of op¬ 
erators of vehicles traveling in opposite direc- 
tions.^2 Where it is required by governmental reg¬ 
ulation that operators of vehicles with bright or 
glaring headlights shall dim or extinguish them 
when meeting other vehicles proceeding in the op¬ 
posite direction, it is the duty of an operator to com¬ 
ply with such a requirement;23 but such a provi¬ 
sion does not warrant a driver in extinguishing all 
his lights at a considerable distance from an ap¬ 


proaching car and then proceeding at full speed in 
the dark.24 A regulation requiring that a vehicle 
be equipped with a dimming device implies a duty 
on the motorist to apply such device where neces¬ 
sary to prevent the headlights from affecting the 
eyes of the approaching driver,25 and a breach of 
such duty may constitute negligence, as discussed 
infra § 318. 

In the absence of statute, a motorist ordinarily is 
not required to dim his lights when approaching a 
vehicle traveling in the opposite direction,26 but it 
has been held that, if there is an established custom 
or usage, known to the operator, of dimming lights 
on meeting vehicles traveling in the opposite direc¬ 
tion, a failure to dim his lights may constitute neg- 

ligence.27 

§ 310. -Position on Highway 

As a rule, each of two vehicles approaching In op¬ 
posite directions has, for the purpose of free passage, 
the right to one half the roadway, but the space thus to 
be shared is not necessarily the entire width of the high¬ 
way, and the right to a full half of the road may not 
be insisted on regardless of the consequences. 

As a rule, each of two vehicles approaching in 
opposite directions has, for the purpose of a free 
passage, the right to one half of the roadway,2& 
and, accordingly, each driver should give the other 
at least one half of the main traveled road as near¬ 
ly as possible but the space thus to be shared is 
not necessarily the entire width of the highway.30 
It frequently happens that a highway is not used or 
suitable for travel over the entire width between 
property or fence lines,^^ and in such case the duty 
of a driver is merely to keep to the right of the 


Wash—Johnson v. Auto Interurban 
Co., 215 P. 920, 139 Wash. 132, af¬ 
firmed 250 P. 353, 141 Wash. 694. 

18. Wash.—O'Neil v. Gruhn, 85 P.2d 
1064, 197 Wash. 557. 

19. Ala.—McBride v. Baggett 

Transp. Co, 35 So.2d 101. 

20. La.—^Houston Oil Field Material 
Co. V. Marlow, App., G So.2d 149. 

21. La.—Redden v. Blythe, App., 12 
So.2d 728. 

22. Ill.—^Price V. Illinois Bell Tele¬ 
phone Co., 269 IlLApp. 581. 

Ind.—Maxwell Gravel Co. v. Fisher, 
151 N.E. 618, 92 Ind.App. 39. 

23. Ill.—Chandler v. Gifford, 223 Ill. 
App. 486. 

42 C.J. p 942 note 67. 

24. Ill.—Chandler v. Gifford, supra. 

25. Ga.—Sprayherry v. Snow, 10 S. 
E.2d 179, 190 Ga 723, mandate con¬ 
formed to 11 S.E.2d 431, 63 Ga.App. 
489—-Fender v. Drost, 7 S.E.2d 800, 
62 Ga.App. 346—^American Bakeries ) 


Co. V. Johnson, 200 S.B. 485, 69 Ga 
App. 150. 

Requirement that vehicle be equipped 
with dimming device see supra § 
263. 

26. Tex.—^Refugio Refinery v. Speed, 
Civ.App., 139 S.W.2d 621, error dis¬ 
missed, judgment correct. 

Care required. 

Driver of automobile with glaring 
headlights should exercise greatest 
care and vigilance when meeting an¬ 
other vehicle.—Postell v. Ferris, 4 
La.App. 17. 

27. Tenn.—^Davis v. Farris, 1 Tenn. 
App. 144. 

28. Utah.—^Patton v. Kirkman, 167 
P.2d 282, 109 Utah 487. 

Wis.—Seligman v. Orth, 236 N.W. 

115, 205 Wis. 199. 

42 C.J. p 942 note 59. 

29. Ariz.—^Noel v. Ostlie, 22 P.2d 
831, 42 Ariz. 113. 

Colo.—Parrish v. Smith, 78 P.2d 629, 
102 Colo. 250, followed in Parrish 
V. Frey, 78 P.2d 633, 102 Colo. 258. | 
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Iowa.—Coon v. Rieke, 6 N.W.2d 309, 
232 Iowa 859—Jordan v, Schantz, 
264 N.W. 259, 220 Iowa 1251—Wil¬ 
son V. Oxborrow, 264 N W. 1, 220 
Iowa 1135. 

La.—^Ashey v. Kolb, App., 9 So.2d 
865. 

Minn.—Johnson v. Reinhard Bros. 
Co., 285 NW. 536. 205 Minn. 212. 

Mo.—Cantwell v. Cremins, 149 S.W. 
2d 343. 347 Mo. 836. 

Neb.—Callahan v. Prewitt, 3 N.W.2dl 
435, 141 Neb. 243 

N.C.—^^Vallace v. Longest, 37 S.E.2d 
112, 226 N.C. 161—Hobbs v. Queen 
City Coach Co., 34 S.E.2d 211, 225 
NC. 323 

Utah.—Patton v. Kirkman, 167 P.2d 
282, 109 Utah 487. 

30. Wash.—Shelley v. Norman, 195 
P. 243, 114 Wash. 381. 

42 C.J. p 942 note 60. 

31. S.D.—Schnabel v. Kafer, 162 N. 
W. 935, 39 S.D. 70. 

I 42 C.J. p 942 note 61. 
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center of the traveled portion,32 regardless of the 
center of the entire highway as laid out;33 refer¬ 
ences to ‘'half the roadways” or “half of the high¬ 
ways,” in regulations embodying the rule, mean 
half of the roadway or highway as it exists at the 
time it is being traveled, and not half of the road 
as it may have been laid out originally.34 Howev¬ 
er, the existence of an obstruction on one side of 
a highway has been held not automatically to move 
the center line thereof correspondingly toward the 
opposite side of the road for the purpose of the 
care required by motorists approaching from oppo¬ 
site directions,35 and the words “center of the high¬ 
way” have been held to refer to the center of the 
permanently paved or surface portion of the road 
regardless of whether or not a portion of the high¬ 
way is occupied by parked vehicles.3fi 

A driver is not entitled to insist on his right to 
a full half of the traveled portion of the road re¬ 
gardless of consequences, 37 since there is no un¬ 
qualified right to drive to the center line of a high¬ 
way when travelers meet;38 and a motorist has the 
duty to allow reasonable clearance space between 
his vehicle and an oncoming vehicle.23 According¬ 
ly, even though another vehicle encroaches on a 
motorist’s side of the road, he should avoid the 
danger by turning further to the right if it is prac¬ 
ticable to do so,^® provided such a course would be 


dictated by reasonable care and prudence,41 but he 
may, on being forced close to a ditch, turn back 
to the left to reoccupy the part of the roadway to 
which he is ordinarily entitled.42 Also, a motorist 
may be required to turn to the left if this reason¬ 
ably appears to be necessary in order to avoid dan¬ 
ger of an accident with an approaching vehicle, ^3 
but a motorist proceeding lawfully on the right side 
of the road has been held to owe no duty to the 
driver of an approaching zigzagging vehicle to leave 
his side of the road and drive to the left in order 
to avoid an accident.44 

Usually it is the duty of a motorist to have ev¬ 
ery portion of his vehicle on his side of the road,^^ 
except where he has a permit to transport an article 
occup\’ing over half the road,48 but it has been held 
that the failure to drive completely on the right of 
the center line of a highway must be either a neg¬ 
ligent act or an intentional one to constitute viola¬ 
tion of a statute>7 

§ 311. - Vehicle Outside of Traveled Por¬ 

tion of Highway 

A statute requiring that vehicles meeting and passing 
each other while traveling in opposite directions shall keep 
to the right of the middle of the traveled part of the 
highway has been held applicable to one driving outside 
of the traveled part of the road, but there Is authority 
for the view that the requirement of turning to the 


32. Mo.—^Darnell v. Ransdall, App., 
277 S.W. 372. 

42 C.J. p 942 note 62. 

The word “defQe,” in a statute re¬ 
quiring a driver to have his car on 
the right-hand side of a highway 
when traveling through defiles, refers 
to those places where the highway 
right of way area is, for all practical 
purposes, narrowed and restricted to 
the traveled portion and shoulders 
by reason of the near proximity 
thereto of the side or slope of a hill 
or cliff, or by a cut through or along¬ 
side of a hill or cliff.—^Kemp v. Cres- 
ton Transfer Co., D.C.Iowa, 70 F. 
Supp. 621. 

33. Minn.—Lahiff v. McAloon, 189 N. 
W. 435, 152 Minn. 517, 520. 

42 C.J. p 942 note 63. 

34 . Ariz.—^Bixon v. Alabam Freight 
Co.. 112 P.2d 584, 57 Ariz. 173. 

Vehicle of excessive width 

In action for damages arising out 
of collision of two trucks, court prop¬ 
erly found that defendants’ truck ex¬ 
tended over the center line of road 
partially washed away at point of 
Impact, where defendants were nec¬ 
essarily using more than their right 
of the traveled portion of the road 
because of the width of their truck, 
even though defendants’ truck would ' 


not have extended over the center 
line of the road as originally laid 
out.—Patton V. Kirkman, 167 P.2d 
282, 109 Utah 487. 

35. Wash.—^Purdie v. ' Brunswick, 
146 P.2d 809, 20 Wash.2d 292. 

36. W.Va.—Elswick v. Charleston 
Transit Co., 36 S.E.2d 419, 128 W. 
Va. 241. 

37. Utah.—Coirpus Juris quoted in 
Farrell v. Cameron, 94 P.2d 1068, 
1073, 98 Utah 68. 

42 C.J. p 942 note 64. 

38. U.S.—Evansville Container Cor¬ 
poration V. McDonald, C.C.A.Tenn., 
132 P.2d 80. 

39. N.H.—^Woodman v. Peck, 7 A.2d 
251, 122 A.L.R. 1402, 90 N.H. 292. 

Vehicle leaving narrow bridge 

A motorist should place his vehi¬ 
cle In such a position on a highway 
as to allow vehicle approaching him 
safe margin to clear roadway after 
leaving narrow bridge.—Womack v. 
.Askew, 119 So. 885, 9 La-App. 229. 

40. Utah.—Corpus Juris quoted in 
Farrell v. Cameron, 94 P.2d 1068, 
1073, 98 Utah 68- 

42 C.J. p 942 note 65. 

1 41. Utah.—Corpus Juris quoted in 
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Farrell v. Cameron, 94 P.2d 1068, 
1073, 98 Utah 68. 

42 C.J. p 942 note 67. 

42. La.—Broussard v. Teche Trans¬ 
fer Co., 132 So. 136, 15 La.App. 439. 

43. Ariz.—^Haner v. Wilson-Coffin 
Trading Co., 67 P.2d 487, 49 Ariz. 
402. 

S.C.—Walker v. Lee, 106 S.E. 682, 115 
S.C. 495. 

Circumstances excusing turn to left 
generally see infra § 319. 

44. Ohio.—^Mahoning Savings & 
Trust Co. v. Kellner, 1 N.E.2d 616, 
131 Ohio St. 69. 

45- Kan.—^Duncan v. Branson, HOP. 

2d 789, 153 Kan. 344. 

Utah.—Patton v. Kirkman, 167 P.2d 
282, 109 Utah 487. 

Va.—Bristow v. Brauer, 7 S E.2d 93, 
175 Va. 118. 

4S- Wis.—^Hohensee v. Acheson, 251 
N.W. 234, 213 Wis. 316. 

47. Ala.—^Luquire Ins. Co. v. Mc- 
Calla, 13 So.2d 865, 244 Ala. 479. 
tTxunarked highway 

A person may be slightly across 
on his left of the actual center imag¬ 
inary line on unmarked highway in 
the exercise of due care without be¬ 
ing negligent as a matter of law.— 
Luquire Ins. Co. v. McCalla, 13 So.2d 
865. 244 Ala. 479. 
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right applies only to those who are using the traveled 
part of the highway. 

A statutory requirement that vehicles meeting and 
passing each other while traveling in opposite di¬ 
rections shall keep to the right of the middle of the 
traveled part of the highway has been held ap¬ 
plicable to one who is driving outside of the trav¬ 
eled part of the road,^8 and, accordingly, one who is 
driving on the left-hand side of a highway, al¬ 
though outside of the traveled portion thereof, 
should cross to the right-hand side on the approach 
of a vehicle traveling in the opposite direction if 
it is reasonably prudent and safe for him to do so.^® 
On the other hand, there is authority for the view 
that the requirement of turning to the right applies 
only to those who are using the traveled portion of 
the highway,50 and that, therefore, one who is driv¬ 
ing entirely outside of the traveled portion of the 
highway, although on his own left-hand side, is not 
under any duty to cross to the right-hand side of 
the highway on the approach of another vehicle®^ 
and the driver of the approaching vehicle has no 
right to assume that he will cross.52 It necessarily 
follows from this view that a driver who is on the 
traveled portion of the road is not required to turn 
out to the right in order to pass a vehicle which is 
proceeding in the opposite direction on its own left- 
hand side of the road but entirely off the traveled 
portion thereof.53 

0>n right side of road. A driver who is approach¬ 
ing a vehicle which is on its own right-hand side of 
the road but entirely outside of the traveled por¬ 
tion is not required to turn out to the right of the 
traviled portion but may use any part thereof pro¬ 
vided there is room to pass safely.54 

§ 312. - Detour Outside of Road 

It has been held not the duty of a driver who has a 
short detour of the traveled track on his right to drive 
out into the detour in order to pass a car which is ap> 
proaching from the opposite direction upon the detour. 

Where the generally traveled track leaves the 
public road for a short distance in a curvature or 
detour, it has been held not, as matter of law, the 


duty of a driver who has such detour on his right 
to drive out into the detour in order to pass a car 
which is approaching from the opposite direction 
upon the detour. 55 

§ 313. - Single Trail in Roadway 

The fact that the traveied portion of a highway con¬ 
sists of a single trail used by vehicles proceeding in 
both directions may not relieve a driver of his duty to 
yield half the way to an approaching vehicle, if prac¬ 
ticable, but In such a situation, the exigencies of the par. 
ticular case may modify the rule. 

The fact that the traveled portion of a roadway 
consists of a single trail which is used by vehicles 
traveling in both directions may not relieve a driver 
of the obligation of yielding half of such traveled 
portion to a vehicle proceeding in the opposite di¬ 
rection if it is practicable for him to turn out,56 al¬ 
though in such a situation the exigencies of the par¬ 
ticular case govern and they may require one vehi¬ 
cle to turn entirely off the traveled track when it is 
impossible for the other vehicle to turn further to 
the right.57 A statute providing that, when two ve¬ 
hicles meet on a single-track paved road on one side 
of a public highway, the driver on whose right side 
is the wider shoulder should give the right of way 
to the other vehicle is intended to apply to a single 
paved track on which two vehicles cannot ordinarily 
pass,58 and does not apply to pavement which is 
double tracked and one lane of which is temporarily 
closed or obstructed at a particular point.59 

§ 314. - Vehicles Approaching in Same 

Rut 

Where a motorist turns into an approaching vehicle's 
side of the road and proceeds in the same rut as that in 
which such vehicle is traveling, it has been held that he 
may not continue to drive in the rut and take the chance 
of getting out of it before the vehicles meet. 

Where a motorist turns into the side of the road 
on which a vehicle is approaching and proceeds in 
the same rut as that in which such vehicle is trav¬ 
eling, it has been held that he may not continue to 
drive in the rut and take the chance of getting out 
of it before the vehicles meet.50 


48. Mass.—Rice v. Lowell Buick 
Co., 118 ISr.E. 185. 229 Mass. 53. 

49. Mass.—Rice v. Lowell Buick Co., 
supra. 

42 C.J. p 942 note 70. 

50. Kan.—^Zinn v. UpdegrafC, 213 P. 
816, 113 Kan. 25. 

51. Iowa.—^Baker v.’ Zimmerman, 
161 N.W. 479, 179 Iowa 272. 

Kan.,—^Zinn v. Updegraff, 213 P. 816. 
113 Kan. 25. 

52. Kan.—^Zinn v. Updegraff, supra. 
42 C J. p 943 note 73. 


53. Iowa.—Baker v. Zimmerman, 161 
isrw. 479, 179 Iowa 272. 

54- Iowa—Needy v. Littlejohn, 116 
N.W. 483, 137 Iowa 704. 

55. Tex—^Auto Sales Co. v. Bland, 
Civ.App., 194 S.W. 1021. 

42 C.J. p 943 note 76. 

56. Minn.—^LahifC v. McAloon, 189 N 
W. 435, 152 Minn. 517. 

42 C.J. p 943 note 77. 

Part of road permitting passage of 
only one vehicle see infra § 315. 
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57. Ill.—^Williams v. Louis, 204 Ill. 
App. 62. 

42 C.J. p 943 note 78. 

58. Ill.—Reiff V. Mirring, 3 NE.2d 
165, 284 IlLApp. 657. 

59, Cal.—Curry v. Williams, 293 P. 
623, 109 Cal App. 649 

Ill.—Reiff V. Mirring, 3 N.E.2d 165, 
284 IlhApp. 657. 

60, NT.—Leahy v. Jordon, 239 N 
T.S. 227, 228 App.Div. 43, reversed 
on other grounds 173 N.E. 869, 254 
NT. 666. 
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§ 315. -Part of Road Too Narrow for 

Safe Passage 

Operators of motor vehicles approaching each other 
from opposite directions should exercise ordinary care 
in order to avoid being on a bridge or passage at the 
same time, where such bridge or passage is too narrow 
for both of them to pass safely. 

A duty devolves on the operators of motor vehi¬ 
cles approaching each other from opposite direc¬ 
tions to exercise ordinary care in order to avoid 
being on a bridge or passage at the same time, 
where such bridge or passage is too narrow for both 
of them to pass safely.®^ This duty ordinarily rests 
on both approaching motorists,^2 since each usu¬ 
ally has an equal right to travel on such a road¬ 
way.® ^ While the nearer of two vehicles approach¬ 
ing a narrow passage or bridge,or the vehicle 
which will probably reach such place first if they 
continue at the same respective rates of speed,®® 
does not necessarily have the right of way, ordina¬ 
rily the vehicle which may reasonably be expected, 
in the exercise of reasonable care, to reach it first, 
by proceeding at a lawful or reasonable speed, has 
the right of way.®® 


Generally, as between two vehicles approaching 
each other from opposite directions, the vehicle en¬ 
tering a narrow bridge or passage first,®'^ or the one 
which has practically or actually driven onto the 
bridge or passage first,®® has the right of way, and 
it usually is the duty of the driver of the other ve¬ 
hicle to slacken his speed or, if necessary, to stop®® 
until the first vehicle has crossed over it and has 
cleared the way.'^® Thus, the operator of a motor 
vehicle who sees a vehicle approaching in the oppo¬ 
site direction along a narrow strip of the highway 
where it would be difficult or impossible for the two 
vehicles to pass in safety fails in his duty where he 
has an opportunity to stop at a wide and safe meet¬ 
ing place in the highway and await the approaching 
vehicle and does not do so.'^l 

The duty to stop and permit an approaching vehi¬ 
cle to proceed is not applicable to a case where the 
operator of a vehicle races to beat another across 
the narrow passage or bridge in order to create a 
right of wayThe slowing down and ultimate 
stopping of a motor vehicle as it nears a narrow 
bridge, even if it constitutes an invitation to a ve¬ 
hicle approaching from an opposite direction to pro- 


61. U.S.—Gresham v. Branscome, C. 
C.A.Va., 121 F.2d 440. 

Ky. —Short v. Robinson, 134 S.W.2d 
594, 2S0 Ky. 707. 

S.D.—Stammerjohan v. Sims, 31 N.W. 
2d 449. 

Single trail on roadway generally see 
supra § 313. 

Width of approaching’ vehicle 

Unless a motorist can see and fully 
realize the ability to pass an ap¬ 
proaching vehicle in safety on near¬ 
ing a single trail underpass or bridge, 
he must assume that the other vehi¬ 
cle may be as wide as the law per¬ 
mits and that there can be no safe 
passage.—Foley’s Adm’r v. Witt, 172 
S.W.2d 81, 294 Ky. 498. 

62. S.D.—Stammer johan v. Sims, 31 
N.W.2d 449. 

63. Tex.—^Phoenix Refining Co. v. 
Walker, Civ.App., 108 S.W.2d 323, 
error dismissed. 

64. Ky.—Short v. Robinson, 134 S. 
W.2d 594, 280 Ky. 707. 

65. Ky.—Short v. Robinson, supra. 

66. Ky.—Rice v. Franklin Title & 
Trust Co., 184 S.W 2d 896, 299 Ky. 
142—^Foley’s Adm’r v. Witt, 172 S. 
W.2d 81, 294 Ky. 498—Short v. Rob- 
insonv 134 S.W.2d 594, 280 Ky. 707. 

Dnty to keep to right 

A motorist familiar with the road, 
approaching a narrow bridge with 
knowledge that one crossing it has to 
be in the center of the road, has been 
held bound to keep to the extreme 
right of the road when seeing anoth¬ 


er car about to cross the bridge.— 
Krousel v. Thieme, 128 So. 670, 13 
La.App. 680. 

67. Ky.—Short v. Robinson, 134 S* 

W.2d 594, 280 Ky. 707. 

Miss.—Universal Truck Loading Co. 

V, Taylor, 164 So. 3, 174 Miss. 353. 
N.C.—Brown v. Southern Paper Prod- 

ducts Co., 24 S.B2d 334, 222 N.C. 

626. 

A motorist, driving at a reasonable 
rate of speed, who first enters upon 
a narrow bridge or roadway, enjoys a 
right of preemption over other mo¬ 
torists desiring at the time to use the 
bridge or roadway.—^Kruta v. Gibbon, 
La.App., 21 So.2d 744. 

68. Ky,—Short v. Robinson, 134 S. 

W. 2d 594, 280 Ky. 707. 

66. Ky.—Short v. Robinson, supra. 
Season for rule 

The driver of a vehicle approach¬ 
ing a narrow passageway is in a bet¬ 
ter position to avoid an accident than 
the one on such passageway and 
about to emerge therefrom, so that 
he is under a duty to take every pre¬ 
caution to avoid danger and be pre¬ 
pared to stop, if necessary; he is 
bound to know that the rules of the 
road are suspended and be prepared 
to submit to, and be governed by, 
conditions as he finds them, and may 
not rely on a statute requiring driv¬ 
ers of vehicles proceeding in opposite 
directions to pass each other to the 
right and give up one half of the 
way.—Parrish v. Smith, 78 P.2d 629, 

731 


102 Colo. 250, followed in Parrish v. 
Fey, 78 P.2d 633, 102 Colo. 268. 

Timely effort necessary 

Automobilist, seeing motorbus en¬ 
ter narrow bridge, has duty of mak¬ 
ing timely effort to stop.—^Penton v. 
Snell, 8 La.App. $48. 

Knowledge of conditions 

Where weather conditions nar¬ 
rowed the road to a ten-foot lane, the 
right of way belonged to him who en¬ 
tered before the other approached 
and it was the duty of the other, in 
the exercise of proper care, to yield 
it to him, provided conditions were 
such that he could have observed 
them had he kept a proper lookout.— 
Brown v. Southern Paper Products 
Co., 24 S.E.2d 334, 222 N.C. 626. 

70. Ky.—Short v. Robinson, 134 S. 
W.2d 594, 280 Ky. 707. 

71. Ky.— Corpus Juris cited In 
Short V. Rebinson, 134 S.W.2d 594, 
596, 280 Ky. 707. 

42 C.J. p 943 note 81. 

72. U.S.—^National Mut. Casualty 
Co. of Tulsa, Okl. v. Eisenhower, 
C.C.A.Kan., 116 F.2d 891. 

Prudent operation 

The principle that a vehicle reach¬ 
ing a bridge first has nght of way 
and approaching motorist must stop 
and permit the vehicle to proceed 
across is applicable only to reason¬ 
able and prudent operation of motor 
vehicles.—National Mut. Casualty Co. 
of Tulsa, OkL, v. Eisenhower, supra- 
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ceed/3 does not entitle the driver of the latter ve¬ 
hicle to abuse the privilege by improper and care¬ 
less operation of his vehicle,and the abuse thereof 
waives whatever preference may have been grant¬ 
ed. *^5 

§ 316. - Passing Vehicle Traveling in 

Same Direction 

A motorist's duty with respect to vehicles traveling in 
the opposite direction is not affected by the fact that he 
is endeavoring to pass a vehicle proceeding in the same 
direction. 

The duty of an automobile driver with respect to 
vehicles proceeding in the opposite direction is not 
affected by the fact that he is endeavoring to pass 
a vehicle proceeding in the same direction,'^® and, 
hence, one who turns to the left for such purpose 
owes to oncoming vehicles the duty to exercise due 
care and caution,^7 and to have his car under such 
control and so to operate it as to avoid a collision 
with the vehicle which is proceeding in the opposite 
direction.in particular, a motorist who is pass¬ 
ing another car must keep a lookout for vehicles 
approaching from the other direction,79 and give 
due regard to approaching vehicles which may not 
be visible.80 In the event that it becomes reason¬ 
ably clear that an approaching vehicle is so near or 


traveling so fast as to make an attempt to pass the 
car ahead of him dangerous, such a motorist should 
use ordinary care to return to the right side of the 
road,^l and it may be improper, under the circum¬ 
stances, to turn to the left to avoid the approaching 

car.82 

With respect to the duty owed to an approaching 
vehicle by the driver of a vehicle passing another, 
the latter need not sound his horn on attempting to 
pass, where the approaching driver can see him,83 
as in a case where the passing vehicle’s lights are 
burning.84 The driver of the vehicle traveling in 
the direction opposite to that of the vehicle passing 
another is obliged to exercise reasonable or ordinary 
care in order to avoid a collision or other acci- 
dent,85 even though he may have the technical right 
of way.86 Accordingly, where he strikes the other 
vehicle, although he has ample room to pass on his 
own side of the road, he may be guilty of negli¬ 
gence. 

§317. - Reliance on Care in Operation of 

Approaching Vehicle 

a. In general 

b. Qualified nature of right 


73. La.—Maddox v. Pattison, App., 
1S6 So. S&4. 

74. La.—Maddox v. Pattison, supra. 

75. La.—Maddox v. Pattison, supra. 

76. R,I.—Ribas v. Revere Rubber 
Co., 91 A. 58, 37 R.I. 189. 

77. La.—Miller v. Commercial 
Standard Ins. Co., App., 13 So.2d 
733, amended on other grounds, 
Hill V. Commercial Standard Ins. 
Co., 13 So.2d 739, and 13 So.2d 740, 
two cases rehearing refused 14 So. 
2d 313—Ernesto v. Gutierrez, 134 
So. 114, 16 La.^tpp. 550—^Hardee v. 
Nevers, 120 So. 227, 10 La.App, 537. 

42 C.J. p 943 note 84. 

Increased, risk 

Motorist is charged with a degree 
of care commensurate with the in¬ 
creased risk from oncoming vehicles. 
—Kimball v. Bauckman, 158 A. 694, 
131 Me. 14. 

78. U.S.—^Winn v. Consolidated 
Coach Corporation, C C.A Tenn., 65 
F.2d 256, certiorari denied 54 S. 
Ct. 453, 291 U.S. 668, 7S L.Ed 1059, 
rehearing denied 54 S.Ct. 557, 291 
U.S. 651, 78 L.Ed. 1059—Brown v. 
Gorum, D.C.La, 45 P.Supp. 833. 

La.—^Miller v. Commercial Standard 
Ins Co., App., 13 So.2d 733, amend¬ 
ed on other grounds. Hill v. Com¬ 
mercial Standard Ins. Co., 13 So 
2d 739, and 13 So.2d 740, two cases 
rehearing refused 14 So.2d 313— 
Betz V. Tibo, App., 195 So. 372— 
Be.nton v. Griffith, App., 184 So. 3711 


I —Rockefeller v. Shreveport Yellow 
Cabs, App., 183 So. 141, followed in 
Everett v. Shreveport Yellow Cabs, 
183 So. 144. 

Md.—Standard Oil Co. of New Jersey 
v. Stern, 173 A. 205, 167 Md. 211. 
Okl.—Santa Fe Trail Transp. Co. v. 
Roadway Exp., 169 P.2d 197, 197 
Okl 92. 

Wis.—Gauthier v. Carbonneau, 277 N. 

W. 135, 226 Wis. 527. 

42 C.J. p 957 note 96. 
railure to use brakes 

Plaintiff, who when attempting to 
pass truck made no attempt to use 
brakes to avoid collision with oncom¬ 
ing street car, was held guilty of neg¬ 
ligence as matter of law, notwith¬ 
standing truck driver's failure to 
keep to right.—^Reddy v. Rex Oil Co., 
233 N.W. 853, 182 Minn. 139. 
Negligence not shown 
La.—Arnold v. Griffith, App., 192 So. 
761. 

Pa.—Fasick v. Byerly, 200 A. 1, 331 
Pa. 85. 

79. La.—Elliot v. Rhymes, App., 153 
So. 600. 

Driver is charged to see what he 
must necessarily have seen had he 
been looking in direction in which he 
turned.—^Lipscomb v. Standard High¬ 
way Co., 124 So 156, 11 La.App. 508. 

80. Cal.—Phipps v. Shacklett, 29 P. 
2d 917, 137 CaLApp. 109. 

La.—Miller v. Commercial Standard 
Ins. Co., App., 13 So.2d 733, amend- 
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ed on other grounds Hill v. Com¬ 
mercial Standard Ins. Co., 13 So 2d 
739, and 13 So.2d 740, two cases 
rehearing refused 14 So.2d 313 
Pa—Sutton Press v. Keystone Pipe 
& Supply Co., 86 Pa.Super. 249. 
Wash.—Greenwood v. Anderson, 254 
P. 452, 143 Wash. 44. 

Wis—Gauthier v. Carbonneau, 277 
N.W. 135, 226 Wis. 527. 

81. Ky.—United Coach Corporation 
V. Finley, 49 S.W.2d 544, 243 Ky. 
658. 

Wash.—Maus v. Purves, 261 P. 782^ 
146 Wash. 43. 

82. Wash.—Greenwood v Anderson,. 
254 P. 452, 143 Wash. 44. 

83. Ky.—C L. & L. Motor Express- 
V. Lyons, 53 S.W.2d 978, 245 Ky. 
611. 

84. Ky.—C. L. & L. Motor Express- 
V. Lyons, supra. 

85. Ky.—United Coach Corporation 
V. Finley, 49 S.W.2d 544, 243 Ky. 
653. 

Me.—Kimball v. Bauckman, 158 A. 
694, 131 Me 14. 

Pa—Fasick v. Byerly, 200 A. 1, 331 
Pa. 85. 

SG. La.—Cooper v. Bennett, 7 La- 
App. 462. 

Me.—^Kimball v. Bauckman, 158 A.. 
694, 131 Me. 14. 

N.Y.—Wallace v. D’Aprile, 222 N.Y. 

S. 740, 221 App.Div. 402. 

37. Minn—^Hoie v. Thompson, 193 
N.W. 698, 155 Minn. STG. 
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a. In General 

Ordinarily, it may be assumed, where a motor vehicle 
meets another vehicle approaching from the opposite di¬ 
rection, that dUQ care will be exercised to avoid an ac¬ 
cident and that the rules of the road will be obeyed. 

Ordinarily, it may be assumed, where a motor 
vehicle meets another vehicle approaching- from 
the opposite direction, that due care will be exer¬ 
cised to avoid an accident,^^ and that the rules rel¬ 
ative to proper operation and control will be 
obeyed,*89 but such right of reliance on the exer¬ 
cise of due care by the driver of a meeting vehicle 
IS not absolute and is subject to the qualifications 


discussed infra subdivision b of this section. Thus, 
the operator of a motor vehicle may assume that 
the driver of an approaching vehicle will observe 
the rule of the road,90 and he need not, as a rule, 
anticipate that such vehicle will proceed on the 
wrong side of the road in violation of the law of 
the road.9l This assumption may be made, even 
though the approaching vehicle is in the center of 
the roadway92 or on the wrong side of the road.®^ 

A motorist may assume that a vehicle approach¬ 
ing on its own right side of the road will remain on 
that side, 94 and he is not expected to anticipate that 


88. Cr.S. —Gray v. Dieckmann, C.C. 

109 F.2d 382—Underhill v. 
Tabbutt, D.C.Pa, 62 F.Supp. 11. 
Cal.—Muench v. Gerske. 34 P.2d 198, 
139 Cal.App. 438—Giovannoni v. 
Union Ice Co, 291 P. 461, 108 Cal. 
App. 190. 

La.—^\Vald v. Board of Com’rs of Port 
of New Orleans, 124 So. 701, 14 
La.App. 337. 

Okl.—Ska&gs V. Gypsy Oil Co., 36 P. 

2d SG5, 169 Okl. 209. 

Tenn.—Corpus Juris cited In Union 
Transfer Co. v. Pinch, 64 S W.2d 
222, 235, 16 Tenn.App. 293. 

42 C.J. P 944 note 88. 

89. U.S.—Gray v. Dieckmann, C C.A. 
N.H., 109 P.2d 382—Stritchfield v. 
Kennedy, C.C.A.Okl., 103 P.2d 467 
—Underhill v. Tabbutt, D.C.Pa., 62 
F Supp. 11. 

Cal.—Dwelly v. McReynolds, 56 P.2d 
1232, 6 Cal.2d 128—Miola v. New- 
house, 37 P.2d 1043, 2 Cal.App 2d 
380. 

Iowa.—Gregory v. Suhr, 268 N.W. 14, 
221 Iowa 1283. 

Ky.—Short v. Robinson, 134 S.W 2d 
594, 280 Ky. 707. 

La.—Manley v. Hammons, App., 20 
So.2d 817. 

Mich.—Fitzcharles v. Mayer, 278 N. 
W. 788, 284 Mich. 122—Paton v 
Stealy, 261 N.W. 131, 272 Mich. 57. 
N.M.—Greenfield v. Bruskas, 68 P. 

2d 921, 41 N.M. 346. 

R.I.—Rawding v. Lonsdale Bakery 
Co., 42 A.2d 275, 71 R.I. 50. 

Tenn.—Sundock v. Pittman, 52 S.W. 

2d 155, 165 Tenn. 17. 

Tex.—^McCall v. Frenzel, Civ.App., 32 
S.W.2d 965. 

90. U.S.—Scritchfield v. Kennedy, C. 
C.A.Okl., 103 P.2d 467. 

Cal.—Curry v. Williams, 293 P. 623, 
109 CaLApp. 649. 

Iowa.—Johnston v. Calvin, 5 N.W. 2d 
840, 232 Iowa 531—Young v. Hen¬ 
dricks, 283 N.W. 896, 226 Iowa 211 
—Jake way v. Allen, 282 N.W. 374, 
226 Iowa 13. 

Ky.—^Huber & Huber v. Noe's Adm'x, 
68 S.W.2d 406, 252 Ky. 779. 

La.—^Teche Lines v. Gorum, 13 So. 2d 
291, 202 La. 993—Manley v. Ham¬ 
mons, App.. 20 So.2d 817—^Wagues- 
pack V. Savarese, App., 13 So.2d 


726—^Leforte v. Gorum, App., 7 So. 
2d 733—Hagaman v. Bankers In¬ 
demnity Ins. Co., App., 7 So.2d 390. 
Mass—Murray v. Indursky, 165 N.E. 
91, 266 Mass. 220 

N.H.—Wells V. O'Keefe, 18 A.2d 836, 
91 N.H. 299. 

N.C.—Brown v. Southern Paper 
Products Co., 24 S.E.2d 334, 222 N. 
C. 626—James v. Carolina Coach 
Co., 178 S.E. 607, 207 N.C. 742— 
Cory v. Cory. 170 S.E. 629, 205 N.C. 
205—Shirley v. Ayers, 158 S.E. 840, 
201 N.C. 51. 

N.D.—Ramage v. Trepanier, 283 N. 
W. 471, 69 N.D. 19. 

Okl.—Skaggs V. Gypsy Oil Co., 36 P* 
2d 865, 169 Okl. 209. 

Pa.—Long V. Pennsylvania Truck 
Lines, 5 A.2d 224, 335 Pa. 236— 
Mulheirn v. Brown, 185 A. 304, 322 
Pa. 171—Shellenberger v. Reading 
Transp. Co., 154 A. 297, 303 Pa. 
122 . 

R. I.—^Rawding v. Lonsdale Bakery 
Co., 42 A.2d 275, 71 R.I. 50. 

S. D.—Stammerjohan v. Sims, 31 N.W. 
2d 449—^Zeller v. Pokovsky, 278 N. 
W. 174, 66 S.D. 71. 

Tex.—Younger Bros. v. Power, Civ. 
App., 118 S.W.2d 954, error dis¬ 
missed. 

Wash.—Thomson v. Schirber, 2 P.2d 
664, 164 Wash. 177. 

Wis.—Bourestom v. Bourestom, 285 
N.W. 426, 231 Wis. 666—Zastrow v. 
Schaumburger, 245 N.W. 202, 210 
Wis. 116. 

42 C.J. p 944 note 87. 

Driving on icy bridge 

In action for damage to automobile 
resulting from collision with oncom¬ 
ing truck at night on icy bridge, care 
of plaintiff would be measured in 
view of the assumption that truck 
driver would obey the law and keep 
to the right of the center of the 
bridge so as to allow safe passage.— 
Page V. McGovern, 3 A.2d 543, 110 Yt. 
166. 

Under assured clear-distance-aliead 
statutes 

Under statutes providing that no 
person shall drive a motor vehicle 
at a speed greater than will permit 
him to bring it to a stop within an 
assured clear distance ahead, a mo- 
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tor is t may assume that the driver 
of a vehicle approaching from the 
opposite direction will obey the law 
and yield half of the roadway and 
be on its own proper side thereof, so 
that he may pass safely. 

Iowa—Coon v. Rieke, 6 N.W.2d 309, 
232 lovra 859. 

Ohio—^Hangen v. Hadfield, 22 N.E. 2d 
419, 61 Ohio App 93, affirmed 20 
N.E.2d 715, 135 Ohio St. 281. 
Driving into dust cloud 

One driving automobile on proper 
side of road could assume that no 
one would drive into cloud of dust 
on his side.—Crowe v. O’Rourke, 262 
P. 136, 146 Wash. 74. 

dl. Ariz.—^Alabam Freight Lines v. 
Phoenix Bakery, 166 P.2d 816, 64 
Ariz. 101. 

Iowa—Winter y. Davis, 251 N.W. 770, 
217 Iowa 424. 

La.—James H. Demourelle & Sons v. 
Hortman Salmen Co., 123 So. 352, 
11 La.App. 71. 

Mich.—Odell v. Powers, 278 N.W. 819, 
284 Mich. 201. 

Ohio—Hangen v. Hadfield, 22 NE.2d 
419, 61 Ohio App. 93, affirmed 20 
N.E.2d 715, 135 Ohio St 281. 

Pa.—Long V. Pennsylvania Truck 
Lines, 5 A.2d 224, 335 Pa. 236— 
Mulheirn v. Brown, 185 A. 304, 322 
Pa. 171. 

Wash.—Shelley v. Norman, 195 P. 
243, 114 Wash. 381. 

92- Va.—Johnson v. Kellam, 175 S. 

E. 634, 162 Va. 757. 

42 C.J. p 944 note 89. 

93. Iowa.—Jordan v. Schantz, 264 N. 
W. 259, 220 Iowa 1251. 

Kan.—Clark v. Southwestern Grey¬ 
hound Lines, 79 P.2d 906, 148 Kan. 
155. 

N.H.—^Martin v. Hodsdon, 35 A.2d 
402, 93 N.H. 66. 

Wyo.—O’Mally v. Eagan, 2 P.2d 1063, 
43 Wyo. 233, 77 A.L.R. 582, rehear¬ 
ing denied O'Malley v. Eagan, 5 
P.2d 276, 43 Wyo. 350. 

42 C.J. p 944 note 90. 

94. U.S.—Car & General Ins. Corpo¬ 
ration v. Keal Driveway Co., C.C-A. 
Fla., 132 F.2d 834, certiorari denied 
Keal Driveway Co. v. Car & Gen- 
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such a vehicle will leave its side of the road and 
turn into his path.^S He may usually assume that 
a vehicle approaching on the wrong side of the road, 
or in the center thereof, will turn to its own right 
side of the road in time to avoid danger,^^ and, un¬ 
der such circumstances, he may not be expected to 
anticipate that the driver of the approaching vehicle 
will not do so and block his path.^^ 


b. Qualified Nature of Right 

The right to assume that the driver of a vehicle ap¬ 
proaching in the opposite direction will obey the law of 
the road is not absolute and may be qualified by the 
particular circumstances existing at the time. 

Where motor vehicles pass each other while pro¬ 
ceeding in opposite directions, the driver of each 
vehicle may rely somewhat, but not entirely, on the 
other’s exercise of due care.®^ The right of a mo- 


eral Ins. Corporation, 63 S.Ct. 1330, 
319 U.S, 766, 87 L.Ed. 1716. 

Cal.—^Mast v. Claxton, 290 P. 48, 107 
Cal.App. 59. 

Conn.—Podziewski v. Gaumond, 198 
A. 569, 124 Conn. 157. 

Fla.—^Dania Lumber & Supply Co. v. 

Senter, 152 So. 2, 113 Fla. 332. 
Iowa.—Jakeway v. Allen, 282 N.W. 
374, 226 Iowa 13. 

Ky.—Bohn v. Sams, 193 S.W.2d 459, 
302 Ky. 63. 

La—Cutrer v. Jones, App., 9 So.2d 
859—'Williams v. Brown, App., 181 
So. 679—Franz v. New Orleans 
Coffee Co, App., 150 So. 439. 

Minn.—Moan v. Aasen, 31 N.W.2d 
265, 325 Minn. 504. 

Neb.—Belik v. Warsocki, 253 N.W. 
689, 126 Neb. 560—Bainter v. Appel, 
245 NW. 16. 124 Neb. 40. 

Pa.—^Adams v. Fields, 162 A. 177, 
308 Pa. 301. 

Wis,—Zastrow v. Schaumburg-er, 245 
N.W. 202, 210 Wis. 116. 

42 C.J. p 944 note 91. 

»5. U.S.—Bell V. Kenney, C.C.A. 
Ohio, 67 F.2d 896. 

Cal.—Bmg-ham v. Greenamyer, 77 P. 

2d 867, 25 Cal.App.2d 467. 

La—^Franz v. New Orleans Coffee 
Co., App.. 150 So. 439. 

Ohio.—Curtis v. Hubbel, 182 N.E 
589, 42 Ohio App. 520. 

Pa.—^Mulheirn v. Brown, 185 A. 304, 
322 Pa. 171. 

Wis.—Frankland v. De Broux, 28 N. 

W.2d 256. 251 Wis. 210. 

Turn 

(1) A motorist driving on the right 
side of the road may not be expected 
to anticipate that a vehicle approach¬ 
ing from the opposite direction on its 
own side of the road will suddenly 
turn or swerve into his path. 

La.—^Waguespack v. Savarese, App., 
13 So.2d 726—^Leforte v. Gorum, 
App., 7 So.2d 733. 

Pa.—Todd V. Nesta, 157 A. 678, 305 
Pa. 280. 

42 C.J. p 944 note 91 [a]. 

(2) Motorist ordinarily has right 
to assume that another motorist com¬ 
ing from opposite direction will not 
attempt to make a left-hand turn un¬ 
less it can be made in safety.—Lively 
V. State. La.App., 15 So.2d 617. 

Place of safety 

Where one operates a vehicle in a 
lawful manner, he need not ordinarily 
anticipate that another will drive his 
vehicle from a place of safety into a 


danger zone.—Giovannoni v. Union 
Ice Co., 291 P. 461, 108 Cal.App. 190. 

98. Cal.—^Nelson v. California Const. 
Co., 22 P.2d 282, 131 Cal.App. 757, 
followed in 22 P.2d 283, 131 Cal. 
App. 787 and 22 P.2d 284 (two cas¬ 
es) 131 Cal.App. 788. 

Iowa.—Johnston v. Calvin, 5 N.W. 2d 
840, 232 Iowa 531—^Anderson v. 

Kist, 294 N.W. 726, 229 Iowa 462— 
Schuster v. Gillispie, 251 N.W. 735, 
217 Iowa 386. 

Kan.—Clark v. Southwestern Grey¬ 
hound Lines, 79 P.2d 906, 148 Kan. 
155—Crowe v. Moore, 62 P.2d 846, 
144 Kan 794—Balono v. Nafziger, 
21 P.2d 896. 137 Kan. 513. 

Ky.—Huber & Huber v. Noe’s Adm'x, 
68 S.W3d 406, 252 Ky. 779. 

La.—Bolton v. Glowaski, App., 15 So. 
2d 536—^Waguespack v. Savarese, 
App., 13 So.2d 726—Cutrer v. Jones, 
App., 9 So 2d 859—^AguiJlard v. 
State, App., 7 So.2d 645—Hagaman 
V. Bankers Indemnity Ins. Co., 
App., 7 So.2d 390—Williams v. 
Brown, App, 181 So. 679—^Watson 
V. Hightower, App., 181 So. 612— 
Jacob V. Edwards, App., 171 So. 
165—Lacy v. Lucky, 140 So 857, 
19 La.App. 743—^Pruett v. Brant¬ 
ley, 127 So. 2, 13 La.App. 208— 
Bazile v. J. P. Landry & Co., 122 
So. 901, 10 La.App. 747—Goodson v. 
Schuster’s Wholesale Produce Co., 
120 So. 689, 10 La.App. 486. 

Mich.—Patterson v. Jacobs, 286 N.W. 
643, 289 Mich. 351—Triestram v. 
Way, 281 N.W. 420, 286 Mich. 13. 
Minn.—^Kapla v. Lehti, 30 N.W.2d 685, 
225 Minn. 325—Ranum v. Swenson, 
19 N.W.2d 327, 220 Minn. 170. 

Mo.—Stanton v. Jones, 59 S.W.2d 648, 
332 Mo. 631. 

N.H—Martin v. Hodsdon, 35 A.2d 
402, 93 N.H. 66—Mooney v. Chap- 
delaine, 11 A.2d 713, 90 NH. 415. 
N.C.—Webb V. Hutchins, 44 S.E.2d 
350, 228 N.C. 1—Hoke v. Atlantic 
Greyhound Corp, 42 S.E 2d 593, 
227 N C. 412—^Brown v. Southern 
Paper Products Co, 24 S.E.2d 334, 
222 N C. 626—Guthrie v. Gocking, 
199 S.E 707, 214 N C. 513—Han¬ 
cock v. Wilson, 189 S E. 631, 211 N. 
C. 129—James v. Carolina Coach 
Co.. 178 S.E. 607. 207 N.C. 742— 
Cory V. Cory, 170 S E. 629, 205 N. 
C. 205—Shirley v. Ayers, 158 S.E. 
840, 201 N.C. 51. 

Ohio.—^Kress v. Roush, 198 N.E. 491, 
60 Ohio App. 376. 
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Pa.—Capristo v. Gross, 1 A.2d 575, 
133 Pa Super. 61. 

S.D.—^Zeller v. Pokovsky, 278 N.W. 
174, 66 S.D. 71. 

Utah—Corpus Juris q.uoted in Far¬ 
rell V. Cameron, 94 P.2d 1068, 1073, 
98 Utah 68. 

Vt.—Hastings v. Murray, 20 A.2d 107, 
112 Vt. 37. 

Va.—Bristow v. Brauer, 7 S.E.2d 93, 
175 Va. 118—Johnson v. Kellam, 
175 S.E. 634. 162 Va. 757—Whipple 
V. Booth, 154 S.E. 545, 155 Va. 413. 
Wash.—Tutewiler v. Shannon, 111 P. 
2d 215, 8 Wash.2d 23—^American 
Products Co. V. Villwock, 109 P.2d 
570, 7 Wash.2d 246, 132 A.L.R. 1010 
—Johnson v. Burnham, 88 P.2d 833, 
198 Wash. 500—Dennis v. Maher, 
84 P.2d 1029, 197 Wash. 286— 

Thomson v. Schirber, 2 P 2d 664, 
164 Wash. 177—Lawe v. City of 
Seattle. 1 P.2d 237, 163 Wash 362 
—Luther v. Pacific Fruit & Prod¬ 
uce Co, 255 P. 365, 143 Wash. 308. 
42 C.J. P 944 note 92. 

97. Kan.—Clark v. Southwestern 
Greyhound Lines, 79 P.2d 906, 148 
Kan. 155—Crowe v. Moore, 62 P. 
2d 846, 144 Kan. 794. 

Duty to pull over to right 

(1) A motorist is not under a duty 
to pull over to the extreme edge of 
the shoulder of the highway in an¬ 
ticipation that the driver of a trailer 
truck approaching him on the wrong 
side of the road will apply his brakes 
so as to cause the trailer to jackknife 
into his path and whip in front of 
his automobile.—Day v. Newton, C.C. 
A.Kan., 142 P.2d 682. 

(2) Where driver of motorhus, on 
discovering that truck driver would 
not get over to his proper side of 
the highway in time to avoid colli¬ 
sion, turned the bus to his right off 
the paved portion of the highway 
and onto the shoulder of the high¬ 
way, driver of motorbus was not 
guilty of negligence because he did 
not drive the motorbus further to the 
right or because he did not turn to 
the right sooner in anticipation that 
truck driver would not return to his 
proper side of the highway.—Clark 
V. Southwestern Greyhound Lines, 79 
P.2d 906, 148 Kan. 165. 

98. Me.—Tomlinson v. Clement 

Bros., 154 A. 355, 130 Me. 189. 

Mass.—Coates v. Bates, 164 N.E. 448, 
265 Mass. 444. 
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torist to assume that the driver of a vehicle pro¬ 
ceeding in the opposite direction will obey the law 
of the road is not absolute and may be qualified by 
the particular circumstances existing at the time,99 
such as the proximity, position, and movement of 
the other vehicle, and the condition of the road as 
to the usable width and the like.l It has been held 
that a motorist may not be entitled to assume that 
drivers of approaching vehicles will keep their cars 
under constant control and will always obey traffic 
laws,2 and a motorist seeing a vehicle approaching 
in a position where, if such position is not changed, 
danger will ensue may not just sit silently and rely 
on the other party to do the thing required to avoid 
the accident.3 

A motorist’s right to assume that the driver of a 
vehicle proceeding in the opposite direction will 
obey the law of the road exists only until he knows 
or, in the exercise of ordinary care, should know 

Miss.—^Aycock v. Burnett, 128 So. 

100, 157 Miss. 510. 

Duty to ascertain own position 

One operating automobile on pub¬ 
lic highway at night owes duty to as¬ 
certain his own position thereon from 
his own observation and is not jus¬ 
tified in assuming that he is on left 
side of road and turning completely 
off highway to right because ap¬ 
proaching automobile is apparently 
to his right, but is not negligent in 
continuing at reasonable speed in his 
line of travel, instead of stopping or 
turning off onto dirt shoulder of 
road.—^Webb v. Hutchins, 44 S.E.2d 
350, 228 N.C. 1. 

99. La.—Bolton v. Glowaski, App., 

15 So.2d 536. 

N.C.—^Hoke V. Atlantic Greyhound 
Corp., 42 S.B 2d 593, 227 N.C. 412— 

Brown v. Southern Paper Products 
Co., 24 S.E.2d 334, 222 N.C. 626. 

1 . N.C.—^Hoke V. 
hound Corp., 42 S.E 2d 593, 227 N. 

C. 412—Brown v. Southern Paper 
Products Co., 24 S.E.2d 334, 222 N. 

C. 626. 

2. Miss.—Cox V. Dempsey, 171 So. 

788, 177 Miss. 678. 

3. Miss.—^Aycock v. Burnett, 128 So. 

100, 157 Miss. 510, 

4. Conn.—^Podziewski v. 

198 A. 669, 124 Conn. 157. 

Iowa.—Toung v. Hendricks, 283 N. 

W. 895, 226 Iowa 211—Jakeway v. 

Allen, 282 N.W. 374, 226 Iowa 13— 

Putter V. Hout, 281 N.W. 286, 225 
Iowa 723. 

Ky.—Short v. Robinson, 134 S.W.2d 
594, 280 Ky. 707. 

La.—Manley v. Hammons, App., 20 
■So.2d 817—^Lively v. State, App., 

15 So,.2d 617. 

Mich—^Pitzcharles v. Mayer, 278 N. J 
W. 788. 284 Mich. 12'2—^Paton v. 

Stealy, 261 N.W. 131, 2-72 Mich. 67. 


Otherwise.^ Accordingly, he may rely on the as¬ 
sumption that the driver of a vehicle approaching 
on the wrong side of the road will turn to his own 
right side in time to avoid danger, 5 and that a ve¬ 
hicle approaching on its own right side of the road 
will remain on that side,® until, and only until, he 
sees or, in the exercise of due care, should see that 
the driver of the approaching vehicle will not do so, 
as where it becomes apparent that the driver of the 
approaching vehicle is unable seasonably to turn in¬ 
to the right side of the road and avoid the danger.*^ 

Where it is apparent that the operator of an ap¬ 
proaching vehicle will not obey the law of the road, 
it becomes the duty of the driver who is on his own 
right side to use reasonable care to avoid the im¬ 
pending accident.® It is such driver’s duty to ex¬ 
ercise due care under the existing circumstances in 
conformity with the conduct expected of a reason¬ 
ably prudent man,® as by turning further to the 

43 Wyo. 233, 77 A.L.R. 582, rehear¬ 
ing denied O’Malley v. Eagan, 6 
P.2d 2-76, 43 Wyo. 350. 

42 C.J. p 944 note 93. 

6. La.—^Bituminous Fire & Marine 
Ins. Co. V. Travelers Indem. Co., 
App , 33 So.2d 104. 

Minn.—Moan v. Aasen, 31 N.W.^d 
265, 225 Minn. 604. 

Wis.—^Frankland v. De Broux, '28 ' 
N.W.2d 256, 251 Wis. 210. 

7, La.—Manley v. Hammons, App., 
20 So.2d 817—Bolton v. Glowaski, 
App., 15 So.2d 636—Cutrer v. 
Jones, App., 9 So.2d 859. 

Mo.—^Albright v. Joplin Oil Co., 229 
,S.W. 829, 20i6 Mo.App. 412. 

V. Go eking, 199 S.E. 
707, 214 N.C. 513. 

Pa.—Capristo v. Gross, 1 A.2d 575, 
133 Pa.Super. 61. 

Vt.—^Hastings v. Murray, 20 A.2d 
107, 112 Vt. 37. 

Wyo.—O’Mally v. Eagan, 2 P.2d 1063, 
43 Wyo. 233. 77 A.L.R. 5S2, re¬ 
hearing denied O’Malley v. Eagan, 

5 P.2d m, 43 Wyo. 350, 

V. Kennedy, C. 
C.A.Okl., 103 F.2d 467. 

La.—Bituminous Fire & Marine Ins. 
Co. V. Travelers Indem. Co., App., 
33 So.2d 104—^Williams v. Brown, 
App., 181 So. 679. 

Pa.—^Arble v. Murray, 68 A2d 143, 
359 Pa. 12—Capristo v. Gross, 1 A. 
2d 575, 133 Pa.Super. 61. 

Va.—Whipple v. Booth, 154 S.E. 64'5, 
15'5 Va. 413. 

Wash.—Thomson v. Schirber, 2 P.2d 
664, 164 Wash. IT"?—Luther v. Pa¬ 
cific Fruit Produce Co., 255 P- 
365, 143 Wash. 308. 

42 C.J. P 944 note 95. 

9- U.S,—Scritchfleld v. Kennedy, C. 

C.A.Okl,. 103 P.2d 467. 

Mass.—^Hubbard v. Conti, 75 N.E.2d 
639, 321 Mass. 743. 


Atlantic Grey- 


Gaumond, 


N.H,—Mooney v. Chapdelaine, 10 A 
2d 220, 90 N.H. 415, affirmed 11 A. 
2d 713 

S.D.—Stammerjohan v. Sims, 31 N 
W.2d 449. 

Vt.—^Page v. McGovern, 3 A.2d 543, 
110 Vt 166. 

Wash.—Thomson v. Schirber, 2 P.2d 
6164, 164 Wash. 177. 

5. Iowa.—Coon v. Rieke, 6 N.W.2d 
309, 232 Iowa 859—Anderson v. 

Kist, 294 N.W. 726, 229 Iowa 462— 
Jordan v. Schantz, 264 N.W. 259, 
2'20 Iowa 1251. 

La.—^Bolton v. Glowaski, App., 15 
So.2d 636. 

Minn.—^Kapla v. Lehti, 30 N.W.2d 
'685, 225 Minn. 325—^Ranura v. 

Swenson, 19 N.W.2d 327, 220 Minn. 
170. 

Mo.—'Stanton v. Jones, 59 S.W.2d 648, 
332 Mo. 631. 

Pa.—Stubbs V. Edwards, 103 A. 511, 
1260 Pa 75—Capristo v. Gross, 1 
A.2d 575, 133 Pa.Super. 61. 

Utah.—Corpus Juris anoted in Far¬ 
rell V. Cameron, 94 P.2d 1068, 
1073, 98 Utah 68. 

Vt.—Hastings v. Murray, 20 A.2d 
107, 112 Vt. 37. 

Va.—Johnson v. Kellam, 175 S.B. 634, 
li62 Va. '75’7—Whipple v. Booth, 154 
S.E. 545, 155 Va 413. 

Wash.—American Products Co. v. 
Villwock, 109 P.2d 670. 7 Wash.2d 
246, 132 A.L.R, 1010—Johnson v. 
Burnham, 88 P,2d 833, 198 Wash. 
600—^Dennis v. Maher, 84 P,2d 
1029, 197 Wash. 286—Thomson v- 
■Schirber, 2 P.2d 664, 164 Wash. 
177—Lawe v. City of Seattle, 1 P. 
2d '237, 163 Wash. 362—Luther v. 
Pacific Fruit & Produce Co., 255 P. 
365, 143 Wash. 308. 

Wis.—John V. Pierce, 178 N.W. 297, 
1T2 Wis. 44, 51. 

Wyo.—O’Mally v. Eagan, 2 P.2d 1063, 
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N.C.—Guthrie 


8. U.S —'Scntchfield 
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right,slowing stopping, or even turning to 

the left where reasonable prudence suggests this as 
the only available method of avoiding a collision, as 
discussed infra § 319. 

A motorist who is himself negligent may not rely 
on the assumption that the driver of an approaching 
vehicle will exercise due carets and obey the law.^^ 

§ 318. - Violation of Rules of the Road 

as Negligence 

A motorist's vioiation, on meeting a vehicle traveling 
in the opposite direction, of the rules or governmental 
regulations applicable to the proper operation and con- 


60 C.j.s. 

trol of his vehicle may constitute negligence or negli- 
gence per se. 

Where a motorist on meeting a vehicle traveling 
in the opposite direction violates the rules or gov¬ 
ernmental regulations applicable to the proper op¬ 
eration and control of his vehicle, as discussed su¬ 
pra §§ 305-316, such violation, in the absence of 
circumstances excusing the failure to comply with 
the rules, as considered infra § 319, may constitute 
negligence,i5 actionable negligence,^® negligence per 
seji*^ or negligence as a matter of law.^S Accord¬ 
ingly, the failure of a motorist to keep or turn to 
the right when meeting another vehicle traveling in 
the opposite direction may constitute negligence,!^ 
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Mich.—^Luck v. Greg-ory, '241 NW- 
Si62, '257 Mich. 562, modified and 
rehearing- denied 244 N.W. 155, 
257 Mich. 562. 

Minn.—Kapla v. Lehti, 30 N.W.2d 
'685, 225 Minn. 325 

IT.J.—Gross V. Panico, 180 A. 849, 
ll!5 N.JLaw 464. 

IT.C.—Hoke V. Atlantic Greyhound 
Gorp , 42 -S-E.-Sd 593, 227 N.C 412— 
Guthrie v. Gocking, 199 S.E. 707, 
214 N.C. 513 

Wash.—Purdie v, Brunswick, 146 P. 
2d 809, 20 Wash.2d 292—Thomson 
V. Schirber, 2 P.2d 664, 164 Wash. 
1177 —^Luther v. Pacific Fruit & Pro¬ 
duce Co., 25-5 P. 366, 143 Wash. 
SOS. 

10. Utah —Corpus Juris 

Farrell v. Cameron, 94 P.2d 1068, 
1073, 98 Utah 68. 

42 C.J. p 944 note 96. 

11. Mo.—^Albright v. Joplin Oil Co., 
■229 S.W. 829, 206 Mo.App. 412. 

12. Mass.—^Hubbard v. Conti, 75 N. 
B 2d 639, 321 Mass. 743, 

42 C.J. p 944 note 98. 

13. Cal.—Isham v. Trimble, 43 P.2d 
581, 5 Cal App.2d 648. 

14. Ariz.—^Haner v. Wilson-Coflin 
Trading Co., 6'7 P.2d 487, 49 Ariz. 
402. 

Cal—Isham v. Trimble, 43 P.2d 681, 
i5 Cal.App.2d 648. 

15. La.—Norris v. Michaud, 148 So. 
493, App., followed in 148 So. 495, 
modified on other grounds 151 So. 
131—Couvillion v^ Zoder, 2 La. App. 
339. 

Ik^ass.—Galliher v. Stewart, 37 N.E.2d 
1'25, 310 Mass. 77. 

■^is.—O’Leary v. Buhrow, 25 N.W.2d 
449, 249 Wis. 5!59. 

Dri-viug while iutozicated 
Wis—^Devine v. Bischel, 254 N.W. 
531, 215 Wis. 331. 

Driving or tuming at excessive 
speed 

Conn—De Antoinio v. New Haven 
Dairy Co., 136 A. 667, 105 Conn. 
€63. 

La.—Miller v. Commercial Standard 


Ins. Co., 13 So.2d 733, amended on 
other grounds Hill v. Commercial 
Standard Ins. Co., 13 So.2d 739 and 
13 So..2d 710. two cases, rehearing 
refused 14 So.2d 313—Childers V. 
Ford, Bacon & Davis, 7 LaApp. 
138—Millsaps V. Hornsby, 6 La. 
App. 651. 

Tex.—Orchin v. Fort Worth Poultry 
& Egg Co., Civ.App., 43 S.W 2d 
308. reformed on other grounds 53 
iS W2d 103. 

Wash.—O’Brien v. Woldson, G70 P. 

304. 149 Wash. 192, 62 A.L.R. 436. 
Sudden stop 

—^Wallace v. Brende, 292 N.W. 
870, 67 S.D. 326. 

Particular violations 

(1) Failure to maintain a vigilant 
lookout.—^Riser v, Schreiber, 4 La- 
App. 340. 

(2) Failure to stop until motorist 
can see where he is driving when 
his vision is impaired.—Rosenbloom 
V. Mercer, LaApp, 8 So.2d 328. 

(3) Failure to keep proper distance 
behind preceding vehicle.—Thomas v. 
Geo. W. Boyd Co., 16'6 A. 767, 311 
Pa 26'7. 

(4) Failure to yield right of way 
as to use of one-way bridge.—Knita 
V. Gibbon, La.App., 21 So.2d 744. 

(5) Failure to dim headlights.— 
Whatley v. Henry, 16 S.E.Gd 214, 
6'5 Ga.App. 688—^Fender v. Drost, 7 
'S.E.2d 800, 62 Ga.App. 345—^Amer¬ 
ican Bakeries Co. v. Johnson, 200 
S.E. 485, 59 GaApp. 150. 

(6) Failure to signal or warn.— 
Richards v. Begenstos, 21 N.W.'2d 23, 
237 Iowa 398. 

16. La.—^Folse v. HannagrifC & Ed¬ 
mondson, 127 So. 663, 14 La.App. 
-249. 

Tex.—English v. Murphy, Civ.App., 
145 S.W.2d 201. 

Failure to yield, right of way 
N.'C.—Brown v. Southern Paper Prod¬ 
ucts Co., 24 S.E.2d 334, 222 N.C. 
626. 

17. Ga.—Hollomon v. Hopson, 16'6 S. 
E. 45. 4'5 Ga.App. 762. 

736 


Driving at excessive speed 
Tex.—Morrison v. Antwme, Civ.App, 
'51 'S.W.2d 820—^West Texas Coach¬ 
es v. Madi, Civ App., 15 S W.2d 170, 
followed in 15 S.W.2d 178, and af¬ 
firmed, Com.App., 26 S.W.2d 199. 
Failure to signal or warn 
Ga.—^Whatley v. Henry, 16 S.E.2d 
214, '65 Ga.App. 668. 

Failure to dim lights 

Under a statute requiring that ve¬ 
hicles be equipped with a device for 
dimming headlights, a failure to dim 
lights has been held not to consti¬ 
tute negligence per se.—Whatley v. 
Henry, supra. 

18. Mich—Savas v. Beals, 7 NW.2d 
231, 304 Mich. 84. 

S.D.—^Fueker v. Pickus, '241 N.W. 
321, 59 S.D. 507. 

VI.—Labrecque v. American News 
Co.. 58 A.2d 873. 

Driving at excessive speed 

Ky.—United Coach Corporation v. 

Finley, 49 S.W.2d 544, 243 Ky. 658. 
Neb.—^Most V. Cedar County, 252 N. 

W. 465, 126 Neb. 64. 

Tex.—^Allen v. Denk, Civ.App., 87 S. 
W.2d 303—Texas Co. v. Betterton, 
iCiv.App., 56 S.W.2d 663, reversed 
on other grounds 88 'S.W.2d 1039, 
126 Tex. 359. 

Va.—^Huffman v. Jackson, 9 S.E.2d 
1295, 1715 Va. 6i64. 

19. Ill—Votrian v. Quick, 2'71 Ill. 
App. '2'59 

Iowa.—Harriman v. Roberts, 235 N. 

W. 751, '211 Iowa 1372. 

Kan.—^Rainman v. National Mut. 
Casualty Co., 133 P.2d 145, 156 
Kan. 294. 

Ky.—Williams v.'Schmidt, 280 S.W. 
494, 213 Ky. 122. 

La.—Hardaway v. Hilburn, App., 34 
iSo 2d '283—^Hagaman v. Bankers In¬ 
demnity Ins. Co., App., 7 So.2d 
390 —^Dupuy v. Godchaux Sugars, 
App., 184 So. 730—^Watson v. High¬ 
tower, App., 181 So. 612—^Norris v. 
Michaud, App., 148 So. 493, fol¬ 
lowed in 148 So. 495, modified on 
other grounds 151 So. 131—Manget 
Bros. V. Henry, 127 So. 61, 13 La 
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actionable negligence,20 negligence per se,2i or neg¬ 
ligence as a matter of law;22 and an uncxcused 
failure to yield one half of the traveled way, on 
meeting a vehicle proceeding in the opposite direc¬ 
tion, may constitute negligence23 or negligence per 
se.24 Similarly, the violation of a rule of the road 
or of a governmental regulation by turning to the 
left on meeting a vehicle traveling in the oppo¬ 
site direction, in the absence of an excuse therefor, 
has been regarded as negligence,25 actionable negli- 
gence,26 or negligence as a matter of law.27 

The failure of a motorist, however, on meeting a 
vehicle approaching in the opposite direction to 
keep or turn to the right and yield one half the way 


does not in all cases and under all circumstances 
constitute negligence as a matter of law or negli¬ 
gence per se,2S although it may constitute prima fa¬ 
cie negligence,or evidence of negligence,^® and, 
in the absence of a satisfactory explanation may be 
sufficient to sustain a finding of negligencc.^i It 
has been held not negligence as matter of law for 
the operator of a vehicle, keeping to his right-hand 
side of the road, to attempt to pass a vehicle travel¬ 
ing in the opposite direction w^here it appears rea¬ 
sonably safe to do so, although the driver of the 
latter vehicle -does not turn to his own right-hand 
side of the road as he should.22 Also, the failure 
of a motorist seeing another vehicle approaching 


App. 57—Pruett v. Brantley, 127 
So. 2, 13 Lia.App. 208—^Manuel v. 
Vidrine, 119 So. 542, 9 La App. 
440 —Childers v. Ford, Bacon & 
Davis, 7 La. App. 138— King v. 
Jamstremski, 6 La.App. 335—Riser 
V. Schreiber, 4 La.App. 340—Frier¬ 
son V. Shreveport Grocery Co., 3 
La.App. 44—Hendren v. Crescent 
City Seltzer & Mineral Water Co, 

1 La App. 625. 

Mich.—Morton v Peterman, 289 N-W. 
208, 291 Midi. 442. 

Neh.—Callahan v. Prewitt, 3 N.W.2d 
435, 141 Neh 243. 

N.H.—Wells V. O’Keefe, 18 A.2d 836, 
91 N.H. 299. 

Va.—Huffman v. Jackson, 9 S E..2d 
295, 175 Va. !5'64—Bristow v. Brau- 
er, 7 ■S.E.2d 93, 175 Va, 118—Whip¬ 
ple V. Booth, 1'54 S.B. 545, 155 Va. 
413—Lavenstein v. Maile, 132 S.E 
844, 146 Va 789. 

Wash.—^MacIntyre v. Waggoner, 18 
P.2d 15, 171 Wash. 191—Geitner v 
Stephenson, 242 P. 1039, 13'7 Wash. 
464. 

Wyo. —Wallis v. Nauman, 167 P.2d 
285, 61 Wyo. 231. 

20 . U.S.—Jayne v. Mason & Dixon 
Lines, C.C-A.N.T.. 124 F.2d 317. 
Conn.—De Antonio v. New Haven 
Dairy Co., 136 A. 567, 105 Conn. 
663. 

N.Y.—Schwartz v. Fletcher, 2*65 N-T. 
S. 277, 238 AppDiv. 5154. 

ai. U.S.—Kemp v. Creston Transfer 
Co., D.C.Iowa, 70 F.Supp. 521. 

Cal.—Blackwell v. American Film 
Co., 209 P. 999, 189 Cal. 689. 

Ind.—Jones v. Cary, 37 N.E.2d 944, 
219 Ind. 268. 

N.C.—^Hoke v. Atlantic Greyhound 
Corp., 40 S.E.2d 345, 226 N.C. 692. 
Tex.—Texas Co. v. Betterton, 88 S.W. 
2d 1039, 125 Tex. 359—Younger 

Bros. V. Power, Civ.App., 118 S.W. 
2d 954, error dismissed. 

22. La.—^Hardaway v. Hilhurn, App., 
34 So. 2 d 283., 

Me.—Brown v. Sanborn, 158 A. 855, 
131 Me. 53. 

Md.—Oberfeld v. Eilers, for Himself 
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and to Use of California Ins. Co., 
189 A. 203, 171 Md. 332. 

Mich—Male v. Square Deal Cartage 
Co., 267 N.W. 831, 276 Mich 251. 
Ohio.—Bennett v. Sinclair Refining 
Co., 57 N.E.2d 776, 144 Ohio St. 
139—Mahoning Savings & Trust Co. 
V. Kellner, 1 N.E.2d 616, 131 Ohio 
St. 69. 

Tex—^Refugio Refinery v. Speed, Civ. 
App., 139 S.W.2d 621, error dis¬ 
missed, judgment correct—Allen v. 
Denk, Civ.App., 87 S.W’.2d 303. 
■VVis.—Scharbillig v. Dahl. 243 N.W. 
414, 208 Wis. 393—Seligman v 

Orth, 236 N.W. 115, 205 Wis. 199. 

42 C.J. p 944 note 2. 

23, Iowa.—^Despain v. Ballard, 256 
N.W. 42f6, 218 Iowa 863. 

Mo,—Cantwell v. Cremins, 149 S.W. 
2d 343, 347 Mo, 836. 

24, N.C—Hoke v. Atlantic Grey-] 
hound Corp.. 40 S.E.'2d 345, 226 N.C. 
092—Wallace v. Longest, 37 S.B.2d 
112, 226 N.C. 161—^Hobbs v. Queen 
City Coach Co., 34 S.B.2d 211. 22'5 
N.C. 323. 

Or,—^Wilson v. Bittner, 276 P. 268, 
1'29 Or. 122, 64 A.L.R. 132. 

Tex.—^Wright v. McCoy, Civ.App., 131 
'S.W.2d 52. 

25 . Ky.—^Meriweather’s Adm’x v. 
Pickering, 116 S.W.2d 670, 273 Ky. 
367. 

La.—Childers v. Ford, Bacon & Da¬ 
vis, 7 La.App. 138—Goodnight v. 
Willis, 4 La.App. -26—Jameson v. 
Standard Oil Co. of Louisiana, 2 
La.App. 419—Couvillion v. Zoder, 2 
La.App. 339. 

Mich.—^Ruhy v. Buxton, 8 N.W.2d 
913, 305 Mich. 64. 

Okl.—Santa Fe Trail Transp. Co. v. 
Roadway Exp., 169 P.2d 197, 197 
Okl. 92. 

Pa—Thomas v. Geo. W. Boyd Co., 
1166 A. 767, 311 Pa. 267. 

Va—^Huffman v. Jackson, 9 S.B.'2d 
.295, 175 Va. 564. 

Wash.—Ritter v. Johnson, 300 P. 518, 
163 Wash. 1-53, 79 A.L.R. 1270. 

26. Tex—^English v. Murphy, Civ. 
App., 145 S.W.2d 201. 

737 


27. S.D.—^Fulker v. Pickus, 241 N.W. 
321, 59 S.D. 507. 

Tex—Texas Pacific Coal & Oil Co. v. 
Wells, Civ.App., 151 SW.2d 927, af¬ 
firmed W’'ells V. Texas Pac. Coal & 
Oil Co.. 164 S.W.2d 660, 140 Tex. 2. 
Wash.—Shirley v. American Automo¬ 
bile Ins. Co., 300 P. 155, 163 Wash. 
136. 

42 C.J. p 944 note 1. 

28. Iowa.—^Hoover v. Haggard, 260 
N.W. 540, 219 Iowa 1232—Rainey v. 
Riese, 2'57 N.W. 346. 219 Iowa 164 
—Despain v. Ballard, 256 N.W. 426, 
218 Iowa 863. 

Ohio —Thompson v. Kerr, App., 61 N. 
E.2d 742 

42 C.J. P 944 note 5. 

Taming to left 

(1) In general. — Seligman v. Orth, 
236 N-W. 115, 205 Wis. 199—42 C.J. 
p 944 note 5 [a], 

(2) That traveler on highway turns 
vehicle to left to avoid another ve¬ 
hicle approaching on wrong side does 
not necessarily prove negligence.— 
Coombs V. Markley, 143 A. 261, 127 
Me. 335. 

(3) Where part of highway was im¬ 
passable and barricaded and there 
was not sufficient highway on right- 
hand side to allow passage, action of 
driver in passing barricade on left- 
hand side where he was at time of 
collision with automobile was held 
not negligence per se.—Carver v. Do- 
nin, '50 P.2d 833, 9 Cal.App.2d 631. 

29. S.C.—Sims v. Eleazer, 106 S.E. 
8'54, 116 S.C. 41. 24 A.L.R. 1293. 

42 C.J. p 944 note 6. 

30. U.S.—Blaszyk v. Eastern Auto 
Forwarding Co., C.C.A.N-Y., 134 F. 
2d 600. 

Neb.—^Hook v. Kempf, 249 N.W. 89, 
125 Neb 79. 

31. Wis.—Trudell v. James Cape, 
etc., Co., 202 N.W. 696, 187 Wis. 
276. 

42 C.J. p 945 note 7. 

32. Mo.—^Roy V. North Kansas City 
Dev. Co., App., 209. S.W. 990. 

42 C.J. p 941 note 41. - - 
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him to give a warning signal has been held not to 
constitute negligence as a matter of law.^S 

§ 319. - Circumstances Excusing Non- 

compliance with Rules 

Noncompliance with the rules reiative to the proper 
operation and control of a motor vehicle wh6n meeting 
a vehicle proceeding in the opposite direction, such as 
keeping to the right and yielding half the road, may be 
excused by the circumstances of the case. 

Noncompliance with the rules relative to the 
proper operation and control of a motor vehicle 
when meeting a vehicle proceeding in the opposite 
direction may be excused by the circumstances of 
the case.34 So the duty of keeping to the right so 
as to yield one half of the road to a vehicle proceed¬ 
ing in the opposite direction may be affected by the 
peculiar circumstances of a particular case, 35 even 
though such duty is imposed by positive statute,36 
but customary noncompliance with such a statute 
does not excuse a breach thereof.37 All that is re¬ 
quired of a driver is to turn to the right if it is 
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practicable and not dangerous to do so, 3 8 and the 
conditions existing at the time and place may ex¬ 
cuse his not doing so,39 so that whether a motorist 
is negligent in failing to turn to the right may de¬ 
pend on the condition of the road at the time of 
the accident.^® Thus, a driver may be excused for 
failing to turn to the right where obstacles prevent 
his doing so,^! where to do so would necessarily in¬ 
volve running into a ditch on the side of the road,^^ 
or where his wheels are caught in a rut from which 
he cannot extricate them.43 

A failure to keep to the right on meeting a vehi¬ 
cle proceeding in the opposite direction may be ex¬ 
cused where, without fault on the part of a driver, 
his machine is precipitated to the left side of the 
road through circumstances beyond his control,^^ 
as where, through no fault of his own, a driver 
loses control of his automobile when it is struck by 
another vehicle,45 or where, through no fault of 
the driver, his machine skids beyond the center line 
of the highway ;46 but the icy condition of a road- 


33. Wash.—Luther v. Pacific Fruit 
<& Produce Co., 256 P. 365, 143 
Wash. 308. 

34. Pa.—^Buohl v. Lock'port Brew¬ 
ing- Co., 37 A.2d 524, 349 Pa. 377. 
Temporary blinding of operator of 

motor vehicle caused by bright lights 
of an oncoming vehicle has been held 
a legally sufficient excuse for failing 
to stop within the assured clear dis¬ 
tance ahead.—Buohl v. Lockport 
Brewing Co., supra. 

Ughts 

Fact that soldier told plaintiff, 
who had stopped in center lane of 
traffic on mam street at time of air 
raid alarm, to "get going” did not 
indicate that military authority had 
superseded the civil power and that 
plaintiff was driving pursuant to or¬ 
ders from military authority, so as 
to relieve plaintiff from charge of 
contributory negligence in a collision 
with a policeman’s automobile travel¬ 
ing in opposite direction, which oc¬ 
curred during plaintiff's attempt to 
drive home without lights.—King v. 
City of Long Beach, 153 P.'2d 44'5, 6'7 
Oal.App.2d 1. 

35. Conn.—Giancarlo v. Karabanow- 
ski, 198 A. 752, 124 Conn. 223. 

Ky.—Thronton v. Phillips, 90 S.W 2d 
1347, 262 Ky. 346. 

Mich.—Leonard v. Hey, 257 N.W. 733, 
269 Mich. 491. 

Minn.—Dohm v. R. N. Cardozo & 
Bro., 20i6 N.W. 377, 165 Minn. 193. 
Ohio.—Thompson v. Kerr, App., 61 
N.B.2d 742. 

Wis.—^Zeinemann v. Gasser, 29 N.W. 
■2d 49, 251 Wis. 238—Seligman v. 
Orth, 236 N.W. 115, 20-5 Wis. 199. 

42 C.J. p 94-5 note 8. 


36. Conn.—Giancarlo v. Karabanow- 
ski, 198 A. 752, 124 Conn. 223. 

Ky—Thronton v. Phillips, 90 S W.2d 
347, 262 Ky. 346- 

Ohio.—Thompson v. Kerr, App, 51 
N.E.2d 742. 

Wis.—Seligman v. Orth, 236 N.W. 

115, 205 Wis. 199. 

42 C, J. p 945 note 9. 

37. W.Va—Stogdon v. Charleston 
Transit Co., 32 S.E.2d 276, 127 W. 
Va. 286. 

Custom of stopping In center of 
street 

Custom of motorbusses to stop in 
center of street in unloading pas¬ 
sengers did not preclude recovery for 
death of occupant of automobile in¬ 
volved in collision with such a bus 
after it had started, where plaintiff's 
evidence tended to show that such 
stopping was not necessary.—Slog- 
don V. Charleston Transit Co., supra. 

38. Conn.—Gilmartin v. D. & N. 

Transp. Co., 193 A. 726, 123 Conn. 
127, 113 A.L.R. 1322. 

La.—^Pruett v. Brantley, 127 So. 2, 
13 La.App. 208—Goodson v. Schu¬ 
ster’s Wholesale Produce Co., 120 
So. 689, 10 La.App. 486. 

42 C J. p 945 note 10. 

39. Conn.—Gilmartin v. D. & N. 

Transp. Co., 193 A. 726, 123 Conn 
127, 113 A.L.R. 1322. 

Ill.—Mclnerney v. Boysen Baking 
Co., 27 N.E.2d 482, 30'5 Ill App. 489. 
42 C.J. p 945 note 11. 

40. N.C.—Brown v. Southern Paper 
Products Co., 24 iS.E.2d 334, 222 
N.C. 626. 

41. Wash.—^Purdie v. Brunswick, 146 
P.2d 809, 20 Wash.2d 292. 

42 C.J. p 945 note 1-2. 
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Right to drive around obstruction 
Where there is obstruction or pit- 
fall on right side of street, motorist 
has been held to have right to drive 
on left side of street around ob¬ 
struction if in doing so he exercises 
proper degree of care as regards oth¬ 
ers using street in immediate vicin¬ 
ity and, under statute, he must give 
right of way to a vehicle traveling 
in proper direction on unobstructed 
portion of road.—^Purdie v. Bruns¬ 
wick, supra. 

42. Minn.—^Keane v. Butner, 184 N. 

W. 571, 150 Minn. 90. 

42 C.J. p 945 note 13. 

•43. Colo.—Parrish v. Smith, 78 P.2d 
1629, 102 Colo. 250, followed in 
Parrish v. Fey, 78 P.2d 633, 102 
Colo 258. 

Iowa.—Dircks v. Tonne, 167 N.W. 
103, 183 Iowa 403. 

44. Wis.—Seligman v. Orth, 236 N. 
W. 115, 205 Wis. 199. 

45. Conn.—Giancarlo v. Karabanow- 
ski, 198 A. 752, 124 Conn. 223. 

46. Ill.—^Bradley v. Thomas M Mad¬ 
den Co., 76 N.E2d 797, 333 Ill. 
App. 153. 

Ky.—Hunt v. Whitlock's Adm’r, 82 
S.W.2d 364, 259 Ky. 286. 

Mass.—^Herman v. Sladofsky, 17 N.B. 

2d 879, 301 Mass. 534. 

Mich.—^Haney v. Beisel, 283 N.W. 43, 
287 Mich. 239—Leonard v. Hey, 2-57 
N.W. 733, i269 Mich. 491. 

Pa.—^Davin v. Levin, 55 A.2d 364, 
357 Pa. 554. 

Wash.—Wilson v. Congdon, 37 P.2d 
892, 179 Wash. 400—MacIntyre v. 
Waggoner, 18 P.2d 15, 171 Wash. 
191. 
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way has been held not to constitute a legal excuse 
for failing to keep to the right,and a driver is 
not absolved from the consequences of his failure 
to keep to the right where the skidding results from 
his own negligence,^^ although it is not deliberate 
or intentional.'^^ Also, where a driver becomes en¬ 
veloped in a dust cloud which obscures his vision, 
and thereupon he brings his car to a full stop, he 
may not be guilty of negligence because in stopping 
he unconsciously swerves to the left side of the 
road.so 

What course a driver should pursue when it is 
impossible to yield half of the road may depend on 
the circumstances of the particular case.^i A mo¬ 
torist driving on the proper side of the road who, 
without fault on his part, is confronted with a sud¬ 
den emergency caused by a vehicle proceeding in 
the opposite direction on the wrong side of the road 
and in his path should not be required to exercise 


the same degree of care and judgment that a person 
would use if no danger were present.52 He may be 
required to act only as a reasonably prudent man 
would act under similar circumstances,®3 and his 

failure, in such a situation, to take the most ju¬ 
dicious course of action or to make the right choice 
between the hazards presented wdll not constitute 
a breach of duty.®^ However, a motorist may not 
escape the consequences of his acts in an emergency 
which he himself created or helped to create,®® and 
there must, in fact, be an emergency for a motorist 
to take advantage of the doctrine.®® 

Circumstances may excuse the act of a motorist 
in turning to the left across the roadway when 
meeting another vehicle approaching from the op¬ 
posite direction,®*^ as where such action is taken to 
meet a sudden emergency created through no fault 
on his part®® and ordinary prudence in the circum¬ 
stances appears to warrant such conduct.®® Ac- 


Wis.—^Zeinemann v, Gasser, 29 N.W 
2d 49, 251 Wis. 28S. 

Wyo.—Wallis v. Nauman, 157 P.2d 
285, 61 Wyo. 231. 

42 C.J. P 945 note 1'5. 

47. Iowa—^Young- v. Hendricks, 283 
N.W. 895, 2-26 Iowa 211. 

48. Ill.—^Bradley v. Thomas M. Mad¬ 
den Co., 76 N.E.2d 797, 333 Ill.App. 
153. 

Mich.—Haney v. Beisel, 283 N.W. 43, 
287 Mich. 239—Leonard v. Hey, 257 
N.W. 733, 269 Mich. 491. 

N.Y. —^Books V. Goldstein, 289 N.T.S. 

1087, 160 Misc. 488. 

Wash.—Coerver v. Haab, 161 P.2d 
194, 23 Wash.2d 481, 161 A.L.R. 
909 — Wilson V. Congdon, 37 P.2d 
89-2, 179 Wash. 400. 

49. Ill.—^Bradley v. Thomas M. Mad¬ 
den Co., 76 N.E.:2d 797, 333 Ill.App. 
153. 

Mich.—Haney v. Beisel, 283 N.W. 43, 
'287 Mich. 239—^Leonard v. Hey, 257 
N.W. 733, 269 Mich. 491. 

50. Wis.—Johnson v. Prideaux, 187 
N.W. 207, 176 Wis. 37'5, 378. 

42 C.J. p 945 note 16. 

51. Minn.—^Lahiff v. McAloon, 189 

N.W. 435, 152 Minn. 517. 

52. U.'S.—Oklahoma Natural Gas Co. 
V. McKee. C.C.A.Okl., 121 P 2d 583. 

Cal.—Kehlor v. Satterlee, 98 P.'2d 
'759, 37 Cal.App.2d 116—Phipps v. 
iShacklett, 29 P.2d 917, 137 Cal. 
App. 109. 

Conn.—^Dole v. Lublin, 153 A. 856, 
112 Conn. 603. 

La.—^Muse v. Chambley, App., 16 So. 
'2d 276—^Muse v. Gulf Refining- Co., 
App., 8 So.2d 330—^Leforte v. Gor- 
um. App., 7 So.2d 733—^Hagaman v. 
Bankers Indemnity Ins. Co., App., 
7 So.2d 390—Brown v. Dickson, 
App., 3 So.2d ■5'62—Bass v. Burnley, 


App., 193 So. 200—^Lacy v. Lucky, 
140 'So. 857, 19 La.App. 743. 

Mich.—Triestram v. Way, 281 NW. 
420, 286 Mich. 13. 

Ohio—Hangen v. Hadfield, 22 N.E.2d 

419, 61 Ohio App. 93, afRrmed 20 
N.E.2d 715. 135 Ohio St. 281. 

Pa.—Thomas v. Geo. W. Boyd Co-, 
16'6 A. 767. 311 Pa. 267. 

Va.—^Virginia Stage Lines v. Duff, 39 
SE2d 634, 185 Ta. 592. 

Wash.—White v. Fenner, 133 P.2d 
'270, 16 Wash.2d 226—Thomson v. 
Schirber, 2 P.2d 664. 164 Wash. 
177. 

W.Va.—Parks v. Tillis, 164 S.E. 797, 
112 W.Va. 295. 

53. U.S —Oklahoma Natural Gas Co. 
V. McKee. C.C.A.Okl., 121 F.2d 583. 

Cal.—Kehlor V, Satterlee. 98 P.2d 759, 
37 Cal.App.2d 116. 

Conn.—^Dole v. Lublin, 153 A. 85*6, 
112 Conn. 603. 

La.—^Lacy v. Lucky, 140 So. 857, 19 
La.App. 743. 

Va.—^Virginia Stage Lines v. Duff, 
39 SE2d 634. 185 Va. 592. 

Wash.—Thomson v. Schirber, 2 P.'2d 
664, 1164 Wash. 177. 

54. U S.—Oklahoma Natural Gas Co. 
V. McKee, C.C.A-Okl., 121 F.2d 583. 

Conn.—Dole v. Lublin, 1*53 A. 856, 
112 Conn. 603. 

La.—^McDonald v. Zurich General 
Acc. & Liability Ins. Co., App., 25 
So.2d 923—^Hagaman v. Bankers In¬ 
demnity Ins. C 9 ., App., 7 So.2d 390 
—^Brown v. Dickson, App., 3 So.2d 
562—Lacy v. Lucky, 140 So. 857, 
19 La.App. 743. 

Mich.—Triestram v. Way, '281 N.W. 

420, '286 Mich. 13. 

Ohio,—^Hangen v. Hadfield, 22 N.E. 
2 d 419, 61 Ohio App. 93, affirmed 20 
N.E-2d 715, 13'5 Ohio St. 281. 

Or.—Black v. Stith, 100 P.2d 485. 164 
Or. 117. 


Va.—^Virginia Stage Lines v. Duff, 39 
SE.2d 634. 185 Va. 592 
Wash.—White v. Fenner, 133 P.2d 
270, 16 Wash.‘2d 226. 

55. Mich.—Savas v Beals, 7 N.W. 
2d 231, 304 Mich. 84. 

S.D.—Iverson v, Knorr, 298 N.W. 28, 
68 SD. 23. 

56. La.—Manley v. Hammons, App., 
20 So.2d 817. 

57. Mo.—Lewis v. Zagata, 16'6 S.W. 
2d 541, 350 Mo. 446—^Borrmi v. 
Pevely Dairy Co., App., 183 S.W.2d 
839. 

42 C.J. p 94-5 note 19. 

53. Conn.—^Dole v. Lublin, 1'53 A. 
856, 112 Conn. 603. 

La.—Michelli v. Rheem Mfg. Co., 
App., 34 So.'2d .264—Bolton v. 
Glowaski, App., 15 So.2d 536—Muse 

V. Gulf Refining Co., App., 8 So.2d 
330—^Austin v. 'Sumrall, 141 So. 772, 
19 La.App. 868 —^Lacy v. Lucky, 
140 So. 8'57, 19 La.App. 743—Ken¬ 
nedy V. Opdenweyer, 121 So. 636, 
11 La.App. 532, rehearing denied 
123 So. 906, 11 La.App. 532, 

Minn.—Sathrum v. Lee, i230 N.W. 
580, 180 Minn. 163. 

Tenn.—^Fergason y. Crawford, 148 S. 

W. 2d 45, 24 Tenn.App. 646. 

Tex.—^Killen v. Stanford, Civ.App., 
170 SW.2d 792, error refused. 
W.Va.—^Lawson v. Dye, 145 S.E. 817, 
106 W.Va. 494, i63 A.L.R. '271. 

59. Conn.—Dole v. Lublin, 153 A 
856, 112 Conn. 603. 

La.—Michelli v. Rheem Mfg. Co., 
App., 34 So.2d 264—Kennedy v. 
Opdenweyer, 121 So. 636, 11 La. 
App. 532, rehearing denied 123 So. 
906, 11 La. App. 532. 

Minn.—Sathrum v. Lee, 230 N.W. 580, 
180 Minn. 163. 

Tenn.—^Fergason v. Crawford, 148 fl. 
W.2d 4'5, 24 Tenn.App. 646. 
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cording^Iy, turning to the left may not be improper 
where this is done by a driver because it appears 
to be the only available means of avoiding an im¬ 
minent accident when there is reasonable justifica¬ 
tion for the belief that a vehicle approaching on the 
wrong side of the road will not turn to the right as 
it should.^0 However, a motorist who by his own 
voluntary act is placed in a perilous position may 
not excuse his turning to the left on the ground that 
a vehicle approaching him in his path created a sud¬ 
den peril.6i However, a driver is never justified 
in turning' to the left into the path of an approach¬ 
ing vehicle which is on its own proper side of the 
highway/2 and, even though an approaching vehi¬ 
cle is on the wrong side of the highway, a driver 
may not be justified in turning to the left in order 
to a/oid it where there is ample room for him to 
pass by turning to the right.^^ It has also been held 
that turning to the left is never justifiable under a 
statute requiring turning to the right. 


§ 320. -Liability for Accidents 

Where vehicles approaching each other from op¬ 
posite directions are involved in an accident, liability for 
damages or injuries resulting therefrom by reason of the 
negligent operation of a motor vehicle exists where, and 
only where, the negligent act complained of was the 
proximate cause of the damages or injuries. 

Where vehicles approaching each other from op¬ 
posite directions are involved in an accident, liabil¬ 
ity for damages or injuries resulting therefrom by 
reason of the negligent operation of one or both of 
the vehicles exists where, and only where, the neg¬ 
ligent act complained of was the proximate cause 
of the damages or injuries/5 but it need not have 
been the sole proximate cause thereof,66 and it may 
be sufficient if the negligence complained of was a 
factor in the resulting accident.®^ The accident 
must have been a natural and probable consequence 
of the negligent act,68 but it need not have been 
the usual, necessary, and inevitable result of such 
act.69 Whether the approaching vehicles come in 
actual contact may be immaterial on the question of 


W.Va.—Lawson v. Dye, 145 S.E. 817, 
106 W.Va. 494. 63 A.L.R. 271. 

42 C.J. p 94'6 note 20. 

60- Conn.—Gilmartin v. D. & N. 
Transp. Co., 193 A. 72i6, 123 Conn. 
127, 113 A.L.R. 1322—Dole v. Lub¬ 
lin, 153 A. 856, 112 Conn. 603. 

Ga.—Morrow v. Southeastern Stages, 
22 ,SE.2d 336, 68 GaApp. 142. 

Ky.—Meriwealher’s Adm’x v. Picker¬ 
ing, 116 S.W.2d 6'70, '273 Ky. 367— 
Lawson’s Adm’r v. Brandenburg, 41 
S.W.2d 201, 240 Ky. 68. 

La.—^Michelli v. Rheem Mfg. Co, 
App., 34 So.2d 2C4—Bass v. Burn¬ 
ley, App., 193 So. 200—^Naremore v. 
Beene Motor Co., App, 159 So. 426 
—^Austin V Sumrall, 141 So 772, 19 
La.App. 868—Lacy v. Lucky, 140 
So. S57, 19 La.App. 743—Kennedy 
V. Opdenweyer, 121 So. 636, 11 La. 
App. 532, rehearing denied 123 So. 
906, 11 La.App. 532—Goodson v. 
Schuster's Wholesale Produce Co , 
120 So. 6S9, 10 La.App. 486—Cooper 
V. Steptoe, 5 La.App. 462—^Williams 

V. Garcia, 2 La.App. 56. 

Minn.—iSathrum v. Lee, 230 N.W. 580, 
180 Minn. 163. 

Mo.—Borrini v. Pevely Dairy Co., 
App., 183 S.W.2d 839. 

Ohio.—^Poole v. Wingett, 30 Ohio N. 
P.,N.S., 179. 

Tenn.—Fergason v. Crawford, 148 6. 

W. 2d 45. 24 Tenn.App. 646. 

Tex.—Killen v. Stanford, Civ.App., 
170 S.W.2d 792, error refused. 
Wash.—Ruff V. Fruit Delivery Co-, 
157 P.-2d 730, 22 Wash.:2d 708. 
W'.Va.—^Lawson v. Dye, 145 S E. 817, 
■106 W.Va. 494, 63 AL.R. 271. 

42 C.J. p 946 note 21. 

61. Wash.—Shirley v. American Au¬ 
tomobile Ins. Co., 300 P. 155, 163 
Wash. 136. 


62. Mo.—Harris v. Pew, 170 S.W. 
344, 185 Mo.App. 275. 

42 C.J. p 94i6 note 22. 

63. Wash.—Lloyd v. Calhoun, 143 P. 
458, 82 Wash. 3'o, 139 P. 231. 78 
Wash, 438. 

42 C.J. p 946 note 23. 

64. Idaho.—Guppies Mercantile Co. 

V. Bow, 189 P. 48, 3’2 Idaho T74, 24 
A.L.R. 1296. 

42 C.J. p 941 note 49. 

65. U.S.—Heald v. Milburn, CC.A. 
Ill., 125 P.2d 8, certiorari denied 
Milburn v. Heald, 62 S Ct. 1267, 
316 US. 681, 86 L.Ed. 1754, and 
62 S.Ct 1268, 316 U.S. 681, 8'6 L.Ed. 
1754 

Ga.—Whatley v. Henry. 16 S.E.2d 
214, 65 Ga-App. 668. 

Ind.—Lee Bros. v. Jones, 54 N.E.2d 
108, 114 Ind.App. 68S—Maxwell 

Gravel Co. v. Fisher, 151 N.E. 618, 
92 Ind App. 39. 

Ky.—^Hewitt’s Adm'r v. Central 

Truckaway System, 194 S.W.’2d 999, 
302 Ky. 459. 

La.—Cooper v. Steptoe, 5 La.App. 462. 
Md.—Cumberland & Westernport 
Transit Co. v. Metz, 149 A. 4, 1'58 
Md. 424, reargument denied 149 A. 
‘565, 158 Md. 424, appeal dismissed 
American Oil Co. v. Metz, 61 S.Ct. 
40, 282 U.S. 801, .7'5 L.Ed. 720. 

Mich.—^Fitzcharles v. Mayer, 278 N. 

W. 788, 284 Mich. 122. 

Mo.—^Borrini v. Pevely Dairy Co., 
App., 183 S.W.2d 839. 

Wis.—^Bourestom v. Bourestom, |2S5 
N.W. 426. 231 Wis. 6i66. 

Mattexrs held proximate cause of ac¬ 
cident 

(1) Failure to slow down or stop 
resulting In collision with approach-, 
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^ mg vehicle.—^Rosenbloom v. Mercer, 
La.App., 8 So 2d 328—James H. De- 
mourelle & Sons v. Hortman Salmen 
Co, 123 So. 352, 11 La App. 71. 

(2) Suddenly starting unlighted 
parked car from wrong side of road. 
—Folse v. Hannagriff & Edmondson, 
127 So. 663, 14 LaApp. 249. 

(3) Violation of statute relating to 
right of way.—^Dooley v. State, 5 
Y.S.2d 760, 254 App Div. 381, affirmed 
21 ]Sr.B.'2d 518, 280 N.T. 748. 

(4) Failure to dim or change focus 
of headlights on meeting vehicle pro¬ 
ceeding in opposite direction —^Amer¬ 
ican Bakeries Co. v. Johnson, 200 8. 
B. 485, 59 Ga.App. 150. 

(5) Failure to signal sudden de¬ 
crease in speed resulting in follow¬ 
ing vehicle swinging into path of ap¬ 
proaching vehicle and colliding there¬ 
with—'Commercial Transfer v. Daigh 
& Stewart, 91 P.2d 951, 33 Cal.App, 
2d 370. 

(6) Other matters.—^Duffy v. Heal¬ 
ey, 18 N.Y.S.2d 103, 258 App.Div. 1072. 

66. Mich.—Gleason v. Hanafln, 13- 
N.W.2d 196, 308 Mich. 31 

Pa.—Tolomeo v. Harmony Short Line 
Motor Transp. Co., 37 A.2d 611, 
349 Pa. 420. 

Tex.—English v. Murphy, Civ.App., 
145 'S.W.2d 201—Plemsell v. Sum¬ 
mers, Civ.App., 138 SW.'2d 86'5. , 

67. La.—^pupuy v. Godchaux Sugars^ 
App., 184 So. 730. 

66. Ky.—^Hewitt's Adm’r v. Central 
Truckaway System, 194 S.W.2d 999. 
302 Ky. 459. 

69. Mich.—^Fitzcharles v. Mayer, 278 
N.W. 788. 284 Mich. 122. 
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liability.*^® Negligence on the part of the operator 
of a motor vehicle causing or contributing to the 
accident may bar a recovery for resulting injuries, 
but the driver’s negligence must have been a direct 
and contributing cause of the accident in order to 
effect such a result 

Ordinarily, where a driver turns onto or remains 


on his own left-hand side of the road, or fails to 
yield one half of the main traveled portion of the 
roadway as nearly as possible, notwithstanding the 
approach of a vehicle proceeding in the opposite 
direction, he or the one responsible for his acts may 
be held liable for any injury resulting therefrom, 
whether caused by an actual collision'^4 or by the 


70. Cal.—Houze, State Compensa¬ 
tion Ins. Fund, Intervener v. Kov- 
acevich, 113 P.2d 255, 44 Cal.App.2d 
936. 

Injury to occupant of velilcle 

Where deceased was seated on left 
side of trailer with legs hanging over 
edge thereof and sustained fatal in¬ 
juries when struck by meeting^ truck, 
question whether defendants’ truck 
and the vehicle on which deceased 
was riding came in actual contact 
was immaterial on question of lia¬ 
bility for deceased’s death.—^Houze, 
State Compensation Ins. Fund, Inter¬ 
vener V. Kovacevich, supra. 

71. U.S.—Gresham v. Branscome, C. 
C.A.Va., 121 F 2d 440. 

La.—Bordelon v. T. L. James & Co., 
App., 148 So. 484. 

Matters held to bar recovery 

(1) Driving at excessive speed 
generally. 

La—Couvillion v. Zoder, 2 La.App 
339. 

Tex.—Orchin v. Fort Worth Poultry 
& Egg Co,. Civ.App., 43 S.W.2d 308. 
reformed 53 S.W.2d 103. 

Va.—^Huffman v. Jackson, 9 S.B.2d 
295, 175 Va. 564, 

(2) Driving without lights at 
night.—Frierson v. Shreveport Gro¬ 
cery Co., 3 La.App. 44. 

(3) Insufficiently retarding speed 
on nearing narrow bridge, although 
driver of approaching vehicle was 
clearly negligent in attempting to 
pass on bridge.—Gresham v. Brans¬ 
come, C.C.A.Va., 121 P.2d 440. 

(4) Driving at excessive speed on 
approach to narrow bridge and not 
having vehicle under control and in 
having too wide a load where such 
negligence was immediate cause of 
collision and approaching driver was 
concurrently negligent.—Beckman v. 
Baraga Tp School Dist., 260 N.W. 
152, 271 Mich. 195, 

(5) Other matters. 

U.S.—Price V. U. S., D.C.Ky., 60 F. 
Supp. 676. 

La.—Campbell v. Texas & P. Ky. Co., 
App., 182 So. 339. 

Tenn.—Cook v. Gibson, 79 S.W.2d 
290, 18 Tenn.App. 448. 

Wash.—Geitner v. Stephenson, 242 P. 

1099. 137 Wash. 464. 

Wis.—Scharbillig v. Dahl 243 N.W. 
414, 208 Wis. 393. 

72. Ky.—Davis v. Kunkle, 194 S.W. 
2d 513, 302 Ky. 258. 


Matters held not to bar recovery 

(1) Where defendant's driver en¬ 
tered upon left side of highway vrith- 
out maintaining proper lookout, with¬ 
out giving statutory signal, and at a 
time when traffic was not clear for 
some distance ahead and collided 
with plaintiff’s oncoming automobile 
which was only eighty feet away 
when driver made her turnout, sole 
proximate cause of collision was neg¬ 
ligence of defendant’s driver not¬ 
withstanding plaintiff may have vio¬ 
lated federal speed limit.—Davis v. 
Kunkle, supra. 

(2) The fact that plaintiff, while 
driving automobile, waved and called 
to a pedestrian, diverting her atten¬ 
tion from highway, was not negli¬ 
gence contributing to head-on colli¬ 
sion with defendant’s automobile 
where plaintiff, after such maneuver, 
had returned her attention to the 
highway and driven an appreciable 
distance before the collision occurred. 
—Howze V. Hollandsworth, La. App., 
26 So.2d 381. 

(3) Other matters. 

Da.—^Masaracchia v. Inter-City Ex¬ 
press Lines, App,, 162 So. 221. 

Mich.—Luck v. Gregory, 241 N.W. 
862, 257 Mich. 562, modified on oth¬ 
er grounds and rehearing denied 
244 N.W. 155, 257 Mich. 562. 

73. Ark.—Universal Automobile Ins. 
Co. V. Denton, 50 S.W.2d 592, 185 
Ark. 899. 

Ind.—Jones v. Cary, 37 N.E.2d 944, 
219 Ind. 258. 

Kan—^Duncan v. Branson, 110 P.2d 
789, 153 Kan. 344, 

Ky.—Pickering v. Simpkins, 111 S. 
W.2d 650. 271 Ky. 288—^Lawson's 
Adm’r v. Brandenburg, 41 S.W.2d 
201, 240 Ky. 68. 

La.—Hardaway v. Hilburn, App., 34 
So.2d 283—Michelli v. Rheem Mfg. 
Co., App, 34 So.2d 264—Crow v. 
State Farm Mut. Automobile Ins. 
Co., App., 10 So 2d 105—^Hagaman 
V. Bankers Indemnity Ins. Co., 
App., 7 So.2d 390—^Dupuy v. God- 
chaux Sugars. App., 184 So. 730— 
Norris v. Michaud, App., 148 So. 
493, followed in 148 So. 495, modi¬ 
fied on other grounds 151 So. 131— 
Lacy V. Lucky, 140 So. 857, 19 La 
App. 743—^Vaccaro v. Favrot, 125 
So. 296, 13 Da.App. 120, affirmed 
128 So. 284, 170 La. 483—Bazile v. 
J. F. Landry & Co., 122 So. 901. 10 
La.App. 747—^Ford, Bacon & Davis 
1 V. Shaw, 8 La App, 761—Childers 
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V. Ford, Bacon & Davis, 7 La.App. 
133—Cooper v. Steptoe, 5 La.App. 
462—Jameson v. Standard Oil Qo. 
of Louisiana, 2 La.App. 419—Hend- 
ren v. Crescent City Seltzer & Min¬ 
eral Water Co., 1 La.App. 625— 
Ellis V. Colleta, 1 La.App. 369. 

Minn.—Dohm v. R. N. Cardozo & 
Bro., 206 NW. 377. 165 Minn. 193. 
Mo.—Cantwell v. Cremins, 149 S.W.2d 
343, 347 Mo. 836. 

N.H.—Wells V. O’Keefe. 18 A.2d 836, 
91 N.H. 299. 

N.Y.—Valerio v. Terwilliger, 290 N. 
T.S. 375, 248 App.Div. 933—Judson 
V. Fielding, 237 N.Y.S 348. 227 App. 
Div. 430, affirmed 171 N.E. 798, 253 
N.Y. 596, and followed in Johnson 
V. Palmer, 242 N.Y.S. 763, 229 App, 
Div. 813. 

Okl.—Santa Fe Trail Transp. Co. v. 
Roadvray Exp., 169 P.2d 197, 197 
Okl. 92. 

Pa.—Hankey Baking Co. v. National 
Bread Co., 7 A.2d 6, 136 Pa.Super. 
23. 

Wash.—MacIntyre v. Waggoner, 18 
P.2d 15, 171 Wash. 191—Ritter v. 
Johnson, 300 P. 518. 163 Wash. 153, 
79 A.L.R. 1270. 

Wis.—O’Leary v. Buhrow, 25 N.W. 2d 
449, 249 Wis. 559. 

42 C.J. p 946 note 25. 

Assumption of risk 

A motorist who drove on wrong 
side of street assumed the risk of his 
conduct.—Morton v. Peterman, 289 
N.W. 208, 291 Mich. 442. 

74. Ark.—Universal Automobile Ins. 
Co. v. Denton, 50 S.W.2d 592, 185 
Ark. 899. 

Kan—Duncan v. Branson, 110 P.2d 
789, 153 Kan. 344. 

Ky.—Lawson’s Adm’r v. Branden¬ 
burg, 41 S.W.2d 301, 240 Ky. 68. 

La.—Crow v. State Farm Mut. Auto¬ 
mobile Ins. Co., App., 10 So.2d 105 
—Hagaman v. Bankers Indemnity 
Ins. Co., App., 7 So.2d 390—Dupuy 
v. Godchaux Sugars, App., 184 So. 
730—^Vaccaro v. Favrot, 125 So. 296, 
13 La.App. 120, affirmed 128 So. 284, 
170 La. 483—Bazile v. J. F. Landry 

6 Co., 122 So. 901, 10 La.App. 747— 
Childers v. Ford, Bacon & Davis, 

7 La.App. 138—Jameson v. Stand¬ 
ard Oil Co., 2 La.App. 419. 

Mo.—Cantwell v. Cremins, 149 S.W. 

2d 343, 347 Mo. 836. 

N.Y.—^Valerio v, Terwilliger, 290 N. 

Y.S. 375, 248 App.Div. 933. 

Pa.—^Hankey Baking Co. v. National 
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other vehicle being forced off the road in the effort 
to avoid danger.*^5 However, liability may exist 
where, and only where, the operator’s negligence in 
driving or turning to the left or in failing to yield 
one half of the way was the proximate cause of the 
injury,76 as in the case of a collision between the 
approaching vehicle and a following vehicle,77 or 
injury to a pedestrian.78 Conversely, a violation of 
the rule requiring a motorist to keep to the right 
and yield one half of the way on meeting a vehicle 
approaching in the opposite direction may bar re¬ 
covery for injuries or damages to which such vio¬ 
lation contributed79 unless, under the circumstances 
of the particular case, he was exercising reasonable 
care and prudence in being where he was at the 
time of the accident.60 However, a mere violation 


of the rule of the road in this respect does not pre¬ 
clude recovery for an accident to which such viola¬ 
tion did not contribute.61 

The driver who was on the right side of the road 
is not liable for injury to the other vehicle or its 
occupants if he exercised reasonable care and pru¬ 
dence under the circumstances^^ qj- jf the manner 
in which his vehicle was being operated just im¬ 
mediately preceding the accident was not the proxi¬ 
mate cause thereof,^6 and he is entitled to recover 
for injuries to himself or his vehicle caused by an¬ 
other vehicle being on the wrong side of the high¬ 
way or in the center thereof,64 where he himself has 
acted with reasonable care and prudence under the 
circumstances, or his own negligence did not con¬ 
tribute to the accident but, according to the 


Bread Co, 7 A.2d 6, 136 Pa Super. 
23. 

42 C.J. p 947 note 26. 

75. N.Y.—Hart v. Ruduk, 253 N.Y. 

S. 615. 233 App.Div. 453. 

42 C J. p 947 note 27. 

Jiialbility to pedestrian 

Alleged employer of truck driver 
would be liable for injuries sustained 
by pedestrian if truck was negligent¬ 
ly and unlawfully driven by truck 
driver on that portion of the high¬ 
way provided for vehicles proceeding 
in the opposite direction, thereby 
forcing an automobile coming- from 
the opposite direction to drive on 
the shoulder of the highway where 
pedestrian was walking so as to 
strike pedestrian.—^La Duke v. Inter¬ 
national Paper Co., 17 N.Y.S.2d 608, 
258 App.Div. 375. 

7e. Ark.—Universal Automobile Ins. 
Co. V. Denton, 50 S.W.2d 592, 185 
Ark. 899. 

Ga.—Petty v. Moore, 150 S.E. 852, 40 
Ga.App. 606. 

Ky.—Pickering v. Simpkins, 111 S.W. 
2d 650, 271 Ky. 288—^Lawson’s 

Adm'r v. Brandenburg, 41 S.W.2d 
201, 240 Ky. 68. 

La —Crow v. State Farm Mut. Auto- 1 
mobile Ins. Co., App., 10 So.2d 105 
—Dupuy V. Godchaux Sugars, App., 
184 So. 730—^Norns v. Michaud, 148 
So. 493, App., followed in 148 So. 
495, modified on other grounds 151 
So. 131 

Md.—Cumberland & Westernport 

Transit Co. v Metz, 149 A. 4, 158 
Md. 424, reargument denied 149 A. 
565, 158 Md. 424, appeal dismissed 
American Oil Co. v. Metz, 51 S.Ct. 
40, 282 U.S. 801, 75 L.Ed. 720. 

Mo.—Cantwell v. Cremins, 149 S.W. 

2d 343, 347 Mo. 836. 

N.C.—^Hoke V. Atlantic Greyhound 
Corp., 40 SE.2d 345, 226 N.C. 692. 
42 C.J. p 947 note 28. 

Wliere aocident would have hap¬ 
pened In any event) negligence in 


turning to left or in driving partly 
on left would be immaterial. 

Conn,—Shaughnessy v. Morrison, 165 
A. 553, 116 Conn. 661. 

Wyo.—O’Mally v. Eagan, 2 P.2d 1063, 
43 Wyo. 233, 77 A L.R. 582, rehear¬ 
ing denied O’Malley v. Eagan, 5 P. 
2d 276, 43 Wyo 350. 

Part of car on left side 

In order to render motorist liable 
for collision with approaching auto¬ 
mobile, it was not necessary that his 
entire automobile should be on left 
side of highway, but he would be lia¬ 
ble however small a part of his au¬ 
tomobile was on left side if its be¬ 
ing on left side was the proximate 
cause of the collision.—^Duncan v. 
Branson, 110 P.2d 789, 153 Kan. 344. 

77. Ind.—Jones v. Cary, 37 N.E.2d 
944, 219 Ind. 268. 

Wash.—MacIntyre v. Waggoner, 18 
P.2d 15, 171 Wash. 191. 

78. La.—^Allen v. Louisiana Cream¬ 
ery, App , 184 So. 395 

79. Cal.—^Holopoff v. Malletta, 44 P. 
2d 403, 6 Cal.App.2d 80. 

Fla.—G. Ferlita & Sons v. Beck, 197 
So. 340, 143 Fla. 509. 

Kan.—Crowe v. Moore, 62 P.2d 846, 
144 Kan. 794. 

La.—Stanley v. Ritchie Grocer Co., 
App, 167 So. 124—^Naremore v. 
Beene Motor Co., App., 159 So. 426 
—Bordelon v. T. L. James & Co., 
App., 148 So. 484—Maritzky v. 
Chadick-Hayes Co. 124 So. 566, 12 
La.App. 104—Womack v. Askew, 
119 So. 885, 9 La.App. 229—Manuel 
V. Vidrine, 119 So. 542, 9 La App 
446—Couvillion v. Zoder, 2 La.App. 
339. 

Mich.—^Ruby v. Buxton, 8 N.W.2d 
913, 305 Mich. 64. 

Miss.—Boothe v. Teche Lines, 143 
So. 418, 165 Miss. 343. 

N.H.—Wells V. O’Keefe, 18 A.2d 836, 
91 N.H. 299. 

S.D.—^Iverson v. Knorr, 298 N.W. 28, 
68 S.D. 23. 

Tex.—Texas Pacific Coal & Oil Co. v. 
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Wells. Civ.App., 151 S.W.2d 927, 
affirmed Wells v. Texas Pac. Coal & 
Oil Co., 164 S.W.2d 660, 140 Tex. 2 
—Refugio Refinery v. Speed, Civ. 
App., 139 S.W.2d 621, error dis¬ 
missed, judgment correct. 

Va.—Huffman v. Jackson, 9 S.E.2d 
295, 175 Va 564. 

Wis.—Scharhillig v. Dahl, 243 N.W. 
411, 208 Wjs. 393—Loehr v. Crock¬ 
er, 211 N.W. 299, 191 Wis. 422— 
Loehr v. Crocker, 211 N.W. 302, 191 
Wis. 429, 430. 

42 C.J. p 947 note 30. 

80. Ariz.—^Haner v. Wilson-Coffin 
Trading Co., 67 P.2d 487, 49 Ariz. 
402. 

Mass—Rice v. Lowell Buick Co., 118 
N.E 185, 229 Mass. 53. 

81. Mass.—Hubbard v. Conti, 75 N. 
E.2d 639, 321 Mass. 743. 

43 C.J p 947 note 32, 

82. Ariz—^Dixon v. Alabam Freight 
Co., 112 P.2d 584, 57 Ariz, 173. 

Kan.—^Anthony v. Costello Motor Co., 
88 P.2d 1025, 149 Kan. 690. 

La.—Smith v. Crow, 1 La.App. 659. 
N.Y.—Duffy V. Healey, 18 N.Y.S.2d 
103, 258 App.Div. 1072 
Ohio.—Mahoning Savings & Trust 
Co, V. Kellner, 1 N.E.2d 616, 131 
Ohio St. 69. 

42 C.J. p 947 note 33 

83. Ky.—Hewitt's Adm’r v. Central 
Truckaway System, 194 S W.3d 999, 
302 Ky. 459. 

84. La.—Cutrer v. Jones, App., 9 So. 
2d 859. 

Wash—Piland v. Yakima Motor 
Coach Co., 298 P. 419, 162 Wash. 
456. 

42 C.J. p 947 note 34. 

85. Ky.—Goodman v. Wisby, 103 P. 
2d 804. 152 Ky. 341. 

La.—Childers v. Ford, Bacon & Davis, 
7 La.App. 138. 

Mo.—^Cantwell v. Cremins, 149 S.W. 

2d 343, 347 Mo. 836. 

N.Y.—^Valerio v. Terwilliger, 290 N. 

Y.S. 375, 248 App.Div. 933. 

42 C.J. P 947 note 29. 
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decisions on the question, not otherwise, s 6 The 
mere fact that one was on his own right-hand side 
of the road does not, however, entitle him to recov¬ 
er for a collision to which his negligence in other 
respects contributed,S7 or relieve him from liability 
for a collision proximately caused by his negligence, 
without negligence on the part of the driver of the 
other vehicle.S8 

§ 321. Vehicles Traveling in Same Direction 

Where one vehicle follows another along a public 
road, the duties of the drivers of the respective vehicles 
are reciprocal and are governed, to a large extent, by 
the circumstances of the particular case, but ordinarily 
the general rule that drivers on public roads must exer¬ 
cise reasonable care applies. 

When one vehicle is following another along a 
public highway, the duties of the drivers of the re¬ 
spective vehicles are reciprocal,89 and the duties 
which each owes to the other are governed, to a 
large extent, by the circumstances of the particular 
case.90 The general rule that drivers on public 
highways or streets must exercise reasonable care, 
such as a person of ordinary prudence would exer¬ 
cise in the same or similar circumstances, governs 
the rights of motorists proceeding in the same di- 
rection.9i The necessity of compliance with regu¬ 


lations affecting the rights and duties of vehicles 
traveling in the same direction generally is dis¬ 
cussed infra § 327. Particular regulations concern¬ 
ing the duties of the vehicle ahead and the vehicle 
behind are considered infra §§ 322, 323, 325, 326. 

Where vehicles are traveling in the same direc¬ 
tion on a boulevard containing three-way drives, the 
automobile on the right has no right of way at a 
crossover over an automobile proceeding on the 
left,82 and the rules applicable to intersecting 
streets do not govern.88 

§ 322. - Duties of Vehicl-e Ahead 

As a general rule, where vehicles are traveling in the 
same direction, the precise duties of the operator of the 
forward vehicle depend on the circumstances, and he must 
exercise ordinary care to prevent injury to vehicles that 
may be following. 

As a general rule, where vehicles are traveling 
in the same direction, the precise duties of the op¬ 
erator of the vehicle ahead depend on the circum- 
stances.94 Some decisions hold that the leading ve¬ 
hicle has no absolute legal position superior to that 
of the one following,85 but that the operator must 
exercise ordinary care under the circumstances to 
prevent injury to vehicles that may be following,85 


Matters held not to bar recovery 

(1) Failure to stop. 

Kan.—Harshaw v. Kansas City Pub¬ 
lic Service Co, 119 P.2d 459, 154 
Kan. 481. 

Pa.—^Rankin v. Carroll, 27 A.2d 487, 
149 Pa.Super. 158. 

(2) Failure sooner to observe de¬ 
fendant’s vehicle approaching* on 
wrong side of road where plaintiff 
was proceeding on proper side at 
moderate speed and stopped immedi¬ 
ately on discovering defendant’s rap¬ 
id approach.—^Howze v. Hollands- 
worth, La.App., 26 So.2d 381. 

(3) Driving with only one head¬ 
light burning.—Foster v. Beckman, 
Tex.Civ.App., 85 S.W.2d 789, error re¬ 
fused. 

(4) Other matters. 

La.—Muse v. Gulf Refining Co., App., 
8 ,So.2d 330. 

Pa.—Trupp V. Crow, Com.Pl., 39 
Berks Co. 73. 

86. La.—Rosenbloom v. Mercer, 
App., 8 So.2d 328. 

Neb.—^Most V. Cedar County, 252 N. 

W. 465, 126 Neb. 54. 

Wash.—^Piland v. Yakima Motor 
Coach Co., 298 P. 419, 162 Wash. 
456. 

42 C.J. p 947 note 35. 

Recovery held barred 

Driver who proceeded down street 
after seeing approaching motorist 
swing over to same side of street to 
pass parked truck was held guilty of 


contributory negligence, which 
harred recovery for damages to au¬ 
tomobile, notwithstanding driver at¬ 
tempted to avoid collision by getting 
out of path of approaching motorist. 
—Meisenheimer v. Pullen, 260 N.W. 
756, 271 Mich. 509. 

87. La.—Dominick v. Haynes Bros., 
127 So. 31, 13 La.App. 434. 

42 C.J. p 948 note 36. 

88^ N.J.—^Horowitz v. Gottwalt, 

Sup, 102 A. 930. 

89. Nev.—^Bawden v. Kuklinski, 228 
P. 588, 232 P. 782, 48 Nev. 181. 

Va.—Corpus Juris quoted in Luck v. 
Rice, 29 S.B.2d 238, 240, 182 Va. 
373—Corpus Juris guoted in Stal- 
lard V. Atlantic Greyhound Lines, 
192 S.E. 800, 802, 169 Va. 223. 

90, Cal,—Hardin v. Sutherland, 289 
P. 900, 106 Cal.App. 473. 

Iowa.—Berridge v. Pray, 210 N.W. 
916, 202 Iowa 663. 

La.—Falgout v. Younger, App., 192 
So. 706. 

N.C.—Beaman v. Duncan, 46 S.E.2d 
707, 228 N.C. 600. 

Va.—Corpus Juris guoted in Luck v. 
Rice, 29 S.E.2d 238, 240, 182 Va. 373 
—Corpus Juris guoted in Stallard 
V. Atlantic Greyhound Lines, 192 S. 
E. 800, 802, 169 Va. 223. 

42 C.J. p 948 note 39. 
“Assured-clear-distance-ahead’' rule 
Where automobile and truck were 
traveling side by side in the same 
direction, before collision allegedly 

743 


caused by truck driver's attempt to 
turn into driveway, the "assured- 
clear-distance-ahead” rule was inap¬ 
plicable.—Monen v. Jewel Tea Co., 
288 N.W. 637, 227 low^a 547. 

91. Cal.—^Wright v. Ponitz, 112 P. 
2d 25, 44 Cal.App.2d 215. 

Ind,—Toenges v. Walter, 32 N.E.2d 
95, 109 Ind.App. 41. 

Wash.—Johnson v. Watson, 120 P.2d 
515, 11 Wash.2d 690. 

92. Pa.—^Pelosi v. Hoffman, 94 Pa. 
Super. 398. 

93. Pa.—^Pelosi v. Hoffman, supra. 

94. N.C—Beaman v. Duncan, 46 S- 
B.2d 707, 228 N.C. 600. 

Duty to keep vehicle under control 
Va.—Stallard v. Atlantic Greyhound 
Lines, 192 S.E. 800, 169 Va. 223. 

95. U.S.—Cardell v- Tennessee Elec¬ 
tric Power Co., C.C.A.Ga., 79 F.2d 
934. 

Mmn.—^Nees v. Minneapolis St. Ry. 

Co., 16 N.W.2d 758, 218 Minn. 532. 
Okl.—Union Transp. Co. v. Lamb, 123 
P.2d 660, 190 Okl. 327. 

96. U.S.—Cardell v. Tennessee Elec¬ 
tric Power Co., C.C.A.Ga., 79 P.2(a 
934. 

Me.—Field v. Webber, 169 A. 732, 132 
Me. 236. 

Minn.—^Nees v. Minneapolis St. Ry. 

Co., 16 NW.2d 758, 218 Minn. 532. 
Okl.—Union Transp. Co. v. Lamb, 
123 P.2d 660. 190 Okl. 327. 
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as by the use of necessary lig-hts^^^ or warning- sig¬ 
nals on the rear of the vehicle's to give notice to 
overtaking traffic. Other decisions, however, have 
broadly held that the vehicle ahead has the superior 
right,and that the driver thereof ordinarily owes 
no duty to the following car except to use the road 
in the usual way, in accordance with the laws of the 
road.l It has been held that the driver in the lead 
need not as a rule keep a vigilant watch for drivers 
trailing •him,^ although it has also been held that 
he cannot entirely ignore vehicles in the rear,9 and 
that he may be required to keep a lookout for ve¬ 
hicles to the rear where there appears some partic¬ 
ular fact that calls his attention to the following 


vehicle and imposes some duty on the motorist to 
maintain such a lookout,^ or where he intends to 
execute some maneuver requiring a lookout for, and 
signal to, the following vehicle,^ and some regula¬ 
tions require a driver to keep a lookout for vehicles 
traveling in the same direction approaching from 
the rear.® 

Unless the driver has been made aware, by signal 
or otherwise, of the presence of a vehicle in his 
rear7 or is in a situation where he is bound to an¬ 
ticipate the presence of other vehicles behind him,® 
it has been held that he has the right to assume ei¬ 
ther that there is no other vehicle in close proximity 
in his rear9 or that any such vehicle is under such 


ITeg-Iig-ence sliown 

U.S —Stafford v. Roadway Transit 
Co., D C.Pa., 70 F.Siipp 555, mo¬ 
tion refused 73 F Supp. 458, af¬ 
firmed in part and reversed in part 
on other grounds, C-CA., 1G5 F.2d 
920. 

xa-egflig-ence not shown 
Md.—Greer Transp. Co. v. Knight, 
14G A. 851, 157 Md. 528. 

N.C.—^Warner v. Liazarus, 47 S.E.2d 
496. 229 NC. 27—Guthrie v. Gock- 
ing. 199 SE. 707, 214 N C. 513. 

Pa.—Shoffner v. Schmerin, 175 A. 516, 
316 Pa. 323. 

Wash.—^Andrews v. Stark, 74 P.2d 
99 0, 193 Wash. 204—Brotherton v. 
Day & Night Fuel Co., 73 P.2d 788, 
192 Wash. 362. 

&7. U.S.—Stafford v. Roadway 
Transit Co., D.C.Pa., 70 P.Supp. 555, 
motion refused 73 P.Supp 458, af¬ 
firmed in part and reversed in part 
on other grounds, C.C.A., 165 F.2d 
920. 

Wis.—Crowley v. Clark County, 261 
N.W. 221, 219 Wis. 76. 

Lights generally see supra §§ 263, 
286. 

Knowledge of lights hieing out 

(1) It has been held that driver of 
vehicle struck by automobile was not 
liable for negligence if making rea¬ 
sonable inspection and exercising due 
care to determine that taillights were 
burning, even though lights were out 
when collision occurred. 

Cal —^Nelson v. Signal Oil & Gas Co., 
51 P2d 885, 10 Cal.App.2d 448. 

Ill.—Price V. Bailey, 265 Ill.App. 358. 

(2) It has also been held, however, 
that fact that motorist did not know 
whether taillight was burning at 
time of rear-end collision was not le¬ 
gal excuse for not having light burn¬ 
ing—^Kisling V. Thierman, 243 N.W. 
652, 214 Iowa 911. 

-Violation of statutory reoLiii^^oment 

as to lights held negligence as a mat¬ 
ter of law with respect to collision 
resulting therefrom.—Crowley v. 
Clark County, 261 N.W. 221, 219 Wis. 

76. 


Omission held immaterial where 

not the cause of injury. 

Ill.—Jirkovsky v. Elfman, 55 N E.2d 
2SS, 323 niApp. 282. 

Mich.—Cothran v. Benjamin Cleene- 
werck & Son. 209 N.W. 132, 235 
Mich. 351. 

98. Wash.—Brotherton v. Day & 
Night Fuel Co., 73 P.2d 788, 192 
Wash. 3b2. 

99. Ark—Cohen v Ramey, 147 S. 
W.2d 338, 201 Ark. 713. 

La.—Greer v. Ware, App., 187 So. 842 
—Stevens v. Dean, 6 La.App. 537. 

42 C.J. p 948 note 40. 

1. Ala.—Government St. Lumber Co. 

V. Ollinger, 94 So. 177, IS Ala.App. 
518. 

Fla,—Gosma v. Adams, 135 So. 806, 
102 Fla. 305, 78 A.L R. 1193. 

La.—Franklin v. Cotton Baking Co., 
App, 16 So 2d 70—Greer v. Ware, 
App , 187 So. 842—Roberson v Rod¬ 
riguez, App, 186 So. 853—Session 
V. Kmchen, App., 178 So 635—Fuld 
V. Maryland Casualty Co., 178 So. 
201, App., followed in 178 So. 205 
and 178 So, 206—Ardom v. Robin¬ 
son, App., 176 So. 228. 

Va.—^Neal v. Spencer, 26 S.E.2d 70, 
181 Va. 668. 

2. Miss,—Collins Baking Co. v. 
Wicker, 142 So. 8. 166 Miss. 264. 

Tlx.— Le Sage v. Smith, Civ.App., 
145 S W.2d 308, error dismissed, 
judgment correct. 

Va.—Neal v. Spencer, 26 S.E.2d 70, 
181 Va. 668. 

3. Wash.—Curtis v. Perry, 18 P.2d 
840, 171 Wash. 542. 

4. Tex.—Le Sage v. Smith, Civ.App., 
145 S.W,2d 308, error dismissed, 
Judgment correct 

5. Tex.—Le Sage v. Smith, supra. 

6. Conn.—^Madison v. Morovitz, 188 
A. 665, 122 Conn. 208. 

Construction or loading 
Under some regulations a person 

must not drive on the highway a mo¬ 
tor vehicle so constructed or loaded 
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as to obstruct a view of the highway 
to the rear.—^Holman v. Brady, 3 So 
2d 30. 241 Ala. 487. 

Use of rear-view mirror 
Conn.—Madison v. Morovitz, 188 A. 
665, 122 Conn. 208. 

Fla. —Myrick v. Griffin, 200 So. 383, 
146 Fla 148—Scott v. Stone, 176 So. 
852, 129 Fla. 784—Muse v. Kaler 
Bros. 162 So. 507, 120 Fla. 221. 

7. Towa.—Glover v. Vernon, 285 N. 

W. 652, 226 Iowa 1089. 

La.—Greer v. Ware, App., 187 So. 842 
—Roberson v. Rodriguez, App., 186 
So 853—Ardoin v. Robinson, App, 
176 So. 228—McCain v. Pan-Ameri¬ 
can Petroleum Corporation, App., 
142 So. 376, reinstated on rehear¬ 
ing 146 So. 331. 

Tex.—Sage v. Smith, Civ.App., 145 S. 
W.2d 308, error dismissed, judg¬ 
ment correct. 

Va.—^Neal v. Spencer, 26 S.E.2d 70, 
181 Va. 668. 

Failure to hear horn 

Forward automobile driver not 
hearing horn of overtaking automo¬ 
bile IS not liable for not having done 
so —McCain v. Pan-American Petro¬ 
leum Corporation, La App, 142 So. 
376, reinstated on rehearing 146 So. 
331. 

8. La.—Greer v. Ware, App., 187 So. 
842—Roberson v. Rodriguez, App , 
186 So. 853—Fuld v. Maryland Cas¬ 
ualty Co., App., 178 So. 201, fol¬ 
lowed in 178 So. 205 and 178 So. 
206. 

9. Ala.—Government St. Lumber Co. 
V. Ollinger, 94 So. 177, 18 Ala.App 
518. 

Fla.—Gosma v. Adams, 135 So. 806, 
102 Fla. 305, 78 A.L.R. 1193. 

La—Greer v. Ware, 187 So. 842— 
Roberson v. Rodriguez, App., 186 
So. 853—Session v. Kmchen, App-, 
178 So. 635—Fuld v. Maryland Cas¬ 
ualty Co., App., 178 So. 201, fol¬ 
lowed in 178 So. 205 and 178 So. 206 
—^Ardoin v. Robinson, App., 176 So. 
228. 

Va.—^Neal v. Spencer, 26 S.E.2d 70, 
181 Va. 668. 
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control as not to interfere with his free use of the 
road in front of and to the side of him in any law¬ 
ful manner,10 and may therefore proceed at such 
speed as he chooses,n use whatever portion of the 
highway he prefers,passes or not passi-* vehicles 
in front of him, or stop or start at will,i5 and even 
turn into side roads,l0 without the giving of signals 
of such intentions.17 

Where, however, the driver of a motor vehicle 
is chargeable with notice of the approach of a vehi¬ 
cle from the rear, his use and occupation of the 
road must be reasonable,!^ and he must not unduly 
obstruct the road,i9 although it has been held that 
he is not required to turn out to allow the approach¬ 
ing vehicle to pass until the driver thereof has in 
some way indicated his desire to pass.20 So also, 
the driver of the forward vehicle should not make 
sudden and unexpected stops which may imperil ve¬ 
hicles to the rear, as discussed supra § 301, and 
where the driver of the forward vehicle suddenly 
shifts his line of travel and thereby creates a sud¬ 
den danger to a vehicle which is following him this 
may constitute negligence with respect to injury to 
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the following vehicle or its occupants,^1 or it may 
constitute contributory negligence.22 

Where the driver of the vehicle ahead is on no¬ 
tice as to the existence of following traffic, he 
should signal to vehicles behind his intention to 
make any movements other than proceeding reason¬ 
ably straight ahead without substantial or abrupt 
decrease of speed,23 and in doing so he should use 
the signals which are recognized as indicating cer¬ 
tain operations,24 and, having signaled his intention 
to make a certain movement, should proceed as his 
signal has indicated.^* It has been held, however, 
that the law does not specifically or arbitrarily im¬ 
pose on the driver of a vehicle the duty of signaling 
his intended movements or conduct to persons who 
may be approaching from the rear,26 although cir¬ 
cumstances may arise or exist \vhen in the exercise 
of due care such a signal should be given,27 

Extent of use of road. The reasonableness of the 
use of the road depends largely on the extent of 
its general use,28 and, where a highway is much 
used for travel, this fact alone may be sufficient to 
charge the driver with notice that there may be ve- 


10. Ala.—Government St. Lumber 
Co. V. Ollinger, 94 So. 177, 18 Ala. 
Aop. 518. 

La.—Greer v. Ware. App,, 187 So. 842 
—Roberson v. RcCrig-uez, App., 186 
So. 853—Session v. Kinchen, App., 
178 So. 635—Fuld v. Maryland Cas¬ 
ualty Co., App., 178 So. 201, fol¬ 
lowed in 178 So. 205 and 178 So. 206 
—Ardoin v. Robinson, App., 176 So 
22S. 

Va.—^Neal v, Spencer, 26 S.E.2d 70, 
181 Va. 668. 

11. Ala —Government St. Lumber 
Co. V. Olling-er, 94 So. 177, 18 Ala. 
App. 518. 

La.—Greer v. Ware, App., 187 So. 
842—Roberson v. Rodrig-uez, App., 
186 So. 853. 

Speed and control generally see su¬ 
pra §§ 290-299. 

12. Iowa.—Glover v. Vernon, 285 N, 
W. 652, 226 Iowa 1089. 

La.—Greer v. Ware App., 187 So. 842 
—Roberson v. Rodriguez, App., 186 
So. 853—Fuld V. Maryland Casual¬ 
ty Co., App., 178 So. 201, followed 
in 178 So. 205, and 178 So. 206. 

Mich.—Skaug v. Knappins, 216 N.W. 
403, 241 Mich. 57. 

42 C.J. p 948 note 47. 

Right to use any part of highway 
generally see supra § 276. 

13. Md.—^Meese v. Goodman, 176 A. 
621, 167 Md. 658, 98 A.L.R. 480. 

14. La.—^Roberson v. Rodriguez, 
App., 186 So. 853. 

15. Ala.—Government St. Lumber 
Co. V. Ollinger, 94 So. 177, 18 Ala 
App. 518. 


La.—Greer v. Ware, App., 187 So. 842 
—^Roberson v. Rodriguez, App., 186 
So. 853—Session v. Kinchen, App., 
178 So. 635—^Fuld v. Maryland Cas¬ 
ualty Co.. App., 178 So. 201, fol¬ 
lowed in 178 So. 205, and 178 So. 
206. 

Right to stop generally see supra § 
300. 

IG. Ark.—Cohen v. Rainey, 147 S.W. 
2d 338, 201 Ark. 713. 

La.—Roberson v. Rodriguez, App., 
186 So. 853. 

Okl.—Smith v. Clark, 256 P. 36, 125 
Okl. 18. 

42 C.J. p 948 note 49, 

Turn across county road 

Tenn.—Collins v. Desmond, 1 Tenn. 
App. 54. 

17. Ala.—Government St. Lumber 
Co. V, Ollinger, 94 So. 177, 18 Ala, 
App. 518. 

La—Roberson v. Rodriguez, App., 
186 So. 853—Fuld v. Maryland Cas¬ 
ualty Co., App, 178 So. 201. fol¬ 
lowed in 178 So. 205 and 178 So. 
206. 

18. Ky.—Corpus Juris cited In 
Wright V. Clausen, 69 S.W.2d 1062, 
1064, 253 Ky. 498, 104 A L.R. 480. 

La.—^IVilliams v. Herrin Transfer & 
Warehouse Co., App., 153 So. 313. 

Miss.—Collins Baking Co. v. Wicker, 
142 So. 8, 166 Miss. 264. 

42 C.J. p 948 note 51. 

19. N.T.—Mark v. Fritsch, 88 NE 
380, 195 N.Y. 282, 133 Am.S.R. 800, 
22 L.R.A.,N.S.. 632. 

42 C.J. p 948 note 52. 
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20. In.C.—D reher v. Divine, 135 S.E. 
29, 192 H.C. 325, 47 A.L.R. 696. 

42 C.J. p 948 note 53. 

21. Pa.—Zandras v. Moffett, 133 A. 
817, 286 Pa. 477, 47 A.L.R. 699. 

Wis —Hunter v. Sirianni Candy Co., 
288 N.W. 766, 233 Wis. 130. 

42 C..T. p 948 note 60. 

22. La.—Couvillion v. Zoder, 2 La. 
App. 330. 

Wash.—^Hartley v. Lasater, 165 P. 
106, 96 Wash. 407. 

23. U.S.—Motor Coach Corporation 
V. Lane, C.C.A.Tex., 116 F.2d 264. 

KT.—Russell V. Kemp, 159 N.T.S. 
865, 95 Misc. 582. 

Pa.—Giordano v. Matlack, Com.Pl., 33 
Del.Co. 387. 

Statute requiring automobile driv¬ 
ers to give timely signals must be 
read with reference to its intent 
without narrowing literal meaning.— 
Kerr v. Hansen, 249 P. 977, 140 Wash. 
459. 

24. N.T.—^Russell v. Kemp, 159 N. 
T.S. 865, 95 Misc. 582. 

25. N.T.—Russell v. Kemp, supra. 

42 C.J. p 948 note 56. 

2G. Okl.—Smith v. Rohl, 126 P.2d 61, 
190 Okl. 603—^Union Transp. Co. v. 
Lamb, 123 P.2d 660, 190 Okl. 327. 

27. Okl.—Smith v. Rohl, 126 P.2d 61, 
190 Okl. 603—Union Transp. Co. v. 
Lamb, 123 P.2d 660, 190 Okl. 327. 

28. Ala.—Government St. Lumber 
Co. V. Ollinger, 94 So. 177, Ig Ala. 
App. 518. 
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hides in the rearms and impose on him the obliga¬ 
tion to manage his car so as not to endanger vehi- 
des which may be following him.30 In city streets 
constantly used by automobiles the situation charges 
the driver with notice of the possibility of cars ap¬ 
proaching in the rear^i and imposes on him a cor¬ 
responding duty of care and watchfulness with re¬ 
spect to such cars.32 

Keeping to right. Under some regulations a mo¬ 
torist may be under a duty, with respect to other ve¬ 
hicles traveling in the same direction, to drive on 
the right half, and as close as practicable to the 
right curb or edge, of the roadway.33 

Warning of approaching danger. The driver of 
a vehicle which obscures the vision along the high¬ 
way of the operators of following vehicles, preA^ent- 
ing them from observing conditions affecting their 
safety, has been held under an obligation to use 
reasonable care that warning be given of approach¬ 
ing danger to those whose view of the impending 
peril he obstructs.^^ Ordinarily, however, no duty 
rests on the driver of the forward vehicle to warn 
an automobile in the rear that there is a vehicle ap¬ 
proaching from the opposite direction,35 and it has 


60 C.J.S. 

been held that a motorist is under no duty to drive 
his vehicle on the shoulder of the road so as to 
enable the automobile to his rear to observe an au¬ 
tomobile approaching from the opposite direction 36 
However, where he invites the vehicle behind to 
pass him, he zissumes a duty with respect to the fol¬ 
lowing driver to exercise ordinary care in the per¬ 
formance of such duty.37 

§ 323. - Duties of Vehicle Behind 

a. In general 

b. Space between vehicles 

In Groneral 

Where automobiles are traveling in the same direc¬ 
tion, the driver of the vehicle to the rear must exercise 
reasonable care to avoid injury to others as by keeping 
a lookout and having his vehicle under control, but the 
precise duties of such driver and whether he is negligent 
in colliding with other vehicles generally depend on all 
the circumstances. 

As a general rule, where motor vehicles are trav¬ 
eling in the same direction, the driver of the vehi¬ 
cle to the rear must exercise reasonable care to 
avoid injuries to others, the precise duties of 
such driver39 and whether he is negligent in col- 


29- Ala.—Government St. Lumber 
Co. V. Ollinger, supra. 

La.—Reil v, McNaspy, App., 177 So. 
393. 

30 . Cal.—^Hardin v. Sutherland, 289 
P. 900, 106 Cal.App. 473. 

La.—Roberson v. Rodriguez, App., 
186 So. 853. 

42 C.J. p 94S note 59. 

31 . Ala.—Government St. Lumber 
Co. V. Ollinger, 94 So. 177, 18 Ala. 
App. 618. 

La.—Roberson v. Rodriguez, App, 
186 So. 853. 

32. Ala.—Government St. Lumber 
Co. V. Ollinger, 94 So. 177, 18 Ala. 
App. 518. 

33 . Cal—Matsuda v. Luond, 126 P. 
2d 359, 52 Cal.App.2d 453—Bennett 
V. Chandler, 126 P.2d 173, 52 Cal. 
App.2d 255. 

persons benefited 

Regulation was designed for bene¬ 
fit of drivers of vehicles traveling in 
same direction as one on whom duty 
rests and for benefit of pedestrians. 
—Mathers v. Riverside County, 141 
P.2d 419, 22 Cal.2d 781. 

Tracks 

Truck driver has duty of anticipat¬ 
ing approach from rear of faster 
moving automobiles and has respons¬ 
ibility of avoiding collision when so 
overtaken in so far as collision can 
be avoided by holding truck to right- 
hand side of road.—^Mynck v. Griffin. 
200 So. 383. 146 Fla. 148—Scott v. 
Stone, 176 So. 852, 129 Fla. 784—Muse 


V. Kaler Bros., 162 So. 507, 120 Fla. 
221 . 

34. Kan.—Strimple v. O. K. Ware¬ 
house Co., 98 P.2d 169, 151 Kan. 98. 

Construction or loading of vehicle 
Where the vehicle ahead is so con¬ 
structed or so loaded that it prevents 
those driving behind it from observ¬ 
ing conditions which ought to be 
known to them in order reasonably 
to insure their safety, there is a duty 
on the driver of the vehicle ahead to 
use a reasonable degree of care to 
give timely and ample warning of ap¬ 
proaching danger to those whose 
view he thus obstructs.—Simpson v. 
Snellenburg, 115 A. 403, 96 N.J.Law 
518, 34 A.LR. 503. 

35, N C.—Guthrie v. Go eking, 8 S.E. 
2d 607, 217 N.C. 476. 

Ohio.—Judt V. Reinhardt Transfer 
Co., 17 Ohio Supp- 105. 

38- N.C.—Guthrie v. Gocking, 8 S E. 

2d 607, 217 NC. 476 
37. Ohio.—Judt V. Reinhardt Trans¬ 
fer Co., 17 Ohio Supp. 105. 

38- U.S.—Garden v. Tennessee Elec¬ 
tric Power Co, C.C.A.Ga., 79 F.2d 
934. 

Cal.—^Wright v. Ponitz, 112 P.2d 25, 
44 Cal.App.2d 215—Coyne v. WhifC- 
en, 23 P.2d 530, 132 Cal.App. 699. 
Colo.—Gallagher Transp. Co. v. Gig- 
ffey, 71 P.2d 1039, 101 Colo. 116 
Ill.—^Kornenberger v. Coca-Cola Bot¬ 
tling Co. of Chicago, 58 N.E.2d 334, 
324 I11.APP. 519. 

Mass.—Buda v. Foley, 19 N.E.2d 537, 
302 Mass. 411. 


Minn.—^Nees v. Minneapolis St. By. 

Co., 16 N.W.2d 758. 218 Minn. 532. 
Okl.—Union Transp. Co. v. Lamb, 123 
P.2d 660, 190 Okl. 327. 

Pa—Leedom v. Philadelphia Transp. 

Co., Com.Pl., 58 MontgCo. 392. 

S.C.—Dobson v. Henrietta Mills, 197 
S.E. 313, 187 S.C. 281. 

Motorcyclist 

Cal.—Samuelson v. Siefer, 144 P.2d 
879, 62 Cal.App.2d 320. 

39. La.—^Falgout v. Younger, App., 
192 So. 706. 

N C.—Beaman v. Duncan, 46 S E.2d 
707, 228 N.C. 600. 

Va,—Luck V. Rice, 29 SE.2d 238. 182 
Va. 373—Stallard v. Atlantic Grey¬ 
hound Lines, 192 S E. 800, 169 Va- 
223. 

Drlvixig to left of platform 
Driver, who violated traffic regu¬ 
lation prohibiting him from driving 
to left of streetcar loading platform, 
was chargeable with knowledge that 
others had right to assume that no 
automobile would be on streetcar 
tracks at that particular place, and, 
since he placed himself in a situation 
requiring greatest caution on his 
part, he was under duty to drive in 
such a manner as to avoid collision 
with vehicles making proper left- 
hand turn.—^Eclov v. Dalton, D.C. 
Mun.App., 38 A.2d 661. 

BeuderiiLg assistance 

Driver of automobile, passed by 
truck from rear just before it skid¬ 
ded ofC highway, held not "involved 
in an accident" within statute requir- 
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liding with other vehicks^O generally depend on all 
the circumstances. The duty of an automobilist to 
keep a lookout, discussed generally supra §§ 284- 
287, imposes on him the obligations of observing 
vehicles on the road ahead of him^^ and their move¬ 
ments^^ and of being prepared for movements which 


might reasonably be anticipated.^^ He must watch 
out for signals from the driver of the vehicle 
ahead-i^ and be prepared to avoid danger in case of 
any movement which is properly signaled.'* ^ He 
must keep his car under control*® and operate it 


ing motor vehicle operator so in¬ 
volved to stop and render assistance 
with respect to his contributory neg¬ 
ligence in being injured while going 
to assistance of driver of other car. 
—Butler v. Jersey Coast News Co., 
160 A. 659, 109 N.J.Law 255. 

40. Cal.—^Wohlenberg v. Malcewicz, 
133 P.2d 12, 55 Cal.App.2d 508. 

Wash.—Johnson v. Watson, 120 P.2d 
615, 11 Wash.2d 690. 

KegUgence shown. 

DQ.—Eclov V. Dalton, Mun.App., 38 
’A.2d 661. 

Mass.—Thibodeau v. Webster, 44 N. 

B.2d 647, 312 Mass. 363. 

Mich—Skaug v. Knappins, 216 N.W. 

403. 241 Mich. 57. 

ITegUgence not shown 
La.—Michelli v. Rheem Mfg. Co., 
App., 34 So. 2d 264—Warnick v. 
Louisiana Highway Commission, 
App., 4 So.2d 607, followed in 4 So 
2d 615 and Ledet v. Louisiana 
Highway Commission, 4 So 2d 615, 
first case—^Borey v. Manno, 140 So. 
109, 19 La.App. 270. 

Pa.—Magasiny v. T. M. Smithian 
Trucking Co., 170 A. 397, 112 Pa. 
Super. 267. 

41. TT.S.—^Erown v. Gorum, D.C.La., 
45 P.Supp. 833. 

Cal.—Wright v, Ponitz, 112 P.2d 25, 
44 Cal.App.2d 215—James v. White 
Truck & Transfer Co, 36 P,2d 401, 
1 Cal.App.2d 37. 

Conn.—^Hainel v. Chase Cos., 152 A. 
59, 112 Conn. 286. 

Idaho.—Madron v. McCoy, 126 P.2d 
566, 63 Idaho 703. 

Iowa.—Bonnett v. Oertwig, 14 N.W. 
2d 739, 234 Iowa 864—Ege v. Born, 
236 N.W. 75, 212 Iowa 1138. 

Ky.—Jellico Grocery Co. v. Biggs, 68 
S.W.2d 429. 252 Ky. 827. 

La.—McDaniel v. Capitol Transport 
Co., App., 35 So.2d 38—Finance Se¬ 
curity Co. V. Thurman, App, 9 So. 
2d 846—Neville v. Postal Telegraph 
Cable Co„ 126 So. 720, 13 La.App. 
76. 

Mich.—Schneck v. Genesee County 
Road Commission, 295 N.W. 234, 
295 Mich. 482—Bowmaster v. Wil¬ 
liam H. De Pree Co. 233 N.W. 395, 
252 Mich. 505. 

Pa.—Cirquitella v. C. C. Callaghan, 
Inc., 200 A. 588, 331 Pa. 465—Meek 
V. Allen, 58 A.2d 370, 162 Pa.Super. 
495—Labman v. Haggerty, 28 A.2d 
727, 150 Pa.Super. 521. 

S.C.—Dobson v. Henrietta Mills, 197 
S.E. 313, 187 S.C. 281. 

Wash.—Cronin v. Shell Oil Co., 112 
P.2d 824, 8 Wash.2d 404—Ritter v. 


Johnson, 300 P. 518, 163 Wash. 153, 
79 A.LR. 1270. 

42 C.J. p 949 note 66. 

A motorcyclist, able to see vehicle 
on highway ahead of him, is charge¬ 
able with seeing it, in absence of 
some situation constituting legal ex¬ 
cuse for failure to see it.—Michael v. 
Saul, Ohio App.. 42 N.E.2d 219. 
second, vehicle ahead 
Failure of driver who was follow¬ 
ing another automobile to see, or re¬ 
member having seen, an automobile 
in front of the automobile being fol¬ 
lowed was held not evidence of negli¬ 
gence.—^Rankin v. Nash-Texas Co., 
105 S.W.2d 195, 129 Tex. 396. 

42 . Ark.—Cohen v. Ramey, 147 S.W. 
2d 338, 201 Ark. 713. 

42 C.J. p 940 note 67. 

43 . Ark.—Jones v. King, 204 S.W.2d 
548, 211 Ark. 1084. 

Md.—Mitchell v. Dowdy, 42 A.2d 717, 
184 Md. 634. 

Mass.—^Buda v. Foley, 19 N.E.2d 537, 
302 Mass. 411. 

42 C J. p 949 note 68. 

Car parked at curb 

Plaintiff held not required to watch 
car parked at curb which backed into 
his path.—Buckbee v. Schofield, 143 
A. 884, 108 Conn. 560. 

Assumption. 

A driver does not have right to as¬ 
sume that truck ahead will continue 
going straight ahead rather than turn 
at intersection, in view of statute 
prohibiting passing at intersection.— 
Griffith Freight Lines v. Benson, 176 
So. 370, 234 Ala. 613. 

44 . Ark.—Cohen v. Ramey, 147 S.W. 
2d 338, 201 Ark. 713—Schlosberg v. 
Doup, 63 S.W.2d 337, 187 Ark. 931. 

Ky.—Corpus Juris cited in Cook v. 
Gillespie, 82 S.W.2d 347, 348, 259 
Ky. 281—Corpus Juris cited in 
Wright V. Clausen, 69 S.W.2d 1062, 
1064. 253 Ky. 498, 104 A.L.R. 480. 
Pa—Lang v. Hanlon, 153 A. 143, 302 
Pa. 173. 

42 C.J. p 949 note 69. 

45. Ark.—^Britt Trucking Co. v. 
Ringgold, 192 S.W.2d 532, 209 Ark. 
769 —Schlossberg v. Doup, 63 S.W. 
2d 337, 187 Ark. 931. 

Cal.—Coyne v. Whiffen, 23 P.2d 530, 
132 Cal-App. 699. 

Iowa.—Harmon v Gilligan, 266 N.W. 
288, 221 Iowa 605. 

Ky.—^Wright v. Clausen, 69 SW.2d 
1062, 253 Ky. 498, 104 A.L.R. 480. 
N-J.—Mahan v. Walker, 114 A. 246, 
96 N.J.Law 78. 
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Va.—Lawson v. Darter, 160 S.E. 74, 
157 Va. 2S4. 

Arm signal 

Overtaking motorist must take no¬ 
tice of bus driver's arm signal, not¬ 
withstanding absence of mechanical 
signaling device on bus—Farmer v. 
School Dist. No. 214, King County* 
17 P.2d 899, 171 Wash. 278. 

Iiawful speed 

Fact that truck driver striking car 
ahead making left turn after signal 
was driving at lawful speed did not 
necessarily show freedom from negli¬ 
gence.—^Inouye v. Gilboy Co., 300 P. 
835, 115 Cal.App. 25. 

46. IT.S.—Brown v. Gorum, D.C.La., 
45 F.Supp. 833. 

Ark.—^Ward v. Haralson, 120 S.W.2d 
322, 196 Ark. 785. 

Cal.—Wright v. Ponitz. 112 P.2d 25, 
44 Cal.App.2d 215. 

Ill.—Fisher v. Allen, 79 N.E.2d 529, 
334 Ill.App. 393. 

Ind.—^Corpus Juris quoted in Lewm 
V. Moll, 186 N.E. 905, 907, 98 Ind. 
App. 1. 

low'a.—^Harmon v. Gilligan, 266 N.W. 
288, 221 Iowa 605. 

La.—Burns v. Evans Cooperage Co., 
23 So.2d 165, 208 La. 406—McDaniel 
V. Capitol Transport Co., App., 35 
So.2d 38—^Vienne v. Chalona, App., 
28 So.2d 154—Boudra v. Williams, 
App., 17 So 2d 502—^Forst v. Trav¬ 
elers Ins. Co, App., 15 So,2d 100— 
Fuld V. Maryland Casualty Co., 
App., 178 So. 201, followed m 178 
So. 205 and 178 So. 206—^Ardoin v. 
Robinson, App., 176 So. 228. 

Md.—Mitchell v. Dowdy, 42 A2d 717, 
184 Md. 634. 

Mo—Matthews v. Mound City Cab 
Co, App., 205 S.W2d 243. 

Okl.—Smith v. Clark, 256 P. 36, 125 
Okl. 18. 

Pa.—Cirquitella v. C. C. Callaghan, 
Inc., 200 A. 588, 331 Pa. 465—Meek 
V. Allen, 58 A. 2d 370, 162 Pa.Super. 
495—Labman v. Haggerty, 28 A.2d 
727, 150 Pa. Super. 521—Loser v. 
Mannino, Com.Pl., 54 Dauph.Co. 
268. 

S.C.—Dobson v. Henrietta Mills, 197 
S.E. 313, 187 S.C. 281. 

Tenn.—Russell v. Furniture Renewal, 
151 S.W.2d 1066, 177 Tenn. 625. 

42 C.J. p 949 note 71. 

Distance of visibility 

Under statute, driver of automobile 
which is following another vehicle 
should operate automobile in such, 
manner and maintain it under such, 
control as to enable him to stop with¬ 
in the one hundred-foot distance that 



§ 323 


MOTOR YESICLES 


with care^'^ so that he will not run into vehicles 
ahead of him,48 and a collision with a vehicle ahead 
may constitute negligence or contributory negli¬ 
gence,imposing liability or barring recovery, as 
discussed infra § 328, provided the operator of the 
automobile ahead was driving in accordance with 

his rights.50 


60 C.J.S. 

The duty of the driver of the vehicle proceeding 
at the rear of another to avoid injury to, or colli¬ 
sion with, the forward vehicle may require him to 
regulate his speed properly, in order to be able to 
meet the usual and ordinary movements of an au¬ 
tomobile using the highway,5l or to provide for a 


the rear warningr sign of the other ve¬ 
hicle is required by statute to be vis¬ 
ible.—Curtiss V. Fahle, 139 P.2d 827, 
3 57 Kan. 226. 

S jaervency or traffic signal 

Although ordinarily a signal warn¬ 
ing vehicles in rear is necessary 
when vehicle in front is stopped, nev¬ 
ertheless there is imposed on opera¬ 
tor.*? of rear vehicles the correspond¬ 
ing duty of having their vehicles un¬ 
der such control as to be able to stop 
in time to prevent running into auto¬ 
mobile ahead in case such vehicle 
comos to a sudden stop in case of an 
emergency or in obedience to traffic 
signals.—^Russell v. Furniture Re¬ 
newal, 151 S.W.2d 1066, 177 Tenn. 
625. 

Xoss of control not due to fault of 
driver of following vehicle held not 
to constitute negligence. 

La—lOagle Star & British Dominions 
Ins. Co. V. Dicks, 139 So. 156. 19 
La.App. 873- 

Tenn.—Sweet v. Capps, 10 Tenn.App. 
24. 

47. TJ.S.—^Dixie Motor Coach Corpo¬ 
ration V Lane, C.CA.Tex., 116 F.2d 
264—Stafford v. Roadway Transit 
Co., D.C.Pa., 70 F Supp. 555, mo¬ 
tion refused 73 F.Supp. 458, af¬ 
firmed in part and reversed in part 
on other grounds, C.C.A., 165 F,2d 
920. 

Conn.—Shanley v. Connecticut Co, 6 
A 2d 363, 125 Conn. 472. 

Ind.—'Corpus Juris quoted in Lewin 
V. Moll, 186 N.E. 905, 907, 98 Ind 
App. 1. 

Iowa.—Bonnett v. Oertwig, 14 N.W. 
2d 739, 234 Iowa 864—Glover v. 
Yernon, 285 N.W. 652, 226 Iowa 
1089—Corpus Juris cited in Greg¬ 
ory v. Suhr, 268 NW. 14, 16, 221 
Iowa 1283. 

ICy.—^Vinson v. Kissinger’s Adm’r, 
119 SW.’d 628, 274 Ky. 606—Cor¬ 
pus Juris cited in Cook v. Gillespie, 
82 SW2d 347, 348. 259 Ky. 281. 
Mass.—Buda v. Foley, 19 N.E 2d 537, 
802 Mass. 411. 

Pa.—Lang v. Hanlon, 153 A. 143, 302 
Pa. 173. 

S.C.—^Dobson v. Henrietta Mills, 197 
S.E. 313, 187 S.C. 281. 

Tox.—Le Master v. Fort Worth 
Transit Co., Civ.App., 142 S.W.2d 
908, reversed on other grounds, 
Sup., 160 S.W.2d 224, 138 Tex. 512. 
Wash.—Bell v. Northwest Cities Gas 
Co.. 2 P.2d 644, 164 Wash. 450. 

42 C.J. p 949 note 72. 

43. U.S.—Garden v. Tennessee Elec¬ 


tric Power Co., C.C.A.Ga., 79 F.2d 
934 

Cal-—Wright v. Ponitz, 112 P.2d 25, 
44 Cal.App.2d 215. 

Idaho.—Corpus Juris cited in Colwell 
v. Bolhwell, 89 P.2d 193, 196, 60 
Idaho 107. 

Ind.—Toenges v. Walter, 32 N.E.2d 
95, 109 .Tnd App. 41—Corpus Juris 
quoted in Lewin v. Moll, 186 N.E. 
905, 907, 98 Ind App. 1. 

Ky.—Owen Motor Freight Lines v. 
Russell’s Adm’r, 86 S V/2d 70S, 260 
Ky. 795—Wright v. Clausen, 69 S. 
W.2d 1062, 253 Ky. 498, 104 A.L R. 
480. 

La—McDaniel v. Capitol Transport 
Co., App., 35 So.2d 38—Cottone v. 
Jones, App., 7 So.2d 401—Dupuy v. 
Godchaux Sugars, App., 184 So. 730 
—Fuld V. Maryland Casualty Co., 
App, 178 So 201, followed in 178 
So 205 and 178 So. 206—Adams v. 
Morgan, App., 173 So. 540, rehear¬ 
ing- denied 174 So. 157—^McGehee v. 
Hines, 124 So. 846, 12 La.App 13— 
Touman v. McConnell & McConnell, 
7 LaAp-p. 315—^Lucas v. Peart, 3 
La.App. 431. 

Md.—Mitchell v. Dowdy, 42 A.2d 717, 
184 Md. 634, 

Mass.—Buda v. Foley, 19 N.E 2d 53'7, 
303 Mass. 411—^Wooluei v. Perry, 
163 NE 750, 265 Mass 74. 

Ohio.—^Higbee Co. v, Lindemann, 3 
NE.2d 426, 131 Ohio St. 479. 

Okl.—Smith v. Clark, 256 P. 36, 125 
Okl. 18. 

Pa.—Cirquietella v. C. C. Callaghan, 
Inc, 200 A. 588, 331 Pa. 465—Meek 
V. Allen, 58 A.2d 370, 162 Pa.Super. 
495. 

S.D.—^Pfleger v. Wilhelm, 274 N.W. 
872, 65 S.D. 464. 

Wash —Cronin v Shell Oil Co., 112 
P,2d 824, 8 Wash.2d 404. 

42 C.J. p 949 note 73. 

Failure to apply brakes 

Driver of automobile running into 
rear of automobile ahead was guilty 
of negligence in failing to apply his 
brakes after he saw, or should have 
seen, the automobile ahead coming 
to a stop at a time when he was 
twenty or thirty feet behind.—He¬ 
bert V. Keller, Da.App., 17 So.2d 746. 
Slow-moving line of velilcles 
Tenn.—^Russell v. Furniture Renewal, 
151 S.W.2d 1066, 177 Tenn. 525. 

49. D.C.—Jarvis v. Bostic, 79 F.2d 
831, 65 App.D.C. 78. 

Kan.—Cannon v. Brown, 51 P.2d 1007, 
142 Kan. 700. 

La.—^Finance Security Co. v. Thur¬ 
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man, App., 9 So.2d 846—Ravare v. 
McCormick & Co . App., 166 So. 183 
—Howard v. Rowan, App., 154 So. 
382—Stromer v, Dupont, App., 150 
So 32. 

Mich—Fugere v. Aronson, 28l NW 
396, 285 Mich. 661. 

Pa.—Shoffner v. Schmerin, 175 A. 516 
316 Pa. 323. 

Unavoidable injury 

Driver of trailing truck cannot be 
excused from liability because he was 
unable to avoid injury to occupant in 
automobile ahead after he had placed 
occupant in peril.—^Wright v. Claus¬ 
en, 69 S.W.2d 1062, 253 Ky. 498, 104 
A.L.R. 480. 

Running into unllgrlifed vehicle 
Mich.—^Holsaple v. Superintendents 
of Poor of Menominee County, 206 
NW. 529, 233 Mich. 603. 

Mo.—Smith v. Producers Cold Stor¬ 
age Co , App., 128 S.W.2d 299. 

N.C —^Austin V. Overton, 21 S E.2d 
887, 222 N.C. 89. 

Wis —Knapp v. Sommerville, 219 N. 

W. 369, 196 Wis. 54. 

42 C J. p 949 note 73 [cj. 

Negligence as matter of law 
U.S.—Wright V. Rickenbacher 
Transp., C C.A.Ohio, 138 P.2d 414. 
Mich.—Holsaple v. Superintendents 
of Poor of Menominee County, 206 
N.W. 529, 232 MKh 603. 

Pa—Hasserick v. Walker, 55 Montg. 
Co. 60. 

Wis.—Knapp v. Sommerville, 219 N. 
W. 369, 196 Wis. 54. 

50- La.—Bums v. Evans Cooperage 
Co., 23 So.2d 165, 208 La. 406—Mc¬ 
Daniel V. Capitol Transport Co., 
App., 35 So. 2d 38. 

Primary negligence 

Where the jury found on sufficient 
evidence that driver of defendants' 
truck was g^uilty of primary negli¬ 
gence resulting in collision with 
plaintiff's following truck, plaintiff's 
negligence, if any, was contributory 
negligence, and the case was not an 
appropriate one for the application 
to plaintiff’s conduct of the statute 
requiring motorists to operate their 
vehicles in such a manner that they 
can be stopped within the assured 
clear distance ahead.—Smith v. Rohl, 
126 P.2d 6 L 190 Okl. 603. 

51. Idaho.—^Madron v. McCoy, 126 
P.2d 566, 63 Idaho 703. 

La.—McDaniel v. Capitol Transport 
Co , App., 35 So.2d 38—Boudra v. / 
Williams, App., 17 So.2d 502—Cot- ! 
tone v. Jones, App., 7 So.2d 401— t 
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sudden stop or decrease of speed,52 where the ac¬ 
tion of the forward vehicle is one which should rea¬ 
sonably be anticipated by the following driver.®^ 
Also, the operator of the vehicle to the rear may be 
required to reduce his speed or to stop where his 
vision is interfered with,54 has been held, how¬ 
ever, not negligent, as a matter of law, to drive at 
a rapid speed, within the statutory speed limit, in 
the rear of a car whose operator has not communi¬ 
cated any intention of changing his course.55 

The operator of the car behind is not, on the other 
hand, under a duty to be prepared for movements or 
changes of direction of the car ahead which could 
not reasonably be anticipated,56 and is not bound to 
anticipate that the vehicle ahead of him will, sud¬ 


denly and vrithout warning, turn across or obstruct 
his path.57 The operator of the following vehicle 
confronted with a sudden and unexpected maneuver 
of the forward car is not held to the same burden 
of avoiding a collision or other accident as a person 
who has had time for deliberate action,58 and, in 
case of a sudden emergency not due to his own 
fault, he is not required to pick and choose nicely 
and weigh correctly the means of avoiding the im¬ 
minent danger.59 The driver of the following ve¬ 
hicle has the right to rely on compliance, by the 
driver of the vehicle ahead, with laws and regula¬ 
tions with respect to the use of the road,60 such as 
that the driver of the leading vehicle give timely 
warning, by an appropriate signal, of his purpose 
to stop or decrease the speed of his car^i or to 


Adams v. Morgan, App., 173 So. 
540, rehearing denied 174 So 157— 
Stromer v. Dupont, App., 150 So. 
32—Roberts v. Eason, 6 La,App. 
703—Le Eoeuf v. Benoit, 3 La.App. 
669—Henican v. Woodman & Bald¬ 
win, 1 La.App. 281- 
Mass—Buda V. Foley, 19 N.E.2d 537, 
302 Mass. 411. 

N.C.—Tarrant v. Pepsi Cola Bottling 
Co., 20 S.E.2d 565, 221 N.C. 390. 

Pa.—Lang v. Hanlon, 153 A. 143, 302 
Pa. 173—Soha v. Spaulding Bak¬ 
eries, 188 A. 381, 124 Pa.Super. 205 
—Stadale v. John J. Pelin & Co., 
181 A. 327, 119 Pa.Super, 364—Le- 
lar V. Quaker City Cabs, 164 A 105, 
108 Pa.Super. 15—Farmer v. Nevin 
Bus Lines, 163 A. 41, 107 Pa.Super. 
153. 

S.C.—Dobson v. Henrietta Mills, 197 
S.B. 313, 187 S.C. 281. 

Abrupt left turn 

Even if truck driver negligently 
made an abrupt left turn without 
warning, following motorist, who 
was far enough to rear to have avoid¬ 
ed mishap if he had been traveling at 
reasonable rate of speed, but who 
was traveling at such speed that he 
could not stop and, who swerved au¬ 
tomobile to left to avoid collision and 
went into ditch, was guilty of negli¬ 
gence.—Burns v. Evans Cooperage 
Co., App, 17 So.2d 743, affirmed 23 So. 
2d 165, 208 La. 406- 
Excessive speed held negligence 
Iowa.—Ellis V. Bruce, 252 N-W. 101, 
217 Iowa 258. 

Ohio.—Gumley v. Cowman, 193 N.E. 

627, 129 Ohio St. 36 
Tex,—Oriental Oil Co. v. Brown, 106 
S W.2d 136, 130 Tex. 240. 

52. Ky.—Owen Motor Freight Lines 
V. Russell's Adm'r, 86 S.W.2d 708, 
260 Ky. 795. 

La.—Weitkam v. Johnston, App., 5 
So.2d 582, rehearing denied 6 So.2d 
54—Overstreet v. Ober, 130 So. 648, 
14 La App. 633. 

Mont.—McDonough v. Smith, 284 P. 
542, 86 Mont. 545. 


Tex.—Rankin v. Nash-Texas Co., Civ. 
App., 73 S.1V.2d 6SO, error granted. 

53. La.—^Vienne v. Chalona, 28 So.2d 
151—Hill V. Knight, App., 163 So. 
727. 

54. Ind.—Corpus Juris quoted in 
Lewin V. Moll, IS6 H.E. 905, 907, 98 
Ind.App. 1. 

Ky.—Dixie Ice Cream Co. v. Ravenna 
Grocery Co.. 206 S.W.2d 824. 

Wis.—Pietsch v. McCarthy, 150 N.W. 
482, 159 Wis 261. 

Duty to reduce speed when view ob¬ 
structed generally see supra § 294. 
Cloud of snow 

Wyo—^Price v. State Highway Com¬ 
mission, 167 P.2d 309. 

Dazzling lights 

Driver of automobile who fails to 
stop his automobile if he cannot see 
another automobile on highway ahead 
of him going in same direction be¬ 
cause of bright lights of approaching 
automobile, and who by such failure 
has collision with automobile in front 
of him, is guilty of negligence. 

U.S.—Spell V. U. S., D.CFla., 72 F. 
Supp 731. 

N.C —McKinnon v. Howard Motor 
Lines. 44 S.E.2d 735, 228 N.C. 132. 
Pa.—Vierling v. Fry, 46 A.2d 473, 354 
Pa 66. 

Vt—Taylor v. Quesnel, 29 A.2d 812, 
113 Vt. 36. 

42 C.J. p 950 note 74 [a]. 

55. Tenn.—Gary v. Powell, 8 Tenn. 
Civ.App. 363. 

56. Cal.—Young v. Cerrato, 37 P.2d 
10B3, 2 CaLApp.2d 421. 

La.—Martin v. Breaux, App., 165 So. 
743. 

Neb.—O’Brien v. J. I. Case Co., 2 N. 

W.2d 107, 140 Neb. 847. 

N.T.—willing V. Harrison, 199 N.E. 
761, 269 N.T. 461. 

Okl.—Shell Petroleum Corporation v. 

Perrin, 64 P.2d 309, 179 Okl. 142. 
Tenn.—Chattanooga Ice Delivery Co. 
V George F. Burnett Co., 147 S.W. 
2d 750, 24 Tenn.App. 535. 

'^asb.—Yates F. Hamm Funeral 
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Home V. Biles, 101 P.2d 597, 3 
Wash.2d 592. 

42 C.J. p 950 note 75. 

57. Pa.—Wilson v. Consolidated 
Dressed Beef Co., 145 A. 81, 295 Pa. 
168. 

Tenn.—Chattanooga Ice Delivery Co. 
V. George F. Burnett Co , 147 S.W. 
2d 750, 24 Tenn.App. 535. 

43 C.J. P 950 note 76. 

58. Wash—Grapp v. Peterson, 168 
P.2d 400, 25 Wash.2d 44. 

59. U.S.—Cook Paint & Varnish Co. 
V. Hickling, C.C.A.Neb., 76 F.2d 
718. 

Negligence or contributory negli¬ 
gence not shown 

Conn.—Jones v. Kailenta, 169 A. 919, 
117 Conn. 691 

La.—Martin v. Breaux, App., 165 So. 
743—Chitwood v. King, App., 155 
So. 466. 

Sudden emergency not shown 
Ark —Madison-Smith Cadillac Co. v. 
Lloyd, 43 S.W.2d 729, 184 Ark. 542. 

60. Cal.—Young v. Cerrato, 37 P.2d 
1063, 2 Cal.App.2d 421. 

La.—^Adams v. Morgan, App., 173 So. 

540, rehearing denied 174 So. 157. 
Pa.—^Atkinson v. Coskey, 47 A.2d 156, 
35 4 Pa. 297. 

Wash.—Davis v, Browne, 147 P.2d 
263, 20 Wash.2d 219. 

Anticipation of collision 

The driver of loaded logging truck 
and trailer, in absence of knowledge 
to the contrary, had right to assume 
that due care would be exercised 
by drivers of two preceding loaded 
logging trucks and trailers and he 
was not bound to anticipate that a 
collision between i.he preceding vehi¬ 
cles would obstruct the highway.— 
French v. Christner, 143 P.2d 674, 
173 Or. 158. 

61. Iowa.—Clark v. Weathers, 159 
N.W. 585, 178 Iowa 97. 

Ky.—Berry v. Jorris, 199 S.W.2d 616 
303 Ky. 799—^Vinson v. Kissinger's 
Adm’r, 119 S.W.2d 628, 274 Ky. 606. 
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turn.®^ The motorist to the rear also has the right 
to assume that vehicles in front of him will observe 
rules prescribed by law respecting lights on the 
rear thereof,and, seeing no light, he may pro¬ 
ceed on the assumption that no vehicle is in front 
of him until the contrary appears but it has also 
been held that a motorist must be vigilant and an¬ 
ticipate the presence on the highway of other vehi¬ 
cles, although they do not have their taillights burn¬ 
ing.®® The driver of the vehicle to the rear is not 
required to sound his horn to indicate his presence 
where he makes no attempt to overtake and pass the 
vehicle ahead.®® 

b. Space between Vehicles 

Generally, the driver of a motor vehicle has the right 
to follow a vehicle in front of him at a reasonably safe 
distance, but the precise space which must be main¬ 
tained is to be determined according to the standard of 
reasonable care, taking into consideration the surround¬ 
ing circumstances, and should be such as to enable the 


driver to meet the usual and ordinary movements of other 
vehicles and to avoid possible injury. 

As a general rule, the driver of a motor vehicle 
has the right to follow a vehicle in front of him at 
a reasonably safe distance,®'3' and the mere fact that 
one vehicle is moving in close proximity to, and 
keeping up with, another does not of itself consti¬ 
tute negligence®® or negligence per se;®® but ordi¬ 
narily it is the duty of the driver of the rear vehi¬ 
cle to keep such distance from the vehicle ahead as 
to enable him to meet the ordinary movements of 
other vehicles using the highway and to avoid possi¬ 
ble injuryJO It has been held that no absolute rule 
can be laid down with respect to how closely an au¬ 
tomobile may follow another vehicle'll in the ab¬ 
sence of any fixed distance prescribed by statute or 
other regulation,but the space which must be 
maintained between the two vehicles is to be de¬ 
termined according to the standard of reasonable 
care,*^® taking into consideration all the surround- 


Minn.—^Corpus juris cited in Peterson 

V. Boll. 238 N.W. 324. 326, 184 
Minn. 213. 

Pa.—Keller v. Keystone Furniture 
Co., 1 A.2d 562, 132 Pa.Super. 547. 
Vt.—Garvey v. Michaud, 184 A. 712, 
108 Vt. 226. 

62. Ky.—Berry v. Jorris, 199 S.W.2d 
616, 303 Ky. 799. 

La.—^Monroe Hardware Co. v. Mon¬ 
roe Transfer & Warehouse Co, 
App., 167 So 498—^Aleng-i v. Hart¬ 
ford Accident & Indemnity Co, 
App , 167 So. 130. 

63- Cal.—Butcher v. Thornhill, 58 P. 

2d 179, 14 Cal App.2d 149 
Colo.—Gallaffher Transp. Co. v. Gig”- 
gey, 71 P.2d 1039. 101 Colo. 116. 

Ga.—Bach v. Brag-g Bros. & Black- 
well, 186 S.E. 711, 53 Ga.App. 574. 
Ky,—Roederer's Adm'x v. Gray, 69 
S.VV.2d 998, 253 Ky. 669. 

Mass.—Baker v. Hemingway Bros. 
Interstate Trucking Co., 12 N.E 2d 
95, 299 Mass. 76. 

64. Colo.—Gallagher Transp. Co. v. 
Giggey, 71 P.2d 1039, 101 Colo. 116. 

Ky.—Roederer’s Adm'x v. Gray, 69 S. 

W. 2d 998, 253 Ky. 669. 

65. Cal.—Butcher v. Thornhill, 58 F. 
2d 179, 14 Cal.App.2d 149. 

66. Okl —Shell Petroleum Corpora¬ 
tion V. Perrin, 64 P.2d 309, 179 Okl. 
142. 

42 C.J. p 917 note 91 [d]. 

67. La.—^Leon v. Neal, App., 34 So.2d 
27C. 

Ohio.—Sharp v. Russell, 174 N.E 617, 
37 Ohio App. 306 

Wash.—Cronm v. Shell Oil Co., 112 
P.2d 824, 8 Wash.2d 404. 

68. Conn.—Shanley v. Connecticut 
Co., 6 A.2d 363, 125 Conn. 472. 

La.—^McDaniel v. Capitol Transport 
Co.. App., 35 So.2d 38. 


Md—Mitchell v. Bowdy, 42 A.2d 717, 
184 Md. 634—Greyhound Cab v. 
Sewell, 190 A. 814, 172 Md. 699. 

69. La.—Bilich v. Templeman Bros., 
App., 164 So. 261. 

42 C.J p 950 note 80 [a]. 

70. Ky.—Owen Motor Freight Lines 
V. Russell's Adm'r, 86 S.W.2d 708, 
260 Ky. 795. 

La—Burns v. Evans Cooperage Co., 
23 So.2d 165, 208 La. 406—Cottone 
V. Jones, App., 7 So 2d 401—^Adams 
V. Morgan, App., 173 540, re¬ 

hearing denied 174 So. 157—Allen 
V. Allbritton, App, 172 So 198— 
Jones V. Thibodeaux, App., 163 So. 
183—Roberts v. Eason, 6 La App. 
703 

Md.—Mitchell v. Bowdy, 42 A.2d 717, 
184 Md. 634. 

Mass.—Buda v. Foley, 19 N.E.2d 537, 
302 Mass. 411. 

R.I.—Riccio V. Ginsberg, 139 A. 652, 
49 R.I. 32, 62 A.L.R. 967. 

Tenn.—Russell v. Furniture Renewal, 
151 S.W.2d 1066, 177 Tenn. 525. 
Tex—Le Master v. Fort Worth 
Transit Co., Civ App., 142 S.W.2d 
908, reversed on other grounds 160 
S.W.2d 224, 138 Tex. 512. 

Vt.—Williamson v. Clark, 163 A. 448, 
103 Vt. 288. 

Wash.—Cronin v. Shell Oil Co., 112 
P.2d 824, 8 Wash 2d 404—^Ritter v. 
Johnson, 300 P. 518, 163 Wash. 153, 
79 A.L.R. 1270. 

Collision 

Follov/ing driver should maintain 
such interval that he can avoid colli¬ 
sion with leading car under circum¬ 
stances which should reasonably be 
anticipated by following driver.— TTU I 
V. Knight, La App., 163 So. 727. 
Emergency 

It is negligence for automobile ap¬ 
proaching another to follow so close 
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behind at such speed that motorist 
cannot stop in case of emergency.— 
Roberson v. Rodriguez, La App., 186 
So. 853. 

Negligence per se 

A violation of any of statutory 
provisions relative to following an¬ 
other vehicle at a reasonable distance 
would be negligence per se.—Tarrant 
V. Pepsi Cola Bottling Co., 20 S E.2d 
565, 221 N.C. 390. 

71. U.S—Garden v. Tennessee Elec¬ 
tric Power Co., C.C.A.Ga., 79 P.2d 
934. 

Md.—Greyhound Cab v, Sewell, 190 
A. 814, 172 Md. 699. 

42 C J. p 950 note 78, 

72. Va.—Isenhour v. McGranighan, 
17 SE.2d 383, 178 Va. 365. 

Violation of statute constitutes negU- 
gence 

Va.—Isenhour v. McGranighan, su¬ 
pra. 

Statute held not applicable 
La.—Bilich V. Tonipleman Bros., 
App., 164 So. 261. 

73. U.S—Garden v. Tennessee Elec¬ 
tric Power Co., C.C.AGa., 79 P.2d 
934. 

La.—McDaniel v. Capitol Transport 
Co., App., 35 So.2d 38—Hill v. 
Knight, App, 163 So. 727. 

Md.—Greyhound Cab v. Sewell, 190 
A. 814. 172 Md, 699. 

Mass.—^Buda v. Foley, 19 N.E.2d 537, 
302 Mass. 411. 

Mich.—Rossien v. Berry, 9 N.W.2d 
895, 305 Mich. 693. 

Neb.—O'Brien v. J. I. Case Co., 2 N. 

W.2d 107, 140 Neb. 847. 

N G.—Hobbs V. Mann, 155 S.E. 163, 
199 N.C. 532. 

Wash.—Johnson v. Watson, 120 P.2d 
515, 11 Wash.2d 690. 

42 C.J. p 950 note 79. 
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ing circumstances,including such matters as the 
locality,'^® road conditions,*^6 weather conditions,'^'^ 
traffic conditions,78 the character of the vehicle be¬ 
ing driven*^8 and of the vehicle ahead,SO and the 
speed at which the vehicles are proceeding.81 

The space should be sufficient to enable the oper¬ 
ator of the car behind to avoid danger in case of 
a sudden stop or decrease in speed by the vehicle 
aheadS2 under circumstances which should reason¬ 
ably be anticipated by the following driver.SS It 
has been held, however, that negligence of the op¬ 
erator of the car behind is not established by the 


mere fact of running into the car ahead of him 
■ when that car stops suddenly,8^ and he is not neg¬ 
ligent in striking the forward vehicle where the 
emergency causing such vehicle suddenly to stop 
was created by the forward motorist's negligence 
and no condition rendering it necessary for him to 
stop quickly and without giving proper signal exist- 
ed.85 

When approaching a street intersection a driver 
is bound to anticipate that a car ahead of him may 
be stopped by traffic signals or conditions,^® and 


Codification of couunon law 

Statutory requirement that a mo¬ 
tor vehicle should not follow another 
vehicle more closely than is reason¬ 
able and prudent, having due regard 
for the speed of such vehicles and 
the traffic on and conditions of the 
highway, is merely a codification of 
the common law.—Peterson v. Min¬ 
neapolis St. Ry. Co., 31 N.W.2d 905, 
226 Minn. 27. 

Becognition of danger 

The statute providing that a driv¬ 
er of a motor vehicle shall not follow 
another vehicle closer than is rea¬ 
sonable and prudent, having due re¬ 
gard to speed of such vehicles, traf¬ 
fic upon, and condition of, the high¬ 
way, recognizes that there is danger 
of collision between motor vehicles 
traveling in same direction upon 
same highway following each other 
too closely.—Southwestern Freight 
Lines v. Floyd, 119 P.2d 120, 58 Anz. 
249. 

74. U.S-—Garden v. Tennessee Elec¬ 
tric Power Co., C.C.A.Ga, 79 F.2d 
934. 

Conn.— Corpus OTuris cited lu Shanley 

V. Connecticut Co , 6 A 2d 363, 365, 
125 Conn. 472. 

La.—^McDaniel v. Capitol Transport 
Co., App.. 35 So. 2d 38—Hill v. 
Knight, App., 163 So. 727. 

Md.—Mitchell v. Dowdy, 42 A.2d 717, 
184 Md. 634. 

Wash.—Johnson v. Watson, 120 P.2d 
515, 11 Wash.2d 690. 

42 C.J. p 950 note 80. 

ITegligeuce held shown 
Cal.—^Broecker v. Moxley, 28 P.2d 
409, 136 Cal.App. 248. 

Ill.—Finch V. Carlton. 249 Ill.App. 
15. 

75. N.T.—Greenberg v. Robertson- 
Stelling Corp., 216 N.T.S. 340, 127 
Misc. 427. 

76. La.—McDaniel v. Capitol Trans¬ 
port Co., 35 So.2d 38—Hill v. 
Knight, App., 163 So, 727. 

Neb—O’Brien v. J. I. Case Co., 2 N. 

W. 2d 107, 140 Neb 847. 

Wash.—Johnson v. Watson, 120 P.2d 
515, 11 Wash.2d 690—Knudson v. 
Bockwinkle, 208 P. 69, 120 Wash. 
527. 


77. Wash.—^Knudson v. Bockwinkle, 
supra 

78. La.—McDaniel v. Capitol Trans¬ 
port Co-, App., 35 So.2d 38—^Hill v. 
Knight, App., 163 So. 727. 

Minn.—Peterson v. Minneapolis St. 
Ry. Co., 31 N.W.2d 905, 226 Minn. 
27. 

Wash.—Johnson v. Watson, 120 P.2d 
515, 11 Wash.2d 690. 

79. Wash.—^Knudson v Bockwinkle, 
208 P. 59. 120 Wash. 527. 

80. Wash.—^Knudson v. Bockwinkle, 
supra 

42 C.J. p 950 note 86. 

81. La.—^McDaniel v. Capitol Trans¬ 
port Co., App., 35 So.2d 38—^Hill v. 
Knight, App., 163 So. 727. 

Minn-—Peterson v. Minneapolis St. 
Ry. Co., 31 N.W.2d 905, 226 Minn. 
27. 

Neb — O’Brien v. J. I. Case Co, 2 N. 

W.2d 107, 140 Neb. 847. 

42 C.J. p 950 note 87. 

82. Cal.—^Po-wer v. Crown Stage Co., 
256 P. 457, 82 Cal.App. 660. 

Ill.—Fisher v. Allen, 79 N.E.2d 529, 
334 IlLApp. 393. 

Ky.—Owen Motor Freight Lines v. 
Russell's Adm’r, 86 S.W.2d 708, 260 
Ky. 795. 

La —McDaniel v. Capitol Transport 
Co., App., 35 So.2d 38—^Vienne v. 
Chalona App., 28 So.2d 1'54—Weit- 
kam V. Johnston, App., 5 So.2d 
582, rehearing denied 6 So.2d 54— 
Stromer v. Dupont, App., 160 So. 32 
—Swedman v. Standard Oil Co. of 
Louisiana, 125 So. 481, 12 La.App, 
359—^Henican v. Woodman & Bald¬ 
win, 1 LaApp. 281. 

Mass.—Buda v. Foley, 19 N.E.2d 637, 
302 Mass. 411. 

Mo.—Matthews v. Mound City Cab 
Co., App., 1205 S.W.2d 243. 

Mont.—^McDonough v. Smith, 284 P. 
542, 86 Mont. 645. 

Pa—Meek v. Allen, 58 A.2d 370. 162 
PaSuper. 495—^Parmer v. Nevin 
Bus Lines, li63 A 41, 107 PaSuper. 
153. 

Tex.—^Rankin v. Nash-Texas Co-, Civ. 

App., 73 S.W.2d 680, error granted. 
Vt—^^Villiamson v. Clark, 163 A. 448, 
103 Vt 288. 


Wash.—Cronin v. Shell Oil Co., 112 
P.2d 824, 8 Wash.2d 404. 

42 C.J. p 950 note 88. 

Tizue to stop or turn out 

In trailing other automobiles, a 
motorist must keep back a reason¬ 
ably safe distance so as to provide 
for the contingency of the automo¬ 
bile in front suddenly stopping, and 
so that he can stop without a colli¬ 
sion, or can turn out sufficiently to 
pass the vehicle in front without go¬ 
ing across the street in the way of 
traffic approaching in the opposite di¬ 
rection.—^]VIcDaniel v. Capitol Trans¬ 
port Co., La.App., 36 So.2d 38—Rob¬ 
erson V. Rodriguez, La.App., 186 So. 
853. 

Skidding 

A motorist who was driving on wet 
and slippery road in the daytime at a 
speed of twenty-five miles per hour 
at a distance of between fifty and 
seventy-five feet to the rear of a 
truck, and who applied his brakes 
suddenly so as to avert striking rear 
of truck, which swerved to right to 
avoid collision with oncoming auto¬ 
mobile, was guilty of negligence 
in colliding with oncoming auto¬ 
mobile, since he should have antici¬ 
pated that sudden application of 
brakes in emergency would cause his 
automobile to skid.—^Betz v-. Tibo, 
La.App., 195 So. 372. 

83. La.—^McDaniel v. Capitol Trans¬ 
port Co., App., 35 So.2d 38—Hill 
V. Knight, App., 1'63 So. 727. 

84. Ky.—^Fahrenholtz v. Loomis, 132 
S.W.2d 307, '280 Ky. 9. 

La.—Hill V. Knight, App., 163 So. 
727. 

Md.—Greyhound Cab v. Sewell, 190 
A 814, r72 Md. 699. 

Pa.—^Loser v. Mannino, Com.Pl., 64 
Dauph.Co. 268. 

42 C.J. p 950 note 89. 

85. La.—^Leon v. Neal, App., 34 So. 
2d 276. 

86. N.T.—Greenberg v. Robertson- 
Stelling Corporation, '216 N.T.S. 
340, 12'7 Misc. 427, reversed on oth¬ 
er grounds 225 N.T.S. 829, 222 App. 
Div. 21. 

42 C.J. p 950 note 91. 
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may therefore be guilty of negligence in running 
into it when it does stop.®'^ 

Following streetcar. It has been held that an op¬ 
erator of an automobile should not trail a streetcar 
so closely that he cannot comply with a regulation 
requiring him to stop in case the car stops to re¬ 
ceive or discharge passengers, and that it is neg¬ 
ligence for the driver of an automobile traveling 
at about eighteen miles per hour to follow within 
four or five feet of a streetcar immediately in front 
of him.S9 

§ 324. - Passing in General 

As a general rule, a vehicle proceeding along the 
highway has the right to pass another vehicle traveling 
in the same direction if this can be accomplished in 
safety, and the driver of each vehicle owes the duty not 
to injure the other by reason of negligence or wanton¬ 
ness. 

As a general rule, a vehicle proceeding along the 
highway has the right to pass another vehicle trav¬ 
eling in the same direction,^^ and even though a 
driver is proceeding at the maximum speed fixed 
by statute this does not warrant him in assuming 
that no other vehicles will pass him.^i The right 
to pass is not, however, absolute, in that the over¬ 
taking vehicle has the duty to refrain from passing 
under certain conditions or at certain places, as dis¬ 
cussed infra § 326. With respect to passing, com¬ 
pliance must be had with regulations generally gov¬ 
erning the conduct of vehicles traveling in the same 
direction, as discussed infra § 327, and with reg¬ 
ulations imposing specific duties on the overtaking 


and overtaken vehicles, as discussed infra §§ 325 
326, and, generally speaking, each driver owes the 
duty not to injure the other by reason of negligence 
or wantonness.92 The passing of an automobile 
from the rear by another automobile has been held 
to be one continuing act from the time the latter 
vehicle leaves the direct travel lane until it returns 
to its proper lane after completing the passage.93 

§ 325. - Duties of Overtaken Vehicle 

Generally, the driver of a motor vehicle must exer¬ 
cise reasonable care under all the circumstances of the 
particular case to avoid injury to, or collision with, an¬ 
other vehicle attempting to overtake and pass him from 
the rear, and on acquiring notice of the iatter's intention 
to pass, he shouid move to the right if this is necessary 
to allow a clear passage and if he can do so with reason¬ 
able safety; but ordinarily he Is not under a duty to re¬ 
duce speed or to stop. 

Broadly speaking, the driver of a motor vehicle 
should be prepared for the approach of the vari¬ 
ous kinds of vehicles that may be expected to pass 
at any time,94 and he must exercise reasonable care 
under all the circumstances of the particular case 
to avoid injury to, or collision with, another vehi¬ 
cle attempting to overtake and pass him from the 
rear.95 The general rule as to the right of the driv¬ 
er of an automobile to use any portion of the road 
which he chooses, discussed supra § 276, is, of 
course, qualified by the fact that other users of the 
highway who may be to the rear of him have equal 
rights thereon.96 He should, therefore, on acquir¬ 
ing actual or constructive notice of the overtaking 
driver’s intention to pass,97 as by signal,98 turn to 


87. Pa.—^Zandras v. Moffett, 133 A. 
817, 286 Pa. 477. 47 A.L.R. 699. 

N.T.—Greenberg v. Robertson-Stell- 
ing Corp., 216 N.T.S. 340. 127 Misc. 
427. 

42 C.J. p 950 note 92. 

88 . Cal.—^Koehl v. Carpenter, 191 P. 
43, 47 Cal.App 642. 

Regulations as to street cars stopped 
for passengers see infra § 392. 

89. Wash.—Spencer v. Magrini, 195 
P. 1041, 115 Wash. 29. 

90. Me.—Levesque v. Pelletier, 1'61 
A. 198, 131 Me, 266. 

Pa.—Jamison v. Kamerer, 169 A. 231, 
313 Pa. 1. 

42 C.J. p 951 note 96. 

Passing standing vehicle see infra § 
338. 

It is not negligence per se to over¬ 
take and pass another automobile — 
Lowe V. Ivy, 164 S.W.2d 429, 204 
Ark. 6-23. 

Bresponslbility rests on overtaking 
motorist to avoid colliding with au¬ 
tomobile ahead.—Beck v. Plasch, 240 
N.W. 190, 206 Wis. 431. 

91- R.I.—^MeWright v. Providence I 


Telephone Co., 131 A. 841, 47 R.L 
196. 

92. Ala.—Buffalo Rock Co. v. Davis, 
154 So. 556, 228 Ala. 603. 

Me,—^Levesque v. Pelletier, 161 A 
198, 131 Me. 266. 

93. Ala.—Greer v. Marriott, 167 So. 
597, 2'7 Ala.App. 108, certiorari de¬ 
nied 1167 So. 699, .232 Ala. 194. 

94. La—^Reil v. McNaspy, App., 17'7 
iSo. 393. 

95. Okl.—Ironside v. Ironside, 108 P. 
2d 157, 188 Okl. 267, 134 A.L R. 
621. 

Coxn.pliq,nce with regulations 

(1) In general.—^Warlich v. Miller, 
C.C.A.Pa., 141 F.2d 168. 

(2) The statutory provision, char¬ 
acterizing as reckless driving an au¬ 
tomobile driver’s speeding up or re¬ 
fusal to give half of roadway to driv¬ 
er overtaking and desiring to pass 
from rear, has no reference to four- 
lane highways.—^Lee Bros. v. Jones, 
54 N'.E.2d 108, 114 Ind.App. 688. 
Measure of duty dependent on traf. 

lie conditions 

Okl—Ironside v. Ironside, 108 P.2d 
157, 188 Okl. 267, 134 A'.L.R. 621. | 
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I Passing on right side 

I Attempt by automobile driver to 
pass vehicle ahead of him on right 
side of road does not relieve driver 
of such vehicle from duty to exercise 
degree of care and caution which 
ordinarily skillful driver would use 
under like circumstances.—Bixby v. 
Ayers, 298 N.W. 533, 139 Neb. 652. 
ITegllgence held not shown 
Tex.—Mueller v. Bobbitt, Civ.App., 41 
S.W.2d 466. 

96. Ky.—^Ware v. Saufley, 237 S.W. 

1060, 194 Ky. 53, 24 A.L.R. 500. 

42 C.J. p 951 note 3. 

97- Wis.—Swinkels v. Wisconsin 
Michigan Power Co., 267 N.W. 1, 
■221 Wis. 280. 

ITo absolute duty 

Overtaken driver is not bound at 
his peril to know that another is 
desirous of passing, and he is not 
negligent in failing to give way in 
the absence of notice of intention to 
pass.—Swinkels v. Wisconsin Michi¬ 
gan Power Co., supra. 

98. Tex.—Le Sage v. Smith, Civ. 
App., 145 S'W.2d 308, error dis¬ 
missed, judgment correct. ■ 
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his right^s if this is necessary to allow a clear pas¬ 
sage,^ so as to afford the overtaking vehicle a rea¬ 
sonable opportunity to pass on his left,^ and this 
duty of turning to the right in order to allow the 
passage of overtaking vehicles is very generally im¬ 
posed by governmental regulation.^ However, the 
driver of the overtaken car may not be charged 
with negligence in any usual use of the highway 
unless it appears that he has actually heard the sig¬ 
nal of the overtaking vehicle calling for the right 
of way to pass."^ 

The duty of the forward vehicle to turn to the 
right to permit the overtaking vehicle to pass is not 
an absolute one but depends on the circumstances.^ 
A driver is not required to turn to the right until 
it is reasonably practicable and safe to do so,® and 
he is entitled to a reasonable time in which to turn.*^ 
The duty of turning to the right depends also on the 
condition of the highway being such that a turnout 
can be made with reasonable safety.® A driver who 
is already as close to his own right-hand side of the 
highway as is reasonably possible has the superior 
right to proceed straight ahead on his course,® and 
he is not required to turn off the traveled portion 
thereof in order to permit the passage of another 


vehicle but it has also been held that where the 
traveled track is not sufficiently wide to permit of 
a passage, but a turnout is reasonably practicable, 
the driver of the forward vehicle should turn out 
to the right of the center of the traveled track so 
as to allow the overtaking vehicle the left-hand side 
thereof on which to pass.^i 

Even though one is driving near the center of 
the highway he has been held not required to turn 
from his course if there is ample room for the over¬ 
taking vehicle to pass on his left,^^ it has also 
been held that a regulation requiring the overtaken 
vehicle to give way to the right is not necessarily 
complied with by the fact that such vehicle is on 
its proper half of the road, but contemplates that 
the driver shall move toward the edge of the road 
and thus increase the space available to the over¬ 
taking vehicle.^® It has also been said that, in the 
absence of any statutory regulation, the driver of 
the overtaken vehicle is not obliged to turn from 
•his course if there is room for the overtaking vehi¬ 
cle to pass on either side.^^ 

The operator of the overtaken vehicle should ob¬ 
serve the vehicle which is passing^® and exercise 


Wis.—Swinkels v. Wisconsin Michi¬ 
gan Power Co. 267 N.W. 1. 221 
Wis. 280. 

Duty of overtaking driver to signal 
see infra § S26. 

99. La.—^Bonnette v. Flournoy, 119 
So. 73i6, 9 La.App. 467. 

Mich.—Skaug v. Knappins, 216 N.W, 
403, 241 Mich. 67. 

Ohio.—Representative Bus Co. v. 
Simmons, 1'59 N.E. 846, 26 Ohio 
App. 367. 

42 C.J. p 951 note 5. 

Contrary authority 
It has been held, however, that un¬ 
der common law operator of vehicle 
about to be overtaken need not turn 
to right.—Haynes v. Sprague, 295 P. 
964, 137 Or. 23. 

1- Colo,—^Vasquez v. Morrow, 107 P. 

2d 246, 106 Colo. 540. 

42 C.J. p 9'51 note 6. 

2. Ark.—Hodges v. Smith, 298 S.W. 
1023, 175 Ark. 101. 

N.C—Dreher v. Divine, 135 S.E. 29, 
192 N.C. 325, 47 A.L.R. 696. 

Okl.—Indian Territory Illuminating 
Oil Co. V. Johnson, 58 P.2d 888, 177 
Okl. 288. 

42 C.J. p 951 note 7. 

Contrary authority 

It has been held, however, that 
under common law operator of ve¬ 
hicle about to be overtaken is not 
required to keep vehicle to right- 
hand boundary of highway to allow 
free passage to left.—Haynes v. 
Sprague, 295 P. 964, 137 Or. 23. 

60 C.J.S.-48 


3. Ariz.—^Dixon v. Alabam Freight 
Co„ 112 P.2d 584, 57 Ariz. 173. 

N.C.—Dreher v. Divine, 135 S.E. 29, 
192 N.C. 325, 47 A.L.R. 696. 
Wash.—Cartwright v. Boyce, 8 P.2d 
968, 1167 Wash. 175. 

Statute held declaratory of prior law 
of road 

Tenn.—Chattanooga Ice Delivery Co. 
V. George F. Burnett Co., 147 S.W. 
2d 750, 24 Tenn.App. 53-5. 

Signal held unnecessary 

Automobile driver having signaled 
intention to pass wagon by blowing 
horn, driver of wagon was held not 
obliged to signal with arm before 
fulfilling statutory duty of turning 
to right.—Johnson v. American Re¬ 
duction 'Co, 158 A. 153, SC'S Pa. 537. 
Noncoxupliauce with statute held ex. 
cused 

Iowa.—Sanford v. Nesbit, 11 N.W.2d 
695, '234 Iowa 14. 

4. Wis.—Swinkels v. Wisconsin 
Michigan Power Co., 267 N.W. 1, 
221 Wis. 280. 

42 C.J. p 955 note 69. 

Accrual by passage of time 

Right of way to pass cannot be 
held to have accrued after sufficient 
time to permit leading car to give 
way without showing that signal 
was heard.—Strickland v. Davis, 128 
So. 233, 221 Ala. 247, 

5. N C.—Dreher v. Divine, 135 S.E. 
29, 192 NC. 3*25, 47 A.L.R. 696. 

Wis.—Swinkels v. Wisconsin Michi- 
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gan Power Co., 267 N.W. 1, 221 
Wis. 280. 

42 C.J. p 951 note 9. 

6. N.C.—^Dreher v. Divine, 135 S.E. 
29, 192 N.C. 325, 47 A.L.R. 696. 

42 C.J. p 951 note 10. 

7. N.C.—^Dreher v. Divine, supra. 

42 C.J. p 9’51 note 11. 

8. N.C.—Dreher v. Divine, supra. 
Ohio.—Representative Bus Co, v. 

Simmons, 159 N.E. 846, '26 Ohio 
App. 367. 

Wis.—Swinkels v. Wisconsin Michi¬ 
gan Power Co., 267 N.W. 1, 221 
Wis. 280, 

42 C.J. p 951 note 12. 

9. Ark.—^Ward v. Haralson, 120 S.W. 
2d 322, 196 Ark, 785. 

10. Ala.—Jones v. Colvard, 109 So. 
877, 21'5 Ala. 216. 

Minn.—Stone v. Sigel, '248 N.W. 285, 
189 Minn. 47. 

11. Wis—^Hoppe V. Petersen, 161 N. 
W. 738, 165 Wis. 200. 

12. Colo.—^Vasquez v. Morrow, 107 
P.2d 246, 106 Colo. 540. 

Va.—^Neal v. Spencer, 26 S.E.2d 70, 
181 Va. 668. 

42 C.J. p 951 note 14. 

13. Mich.—^Hetler v. Holtrop, 281 N. 
W. 434, 285 Mich. 570. 

14. Or.—Haynes v. Sprague, 295 P. 
964, 137 Or. 23. 

42 C.J. p 95'2 note 15. 

15. Pa.—^Nold V. Higgins Lumber 
Co., 119 A. 919, 276 Pa. 195. 

42 C.J. p 952 note 17. 
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reasonable care to avoid injuring, or being injured 
by, the passing vehicle.^® His failure to allow room 
for passing when this is reasonable and practicable 
amounts to contributory negligence,and it is 
gross misconduct for the driver of the overtaken 
car unnecessarily and intentionally to crowd in to¬ 
ward the passing car.18 The driver of the overtak¬ 
en vehicle is entitled to assume that the overtaking 
vehicle will observe the law of the road in pass- 
ingi® by giving a timely signal^0 and by passing to 
the left of him,21 and he is not bound to anticipate 
that such vehicle may attempt to pass him on the 
wrong side22 or at an intersection, where passing 
at such a place is prohibited by regulation.23 

Duty to reduce speed. A driver who is proceed¬ 
ing at a reasonable rate of speed on the proper 
side of the road is not under a duty to reduce his 
speed so that a car approaching from the rear may 
pass him24 even though a third car is approaching 
from the opposite direction but it has been held 
that an increase of speed by the vehicle being over¬ 
taken, after the following vehicle has signaled his 
intention to pass and is in the act of passing, may 
in some circumstances constitute negligence,26 and 
under some regulations the overtaken vehicle is re¬ 
quired to refrain from increasing its speed while 

being passed.27 

Duty to stop. Under ordinary circumstances a 
driver is not obliged to stop in order to permit the 
passage of an overtaking vehicle,28 but the circum¬ 


stances may be such as to impose on the slower 
moving vehicle a duty to stop for a sufficient time 
to permit a faster moving vehicle to pass.29 

§ 326. - Duties of Overtaking Vehicle 

a. General principles 

b. Place of passing 

c. Signaling to overtaken vehicle 

d. Proper side on which to pass 

e. Position on highway 

f. Speed in passing 

g. Clearance between vehicles 

h. Duties after passing ^ 

a. G-eneral Principles 

(1) In general 

(2) Where vehicles approaching in oppo¬ 

site direction 

(1) In General 

The operator of a motor vehicle who wishes to over¬ 
take and pass a vehicle preceding him must exercise 
vigilance commensurate with the surrounding conditions, 
and he must so manage his automobile as not to cause 
injury to others; he must see to it that the conditions 
are such that an attempt to pass is reasonably safe and 
prudent, and in passing must exercise reasonable care. 

As a general rule, the operator of a motor vehi¬ 
cle who wishes to overtake and pass a vehicle pro¬ 
ceeding in front of him must exercise vigilance com¬ 
mensurate with the surrounding conditions, 20 and 


16. Ala.—BufCalo Rock Co. v. Da¬ 
vis, 154 So, '556, 228 Ala. 603. 

La.—Litton v. Richardson, App., 188 
So. 439, followed in 188 So. 442. 

Me.—^Levesque v. Pelletier, 161 A. 
198. 131 Me. 2i66. 

Tenn.—Talley v. Dalton, 10 Tenn. 
App. 1597. 

42 C.J. p 952 note 18. 

17. Ky.—^Ware v. Saufley, 237 S-W. 
1060, 194 Ky. 53, 24 A.L.R. 500 

Mo.—^Disano v. Hall, App., 14 S.\V.2d 
483. 

la N.T.—Mark v. Fritsch, 88 X-E. 
380, 195 ]Sr.T. 282, 133 Am.S.R. 800, 
22 L.R.A..N.S , 632. 

Apparent response 

If forward automobile driver, driv¬ 
ing" on right edge of road apparently 
in response to signal of overtaking 
driver, suddenly returns to middle of 
road, negligence resulting in collision 
would be that of forward driver and 
not of overtaking driver.—McCain v. 
Pan-American Petroleum Corpora¬ 
tion, La.App., 142 Sd. 376, reinstated 
on rehearing 146 So. 331. 

IS. Tenn.—^Dillon v. Carter, 74 S.W 
2d 391, 18 Tenn.App. 176. 

20. Wash.—Burns v. Standring, 268 
F. 866, 148 Wash. 291. 


21. Ind,—Borg v. Larson, 111 N.B. 
■201, 60 Ind.App. 514. 

Mo.—McCoy V. Home Oil & Gas Co., 
App., 48 S W.2d ll3. 

Mont—Cowden v. Crippen, 53 P.2d 
98, 101 Mont, 187. 

22. Ind—^Borg v. Larson, 111 N.B. 
201, 60 Ind.App. 514. 

Wis.—^Young V. Nunn, Bush Wel¬ 
don 'Shoe Co., 249 N.W. 278, 212 
Wis. 403. 

23. U.S.—^Hopkins v, Pearce, C.C.A. 
Va., 115 F.2d 784. 

Ala.—Griffith Freight Lines v. Ben¬ 
son, 1'76 So. 370, 234 Ala. 613. 

Fla.—Gosma v. Adams, 135 So. 806, 
10-2 Fla. 305, 78 A.L.R. 1193. 

24. Mont.—Cowden v. Crippen, 53 P. 
2d 98, 101 Mont. 187. 

Wash.—^Poole’s Seed, etc., Co. v. Ru- 
dene, 200 P. 1104, 117 Wash. 150. 
Signal not heard 

That driver of bus traveling to 
left of center of highway may have 
increased speed of bus when overtak¬ 
ing motorist, after signaling for road, 
allegedly was forced from highway 
by bus while attempting to pass was 
held not to render driver negligent, 
where driver denied hearing signal.— 
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Swinkels v. Wisconsin Michigan Pow¬ 
er Co., 267 N.W. 1, 221 Wis. 280. 

25. Wash.—^Poole’s Seed, etc., Co. v. 
Rudene, 200 P. 1104, 117 Wash. 150. 

42 C.J. p 9'52 note 24. 

26. Okl.—^Ironside v. Ironside, 108 P. 
2d 1157, 188 Okl. 267, 134 A.L.R. 
621. 

27. Wash.—Cartwright v. Boyce, 8 
P.2d 968, 167 Wash. 175. 

28. N.Y.—Mark v. Fritsch, -88 N.E. 
380, 195 N.T. 1282, 285, 286, 133 Am. 
S.R. 800, 22 L.R.A.,N.S., 632. 

42 C.J. p 952 note 26. 

29. N.Y.—Mark v. Fritsch, supra. 

42 C.J. p 952 note 27. 

30. Mont.—^Autio v. Miller, 11 P.2d 
1039, 92 Mont. 150. 

lookout 

(1) Where motorist stated without 
contradiction that he observed move¬ 
ments of preceding truck and only 
attempted to pass it when it was 
apparent that driver intended to 
make a left-hand turn, alleged lia¬ 
bility of motorist to guest for In¬ 
juries could not be based on failure 
to keep lookout for arm signals of 
truck driver, as motorist possessed 
all knowledge that a signal could im- 
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he must so manage his own automobile as not to 
cause injury to others under the penalty of being 
chargeable with negligence.31 The driver of the 
overtaking car must see to it that the conditions are 
such that an attempt to pass is reasonably safe and 
prudent,32 and in passing must exercise reasonable 


carets and comply with all traffic regulations,34 in¬ 
cluding those generally applicable to vehicles trav¬ 
eling in the same direction, as discussed infra § 327. 
Under some regulations an overtaking vehicle is 
required to have a clear view ahead for a specified 
distance before passing an overtaken vehicle, 35 and 


part.—^Lennon v. Smith, i2 S.E.2d 340, 
173 Va. 322. 

(2) Motor stage driver was bound 
to anticipate that he might meet oth¬ 
er vehicles anywhere on highway, 
keep proper lookout for them, keep 
his machine under such control as 
would enable him to avoid collision 
with other vehicles, driven with 
proper care and caution, and stop, if 
situation required.—^Butcher v. 
Thornhill, 58 P.2d 1'79, 14 Cal.App.2d 
149. 

Projection 

Driver whose headlights fail to re¬ 
veal projection extending from ve¬ 
hicle ahead, may approach within 
reasonable distance before turning 
to pass.—^Deardorf v. Shell Petroleum 
Co., 12 P.2d 1103, 136 Kan. 95. 

Speed 

Overtaking motorist must avail 
himself of opportunities to obtain in¬ 
formation of speed of preceding au¬ 
tomobile.—Beck V. Plasch, 240 N.W. 
190, 206 Wis. 431. 

31. Ark.—Ward v. Haralson, 120 S. 
■W.2d 32'2, 196 Ark. 785. 

La.—Cassar v. Mansfield Lumber Co., 
App., 35 So.2d 797. 

Me.—^Levesque v. Pelletier, 161 A. 
198, 131 Me. 266. 

N.C.—Morris v. Seashore Transp, Co., 
182 S.E. 487, 208 N.C. 807. 
Negligence held not shown 
La—Interurban Transp Co. v. F. 
Strauss & Sons, App., 19i6 So. 367— 
Monroe Hardware Co. v. Monroe 
Transfer & Warehouse Co., App., 
167 So. 498—Williams v. Herrin 
Transfer & Warehouse Co., App., 
153 So. 313—^Brown v. Perkins, 
App., 144 So. 176—Kubino v. Mo- 
resi, 119 So. 566, 9 La.App. 44'5. 
Tenn.—^Redding v. Hatcher, 14 Tenn. 
App. 5'61. 

Va.—Wyatt v. Chesapeake & Potomac 
Telephone Co. of Virginia, 163 S. 
E. 370, 1‘58 Va. 470, 82 ALR. 386. 
Ijast clear chance doctrine held not 
applicable as defense, where defend¬ 
ant’s automobile struck third car as 
defendant was passing it, causing 
collision with plaintiff’s truck.—Kar- 
dong V. Allen. 264 P. 716, 147 Wash. 
50. 

32. TJ.S.—Grosvenor v. Guenther, D. 
C.Mich., 42 F.Supp. 249. 

Cal—Ohlson v. Frazier, 39 P.'2d 429, 
■2 Cal.App.2d 708. 

Ky. —^Cook V. Gillespie, 82 S.W.2d 347, 
259 Ky. 281. 

La.—Trauth v. Mothe, 126 So. 96, 12 
La.App. 481. 


Me.—^Levesque v. Pelletier, 161 A. 
198, 131 Me. 266. 

Mo.—^Moore v. East St. Louis & S. 
By. Co., App., 54 S.W.2d 7'67— Cor¬ 
pus Juris cited in Devine v. Barton, 
App., 22 S.W;2d 877, 879. 

Mont.—^McDonough v. Smith, 284 P. 
542, 8'6 Mont. 545. 

N.T.—Wallace v. D’Aprile, 222 N.T.S. 

740, 221 App.Div. 402. 

Okl.—Oklahoma City v. Wilcoxson, 48 
P.2d 1039, 173 Okl. 433. 

R.I.—^McWright v. Providence Tele¬ 
phone Co., 131 A. 841, 47 R I. 196. 
W.Va.—^Haffner v. Cross, 182 S.E. 

573, 11'6 W.Va. 56'2. 

42 C.J. p 952 note 28. 

Where vehicle ahead signals for turn 
Cal.—^Hack v. Gridley. 128 P.2d 827, 
54 Oal.App.2d 227. 

Suitable place 

Where overtaking automobile 
passed with a space of three or four 
feet between it and overtaken auto¬ 
mobile, no violation of statute pro¬ 
hibiting passing of automobiles ex¬ 
cept at a suitable place safe for both 
vehicles was shown.—Nagler v. Tou- 
mans, 41 P.2d 791, 180 Wash. 6S1. 

33. Ala.—Great Atlantic & Pacific 
Tea Co. v. Donaldson, 156 So. 859, 
26 Ala.App. 179, certiorari denied 
156 So. 86-5, 229 Ala. 276. 

Ark—^Acco Transp, Co. v. Smith, 178 
S,W.2d 1011, 207 Ark. 70—Hodges 

V. Smith, 298 S.W. 1023, 175 Ark. 
101 . 

Gal.—^McGarry v. Coyle, 7 P.2d 312, 
120 Cal App. 182. 

Ill.—^Hogrefe v. Johnson, 271 Ill.App. 
469. 

Ky.—Whitney v. Penick, 136 S.W.2d 
570, 281 Ky. 474. 

Me.—Field v. Webber, 169 A. 73'2, 132 
Me, 236—Levesque v. Pelletier, 1'61 
A. 198, 131 Me 266. 

Mo.—Corpus Juris cited in Devine v. 

Barton, App., 22 S.W.2d 877, 879. 
Mont.—McDonough v. Smith, 284 P- 
'542, 86 Mont. 545. 

Pa—Sabatelli v. Scull, Com.Pl., 29 
Del.Co. 456. 

Tex.—J. M. Radford Grocery Co. v. 
Andrews, 5 S.W.2d 1010, reversed 
on other grounds, Com.App., 15 S. 

W. 2d 218. 

Vt.—^McAndrews v. Leonard, 134 A. 
710, 99 Vt. 512. 

Wash.—Joski v. Short, 96 P.2d 483, 
1 Wash 2d 454. 

42 C.J. P 952 note 29. 

Ordinary care 

Automobilist passing car ahead 
1 must use only ordinary care, unless 
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circumstances present case of more 
than ordinary danger.—Ezzo v. Gere- 
miah, 142 A. 461, 107 Conn. 670. 
Extraordinary care 

One attempting to pass vehicle on 
road must exercise extraordinary de¬ 
gree of care, and does passing at his 
risk.—^Ravare v. McCormick & Co, 
La.App., 166 So. 183. 

Highest degree of care 
Mo.—Dove V. Stafford, 91 S.W.2d 161, 
230 Mo App. 241. 

W.Va.—^Haffner v. Cross, 182 S.E. 573, 
116 W.Va 562. 

Passing motorcycle 

Automobile driver attempting to 
pass motorcycle on highway must 
exercise great care.—^Deardoiff v. 
Continental Life Ins Co., St. Louis, 
Mo., 151 A. 814, 301 Pa. 179. 

Darkness and poor visibility* do not 
lessen the degree of care required.— 
Dove V. Stafford. 91 S.W.2d 1'61, 230 
Mo.App. 241. 

34. Wash.—^Fawcett v. Manny, 19 P. 
2d 934, 172 Wash. 212, followed in 
Mercer v. Lovering, 19 P.2d 936, 
172 Wash. 700. 

Noncompliance not excused 
Mich.—Murphy v. Sinen, 274 N.W. 
790, 281 Mich. 274. 

Motor truck built on regular au¬ 
tomobile chassis and capable of mak¬ 
ing as much speed as automobile 
held subject to road regulations ap¬ 
plicable to trucks when overtaking 
another vehicle with a view to pass¬ 
ing it.—McCain v. Pan-American Pe¬ 
troleum Corporation, La App., 142 So. 
376, reinstated on rehearing 146 So. 
331. 

35. Wash.—Maus v. Purves, 261 IP. 
782, 146 Wash. 43. 

“iClearr -view ahead,” when passing 
vehicles, required by statute, relates 
to obstructions such as curves, rise 
or fall in road, or other natural ob¬ 
structions; statute relates only to 
question of view, and, if opposing 
driver can see clearly, statute does 
not apply.—^Fawcett v. Manny, 19 P. 
2d 934, 172 Wash. 212, followed in 
Mercer v- Lovering, 19 P.2d 936, 172 
Wash. 700. 

No conflict 

A traffic regulation which requires 
a vehicle overtaking another vehicle 
to keep to the left in passing, but 
not to leave the line on the right un¬ 
less there is a clear way of at least 
one hundred feet in advance on the 
left, applies to motor vehicles, and 
1 does not conflict with, another regu- 
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the violation of such a regulation constitutes neg- 
ligence^® where there is no emergency or loss of 
control justifying such violation.^? 

The driver of the following automobile may not 
lawfully turn to the left and increase speed in or¬ 
der to overtake and pass another vehicle unless the 
road is clear of obstacles which might obstruct such 
passage,38 and it may constitute negligence to at¬ 
tempt to pass when the vehicle ahead is approaching 
an intersecting road or passageway where a possi¬ 
bility of its making a left-hand turn should be an- 
ticipated39 or where the vehicle ahead is in the act 
of going around another vehicle also proceeding in 
the same direction.^O if there is not sufficient room 
for a safe passage the overtaking vehicle should not 
attempt to pass^i but should wait until a place is 
reached where a safe passage may be had,^^ ^nd 
failure of the overtaken car to turn to the right as 
soon as a signal of desire to pass is given does not 
warrant the operator of the overtaking car in at¬ 
tempting to pass before this can safely be done^3 
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or in running into the vehicle ahead.44 

If, after turning out to pass, the driver of the 
overtaking car finds conditions such that he cannot 
make the passage in safety, he should either stop 
or drop back to his former position in the rear of 
the other car,45 and he must so regulate his speed 
as to be able to stop in time to avoid a collision 
with the vehicle ahead in his effort to return to 
the lane of travel.^s Where the traveled track is too 
narrow to permit the passage of two vehicles, but 
a turnout is reasonably practicable, the overtaking 
car is entitled only to one half of the traveled 
track,47 but if the overtaken vehicle gives way so 
as to allow the overtaking vehicle the entire trav¬ 
eled track the latter vehicle may occupy it^S and is 
under no obligation to turn out to the left.49 
The driver of the overtaking vehicle may assume 
that the driver of the overtaken vehicle will com¬ 
ply with the law of the road by giving way to the 
right on audible signal^O and that such vehicle will 
remain on the right side of the road after warn- 


lation which provides that when, on 
any bridge or public or private way, 
there is not an unobstructed view of 
the road for at least one hundred 
yards, the driver of such vehicle 
shall keep on the right of the middle 
of the traveled part of the bridge or 
way whenever it is safe and prac¬ 
ticable so to do.—Commonwealth v. 
Gile, 104 N.E. 572, '217 Mass. 18. 

36. Wash.—^Fairchild v. Dean, 86 P. 
2d 271, 198 Wash 1. 

Heckless driving 

Violation of statutes defining reck¬ 
less driving as including the pass¬ 
ing of another vehicle where driver’s 
view is obstructed, standing alone, 
convicts driver of negligence.— 
Wright v. Osborne, 9 S E 2d 4‘52, 175 
Ya. 442. 

37. Wash.—Fairchild v. Dean, 86 P. 
2d 271, 198 Wash. 1. 

Mistake 

Motorist was not excused from vio¬ 
lating statute in her attempt to pass 
truck when there was not a clear 
view ahead of six hundred feet on 
paved highway by fact that she in 
good faith mistook graveled road for 
extension of paved highway which 
curved to the right.—^Fairchild v. 
Dean, supra. 

33. U.S,—Brown v. Walter, C.C.A. 
Vt., 62 F.2d 798. 

Da.—Cooper v. Garrett, App., 6 So. 
2d 209, followed in Veronie v. 
Garrett, 6 So.2d 215. 

Mo.—Corpus Juris cited in Devine v. 

Barton, App., 22 S.W.2d 877, 879. 
N.Y.—^Wyka v. Benedicks, 41 NT.S. 
.2d 127, affirmed 44 N.T S.2d 907, 
266 App.Div. 1025, appeal denied 45 
N.T.S.'2d 954, i2'67 App.Div. 773,. 


appeal dismissed 54 N.E.2d 387, 292 
N.Y. 551. 

42 C.J. p 953 note 30. 

39. Ark.—Madison-Smith Cadillac 

Co. V. Lloyd. 43 S.W.2d 729, 184 
Ark. 642. 

42 C.J. p 953 note 31. 

Superior right 

Overtaking automobile must recog¬ 
nize forward car’s superior right to 
use highway to turn into intersecting 
roads or passageways on either side 
—Madison-Smith Cadillac Co. v. 
Lloyd, supra. 

40. La,—^Lindsey v. Gulf Ins. Co., 
App., 7 So.2d 757. 

Truck abreast parked car 

Motorcyclist, passing truck abreast 
parked automobile, held not to have 
violated ordinance prohibiting pass¬ 
ing "two other vehicles, which are 
driving abreast."—Trauth v. Mothe, 
126 So. 96, 12 La.App. 4S1. 

41. U.S —Gary v. Consolidated For¬ 
warding Co., C.C.A.W 1 S., 115 F.'2d 
632. 

Colo.—^Vasquez v. Morrow, 107 P.2d 
246, 106 Colo. 540. 

Ky.—^Wright v. Clausen, 69 S.W.2d 
1062, 253 Ky. 498, 104 A.L.R. 480. 
La.—Greer v. Wa -e, App., 187 So. 
842—^Allen v. Allbritton, App., 172 
So. 198. 

Mo.—Durmeier v. St. Louis County 
Bus Co, 203 S.W.2d 445—Corpus 
Juris cited iu Devine v. Barton, 
App., 2'2 S.W.2d 877, 879. 

Ohio.—^Remix v. Sisler, 1'56 N.E. 240, 
24 Ohio App. 162. 

42 C.J p 953 note 32. 

Manner of driving truck 

Truck owner could not successfully 
contend that driver of passing ve- 
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' hide was negligent in proceeding 
through narrow space, where lack of 
space was due to manner of driving 
truck—^Nelson v. California Const. 
Co, 22 P2d 282, 131 Cal.App. 767. 
followed in 22 P 2d 283 (first case), 
131 Cal App. 787, and 22 P.2d 284 
(second case), 131 Cal App. 788. 

42. Colo.—^Vasquez v. Morrow, 107 
P.2d 246, 106 Colo. 640. 

Mo.—Corpus Juris cited in Devine v. 

Barton, App., 22 S.W.2d 877, 879. 
N.Y.—Mark v. Fritsch, 88 NE. 380. 
195 N.Y. 282, 133 Am.S.R. 800, 22 
L.R.A.,N.S., 632. 

43. Colo.—Vasquez v. Morrow, 107 
P.2d 246, 106 Colo. S40 

La.—Greer v. Ware. App., 187 So. 
842. 

N.C.—^Drelier v. Divine, 135 S.E. 29, 
192 N.C. 325, 47 A.L R. 696. 

42 C.J p 953 note 35. 

44. Colo.—^Vasquez v. Morrow, 107 
P.2d 246, 106 Colo. 640. 

42 C.J. p 953 note 3'6. 

45. Ky.—United Coach Corporation 

V. Finley. 49 e.W.'2d 544, 243 Ky. 
658. 

Mo.—'Corpus Juris cited in Devine v 
Barton, App, 22 ,S.W 2d 877, 879. 
R.I.—Crystal Spring Co. v. Cornell, 
11'6 A. 196, 44 R.I. 114. 

46. Wis.—Beck v. Flasch, 240 N.W. 
190, 206 Wis. 431. 

47. Wis.—Hoppe v. Petersen, 161 N. 

W. 738, 165 Wis. 200 

48. Neb.—Bixby v. Ayers, 298 N.W. 
533, 139 Neb. 6'52. 

49. Wis.—^Hoppe V. Petersen, 161 N. 
W. 738, 165 Wis 200. 

50. Neb.—Bixby v. Ayers, 298 N-W. 
533. 139 Neb. 652. 
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in^s;5l and the driver of the overtaking vehicle 

sounding his horn is justified in assuming that the 

forward driver turned to the right edge of the road 

in response to the signal and to permit a passing52 

until such time as the motorist, exercising ordinary 

prudence, can see that such assumption is unwar- 

ranted.53 The driver of the passing vehicle may 

also assume that no greater caution or skill will be 

required of him than would be necessary if such 

driver were on his own right side of the road.^^ 

* 

(2) Where Vehicles Approaching, in Oppo¬ 
site Direction 

The operator of the overtaking car must regard not 
only the overtaken car, but also vehicles approaching in 
the opposite direction, and he is chargeable with a high 
degree of care where he attempts to pass the preceding 
vehicle in the face of vehicles approaching from the op¬ 
posite direction. 

The operator of the overtaking car must keep a 
lookout for, and regard not only the overtaken car, 
but also vehicles approaching in the opposite direc¬ 
tion,and he is chargeable with a high degree of 
care where he attempts to pass the preceding vehi¬ 
cle in the face of vehicles approaching from the 
opposite direction.56 Except where it is otherwise 
provided by governmental regulation,5 7 a driver or¬ 
dinarily has the right to pass between vehicles 


which are proceeding in opposite directions,58 but it 
is incumbent on him, before attempting to do so, to 
see to it that he may accomplish such passage with 
reasonable safety.^^ He should not attempt to pass 
where he is unable to get back to his own side of 
the road in time to avoid danger to other vehicles,®^ 
cithec by reason of the speed at which he is pro¬ 
ceeding®! or by reason of the proximity of such ve¬ 
hicles, ®2 which have the right to proceed on their 
way without being compelled to slow up or stop, as 
discussed supra § 308. 

In passing between vehicles which are proceed¬ 
ing in opposite directions, a driver must have his 
car under such control and so operate it as to avoid 
a collision with the vehicle which he has overtak¬ 
en, as discussed infra subdivision g of this section, 
or with the vehicle which is proceeding in the op¬ 
posite direction, as discussed supra § 316, and if his 
failure to exercise reasonable care is responsible 
for an accident, he may be liable for injuries prox- 
imately resulting therefrom, or be precluded from 
recovering for his own injuries, as discussed infra 
§ 328. 

b. Place of Passing 

(1) In general 

(2) At street or highway intersection 


BecogrnitioiL of rigrht to pass 

Automobile driver could assume 
that driver of car ahead would recog¬ 
nize his right to pass after his sig¬ 
nal had been given,—MeWright v. 
Providence Telephone Co, 131 A. 841, 
47 R.I. 19'6. 

-51. Mass —Beach v. Minkley, 19 N. 

E.2d 20. 302 Mass. 228. 

W.Va.—Tochek v. Monongahela 

Transport Co , 152 S.E. 776, 109 
W.Va. 20. 

■.*52. Ala—Buffalo Rock Co. v. Bavis, 
154 So. 556. 228 Ala. 603. 

La.—McCain v. Pan-American Pe¬ 
troleum Corporation, App.. 142 So. 
376, reinstated on rehearing 146 
So. 331. 

53. Vt.—Sulham v. Bernasconi, 170 
A. 913, 106 Vt. 192. 

-‘64. Neb.—Bixby v. Ayers, 298 N.W. 
633, 139 Neb. 652. 

- 55. La.—Bardwell v. Pickwick Grey¬ 
hound Lines, 136 So. 660, 17 La. 
App. 677. 

Mo.—Corpus Juris cited In Sawyer v. 
Winterholder, 195 S.W.2d 659, 661— 
Corpus Juris cited in Devine v. 
Barton. App., 22 S.W.2d 877, 879— 
Holt V. Bartlett, 1 S.W.2d 1030, 222 
Mo. App. 138. 

Mont.—McDonough v. Smith, 284 P. 

542, 86 Mont. 545. 

42 C.J. p 957 note 88. 

IDuty to vehicle approaching from 
opposite direction see supra § 316. 


Duty of anticipation 
Motorist intending to pass car go¬ 
ing in same direction is bound to 
anticipate that he might meet other 
vehicles anywhere on highway. 

Cal.—Linde v. Emmick, 61 P.2d 3 38, 
16 Cal App 2d 676—Butcher v. 

Thornhill, 58 P.2d 179, 14 Cal.App. 
2d 149. 

Tex.—Crim v. Hunter, Civ.App., 97 
S.W.2d 979, error dismissed. 

53, Idaho.—Garrett Freightlines v. 

Sell, 125 P.2d 1020, 63 Idaho 738. 
Mo.—Shaw V. Fulkerson, 96 S.W.2d 
495, 339 Mo. 310. 

Duty of motorcyclist 
Mo.—Holt V, Bartlett, 1 S.W.2d 1030, 
222 Mo.App. 138. 

Negligence as matter of law 
Ark.—'Standard Oil Co. of Louisiana 
V. Davis, 50 S.W.2d 596, 185 Ark. 
910. 

57. Tex.—Rhone v. Fox, Civ.App., 
142 S.W.2d 542, error dismissed. 
Process of passing 

Regulation prohibiting passing of 
either of “two vehicles which are 
passing each other in opposite direc¬ 
tions" is not to be so strictly con¬ 
strued as to apply only at very in¬ 
stant that vehicles are actually op¬ 
posite each other, and quoted words 
mean vehicles in process of passing 
each other, immediately before and 
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after their actual juxtaposition on 
highway.—^Rhone v. Fox, supra. 

58. Ky.—Moore v. Wilson, '248 S.W”. 
874, 198 Ky. 342. 

42 C.J. p 957 note 89. 

Negligence held not shown 
Colo’—Small v. Clark, 263 P. 933, 83 
Colo. 211. 

La—^Hardy v. National Mut. Casual¬ 
ty Co., App., 9 So.3d 346. 

59. Ark.—^Ward v. Haralson, 120 S. 
W2d 322, 196 Ark. 785. 

La.—Waters v. Clinton, App., 187 So. 
100—Rockefeller v. Shreveport 

Tellow Cabs, App , 183 So 141, fol¬ 
lowed in Everett v. Shreveport Tel¬ 
low Cabs, 183 So. 144—Franz v. 
New Orleans Coffee Co., App., 150 
So. 439. 

42 C.J. p 957 note 90. 

60. U.S.—^Winn v. Consolidated 

Coach Corporation, C.C.A Tenn., 65 
F.2d 256, certiorari denied 54 S.Ct. 
453, '291 U.S. '668, 78 LEd. 1059, 
rehearing denied 64 S.Ct. 557, 291 
U.S. 651, 78 L.Ed. 1059. 

Mo.—Corpus Juris cited in Devine v. 

Barton, App., 22 S.W.2d 877, 879. 

42 C.J. p 957 note 91. 

61. Pa.—^Hazzard v. Carstairs, 90 A. 
'556. 244 Pa. 123. 

42 C.J. p 957 note 92. 

82. U.S.—Brown v. Walter, C.C.A. 

Vt., 62 F.2d 798. 

42 C.J. p 957 note 93. 
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(1) In General 

The driver of an automobile intending to pass a 
preceding vehicle must compiy with regulations prohibit¬ 
ing passing at certain places on the highway. 

The driver of an automobile intending to pass an 
overtaken vehicle must comply with regulations pro¬ 
hibiting passing at certain places on the highway.®^ 
Under some regulations it is unlawful for one ve¬ 
hicle to overtake and pass another on any highway 
structure, tunnel, or underpass or within a speci¬ 
fied distance of the approach thereof,®^ and the vio¬ 
lation of such a regulation has been held to con¬ 
stitute negligence per se.®® Under other regula¬ 
tions, an overtaking vehicle may not pass on a curve 
where the view ahead is obstructed,®® but such a 
provision does not prohibit passing another on a 
curve at a point where the curve is gradual and 
there is nothing to obstruct the view of the passing 
driver.® 7 

Passing streetcar. It has been held, in view of { 


the obvious danger to passengers alighting from 
streetcars when automobiles are passing, that the 
operator of a motor vehicle should not attempt to 
pass a streetcar at a regular stopping point until he 
is reasonably sure that it will not stop.®® 

(2) At Street or Highway Intersection 

Where traffic regulations forbid the overtaking and 
passing of vehicles at intersections or crossings, the vio¬ 
lation thereof constitutes negligence, but, in the ab¬ 
sence of such a regulation, whether an attempt to pass 
at an intersection constitutes negligence depends on the 
circumstances of the particular case. 

Traffic regulations sometimes forbid the overtak¬ 
ing and passing of vehicles at intersections or cross¬ 
ings,®® in the absence of permission of a traffic or 
police officer,^® and violation of such a regulation 
has been variously held to constitute negligence, 
prima facie negligence,7^ or negligence per se.73 
Such regulations apply only to passing at an '‘in¬ 
tersection” of the kind specified,74 hut they extend 


63. Wash.—Comstock v. Pierce 
County. 127 P.2d 264, 14 Wash.2d 
80. 

Statute held not violated 

A statute providing that an over¬ 
taking vehicle shall not pass an 
overtaken vehicle on a curve where 
the view ahead is obstructed or when 
the overtaken vehicle is crossing an 
intersecting highway is not violated 
by an automobile driver who has 
been trailing a streetcar and when 
they approach a corner at which the 
car tracks turn to the left waits un¬ 
til the car has gotten far enough 
around the curve into the intersect¬ 
ing street to enable him to proceed 
across the intersecting street, and 
then does so.—^Hopper v. Kelly, 125 
A. 779, 145 Md. 161—42 C.J. p 959 
note 17. 

64. Wash.—Comstock v. Pierce 
County, 127 P.2d 264, 14 Wash.2d 
80. 

Bridge held “highway structure” 
Wash—'Comstock v. Pierce County, 
supra. 

65. Wash.—Comstock v. Pierce 
County, supra. 

66. Wash.—^American Products Co. 
V. Villwock, 109 P.2d 570, 7 Wash. 
2d 24'6, 132 A L.R. 1010. 

On or approaching curve 
The statute was intended, and 
should be interpreted, to prohibit the 
overtaking and passing of other ve¬ 
hicles proceeding in the same direc¬ 
tion not only while actually upon a 
curve but also while approaching any 
curve when the view of the operator 
of the overtaking vehicle is obstruct¬ 
ed within a specified distance.— 
American Products Co. v, Villwock, 
supra. 


67. La.—^Dew v. Massachusetts 

Bonding «& Insurance Co., App, 183 
So. 592 

68. Cal.—^Koehl v Carpenter, 191 P. 
43, 47 Cal App. 642. 

69. Cal—Salgado v. Matsui, 119 P. 
2d 777, 48 Cal App 2d 230. 

Mo.—Brown v. Raffety, 136 S.W.2d 
717, 234 Mo App, 620. 

Pa.—Miller v. 'Southern Asphalt Co, 
171 A. 473, 314 Pa. 289. 

42 C J. p 958 note 9. 

Purpose of statute which forbids 
passing another vehicle, proceeding 
in the same direction, at a highway 
intersection, is to prevent the likeli¬ 
hood or possibility of the overtaking 
vehicle running into a vehicle in the 
line ahead of him turning into the 
intersecting street, or into a vehicle 
on the intersecting street waiting or 
about to cross or turn into the line 
of traffic.—^BCoulihan v. Turkheimer, 
23 A 2d 352, 146 Pa.Super. 496. 
Begulatiou reasonably construed 
Mo.—^Egan v. Palmer, 293 S.W. 460, 
221 Mo.App. 823. 

70. N.C.—^Donivant v. Swaim, 47 S 
E.2d 707, 229 N.C. 114. 

71. Ala—Greer v. Marriott, 167 So. 
597, 27 Ala.App. 108, certiorari de¬ 
nied 167 So. 599, 232 Ala. 194. 

La.—Fields v. Owens, App., 186 So. 
849. 

Mo.—Brown v. Ralfety, 136 S.W.2d 
717. 234 Mo.App. 620. 

Motorist’s mere unexecuted intent 
to violate statute by passing to left 
of center of highway while in inter¬ 
section in passing truck would not 
constitute contributory negligence.— 
Morgan v. Marchesseault, 169 A. 609, 
117 Conn. 607. 


72. Iowa.—Johnson v. Kinnan, 192 
N.W. 863, 195 Iowa 720. 

42 C.J. p 9‘58 note 10. 

73. Mich—Rodgers v. Blandon, 294 
N.W. 71, 294 Mich. 699, followed in 
Bankers & Shippers Ins. Co. v. 
Blandon, 294 N.W. '697. '295 Mich. 
324. 

N.C.—^Donivant v. Swaim, 47 S.B.2d 
707, 229 NC. 114. 

Ohio.—Swoboda v. Brown, 196 N.E- 
274. 129 Ohio St. 512. 

Pa.—Jinks v. Currie, 188 A. 356, 324 
Pa. '532—^Preas v. Campbell, Com. 
PI., 48 Lanc.LRev. 464. 

74. Pa.—Jinks v. Currie, 188 A. 
356, 324 Pa. 532. 

What constitutes intersection gener¬ 
ally see infra § 351. 

”Boad intersection” 

Poorly defined road going through 
fence or open gate to residence held 
not "road intersection” within stat¬ 
ute forbidding one driver to pass an¬ 
other.—^White V. Kennedy, 135 So- 
694, 17 La.App. 315. 

Intersection with “highway” 

(1) Whether intersecting road was 
“highway.” within statute prohibit¬ 
ing passing at an intersection with 
a highway, depends on whether road 
was open and used by public, and 
not on an express dedication or ex¬ 
press acceptance of the road, or 
whether it exists by legal proceed¬ 
ings. — Jinks V. Currie, 188 A. 356, 3'24 
Pa 532. 

(2) One-way road, connecting plant 
ninety yards distant with highway, 
which was not graded, held not 
“highway” which would form “inter¬ 
section” at junction point within 
meaning of regulation so as to jus¬ 
tify truck driver in presuming that 
motorist would not attempt to pass- 
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to a T-intersection of one road with another al¬ 
though such roads do not cross each other,75 and 
at such an intersection the prohibition against pass¬ 
ing is especially applicable where the overtaking 
vehicle attempts to pass on the side next to the in¬ 
tersecting street.76 It has been held that only a 
passing within the boundaries of the intersection is 
covered by the regulation,77 but it has also been 
held that the area within a reasonable distance of 
the intersection is included within the prohibition 
of the regulation.78 

A violation of such a regulation occurs where a 
motorist starts to pass at an intersection, even 
though he does not completely pass the other vehi¬ 
cle, since the position of two automobiles running 
abreast at an intersection is one of the dangers 
against which the regulation is directed.79 The 
fact that the motorist seeking to pass another vehi¬ 
cle does not know of the intersecting highway be¬ 
cause it is obscured from view, or is a mere side 
road with nothing to indicate its existence, does not 
affect the rule of law applicable under the statute,80 
but it does affect the duty of the respective parties 
under the particular facts of the case.^^ A statute 
prohibiting the passing of a vehicle on the left at a 
street intersection does not render negligent one 
who passes another vehicle on the right after such 
vehicle has commenced to make a left turn,82 and 
such a regulation has been held inapplicable to an 
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unintentional movement because of a sudden stop 
of the vehicle passed. 88 

In the absence of any such regulation it is not 
necessarily negligence to overtake and pass another 
vehicle while both vehicles are crossing a highway 
intersection,84 but whether the attempt to do so 
constitutes negligence depends on the circumstances 
of the particular case.85 Thus, if the driver of the 
vehicle ahead has given no timely signal of his in¬ 
tention to change his course, and the crossing is 
otherwise clear, the overtaking vehicle may pass on 
his left;85 but even in the absence of a signal of 
intention to turn the flashing of the stop light on 
the rear of the overtaken vehicle may require the 
following driver not to attempt to pass until it is 
certain that the forward vehicle will not turn at or 
in the intersection.87 If the driver ahead has prop¬ 
erly signaled his intention of turning to the left into 
the intersecting street or highway, the driver of the 
vehicle behind must respect his right to make the 
turn, and an attempt to pass under such circum¬ 
stances may constitute negligence,88 and the driver 
of the rear car would be guilty of gross negligence 
if, under such circumstances, he should attempt to 
make the same turn in such a manner as to cut in 
on the forward car.89 Where the forward motorist 
has stopped at the intersection in the center lane 
of the highway as though to make a left turn, the 
driver of the vehicle to the rear is not negligent 
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truck at that point on highway.— 
Monroe Hardware Co. v. Monroe 
Transfer & Warehouse Co., Lia.App., 
167 So. 498. 

(3) An east and west dirt road not 
clearly defined, and with nothing to 
distinguish it from the ordinary 
plantation crossing, was not an “in¬ 
tersection of the highway” within 
statute.—^Dudley v. .Surles, La.App., 
11 So.2d 70. 

75. Ala—^Alabama Power Co. v. 

Buck, 35 So.2d 355, 250 Ala. 618. 
Fla.—Grosma v. Adams, 135 So. 806, 
102 Fla. 305, 78 A.L,.K. 1193. 

Me.—Rawson v. Stiman, 176 A. 870, 
133 Me. '250. 

Pa—Houlihan v. Turkheimer, 23 A. 

2d 352, 14'6 Pa.Super. 496. 

Wis.—Geason v. Schaefer, 281 N.W. 
'681, 2'29 Wis. 8. 

78, Pa.—^Houlihan v. Turkheimer, 23 
A.'2d 3'52, 146 Pa.Super. 496. 

77. Mich.—Filter v. Mohr, 266 N.W. 
341, 275 Mich. 230. 

78. Colo.—iCrosby v. Canino, 3 P.2d 
792, 89 Colo. 434, 78 A.L R. 1202. 

La.—Wyble v. Lafleur, App., 164 So. 
461. 

*79. Va.—Holland v. Edelblute, 20 S. 
E.2d 506, 179 Ya. 685. 


80. Mo.—Brown v. Raffety, 136 S.W. 
2d 717, 234 Mo.App. 620. 

81. Mo.—^Brown v, Raffety, supra. 

82. Ya.—Lennon v. Smith, 2 S.E.2d 
340, 173 Ya. 322. 

83. Mo.—Egan v. Palmer, 293 S.W. 
460, 221 Mo.App. 823. 

84. Idaho.—^Madron v. McCoy, 1'26 
. P.2d 5'66, 63 Idaho 703. 

Or.—^Whetstone v. Jensen, 189 P. 983, 
96 Or. 576. 

85. Or.—^Whetstone v. Jensen, supra 
Assumption 

(1) Driver of overtaking vehicle 
may assume that forward vehicle 
will not turn at point in intersection 
other than where turn may properly 
be made.—^Hollabaugh-'Seale Funeral 
Home V. Standard Acc. Ins. Co., La 
App , 32 So.2d 616—^De La Vergne v. 
Employers Liability Assur. Corpora¬ 
tion, La.App., 4 So.2d 66. 

(2) Driver of automobile was en¬ 
titled to presume that truck driver 
was aware of his approach from rear 
where truck was equipped with side 
mirrors and rear-view mirror on the 
inside.—^Hollabaugh-Seale Funeral 
Home V. Standard Acc. Ins. Co., su¬ 
pra. 


Bight of way to pass 

Where two cars stopped at inter¬ 
section pursuant to stop signal, car 
on right did not have right of way 
to pass when signal changed and 
driver of other vehicle was not guil¬ 
ty of negligence in failing to grant 
right of way.—O’Bannon v. Schultz, 
169 A. 601, 117 Conn. 619. 
B'egllgence shown 

La.—'Cottone v. Jones, App., 7 So.2d 
401. 

Me.—Field v. Webber, 169 A. 732, 132 
Me. 236. 

86. Cal.—^Litherbury v. Kimmet, 19'5 
P. 660, 183 Cal. 24. 

La.—Sandoz v. Beridon, App., 150 So. 
25, costs taxed 154 So. 677—Union 
Indemnity Co. v. McBride, 120 So. 
•663, 10 La.App. 194. 

87. La.—^Fields v. Owens, App., 186 
So. 849. 

88. Cal.—^Barton v. Studebaker 

iCorp., 189 P. 1025, 46 Cal.App. 707. 

Ill.—^Frank C. Weber Co. v. Steven¬ 
son Grocery Co., 194 Ill.App. 432. 
Right to turn at intersection see in¬ 
fra § 365. 

89. Cal.—^Barton v. Studebaker 

Corp., 189 P. 1025, 46 CaLApp. 707. 
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in passing on the right, even though he fails to 
signal.^® 

c. Signaling to Overtaken Vehicle 

Ordinarily the operator of the overtaking car should 
signal, by horn or other audible means, to the driver 
ahead his desire to pass, and his duty in this respect is 
performed when he has given a proper signal, whether 
or not the driver of the overtaken car has heard it. 

Ordinarily the operator of the overtaking car 
should signal, by horn or other audible means, to 
the driver ahead his desire to pasSj^"*- when ordinary 
care and prudence require such a warning,92 even 
in the absence of any statute to that effect.93 Where 
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a governmental regulation provides for a signal or 
warning of intention to pass, such a signal or warn¬ 
ing must be givcn®^ in the manner provided for,95 
and the failure to comply with such a regulation 
has been held, in itself, to constitute negligence^S qj. 
negligence per se;97 but some regulations have 
been construed not to require a signals under some 
circumstances.®9 The required signal or warning 
must be timely.^ The fact that failure to signal 
may have been negligent under the circumstances 
does not constitute actionable negligence with re¬ 
spect to an accident which was in no way due to 
such failure.2 


aa Ill.—Pitts V. Girard, 71 lSr.E.2d 
S3‘7, 330 IllApp. 618. 

91. Gal.—Cadwell v. Anschutz, 52 P. 

2d 916, 4 Cal.2d 709. 

Ky—Wriffht v Clausen, 69 S W.2d 
1062, 253 Ky. 498, 104 A.L.R. 480. 
La.—Savoie v. Walker, App., 183 So. 
530—Jones v. Thibodeaux, App, 
163 'So. 183—'Sandoz v. Beridon, 
App., 1'50 So. 25, costs taxed 154 
So. 677. 

Neb.—O’Brien v. J. I. Case Co., 2 N. 

W.2d 10'7, 140 Neb. 847. 

Okl.—Indian Territory Illuminating' 
Oil Co. V. Johnson, 58 P'2d 888, 177 
Okl. 288. 

Pa.—Giese v. McCarthy, Com.Pl., 32 
DeLCo. 103. 

Wash.—Kardong v. Allen, '264 P. 716, 
147 Wash. 50. 

Wis.—Kerhnske v. Etzel, 215 N.W. 

591, 194 Wis. 3'6 
42 C.J. p 9'55 note 68. 

Who may assert negligence 

Failure of overtalcing automobile 
to sound horn can be asserted as 
negligence only by vehicle overtaken. 
—Barnett v. Bull, 250 P. 955, 141 
Wash. 139. 

Noise 

Motorcyclist who was injured 
while attempting to pass automobile 
of defendant held not guilty of con¬ 
tributory negligence for failure to 
signal his intention to pass where, 
before attempting to do so, he raced 
his engine and made as much noise 
as though he had used a horn —Globe 
Indemnity Co. v. Cook, La.App., 167 
So. 115. 

92. Wash.—^Zurfluh v. Lewis County, 
91 P.2d 1002, 3 99 Wash. 378. 

93. Wis.—Straub v. Schadeberg, 10 
N.W.2d 146, 243 Wis. 2'57, 147 A L. 
R. 476—Kerlinske v. Etzel. 215 N. 
W. 591, 194 Wis. 36. 

42 C.J. p 955 note 68 [b]. 

94. Cal.—^Duncan v. J. H. Corder & 
Son, 62 P..2d 1387, 18 Cal App 2d 
77. 

Ky.— Cook V. Gillespie, 82 S.W.2d 347, 
259 Ky. 281. 

La.—^De La Vergne v. Employers 
Liability Assur. Corporation, App., 

4 So.2d 66. 


Md.—Standard Oil Co. of New Jersey 

V. 'Stern, 173 A. 20'5. 167 Md. 211. 
N.C.—Stovall V. Ragland, 190 S.E. 

899, 211 N.C. 536. 

The purpose of the law in requir¬ 
ing giving of an audible warning by 
overtaking vehicle is to favor driver 
of overtaking vehicle to extent that 
his normal progress on highway will 
not be unnecessarily impeded by 
driver of automobile preceding him 
in not leaving him sufficient clear¬ 
ance in which to pass —^Hollabaugh- 
Seale Funeral Home v. Standard Acc 
Ins. Co., La.App, 32 So.2d 616—^De 
La Vergne v. Employers Liability 
Assur. Corporation, La.App., 4 So.2d 
6 ' 6 . 

Proceeding In same direction 

(1) Truck which had swerved 
slightly to right before commencing 
U-turn was "vehicle proceeding in 
same direction" as following vehicle 
within statute requiring motorist to 
give audible warning before overtak¬ 
ing vehicle proceeding in same direc¬ 
tion.—Moore v. Miller, 125 P.2d 576, 
51 Cal.App.2d 674. 

(2) Truck stopping momentarily to 
permit telephone lineman to alight 
was "proceeding," within statute re¬ 
quiring signal with bell or horn 
when passing.—Clark v. Demars, 1-16 
A. 812, 102 Vt. 147. 

‘‘Overtaking,” within statute re¬ 
quiring motorist to give audible 
warning before overtaking vehicle 
proceeding in same direction, means 
to come or catch up with in a course 
or motion, rather than to catch up 
with and pass.—Moore v. Miller, 125 
P.2d 576, 51 Cal.App.2d 674. 

95. Me.—Field v. Webber, 169 A. 

732, 132 Me. 236. 

Signal customarily used 

Ordinance requiring motorist to 
signal when passing other vehicles 
traveling in same direction required 
use of available sound signal cus¬ 
tomarily used—Somerville v. Keeler, 
145 So. 721, 165 Miss. 244. 

Noise 

(1) Engine noise of motorcycle 
passing truck held not tantamount to 
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intersectional warning required by 
statute to be given by one passing 
motor vehicle.—Field v. Webber 169 
A. 732, 132 Me. 236. 

(2) Noise made by backfiring of 
defendants’ truck and rattling of 
load thereon held not to relieve truck 
driver of statutory duty to give 
warning—Duncan v. J. H. Corder & 
Son. 6'2 P.2d 1387. 18 Cal.App 2d 77. 

96. Wash.—Zurfiuh v.'Lewis County, 
91 P.2d 1002, 199 Wash. 378. 

97. Cal.—Moore v. Miller, 125 P.2d 
576, 51 Cal.App.2d 674—Kelchum*v 
Pattee, 98 P.2d 1051, 37 Cal.App.2d 
122 . 

Mo.—Rader v. David, App., 207 S.W. 
2d 519 

Ohio.—Swoboda v. Brown, 196 N.E. 

274, 129 Ohio St 512. 

Tex.—Gillette Motor Transport v. 
Fine, Civ.App., 131 S.W.2d 817, er¬ 
ror dismissed, judgment correct. 

98. Mich.—McLaughlin v. Curry, 218 
N.W. 698, 242 Mich. 228. 

99. Md.—Hopper v. Kelly, 125 A. 
779, 145 Md. 161. 

Person or object overtaken 

(1) A statute requiring automobile 
drivers to give signals when over¬ 
taking animal-drawn vehicles or pe¬ 
destrians does not require such a 
signal when overtaking another au¬ 
tomobile—Moore v. Hart, 188 S.W. 
861, 171 Ky. 725. 

(2) A regulation requiring the 
horn to be sounded by a vehicle over¬ 
taking and passing another does not 
require an automobile driver going 
in the same direction as a streetcar 
to blow his horn on passing on the 
right of the car when it rounds a 
curve to the left in turning into an¬ 
other street.—Hopper v. Kelly, 125 
A. 779, 145 Md. 161. 

1. Cal.—Moore v. Miller, 125 P.2d 
576, 51 Cal.App.2d 674. 

La.—^Adams v. Morgan, App., 173 So. 

540, rehearing denied 174 So. 157 
Mich—Bugbee v. Fowle, 269 N.W. 
570, 277 Mich. 485—Jacoby v. 

Schafsnitz, 259 NW. 322, 270 Mich. 
515. 

2. La.—De La Vergne v. Employers 
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It has been held that the driver of the overtaken 
car may not be charged with negligence in any usu¬ 
al use of the highway unless it appears that he has 
actually heard the signal, as discussed supra § 325, 
but as far as negligence on the part of the driver 
of the overtaking car is concerned his duty is per¬ 
formed when he has given a proper signal, whether 
or not the driver of the overtaken car has heard 
it,3 and if the road is wide enough and the way ap¬ 
pears open, and it appears that the passage may he 
effected without danger, he is not chargeable with 
negligence in attempting to pass.-* The driver of 
the passing car need not assure himself that his 
signals were heard and understood by the driver 
of the preceding car,5 although if he is aware of 
the fact that his signals were not heard he is neg¬ 
ligent if he proceeds to pass without further sig¬ 
nal.® 

It has been considered that the omission of the 
overtaking driver to give any signal of his approach 
and intention to pass is not negligence where the 
situation is such that there is no apparent necessity 
for a signal,and it has been held that there is no 
duty to signal where the overtaken vehicle is al¬ 
ready sufficiently far to the right of the road to 
permit passing.® On the other hand, the mere giv¬ 
ing of a signal of desire to pass does not warrant 
an immediate attempt to pass regardless of whether 
this can be safely done,® and therefore the opera¬ 


tor, after giving his signal, must still keep his car 
under such control that there will not be a situa¬ 
tion of danger in case the driver of the vehicle does 
not turn out,io even though he believes in good 
faith that the latter will turn out in time to avoid 
danger.^i Where the driver ahead has signaled his 
intention of turning to the right, the operator of the 
car behind is not under a duty of signaling his in¬ 
tention of passing on the left.^^ 

d. Proper Side on Which to Pass 

(1) In general 

(2) Passing streetcars 

(1) In General 

It is generally required that the overtaking vehicle 
shall pass to the left of the overtaken vehicle, and an 
attempt to pass on the right ordinarily is negligence, but 
it has been held that the circumstances may be such as 
to justify or excuse such an attempt. 

Although it has been said that in the absence of 
any statutory regulation an overtaking vehicle may 
pass the overtaken vehicle on either side if he can 
do so with safety,^® the American rule of the road, 
often embodied in positive statute, requires that the 
overtaking vehicle shall pass to the left of the over¬ 
taken vehicle.^4 Accordingly, an attempt to pass 
on the right of the overtaken vehicle ordinarily is 
negligence,^® or, according to some decisions, neg¬ 
ligence per se.^® It has been held, however, that 


Liability Assur. Corporation, App., 
4 So.2d 66. 

Minn.—Elvidge v. Strongre, etc., Co., 
181 N.W. 346, 148 Minn. 185. 

Injury to bicyclist 

La.—Cantrell v. H. G. Hill Stores, 
App., 193 So. 389. 

3. Ala.—Government St. Lumber 
Co. V. Ollingrer, 94 So. 177, 18 Ala. 
App. 518. 

Pa.—Bekenrode v. Produce Trucking 
Co., Com.PL, 49 Dauph.Co. 271. 

42 C.J. p 955 note 70- 
Burden 

The statute requiring motor vehi¬ 
cles to give signal before passing 
other vehicles from the rear merely 
places on rear motorist duty of giv¬ 
ing signal of approach, and does not 
place burden on him of showing that 
motorist heard signal.—Banta v. 
Hestand, 75 P.2d 415, 181 Okl. 551. 

4. Ala.—Government St. Lumber 
Co. V. Ollinger, 94 So- 177, 18 Ala. 
App. 518. 

5. Mich.—McLaughlin v. Curry, 218 
N.W. 698, 242 Mich. 228. 

€. La.—^Ellzey v. Booth Furniture & 
Carpet Co., 2 La.App. 431. 

7, Iowa.—Bishard v. Engelbeck, 164 
N.W. 203, 180 Iowa 1132. 

42 C.J. p 956 note 72. 


8 . La.—Cantrell v. H. G. Hill Stores, 
App., 193 So. 389. 

9. Kan.—^W’^atkins v. Byrnes, 230 P. 
1018, 117 Kan. 172. 

Effect of giving signal of approach 
generally see supra § 288. 

10. Kan.—Watkins v. Byrnes, supra. 
42 C.J. p 956 note 74. 

11. Ky.—Ware v. Saufley, 237 S.W. 
1060, 194 Ky. 53, 24 A.L.R. 500. 

42 C.J. p 956 note 75. 

12. Cal.—Pate v. Gross, 214 P. 465, 
61 Cal.App. 146. 

42 C.J. p 956 note 77. 

13. R.I.—O’Donnell v. Johnson, 90 A. 
165, 36 R-I. 308. 

14. Mass.—^Foschia v. First Nat. 
Stores, 194 N.E. 834, 290 Mass. 90. 

N.H.—Bouvier v. Allen, 174 A. 783. 
87 N.H. 119. 

Va.—Gary v. Artist, 43 S.E.2d 833, 
186 Va. 616. 

42 C J. p 953 notes 40, 41. 

Statute held declaratory of prior law 
Tenn.—Chattanooga Ice Delivery Co. 
v. George F. Burnett Co., 147 S.W. 
2d 750, 24 Tenn.App. 535. 
“Direction” of travel 

Statute requiring one overtaking a 
vehicle to pass vehicle overtaken on 
the left regulates vehicles traveling 
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in the same "direction*' which means 
the line or course upon which any¬ 
thing IS moving or aimed to move; 
a slight variation in direction in 
which vehicles were traveling would 
not affect operation of statute, but a 
great variation might take case out 
o-f the statute.—Ruff v. Federal Tea 
Co., 29 A.2d 441, 129 Conn. 455. 

15. Conn.—^Murphy v. Way, 141 A. 
858, 107 Conn. 633, 

La.—Kimbro v. Holladay, App., 154 
So. 369. 

Md —Greer Transp. Co. v. Knight, 
146 A. 851, 157 Md. 528. 

Okl —^Padgett v. McKissick, 280 P- 
409, 138 Okl, 63. 

42 C J. p 954 note 42. 

Bvideuce of negligence 
N.J.—Bora v. Tellow Cab Co., 135 
889, 103 N.J.Law 377. 

42 C J. p 954 note 42 [ej. 

16. Mich.—Rodgers v. Blandon, 294 
N.W. 71, 294 Mich. 699, followed 
in Bankers & Shippers Ins. Co. v. 
Blandon, 294 N.W. 697, 295 Mich. 
324. 

Mo.—Rader v. David, App., 207 S.W. 
2d 519. 

Tenn.—Chattanooga Ice Delivery Co. 
V. George P. Burnett Co.. 147 S.W. 
2d 750, 24 Tenn.App. 535. 

42 C.J. P 954 note 42 [d]. 
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the circumstances may be such as to justify or ex¬ 
cuse an attempt to pass on the right,as where a 
situation of peril is presented in which a reasonably 
careful man might consider an attempt to pass to 
the right as the most prudent means of avoiding an 
accident.^8 Sq, a passing on the right has been 
held not to constitute negligence where, because of 
road conditions and the conduct of the overtaken 
vehicle, it becomes impractical to pass to the left,i® 
and it has been held that, if the driver of the for¬ 
ward vehicle after signal fails or refuses to move 
to the right to permit the rear vehicle to pass on 
the left, the driver of the trailing vehicle may pass 
on the right, exercising care commensurate there- 

with.20 

A regulation prohibiting passing on the right of 
other vehicles proceeding in the same direction has 
been held to refer only to moving vehicles and not 
to apply to vehicles which have stopped at a traffic 
signal.21 Where the driver of the forward vehicle 
has indicated an intention to turn to his left off the 
highway and has carried out his indicated inten¬ 
tion by vacating the right-hand half of the highway, 
the driver of the vehicle to the rear may continue on 
his course and pass to the right, and it is not in¬ 
cumbent on him to stop until the forward vehicle 
has completed the operation of completely vacating 
the highway by turning ‘to the left.^^ When the 
circumstances are such as to justify passing on the 
right side of another vehicle, due care must be ex- 
ercised^3 to give proper signals^^ and to pass at a 
reasonable rate of speed.^s 

Where there are distinct lines of traffic proceed¬ 
ing in the same direction, a regulation requiring 
vehicles to pass to the left of other vehicles pro¬ 
ceeding in the same direction applies only to a ve¬ 
hicle which is passing another in its own line,26 and 


not to a vehicle in one line which is traveling on 
the right of another line.^'^ On wide boulevards or 
avenues on which it is customary for cars traveling 
in the same direction to travel abreast it is not in¬ 
cumbent on a driver, who is traveling well to the 
right of another car and who has ample room to 
pass on the right, to turn out to the left in order 
to pass it,28 and some regulations permit passing 
on the left or right where the highway is of suffi¬ 
cient width to permit the safe operation of vehicles 
so moving in the same direction along parallel 
courses, even though such courses are not marked 
by visible lines.^9 

(2) Passing Streetcars 

Where a regulation prescribes the side on which a 
motor vehicie may pass a moving streetcar, compiiance 
must be had therewith; but in the absence of express 
reguiation the rule of ordinary care appiies, and under 
such rule there is no arbitrary method, but the driver 
shouid pass on such side as ordinary prudence suggests 
in view of the situation and circumstances. 

Under some regulations prescribing the manner 
of overtaking and passing moving streetcars, a 
motorist may pass on either side, with certain pre¬ 
cautions,30 but under other regulations it is re¬ 
quired that the overtaking vehicle shall pass to the 
right.3i In the absence of any regulation express¬ 
ly applicable to streetcars it has been held that gen¬ 
eral regulations with respect to vehicular traffic ap¬ 
ply to them,32 so that a regulation requiring the 
overtaking vehicle to pass to the left governs the 
mode of passing streetcars.33 On the other hand, 
however, it has been held that regulations as to the 
operation of vehicles generally, with respect to 
passing, apply only to vehicles which arc able to use 
any part of the highway,34 and not to streetcars 
which must proceed along their tracks and are un¬ 
able to change their course when passing or being 


17. Neb.—^Bixby v. Ayers, 298 N.W. 
533. 139 Neb. 652. 

Okl.—Padgett v. McKissick, 280 P. 
409, 138 Okl. 63. 

Va.—Lennon v. Smith, 2 S.E.2d 340, 
173 Va. 322. 

42 C.J. p 954 note 43. 

18. Cal —Squier v. Davis Standard 
Bread Co., 185 P. 391, 181 Cal. 533. 

42 C.J. p 954 note 44. 

19. Okl.—^Padgett v. McKissick, 280 
P. 409, 138 Okl. 63 

20. Ky.—^V^right v. Clausen, 69 S.W. 
2d 1062, 253 Ky. 498, 104 A.D.R. 
480. 

21. La.—^Muller v. Herrin Motor 
Lines, App., 134 So. 406. 

22. Tenn.—Chattanooga Ice Delivery 
Co. V. George K. Burnett Co., 147 
S.W’.2d 750, 24 Tenn.App. 635. 


23. Okl—Padgett v. McKissick, 280 
P. 409, 138 Okl. 63. 

The driver must exercise greater 
care in passing on the right than 
when passing on the left.—^Wright v. 
Clausen, 69 S.W.2d 1062, 253 Ky. 498, 
104 A.L.R. 480. 

24. Ill.—^Brautigan v. Union Overall 
Laundry, etc., Co., 211 Ill.App. 356. 

25. Ill.—Brautigan v. Union Overall 
Laundry, etc., Co., supra. 

26. NT.—^People v. Harden, 200 N. 
T.S. 171, 205 App.Div. 717, 718. 

42 C.J. p 954 note 47. 

27. N.T.—People v. Harden, supra. 
42 C.J. p 954 note 48. 

28. Pa.—^Zandras v. Moffett, 133 A. 
817, 286 Pa. 477, 480, 47 A.L.R. 699. 

42 C.J. p 954 note 49. 

29. Ohio.—Cailey v. Hutzel, 79 N.E. 
2d 383, 82 Ohio App. 117. 
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30. Or.—Sorsby v. Benninghoven, 
161 P. 251, 82 Or. 345. 

31. Ill.—Chicago V. Keogh, 125 N.E. 
881, 291 Ill. 188. 

42 C.J. p 955 note 54, 

32. Mass.—Foster v. Curtis, 99 N E. 
961, 213 Mass. 79, 42 L.R.A.,N.S., 
1188, Ann.Cas.l913E, 1116. 

R.I.—Marsh v. Boyden, 82 A. 393, 33 
R.I. 519, 40 LR.A.,N.S., 582. 

33. Mass.—Foster v. Curtis, 99 N.E. 
961, 213 Mass. 79. 42 L.R.A .N.S., 
1188, AnmCas 1913E, 1116. 

RI.—Marsh v. Boyden, 82 A. 393, 33 
R.I. 519, 40 L.R.A..N.S.. 582. 

34. Cal.—^Harris v. Johnson, 161 P. 
1155, 174 Cal. 55. L.R.A.1917C, 479, 
Ann.Cas.l918E, 560. 

Ohio.—Goldstein v, Klein, 11 Ohio N. 

P.,N.S., 1. 
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passed by other vehicles.35 Accordingly, it has been 
held that an ordinance requiring all vehicles to 
keep to the right side of the street and as near the 
curb as possible requires that an automobile shall 
pass to the right of a streetcar traveling on a track 
in the center of a street,^6 notwithstanding another 
provision thereof that an overtaking vehicle shall 
pass to the left of the overtaken vehicle.^? 

It would seem also that even on highways where 
the traveler is free to use any portion the general 
rule of keeping to the right would impose on the 
automobilist the duty to pass a streetcar, under or¬ 
dinary circumstances, on the right rather than on 
the left.38 Nevertheless, in the absence of a statu¬ 
tory rule, the rule of ordinary care applies,39 and 
under such rule there is no arbitrary method,^0 but 
the driver should pass on such side as ordinary pru¬ 
dence suggests^i in view of the situation and cir¬ 
cumstances. ^ 3 

e. Position on Highway 

The rules of the road may reserve the middle of the 
highway for passing other vehicles unless definite traffic 
lanes are marked, and the left side of the road may be 
used for passing provided it is reasonably safe to do so 
and such side is clearly visible and free of oncoming 
traffic. 

The rules of the road have been said to reserve 
the middle of the highway for passing other vehi¬ 
cles unless definite traffic lanes are marked.^3 
Driving on the left side of the road in passing an¬ 


other vehicle is, in itself, not negligence,and the 
use of such portion of the road for passing may be 
proper where it is reasonably safe to do so.^^ How¬ 
ever, such use of the road may constitute negli¬ 
gence where a reasonably prudent person, in the ex¬ 
ercise of ordinary care, would not pass on the 
wrong side of the road under the circumstances.'^® 
So it has been held that an attempted passing on 
the left side of the road is improper unless such 
side is clearly visible and free of oncoming traffic,^ 
and this rule is sometimes prescribed by govern¬ 
mental regulation,the violation of which has vari¬ 
ously been held to constitute negligence per se^9 or 
merely evidence of negligence.®® The term “on¬ 
coming traffic” within such a regulation has been 
held not to refer to oncoming vehicles illegally op¬ 
erated without headlights and hence not visible to 
others using the highway.®^ 

Some regulations provide that the overtaking ve¬ 
hicle shall in passing keep to the left of the center 
of the road.®3 Such a regulation has been held to 
refer only to passing on comparatively narrow 
roads where the overtaking automobile could not 
safely pass the one overtaken in the same traffic 
lane,®3 and does not apply where the road is suffi¬ 
ciently wide to permit passing on one side of the 
center.®^ In any case, such a regulation does not 
prevent, in all circumstances, one vehicle passing 
another from remaining on the right side of the 
center of the road.®® 


35. Cal.—^Harris v. Johnson, 161 P. 
1155, 174 Cal. 55, L.R.A.1917C, 479, 
Ann.Gas.l918E, 560. 

42 C.J. p 955 note 58. 

36. Cal.—Harris v. Johnson, supra. 
42 C.J. p 955 note 59. 

37. Cal—Harris v. Johnson, supra. 

38. Ohio.—Goldstein v. Klein, 11 
Ohio N.P.,N.S., 1. 

39. Ohio.—Goldstein v. Klein, supra. 
40 l Ohio.—Goldstein v. Klein, supra. 

41. N.Y.—^Kalb v. Redwood, 131 N. 
X.S. 789, 147 App.Div. 77, 80, af¬ 
firmed 101 N.E. 1107, 207 N.Y. 739. 

42 C.J. p 955 note 66. 

42. Ohio.—Goldstein v. Klein, 11 
Ohio N.P ,N.S., 1 

42 C.J. p 955 note 67. 

43. Cal.—Kingston v. Hardt, 62 P.2d 
1376, 18 Cal.App.2d 61. 

44. Iowa.—McManus v. Emmets- 
burg Farmers* Co-op. Creamery Co., 
259 NW. 921, 219 Iowa 860. 

La—Slocum v. Hawn, App., 155 So. 
24. 

Or.—Turner v. McMillan, 14 P.2d 294, 
140 Or. 407. 

45. U.S.—Brown v. Walter, C.C.A. 
Vt, 62 P.2d 798. 


Ariz.—^Haner v. Wilson-Coffin Trad¬ 
ing Co., 67 P.2d 487, 49 Ariz. 402. 
La.—Ashey v. Kolb,, App., 9 So.2d 
865—Probst v. Smith Hardware 
Co., App., 141 So. 508, followed in 
Maitre v. Smith Hardware Co., 141 
So. 512, and Probst v. Smith Hard¬ 
ware Co., 141 So 512. 

Okl.—Oklahoma City v. Wilcoxson, 
48 P.2d 1039, 173 Okl. 433. 

46. Okl.—Oklahoma City v. Wilcox¬ 
son, supra. 

47. Idalio.—^French v. Tebben, 27 P- 
2d 474, 63 Idaho 701. 

La.—Frye v. Interurban Transp. Co., 
139 So. 670, 19 La.App. 510. 

Md.—Standard Oil Co. of New Jersey 
V. Stern, 173 A, 205, 167 Md. 211. 
Wis.—Beck v. Flasch, 240 N.W. 190, 
206 Wis. 431. 

48. La—Wall v. JEtna Casualty & 
Surety Co., App, 167 So. 903. 

“Ordinary care*» required 

The phrase “passing to be made in 
safety” in statute forbidding motor¬ 
ists from driving on left side of high¬ 
way in passing an automobile unless 
left side was clearly visible and free 
of oncoming traffic for a sufficient 
distance ahead to permit the passing 
to be made in safety did not mean 

763 


that motorist could not turn across a 
public highway until circumstances 
rendered crossing absolutely free 
from danger, but meant that driver 
must exercise “ordinary care,” which 
is that care which the great mass of 
mankind exercises under the same or 
similar circumstances.—Gauthier v. 
Carbonneau, 277 N.W. 135, 226 Wis. 
527. 

Statute held not limited to two-way 
highways but to extend to four-lane 
highways.—Lee Bros. v. Jones, 54 N. 
E.2d 108, 114 Ind.App. 688. 

49. Va.—Wright v- Osborne, 9 S.E. 
2d 452, 175 Va. 442. 

50. Ark.—Lowe v. Ivy, 164 S.W.2d 
429, 204 Ark. 623. 

51. Cal.—Robbiano v. Bovet, 24 P.2d 
466, 218 Cal. 589. 

52. Okl.—Gourley v. Jackson, 243 P. 
243, 116 Okl. 30. 

53. Okl.—^Tilbury v. Powell, 130 P.2d 
830, 191 Okl. 435. 

54. Okl.—Tilbury v. Powell, supra. 

55. Mass.—Anzoni v. Gosse, 175 N. 
E. 57, 274 Mass. 522. 

What is reasonably safe, under cir¬ 
cumstances, should be considered in 
determining right of vehicle passing 
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A motorist proceeding on d three-lane highway 
may not lawfully tiixm into the center lane for the 
purpose of passing without first ascertaining wheth¬ 
er such lane is free of oncoming traffic for a suffi¬ 
cient distance to permit passing in safety.56 

f. Speed in Passing 

The driver of a vehicle overtaking and passing an¬ 
other should not travel at an excessive speed but should 
keep the speed of his car within the limit of what is 
reasonable and safe under the circumstances. 

While the overtaking car must necessarily travel 
faster than the overtaken car in order to pass it, 
the desire to pass does not warrant excessive speed, 
but the speed of the overtaking car must be kept 
within the limit of what is reasonable and safe un¬ 
der the circumstances®'^ and, of course, the over¬ 
taking car must not exceed the statutory maximum 
speed.®'8 A statute regulating speed in passing a 
person riding, leading, or driving a horse or team 
has no application to the speed of an automobile 
passing another automobile,®^ nor does a statute 
limiting the rate of speed “upon approaching . . . 
another vehicle’’^0 or restricting the speed of mo¬ 
tor vehicles “passing each other”®"*- apply to an au¬ 
tomobile which has overtaken and is passing an¬ 
other vehicle. An increase of speed while attempt¬ 
ing to pass does not constitute negligence at com¬ 
mon law unless an ordinarily prudent person would 
not have increased speed under similar circum¬ 
stances,and, conversely, one who is proceeding 


at a rate of speed reasonable under all the facts and 
circumstances need not reduce his speed when pass¬ 
ing another vehicle.®® 

g. Clearance between Vehicles 

The overtaking car should, in passing, leave reason¬ 
able space between it and the overtaken vehicle so as 
to avoid injury. 

The overtaking car should, in passing, leave rea¬ 
sonable space between it and the overtaken vehi¬ 
cle,®^ and it is negligence to drive so close to the 
•overtaken vehicle as to strike it®® where such car 
keeps along its own course®® or to force it off the 
road in order to avoid being struck.®*^ 

h. Duties after Passing 

It is the duty of the driver of the overtaking car to 
maintain his position to the left of the overtaken car un¬ 
til he is entirely clear of It, and, after passing, to exer- 
cise reasonable care in turning back to the right-hand 
side of the road. 

It is the duty of the driver of the overtaking car 
to maintain his position to the left of the overtaken 
car until he is entirely clear of it,®® and, after pass¬ 
ing, to exercise reasonable care in turning back to 
the right-hand side of the road.®® Where regula¬ 
tions prescribe the distance ahead which the over¬ 
taking vehicle must gain before turning in, the fail¬ 
ure to comply therewith constitutes negligence.'^® 
The operator of the overtaking car may be guilty 
of negligence where, in turning back to his own 
side of the road, he collides with the other vehicle'^^ 


another vehicle moving- in same di¬ 
rection to stay on right side of center 
of road.—^Anzoni v. Gosse, supra. 

5S. Wis.—O'Leary v. Buhrow, 25 N. 

■VV.2d 449, 249 Wis. 559. 

57. Iowa.—Jarvis v. Stone, 247 N.W. 
393, 216 Iowa 27. 

La.—Mills V. Moore, App., 166 So. 169. 
42 C.J p 956 note SO. 

Ohscivation of road 

Motorist is under duty to drive 
slowly enough in passing automobile 
in front so that he could see the road 
and know that it was clear of ap¬ 
proaching traffic.—Luce v. Chandler, 
195 A. 246, 109 Vt. 275. 

XTegligreuce per se 

Law requiring motor vehicle to 
pass other vehicles at speed so as not 
to endanger others imposed civil du¬ 
ty, rendering violation negligence per 
se.—^West Texas Coaches v. Madi, 
Tex.Civ.App., 15 S.W.2d 170, followed 
in 15 S.W.2d 178, and affirmed. Com. 
App., 26 S.W.2d 199. 

Speed held not excessive 
La.—Joyner v. Williams, App., 35 So. 
2d 812—^Dudley v. Surles, App., 11 
So,2d 70—Ball v. Home Oil Co., 
App., 4 So.2d 579—^Monroe Hard¬ 
ware Co. V. Monroe Transfer & 
Warehouse Co., App, 167 So. 498. 


Wash.—^Tates P. Hamm Funeral 
Home V. Biles, 101 P.2d 597, 3 
Wash.2d 592. 

58. Tex.—^\5^incent v. Johnson, Civ 
App., 117 S.W.2d 135, error dis¬ 
missed. 

Statute held luapplicalble 

Statute limiting speed when view 
obstructed does not have reference to 
obstruction of view by car ahead, 
which driver is trying to pass.— 
Stoner v. Hutzell, 237 N.W. 487, 212 
Iowa 1061. 

59. Ind—Craig V. Lee, 142 N.E. 399, 
81 Ind.App. 319. 

60. Neb.—Thomas v, Rasmussen, 

184 N.W. 104, 106 Neb. 442. | 

42 C.J. p 956 note 83 

61. Tex.—Davis v. Estes, Com.App., 
44 S.W.2d 952. 

62. Ind.—Lee Bros. v. Jones, 54 N. 
E.2d 108, 114 Ind.App. 688. 

63. Iowa.—Jarvis v. Stone, 247 N.W. 
393, 216 Iowa 27. 

64. La.—Cooper v. Garrett, App., 6 
So.2d 209. followed in Veronie v. 
Garrett, 6 So.2d 215. 

Mo.—Corpus juris cited In Devine v. 

Barton, App., 22 S.W.2d 877, 879. 

42 C.J. p 956 note 84. 
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65. La.—^Donaldson v. Riddlingr's 
Succession, App., 145 So. 804. 

Mo.—Corpus J'uris cited in Devine v. 

Barton, App., 22 S.W.2d 877, 879. 

42 C.J. P 957 note 85. 

66. Mo.—Corpus Juris cited in 
Devine v. Barton, App., 22 S.W.2d 
877, 879. 

42 C.J. p 957 note 86. 

67. Ala.—Jones v. Colvard, 109 So. 
877, 215 Ala. 216. 

42 C.J. p 957 note 87. 

63. La.—Cooper v. Garrett, App, 5 
So 2d 209, followed in Veronie v. 
Garrett, 6 So.2d 215. 

Mont—McDonough v. Smith, 284 P. 
542, 80 Mont. 515. 

Va.—Dey v. Virginia Transit Co., 47 
S.E.2d 552, 187 Va. 635. 

42 C.J. p 958 note 1. 

69. La.—Jones v. Miscar, App., 34 
So.2d 810. 

42 C.J. p 958 note 2. 

70. Iowa—Bobst v. Hoxie Truck 
Line, 267 NW. 673, 221 Iowa 823. 

42 C.J. P 958 note 1 [a]. 

Actual and not merely prlma facie 
negligence 

Iowa.—Andersen v. Christensen, 268 
N.W. 527, 222 Iowa 177. 

71. La.—Price v. Tarver, App., 148 
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or the animal which is drawing it,*^2 qj- forces the 
vehicle which he has passed off the road,*^3 and in 
such case he will be liable for the resulting damag¬ 
es, provided, of course, his negligence is the proxi¬ 
mate cause of the accident, and the other driver 
has not been guilty of contributory negligence, as 
discussed infra § 328. 

§ 327. - Governmental Regulations 

Failure to comply -with regulations governing the 
operation of vehicles traveling in the same direction 
may be evidence of negligence or negligence per se. 

Where statutes and other regulations govern the 
operation of vehicles traveling in the same direc¬ 
tion, it is the duty of the drivers of such vehicles to 
comply therewith,*^4 and the failure to comply with 
such regulations has variously been held to consti¬ 
tute negligence per se"^® or merely evidence of neg¬ 
ligence.'^® However, such a regulation will be con¬ 
sidered in determining the rights and duties of the 
parties only where the circumstances of the accident 
were such as to render the regulation applicable.'^'^ 
A statute regulating the manner of overtaking and 
passing has been held to apply only to vehicles trav¬ 
eling in the same direction, which means the line or 
course on which anything is moving or aimed to 


move,*^8 but a slight variation in direction does not 
affect the operation of such a regulation,and it 
is sufficient if the vehicles are proceeding substan¬ 
tially in the same direction.®® However, a regula¬ 
tion with respect to vehicles traveling in the same 
direction has been held not to apply where an au¬ 
tomobile crossing a road at right angles collided 
with another car traveling thereon.A statute re¬ 
lating to overtaking and passing of another vehicle 
refers only to moving vehicles.®^ 

Particular duties imposed are considered supra 

§§ 325, 326. 

§ 328. - Liability for Accidents 

Where an accident occurs in connection with the op¬ 
eration of vehicles traveling in the same direction, the 
driver whose negligence or breach of duty caused or 
contributed to the accident is liable for injuries to oth¬ 
ers resulting th'erefrom, and may be precluded from re¬ 
covering for any inj'ury to himself or his car. 

In case an accident occurs in connection with one 
car leading, following, or attempting to pass anoth¬ 
er, the driver who was negligent in failing to act 
with reasonable care with respect to the rights of 
the other, or in omitting the performance of any 
duty imposed by law, is liable for any injury to the 
other car or its occupants,®® or to other persons, 


So 450—^Diebel v. Bertuccl, 140 So. 
515, 19 La.App. 412. 

42 C.J. p 958 note 3. 

72. Minn.—Dunkelbeck v. Meyer, 
167 N.W. 1034, 140 Minn. 283. 

42 CJ. P 958 note 4. 

73. Mich.—Grangrer v. Farrant, 146 
N.W. 218, 179 Mich. 19, 51 L.R.A., 
N.S., 453. 

42 C.J. p 958 note 6. 

74. US—Warlich v. Miller, C.C.A. 
Pa., 141 F.2d 168. 

La.—Smith v. Palfrey, 7 La.App. 526. 

75. N.C.—Tarrant v. Pepsi Cola Bot¬ 
tling Co., 20 S.E.2d 565, 221 N.C. 
390—Murray v. Atlantic Coast Line 
R. Co., 11 S.E.2d 326, 218 N.C. 392. 

Ohio.—Swoboda v. Brown, 196 N.E. 

274. 129 Ohio St. 512. 

Va.—^Wright v. Osborne, 9 S.B.2d 452, 
175 Va. 442. 

Keeping to right 

The statutory provision that vehi¬ 
cle shall be driven as close as prac¬ 
ticable to right-hand curb or edge of 
roadway was enacted for benefit of 
motorists traveling in same direc¬ 
tion.—Green v. Pedigo, 170 P.2d 999, 
75 Cal.App.2d 300—^Arundel v. Turk, 
44 P.2d 383, 6 Cal.App 2d 162. 

76. Ark,—^Lowe v. Ivy, 164 S.W.2d 
429, 204 Ark. 623. 

Mass.—Cannon v. Bassett, 162 N.E. 
772, 264 Mass. 383. 

77. La.—^Muller v. Herrin Motor 
Lines, App., 184 So. 406—Monroe 


Hardware Co. v. Monroe Transfer 
& Warehouse Co.. App., 167 So 498. 

Regulations held inapplicable 

(1) In general. 

Iowa.—Monen v. Jewel Tea Co., 288 
N.W. 637. 227 Iowa 547. 

La.—Monroe Hardw’are Co. v. Monroe 
Transfer & Warehouse Co., App., 
167 So. 498. 

Tex.—Glaugrund v. Gish, Civ.App., 
179 S.W.2d 257, affirmed 179 S.W.2d 
266, 143 Tex. 379. 

(2) Statutes defining the right of 
way may be inapplicable with respect 
to the rights and duties of operators 
of vehicles traveling in the same di¬ 
rection.—Counter v. Tiedeman, 163 N. 
B, 915, 29 Ohio App. 489. 

(3) The statute relating to over¬ 
taking and passing another vehicle 
when approaching crest of a grade, 
or on a curve, which obviously was 
aimed to prevent a head-on collision 
between the passing vehicle and one 
approaching in the opposite direction, 
had no application when plaintiff's 
automobile while attempting to over¬ 
take defendant’s truck was forced off 
the Highway allegedly because of the 
truck driver's conduct.—Salvitti v. 
Throppe. 23 A.2d 445, 343 Pa. 642, 138 
AL.R. 842. 

78. Conn.—Ruff v. Federal Tea Co„ 
29 A.2d 441, 129 Conn. 455. 

79. Conn.—RufC v. Federal Tea Co., 
supra. 
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80. Cal.—Moore v. Miller. 125 P.2d 
576, 51 Cal.App.2d 674. 

81. Mass.—Cannon v. Bassett, 162 N. 
E. 772, 264 Mass. 383. 

82- Tenn.—^Ringwald v. Beene, 92 S. 
W.2d 411, 170 Tenn. 116. 

83. Cal.—Beecher v. Stafford, 256 P. 

870, 83 Cal.App. 408. 

Kan.—Gabel v. Hanby. 193 P.2d 239, 
165 Kan. 116. 

La—^Engeron v. Le Blanc, App., 29 
So.2d 497, rehearing refused 30 So. 
2d 157—Wamick v. Louisiana 

Highway Commission, App , 4 So.2d 
607, followed in 4 So.2d 615 and 
Ledet v. Louisiana Highway Com¬ 
mission, 4 So,2d 615, first case— 
Abel V. Gulf Refining Co., App., 
143 So. 82. 

Va,—Isenhour v. McGranighan, 17 S. 

E.2d 3S3, 178 Va. 365. 

Wis.—Derleder v. Piper, 1 N.W.2d 
146, 239 Wis. 269. 

42 C.J. p 948 note 60, p 958 notes 3, 5, 
p 959 note 20. 

No physical contact 

Fact that there was no physical 
contact between automobile attempt¬ 
ing to pass truck traveling in same 
direction and the truck was immate¬ 
rial if the accident was the result of 
the truck driver’s negligence.—Beach 
V. Minkley, 19 N.E.2d 20, 302 Mass. 
228. 

Warning signs 

Where road sweeper was enveloped 
in' cloud of dust, delivery truck ap- 
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such as pedestrians,84 but not unless, his negli¬ 
gence was the proximate cause of the injury.85 So, 
the driver whose negligence was responsible for the 
accident is precluded from recovering for any in¬ 
jury to himself or his car,86 while the driver who 
was free from negligence is also free from liabil¬ 
ity 8 7 and is entitled to recover for any injury to 
himself or to his car.88 

Negligence which was a concurring or contrib¬ 
uting cause to the accident may also impose liability 


for an accident in connection with the operation of 
vehicles traveling in the same direction,89 or bar re¬ 
covery by the person injured or damaged,^0 but 
negligence which was not a direct contributing 
cause of the accident will not constitute contribu¬ 
tory negligence barring recovery by the person in- 
jured.8i Negligence in connection with the pass¬ 
ing of automobiles is immaterial in fixing liability 
for an accident which occurred after the passing 
and was not connected therewith.82 


proached from rear and driver, on 
suddenly discovering sweeper, could 
not pass it because of oncoming au¬ 
tomobile, and truck collided with rear 
end of sweeper, injuring its operator, 
absence of warning signs along the 
road to indicate presence of road 
equipment did not contribute to oper¬ 
ator's injuries.—Pryor v. Safeway 
Stores, 83 P.2d 241, 196 Wash. 382, 
opinion adhered to on rehearing 85 P. 
2d 1045, 19G Wash. 382. 

84. La.—Jones v. Thibodeaux, App., 
163 So. 183—Weinfield v. Yellow 
Cab Co., App., 120 So. 420, 10 La. 
App. 313. 

42 C.J. p 958 note 4. 

sa. Ill.—Hogrefe v Johnson, 271 Ill. 
App. 469. 

La.—Hoy v. Gauthier, App., 33 So 2d 
93—Mathes v. Schwing, 119 So. 577, 
19 La.App. 680, affirmed 123 So. 
156, 11 La,App. S, 19 La.App. 680, 
set aside 125 So 121, 169 La. 272. 
Pa.—Zandras v. Moffett, 133 A. 817, 
286 Pa. 477, 47 A.L.R. 699. 

Wash.—Nagler v. Youmans, 41 P.2d 
791, 180 Wash. 681. 

Wis.—Bauer v. Bahr, 2 lS'.W.2d 698, 
240 Wis. 129. 

42 C.J. p 959 note 21. 
i;ight 

If trilck into which automobile ran 
at night was not equipped with rear 
red light, such negligence was proxi¬ 
mate cause of collision unless auto¬ 
mobile driver was guilty of such neg¬ 
ligence as superseded negligence of 
truck driver and became sole proxi¬ 
mate cause of collision.—Solomon v. 
Continental Baking Co., 160 So. 732, 
172 Miss. 388. 

ITegligeuce held cause of accident 
La—Thomas v. Leonard Truck 
Lines, App., 7 So.2d 753—Price v. 
Tarver, App., 148 So. 450—Thomp¬ 
son V. Bourgeois, App., 146 So. 708 
—Hossi V. Gust, App., 136 So. 103, 
17 La.App. 349—^Harrison v. Loyo- 
cano, App., 125 So. 140, 12 La.App. 
228. 

Mich.—Weaver v. Motor Transit 
Management Co. (Greyhound 
Lines), 233 N.W. 178, 252 Mich. 64. 
Wash.—Fairchild v. Dean, 86 P.2d 
271, 198 Wash. 1. 

Wis.—^Hunter v. Sirianni Candy Co., 
288 N.W. 766, 233 Wis. 130. I 


Recovery by occupant of vehicle de¬ 
nied 

Cal.—Coppock V. Pacific Gas & Elec¬ 
tric Co., 30 P.2d 549, 137 Cal App. 
SO. 

La.—Muse v. East Texas Grocery Co., 
App , 11 So.2d 250—Saucier v. Lan¬ 
ier Auto Co., App., 183 So. 53. 

Me—Levesque v. Pelletier, 161 A. 
198, 131 Me. 266. 

Neb.—^Moses v. Mitchell, 298 N.W. 

338, 139 Neb. 60G. 

Successive collisions 

Where only four to seven seconds 
intervened between successive auto¬ 
mobile collisions on road obscured 
by smoke and fog and driver of first 
colliding automobile was driving at 
twenty-five to thirty miles an hour 
and did not see automobile ahead un¬ 
til about fourteen feet from it, such 
driver’s negligence was an operative 
cause of second collision and his au¬ 
tomobile was not a parked car or 
standing on the highway within stat¬ 
ute so as to relieve such driver of 
liability on ground that when second 
collision occurred his automobile was 
disabled.—^Derleder v. Piper, 1 N.W. 
2d 146, 239 Wis. 269. 

86. U.S.—Grosvenor v. Guenther, D. 
C.Mich., 42 P.Supp, 249. 

Ala—Greer v. Marriott, 167 So. 597, 
27 Ala.App, 108, certiorari denied 
167 So. 599, 232 Ala, 194. 

La.—Litton v. Richardson, App., 188 
So. 439, followed in 188 So. 442— 
Sandrass v. Picciola Bros , 139 So. 
725, 19 La App. 80, followed in 

Adam v. Picciola Bros., 139 So. 727, 
19 La.App. 83. 

Pa—Sabatelli v. Scull, Com.Pl., 29 
Del.Co, 456. 

Tenn.—Harris v. Hendrixson, 155 S. 
W.2d 876, 25 TenmApp. 221—Chat¬ 
tanooga Ice Delivery Co. v. George 
F. Burnett Co., 147 S.W.2d 750, 24 
Tenn.App, 535. 

Vt.—Hutchinson v. Knowles, 184 A. 
705, 108 Vt. 195, followed in 184 
A. 711, 108 Vt. 208. 

Wash.—Comstock v. Pierce County, 
127 P.2d 264, 14 Wash.2d 80. 

42 C.J. p 949 note 61, p 959 note 22. 

87. N.C.—Dreher v. Divine, 135 S.E. 
29, 192 NC. 325. 47 A.L.R. 696. 

88i Wis.—^Prankland v. De Broux, 28 
N.W.2d 256, 251 Wis. 210. 

42 C.J. p 959 note 24. 
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89- Pa.—^Holstein v. Kroger Grocery 
& Baking Co., 34 A.2d 491, 348 Pa. 
183. 

Injury to bicyclist 

Ariz.—Southwestern Freight Lines v. 

Floyd, 119 P.2d 120, 58 Ariz. 249. 
Injury to occupant of vehicle 
Ill.—Orr V. Herzog, 64 N.E.2d 382, 327 
Ill.App. 555. 

Ohio.—Smith v. Cushman Motor De¬ 
livery Co., 6 NE.2d 694, 54 Ohio 
App. 99—Szabo v. Tabor Ice Cream 
Co.. 174 N.E. 18, 37 Ohio App. 42. 
Va—Richmond Coca-Cola Bottling 
Works V. Andrews, 3 S.E.2d 419, 
173 Va. 240. 

W.Va—Sigmon v. Mundy, 25 S.E.2d 
636, 125 W.Va. 591. 

90. Ark.—Kittrell v. Wilkerson, 9 S. 

W.3d 788, 177 Ark. 1174. 

Cal.—Cadwell v. Anschutz, 52 P.2d 
916, 4 Cal.2d 709. 

DC.—Capital Transit Co. v. Hollo¬ 
way, Mun.App., 35 A 2d 649. 

Kan.—^Anderson v. Southern Kansas 
Stage Lines Co, 44 P.2d 234, 141 
Kan. 796. 

La.—^Hilderbrand v. Peterson, App., 7 
So.2d 378. 

Me.—Kimball v. Bauckman, 158 A. 
694, 131 Me. 14. 

Mich.—Fugere v. Aronson, 281 N.W. 
396, 285 Mich. 6G1. 

N.C.—Austin V. Overton, 21 S E.2d 
887, 222 N.C. 89. 

Vt.—Taylor v. Quesnel, 29 A.2d 812, 
113 Vt. 36. 

42 C.J. p 958 note 8. 

91- Cal.—Young v. Cerrato, 37 P.2d 
1063, 2 Cal.App.2d 421. 

Ill.—^Warneke v. Torstenson, 26 N.E. 

2d 675, 304 IlLApp. 579. 

Iowa.—Steen v. Hunt, 11 N.W.2d 690, 
234 Iowa 38. 

Pa.—Salvitli v. Throppe, 23 A.2d 446, 
343 Pa. 642, 138 A.L.R. 842. 
Plaintiff's disregard of statute pro¬ 
viding for passing leading vehicles 
on left side of road would not pre¬ 
clude recovery, if plaintiff acted pru¬ 
dently and his disregard of statute 
did not contribute to the accident— 
Cannon v. Bassett, 162 N.E. 772, 264 
Mass. 383. 

92. Iowa.—Berridge v. Pray, 210 N. 

W. 916, 202 Iowa 663. 

42 C.J. p 959 note 26. 
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Injury to or from vehicle approaching in opposite 
direction. If the operator of a motor vehicle fails 
to exercise reasonable care either with respect to 
determining whether it is safe to attempt to pass 
another car proceeding in the same direction or with 
respect to management of his car while attempting 
to pass, although another vehicle is approaching 
from the opposite direction, he is liable for any re¬ 
sulting injuries either to the approaching vehicle or 
its occupants93 or to the vehicle which he is at¬ 
tempting to pass or its occupants,94 and cannot re¬ 
cover for injuries to his own vehicle.95 However, 
he is not liable for injuries which, although they 
may have indirectly resulted from his attempt to 
pass, were not due to any lack of reasonable care 
and skill on his part in the management of his own 
car. 9 5 

§ 329. Standing or Parked Vehicles 

a. In general 


§ 329 

b. Duty of care 

c. When vehicle is "parked” or "left 
standing” 

a. In Greneral 

Ordinarily it is not of itself illegal or negligent to per¬ 
mit a motor vehicle to stand in a street or highway, at 
least where the stop is temporary and for a legitimate or 
necessary purpose, but stopping or parking may, under 
particular facts and circumstances, constitute negligence, 
and restrictions are often imposed by governmental regu¬ 
lation. 

As a general rule, the owner of a motor vehicle 
has the right to stop his vehicle in a street or high- 
way,97 at least where such stop is temporary and 
for a legitimate or necessary purpose ;98 and the 
right to stop when the occasion demands it has been 
held to be an incident to the right to travel the high- 
way.99 In the absence of any governmental prohi¬ 
bition or restriction, to permit a motor vehicle to 
stand in a street or highway is not of itself illegal^ 
or negligent^ even though such vehicle is entirely 
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93. N.C.—^Dreher v. Divine, 135 S.E. 
29, 192 NC. 325, 47 A.L R. 696. 

Mo.— Corpus Juris cited in Devine v. 

Barton, App.. 22 S.W.2d 877, 879. 

42 G.J. p 958 note 97. 

94. La.—Rockefeller v. Shreveport 
Yellow Cabs, App , 183 So. 141, fol¬ 
lowed in Everett v. Shreveport Yel¬ 
low Cabs, 183 So. 144. 

Mo.— Corpus Juris cited in Devine v. 

Barton, App, 22 S,W.2d 877, 879. 
N.C.—^Dreher v. Divine, 135 S.E. 29, 
192 N.C. 325, 47 A.L.R. 696. 

Or.—Fleming: v. Ambulance Co., 62 
P.2d 1331, 155 Or. 351, rehearing 
denied 64 P.2d 619, 155 Or. 351. 

42 C.J. p 958 note 98. 

95. La.—Franz v. New Orleans Cof¬ 
fee Co., App., 150 So. 439. 

96. Pa.—Felo v. Kroger Grocery & 
Baking Co., 31 A.2d 552, 347 Pa. 
142. 

42 C.J. p 958 note 99. 

97. Iowa.— Corpus Juris quoted in 
McDaniel v. S tits worth, 275 N.W. 
572, 574, 224 Iowa 289— Corpus Ju¬ 
ris quoted iu Goodlove v. Logan, 
261 N.W. 496, 498, 219 Iowa 1380— 
Corpus Juris quoted in Lukin v. 
Marvel, 259 N.W. 782, 786, 219 Iowa 
773— Corpus Juris quoted in Al¬ 
brecht V. Waterloo Const. Co., 257 
N.W. 183, 185, 218 Iowa 1205. 

42 C.J. p 1006 note 14. 

Right to slow down and come to stop 
see supra § 300. 

Operation 

A motorist continues to operate an 
automobile on the highway during 
the time that it is stopped in the or¬ 
dinary course of its operation for so¬ 
liciting trade or in calling for and 
delivering merchandise.—Blair v. 
Boston Elevated Ry. Co., 36 N.E.2d 
419, 310 Mass. 1. 


98. Mich.—^Bowmaster v. William H. 
De Pree Co., 233 N.W. 395, 252 
Mich 505. 

Miss.—Teche Lines v. Danforth, 12 
So.2d 784, 195 Miss 226. 

W.Ya.—Cooper v. Teter, 16 S.E.2d 
152, 123 W.Va. 372. 

99, Iowa.—^Albrecht v. Waterloo 
Const. Co., 257 N.W. 183, 218 Iowa 
1205. 

Miss.—Teche Lines v. Danforth, 12 
So.2d 784, 195 Miss, 226. 

Mont.—Fulton v. Chouteau County 
Farmers’ Co., 37 P.2d 1025, 98 

Mont. 48—^Morton v. Mooney, 33 P. 
2d 262, 97 Mont. 1. I 

Neb.—^Hutson v. Robinson, 13 N.W.2d 
885, 144 Neb. 553. 

N.C.—Peoples v. Fulk, 18 S.E.2d 147, 
220 N.C. 635. 

1. Ala.— Corpus Juris cited iu Harri¬ 
son V. Mobile Light & R. Co., 171 
So. 742, 747, 233 Ala. 393. 

Iowa.— Corpus Juris quoted in Mc¬ 
Daniel V. Stitsworth, 275 N.W. 572, 
574, 224 Iowa 289— Corpus Juris 
quoted in Goodlove v. Logan, 261 N. 
W. 496, 498, 219 Iowa 1380— Corpus 
Juris quoted in Lukin v. Marvel, 
259 N.W. 782, 786, 219 Iowa 773— 
Corpus Juris quoted in Albrecht v. 
Waterloo Const. Co., 257 N.W. 183, 
185, 218 Iowa 1205. 

Kan.— Corpus Juris cited in McCoy 
V. Fleming, 113 P.2d 1074, 1076. 163 
Kan. 780. 

Ky.—^Kimble v. Standard Oil Co., 30 
S.W.2d 890, 235 Ky. 169. 

42 C.J. p 1006 note 16. 

MunLcipality could not block street 
used for coasting, so as to make pres¬ 
ence of truck delivering groceries to 
residences thereon unlawful.—^Den- 
nier v. Johnson, 240 N.W. 745, 214 
Iowa 770, 


2. Iowa.— Corpus Juris quoted In 
McDaniel v. Stitsworth, 275 N.W. 
572, 574, 224 Iowa 289— Corpus Ju¬ 
ris quoted in Goodlove v. Logan, 
261 N.W. 496, 498, 219 Iowa 1380 
—Corpus Juris quoted In Lukin v. 
Marvel, 259 N.W. 782, 786. 219 Iowa 
773— Corpus Juris quoted in Al¬ 
brecht V. Waterloo Const. Co., 257 
N.W. 183, 185, 218 Iowa 1205. 

Kan.— Corpus Juris cited iu McCoy v. 
Fleming, 113 P.2d 1074, 1076, 153 
Kan. 780. 

Mich.—Bowmaster v, William H. De 
Pree Co., 242 N.W. 744, 258 Mich. 
538—^Russo V. City of Grand Rap¬ 
ids, 238 N.W. 273, 255 Mich. 474. 
Mont— Corpus Juris cited in Morton 
V. Mooney. 33 P.2d 262, 264. 97 
Mont. 1. 

Or.—Martin v. Oregon Stages, 277 P. 
291, 129 Or. 435. 

Va.—^Barry v. Tyler, 199 S.E. 496, 171 
Va 381. 

42 C.J. p 1006 note 17. 

It is not negligence per se to stop 
and park an automobile on a high¬ 
way. 

U.S.—Proel V. Nugent, C.C.A.N.H., 97 
P.2d 353. 

S.C.—^Fisher v. J. H. Sheridan Co., 189 
SE. 356, 182 S.C. 316. 108 A.L.R. 
981—^Mullis V. Pinnacle Flour & 
Feed Co., 149 S.E. 329, 152 S.C. 239. 
42 C.J. p 1006 note 17 [a]. 

Temporary stopping on proper side of 
highway 

Iowa.—Winter v. Davis. 251 N.W. 
770, 217 Iowa 424. 

Neb.—^Huston v. Robinson, 13 N.W. 

2d 885, 144 Neb. 553. 

I N.C.—Leary v. Norfolk Southern Bus 
Corporation, 18 S.E.2d 426, 220 N.C. 
745, 

Absence of fault 

Where truck is parked on pave- 
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unattended.^ This is the rule at least where the 
stopping is for a reasonable time and for a legiti¬ 
mate reason,4 and the vehicle is properly parked;® 
but stopping or parking may, under particular facts 
and circumstances, constitute negligence,® or gross 
negligence,*^ as where due'care is not exercised, con¬ 
sidered infra subdivision b of this section, and the 
vehicle is left at such a place on the highway as to 
constitute an obstruction or source of danger to 
other users of the highway, discussed infra §§ 330- 
333, or necessary precautions to prevent injury have 
not been taken, discussed infra §§ 334, 335. 

Nuisance. It has been held that the parking of 
automobiles on a city street does not constitute a 
nuisance per se,s although the obstruction of a 
street by parking automobiles therein so as to pre¬ 
vent free passage along the highway by the public 
desiring to use the street for passing and repass¬ 
ing thereon may become a nuisance,^ as may also 
the parking of motor busses on the street in front 
of a store causing a loss of business.^® 

Governmental regulations generally. Where stat¬ 
utes or ordinances regulate or restrict the right to 


park or leave motor vehicles standing in streets or 
highways they must be observed,and the viola¬ 
tion thereof may constitute ncgligence.12 Such reg¬ 
ulations usually are designed for the safety of the 
general public^® and contemplate safety for all users 
of the highways,14 including pedestrians.i® Some 
statutes regulating traffic on highways have been 
held applicable to standing vehicles as well as oth¬ 
ers,!® but other statutes have been held not to re¬ 
strict the stopping of automobilesi^ or to regulate 
the conduct of the operator of the vehicle which has 
stopped.!® 

b. Duty of Care 

A motorist who parks his vehicle or leaves It standing 
on the highway is bound to exercise reasonable or ordi- 
nary care so that It will not constitute a source of dan¬ 
ger to other users of the highway, and such duty may re¬ 
quire the taking of precautions other than those speci¬ 
fied by governmental regulation. 

A motorist who stops or parks his vehicle and 
permits it to remain standing on the highway is 
bound to exercise reasonable or ordinary care so 
that it will not constitute a source of danger to 
other users of the highway.!® The approach of oth- 


ment without driver's fault, driver is 
not neg-ligrcnt.—Silvey v. Harm, 8 P. 
2d 570, 120 CaLApp 561. 

3. Iowa.— Corpus Juris quoted lu 
McDaniel v. Stilsworth, 275 N.W. 
672, 571, 224 Iowa 289— Corpus Ju¬ 
ris quoted in Goodlove v. Logan, 
261 Jsr.w. 496, 49S, 219 Iowa 1380— 
Corpus Juris quoted in. Albrecht v. 
Waterloo Const. Co., 257 N.W. 183, 
185, 218 Iowa 1205. 

42 C J. p 1006 notes 16, 17. 

4- Pa.—Shoffner v. Schmerin, 175 A. 
516, 316 Pa. 323—Lauerman v. 

Strickler, 14 A.2d 608, 141 Pa.Super. 
240 

StoppuLg for traffic signal 
Pa—^Weinberg v. Broomall, 169 A. 
393, 111 Pa.Super. 115. 

5. CJ.S.—Miller v. Erickson, C.C.A. 
Vt, 76 P.2d 698. 

La.—Edwards v. Frost, App., 191 So. 
691—Jeter v. Archer, 138 So. 890, 
18 La.App. 527. 

Wis.—United Paper Corporation v. 
Lietz, 223 N.W. 843, 198 Wis. 278. 

6. La.—^Williams v. Campbell, App., 

185 So. 683. 

Matters considered 

Whether the stopping of an auto- 
mpbile on a thoroughfare constitutes 
negligence requires consideration of 
nature of street, its use and condi¬ 
tion, and presence of pedestrians and 
other vehicles.—D’Allessandro v. 
Bechtol. C.QA.Fla., 104 F.2d 845, cer¬ 
tiorari denied 60 S.Ct. 295, 308 U.S. 
619, 84 L.Ed. 517. 

7. La.—Williams v. Campbell, App., 

186 So. 683. 


8. Iowa.—Bradley v. Oskaloosa, 188 
N.W. 896, 193 Iowa 1072. 

42 C.J. p 1007 note 19. 

9. Ga—Sanders v, Atlanta, 95 S.E. 
695, 147 Ga. 819. 

10. N.J.—^Livingston v. Stoddard, 
136 A. 205, lOO NJ.Eq. 678. 

42 C.J. p 1007 note 21. 

11. Cal.—^Winsky v. De Mandel, 266 
P. 534, 204 Cal. 107. 

Minn—Martin v. Tracy, 246 N.W. 6, 
187 Minn 529. 

Or.—Townsend v. Jaloff, 264 P. 349, 
124 Or. 644. 

Pa.—Bncker v. Gardner, 48 A.2d 209, 
355 Pa. 35. 

42 C.J. p 1007 note 23. 

12. Ga.—Spray berry v. Snow, 10 S. 
E 2d 179, 190 Ga. 723, mandate con¬ 
formed to 11 S.E.2d 431, 63 Ga.App. 
489. 

Mass.—Leveillee v. Wright, 15 N.E.2d 
247, 300 Mass. 382. 

13. Ga.—Sprayberry v. Snow, supra. 
Busses 

A statute providing that bus may 
stop on traveled portion of highway 
outside of city only where it cannot 
with safety leave traveled portion of 
highway, is for safety and conven¬ 
ience both of passengers and of the 
public generally.—^Roanoke Railway 
& Electric Co. v. Whitner, 3 S.E.2d 
169, 173 Va, 253. 

14. Ga—Sprayberry v. Snow, 10 S. 
E.2d 179, 190 Ga. 723, mandate con¬ 
formed to 11 S.E.2d 431, 63 Ga.App. 
489. 

Tenn.—Brown v. Wallace. 15 Tenn. 
App. 187. 
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15. Ga—Sprayberry v. Snow, 10 S. 
E 2d 179, 190 Ga. 723, mandate con¬ 
formed to 11 S.E.2d 431, 63 Ga.App. 
489. 

Care as to pedestrians generally see 
infra §§ 382-389. 

16. Ga.—Harwell v. Blue's Truck 
Line, 199 S.E. 739, 187 Ga. 78, man¬ 
date conformed to 200 S.E. 500, 59 
Ga.App. 305. 

17. Iowa.—Goodlove v. Logan, 261 
N.W. 496, 219 Iowa 1380. 

N.H.—Reed v.‘ Nashua Buick Co., 147 
A. 898, 84 N.H. 156. 

18. NH.—Berounsky v. Ogden, 9 A. 
2d‘510, 90 NH. 334. 

19. Ky.—Tente v. Jaglowicz, 44 S. 
W.2d 845, 241 Ky. 720—Louisville 
Taxicab & Transfer Co. v. Reno, 35 
SW.2d 902, 237 Ky. 452. 

Mich.— Corpus Juris cited in Camp 
v. Wilson. :241 N.W. 844, 845, 258 
Mich. 38— Corpus Juris cited iu 
Reed v. Ogden, 233 N.W. 34'5, 346, 
252 Mich. 362. 

Minn.—Anderson v. Johnson, 294 N. 
W. 2'24, 208 Minn. 3'73. 

Miss. — ^Duke V. Mitchell, 122 So. 189, 
153 Miss. 880. 

Mo.— (Corpus Juris quoted in Brink- 
ley V. United Biscuit Co. of Amer¬ 
ica, 1164 S.W.2d 325, 331, 849 Mo. 
1227—McLarney v. Cary, App., 98 
iS.W.2d 144. 

Pa.—King V. McQuale, 38 Pa.Dist. & 
Co. 269, 56 Montg.Co. 157. 

S-C—^Fisher v. J. H. Sheridan Co 
189 S.E. 35'6, 182 S.C. 316, 108 A. 
L.R. 981 — Mullis V. Pinnacle Flour 
& Feed Co., 149 S.E. 329, 152 S.C- 
1239. 
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er vehicles from the rear should be anticipated,^0 
and proper precautions taken to safeguard other us¬ 
ers of the highway,21 as with respect to the place of 
stopping, discussed infra § 330, and giving notice 
to others of the presence of the standing vehicle 
by the use of lights, signals, and warnings, dis¬ 
cussed infra § 335. The common-law duty to ex¬ 
ercise reasonable and prudent care is* not nullified 
by statutory regulations with respect to parking 
which are regarded as cumulative requirements ,22 
and the failure to exercise such care may consti¬ 
tute negligence notwithstanding compliance with 
the regulations,23 since precautionary measures oth¬ 
er than those specified may sometimes be neces- 
sary.24 

The test of negligence of a motorist parking or 
leaving his vehicle standing in the highway is wheth¬ 
er he exercised such care as a reasonably prudent 
person would exercise in the same circumstances,25 
and it is not required that the driver shall have ex¬ 
ercised extraordinary care.26 Ordinarily, the op¬ 
erator of the stopped vehicle has the right to as¬ 
sume that other vehicles using the highway will ex¬ 


ercise reasonable care in keeping a lookout^'^ and in 
passing ;28 but, where existing conditions are such 
as to affect vision, it may not be assumed that an 
approaching vehicle will maintain its course on the 
left side of the highway.23 The operator of a neg¬ 
ligently parked vehicle struck by an overtaking mo¬ 
torist blinded by the lights of an oncoming auto¬ 
mobile has been held not entitled to assume that 
others using the highway will not be negligcnt.^o 

c. When Vehicle Is “Parked” or “Left Stand¬ 
ing” 

Whether a vehicle is “parked'* or “left standing" so 
as to impose certain duties on the operator thereof de¬ 
pends on a consideration of ail of the circumstances, in¬ 
cluding the reason why the vehicle is stopped or stand¬ 
ing. 

In determining whether or not a motor vehicle 
stopped on a street or highway is “parked” or “left 
standing** so as to render applicable rules of law 
and governmental regulations restricting the right 
to park or leave a vehicle standing generally or in 
a particular situation, all of the circumstances must 
be considered, including the reason why the vehicle 
is stopped or standing.2i this connection, it has 


Tex.—Hommel v. Southwestern Grey¬ 
hound Lines, Civ.App., 195 S.W.2d 
803. 

42 C.J. P 1007 note 22. 

Care required in starting: parked or 
stopped vehicle see supra § 300. 
Keeping lookout 

Motorist, if rightfully parking on 
edge of highway, is not required to 
exercise extreme caution or keep con¬ 
stant lookout for approaching vehi¬ 
cles, ordinary care requiring only 
reasonable lookout.—Griebel v. Bu- 
den, 253 N.W. 447, 62 S.D. 469. 
Negligence as matter of law 

(1) In general.—^Paquette v. Con¬ 
sumers Power Co., '25 N.W.2d 599, 316 
Mich. 601. 

(2) Damage to parked automobile 
when passing taxicab struck door 
thereof opening toward cartway as 
matter of law resulted from negli¬ 
gence of occupant of automobile 
opening door.—Seiler v. Philadelphia 
Rapid Transit Co.. 169 A. 422, 111 Pa. 
Super. 69. 

20. Miss.—Gulf Refining Co. v. 

Brown, 16 So.'2d 765, 196 Miss. 131. 
Stopping on bridge 

Motorist, who stopped automobile 
on a bridge after passing automobile 
parked near entrance to bridge, 
should have anticipated that in the 
exercise of his right to overtake and 
pass a stopped automobile, whether 
on a bridge or elsewhere, the driver 
would proceed forward and pass mo¬ 
torist not knowing whether stopped 
automobile would have occupied the 
right side of highway only momen¬ 
tarily or for an appreciable length 

60C.J.S.-49 


of time.—Gulf Refining Co. v. Brown, 
supra. 

21. Pa.—Singer v. Messina, 167 A. 
583, 312 Pa. 129, 89 A.L.R. 1271— 
Marron v. Elmquist, 200 A. 207, 132 
Pa.'Super. 12. 

W.Ya.—Divita v. Atlantic Trucking 
Co, 40 S.E2d 324—Cooper v Teter, 
15 S.E.2d 152, 1'23 W.Va. 372. 

42 C.J. p 1007 note 22 [c]. 
Negligence held Bhown 
La,—Goodwin v. Theriot, App., 16'5 
So. 342. 

Opening door 

(1) A duty is imposed on a driver 
to exercise reasonable and ordinary 
care by looking or listening for ap¬ 
proaching traffic before opening his 
door in the path of passing traffic,— 
Keheley v. Uhl, 2*6 A.2d 35'7, 129 
Conn. 30. 

(2) Before opening door on left- 
hand side of parked truck into trav¬ 
eled portion of street, it is duty of 
truck driver to exercise ordinary care 
to see that door may be opened in 
reasonable safety to approaching 
traffic.—Tarrant v. Pepsi Cola Bot¬ 
tling Co., 20 S.E.2d 565, 221 N.C. 
390. 

22. Minn.—^Bartley v. Fritz, 285 N. 
W. 484, 205 Minn. 192. 

23. Ind.—Chandler v. Kraner, 73 N. 
E.2d 490. 

24. Conn.—Caviote v. Shea, 165 A. 
788, 116 Conn. 669. 

25. La.—^Hataway v. F. Strauss & 
Son, App., 158 So. 408. 

l^.j.—Niles V. Phillips Express Co., 
193 A 183, 118 K.JLaw 4'55. 
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26. N.J.—^Bradford v. Copieman, 168 
A. 732, 11 N.J.Misc. 876. 

Persons obstructing a highway 

with a wrecker for the purpose of 
rescuing disabled vehicles are not 
obliged to exercise the highest de¬ 
gree of care, but only reasonable 
care, to avoid injury to travelers.— 
Body, Fender & Brake Corporation v. 
Matter, 200 S.B. 689, 172 Va. 26. 

27. Tex.—Galveston Truck Line Cor¬ 
poration V. Moore, Civ.App., 107 S. 
W 2d 426, error dismissed. 

28. Cal.—Continental Ins. Co. of 
New Tork v. Pacific Greyhound 
Lines, 111 P.2d 37, 43 Cal.App.2d 
Supp. 877. 

29. Mich.—Paquette v. Consumers 
Power Co., 25 ]Sr.W.2d 599, 316 
Mich. 501. 

30. Cal.—Kline v. Barkett, 158 P.2d 
61. 68 Cal.App.2d 765. 

31. Mass.—^Leveillee v. Wright, 15 
N.E.'2d 247, 300 Mass. 382. 

“Parking" and “park" defined see 
supra § 8. 

Vehicle held “parked” on highway 

(1) An automobile is “parked" on 
paved portion of highway if any part 
of automobile is parked thereon.— 
Bilbrey v. Gentle, Tex.Civ.App., 107 
S.W.2d 597, error dismissed. 

(2) The leaving of a substantial 
portion of trailer, attached to truck 
and tractor, on concrete highway 
lane for five minutes, constituted 
“parking.”—Niles v. Phillips Express 
Co., 193 A. 183, 118 N.J.Law 465. 
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been held that parking means something more than 
a mere temporary or momentary stop of a motor 
vehicle for a necessary purpose,such as to take 
on or discharge passengers^s or to wait for the pas¬ 
sage of another automobile prior to the making of 
a turn.34 On the other hand, some regulations re¬ 
quiring that a vehicle be not parked or left standing 
under -certain circumstances or in certain places 
have been held to apply to any voluntary stopping 
for any length of timers except as required by the 
exigencies of traffic.36 Accordingly, such regula¬ 
tions have been held applicable to a stop for mere 
convenience,37 such as to unload merchandise33 or 
to permit a passenger to alight.^® 

§ 330. -Place of Stopping or Parking in 

General 
a. In general 


b. Justification or excuse for stopping at 
improper place 

a. In General 

Generally, a motorist who desires to stop his vehicie 
or to leave it unattended on a street or highway is under 
a duty to select a suitabie piace therefor, where his 
vehicie will not constitute a source of danger to other 
users of the highway, and he should comply with all 
governmental regulations with respect to the place of 
stopping or parking. 

As a general rule, a motorist who desires to stop 
his vehicle^® or to leave it unattended^! on a street 
or highway is under a duty to select a suitable place, 
where his vehicle will not constitute an obstruction 
of the highway42 or a source of danger to other 
users of the highway ;^3 and this duty has been held 
to exist independently of any statutory require¬ 
ment.'*^ Where statutes or ordinances regulate the 


Yehlcle held not ^^parlced” or ‘‘left 
standing- on higliway” 

Mich.—Russell v. Szczawinski, 255 N", 
W. 731, 268 Mich. 11'2. 

N.J.—^Hochherger v. G. R. Wood, Inc., 
12 A.2d 689, 124 N. J Law 518. 

Or.—Gossett v. Van Egmond, 155 P 
i2d 304, 17'6 Or, 134. 

32. Mass.—^Leveillee v. Wright, 15 
N.B.2d 247, 300 Mass. 382. 

N.C.—Peoples v. Fulk, 18 S.E.2d 147, 
220 N.C, 635. 
investigation 

Driver, in stop'ping and investigat¬ 
ing on seeing another vehicle with 
lights headed in wrong direction on 
highway, was not "parking” on high¬ 
way within statute.—Bowmaster v, 
William H. De Free Co., '233 NW. 
395, 252 Mich. 505. 

Procuring gasoline 
iS.D.—Bruening v. Miller, 230 N.W. 
754, 57 S.D. 68. 

33. N.C.—^Leary v. Norfolk Southern 
Bus. Corporation, IS S.E2dl 4'26, 220 
N.C. 745. 

Wis.—Gast V. Dallmann, 2 N.W.2d 
716, 240 Wis. 103. 

Passenger has 

Mich.—McAvon v. Brightmoor Trans¬ 
it Co., 222 N.W. 126, 245 Mich. 
44. 

N.C.—^Morgan v. Carolina Coach Co., 
36 B.B.2d '263. 225 N.C. 668—'Peo¬ 
ples v. Fulk, 18 S.E.2d 147, 220 
N.C. 635. 

34. Wis.—Bauer v. Bahr, 2 N.W.2d 
698, 240 Wis. 129. 

35. Ala.—^Winn v. Cudahy Packing 
Co. of Alabama, 4 So.2d 135, 241 
Ala. 581. 

N.H.—^Fontaine v. Charas, 181 A. 417, 
87 N.H. 4-24. 

Temporary stop 

U.S.—daggers v. Southeastern Grey¬ 
hound Lines, D.C.Tenn, 34 F.Supp 


667, reversed on other grounds, C. 
C.A, 126 F.2d 762. 

Wis.—Guderyon v. Wisconsin Tel. 
Co.. 2 N.W.2d 242, 240 Wis. 216. 

36. N.H.—Fontaine v. Charas, 181 
A. 417, 87 N.H. 424. 

37. U.S.—Eberhart v. Abshire, C.C. 
A.Ind, 158 F 2d 24. 

38. Cal —Mecchi v. Lyon Van & 
Storage Co., 102 P.2d 4'22, 38 Cal. 
App.2d 674, hearing denied 104 P.2d 
26, 38 'CalApp.2d -674. 

39. Cal.—Mason v. Crawford, 62 P. 
2d 420, 17 CalApp.2d 529. 

40. Cal.—^Haynes v. Doxie, 198 P. 
39, 52 CalApp. 133. 

41. N.J,—Spanko v. Spitalnick, 127 
A. 663, 101 N.LLaw 5. 

Wash.—Tierney v. Riggs, 25'2 P. 163, 
141 Wash 437. 

42. Cal.—Winsky v. De Man del, 266 
P. 534, 204 Cal. 107—Takako Inai 

V. Ede, 109 P.2d 400, 42 Cal.App 2d 
521—^Hall V. Associated Oil Co., 6'5 
P.2d 954, 19 CaLApp 2d 491. 

Ill.—Crawford v. Cahalan, 259 Ill. 
App. 14. 

La—^Dodge v. Bituminous Casualty 
Corp., App., 33 So.-2d 95. 

Mich.—Ruby v. Buxton, 8 N.W.'2d 
913, 305 Mich. 64. 

Ohio —'Pugh V. Akron-Chicago 
Transp. Co., 28 NE.2d 1015, 64 

Ohio App. 479, affirmed 28 N.E.2d 
'501, 137 Ohio St. 164. 

Pa.—Singer v. Messina, 167 A. 683, 
312 Pa. 129, 89 A.LR 1271. 

Wis.—Reykdal v. Miller, 257 N.W. 

•604, 216 Wis. 6'61. 

42 C.J. p 1007 note 28. 

Knowledge of danger 

The statute prohibiting obstruction 
of highway charges one who ob¬ 
structs highway with knowledge of 
dangers incident thereto.—Capital 
Motor Lines v. Gillette, 177 So. 881, 
235 Ala. 15'7. 


G-ross negligence 

La.—Holcomb v. Perry, 138 So. 69-2, 
19 La App. 11. 

Negligent obstruction of highway not 
shown 

Conn.—Mlynar v. A. H. Merriman & 
'Sons, 159 A. 658, 114 Conn €47. 

Ky.—State Highway Commission v. 

Hall, 119 SW.2d 666, 274 Ky, 586. 

S D.—Bruening v. Miller, 230 N.W. 
'7'54, 57 S.D. 58. 

43. Mo.—Brinkley v. United Biscuit 
Co. of America, 164 SW.2d 825, 
349 Mo. 1227. 

N.T.—Lamberson v. Wiltse, 31 N.T. 

S.2a 3, 177 Misc. 514. 

42 C-J. p 1007 note 29. 

Stopping or parking held negligence 

(1) In general. 

Ariz.—Dennis v. Stukey, 294 P. 276, 
37 Ariz '299, rehearing denied 295 
P. 971, 37 Ariz. 510. 

Pa—Marron v. Elmauist, '200 A. 207, 
132 Pa Super. 12. 

(2) Gross negligence.—Dodge v. 
Bituminous Cas. Corp., La.App., 33 
So.2d 95. 

Stopping on curve 
A motorist stopping on pronounced 
curve on paved highway should an¬ 
ticipate that following motorist will 
have obstructed vision of highway 
ahead, particularly where visibility 
is affected by atmospheric conditions. 
—^Hunton v. California Portland Ce¬ 
ment Co., 123 P.2d 947, 60 Cal.App. 
2d 684. 

Negligence held not shown 

Ark.—Ozark Natural Gas Co. v. 

Moore, 144 .S.W.'2d 35, 201 Ark. 283. 
La.—^F. Strauss & Son v. Childers, 
App., 14'7 So. 636. 

NC.—Hammett v. Miller, 40 S.E.2d 
480, 227 N.C. 10. 

44. Tex.—^Hommel v. Southwestern 
Greyhound Lines, Civ.App., 195 S. 

W.2d 803. 
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place of stopping or parking, the motorist must com¬ 
ply therewith,4 5 and noncompliance, when not ex¬ 
cused, has been variously regarded as prima facie^s 
negligence,^negligence per se,^8 or merely evi¬ 
dence of negligence.49 

Under governmental regulations, and apart there¬ 
from, the usual and proper place for stopping or 
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parking is at the side of the street or highway. 
Except on one-way streets, a vehicle ordinarily 
should be stopped or parked on its own right-hand 
side of the street or highwa}^ in the direction in 
which it has been traveling,®^ although a failure to 
do so is not necessarily a violation of law,®^ and a 
temporary stop on the left-hand side of the street 
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45. La.—Cohn v. Brown, 128 So. 54, 
13 La.App 604, amended on other 
grrounds 130 So 50, 13 La.App. 
■604—^Roberts v. Eason, 6 La.App. 
703. 

Mass.—^Legere v. Tatro, 52 N.E.2d 
11, 315 Mass. 141. 

Ohio.—Pug“h V. Akron-Chicago 
Transp. Co., 28 N.E.2d 1015, 64 
Ohio App 479, affirmed 28 N.E.2d 
*501, 13'7 Ohio St. 164. 

42 C J. P 1007 note 30. 

When vehicle “parked” or "left 
standing” within regulations see 
supra § 3'29 c. 

The fact that method employed by 
electric company in servicing street 
lights was the most practicable that 
could be used was immaterial in de¬ 
termining whether electric company 
and its truck driver were liable for 
injuries sustained by pedestrian 
when pedestrian was struck by bus 
driven to left of safety zone to avoid 
electric company’s truck parked be¬ 
tween curb and safety zone while 
driver was engaged in servicing 
street light fixtures.—^Fennessey v. 
Pacific Gas & Electric Co., 124 P.'2d 
51, 20 Cal.2d 141. 

4& W.Va.—^Porterfield v. Sudduth, 
185 S.E. 209, 117 W.Va. 231 

47. Cal.—^^Thomson v. Bayless, 150 P. 
2d 413, 24 Cal.2d 643—^Winsky v, 
De Mandel, 266 P. '534, 204 Cal. 
107—Thompson v. Steveson, 126 
IP.'2d 127, 5-2 C'al.App.2d 250—Sco- 
ville V. Keglor, 80 P.2d 162. 27 Cal. 
App.2d 17, motion denied 84 P.2d 
212, '29 Cal.App.2d 66—Hall v. As¬ 
sociated Oil Co., 66 P.2d 954, 19 
Cal.App.2d 491—^Clendenin v. Ben¬ 
son, 4 P.2d 616, 117 Cal.App. 674. 
Ill.—^^Crawford v. Callahan, 259 Ill. 
App. 14. 

Ky.—Bradley v. Clarke, 293 S.W. 
1082, 219 Ky. 438. 

La.—Falgout v. Younger, App., 192 

So. 70'6—^Klotz V. Tru-Fruit Dis¬ 
tributors, App., 173 So. 592. 

N.C.—^Williams v. Frederickson Mo¬ 
tor Express Lines, 151 S.E. 197, 198 
N.C. 193. 

Pa.—Bricker v^ Gardner, 48 A.2d 209, 
355 Pa. 3'5—Ennis v. Atkin, 47 A.2d 
217, 354 Fa. 165—'Singer v. Mes¬ 
sina, 16'7 A. 683, 312 Pa. 129, 89 
A.L.II. 1271—^Venorick v. Revetta, 
Com.Pl, 6 Fay.L.J. 165, reversed 
on other grounds 33 A.2d 655, 152 
Pa.Super. 4'55. 

Wash.—Tierney v. Riggs, '262 P- 163, 
141 Wash. 437. 


Wis.—Reykdal v. Miller, 257 N.W. 
604, 216 Wis. 661—Scory v. La 
Pave, '254 N.W. 643, 215 Wis. 21. 
Actionable negligence 
Cal.—Takako Inai v. Ede, 109 P.2d 
400, 42 Cal.App.2d 521. 

Miss.—Gulf Refining Co. v. Brown, 
16 So.2d 765, 196 Miss. 131. 

Double parking 

Cal.—Lucke v. Pacific Electric Ry. 
Co., 19 P.2d 263, 129 Cal.App. 707. 

48. Fla.—Steele v. Independent Fish 
Co, 13 So 2d 14, 52 Fla 739. 

Ga.—Harwell v. Blue’s Truck Line, 
199 S.E. 739, 187 Ga. 78—Bozeman 
v. Blue’s Truck Line. '7 S.E.2d 41'2, 
62 Ga.App. 7. 

Iowa.—^Riley v. Guthrie, 25*5 N.W. 
502, 218 Iowa 422 

La.—^Rector v. Allied Van Lines, 
App., 198 So. 616—^U-Drive-It-Car 
Co. V. Texas Pipe Line Co., 129 
So. 565. 14 La.App. 524. 

Mich.—'Paquette v. Consumers Pow¬ 
er Co., 25 N.W,2d 599, 316 Mich. 
*501. 

Mo.—Scott V. Kansas^ City Public 
Service Co., App., 11*5 S.W.2d 518. 
Ohio.—Pugh V. Akron-Chicago 
Transp. Co., i28 N.E.‘2d 501, 137 
Ohio St. 164—^Meizner v. Coblitz, 
176 N.E. 692, 39 Ohio App. 20— 
Sharp V. Russel, T74 N.E 617, 37 
Ohio App. 306—^Keeshin Motor Ex¬ 
press Co. V. Wagenbach, 13 Ohio 
■Supp. 17. 

Okl.—Tilbury v. Powell, 130 P.2d 
830, 191 Okl. 435—Roadway Ex¬ 
press V. Baty, 114 P.2d 935, 189 
Okl. ISO. 

Or.—^Ceccacci v. Garre, 76 P.2d 283, 
1'58 Or. 466—Townsend v. JalofC, 
264 P. 349, 124 Or. 644—O’Brien v. 
Royce, 227 P. 520, 111 Or. 488. 

Pa.—Ashworth v. Haniium, 3'2 A.2d 
407, 347 Pa. 393—^Valley Motor 

Transit Co. v, Allison, 33 A.2d 485, 
153 Pa.Super, 221. 

Tex.—^Ruggles v, John Deere Plow 
iCo., Civ.App., 146 S.W.2d 466, er¬ 
ror refused—Gulf States Utilities 
Co. V. Selman, Civ.App., 137 S.W.2d 
122, error dismissed, judgment cor¬ 
rect — Sproles V. Copeland, Civ.App., 
*67 S.W.2d 1076. 

Wis.—^Liehenstein v. Eisele, 284 N.W. 

525, 230 Wis. 5'21. 

No legal excuse 

Act of automobile driver in park¬ 
ing automobile on traveled portion of 
highway when he ran out of gaso¬ 
line, in violation of statute, was neg¬ 
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ligence per se, where driver’s allega¬ 
tions showed that it was possible to 
park elsewhere, and thus no legal ex¬ 
cuse for his conduct existed.—^Ben E. 
Keith Co. v. Minor, Tex.Civ.App.. 
103 S.W.‘2d 241. 

Double parking 

Pa.—Marchl v. Dowling & Co., 41 A. 
2d 42’7, 157 Pa.Super. 91. 

49. Neb.—^Huston v. Robinson, 13 N. 

W.2d S8'5, 144 Neb. 553. 

N.J.—^Niles V. Phillips Express Co., 
193 A. 183, 118 N.J.Law 455. 

R.I.—Brey v. Rosenfeld, 48 A.2d 177, 
72 R.I. 28. adhered to 50 A 2d 911, 
72 R.I. 316. 

Fesmiit to park 

Owner of cement truck had right 
to park the truck at approximately 
right angles to curb of street with 
rear wheels of truck on sidewalk and 
a pipe or chute extending from rear 
of truck to a form for a cement wall 
being built along front of premises 
on street, without civil liability at¬ 
taching to him merely because of his 
failure to observe city ordinance pro¬ 
hibiting parking in certain streets 
and in a certain manner without first 
obtaining a permit to do so.— Brey v, 
Rosenfeld, supra. 

50- Cal.—^Haynes v. Doxie, 198 P. 39, 
'5'2 Cal.App. 133. 

51. Ill.—Miller v. Burch, 254 Ill. 
App. 38'7. 

Ky.—Owen Motor Freight Lines v. 
Russell's Adm’r, 86 S.W. 2d 708, 
260 Ky. 795—Padgett v. Brangan, 
15 S.W.'2d '277, 228 Ky. 440. 

Ohio.—^Meizner v. Coblitz, 176 N.E. 

692, 39 Ohio App. 20. 

Va.—^Barnes v. Ashworth, 1‘53 S.E. 
711, 154 Va. 218. 

Wis.—Scory v. La Pave, 254 N.W. 

643, 215 Wis. 21. 

42 C.J. p 1008 note 34. 

Position on highway in one-way 
streets see supra § 277. 

52. Ky.—^Howard v. Fowler, 207 S. 
W.2d 559, 306 Ky. 6'6'7. 

Obstructed view 

Where roads stretched straight 
away for three hundred feet and 
view was not otherwise obstructed, 
vehicle parked in triangular area 
commonly used for parking between 
legs of “V” formed by well defined 
traffic paths approaching intersection 
did not violate statute requiring 
parking on right where view is ob¬ 
structed.—^Howard v. Fowler, supra. 
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is not necessarily improper and negligent.®3 It is 
usually required that the operator place his car as 
much out of the line of travel as possible^^ or as 
near as is reasonably practicable to the right hand 
side of the highway.55 Under some regulations a 
motorist may not leave his vehicle standing on the 
paved or improved or main traveled portion of the 
highway when it is practicable to park the vehicle 
otherwise,^® or to park his vehicle on the side of 
the highway without leaving a certain specified 
clearance with respect to the traveled portion of the 
highway, or the center thereof.^'^ Under other reg¬ 
ulations a motorist may not park his vehicle with¬ 


in a certain distance of intersections or comers^S or 
at a place where the vehicle will not be visible to 
other users of the highway for a specified dis- 
tance.59 It is the duty of a driver when conditions 
of the regulation cannot be complied with to keep 
moving until he finds a proper place to park,60 if 
the condition of the vehicle permits,61 and if such 
a place is available and can prudently be reached.62 

It is generally held that such regulations as to 
place of parking or stopping are to be reasonably 
construed,63 and such a rule of construction has 
been applied in determining what constitutes a 


53. Mich.—^Bowmaster v. William H 
De Free Co., 242 N.W. 744, 25S 
Mich. 538. 

Wis.—^Delfosse v. New Franken Oil 
Co, 230 N.W. 31, 201 Wis. 401. 

42 C.J. p 1008 notes S4 [a], 3'5. 
Stalled car 

N.H.—'Schwotzer v. Sherwood, 179 A 
361, 87 N.H. 486. 

54. Cal.—Haynes v. Doxie, 198 P- 
39, 5-2 Cal.App. 133. 

Wash.—Colvin v. Auto Interurban 
Co., 232 P. 365, 132 Wash. 591. 

55. Ga.—Kelly v. Locke, 198 S.E. 
754, 186 Ga. 620, mandate con¬ 
formed to 199 S.E. 544, 58 GaApp. 
'558. 

Miss.—Teche Lines v. Danforth, 12 
So.2d '784, 195 Miss. 226, 

Mo.—Scott V. Kansas City Public 
Service Co., App., -115 S.W.'2d 518. 
Wash.—Caylor v. B. C. Motor 
Transp., 71 P.2d 1'62, 19l Wash. 
365. 

42 C.J. p 1008 note 37, 

Prescribed distance 
Under some reg-ulations motorist 
desiring- to stop on highway is re¬ 
quired to move over until front and 
rear right wheels of vehicle are 
within a prescribed distance of right- 
hand side of improved portion of 
highway.—^Armour & Co. v. Yoter, 
178 N.E. 596, 40 Ohio App. i22'5. 

5S. U.S.—Jaggers v. Southeastern 
Greyhound Lines, C.C.A.Tenn., 126 
F.2d 762. 

Ala —Winn v. Cudahy Packing Co. of 
Alabama, 4 So 2d 135, 241 Ala. 
581. 

Cal.—Thompson v. Steveson, 126 P.2d 
127, 52 Cal.App.2d 250—Takako 

Inai V. Ede, 109 P.2d 400, 42 Cal. 
App.2d 521—^Mesnickow v. Fawcett, 
■278 P. 500, 99 Cal.App. 357. 

La.—^Kearns v. Atkins, App., 2 So.2d 
-507—^Boudreaux v. Iseringhausen, 
App., 17'7 So. 412. 

Mich.—Paquette v. Consumers Power 
Co., 25 N.W.2d '599, 316 Mich, 501 
Miss.—Gulf Refining Co. v. Brown, 
16 So.2d 765, 196 Miss. 131. 

Neb.—Hutson v. Robinson, 13 N.W.2d | 


, 885, 144 Neb. Gleason v. 

Baack, 289 N.W. 349, 137 Neb. 272. 
N J.—^Niles V. Phillips Express Co., 
193 A. 183, 118 N.J.Law 455. 

Tex.—^Ruggles v. John Heere Plow 
Co., Civ.App., 146 S.W.2d 456, er¬ 
ror refused. 

Wash.—Keller v. Breneman, 279 P. 

588, 153 Wash. 208, 67 A.L.R. 92. 
Wis.—Reykdal v. Miller. 257 N.W. 

'604, 216 Wis. 561. 

42 C.J. p 1008 note 38. 

Futpose of regulations 

(1) To protect persons traveling 
, on highway.—Thomson v. Bayless, 

150 P.2d 413. 24 Cal.2d 543. 

(2) To’ prevent collisions between 
moving and stationary vehicles.— 
Fontaine v. Charas, 181 A. 417, 87 
N.H. 424. 

(3) To keep highway free from ob¬ 
struction by standing vehicles.—Hus¬ 
ton V. Robinson, 13 N.W. 2d 885, 144 
Neb. 553. 

57. U.'S.—Jaggers v. Southeastern 

Greyhound Lines, D.C.Tenn., 34 F. 
■Supp. 667, reversed on other 
-grounds. C.C.A., 126 F.2d 762. 

Ala.—^Capital Motor Lines v. Gillette, 
177 So. 881, 235 Ala. 1‘5'7. 

Ky.—Owen Motor Freight Lines v. 
Russell’s Adm'r, 86 S.W 2d 708, 260 
Ky. 795. 

La.—^Kearns v. Atkins, App., 2 So,2d 
507—Boudreaux v. Iseringhausen, 
App., 177 So. 412, 

Mass.—^Legere v^ Tatro, '52 N.E2d 11, 
315 Mass. 141. 

Okl—^Roadway Express v. Baty, 114 
P.2d 935, 189 Okl. 180. 

Wis.—^Cameron v. Union Automobile 
Ins. Co„ 246 N.W. 420, 210 Wis 
659, rehearing denied 24'7 N.W. 453, 
210 Wis. 659. 

Purpose 

(1) In general—Tarry Warehouse 
& Storage Co. v. Duvall, 115 S.W.2d 
401, 131 Tex. 466. 

(2) The statute making it illegal 
to park on the highway -within eight 
feet of the center line was enacted 
for benefit of all persons who might 
meet or follow the parked vehicle 
and its purpose was to avoid colli- 
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I Sion by person coming from behind 
the parked vehicle and those meeting 
it.—Bozeman v. Blue’s Truck Line, 7 
S.E.2d 412, 62 Ga-App. 7. 

“High-way excavation, or obstruction” 
Newly added concrete traffic lane, 
marked off as not ready for use, 
was held not “street or highway ex¬ 
cavation or obstruction” within stat¬ 
ute prohibiting parking of vehicles 
alongside or opposite any such exca¬ 
vation or obstruction without leav¬ 
ing the required clearance on main 
traveled portion of highway.—^Hand- 
finger V. Barnwell Bros., 189 A. 312, 
325 Pa 319. 

.S-tatute held not -violated 
N J.—^Hochberger v. G. R. Wood, Inc., 
12 A 2d 689, 124 N.J.Law 618. 

58. Mass.—Milbury v. Turner Center 
iSystem, 174 N.E. 471, 274 Mass. 
358, 73 A.L.R. 1070. 

Duty to pedestrian 

Ordinance prohibiting parking of 
vehicles near street corner created 
duty toward pedestrian as one of 
community.—^Milbury v. Turner Cen¬ 
ter System, supra. 

Crosswalk 

Mo.—^Kuba V. Nagel, App., 124 S.W. 
2d 597. 

59. Mass.—^Legere v. Tatro, 52 N.E. 
'2d 11, 315 Mass. 141. 

N.H.—Putnam v. Bowman, 195 A. 
8'65, 89 N.H. 200. 

60. N.H.—^Laflamme v. Lewis, 192 A. 
851, 89 N.H. 69. 

61. Cal.—Wilson v. Droege, 294 P. 
726, 110 Cal.App. 578. 

62. Ga.—^Kelly v. Locke, 198 S.E. 

754, 186 Ga. 620, mandate con¬ 

formed to 199 S.E. 544, 58 GaApp. 
558. 

63. Ga.—^Kelly v. Locke, supra. 
Wash.—O’Neil v. Gruhn, 8*5 P.2d 

1064, 197 Wash. 557—Davis v. 

North Coast Transp. Co., 295 P 
921, 160 Wash. 576. 

Wis.—Gast V. Dallmann, '2 N.W.2d 
'716, 240 Wis. 103. 

When vehicle “parked” or “left 
standing” within regulations see 
supra § 329 c. 
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“road,” “highway,”64 ^‘street,” or “alley”65 on which 
parking is restricted, or in determining what is the 
“main traveled portion” of the highway on which 
parking is prohibited absolutely or only when a cer¬ 
tain clearance is maintained,®® or in computing the 
width of the road under a provision requiring a cer¬ 
tain clear and unobstructed width,67 or in determin¬ 
ing the existence of circumstances under which 
stopping or parking is permitted.68 Under regula¬ 
tions requiring that vehicles be parked off the trav¬ 
eled portion of the highway if it is “practicable” to 
do so, the word “practicable” is not synonymous 
with “convenient.”69 No hard and fast rule can 
be laid down as to when it is “practicable” to re¬ 
move a vehicle from the highway, but the circum¬ 
stances of the particular case are controlling,70 and 
consideration must be given to the physical condi¬ 
tions immediately to the right of the place where the 
vehicle is parked and to the existence of any other 
possible parking spaces to which the vehicle might 
reasonably be taken.'^^ 

City streets. In city streets parking should be as 
near to the right-hand curb as is reasonably practi- 
cable .'^2 This duty is generally imposed by express 
regulations, some of which require in terms that the 


right-hand wheels of the vehicle shall not be more 
than a specified distance from the curb or edge of 
the road.73 Statutes regulating the stopping or 
parking of vehicles on highways have in some cases 
been held applicable to city streets,74 but other such 
regulations have been held inapplicable.^® 

Leaving a motor vehicle on streetcar tracks un¬ 
attended has been held to be such negligence as 
would render the person in charge of the vehicle li¬ 
able to a person on the highway who was struck 
and injured by such vehicle when it was set in mo¬ 
tion by being run into by a streetcar.*^® 

b. Justification or Excuse for Stopping at Im¬ 
proper Place 

Regulations prohibiting parking or stopping at cer¬ 
tain places are not necessarily intended as absolute re¬ 
quirements under any and all circumstances, and a mo¬ 
torist may stop or park at an improper place when there 
is a proper excuse, necessity, or Justification for doing 
so. 

It has generally been held that regulations pro¬ 
hibiting parking or stopping at certain places or 
otherwise restricting the place of stopping are not 
necessarily intended as absolute requirements under 
any and all circumstances,'^'^ and a motorist may 


64. Ohio.—^Armour & Co. v. Toter, i 
178 N.E. 596, 40 Ohio App. 225. ' 

Term refers to improved portion 
Ohio.—Armour & Co. v. Yoter, supra. 
Roadways separated hy strip 

A statute prohibiting- parking or 
stopping unless a specified clearance 
IS left has been held to apply sepa¬ 
rately to each roadway of a highway 
separated by a strip.—Wheeler v. 
Portland-Tacoma Auto Freight Co., 

9 P.2d 101, 1'67 Wash, 218, 

66. Wash.—McAhee v, French, 274 
P. 713, 150 Wash. 646. 

66. La —^Hudson v. Provensano, 
App., 149 So. 240. 

Term held to refer to paved portion 
■Cal.—Silvey v. Harm, 8 P.2d 570, 120 
Cal.App. 561. 

La.—Hudson v. Provensano, App., 149 
So. 240. 

Tex.—^Hommel v. Southwestern Grey¬ 
hound Lines, Civ.App., 195 S.W.2d 
803. 

Dirt shoulder of road excluded 
Cal.—Silvey v. Harm, 8 P.'2d 5'70, 120 
Cal.App. 561. 

Conn—Mlynar v. A. H. Merriman & 
Sons, 159 A. 658, 114 Conn. 647. 
Tarviated portion 

Law requiring parked vehicles to 
leave a clearance free for passage of 
other vehicles means tarviated por¬ 
tion of roadway.—Knutson v. Farm¬ 
ers’ Co-op. Creamery of Jenkins, 230 
N.W. 270, 180 Minn. 116. 

67. Wis.—Guderyon v. Wisconsin 


Tel. Co.. 2 N.W.2d 242, 240 Wis. 
21'5. 

68. Wash.—McAhee v. French, 274 
P. 713, 150 Wash. 646. 

Deliveries 

Ordinance prohibiting alley park¬ 
ing, except while actually loading or 
unloading, was not violated by one 
parking truck to await opportunity 
to make delivery.—^McAhee v. French, 
supia. 

Receiving or discharging passengers 
A truck driver stopping truck at 
side of main traveled portion of 
highway for purpose of going to 
nearby telephone to make call relat¬ 
ing to absence of lights on truck was 
not a “passenger” within statute 
prohibiting stopping of vehicles on 
main-traveled portion of highway ex¬ 
cept for purpose of receiving or dis¬ 
charging passengers.—McLellan v. 
Threlkeld, 129 S,W.2d 977, 279 Ky. 
114. 

69. Mass.—Legere v. Tatro, 5'2 N.E. 
2d 11, 315 Mass. 141. 

N.H.—Sanders v. H. P. Welch Co., 26 
A.2d 34, 92 N.H. 74. 

70. Ill.—Johnson v. Mueller, 41 N. 
E.2d 125, 314 Ill.App. 204. 

Judgment and discretion 

The statute providing that no per¬ 
son shall park any vehicle on any 
highway when it is “practical’* to 
park the vehicle off the highway does 
not require removal of vehicle from 
highway in all cases where it is 
possible to remove it imder its own 
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power, but means removal when rea¬ 
sonable judgment and discretion in 
view of all the circumstances dictate 
a removal.—^Kline v. Johannesen, 24 
N.W.2d 595, 249 Wis. 316. 

71. Cal.—Thomson v. Bayless, 160 
P.2d 413, 24 Cal.2d 543—Kline v. 
Barkett, 158 P.2d 51, 68 Cal.App.2d 
765. 

72. N.Y.—Russell v. Kemp, 159 N.Y. 
e. 865, 95 Misc. 582. 

73. Ill.—Coit v. Ormerod, 60 N.E.2d 
■779, 326 Ill.App. 35. 

N.J.—^Hochberger v. G. R. Wood, Inc., 
12 A.2d 689, 124 N.J.Law 618. 

La.—^Klotz V. Tru-Pruit Distributors, 
App., 173 So. 592—Cohn v. Brown, 
128 So. 54, 13 La.App. 604, amended 
on other grounds 130 So. 50, 13 La. 
App. 604. 

42 C.J. p 1008 note 42. 

74. Wash.—^Neeley v. Bock, 60 P.2d 
524, 184 Wash. 135. 

75. Ga—Mishoe v. Davis, 14 S.E.2d 
187, 64 Ga.App. 700. 

Ky.—Robinson Transfer Co. v. Tur¬ 
ner. 50 ■S.W.2d 546, 244 Ky. 181— 
Kimble v. Standard Oil Co., 30 S. 
W.2d 890, 235 Ky. 169. 

42 C.J. p 1008 note 38 [h]. 

76. Cal.—^Keiper v. Pacific Gas, etc., 
Co., 172 P. 180, 3'6 CaLApp. 36-2. 

42 C.J. P 1008 note 43. 

77. Wis.—^Bauer v. Bahr, 2 N.W.2d 

698, 240 Wis. 129—Haight v. 

Luedtke, 1 N.W.2d 882. 239 Wis. 
389. 
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stop or park on the highway, notwithstanding a reg¬ 
ulation prohibiting stopping at such a place, when 
there is a proper excuse, necessity, or justification 
for doing so.7* The operator of a motor vehicle 
may make a temporary stop on the highway for a 
necessary purpose,'^® or for a normal, reasonable 
purpose.®® It has also been held that the regula¬ 
tions do not prohibit a stop at an improper place 
in an emergency or exigency which leaves no other 
choice,*! and, under some provisions, only where 
the stop is of such a nature is the violation of the 
general statutory duty excused.** In this respect, 
the term "emergency” is used in its ordinary sense, 
as an unforeseen combination of circumstances call¬ 
ing for immediate action,** and when the “emer¬ 
gency” ceases, as where a reasonable time has 
elapsed to overcome the circumstances compelling 


or permitting the stopping, the statutory prohibi¬ 
tions against the stopping are again applicable.*^ 
Where a motorist stops for reasonable cause at an 
improper place, he must get out of such position as 
soon as is practicable.®* 

§ 331 . - Stop for Repairs 

The operator of a motor vehicle has the right to stop 
on the highway for the purpose of making repairs, but 
proper precautions must be taken to avoid injury to oth¬ 
ers or to himself. 

As a general rule, the operator of a motor ve¬ 
hicle has the right to stop on the highway for the 
purpose of making repairs, adjusting the machin¬ 
ery of his automobile, or to do whatever is nec¬ 
essary to increase its service for the purpose of 
travel.^^ However, the operator is under a duty to 


Itegrulations held inapplicable 

(1) In g-eneral. 

Kan.—McCoy v. Fleming, 113 P.'2d 
1074. 153 Kan, 780. 

La.—Orphey v. Sutton, App., 8 So.'2d 
766, followed in Mitchell v. Sut¬ 
ton. 8 So 2d 769 and Andrus v. 
Sutton, 8 So.2d 770. 

Tex —Tarry Warehouse & Storage 
Co. V. Duvall, Civ.App., 94 SW.2d 
1249, reversed on other grounds, 
115 S.W.2d 401, 131 Tex 466. 

(2) When condition of the weather, 
the highway, and the surrounding 
circumstances rendered it unsafe to 
leave the traveled portion—^Webb v 
Smith, 10 S.B.2d 503, 176 Va. 235, 131 
A.D.R. 6'58. 

(3) Where veil of snow blowing 
across highway totally obscured mo¬ 
torist's vision and he stopped to ob¬ 
serve conditions ahead and determine 
whether to proceed or turn back.— 
Haight V. Luedtke, 1 N.W.2d 882, 239 
Wis. 389. 

(4) Where vehicle merely turned to 
the side of the road for the purpose 
of avoiding a collision with an ap¬ 
proaching vehicle.—Cavett v. Pacific 
Greyhound Lines, 167 P.2d 941, 178 
Or. 363. 

78, U.'S.—Cram v. Eveloff, C.C.A. 

Minn., 127 F.2d 486. 

Fla.—^Allen v- Hooper, 171 So. 513, 
126 Fla. 468. 

Mo.—Smith V. Producers Cold Stor¬ 
age Co., App , 128 S.W.2d 299. 

Tex.—Gulf States Utilities Co. v Sel- 
man, Civ.App., 137 ,S.W.2d 122, er¬ 
ror dismissed, judgment correct. 
Va.—^Doss V. Rader, 46 S.E.2d 434, 
187 Va. 231. 

Wash.—O’Neil v. , Gruhn, 85 P.2d 
1064, 197 Wash. 557. 

Disabled vehicle see infra § 332. 
Stop for repairs see infra § 331. 
Stopping to assist disabled vehicle 
Mich.—^Edison v. Keene, 247 N.W. 
7‘57, 262 Mich. 611. 


Excuse not shown 

Fact that driver is within the au¬ 
tomobile and at the wheel is no ex¬ 
cuse for violation of statute forbid¬ 
ding stopping on highways.—Capital 
Motor Lines v. Gillette, 177 So. 881, 
235 Ala. 157. 

79. Mich.—^Bowmaster v. William H. 
De Free Co., 223 N.W. 395, 252 
Mich. 505—^McAvon v. Brightmoor 
Transit Co., 222 N.W. 126, 245 
Mich. 44—Sahms v. Marcus, 214 
N.W. 969, '239 Mich. 682 
N.C.—Morgan v. Carolina Coach Co., 
36 SE2d 263, 225 N.C. 668—Leary 

V. Norfolk Southern Bus Corpora¬ 
tion, 18 SE.2d 436, 220 N.C 754— 
Peoples V. Fulk, 18 S.E.2d 147, 220 
N.C. 6 3'5—Stallings v. Buchan 
Transport Co., 185 S.E. 643, 210 
NC. 201, 

Pa—Struppler v. Rexford, 192 A. 
886, 326 Pa. 545—^Henry v. S Lie- 
bovitz & .Sons, 167 A. 304, 312 Pa. 
397. 

Wis—Gast V. Dallmann, 2 NW.2d 
'71'6, 240 Wis. 103—^Walker v. Kro¬ 
ger Grocery & Baking Co., 252 N. 

W. 721, 214 Wis. 619, 9'2 A.L.R. 
ifiSO—Delfosse v. New Franken Oil 
Co., 230 N.W. 31, 201 Wis. 401— 
United Paper Corporation v. Lietz, 
223 N.W. 843, 198 Wis. 278. 
Temporary stop as within regula¬ 
tions concerning vehicles “parked” or 
"left standing” see supra § 329 c. 

30 . Pa.—^Fntz V. York Motor Exp. 

Co., 58 A.2d 13, 3-58 Pa. 398. 
parking to inspect tires 
Pa.—Fritz V. York Motor Exp. Co., 
supra. 

81. Va.—^Doss V.. Rader, 46 S.E.2d 
434, 187 Va. '231. 

Wash.—^Elliott V. Seattle Chain & 
Mfg. Co., 251 P. 117, 141 Wash. 
157. 

82. Ala.—Capital Motor Lines v. 
Gillette, 177 So. 881, 235 Ala. 157. 

Ill.—Fitzpatrick v. California & Ha- 
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waiian Sugar Refining Corporation, 
32 N.E.2d 990, 309 Ill.App. 215— 
Hand v. Greathouse, 13 N.E.2d 
1010, 294 Ill.App. 383—Crawford v. 
Cahalan, '259 Ill.App. 14. 
“Impossible” 

Under statute authorizing automo¬ 
biles to stop temporarily upon high¬ 
way, where “it is impossible to 
avoid” such stop, “impossible” is to 
be construed in a reasonable practi¬ 
cal sense.—Capital Motor Lines v. 
Gillette, 177 So. 881, 235 Ala. 157. 

83. Ohio.—^Pugh v. Akron-Chicago 
Transp. Co., '28 N.E.'2d 1015, 64 
Ohio App. 479, affirmed '28 N.E.2d 
1501, 137 Ohio St. 1G4. 

Held not “emergencies” 

(1) The presence of an automobile 
in a ditch was not an “emergency” 
within meaning of statute—Fitzpat¬ 
rick V. California & Hawaiian Sugar 
Refining Corporation, 32 N.B.2d 990, 
309 Ill.App. 215. 

(2) Presence of parked automobile 
on street was not an “emergency” 
justifying motorist’s violation of 
statute prohibiting motorist from 
stopping on roadway side of parked 
automobile to permit his wife to 
alight from automobile.—^Mason v. 
Crawford, 62 P.2d 4'20, 17 Cal.App.2d 
529. 

84. Ohio.—Pugh V. Akron-Chicago 
Transp Co, '28 N.E.2d 1015, 64 
Ohio App. 479, affirmed 28 N.E.2d 
501, 137 Ohio St. 164. 

85. Ala—Capital Motor Lines v. 
Gillette, 177 So. 881, 23'5 Ala. 157. 

86. Iowa—Engle v. Nelson, 263 N. 
W. 505, 220 Iowa 771—^Hanson v. 
Manning, 239 N.W. 793, 1213 Iowa 
625. 

La.—^Parlongue v. Leon, 6 La.App. 18. 
S.D.—Hill V. Dakota Warehouse Co., 
289 N.W. 73, 67 S.D. 67—Bruening 
V. Miller, 230 N.W. 754, 57 S.D. 58. 
Absolutely necessary repairs 

Repairing of tire was held an “ab- 
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take proper precautions with respect to other ve¬ 
hicles,and to exercise reasonable care to see that 
his vehicle does not constitute an obstruction of the 
highwaySS or a source of danger to other users of 
the highway.ss Also, he must keep a reasonable 
lookout,^® and act prudently,91 to avoid injury to 
himself or his property. 

Where a motor vehicle, although in need of ex¬ 
amination or repairs, is able to proceed safely under 
its own power to the side of the highway, the op¬ 
erator, in making a stop for repairs, is under the 
same duties with respect to the selection of a suit¬ 
able place as would rest on him in the case of a 
stop for any other purpose ;92 but it has been held 
that an operator may use the left-hand side of the 
road for the purpose of repairing his car if he 
does not thereby unreasonably interfere with other 
users of the highway.99 

Reliance on care of others, A motorist stopped 
on the highway to make repairs may assume that 
other drivers using the highway will observe reg¬ 
ulations relating to passing94 and to the control of 
their vehicles.95 


§ 332. -Disabled Vehicle 

The operator of a vehicle which becomes disabled 
ordinarily is obliged to comply with requirements of law 
as to the place of parking or stopping, if it is possible 
or practicable to do so; but if it is not possible to move 
the vehicle off the highway such stopping does not con¬ 
stitute negligence, provided proper precautions are taken 
in other respects. 

Where a motor vehicle becomes disabled on the 
paved, improved, or main traveled portion of the 
highway, the operator of the vehicle is obliged to 
comply with requirements of law as to the place 
of parking discussed supra § 330, if it is possible 
or practicable to do so,96 as with respect to park¬ 
ing off the highway® 7 or parking so as to leave the 
required clearance,®^ and the mere disability of a 
motor vehicle does not, in and of itself, excuse an 
operator from complying with parking regula- 
tions.99 On the other hand, it is generally the rule 
that where a vehicle becomes disabled to such an 
extent that it is impossible to avoid stopping and 
temporarily leaving it in an improper place, or 
where it is impossible or impracticable to move it 
to such a position on the highway as would be 
proper in a case of ordinary stopping or parking, 
it is not negligence or negligence per se to permit 
it to stand out toward the center of the highway,^ 


solutely necessary repair/' warrant¬ 
ing parking of vehicle within limits 
of highway.—^Long v. Steffen, 216 N, 
W. 892, 194 Wis. 179, 61 A.L..II. 1155. 
Emergency 

Automobilst may in emergency use 
portion of roadway for making in¬ 
spections of, or repairs on, disabled 
automobile.—^Holman v. Uglow, 3 P. 
2d 120, 137 Or. 358, followed in Hayes 
V. Uglow, 3 P.2d 126, 137 Or. 373. 

87 . Ark.—^Van Bibber v. Strong, 160 
S.W.2d 861, 203 Ark. 1090. 

Ill.—Frochter v. Arenholz, 242 Ill. 
App. 93. 

N.C—^Allen v. Dr. Pepper Bottling 
Co. of Washington, 25 S.E2d 3SS, 
223 N.C. 118. 

Tenn.—Brown v. Wallace, 15 Tenn. 
App. 187. 

Wis.—Long V. Steffen, 215 N.W. 892, 
194 Wis. 179, 61 A.L.R. 1155. 

Lights, signals, and warnings see in¬ 
fra § 335. 

Highest degree of care 

A regulation requiring the highest 
degree of care to be used in "operat¬ 
ing" a vehicle has been held to apply 
to a vehicle stopped on the highway 
for repairs.—Stewart v. Jeffries, 34 
S.W.2d 560, 224 Mo.App. 1050. 

88. S.D.—^Descombaz v. Klock, 235 
N.W. 502, 58 S.D. 173, reheard 240 
N.W. 495. 69 S.D. 461. 

Tenn.—Brown v. Wallace, 15 Tenn. 
App. 187. 

89 . Mich.—Reed v. Ogden, 233 N.W. 
345, 252 Mich. 362. 


S.D.—^Descombaz v. Klock, 235 N.W. 
502. 68 S.D. 173, reheard 240 N.W. 
495, 59 S.D. 461. 

90. S.D.—Descomhaz v. Klock, su¬ 
pra. 

Warning others 

Fact that motorist making emer¬ 
gency repair lighted whatever lights 
he had to warn others of his pres¬ 
ence did not excuse him from keeping 
proper lookout to avoid injury.—^Des- 
combaz v. Klock, supra. 

91. Iowa,—Engle v. Nelson, 263 N. 
W. 505, 220 Iowa 771. 

S.D.—^Descomhaz v. Klock, 235 N.W. 
502, 58 S.D. 173, reheard 240 N.W. 
495, 59 S.D. 461. 

92. Ark.—^Van Bibber v. Strong, 160 
S.W.2d 861, 203 Ark. 1090. 

Wis.—^Kassela v. Hoseth, 258 N.W. 

340, 217 Wis. 115. 

42 C.J. P 1009 note 45. 

93- Wis.—Schacht v. Quick, 190 N. 

W. 87, 178 Wis. 330, 25 A.L.R. 130. 
42 C.J. p 1009 note 46. 

94. Iowa.—Goodlove v. Logan, 261 
N.W. 496, 219 Iowa 1380. 

95. Iowa.—Goodlove v. Logan, su¬ 
pra. 

96. Tex.—^Bilbrey v. Gentile, Civ. 
App., 107 SW.2d 597, error dis¬ 
missed. 

97. Tex.—^Bilbrey v. Gentile, supra. 
Wash.—^Keller v. Breneman, 279 P. 

588, 153 Wash. 208, 67 A.L.R. 92. 
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98. Ala.—Capital Motor Lines v. 
Gillette, 177 So. 881, 235 Ala. 157. 

Cal.—Silvey v. Harm, 8 P.2d 570, 120 
Cal.App. 561. 

La.—Hudson v. Provensano, App., 149 
So. 240. 

Clearance held sufficient 
Ill.—Blachek v. City Ice & Fuel Co., 
35 N.E.2d 416, 311 Ill.App. ,1. 

99. N.H.—^Putnam v. Bowman, 195 
A. 865, 89 N.H. 200. 

1. Colo.—^Denver - Los Angeles 
Trucking Co. v. Ward, 164 P.2d 
730, 114 Colo. 348. 

Iowa.—^Harvey v. Knowles Storage & 
Moving Co., 244 N.W. 660, 215 Iowa 
35. 

La.—Sexton v. Stiles, 130 So. 821, 15 
La. App. 148. 

Mass.—^Leveillee v. Wright, 15 N-E.2d 
247, 300 Mass. 382. 

Mich.—^Russell v. Szczawinski, 255 N. 

W. 731, 268 Mich. 112. 

Minn.—Geisen v. Luce, 242 N.W. 8, 
185 Minn. 479. 

Mont.—Morton v. Mooney, 33 P.2d 
262, 97 Mont. 1. 

Neb.—LaFleur v. Poesch, 252 N.W. 

902, 126 Neb. 263. 

4?C.J. p 1009 note 47. 

Pact that automobile was stand in g 
on wrong side of highway in disabled 
condition with lights temporarily out 
of order as a result of unavoidable 
mishap, under circumstances which 
made its removal impossible during 
time it had been standing there, did 
not constitute violation of statutes 
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provided proper precautions are taken in other re¬ 
spects,2 and the disablement did not occur as a 
result of the operator's negligence.^ Some regula¬ 
tions as to parking expressly exempt from their re¬ 
quirements vehicles which have been disabled,^ and 
in such case, in order to come within the exemp¬ 
tion provision, it must be shown that the vehicle 
which was parked in violation of law was “dis¬ 
abled” within the meaning of the word as used in 
the regulation.5 

A disabled vehicle should not be left on the main 
traveled portion of the highway for an unreason¬ 
able length of time,6 and the operator must proceed 
diligently, efficiently, and with reasonable prompt¬ 
ness to procure its removal.*^ The necessary work 
of repair must be done with such reasonable care 


as will not subject other users of the highway to 
unreasonable inconvenience or unnecessary peril.8 
Even though the person in charge of a disabled car 
may be negligent in abandoning it out toward the 
middle of a highway when it becomes disabled, such 
act does not necessarily amount to a willful ob¬ 
struction of the highway.^ 

§ 333. - Position of Vehicle 

Regulations prescribing the position to be taken by a 
motor vehicle when parked should be observed, but in 
the absence of regulations providing otherwise vehicles 
should be parked parallel to the curb or side of the high¬ 
way. 

Regulations prescribing the position to be taken 
by a motor vehicle when parked should be ob- 


regulating traffic on the highway — 
Crawford v. Miller, 186 P.2d 116, 163 
Kan. 718. 

Threshing' m£uchi]ie drawn by trac¬ 
tor on trunk highway, stopping for 
mechanical defect, had same right as 
other motor vehicles, with respect to 
liability for collision between passing 
automobiles.—Bruening v. Miller, 230 
N.W. 754, 57 S.D. 58. 

2. Cal —^Lockie v. Pence, 42 P.2d 
340, 5 Cal.App.2d 172. 

La.—^Duet v. Tramontana, App., 26 
So.2d 324. 

Mich.—Camp v. Wilson, 241 N.W. 
844, 258 Mich. 38. 

Or.—Dare v- Boss, 224 P. 646, 111 Or. 
190. 

Wash.—Martin v. Puget Sound Elec¬ 
tric By., 24,1 P. 360, 136 Wash. 663. 
Wis.—Knauf v. Diamond Cartage 
Co., 275 N.W. 903, 226 Wis. 111. 
Lights, signals, and warnings see in¬ 
fra § 335. 

Duty to use all means of protection 
Statute imposing duty on the driv¬ 
er of a vehicle which, through emer¬ 
gency, has to be parked on the main- 
traveled portion of the highway so as 
to leave less than the required clear¬ 
ance for free passage of vehicles, to 
protect traffic at his responsibility 
until vehicle is removed intends that 
driver should use all means of pro¬ 
tection at his disposal.—^Hom v. Bar- 
ras, La.App., 172 So. 451. 

3 . Wash.—^Keller v. Breneman, 279 
P. '588, 153 Wash. 208, 67 A.L R. 
92. 

Kotlce of disability , 

Where intermittent growling noise 
appearing to come from rear of auto¬ 
mobile did not interfere with prog¬ 
ress of automobile until rear wheels 
locked, stalling automobile, driver’s 
failure to drive off highway and slop 
before wheels locked did not consti¬ 
tute negligence—^Andrews v. Stark, 
74 P.2d 999, 193 Wash. 204. 


Negligence causing disablement not 
shown 

(1) In general.—Caperlon v. Mast, 
Cal.App., 192 P.2d 467—Smith v. Pa¬ 
cific Greyhound Corporation, 35 P.2d 
169, 139 Cal.App. 696. 

(2) Truck driver’s failure to main¬ 
tain sufficient fuel in gasoline tank 
causing car to stall held excusable 
where same procedure as to refilling 
tank was sufficient on previous trips. 
—Rath V. Bankston, 281 P. 1081, 101 
Cal.App. 274. 

4. Cal.—^Hodges v. Gonzales, 42 P.2d 
359, 6 Cal.App.2d 86—Lockie v. 
Pence, 42 P.2d 340, 5 Cal.App.2d 172 
—James v. White Truck & Trans¬ 
fer Co. 36 P.2d 401, 1 Cal.App.2d 
37—McMillan v Thompson, 35 P. 
2d 419, 140 Cal App. 437—Smith v. 
Pacific Greyhound Corporation, 35 
P2d 169, 139 Cal.App. 696—Silvey 

V. Harm, 8 P.2d 570, 120 Cal.App. 
561. 

La—^Duet v. Tramontana, App., 26 
So.2d 324—^McCook v. Rebecca-Fa- 
bachcr, Inc., App., 10 So.2d 512— 
Beach v. Union Brewing Corpora¬ 
tion, App., 187 So. 332—^Horn v. 
Barras, App, 172 So. 451. 

Or—Gossett v. Van Egmond, 155 P. 
2d 304, 176 Or. 134. 

Wis.—Scheffler v. Bartzen, 269 N.W. 
537, 233 Wis. 341—Walker v. Krog¬ 
er Grocery & Baking Co., 253 N. 

W. 721, 214 Wis. 519, 92 A.L.R. 6S0. 

5. Cal—Stoltz V. Converse, 172 P.2d 
78, 75 Car.App.2d 909. 

What constitutes disablement 

(1) The word "disabled" means 
that a vehicle is mechanically defec¬ 
tive and in a condition which pre¬ 
vents or makes it difficult to operate 
It on its own power.—Stoltz v. Con¬ 
verse, supra—Callison v. Dondero, 
124 P.2d 852, 51 Cal.App.2d 403. 

(2) The only thing- that disables is 

inability of vehicle to be moved by j 
its own power.— Weir v. CafCery, 18 
N.W.2d 327, 247 Wis. 70. I 
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(3) Vehicle is "disabled,” prevent¬ 
ing removal off main-traveled portion 
of highway when removal would be 
unsafe, under existing circumstances. 
—Martin v. Oregon Stages, 277 p 
291, 129 Or. 435—42 C.J. p 1009 note 
47 [d]. 

Vehicles held disabled 
La.—Beach v. Union Brewing Corpo¬ 
ration, App., 187 So. 332. 

N.H.—Brickell v. Boston & M. 
Transp. Co., 36 A.2d 622, 93 N.H. 
140. 

Wis.—Callaway v. Kryzen, 279 N.W. 

702, 228 Wis. 53. 

Vehicles held not disabled 
Cal.—Stoltz V. Converse, 172 P.2d 78, 
75 Cal.App.2d 909. 

Colo.—Dillon V. Sterling Rendering 
Works, 106 P.2d 358, 106 Colo. 407. 

6. Wash.—Davis v. North Coast 
Transp. Co., 295 P. 921, 160 Wash. 
576. 

Wis—Scheffler v. Bartzen, 269 N.W. 

537, 223 Wis. 341. 

42 C.J. p 1009 note 50. 

7- Cal.—Lockie v. Pence, 42 P.2d 
340, 5 Cal.App.2d 172. 

Iowa.—Youngman v. Sloan, 281 N.W. 
130, 225 Iowa 558—Harvey v. 

Knowles Storage & Moving Co., 344 
NW. 660, 215 Iowa 35—Scoville v. 
Clear Lake Bakery, 239 N.W. 110, 
213 Iowa 534. 

Mont.—^Morton v. Mooney, 33 P.2d 
263, 97 Mont. 1. 

Va.—^Armstrong v. Rose, 196 S.E. 
613, 170 Va. 190. 

Wis—Menge v. Manthey, 227 NW. 

938, 200 Wis. 485. 

42 C.J. p 1009 note 47 [b]. 

DUigeuce held shown 
La.—Horn v. Barras, App., 172 So. 
451. 

8. Cal.—^Mitsuda v. Isbell, 234 P. 
928, 71 Cal.App. 221. 

42 C.J. p 1009 note 61. 

9. Tex.—Jones v. Sunshine Grocery, 
etc., Civ App., 236 S.W. 614. 

42 C.J. p 1009 note 52. 
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served,10 and violation thereof may constitute neg- 
ligencell or negligence per se.i2 in the absence of 
regulations providing otherwise, or in places to 
which they are not applicable, the general rule is 
that vehicles should be parked parallel to the curb 
or side of the highway.i^ 

§ 334. - Precautions against Starting of 

Vehicle 

a. In general 

b. Starting through human agency 

a. In General 

Generally, a person who leaves a motor vehicle stand¬ 
ing or unattended in a public street or highway, or on 
private premises off the highway, is under a duty to take 
reasonable precautions against the vehicle starting of its 
own accord, and the failure to take such precautions may 
constitute negligence resulting in liability for injuries to 
others using the highway. 

It is incumbent on a person who leaves his motor 
vehicle standing unattended on a street or high- 
way,i4 or on private premises off the highway, 
to take, reasonable precautions against the vehicle 
starting of its own accord and causing injury to 
others on the highway. In this respect, govern¬ 
mental regulations as to the necessity and mode of 
securing standing vehicles must be complied with.i® 


Ordinarily it is required that the engine be 
stopped!or, in case of an electric vehicle, the pow¬ 
er shut off,!* and that the brakes be set.^* Where 
the vehicle is left on an incline or grade, due care 
or the provision of governmental regulation may 
require further that the car be placed in such po¬ 
sition that it cannot roll,-® which is usually effected 
by turning the front wheels into such a position 
that if the vehicle should start to move it would 
immediately encounter an obstruction sufficient to 
stop its movement.-! Where a vehicle is left stand¬ 
ing at a place where heavy vehicles may reason¬ 
ably be expected to pass and in so doing cause vi¬ 
bration, this fact should be taken into considera¬ 
tion in providing against starting of the standing 
vehicle.^* 

If the person in charge of the vehicle omits 
proper precautions he is guilty of negligence,^3 re¬ 
sulting in liability for any injury which may result 
from the vehicle starting of its own accord,24 or 
as the result of some event which would not have 
occurred but for his omission of such precautions.^® 
If, however, the person in charge has taken rea¬ 
sonable precautions against starting of the vehicle 
he is not liable for an injury caused by its starting 
as a result of some unusual occurrence or condition 


10. La.—^Klotz V. Tru-Fruit Dis¬ 
tributors, App., 173 So. 592. 

Parallel parking' 

La.—Klotz V. Tru-Pruit Distributors, 
supra. 

Reg'ulation held not violated 
N. J —Hochberger v. G. R, Wood, Inc., 
12 A.2d 689, 124 N.J.Law 518. 

11. La.—^Klotz V. Tru-Fruit Dis¬ 
tributors, App., 173 So 592. 

12. Cal.—Flynn v. Bledsoe Co., 267 
P. 887, 92 Cal.App. 145. 

13. N.T.—Morton v. Meyer, 218 N.T. 
S. 1, 218 App.Div. 216. 

14. Cal.—Latky v. Wolfe, 259 P. 470, 
85 Cal.App. 332. 

Mo.—Myers v. Hauser, App., 61 S.W. 
2d 214. 

42 C J. p 1010 note 56. 

Safe condition 

Where the operator of a truck per¬ 
mitted it to be unattended in the 
street, he was under a duty to leave 
it in such condition that it could not 
be put in motion except by the inter¬ 
vention of an external cause not to 
be anticipated or guarded against.— 
Tierney v. New Tork Dugan Bros., 
41 N.E.2d 161, 288 N.T. 16, 140 A.L. 
R. 534. 

15. La.—Storey v. Parker, App., 13 
So.2d 88. 

Defective brakes 

Motorist’s negligence in failing to 
warn parking station attendant of 


defective brakes would justify find¬ 
ing that such negligence was proxi¬ 
mate cause of injury when car rolled 
down incline and struck pedestrian. 
—^Hageman v. Freeburg, 162 A. 21, 
115 Conn. 469. 

Car left at service station. 

Where owner of automobile 
equipped with hydra-matic drive left 
it at service station without setting 
brake and with motor running and 
the control lever in high without in¬ 
forming attendants of nature of 
drive or position of control lever, 
owner’s negligence was proximate 
cause of injury, but service station 
was not negligent in leaving automo¬ 
bile for a moment with motor run¬ 
ning before transfer to proper de¬ 
partment for service, with respect to 
liability to pedestrian injured when 
automobile started up and ran over 
him.—Storey v. Parker, La.App., 13 
So.2d 88. 

le. Wash.—McCoy v. Courtney, 172 
P.2d 596, 25 Wash.2d 956. 

42 C.J. p 1010 note 63. 

Violation held negUgence per se 
Wash.—McCoy v, Courtney, supra. 

17. Ark.—^Mays v. Ritchie Grocer 
Co., 5 S W.2d 728, 177 Ark. 35. 

42 C.J. p 1010 note 57. 

18. N.C.—Campbell v. Model Steam 
Laundry, 130 S.E. 638, 190 N.C. 649. 

42 C.J. P 1010 note 58. 
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19 . Cal.—Latky v. Wolfe, 259 P. 470, 
85 Cal.App. 332. 

N.C.—Campbell v. Model Steam 

Laundry, 130 S.E. 638, 190 N.C. 649. 
Tex.—^Baker v. Corse, Civ.App., 120 
S.W.2d 817, error dismissed. 

Wash.—McCoy v. Courtney, 172 P.2d 
596, 25 Wash.2d 956. 

42 C.J. p 1010 note 59. 

Duty to provide adequate brakes see 
supra § 261. 

20. Cal.—^Latky v. Wolfe, 259 P. 470, 
85 Cal.App. 332. 

42 C.J. p 1010 note 60. 

21. Wash.—McCoy v. Courtney, 172 
P.2d 596, 25 Wash.2d 95 6. 

42 C.J. p 1010 note 61. 

22. Cal.—Latky v. Wolfe, 259 P. 470, 
85 Cal.App. 332. 

42 C.J. p 1010 note 62. 

23. Cal.—Latky v. Wolfe, supra, 

42 C.J. p 1010 note 64. 

G-ross negligence 

Cal.—Latky v. Wolfe, supra. 

24. N.J.—Barbanes v. Brown, 163 A. 
148, 110 N.J.Law 6—^Lomano v. 
Ideal Towel Supply Co., 51 A.2d 
888, 25 NJ.Misc. 162. 

Tex.—Baker v. Corse, Civ.App., 120 S. 

W.2d 817, error dismissed. 

42 C.J. p 1010 note 65. 

25. N.T.—Tierney v. New Tork Du¬ 
gan Bros., 41 N.E.2d 161, 281 N.T. 

16. 

42 C.J. p 1011 note 66. 
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, which he should not reasonably have anticipated or 
foreseen. 

Attempt by third person to stop moving vehicle. 
Where the person in charge of a vehicle has left 
it unattended without taking proper precautions 
against its starting, and it begins to move because 
of the lack of such precaution, the person in charge 
is not relieved of liability for an injury done by 
the moving car because, after it had started to move 
but before the accident, a third person, not having 
control of the car, intervened in an attempt to stop 
it,even though the result of such person’s ef¬ 
forts was to deflect the car from the course which 
it otherwise would have taken and the accident 
might not have happened but for such deflection, 
for under such circumstances the act of the third 
person is not a new and independent force which 
breaks the causal connection between the original 
negligence and the injury.29 

b. Starting through Human Agency 

In the absence of an/ unusual circumstances or gov¬ 
ernmental regulation, one who leaves his motor vehicle 
unattended in a public piace after taking proper precau¬ 
tions against its starting of its own accord is not under 
a further duty to make it impossible for the vehicle to 
be started through human interference. 


In the absence of any regulation providing oth¬ 
erwise, one who leaves a motor vehicle unattended 
on the highway after taking proper precautions 
against its starting of its own accord ordinarily is 
not under a further duty to make it impossible for 
the vehicle to be started through human interfer¬ 
ence,^0 at least in the absence of any unusual cir¬ 
cumstances which should reasonably suggest the 
need of special precautions to guard against prob¬ 
able interference with the vehicle.^i Accordingly, 
an operator who has left his vehicle unattended 
usually is not liable where the vehicle is caused to 
start by the interference or act of an unauthorized 
third person,32 as in case such a person starts the 
engine,33 turns on the power,34 or releases the 
brakes,35 because the act which set the vehicle in 
motion is the proximate cause of any resulting in- 
jury.36 It has been held, however, that one who 
leaves an automobile in the street without taking 
proper precautions against its starting while he is 
away from it may be liable for accidents immedi¬ 
ately brought about by such neglect, although some 
unauthorized person actually starts the “car, at 
least where the act of the unauthorized person 
could reasonably have been anticipated and guard¬ 
ed against.3'^ Where a person moved an adjoining 


26. La.—Globe Indemnity Co. v. 

Quesenberry, 1 La.App. 364. 

42 C.J. p 1011 note 67. 

27- Mass.—Burnett v. Conner, 13 N. 

E.2d 417, 299 Mass. 604. 

Tex.—Baker v. Corse, Civ.App., 120 

5. W.2d 817, error dismissed. 

42 C.J. p 1012 note 81. 

28. Mo.—^Vaughn v. Meier, 246 S.W. 
279. 

42 C.J. p 1012 note 82. 

29. Tex—Baker v. Corse, Civ.App., 
120 SW.2d 817, error dismissed. 

42 C.J. p 1012 notes 81, 82. 
Intervening cause generally see su¬ 
pra § 255. 

*^A. natural and continuous se¬ 
quence” exists where one negligently 
fails to set the brakes when parking 
an unattended automobile where 
ground is not level and a third per¬ 
son acts to prevent such automobile 
from rolling away.—Baker v. Corse, 
supra. 

30. La.—Tahary v. New Orleans 
Public Service, App., 142 So. 800, 
followed in Boudreaux v. New Or¬ 
leans Public Service, 142 So. 802. 

42 C.J. p 1011 note 69. 

Tractor 

La.—Tabary v. New Orleans Public 
Service, App., 142 So. 800, followed 
in Boudreaux v. New Orleans Pub¬ 
lic Service, 142 So. 802. 

81 . N.T. — ^Maloney v. Kaplan, 135 N. 

6. 838r 233 N.Y. 426, 26 A.L.R. 909 


—Lee V. Van Buren, etc.. Bill Post¬ 
ing Co., 180 N.Y.S. 295, 190 App. 
Div. 742. 

32. La—Tabary v. New Orleans 
Public Service, App., 142 So. 800, 
followed in Boudreaux v. New Or¬ 
leans Public Service, 142 So. 802. 

N.Y.—Mann v. Parshall, 241 N.Y.S. 

673, 229 App.Div. 366. 

Pa.—Rapczynski v. W. T. Cowan, 
Inc., 10 A.2d 810, 138 Pa.Super. 392. 
42 C J. p 1011 note 71. 

Taxicab 

Where intoxicated passenger re¬ 
entered taxicab parked at curb, with 
doors unlocked and ignition key left 
in position, during driver's absence, 
started motor, and drove cab and in¬ 
jured pedestrian on sidewalk, taxicab 
owner was not liable.—Walter v. 
Bond, 45 N.Y.S.2d 378, 267 App Div. 
779, affirmed 54 N.E.2d 691, 292 N.Y. 
574. 

33. N.Y.—Maloney v. Kaplan, 135 N. 
E. 838, 233 N.Y. 426, 26 A.L R 909 
—Mann v- Parshall, 241 N.Y.S. 673, 
229 App.Div. 366. 

34. Mich.—Roberts v. Lundy, 4 N.W. 
2d 74, 301 Mich. 726. 

42 C.J. p 1011 note 73. 

35. Mich.—Roberts v. Lundy, supra. 
42 C.J. p 1011 note 74. 

36. Pa.—Rapczynski v. W. T. Cowan, 
Inc., 10 A.2d 810, 138 Pa.Super. 392. 

42 C.J. p 1011 note 75. 

37. N.J.—^Lomano v. Ideal Towel 
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Supply Co., 51 A.2d 888, 25 N.J. 

Misc. 162. 

42 C J. p 1011 note 76. 

CliildrexL 

(1) Where driver parked unlocked 
automobile in locality where children 
were known to play, and automobile 
was started by boy and struck plain¬ 
tiff, driver may be guilty of negli¬ 
gence.—Connell v. Berland, 228 N.Y. 
S. 20, 223 App.Div. 234, affirmed 162 
N.E. 557, 248 N.Y. 641. 

(2) Negligence of automobile own¬ 
er, leaving car parked on incline with 
children playing about it, could be 
proximate cause of injury to child 
run over by car even though another 
child released brake lever and thus 
caused car to roll downhill.—Garis v. 
Eberling, 71 S.AV.2d 215, 18 Tenn.App. 
1 . 

(3) Act of child in starting truck 
while playing thereon was not inter¬ 
vening efficient cause, excusing de¬ 
fendant from liability for injury to 
child, where truck was left with plug 
in and brakes loose.—Campbell v. 
Model Steam Laundry, 130 S.E. 638. 
190 N.C. 649. 

Defect in motor 

Where defendant's electric truck, 
in violation of ordinance, was parked 
unattended on street, blocking drive¬ 
way and with starting key not with¬ 
drawn, and motor, because of defect, 
started truck forward, injuring plain¬ 
tiff after plaintiff and another had 
pushed truck back manually to clear 
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irregularly parked automobile to permit moving his 
own car from the curb, he has been held not liable 
for damage done by the starting of the other car’s 
motor, since the proximate cause of the accident 
was the negligence of the driver of the other car 
in failing to lock his car.38 

Unauthorized starting of car by person left there¬ 
in. A regulation providing that a motor vehicle 
shall not be permitted to remain standing on the 
street unattended with the motor running does not 
give a person whom the driver leaves in his car 
any authority to move the car,39 and, where such 
person has no such authority from the driver, the 
act of the driver in leaving the motor running has 
been held not a proximate cause of an injury re¬ 
sulting from the person who is left in the car at¬ 
tempting to move it.^o 

Appropriation of car by unauthorized person. 
Where regulations requiring that motor vehicles 
left unattended in public places be locked consti¬ 
tute safety measures intended to protect the public, 
their violation ordinarily is negligence,and if an 
unauthorized person appropriates the unlocked and 
unattended car for his own use, and drives it away 
from the place where the owner left it standing, 
the owner may be liable for an injury caused by 
such person while so unlawfully using the car.-^^ 
In the absence of such a regulation, however, the 
fact that a car is left unlocked does not render the 


owner or person in charge liable for injuries re¬ 
sulting from the operation of the vehicle by an un¬ 
authorized person.^3 So negligence may not be 
charged to a person who leaves his car unlocked in 
a private parking lot,^^ or who locks his car in a 
garage but leaves the keys in a place accessible to 
others,45 -^yith respect to injuries to users of the 
highway resulting from the operation of the car on 
the highway by an unauthorized person. 

§ 335. - Lights, Signals, and Warnings 

a. In general 

b. Lights 

c. Guards 

d. Flags, flares, emergency lights, or 

similar devices 

a. In General 

The operator of a standing or parked vehicle which 
constitutes a source of danger to other users of the high¬ 
way is generaify bound to exercise ordinary or reasonable 
care to give adequate warning or notice to approaching 
traffic of the presence of the standing vehicle. 

The operator of a standing or parked vehicle 
which constitutes a source of danger to other users 
of the highway is generally bound to exercise or¬ 
dinary or reasonable care to give adequate warn¬ 
ing or notice to approaching traffic of the presence 
of the standing vehicle,^® and such duty exists ir¬ 
respective of the reason for stopping the vehicle 
on the highway.'^'^ So the driver of the stopped ve- 


driveway, defendant’s driver’s neffli- 
gence was held proximate cause of 
accident.—Maggriore v. Laundry & 
Dry Cleaning Service, La.App., 150 
So. 394. 

38. La.—^Weiss v. King, App., 151 So. 
681. 

39. Minn.—^Kennedy v. Hedberg, 198 
N.W. 302, 159 Minn. 76. 

42 C.J. p 1011 note 77, p 1012 note 78. 

40. Minn.—^Kennedy v. Hedberg, su¬ 
pra. 

42 C.J. p 1012 note 79. 

41. D.C.—^Ross V. Hartman, 139 F.2d 
14, 78 U.SApp.D.C. 217, 158 AL.R. 
1370, certiorari denied Hartman v. 
Ross, 64 S.Ct. 790, 321 U-S. 790, 88 
L.Ed. 1080—Bullock v. Dahlstrom. 
MunApp., 46 A.2d 370. 

Ill.—Ostergard v. Frisch, 77 N.E.2d 
537, 333 Ill.App. 359—Moran v. Bor¬ 
den Co., 33 N.E.2d 166. 309 Ill.App. 
391. 

Statute held luapplicahle 
Md.—State, to Use of Mitchell, v. 
Jones, 47 A.2d 71, 186 Md. 270. 

42. Ill.—Ostergard v. Frisch, 77 N. 
E2d 537, 333 IlLApp. 359. 

lA District of Columbia 

(1) The text rule has been held to 
prevail.—^Ross v. Hartman, 139 F.2d 


14, 78 U.S.App.D.C. 217, 158 A.L.R. 
1370, certiorari denied Hartman v. 
Ross, 64 S.Ct. 790, 321 U.S. 790, 88 
L.Ed. 1080. 

(2) In an early case, however, it 
was held that the owner’s act in leav¬ 
ing the car unlocked was not the 
proximate cause of the injury be¬ 
cause the wrongful act of a third 
person intervened.—Squires v. 
Brooks, 44 App.D.C. 320—40 C.J. P 
1012 note 80. 

43. Me.—Curtis v. Jacobson, 54 A.2d 
520. 

N.Y.—^Wilson v. Harrington, 56 N.T. 
S 2d 157, 269 App.Div. 891. affirmed 
65 N.E2d 101, 295 N.T. 667. 
FroKimate cause 

Negligence of defendant in leaving 
.automobile parked unlocked and ig"- 
nition keys therein although police 
had publicly warned motorists con¬ 
cerning large number of automobiles 
being stolen was not the proximate 
cause of damage when automobile 
was stolen and thief collided with 
plaintiffs automobile.—^Lotito v. Ky- 
riacus, 74 N.T.S.2d 599, 272 App.Div. 
635, appeal dismissed 80 N.E.2d 542, 
297 N.Y. 1027. 

44. D.C.—^Howard v. Swagart, 161 F. 
2d 651, 82 U.S.APP.D.C. 147. 

779 


45. La.—Scott v. McCrocklin, App., 
29 So.2d 619. 

46. Cal.—Callison v. Dondero, 124 P. 
2d 852, 51 Cal.App.2d 403—Sawdey 
V. R. W. Rasmussen, 290 P. 684, 107 
Cal.App. 467. 

Mo-—Snyder v. Murray. 17 S.W.2d 
639, 223 Mo.App 671, followed in 
17 S.W2d 646. 

N.C.—Ponder v. National Convoy & 
Trucking Co., 173 S.E. 336, 206 N. 
C. 266. 

Ohio.—^Wills V. Anchor Cartage & 
Storage Co., 159 N.E. .124, 26 Ohio 
App. 66. 

Vt.—Palmer v. Marceille, 175 A 31, 
106 Vt. 500. 

W.Va.—Cooper v. Teter, 15 S.E.2d 
152, 123 W.Va. 372. 

47- U.S.—Miller v. Advance Transp. 
Co., G.C.A.I11., 126 F.2d 442, cer¬ 
tiorari denied Advance Transp Co. 
V. Miller, 63 S.Ct. 32, 317 U.S. 641, 
87 L.Ed. 516. 

Exemption of disabled vehicle from 
statute prohibiting general parking 
of vehicle on main portion of high¬ 
way does not absolve driver or owner 
of disabled vehicle from doing that 
which reasonably prudent person 
would do under circumstances to 
warn approaching traffic at night, by 
lights or otherwise of highway oh- 
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hide must take such precautions as would reason¬ 
ably be calculated to prevent injury, whether by 
the use of lights, flags, guards, or other practical 
means,and failure to give such warning may 
constitute negligence,^® even in the absence of any 
specific duty imposed by governmental regulation.^^ 
The failure of the operator of a standing vehicle 
to warn an approaching vehicle of danger from an¬ 
other source does not constitute negligence where 
he is under no duty to furnish such a warning. 52 

b. Lights 

(1) In general 

(2) Governmental regulations 
(1) In General 

Generally, where a motor vehicle is parked or stop¬ 
ped on a street or highway at night, proper lights should 
be dispiayed to apprise other users of the highway of the 
presence of the vehicle, and a failure of duty in this re¬ 
spect may constitute negligence or negligence per se. 


60 C.J.S. 

A motorist may be under a duty tp dim the headlights of 
a standing vehicle. 

As a general rule, a person who leaves a motor ' 
vehicle unattended on a street or highway at night 
is under a duty to see that it has upon it a light or 
lights sufficient reasonably to apprise other users 
of the highway of its presence.53 This duty has 
been held to exist independently of any statutory 
requirement where the position of the vehicle is 
such that without a light it might be a source of 
danger,54 although the view has also been advanced 
that, apart from any express requirement of statute 
or ordinance, the person in charge of a motor ve¬ 
hicle is under no greater obligation in this respect 
than the person in charge of any other vehicle.55 
The failure to display proper lights on a parked 
or standing vehicle^® or a vehicle which has stopped 
on the road57 at night may constitute negligence or 
negligence per se,58 resulting in liability for any in¬ 
jury proximately caused thereby, as discussed infra 
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struction.—Gaber v. Weinberg, ISS 
A. 1S7, 324 Pa. 385. 

48. Ark.—^Van Bibber v. Strong, 160 
S.W.2d 861, 203 Ark. 1090. 

Ill.—Carroll v. Krause, 15 NE2d 323, 
295 Ill.App. 552. 

S C.—Montgomery v. National Con¬ 
voy & Trucking Co., 195 S.E. 247, 
186 S.C. 167. 

Duty complied with 
Wash.—Andrews v. Stark, 74 P.2d 
999, 193 Wash. 204. 

Insuf&cieut wamiug* 

Stop sign warning motorist of in¬ 
tersection could not be held to give 
such warning of truck parked on 
highway beyond intersection as 
would make motorist who ignored 
sign guilty of contributory negli¬ 
gence, where his automobile struck 
truck, which was allegedly unlighted, 
at night, resulting in injury to motor¬ 
ist.—Meyer v. Weimaster, 270 N.W. 
715, 278 Mich. 370. 

49. Pa.—Gaber v. Weinberg, 188 A. 
187, 324 Pa. 3S5—^Harkins v. Som¬ 
erset Bus Co., 162 A. 163, 308 Pa. 
109. 

WVa.—Cooper v. Teter, 16 S.E.2d | 
152, 123 W.Va. 372. 

50. U.S.—Miller v. Advance Transp. 
Co., C.C.A.I11., 126 F.2d 442, cer¬ 
tiorari denied Advance Transp. Co. 
V. Miller, 63 S.Ct. 32, 317 US. 641, 
87 L.Ed. 516. 

Pa.—^Hasker v. Mease, Com.Pl., 59 
Montg.Co. 364. 

Vt—Palmer v. Marceille, 175 A 31, 
106 Vt. 600. 

51. Cal.—Callison v. Dondero, 124 P. 
2d 852, 61 Cal.App.2d 403. 

52. Tex.—Texas Electric Service Co 
V. Hawthorne, Civ.App., 135 S.W.2d 
631, error dismissed, judgment cor¬ 
rect. 


Appi'oach of other vehicle 

Where electric company’s truck 
was rightfully on street intersection 
when employee was repairing a traf¬ 
fic light while standing on a ladder 
attached to truck, and automobile in 
which guest was riding made left- 
hand turn at intersection passing 
truck on its near side and colliding 
with automobile coming from the op¬ 
posite direction, guest could not re¬ 
cover from electric company for in¬ 
juries on ground that electric compa¬ 
ny's employee failed to give motorist 
warning of approach of guest’s auto¬ 
mobile.—Texas Electric Service Co. 
V. Hawthorne, supra. 

53. Cal —Sawdey v. R. W. Rasmus¬ 
sen Co., 290 P. 684, 107 Cal.App. 
467. 

Ill —Carroll v. Krause, 15 N.E 2d 323, 
295 Ill.App. 552. 

La.—Sexton v. Stiles, 130 So. 821, 15 
La.App. 148. 

Wash.—Tierney v. Riggs, 352 P. 163, 
141 Wash. 437. 

Wis.—Menge v. Manthey, 227 N.W. 

938, 200 Wis. 485. 

42 C.J. p 1012 note 84. 

Taillight held suISlcieiit 
La.—Hataway v. F. Strauss & Son, 
App., 158 So. 408. 

42 C.J. p 1012 note 84 [c]. 

Duty of owner 

Owner who intrusted defective au¬ 
tomobile to his daughter knowing 
that it was to be used on highway in 
dark was bound to anticipate that 
automobile might be stopped upon 
road, and that collision was highly 
probable.—Opple v. Ray, 195 N.E. 81, 
208 Ind. 450. 

54. Ky.—^Hardware Mut. Casualty 
Co. v. Union Transfer, etc., Co., 26C 
S.W. 362, 205 Ky. 651. 
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W.Va.—Bivita v. Atlantic Trucking 
Co., 40 S.E.2d 324. 

55. Iowa.—^Harlan v. Kraschel, 146 
N.W. 463, 164 Iowa 667. 

56. U.S —Central Surety & Insur¬ 
ance Corporation v. Murphy, C.C.A 
Kan , 103 F 2d 117. 

Cal.—Sawdey v. R. W. Rasmussen 
Co., 290 P. 684, 107 Cal.App. 467. 

Ga.—Corpus Juris cited in Tallman 
V. Green, 41 S E 2d 339, 343, 74 Ga. 
App. 731—Corpus Juris cited in 
Adams v. Jackson, 166 S.E. 258, 
260, 45 Ga.App. 860. 

La.—Broussard v. Krause & Mana- 
gan, App, 186 So. 384—Safety Tire 
Service v. Murov, 140 So. 879, 19 
La.App. 6C3. 

Mich.—Clark v. Jackson, 282 N.W. 
175, 286 Mich. 355. 

La—Pepper v. Walworth, 6 La.App. 
610. 

N.Y,—Bourne v. ‘ Gristede Bros., 284 
N.T.S. 681, 246 App.Div. 822. 

Pa.—Cormican v. Menke, 159 A. 36, 
306 Pa. 156—Simrell v. feschen- 
bach, 154 A. 369, 303 Pa. 156, 

42 C.J. p 1014 notes 9, 11. 

Negligence hut not “recklessness” 

Iowa.—Hart v. Stence, 257 N.W. 434, 
219 Iowa 55, 97 A.L.R. 535. 

57. Cal.—^Willis V. San Bernardino 
Lumber & Box Co., 256 P. 224, 82 
Cal.App. 751. 

La.—May v. Yellow Cab Co., 8 La. 
App. 498. 

Pa.—Hasker v. Mease, Com.PL, 69 
Montg.Co. 364. 

42 C.J. p 1014 notes 10, 11. 

58. Mo.—Cotton V. Ship-By-Truck 
Co., 85 S W.2d 80. 337 Mo. 270. 

Or—Hickerson v. Jossey, 282 P. 768, 
131 Or. 612, rehearing denied 286 
P. 1119, 131 Or. 612. 
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§ 337; but it has also been held that the mere park¬ 
ing of an automobile on the highway without lights 
is not of itself negligence^s or wanton miscon¬ 
duct,^0 and that ordinary care is the proper stand¬ 
ard in determining whether a motorist was negli¬ 
gent in parking his vehicle without lights in a park¬ 
ing zone in the center of a street.®! 

Temporary obscurcment of lights. Where a ve¬ 
hicle has stopped for repairs at night on its own 
right-hand side of the road, a person working on it 
is not under a duty to see that at all times his body 
is not interposed between the taillight and an on¬ 
coming automobile, thus obscuring the taillight,®2 
and, even if such person could be chargeable with 
thus obscuring the taillight, such negligence cannot 
be said to be a contributing cause of the automo¬ 
bile being run into by another automobile approach¬ 
ing from the rear w’^here the driver of the latter 
car must have seen the standing automobile if he 

had looked.®^ 

Disablement of lights. Where a defect in lights 
develops, the operator of the vehicle may not stop 
on the highway, and it is his duty to get the vehi¬ 
cle off the highway if it is possible and safe to do 
so,®^ but failure to move the vehicle off the high¬ 
way may be excused if the motorist in the exercise 
of due care is unable to find an exit from the high¬ 
way that appears reasonably safe.®® It has been 
held that a motorist is not responsible for latent de¬ 
fects in the lighting system of his vehicle causing 
the lights to go out and necessitating a stop on the 
highway.®^ 


Headlights and dimmers. An operator of a mo¬ 
tor vehicle standing near an entrance to a highway 
with headlights burning as required by law, but 
shining across the highway, is under no duty to 
turn off his lights before entering the highway.®*^ 
Where, however, the operator of a motor vehicle is 
under a duty to dim or change the focus of the 
headlights so as to prevent them from affecting the 
vision of drivers of approaching vehicles, as dis¬ 
cussed supra § 309, failure to dim the headlights 
of a parked or standing vehicle may, under some 
circumstances, constitute negligence.®8 

(2) Governmental Regulations 

(a) In general 

(b) Applicability of particular regula¬ 

tions 

(a) In General 

A motorist must comply with governmental regula¬ 
tions with respect to the display of lights on parked or 
standing vehicles, and noncompliance, without legal ex¬ 
cuse or justification, may constitute negligence or negli¬ 
gence per se. 

The duty of displaying lights on vehicles parked 
or standing in streets and highways is usually a 
subject of express governmental regulations, and it 
is, of course, incumbent on the person in charge of 
a motor vehicle to comply with such regulations,®® 
as in regard to the number, character, and loca¬ 
tion of lights to be displayed,*^® and the times dur¬ 
ing which they shall be displayed.*^! The require¬ 
ment that lights be displayed applies both where the 


59. Ill.—Blachek v. City Ice & Fuel 
Co., 35 NE.2d 416, 311 Ill.App. 1. 

Not necessarily unlawfiiL 

N.C.—Pike V. Seymour, 21 S.E.2d 884, 
222 N.C. 42. 

60. Ohio.—Universal Concrete Pipe 
Co. V. Bassett, 200 N.E. 843, 130 
Ohio St. 567, 119 A.L.R. 646—Close 
V. Wagner. 22 N.E.2d 505. 61 Ohio 
App. 244. 

Liability for wanton misconduct in 
general see supra § 258. 

61. Mo.—McLarney v. Cary, App., 98 
S.W.2d 144. 

62. N.Y.—^Albertson v, Ansbacher, 
169 N.Y.S. 188. 102 Misc. 627. 

42 C.J. p 1015 note 17. 

63. N.Y.—^Albertson v. Ansbacher, 
supra. 

64. Wyo.—^Merback v. Blanchard, 
105 P.2d 272, 66 Wyo. 152, rehear¬ 
ing denied 109 P.2d 49, 66 Wyo. 286. 

65. Wyo.—^Merback v. Blanchard, 
supra. 

66 La.—Beach v. Union Brewing 
Corporation, App., 187 So. 332. 


67. Kan.—Leathers v. Dillon, 131 P. 
2d 668, 156 Kan. 132. 

68. Ga.—Sprayberry v. Snow, 10 S. 
B.2d 179, 190 Ga. 723, mandate con¬ 
formed to 11 S.E.2d 431, 63 Ga.App. 
489—Pender v. Drost, 7 S.E.2d 800, 
62 Ga.App. 345. 

69- Conn.—^Nichols v. Watson, 178 
A. 427, 119 Conn. 637. 

Mass.—Bresnahan v. Proman, 43 N. 

E.2d 335, 312 Mass. 97. 

Miss.—Frazier v. Hull, 127 So. 775» 
167 Miss. 303. 

Mo.—Taylor v. Silver King Oil & Gas 
Co., App., 203 S.W,2d 147. 

N.H.—Putnam v. Bowman, 195 A. 865, 
89 N.K. 200 

Or.—Hickerson v. .Tossey, 282 P. 768, 
131 Or. 612, rehearing denied 283 
P. 1119, 131 Or. 612. 

42 C.J. P 1013 note 91. 

Visibility of veMclo 

It was no defense to driver of 
truck parked on highway without 
rear light that truck was in moon¬ 
light, or in rays of plaintifC’s head¬ 
lights.—Littlejohn v. Staggers, 125 
So. 61. 23 Ala.App, 322. 
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70. Kan.—McCoy v. Pittsburg Boil¬ 
er & Machine Co., 261 P. 30, 124 
Kan. 414. 

42 C.J. p 1012 note 88. 

Rear light 

Or.—^Ellenberger v, Fremont Land 
Co.. 107 P.2d 837. 165 Or. 375. 

42 C.J. p 1012 note 88 [a], [b]. 

Violation not shown 

Pact that motor vehicle, stopped on 
highway to permit defendant to pass, 
had only one headlight did not con¬ 
stitute violation of law.—^Newton v. 
Gretter, 236 N.W. 254, 60 N.D. 635. 

71. Ala.—Littlejohn v. Staggers, 125 
So. 61, 23 Ala»App. 322. 

I^ight conditions 

(1) Where a statute, in addition to 
requiring lights at fixed times, also 
requires them at any other time 
when there is not sufficient light to 
render clearly discernible any person 
or vehicle on the highway for a speci¬ 
fied distance, the duty to have lights 
at other than the fixed times is con¬ 
tingent on the statutory conditions 
being in existence at the particular 
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stopping is by voluntary act of the operator of the 
vehicle,and where the stopping is because of cir¬ 
cumstances beyond the operator’s control. The 
regulations prescribe, in some instances, the situa¬ 
tion in, or circumstances under, which a car may 
be allowed to stand unlighted.'^^ 

Noncompliance with regulations as to display of 
lights on parked or standing vehicles, without legal 
excuse, has been regarded as negligence,75 gross 
negligence,'^® evidence of negligence,'^'^ negligence 
per se,*^® or actionable negligcnce,'^^ resulting in lia¬ 
bility for any injury proximately caused thereby, as 
discussed infra § 337; but a failure to display 


lights as required does not constitute actionable 
negligence if it did not contribute to the injury.®® 
According to some decisions, noncompliance with 
the statutory duty to display lights is not necessa¬ 
rily negligence,®! since a violation of the regulation 
may be justified under the circumstances which sur¬ 
round a motorist at the time of violation,®2 as 
where, without the driver’s fault, his automobile is 
compelled to be on the highway in such condition.®® 
It has been held that, unless a person is of the 
class for whose benefit the regulation requiring 
lights was made, he cannot invoke it,®4 but, in 
this connection, it has been held that a regulation 
designed for the safety of the general public, and 


time.—^Hulsey v. Patterson, Tex.Civ. 
App., 121 S.W.2d 509. 

(2) Under such a regulation the 
duty to display lights on standing 
motor vehicles depends, not on time 
relation to rising and setting of sun, 
but on light conditions.—Miles v. 
Webb. 159 A. 782, 162 Md. 269. 

72- Mont.—^Marinkovich v. Tierney, 
17 P.2d 93, 93 Mont. 72. 

K.M.—^Duncan v. Madrid, 101 p.2d 
382, 44 N.M. 249. 

73. Ala.—^Newell Contracting Co. v. 

Berry, 134 So. 8G8, 223 Ala. 111. 
Mont,—Marinkovich v. Tierney, 17 P. 

2d 93, 93 Mont. 72. 

Disabled vehicle 

N.M.—Duncan v. Madrid, 101 P 2d 
382, 44 N.M. 249. 

74- Conn.—Shea v. Hemming, 116 A. 
686, 97 Conn. 149. 

Pa.—Hanawalt v. Panshaw, Orph,, 34 
Del Co. 551. 

42 C.J. p 1013 note 90. 

Statute held permissive 
The statute authorizing cities to 
designate lighted street on which 
vehicles may be parked without 
lights is permissive.—^Miller’s Adm’r 
V. City of Pineville, 126 S.W.2d 844, 
277 Ky. 390. 

75. U.S—Hoffman v. Lippner, D.C. 
Pa., 71 P.Supp. 178, aflarmed, C.C. 
A., 160 F.2d 1022. 

Cal—Hall V. Associated Oil Co., 65 
P.2d 954, 19 Cal App 2d 491. 

Conn.—Seregi v. Kendzier.ski, 195 A. 
605, 133 Conn. 402—Cheskus v. 

ChrisUano, 182 A. 131, 120 Conn. 
596. 

Iowa—Harvey v. Knowles Storage & 
Moving Co., 244 N.W. 660, 215 Iowa 
35. 

Kan.—McCoy v. Pittsburg Boiler & 
Machine Co., 261 P. 30, 124 Kan. 
414. 

La.—Boland Mach, & Mfg. Co. v. 
Highway Ins. Underwriters, App., 
22 So.2d 307—Hogue v. Akin Truck 
Line, App., 16 So.2d 366—Goodwin 
V. Theriot, App., 165 So. 342—Gilly 


V. Harris, App., 152 So. 378—Hanno 
I V. Motor Freight Lines, 134 So. 

I 317, 17 La. App. 62—Sexton v. 

Stiles, 130 So. 821, 15 La.App. 148 
—Stafford v. Nelson Bros, 130 So 
234, 15 La App. 51—Hyde v. Nelson 
Bros., 130 So. 237, 15 La.App. 90. 
N.J.—Steber v. Malanka, 182 A. 890, 
14 N.J.Misc. 141, affirmed 189 A. 
373, 117 N.J.Law 444—Hayes v. 
Malanka, 182 A. 890. 14 N.J.Misc 
141, affirmed 189 A. 373, 187 N.J. 
Law 443. 

Pa.—Baran v. Kalczynski, 198 A. 40, 
330 Pa. 52. 

42 C.J. p 1012 note 88 [a] (1), (3), 
[c], p 1013 note 92. 

Frima facie negligence 

N.Y.—Lewis v. Rowland, 232 N.Y.S. 

71, 225 App.Div. 25. 

Continuing negligence 
Negligence of truck driver in leav¬ 
ing unllghted truck in the dark on 
highway was held to continue as long 
as truck was left upon highway un¬ 
der such conditions—^Ashley v. Safe¬ 
way Stores, 47 P.2d 63, 100 Mont. 
312. 

Roller 

Failure to display lights on roller 
was held not excused because road 
was still being rolled, if road was 
open to traffic.—Dennis v. Stukey, 
294 P. 276, 37 Ariz. 299, rehearing de¬ 
nied 295 P. 971, 37 Ariz. 510. 

Stalled cars or trucks 
Cal.—Paulsen v. Spencer, App., 177 
P.2d 697—Hlne v. Leppard, 42 P.2d 
389, 5 Cal.App.2d 154, rehearing de¬ 
nied 43 P.2d 695, 6 Cal.App.2d 154 
Iowa.—Schwind v. Gibson, 260 N.W. 
853, 220 Iowa 377. 

Mich.—Moore v. U. S. Truck Co., 244 
N.W. 228, 260 Mich. 56. 

Wis.—Engebrecht v. Bradley, 247 N. 

W. 451, 211 Wis. 1. 

76. La.—Dodge v. Bituminous Cas. 
Corp., App., 33 So.2d 95—^Williams 
v. Campbell, App., 185 So. 683— 
Gamble v. Wilson & Co., App., 171 
So. 138—Roberts v. Eason, 6 La. 
App. 703. 

Ohio.—Page v. Neiland, 178 N.B. 710, 
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40 Ohio App. 141—Mostov v. Unke- 
fer, 157 N.E. 714, 24 Ohio App. 420. 

77. Mass.—Cutler v. Johansson, 28 
N.E.2d 529, 306 Mass. 466—Louns- 
bury V. McCormick, 129 N.E. 598, 
237 Mass. 328. 

42 C.J. p 1014 note 11 [b]. 

78. Ala.—McBride v. Baggett 
Transp. Co. 35 So.2d 101. 

Conn.—Nichols v. Watson, 178 A. 427, 
119 Conn. 637. 

Ind.—Possmeyer v. Self, 60 N.E. 2d 
610, 115 Ind.App. 553—Winder & 
Son V. Blame, 29 N.B.2d 987. 

La.—Rector v. Allied Van Lines, 
App., 198 So. 516—Sexton v. Stiles, 
130 So. 821, 15 LaApp. 148—U- 
Drive-It-Car Co. v. Texas Pipe Line 
Co., 129 So. 565. 14 LaApp. 524. 

Mo.—Taylor v. Silver King Oil & 
Gas Co.. App, 203 S W 2d 147—Ri- 
denhour v. Oklahoma Contracting 
Co, App., 45 S.W.2d 108. 

N.M.—^Duncan v. Madrid, 101 P.'2d 
382, 44 N.M. 249. 

Ohio.—^Kormos v. Cleveland Retail 
Credit Men's Co., 3 N.E.2d 427, 131 
Ohio St. 471. 

Tex.—Sproles v. Rosen, 84 S.W.2d 
1001, 126 Tex. 61. 

42 C.J. p 1012 note 88 [a] (2), p 
1014 note 11 [a]. 

79. Ga.—Sprayberry v. Snow, 10 S. 
B.2d 179, 190 Ga. 723, mandate con¬ 
formed to 11 SE.2d 431, 63 Ga. 
App. 489. 

Mass—Bresnahan v. Proman, 43 N.E. 
!2d 336, 312 Mass. 97. 

80. Mo.—Ridenhour v. Oklahoma 
Contracting Co., App., 45 S.W.2d 
108. 

81. Fla—Allen v. Plooper, 171 So. 
513, 12'6 Fla. 458. 

82. Pla—^Allen v. Hooper, supra. 

Excuse held iusufEicieut 

La.—Sexton v. Stiles, 130 So. 821, 
15 La.App. 3.48. 

83. Minn.—Martin v. Tracy, 24'6 N. 
W. 6. 187 Mmn- 629. 

84. U.S.—Gallahar v. George A. Rhe- 
man Co., D.C.Ga., 50 P.Supp. 665. 
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contemplating safety for all users of highways, does 
not exclude pedestrians from its protection.®5 

(b) Applicability of Particular Regulations 

Regulations as to display of lights govern the duties 
of the operator of a standing or parked vehicle only 
where they are applicable, and, while some regulations 
not specifically referring to parked vehicles have been 
held applicablGi other such regulations have been held 
inapplicable. 

Particular regulations concerning the display of 
lights on motor vehicles are to be considered in de¬ 
termining the duty of the operator of a parked or 
standing vehicle only where they are applicable un¬ 
der the circumstances.^® So, regulations as to 
lights on vehicles stopping upon a highway have 
been held inapplicable to vehicles standing in a 
regularly established parking zone,®^ or upon city 
streets under street lights.®® It has been said that 
the authorities are not in accord as to whether stat¬ 
utes relating to display of lights on vehicles at night 
generally apply to standing or parked vehicles 
where they do not specifically refer to such vehi¬ 
cles.®® Some decisions hold such regulations ap¬ 
plicable,®® as in the case of regulations with re¬ 
spect to lights to be displayed at night on motor ve¬ 
hicles ''operated'^ or ''in operation,^^®! or "driven,”®2 


or "operated and driven,”®® or "operated or driv¬ 
en,”® 4 upon streets or highways, or on motor vehi¬ 
cles "using” the highways.®® A fortiori, a statute 
in terms applicable to “every motor vehicle” should 
be so construed.®® 

According to other decisions, however, standing 
vehicles are not subject to the requirements of reg¬ 
ulations in terms applicable to vehicles "operated”®'^ 
or "operated or driven”®^ or "in use”®® upon the 
highways. 

The word ‘'proceeding!* used in connection with 
requirements, as to the range of visibility which 
the lights required must have, that they must be 
visible a certain distance in the direction in or 
from which the vehicle is proceeding, has been re¬ 
garded as showing a legislative intent that the re¬ 
quirements as to lights were intended to apply only 
to vehicles in motion,^ but in other jurisdictions the 
requirements as to lights have been held .applica¬ 
ble to standing vehicles notwithstanding the use of 
the word "proceeding” in this connection.^ 

A merely temporary or incidental stop is regard¬ 
ed as a part of the operation of a car so that the 
lights which are required while the car is in oper¬ 
ation or being operated must be displayed during 
such a temporary stop,® even where a more ex¬ 


es. Ga. — iSprayberry v. iSnow, 10 S. 

B. 2d 179, 190 Ga. 7'23, mandate con¬ 
formed. to 11 S.E.2d 431, 63 Ga App. 
489. 

86. Mo.—McLarney v. Cary, App., 98 
SW.2d 144. 

Be^ulatioxL as to spotligfhts held Ixu 
applicable 

Wis.—Beck V. Fond Du Lac Highway 
Committee, ‘286 N.W. 64, 231 Wis. 
693. 

87. Mo.—McLarney v. Cary, App., 98 
S.W.-2d 144. 

88. 'S C.—Jones v. American Fidelity 
& iCas. Co., 43 S.E.2d 356, 210 S. 

C. 470. 

89. Kan.—^McCoy v. Pittsburg Boiler 
& Machine Co., 261 P. 30, 124 Kan. 
414. 

90. Kan.—McCoy v. Pittsburg Boiler 
& Machine Co., supra. 

Ind.—Holt V. State, 155 N.B. 610, 
199 Ind. 134. 

Ohio.—^Lima Used Car Exchange Co. 
V. Hemperly, 166 N.E. 364, 120 
Ohio St. 400. 

91. Minn.—Scheppmann v. Swennes, 
215 N.W. 861, 1712 Minn 493. 

Ohio.—^Lima Used Car Exchange Co. 
V. Hemperly, 16'6 N.B 2d 364, 120 
Ohio St. 400. 

Tex.—^Herrin v. Falcon, Civ.App., 198 
S.W.2d 117—English v. Ware, Civ. 
App., 147 S.W.2d 864—Pennington 


Produce Co. v. Wonn, Civ.App., 49 
SW.‘2d 482, error refused. 

42 C.J. p 1013 note 94. 

Automobile stopped for repairs 
Where plaintiff was placing tools 
in automobile after changing tire on 
highway, and was struck by defend¬ 
ant's automobile, statute required 
plaintiff to have rear light.—^Frazier 
V. Hull, 127 So. 775, 157 Miss. 303. 
Vmck and trailer 

Statute requiring that automobile 
“in operation” should have red, rear 
light visible at two hundred feet was 
held applicable to trailer attached 
to truck en route but temporarily 
parked.—^Robinson Transfer Co. v. 
Turner, 50 SW.2d 546, 244 Ky. 181. 

92. Wash.—Jaquith v. Worden, 132 
P. 33, 73 Wash. 349, 48 L.R.A.,N.Sv, 
82'7. 

42 C.J. p 1013 note 95. 

93. Mich.—^Hanser v. Young, 180 N. 
W. 409, 212 Mich. 508. 

94. Ala.—Littlejohn v. Staggers, 1'2'5 
So. 61, 23 Ala.App. 322. 

Ind.—Cushman Motor Delivery Co. v. 
McCabe, 36 N.E.2d 769, 219 Ind. 
156—^Koplovitz V. Jensen, 151 N.B. 
390, 197 Ind. 475. 

4'2 C.J. P 1013 note 97. 

95. Ga.—Harwell v. Blue’s Truck 
Line, 199 S.E. 739, 187 Ga. 78, man¬ 
date conformed to 200 SB. 600, 59 
Ga.App. 305. 

TT fln —^McCoy V. Pittsburg Boiler & 
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Machine Co., 261 P. 30, 124 Kan. 
414. 

96. Kan.—McCoy v. Pittsburg Boiler 
& Machine Co., supra. 

Or.—^Hickerson v. Jossey, 282 P. 768, 
131 Or. 612, rehearing denied 283 P. 
1119, 131 Or. 61-3. 

42 C.J. p 1013 note 99. 

97. Vt.—State v. Bixby, 100 A. 42, 
91 Vt. 287. 

42 C.J. p 1013 note 1. 

96. Iowa.—^Harlan v. Kraschel, 146 
N.W. 463, 1'64 Iowa 667, followed in 
Griffin v. McNeil, 201 N.W. 78. 198 
Iowa 1359. 

42 C.J. p 1013 note 2. 

99. Iowa.—^Leete v. Hays, 233 N.W. 
481, 211 Iowa 379. 

Neb.—^McGaffey v. Blosser, 261 N.W. 

565, 129 Neb. 371. 

42 C.J. p 1014 note 3. 

1. Iowa.—^Leete v. Hays, 233 N.W. 

1 481, 211'Iowa 379. 

Neb.—McGaffey v. Blosser, 261 N.W. 

'565, 129 Neb. 371. 

42 C.J. p 1014 note 6. 

2 . N.T.—^Rutledge v. City of New 
York, 10 N.Y.S.2d 417. 256 App. 
Div. 615. 

42 C.J. P 1014 note 6. 

3. Conn.—Nichols v. Watson, 178 A. 
427, 119 Conn. 63'7. 

Ind-—Cushman Motor Delivery Co. v. 
McCabe, 36 N.E.2d 769, 219 Ind. 
156. 
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tended stop is held not to be a part of operation 
within the statute.^ 

c. Guards 

Ordinarily a motorist whose vehicle Is stopped or 
stalled on a highway is under no duty to place a guard 
at the rear of the vehicle to warn approaching traffic of 
the presence of the standing car, but under some circum¬ 
stances the failure to place a guard may constitute negli¬ 
gence. 

In the absence of a governmental regulation so 
requiring, a motorist whose vehicle is stopped or 
stalled on a highway ordinarily is not under a duty 
to place a guard at the rear of the vehicle to warn 
approaching vehicles of the presence of the stand¬ 
ing car,5 and the failure to put out such a guard 
has been held not to constitute negligence where 
there is a properly functioning taillight on the 
car,® or where the vehicle standing upon the high¬ 
way is clearly visible,*^ or where the space of time 
which elapsed was too brief to permit the posting 
of a lookout in back of the car.® However, under 
the general duty imposed on the operator of a mo¬ 
tor vehicle, stopped or stalled at night upon or ad¬ 
jacent to -a highway, to warn approaching vehicles, 


as discussed supra subdivision a of this section, it 
has been held, under some circumstances, that fail¬ 
ure to place a guard at the rear may constitute neg¬ 
ligence.^ 

d. Flags, Flares, Emergency Lights, or Similar 
Devices 

It is required under some regulations that certain ve¬ 
hicles be equipped with flags, flares, emergency lights, or 
similar devices, and that such a warning be displayed 
when the vehicle is stopped or stalled upon a highway 
or adjacent to the traveled portion thereof, and, apart 
from such regulations, ordinary care may require that 
the operator of a vehicle equipped with such a device 
use It to warn an approaching vehicle. 

Some regulations require that certain vehicles be 
equipped with flags, flares, emergency lights, or 
similar devices, and that such a warning device be 
displayed when the vehicle is stopped or stalled 
upon a highway or adjacent to the traveled por¬ 
tion thereof,!® and, even apart from such regula¬ 
tions, the duty of exercising ordinary care may re¬ 
quire that the operator of a vehicle equipped with 
such a device use it to give warning to an -ap¬ 
proaching vehicle of the presence of the standing 


Miss—^Frazier v. Hull, 127 So. 77'5, i 
157 Hiss. 303. I 

N.Y.—Rutledge v. City of New York, * 
10 N.Y.S.'2d 417, 256 App.Div. 515. 

Pa.—Baran v. Kalcznski, 198 A. 40, 
330 Pa. 62 

Tex.—^English v. Ware, Civ.App , 147 
iS.W.2d 864—Pennington Produce 
Co. V. Wonn, Civ.App., 49 S.W.2d 
482, error refused. 

4'2 C.J. p 1014 note 7. 

Trailer 

Ky.—Robinson Transfer Co. v. Tur¬ 
ner, '50 S.W.2d 546, 244 Ky. 181. 

4. Vt.—State v. Bixby, 100 A. 42, 
91 Vt. 287. 

42 C.J. p 1014 note S. 

5 . Ga.—^Farrar v. Farrar, 152 S.E. 
2'78, 41 Ga.App. 120. 

6. U.S.—^Currier v. Ingram, C.C.A.N. 
H., 75 F.2d 7S3. 

Cal.—James v. White Truck & 
Transfer Co., 36 P.2d 401, 1 Cal. 
App.2d 37. 

Wash.—'Chapin v. Stickel, 2'2 P.2d 
290, 173 Wash. 174. 

7. Iowa.—^Scoville v. Clear Lake 
Bakery, 239 N.W. 110, ‘213 Iowa 
'534. 

8. Mont.—Morton v. Mooney, 33 P. 
2d 26'2, 97 Mont. 1. 

9. Ind.—Cushman Motor Delivery 
Co. V. McCabe, 36 N.E 2d 769, 219 
Ind. 156. 

La.—^Horn v. Barras, App., 172 So. 
451—Goodwin v. Theriot, App., 165 
So. 342. 

N.C.—Ponder v. National Convoy & 


Trucking Co., 173 S.E. 336, 206 N 
C. 2G6. 

Okl.—Shefts Supply Co. v. Purkapile, 
36 P.2d 275, 169 Okl. 157. 

10. Ill.—^Wise v. Kuehne Mfg. Co., 
'53 N.E.2d 711, 32*2 Ill.App. 26— 
Kern v. Howard, 49 N.E.2d 881, 320 
Ill.App. 141. 

Ind.—Winder & Son v. Blaine, 29 N. 
E.2d 987, 218 Ind. 68—Walters v. 
Rowls, 1'6 N.E.2d 969, 105 Ind App. 
63'2. 

La.—McCook v. Rehecca-Fabacher, 
Inc, App, 10 So 2d 512, 

Minn.—Medved v. Doolittle, 19 NW. 

2d 788, !220 Minn. 353. 

Neb.—Grantham v. Watson Bros., 6 
N.W.2d 372, 142 Neb. 362, rehear¬ 
ing denied 9 N.W.2d 157, 142 Neb. 
36'2. 

Tenn.—Stanford v. Holloway, 1'57 S. 

W.2d 864, 25 Tenn.App. 379. 

Tex.—Leyendecker v. Harlow, Civ. 
App, 189 S.W.2d 706, refused for 
want of merit. 

Purpose 

(1) The purpose of such regula¬ 
tions is to give adequate warning 
of the presence upon the highway of 
stalled or parked vehicles.—^Zaring & 
Co. V. Dennis, 19 So.2d 701, 155 Fla. 
150. 

('2) The purpose of such regula¬ 
tions is to protect life and property 
of persons lawfully upon the high¬ 
ways. 

Fla.—C. W. Zaring & Co. v. Dennis, 
supra. 

Ind—^Walters v. Rowls, 16 N.E.2d 
969, 106 Ind.App. 632. 
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(3) The act requiring busses and 
trucks to carry flares was passed to 
cause them to have lights they could 
put out if their own lights failed, 
and they were broken down on the 
paved portion of the highway.—'Stan¬ 
ford V. Holloway, 157 S.W.2d 864, 25 
Tenn.App. 379. 

Pedestrians protected 

Where truck was parked on high¬ 
way at night without displaying 
flares as required by statute, and 
automobile collided with truc^ in¬ 
juring pedestrian who was standing 
near front of truck and off highway, 
pedestrian was within class of per¬ 
sons intended to be protected by 
statutes requiring trucks to carry 
flares and to display such flares when 
parked on highways at night, and, 
therefore, truck driver was liable to 
pedestrian for injuries.—^Walters v. 
Rowls, 16 N.E.2d 969, 105 Ind.App. 
632. 

Repeal of statute before trial 

In action for death of motorist 
when automobile which he was driv¬ 
ing collided with rear end of truck 
which was parked on outer lane of a 
four-lane highway, where statute re¬ 
quiring flares to be displayed when 
a truck was stopped on a paved road 
had been repealed before trial, and 
there was no saving clause in the re¬ 
pealing act, no cause of action could 
he based on alleged negligence of de¬ 
fendant in failing to place flares as 
required by statute.—Cooney v. F. 
Landon Cartage Co., 32 N.E.'2d 403, 
1308 Ill.App. 444. 
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car.ii Such regulations apply only to vehicles of 
the kind specified, ^2 when parked or stopped^S at 
certain places, and have been, held inapplicable 
where the vehicle is off the traveled portion of the 
highway and entirely upon the shoulder thereof.15 
Some provisions have been held to apply only when 
the lighting equipment of the vehicle is disabled or 
for some other reason the vehicle is not lighted.^^ 

The operator of a vehicle within the terms of the 
regulation must comply therewith,and place 
flares, emergency lights, or other devices of the 
kind specified,!® at the times!® and places^® pre¬ 


scribed by the regulation. The driver of the 
stopped vehicle must not only place the required 
flares but must also display them continuously dur¬ 
ing the prescribed time.^i However, he must be 
allowed a reasonably sufficient time to enable him 
to place the prescribed warning signals ,22 and the 
requirement that the warning signal be put out 
‘‘immediately” means only that it be put out with 
reasonable and proper diligence, or promptly un¬ 
der all the facts and circumstances of the case.^s 

Failure to place signal lights, flares, or other 
warning device on the highway, where a vehicle 


11 . Cal —'Callison v. Dondero, 124 P 
2d 852, 51 Cal.App.2d 403. 

12. Cal.—^Beck v. Azcarate, 122 P. 
2d 933, 50 Cal.App.2d 264. 

Vehicles held witliin particular reg'U- 
latioiLS 

(1) House trailer.—Caperton v. 
Mast, Cal.App., 192 P.2d 4'67. 

(2) Motor truck having an unladen 
weight of four thousand pounds or 
more.—Beck v. Azcarate, 122 P.2d 
933. 60 Cal.App.2d 264. 

(3) Truck tractor.—Beck v. Az¬ 
carate, supra. 

Vehicles held not within particular 
regulations 

(1) Light trucks and small com¬ 
mercial vehicles.—Beck v. Azcarate, 
supra. 

('2) Touring car with rear part of 
body removed and wrecking crane in¬ 
stalled therein.—^Engle v. Nelson, 263 
N.W. 505, 220 Iowa 771. 

13. Kan.—Rasing v. Healzer, 14'2 P. 
2d 832, 157 Kan. 516. 

Turning Maneuver 

If bus which came to relief of 
stalled bus on highway was at a 
halt for a longer time than was rea¬ 
sonably necessary to accomplish its 
turning maneuver, bus would cease 
to be operated in traffic and would 
be "parked" within statute requiring 
placing of flares when busses are 
parked upon highway at night.—Twa 
V. Northland Greyhound Lines, 27'5 
N.W. 846, 201 Minn. 234. 

14. Okl.—Boucher v. Groendyke 

Transport Co., 160 P.2d 403, 195 
Okl. 483. 

Outside of city 

The statute requiring lights to be 
kept on trucks parked upon highway 
and putting out of flares had no ap¬ 
plication to a truck parked in city of 
first class in place not otherwise pro¬ 
hibited by city ordinance.—Boucher 
V. Groendyke Transport Co., supra. 

15 . Wis. — Beck v. Fond Du Lac 
Highway Committee, 286 N.W. 64, 
231 Wis. 593. 

16. Kan.—Rasing v. Healzer, 142 P. 
2d 832, 157 Kan. 516. 
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Or.—Ellenberger v. Fl-emont Land 
Co., 10'7 P.2d 837, 165 Or. 375. 

17. Ill.—McKay v. Hannah, 51 N.E. 
■2d 608, 320 IlLApp. 437. 

N M —Duncan v. Madrid, 101 P.2d 
382, 44 N.M. 249. 

Positive duty 

Ind.—Gerlot v. Swartz, 7 N.E.2d 
960, 212 Ind. 292. 

Neb.—Gleason v. Baack, 289 N.W. 

349, 137 Neb. 272. 

Sufficient compliance shown 
Cal.—Ouchida v. Potter, App., 19‘2 P. 
2d 493. 

Conn.—Fogarty v. E. J. Kelley Co., 7 
A.2d 851, 125 Conn. 605. 

La,—Globe Indemnity Co. v. Toye 
Bros. Auto & Taxicab Co., 129 So. 
•234, 14 La App. 142. 

Wis.—^Klitzka v. Wheeler Transp. 

Co.. 279 N.W. '611, 228 Wis. 28. 
Insufficient compliance 
La.—^Radovich v. Stipelcovich, App., 
32 So.2d 394. 

18. N.H.—^Brickell v. Boston & M. 
Transp. Co., 3'6 A.2d 622, 93 N.H. 
140. 

Flashlight 

(1) Use of flashlight to warn ap¬ 
proaching traffic held insufficient 
compliance with duty to place flares. 
La.—Coffey v. Lalanne, App., 20 So. 

2d 614, opinion adhered to 24 So.'2d 
6*58. 

N.T.—Gibson v. State, 19 N.T.S.2d 
405, 173 Misc. 893, affirmed 21 N. 
T.S.2d 362, 259. App.Div. 1104. 

(2) It has been held, on the other 
hand, that a warning of such kind 
sufficiently complied with the statute. 
— Engle V. Nelson, 263 N.W. 505, 2‘20 
Iowa 771. 

19. Neb.—Gleason v. Baack, 289 N. 
W. 349, 137 Neb. 272. 

20. Neb.—Grantham v^ Watson 

Bros. Transp. Co, 6 N.W.2d 372, 
142 Neb. 362, rehearing denied 9 
N.W.2d 1'5T, 142 Neb. 362. 

On the highway 

Under statute providing that op¬ 
erator of vehicle used for purpose of 
rendering assistance to other vehi¬ 
cles shall, when the rendering of as¬ 
sistance necessitates the obstruction 
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of any portion of the “highway," 
place warning signals on the high¬ 
way, the quoted word is not restrict¬ 
ed to the main-traveled portion of 
the right of way.—^Frates v. Ghirar- 
di, 120 P.2d 82, 48 Cal.App.2d 596. 
Roadway 

Sticking fusees into rear of stalled 
truck so that one fusee protruded 
over traffic line did not comply with 
statute requiring fusees to be placed 
on “roadway."—^Hayungs v. Falk, 27 
N.W.2d 15, 238 Iowa 29‘5. 

21. Cal.—Anderson v. Pacific Tank 
Lines, 126 P.2d 153, 52 Cal.App.2d 
244. 

22. Cal.—Caperton v. Mast, App, 192 
P.2d 467 

Ind.—Gerlot v. Swartz, 7 N.E.2d 960, 
212 Ind. 292. 

La.—McCook v. Rebecca-Fabacher, 
Inc., App, 10 So.2d 512—^Bourgeois 

V. Longman, App., 199 So. 142. 
Mass.—^Harsha v. Bowles, 51 N.E.2d 

454, 314 Mass. 738. 

N.H.—^MacDonald v. Appleyard, 53 A. 
2d 434.. 

Wis.—Bornemann v. Lusha, 266 N.W. 
789, 221 Wis. 359. 

Wyo.—Merback v. Blanchard, 105 P. 
2d 272, '56 Wyo. 152, rehearing de¬ 
nied 109 P.2d 49, 5'6 Wyo. 286. 

As soon thereafter as possible 

Under statute requiring driver of 
stopped truck to place fusee on road¬ 
way, and “as soon thereafter as pos¬ 
sible" and within burning period of 
fusee to place three flares on road¬ 
way, quoted phrase contemplates 
that circumstances might prevent 
flares being put out immediately.— 
Hayungs v. Falk, 27 N.W.2d 15, 238 
Iowa 285. 

Time held excessive 
Wis.—^Bornemann v. Lusha, 266 N.W. 
789, 221 Wis. 3-59. 

23. Neb.—Gleason v. Baack, 289 N. 

W. 349, 137 Neb. 272. 

Not literally construed 

La.—^Ledoux v. Beyt, App., 35 So.'2d 
472. 

Two or three minutes held not ex¬ 
cessive 

La.—Ledoux v. Beyt, supra. 
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has been parked or stalled at night, as required by 
regulation, has been variously regarded as consti¬ 
tuting negligence,negligence per se,25 or action¬ 
able negligence,^® but some cases have held that 
nonobservance of such regulations is merely evi¬ 
dence of negligence,27 at least where the regulation 
was one promulgated by a commission rather than 
by the legislature.^® The failure to post a warn¬ 
ing light has been held not to constitute negligence 
where the vehicle standing on the highw<ay was 
clearly visible for a sufficient distance to permit 
approaching vehicles to avoid injury.^® These reg¬ 
ulations were not intended to establish absolute lia¬ 
bility regardless of fault,®® and a violation may be 
justified on the ground of an emergency not at¬ 
tributable to the operator,®! or excused by reason 
of impossibility of compliance due to circumstanc¬ 
es beyond his control,®® as where he did not have 
sufficient time to comply therewith.®® The failure 
strictly to comply with the regulation has been held 
not to constitute negligence where compliance 
would not have prevented the accident,®^ or where 
noncompliance was not the proximate cause of the 
injury.® s 

§ 336. - Period of Parking 

In fixing responsibility for a collision with a parked 
vehicle, the length of time during which it stood in the 
street is immateriai if the car was properiy lighted as 
required by statute. 

It has been held that in an action arising out of 
a collision with a motor vehicle standing in the 


street in the nighttime, the length of time during 
which it stood in the street is immaterial if the 
car was properly lighted as required by statute,®® 
and it is also immaterial whether or not the car 
had so stood on preceding nights.®*^ Similarly, 
where a vehicle has been parked overnight in vio¬ 
lation of law and is permitted to remain there dur¬ 
ing the following day, the violation of law does not 
constitute negligence per se with respect to an in¬ 
jury sustained in a collision with the parked vehi¬ 
cle during the day.®® Regulations as to the period 
of time of parking vehicles on public streets are 
discussed supra § 28. 

§ 337. - Liability of Person in Charge of 

Standing Vehicle 

a. In general 

b. Negligence as to lights, signals, or 

warnings 

a. In General 

A person in charge of a standing vehicle who has 
been negligent in stopping or parking his vehicle is li¬ 
able only for injuries proximately resulting therefrom, or 
to which his negligence was a contributing cause, and 
he may be precluded from recovering for damages sus¬ 
tained in a collision only where his negligence in parking 
or stopping caused the accident. 

Where the owner or person in charge of a stand¬ 
ing vehicle has been negligent in stopping or park¬ 
ing his vehicle, he is liable for injuries proximate- 
ly resulting therefrom,®® or to which his negligence 


M. Gal.—^Barone v. Jones, 177 P.2d 
30, 7'7 Cal.App.2d 6-56. 

Ill.—^Kern v. Howard, 49 N.E.2d 881, 
320 IllApp. 141. 

La.—^Williams v. Pelican Creamery, 
App., 30 So.2d 674—^Hogrue v. Akin 
Truck Line, App., 16 So.^d 366. 

Minn.—Medved v. Doolittle, 19 N.W. 
2d 788, 220 Minn. 352. 

N. C.—^Allen v. Dr. Pepper Bottling 
Co. of Washington, 125 S.E.2d 388, 
223 N.C. 118. 

25. Cal.—^Anderson v. Pacific Tank 
Lines, 126 P.2d 153, 62 Cal App.2d 
244. 

Fla.—Steele v. Independent Fish Co.f 
13 Bo.2d 14, 152 Fla. 739. 

Ind.—^Northwestern Transit v. Wag¬ 
ner, 61 N.E.2d 591, 223 Ind. 447— 
Winder & Son v. Blame, 29 N.E.2d 
987, '218 Ind. 68—Walters v. Rowls, 
16 N.E.'2d 969, 105 Ind.App. 632. 

N.M.—^Duncan v. Madrid, 101 P.2d 
382, 44 N.M. 249. 

Tenn.—Inter-City Trucking Co. v. 
Daniels, 178 S.W.2d 766, 181 Tenn. 
12 - 6 . 

Wash.—^Newton, v. Pacific Highway 
Transport Co., 139 P.2d 725, 18 
Wash.2d 607. 


Wis.—^Bornemann v. Lusha, 266 NW. 
789, 221 Wis. 359. 

26. N.T.—Perry v. Reich Bros. Long 
Island Motor Freight, 300 N.T.S. 
14'2, 253 App.Div. 724. 

Tex.—^Leyendecker v. Harlow, Civ. 
App., 189 S.W.2d 706, refused for 
want of merit. 

27. Minn.—^Medved v. Doolittle, 19, 
N.W.2d 788, 220 Minn. 362. 

Neb.—Gleason v. Baack, 289 N.W. 
349, 137 Neb. 272. 

28. Ohio.—^Matz v. J. L. Curtis Car¬ 
tage Co., 7 N.E.2d 220, 132 Ohio St. 
271. 

29. Iowa.—'Scoville v. Clear Lake 
Bakery, 239 N.W. 110, 213 Iowa 
634. 

30. N.H.—MacDonald v. Appleyard, 
63 A.2d 434. 

31. N.H.—^MacDonald v. Appleyard, 
supra. 

32. N.H.—^MacDonald v. Appleyard, 
supra. 

33. Wis.—^Klitzka v. Wheeler 
Transp. Co., 279 N.W. 611. 228 Wis. 

1 28. 


34. Wis.—'Schefller v. Bartzen, 269 
N.W. 637, 223 Wis. 341. 

35. Tenn.—Stanford v. Holloway, 
157 S.W.2d 864, 25 Tenn.App. 379. 

36. Md.—'Clark v. United R., etc., 
Co., :lll A. 829, -137 Md. 159. 

37. Md.—Clark v. United R., etc., 
Co., supra. 

38. Ga.—Williams v. Grier, 26 S.E. 
2d 698, 196 Ga. 327, conformed to 
127 S.E.2d 352, 70 Ga.App. 75. 

39. Cal.—^Flynn v. Bledsoe Co., 267 
P. 887, 9'2 Cal.App. 145. 

Da.—^Williams v. Pelican Creamery, 
App., 30 So.2d 574. 

Mich.—Reed v. Ogden, 233 N.W. 345, 
2'52 Mich. 362. 

Minn.—^Bakken v. Lewis, 26 N.W.2d 
478, 223 Minn. 329—Martin v. Tra¬ 
cy, i24'6 N.W. 6, 187 Minn. 629. 

Miss.—Gulf Refining Co. v. Brown, 
16 So.2d 765, 196 Miss. 131. 

N.Y.—^La Rue v. Borrman, 22 N.T S. 
2d 209, 260 App.Div. 337, affirmed 
33 N.E.2d '239, 285 N.T. 650. 

Pa.—^Hasker v. Mease, Com.Pl., 69 
Montg.Co. 364. 

Tex.—^Baker v. Corse, Civ.App., 120 
S.W.2d 817, error dismissed. 
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was a contributing- cause,40 and he may be preclud¬ 
ed from recovering for damages sustained in a col¬ 
lision where such negligence in parking or stopping 
contributed thereto.41 So, liability may be imposed 
where as a proximate cause of the negligent park¬ 
ing or stopping of an automobile another vehicle 
collides with the standing car,42 or a collision oc¬ 


curs between other vehicles upon the highwaj^,43 
or injury results to pedestrians or bystanders.44 

The person in charge of the standing vehicle, 
however, may not be held liable for an accident if 
his alleged negligence was not the proximate cause 
of the injury, 45 or if his negligence was not a con- 


Wis.—■'Weir v. Caffery, 18 N.W.2d 327, 
■247 Wis. 70. 

Failure to take precautions against 
starting of vehicle as proximate 
cause of injury see supra § 334. 
No intervening cause 
Where it was found that truck 
owner was negligent in parking 
truck on highway in violation of pro¬ 
visions regarding the parking of au¬ 
tomobiles and that plaintiff's auto¬ 
mobile collided with the rear of the 
truck, negligence of driver of plain¬ 
tiff’s car in not exercising ordinary 
care in passing defendant’s truck 
which was parked below the brow of 
a hill was a contributing but not an 
Intervening cause which would not 
absolve truck owner from liability.— 
Bunn V. Bucknam, 278 N.W. 533, 227 
Wis. 218. 

40. XJ.S —Jaggers v. Southeastern 
Greyhound Lines, C.C.A.Tenn., 126 
F.2d 762. 

Cal.—Callison v. Dondero, 124 P.2d 
852, 51 Cal.App.'2d 403. 

Fla.—^Hernandez v. Pensacola Coach 
Corporation, 193 So. 555, 141 Fla. 
441. 

Ill.—^Rhoden v. Peoria Creamery Co , 
278 Ill.App. 452. 

La.—Falgout v. Younger, App., 192 
So. '706—^Hataway v. F. Strauss & 
Son, App., 158 So. 408—Hudson v 
Provensano, App., 149 So. 240. 

Mo.—^Browne v. Creek, 209 S.W.2d 
900—Jackson v. City of Malden, 
App., 72 S.W.2d 850. 

N.T.—Gibson v. State, 19 N.T.S.2d 
40'5, 173 Misc. 893, affirmed 21 N 
T.S.2d 362, 259 App.Div. 1104. 

Pa.—March! v. Dowling & Co., 41 A. 

i2d 427, 157 Pa.,Super. 91. 
ludepeudeut acts 

The negligence of one obstructing 
highway with a standing automobile 
may concur with negligence of one 
driving a moving automobile, al¬ 
though acting independently, as 
proximate cause of collision.—Capital 
Motor Lines v. Gillette, 177 So. SSI, 
235 Ala. 1'57. 

Bajrxicade 

Combined negligence of two de¬ 
fendants uniting in forming common 
barricade on highway by packing au¬ 
tomobiles thereon was held proxi¬ 
mate cause of collision with automo¬ 
bile approaching from rear.—^Lindsey 
v. Elkins, 283 P. 447, 154 Wash. 588. 
Boctirlne of last clear chance 

The right of plaintiff to recover 
from owners and driver of truck and 


from motorist whose automobile col¬ 
lided with parked truck for injuries 
sustained when temporarily deranged 
motorist shot plaintiff rescuing mo¬ 
torist and wife from motorist’s burn¬ 
ing automobile did not depend on ap¬ 
plicability of doctrine of last clear 
chance as applied to the collision.— 
Lynch v. Fisher, La.App., 34 So.2d 
513. 

41. Colo.—^Healy v. Hewitt, 71 P.2d 
63, 101 Colo. 9*2. 

Mass.—Legere v. Tatro, 52 N.E.2d 11, 
315 Mass. 141. 

Mich,—^Paquette v. Consumers Power 
Co., 25 N.W.2d 599, 316 Midi. 501. 
Pa.—Shirk v. Esh, 54 York Leg.Rec. 

130, 40 Pa.Dist. &Co. 153. 

Tex.—Bilbrey v. Gentle, Civ.App., 107 
S.W.2d 697, error dismissed. 

42. U.S.—Car & General Ins. Corp. 
V. Cheshire. C.C.A.La., 159 P.‘2d 
98'o—Miller v. Advance Transp 
Co, C.C.A.I1L, 126 F.2d 442, cer¬ 
tiorari denied Advance Transp. Co. 
V. Miller, 63 S.Ct. 32. 317 U.S. 641, 
87 LEd. 516. 

Cal—Thomson v. Bayless, 150 P.'2d 
413, 24 Cal 2d 643—-Kline v. Bar- 
kett, 158 P.2d 61. 68 Cal.App.2d 
765—^Flynn v. Bledsoe Co., 267 P. 
887, 92 CahApp. 145. 

Ky.—Owen Motor Freight Lines v. 
Russell’s Adm’r, 86 S.W.2d 708, 
'260 Ky. 795. 

La.—^Dodge v. Bituminous Cas. Corp , 
App., 33 So.2d 95. 

N.Y.—O’Brien v. Fluney, 277 N.Y.S. 

773, 243 App.Div. 826. 

Tex.—^Herrin v. Falcon, Civ.App., 19S 
S.W.'2d 117—D. & H. Truck Line v. 
Hopson, Civ.App., 4 S.W.2d 1013, 
error refused. 

Wis.—Weir v. Caffery, 18 N.W.2d 327, 
247 Wis. 70. 

42 C.J. p 1015 note 28. 

Intervening negligence 

The blocking of a highway or over¬ 
crowding of a pavement could con¬ 
stitute negligence and proximate 
cause of collision, even though negli¬ 
gence of a third party intervened in 
the chain of events leading to the in¬ 
jury,—Belcher v. Citizens Coach Co., 
64 N.E.2d 747, 3'2'7 Ill.App. 618. 

43. Ga.—^Williams v. Grier, 26 S.E. 
2d 698, 196 Ga. 327, conformed to 
27 S.E.’2d 352, 70 Ga.App. 75. 

Mich.—Reed v. Ogden, 233 N.W. 345, 
252 Mich. 362. 

Heb,—Paup v. American Telephone & 
Telegraph Co., 247 N.W. 411, 1'24 
, Neb. 550. 


Va.—-Waynick v. Walrond, 1‘54 S.E. 

522, 156 Va. 400, 70 A.L.R. 1014. 
Wash.—Thornton v. Eneroth, 30 P.2d 
951, 177 Wash. 1. 

Wis.—Weir v. Caffery. 18 N.W.2d 327, 
247 Wis. 70. 

Concurring negligence 

Cal.—^Lucke v. Pacific Electric Ry. 

Co., 19 P.2d 263, 129 Cal App. 707. 
Obscuring view of stop sign 
Iowa—Blessing v. Welding, 286 N.W. 
43'6, 226 Iowa 1178. 

44. U.S.—Eberhart v. Abshire, C.C.A. 
Ind., 15S F.2d 24. 

Ark.—Coca Cola Bottling Co, v. Mc- 
Anulty, 50 S.W.2d 577, 185 Ark. 
970. 

Cal.—Takako Inai v. Ede, 109 P.2d 
400, 42 Cal.App.2d 521. 

La.—^Lynch v. Fisher, App., 34 So. 
2d 513—^Allen v. Louisiana Cream¬ 
ery, App., 184 So. 395. 

Md.—Lashley v. Dawson, 160 A. 738, 
162 Md. 549. 

N.Y.—^La Rue v. Borrman, 22 N.Y S. 
■2d 209, 260 App Div. 337, affirmed 
33 N.E.2d 239, 285 N.Y. 550—Rosen 
V. Leibowitz Pickle Works, 12 N.Y. 
S.2d 509, 257 App.Div. S55, appeal 
denied. 

Double parking of truck was Im¬ 
mediately causal and substantial fac¬ 
tor in injury to child struck by a 
motorist who had turned out to pass 
truck, and motorist's act was not a 
superseding cause, and hence jury 
could properly impose liability on 
truck owner as well as motorist.— 
Marc hi v. Dowling & Co., 41 A. 2d 427, 
157 Pa.Super. 91. 

45. U.S.—Gallahar v. George A. 
Rheman Co., D.C.Ga., 50 F.Supp. 
655. 

Cal.—Mounts v. Tzugares, 49 P.2d 
883, 9 Cal.App 2d 327—^New-man v. 
Steuernagel, 2'2 P.2d 780, 132 Cal. 
App. 417. 

Colo.—Denver-Los Angeles Trucking 
Co. V. Ward, 164 P.2d 730, 114 Colo. 
348. 

Del.—Zink v. Kessler Trucking Co,. 

190 A. 637, 8 W.W.Harr. 271. 

Ga.—Pullen v. Georgia Stages, 9 S. 
E.2d 104, 62 Ga.App. 592, followed 
in 9 SE.2d 108, 62 Ga.App. 59'7— 
Barnwell v. Solomon, 1 S.B.2d 463, 
59 Ga.App. 507. 

Ill.—Walker v. Illinois Commercial 
Tel. Co.. 43 N.E.2d 412, 315 Ill. 
App. 553—Gilbert v. Goralnik, 238 
Ill App. 199. 

Iowa.—Dennier v. Johnson, 240 N.W. 
1 745, 214 Iowa 770. 
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curring cause thereof, and he is not precluded 
from recovering for an injury to which his alleged 
negligence in parking did not contribute.'^So, the 
negligent parking or stopping of an automobile will 
not result in liability where an intervening act of 
la third party causing the injury could not reason¬ 
ably have been anticipated by the person in charge 
of the standing vehicle, or if the negligence of 
the person claiming to recover was a contributing 
cause of the collision,^9 or the proximate cause 

thereof.50 


b. Negligence as to Lights, Signals, or Warn¬ 
ings 

The negligence of a person in charge of a standing 
vehicle In failing to comply with his duty to dispiay lights, 
signals, or warnings, when required, will result in liability 
for any injury which is proximately caused thereby, or 
to which it was a contributing cause, and such negli¬ 
gence may preclude recovery for injuries to which such 
absence of lights or warnings contributed. 

The negligence of a person in charge of a stand¬ 
ing vehicle in failing to display lights, signals, or 
warnings, when required, will result in liability for 
any injury which is proximately caused thereby,51 


Ky.—Greenwell's Adm’r v. Burba, 182 
S.W.2d 436, 298 Ky 2'5'5—Turpin v. 
Scrivner, 178 S.W.2d 9'71, 297 Ky. 
365—State Highway Commission v. 
Hall, 119 •S.W.2d 666, 274 Ky. 58'6— 
Stevens’ Adm’r v. Watt, 99 S.W.2d 
7'53, 266 Ky. 608. 

La—Roy v. Gauthier, App., 33 So. 
‘2d 9 3—Powell v. General Accident, 
Fire & Life Assur. Corporation, 
App., 18 iSo.2d 921—Penton v. 
Sears, Roebuck & Co., App., 4 So 2d 
547—Painter v. Bewley Furniture 
Co., App. 195 So. 70—^Falgout v. 
Younger, App., 192 So. 706—^Klotz 
V. Tru-Pruit Distributors, App., 173 
So. 592—^Hataway v. P. Strauss & 
Son, App , 158 So. 408. 

Me.—Elliott v. Montgomery, 197 A. 
322, 135 Me. 3'72. 

Mass.—Kralik v, Le Clair, 52 N.E 2d 
562, 315 Mass. 323—Burke v. Dur- 
land, 44 N.E 2d 655, 312 Mass. 291. 
Neb.—Johnson v. Mallory, 243 N.W. 
872, 123 Neb. 706. 

NT.—Natell v. Taylor-Fichter Steel 
Const Co., 15 N.y'S.2d 327, '2‘57 
App.Div. 764, affirmed 28 N.E.2d 
966, '283 N.Y. 737. 

N.C.—^IVIorgan v. Carolina Coach Co., 
45 SE.2d 339, 22S N.C. 280—Powers 
V. S. Sternberg & Co., 195 S.E. 88, 
213 N.C. 41. 

Pa—Stewart v. McGarvey, 34 A.2d 
901, 348 Pa. 221—Ashworth v. 

Hannum, 32 A.2d 407, 347 Pa. 

393—^Venorick v. Revetta, 33 A.2d 
65'5, 152 Pa Super 455—^Upton v. 
Ferrari, Com.Pl., 5 Fay.L.J. 223— 
Gallenz v. Griffiths, Com.Pl., 92 
Pittsb.Leg.J. 340, affirmed 38 A.2d 
721, 155 Pa'Super. 30'6. 

S.D.—^HiU V. Dakota Warehouse Co., 
289 N.W. 73, 67 S D. 67. 

Tex.—^Ruggles v John Deere Plow 
Co., Civ.App, 146 S.W.2d 456, error 
refused. 

Va.—^Barry v. Tyler, 199 S.E. 496, 171 
Va. 381. 

Wash.—^Bracy v. Lund, 84 P.'2d 670, 
197 Wash. 188. 

Wis,—Serkowski v. Wolf, 30 N.W.2d 
223, '251 Wis. 595—Schultz v. Bro¬ 
gan, 29 N.W.2d 719, 2fol Wis. 390— 
Guderyon v. Wisconsin Tel. Co., 2 
N.W.2d 242, 240 Wis. 215. 


Particular acts held Bbt proximate 
cause of injury 

(1) Parking partially on highway. 
Iowa.—Albrecht v. Waterloo Const. 

Co., 2‘57 N.W. 183, 218 Iowa 1205. 
La.—Calvert Fire Ins. Co. v. Tri- 
State Transit Co., App, 5 So 2d 
156. 

Wis.—Collar v. Meyer. 29 N.W.2d 31, 
251 Wis. 292. 

(2) Parking vehicle beyond per¬ 
mitted distance from curb—Jones v. 
American Fidelity & Cas. Co., 43 S- 
E.2d 3‘55, 210 SC. 470. 

(3) Parking too close to crosswalk 
—Wuebbles v. Shea, 13 N.E.2d 646, 
294 Ill.App. 157. 

(4) Stopping too near hydrant. 
Pa.—^Ennis v. Atkin, 47 A.2d 217, 354 

Pa. 165. 

Injury to pedestrian 
US.—Proel v. Nugent, C.C.A N.H., 97 
F.2d 353. 

La.—^Zuvich V. Ballay, App., 149 So. 
281. 

Miss.—^Kelly v. Hathaway Bakeries, 
44 N.E.2d 654, 312 Mass. 297—Falk 
V. Finkelman, 168 N.E. 89, 268 

Mass. 524. 

N.Y.—^La Rue v. Borrman, 22 N.T.S. 
2d 209, 260 App Div. 337, affirmed 
33 N.E.2d 239, 285 N.Y. 5-50. 

N.C.—Peoples v. Fulk, 18 S.E.2d 147, 
1220 N.C. '635—Beach v. Patton, 179 
S.E. 446, 208 N.C. 134. 

Injury to child 

Ga.—'Cam v. Georgia Power Co., 186 
S.E. 229, 53 Ga.App. 483. 

Ill —Baker v. Cities Service Oil Co., 
'52 N.E.2d 284, 321 Ill App. 142. 
Mass.—Burke v. Durland, 44 N.E.2d 
655, 312 Mass. 291. 

Pa.—Gallenz v. Griffiths, Com PI., 92 
PittsbLeg.J. 340, affirmed 38 A.2d 
721, 156 Pa.Super. 306. 

46. Pa,—^Venorick v. Revetta, 33 A. 
2d 6‘55, 152 Pa.Super. 455. 

47. Ill-—James v. Motor Transit 
Management Co., 260 Ill.App. 246. 

La.—Brocato v. T. S. C. Motor 
Freight Lines, App., 22 So.'2d 480— 
Le Blanc v. Jordy, App., 10 So.2d 
64—Odphey v. Sutton, App., 8 So. 
2d 766, followed in Mitchell v. 
Sutton, 8 So.2d 769 and Andrus v. 
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Sutton, 8 iSo.2d 770—Leitz v. Ro¬ 
senthal, App., 166 So. ■6.51. 

Mass.—Thibault v. Nicholas Zeo, Inc., 
17 N.E.'2d 687, 301 Mass. 478. 

N.Y.—^Roistacher v. Hurley, 34 N.Y S 
2d 752, affirmed 41 N.Y.S 2d 220, 
1366 App.Div. 688, motion denied 41 
N.Y.S.2d 9'55, 266 App.Div. 787. 

Pa—^Handfinger v. Barnwell Bros., 
189 A. 312, 325 Pa. 319. 

Wash.—^Hadley v. Arms & Scott, 241 
P. 26, 136 Wash. 63'2. 

48. Cal.—^hlcMillan v. Thompson, 35 
P.2d 419, 140 CaLApp. 437. 

49. La.—^Hinson v. Pelican Provi¬ 
sion Co., App., 15 So.2d 81—^Hort- 
man v. Watson, 130 So. 6'59, 14 La. 
App. 625. 

42 C.J. p 1015 note 29. 

50. Ga.—State Highway Department 
V. Stephens, il67 S.E. 788, 4'6 Ga 
App 359. 

La.—Ledoux v. Beyt, App., 35 So 2d 
472. 

51. U.S.—Car & General Ins. Corp. 
V. Cheshire, C.C.A.La, 159 P.2d 985. 

Conn.—'Cheskus v. Cliristiano, 182 A. 
131, 120 Conn. 596. 

Ga.— Corpus Juris cited in Taliman 
V. Green, 41 S.E.2d 339, 341, 74 
Ga.App. 731— CoriDus Juris cited in 
Adams V. Jackson, 166 S.E. 258, 
260, 45 Ga.App. 860, followed in 
Adams v. Price, 166 S.E. 260, 45 
Ga.App. 862. 

Ill.—Kern v. Howard, 49 N.E.2d 881, 
320 Ill.App. 141. 

Iowa.—Schwind v. Gibson, 260 N.W. 
8'53, '220 Iowa 377. 

La.—^Warnick v. Louisiana Highway 
Commission, App., 4 So 2d 607, fol¬ 
lowed in 4 So.2d 615 and Ledet v. 
Louisiana Highway Commission, 4 
■So.2d 615, first case—Broussard v 
Krause & Managan, App., IS'6 So 
384—Hanno v. Motor Freight 
Lines, 134 So. 317, 17 La App. 62— 
U-Drive-It-'Car Co. v. Texas Pipe 
Line Co., 129 So. 565, 14 La.App. 
524—^Roberts v. Eason, i6 La.App. 
703. 

Mo.—Jones v. Missouri Freight 
Transit Corporation, 40 S.W.2d 465, 
225 Mo.App. 1076. 

N.H.—^Putnam v. Bowman, 195 A. 
865, 89 N.H. 200. 
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or to which it was a contributing cause,52 even 
though the concurring negligence of a third per¬ 
son would of.itself have caused the injury,53 and 
■such negligence may preclude recovery for damag- 
-es sustained in a collision or other accident to 
-which the absence or other defect of lights or 
•warnings contributed.^^ However, negligence as 
to lights, signals, or warnings in connection with 
the parking or stopping of a vehicle does not im¬ 
pose liability for an injury which it did not proxi- 
mately cause,55 or preclude recovery for an injury 
to which it did not contribute and ordinarily no 
liability may be imposed if the negligence of the 
person claiming to recover was a contributing cause 
of the collision.57 The failure to dim the lights of 


a parked vehicle may constitute the proximate cause 
of an accident which occurred when the driver of 
an approaching vehicle was temporarily blinded 
by such lights.5S 

§ 338» -Passing Standing Vehicle 

a. In general 

b. Observing presence of standing vehi¬ 

cle; ability to stop or turn out 

c. Duties while passing 

d. Liability for accidents 

a. In General 

Vehicles approaching from the rear of a standing or 
parked car have the right to pass it, provided the way is 


■N.M.—^Duncan v. Madrid, 101 P.2d 
382, 44 NM. 249. 

Ohio.—Lima Used Car Exchange Co. 
V. Hemperly, 16G N.E. 364, 120 Ohio 
St. 400. 

Pa.—^Kline v. Moyer, 191 A. 43, 325 
Pa. 357, 111 A.L.R. 406. 

42 C.J. p 1014 note 12. 
injury to person repairing car 
Minn.—Bakken v. Lewis, '26 N.W.2d 
478. 223 Minn. 329. 

52. U.S.—Woods V. Gettelfinger. C. 

C.A.Ga., 108 P.2d 549. 

■Cal.—Winn v. Long, 265 P. 805, 203 
Cal. 758. 

Iowa.—Schwind v. Gibson, 260 N.W. 
853, 220 Iowa 377. 

:Mo —Ridenhour v. Oklahoma Con¬ 
tracting Co, App , 45 S.W.2d lOS. 
N.C.—Caulder v. Gresham, 30 S.E.2d 
312, 224 N.C 402. 

Pa.—Kline v. Moyer, 191 A. 43, 325 
Pa. 357, 111 A.L.R. 406. 

•Wash—O'Neil v. Gruhn, 85 P.2d 1064, 
197 Wash. 557. 

‘.Concurring cause 

The owner and operator of a parked 
-truck, which had been left standing 
on pavement at night without lights 
.or flares, were liable for damages re- 
- suiting from collision between ti ail¬ 
ing automobile which turned to the 
left to avoid truck, and approaching 
automobile, notwithstanding alleged 
rnegligence of trailing motorist, since, 
“if motorist was negligent, his negli¬ 
gence was a “concurring” rather than 
.-an “intervening” or “superseding 
cause.”—Butts v. Ward, 279 N.W. 6, 
227 Wis. 387, 116 A.L.R. 1441. 
.Determining factors 

In determining whether absence of 
top lights on rear of truck parked 
upon highway at night caused death 
■.of passenger of automobile colliding 
with truck, the condition of the high¬ 
way, atmospheric conditions, and vis- 
;lbility were to be considered.— 
Wright V. National Mut Casualty Co. 
-of Tulsa, 129 P.2d 271, 155 Kan. 728. 
Ofivner, who with knowledge that 
automobile lights were not working 


permitted his daughter to operate au¬ 
tomobile on highway at night, was 
held not relieved from liability for 
injuries sustained by guest of auto¬ 
mobile which collided w'ith rear of 
owner^s automobile which "was 
parked in middle of road without 
tailhght burning, on ground that 
daughter’s negligence in leaving au¬ 
tomobile upon road was proximate 
cause of accident, where such negli¬ 
gence was only concurring cause of 
collision.—Opple v. Ray, 195 N.E. 81, 
208 Ind. 450. 

53. Tex.—G, A. Stowers Furniture 
Co. V. Bichon, Civ.App., 254 S.W. 
606. 

42 C.J. p 1015 note 13. 

54. Ala.—Wall v. Cotton, 115 So. 

690, 22 AIa.App, .343. I 

Ill.—Collins V. McMullin, 225 lU.App. 
430. 

Miss.—Frazier v. Hull, 127 So. 775, 
157 Miss. 303. 

Failure to dim lights 
Ind.—^Detwiler v. Culver Military 
Academy, 168 N.B. 246, 91 Ind. 
App. 355. 

55. Del.—Island Express v. Freder¬ 
ick, 171 A. 181, 5 W.W.Harr. 569. 

Kan.—^^Vright v. National Mut. Cas¬ 
ualty Co. of Tulsa, 129 P.2d 371, 
155 Kan. 728—Jilka v. National 
Mut. Casualty Co, of Tulsa, 106 P. 
2d 665, 152 Kan. 537. 

La.—^Williams v. Pelican Creamery, 
App,, 30 So.2d 574—Powell v. Gen¬ 
eral Accident, Fire & Life Assur. 
Corporation, App, 18 So.2d 921— 
McCook V. Rebecca-Pabacher, Inc., 
App., 10 So.2d 512—Finger v. M. 
Romano & Son, App., 4 So.2d 588— 
Feight V. Rock, App., 155 So. 303— 
Zuvich V. Ballay, App., 149 So. 281 
—Sexton V. Stiles, 130 So. 821, 15 
La.App. 148. 

Minn.—Medved v. Doolittle, 19 N.W. 

2d 788, 220 Minn. 352. 

Mo.—Smith v. Producers Cold Stor¬ 
age Co., App., 128 S.W.2d 299. 

Ohio.—Corpus Juris cited lu Miller v. 
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Triimmer. 198 N.E. 492, 493, 50 
Ohio App. 446. 

Pa.—Kline v. Moyer, 191 A. 43, 325 
Pa. 357. Ill A.LR. 406 
S.D.—Bruening v. Miller, 230 N.W. 
751, 57 S.D. 58. 

Tenn—Fortune v. McGinn, 134 S.W. 
2d 898, 23 Tenn.App. 504, rehearing 
denied 139 S.W.2d 256, 24 Tenn.App. 
36. 

Tex.—Parker v. Jakovich, Civ.App., 
115 S.W.2d 790, error dismissed. 

Vt—Hatch V. Daniels. 117 A 105, 96 
Vt. 89. 

Wash.—Chapin v. Stickel, 22 P.2d 
290, 173 Wash. 174. 

Wis.—Beck V. Fond Du Lac Highway 
Committee. 286 N.W. 64. 231 Wis. 
593. 

42 C.J. p 1013 note 93. 

Accident occurring after daylight 
S.C.—Jones v. American Fidelity & 
Cas. Co.. 43 S.E.2d 355, 210 S.C. 
470. 

56. Cal.—Caperton v. Mast. App., 
193 P.2d 467. 

Iowa.—Engle v. Nelson, 263 N.W. 
505, 220 Iowa 771. 

Kan.—Crawford v. Miller, 186 P.2d 
116, 163 Kan. 718. 

La.—Shell v. Nelson, App., 161 So. 
639—^Adams v. Burnett, App, 150 
So. 403. 

Pa.—^Purol, Inc., v. Great Eastern 
System, 197 A 543, 130 Pa.Super. 
341—Sinopoli v. Armstrong, 9 Pa. 
Dist. & Co. 751, 40 Lanc.L.Rev. 375. 
40 York Leg.Rec. 195. 

42 C.J. p 1015 note 16. 

57. Mo.—Bedsaul v. Feeback, 106 S. 
W,2d 431, 341 Mo. 50. 

Pa—Janeway v. Lafferty Bros., 185 

A. 827, 323 Pa. 324. 

Utah.—^Dailey v. Mid-Western Dairy 
Products Co., 15 P.2d 309, 80 Utah 
331. 

58. Ga.—Sprayberry v. Snow, 10 S. 

B. 2d 179, 190 Ga. 723, mandate con¬ 
formed to 11 S.E.2d 431, 63 Ga.App. 
489—^Fender v. Drost, 7 S.E.2d 800, 
62 Ga.App. 345. 

Mo.—^Browne v. Creek, 209 S.W.2d 
900. 
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clear and there is room for a safe passage; ordinarily 
the proper course is to pass to the left of a vehicle fac¬ 
ing in the direction in which the passing vehicle is pro¬ 
ceeding, but it is not required that a motorist pass to 
the left of a vehicie which is standing upon the wrong 
side of the road or in the middle of the road. 

Vehicles approaching from the rear of a standing 
or parked oar have the right to pass it, provided the 
way is clear and there is ^oom for a safe passage. 
Ordinarily, the proper course is to pass to the left 
of a vehicle facing in the direction in which the 
passing vehicle is proceeding, and a passage on 
such side is sometimes prescribed by governmental 
regulation,61 but a driver is not required to pass to 
the left of a vehicle which is standing upon the 
wrong side of the road^^ .qi* in the middle of the 
road.63 Conversely, a driver, who is approaching a 
standing vehicle facing the direction opposite to 
that in which he is proceeding and on its own left- 
hand side of the road, may be negligent in attempt¬ 
ing to pass such vehicle to the right instead of turn¬ 
ing to the left to effect a passage,6^ although, if he 
is unaware of the fact that the vehicle is parked 
and believes that it is proceeding toward him on 
its own right side of the highway, he is not neg¬ 
ligent in turning to the right to pass.65 It has been 
held that the law of the road with respect to a ve¬ 


hicle meeting another approaching from the oppo¬ 
site direction does not apply where one vehicle 
passes another which is parked upon the highway.66 

b. Observing Presence of Standing Vehicle; 

Ability to Stop or Turn Out 

(1) In general 

(2) Speed and control 

(1) In General 

The operator of a motor vehicle must exercise reason¬ 
able care to observe the presence on the highway of 
stopped vehicles, but in determining the question of neg¬ 
ligence in failing to observe the presence of a standing 
vehicle in time to stop op turn out with safety, no hard 
and fast rule can be laid down, and the surrounding facts 
and circumstances of the particular case must be con¬ 
sidered. 

In determining the question of negligence of a 
motorist and his responsibility for an accident re¬ 
sulting from his failure to observe the presence of 
a standing or parked vehicle in time to stop or turn 
out with safety, no hard and fast rule can be laid 
down, and the surrounding circumstances and the 
facts of the particular case must be considered.®'^ 
The operator of an automobile is bound to keep a 
lookout for vehicles standing in the highway,6^ and 


59. K.J.—Skiba v. Hmieleski, 150 A. 

334, 106 N.J.Law 597. 

Pa.—Justice v. Weymann, 158 A 873, 
306 Pa. 88—Driesbach v. Infants 
Socks, Inc., Com.Pl., 36 Berks Co. 
L.J., 59. 

Wash.—Peterson v. Mayham, 116 P. 

2d 259. 10 Wash 2d 111. 

42 C.J. p 1016 note 31. 

60- Minn—Brazney v. Barnard, 211 
N.W. 949, 169 Minn. 501. 

42 C.J. p 1016 note 34. 

61. Ariz.—Butane Corp. v. Kirby, 
187 P.2d 325, 66 Ariz. 272. 

N.D.—^Hutchinson v. Kinzley, 262 N. 

W. 251, 66 N.D. 25, 98 A.L.R. 1307. 
Regxaations as to veliicles traveling 
in same direct'on. 

(1) Held applicable. 

Ariz.—Butane Corp. v. Kirby, 187 P. 

2d 325, 66 Ariz. 272. 

Minn.—Geisen v. Luce, 242 N.W. 8 , 
185 Minn. 479. 

ND.—Hutchinson v. Kinzley, 262 N. 
W. 251, 66 N.D. 25, 98 A.L.R. 1307. 

(2) Held not applicable 

Cal.—Stamper v. Schemmel, 159 P.2d 
66, 69 Cal.App 2d 449—Kelchum v. 
Pattee, 98 P.2d 1051, 37 Cal.App.2d 
122 . 

Iowa—^Anderson v. Kist, 294 N.W. 
726, 229 Iowa 462. 

Mo.—Jones v. Southwest Pump & 
Machinery Co., 60 S,W.2d '754, 227 
Mo.App. 990. 

Wash.—Gaches v. Daw, 10 P.2d 1111, 
168 Wash. 162. 


62. S.D.—^Poppe V. Pluth, 199 N.W. 
597, 47 S.D. 543. 

42 C.J. p 1016 note 35. 

63. Wash.—Corpus Juris cited In 
Gaches v. Daw, 10 P,2d 1111, 1113, 
168 Wash. 162. 

42 C-J. p 1016 note 36. 

Statute held inapplicable 

Statute requiring overtaking- vehi¬ 
cles to pass on left was held inappli¬ 
cable to automobile stopped in center 
of highway.—Gaches v. Daw, supra. 

64. Cal.—Bauhofer v. Crawford, 117 
P. 931, 16 CaLApp. 676. 

42 C J. p 1016 note 37. 

65. Tex —Bailey v. Walker, Civ. 
App., 163 S.W.2d 864, error refused. 

66. N.H.—Berounsky v. Ogden, 9 A. 
2d 510, 90 N.H. 334. 

Keeping to right see supra § 306. 

67. Ind.—Opple v. Ray, 195 NB 81, 
208 Ind. 450. 

La.—Gaiennie v. Co-operative Prod¬ 
uce Co., 199 So. 377, 196 La 41T. 
answers to certified questions con¬ 
formed to 199 So. GlO—Herring v. 
Holicer Gas Co., App., 22 So.2d 868. 
Md.—Marshall v. Sellers, 53 A. 2d 5. 
Pa.—Buohl V. Lockport Brewing Co., 
37 A.2d 624, 349 Pa. 377. 

68. Colo.—Dillon V. Sterling Render¬ 
ing Works, 106 P.2d 358, 106 Colo. 

' 407. 

Ill.—Corpus Juris cited in Paul v. 
Garman. 34 N.B.2d 884, 890. 310 Ill. 
App. 447—Johnson v. Kushler, 269 
Ill.App. 553. 


La —Giorlando v. Maitrejean, App., 
22 So.2d 564—Arbo v. Schulze^ 
App., 173 So. 560—Safety Tire 
Service v. Murov, 140 So. 879, 19' 
La.App. 663—Sexton v. Stiles, 130' 
So 821, 15 La.App. 148. 

Va—Harris v. Howerton, 194 S.E, 
692, 169 Va. 647. 

Wis —Engebrecht v. Bradley, 247 N. 

W 451, 211 Wis. 1. 

42 C J. p 1016 note 38. 

Bed light 

(1) Where red light is on station¬ 
ary vehicle, it conveys information 
of danger, from time light is first 
observed, and observer is bound to 
heed its warning—James v. White 
Truck & Transfer Co., 36 P.2d 401, 1 
‘::al.App.2d 37. 

(2) It has been held, however, that 
motorist is chargeable with negli¬ 
gence in not approaching red light 
with his vehicle under control only 
where light blocks highway, or is so 
placed as to indicate that passage 
js so narrowed as not to afford safe 
passage within speed limit.—Casey v. 
Gritsch, 36 P.2d 696, 1 Cal.App.2d 
206. 

As respects wife’s liability for 

damages to truck with which auto¬ 
mobile collides, wife, riding in auto¬ 
mobile driven by husband and having 
interest therein, owed no duty to keep 
lookout for trucks parked on high¬ 
way for repairs, which trucks wife 
had no right to anticipate or expect 
would block or obstruct highway.— 
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to exercise reasonable care under the existing cir¬ 
cumstances to observe their presence.® 9 Ordinary 
care requires that a motorist proceeding along a 
highway in the daytime observe standing or parked 
vehicles in time to avoid in jury, 70 and it has been 
held that mere darkness of night is no excuse for 
failure to see parked vehicles in view of the duty 
to maintain adequate lights.7i However, a motor¬ 
ist’s responsibility for observing a stopped vehicle 
at night in time to avoid injury must be consid¬ 
ered in the light of the appearance and visibility of 


the vehicle,72 and whether a motorist is bound to 
see a stopped vehicle at night in time to avoid an 
accident depends on the circumstances of the par¬ 
ticular case.72 

If the operator of a motor vehicle proceeding on 
a highway runs into a standing vehicle which he 
saw, or by the exercise of ordinary care should 
have seen in time to avoid striking it, he is guilty of 
negligence74 or, under some circumstances negli¬ 
gence as a matter of law,75 even if such vehicle is 


Poteet V. Kitler, 121 S.W.2d 114, 196 
Ark. 1078. 

Ne^lig’euce as matter of law 
Minn.—^Wineman v. Carter, 4 N.W.2d 
83, 212 Minn. 298. 

69. Ala.—Cooper v. Agee, 132 So. 
173, 222 Ala. 334. 

La.—Blahut v. McCahil, App, 163 So 
195. 

Mo.—Smith v. Producers Cold Stor¬ 
age Co , App., 128 S.W.2d 299. 

Wash.—^Davis v. Browne, 147 P.2d 
263, 20 Wash.2d 219. 

Ordinary eyesiglit 

Motorist, colliding with parked 
truck, must be held to have seen 
what he should have seen, or what a 
man of ordinary eyesight could have 
seen.—^Raziano v. Trauth, 131 So. 212, 
15 La.App. 650. 

Failure to see parked vehicle held 
negligence 

Ga.—Reid v. Southern Ry. Co., 183 S 
E. 849, 52 Ga.App. 508. 

Wis.—Forster v. Outagamie Equity 
Co-op. Exchange, 221 N.W. 376, 197 
Wis. 63. 

70. Ga.—^Fraser v. Hunter, 156 S.E. 
268, 42 Ga.App 329, conforming to 
answers 165 S E. 753, 171 Ga. 433, 
followed in Walden v. Bryant & 
Thaxton, 155 S.E. 753, 171 Ga. 433. 

XTegUgence as matter of law 
Cal.—Edlund v. Los Angeles Ry., 58 
P.2d 928, 14 Cal.App.2d 673. 

71. La.—^Louisiana Power & Light 
Co. V. Saia, App., 173 So. 537, af¬ 
firmed 177 So. 238, 188 La. 358. 

Negligence as to lights not shown 
Ill.—Moyer v. Vaughan’s Seed Store, 
242 I11.APP. 308. 

72. La.—^Holcomb v. Perry, 138 So. 
692, 19 La.App. ll. 

Distance 

In determining whether truck driv¬ 
er was negligent in not seeing anoth¬ 
er truck parked on highway at night, 
the distance at which a truck of the 
size and appearance of the other 
truck could have been revealed by 
such driver’s headlights, not the dis¬ 
tance at which objects in general 
could have been revealed, was ma¬ 
terial. — Smith V. Producers Cold 
Storage Co., Mo.App., 128 S.W.2d 299. 

73. La.— ^Louisiama Power & Light 


Co. V. Saia, App, 173 So. 537, af¬ 
firmed 177 So. 338, 188 La. 358. 

74. Conn.—Gross v. Rubbo, 53 A.2d 
653, 133 Conn. 639. 

Iowa.—Dearinger v. Keller, 257 N.W. 
206, 219 Iowa 1. 

La.—Radovich v. Stipelcovich, App., 
32 So.2d 394—^Proctor v. Lohman, 
App.. 31 So.2d 877—Kernel v. U. S 
Fidelity & Guaranty Co., App., 31 
So.2d 38—^Home Underwriters 
Dept, of Home Ins. Co. v. Employ¬ 
ers Liability Assur. Corp-, App.. 25 
So.2d 118—Giorlando v. Maitrejean, 
App., 22 So.2d 564—Orphey v. Sut¬ 
ton, App., 8 So.2d 766, followed in 
Mitchell V. Sutton, 8 So.2d 769, and 
Andrus v. Sutton, 8 So.2d 770— 
Williams v. Campbell, App., 185 
So. 683—^Butler v. Mississippi 
Foundation Co., App., 175 So. 887— 
Raziano v. Trauth, 131 So. 212, 15 
La.App. 650—^King v. Emmons, 120 
So. 648, 10 La.App- 204. 

Mass.—Woolner v. Perry, 163 N.E. 
750, 265 Mass. 74. 

Mich.—Phillips v. Inter-City Truck¬ 
ing Service, 273 N.W. 336, 280 Mich. 
30—Bielecki v. United Trucking 
Service. 226 N.W. 675, 247 Mich. 661 
—Ruth V. Vroom, 222 N.W. 155, 245 
Mich. 88, 62 A.L.R. 1528—^Haney v. 
Troost, 219 N.W. 594, 242 Mich. 693. 
Mo.—^Van Slckel v. F, M. Stamper 
Co., App, 198 SW.2d 539. 

N.H.—Adams v. Severance, 41 A.2d 

233, 93 N.H. 289—Pine v. Parella, 
25 A.2d 121, 92 N.H. 81. 

N.C.—Allen v. Dr. Pepper Bottling 
Co. of Washington, 25 S.E.2d 388, 
223 N.C. 118—Sibbitt v. R. & W. 
Transit Co., 18 S.E.2d 203, 220 N.C. 
702. 

N.D.—Bag an v. Bitterman, 259 N.W. 
266, 65 N.D. 423—Billingsley v. Mc¬ 
Cormick Transfer Co., 228 N.W. 
424, 58 N.D. 913. 

Ohio.—Brooks v. Sentle, 58 N.B.2d 

234, 74 Ohio App. 231—Inter State 
Motor Freight Co. v. Johnson, 168 
N.E. 143, 32 Ohio App. 363. 

Pa.—Jane way v. Lafferty Bros., 185 
A. 827, 323 Pa. 324—^Meads v. Rut¬ 
ter, 184 A. 560, 122 Pa.Super. 64— 
Perlman v. Arrow Carrier Corp., 
Com.Pl., 38 Luz.Leg.Reg. 297. 

Va.—^Harris v. Howerton, 194 S.E. 
692, 169 Va. 647. 

791 


Wash.—Meyer v. Miller, 50 P.2d 1018, 
184 Wash. 393. 

Wis.—Beck v. Flasch, 240 N.W. 190, 
206 VTis. 431. 

42 C.J. p 911 note 27 [b], p 1017 note 
41. 

Coxoilaxy rulefl 

The rule that motorist who collides 
with a stationary object on his side 
of highway at night is negligent is a 
corollary to rule that it is negligence 
to operate automobile at night so 
fast that it cannot be stopped within 
distance illuminated by its lights.— 
Williams v. Campbell, La.App., 185 
So. 683. 

Gross negligence 

La.—^Bdenfield v. Wheless, App., 151 
So. 659. 

Unexpected ohstracUon 

Rule that automobile driver is not 
negligent for failure to anticipate un¬ 
expected obstructions which suddenly 
appear does not apply so as to give 
automobile driver, who struck truck 
which had stopped on highway dur¬ 
ing heavy fog, cause of action, since 
truck was not an “unexpected ob¬ 
struction.”—Hutchinson v. T. L. 
James & Co., La.App., 160 So. 447. 

75. U.S.—General Outdoor Advertis¬ 
ing Co. v. Frost, C.C.A.Pla., 76 P.2d 
127. 

La.—^Arbo v. Schulze. App., 173 So. 
560—Goodwin v. Theriot, App., 165 
So. 342. 

Mich.—Waterstradt v. Lanyon Dock 
Co, 8 N.W.2d 12S. 304 Mich. 437— 
Perkins v. Great Central Transport 
Corporation, 247 NW. 759, 262 

Mich. 616—Thompson v. Southern 
Michigan Transp. Co., 246 N.W. 174, 
261 Mich. 440. 

N.C.—Tyson v. Ford, 47 S.E.2d 251, 
228 N.C. 778. 

Ohio.—^Kormos v, Cleveland Retail 
Credit Men's Co., 3 N.B.2d 427, 131 
Ohio St. 471. 

Pa.—Rich V. Petersen Truck Lines, 
53 A.2d 725, 357 Pa. 318—Grutski 
V. Kline. 43 A.2d 142, 352 Pa. 401. 
W.Va.—^Divita v. Atlantic Trucking 
Co., 40 S.E.2d 324. 

Wis—Guderyon v. Wisconsin Tel. 
Co., 2 N.W.2d 242, 240 Wis. 215. 

Failure to use adequate headlights 
Ill.—Johnson v. Kushler, 269 Ill.App. 
553. 
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unlighted,and is parked facing the wrong way;'^'^ 
and the driver of the passing vehicle will be con¬ 
sidered to be negligent especially if he collides with 
the parked vehicle while driving on the wrong side 
of the road."^* However, a motorist is not always 
negligent'^® or negligent per se,80 in failing to ob¬ 
serve a standing vehicle and to stop or turn out in 
time to avoid an accident, and ordinarily he will not 
be considered negligent where his vehicle is under 
such control as to permit him to observe obstruc¬ 
tions which would ordinarily be seen by a reason¬ 
ably prudent person in time to stop without injury, 
and where a reasonably prudent person would not 


anticipate or expect to find the stopped vehicle in 
•his path.S^ 

Reliance on due care of other users of highway. 
The driver of a motor vehicle is justified in assum¬ 
ing, until he discovers otherwise, that other users 
of the highway will observe provisions of law with 
respect to parking of vehicles upon the main trav¬ 
eled portion ©f the highway, and otherwise exercise 
reasonable care in the use of the highway,82 .and 
it may be assumed that no vehicle will be stopped 
upon the highway at night without lights and warn¬ 
ing signals as required by law.^S ^ motorist is not 


IsT.C. —V. Gulf Oil Corp., 47 S. 

B2d 254, 228 N C. 774. 

Wis.—Kleist V. Cohodas, 219 N.W. 

366, 195 Wis. 637. 

Failure to turn out or use brakes 
Tenn.—^Fortune v. McGinn, 134 S.W. 
2d 898, 23 TennApp. 504 rehearing 
denied 139 S.W.2d 256, 24 Tenn.App. 
36. 

76. Cal.—Caperton v. Mast, App., 192 
P.2d 467. 

Iowa.—Hart v. Stence. 257 N.W. 434. 
219 Iowa 55, 97 A.L R. 535—Al¬ 
brecht V. Waterloo Const. Co., 257 
N.W. 183, 218 Iowa 1205. 

Kan.—El dredge v. Sargent, 96 P.2d 
870, 150 Kan. 824. 

La —Boland Mach. & Mfg. Co. v. 
Highway Ins. Underwriters, App., 
22 So.2d 307—Coffey v. Lalanne, 
App., 20 So.2d 614, opinion adhered 
to 24 So.2d 658—Broussard v. 
Krause & Managan, App., 186 So 
384—Clifton v. Dean, App., 169 So. 
788, followed in 169 So. 790—Bor¬ 
delon V. T. L. James & Co., App, 
148 So. 484—Waters v. Meriwether 
Transfer Co., 137 So. 578, 18 La. 
App 18. 

Mass.—Ouillette v. Sheerin, 9 N.E.2d 
713, 297 Mass- 536—Stone v. Mul¬ 
len, 153 N.E. 565, 257 Mass. 344. 
Mich.—Moore v. U. S. Truck Co., 244 
N.W. 228, 260 Mich. 56—Angstman 
V. Wilson, 241 N.W. 909, 258 Mich. 
195. 

vision or lookout 

If driver’s failure to see parked 
motortruck was caused by defective 
vision or failure to keep proper look- 
jut, he was not relieved from conse¬ 
quences of his negligence because 
parked car was unlighted.—Sexton v. 
Stiles, 130 So. 821, 15 La.App. 148. 
Xuadequate lights 

It has been held that a driver was 
negligent where he ran into a car 
standing on the highway at night un¬ 
lighted, on the ground that, if the 
moving car had had the lights re¬ 
quired by law and the driver had ex¬ 
ercised ordinary care In keeping a 
lookout ahead, the collision could not 
have happened.—Kelly v. Knabb, D.C. 
Fla., 300 F. 256. 


77. La.—Shell v. Nelson, App., 161 
So. 639. 

78. La.—Bordelon v. T. L. James & 
Co., App., 148 So. 484. 

Negligence per se 

Minn.—Spartz v. Krebsbach, 31 N.W. 

2d 917, 226 Minn. 46. 

Ohio.—Weldon Tool Co. v. Kelley, 76 
N.E.2d 629, 81 Ohio App. 427. 

79. La.—^Williams v. Campbell, 
App., 185 So. 683—Waters v. Meri¬ 
wether Transfer Co., 137 So. 578, 18 
La App. 18. 

Md.—Marshall v. Sellers, 53 A.2d 5. 
Mich.—^Hickey v. Smith, 268 N.W. 
833, 277 Mich. 123. 

Wash.—Tierney v. Riggs, 252 P. 163, 
141 Wash. 437. 

Brakes 

If automobilist erred in stepping 
on brakes instead of attempting to 
turn and pass between parked trailer 
and curb, it was held that he was not 
negligent under circumstances; fact 
that brakes were not in good condi¬ 
tion, if such was the fact, was held 
immaterial on issue of negligence in 
running into iron pipes projecting 
from trailer.—Holloway v Pure Oil 
Co., 135 So, 381, 17 La App. 584, re¬ 
hearing denied 136 So 748, 17 La.App. 
584. 

Motion of vehicle 

(1) A motorist has been held not 
negligent in failing to discover until 
too late that a vehicle in front of 
him was stopped and not moving 
along the highway—^Davis v. 
Browne, 147 P.2d 263, 20 Wash.2d 219. 

(2) It is not negligence to fail to 
observe that an automobile with 
blinding headlights is standing still. 
—Snyder v. Murray, 17 S W.2d 639, 
223 Mo.App. 671, followed in 17 S.W, 
2d 646. 

80. Ark.—Rose v. Greb, 112 S.W. 2d 
961, 195 Ark. 532. 

Cal.—Sawdey v. R. W. Rasmussen 
Co., 290 P. 684, 107 Cal.App. 467. 

81. Ind—Opple v. Ray, 195 N.E. 81, 
208 Ind. 450. 

La.—^Warnick v. Louisiana Highway 

I Commission, App., 4 So.2d 607, fol¬ 
lowed in 4 So.2d 615 and Ledet v. 
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Louisiana Highway Commission, 4 
So.2d 615, first case—Gaiennie v. 
Cooperative Produce Co., 199 So. 
377, 196 La. 417, answers to certi¬ 
fied questions conformed to 199 So. 
610—Holcomb v. Perry, 138 So. 692, 
19 La.App. 11. 

Mich.—Meyer v. Weimaster, 270 N.W. 
715, 278 Mich. 370. 

Pa—^Nelson v. Damus Bros. Co., 16 A 
2d 18. 340 Pa. 49. 

S.C.—^Ackerman v One Mack Truck 
and Trailer, 3 S.B.2d 684, 191 S.C. 
74. 

Collision with projection from truck 
Ind.—Terre Haute Union Transfer & 
Storage Co. v. Pickett, 15 N.E.2d 
765, 106 Ind.App. 82, rehearing de¬ 
nied 16 NE.2d 778, 106 Ind.App, 82. 
La —Boland Mach. & Mfg. Co. v. 
Highway Ins. Underwriters, App., 
22 So 2d 307—Holloway v. Pure Oil 
Co.. 135 So. 3S1, 17 La.App. 584, re¬ 
hearing denied 136 So. 748, 17 La. 
App. 584. 

82. N.J.—^Niles v. Phillips Express 
Co., 193 A. 183, 118 N.J.Law 455. 

N.M—^Duncan v. Madrid, 101 P.2d 
382, 44 N.M. 249. 

S.C —Flowers v. South Carolina State 
Highway Dept., 34 S.E.2d 769, 206 
S.C. 454. 

^oa.dlng 

Driver of automobile approaching 
parked truck at night had right to as¬ 
sume that truck was loaded and 
parked in compliance with state laws. 
—Bard V. Baker, 278 N.W. 88, 283. 
Mich. 337. 

Parking off highway 
A motorist may assume that a 
standing vehicle ahead of him will be- 
parked off the highway, if it is prac¬ 
ticable to do so, and to act on such 
assumption until there are reason¬ 
able grounds to believe that there is 
a vehicle not so parked ahead.— 
Doane v. Smith, 147 P.2d 650, 63 Cal. 
App.2d 691. 

83. Colo.—Gallagher Transp. Co. v. 
Giggey, 71 P.2d 1039, 101 Colo. 116. 

Conn.—Seregi v. Kendzierski, 195 A. 
605, 123 Conn. 402. 

Fla.—C. W. Zaring & Co. v. Dennis, 19 
So.2d 701, 155 Fla. 160. 
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required to assume that an automobile will be un¬ 
lawfully parked upon the highway in the absence 
of any visible sign of danger84 and he owes no 
duty of anticipating that another will negligently 
permit his vehicle to stand upon the highway at 
night without lights.85 However, the fact that a 
motorist may assume that a vehicle will not unlaw¬ 
fully block the highway, and is not bound to an¬ 
ticipate a violation of law in this respect, does not 
absolve him from the duty to exercise reasonable 
care to observe the presence of, and avoid collision 
with, vehicles standing upon the road.86 A motor¬ 
ist in some circumstances has the right to assume 
that an automobile ahead which was turned in the 
same direction as that in which the motorist was 
traveling was proceeding on the highway in front 
of him in the usual manner,87 and that a vehicle 
with its headlights facing him was on its own right 
side of the highway.88 


(2) Speed and Control 

A motorist, in performing his duty to observe stopped 
vehicles and avoid collision therewith, is obliged to 
maintain a safe speed and to have his vehicle under 
control, and he must exercise caution commensurate with 
the increased danger where his vision is interfered with, 
or visibility is poor. 

A motorist is obliged to maintain a safe speed 
and to have his vehicle under control, with respect 
to his duty to observe stopped vehicles and avoid 
collision thcrewith,89 and he must exercise caution 
commensurate with the increased danger where his 
vision is interfered wuth, or visibility is poor, or 
the view is obscured.90 Where the operator of a 
motor vehicle is temporarily blinded by the lights 
of other oars, he must take such precautions as or¬ 
dinary care in the circumstances might require to 
avoid striking any vehicle that may be stopped upon 
the highway,9i and it has been held that he must 
reduce his speed^s or stop,®3 or bring his car under 
such control as to permit an instant stop but it 


Ind.—^Northwestern Transit v. Wag¬ 
ner, 61 N.E2d 591. 223 Ind. 447— 
Winder & Son v. Blaine, 29 N.E.2d 
987, 218 Ind. 68. 

Ky.—Owen Motor Freight Lines v. 
Kussell’s Adm’r, 86 S.W.2d 708, 260 
Ky. 795. 

Mo.—Smith v. producers Cold Stor¬ 
age Co., App., 128 S.W2d 299. 

Mont.—^Ashley v. Safeway Stores, 47 
P.2d 53, 100 Mont. 312. 

N.X—Shinn v. Chiaccio, 148 A. 208, 8 
N.J.Misc. 43. 

N.M.—Duncan v. Madrid, 101 P.2d 
382, 44 N.M. 249. 

N.C.—Cummins v. Southern Fruit 
Co., 36 S E.2d 11, 225 N.C. 625. 

Ohio.—Page v. Neiland, 178 N.B. 710, 
40 Ohio App. 141—Mostov v. Unke- 
fer, 167 N.E. 714, 24 Ohio App. 420. 

Tenn.—Inter-City Trucking Co. v. 
Daniels, 178 S.W.2d 756, 181 Tenn. 
126. 

Vt.—Chaffee v. Duclos, 166 A. 2. 105 
Vt. 384. 

Va.—Marks v. Ore. 45 S.E.2d 894, 187 
Va. 146—Armstrong v. Rose, 196 S. 
E. 613. 170 Va. 190. 

42 C.J. p 1015 note 19. 

84. N.J.—Shinn v. Chiaccio, 148 A. 
208, 8 N.J.Misc. 43. 

Ohio.—Sidle v. Baker, 3 N.E.2d 637, 
62 Ohio App. 89. 

Pa.—^Hasker v. Mease, Com.PL, 69 
Montg.Co., 364. 

85. Ind.—Opple v. Ray, 195 N.E. 81, 
208 Ind. 450. 

N.C.—Tyson v. Ford, 47 S.E.2d 251, 
228 N.C. 778—Caulder v. Gresham, 
30 S.E.2d 312, 224 N.C. 402. 

Pa.—Buohl V. Lockport Brewing Co., 
37 A.2d 624, 349 Pa. 377. 

Va.—Harris Motor Lines v. Green, 37 
S.E.2d 4, 184 Va. 984. 


88- Iowa.—^Jeck v. McDougall Const. 
Co., 246 N.W. 695. 216 Iowa 516. 

La.—Provosty v. Christy, La.AppM 
152 So. 784—Sexton v. Stiles. 130 
So. 821, 15 La.App. 148. 

K.C.—Tyson v. Ford, 47 S.E.2d 251, 
228 N C. 778. 

Vt.—Palmer v. Marceille, 175 A. 31, 
106 Vt. 600. 

87. Colo.—Grunsfeld v. Tenter, 69 
P.2d 309, 100 Colo. 570. 

88. Ky.—Padgett v. Brangan, 15 S. 
W.2d 277, 228 Ky. 440. 

89- La.—Adams v. Burnett, App., 
150 So. 403. 

N.C.—Tyson v. Ford, 47 SE.2d 251, 
228 N.C. 778 —^Allen v. Dr. Pepper 
Bottling Co. of Washington, 25 S.E. 
2d 388, 223 N C. 118. 

Wis.—^Kane v. Loyd’s Am. Line, 19 
N,W.2d 296, 247 Wis. 145. 

Speed and control while passing 
standing vehicle see infra subdivi¬ 
sion c of this section. 

Negligence shown 

N.C.—Davis v. Jeffreys, 150 S.E. 488, 
197 N.C. 712. 

90, Iowa.—^Hart v. Stence, 257 N.W. 

434, 219 Iowa 55, 97 A.L.R. 535. 

La.—Home Underwriters Dept, of 
Home Ins. Co. v. Employers Lia¬ 
bility Assur. Corp., App., 25 So.2d 
118 —Giorlando v. Maitrejean, App., 
22 So.2d 564—^Frost v. Anderson, 
App., 15 So.2d 91—^McCook v. Re- 
becca-Fabacher, Inc., App., 10 So.2d 
512—^Raziano v. Trauth, 131 So. 
212, 15 La.App. 650. 

Mich.—^Waterstradt v. Lanyon Dock 
Co., 8 N.W.2d 128, 304 Mich. 437— 
Johnson v. Fremont Canning Co., 

259 N.W. 660, 270 Mich. 624—Moore 
V. U. S. Truck Co., 244 N.W. 228, 

260 Mich. 56. 
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Minn.—Orrvar v. Morgan, 249 N.W. 
43, 189 Minn. 306. 

Mo.—^Van Sickel v. P. M. Stamper 
Co., App., 198 S.W.2d 539. 

NH.—Fine v. Parella, 25 A.2d 121, 92 
N.H. 81. 

N.C.—Riggs V. Gulf Oil Corp., 47 S. 
E.2d 254, 228 N.C. 774—Sibbitt v. 

R. & W. Transit Co., 18 S.E.2d 203, 
220 N.C. 702. 

Ohio—Brooks v. Sentle, 58 N.E 2d 
234, 74 Ohio App. 231. 

Pa.—Rich V. Peterson Truck Lines, 
63 A.2d 725, 357 Pa. 318—Perlman 

V. Arrow Carrier Corp., Com.Pl., 38 
Luz.Leg.Reg. 297. 

Vt.—Palmer v, Marceille, 175 A. 31* 
106 Vt. 500. 

W.Va.—Divita v. Atlantic Trucking 
Co., 40 S.E.2d 324. 

Wis.—Engebrecht v. Bradley, 247 N. 

W. 451. 211 Wis. 1. 

Vehicle approaching curve 

Wash.—Chapin v. Stickel, 22 P.2d 290, 
173 Wash. 174. 

81. Ky.—^Lexington-Hazard Express 
Co. V. Umberger, 48 S.W.2d 1066, 
243 Ky. 419. 

Pailore to maintain control not 
shown 

Pa.—^Nelson v. Damus Bros. Co., 16 
A.2d 18, 340 Pa. 49. 

92. Ark.—Wilson v. Holloway, 208 

S. W.2d 178, 212 Ark. 878. 

Iowa.—Shannahan v. Borden Produce 
Co., 263 N.W. 39, 220 Iowa 702. 
Vt.—Steele v. Fuller. 158 A. 666. 104 
Vt. 303. 

93. Iowa. — Shannahan v. Bord.en 
Produce Co., 263 N.W. 39, 220 lowfi 
702. 

94. La.—F. Strauss & Son v. Child' 
ers, App., 147 So. 536. 
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has also been held that a motorist is not necessarily 
lacking in due care in failing to come to .an instant 
stop when his vision is obscured by the lights of 
approaching vehicles, with respect to a collision 
with a parked vehicle.®^ 

Ability to stop within assured clear distance 
ahead. Regulations requiring that the operator of 
a motor vehicle proceed at a speed which will en¬ 
able him to stop within the assured clear distance 
ahead, as generally considered supra § 293, have 
been held to apply with respect to the responsibility 
of a motorist who unexpectedly meets a standing 
vehicle and an accident results therefrom.96 The 
failure to comply with such a regulation is not ex¬ 
cused because the motorist’s view was obscured by 
an intervening vehicle so that he could not stop in 
time to avoid colliding with the parked vehicle when 
the intervening vehicle suddenly swerved out,97 or 
because he did not anticipate the existence of fog 
around a curve in the road.^^ It has also been held 


that the application of such a regulation is not 
avoided because the operator of the moving vehi¬ 
cle failed to see the parked vehicle because he was 
temporarily blinded by the lights of another .auto¬ 
mobile 9 but there is some authority apparently 
to the contrary.^ However, a regulation requiring 
that a motorist be able to stop his car within the 
assured clear distance ahead,^ or within the dis¬ 
tance in which his headlights project,^ does not 
preclude recovery in every case in which an auto¬ 
mobile collides with another vehicle parked on the 
highway at night without lights. 

c. Duties While Passing 

A motorist, when passing a standing vehicie, must 
exercise reasonable care and avoid colliding with it or 
with vehicles approaching from the opposite direction, 
and avoid injury to pedestrians, 

A motorist, when passing a standing vehicle, must 
exercise reasonable care^ commensurate with the 


95- La.—^Hanno v. Motor Freight, 
Lines, 134 So. 317, 17 La.App. 62. 

Va.—Body, Fender & Brake Corpora¬ 
tion V. Matter, 200 S.E. 589, 172 Va. 
26—Ferguson v. Virginia Tractor 
Co., 197 S.E. 438, 170 Va. 486. 

Two seconds 

Plaintiff driving automobile at 
twenty-five miles an hour was held 
not negligent when, blinded by lights 
of automobiles coming in opposite di¬ 
rection, he continued to drive for two 
seconds, striking crane parked with¬ 
out lights on dark street,—Farley v. 
Ventresco, 161 A. 534, 307 Pa. 441. 

96- Iowa.—^Albrecht v. Waterloo 

Const. Co., 257 N-W. 183, 218 Iowa 
1205. 

Pa.—Lauerman v. Strickler, 14 A.2d 
60S, 141 Pa.Super. 240—Bradley v. 
Craig, Com PI, 2 Fay.L.J. 178. 

Crest of hill 

A motorist who was injured in col¬ 
lision at night with rear of unlighted 
parked truck beyond the crest of hill 
could not avoid application of the 
“assured clear-distance-ahead" stat¬ 
ute because crest of hill cut off his 
view of the truck.—Smiley v. Arrow 
Spring Bed Co., 33 3Sr.E.2d 3. 138 Ohio 
St. SI, 133 A.L.R. 960. 

“Discernible object” 

An olive-colored and unlighted 
truck parked on’highway on dark and 
rainy night was a “discernible ob¬ 
ject" within meaning of the “assured 
clear-distance-ahead” statute, and, 
therefore, motorist’s failure to avoid 
running into the truck was negli¬ 
gence per se under the statute, unless 
motorist had a Justifiable legal ex¬ 
cuse.—Kormos v. Cleveland Retail 
Credit Men’s Co., 3 N.E 2d 427, 131 
Ohio -St. 471—Gat ton v. P. J. Egner 
& So#', 73 N.E.2d 812, 79 Ohio App. 
358. 


“Diverting circumstance” 

Presence of light in field at a place 
not fairly suggesting zo'ne of possible 
danger was held not “diverting cir¬ 
cumstance” excusing noncompliance 
with “assured clear-distance-ahead" 
statute as regards negligence of mo¬ 
torist colliding with parked truck on 
highway at night.—^Dearinger v. Kel¬ 
ler, 257 N.W. 206, 219 Iowa 1. 
Ifegligence as matter of law 
Mich.—Bowmaster v. William H. De 
Free Co., 233 N.W. 395, 252 Mich. 
505. 

Begnilatiou held not violated 
Ohio.—Shaeffer-Weaver Co. v. Mal- 
lonn, 186 N.E. 514, 45 Ohio App. 1. 

97. Ohio.—Gatton v. F. J. Egner & 
Son, 73 N.E.2d 812, 79 Ohio App.2d 
358. 

Contra Schwedler v. Interstate Mo¬ 
tor Freight System, 5 N.E.2d 171, 53 
Ohio App. 363. 

98. Pa.—Lauerman v. Strickler, 14 
A,2d 60S, 141 Pa.Super. 240. 

99- Iowa.—Lindquist v. Thierman, 
248 N.W. 504, 216 Iowa 170, 87 A. 
L.R. 893. 

Ohio.—Smiley v. Arrow Spring Bod 
Co., 33 NE.2d 3, 138 Ohio St. 81, 
133 A.L.R. 960. 

Discernible vehicle 

Motorist who is blinded by lights 
of approaching automobile is re¬ 
quired to stop at once, unless vehicle 
standing on highway with which mo¬ 
torist collides Is undiscernible or be¬ 
comes undiscernible by reason of pe¬ 
culiar facts or circumstances beyond 
driver’s control.—^Kadlec v. Al. John¬ 
son Const. Co., 252 N.W. 103, 217 
Iowa 299. 

1. Pa.—Buohl V. Lockport Brewing 
Co., 37 A.2d 524, 349 Pa. 377. 

SS. U.S.—Central Surety & Insurance 
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Corporation v. Murphy, C.C.A,Kan., 
103 F.2d 117. 

3. U S.—Car & General Ins. Corp. v. 
Cheshire, CC.A.La., 159 P.2d 985. 

Rear-end collision 

Rule that failure to drive at speed 
enabling driver to stop within radius 
illuminated by headlights is negli¬ 
gence per se held not to apply to 
rear-end collision with parked truck 
without rear light.—Sawdey v. R. W. 
Rasmussen Co., 290 P. 684, 107 Cal. 
App. 467. 

4. Ill.—Hopfinger v. O’Banion, 73 N. 
E.2d 145. 

La —^Williams v. Pelican Creamery, 
App., 30 So.2d 574—^Edwards v. 
Frost, App., 191 So. 591—Borman v. 
Lafargue, App., 183 So. 548. 

42 C.J. p 1016 note 39. 

Extraordinary care 
La.—^Kern v. Knight, 12? So. 133, 13 
La.App. 194—Daigle v. Plaisance, 7 
La.App. 439. 

A signal from state trooper to bus 
driver to proceed around stalled au¬ 
tomobiles on bus driver's right-hand 
side of highway did not relieve bus 
driver entirely of duty of continuous 
exercise of reasonable and proper 
care—Adam v. United Electric Rys. 
Co, 196 A. 251, 59 R I. 460. 

Negligence not shown 
La.—Penton v Fisher, App , 155 So. 
35, followed in Entrevia v. Fisher, 
155 So. 41 and Nettles v. Fisher, 
155 So. 41. 

N.C.—Warner v. Lazarus, 47 S.E.2d 
496, 229 N.C. 27. 

Pa.—Seiler v. Philadelphia Rapid 
Transit Co., 169 A. 422, 111 Pa.Su¬ 
per. 69. 

Tenn.—Huntsman Bros., Inc. v. Gro¬ 
cers Baking Co., 12 Tenn.App. 535. 
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surrounding conditions and circumstances,^ and 
avoid colliding with it® or with vehicles approach¬ 
ing from the opposite direction,^ and avoid injury 
to pedestrians.^ If there is not sufficient space for 
cars approaching from opposite directions to pass 
each other without interfering with a parked car, 
it is the duty of the driver on the side where a car 
is parked to stop his vehicle in the rear of the 
parked vehicle and wait until the approaching vehi¬ 
cle has passed.^ 

A motorist when passing must keep his vehicle 
at a safe speed and under control.^O Regulations as 
to speed ordinarily must be complied with,tl but a 
regulation requiring passing vehicles to reduce 
speed has been held inapplicable to the passing of a 
standing vehicle,^^ although it may apply in fixing 
the liability of the operator of a vehicle who passes 
another vehicle approaching from the opposite di¬ 
rection at an excessive speed and thereafter col¬ 


lides with a parked vehicle.^3 There is no positive 
duty to sound a horn when passing a car standing 
in the road where the view is clear and there are 
no special circumstances of danger calling for a 
warning,^^ and a regulation requiring the sounding 
of a horn when passing has been held inapplicable 
to the passing of a standing vehicle.^® 

Care as to parked cars starting up. A motorist, 
in the exercise of reasonable care may be bound to 
anticipate that parked cars might turn into the 
street or highway,^® and it has been held that he is 
under a duty to have his car under such control as 
to avoid colliding with the car pulling out from the 
curb.i'^ It has also been held, however, that a mo¬ 
torist proceeding along the highway is not required 
to anticipate that a -p^-rked vehicle will start up 
and cross the highway directly in front of him 
without the operator thereof first giving adequate 
warning of intention to do so as required by stat- 


5. H.I.—^Adam v. United Electric 
Rys. Co., 196 A. 25x, 59 11.1. 460. 
Fassingf d.ou'ble-parked vehicle 
N.J.—Perry v. Public Service Coordi¬ 
nated Transport, 56 A 2d 617, 136 
N.J.Law 398. 

Driver passing standing- trolley 
was bound to exercise care commen¬ 
surate with danger.—Spagnola v. 
New Method Laundry Co., 152 A. 403, 
112 Conn. 399. 

Threshing outfit standing along 
road constituted situation compelling 
approaching truck driver to use 
somewhat more than ordinary care; 
fact that one in charge of threshing 
outfit motioned truck driver to pro¬ 
ceed would not excuse truck driver 
who had obvious duty to proceed 
with more caution.—Tooley v. State, 
252 N.T.S. 278, 141 Misc. 4, affirmed, 
255 N.T.S. 846, 235 App.Div. 656, af¬ 
firmed 182 N.B. 223, 259 N.T. 658. 

. a Fla.—G. Ferlita & Sons v. Beck, 
197 So. 340, 143 Fla. 509. 

Ky.—Turpin v. Scrivner, 178 S.W,2d 
971, 297 Ky. 365. 

La.—Giorlando v. Maitrejean, App., 
22 So.2d 564. 

N.J.—Skiba V. Hmieleski, 150 A. 334, 
106 N.J Law 597. 

Pa.—Gerdes v. Booth & Flinn, 150 A. 
483, 300 Fa. 586. 

S.D.—Griebel v. Ruden, 249 N.W. 810, 

61 S.D. 507, affirmed 253 N.W. 447, 

62 S.D. 469. 

Wash.—Davis v. Browne, 147 P.2d 
263, 20 Wash.2d 219. 

42 C.J. p 1016 note 40. 

Delay in turning out 

Motorist who waited until he was 
within about thirty feet of parked 
automobile before turning out to pass 
it and who, on seeing approaching 
automobile, turned back and collided 


with parked automobile was held 
negligent—^McNair v. Dr. Kilmer & 
Co., 185 S.E. 4S1, 210 N.C. 65. 

7. Kan—Chance v. Murry, 54 P.2d 
981, 143 Kan. 476. 

Mich.—Meisenheimer v. Pullen, 260 
N.W. 756, 271 Mich. 509. 

SD.—Bruening v. Miller, 230 N.W. 
754, 57 S.D. 58. 

Va—Camp v, Bryant, 199 S.E. 469, 
171 Va. 390. 

Visibility 

Statute forbiddmg passing of vehi¬ 
cle on left side by driving to left side 
of highway unless left side is clearly 
visible was held not violated by de¬ 
ceased motorist’s passing stalled au¬ 
tomobile, if defendant’s approaching 
automobile was not visible because it 
was unlighted.—Robbiano v. Bovet, 
24 P.2d 466, 218 Cal. 589. 

8. La.—^Zuvich v. Ballay, App., 149 
So 281—Whipple v. Lirette, 124 
So. 160, 11 La.App. 485. 

Care as to persons standing about 
parked vehicle see infra § 384. 

9u S.D.—Griebel v. Ruden, 249 N.W. 
810, 61 S.D. 507, affirmed 253 N.W. 
447, 62 S.D. 469. 

10. Mich —Meisenheimer v. Pullen, 
260 NW. 756, 271 Mich. 509. 

S.D.—Bruening v. Miller, 230 N.W. 
754, 57 S.D. 58. 

Speed and control ‘with respect to ob¬ 
serving presence of standing vehi¬ 
cle and ability to stop or turn out 
see supra subdivision b (2) of this 
section. 

Carelessness not shown 

Autoist who in broad daylight 
drove past standing truck, beside 
which driver was standing, at speed 
in excess of forty miles per hour was 
not guilty of driving in “careless and 
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imprudent manner.”—Crutchley v. 
Bruce, 240 N.W. 238, 214 Iowa 731. 

11. Va.—Stanley v. Tomlin, 129 S.E. 
379, 143 Va. 187. 

Statute held applicable 

A statutory, provision limiting 
speed when passing a “horse or other 
vehicle” which has stopped has been 
held to apply to passing am automo¬ 
bile which has stopped and not to be 
limited to horse-drawn vehicles.— 
Stanley v. Tomlin, supra—42 C.J. p 
1018 note 49. 

12. Tex.—^Davis v. Estes, Com.App., 
44 S.W.2d 952—^West Texas Prod¬ 
uce Co. v. Pate, Civ.App., 64 S.W. 
2d 381—Pennington Produce Co. v. 
Wonn, Civ.App., 49 S.W.2d 482, er¬ 
ror refused—^Jewell v. El Paso 
Electric Co., Civ.App., 47 S.W.2d 
328, error dismissed. 

13. Tex.—^Mahone v. Bowman, Civ. 
App., 70 S.W.2d 323, error dis¬ 
missed. 

14. Mo—^Anderson v. Voeltz, App., 
206 S.W. 584. 

'Circumstances held to reauire -warn¬ 
ing 

Cal.—Rush V. Lagomarsino, 237 P. 

1066, 196 Cal. 308. 

42 C.J. p 916 note 87 [a]. 

15. Mo.—Jones v. Southwest Pump 
& Machinery Co., 60 S.W.2d 754, 
227 Mo.App. 990. 

16. 111.—^Harrison v. Bingheim, 182 
N.B. 750, 350 Ill. 269—^Hopfinger v. 
O’Banion, App., 73 N.E.2d 145— 
Fina v. Richardson, 11 N.E.2d 842, 
293 Ill.App. 133. 

17. Ill.—Hopfinger v. O’Banion, 
App., 73 N.E.2d 145—Harrison v. 
Bingheim, 267 Ill.App. 417, affirmed 
182 N.E. 750, 350 Ill. 269. 



§ 338 


MOTOR VEHICLES 


60 C.J.S. 


ute,^* and that, where the operator of a car has 
sounded his horn and observes nothing indicating 
that the standing car is about to start, he has a 
right to assume that it will remain at rest until he 
has passed.i^ A motorist need not keep his eyes 
fixed on a parked vehicle without interruption dur¬ 
ing the interval between the time when he first 
observes its presence without indication that it is 
about to start and a short time later when he col¬ 
lides with such vehicle as it starts out from the 
edge of the road.^o The rule requiring that the 
operator of a motor vehicle proceed at a speed 
which will enable him to stop within the assured 
clear distance ahead has been held not to apply to 
the situation where a vehicle which had been parked 
on the shoulder of the highway suddenly started 
across the highway in front of another vehicle pro¬ 
ceeding thereon,2l Where a passing motorist is 


confronted by a sudden emergency arising from 
the starting up of a parked car, his conduct in 
meeting the sudden and unexpected danger should! 
not be measured by the standard of care required 
of a person having time to deliberate .22 

d. Liability for Accidents 

A motorist who is negligent in passing a parked or 
standing vehicle is liable for any injury which is proxi- 
mateTy caused thereby, and is precluded from recovering) 
for any Injury to himself or to his vehicle to which such 
negligence contributed. 

The driver of a motor vehicle who is negligent 
in passing a parked or standing vehicle is liable for 
any injury which is proximately caused thereby,2* 
and is precluded from recovering for any injury to 
himself or to his vehicle to which such negligence 
was a contributing or proximate cause,24 even 
though he did not actually collide with the parked 


IS. Cal.—Pewitt V. Riley, 163 P.2d 
873. 27 Cal.2d 310. 

13. Vt.—Lee v. Donnelly, 113 A. 542, 
95 Vt. 121. 

20. Conn—Mentzer v. Ziron, 174 A. 
260, 118 Conn. 704. 

21. Ohio —Reeves v. Joe O. Prank 
Co., 62 N.B.2d 886, 76 Ohio App. 1. 

22. Vt.—Lee V. Donnelly, 113 A. 542, 
95 Vt. 121. 

23. Cal.—Caperton v. Mast, App., 
192 P.2d 467. 

Colo.—Dillon V. Sterling: Rendering 
Works, 106 P.2d 358, 106 Colo. 407. 
Ill.—McNamara v. Melson, 237 Ill. 
App. 279. 

La.—Bernstein v. Cathey & Carrell 
Truck Lines, App,, 32 So.2d 403— 
Giorlando v. Maitrejean, App., 22 
So.2d 564—Powell v. General Acci¬ 
dent, Fire & Life Assur. Corpora¬ 
tion, App., IS So.2d 921—Orphey v. 
Sutton, App., 8 So.2d 766, followed 
in Mitchell v. Sutton, 8 So.2d 769 
and Andrus v. Sutton, 8 So 2d 770 
—Edwards v. Frost, App., 191 So. 
591. 

N.H.—^Adams v. Severance, 41 A.2d 
233, 93 N.H. 289. 

N.Y.—Tooley v. State, 252 N.Y.S. 278, 
141 Misc 4, affirmed 255 N.Y.S. 846, 
235 App.Div. 656, affirmed 182 N.E. 
223, 259 N.Y. 653. 

42 C.J. p 1017 note 42. 

Damage to brakes 

Driver's negligence in colliding 
with parked truck rendering brakes 
useless was held proximate cause of 
injuries to plaintiff who was unable 
thereafter to stop truck while driving 
down steep grade.—Israel v. Ulrich, 
159 A. 634, 114 Conn 599. 

Injury to pedestrian 

U.S.—^Horton Motor Lines v. Currie, 
C.C.AVa, 92 F.2d 164. 

24. U.S.—Car & General Ins. Corp., 
Limited, U. S. Branch v. Thibaut, 
C.C.A.La., 161 P.2d 657, reversed 


on other grounds 68 S.Ct. 79, 332 

U.S. 751, 92 L.Ed. -vacated and 

certiorari denied 68 S.Ct. 205, 332 

U.S. 828, 92 L Ed.-^Peterson v. 

Sheridan, C.C.A.Iowa, 115 F.2d 121. 

Ill.—Kornenherger v. Coca-Cola Bot¬ 
tling Co. of Chicago, 58 N.E.2d 334, 
324 IlLApp. 519. 

Ind.—Gibson v. Johnson, 14 N.E.2d 
337, 106 Ind.App. 103. 

Iowa.—^Newman v. Hotz, 285 N.W. 
289, 226 Iowa 831—Albrecht v. Wa¬ 
terloo Const. Co., 257 N.W. 183, 
218 Iowa 1205. 

Ky.—Axton-Pisher Tobacco Co. v. 
Landrum, 3 S.W.2d 1082, 223 Ky. 
446. 

La.—Ledoux v. Beyt, App., 35 So.2d 
472—^Radovich v. Stipelcovich, 
App., 32 So.2d 394—^Home Under¬ 
writers Dept, of Home Ins. Co. v. 
Employers Liability Assur. Corp., 
Apn., 25 So.2d 118—Giorlando v. 
Maitrejean, App., 22 So. 2d 564— 
Hogue V. Akin Truck Line, App, 
16 So.2d 366—Frost v. Anderson, 
App., 15 So.2d 91—McCook v. Re- 
becca-Fatoacher, Inc., App., 10 So.2d 
512—Butler v. Mississippi Founda¬ 
tion Co., App., 175 So. 887—Mouton 

V. W. J. Talbot & Son, App., 161 
So. 899—^King v. Emmons, App., 
120 So. 648, 10 La.App. 204. 

Mass —Ouillette v. Sheenn, 9 N.E.2d 
713, 297 Mass. 536. 

Mich.—Phillips V. Inter-City Truck¬ 
ing Service, 273 N.W. 336, 280 Mich. 
30—Angstman v. Wilson, 241 N.W. 
909, 258 Mich. 195. 

Mo —^Van Sickel v. F. M. Stamper 
Co, App, 198 S.W.2d 539. 

N.H.—^Pme v. Parella, 25 A.2d 121, 
92 N.H. 81. 

N.C.—Riggs V. Gulf Oil Corp, 47 S. 
E.3d 254, 228 N.C. 774—Allen v. Dr. 
Pepper Bottling Co. of Washing¬ 
ton, 25 S.E.2d 388, 223 N.C. 118— 
Sibbitt v. R. & W. Transit Co., 18 
SE.2d 203, 220 N.C. 702. 

Ohio.—^Kormos v. Cleveland Retail 

796 


Credit Men's Co., 3 N.E 2d 427, 131 
Ohio St. 471—Brooks v. Sentle, 68 
N.E.2d 234. 74 Ohio App. 231. 

Pa.—^Rich V. Peterson Truck Lines, 53 
A.2d 725, 357 Pa 318—Grutski v. 
Kline, 43 A.2d 142. 352 Pa. 401— 
Janeway v. Lafferty Bros., 185 A. 
827, 323 Pa. 324—Stark v. Fuller¬ 
ton Trucking Co., 179 A. 84, 318 Pa. 
541—Freed v. Pottsville Storage & 
Transfer Co., Com PI., 6 Sch.Reg. 
49. 

S.D.—Hill V. Dakota Warehouse Co., 
289 N.W. 73, 67 SD 67. 

Tenn.—Quarles v. Gregg, App., 204 
S.W.2d 535—Fortune v. McGinn, 
134 S.W.2d 898, 23 Tenn App. 504 
rehearing denied 139 S.W.2d 256, 24 
Tcnn.App. 36. 

Va.—Dixon v. Einstein, 198 SB. 881, 
171 Va. 205. 

Wash —Reincke v. Tacoma Ry. & 
Power Co., 244 P. 577, 138 Wash. 
304. 

W.Va.—Scott V. Hoosier Engineering 
Co. 185 S.E. 553, 117 W.Va 395. 
Wis—Gudovyon v. Wisconsin Tel. 

Co, 2 N.W.2d 242, 240 Wis 215. 

42 C.J. P 911 note 27 [c], p 1017 note 
43. 

Degally contributing cause 

Whether driver’s negligent opera¬ 
tion of automobile was legally con¬ 
tributing cause of collision with rear 
of truck, slopped on highway at 
night without rear light required by 
law, depends on whether such result 
or result of that character should 
have been foreseen according to usu¬ 
al experience of mankind. 

Md.—^Marshall v. Sellers, 53 A.2d 5. 
Mass—Jacobs v. Moniz, 192 N.E. 515, 
288 Mass. 102. 

Recovery by occupant of vehicle de¬ 
nied 

Ky.—Greenwell’s Adm'r v. Burba, 182 
S.W.2d 436, 298 Ky. 255. 

La.—^McCook v. Rebecca-Fabacher, 
Inc., App., 10 So.2d 512. 
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vehicle, but collided with a vehicle approaching 
from the opposite direction,25 or suffered injury by 
reason of the overturning of his car.26 However, 
where the accident resulted from the negligence of 
the operator of the parked vehicle and not that of 
the operator of the passing vehicle, the latter may 
recover for injuries resulting from a collision with 
the standing vehicle,27 or a collision with a vehicle 
approaching from the opposite direction caused by 
his efforts to avoid the standing vehicle,28 and he 
is not liable to his guests for injuries suffered by 
them.29 The fact that the operator of the parked 
vehicle negligently permitted bright blinding lights 
to remain focused on the highway does not relieve 
the operator of the approaching vehicle from lia¬ 
bility for colliding with the parked car unless the 
negligence of the operator of the parked car was 
the sole proximate cause of the accident.20 

§ 339. Towing of Vehicles 

a. In general 

b. Trailers 

a. In General 

The towing of one motor vehicle by another along 
a street or highway is a lawful use of such street or 
highway and does not of itself constitute negligence; 
but it is essential that due care shall be exercised in such 
an operation to avoid injury to another user of the street 
or highway. 


§ 339 

The towing of one motor vehicle by another 
along a street or highway is a lawful use of such 
street or highway^i and does not of itself consti¬ 
tute negligence and hence the mere fact that an 
injury occurs during the course of a towing opera¬ 
tion is not, standing alone, sufficient to impose lia¬ 
bility on the persons who are engaged therein.^* 
It is, however, the duty of persons who are en¬ 
gaged in towing automobiles along a highway to 
exercise due care not to inflict injury on any other 
user of the highway,34 and some authorities have 
designated the care required as reasonable or ordi¬ 
nary care.25 The driver of the towing vehicle 
should give proper signals or warnings of his ap- 
proach^fi and of the fact that he is towing another 
vehicle,27 where any necessity for such a warning 
exists,28 as he is bound to anticipate the possibility 
of persons attempting to pass between his vehicle 
and the vehicle in tow.29 The person in charge of 
the towed vehicle is bound to exercise reasonable 
care in steering or operating it,^® and should follow 
as nearly as is reasonably practicable in the path 
of the towing vehicle^l and, it seems, give warning 
of his approach when this is necessary to avoid in¬ 
jury to others.^2 

Whether proper care has been exercised is a mat¬ 
ter to be determined according to the facts of the 
particular case,^® ^nd negligence in connection with 
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Ohio.—^Brooks v. Sentle, 58 N.E.2d 
234, 74 Ohio App. 231. 

25. Pla.—G. Ferlita & Sons v. Beck, 
197 So 340, 143 Fla. 609. 

Mich—^Meisenheimer v. Pullen, 260 
N.W. 756, 271 Mich. 509. 

Va.—Camp v. Bryant, 199 S.E, 469, 
171 Va. 390. 

26. Wash.—Eldredge v. Garrison, 52 
P.2d 1240, 184 Wash. 687. 

27. La.—Dodge v. Bituminous Cas 
Corp., App., 33 So.2d 95—Herring v. 
Holicer Gas Co., App., 22 So.2d 868. 

Mich.—^Meyer v. Weimaster, 270 N. 
W. 715, 278 Mich. 370. 

42 C.J. p 1017 note 44. 

28. Wis.—Butts V. Ward, 279 N.W, 
6. 227 Wis, 387, 116 A.L.R. 1441. 

29. La.—Mansur v. Abraham, App, 
159 So. 146, followed in 159 So. 154. 
Affirmed 164 So. 418, followed in 
Merey v. Abraham, 164 So. 420, and 
conformed to Mansur v. Abraham, 
164 So. 421, 183 La. 633. 

30. N.C.—^Webb v. Hutchins, 44 S.E- 
2d 350, 228 N.C. 1. 

31. Or.—Cavett v. Pacific Greyhound 
Lines, 167 P.2d 941, 178 Or. 363. 

42 C.J. p 1018 note 50. 

32. Cal.—^Weddle v. Loges. 126 P.2d 
914, 52 Cal.App.2d 115. 

42 C.J. p 1018 note 51. 

33. Wis.—^Richter v. Dahlman, etc.. 


Co.. 190 N.W. 841, 179 Wis. 7, 30 
A.L.R. 747. 

42 C J. p 1018 note 52. 

34. Cal.—Weddle v. Loges, 125 P.2d 
914, 52 Cal.App-2d 115. 

Or.—Cavett v. Pacific Greyhound 
Lines, 167 P.2d 941, 178 Or. 363. 

42 C.J. p 1019 note 53. 

Eig-h degree of care required 
Where garage employee stretched 
towing chain from wrecker across 
part of pavement and fastened it to 
rear of disabled automobile astride 
of cable barrier at night, an extreme¬ 
ly dangerous condition was produced 
requiring the use of a high degree of 
precaution to avoid injuries to other 
users of highway.—^Vashaw v. Mar¬ 
quette Public Service Garage, 284 N. 
W. 910, 288 Mich. 363. 

35. Utah.—Musgrave v. Studebaker 
Bros. Co., 160 P. 117, 48 Utah 410. 

42 O.J. p 1019 note 53. 
drataitoas towing 

Motorist, although towing truck 
gratuitously, had duty to exercise 
reasonable care to see that towing 
rope was suitable, with respect to 
public.—Silverstein v. Schneider, 164 
A. 480, 110 N.J.Law 239. 

36. Wis.—^Richter v. Dahlman, etc., 
Co., 190 N.W. 841, 179 Wis. 7, 30 
A.L.R. 747. 


Duty to give signals and warnings of 
approach generally see supra § 288. 

37. N.T.—Rappetti v. Peugeot Auto 
Import Co., 162 N.Y.S. 133, 97 Misc. 
610. 

42 C.J. p 1019 note 55. 

38- Cal.—Steinberger v. California 
Electric Garage Co., 168 P. 570, 176 
Cal. 386. 

N.T.—Wolcott V. Renault Selling 
Branch, Inc., 119 N.B. 556, 223 N.T. 
2SS. 

42 C.J. p 1019 note 56. 

39. N.T.—Rappetti v. Peugeot Auto 
Import Co., 162 N.T.S. 133, 97 Misc. 
610. 

42 C.J. p 1019 note 57. 

40. N.T.—Jerome v. Hawley, 131 N. 

T.S. 897, 147 App.Div. 475—Titus v. 
Tangeman, 101 N.T.S. 1000, 116 

App.Div. 487. 

41- N.T.—Wolcott v. Renault Sell¬ 
ing Branch, Inc., 162 N.T.S. 496, 175 
App.Div. 858, reversed on other 
grounds 119 N.E. 556, 223 N.T. 288. 
42 C.J. p 1019 note 59. 

42. N.Y.—Canfield v. New York 
Transp. Co, 112 N.T.S. 854, 128 
App.Div. 450. 

43. N.T.—Titus V. Tangeman, 101 N. 
T.S. 1000, 116 App.Div. 487. 

Utah.—Musgrave v. Studebaker Br^^. 

Co., 160 P. 117, 48 Utah 410, 415. 

42 C.J. p 1019 note 62. 
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the operation of towing results in liability for any 
injuries proximatcly caused thereby.The opera¬ 
tor of a wrecking car which with the disabled ve¬ 
hicle is standing on a highway does not have the 
duty to put out flares to warn the drivers of other 
vehicles of ice on the highway,and the person in 
charge of the vehicle which is being towed is not 
necessarily negligent in failing to anticipate the 
unhooking of the tow chain where the customary 
and usual method of attaching the tow chain has 
been adopted.^® As affecting the proximate cause 
of an injury sustained by the occupant of a motor 
vehicle as a result of a collision between such ve¬ 
hicle and a wrecking car preparing to haul an¬ 
other vehicle from a ditch, it has been held that 
the wrecking car was making a proper and neces¬ 
sary use of the highway, notwithstanding it was 
standing on the left side of the highway as deter¬ 
mined by the direction in which it faced.^*^ 

Regulations as to use of highzvays and operation 
of vehicles. Regulations as to the use of highways 
must, of course, be obeyed by those engaged in 
towing.48 Some statutes require the operator of a 
wrecker or tow oar to place suitable signs or sig¬ 
nals on the highway when such car is necessarily 
stopped so as to obstruct the highway in salvaging 
another vehicle,^^ and failure to comply with such 


requirement constitutes negligence per se.^O The 
combined negligence of such operator in failing to 
place the signs or signals as required by such stat¬ 
ute land of the operator of another vehicle driven 
on the highway may under some circumstances be 
the proximate cause of an injury to a person whose 
vehicle is struck by the vehicle so driven.^l The 
purpose of some statutes with respect to placing of 
flares is to give warning of the presence on the 
highway of the towing vehicle and also of the ob¬ 
ject which is being towed, notwithstanding such 
object has temporarily been separated from the 
towing vehicle.^2 

Some statutes requiring that certain types of ve¬ 
hicles shall be equipped with flares -and that such 
flares be used under certain circumstances do not 
apply to a vehicle with trailer attached,53 and a 
statute requiring the. operator of a wrecker or tow 
car to place suitable signs or signals on the high¬ 
way when such car is necessarily stopped so as to 
obstruct the highway in salvaging another vehicle 
does not apply to an ordinary passenger automo- 
bile.54 A statute prescribing the maximum length 
of a combination of vehicles has been held not to 
apply to two vehicles, one of which is towing the 
other because it is disabled, with respect to liabil¬ 
ity for an alleged injury.55 


Injury sustained in connectingr vehi¬ 
cles 

Defendant permitting driver to 
drive truck up steep incline without 
emergency brakes was grossly negli¬ 
gent as to ferry operator injured by 
driver's release of foot brake on 
stalled truck while ferry operator 
was attempting to make fast a tow¬ 
ing rope between such stalled truck 
and another truck belonging to de¬ 
fendant.—Perroux v. Murray-Brooks 
Hardware Co., 119 So. 453, 9 La.App. 
189. 

44. Cal.—^Walton v. Donohue, 233 P. 
76. 70 Cal-App. 309. 

Pa.—Kelly v. Werner Co., 69 Pa.Su- 
per. 342. 

Circumstances showing negligence 
La.—Murry v. Salley, App., 35 So.2d 
820—Streetman v. Andress Motor 
Co., American Mut. Liability Ins. 
Co., Intervenors, App., 189 So. 321. 
Wash.—^Honeywell v. Mikelson, 258 
P. 36, 144 Wash. 513. 

42 C.J. p 1020 note 63 [a]. 

Negligent act not excused 
La.—Streetman v. Andress Motor Co., 
American Mut. Liability Ins. Co., 
Intervenors, App., 189 So. 321. 

45. Tenn.—Stanford v. Holloway, 
•67 S.W.2d 864, 25 Tenn.App, 379. 

46. Wash.—Chapin v. Stickel, 22 P. 
2d 290, 173 Wash. 174. 


47. Mont.—McNair v. Berger, 15 P. 

2d 834, 92 Mont. 441. 

48. Cal.—^Farrar v. Whipple, 223 P. 

80, 65 CaLApp. 123. 

Statute not applicable or not violated 

(1) Fact that truck, after towing 
stranded automobile onto highway, 
was temporarily standing diagonally 
across highway while towing chain 
was being detached did not constitute 
violation of statute forbidding park¬ 
ing or leaving of vehicle standing on 
highway unless not less than a speci¬ 
fied number of feet on the traveled 
portion of the highway opposite ve¬ 
hicle be left open, notwithstanding 
less than the specified distance was 
left open.—Henry v. S. Liebovitz & 
Sons, 167 A. 304, 312 Pa. 397. 

(2) Driver of towing vehicle who 
was injured while engaged in unty¬ 
ing the tow rope which connected the 
towing and the towed vehicle as the 
result of another vehicle colliding 
with the towed vehicle was not 
chargeable with contributory negli¬ 
gence as a matter of law because of 
his alleged violation of a statute re¬ 
quiring that a stationary vehicle on 
the traveled portion of the highway 
must be on the right-hand side of the 
highway in the direction the vehicle 
is headed, in view of the question as 
to what was the traveled portion of 
the highway involved,—^Nichols v. 
Williams, 16 A.2d 605, 127 Conn. 337. 
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(3) Certain statutes and regula¬ 
tions of the state road commission 
relating to the parking of motor ve¬ 
hicles on highways and to the care 
of wrecked motor vehicles thereon, 
were not controlling with respect to 
liability of owner of wrecking truck 
which was being used to retrieve an 
automobile which had gone off the 
highway.—Cooper v. Tetcr, 15 S.E.2d 
152, 123 W.Va. 372. 

49. Or.—Frame v. Arrow Towing 
Service, 64 P.2d 1312, 156 Or. 522. 

Meaning of “wrecker or tow car*’ 
The phrase "wrecker or tow car” 
used in the statute applies to motor 
vehicle equipped and intended for use 
in removing wrecked or disabled ve¬ 
hicles.—Gossett V. Van Egmond, 165 
P.2d 304, 176 Or. 134. 

50. Or.—^Frame v. Arrow Towing 
Service, 64 P.2d 1312, 155 Or. 522. 

51. Or.—Frame v. Arrow Towing 
Service, supra. 

52. N.H.—^Everett v. Littleton 
Const. Co., 46 A.2d 317, 94 N.H. 43. 

53. Neb.—^Anderson v. Robbins In¬ 
cubator Co., 8 N.W.2d 446, 143 Neb. 
40. 

54. Or.—Gossett v. Van Egmond, 
165 P.2d 304, 176 Or. 134. 

55. Or.—Cavett v. Pacific Greyhound 
Lines, 167 P.2d 941, 178 Or. 363. 
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b. Trailers 

The operator of a vehicle which Ts hauling a traiier 
which is not directly controlled in its movements must 
use due care with respect to the operation, including the 
method of attachment of the trailer to the hauling ve¬ 
hicle, and liability for injuries may arise from the vio¬ 
lation of a statute regulating the operation of trailers. 

In the case of a trailer not controlled in its move¬ 
ments by any person thereon, the operator of the 
vehicle to which the trailer is attached must exer¬ 
cise reasonable care to see that it is properly at¬ 
tached and that the progress of the two vehicles 
does not cause danger or injury,56 and failure of 
the operator of the motor vehicle to sound a signal 
of his approach when he should do so may proper¬ 
ly be regarded as the proximate cause of injury to 
a person who is struck by the trailer, which lurches 
or bounces to one side.57 The driver of the hauling 
vehicle is not, however, necessarily guilty of neg¬ 
ligence in failing to anticipate that a pedestrian 
might jump back against the trailer in order to re¬ 
move himself from the path of another motor ve¬ 
hicle.® 6 Liability for injuries may arise from the 
violation of a statute regulating the method of op¬ 
eration of trailers,59 notwithstanding such statute 


is penal in form.60 In cases involving injuries sus¬ 
tained in connection with the operation of motor 
vehicles, courts have determined whether particu¬ 
lar objects attached to, and drawn by, motor ve¬ 
hicles may be regarded as ‘'vehicles,’*®^ and, ac¬ 
cording to some decisions, a statute regulating trail¬ 
ers does not apply to the towing of one automobile 
by another.®^ 

§ 340. - Lights 

Failure to display proper or prescribed lights Tn con¬ 
nection with a towing or hauling operation by a motor 
vehicle may be the basis of liability for an injury or of 
actionable negligence. 

Under some circumstances liability for an injury, 
or actionable negligence, may arise from failure to 
display lights in connection with a towing or haul¬ 
ing operation by a motor vehicle.63 So such liabil¬ 
ity or negligence may arise from failure to com¬ 
ply with statutory requirements as to lights on the 
towing or hauling vehicle,®^ on the connection be¬ 
tween such vehicle and the vehicle which is being 
towed or hauled,®® or on the vehicle which is be¬ 
ing towed or hauled.®® Actual failure to comply 


56. La.—^Lambert v. American Box 

Co„ 81 So. 95, 144 La. 604. 3 A.L.B. 

612. 

42 C,J. p 1020 note 64. 

Place of drivingr 

(1) A truck driver in driving 
through a thickly settled community 
was required to keep his truck, in¬ 
cluding the protruding body of a 
trailer, on the paved highway, as re¬ 
spects liability for striking pedestri¬ 
an who was walking on shoulder of 
highway.—Cooper v. Kennard, La. 
App.,'192 So. 534. 

(2) The driver of a truck which 
with its trailer and load of logs was 
at least forty feet long had the duty 
of keeping the trailer wholly on the 
right side of center line of pavement 
in turning curve, and, in failing to do 
so, was guilty of negligence.—Gilles¬ 
pie V. Louisiana Long Leaf Lumber 
Co.. La.App., 185 So. 116. 

Lawn, roller 

Right to have automobile tow lawn 
roller ia to be so exercised as not to 
endanger lives of others who have 
equal rights upon highway.—Staples 
V. Spelman, 165 A. 783, 53 R.I. 244. 

Compressor 

Fact that plaintiff motorists had 
been on highway only for a short dis¬ 
tance prior to collision with defend¬ 
ant’s compressor which was stand¬ 
ing on highway, after coming un¬ 
hooked from truck which was towing 
it, did not deprive them of protec¬ 
tion of statutes passed for benefit of 
highway travelers.—^Everett v. Lit¬ 


tleton Const. Co., 46 A.2d 317, 94 N.H. 
43. 

57. Tex.—Temple Lumber Co. v. 
Living, Civ.App., 289 S.W. 746. 

42 C.J. p 1020 note 65. 

58. La.—Caston v. Connell, App., 146 
So. 483. 

59. Persons protected 

Statute providing that no combina¬ 
tion of vehicles coupled together 
shall consist of more than two units 
and that no such combination of ve¬ 
hicles shall exceed a specified total 
length is to protect the public, and 
to protect immature children against 
their known childish impulse to ride 
on any vehicle offering an easily ac¬ 
cessible place.—^Middaugh v. Waseca 
Canning Co.. 281 N.W. 818, 203 Minn. 
456. 

Violation as element of negligence 
The fact that the width of the 
trailer is in excess of that prescribed 
by statute may constitute an element 
of negligence. 

Ill.—Moore v. Jansen & Schaefer, 
265 Ill.App. 459. 

Pa.—^Nevin Bus Line v. Paul R. Hos- 
tetter Co., 155 A. 872, 305 Pa. 72. 

60. XJ.S —Steele v. Commercial Mill¬ 
ing Co., C.C.A,Mich., 50 P.2d 1037, 
84 A.L.R. 278. 

61. Bobsled or toboggan 

(1) A bobsled attached to and 
drawn by, an automobile has been re¬ 
garded as a “vehicle” as defined by 
statute.—Long v. Hicks, 21 P.3d 281, 
173 Wash. 17. 

(2) On the other hand, the view 
has been taken that a toboggan so at¬ 
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tached, and so drawn, is not a “ve¬ 
hicle” within the meaning of regula¬ 
tory statutes.—^Illingworth v. Mad¬ 
den, 192 A, 273, 135 Me. 169. 110 A. 
L.R. 1090. 

62. Wash.—^Baker v. Rosaia, 5 P.2d 
1019, 165 Wash. 532. 

63. Del.—Townsend v. Poynter, 130 
A. 26T, 3 W.W.Harr. 53. 

La.—Broussard v. Teche Transfer 
Co., 132 So. 136. 15 La.App. 439. 
Want of Ught on connection 
La.—^Holloway v. Pure Oil Co., 136 
So. 74S, 17 La.App. 584. 

04. The purpose of statutes with re¬ 
spect to lights on trucks is to give 
notice of motor vehicle, its load, and 
object in tow, notwithstanding such 
object had become temporarily sep¬ 
arated.—Everett v, Littleton Const. 
Co., 46 A.2d 317. 94 N.H. 43. 

65. Statute requiring ‘‘red. flag or 
other signal” 

Where the statute required a “red 
flag or other signal” on the connec¬ 
tion and the towing or hauling was 
being done at night, defendant should 
have had a light on the connection.— 
Holloway V. Pure Oil Co., 135 So. 381, 
17 La.App. 584, rehearing denied 136 
So. 748, 17 La.App. 584. 

6D. La.—Broussard v. Teche Trans¬ 
fer Co.. 132 So. 136, 15 La.App. 439. 
Begligence per se 

Motorist who was hauling trailer 
without light of any kind on it as 
required by statute was guilty of 
negligence pef se.—Puruta v. Ran¬ 
dall. 62 P.2d 157, 17 Cal.App.2d 384. 
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with statutory requirements as to lights is essential, 
however, in order to impose liability in this re¬ 
spect.®'^ It has been held that a statutory require¬ 
ment that every motor vehicle while in use on a 
public highway shall exhibit specified lights in front 
and in the rear is not applicable to a dead motor car 
which is being towed by a live one,^S and, there¬ 
fore, that the omission to have any lights on a ve¬ 
hicle which is being towed is not negligence as 
matter of law.69 It has also been held, however, 
under a statute requiring every motor vehicle to 
display a specified light at the rear at night, defin¬ 
ing a “motor vehicle’' as any vehicle propelled oth¬ 
erwise than by muscular power, and providing that 
■a motor vehicle drawing a trailer or other vehicles 
shall be deemed an automobile for the purposes of 
the act, that a train of vehicles drawn by a motor 
tractor is required to display the specified light on 
the rear vehicle.'^® 

The operator of a motor vehicle which collides 
with a vehicle being hauled by another motor ve¬ 
hicle is not necessarily chargeable with contributory 
negligence precluding recovery for an injury sus¬ 
tained in such collision where the road on the vehi¬ 
cle which is being towed is insufficiently lighted. 
The failure to display lights prescribed by govern¬ 
mental regulation does not necessarilv preclude re¬ 
covery for injury caused by another vehicle running 
into the vehicle being towed'^2 unless there was a 
causal connection between the lack of lights and the 

accident.'^s 

In cases involving injuries sustained in connec¬ 


tion with the operation of motor vehicles, -courts 
have had occasion to determine whether particular 
objects attached to, and towed by, motor vehicles 
may be regarded as “vehicles’' or “trailers" within 
the meaning of statutory regulations with respect 
to lights.*^^ 

§ 341. - Mode of Communication be¬ 

tween Operators 

In the absence of statutory requirement, persons en¬ 
gaged in towing automobiles through streets do not have 
an absolute duty to provide a code of signals for use be¬ 
tween the driver of the towing vehicle and the person on 
the towed vehicle. 

It has been held that there is not necessarily a 
duty on persons towing automobiles through the 
streets to provide a code of signals between the 
drivers of the towing and of the towed vehicles.'^S 

§ 342. Overcrowding 

Overcrowding with passengers which hampers the 
driver's control of a motor vehicle may constitute an ele¬ 
ment of negligence. 

The operator 'of a motor vehicle has the duty 
not to overcrowd the vehicle to the extent that such 
overcrowding will interfere with proper opera¬ 
tion,*^® and overcrowding a motor vehicle with pas¬ 
sengers to an extent that the driver's control of the 
car is hampered may be an element of negligence, 
especially where the existing conditions are such 
as to require special vigilance or caution on the part 
of the driver,*^® and negligence based on overcrowd¬ 
ing and other facts may impose liability for a re- 


67. Okl.—Spurrier v. Mallouf, 86 P. | 
2d 995, 184 Okl. 251, construing] 
Colorado statute with respect to 
rear lamp. 

68. Utah.—Musgrave v. Studebaker 
Bros. Co., 160 P. 117, 48 Utah 410. 

42 C.J. p 1020 note 69. 

69. Utah.—Musgrave v. Studebaker 
Bros. Co., supra. 

42 C.J. p 1020 note 70. 

70. Cal.—^Western Indemn. Co. v. 
Wasco Land, etc., Co., 197 P. 390, 
51 Cal.App. 672. 

71. La.—Murry v. Salley, App., 35 
So 2d 820. 

72. Wis.—Trudell v. James Cape, 
etc., Co., 202 N.W. 696, 187 Wis. 
27e. 

73w Wis.—Trudell v. James Cape, 
etc,, Co., supra. 

74. Bobsled or toboggan 

(1) A bobsled which is attached 
to, and is being drawn by, an automo¬ 
bile has been regarded as -a "trailer” 
within the meaning of a statute pre¬ 
scribing the lights which are to be 
carried by trailers.—Long v. Hicks, 
21 P.2d 281, 173 Wash. 17. 


(2) On the other hand, the view 
has been taken that a toboggan 
which is so attached and so being 
drawn is not a "vehicle" within the 
meaning of a regulatory statute with 
respect to lights.—Illingworth v. 
Madden, 192 A. 273, 135 Me. 159, 110 
A.LR. 1090. 

75. Utah.—Musgrave v. Studebaker 
Bros, Co., 160 P. 117, 48 Utah 410, 
416. 

42 C.J. p 1021 note 72. 

76. Pa.—Frank v. Cohen, 135 A. 624, 
288 Pa. 221. 

Violation of statute 

Operator of motorcycle and com¬ 
panion by riding on single seat in¬ 
tended for exclusive use of operator 
violated statute prohibiting any per¬ 
son from riding on any portion of ve¬ 
hicle not designed or intended for 
passengers, since operator is not a 
passenger and seat intended for his 
use was not intended or designed for 
use of passengers within meaning of 
statute.—James v. Hyers, 156 P.2d 
C9, 68 Cal.App.2d 23. 


77. La.—Herr v. Thames, App., 1'65 
So. '530. 

Pa.—McIntyre v. Pope, 191 A. 607, 
326 Pa 172—^National Bond & In¬ 
vestment Co. V. Gill, 187 A. 75, 123 
Pa. Super. 341—Toner v. Township 
of North Huntingdon, Com.Pl., 24 
West.Co.LJ. 40. 

42 C.J. p 1021 note 74. 

Overcrowding of front seat 

Fact that three persons were rid¬ 
ing in front seat of motor vehicle 
when it collided with another motor 
vehicle may be evidence of negli¬ 
gence of one of such persons.—Sheen 
V. Kubiac, 1 N.E.2d 943, 131 Ohio 
St. 62. 

Motorcycle 

A violation by motorcyclist of 
statute providing that no motorcycle 
shall be used to carry more persons 
at one time than the number for 
which it is designed and eguipped 
was negligence per se.—Suarez v. 
Katon, 299 N.W. 798, 299 Mich. 38. 

78. Conn.—^Dodge v. Toth, 110 A. 
454, 95 Conn. 75. 

42 C.J. p 10'21 note 75. 
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suiting injury.79 The fact that the driver’s seat of 
a motor vehicle is overcrowded does not, however, 
necessarily show wantonness or reckless want of 
concern for the probable consequences in driving 
such vehicle,so and, under a statute declaring reck¬ 
less driving unlawful and in terms including with¬ 
in its purview a case where an accident occurs due 
to the occupation of the front seat of a motor ve¬ 
hicle by more than a specified number of persons, 
mere occupation by the excessive number does not 
constitute negligence per se.si Negligence or al¬ 
leged negligence in overcrowding a motor vehicle 
does not preclude a recovery for an injury sus¬ 
tained in a collision involving another motor vehi¬ 
cle where such negligence or alleged negligence 
does not proximately contribute to such injury,S2 
and the fact that the number of persons riding in 
the front seat is excessive under the terms of some 
statutes defining "reckless driving” does not pre¬ 
clude such recovery where there is not a causal con¬ 
nection between such fact and the injury ;83 but, 
where the excessive number in the front seat caus¬ 
es overcrowding and restricts the driver’s ability to 
exercise effective control, and an injury in a col¬ 
lision with another vehicle results, the overcrowd¬ 
ing constitutes contributory negligence precluding 

recovery.84 


§ 343. Entering or Leaving Private Premises 

There is a duty to exercise reasonable or ordinary 
care in driving a motor vehicle into or out of private 
premises. 

The general rule requiring reasonable or ordi¬ 
nary care in the operation of a motor vehicle, dis¬ 
cussed supra § 247, applies when driving into or 
out of private premises.s^ 

§ 344. -^Turning in from Highway 

In turning to enter private premises from a street 
OP highway, the operator of a motor vehicle has the duty 
to use such care as the circumstances require to avoid 
the creation of a dangerous condition, and should give 
a signal of his intention to enter if a reasonable necessity 
for such signal exists. 

The operator of a motor vehicle in entering pri¬ 
vate premises from a highway has the duty to ex¬ 
ercise due care in the operation,and, according 
to the view taken in some cases, such operator 
should use the same degree of care in turning into 
private premises as is required in emerging from 
such premises.^'^ 

It is not necessarily wrongful or negligent for an 
operator to make a left turn in order to enter pri¬ 
vate premises from a street or highway®^ or to 
travel on the left side of the highway for that pur- 
pose.S^ In such case, the operator has a right to 
make a left turn if it would reasonably appear to 


79. Conn.—^Dodge v. Toth, supra. 

80. Kan.—Elliott v. Peters, 185 P.2d 
139, 163 Kan. 631. 

Beason for rule 

The driver's natural concern for 
his own safety and for the safety of 
the occupants of his vehicle would 
preclude any assumption that he was 
driving- with reckless unconcern for 
the probable results of his conduct 
based on the mere overcrowding.— 
Elliott V. Peters, supra. 

81. Pa.—-McClelland v. Copeland, 50 
A.2d 221, 3-55 Pa. 405. 

82. La.—Roper v. Brooks, 9 So.2d 
485, 201 La. 135—Schexnaildre v. 
Bledsoe, App., 194 So. 45—Thibo- 
daux V. Culotta, App., 192 So. 712 
—^American Employers’ Ins. Co. v. 
Giardina, App, 189 So. 145 

Overcrowding not Interfering with 
safe operation 

The rule stated in the text was 
applied where the overcrowding of 
the driver’s seat did not interfere 
with safe operation.—Schexnaildre v. 
Bledsoe, La.App., 194 So. 4'5—^Ameri¬ 
can Employers’ Ins. Co. v. Giardina, 
La.App., 189 So. 145. 

Motorcycle 

Ky.—^Woods V. Jaglowicz, 32 S.W. 
I2d 1, 235 Ky. 637. 
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La.—Murray v. Kaufman, App., 22 
So.2d 750. 

Mich.—'Suarez v. Kato-n, 299, N.W. 
798, 299 Mich 38. 

Va.—Gaines v. Campbell, 166 S.E. 
704, 159 Va. 504. 

83. Pa,—McClelland v. Copeland, 50 
A 2d 221, 356 Pa 405—Winner v. 
Greenleaf, 65 A.2d 682, 161 Pa. 
Super. 428. 

84. Pa.—^McIntyre v. Pope, 191 A. 
607, 3-26 Pa. 17.3. 

85. Minn.—Behr v. Schmidt, 288 N. 
W. 722, 206 Minn. 378. 

42 C.J. P 1021 note 77. 

86. Wis.—Braun v. Baudhuin, 9 N. 
W.2d 596, 243 Wis. 107. 

87. Wis.—^De Baker v. Austin, 287 
N.W, 720, 2:23 Wis. 39. 

88. U.S.—Jones v. Thompson, C.C.A. 

Tex., 80 P.-2d 456—Underhill v. 

Tabbutt, D.C.Pa,, 62 F.Supp. 11. 

Ky.—^Wilburn v. Simons, 196 S.W.2d 
35'6, 302 Ky. 7i52. 

Wis.—Bauer v. Bahr, 2 N.W.2d 698, 
240 Wis. 129. 

Turning in path of approaching ve¬ 
hicle 

Operator of motor vehicle has a 
right to make a left turn across the 
path of a vehicle approaching on the 
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highway from the opposite direction, 
to enter private premises, as long 
as turn is made in a careful manner. 
—Underhill v. Tabbutt, B.C.Pa., 62 
F.Supp. 11. 

Effect of stat-ute 

(1) A statute imposing- on an op¬ 
erator the duty to keep off the left 
side of a highway when he approach¬ 
es the crest of a hill does not pre¬ 
clude him from making a left turn 
from the highway in order to enter 
a private driveway justain front of 
the crest.—^Wilburn v. Simons, 196 
S.W.:2d 356, 302 Ky. 752. 

C2) A statute requiring that a 
vehicle shall normally be driven in 
lane nearest the righthand curb, 
shall be driven as nearly as prac¬ 
ticable within a sing^le lane, and on 
a three-lane highway shall not be 
driven in the center lane except when 
overtaking is not applicable to one 
endeavoring to cross the highway 
in order to enter premises on the op¬ 
posite side.—^Lee v. Hoff, 97 P.2d 715, 
163 Or. 374. 

89. Cal.—West V. Laurence, 183 P. 

2d 31. 81 Cal.App.2d 89. 

Iowa.—Richards v. Begenstos, 21 N- 

W.2d 23. 237 Iowa 398. 

N.J —^Weathers v. Fnedland, 15‘5 A. 

18, 9 N.J.Misc. 589. 
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an ordinarily and reasonably prudent person that 
he might do so without risk of collision,and such 
operator has the right to assume that the operator 
of another vehicle which is approaching on the 
highway will exercise ordinary care and will keep 
his vehicle under proper control in order to pass in 
safety,®^ and that such other operator will use his 
senses in order to avoid a collision.92 The oper¬ 
ator of a motor vehicle should exercise due care, 
however, in making a left turn from a highway to 
enter private premises. 9 ^ It is the duty of such op¬ 
erator to take steps to determine whether the left 
turn can be made in safety,^^ or, as sometimes stat¬ 
ed, to find such an opportunity as will permit him, 
in the exercise of due care, to cross without creat¬ 
ing a condition dangerous to others and himself,^® 
and he should drive on the left side only when an 
ordinarily prudent person could believe that the 


movement could be made in safety.9® He should 
not travel on the left side in contravention of a 
statute forbidding such travel unless the left side 
is clear of all traffic and presents a clear vision for 
a specified distance.9In making a left turn across 
the path of traffic proceeding from the opposite di¬ 
rection, while the operator of the turning vehicle is 
not necessarily obliged to stop,^^ unless stopping is 
required by a governmental regulation,^^ he has the 
duty to maintain a lookout,! to have his vehicle un¬ 
der control,^ and to proceed slowly.3 

In making a right turn to enter private premises 
from a highway, the operator must exercise due 
care in the operation.^ If reasonable care requires 
that a motor vehicle should make the approach for 
a right turn into a private driveway as close as 
practicable to the right edge of the roadway, the 
approach should so be made,^ regardless of wheth- 


90. Conn.—^Dug-gan v. Byrolly 
Transp. Co., 185 A. 85, 121 Conn. 
3'72. 

91. U.S.—Gray v. Dieckmann, C.C.A 
N.H., 109 F.2d 382—Underhill v. 
Tahbutt, D.C.Pa.. 62 F.Supp. 11. 

92. iConn.—^Duggan v. Byrolly 
Transp, Co., IS'5 A. 85, 121 Conn. 
372. 

93. Me.—Gustin v. Asskov, 151 A. 
443, 129 He. 494. 

N.H.—^L'Esperance v. Gherhume, 165 
A. !203. 85 N.H. 103. 

Care required 

(1) Extra precaution must he 
taken, particularly where the turn 
Is made between intersections on a 
much-traveled highway.—Mclver v. 
Alen, 262 P. 6, 33 Ariz. 28. 

C2) Extraordinary care or caution 
must be exercised. 

La.—Shirley v. Caldwell Bros. & 
Hart, App, 183 So. 581. 

Okl.—Caesar v. Phillips Petroleum 
Co.. 104 P.2d 429, 187 Okl. 559. 
Wash.—Onkels v. Stogsdill, 275 P. 
692, 151 Wash. 194. 

(3) Very high degree of care must 
be exercised.—Bennett v. De Leonar¬ 
do, 145 A. '61, :109 Conn 602, fol¬ 
lowed in Shelton v. De Leonardo, 145 
A. 63, 109 Conn. 608. 

94. Oal.—^Toung v. Cerrato, 37 P.2d 
1063, 2 CalApp.2d 421. 

La.—^Magazine Lumber Co. v-. De 
Paula, App., 197 So. 806. 

Mich.—Alley v. Klotz, 31 N.W.2d 816, 
320 Mich. 621. 

Care or duties in turning: 

Generally see supra § 303. 

Into intersecting highway see In¬ 
fra § 367. 

^Sffecli of staliute 

A statute making it the duty of 
an operator to keep ofC the left side 
of a highway when he approaches 
the crest of a hill requires him to 


exercise care under the circumstanc¬ 
es to turn to the left at a reasonably 
safe angle in attempting to enter a 
private driveway.—^Wilburn v. Si¬ 
mons, 196 S.W.‘2d 356, 30'2 Ky. 752. 

95. Wis.—Lardeau v. Johnson. 234 
N.W. 710, 203 Wis. 609. 

96. Cal.—^West V. Laurence, App, 
183 P.2d 31, 81 CaLApp 2d 89. 

97. Ky.—Davis v. Kunkle, 194 S.W. 
2d 513, 302 Ky. 268. 

98. Wis—^De Baker v. Austin, 287 
N.W. 720, 233 Wis. 39. 

99. La—^Austin v. Sumrall, 141 So. 
772, 19 La.App. 868. 

1. Ky.—^Davis v. Kunkle, 194 S.W.2d 
513, 302 Ky. 258. 

La.—^Harris v. r»igby, App., 29 So.2d 
806—Magazine Lumber Co. v. De 
Paula, App,, 197 So. 806—IVhite v. 
Halliburton Oil Well Cementing 
Co., App., 185 So. 53'7, rehearing 
denied 185 So. 68—Paul v. Brady, 
139 So. 492, 19 La.App. 37. 

Mich.—Alley v. Klotz, 31 N.W.2d 
SI'S, 3'20 Mich. 531. 

Wis,—De Baker v. Austin, 287 N.W. 

720, 233 Wis. 39. 

StLfilcieiicy of lookout 

(1) The view has been taken that 
the lookout should be as effective 
as stopping, or as effective as that 
required on entering a highway.— 
De Baker v. Austin, supra. 

('2) The view has also been ex¬ 
pressed that the operator of the 
turning car should exercise the 
same degree of care as to lookout as 
should be exercised at intersections. 
—^De Baker v. Austin, supra. 

(3) In a case, however, in which 
the operator who had made a left 
turn to enter private premises ap¬ 
parently sought to have applied tules 
applicable with respect to intersec¬ 
tions of highways, the distinction ^ 
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between the two situations was 
pointed out.—Lardeau v. Johnson, 
234 N.W. 710, 203 Wis. 509. 

2. Conn.—Bennett v. De Leonardo, 
145 A. 61, 109 Conn. 602, followed 
in Shelton v. De Leonardo, 145 A. 
63, 109 Conn. 608. 

La —Shirley v. Caldwell Bros. & 
Hart, App., 183 So. 681. 

3. Conn—Bennett v. De Leonardo, 
145 A. 61, 109 Conn. 602, followed 
in Shelton v. De Leonardo, 145 A. 
63, 109 Conn. 608. 

4. Minn.—Jovaag v. O'Donnell, 249 
N.W. 676, 189 Minn. 31'5. 

Crossing highway from position at 
left 

(1) In attempting to make a right 
turn from neutral ground to the left 
to enter private premises, the opera¬ 
tor of a motor vehicle must make 
certain that it is safe to make the 
movement.—^Weitkam v. Johnston, 
La.App., 5 'So.2d 68'2, rehearing de¬ 
nied 6 So.2d 54. 

(2) Where, in attempting to turn 
into a private driveway at his right, 
it is necessary for the operator first 
to go to the left side of the highway, 
it is his duty to make sure that he 
IS not placing his vehicle in the path 
of overtaking vehicles.—Globe In¬ 
demnity Co. V. Cook, La.App., 167 So. 
115. 

Compliance with statute 

The view has been taken that. In 
making a right turn into a private 
driveway, the operator had the duty 
to see that the abrupt change of 
direction could be made in safety in 
accordance with a statute regulat¬ 
ing turning from a direct line.—Jo¬ 
vaag V. O’Donnell, 249 N.W. 676, 189 
Minn. 315. 

5. Iowa.—^Anderson v. Strack, 17 N. 
W.2d 719, 236 Iowa 1. 
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er a statute prescribing such a method of turning 
at intersections applies.® According to some deci¬ 
sions an operator should comply with such a statu¬ 
tory provision in making a right turn,*^ and, in 
driving slowly in order to make a right turn, he 
should comply with a governmental regulation re¬ 
quiring slowly moving vehicles to keep as near as 
possible to the right-hand curb.® 

An operator who intends to turn from a highway 
into private premises must signal his intention to 
the drivers of other vehicles where any reasonable 
necessity therefor appears,® particularly where a 
signal is required by statute or other governmental 
regulation;^® but a statute requiring an automobile 
to be equipped with a horn or other signaling device 
does not require that such horn always be sounded 
before the machine is turned into a private drive¬ 
way/^ and it is not negligence to fail to sound the 
horn before making such turn in the nighttime, 
where the light from the headlights gives ample 
warning.^^ 

Failure of the operator of a motor vehicle to ex¬ 
ercise due care in turning from the highway into 
private premises constitutes negligence such 
failure may be the basis of liability for an injury 


proximately caused by such failure, or may con¬ 
stitute contributory negligence precluding recovery 
for an injury sustained in a collision involving an¬ 
other motor vehicle.^® The mere fact, however, 
that the operator of the turning vehicle was guilty 
of negligence does not preclude recovery by him 
for injuries sustained in a collision with another 
motor vehicle if such negligence did not contribute 
to the accident and injury.^® 

§ 345. - Emerging onto Highway 

a. In general 

b. Backing out 

a. In General 

Before entering a highway from private premises, 
the operator of a motor vehicle should satisfy himself 
that the entry may be made in safety, and he must ex¬ 
ercise due care to avoid collision with an approaching 
vehicle. 

It is the duty of the operator of a motor vehicle 
not to enter a highway from private premises or 
a private driveway before satisfying himself that 
the entry may be made with safety,^'^ and the gen¬ 
eral rule is that he should exercise reasonable or 
ordinary care,^® or care commensurate with the sit- 


6. Iowa.—^Anderson v. Strack, supra. 

7. Minn.—Jovaag v. O’Donnell, 1249 
N.W. 676, 189 Minn. 315 

8. La.—^Weitkam v. Johnston, App., 
5 So.2d 582, rehearing denied 6 So. 
2d 54. 

9. Conn.—^Bennett v. De Leonardo, 
145 A. 61, 109 Conn. 602, followed 
in Shelton v. De Leonardo, 145 A. 
63, 109 Conn. 608. 

La.—^White v. Halliburton Oil Well 
Cementing Co., App., 183 So. 537, 
rehearing denied 185 So. 68—Globe 
Indemnity Co. v. Cook, App., 167 
So. 115. 

42 C.J. p 10'21 note 79. 

10. Cal.—^Toung v. Cerrato, 3'7 P.2d 
1063, 2 Cal.App.2d 421. 

Ky.—Wilburn v. Simons, 196 SW.2d 
356, .302 Ky 752—^Davis v. Kunkle, 
:194 ,S.W.2d 1513, 302 Ky. 2'58. 

La.—Weitkam v. Johnston, App., 5 
•So.2d 58‘2, rehearing denied 6 So.2d 
154. 

Mich.—Alley v. Klotz, 31 N.W.2d 816, 
320 Mich. 621. 

Ohio.—Ruf£o V. Randall, 52 N.E.2d 
750, 72 Ohio App. 396. 

11. Wis.—Henderson v. O’Leary, 187 
N.W. 994, 177 Wis. 130, 24 A.L.R. 
942. 

12. Wis.—^Henderson v. O’Leary, su¬ 
pra. 

13. La.—^Weitkam v. Johnston, ApP-, 
5 So.2d 582, rehearing denied 6 So. 
I2d 64—^Magazine Lumber Co. v. 
De Paula, App., 19'7 So. 806. 


Wis.—^Lardeau v. Johnson, 234 N.W. 
710, 203 Wis. 609—De Baker v. 
Austin, 287 N.W 720, 233 Wis. 39. 
Negligence as matter of law 
Minn.—^Faber v. Herdliska, 260 N.W. 
500, 194 Minn. 321—Jovaag v. 

O’Donnell, 249 N.W. 676, 189 Minn. 
315. 

Utah.—CederlofC v. Whited, 169 P.2d 
777, 110 Utah 45. 

Wis.—^Lardeau v. Johnson, 234 N.W. 
710, 203 Wis. 509. 

14- Conn.—Bennett v. De Leonardo, 
145 A. 61, 109 Conn. 602, followed 
in Shelton v. De Leonardo, 145 A. 
63, 109 Conn. 608. 

Iowa.—^Anderson v. Strack, 17 N.W. 

'2d 719, 236 Iowa 1. 

La—White v. Halliburton Oil Well 
Cementing Co., App., 183 So. 637, 
rehearing denied 183 So. 68. 

Me—Gustin v. Asskov, 151 A 443, 
129 Me 494 

Wis.—^De Baker v. Austin, 287 N.W. 
730, 233 Wis. 39—^Lardeau v. John¬ 
son, 234 N.W. 710, 203 Wis. 509. 
Negligence held proximate cause of 
injury 

Ky.—^Davis v. Kunkle, 194 6.W.2d 
'513, 302 Ky. 258. 

La.—Austin v. Sumrall, 141 So. 772, 
19 La.App. 8'68. 

-yy-is.—^De Baker v. Austin, 287 N.W. 

720, 233 Wis. 39. 

Failure to give signal 

Failure of driver of overtaken au¬ 
tomobile to give statutory signal be¬ 
fore makiing left turn at private lane, 
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constituted negligence which was the 
proximate cause of collision with 
overtaking car and rendered the op¬ 
erator of turning car liable.—Young 
V. Cerrato, 37 P.2d 1063, -2 Cal.App. 
2d 431. 

15. La.—^Weitkam v. Johnston, App., 
5 So.2d 582, rehearing denied 6 So. 
2d 54—Magazine Lumber Co. v. 
De Paula, App., 197 So. 806—Paul 
V. Brady, 139 So. 492, 19 La.App. 37. 

Minn.—Faber v. Herdliska, 260 N.W. 
500, 194 Minn. 331—Jovaag v. 

O’Donnell, 249 N.W. 676, 189 Minn. 
3r5. 

16. Mich.—Alley v. Klotz, 31 N.W.2d 
816, 320 Mich. 5'21. 

17- La.—Smith v. Interurban 
Transp. Co., 5 La App. 704. 

Pa.—Boose v. Walker, 86 Pa.Super. 
218. 

Va.—Temple v. Moses, 8 S.E 2d 262, 
175 Va. 320. 

Wash,—^Cooney v. Tacoma Moving & 
Storage Co., 285 P. 667, 15*5 Wash. 
628. 

Euteriug from private alley 
La. —Scruggs v. V. Frank Lynn Co., 
App.. 6 So.2d 8'6. 

18. Ala.—W. M. Templeton & Son 
V. David, 173 So. 231, 233 Ala. 
■616. 

Minn.—^Behr v. Schmidt, '288 N.W, 
7'22, 206 Minn. 378. 

Ohio—Boyd v. Hadley, App., 69 N.E. 
2d 676- 
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uation,^9 to avoid cx>llision with an approaching ve¬ 
hicle although, by virtue of some general statutes 
governing the operation of motor vehicles, the op¬ 
erator must exercise the highest degree of care to 
discover trafSc on the street and, where the sit¬ 
uation is a very dangerous one, he should exercise 
all care, caution, and prudence which he can ex- 
ercise.^^ Such operator should keep a lookout for 
vehicles approaching along the highway ,22 give am¬ 
ple warning by signal of his approach to the high¬ 
way when this is reasonably necessary,23 have 
lights on his vehicle or give other sufficient warn¬ 
ing where the circumstances require such lights or 
warning,24 have his machine under control,25 
emerge at a reasonable speed, 2 6 and, under some 
circumstances, yield one half the traveled portion 


of the highway to an oncoming vehicle, 2 7 in sum¬ 
mary, the operator should not enter the highway 
suddenly and without warning.28 

The operator of the emerging vehicle should not 
attempt to cross the highway in front of a vehicle 
approaching thereon29 unless the situation and cir¬ 
cumstances are such that in the exercise of ordi¬ 
nary care he believes, and is warranted in believ¬ 
ing, that he can do so safely,30 and, according to 
some decisions, the operator of a motor vehicle may 
not go into the highway in front of another motor 
vehicle traveling at a rapid rate of speed and re¬ 
ly for safety on the operator of such other vehicle 
to pass to the side to prevent a collisions^ or to op¬ 
erate such other vehicle with due care and without 
negligence.32 According to some authorities, how- 


Va.—Temple v. Moses, 8 S.E.2d 262, 
175 Va. 320. 

42 C.J. p 1022 note 88. 

Unobstructed view 
One entering highway from private 
driveway, when view is tinohstructed, 
must not proceed unless reasonably 
prudent and cautious person would 
believe highway could be entered 
with safety to others.—^^Garstensen v. 
Thomsen, 245 N.W. 734, '215 Iowa 427. 

19. Mich.—Hazzard v. Heneveld, 248 
ir.W. 61'2, 263 Mich. 253. 

20. Mo,—Bush V. Kansas City Pub¬ 
lic Service Co., 189 S.W2d 331, 350 
Mo. 876. 

21. La.—Scruggs v. Frank L 3 nin 
Co., App., 6 So.2d 85. 

22. 'Cal.—'Springer v. Pacific Fruit 
Exchange, 268 P. 951, 92 Cal App. 
732. 

Iowa.—^Wood V. Branning, 244 N.W. 
•658, '215 Iowa 59. 

La.—Bendish v. Roberts, App., 24 
'So.'2d 688—General Exchange Ins. 
Corporation v. Kelly, App., 198 So. 
376—Daricek v. Forrest, App., 173 
So. 601—Stroud v. Davis-Lawhcad 
Funeral Home, App., 1'54 So. 476— 
Smith V. Interurban Transp. Co., 
5 La App. 704 

Neb.—Klaus v. Soloman Valley Stage 
Lines Co., 264 N.W. 747, 130 Neb. 
325. 

Pa.—Cahall v. Shea, Gom.Pl., 34 Del. 
Co. 374. 

Va.—Temple v. Moses, 8 S.E.2d 263, 
175 Va. 320. 

Wash.—'Cooney v. Tacoma Moving & 
Storage Co., ■2S'5 P. 667, 155 Wash. 
628. 

Wis.—^Landskron v. Hartford Acci¬ 
dent & Indemnity Co., 6 N.W.2d 
178, 241 Wis. 44‘5—^Carlson V. Stras- 
ser, 12 N.W.2d i233, 239 Wis 531. 

42 C.J. p 1022 note 84. 

EKtexLt of duty 

(1) Motorist entering highway 
from private premises who has duty 
to look for traffic thereon, must do 


so in such a way that purpose of 
looking is accomplished.—Stroud v. 
Davis-Lawhead Funeral Home, La. 
App., 154 So. 476. 

(2) Such a driver is legally bound 
to see what he could have seen by 
a reasonable exercise of the sense of 
sight.—Richie v- Natchitoches Oil 
Mill, La.App., 178 So. 752. 

(3) The duty to look for approach¬ 
ing vehicles implies duty to see what 
was in plain sight, unless some rea¬ 
sonable excuse for not seeing is 
shown. 

Iowa.—^Kemmish v. McCoid, 185 N.W. 

6'28, 193 Iowa 958. 

Neb.—^Vandervert v. Robey, 225 N.W. 

36, 118 Neb. 385. 

23. Cal.—Nix v. Woodworth, 53 P.2d 

765, 'll Cal.App 2d 322—Springer v. 

Pacific Fruit Exchange, 2i6S P. 9'51, 

92 Cal.App. 732—^Uhl v. Fertig, 206 

P. 467, 56 Cal App. 718. 

Pa.—Boose v. Walker, 86 Pa Super. 

218. 

Crossing highway between private 
premises 

(1) A statute which provides that 
the driver of a vehicle on a highway 
before starting, stopping or turning 
from a direct line shall give a signal 
whenever the operation of any other 
vehicle may be affected does not ap¬ 
ply to the crossing of a highway by 
a vehicle from private premises on 
one side of the highway directly to 
private premises on the other side.— 
Lee v. Hoff, 97 P.:2d 715, 163 Or. 
374. 

(2) Notwithstanding the statute 
did not apply, the operator was re- 
auired to make known his intention 
to cross if due regard for the safety 
of others demanded.—Lee v. Hoff, 
supra. 

(3) The common law makes no ar¬ 
bitrary demand that a signal be giv¬ 
en before crossing when there is no 
one upon the highway to see it.— 
Lee V. Hoff, supra. 
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24. Mich.—Meehl v. Barr Transfer 
Co., 296 N.W. 844, 296 Mich. 697. 

25. Ill.—^Kuchler v. Stafford, 185 Ill. 
App. 199.. 

26. La.—Scruggs v. V. Frank Lynn 
Co., App., 6 So.'2d 86. 

Mich.—^Meehl v. Barr Transfer Co., 
29G N.W. 844, 296 Mich. 697. 

42 C J. p 1022 note 87. 

27. Iowa.—Schuster v. Gillispie, 251 
N.W. 73-5, 217 Iowa 38'6. 

28. La.—^Peters v. Crescent For¬ 
warding & Transportation Co., 130 
iSo. 367, 14 La App. 673. 

29. ’Iowa.—^Kemmish v. McCoid, 185 
N.W. 628, 193 Iowa 058. 

La.—^Haddad v. Endom's Transfer & 
Storage Garage, App., 150 So. 870— 
Smith V. Interurban Transp. Co., 
'5 La.App. 704. 

N.C.—Ingram v. Smoky Mountain 
Stages, 35 •S.E 2d 337, '225 N.C. 
444. 

Va.—Temple v. Moses, 8 S.E.2d 262, 
176 Va. 320. 

Emerging in front of approaching 
vehicle where regulation requires 
yielding of right of way by opera¬ 
tor of emerging vehicle see infra 
§ 347 b. 

30. Iowa.—^Kemmish v. McCoid, 185 
N.W. 628, 193 Iowa 958. 

Wis.—Janz V.. Rounds, 206 N.W. 833, 
188 Wis. 612. 

42 C.J. P 1022 note 90. 

Beasouable appearance of safety 
Automobile driver is not guilty of 
contributory negligence in driving 
onto arterial highway from private 
drive in front of vehicle approaching 
intersection, if reasonably apparent 
to him that he can do so safely — 
Tinley v. Chambers Implement Co., 
249 N.W. 390, 216 Iowa 4'58. 

31. Iowa.—Kemmish v. McCoid, 185 
N.W. 628, 193 Iowa 958. 

32. Iowa.—Kemmish v. McCoid, su¬ 
pra. 
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ever, the operator emerging into a highway from 
private premises may presume that the operator 
of another vehicle approaching on the highway 
will exercise the highest degree of carets and will 
not exceed the prescribed speed limit.34 

Failure of the operator of a motor vehicle to ex¬ 
ercise due care in entering a highway from private 
premises may be the basis of liability for injuries 
proximately caused by such failure,35 and such fail¬ 
ure may constitute contributory negligence preclud¬ 
ing recovery for an injury sustained in a collision 
involving another motor vehicle.36 On the other 
hand, negligence in emerging from private prem¬ 
ises will not impose liability for injuries not proxi¬ 
mately caused thereby.37 

A statute prescribing the duties of the operator 
of a motor vehicle in entering a highway from a 
private driveway must be given a reasonable con¬ 
struction. ^ 8 

Stopping before entering highway. The opera¬ 
tor of a motor vehicle should stop before emerging 
from a private alley where stopping is essential to 
assure safety,39 and under the terms of some stat¬ 


utes or ordinances the operator has the duty to stop 
before entering a public street or highway from 
private premises or a private driveway,or from 
a private alley.^^ The purpose of such a statute is 
to require a timely stop before entering on the trav¬ 
eled portion of the highway,^^ or, as sometimes 
stated, to assure a proper lookout by the operator of 
the emerging vehicle,*^3 and the statutory require¬ 
ment carries with it the implied duty to use the 
senses of sight and hearing to ascertain whether 
danger is present^^ and to ascertain that the way 
is clear before entering the highw'ay.'*® An opera¬ 
tor cannot excuse his failure to comply with the 
statutory duty to stop by relying on a presumption 
that another motor vehicle on the highway is being 
driven at a careful and prudent speed.^® Failure 
to comply with the statutory duty to stop may con¬ 
stitute negligence,47 and such failure may be the 
basis of liability for an injury proximately caused 
by such failure, ^8 and may constitute contributory 
negligence precluding recovery for an injury sus¬ 
tained in a collision with another motor vehicle.'^® 

The fact that the operator of the emerging ve¬ 
hicle stops before entering the highv/'ay does not 


33. Mo.—^Wlieeler v. Breeding-, App , 
109 S.W.2d 123'7. 

34. La.—Fontanille v. Ducote, App., 
155 So. 46. 

35. Iowa.—^Wood v. Branning, 244 N". 
W. 6'58, 21'5 Iowa 59—Stilson v. 
Ellis, 225 N.W. 346. 208 Iowa 1157. 

La,—Peters v. Crescent Forwarding 
& Transportation Co., 130 So 367, 
14 La.App 673. 

Mich—Hazzard v. Heneveld, 248 IS". 

W. 612, '263 Mich. 253. 

Ohio.—Hufto v. Randall, 52 N.E.2d 
750, 72 Ohio App. 39'6. 

Injury sustained in avoiding collision 
Injury which was sustained in at¬ 
tempt to avoid collision with de¬ 
fendant's automobile entering road 
from yard without signal was re¬ 
sult of defendant's negligence and 
defendant might be held liable.— 
Fowler v. Underwood, 13'7 S E. 155, 
193 N.C. 402. 

Ice on pavement not proximate cause 

Emerging operator's negligence 
was proximate cause of collision and 
not icy condition of pavement.—Stil¬ 
son V. Ellis, 225 NW. 346, 208 Iowa 
1157. 

38. Iowa.—^Hermon v. Egy, 207 N.W. 
116—^Kemmish v. McCoid, 185 N. 
W. 628, 193 Iowa 958. 

La.—Bendish v. Roberts, App., 24 So. 
2d 688. 

Mich.—^Wilson v. Michigan Interstate 
Motor Freight, 281 N.W. 552, 286 
Mich 99. 

N.T.—Baum v. Feldman, 285 N.T.S. 
2*5, 246 App.Div. 841. 


Ohio.—^Bohn v. Deyo, S’o N.E.2d 451, 
66 Ohio App. 600. 

Pa,—Boose v. Walker, 86 Pa.Super. 
218. 

Wash—Cooney v. Tacoma Moving & 
Storage Co., 285 P. 667, 155 Wash. 
628. 

Injury to occupant 

There cannot be a recovery for 
injury to the occupant of an emerg¬ 
ing vehicle, sustained in a collision 
with another motor vehicle, if the 
negligence of the operator of the 
emerging vehicle is the sole cause of 
the collision and of the injury.— 
Smith V. Interurban Transp. Co., 5 
La,App. 704. 

37. La.—Fontanille v. Ducote, App., 
155 So. 46. 

Mass,—Rizzo v. Ahem, 179 N.E. '244, 
278 Mass. 5. 

38. Va—Temple v. Ellington, 12 S. 
E.2d S2'6, 17'7 Va. 134. 

39- La,—Scruggs v. V. Frank Lynn 
Co., App., 6 So.2d 86. 

40- Mich.—Cebulak v. Lewis, 32 N. 
W.2d 21, 320 Mich. 710—^Rasmussen 
V. McEachron, 264 N.W. 342, 274 
Mich. !200—^Hazzard v. Heneveld, 
248 N.W. 612, 263 Mich. 253. 

Va.—Temple v. Moses, 8 S.E.2d 262, 
175 Va. 320. 

Wis.—^Kasper v, Kocher, 4 N.W.2d 
158, 240 Wis. 629. 

When view obstructed 
Iowa.—^Hunter v. Irwin, 263 N.W. 
34, 1220 Iowa 693—Tinley v. Cham¬ 
bers Implement Co., 249 N.W. 390, 
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216 Iowa 458—^Wood v. Branning, 
244 N.W. 658, 215 Iowa 59. 

41. Wash.—^Weaver v. McClintock- 
Trunkey Co., Ill P.2d 570, 8 Wash. 
■2d T54, opinion adhered to 114 P.2d 
1004, 8 Wash.2d 154. 

42. Mich.—Pierson v. Bailey Prod¬ 
ucts Co., 298 N.W. 518, 298 Mich. 
243. 

43- Wash.—Weaver v. McClintock- 
Trunkey Co., Ill P.2d 570, 8 Wash. 
2d 154, opinion adhered to 114 P.2d 
1004, 8 Wash.2d 154. 

Wis.—De Baker v. Austin, '28'7 N.W. 
720, 2-23 Wis. 39. 

44. Iowa.—^Hunter v. Irwin, 263 N. 

W. 34, 220 Iowa 693—Wood v. 

Branning, 244 N.W. 658, 215 Iowa 
'59. 

45. Mich.—^Rasmussen v. McEach¬ 
ron, 2*64 N.W. 342, 274 Mich. 200. 

46. Va.—Temple v. Moses, 8 S.E.2d 
‘262, 175 Va. 320. 

47- Iowa.—^Wood v. Branning, 244 
N.W. 658, 215 Iowa 59, 

Mich—^Rasmussen v. McEachron, 264 
N.W. 342, 274 Mich. 200. 

Wis.—^Kaspar v. Kocher, 4 N.W.2d 
158, 240 Wis. 629. 

Failure to stop and to look 

If an operator fails to stop as re¬ 
quired by statute and also to look, 
he is guilty of negligence.—Temple 
V. Moses, 8 S.E.2d 262, 175 Va. 320. 

48- Iowa.—^Wood V. Branning, 244 N. 
W. 658, 215 Iowa 69. 

49. Mich.—^Rasmussen v. McEach¬ 
ron, 264 N.W. 342, 274 Mich. 200. 
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relieve him from further responsibility with re¬ 
spect to the exercise of due care.50 

h. Backing Out 

In backing from private premises onto a highwayi 
the operator of a motor vehicle must exercise a high 
degree of care and caution to avoid injury to a person, 
aed collision with another vehicle, on the highway. 

Backing out from private property onto a public 
highway is an operation demanding a high degree 
of skill and caution^i to avoid danger or injury to 
any person on the high way 52 or collision with any 
vehicle thereon.53 The care required in such case 
has been characterized as ordinary care,54 great 
care,55 such care as a prudent person with a reali¬ 
zation of the extreme danger should exercise,55 and 
that degree of caution and vigilance that an ordi¬ 
narily careful and vigilant driver would exercise 
under similar circumstances to avoid collision with 
■approaching vehicles ;57 and it has been stated that 
an operator should not proceed into the highway 
unless, as a reasonably prudent and cautious per¬ 
son, he believes, and has a right to believe, that en¬ 
try may be made with due regard to other vehicles 
approaching on the same side of the highway.^S 
Usually one engaged in such operation must use 
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greater care than would be required of one driv¬ 
ing along the highway. 5 9 

It is the duty of the operator to keep a lookout,5® 
signal his approach when such a warning to others 
is reasonably necessary,®^ move at a moderate 
speed,52 stop when a necessity therefor becomes ap¬ 
parent,® 2 and, at night, have suitable lights on his 
car.®^ An operator in backing has the right, how¬ 
ever, to assume that the driver of a vehicle ap¬ 
proaching on the highway will exercise care and 
diligence.®® 

A person chargeable with negligence in a back¬ 
ing operation may be liable for resultant injuries,®® 
and want of due care in backing may constitute con¬ 
tributory negligence precluding recovery for an in¬ 
jury sustained in a collision involving another mo¬ 
tor vehicle.®*^ 

§ 346. - Crossing Sidewalk 

The operator of a motor vehicle, in crossing a side¬ 
walk, should use due care to avoid inj'ury to a person 
who is properly using such sidewalk. 

Pedestrians have the right of way on a side¬ 
walk,®® and it is incumbent on the operator of a 
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50. La.—^Haddad v. Endom's Trans¬ 
fer & Storage Garage, App., 150 So. 
8'70. 

51. La.—Dipino v. Joe Gulino & 
Son, App., 154 So. 77'5. 

Neb.— Corpus Juris quoted in Chew 
V. Coffin, 12 N.W2d S39, 841, 144 
Neb. 170— Corpus Juris quoted in 
Vandervert v. Hobey, 225 N.W. 36, 
37, 118 Neb. 395. 

42 C.J. p 1022 note 91. 

Backing across sidewalk see infra 
§ 346. 

52. Neb.— 'Corpus Juris quoted in 
Chew V. Coffin, 12 N.W.2d S39, 841, 
144 Neh. 170— iCorpus Juris quoted 
in Vandervert v. Robey, '2'25 N.W. 
36, 37, 118 Neb. 39'5. 

42 'C.J. p 1022 note 92. 

53. Cal.—^Provin v. Continental Oil 
Co., 1121 P.2d 740, 49 Oal.App.2d 
417. 

Neb.— ^Corpus Juris quoted in Chew 
V. Coffin, l!2 N.W 2d 839, 841, 144 
Neb. 170— Corpus Juris quoted in 
Vandervert v. Robey, 225 N.W. 36, 
3'7, 118 Neb. 395. 

42 C.J. p 1022 note 93. 

Backing truck and trailer 

Wash.—^Sodden v. Reinhardt, 106 P.2d 
674, 6 Wash.2d 689. 

54. Tenn.—^Prye v. Elkins, 122 SW. 
2d 827, '22 Tenn.App. 317. 

65. La. —^Honeycutt v. Carver, App., 
25 So.2d 99. 

66. La—^Dipino v. Joe Gulino & Son, 
App., 154 So. 772. 


Extent of care required 

This IS the full extent of the care 
required.—^Dipino v. Joe Gulino & 
Son, supra. 

57. Wash.—Jellum v. Grays Harbor 
Fuel Co., 295 P. 939, 160 Wash. 
585. 

Facts constituting negligence 
Driver of large truck backing from 
private driveway into heavily trav¬ 
eled street obstructing traffic which 
could not be observed by driver was 
negligent with respect to a collision 
with another vehicle on highway.— 
Jellum V. Grays Harbor Fuel Co, su¬ 
pra. 

58. Iowa.—Carstensen v. Thomsen, 
245 N.W. 734, 215 Iowa 427. 

59. La.—^Parker v. Baker Gasoline 
Co., Inc., 3 La App. 711. 

Neb—Corpus Juris quoted in Chew 
V. Coffin, 12 N.W.2d 839, 841, 144 
Neb. 170—Corpus Juris quoted in 
Vandervert v. Robey, i225 N.W. 36, 
37, 118 Neb. 395. 

60- Iowa.—Carstensen v. Thomsen, 
24'5 N.W. 734. 215 Iowa 427. 

La.—^Honeycutt v. Carver, App., 25 
So.2d 99. 

Mich.—^Kinsler v. Simpson, 240 N.W. 

98, 257 Mich. 7. 

42 C.J. p 1022 note 95. 

Extent of duty 

(1) One backing an automobile out 
of a private driveway into a public 
highway has duty to ascertain 
whether any traffic is approaching 
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from either direction.—^Honeycutt v. 
Carver, La.App., '26 So.!2d 09. 

(2) In backing, operator has duty 
to look not only before he begins to 
back but also while he is in the act 
of backing.—Frye v. Elkins. 122 S. 
W.2d 827, 22 Tenn App. 317. 

61. Mich.—Kinslor v. Simpson, 240 
N.W 98, 257 Mich. 7. 

Mo.—^Herrin v. Stroh Bros. Delivery 
Co., App.. 263 SW. 8'71. 

62. Mo.—Herrin v. Stroh Bros. De¬ 
livery Co., supra. 

63. R.I.—^Woodward v. O’Driscoll, 
118 A. 869, 44 R.I. 487. 

42 C.J. p 1022 note 98. 

64. Mo—^Herrin v. Stroh Bros. De¬ 
livery Co., App., 263 S.W. 871. 

42 C.J. p 1022 note 90. 

65. Vt.—'Grossman v. Perkins, 141 A. 
594, 101 Vt. 94. 

66. La.—^Honeycutt v. Carver, App., 
25 So.2d 99. 

Mich—Kinsler v. Simpson, 240 N.W. 
98, 2'57 Mich. 7. 

Neb.—Chew v. Coffin, 1:2 N.W.2d 839, 
144 Neb. 170—Vandervert v. Robey, 
225 N.W. 36, 118 Neb. 395. 

liability of defendant not shown 
La.—^De Windt v. Rouseo, App., 28 
So.2d 53. 

67. Mich.—^Wilson v. Michigan In¬ 
terstate Motor Freight, 281 N.W. 
552, 286 Mich. 99. 

Tenn.—^Frye v. Elkins, 122 S.W.2d 
827, i22 Tenn.App. 317. 

68. Neb. — Corpus Juris quoted m 
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motor vehicle, in crossing a sidewalk, to exercise 
due care to avoid endangering or injuring persons 
who are properly using the sidewalk.**^ Generally 
there is a duty to exercise reasonable or ordinary 
care to avoid injury to a pedestrian in such case,'^^* 
or care commensurate with the conditions^! With 
respect to backing a motor vehicle across a side¬ 
walk, the operator is not an insurer of the safety 
of pedestrians'^^ and an inference of negligence 
does not arise, merely from the occurrence of an 
injury.'^^ With respect to such backing, the general 
rule has been announced that the operator has the 
duty to exercise reasonable or ordinary care to 
avoid injury to a pedestrian,'^^ or such diligence or 


care as is commensurate with the character of the 
situation'^5 or with the probable harmful conse¬ 
quences to pedestrians in the event of want of such 
care;"^® but it has also been laid down that extra¬ 
ordinary precaution should be taken in view of the 
dangerous character of the operation,and that 
the operator must use greater care than is required 
in driving along a highway.'^* 

It is incumbent on the operator to make reason¬ 
able use of his senses,to keep a iQokout,^® to 
notify or warn persons who are properly using the 
sidewalk of his approach,®! to move reasonably 
slowly,®^ and to stop when a necessity for stopping 


Chew V. Coffin, 12 N.W.2d 839, 842, 
144 Neb. 170. 

42 C.J. p 1022 note 1. 

Duties of operators of motor vehi¬ 
cles as to pedestrians generally see 
infra §§ 382-389. 

Kight of way as affecting contribu¬ 
tory negligence of pedestrian on 
sidewalk crossing private driveway 
see infra § 474. 

Person on roller skates is pedes¬ 
trian within traffic ordinance giving 
right of way over commercial drive¬ 
way to pedestrian passing on side¬ 
walk—Leopold V. Williams, 8 ]Sr.E.2d 
476, 54 Ohio App. 640. 

69. Neb.—iCorpus Juris QL^ioted In 
Chew V. Coffin, 12 N.W.2d 839, 842. 
144 Neb. 170. 

42 C.J. p 1092 note 3. 

Pxtent of care 

A motorist at a private crossing 
of a sidewalk, especially one that is 
customarily used, must exercise 
same degree of care as at an ordi¬ 
nary public street crossing.—Tews v. 
Bamrick, 26 N.W.2d 499, 148 Neb. 
59. 

Effect of others assisting driver 
The fact that others were assist¬ 
ing or attempting to assist driver 
in safe movement of motor vehicle 
would not relieve him of his pri¬ 
mary and continuing duty to exercise 
care and prudence in its operation so 
as not to injure others.—Withey v. 
Hammond Lumber Co., 35 P.2d 1080, 
140 Cal.App. 687. 

Statute not applicable 
Where pedestrian was injured 
when motor vehicle, standing across 
sidewalk, suddenly started into 
street, statute reqtuiring driver of ve¬ 
hicle on public highway, before 
starting, to see first that such move¬ 
ment can be made in safety was not 
applicable, since private driveway 
from which motor vehicle was 
emerging and sidewalk were not pub¬ 
lic highways within statute.—^Withey 
V. Hammond Lumber Co., suprcL 


Negligence not shown 
Pa—^Kaschenbach v. Ferguson, Com. 
PI., 3'7 Luz.Leg.Reg. 29. 

70. Cal.—Withey v. Hammond Lum¬ 
ber Co., 35 P2d 1080, 140 Cal. 
App. 587—Brandes v. Freitas, 2 P. 
2d 830, 116 Cal.App. 459. 

Ky.—Guyan Chevrolet Co. v. Dillow, 
95 ,S.Wj2d 796, 800. 264 Ky. 812. 
Meaning of ^‘ordinary care” 

In this connection it has been stat¬ 
ed that “the term ‘ordinary care' is a 
relative one, and the standard by 
which it is to be measured varies 
with the circumstances attending the 
particular case, since care must be 
in proportion to danger to be avoided 
and conseauences that may reason¬ 
ably be anticipated.”—Guyan Chevro¬ 
let Co. V. Dillow, supra. 

Measured by care of reasonably pru¬ 
dent person 

Operator of motor vehicle, in mak¬ 
ing a left turn into private driveway 
across sidewalk, is required to take 
such precautions as a reasonably 
prudent person would take under the 
circumstances reasonably appearing 
to him at the time, and is not re¬ 
quired to know in advance that such 
movement of the automobile can be 
made in safety.—Sunseri v. Dime 
Taxi Corporation, 135 P.2d 6'54, 57 
Cal.App.2d 926. 

71. Mich.—Tuttle v. Briscoe Mfg. 
Co., 155 N.W. 724, 190 Mich. 22. 

72. La.—^Levy v. White, App., 5 So. 
2d 28—^Dipino v. Joe Gulino & 
Son, App., 154 So. 772. 

73. Colo.—^McMillan v. Keck, 260 P. 
1079, 8!2 Colo. 434. 

74. Cal.—Brandes v. Freitas, 2 P.2d 
830, 116 Cal.App. 4'50. 

Ky.—Guyan Chevrolet Co. v. Dillow, 
95 S.W.2d 796, 264 Ky. 812. 

I^eb.—Chew v. Coffin, 12 N.W.2d 839, 
144 Neb. 1*70. 

75. Ky.—Guyan Chevrolet Co. v. 
Dillow, 95 S.W.2d 79'6, 264 Ky. 812. 

La.—^Dipino v. Joe Gulino & Son, 
App., 154 So. 772. 
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76. Mass.—Thomas v. Spinney, 39 
N.E.2d 753. 310 Mass. 749. 

77. La.—^Levy v. White, App., 5 So. 
2d 28—^Hight v. Casanas, 6 La. 
App. 30 

Antlcipatioii of presence of pedes¬ 
trians 

A person backing automobile from 
private driveway onto street was 
bound to know that pedestrians were 
likely to be present on sidewalk, de¬ 
manding extraordinary precautions, 
especially in view of prevailing 
darkness and presence of hedgro 
which obscured driver’s vision.— 
Levy V. White, La.App., 5 So.2d 28. 

78. La.—^Levy v. White, supra. 

79. Ky.—Guyan Chevrolet Co. v. 
Dillow, 95 S.W.2d 796, 264 Ky. 
81'2. 

80. Cal.—^Brandes v. Freitas, 2 P.2d 
830, 116 Cal.App. 459. 

Backing across sidewalk 
Ky.—Guyan Chevrolet Co. v. Dillow, 
915 S.W.2d '796, 264 Ky. 812—^Levy 
V. White, La.App., 5 So.2d 28. 
]s^eb.—Chew v. Coffin. 12 N.W.2d 839, 
144 Neb. 170. 

Duty to see that no one on sidewalk 

Public policy requires that person 
about to drive motor vehicle across 
sidewalk must, at his own peril, see 
that there is no one on that pan of 
sidewalk over which such vehicle is 
about to pass.—^Hahn v. Anderson, 
192 A. 489, 326 Pa. 463. 

81. Neb.— Corpus Juris quoted In 
Chew V. Coffin, 12 N.W.'2d 839, 842, 
144 Neb. 170. 

42 C.J. p 1022 note 2. 

Backing across sidewalk 

Ky.—Guyan Chevrolet Co. v. Dillow. 

95 S.W.2d 796, 264 Ky. 812. 

La.—^Levy v. White, App., 5 So.!2d 28. 
Mich.—^Kinsler v. Simpson, 240 N.W. 
98, 2'57 Mich. 7. 

Neb.—Chew v. Coffin, 12 N.W.2d 839. 
144 Neb. 170. 

82. Ky.—Guyan Chevrolet Co. v. 
Dillow, 95 S.W.2d 796, 264 Ky. 812. 
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becxunes apparent.^S ^ provision of a traffic ordi¬ 
nance requiring the operator of a motor vehicle 
to give a visible signal outside the vehicle before 
backing does not apply where such a signal would 
be of no benefit because it could not be seen by 
a pedestrian on a sidewalk if it were given,and 
failure to sound the horn does not constitute negli¬ 
gence where the person who is subsequently injured 
sees the motor vehicle while he is in a safe place. 

A statutory requirement that the operator shall 
travel on the right-hand side of the center of the 
street does not apply to the crossing of a sidewalk 
which is being used by pedestrians.^® 

Failure to exercise due care in moving a motor 
vehicle across a sidewalk may be the basis of liabil¬ 
ity for an injury proximately caused by such fail- 
ure.87 
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§ 347. - Rights and Duties of Driver Pro¬ 

ceeding along Highway 

a. In general 

b. Right of way 

a. In General 

The operator of a motor vehicle traveling on a high¬ 
way must exercise due care to avoid collision with an¬ 
other vehicle which is entering or leaving private prem¬ 
ises, but such operator may rely, to some extent at 
least, on the assumption that the operator of such oth¬ 
er vehicle will act properly and with due care. 

One who is driving along the highway must ex¬ 
ercise due care to avoid colliding with or striking 
a vehicle entering or leaving private premises, 
and he has no right to proceed recklessly without 
keeping a lookout and without any regard for the 
safety of those who may enter the highway from 
the side,S^ or to fail to maintain a proper lookout 
with respect to another vehicle which is turning to 
enter private premises.90 If the acts of a motorist 


MOTOR YEmCLES 


83. Cal.—^Brandes v. Freitas, 2 P.2d 
830, 116 Cal.App. 459. 

84. Ohio.—^Leopold v. Williams, 8 N. 
E.2d 47'6, >54 Ohio App. 540. 

85. Ky.—'Coomer’s Adm'r v. Ken¬ 
tucky Transport Corp., 201 S.W.2d 
901, 304 Ky. 650. 

86. Iowa.—Dickeson v. Lzicar, 225 
Isr.W. 406, 208 Iowa '275. 

87. Cal.—Brandes v. Freitas, 2 P,2d 
830, 116 Cal.App. 450. 

Ky.—Guyan Chevrolet Co. v. Dillow, 
95 S.W.2d 796, 264 Ky. 812. 

La.—^Levy v. White, App., 5 So.2d 
28 — ^Hi&lit V. Casanas, 6 La App. 30 
—Moore v. Vance, 4 La.App. 353. 
Mass.—Thomas v. Spinney, 39 N.E '2d 
7'53, 310 Mass. 749. 

Mich.—^Kinsler v. Simpson, 240 N.W. 
98, 257 Mich. 7. 

Neb.—Chew v. Coffin, 12 N.W.'2d 839, 
144 Neb. 170. 

Pa.—^Hahn v. Anderson, 192 A. 489, 
326 Pa 463. 

Tacts coustitTitiiisr actionable XLegli- 
srence 

Where the vision of the operator 
of a motor vehicle, in backing” out 
of a private driveway in prevailing 
darkness, was obscured by a hedge, 
failure to give a warning or signal 
of the approach and to make any ef¬ 
fort to exercise care other than that 
of glancing toward the left consti¬ 
tuted actionable negligence with re¬ 
spect to an injury to a pedestrian on 
the sidewalk.—^Levy v. White, La. 
App., 5 So.2d 28. 

Obstmctlng sidewalk 
Operator of motor vehicle ob- 
tructing sidewalk at night, refusing 
D move, may be liable to pedestrian, 
lipping on curb when attempting to 
ralk around automobile.—^Hartford 


V Silverman, 293 P. 660, 109 Cal.App. 
587. 

88. U.S.—Gray v. Dieckmann, C C.A. 
N.H., 109 F.2d 382—Jones v. 

Thompson, C.C.A.Tex., 80 F.2d 
4'56—Underhill v. Tabbutt, U.C.Pa., 
62 F.Supp 11. 

La.—Forsl v. Travelers Ins. Co., 
App., 16 So 2d. 100—^Magazine Lum¬ 
ber Co. V. De Paula, App., 197 So. 
806—Shirley v. Caldwell Bros. & 
Hart, App., 183 So. 581—Catalano 
V. Pritchard, 140 So. 100, 19 La. 
App. 2i62—Paul v. Brady, 139 So. 
492, 19 La.App. 37. 

Neb.—^Klaus v. Soloman Valley Stage 
Lines Co., 2^4 N.W. 747, 130 Neb. 
325, 

N.J.—^Wilson V. Kuhn, 130 A. 468, 3 
N.J.Misc. 1032. 

Ohio.—^Boyd v. Hadley, App., 59 N.E. 
2d 676. 

42 C.J. p 1023 note 6. 

Driving on left side of highway 
is not improper with respect to an¬ 
other vehicle emerging on that side, 
where such driving is for the per¬ 
missible purpose of overtaking and 
passing a third vehicle.—^Peters v. 
Crescent Forwarding & Transporta¬ 
tion Co., 130 So 367, 14 La.App. 573. 
Duty to have vehicle under control 
La.—^Shirley v. Caldwell Bros. & 
Hart. App., 183 So, '581. 

Okl.—Caesar v. Phillips Petroleum 
Co , 104 P.2d 420, 187 Okl. 559. 

Duty to stop 

A motorist who is proceeding along 
the highway does not under every 
conceivable circumstance have the 
absolute duty to stop in order to 
avoid a collision with a vehicle 
which hsLS emerged from private 
premises.—Schuster v. Gillispie, 251 
N.W. 735, '217 Iowa 386. 
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[ Issue as to care presented 

Where there were conflicting 
claims as to the operation and posi¬ 
tion of an emerging vehicle, Question 
presented was whether emerging ve¬ 
hicle was in traffic lane for sufficient 
time to permit operator of vehicle 
proceeding along highway to exercise 
care in avoiding collision taking into 
consideration requisites of assured 
clear-distance-ahead statute.—^Hart- 
sock V. George, 17 N.E.2d 66'7, 69 
Ohio App. 249. 

Statute not relieving of liability 
Where collision between motor ve¬ 
hicles occurred while one of them 
was turning across highway toward 
driveway of filling station, liability 
for acts of operator of vehicle pro¬ 
ceeding along highway could not be 
avoided by reliance on statute pro¬ 
viding that an operator meeting an¬ 
other vehicle coming from the op¬ 
posite direction shall turn to the 
right of the center of the highway, 
in view of the conflict in evidence.— 
Atlantic Greyhound Corporation v. 
Loudermilk, C-C.A.Ga., 110 F.2d 69 6. 
Vehicle standing across highway 
A statute providing that the driv¬ 
er of a vehicle overtaking another 
vehicle proceeding in the same direc¬ 
tion shall turn to the left does not 
apply so as to impose on the driver 
of a vehicle proceeding along the 
highway the duty to turn to the left 
of a vehicle which is standing across 
the highway after emerging from 
private premises.—^Wilson v. Michi¬ 
gan Interstate Motor Freight, 281 N. 
W. 552, 286 Mich. 99. 

8i9. La.—^Smith v. Interurban Co., 5 
La.App. 704. 

80. La.—Shirley v. Caldwell Bros. & 
Hart, App., 183 So. '581—Catalano 
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in entering:^! or leaviiig92 private premises cause an 
emergency to confront the driver of another vehicle 
so as to require an immediate choice and action 
with respect to the method of meeting the emergen¬ 
cy, such driver will not be held to the same accura¬ 
cy of judgment as is required of him under ordinary 
circumstances. Accordingly, one who is driving on 
his own right-hand side of the road is not guilty of 
negligence as matter of law in swerving to the left 
to avoid a collision with a vehicle which suddenly 
enters or emerges from private property on his 
right-hand side of the road.93 

The right of a driver to use any part of the high¬ 
way which he chooses is not affected by the possi¬ 
bility of the emergence of vehicles from private 
premises.®^ The mere fact that the driver of a 
motor vehicle proceeding along the highway is ap¬ 
proaching a private driveway does not render im¬ 
proper the maintenance of a rate of speed not oth¬ 
erwise unlawful,®^ and he need not reduce his 
speed, stop, or change his course until it ought to 
become apparent that the operator of an emerging 
vehicle will not comply with the statutory duty to 


stop.96 While the fact that the operator of a mo¬ 
tor vehicle proceeding along the highway traveled 
at a rate in excess of the speed limit is evidence of 
negligence with respect to a collision with a vehicle 
which had emerged into the highway,9*^ and, under 
some circumstances, if such operator travels at an 
excessive speed this may be regarded as the sole 
cause of a collision with a vehicle emerging into the 
highway from his right-hand side,® 8 the fact alone 
that such operator traveled at a rate in excess of 
the speed limit does not constitute such contribu¬ 
tory negligence as will bar recovery for an injury 
sustained in a collision with a vehicle which has 
emerged into the highway,®9 

A motorist proceeding along the highway has the 
right to assume that persons entering or leaving 
private premises will exercise ordinary care,l and 
he has the right to assume that the driver of an 
emerging vehicle will comply with a statutory duty 
to stop before entering the highway.^ A driver 
has been held to have the right to assume that an¬ 
other driver will comply with statutory require¬ 
ments as to signals before turning into private 


V. Pritchard, 140 So. 100, 19 La. 
App. 262—Paul v. Brady, 139 So. 
492, 19 La.App. 37. 

Wash.—Onkels v. Stogrsdill, 275 P. 
692, 151 Wash. 194. 

91. Cal.—^Enos v. Norton, 292 P. 
276, 109 Cal.App. 19. 

La.—^White v. Halliburton Oil Well 
Cementing Co., App., 183 So 537, 
rehearing denied, App., 18‘5 So. €8. 
Failure to adopt the absolutely 
correct method does not constitute 
contributory negligence on the part 
of the operator of a vehicle proceed¬ 
ing along the highway where he is 
confronted by an emergency created 
by the operator of another motor ve¬ 
hicle in turning to enter private 
premises.—Gauthier v. Carbonneau, 
277 N.W. 135, 226 Wis. 527. 

92. La —Smith v. Interurban 
Transp. Co., 6 La.App. 704. 

N.H.—^Perlman v. Haigh, 10 A.2d 228, 
90 N.H. 404—Kardazinski v. Ko- 
ford, 190 A. '70.2, 88 N.H, 444, 111 
A.L.R. 1017. 

93. Cal.—Uhl V. Fertig. 206 P. 467, 
56 Cal.App. 718. 

La.—Smith v. Interurban Transp. 
Co., 5 La.App. 704. 

Mich.—^Hazzard v. Heneveld, 248 N. 

W. 612, 263 Mich. 253. 

N.C.—Ingram v. Smoky Mountain 
'Stages, 35 fl.E.2d 337, 225 N.C. 444. 
Wis.—^Braun v. Baudhuin, 9 N.W.2d 
1596, 243 Wis. 107. 

Bus traveling oil highway 

Bus driver, colliding with automo¬ 
bile entering on pavement from pri¬ 
vate drive in same direction at speed 


of five or six miles an hour was not 
negligent in turning to left to avoid 
collision.—^Klaus v. Soloman Valley 
Stage Lines Co., 264 N.W. 747, 130 
Neb. 325. 

94. Wis.—Janz v. Rounds, 206 N.W. 
833, 188 Wis. 612. 

Right to use any part of highway 
generally see supra § 276. 

95. La.—^Honeycutt v. Carver, App., 
25 So.2d 99—General Exchange Ins. 
Corporation, App., 198 So. 376. 

96. Wis,—^Kasper v. Kocher, 4 N.W. 
2d 1'58, 240 Wis, 629. 

97. N.J.—^Stegman v. White House 
Dairy products, Inc., 21 A.2d 665, 
127 N.J.Law 102. 

93. N.J.—^Wilson v. Kuhn, Sup., 130 
A. 468, 3 N.J.Misc. 1032. 

42 C.J. p 1023 note 6. 

99. N.J.—Stegman v. White House 
Dairy Products, Inc., 21 A.2d 665, | 
127 N.LLaw 102. 

La.—Honeycutt v. Carver, App., 
25 So.2d 99—General Exchange Ins. 
Corporation v. Kelly, App., 198 So. 
376. 

Wis.—Braun v. Baudhuin, 9 N.W.2d 
596. 243 Wis. 107—^Kasper v. Koc¬ 
her, 4 N.W.2d 158, 240 Wis. 629. 
Anticipation of sudden left turn 
A driver is not required to antici¬ 
pate that the driver of another ve¬ 
hicle will make a sudden left turn 
into private premises. 

Cal.—^Enos v. Norton, 292 P. 276, 109 
Cal. App. 19. 

La.—Harris v. Bigby, App.. 29 So.'2d 
805—Shirley v. Caldwell Bros. & 
Hart, App., 183 So. 581. 
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Wis.—^Dardeau v. Johnson, 234 N.W. 

710, 203 Wis. 509. 

Bight to own side 
Driver could assume that his side 
of highway would be open to him os 
regards another driver making left 
turn into private premises—Gray v. 
Dieckmann, C.C.A.N.H., 109 F.2d 382. 

Failure to anticipate negligence on 
the part of the driver of on emerg¬ 
ing vehicle is not necessarily negli¬ 
gence.—Klaus V. Soloman Valley 
Stage Lines Co., 264 N.W. 747, 130 
Neb. 325. 

Sudden emergence 
An operator traveling on the high- 
! way is not guilty of actionable neg¬ 
ligence with respect to a collision 
with a vehicle which emerges from 
a little-used private driveway sud¬ 
denly and so close that the collision 
could not be avoided.—Smith Vu In¬ 
terurban Co., 5 La.App. 704. 

Sudden increase of speed 

Operator of, and passenger on, mo¬ 
torcycle proceeding along highway 
had right to assume that operator of 
emerging motor vehicle would not 
suddenly increase his speed in cross¬ 
ing the highway in the path of the 
motorcycle.—Nix v. Woodworth, 53 
P.2d 765. 11 Cal.App.2d 322. 

2. Mich.—^Rasmussen v. McEachron, 
1264 N.W. 342, 274 Mich. 200—Haz- 
zard V. Heneveld, 1248 N.W. 612, 263 
Mich. 2'53. 

Wis.—^Kasper v. Kocher, 4 N.W.2d 
158. 240 Wis. 629. 

Statutory duty of operator of emerg¬ 
ing vehicle to stop generally see 
supra § 346. 
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'premises,^ but an operator proceeding along the 
highway cannot rely on such assumption to excuse 
his failure to comply with a statutory requirement 
that he should operate his vehicle at such a speed 
that he can stop within the assured clear distance 
ahead.4 

h. Right of Way 

The operator of a motor vehicle traveling along a 
highway may have the right of way over a vehicle en¬ 
tering the highway from private premises, by virtue of 
statute or other governmental regulation, or, according 
to some decisions, even apart from any such regulation; 
this right of way is not absolute and its existence does 
not relieve such operator from exercising due care with 
irespect to an emerging vehicle. 

Although statutes with respect to the right of 
way between vehicles at intersections, discussed 
generally infra § 362, have apparently been applied 
to the situation which exists where one vehicle is 
proceeding along a highway and another vehicle is 
emerging onto such highway from private premis¬ 
es,® 'Such statutes have also been held to have no 
application under such circumstances,® and it has 
been held that a vehicle proceeding along the high¬ 
way is under no obligation to yield or concede the 
right of way to a vehicle which emerges from pri¬ 
vate premises -and attempts to cross the road in 
front of it.7 Some statutes relative to vehicles en¬ 
tering a highway are designed to determine the 
right of way between vehicles already on the high¬ 
way and vehicles entering from private property,® 
and a statute requiring the operator of a vehicle en¬ 
tering a highway from a private driveway to stop 
before entering such highway recognizes the right 
of way of vehicles on the highway over those ap- 

3- Ohio.—^Ruffo V. Randall, 62 NE 
2d 7'50, 7'2 OhioApp. 396. 

4. Ohio.—^Ruffo V. Randall, 56 N.E. 

2d 750, 72 Ohio App. 396. 

5. Iowa—^Wood V. Branning, 244 N. 

W. 658, 215 Iowa 69. 

Pa.—^Boose v. Walker, 86 Pa.Super 
218. 

G. Md.—Snibbe v. Robinson, 135 A. 

838, 151 Md. 658, 50 A.L R. 280. 

42 C.J. p 1023 note 8. 

7. Wis.—^Janz v. Rounds, 2®6 N.W. 

833, 188 Wis. 612. 

42 C J. p 1023 note 9. 

8. Statute construed 
Mo.—^Wilhelm v. Hersh, App., 50 S. 

W.2.d 735. 

9. Mich.—^Rasmussen v. McEachron, 

264 N.W. 342, 274 Mich. 200. 

10. Ind.—Mattes v. Brugner, 159 N. 

E. 166, 88 Ind.App. 36. 

Puerto Rico.—Castle v. Zorilla, 8 
Puerto Rico P. 491. 

42 O.J. p 1023 note 10. 

Duty to yield ziglit of way 

In absence of statutes, specifically 


preaching from a private driveway.^ 

It has been considered, apart from any statutory 
regulation, that one who is traveling along the high¬ 
way has the right of way over one emerging thereon- 
to from private premises,at least where the high¬ 
way is a much-traveled or main thoroughfare 
hence, although one traveling along the highway 
should anticipate the possibility of meeting a vehi¬ 
cle emerging from private premises,^^ 
on the assumption that the driver of any such ve¬ 
hicle will exercise due care,i® and, according to 
some authorities, need not decrease speed, change 
his course, or give a warning, unless, in the exer¬ 
cise of due care, a very careful and prudent person 
would believe that a collision is inevitable, where 
the view of the operator of the emerging vehicle 
is unobstructed.^^ Accordingly, it has been held 
that the driver of a vehicle on a main thoroughfare 
is not required to watch for the emergence of vehi¬ 
cles from private property with the same vigilance 
as is required of him in watching the highway 
ahead of him and intersecting highways.^® The op¬ 
erator of a vehicle traveling along a highway does 
not, however, have an absolute and unqualified right 
of way over the operator of an emerging vehicle.^® 
The operator of a vehicle proceeding along the 
highway may, under some circumstances at least, 
have the right of way over a motor vehicle enter¬ 
ing private premises from a highway,-and such 
operator is not obliged to reduce his speed, stop, 
or alter his course until it should become apparent 
to him that the operator of the entering vehicle 
does not intend to yield the right of way.^® 

14. Mo.—^Wheeler v. Breeding, App., 
109 S.W.2d 1237. 

15. Cal.—Uhl V. Fertig, 206 P. 467, 
56 Cal.App. 718. 

R.I.—^Woodward v. O’Driscoll, 118 A. 

869, 44 R.L 487. 

42 C.J. p 1023 note 14. 

IG. N.H.—Tetreault v. Gould. 138 A. 
544, 83 N.H. 99. 

Compared with right of locomotive 
engineer 

Driver of motor vehicle does not 
have right of way against driver en¬ 
tering street in the same sense that 
a locomotive engineer has a right 
of way.—Tetreault v. Gould, supra. 

17. Wis.—Braun v. Baudhuin, 9 N. 
W.2d 596, 243 Wis. 107. 

Motorcycle 

Operator of motorcycle proceeding 
along proper side of highway had 
right of way against another motor 
vehicle crossing highway to enter 
driveway.—Gustin v. Asskov, 151 A. 
443, 129 Me. 494. 

18. Wis.—Braun v. Baudhuin, 9 N. 
W.2d 666, 243 Wis. 107. 


f 

applicable as between a motor ve¬ 
hicle moving along an arterial high¬ 
way and another vehicle approach¬ 
ing from private property, the ve¬ 
hicle moving along highway has the 
right to pass, and the casual ve¬ 
hicle that may emerge from private 
property aligning highway must ac¬ 
cord right of way to vehicles prop¬ 
erly on highway.—^Wheeler v. Breed¬ 
ing, Mo.App., 109 S.W.2d 1237. 

11. Cal.—Uhl V. Fertig, 2®6 P. 467, 
56 Cal.App 718. 

42 C.J. p 1023 note 11. 

12. R.I.—^Woodward v. O'Driscoll, 
118 A. 869, 44 R.I. 487. 

13. Mo.—^Wheeler v. Breeding, App , 
109 S.W.2d 1237. 

R I.—Woodward v. O’Driscoll, 118 A. 

869, 44 R.I. 487. 
l^ookout -V 

Operator of vehicle on highway 
could assume that the operator of 
another vehicle would look before 
entering highway from private 
driveway.—Carstemsen v. Thomsen, 
245 N.W. 734, 216 Iowa 427. 
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Specific reguUitions as fo r^ht cf way when vehi-- 
cle emerging. Under the terms of some statutes or 
other governmental regulations the operator of a 
motor vehicle entering a highway from a private 
driveway or private road,19 from a building,20 or 
from a private alley2i has the duty to yield the 
right of way to vehicles approaching along the 
highway, and generally such a regulation gives the 
right of way to the operator of a vehicle so ap- 

proaching.22 

A regulation of the type under consideration 
must be given a reasonable construct!on.23 The 
determination of the effect of the regulation on the 


duties and rights of the operators of veHcles in¬ 
volved depends on the facts of each case.*^ The 
design of such a regulation is to prevent the opera¬ 
tor of an emerging vehicle from entering the high¬ 
way when another vehicle which is approaching 
along the highway is so near as to constitute an im¬ 
mediate hazard,25 and the regulation denies the 
right to enter the highway only when such hazard 
exists.26 The operator of the emerging vehicle is 
required to yield the right of way only to those 
who are lawfully approaching and who are so near 
that such operator cannot safely enter the high¬ 
way,27 and, according to some authorities, such op- 


19, Ala.—^W. M. Templeton & Son 
V. David, 173 So. 231, 233 Ala. 616. 
Ariz.—Keeler v. Maricopa Tractor 
Co., 123 P.2d 166. 59 Ariz 94. 

Cal.—Springer v. Pacific Pruit Ex¬ 
change, 268 P. 951, 92 Cal.App. 
732. 

Mo.—^Kenney v. J. A. Polger & Co., 
App., 192 S.W.2d 73. 

Neb.—^Klaus v. Soloman Valley 
Stag-e Lines Co., 264 N.W. 747, 130 
Neb. 325. 

Ohio —Snouffer v. Potter Lumber & 
Supply Co.. 64 N.E.2d 77, 77 Ohio 
App. 546—Boyd v. Hadley, App., 
59 N.E.2d 676—Bohn v. Deyo, 35 
N.E.2d 451, 66 Ohio App. 500— 
Fairlawn Supply & Coal Co. v. 
Jones, 165 N.E. 853, 30 Ohio App. 
497. 

Or.—^Hawn v. W. J. Jones & Son, 284 
P. 194, 131 Or. 660. 

Pa.—Cahall v. Shea, Com.Pl., 34 Del. 
Co. 374, 

Wash,—Sodden v. Reinhardt, 106 P. 

2d 574, 6 Wash.2d 689, 

Wis.—De Baker v. Austin, 287 N.W. 
720, 223 Wis. 39. 

What is private road or driveway 

(1) Whether a particular roadway 
is a ‘^private road or driveway*' 
within the meaning of a statute re¬ 
quiring the operator of a vehicle en¬ 
tering a highway from such a road 
or driveway to yield the right of 
way is determinable from the facts 
and circumstances of the particular 
case.—Merritt v. Stuve, 9 N.W.2d 
329, 215 Minn. 44. 

(2) The test in determining the 
nature of the roadway is whether 
the public generally has the right 
to use the roadway for vehicular 
trafiic and not the amount of travel 
on, or use of, the roadway.—^Merritt 
v. Stuve, supra. 

(3) A driveway leading from park¬ 
ing lot, which was located on prison 
site and which was used only by 
persons having business at the pris¬ 
on or employees thereof, was a 
“private road" or a “private drive¬ 
way" as distinguished from a “pub¬ 
lic street" or “public highway”, with¬ 
in meaning of statute.—^Merritt v. 
Stuve, supra. 


Failure to keep lookout 
If operator of motor vehicle in 
entering a highway from a private 
driveway was causally negligent in 
failing to keep a lookout, that fact 
indicated that he could have seen 
a motor vehicle approaching on the 
highway and, therefore, that he had 
the duty of yielding the right of 
way as required by statute.—Land- 
skron v. Hartford Accident & Indem¬ 
nity Co.. 6 NW.2d 178. 241 Wis. 445 
—‘Carlson v. Strasser, 2 N.W.2d 233, 
239 Wis. 531. 

Emergence from filling station 
Statutory rule was applicable to 
movement of truck to right side of 
highway from filling station on left 
thereof in front of automobile ap¬ 
proaching from right and to rear of 
truck as it turned to left.—^W. M. 
Templeton & Son v. David, 173 So. 
231, 233 Ala. 616. 

Statute held not applicable or not 
violated 

Cal.—Shannon v. Thomas, 134 P.2d 
522, 57 Cal.App.2d 187. 

Pa.—Volz V. Dresser, 28 A.2d 493, 
150 Pa-Super. 371. 

20. Ohio.—^Bohn v. Deyo, 35 N.E.2d 
451, 66 Ohio App. 500. 

21. Ohio,—^Bohn v. Deyo, supra. 
Wash.—^Weaver v. McClintock- 

Trunkey Co., Ill P.2d 570, 18 

Wash.2d 154, opinion adhered to 
114 P.2d 1004, 8 Wash.2d 154. 

22. Ariz.—^Keeler v. Maricopa Trac¬ 
tor Co., 123 P.2d 166, 59 Ariz. 94. 

La.—^Bendish v. Roberts, App., 24 
So,2d 688—Daricek v. Forrest, App., 
173 So, 601—Stroud v. Davis-Law- 
head Funeral Home, App., 154 So. 
476. 

Me.—Campbell v. Langdo, 28 A.2d 
311. 139 Me. 188. 

Pa,—Carroll v. IQrk, 19 A.2d 584, 
144 Pa,Super. 211—^Wenrich v. Lay- 
ser, Com.Pl, 39 Berkg Co.L.J. 183. 
Operator proceeding lawfully 

In view of the statute, the opera¬ 
tor of a vehicle along the highway 
has the right of way if he is pro¬ 
ceeding lawfully.—^Temple v. Elling¬ 
ton, 12 S.E.2d 826, 177 Va, 134. 
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Denial of right to emerging vehicle 

(1) The statutory provision that 
no operator entering a public high¬ 
way from a private way shall have 
the right of way gives the right of 
way to the operator of a vehicle 
traveling on the highway.—O'Brien 
v. Seaboard Freight Lines. 16 A.2d 
826, 127 Conn. 374—^Morosini v. Da¬ 
vis, 148 A. 371, no Conn. 358. 

(2) Under such statute motorist 
on private way, although coming 
from right, does not have right of 
way over motorist on highway.— 
Morosini v. Davis, supra. 

23. Va.—Temple v. Ellington. 12 N. 
E.2d 826, 177 Va. 134. 

2d. Cal.—McDougall v. Morrison, 
130 P.2d 149, 55 Cal.App.2d 92. 

La—Gaubert v. Ed. E. Hebert Co., 
App., 174 So. 716. 

25. Cal.—Shannon v. Thomas, 134 
P.2d 622, 57 Cal.App.2d 187—Wake¬ 
field V. Horn, 293 P. 97, 109 Cal. 
App. 325. 

26. Cal.—Jansen v. Sugiyama, 85 P. 
2d 476, 29 'Cal.App.2d 717. 

Coustroctlou of statute 
Under statute providing that the 
driver of a vehicle entering or cross¬ 
ing a highway from a private drive¬ 
way shall yield the right of way to 
all vehicles “approaching” on such 
highway, the quoted word means in 
proximity to or within the limit of 
danger.—Packar v. Brooks, 300 N.W. 
400, 211 Minn. 99. 

27. Va.— Temple v. Ellington, 12 S. 
B.2d 826, 177 Va. 134. 

Statutory rule not applicable 

The statutory rule that driver on 
private road must yield right of 
way to vehicles approaching on pub¬ 
lic way would not apply to case 
where motorist proceeding on priv¬ 
ate road would not have interfered 
with progress of the other vehicle, 
if such other vehicle had held its 
own right hand side.—^Woodworth v. 
Lafoy, 30 A.2d 20, 139 Me. 297. 

Facta held to give right to enter 
highway 

Ohio.—Snouffer v. Potter Lumber & 
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erator has the right to assume that the operator of 
an approaching vehicle is obeying th-e law,28 and 
need not assume that he will encounter a vehicle 
which is being operated at an excessive speed.^® 
Under the regulation the operator of the emerging 
vehicle has the duty to look for approaching vehi- 
cles,30 and has the duty not to proceed unless, as 
a reasonably prudent and cautious person, he be¬ 
lieves, and has a right to believe, that he can pass 
in front of the approaching vehicle in safety,or, 
as sometimes stated, unless he is so far in advance 
that, in the exercise of reasonable care, he is jus¬ 
tified in believing that he can cross ahead of the 
approaching vehicle without danger of collision,^^ 
and, according to some authorities, he may not rely 
on the presumption that the operator of an ap¬ 
proaching vehicle will observe the road ahead at all 
times.23 Under the regulation the operator of the 
emerging vehicle has the duty not to enter the high¬ 
way in the face of oncoming traffic so close that a 
collision cannot be avoided,34 or even, according to 
some authorities, where entering the highway in¬ 
volves danger of collision.35 The operator of the 
emerging vehicle who has violated the regulation 
in falling to yield the right of way assumes the. risk 
of his act;36 he must exercise greater care with 
respect to an approaching vehicle than otherwise 


—cat 

would be required37 and, at least, should give warn¬ 
ing of his intention not to yield the right of way 
by sounding his horn. 38 

The operator of a vehicle proceeding along a 
highway has the right to assume that the operator 
of an emerging vehicle will comply with the duty 
to yield the right of way, created by the regula- 
tion,39 until a reasonable basis to reach a contrary 
conclusion appears,and need not necessarily an¬ 
ticipate the violation of the regulation.'*^ Such ap¬ 
proaching operator who has the right of way un¬ 
der the regulation is not necessarily obliged to re¬ 
duce speed when approaching a private driveway,^^ 
or generally to take action for the purpose of avoid¬ 
ing a collision until the emerging operator's failure 
to obey the law and the resultant danger are rea¬ 
sonably •apparent.'*^ The regulation does not, how¬ 
ever, give the operator of a vehicle approaching 
along the highway, under all circumstances, an ab¬ 
solute and uncontrolled right of way over a vehi¬ 
cle emerging from private premises.^4 Sq it does 
not give the right of way to such operator regard¬ 
less of the distance between the vehicles,*5 and 
does not give an exclusive right of way regardless 
of the duty of such operator to obey traffic rules 
and to exercise due care to protect the rights of 
others.*® The right of way given by the regula- 


Supply Co., 64 N.E.2d 77, 77 Ohio 
App. 646. 

Wis.—Carlson v. Strasser, 2 N.W.Bd 
233, 239 Wis. 531. 

2a Cal.—McDougrall v. Morrison, 
130 P.2<i 149, 55 Cal.App.2d 92. 

29. Va.—Temple v. Ellington, 12 S. 
E.2d S26, 177 Va. 134. 

30. Cal.—McDougall v. Morrison, 
130 P.2d 149, 55 Cal.App.2d 92. 

31. Ariz.—^Keeler v. Maricopa Trac¬ 
tor Co., 123 P.2d 166, 59 Ariz. 94. 

Cal.—McDougall v. Morrison, 130 P. 
2d 149, 55 Cal.App.2d 92. 

32. Pa.—^Van Tine v. Cornelius, 50 
A.2d 299, 355 Pa. 584—^Emblem Oil 
Co. V. Taylor, 179 A. 773. 118 Pa, 
Super. 259. 

33. Ariz.—^Keeler v. Maricopa Trac¬ 
tor Co.. 123 P.2d 166. 59 Anz. 
94. 

34. Pa.—Shoemaker v. Williams, 
200 A. 255, 131 Pa Super. 546. 

35. Conn.—O’Brien v. Seaboard 
Freight Lines, 16 A.2d 826, 127 
Conn. 374. 

36. La.—Goff v. Sinclair Refining 
Co., App., 162 So. 452. 

37. La.—Goff v. Sinclair Refining 
Co., supra. 

38. Cal.—^Nix v. Woodworth, 53 P. 
2d 765, 11 Cal.App.2d 322. 

39. Cal.—^Nlx V. Woodworth, 53 P. 
2d 765, 11 Cal.App.2d 322. 


Conn.—Bracken v. Curtiss, 145 A. 1 
23, 109 Conn. 573. 

La.—Goff V. Sinclair Refining Co., 
App., 162 So. 452—Willis v. Stand¬ 
ard Oil Co. of Louisiana, 135 So. 
777, 17 La.App. 217. 

Neb.—^Klaus v. Soloman Valley 
Stage Lines Co., 264 N.W. 747, 130 
Neb. 325. 

N.C.—Ingram v. Smoky Mountain 
Stages, 35 S.E.2d 337, 225 N.C. 444. 
Wis.—Kasper v. Kocher, 4 N.W.2d 
158, 240 Wis. 629. 

40. Minn.—Salters v. TJhlir, 292 N. 
W. 762, 208 Minn. 66. 

41. Ohio.—Bohn v. Deyo, 35 N E 2d 
451, 66 Ohio App. 500. 

When, duty to anticipate violation 
arises 

Where motorist approaching pub¬ 
lic highway from private way 
stopped at highway but started 
again, when truck approaching on 
public highway was twenty-five feet 
away and it was too late to avoid 
collision, truck driver was then first 
charged with duty of anticipating 
motorist’s act.—O’Brien v. Seaboard 
Freight Lines, 16 A.2d 826, 127 Conn. 
374. 

42. La.—Stroud v. Davis-Lawhead 
Funeral Home, App., 154 So. 476. 

Neh.—Klaus v. Soloman Valley 
Stage Lines Co., 264 N.W. 747, 
130 Neb. 325. 

43. La.—^Willis V. Standard Oil Co. 
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of Louisiana, 135 So. 777. 17 La. 
App. 217. 

Ohio.—Bohn v. Deyo, 35 N.E.2d 451, 
66 Ohio App. 600. 

Wis.—Kasper v. Kocher, 4 N.W.2d 
158, 240 Wis. 629. 

44. Cal.—^MacDougall v. Morrison, 
130 P.2d 149, 65 Cal.App.2d 92. 

45. Cal.—^Wakefield v. Horn, 293 P, 
97, 109 CaLApp. 325. 

46. Va.—Temple v. Ellington, 12 S. 
K2d 826, 77 Va. 134. 

Particular qualifications 

(1) A motorist proceeding with 
flow of traffic in avenue had abso¬ 
lute right of way over one entering 
avenue from driveway on private 
property, qualified only by require¬ 
ment that he must proceed in a 
lawful manner, which was satisfied 
if he was proceeding at twenty-five 
miles per hour with lights on.—^Boyd 
V. Hadley, Ohio App., 59 N.E.2d 676. 

(2) Where motor truck was two 
thirds into the highway in entering 
from a private driveway when an¬ 
other vehicle approaching along a 
highway was thirty feet away, 
which was the limit of visibility due 
to fog, the operator of such other 
vehicle was bound to operate in ac¬ 
cordance with the assured-clear- 
distance-ahead rule prescribed bF 
statute, notwithstanding statute im¬ 
posing on operator of vehicle enter¬ 
ing highway from private driveway 
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tion is qualified to the extent that, if such operator 
discovers that the right of way is not being yield¬ 
ed, he has the duty to place his vehicle under such 
control as will enable him to meet the situation of 
peril which may be created,and the fact that he 
has the right of way does not relieve him from the 
duty to exercise due care to avoid a collision's and 
injury to the emerging vehicle or its operator.^9 

Failure of the operator of an emerging vehicle to 
comply with the regulation constitutes negligence,^® 
and such failure may be the basis of liability for an 
injury proximately caused by such failure^i or may 
constitute contributory negligence precluding re¬ 
covery for an injury sustained in a collision in¬ 
volving another motor vehicle.52 Failure of the 
operator of the vehicle approaching along the high¬ 
way to exercise due care in operation constitutes 
negligence, notwithstanding, generally speaking, 
such operator has the right of way under the reg¬ 
ulation, and such failure may constitute contrib¬ 
utory negligence on the part of such operator pre¬ 
cluding recovery for an injury sustained in a col¬ 
lision with the emerging vehicle.54 

Regulations as to vehicle entering highway. Un¬ 


der the terms of some statutes the operator of a 
motor vehicle entering a private road or drive from 
a public highway has the duty to yield the right of 
way to other vehicles approaching on such high¬ 
way.^ ^ 

§ 348. Articles Projecting, Falling, or Thrown 
from Vehicle 

In the absence of statutory or other governmental 
regulation, the fact that articles carried on a motor ve¬ 
hicle project from the side or rear does not constitute 
negligence per se, but the operator of such a vehicle from 
which articles project is under a duty to guard against 
resultant injury to others, and there may be liability for 
injuries caused by projecting articles or by the falling 
or throwing of articles from a vehicle. 

It is a lawful use of the highway to transport 
over it goods or other articles loaded in a motor 
vehicle.^® In the absence of statutory or other 
governmental regulation, in arranging his load the 
person in charge of the motor vehicle may, within 
reasonable limits, use such mode of loading as he 
deems bests'? and the fact that articles carried 
project from its sides does not constitute negligence 
per se,58 nor does the fact that articles so carried 


duty to yield right of way.—Snouf- I 

fer V. Potter Lumher & Supply Co., 

64 N.E.2d 77, 77 Ohio App. 646 

47. La.—Gaubert v. Ed. E. Hebert 
Co., App., 174 So. 716. 

48. La.—Gaubert v. Ed. E. Hebert 
Co., supra. 

49. Ala.—Gramling v. Davis, App., 
25 So.2d 393. 

La.—Bendish v. Roberts, App., 24 
So.2d 688. 

Me.—Campbell v. Langdo, 28 A.2d 
311, 139 Me. 188. 

50. Ariz.—Keeler v. Maricopa Trac¬ 
tor Co., 123 P.2d 166, 59 Ariz. 94. 

Cal.—Springer v. Pacific Fruit Ex¬ 
change, 268 P. 951, 92 CaL.App. 
732. 

La.—^Bendish v. Roberts, App., 24 
So.2d 688—Daricek v. Forrest, 
App., 173 So. 601—Goff v. Sinclair 
Refining Co., App., 162 So. 452— 
Willis V. Standard Oil Co. of Loui¬ 
siana, 135 So. 777, 17 La.App. 217. 

Me.—Goodwin v. McAllister, 197 A. 
557, 135 Me. 512. 

Minn.—Merritt v. Stuve, 9 N.W.2d 
329, 215 Minn. 44. 

Ohio.—Fairlawn Supply & Coal Co. 
V. Jones, 166 N.E. 853, 30 Ohio 
App. 497. 

Or.—^Hawn v. W. J. Jones & Son, 284 
P. 194, 131 Or. 660. 

Va.—Temple v. Moses, 8 S.E.2d 262, 
175 Va. 320. 

Wash.—Weaver v. McClintock- 
Trunkey Co., Ill P.2d 570, 8 Wash. 
2d 154, opinion adhered to 114 P. 
2d 1004, 8 Wash.2d 154. 


Wis.—Landskron v. Hartford AccI- ' 
dent & Indemnity Co., 6 N.W.2d 
178, 241 Wis, 445—Kasper v. Koch- 
er, 4 N.W,2d 158, 240 Wis. 620. 
Negligence per se or as martter of 
law 

Minn.—Boerner v. Wiemann, 289 H. 

W. 562, 206 Minn. 548. 

Ohio.—^Bohn v. Deyo, 35 N.B.2d 451, 
66 Ohio App. 500. 

J^ookout 

Although failure to look must be 
connected with failure to yield the 
right of way by an operat-or of a 
vehicle entering the public highway 
from a private driveway to estab¬ 
lish negligence, the failure to look 
would exist as an essential element 
only where it resulted in a negli¬ 
gent failure to yield the right of 
way.—Carlson v. Strasser, 2 N.W.2d 
233, 239 Wis. 531. 

51. Ala.—^W. M. Templeton & Son v. 

David, 173 So. 231, 233 Ala. 616. 
_^riz.—^Keeler v. Maricopa Tractor 
Co., 123 P.2d 166, 69 Ariz. 94. 

Cal.—^Nix V. Woodworth, 53 P.2d 
765, 11 Cal.App.2d 322—Springer 

V. Pacific Fruit Exchange, 268 P. 
951, 92 Cal.App. 732. 

La.—Goff V. Sinclair Refining Co.. 
App., 162 So. 452—-Willis v. Stand¬ 
ard Oil Co. of Louisiana, 135 So. 
777, 17 La.App. 217. 

Me.—Goodwin v. McAllister, 197 A. 
557, 135 Me. 512. 

Minn.—Merritt v. Stuve, 9 N.W.2d 
329, 215 Minn. 44—Boerner v. Wie¬ 
mann, 289 N.W 562, 206 Minn. 548. 
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Or—^Hawn v. W. J. Jones & Son, 
284 P. 194, 131 Or. 660. 

Wash.—Weaver v. McClintock- 
Trunkey Co, 111 P.2d 570. IS 
Wash.2d 154, opinion adhered to 
114 P.2d 1004, 8 Wash 2d 164. 

Wis.—Landskron v. Hartford Acci¬ 
dent & Indemnity Co., 6 N.W.2d 
178, 241 Wis. 446. 

52. La.—Bendish v. Roberts, App., 
24 So 2d 688. 

Ohio.—Bohn v, Deyo, 35 N.E.2d 461, 
66 Ohio App. 500. 

53. La.—Daricek v. Forrest, App., 
173 So. 601. 

railure to keep proper lookout aud 
excessive speed 

Notwithstanding operator of ve¬ 
hicle along highway had right of 
way under statute, he was negligent 
in failing to keep a proper lookout 
and in driving so fast that he was 
not able to avoid accident and his 
negligence contributed to the acci¬ 
dent.—Bendish v. Roberts, La.App., 
24 So.2d 6SS. 

54. La.—^Bendish v. Roberts, supra 
—^Daricek v. Forrest, App., 173 So. 
601. 

55. La.—^Harris v. Bigby, App., 29 
So.2d 805 

56. Vt.—Ryder v. Hayward, 126 A. 
491, 98 Vt- 106, 36 A.L.R. 453. 

57. Vt.—Ryder v. Hayward, supra. 
42 C.J. P 1023 note 19. 

58. Vt.—^Ryder v. Hayward, supra. 
42 C.J. p 1024 notes 20, 22. 
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project from the rear constitute such negligence. 

It is, however, incumbent on one desiring to oper¬ 
ate a loaded motor vehicle along the highway to use 
reasonable care so to arrange his load that it will 
not involve unnecessary danger or inconvenience 
to other users of the highway,60 and, where articles 
project from a vehicle, there is a duty sufficiently 
to guard against injury to others by reason of the 
hazard so created®^ and to exercise ordinary care 
so to operate the vehicle as to avoid such injury.®^ 
The operator of the vehicle has the duty to know 
whether articles are projecting,®^ and, according to 
some authorities, where the vehicle is improperly 


loaded, there is a presumption that the operator 
•apprehends any danger that may arise out of the 
ordinary movement of the vehicle and of projecting 
articles.64 Liability may arise for an injury caused 
by operation of a vehicle in a manner which is not 
careful or prudent m view of the projection of ar¬ 
ticles beyond the side or rear thereof,65 for an in¬ 
jury caused by improper loading with respect to a 
projecting article,66 or for an injury caused by the 
falling from the vehicle of an article improperly 
loaded.67 There may also be liability for an in¬ 
jury caused by an article being negligently thrown 
from the vehicle.68 In order to be the basis of a 


59. Vt.—Ryder v. Hayward, supra. 
42 C.J. p 1024 notes 21, 22. 

60. Vt.—Ryder v. Hayward, supra. 
Improper loading' developing on hlglu 

way 

Operator’s duty to see that vehicle 
IS in proper condition is not lessened 
by vehicle becoming improperly load¬ 
ed while on highway.—^Dorris v. 
Bridgman & Co., 145 A. 827, 296 Pa 
198. 

61- Cal.—Miller v. Lyons, 262 P. 330, 
200 Cal. 232—Brooks v. Bailey, 104 
P.2d 854, 40 Cal.App.2d 310. 

Ug-hts 

There is a duty to give warning 
by proper and sufficient lights of an 
article projecting from a vehicle to 
a person properly using the high¬ 
way, where such lights are called 
for by the surrounding circumstanc¬ 
es. 

Kan.—Barzen v. Kepler, 2G6 P. 69, 
125 Kan. 648 

N.J.—Sokiera v. H. A. Jaeger, Inc., 
169 A. 347, 12 N J.Misc. 17, af¬ 
firmed 171 A. 786, 112 IT.JLaw 
500. 

62. Ky.—Southeastern Telephone 

Co. V. Payne, 69 S.W.2d 358, 253 
Ky. 245. 

63. Pa.—Dorris v. Bridgman & Co., 
145 A. 827, 296 Pa. 198. 

64. Pa—Boyle v. Leech, 148 A, 70, 
298 Pa. 188—Dorris v. Bridgman & 
Co., 145 A 827, 296 Pa. 198—Ban- 
non V. Simpson, Com.Pl., 44 
DauphCo. 402. 

“Zone of apprehensible danger” 

In a case in which a person was 
injured by being struck by an article 
which projected from the rear of a 
trailer attached to a motor truck, it 
was stated that "where a truck and 
trailer travel on a highway, the zone 
of apprehensible danger includes, 
not only objects in front, but such 
objects as may come within the 
swinging, swaying, or swerving ra¬ 
dius of the trailer."—^Dorris v. 
Bridgman & Co., 145 A. 827, 829, 296 
Pa. 198. 

es. Cal.—Miller v. Lyons, 252 P. 
330, 200 Cal. 232. 


Kan.—^Barzen v. Kepler, 266 P. 69, 
125 Kan. 648. 

Pa.—^Boyle v. Leach, 148 A. 70, 298 
Pa. 188—^Dorris v. Bridgman & 
Co.. 145 A. 827, 296 Pa. 198. 

42 C J. p 1024 note 25. 

Lights 

(1) Loading of truck and trailer, 
to be operated upon populous high¬ 
way in nighttime without light, so 
that logs project over highway, is 
negligence—Brewer v. Moye, 167 S. 
B. 871, 200 N.C. 589. 

(2) Owner of truck and trailer, in¬ 
sufficiently lighted to warn pedestri¬ 
an, struck by steam shovel wheel, 
projecting over side of trailer, was 
not relieved from liability for lat¬ 
ter's death on ground that lights 
were rendered less visible bv rain 
and storm—Sokiera v. H. A Jaeger, 
Inc., 169 A. 347, 12 N.JMisc. 17, 
affirmed 171 A. 786, 112 IST.J.Law 500. 
Matters considered 

Path of truck, speed, movement, 
and projection of pipe from trailer 
are to be considered in determining 
negligence in injury to pedestrian 
struck by projecting pipe—Dorris 
V. Bridgman & Co., 145 A. 827, 296 
Pa. 198. 

66. Pa.—^Boyle v. Leach, 148 A. 70, 
298 Pa. 188—^Dorris v. Bridgman 
& Co., 145 A. 827, 296 Pa. 198— 
Bannon v. Simpson, Com.Pl., 44 
Dauph Co, 402. 

42 C.J. p 1024 note 24. 

Actionable negligence and liability 
generally 

Driving truck through public 
street with strut extending into 
sweep of oncoming traffic was neg¬ 
ligent and a basis of liability — 
Boyle V. Leech, 148 A. 70, 298 Pa. 
188. 

Want of knowledge that persons or 
objects endangered 
(3) Where the vehicle is improp¬ 
erly loaded, the fact that the oper¬ 
ator does not have actual knowledge 
that persons or objects are within 
the path of the ordinary movement 
of the vehicle and of projecting ar¬ 
ticles does not relieve him from lia¬ 
bility for resultant injury.—^Dorris 
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V. Bridgman & Co., 145 A. 827, 296 
Pa. 198. 

(2) This is true because the care 
required under such circumstances 
includes a presumption that persons 
or objects are within the path of 
the vehicle and of projecting articles. 
—Dorris v. Bridgman & Co., supra. 
Nuisance 

Where a motor truck was so load¬ 
ed, with articles projecting, as to 
constitute a nuisance on the high¬ 
way, the person who did the loading 
was liable for resultant injuries to 
users of the highway.—Zatkin v. 
Katz, 11 A.2d 843, 126 Conn 445. 
Gratuitous oar contractual obligation 
Liability with respect to improper 
loading may exist whether the load¬ 
ing is done gratuitously or in ac¬ 
cordance with a contractual obliga¬ 
tion.—^Zatkin v. Katz, 11 A.2d 843, 
126 Conn. 445. 

G7. Puerto Rico.—Rivera v. Villa- 
mil, 29 Puerto Rico 257. 

R.I—Golden v. R, L. Greene Paper 
Co., 116 A. 677, 44 R.I. 226. 

42 C.J. p 1025 note 26. 

Care owing to particular person 
Where at time of injury sustained 
when pipe being loaded on defend¬ 
ant's automobile fell and struck 
plaintiff, plaintiff was not a guest 
but was engaged in performance of 
work for benefit of defendant, de¬ 
fendant owed plaintiff duty to exer¬ 
cise due care to see that plaintiff 
was not injured while performing 
such work, and plaintiff was not re¬ 
quired to show gross negligence.— 
Lepri v. Levy, 51 lSC.B.2d 959, 316 
Mass. 105. 

Proximate cause 

Improper loading held not proxi¬ 
mate cause of plsiintiff's damage.— 
Williams v. J. Gibson Mclvaine Co., 
82 Pa.Super. 227—42 C.J. p 831 note 
15. 

68. Mo.—Semper v. American 

Press, 273 S.W. 186, 217 Mo App. 
55. 

42 C.J. p 1025 note 27. 

Material thrown by wheel of motor 
vehicle 

(1) Whether casting of stone by- 
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cause of action, however, the projection of articles 
from a vehicle must have a causal connection with 
the alleged injury.®^ 

Governmental regulations. While, according to 
some authorities, the operation of a motor vehicle 
on a highway with articles projecting therefrom un¬ 
der circumstances constituting a violation of a stat¬ 
utory regulation is not necessarily negligence per 
se,*^® according to other authorities violation of a 
statutory or other governmental regulation in this 
respect may in itself constitute negligence,'^^ with 
resultant liability for an injury proximately caused 
by such negligence,'^2 and such violation may con¬ 
stitute contributory negligence on the part of the 
operator chargeable with the violation, precluding 
recovery for injury sustained by him in a collision 
with another motor vehicle which was proximately 
caused by such violation.'^^ a statutory require¬ 
ment that a motor vehicle having a width in excess 
of that specified shall carry clearance lights has 
been regarded as applicable to a vehicle which, as 
loaded, is in excess of the specified width, regard¬ 
less of the width of the vehicle itself, where the ve¬ 
hicle has been constructed to carry loads of vary¬ 
ing widthsJ^ 

A claim of actionable negligence with respect to 
projecting -articles, based on the alleged violation 
of a statutory regulation, may not be sustained in 
the absence of a showing that the regulation was 
actually violated,*^® nor may liability be imposed be¬ 
cause of the method of loading and equipment 
where the consent to a loading excessive in width 
has duly been obtained from public authorities as 
provided by statute and the loading and equipment 


are in accordance with the instructions given by the 
proper public official.'^® A statutory provision lim¬ 
iting the length of projection of loads beyond the 
running boards on freight-carrying motor units, 
which applies to carriers for hire, does not apply 
to a motor truck operated in the conduct of a pri¬ 
vate business.'^ ^ 

It has been held that the mere violation of a stat¬ 
utory provision that no vehicle shall be operated 
or moved on a highway unless such vehicle is so 
constructed and loaded as to prevent its contents 
from dropping, sifting, leaking, or otherwise es¬ 
caping therefrom does not constitute srross negli¬ 
gence 


I 349. Injuries to Persons or Property Not 
on Highway 

a. In general 

b. Injuries to persons having particular 

status 

c. Status of operator causing injury as 

affecting care and liability 


a. In General 

Governmental regulations with respect to the opera¬ 
tion of motor vehicles usually do not apply to operation 
at places other than public streets and highways, but 
the common law imposes a duty to exercise due care 
in operating vehicles at such other places, and failure 
to exercise due care in operation may be the basis of 
iioh!i!+vr -fnr iniurles sustained at such other places. 


While governmental regidations with respect to 
the operation of motor vehicles ordinarily are ap¬ 
plicable only to operation on public streets and 
highways,and do not apply to operation on pri- 


wheel of motor vehicle through bus 
window was actionable negligence 
depended on whether throwing of 
stone and resultant injury to bus 
passenger could have been reason¬ 
ably anticipated as probable conse¬ 
quence.—Bowling Green-Hopkins- 

ville Bus Co v. Edwards, 59 S.W.2d 
584, 248 Ky. 684. 

(2) Bus company was liable for 
injury to automobile occupant if 
proximately caused by gravel 
thrown by bus because of its reck¬ 
less negligence.—Teche Lines v. 
Bateman, 139 So. 159. 162 Miss. 404. 

G9. Wis.—Zabinski v. Novak, 248 N. 

W. 99, 211 Wis. 215. 

70. Want of lights 

Operation of truck with load 
which was ninety six inches in 
width without clearance lights at 
front or rear, as required by statute, 
was not negligence per se.—Hobbs- 
Western Co. V. Carmical, 91 S.W.2d 
606, 192 Ark. 69. 


71, Conn.—^Zatkin v. Katz, 11 A.2d 
843, 126 Conn. 445. 

La.—Boland Mach. & Mfg. Co. v. 
Highway Ins. Underwriters, App-, 
22 So,2d 307. 

Okl.—Helmerich & Payne v. Nunley, 
54 P.2d 1088, 176 Okl. 246. 

Va.—^Atlantic Greyhound Corp. v. 

Shelton, 36 S,B.2d 625. 184 Va. '684. 
Evidence of negligence 
Ark.—Hobbs-Western Co. v. Car¬ 
mical, 91 S.W.2d 605, 192 Ark. 59. 
Neb.—Moore v. Nisley, 276 N.W. 827, 
133 Neb. 474. 

Excessive width or weight 
Mich.—Bard v. Baker, 278 N.W. 88, 1 
283 Mich. 337—Beckman v. Baraga 
Tp. School Dist., 260 N.W. 152, 271 
Mich. 195. 

Tex.—^English v. Murphy, Civ.App., 
145 SfW,2d 201. 

Va.—Atlantic Greyhound Corp. v. 

Shelton, 36 S.B.2d 625, 184 Va. 684. 
72 j^a,.—^Boland Mach. & Mfg. Co. 

V. Highway Ins. Underwriters, 
App.. 22 So.2d 307. 
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Mich.—Bard v. Baker, 278 N.W. 88, 
283 Mich. 337. 

Tex.—^English v. Murphy. Civ.App. 
145 S.W.2d 201. 

Va.—^Atlantic Greyhound Corp. v. 
Shelton. 36 S.E2d 625, 184 Va. 684. 

73. Mich.—^Beckman v. Baraga Tp. 
School Dist., 260 N.W. 152, 271 
Mich. 195. 

74. Ark.—Htobbs-Western Co. v. 
Carmical, 91 S.W.2d 605, 192 Ark. 
59. 

75. La.—^Anderson v. Brock Bros. & 
Collins, 124 So. 716. 11 La. App. 
700. 

76- La.—Thibodaux v. Pittman 
Bros. Const. Co., App., 199 So. 159. 

77, Okl,—^Helmerich & Payne v. 
Nunley, 54 P.2d" 1088, 176 Okl. 246. 

78, Wis.—^Dach v. General Casual¬ 
ty Co., 4 N.W.2d 170, 241 Wis. 34. 

79, La.— Corpus Juris quoted in 
eonrad v. Bertucci, App., 158 So. 
596, 597. 

42 C.J. p 1026 note 28, 
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vate premises,®® including operation on a private 
driveway or a private road,®i the common-law duty 
of exercising due care and avoiding injury to oth¬ 
ers rests on one who operates a motor vehicle in 
places, other than public streets or highways, as, 
for example, in operating on a private driveway or 
a private road®® or on school grounds.®^ 

Due care with respect to operation in places here¬ 
in involved is predicated on existing circumstanc- 
es,®5 and the nature of the place is a proper matter 
for consideration in determining whether the oper¬ 


ator exercised due care under the circumstances.®® 
Generally speaking, the operator has the duty to 
exercise reasonable or ordinary care in view of 
the circumstances,®'^ or, as sometimes stated, that 
degree of care that a reasonably prudent,®® or an 
ordinarily careful or prudent,®® person would exer¬ 
cise under the same or similar circumstances, and 
statutory rules as to operation on public roads may 
indicate a desirable degree of care in operating on 
private driveways.®® The universal custom in this 
country to operate vehicles on the right side of a 
roadway has been held to establish a standard of 


ao. Kan.—Smith v. Bassett, 152 P. 

2d 794, 159 Kan. 128. 

42 C.J. p 1025 note 28. 

Private parking* space 
N.T —^Weeks v. Byrnes, 33 N.Y.S.2d 
65. 

Private loading platform 
Mo.—^Alexander v. Barnes Grocery 
Co., 7 S.W.2d 370, 223 Mo.App. 1. 

81. Cal.—Sills V. Forbes, 91 P.2d 
246, 33 Cal.App.2d 219—Gootar v. 
Leven, 293 P. 706, 109 Cal.App. 
703. 

N.J.—^Kerner v. Zerr, 135 A. 866, 
103 N.J.Law 424. 

42 CJ. p 1025 note 28. 

Sounding horn 

A statutory provision requiring 
the operator of a motor vehicle to 
sound his horn in certain situations 
when operating on a public highway 
does not impose such duty when the 
operation is on a private driveway. 
Cal.—^Edelson v. Higgins, 111 P.2d 
668, 43 Cal,App.2d 759. 

N.J.—^Nass V. Hams, 189 A. 626, 117 
N J.Law 427. 

82. Iowa.—^Kaffenberger v. Holle, 22 
N.W.2d 804, 237 Iowa 542 

Kan.—Smith v. Bassett, 152 P.2d 
794, 159 Kan. 128. 

La.—CO'rpiis Juris quoted in Conrad 
V. Bertucci, App., 158 So. 596, 597. 
42 C.J. p 1025 note 29. 

Duty ex contractu and ex delicto 
Where operator of automobile 
parking station agreed with one en¬ 
gaged in washing outside walls of 
building adjacent to parking station 
that automobiles underneath a scaf¬ 
fold which was being used in wash¬ 
ing the building would be moved, 
the obligation of operator of park¬ 
ing station to use due care not to 
injure anyone on the scaffold was 
ex contractu and ex delicto.—Beck 
V. Sirota, 109 P.2d 419, 42 Cal.App. 
2d 551. 

83. Mass.—Eaton' v. S. S. Pierce 
Co., 192 N.B. 831, 288 Mass. 323. 

42 C.J. p 1025 note 29. 

84. Cal.—Taylor v. Oakland Scaven¬ 
ger Co., 110 P.2d 1044, 17 Cal.2d 
594. 

Mass.—Tenney v. Reed, 159 N.E. 913, 
262 Mass. 335. 


Single occasion 

The entry of trucks on school 
grounds on a single occasion in 
connection with the repair or im¬ 
provement of the grounds did not 
constitute “public traffic” within the 
meaning of a statute providing that, 
where “public traffic” is permitted 
on driveways or grounds of schools 
by the governing board or officers 
the provisions of the statute as to 
traffic on highways shall be applica¬ 
ble.—Smith V. Harger, 191 P.2d 25, 
84 Cal.App.2d 361. 

Standard of care 

(1) The view has been expressed 
that, in operating on school grounds, 
the operator is required to exercise 
greater care than is required under 
ordinary circumstances.—Taylor v. 
Oakland Scavenger Co, 110 P.2d 
1044, 17 Cal.2d 594—Smith v. Harger, 
191 P.2d 25, 84 Cal.App.2d 361. 

(2) The standard of care, how¬ 
ever, may be the same.—Smith v. 
Harger, supra. 

85. Conn —Rosa v. American Oil 

Co., 30 A.2d 385, 129 Conn. 585. 

Operation pursuant to contract 

Where operator of automobile 
parking station agreed with one en¬ 
gaged in washing outside walls of 
building adjacent to the parking sta¬ 
tion that automobiles underneath a 
scaffold would be moved, the obliga¬ 
tion imposed on operator of park¬ 
ing station to use due care not to 
injure one on scaffold was enlarged 
by reason of the dangerous nature 
of the objects to be moved.—Beck v. 
Sirota, 109 P.2d 419, 42 Cal.App 2d 
551. 

86. La.—Corpus Juris quoted, in 

Conrad v. Bertucci, App., 158 So. 

596, 597. 

42 C.J. p 1025 note 30. 

Conflicting assumptions affecting 
due care 

The right of the operator of a 
motor vehicle which was on the 
premises of another than the em¬ 
ployer of such operator to assume 
that the premises were in a reason¬ 
ably safe condition was offset by 
necessity of governing conduct in 
light of dangerous conditions likely 
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to be present where building ma¬ 
terials were lying around and con¬ 
struction work was going on, as 
affecting liability to a workman who 
was struck by a bar into which the 
motor vehicle was backed.—^Rosa v. 
American Oil Co., 30 A.2d 385, 129 
Conn. 585. 

Negligence held not shown 
La.—Conrad v. Bertucci, App., 158 
So. 596. 

817. U.S.—^Radio Cab v. Houser, 128 
P.2d 604, 76 U.S.AppD.C. 35. 

Cal.—Beck v. Sirota, 109 P.2d 419, 
42 Cal.App 2d 551. 

Iowa.—Kaffenberger v. Holle, 22 N. 
W.2d 804, 237 Iowa 542. 

“Ordinary care” has been defined 
in this connection as “the degree of 
care which a prudent person would 
exercise under the same or similar 
circumstances.”—Radio Cab v. Hous¬ 
er, 128 P2d 604, 606, 76 U.S.App.D.C. 
35. 

Refraining from conduct likely to 
cause injury 

Iowa.—^Kaffenberger v. Holle, 22 N. 

W.2d 804, 237 Iowa 542. 

Water grushing from radiator 
Driver of bus* who stopped at fill¬ 
ing station to put water in bus radi¬ 
ator, and who had information that 
the radiator cap was probably hot 
enough to burn his hand, was obli¬ 
gated to exercise ordinary -care for 
the safety of the station attendant, 
and driver by asking for a rag satis¬ 
fied the obligation relieving bus 
company from liability for attend¬ 
ant's injuries, where driver did not 
know that hot water and steam 
would gush out as it did when the 
experienced attendant in absence of 
a rag was about to use a screw¬ 
driver on the cap and received burns 
from gushing water and steam.— 
Richardson v. Dallas Ry. & Terminal 
Co., Tex.Civ.App., 198 S.W.2d 475. 

88. N.J.—Nass V. Harris, 189 A. 
626, 117 N J.Law 427. 

89. Cal.—^Edelson v. Higgins, 111 
P.2d 668, 43 Cal.App 2d 759—Sills 
V. Forbes, 91 P.2d 246, 33 Cal.App. 
2d 219. 

90. N.J.—Kerner v. Zerr, 135 A. 866, 
103 N.J.Law 424. 
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due care to which operators of motor vehicles on 
a private road should be required to conform.^^ 

Failure to comply with the duty to exercise due 
care in operating in places other than public streets 
and highways,92 as, for example, on private drive- 
vrays or private roads93 or on school grounds,94 
constitutes negligence, and may be the basis of lia¬ 
bility for an injury proximately caused by such 
negligence.95 The broad general rule has been an¬ 
nounced that there may be liability for unnecessary 
injury to property on private premises resulting 
from the operation of a motor vehicle, whether the 
operator has caused the injury innocently, acci¬ 
dentally, carelessly, or with a heart fatally bent 
on mischief.9 6 

The operator of a vehicle on private premises is 
not guilty of actionable negligence where the con¬ 
dition which causes the injury is not known to him 
■and he is not chargeable with knowledge of such 
condition.97 As a general rule it is essential to the 
existence of liability that the operator, in the exer¬ 
cise of ordinary care and prudence, should reason¬ 
ably foresee that some injury would result from the 
manner in which he operates a vehicle on private 
premises.98 An operator does not have the duty to 
■anticipate that a mature person who is in a place 
of safety will suddenly and without warning re¬ 
move to a dangerous position near the vehicle and 


to protect such person from a resultant injury.99 
Failure of the operator to give notice or warning 
of his intention to put the vehicle in motion is not 
a basis of liability where the injured person has 
been given notice by a third person.^ Mere skid¬ 
ding of a vehicle, when not due to the carelessness 
of the operator, is not evidence of negligence.^ 

Injuries to motor vehicles or occupants by de¬ 
fects on private premises are discussed infra § 564. 

Backing vehicle. As a general rule, an opera¬ 
tor, in backing a vehicle at places other than a 
public street or highway, must exercise ordinary 
care.9 In view of the fact that backing involves 
more or less a limitation on the operator’s view 
of the area to be traversed, a corresponding vigi¬ 
lance on his part is essential,^ and the situation may 
require the keeping of a lookout,® and, under some 
circumstances, an effective warning signal of the 
intention to back.® The operator is not, however, 
under a duty to keep a lookout with respect to per¬ 
sons unless he knows, or, in the exercise of ordi¬ 
nary care, should know, that some person is likely 
to be passing behind, or to be in the vicinity of, 
the vehicle,7 and, generally speaking, the backing 
does not constitute negligence where the operator 
does everything that a reasonably prudent person 
can do to avoid injury to others.® 

Want of due care in backing constitutes negli- 


91. Cal.—Sills V. Forbes, 91 P.2d 
246, 33 Cal.App.2d 219. 

92. D.C.—Radio Cab v. Houser, 128 
P.2d 604, 76 U.S.App.DC. 35. 

Iowa.—^KafCenbergrer v. Holle, 22 
W.2d 804, 237 Iowa 642. 

Mich.—^Marschall v. Glaeser, 282 N. 
W. 832, 284 Mich. 66. 

93. Me.—^Adams v. Barrell, 132 A. 
130, 125 Me. 164. 

Mass —Eaton v. S. S. Pierce Co., 192 
N.E. 831, 288 Mass. 323. 

94- Cal.—Taylor v. Oakland Scav¬ 
enger Co., 110 P.2d 1044, 17 Cal. 
2d 694. 

95. Cal.—Taylor v. Oakland Scaven¬ 
ger Co., 110 P.2d 1044, 17 Cal.2d 
594—Beck v. Sirota, 109 P.2d 419, 
42 Cal.App.2d 551. 

D.C.—Radio Cab v. Houser, 128 F.2d 
604, 76 U.S.App.D.C. 35—Chapman 

V. Coates, 119 P.2d 441, 73 App. 
D.C. 270. 

Iowa.—^KafCenberger v. Holle, 22 N. 

W. 2d 804, 237 Iowa 542. 

Mass.—Eaton v. S. S. Pierce Co., 192 
N.E. 831, 288 Mass. 323. 

Mich.—Marschall v. Glaeser, 282 N. 

W. 832, 284 Mich. 56. 

N.Y.—Hogan v. Comae Sales, 281 N. 
Y.S. 207, 245 App.Div. 216, affirmed 
2 IT.E.2d 695, 271 N.Y. 662. 

Vt.—Standard Oil Co. of New York 
V. Flint, 183 A. 336, 108 Vt. 167. 
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96- Mo.—^Houck V. L, A. Tucker 
Truck Lines, App., 131 S.W.2d 366. 

97- N.H.—Grigas v. Merrimack 

Farmers’ Exchange, 50 A.2d 230, 
94 N.H. 232. 

Ice uiLder snow 

N.H.—Grigas v. Merrimack Farmers* 
Exchange, supra. 

98. N.C.—Gant v. Gant, 148 S.E. 34, 
197 NC. 164. 

Particular injury not foreseeable 
The operator of an automobile was 
not guilty of actionable negligence 
where, in attempting to get the au¬ 
tomobile out of a garage when there 
was heavy snow on the ground, he 
caused planks to be placed under the 
wheels, and a plank was thrown 
against a person, since the occur¬ 
ence could not reasonably have been 
foreseen,—Gant v. Gant, 148 S.E. 34, 
197 N.C. 164. 

99- Iowa.—^Nelson v. Mitten, 255 N. 
W. 662, 218 Iowa 914. 

1- Cal.—Morales v. L. W. Blinn 
Lumber Co„ 49 P.2d 621, 9 Cal. 
App.2d 292. 

9. N.H.—Grigas v. Merrimack 
Farmers’ Exchange, 60 A.2d 230, 
94 N.H. 232. 

Vt.—Standard Oil Co. of New York 
V. Flint. 183 A. 336, 108 Vt. 157. 
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3. N.J.—^Nass V. Harris, 189 A. 626, 
117 N.J.Law 427 

Tenn.—Frye v. Elkins, 122 S.W.2d 
827, 22 Tenn.App. 317. 

“Ordinary care*' within the mean¬ 
ing of the rule “is such care as an 
ordinarily prudent person would 
have exercised under the same or 
similar circumstances.*’—Frye v. 
Elkins, 122 S.W.2d 827, 829. 22 Tenn. 
App. 317. 

4- Mass.—Eaton v. S. S. Pierce Co., 

192 N.E. 831, 288 Mass. 332— 

Minsk V. Pitaro, 187 N.E. 224, 284 
Mass. 109. 

5- Tenn.—^Frye v. Elkins, 122 S.W. 

2d 827, 22 Tenn.App 317. 

Wis.—^Hartzheim v. Smith, 298 N.W. 

196, 238 Wis. 55—Patterson v. 

I Edgerton Sand & Gravel Co., 277 
N.W. 636, 227 Wis. 11. 

6. Wis.—^Patterson v. Edgerton 
Sand and Gravel Co., supra. 

7. Wis—Hartzheim v. Smith, 298 
N.W. 196, 238 Wis. 55—Czarnetsky 
V. Booth, 246 N.W. 574, 210 Wis. 
536. 

S. U.S.—Giudice v. Delaware Sand 
& Gravel Co., D.C.Del., 38 F.Supp. 
90. 

Wash.—^Winsor v. Smart’s Auto 
Freight Co.. 171 P.2d 251, 25 

Wash.2d 383. 

42 C.J. p 1025 note 30 [b]. 
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gence,^ and such want of due care may be the basis • 
of liability for an injury proximately caused by | 
such want of care,^<^ and may constitute contribu¬ 
tory negligence on the part of the operator of the 
backing vehicle precluding recovery for an injury 
sustained in a collision with another motor vehi- 
cle.^i 

Leaving motor vehicle standing. A person in 
charge of a motor vehicle who leaves it standing 
on private premises has the duty to leave it in such 
condition that it cannot be put in metion except by 
the application of external force,and if he leaves 
it standing at a place where an unexpected move¬ 
ment of the vehicle may result in injury to others, 
without taking proper precautions against its start¬ 
ing, this may constitute negligenceA^ On the other 
hand, one who properly parks on private premises 
and properly secures his vehicle against starting of 
its own accord is not liable for an injury resulting 
from its being started by unauthorized interference 
with it,14 and the mere leaving of the key in the 
ignition switch does not necessarily constitute ac¬ 
tionable negligence, where a reasonable man would 
not foresee the starting of the vehicle by an unau¬ 
thorized person.i^ Leaving a motor vehicle stand¬ 
ing on private premises has been said not to be the 
proximate cause of an injury sustained by a person 
in cranking the vehicle for his own purposes^® and 


not to constitute a basis of liability for such in- 

jury.i7 

Unloading. Persons in charge of the unloading 
on private premises of a trailer attached to a mo¬ 
tor vehicle do not have the duty to warn an experi¬ 
enced person, who is assisting, of a danger involved 
because of the method of loading, where the dan¬ 
ger is obvious,IS and the person so assisting is not 
entitled to recover for an injury sustained on the 
alleged ground that the trailer was improperly load¬ 
ed, where it was loaded in the ordinary and usual 
manner and in strict conformity with applicable 
regulations.^^ In dropping the tailboard of a trail¬ 
er preparatory to unloading, it is essential to exer¬ 
cise only reasonable care,20 and the operator does 
not have the duty to take steps to determine wheth¬ 
er anyone is near, where he has no reason to an¬ 
ticipate the presence of anyone.21 

Injuries on private premises resulting from op¬ 
eration on highway. As a general rule, the opera¬ 
tor of a motor vehicle on a highway has the duty 
to use due care to avoid injury to occupants of,22 
or persons on,23 premises contiguous to the high¬ 
way, and this duty requires the exercise of rea¬ 
sonable care and caution under the circumstances.24 
Failure to exercise due care in this respect may be 
the basis of liability.25 It has been held that the 


9. Me.—Adams v. Barrel!, 132 A. 
130, 125 Me. 164. 

Tenn.—^Frye v. Elkins, 122 S.W.2d 
827, 22 Tenn.App. 317. 

Backing without receiving signal 
Where it was understood between 
truck drivers and another whose 
duty it was to keep line of trucks 
moving under steam shovel in exca¬ 
vation that trucks should not be 
moved except on such other’s signal, 
truck driver who without signal 
backed or permitted truck to drift 
backward on such other who was 
disengaging chain from back of such 
truck was negligent.—Gutheridge, on 
Behalf and to Use of Ring Engi¬ 
neering Co. V. Gorsuch, 8 A.2d 8S5, 
177 Md. 109. 

3jO, Me.—^Peabody v. Sweet, 152 A. 
312, 129 Me. 375—^Adams v. Bar¬ 
rel!. 122 A 130. 125 Me. 164. 

Md.—Gutheridge, on Behalf and to 
Use of Ring Engineering Co. v. 
Gorsuch, 8 A 2d S85, 177 Md. 109. 
Mass.—Eaton v. S. S. Pierce Co., 
192 N.E. 831, 288 Mass. 332. 

N.C.—Brigman v. Fiske-Carter 
Constr. Co., 136 S.E. 125, 192 N.C. 
791. 

Wis.—^Hartzheim v. Smith, 298 N.W. 
196, 238 Wis. 55. 

11. Tenn.—Frye v. Elkins, 122 S.W. 
2d 827, 22 Tenn.App. 317. 

12. N.Y.—Carney v. Buyea, 65 N.T. 


S.2d 902, 271 App.Div. 338, appeal 
denied 68 N.T.S.2d 446, 271 App. 
Div. 049. 

13- Minn.—Jewison v. Dieudonne, 
149 NW. 20, 127 Minn. 163. 

N.T.—Carney v. Buyea, 65 N.T.S.2d 
902, 271 App.Div. 338, appeal de¬ 
nied 68 N.Y.S.2d 446, 271 App.Div. 
949. 

42 C.J. p 1025 note 31. 

14. N.Y.—Touris v. Brewster, 139 
N.E. 249, 235 N.Y. 226. 

42 C.J. p 1026 note 32. 

15. Mich.—Roberts v. Lundy, 4 N. 
W.2d 74, 301 Mich. 726. 

16. Ky.—^Wright v. L. C. Powers & 
Sons, 38 S.W.2d 465, 238 Ky. 572. 
The proximate cause was the 

cranking of the vehicle by the per¬ 
son sustaining injury.—Wright v. L. 

C. Powers & Sons, 38 S.W.2d 465, 

238 Ky. 572. 

17. Ky.—^Wright v. L. C. Powers & 
'Sons, supra. 

18. La.—^Franklin v. Gordon's Trans¬ 
ports, App., 26 So 2d 38'7. 

19. La.—Franklin v. Gordon’s 
Transports, supra. 

20. N.Y.—Gloshinsky v. Bergen Milk 
Transp. Co., 17 N.E.2d 766, 279 
N.Y. 64. 

21. N.T.—Gloshinsky v. Bergen Milk 
Transp. Co., supra. 
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22. Md.—^Bowman v. Williams, 165 
A. 182, 164 Md. 397. 

23. Ill.—Schiermeier v. Hoeffken, 33 
N.B.2d 147, 309 IH.App. 250. 

24. Md—Bowman v. Williams, 166 
A. 183, 164 Md. 397. 

25. Md.—^Bowman v. Williams, su¬ 
pra. 

Liability recognized 

(1) A recovery for personal in¬ 
juries sustained by the occupant of 
a house was upheld, where a motor 
truck was negligently driven from a 
highway and through a wall of the 
house.—Bowman v. Williams, supra. 

(2) The operator of an automobile 
which approached a street intersec¬ 
tion at an excessive speed and col¬ 
lided with an oil tank truck was neg¬ 
ligent and was liable for personal in¬ 
juries sustained by the occupants of 
a building, which were caused by the 
resultant explosion.—^Avery v. R. E. 
Guerin Trucking Co., 24 N.E.2d 330, 
304 Mass. 500. 

(3) The right of a person who was 
seated on private property adjacent 
to a highway while watching certain 
operations in the highway to recover 
for an injury resulting from being 
struck by a brick hurled by the 
wheels of a motor truck in the high¬ 
way, which were spinning because of 
difficulty in getting traction, was 
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operator of a vehicle on the highway need not be 
on the lookout for a wire extending from a place in 
the vicinity across the highway lower than the top 
of the vehicle.26 Injury to private property along 
highway is discussed infra § 424. 

b. Injuries to Persons Having Particular Sta¬ 
tus 

(1) In general 

(2) Invitees, licensees, trespassers, and 

volunteers 

(3) Children 

(1) In General 

In case of an injury sustained at a place other than 
a public highway or street as the result of the operation 
of a motor vehicle, the extent of the duty imposed with 
respect to such’ operation and whether there is liability 
may depend on the status, at the place and time of in¬ 
jury, of the person who sustains the injury. 

With respect to an injury sustained at a place 
other than a public highway or street as a result of 
the operation of a motor vehicle, the extent of the 
duty imposed with respect to such operation and 
whether there is liability may depend on the status, 
at the particular place at the time of the injury, of 


the person who sustains the injury, ^s, for exam¬ 
ple, where the person who sustains the injury is 
an invitee, licensee, or trespasser, discussed infra 
subdivision b (2) of this section, or is a child, dis¬ 
cussed infra subdivision b (3) of this section. The 
operator of a vehicle has the clear duty of care to¬ 
ward pedestrians.^^ The duty owing to one who 
voluntarily attempts to rescue another from the 
path of a vehicle moving on private premises may 
be a legal, and not merely a moral, dut^'.^s 

(2) Invitees, Licensees, Trespassers, and 
Volunteers 

There is a duty to exercise due care In the operation 
of a motor vehicle to avoid injury to an Invitee at a 
place other than a public highway or street; the duty ow¬ 
ing to a licensee under like circumstances is to refrain 
from willful or wanton injury and, according to some 
but not all authorities, to avoid injury by active or af¬ 
firmative negligence; and, as a general rule, the only 
duty owing to a trespasser under like circumstances Is to 
avoid willful or wanton injury. 

There is a duty to exercise due care in the opera¬ 
tion of a motor vehicle to avoid injury to an in¬ 
vitee at a place other than a public highway or 
street,and as a general rule this duty requires the 
exercise of reasonable or ordinary care.^i 


recognized, In a case in which the i 
private premises were owned by a I 
person other than the owner or op- | 
erator of the truck.—Schiermeier v- 
Hoeftken, 33 N.E.2d 14'7, 309 Ill.App. 
250. 

Theory on which recovery permitted 
or denied 

(1) Where the operator of a motor 
truck lost control of it and permitted 
it to crash through fence and to 
come to rest near porch where con¬ 
valescent woman was sitting, show¬ 
ering her with splinters, leaves, dirt, 
and rubbish, she was entitled to 
maintain action on grounds of sim¬ 
ple negligence and gross negligence 
for convulsions resulting from her 
fright.—^Elrod v. Brown Transfer & 
Storage Co., 187 S.E. 705, 64 G-aApp. 
1286. 

(2) Such injured woman was not 
entitled, however, to maintain action 
on grounds of trespass on her prop¬ 
erty, criminal negligence, and as¬ 
sault on her person or willful, wan¬ 
ton, and Intentional injury.—Elrod v. 
Brown Transfer & Storage Co., su¬ 
pra. 

26. N.T.—Bush v. Goodno, 251 N.Y. 
iS. 271, 233 App.Div. 152, affirmed 
182 N.E. 171, 259 N.T. 638 

27. N.C.—Brigman v. Fiske-Carter 
Const. Co., 136 S.E. 125, 192 N.C. 
791, 49 ALR. 773. 

Va—^Virginia Stage Lines v. Spen¬ 
cer, 36 S.E.2d 5'22, 184 Va. 870. 


Employee of lessee of space in ga¬ 
rage 

(1) An employee of a corporation 
which rented space for its trucks in 
defendant’s garage was entitled to a 
reasonable time to leave the garage 
after parking a truck, and the duty 
which defendant owed to such em¬ 
ployee, in operating a motor vehicle 
in the garage, was not necessarily 
only a duty to refrain from willful 
or intentional injury.—Chapman v. 
Coates, 119 F.2d 441, 73 App.D.C* 
270. 

(2) In this connection it was stat¬ 
ed that it was not necessary that 
such employee should have been en¬ 
gaged in company’s work during all 
the time that he was with the truck 
on which he was a helper, provided 
only a reasonable time elapsed after 
the parking of the truck and before 
the occurrence of the accident.—■ 
Chapman v. Coates, supra. 

28. Cal.—Taylor v. Oakland Scav¬ 
enger Co., 110 P.2d 1044, 17 Cal.2d 
594. 

29. N.C.—Carney v. Buyea, 6*5 N.T.S. 
2d 902, 271 App.Div. 338, appeal 
denied '68 N.T.'S.2d' 446, l271 App. 
Div. 949. 

30. N.C.—^Brigman v. Fiske-Carter 
Const. Co., 136 S.E. 125, 192 N.C- 
791, 49 A-L.B. 773. 

Duty owing, and liability for in¬ 
jury, to invitee generally see the 
iC.J.S. title Negligence §§ 45-53, 
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also 46 C.J. p 823 note 49—p 838 
note 63. 

Who are invitees within rule see the 
C.J.S. title Negligence §§ 43, 44, 
also 45 C.J. p 808 note 6—p 823 
note 48. 

liTimber carrier 

Where the operator of a lumber 
carrier on a dock was aware of the 
presence of stevedores, who were in¬ 
vitees on the dock, and did not 
sound his horn at any time or give 
any other warning os he approached 
a pile of lumber, such conduct con¬ 
stituted active negligence, with re¬ 
spect to liability for injuries to 
stevedore who was struck by the 
carrier.—Burke v. John E. Marshall, 
Inc., 108 P.2d 738, 42 Cal-App.2d 

195. 

31. Cal.—^Beck v. Sirota, 109 P.2d 
419, 42 Cal.App.2d 551—^Burke v. 
John E. Marshall, Inc., 108 P 2d 
738, 4'2 Cal.App.2d 195—Yoshrko 

Yamauchi v. O’Neill, 102 P.2d 365, 
38 Cal.App.2d 703. 

Me.—^Adanis v. Barrell, 132 A. 130, 
12‘5 Me. 164. 

Tenn.—Hatcher v. Cantrell, 65 S.W. 

2d 247, 16 Tenn.App. 544. 

Va.—^Virginia Stage Lines v. Spen¬ 
cer, 36 fi.E.2d 522, 184 Va. 870. 
Children as implied invitees 
Va.—^Virginia Stage Lines v. Spencer, 
supra. 

Business Visitor 

Cal.—Turnipseed v. Hoffman, 144 P. 
2d 797, 23 Cal..2d 532. 
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The operator of a motor vehicle owes to a li¬ 
censee at a particular place the duty to refrain from 
willful or wanton injury to such licensee.^^ While 
in some cases the distinction between active neg¬ 
ligence and passive negligence is not recognized 
in determining the duty owing to a mere licensee, 
and the general rule has been announced that an 
operator who is lawfully on the premises owes no 
<iuty to a mere licensee except to abstain from acts 
willfully injurious,34 according to some authorities 
an operator owes a duty not to injure a licensee by 
affirmative or active negligence,35 or, as sometimes 
stated, the duty to use care to avoid injury to a li¬ 
censee after the presence of the licensee is known 
or should have been discovered.3C So it has been 
held or recognized that, in the operation of a ve¬ 
hicle at a place where the operator knows of,37 
should know ■of,38 or has good reason to expect,33 
the presence of licensees, there is a duty to ex¬ 


ercise reasonable or ordinary care, and not merely 
a duty to refrain from willful or wanton conduct,40 
and that liability may be based on a failure to ex¬ 
ercise due care in this respectGenerally, how¬ 
ever, there is no liability for an injury to a licensee 
who has been duly warned as to the danger in- 

volved.^3 

As a general rule, the only duty owing, in the op¬ 
eration of a motor vehicle, to a trespasser at the 
particular place is to avoid willful or wanton in- 
jury.43 Even though a child is a trespasser at the 
place of injury, however, the circumstances may be 
such as to require the exercise of ordinary care 
by the operator of the vehicle.^^ 

With respect to injury by operation of a motor 
vehicle to one who, as a mere volunteer, without in¬ 
vitation, attempts to assist in activities connected 
with the vehicle, it has been held or recognized 


32. Nev.—Baljcock & Wilcox Co. v. 
N-olton, 71 P.2d 10'51. 58 Nev. 133 

Duty owing-, and liability for injury, 
to licensee generally see the C.J-S. 
title Negligence §§ 35-42, also 45 
C.J. p 796 note 62-p 808 note 6. 
Person witli no greater rights than 
licensee 

Mass,—Santa Maria v. Trotto, 9 N,E. 
2d 540, 297 Mass. 442, 111 A.L R. 
1253. 

33. N.J.—Sohn v. Katz, 169 A. 838, 
112 N.J.Law 106, 90 A.L, H. 880. 

34. N.J.—Sohn v. Katz, supra. 

35. Cal.—Turnipseed v. Hoffman, 
144 P.2d 797, 123 Cal.2d 532—To- 
shiko Yamauchi v. O’Neill, 102 P.2d 
365, 38 Cal.App 2d 703. 

D.C.—Radio Cab v. Houser, 128 F.2d 
■604, 76 U.S-AppD.C. 35. 

Minn.—^Roadman v. C. E. Johnson 
Motor Sales, 297 N.W. 166, 210 
Minn. ‘59. 

Nev.—^Babcock & Wilcox Co. v. Nol- 
ton, 71 P.2d 1051, 58 Nev. 133. 
N.r.—Carney v. Buyea, 65 N.Y,S.2d 
902, 271 App Div. 338, appeal de- 
^nied 68 N.Y.S.2d 446, 271 App.Div. 
949. 

-What constitutes active or afflrma. 
tive negligence 

(1) The negligent operation of a 
motor vehicle in a place where op¬ 
erator has good reason to expect the 
presence of licensees constitutes ac¬ 
tive negligence as distinguished from 
passive negligence.—Yoshiko Yamau¬ 
chi V. O’Neill, 10:2 P.'2d 366, 38 Cal. 
App.2d 703. 

(2) The act of a person in parking 
automobile on incline on farm with¬ 
out taking proper precaution to pre¬ 
vent automobile moving downgrade 
was affirmative negligence, with re¬ 
spect to such person’s liability for 
injuries sustained by another in res¬ 


cuing such person from path of mov¬ 
ing automobile.—Carney v. Buyea, 
65 N.Y.'S.2d 902, i2'71 App.Div. 338, 
appeal denied '68 N.Y.S.2d 440, 271 
App.Div. 949. 

36. Nev.—Babcock & Wilcox Co. v. 
Nolton, 71 P.2d 1051, 58 Nev. 133. 

37. Cal,—Colgrove v. Lompoc T. 
Club, 124 P.2d 138, 51 Cal.App.2d 
18. 

Minn.—Roadman v. C. E. Johnson 
Motor Sales, 297 N.W. 166, 210 
Mmn. 59. 

N.Y —Szablewski v. Michael, 28 N.Y. 

S 2d 163, 262 App.Div. 801. 
Reasonable or ordinary care as to 
gratuitous licensee 
Minn.—Roadman v. C. E. Johnson 
Motor Sales, 29'7 N.W. 166, 210 
Minn. 59. 

Reasonable care as to child who Is 
bare licensee 

N.Y.—Szablewski v^ Michael, 28 N.Y. 
S.'2d 163, 262 App.Div. 801. 

38. D.C.—Radio Cab v. Houser, 128 
F.2d 604, 76 U.'S.App.D.C. 3'5. 

39. Cal.—Colgrove v. Lompoc T 
Club, li24 P.2d 128, 51 CaLApp.2d IS 
—Yoshiko Yamauchi v. O’Neill, 102 
P.2d 365, 38 Cal.App.2d 703. 

Va.—^Virginia Stage Lines v. Spencer, 
36 S.E. 522, 184 Va. 870. 

Ordinary care as to children who are 
hare licensees 

Va.—^Virginia Stage Lines v. Spencer, 
supra. 

40. Cal.—Colgrove v. Lompoc T. 
Club, 124 P.-2d 128, 51 Cal.App.2d 
18—Yoshiko Yamauchi v. O’Neill, 
.102 P.2d 365, 38 Cal App.2d 703. 

41. Cal.—^Yoshiko Yamauchi v. 
O’Neill, supra. 

D.C.—^Radio Cab v. Houser, l!28 F.2d 
'604, 76 U.S.APP.D.C. 3-5. 

Minn.—^Roadman v, C. B. Johnson 
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Motor Sales, 297 N.W. 166, 210 
Minn. 59. 

Nev.—Babcock & Wilcox Co. v. Nol¬ 
ton, 71 P.2d 1051, 58 Nev. 133. 
N.Y.—Szablewski v. Michael, 28 N.Y. 

S.2d 163, 26-2 App.Div. SOI. 

N.C.—Brigman v. Fiske-Carter Const. 
Co., 136 S.E. 125, 192 N.C. 791, 49 
AL.R. 773. 

Va.—^Virginia Stage Lines v. Spencer, 
36 SE.2d '522, -184 Va. 870. 

42. Ariz.—^Western Truck Lines v. 
Du Vaull, 112 P.2d -689, 67 Ariz. 
199. 

43. Cal.—^Kirkland v. Damianakes, 
59 P 2d 556, 1*5 Cal App 2d 446. 

Duty owing, and liability for injury, 
to trespasser generally see the C 
J S. title Negligence §§ 34-31, also 
45 C.J. p 742 note 31-p 788 note 71. 
Active negligence 

There have, however, been state¬ 
ments apparently to the effect that 
liability may exist for active negli¬ 
gence in the operation of a motor 
vehicle which causes an injury to a 
trespasser.—Brigman v. Fiske-Carter 
Const. Co., 136 N.E. 125, 192 N.C. 791, 
49 A.L.R. 773. 

44. Prior notice of presence of chil¬ 
dren 

When automobile driver saw that 
cardboard box in which she knew 
children had been playing that aft¬ 
ernoon had been replaced in her 
driveway approximately one-half 
hour after she had removed it, she 
should have anticipated that the chil¬ 
dren had placed the box in driveway 
again and exercise of ordinary care 
would have required her to make an 
investigation before proceeding to 
run over the box, even though tech¬ 
nically injured child was trespassing 
on driveway.—Gray v. Golden, 192 S. 
W2d 371, 301 Ky. 477. 
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that there is no liability unless there is g^ross neg¬ 
ligence, willfulness, or wantonness in the opera- 
tion,45 and that the operator is not under a duty to 
anticipate that a volunteer will attempt to perform 
a dangerous and difficult act and to keep a lookout 
for such attempt>6 If, however, the operator actu¬ 
ally sees a volunteer in a dangerous situation and 
can avoid the injury by the exercise of reasonable 
care, liability may result if injuries are sustained by 
the volunteer.'^'^ 

Duty of person other than owner or proprietor of 
^premises. It has been held that a business invitee 
on particular premises, in operating a motor vehicle 
on such premises, stands in the same position as the 
•owner or proprietor of such premises with respect 
to the duty owing to a trespasser,^^ and that the 
*only duty owing by such invitee to a trespasser is 
'to avoid willful or wanton injury.49 According to 
some decisions, however, a person who operates a 
vehicle on private premises, as a licensee, for his 
own convenience and not in behalf of the proprie¬ 
tor of such premises or for a purpose in which 
such proprietor has any interest, owes to a tres¬ 
passer on such premises the duty to exercise ordi¬ 
nary care,S0 and not merely the duty to avoid will¬ 
ful or wanton injury to such trespasser.^l So it 
has been held the operator of a motor vehicle is not 
relieved of liability by the fact that the person sus¬ 
taining injury is a trespasser where the trespass is 
not a contributing cause of the injury.52 

It has been held that the occupant of premises 


who is lawfully thereon, although he is not the 
owner, in the operation of a vehicle owes to a mere 
licensee on the premises only the duty to abstain 
from acts willfully injurious.53 It has also been 
held, however, that, whether the operator is the 
licensor or any other perso.n, he has the duty to 
exercise due care to avoid injury to licensees if 
he has good reason to expect their presence, 54 and 
not merely a duty to refrain from willful or wanton 

conduct. 5 5 

The operator of a motor vehicle on a highway 
has been held to owe to a trespasser or bare licensee 
on private property adjacent to the highway, which 
is not owned by, or under the control of, the opera¬ 
tor, the duty not negligently to injure such tres¬ 
passer or licensee,^® and -not merely the duty to re¬ 
frain from willful or wanton conduct,57 and, ac¬ 
cordingly, such operator may not rely on the status 
of the injured trespasser or licensee to defeat liabil¬ 
ity based on negligence.59 

(3) Children 

Generally speaking, the operator of a motor vehicle 
has the duty to exercise ordinary care to avoid injury 
to a child at a place other than a public street or high¬ 
way; the sufficiency of compliance with the duty owing 
by an operator to children may depend on the age and 
traits of the particular child and on whether the oper¬ 
ator knows of, or should anticipate, the presence or acts 
of children. 

Generally speaking, the operator of a motor ve¬ 
hicle at a place other than a public street or high¬ 
way has the duty to exercise ordinary care to avoid 


-45. Anz.—^^Vestern Truck Lines v. 1 
Du Vaull, 112 P.2d 589, 57 Ariz. 
199. 

’Tenn.—Hatcher v. Cantrell, 6*5 S.W. 

'2d 247, 16 Tenn.App. 544. 

Duty owing to volunteer generally 
see the C.J.S. title Negligence § 
62, also 45 C.J. p 840 note 74. 
Assisting in unloarding 

The rule stated in the text was 
applied in holding that there was no 
liability where a volunteer was 
struck by a backing truck while at¬ 
tempting to adjust articles loaded on 
the truck, in disregard of a warn¬ 
ing as to, and the obviousness of, 
the danger.—^Western Truck Lines v. 
Du Vaull, 112 P.2d 589, 57 Anz. 199. 

46. N.C.—Benton v. Johnson, 46 S. 
E.2d'645, 228 N.C. 625. 

47. N C.—Benton v. Johnson, supra. 

-48. Cal.—^Kirkpatrick v. Damianak- 
es, 59 P.2d 656. 15 CaLApp.2d 446. 
'Who Is business Invitee 

Owner and driver of truck which 
had entered private alley at rear of 
.store to which deliveries were to be 


made were business invitees within 
the meaning of the rule stated in the 
text.—^Kirkpatrick v. Damianakes, 
supra. 

49. Cal.—^Kirkpatrick v. Damianak¬ 
es, supra. 

50. TJ S.—^Law V. Railway Express 
Agency, C.C.A.Mass., Ill F.2d 427, 
applying law of Vermont. 

Who is licensee 

In laying down the rule stated in 
the text, the view was expressed 
that, where a bank's license allowing 
store to use open areaway hack of 
bank building for truck loading and 
unloading provided that possession 
should remain in bank, express agen¬ 
cy which made daily trips into area¬ 
way to pick up outgoing shipments 
from store was not, in relation to 
bank os possessor, a business invitee 
but was a gratuitous licensee cross¬ 
ing the land for its own convenience. 
— ^Law V. Railway Express Agency, 
supra. 

51. U.S.—^Law V. Railway Express, 
supra. 


52. Me.—Peabody v. Sweet, 15'2 A. 
312, 129 Me. 375. 

53. Motorcar owned by occupant of 
premises 

The husband of the owner of a 
family residence, residing there with 
his wife and family in the usual do¬ 
mestic intimacy, as an occupant of 
the property owed no duty, in the 
operation of his automobile, to a 
mere licensee except to abstain from 
acts willfully injurious.—Sohn v. 
Katz, 169 A. 838, 112 N.J.Law 106, 
90 A.L.R. 880. 

54. Cal.—Toshiko Tamauchl v. 
O’Neill. 102 P.2d 365, 38 Cal.App 3d 
703. 

55. Cal.—Toshiko Yamauchi v. 
O'Neill, supra. 

56- Ill.—Schiermeier v. Hoeftken, 33 
N.B.'2d 14'7, 309 Ill.App. 250. 

Child as trespasser or licensee 

Ill.—Schiermeier v. HoefEken, supra. 

57. Ill.—Schiermeier v. HoefEken, 
supra. 

58. Ill.—Schiermeier v. HoefiEken. 
1 supra. 
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injury to a child of tender years.^® Usually, how¬ 
ever, the operator has the duty to exercise greater 
care for the safety and protection of young chil¬ 
dren than for adult persons who possess normal and 
mature faculties,®® and the operator should antici¬ 
pate the thoughtlessness and impulsiveness of such 
children, in view of the fact that their conduct is 
unpredictable.®^ The presence of children is a 
warning to the operator which requires care for 
their safety,®2 and he may have the duty to antici¬ 
pate danger from the fact that children have habit¬ 
ually played at the place involved.®3 The operator 
of a vehicle on a private driveway has the duty to 
exercise care commensurate with the circumstance 
to inform a child of the approach of the vehicle.®^ 
A person who leaves a motor vehicle exposed so 
that children of tender years are likely to come in 
contact with it, under circumstances obviously dan¬ 
gerous to them, should anticipate the injury that is 
likely to happen to such children, and should exer¬ 
cise reasonable care to prevent such injury.®® It 
has been stated broadly that the operator of a ve¬ 
hicle who knows that a young child is a member of 
a family is charged with knowledge that such child 
is likely to be at any place about the family yard.®® 
Merely veering a short distance from a private 
driveway onto an adjacent pedestrian walk does not 
necessarily constitute actionable negligence with 
respect to an injury to a child who runs into the 
vehicle.®'^ 

An operator who has reason to anticipate that a 
child may be near has the duty to see that the way 


is clear before starting the vehicle,®® and the cir¬ 
cumstances with respect to knowledge of condi¬ 
tions and the age and traits of the particular child 
may be such as to require the operator to be al¬ 
ways watchful before starting.®® Where, however, 
there is no reason to anticipate that a child is pres¬ 
ent, the operator does not necessarily have the duty 
to ascertain whether a child may be in a position of 
danger before starting,'^® and in such case merely 
starting the vehicle with resultant injury to a child 
does not constitute negligence. 

The operator of a motor vehicle who knows that 
a young child is likely to be at any place on private 
premises has the duty to use due care with respect 
to such child in backing the vehicle.'^2 Whether 
an operator is negligent in backing a vehicle with 
resultant injury to a child depends on whether, in 
the light of existing circumstances and conditions, 
the operator exercises the care of a reasonably pru¬ 
dent person.*^® Because of the limitation on the 
view of the area to be traversed in backing, the 
operation requires corresponding vigilance in or¬ 
der to avoid injury to a child who is known to be, 
or likely to be, at the particular place, and in¬ 
creased vigilance in backing may be essential where 
the operator is chargeable with knowledge of the 
traits of a child of the age of the injured child^® 
or where the operator knows that small children 
are at play in the vicinity of his vehicle.'^® In any 
event the operator has the duty to exercise such 
care in backing as a reasopnably prudent operator 
should exercise under the circumstances, where he 


59. Wis.—^Heikkila v. Standard Oil 
Co.. 213 N.W. 6'52, 193 Wis. 69. 

60. Cal.—Conroy v. Perez, 148 P.2d 
680, 64 Cal.App.'2d 217—^Pana v 
Cleaver, 294 P. 6, 110 CaLApp. 168. 

61. Cal—'Conroy v. Perez, 148 P.2d 
680, '64 Cal.App.2d 217. 

62. Cal.—Conroy v. Perez, supra. 

63. Cal.—Conroy v. Perez, supra. 

64. Term.—'Stephens v. Clayton, 124 
S.W.2d 33, 122 Tenn.App. 449. 

65. Term.—Garis v. Eberling-, 71 S. 
W.2d 215, 18 Tenn.App. 1. 

66. 'Cal.—Gorzeman v. Artz, 67 P.2d 
550, 13 Cal.App.'2d 660—Camhou v. 
Marty, 27'7 P. 365, 98 Cal.App. 698. 

67. Cal.—^Bdelson v. Higgins, 111 P. 
2d '668, 43 Cal.App.2d 769. 

68. Cal.—^Cambou v. Marty, 277 P. 
3'65, 98 Cal.App. 598. 

Ky.—Cunningham v. Sublett’s Adm'r, 
208 S.W.2d 509, 306 Ky. 701. 

La.—Comer v. Travelers Ins. Co., 34 
So 2d 511, '213 La. 176—Jackson v. 
State Farm Mut. Automobile Ins. 
Co., App., 32 So.2d 62. 

Wis.—^Heikkila v. Standard Oil Co., 
213 N.W. 6512, 193 Wis. 69. 


69. Cal.—Cambou v. Marty, 27'7 P. 
365, 98 CaLApp. 698. 

70. Wis.—^Heikklla y. Standard Oil 
Co., 213 N.W. 652, 193 Wis. 69. 

Looking' around and under veliicle 
Operator who, both before and 
after entering vehicle, looked to the 
front, was under no duty to look 
around or under the automobile be¬ 
fore starting it.—^Larson v. Loucks, 
6 N.W.2d 436, 69 S.D. 60. 

71- La.—Comer y. Trayelers Ins. Co., 
34 So.2d 511, 213 La. 176. 

S.D.—Larson y. Loucks, 6 N.W.2d 
436, 69 S.D.2d 60. 

Wis.—Heikkila v. Standard Oil Co., 
213 N.W. 652, 193 Wis. 69. 

As to child playing in yard 

Rule that operator of yehicle, eyen 
in private yard, must use care before 
starting automobile where he knows 
that a child is playing in yard, im¬ 
poses such duty on driver only when 
a child is playing in yard and driv¬ 
er is aware of child's presence.—Co¬ 
mer V. Travelers Ins. Co, App., 27 
'So ■2d 438, affirmed, 34 So.2d 511, 213 
La. 176. 


72. Cal.—Gorzeman v. Artz, 57 P.2d’ 
5'50, 13 Cal.App.2d 660. 

73. Cal.—Smith v. Harger, 191 P.2d’ 
25, 84 CaLApp.'2d 361—Conroy v. 
Perez, 148 P.2d 680, 64 Cal.App.2d. 
217. 

74. Mass.—Eaton v. S. S. Pierce Co., 

192 N.E. 831, 288 Mass. 332— 

Minsk V. Pitaro, 187 N.E. S24, 284 
Mass. 100. 

A vigilant lookout Is essential in 
backing in order to avoid injury to 
a child who is known to the operator 
to be, or likely to be, in the vicinity. 
—^Hartzheim v. 'Smith, 298 N.W. 196, 
238 Wis. 55. 

Knowledge that place used for play 
Motorist knowing that children 
played around driveway and lumber 
pile nearby was bound to see that 
driveway was clear before he backed 
automobile from garage.—Jackson v. 
State Farm Mut. Auto. Ins. Co, La. 
App., 3'2 So 2d 52. 

75. Wis.—^Hartzhelm v. Smith, 298. 
N.W. 196, 238 Wis. 65. 

76. Cal.—^Pana v. Cleaver, 294 P. 6,. 
110 CaLApp. 168. 
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is bound to anticipate the presence of children, 
and an operator who knows of the presence of a 
child owes the duty of reasonable careJ^ Gener¬ 
ally speaking, however, in backing the operator is 
not under a duty to keep a lookout with respect to 
a child unless the operator knows, or in the exercise 
of ordinary care should know, that the child is like¬ 
ly to be passing behind, or to be in the vicinity of, 
the vehicle,'^^ and the facts do not show actionable 
negligence where there is no showing that, while 
■actually backing, the operator fails to look to such 
an extent, or to exercise such caution, as the cir¬ 
cumstances permit.^0 Mere failure to keep a look¬ 
out in backing does not constitute a basis of lia¬ 
bility, in the absence of a causal connection be¬ 
tween such failure and the injury.^^ 

Whether an operator is negligent in operating a 
vehicle on school grounds with resultant injury to 
a child depends on whether, in the light of exist¬ 
ing circumstances and conditions, the operator ex¬ 
ercises the care of a reasonably prudent person.®^ 
The operator of a vehicle on school grounds who 
has knowledge that the place is used as a play¬ 
ground owes the duty to exercise ordinary care to 
avoid injury to a child who is rightfully present.83 
The mere fact, however, that an article is permit¬ 
ted to project from the vehicle in connection with 
work which is being properly performed on school 
grounds does not necessarily constitute negligence 
with respect to a child who is injured by running 
into such article.84 


Failure to exercise due care to avoid injury to 
a child may constitute negligence in the operation 
of a vehicle,®^ with resultant liability for an injury 
which is proximately caused by such negligence.^® 

Duty as to, and liability for injury to, child as 
invitee, licensee, or trespasser are discussed su¬ 
pra subdivision b (2) of this section. Care as to 
children generally is discussed infra § 396. 

c. Status of Operator Causing Injury as Af¬ 
fecting Care and Liability 

An invitee or iicensee, in operating a motor vehicie 
on private premises, has the duty to exercise reasonable 
or ordinary care in view of the circumstances to avoid 
injury to a person rightfully on the premises; there is 
no liability based on the activities of an operator who Is 
a trespasser in the absence of negligence on his part. 

An invitee®'^ or licensee®® in operating a motor 
vehicle on private premises has the duty to exer¬ 
cise reasonable or ordinary care relative to the 
circumstances to avoid injury to persons rightfully 
on the premises, and failure to comply with such 
duty may be the basis of liability.®® Where oper¬ 
ators of motor vehicles are using a private road at 
the same time, as invitees, each owes the same de¬ 
gree of care to avoid injury to the other.®® The 
operator of a motor vehicle, who is an invitee on 
private premises, does not have the duty, in the 
absence of warning, to keep a lookout on his usual 
route for new obstructions which are not readily 
observable,and is not, under such circumstances. 


77. Ark.—Oliver v. Abngo, 241 S.W. 
893, 158 Ark. 643. 

78. N.Y.—Szablewski v. Michael, 28 
N.T.S.2d 163, 26-2 App.Biv, 801. 

79. Wis.—^Hartzheim v. Smith, 298 
N.W. 19S, 238 Wis. 65. 

80. La.—Comer v. Travelers Ins. Co , 
34 So.2d '511, 213 La. 176. 

Mass.—Walker v. Bullard, 57 N.E'2d 
917, 317 Mass. 288. 

Tex.—^Pritchard v. Henry, Civ.App.. 
200 S.W.2d 651. 

81. Mass.—Walker v. Bullard, 67 N. 
E.2d 917, 317 Mass. 288. 

82. Cal.—iSmith v. Harger, 191 P.2d 
25, 84 Cal.App.2d 361. 

83. Mass.—Tenney v. Reed, 159 N.E. 
913, 262 Mass. 335. 

84. La—^Kerr v. United Gas Corpo¬ 
ration, App., 14 So-2d 284. 

85. Ark.—Oliver v. Abrigo, 241 S^W. 
893, 158 Ark. 643. 

Cal.—Conroy v. Perez, 148 P.2d 680, 
64 Cal.App.2d '217 

]V[ass.—^Eaton v. S. S. Pierce Co, 192 
N.E. 831, 288 Mass 3.23—Minsk v. 
Pitaro, 187 N.E. 224, 284 Mass. 
109—Tenney v. Reed, 159. N.E. 913, 
262 Mass. 335. 


86. Ark.—Oliver v. Abrigo, 241 S.W. 
893, 158 Ark. 643. 

Cal.—Gorzeman v. Artz, 67 P.2d 550, 
13 Cal.App.2d 660—Pana v. Cleaver, 
294 P. 6, 110 Cal-App. 168—Cam- 
hou V. Marty, 277 P. 365, 98 Cal. 
App. 598. 

Ky.—'Cunningham v. Sublett’s Adm'r, 
208 SW.'2d 509, 306 Ky. 701. 

Mass.—^D’Ambrosia v. Brest, 19 N.E. 
2d 53, 302 Mass. 316—Eaton v. S. 
■S. Pierce Co., 192 N.E. 831, 288 
Mass. 323—^Itlinsk v. Pitaro, 187 N. 

E. 224, 284 Mass. 109—Tenney v. 
Reed, 159 N.E. 913, 262 Mass. 335. 

Collision with sled 

Truck driver’s negligence In driv¬ 
ing across playground was proximate 
cause ®f fatal injuries to boy on sled 
colliding with truck.—^Burns v. Em- 
inger, 276 P. 437, 84 Mont. 397. 

87. D.C—Radio Cab v. Houser, 128 

F. 2d 604, 76 U.S.App.D.C. 3‘5. 

Md.—^Feldser v. Beeman, 4 A.2d 750, 
176 Md. 377, 123 A.L.R. 786. 

Private road 

An invitee operating a vehicle on a 
private road has the duty to exercise 
ordinary care to avoid injury to an¬ 
other person lawfully on such road. 
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—Sills r. Forbes, 91 P.2d 246, 33 Cal. 
App.2d 219. 

Delivery man 

A delivery man whose truck struck 
boy while on private driveway be¬ 
tween house and garage was an in¬ 
vitee and required to use ordinary 
care commensurate with the danger 
to inform hoy of truck's approach, 
regardless of boy’s age.—Stephens v. 
Clayton, 124 S.W.2d 33, '22 Tenn.App. 
449. 

Visitor 

(1) A visitor at the home of a 
friend and relative, in operating a 
vehicle on the premises, had the duty 
to exercise ordinary care and was 
guilty of actionable negligence where 
he failed to exercise such care.— 
Cambou v. Marty, 277 P. 365, 98 
Cal.App. 598. 

(12) 'Such, a visitor was not a tres¬ 
passer.—Cambou v. Marty, supra. 

88. Md.—^Feldser v. Beeman, 4 A.2d 
750, 176 Md. 377, 123 AL.R. 786. 

89. Md.—^Feldser v. Beeman, supra. 

90. Cal.—Sills V. Forbes, 91 P.2d 
24'6, 33 Cal.App.2d 219. 

91. Ala.—^Erwin Mfg. Co. v. Croft, 

^ 133 So. 717. 222 Ala. 680. 
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guilty of actionable negligence where there is a col¬ 
lision with such obstruction.92 

It has been held or recognized that the fact that 
an operator is -a trespasser is immaterial with re¬ 
spect to his liability for injury to a person tempo¬ 
rarily on the premises,93 and does not affect the 
operator’s duty to such person.94 The mere fact 
that the operator is a trespasser and volunteer with 
respect to a particular activity is not a basis of lia¬ 
bility for an injury resulting from such activity in 
the absence of any negligence on his part.95 The 
operator of a vehicle on a playground connected 
with a school may not be regarded as a trespasser 
as a matter of law with respect to liability for an 


injury resulting from the operation of the vehicle, 
where such operator is present in the performance 
of a contract for delivery of a commodity to the 
school with the tacit agreement and full knowl¬ 
edge of the principal of the school.96 The lawful¬ 
ness of the entry of the operator of a motor vehi¬ 
cle on certain premises has been recognized, where 
such entry is made at the request of a tenant of 
such premises for the purpose of removing certain 
property of the tenant.®^ 

Duty of person other than owner or proprietor 
of premises to trespasser or licensee see supra sub¬ 
division b (2) of this section. 


2. At Crossings or Intersections 


§ 350. In General 

a. In general 

b. Extent of care required 

c. Main, through, or arterial highways 

a. In G-eneral 

The operator of a motor vehicle is under a duty to 
obey the rules of the road and use due care at street 


Intersections; and he Is not relieved of such duty by 
the fact that the driver of an approaching vehicle is neg- 
ligent. 

A motorist approaching or traversing a crossing 
or intersection is under a duty to exercise due care 
and prudence^S to avoid collisions with other vehi- 
cles99 or with pedestrians.^ The driver of a motor 
vehicle intending to traverse an intersection or 


Delivery of freigrlit 
Truck driver delivering* freight to 
platform connected with warehouse 
was invitee without duty to watch 
for obstructions on usual route.— 
Erwin Mfg. Co. v. Croft, supra. 

92. Ala.—^Erwin Mfg. Co. v, Croft, 
supra. 

93. Conn.—Petrillo v. Kolbay, 165 A 
346, 116 Conn. 3S9. 

9'1. Conn.—^Petrillo v. Kolbay, supra. 

95. Cal.—^Morales v. L. W. Blinn 
Lumber Co., 49 P.2d 621, 9 CalApp 
I2d 292. 

96. Mass.—Tenney v. Reed, 159 N.E. 
913, 262 Mass. 335. 

97. Mo.—^Houck v. L. A. Tucker 
Truck Lines, App., 131 S.W.2d 366. 

98. U.S.—^U. S. V. Goldman, D.C.Pa., 
61 P.Supp. 31'5 

Ark.—Ozan Lumber Co. v. Tidwell, 
198 S.W.2d 182, 210 Ark. 942. 

Cal.—ShiflBette v. Walkup Dray age & 
Warehouse Co., 169 P.2d 996, 74 Cal. 
App.2d 903. 

Del.—Spence v. Waters, 4 A.2d 142, 
9 W.W.Harr. 582. 

Ill.—Wallace v. Parnell, '28 N.E.2d 
669, 306 IlLApp. 310—Landess v. 
Mahler, 15 N.E.2d 13, 295 Ill.App. 
498. 

Ky.—Elliott V. Drury’s Adm'x, 200 
S.W.2d 141, 304 Ky. 93. 

La.—Cantrell v. Roberts, App., 12 So. 
2d 491—Hatch v. Bayou Rapides 
Lumber Co., App., 200 So. 41. 


Mich.—^Francis v. Rumsey, 6 N.W.2d 
766, 303 Mich. 526—Breker v. Ro- 
sema, 4 N.W.2d 57, 301 Mich. 685, 
141 A.L.R. 867—Geisin v. Rebel 
Creamery Co., 282 N.W, 848, 286 
Mich. 635—^Koehler v. Thom, 281 
N.W. 336, 285 Mich. 593—Block v 
Peterson, *278 N.W. 774, 284 Mich. 
88—^Arnold v. Krug, '273 NW. 322, 
279 Mich. 702. 

Miss.—Avent r. Tucker, 194 So. 696, 
,188 Miss. 20'7. 

N,H.—Leavitt v. Bacon, 200 A. 399, 
89 N.H 383. 

Pa.—Graff v. 'Scott Bros., 172 A. 659, 
315 Pa. 262—Byrne v. O. G. Schultz, 
Inc, 160 A. 125, 306 Pa. 427— 
Oakley v. Allegheny County, 193 A. 
316, 1'28 Pa.Super. 8—Jackson v. 
Curry, 177 A. 34'6. 117 Pa Super. 
63—Pittsburgh Corrugated Paper 
Box Co. V. Luterman, 156 A. 631, I 
102 Pa.'Super. 297—Steinbrecker v. 
Monaghan, 100 Pa. Super. 195— 
Speier v. Messersmith, 85 Pa.Super. 
233—Laycott v. McCready, Com PL, 
28 Del.Co. 333—Coker v. Kern, 
Com.PL, 18 Lehigh Co L.J. 384. 

R.I.—^Dembicer v. Pawtucket Cabinet 
& Builders Finish Co., 193 A. 622, 
58 R.I. 451. 

42 C.J. p 9‘59 note 28. 

Bllud reliance on others 

Motorists may not approach inter¬ 
sections blindly in reliance on other 
motorists’ prevision, forbearance, or 
dexterity, and each driver must ex¬ 
ercise a decent consideration for the 
safety of all users of the highway.— 
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Wheatley v. Boyce, 300 N.Y.S. 117, 
165 Misc, 512. 

Assured clear distance 

The doctrine of assured clear dis¬ 
tance, as discussed supra § 293, has 
been held to have no application, in 
the absence of a showing of extra¬ 
ordinary circumstances, to drivers of 
motor vehicles approaching an in¬ 
tersection on different intersecting 
roads.—Blackford v. Kaplan, 20 N.E. 
2d 522, 135 Ohio St. 268—Wade v. 
Schneider, 25 N.B.2d 290, 63 Ohio 
App. 24. 

99. Cal.—^Klemko v. Ryer, 4 P.2d 
998, 118 Cal.App. 238. 

La.—^Perret v. Toye Bros. Yellow 
Cab Co., App., 20 So.2d 377—Mar¬ 
tens V. Penton, 130 So. 354, 15 La. 
App. 35, followed in 130 So. 360, 15 
La.App. 60 and 130 So. 360, 15 
La.App. '61 (two cases). 

Mich.—^Fauslman v. Hewitt, 264 N. 

W. 863. 274 Mich. 458. 

Pa.—^Haney v. Woolford, 188 A. 40'5r 
1'24 Pa.Super. 208—Goldenberg v. 
Philadelphia Rural Transit Co., 170' 
A. 360, 112 Pa.Super. LOS—Speier 
V. Messersmith, 85 Pa.Super. 233. 
Utah.—Martin v. Sheffield, 189 P.2a 
127. 

42 C.J. p 960 note 3'2. 

1. Ky.—^ICinsella v. Meyer’s Adm'n 
102 S.W.2d 974, 267 Ky. 508. 

42 C.J. p 960 note 33. 

Care as to pedestrians generally see 
infra §§ 382-389. 
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crossing should observe the laws or rules of the 
road,2 including traffic regulations ;3 and the ob¬ 
servance or nonobservance of traffic regulations is 
a circumstance to be considered in determining 
whether the driver of a motor vehicle exercised due 
care at an intersection,4 the violation of such reg¬ 
ulations being sometimes considered negligence per 
se.5 While it is highly important that the law with 
respect to the duties of drivers at highway inter¬ 
sections should be strictly enforced,® highway rules 
announced by the courts and statutes defining the 
rights and conduct of drivers meeting at a highway 
intersection are not unyielding under all circum¬ 
stances, and must be applied in each case in the 
light of the particular circumstances involved.^ 


It has been said that in most intersectional colli¬ 
sions both parties are at fault,® at least where the 
two motor x-ehicles collide on a bright clear day at 
the intersection of thoroughfares of equal impor¬ 
tance.® In any event, the duty of care is mutual, 
when vehicles meet at a street or highway inter¬ 
section, and each driver is bound to use reasonable 
care to avoid injuring the other and to avoid the 
results of any negligence on the part of the other.^® 
Consequently, the fact that one driver is negligent 
does not relieve the other of his obligation to ex¬ 
ercise care.ii 

It is not necessary in order to be held blameless 
for a resulting collision for a driver to await the 
clearance of all visible traffic before entering an 


2. N.D.—^Wilson v. Oscar H. Kjorlie 
-Co., 12 N.W.2d 526, -73 ND. 134. 

R.I—Dembicer v. Pawtucket Cabinet 
& Builders Finish Co., 193 A. 622, 
58 R.I. 4'51. 

Law of road in general see supra §§ 
266-273. 

3. Minn.—Hillstrom v. Mannheimer 
Bros., 178 N.W. 881, 146 Minn. 202. 

Mont.—Marsh v. Ayers, 260 P. 702, 
80 Mont. 401. 

Neb.—Rogers v. Brown, 1260 N.W. 
794, 129 Neb. 9. 

R.I.—Dembicer v. Pawtucket Cabinet 
& Builders Finish Co., 193 A, 622, 
58 R.I. 451. 

Passing vehicle traveling In same 
direction at intersection see supra 
9 326. 

Buies of conduct 

Such regulations are prescribed 
rules of conduct to promote the or¬ 
derly and safe flow of traffic.—^Dem- 
bicer V. Pawtucket Cabinet & Build¬ 
ers Finish Co., supra. 

Statute inapplicable 
A statute referring to parties trav¬ 
eling along the same highway was 
held not to refer to persons entering 
from intersections.—Cruse v. Chacon, 
Tex.Civ.App., 67 S.W.2d 399, error 
dismissed. 

4. La.—Liddle v. Post, 6 LaApp. 
72—Young V. Smythe, 6 LaApp. 
52. 

R.I.—^Dembicer v. Pawtucket Cabinet 
& Builders Finish Co., 193 A. 622, 
•58 R.I. 451. 

Backing across highway 

Driver who backed automobile with 
lights burning, at night, across high¬ 
way, was not guilty of contributory 
negligence merely because his act 
was not specifically authorized, al¬ 
though not forbidden, by Highway 
Traffic Regulation Act.—iCarlson v. 
Peterson, 284 N.W. 847, '205 Minn. 
20 . 

5. S.C.—Crouch v, Cudd, 155 S E. 
136, 158 -S.C. 1. 


6. Pa.—^Kutz V. General Baking Co, 
87 Pa.Super. 297. 

7- Ind.—E. McGonigal, Inc. v. 
Etherington, App., 79 N.E.2d 777. 

8. La.—Folse v. Tfiynn, App., 200 
So. 160. 

9. Mich.—Yampolsky v. Smith, 32 
N.W.2d 8, 320 Mich. 64-7—Ann Ar¬ 
bor Const. Co. V. Russ, 20 N.W.2d 
298. 31-2 Mich. 627—Strong v. Kit- 
tenger, 1 N.W.2d 479, 300 Mich. 126 
—Stuck V. Tice, 289 N.W. 225, 291 
Mich. 486. 

10. Fla.—Bassett v. Edwards, 30 So. 
2d 374. 

Ill.—^Wallace v. Parnell, 28 N.E.2d 
569, 306 IlLApp. 310. 

La.—Genovese v. Daigle, App., 17 So. 
2d 736—Shirley v. Caldwell Bros. & 
Hart, App., 183 So. 581. 

Me.—^Richard v. Neault, 13-5 A. 6'24, 
126 Me. 17. 

Mich.—^Yampolsky v. Smith, 32 N.W. 
'2d 8, 320 Mich. 647—^Francis v. 
Rumsey, 6 N.W.2d 766, 303 Mich. 
5'26—Sonfilian v. Wiedman, 289 N. 
W. 300, 291 Mich, 697—Rathburn 
V. Riedel, 289 N.W. 285, 291 Mich. 
652—Stuck V. Tice, 289 N.W. 225, 
(291 Mich. 486—^Koehler v. Thom, 
281 N.W. 336, 285 Mich. 693— 

Thompson v. Michigan Cab Co., 272 
N.W, 710. 2-79 Mich. 370—Security 
Storage & Transfer Co. v. Quimby, 

2- 56 N.W. 331, 268 Mich. 259—Ben¬ 
son V. Tucker. 233 N.W, 354, 252 
Mich. 38'5. 

Mo.—^Banks v. Empire Dist. Electric 
Co., App., 4 S.W.2d 875. 

]Sr.Y.— Walter v. State, 65 N.Y.S.2d 
378, 187 Misc. 1034. 

N.D.—Wilson v. Oscar H. Kjorlie Co-, 
>12 N.W.2d 526, 73 N.D. 134. 

Pa.—Sargeant v. Ayers, 57 A.2d 881, 

3- 58 Pa. 393—Boehm v. Heston, 189 
A. 298, 3'25 Pa. 89. 

Wash.—Young Vv Smith, 7 P.2d 1, 
166 Wash. 411. 

Wis.—Thieme v. Weyker, 238 N.W. 
389, 205 Wis. 578—^Wallace v. 

Papke, 229 N.W. 58, 201 Wis. 1285. 
42 C.J. p 961 note 38. 
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11. U.S.—^DranofC v. Railway Ex¬ 
press Agency, D.C.Pa., 28 F-Supp. 
325. 

La.—^Hoffman v. Peter Judlin, Inc., 
134 So. 435. 17 La.App. 1S3. 

Me.—Peterson v. Flaherty, 147 A- 
39, 128 Me. 261. 

Md.—Clautice v. Murphy, 2'6 A.2d 
406, 180 Md, 558. 

Mich.—^DeCoopman v. Hammond, 273 
N.W. 290, 279 Mich. 619. 

Ohio.—Willard v. Fast, 61 N.E.2d 807, 
75 Ohio App. 225. 

Pa.—National Chair Co. v. Barrall, 
21 A.2d 36, 342 Pa. 389—Lehner v. 
Schellhase, 19 A.'2d 91, 341 Pa. 
260—Mathiasen v. Brennan, 179 A. 
438, 318 Pa. 677—Jackson v. Curry, 
177 A. 346. 117 Pa.Super. 63—Na¬ 
tional Liberty Ins. Co. v. Mihalko, 
Com.PL, 7 SchReg. 237. 

Tex.—Lamar & Smith v. Stroud, Civ. 
App., 5 S.W.2d 824, error dis¬ 
missed. 

Utah.—'Conklin v. Walsh, 193 P.2d 
437. 

42 C.J. p 961 note 39. 

“One may not wantonly project 
himself into a dangerous situation, 
no matter how serious the derelic¬ 
tions of the other party.*’—^Penoso v. 
D. Pender Grocery Co., 13 S.E.2d 310, 
311, 177 Va. 245. 

One driver’s failure to display 
headlights does not relieve another 
of duty of exercising ordinary care. 
—^Forrest v. Pickwick Stages System, 
281 P. 723. 101 Cal.App. 426. 

Defective brakes of third vehicle 

The fact that a collision between 
two vehicles at an intersection would 
not have occurred had it not been 
for the defective brakes of a third 
vehicle present does not excuse the 
driver of one of the first mentioned 
vehicles who negligently entered an 
arterial highway and caused the 
third vehicle to swerve and collide 
with plaintiff.—Graves v. Plesher, 28 
[P.'2d 29.7, 176 Wash. 130. 
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intersection.^* If he reaches the intersection in 
advance of others, and under such conditions of 
relative distances and speeds as would induce in a 
reasonably prudent man the belief that he could 
cross in safety, he may proceed,^3 and he is not nec¬ 
essarily negligent in failing to provide against the 
possibility of collision with a car which could not 
come into dangerous proximity with his own unless 
such car were unlawfully operated.!^ On the other 
hand, the operator of a motor vehicle who ob¬ 
serves another vehicle approaching should not de¬ 
liberately take a chance by attempting to cross 
where common prudence requires him to stop or 
slow down;i5 he should not attempt to cross in 
the path of the approaching vehicle without tak¬ 


ing precautions against its obvious speed of ap¬ 
proach,and without giving further heed to it 
until the instant before or at the time of colli¬ 
sion and, where he takes a chance in the face 
of an obvious danger, as where he proceeds to 
cross directly in the path of a rapidly approaching 
vehicle, he may be guilty of negligence as a mat¬ 
ter of law.18 

Notice of intersection and vehicles. One who is 
proceeding over a strange highway, without knowl¬ 
edge of intersecting roads, is not justified in driving 
as if none existed The driver at an intersection 
is charged with notice that other vehicles may be 
traveling over the cross street,*O and he may not 


12. U.S.—^Henry W. Putnam Me¬ 
morial Hospital V. Allen, C.C.A.Vt., 
34 P.2d 927. 

Ind.—E. McGonigal, Inc., v. Eth- 
erington, App., 79 N.E.i2d 777. 

La.—Guernsey v. Toye Bros. Yellow 
Cab Co., App„ T72 So. 459. 

N.D.—Pagerlund v. Jensen, 24 N.W. 
2d 816, 74 N.D. 766. 

13 . Ky.—^Danville Cab Co. v-. Hen- 
dren, 201 S.W.2d 661, 304 Ky. 528— 
Schneider v. Rolf, 278 S.W. 100, 211 
Ky. 669. 

La.—Blevins v. Drake-Llndsay Co., 
App., 144 So. '257—^Hamilton v. Lee, 
App., 144 So. 249—Richey v. Brash¬ 
er, 7 La App. 506. 

Mich.—^Vukich v. City of Detroit, 
Dept, of St. Rys., 28 H.W.2d 894, 
318 Mich. 515—Saunders v. Joseph, 
12 N.W.2d 471, 300 Mich. 479. 

Heb.—Meyer v. Hartford Bros. Grav¬ 
el Co., 14 N.W.2d 660, 144 Neb. 
808. 

N.T.—Goschar v. Bauer, 13 N.T.S.2d 
328. 

Or.—Red Top Taxi Co. v. Cooper, 263 
P. '64, 123 Or. 610—Casto v. Han¬ 
sen, 261 P. 428, T23 Or. 20. 

Pa.—Grande v. Wooleyhan TransP'. 
Co., 46 A.2d 241, 353 Pa. 535— 
Freedman v. Ziccardi, 30 A.2d 1712, 
161 Pa.Super. 159—Girard Coal Co. 
V. Finnessey, 97 Pa.Super. 341— 
Reese v. Kegerreis, Com.Pl., 54 
Dauph.Co. 344—lorio v. Kidd, Com. 
PI., 32 Del.Co. 400—Lockard 
Barnett, Com.Pl., 48 Lanc.L.Rev. 
346—Crawford v. Polk, Com.Pl., 54 
Montg.Co. 24. 

Tex.—^Dedear v. James, Civ.App,, 184 
S.W,2d 319, error refused—^Pure 
Oil Co. V. Crabb, Civ.App., 151 S-W. 
2d 962, error refused—^Roddy v. 
Herren, Civ.App., 12'5 S.W.'2d 1057. 

Va.—Slate v. Saul, 40 'S.E.2d 171, 185 
Va. 700. 

Wash.—^Keller v. Waddington, 253 P. 
646, 142 Wash. 474. 

Wis.—^Wallace v. Papke, 2'.29 N.W. 68, 
201 Wis. 2SV 


IxLtersection of paths to he consid¬ 
ered 

It is the Intersection of the paths 
of the two vehicles which is to be 
considered in deciding whether a 
reasonably prudent man would be 
justified in believing that he could 
safely proceed.—^Bveready Oil Co. v. 
Orlovitz, 18‘7 A. 813, 124 Pa.Super. 41. 

14- La.—Richard v. Canning, App, 
158 So. 598. 

Md.—Jackson v. Leach, 152 A. '813, 
I'GO Md. 139. 

15. Cal.—Cummins v. Yellow & 
Checker Cab Co., 15 P.2d 536, 12'7 
Cal. App. 170. 

Iowa.—^Davis v. Hoskinson, '290 N.W. 
497, 228 Iowa 193. 

Kan.—^Antrim v. Speer, 299 P. 643, 133 
Kan. 297. 

La.—Owen v. O. K. Storage & Trans¬ 
fer Co., App., 10 So.l2d 649—^Di Chi- 
ara v. Hackett, App., 186 So. 113— 
Hamilton v. Lee, App., 144 So. 249— 
Thibodeaux v. Star Checker Cab Co., 
App., 143 So. 101—^Driefus v. Levy, 
App., 140 So. 259—Thoman v. De- 
liberto, 136 So. 904, 17 La.App. 674 
—Hyman v. Salzer Plumbing Co., 
136 'So. 703, 18 La.App. 188, amend¬ 
ed on other grounds 138 So. 132, 18 
La.App. 188—Prank Delatour, Inc., 
v. Marullo, 135 So. 63, 17 La App. 
181—Landreneau v. Chapman, 4 La. 
App. 402. 

Mich—^McKelvey v. Hill, 242 N.W. 
82'2, 259 Mich. 16—^Zuidema v. Bek- 
kering, 239 N.W. 333, 256 Mich. 
327. 

Miss.—Coca Cola Bottling Works of 
Greenwood v. Hand, 191 So. 674, 
186 Miss. 893. 

Pa.—^National Chair Co. v. Barrall, 
t21 A.2d 36, 342 Pa. 389—Tomsel v. 
Green, 29 A.2d 339, 150 Pa.Super. 
547—Porreca v. North Cleaners & 
Dyers, 23 A.2d 72, 146 Pa.Super. 
504—^Keough v. Yellow Cab Co. of 
Philadelphia, 163 A. 38‘5, 107 Pa. 
Super. 309—^McAmbley v. Martin, 
100 Pa Super. 593—Wescott v. Gei¬ 
ger, 92 Pa.Super. 80—Hoover v. 
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Montgomery, Com.Pl., 29 Del.Co 
46>6. 

Doubt as to colllsiou 

The driver must yield to all cars 
with which there is a reasonable 
likelihood of a collision the right 
to precedence; doubtful cases he 
should not contest.—^Knox v. Abrams, 
286 P. 517, 132 Or. 500. 

Assured safe passage 

The driver should so watch and 
time the movement of the other car 
as reasonably to insure a safe pas¬ 
sage, either in front or rear of such 
car.—^Esponette v. Wiseman, 165 A. 
660, 130 Me. 29'7—Fernald v. French, 
115 A. 420, 121 Me. 4. 

16. Pa.—Toyer v. Hilleman, 183 A. 
53, 3'20 Pa. 41'7. 

17. Mich.—Yampolsky v. Smith, 32 

N.W.2d 8, 320 Mich. 647—Francis v. 
Rumsey, 6 N.W 2d 766. 303 Mich. 
i526 —Ayers v. Andary, 3 N.W.2d 
328, 301 Mich. 418—Sonfllian v. 

Wiedman, 289 N.W. 300, 291 Mich. 
697—^Koehler v. Thom, 281 N.W. 
336, 285 Mich. 593—Block v.. Peter¬ 
son, 278 N.W. 774, 1284 Mich. 88. 

18. Cal.—Isaacs v. City and County 
of San Francisco, 167 P.2d 221. 73 
Cal.App.2d 6 ' 21 . 

Mich.—Stephens v. Koprowski, 294 
NW. 158, 295 Mich. '213—Geisin v 
Rebel Creamery Co., 282 N.W. 848, 
286 Mich. 63'5. 

Minn.—Haeg v. Sprague, Warner & 
Co., '281 N.W. 261, 202 Minn. 425. 

Pa.—Jaski V. West Park Daily Clean¬ 
ers & Dyers, 6 A.!2d 10'5, 334 Pa. 
12—Porreca v. North Cleaners & 
Dyers, 23 A.2d 72, 146 Pa.Super. 
'504—^Hess v. Mumma, 19 A.2d 524, 
144 Pa.Super. 313—^Hoover v. Mont¬ 
gomery, Com.Pl., 29 Del.Co. 466— 
Favino v. Myers, Com.Pl., 61 York. 
Leg.Rec. 141. 

19. Me.—Tibbetts v. HArbach, 198 A. 
610, 136 Me. 397. 

20 . Ill.—Moran v. Gatz, '62 N.E.2d 
443, 390 Ill. 478—Petersen v. Gen- 
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assume that the road is unoccupied,or, if he sees 
another vehicle, that there is no one else except 
such vehicle traveling on the road.22 Under some 
•circumstances, however, a motorist may be justi¬ 
fied in assuming that there is no other vehicle in 
the intersection.23 

Circumstances at moment of impact. One must 
look back further than the moment of impact to 
ascertain which driver was at fault in a collision 
occurring at an intersection.24 Thus the question 
of fault does not necessarily depend on the precise 
location of the cars at the moment of impact,25 or 
on the question of speed at that moment.^® 

b. Extent of Care Required 

(1) In general 

(2) Particular conditions at intersection 


(1) In General 

The driver of a motor vehicle approaching or crossing 
an intersection should use such care as is reasonable and 
commensurate with the circumstances; and he Is some¬ 
times said to be under a duty to be exceedingly vigilant 
and to use extreme care. 

A driver approaching or traversing a crossing or 
intersection is under a duty to use care commensu¬ 
rate with all the circumstances and the dangers rea¬ 
sonably to be anticipated ;27 and by reason of the 
situation and surroundings a higher degree of skill 
and caution may be necessary to satisfy the re¬ 
quirement of due care than might be sufficient in 
situations less pregnant with possibilities of dan- 
ger.28 The amount of care required in a given sit¬ 
uation depends on the facts of the particular case,29 
and the general extent of such care has been vari¬ 
ously stated to be ordinary care;30 or has been 


eral Rug- & Carpet Cleaners, 77 N. 
E.2d 58, 333 Ill.App. 47. 

Lia.—Mathews v. Hayne, App., 188 So. 
46!2 

Pa.—Fitzpatrick v. Pralon Cleaners 
& Dyers, 195 A. 644, 1'29 Pa. Super. 
437. 

notice of otlier motorist’s rights 
Motorist approaching intersection 
was impressed by law with knowl¬ 
edge that another motorist approach¬ 
ing highway on a public road had 
right, when weighing probabilities of 
safe transit across, to consider dis¬ 
tance automobiles on highway were 
from him and their apparent rate 
of speed, coupling therewith assump¬ 
tion that operators thereof were 
maintaining proper lookout ahead and 
would observe all traffic rules perti¬ 
nent to the circumstances.—^Mathews 
V. Hayne, La App., 188 So. 462. 

81 . Cal.—Farum v. Garrison, 293 P. 
808, 110 Cal.App. 164. 

22. Cal.—^Farum v. Garrison, supra. 

23. Time for complete clearing 
Where, between time in which 

traffic light becomes favorable to mo¬ 
torist, whose view is blocked by 
standing streetcar, and time at which 
he enters intersection, sufficient time 
has elapsed for complete clearing of 
intersection, he is justified in assum¬ 
ing that there is no other vehicle in 
intersection.—Lewis v. Groetsch, La. 
App., 32 So.2d 396. 

24. U.S. —^Frates v. Eastman, C.C.A. 
Okl, '57 F.2d 623. 

25. U.S.—Frates v. Eastman, supra. 

26. U.S.—^Frates v. Eastman, supra. 

27. Fla.—Jones v. Stoddard, 189 So. 
400, 138 Fla. 458. 

La.—Guernsey v. Toye Bros. Yellow 
Cab Co., App., 172 So. 459—Lagarde 
V. Liberty Shop, 139 So. 67, 18 La 
App. 573. 

Mich.—Yampolsky v. Smith, 32 N.W. 
2d 8, 320 Mich. 647—Francis v. 


Rumsey, 6 N.W.2d 766, 303 Mich. 
526—Stephens v. Koprowski, 294 
N.W. 158, 295 Mich. 213—^Lefevre v. 
Roberts, 230 N.W. 917, 250 Mich. 
675. 

N.J.—^Rynar v. Lincoln Transit Co., 
30 A 2d 406, 129 N.J.Law 525. 
N.Y—Nelson v. Haege, 248 N.Y.S. 

647, 232 App.Div. 56. 

Pa.—Graff v. Scott Bros., 172 A. 659, 
315 Pa. 262. 

R.I.—Dembicer v. PawtU(dcet Cabinet 
& Builders Finish Co., 193 A. 622, 
58 R.L 451. 

Vt.—Reid V. Abbiati, 32 A.2d 133, 113 
Vt. 233—Ferraro r. Earle, 164 A. 
886, 105 Vt. 243. 

“ClrcnmstaxLces” are those things 
present, or reasonably likely to be 
present, before intersection is 
crossed,—Graff v. Scott Bros., 172 A. 
659, 315 Pa. 262. 

The word ‘‘commensurate” is one of 
relaiive measurement and needs an 
object of comparison; its meaning 
IS of equal measure with something, 
namely, the hazard, danger, or great 
risk involved.—^Rynar v. Lincoln 
Transit Co., 30 A.2d 406, 129 N.J.Law 
525. 

Truck conveying gasoline 

The degree of care which driver of 
truck conveying gasoline -was bound 
to exercise in crossing intersection 
was commensurate with probable 
harmful consequence that might rea¬ 
sonably be expected to result from 
lack of that care.—^Avery v. R. E. 
Guerin Trucking Co., 24 N.E.2d 330, 
304 Mass. 500. 

28. Ill.—^Mantonya v. Wilbur Lum¬ 
ber Co., 251 I11.APP. 364. 

La.—^Montifue v. American Mut. Lia¬ 
bility Ins. Co., App., 26 So.2d 407— 
Da Ponte v. Uzzo, 5 La.App. 105. 
Mich.—Fraley v. J. Calvert's Sons, 
254 N.W. 167, 266 Mich. 460. 

Mo.—^Miller v. Wilson, App., 288 S. 
W. 997. 


Pa.—^Kent v. McFadde-n, Com.Pl., 29 
Del.Co. 95. 

R.I.—^Dembicer v. Pawtucket Cabinet 
& Builders Finish Co., 193 A. 622, 
58 R.I. 451. 

42 C.J. p 960 note 29. 

Place of danger 

All drivers of motor vehicles are 
chargeable with knowledge that a 
street intersection is a place of dan¬ 
ger.—S-vveet V. Rounds, 36 A.2d 816, 
349 Pa. 152. 

Different municipal regulations 
Under statute authorizing cities to 
regulate traffic at street intersec¬ 
tions, a municipality may establish 
regulations controlling operators of 
motor vehicles approaching intersec¬ 
tions of streets not designated as 
part of primary road system differ¬ 
ing from general law relating to 
rights of drivers of motor vehicles 
on intersecting highways.—^Weisman- 
tle V. Petros, 19 S.B.2d 594, 124 W.Va. 
180. 

29. Cal.—^Isaacs v. City and County 
of San Francisco, 167 P.2d 221, 73 
Cal.App 2d 621. 

La.—Johnson v. Fahacher, App., 175 
So. 129. 

Pa.—^Atkinson v. Coskey, 47 A.2d 156, 
354 Pa. 297. 

R.I.—^Dembicer v. Pawtucket Cabinet 
Sc Builders Finish Co., 193 A. 622, 
58 R.L 451. 

sa U.S.—Copley v. Stone, D.C.S.C., 
75 F.Supp. 203. 

Cal.—Isaacs v. City and County of 
San Francisco, 167 P.2d 221, 73 Cal- 
App.2d 621—Lenning v. Chiolo, 147 
P.2d 410, 63 Cal.App-2d 511. 

I Ky.—Bowman v. Ernst, 71 S.W 2d 
1013, 254 Ky. 376. 

La.—Taylor v. Byrnes, App., 151 So. 
235. 

Mich.—Stabler v. Copeland, 7 N.W.2d 
122, 304 Mich. 1. 

N.C.—Groome v. Davis, 2 S.E.2d 771, 
215 N.C. 510, 
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stated, in other cases, to be reasonable care;3i 
the care which an ordinarily prudent person would 
exercise under the same circumstances a high 
degree of care;^^ the highest or greatest care;^^ 
or extreme care,^5 that is, such care as a prudent 
man would exercise in a place of danger.36 It has 
also been said that care at street crossings is the 


highest duty of drivers,^^ and that drivers at in¬ 
tersections must be highly^S or exceedingly^^ vig¬ 
ilant. However, the driver at an intersection is 
not under a burden to drive so carefully as always 
to be prepared for, and to be able to avoid, the 
negligence of another nor is he necessarily 
guilty of negligence simply because another person 


Ohio.—Willard r. Fast, 61 N.E.2d 807, 
75 Ohio App. 225—Nunn v. David¬ 
son, 9 N.E.2d 732, 65 Ohio App. 297. 
Or.—Ramsdell v. Frederick, 285 P. 
219, 132 Or. 161. 

R.I.—United Electric Rys. Co. v. 
Pennsylvania Petroleum Products 
Co.. 178 A. 861, 66 R.I. 154. 

Tenn.—^Waller v. Morgan, 133 S.W.2d 
614, 23 Tenn.App. 355. 

Tex.—Safety First Bus Co. v. Skibin- 
ski, Civ.App., 36 S.W.2d 288. 

Va.—^Doss V. Rader, 46 S.E.2d 434, 
187 Va. 231—Slate v. Saul. 40 S.B. 
2d 171, 185 Va. 700. 

Wash.—^Nystuen v. Spokane County, 
77 P.2d 1002, 194 Wash. 312—^Eg- 
gert V. Schumacher, 22 P.2d 52, 173 
Wash. 119—Young v. Smith, 7 P. 
2d 1, 166 Wash. 411. 

Wis.—Gherke v. Cochran, 222 N.W. 
304, 198 Wis. 34, rehearing denied 
Gehrke v. Cochran, 223 N.W. 425, 
198 Wis. 34. 

42 C J. p 959 note 28. 

Duty of ordinary care generally see 
supra § 247. 

Statute reg.uiriug utmost care held 
inapplicable 

Statutes reauiring carriers of pas¬ 
sengers for hire to use utmost care 
and diligence and come to full stop 
before crossing interurban street 
railway tracks were held not to de¬ 
fine duties of driver of funeral au¬ 
tomobile toward driver of another 
automobile; such drivers owe each 
other duty to exercise ordinary care 
under circumstances.—Laubscher v. 
Blake, 46 P.2d 836, 7 Cal.App.2d 376. 

31, D.C.—Bland v. Hershey, 60 P.2d 
991, 60 App.D.C. 226. 

Ill.—^Petersen v. General Rug & Car¬ 
pet Cleaners, 77 N.E 2d 58, 333 Ill. 
App. 47—Ritter v. Nieman, 74 N.E. 
2d 911. 332 Ill.App. 283. 

Ind.—E. McGonigal. Inc. v. Ethei^ 
ington, App., 79 N.E.2d 777. 

Kan.—Orr v. Hensy, 147 P.2d 749, 
158 Kan. 303. 

La.—Blevins v. Drake-Lindsay Co., 
App., 144 So. 257. 

N.H.—L'Esperance v. Sherburne, 155 
A. 203, 85 N.H. 103. 

N.J.—King V. Steglitz, 166 A. 146, 111 
N.J.Law 11—Tenez Const. Corpora¬ 
tion V. Garner. 133 A. 396, 4 N.J. 
Misc. 485. 

N.T.—Walter v. State, 66 N.T.S.2d 
378. 187 Misc. 1034, 

N.D.—^Wilson v. Oscttr H. KJorlie Co., 
12 N.W.2d 526, 73 N.D. 134 
Pa.—Sargeant v. Ayers, 67 A-2d 881, 
358 Pa. 393. 


R.I.—Correia v. Cambra, 155 A. 667, 
51 R.I. 472. 

Tenn.—Duling v. Burnett, 124 S.W.2d 
294, 22 Tenn.App. 522. 

Utah.—^Hickok v. Skinner, 190 P.2d 
514. 

32. U.S.—Copley v. Stone, D.C.S.C., 
75 F Supp. 203. 

Cal.—Harman v. Bay Cities Transit 
Co., 98 P.2d 226, 36 Cal.App.2d 348. 

Conn.—Pizzarello v. Sheldon, 36 A.2d 
376, 130 Conn. 643—Jackson v. 

Brown, 137 A. 725. 106 Conn. 143. 

La—Guernsey v. Toye Bros. Yellow 
Cab Co., App., 172 So. 459—Blevins 
V. Drake-Lindsay Co., App., 144 So. 
257. 

Me.—Richard v. Neault, 135 A. 524, 
136 Me. 17. 

Mich.—Rife v. Colestock, 297 N.W. 
238, 297 Mich. 194—Swainston v. 
Kennedy. 235 NW. 240, 253 Mich. 
518. 

N.T.—Shea v. Judson, 28 N.E.2d 886, 
283 N.Y. 393—Walter v. State, 65 
N.Y.S.2d 378, 187 Misc. 1034. 

N.C.—Groome v. Davis, 2 S.E.2d 771, 
215 N.C. 510. 

Okl.—Guegel v. Bailey, 186 P.2d 827. 

Or.—^Knox v. Abrams, 286 P. 517, 132 
Or. 500—Stryker v. Hastie, 282 P. 
1087, 131 Or. 282—Luster v. North 
Coast Transp, Co., 275 P. 666, 128 
Or. 650—Casto v. Hansen, 261 P. 
428, 123 Or. 20. 

R.I.—^Dembicer v. Pawtucket Cabinet 
& Builders Finish Co., 193 A. 622, 
58 R.I. 451. 

Wis —^Nowicki v. Northwestern Nat. 
Cajualty Co.. 12 N.W.2d 918, 244 
Wis. 632. 

33. N.J.—Rynar v. Lincoln Transit 
Co., 30 A.2d 406, 129 N.J.Law 525. 

Pa.—Simon v. Moens, 51 A.2(l 737, 
356 Pa. 361—Grande v. Woolcyhan 
Transp. Co., 46 A.2d 241, 353 Pa 
535—Lane v. Samuels. 39 A.2d 626, 
350 Pa. 446—Papkin v. Helfand & 
Katz, 31 A.2d 112, 346 Pa. 485— 
Rea V. Pittsburgh Rys. Co., 25 A.2d 
730, 344 Pa. 421—Grimes v. Yellow 
Cab Co., 25 A.2d 294, 344 Pa. 298— 
Reppert v. White Star Lines, 186 
A. 788, 323 Pa. 346. 106 A.L R. 413 
—Peters v. Atlas Powder Co., 169 
A. 160, 313 Pa. 115—Byrne v. 

Schultz, 160 A. 125, 306 Pa 427. 

34. La.—Schaumburg v. Nash-Mis- 
sissippi Valley Motor Co., 129 So. 
390, 14 La.App. 77. 

Mo.—Young V. City of Farmington, 
196 S.W.2d 124—^Roberts v. Wilson, 
33 S.W.2d 169, 225 Mo.App. 932. 

35. Pa.—^Weinberg v. Pavitt, 155 A. 
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867, 304 Pa. 312—Schlossstein v. 
Bernstein, 142 A. 324, 293 Pa. 245— 
Tomsel V. Green, 29 A.2d 339, 150 
Pa. Super. 547. 

36. Pa.—Schlossstein v. Bernstein, 
142 A. 324, 293 Pa 245. 

37. Pa.—Simon v. Moens, 51 A 2d 
737, 356 Pa. 361—Logan, to Use of 
Butz, V. City of Bethlehem. 187 A. 
389, 324 Pa. 7—^Armstrong v. Mc- 
Graw, 175 A. 279, 116 Pa Super. 156 
—Kellner v. Parker, 163 A. 353, 106 
Pa.Super. 522—^Koch v. Shillady, 
Com.PI., 29 Del.Co. 238—Morris v. 
White. Com.Pl., 33 Luz.Leg.Reg. 
437. 

38. Pa.—Fidelity-Philadelphia Trust 
Co. V. Staats, 57 A.2d 830, 358 Pa. 
341—^^'Ukinson v. Coskey, 47 A.2d 
156, 354 Pa. 297—^Altsman v. Kelly, 
9 A.2d 423, 336 Pa. 481—Weinberg 
V. Pavitt, 155 A. 867, 304 Pa. 312— 
Johnson v. French, 140 A. 133, 291 
Pa. 437—Tomsel v. Green, 29 A 2d 
339, 150 Pa.Super. 547—Kunish v. 
Porier, 99 Pa.Super. 235—Koch v. 
Shillady, Com Pl„ 29 Del.Co. 238. 

39. Md.—^Honkelmann r. Metropoli¬ 
tan Life Ins. Co., 26 A.2d 418, ISO 
Md. 691. 

Pa.—Jackson v. Curry, 177 A. 346, 117 
Pa.Supcr. 63—Catarious v. Benja¬ 
min, 100 Pa.Super. 184. 

40. Cal.—Stup V. Higgins, 106 P.2d 
931, 41 Cal.App.2d 379. 

Pa.—Simon v. Moens, 61 A.2d 737, 
356 Pa. 361—Grande v. Wooleyhan 
Transp. Co., 46 A.2d 241, 353 Pa. 
535—Papkin v. Helfand & Katz, 31 
A.2d 112, 346 Pa. 485—Rea v. Pitts¬ 
burgh Rys. Co., 25 A 2d 730, 344 
Pa. 421—Grimes v. Yellow Cab Co, 
25 A.2d 294, 344 Pa. 298—^Reppert 
V. White Star Lines, 186 A. 788, 
323 Pa. 346, 106 A.L.R. 413—Peters 
V. Atlas Powder Co., 169 A. 160, 313 
Pa. 115—Byrne v. Schultz, 160 A. 
125, 306 Pa. 427—Stengel v. Mc¬ 
Mahon, 176 A. 857, 116 Pa.Super. 
349: 

Wis.—Tliieme v. Weyker, 238 N.W. 
389, 205 Wis. 578. 

41. Utah.—^Hickok v. Skinner, 190 P. 
2d 614. 

"A motorist about to turn left is 
not reauired to leave his car and scan 
the horizon or by trigonometrical 
computations calculate the yards dis¬ 
tant of the approaching car to insure 
Ids own safety against a collision 
with one who ignores the law and the 
rights af others lawfully within an 
intersection."—^Washam v. Peerless 
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might have acted differently and more judiciously.^^ 

Analogy to railroad crossing. It is generally con¬ 
sidered that the driver of a motor vehicle who is 
approaching a street intersection is not under the 
same duty as one approaching a railroad crossing,^3 
and that an automobilist approaching an ordinary 
highway intersection is under no duty to stop, look, * 
and listen.44 There is also authority, however, to 
the effect that the driver of a car who knows or 
has reason to believe that he is approaching a 
through thoroughfare must stop, look, and listen,^® 
or, at least, must look and listen,^® although, if he 
reasonably believes he is on a quiet country road 
far away from all traffic, he does not have to listen 
consciously for warning signals.'^'^ 

Misleading actions. The driver of a motor vehi¬ 
cle at an intersection must so conduct himself and 
so manage his machine as not to mislead others 
who may be crossing as to his own intentions 
Thus, if he has entered the intersection and led 
others to believe that he intends to proceed across 
it, it may be negligence for him to stop in the in¬ 
tersection without giving a proper signal of his 
intention so to do/® 

Swerving or changing course. While the cir¬ 
cumstances may be such as to require a driver at | 


an intersection to swerve,^® ordinarily a driver need 
not change his course unless the exercise of due 
care would lead him to believe that a collision 
would otherwise occur.^i A statute which provides 
that a driver in a roadway must not deviate from 
his lane of traffic without first ascertaining that his 
movement may be made in safety to vehicles ap¬ 
proaching from his rear has been held to apply at 

intersections.52 

Where one highway meets hut does not cross an¬ 
other, a driver proceeding along the latter highway 
is bound to realize that a vehicle coming out of the 
former highway must make a turn, and for that 
reason to exercise especial vigilance/® 

At a existomary crossing place used by the em¬ 
ployees of a plant divided by the street, in going 
from one part of the plant to another part, an au¬ 
tomobile driver must exercise the same degree of 
care as at an ordinary street crossing.^^ 

(2) Particular Conditions at Intersection 

The conditions at an intersection, such as weather, 
road, and traffic conditions, may impose an added bur¬ 
den of care on a driver; and greater caution may also 
be required where his view is obstructed. 

The care to be exercised by the driver at an in¬ 
tersection may be affected by existing conditions, 


Automatic Staple Mach. Co., 113 P. 
2d 724, 727, 45 Cal.App 2d 174. 

42. Va.—Brown v. Wallace, 35 S.E. 
2d 793, 184 Va. 570. 

43. Ill.— Li. B. Piper & Co. v. Xellow 
Cab Co., 246 Ill.App. 487. 

44. Ga.—Corpus Juris cited in 

Brown v. Sanders, Ga.App., 160 S. 
E. 542, 643, 44 Ga.App. 114. 

Ill.— Li. B. Piper & Co. v. Yellow Cab 
Co, 246 IlLApp. 487. 

La.—Bryan v. Magnolia Gas Co., 127 
So. 124, 13 La.App. 52. 

Tenn.—Waller v. Morgan, 133 S.W.2d 
614, 23 TennApp. 355—Duling v. 
Burnett, 124 S.W.2d 294, 22 Tenn. 
App. 622. 

42 C.J. p 964 note 68. | 

In Virginia 

(1) It has been said that a stop 
sign on a highway is a proclamation 
of danger, and that there is in prin¬ 
ciple no difference between the duty 
of one driving a vehicle on the high¬ 
way to stop, look, and listen at a rail¬ 
way crossing, and the duty of one ap¬ 
proaching a highway intersection 
from a secondary road to stop and 
look.—Garrison v. Burns, 16 S.E.2d 
306, 178 Va- 1. 

(2) It has also been asserted, how¬ 
ever, that the doctrine which requires 
one to stop, look, and listen at a rail¬ 
road crossing does not apply with the 
same strictness in law to automo¬ 


biles.—Doss V. Rader, 46 S.B.2d 434, 
187 Va. 231. 

45. Pa.—^Kindt v, Reading Co., 43 A. 
2d 145, 352 Pa 419. 162 A.L.R. 1. 

46. !Mo.—Parkville Milling Co. v. 
Massman, App., 83 S.W.2d 128. 

47. Pa.—^Kindt v. Reading Co., 43 A. 
2d 145, 352 Pa. 419, 163 A.L.R. 1. 

43, Iowa—Sherman v. Etter, 272 N. 
W. 428. 

42 C.J. p 961 note 37. 

49. La.—^Welch v, Louisiana Oil Re¬ 
fining Corporation, 135 So. 617, 17 
La. App. 100. 

Minn.—Christensen v. Hennepin 
Transp. Co., 10 N'.W.2d 406, 215 
Minn. 394, 147 A.L.R. 945. 

50. La.—Blitz V. Munson, App., 159 
So. 754. 

Wash.—Geitzenauer v. Johnson, 297 
P. 174, 161 Wash. 444. 

42 C.J. p 960 note 32 [b]. 

Direction of swerving 

Whether automobile driver was 
negligent in turning to right, instead 
of left, to avert collision with auto¬ 
mobile crossing street intersection, 
depends on whether ordinarily pru¬ 
dent man in his circumstances would 
have done as he did.—Williams v. 
Bryson, 40 P.2d 61. 149 Or. 413. 

51. Mo.—Stakelback v. Neff, App., 
13 S.W.2d 575. 

Swerving immaterial 

Whether motorist could have 
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avoided collision by swerving was 
immaterial, where he could have 
slowed down or stopped.—Spoeneman 
V. Uhri, 60 S.W.2d 9, 332 Mo. 821. 

52. Wis.—Cherney v. Simonis, 265 
N.W. 203, 220 Wis. 339, followed in 
265 N.W. 206. 220 Wis. 346. 

53. Me.—^Fernald v. French, 115 A. 
420, 121 Me. 4—Bragdon v- Kellogg, 
105 A. 433, 118 Me. 42, 6 A.L.R. 
669. 

Status of such place as intersection 
see infra § 351. 

54. Pa.—Eckert v. Merchants’ Ship¬ 
building Corp., 124 A. 477, 280 Pa. 
340. 

55. Ill.—Landess v. Mahler, 15 N.E. 
2d 13, 295 Ill-App. 498. 

R.I.—Simpson V. Gautreau, 5 A.2d 
302, 62 R.I. 309—Dembicer v. Paw¬ 
tucket Cabinet & Builders Finish 
Co., 193 A. 622, 58 R.I. 451. 
Defective brakes 

Motorist knowing that his brakes 
were defective is held to greater de¬ 
gree of care in driving over an inter¬ 
section.—Swaggerty v. Lillie, La. 
App., 156 So. 782, followed in 156 So. 
784. 

Distracting circumstances 

(1) Neither a row of trees on mo¬ 
torist’s left as he approached cross¬ 
road, nor the operation of automatic 
windshield wipers, was a “distract¬ 
ing circumstance” which would ex- 
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such as weatherSS and roads'^ conditions, the char¬ 
acter of the intersection,^8 traffic lights,^^ and traf¬ 
fic conditions.80 A motorist who is well acquainted 
with conditions surrounding a particular intersec¬ 
tion may have a heavy duty to exercise that high 
degree of care and caution which knowledge of the 
conditions demands.8i 

The driver at an intersection should consider dis¬ 
tances and position,82 the width of the street,83 
the speed of his own vehicle84 and other vehicles,85 
and the time within which they could be slowed 
down, stopped, speeded up, or diverted from their 


course.86 While the law does not require such a 
driver to make a mathematical calculation and 
judge the distance between his vehicle and another, 
■and its speed, with absolute accuracy,87 he is re¬ 
quired to make his estimates with reasonable care 
and caution, such as an ordinarily prudent driver 
would do under similar circumstances, and com¬ 
mensurate with the danger involved.88 

Visibility; obstruction of view. Visibility at the 
intersection is a factor to be considered in deter¬ 
mining the care to be exercised by a driver at an 
intersection.83 A driver whose view is obscured 


cuse motorist's contributory negli¬ 
gence at intersection.—Dreyer v. Ot¬ 
ter Tail Power Co.. 285 N.W. 707, 205 
Minn. 286. 

(2) Distracting circumstances gen¬ 
erally see supra § 284. 

56w Cal.—Roselle v. Beach, 125 P.2d 
77, 51 Cal.App.2d 579. 

La.—Solomon v. Davis Bus Line, 
App., 1 So.2d 816. 

Pa.—Grimes v. Yellow Cab Co., 25 A. 
2d 294, 344 Pa. 298—Porreca v. 
North Cleaners & Dyers, 23 A.2d 
72, 146 Pa.Super. 504. 

R.I.—Simpson v. Gautreau, 5 A.2d 
302, 62 R.I. 309—^Dembicer v. Paw¬ 
tucket Cabinet & Builders Finish 
Co., 193 A. 622, 58 R.I. 451. 

Tenn.—Maxwell v. Kirkpatrick, 116 
S.VV.2d 340, 22 Tenn App. 21. 

42 C.J. p 960 note 29 [e], p 961 note 
40 [a]. 

Fog 

The fact that there is a dense fog 
at the time of the accident places an 
added burden to use great care on the 
drivers of automobiles.—Miller v. Ed¬ 
wards. 171 P.2d 821, 25 Wash.2d 635. 

57. Mich.—Lodato v. Campbell, 278 
N.W. 826, 284 Mich. 217. 

R.I.—Simpson v. Gautreau, 5 A. 2d 
302, 62 R.I. 309—^Dembicer v. Paw- 
tucicet Cabinet & Builders Finish 
Co., 193 A- 622, 58 R.I. 451. 

Vt.—Reid V. Abbiati, 32 A.2d 133, 113 
Vt. 233. 

58. Pa.—Rea v. Pittsburgh Rys. Co., 
25 A.2d 730, 344 Pa. 421. 

R.I.—Simpson v. Gautreau, 6 A.2d 
302, 62 R.I. 309—Dembicer v. Paw¬ 
tucket Cabinet & Builders Finish 
Co., 193 A. 622, 58 R.I. 451.. 
Irregular or ahnormai iutersectiozi 
Where there is an irregular or ab¬ 
normal intersection, all persons using 
it must take notice of the irregular¬ 
ity and abnormality and exercise rea¬ 
sonable care under the circumstances. 
—Holt V. Walsh, 174 S.W.2d 657, ISO 
Tenn. 307. 

68, Ill.—Landess v. Mahler, 16 N.E. 

2d 13, 295 Ill-App. 498. 

Obeying traffic signals see infra § 
360. 

60. Ill.—^Landess v. Mahler, supra. 


La.—^Hatch v. Bayou Rapides Lum¬ 
ber Co., App , 200 So. 41. 

Pa.—Rea v. Pittsburgh Rys. Co., 25 
A.2d 730, 344 Pa. 421. 

R.I.—Simpson v. Gautreau, 5 A.2d 
302, 62 R.L 309—^Dembicer v. Paw¬ 
tucket Cabinet & Builders Finish 
Co., 193 A. 622, 58 R I. 451. 

Tenn—Holt v. Walsh, 174 S.W.2d 
657, ISO Tenn. 307, 

Va.—Slate v. Saul, 40 S.E.2d 171. 185 
Va. 700. 

Congested intersection 
Duty of motorist at congested in¬ 
tersection in public streets is com¬ 
mensurate with danger to himself 
and others.—Rogers v. Brown, 2 CO 
N.W. 794, 129 Neb. 9. 

61. La.—^Drake v. Hardware Mut. 
Casualty Co., App., 194 So. 70. 

Pa.—Boehm v. Heston, 189 A. 298, 
325 Pa. 89. 

62. 111.—Landess v. Mahler, 15 N.E. 
2d 13, 295 Ill App. 498. 

La.—Genovese v. Daigle, App., 17 So 
2d 736—Johnson v. Fabacher, Apr., 
175 So. 129—^Driefus v. Levy, App., 
140 So. 259. 

Pa.—lono V. Kidd, Com.Pl., 32 Del. 
Co. 400—^Kuhns v. Wenger, Com. 
PL, 50 Lanc.L.Rev. 399. 

R.I.—Simpson v. Gautreau, 6 A.2d 
302, 62 R.L 309—^Dembicer v. Paw¬ 
tucket Cabinet & Builders Finish 
Co., 193 A. 622, 68 R.L 451. 

Utah.—Martin v. Sheffield, 189 P.2d 
127. 

Va.—Slate v. Saul, 40 S.E.2d 171, 185 
Va. 700. 

Situation of automobiles approach¬ 
ing street intersection may be of im¬ 
portance as bearing on negligence of 
the parties in entering intersection. 
—Raynolds v. Madison Bus Co., 26 
N.W.2d 653, 250 Wis. 294. 

63. La.—Genovese v. Daigle, App., 
17 So.2d 736—^Johnson v. Fabacher, 
App., 175 So. 129—^Driefus v. Levy, 
App., 140 So. 259. 

64. Ill.—Landess v. Mahler, 15 N.E. 
2d 13, 295 Ill.App. 498. 

La.—Johnson v. Fabacher, App., 175 
So. 129—^Driefus v. Levy, App., 140 
So. 259. 

65. Ill.—^Landess v. Mahler, 15 N.E. 
2d 13. 295 IlLApp. 498. 
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La.—Genovese v. Daigle, App., 17 so. 
2d 736—Johnson v. Fabacher, App., 
175 So. 129—Brief us v. Levy, App., 

140 So. 259. 

R.I.—Simpson v. Gautreau. 6 A. 2 d 
302, 62 R I. 309—Dembicer v. Paw¬ 
tucket Cabinet & Builders Finish 
Co., 193 A. 622, 58 R I. 451. 

Utah.—Martin v. Sheffield, 189 P.2d 
127. 

Va.—Slate v. Saul, 40 S.E.2d 171, 185 
Va 700. 

66 . Va—Slate v. Saul, supra 

67. Cal.—Washam v. Peerless Au¬ 
tomatic Staple Mach. Co., 113 P.2d 
724, 45 Cal.App.2d 174. 

La.—Smith’s Tutorship v. Perrin, 
Aop.. 145 So. 685. 

Pa.—Tomsel v. Green, 29 A.2d 339, 
150 Pa.Super. 547—lorio v. Kidd, 
Com.Pl., 32 DeLCo. 400. 
Impossibility of determination. 

A driver is not required to do what 
often is an impossibility, that is, to 
determine whether or not an ap¬ 
proaching automobile on another 
street is violating the speed limit.— 
Blevins v. Drake-Lindsay Co., La 
App., 144 So. 257. 
improper estimate 

Failure properly to estimate the 
speed and distance of an approaching 
vehicle at the intersection does not of 
itself establish negligence. 

La.—Murphy v. Plartley, App., 144 So. 
785, followed in Hartley v. Murphy, 

141 So. 788. 

Or.—Luster v. North Coast Transp. 
Co., 275 P. 666 , 128 Or. 650. 

68. La.—Smith’s Tutorship v. Per¬ 
rin, App., 145 So. 685. 

Reasonable judgment 

In order to justify motorist's re¬ 
lying on judgment in proceeding at 
intersection when no emergency ex¬ 
ists, judgment must be reasonable 
one under circumstances.—^Wallace v. 
Papke, 229 N.W. 58, 201 Wis. 285. 

69. Mich.—Rathburn v. Riedel, 289 
N.W. 285. 291 Mich. 652. 

Pa.—Bert v. Walker, 21 A.2d 488, 146 
Pa.Super. 50. 

R.I.—Simpson v. Gautreau, 5 A. 2d 
302, 62 R.I. 309—^Dembicer v. Paw¬ 
tucket Cabinet & Builders Finish 
Co., 193 A. 622, 68 R.I. 461. 
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or obstructed is particularly under a duty to use 
due care;'^0 ordinarily it is incumbent on him to 
exercise more caution than would be required if his 
view were unobstructed,and the standard of care 
in such event has been laid down as extreme care,'^^ 
or the care that a very prudent person would exer¬ 
cise under the ‘same or similar circumstances. 
However, the driver is not obliged to stop his vehi¬ 
cle, get out, and look around the obstruction and 
down the intersecting road to ascertain whether an¬ 
other vehicle is coming he has the right to pro¬ 
ceed, provided he does so carefully and slowly, giv¬ 
ing notice of his approach.^s 

A concrete highway has been held not to be, in 
itself, a warning of danger to a motorist proceed¬ 
ing on the intersecting road.'^® 

c. Main, Through, or Arterial Highways 

A driver on a main, through, or arterial highway may 


be relieved of some of the duty of care otherwise imposed 
on drivers at intersections, whereas the driver on a 
highway which intersects with such a main highway Is 
under a greater burden than at ordinary intersectiOhis. 

The right of a motorist traveling on a through 
highway to use such highway uninterruptedly has 
been said to be an absolute right qualified only by 
his duty to use it in a lawful manner and such 
a motorist is not required to exercise as high a de¬ 
gree of care when approaching or entering an in¬ 
tersection with a stop-sign highway as when ap¬ 
proaching or entering an intersection with another 
arterial highway^® However, the driver on an 
arterial or through highway does not have an ex¬ 
clusive or completely unqualified privilege in the 
use of the highway,''® and the fact that he is pro¬ 
ceeding on such a highway does not relieve him of 
the duty to make proper observations and use due 
care at intersections.®® 


70. Conn.—Service Fire Ins. Co. v. 

Brodner, 33 A.2d 138, 130 Conn. 223. 
La.—^Lagarde v- Liberty Shop, 139 So. 
67, 18 La.App. 573. 

Md.—Blinder v. Monaghan, 188 A 31, 
171 Md. 77, 

Mich.—Plaskett v. Van Buren Coun¬ 
ty Road Commission, 294 N.W. 95, 
295 Mich. 54. 

Wash.—Saad v. Langworthy, 280 P. 

74, 153 Wash 598. 

Curtain over window 

One driving automobile with solid 
black curtain over right-hand win¬ 
dow, 80 that he could not see anoth¬ 
er automobile approaching street in¬ 
tersection from his right, was negli¬ 
gent.—Roselle v. Beach, 125 P.2d 77, 
61 Cal.App.2d 579. 

Person riding on ninuing board 
Driver was held contributorily 
negligent In permitting boy to ride 
on i-unning board, obscuring view of 
approaching automobile.—Hamann v. 
Spicuzza, 120 So. 519, 10 La.App. 19. 
Presence of detour sign 
Where detour sign in middle of 
street interfered with ability to see 
approaching traffic, motorists ap¬ 
proaching sign from opposite direc¬ 
tions were hound to recognize that 
sign created a place of danger.— 
Yearn v. Crane, C.C.A.Ind., 114 F.2d 
896. 

Belative duty of caution 

Presence of small building and 
signs did not call for greater precau¬ 
tion on part of driver approaching 
intersection on the right than on part 
of driver of automobile approaching 
intersection on the left.—^Droddy v. 
Southern Bus Lines, La.App., 26 So. 
2d 761. 

71. Cal.—PotapofC v. Mattes, 19 P.2d 
1016, 130 Cal.App. 421. 

La.—Rolls V. Bell Cabs, App., 161 So. 


911—GofE V. Southern Coffee Mills, 
App., 144 So. 513. 

Md.—^Longenecker v. Zanghi, 2 A.2d 
20, 175 Md. 307. 

Mich.—GofC V. Brewster, 14 N.W.2d 
792, 309 Mich. 89. 

Minn.—^Wilmes v, Mihelich, 25 N.W. 

2d 833. 223 Minn. 139. 

Pa.—^Higgins v. Jones, 11 A.2d 158, 
337 Pa. 401—^Brown v. Jones, 10 A. 
2d 839, 138 Pa.Super. 350—Murray 
V. Pinnigan, Com.Pl., 31 Del.Co. 
186. 

42 C.J. p 961 note 40. 

Xiine of parked cars on both sides 
of intersecting streets required extra 
precaution by drivers of both auto¬ 
mobiles colliding at intersection.— 
Poulan V. Deas, 138 So. 230, 18 La. 
App. 256. 

CompllaiLce with statutory require¬ 
ments 

A motorist's restricted view at in¬ 
tersection made more imperative his 
duty to comply with statutory re¬ 
quirements.—Fletcher v. White, 45 A. 
2d 569, 114 Vt. 377. 

72. La.—Bryan v. Magnolia Gas Co., 
127 So. 124, 13 La.App. 52. 

73. Mo.—^Moore v. Fitzpatrick, App., 
31 S.W.2d 590. 

74. La.—^Bryan v. Magnolia Gas Co., 
127 So. 124, 13 La.App. 52. 

Mo.—^Moore v. Fitzpatrick, App., 31 
S.W.2d 590. 

K.J.—^Ahel V. Zeek Baking Co., 132 
A 245, 4 N.J.Misc. 213. 

K.Y.—Shuman v. Hall, 158 N.E. 16, 
246 M.T. 51. 

Or.—McCartney v. Westbrook, 286 P. 
625, 132 Or. 488. 

Pa.—Pellegrini v. Coll, 2 A2d 491, 
133 Pa.Super. 294. 

Knoll on intersecting street 

Motorist approaching intersecting 
road, who could see to the top of a 
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knoll about seventy-five feet from 
center of intersection, but could not 
see beyond knoll, or any approaching 
traffic behind it, was not required to 
stop automobile and go to top of the 
knoll to reconnoiter before driving 
through Intersection, or to turn 
right at intersection, proceed to top 
of knoll to ascertain whether auto¬ 
mobiles were approaching from be¬ 
hind it, then negotiate a U-turn, and 
proceed back to intersection and con¬ 
tinue on his way.—Mattfeld v. Wes¬ 
ter, Minn., 32 N.W,2d 291. 

75. N.Y.—Shuman v. Hall, 158 N.E. 
16, 246 N.T. 51. 

76. Mo.—Bramblett v. Harlow, App., 
76 S.W.2d 626—Thompson v. En¬ 
ergy Const. Co., App., 295 S.W. 524. 

77. Ohio.—^Peltier v. Smith, 66 N. 
E.2d 117, 78 Ohio App. 171. 

Pa.—Miscovich v. Houston, Com.Pl., 
24 West.Co.L.J. 25. 

78 . Nev. — Botts V. Rushton, 172 P. 
2d 147. 

79. U.S.—Copley v. Stone, D.C.S.C., 
75 F.Supp. 203. 

Neb.—^McCulley v. Anderson, 227 N. 

W. 321, 119 Neb. 105. 

» 0 . U.S.—Copley v. Stone, D.C.S.C., 

75 F.Supp. 203—U. S. v. Holt, D.C, 
Wash., 34 F.Supp. 560. 

Cal.—dAngelo v. Esau, 93 P.2d 205, 
34 Cal.App.2d 130. 

Ind.—Earle v. Porter, 40 N.E.2d 381, 
112 Ind.App. 71. 

Mich.—Carrothers v. French, 15 N. 

W.2d 662, 309 Mich. 340. 

Neb.—^McCulley v. Anderson, 227 N. 

W. 321, 119 Neb. 105. 

Pa.—Schall v. Penn Transit Co., 42 
A.2d 278, 352 Pa. 129—Matys v. 
Consumers Ice & Coal Co., 36 A. 2d 
821, 154 Pa.Super. 568—^Korenkie- 
wicz V. York Motor Express Co., 
I 10 A2d 864, 138 Pa.Super. 210— 



§ 350 


MOTOR VEHICLES 


60 C.J. S. 


The driver entering the main, arterial, or through 
highway from an intersecting inferior road is par¬ 
ticularly under a duty to use due care at the in¬ 
tersection.®^ He should bear in mind the superior 
rights of drivers on the through highway and that 
they drive rapidly ;82 and he should not improperly 
deprive such other drivers of their right to proceed 
uninterruptedly in a lawful manner in the direc¬ 
tion in which they are moving.®® The driver on the 
inferior road should not enter the intersection with 
a through highway without ascertaining that he 
can do so safely,®4 and once he proceeds to cross 
the superior highway he should do so with reason¬ 
able dispatch.®^ However, the driver crossing an 
arterial highway is not required to do so at his 
peril,®® and, if he observes proper precautions, and 
acts as a reasonably prudent person in the exercise 
of due care would act, in the belief that he has 
time and opportunity safely to cross, he is not liable 
for negligence merely because he attempts to 
cross.®7 

Purpose of through highways. The establish¬ 
ment of through highways is designed to accelerate 
the flow of traffic by permitting travelers thereon 
to proceed within lawful speed limits without in¬ 
terruption.®® Regulations authorizing the estab¬ 
lishment of such highways have been enacted for 
the protection of the traveling public and to avoid 
collisions at their intersections with other high¬ 
ways.®® 


Signs. Under some regulations, the special rules 
applicable to through ways apply only when stop 
signs, or signs which suitably warn of the through 
way, have been erected,®® and a street designated 
by an ordinance as a "'main thoroughfare” was held 
not to become such where no stop signs had ever 
been installed at intersections.®^ Under other reg¬ 
ulations, a through highway becomes such by man¬ 
date of the legislature, without any further action, 
such as the erection of stop signs, on the part of 
the highway commission or a board of super¬ 
visors.®® It has been held that, where a street 
has been properly designated as a main thorough¬ 
fare, and appropriate signs have been erected along 
the intersecting roads, the street does not lose its 
status as a main thoroughfare merely because signs 
on the intersecting streets have become illegible or 
have been destroyed or otherwise removed.®® 
Where there was no legal evidence showing that 
an avenue was designated as a through street or 
that a stop sign was authorized by ordinance in ac¬ 
cordance with a ‘Statute, the stop sign could be 
given no more weight than as a condition existing 
at the intersection, which condition was to be con¬ 
sidered in the light of all other surrounding cir¬ 
cumstances in determining whether plaintiff was in 
the exercise of due care.®^ 

Rule of conduct. Under some regulations, the 
duty imposed on the driver of a vehicle on the in¬ 
tersecting highway, where it meets a main thor- 


White V. Southern Pennsylvania 
Bus Co.. Com.Pl., 31 Del.Co. 67— 
Roney v. Thompson, Coin PI., 27 
Del.Co. 589 

S.D.—^Robertson v. Hennrich, 29 N. 
W.2d 329—McKiver v. Theo, 
Hamm Brewing Co., 297 N.W. 445, 
67 S.D. 613. 

Utah.—Conklin v. Walsh, 193 P.2d 
437. 

Wash.—^Nystuen v. Spokane County, 
77 P.2d 1002, 194 Wash. 312, 
Possibility of crossing by other ve- 
liLcle 

A driver traveling on arterial 
highway has duty to remain rea¬ 
sonably alert to possibility that dis¬ 
favored driver on intersecting street 
may start across intersection in be¬ 
lief that he can cross in safety.— 
Conklin v. Walsh, Utah, 193 P.2d 
437. 

81. Pa.—Grimes v. Yellow Cab Co., 
26 A.2d 294, 344 Pa. 298—Wein¬ 
berg V. Wilson & Co., Com.Pl., 37 
LiUZ.Leg.Reg. 385. 

Wash.—Hauswirth v. Pom-Arleau, 
119 P.2d 674, 11 Wash.2d 364. 
‘‘Utmost caution.” 

Pa.—^Higgins v. Jones, 11 A.2d 158, 
159, 337 Pa. 401. 

Strict accountability 

One driving onto a “through” 


highway at a T-interseclion is held 
to strict accountability.—Brown v. 
Jones, 10 A.2d 839, 138 Pa.Super. 
350. 

Violation of statute requiring 
traffic on local county roads to pro¬ 
ceed cautiously at the intersection 
with an arterial highway may con¬ 
stitute negligence—Arends v. De 
Bruyn, 252 N.W. 249, 217 Iowa 629. 

82. Mich,—Adams v. Canfield, 248 
N.W, 800, 263 Mich. 666. 

83. Ohio.—Peltier v. Smith, 66 N. 
E.2d 117, 78 Ohio App. 171. 

84. U.S.—Van Wie v. U. S., DC. 
Iowa, 77 P.Supp. 22. 

Ill.—Ritter V. Nieman, '67 N.E.2d 
417, 329 IlLApp. 163. 

Pa.—Porreca v. North Cleaners & 
Dyers, 23 A.2d 72, 146 Pa.Super. 
504. 

85- Mich.—^Adams v. Canfield, 248 
N.W. 800, 263 Mich. 666. 

86. Neh.—McCulley v. Anderson, 
227 N.W. 321, 119 Neb. 105. 

Utah.—Conklin v. Walsh, 193 P.2d 
437. 

87. Neh.—^McCulley v. Anderson, 
227 N.W. 321. 119 Neb. 105. 

Pa.—Short v. Trego, Com.Pl., 33 Del. 
Co. 44. 


88. U S.—Copley v. Stone, D.C.S.C., 
75 P.Supp. 203. 

Md —Belle Isle Cab Co. v. Pruitt, 
49 A.2d 537—Greenfeld v. Hook, 
8 A.2d 888, 177 Md. 116, 136 A.L.R. 
1485. 

Nev.—Botts V. Rushton, 172 P.2d 
147. 

89. N.M.—Bunton v. Hull, 177 P.2d 
168, 51 NM. 5. 

90. Cal—CassGlman v. Hartford 
Accident & Indemnity Co., 98 P.2d 
539, 36 Cal.App2d 700. 

Me.—Hill V. Janson, 31 A.2d 236, 139 
Me. 344. 

Apprising traveler of through, way 
A requirement that suitable warn¬ 
ing signs be erected carries with it 
the necessary implication that the 
traveler he apprised that the high¬ 
way is a through way.—Hill v. Jan¬ 
son, supra. 

91. Ohio.—Security Ins. Co. v. 
Smith, Mun., 72 N.E.2d 693. 

92. Iowa.—^Davis v. Hoskinson, 290 
N.W. 497, 228 lovra 193. 

93. Ohio.—'Connors v. Dobbs, 66 N. 
E.2d 546, 77 Ohio App. 247. 

94. R.I.—Audelte v. New England 
Transp. Co., 46 A.3d 670, 71 B.I* 
420. 
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oughfare, is not a specific requirement to do or to 
omit to do a definite act, but is rather -a rule of 
conduct, and the rule of per se negligence is not 

applicable thereto.^s , 

§351. What Constitutes Intersection 

a. In general 

b. Nature of road or highway 
a. In G-eneral 

An intersection, as respects the duties of drivers, Is in 
general the place where two or more roads cross each 
other, and, in the sense of area, includes the space com¬ 
mon to such roads. The term is frequently heid to include 
a place where a street meets another without crossing 
or continuing beyond it. 

As respects the rules governing the care to be 
exercised by the drivers of motor vehicles at cross¬ 
ings or intersections, an intersection is, in general, 
a place where two or more streets or highways join 
or cross each other.96 

With respect to area, the term ‘Intersection” 
includes the space which is common to the two 
streets,the area bounded by the side lines, real 
or projected, of two or more streets which meet or 
cross each other it is not confined to the place 
or point where the two automobiles would meet if 


they continued on their course,^® or the point where 
the middle or center lines of the two streets would 
cross each other.^ The “point of intersection” of 
two streets or highways has also been defined as 
the area or space common to both,2 and not the 
point where the paths of two automobiles approach¬ 
ing the intersection would cross each other.^ 

A statute requiring that “drivers when approach¬ 
ing highway intersections, shall look out for and 
give right-of-way to vehicles on their right, simul¬ 
taneously approaching the given point” has been 
held to refer to the intersection itself and not to a 
point within the intersection, so that the car which 
first enters the intersection has the right of way 
over the other car regardless of the direction from 
which it is approaching.^ On the other hand, how¬ 
ever, it has been held that, under a statute refer¬ 
ring to the right of way at an “intersection,” the 
point to be regarded'in determining the respective 
rights is the point of intersection of the paths of 
the particular vehicles.^ 

Necessity that highways cross. It is obvious that, 
where one street or highway meets another but does 
not cross it, there are present many of the special 
elements of danger which are characteristic of the 


95. Ohio.—Heidle v. Baldwin, 161 
N.E. 44, 118 Ohio St. 375, 58 A.L.R. 
1186. 

96. La.—Loewenberg v. Fidelity 
Union Casualty Co., App., 147 So. 
81. 

Va.—^Brown v, Wallace, 35 S.E.2d 
793, 184 Va. 570. 

42 C.J. p 961 note 44. p 968 note 
12 [e]. 

“Intersection'’ defined: 

Generally see 48 C.J.S. p 115 notes 
71-74. 

In connection with streets and 
highways generally see High¬ 
ways § 1 c. 

In connection with meetings of 
vehicles generally at intersec¬ 
tions see Highways § 237 b. 

Held to be intersection 
La.—Luetkenhoelter v. Clements, 
App., 144 So. 262. 

Mass,—Luff V. Mahlowitz, 5 N.E.2d 
45, 296 Mass. 206. 

Minn.—Olson v. Evert, 28 N.W.2d 
753, 224 Minn. 528. 

Eeld not to be Intersection 
Collision between automobiles at 
point where highway curved and en¬ 
tered boulevard which was a contin¬ 
uation of highway did not occur at 
intersection, although another street 
on which neither automobile was 
traveling intersected highway near 
point of collision.—Scott v. Spauld¬ 
ing, Ohio App., 58 N.E.2d 815. 
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97. Ark.—Murray v. Jackson, 24 S. 
W.2d 960, 180 Ark. 1144. 

Conn.—Mathis v. Bzdula, 188 A. 264, 
122 Conn 202. 

Ga.—Smeltzer v. Atlanta Coach Co., 
160 S.B. 665, 44 GaApp. 53. 

Kan.—Hamilton v. Harrison, 268 P. 
119, 126 Kan. 188. 

La.—Murphy v. Hartley, App, 144 
So. 785, 786, followed in Hartley 
V. Murphy, 144 So. 788. 

Tenn. —Corpus Juris cited in Wilson 

V. Mullen, 11 Tenn.App., 319, 327. 
Va.—Brown v. Wallace, 35 S.E.2d 

793, 184 Va. 570. 

42 C.J. p 962 note 49. 

98. Ark,—Murray v. Jackson, 24 S. 

W. 2d 960. 180 Ark. 1144. 

Cal.—Driscoll v. Shipp, 57 P.2d 177, 
13 Cal.App.2d 691—Kienlen v. 
Holt, 288 P. 866, 106 Cal.App. 135. 
Mass.—Mahoney v. Boston Elevated 
Ry. Co.. 171 N.E. 662, 271 Mass. 
274. 

Ohio—Connors v. Dobhs, 66 N.E.2d 
546, 77 Ohio App, 247. 

R.r.—^Dembicer v. Pawtucket Cabi¬ 
net & Builders Finish Co., 193 A. 
622, 58 R.r. 451. 

Va.—Brown v. Wallace, 35 S.E.2d 
793, 184 Va. 570. 

Wis.—^Eherdt v. Muller, 3 N.W.2d 
763, 240 Wis. 341. 

42 C.J. p 962 note 50. 

Curved roads 

Where curved roads commencing 
about one hundred twenty feet from 
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center of intersection connected in¬ 
tersecting highways, the whole of 
the enlarged space, rather than the 
square formed by prolongation of 
the normal boundaries of the high¬ 
ways, constituted the intersection. 
—Friese v. Gulbrandson, 8 N.W.2d 
438, 69 S.D. 179. 

99. Ark.—Murray y. Jackson, 24 S. 

W.2d 960, 180 Ark. 1144. 

La.—Murphy v. Hartley, App., 144 
So. 785, 786, followed in Hartley 

V. Murphy, 144 So. 788. 

Mass —Mahoney v. Boston Elevated 
Ry. Co., 171 N.E. 662. 271 Mass. 274. 

1. Ark.—Murray v. Jackson, 24 S. 

W. 2d 960, ISO Ark. 1144. 

2. La.—^Hamilton v. Lee, App., 144 
So. 249, 254. 

N.H.—Belanger v. Berube, 185 A. 
898, 88 N.H. 191—Gendron v. Glid- 
den, 148 A. 461, 464, 84 N.H. 162. 
42 C.J. p 975 note 9. 

3. La.—^Hamilton v. Lee, App., 144 
So. 249, 254. 

4 . Wash.—Groeschell v. Washing¬ 
ton Chocolate Co., 224 P. 19, 128 
Wash. 589. 

42 C.J. p 976 note 10. 

Right of way between vehicles see 
infra §§ 362-364. 

5. Wis.—^Bertschy v. Seng, 195 N. 
W. 854, 181 Wis. 643. 

42 C.J. p 976 note 11. 
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crossing of two highways.® Consequently, the term 
'"intersection” is frequently held to embrace a place 
where one street or highway meets another without 
crossing or continuing beyond it, particularly under 
a statutory definition of intersection or intersecting 
highways which includes highways which meet 
without crossing; and it is accordingly very gen¬ 
erally held that traffic regulations in terms applica¬ 
ble to intersections apply to such a place.There 
is some authority, however, which holds that in 
order to constitute an intersection of public roads, 
the roads must cross each other, and that a regula¬ 
tion with respect to street intersections is not ap¬ 
plicable to a place where one street runs into an¬ 
other but does not cross it.® 

An “intersection,” under some statutes defining 
the term, embraces only the area bounded by the 
curb lines of the streets involved, and does not in¬ 
clude the space between the curb lines and the ad¬ 
joining property lines,® that is, the intersection re¬ 
fers to only that area available for vehicular traf¬ 
fic, and not the property line outside the area de¬ 
voted to vehicular traffic.^® Under some statutes, 
an intersection is the area embraced within the 
lateral boundary lines of the roadways of two high¬ 


ways only in the case of highways which join at, or 
approximately at, right angles and, where high¬ 
ways join at an acute angle, the intersection is the 
area within which vehicles traveling upon them 
may come in conflict.^® 

Effect of center strip or park. A statute defining 
an intersection as the area embraced within the 
prolongation of the lateral curb lines or boundary 
lines of two or more highways which join one an¬ 
other at an angle has been held applicable to the 
crossing of two highways, one of which has two 
lanes of traffic separated by an isle of neutral 
ground.!® According to some authorities, where a 
street has two roadways, separated by a central 
paxk or strip of land, each roadway is regarded 
as a separate street, so that there are two inter¬ 
sections where another street crosses.!^ Accord¬ 
ing to other authorities, however, the presence of 
a center strip or parkway does not transform what 
would otherwise be one intersection into two in- 
tersections.!^ 

The word ^^intersecting/' as used in regulations 
pertaining to the duties of drivers approaching an 
intersecting highway, means joining, or touching, 


e. Va.—Mapp V. Holland, 122 S.B. 

430, 138 Va 519, 37 A.L.R. 478. 

42 C.J. p 961 note 45. 

7- Cal.—^Ades v. Brush, 162 P.2d 
519, 66 CalApp.2d 436. 

Ill.—Butler V. Illinois Highway 

Transp. Co., 266 Ill.App. 486. 

Ky.—Corpus Juris cited in Cook v. 
Gillespie, Ky.. 82 S.W.2d 347, 349, 
259 Ky. 281. 

La.—Loewenherg v. Fidelity Union 
Casualty Co., App., 147 So. 81. 
N-H.—Carlin v. Drake, 192 A. 568, 
89 N.H. 62. 

Ohio.—Prey v. E. G. Buchseib, Inc., 
App., 33 N.E.2d 862. 

Pa.—Atkinson v Ooskcy, 47 A.2d 
156, 354 Pa. 297. 

R. I.—Kelly v. Simpson, 144 A. 435, 
60 R.I. 10. 

S. C.—Fuller v. Keller 175 S.E. 632, 
173 S.C. 315. 

Tenn.—Maxwell v. Kirkpatrick, 116 
S.W.2d 340, 22 Tenn App. 21. 

Tex.—Brown Cracker & Candy Co. v. 
Castle, Civ.App., 26 S.W.2d 435, er¬ 
ror dismissed Castle v. Brown 
Cracker & Candy Co. 31 S.W.2d 
630, 119 Tex. 447. 

Wash.—Gile v. Nielsen, 145 P.2d 
288, 20 Wash.2d 1. 

Wis.—Geason v. Schaefer, 281 N.W. 

681, 229 Wis. 8. 

42 C.J. p 962 notes 46, 47. 

The words “Intersiecting way," as 
used in a right of way statute, have 
been held to include a street which 
joins another street at an angle but 


does not cross it.—^Belanger v. Be¬ 
rube, 186 A. 898, 900, 88 N.H. 191. 

T-interections have been held gov¬ 
erned by regulations dealing with 
the rights and duties of drivers at 
'Intersections." 

Cal.—Betschart v. Steel, 143 P.2d 
81, 61 Cal.App.2d 517. 

Ohio.—Gratziano v. Grady, App., 78 
N.E.2d 767. 

Pa.—Goddard v. Armour & Co., 7 A. 
2d 79, 136 Pa.Super. 158. 

T-iutersections 

(1) A Y-inlersection has been held 
to constitute an intersection of 
roads. 

Cal.—^Ades v. Brush, 162 P.2d 619, 
66 Cal,App 2d 436. 

Ill—Bell V. McMullen, 63 N.E.2d 
623, 327 Ill.App. 12. 

(2) Where two roads Intersected 
in shape of Y with circular area in 
center of intersection not open to 
traffic, presence of circular area in 
effect created separate highways.— 
Mathis V. Bzdula, 188 A. 264, 122 
Conn. 202. 

(3) The south arm of the T on 
route running east and west and 
connecting, at the east, with another 
road running north and south, is 
just as much, a part of the east-west 
route as the north arm.—Butler v. 
Illinois Highway Transp. Co., 266 
IlLApp. 486. 

8. Kan.—^Hamilton v. Harrison, 268 
P. 119, 126 Kan. 188. 
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42 C.J. p 962 note 48, p 965 note 77 
[a]. 

9. Cal.—Tyson v. Burton, 294 P. 
750, 110 Cal.App. 428. 

10. Cal.—Tyson v. Burton, supra. 

11. Md.—Shedlock v. Marshall, 46 
A.2d 349, 186 Md. 218. 

12. Md.—Shedlock v. Marshall, su¬ 
pra. 

13. Va.—Brown v. Wallace, 36 S.E. 
2d 793, 184 Va 570. 

14. Mo.—McCombs v. Ellsberry, 85 
S.W.2d 135, 337 Mo. 491. 

Wis.—Geyer v. Milwaukee Electric 
Railway & Light Co., 284 N.W. 1, 
230 Wis. 347. 

42 C J. p 97'6 note 17. 

15. Cal.—Blanton v. Curry, 129 P. 
2d 1, 20 Cal.2d 793. 

Ohio.—City of Cincinnati v. Peacock, 
51 N.E.2d 906, 72 Ohio App. 321— 
Schmidt V. City Ice & Fuel Co., 
19 N.E.2d 614, 60 Ohio App. 29. 
Pa.—^Holland v. Kohn, 38 A. 2d 500, 
156 Pa.Super. 95. 

Street lying within, city and unin- 
corpcrated territory 
Where portion of double street 
consisting of two traveled portions 
separated by private right of way 
lay within city and remainder lay 
within unincorporated territory, in¬ 
tersection of another street with 
such double street was held but one 
"intersection" within provision of 
statute relating thereto.—Cruzen v. 
Wilcox, 67 P.2d 709, 20 Cal App.2d 
728. 
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or entering into;i6 and one driving from a yard 
into a road was held to be in the act of approach¬ 
ing an "intersecting’’ highway .^7 

Center. In determining what constitutes the cen¬ 
ter of the street, as respects the duty of a motorist 
at an intersection, it has been held that the whole 
paved area of the street must be considered, and 
not merely the main traveled portion of it 18 The 
center of an intersection within the meaning of 
some statutes may refer to the meeting of the medi¬ 
al lines of one road with a traveled track of another 
road.i^ 

The word ''by'* in a regulation limiting the speed 
of automobiles driven "by the corners” of two 
streets means near, close to, or in close proximity 
to the oorners.20 

b. Watuxe of Road or Highway 

The question of whether a particular place consti¬ 
tutes an intersection, as far as concerns the duties of 
drivers at intersections, may depend on the character of 
the roads or ways forming it, such as whether the roads 
are public or unused. 

In determining whether a place constitutes an 
intersection, it may be necessary to determine 
whether the roads forming it constitute highways 
or public highways, as defined by statute-^i Under 
some statutory definitions, the question whether a 
place constitutes an intersection, and the applicabil¬ 
ity of a 'Statute dealing with the duties of drivers 
at an intersection, depend only on whether the 


roads involved are open to the use of the public 
for purposes of vehicular traffic,*22 and, the fact 
that one of the roads is obscure^s or is a dirt road,24 
or the reasonableness of a motorist’s failure to an¬ 
ticipate that an approaching driver will turn at 
such road,25 does not prevent the formation of an 
“intersection” or relieve drivers of the duties oth¬ 
erwise imposed on them at an intersection. The 
juncture of a drivevray into a park with another 
highway has been held to constitute an intersec¬ 
tion of highways.^® 

Closed, or partially closed, roads. As respects 
the duties of drivers at a crossing or intersection, a 
highway may remain such where it is closed only 
partly by a highway department and remains open 
to the use of the public, as a matter of right, for 
purposes of vehicular travel.27 Even the fact that 
a highway is officially closed for construction pur¬ 
poses has been held not to convert it into an alley 
or private driveway within the meaning of stat¬ 
utes requiring motorists emerging from an alley or 
private driveway to stop and yield the right of way 
to approaching vehicles its status continues to 
be that of a public highway, although the rights of 
the public thereon are severely limited by the fact 
that it has been officially closed .22 

Unused dedicated or planned street. The inter¬ 
section of a street or highway with an imused dedi¬ 
cated street^® or with an unused platted street^i has 
been held not a street intersection within the mean- 


16. N-'C.—Fowler v. Underwood, 137 
S.E. 155, 193 ISr.C. 402. 

17. N.C.—^Fowler v. Underwood, su¬ 
pra. 

16. Tenn.—^Puson v. Cantrell, 166 
S.'W.2d 405, 25 Tenn.App. 608. 
‘‘Center line” of one-way street 
for northbound traffic, within mean¬ 
ing of statute requiring driver of a 
motor vehicle in passing through 
an intersection to keep to right of 
center line, was not somewhere be¬ 
tween such street and another one¬ 
way street carrying southbound 
traffic, so that motorist could drive 
to left of center of the street at in¬ 
tersection and not be over the cen¬ 
ter line.—Fallon v. Collier, 51 A.2d 
599, 133 Conn. 370. 

19. Wis.—^Weiberg v. Kellogg, 205 
N.W. 896, 188 Wis. 97. 

20. S.C.—Puller v. Keller, 175 S.E. 
532, 173 S.C. 315. 

Begnlatloa held Inapplicable to a 
collision occurring fifty-one feet 
from the corners of the street inter¬ 
section.—^Puller V. Keller, supra. 

21. Similar constractloa of terms In 
different statutes 

It has been held that the term 


"public highways,” as used in a 
statute defining an intersection, 
was to be construed in accordance 
with the definition of the term “pub¬ 
lic highway” contained in the same 
group of statutes.—Tyson v. Bur¬ 
ton, 294 P. 750, 110 Cal.App. 428. 
Driveways of private institutions 

The word “institution,” as used in 
a statute defining a public highway 
to include driveways and paths upon 
the grounds of universities, colleges, 
and institutions during such times 
as the driveways and paths are open 
to traffic has been held not limited 
to state institutions; hence, the 
words “public highway” as used in 
the statute include driveways on the 
grounds of private, as well as pub¬ 
lic, universities, colleges, and insti¬ 
tutions when such driveways are 
open to use by the general public.— 
Laubscher v, Blake, 46 P.2d 836, 7 
Cal.App.2d 376. 

62. U.S.—^Autrey v. Swisher, C.C.A. 

Fla., 156 P.2d 18. 

A cemetery road which was at all 
times open to the general public 
during the daytime and used by the 
public to visit the burial grounds 
was held a public highway.—Laub- 
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scher v. Blake, 46 P.2d 836, 7 Cal. 
App.2d 376. 

23. U.S.—^Autrey v. Swisher, C.C.A- 
Fla., 165 P.2d 18. 

24. U.S.—^Autrey v. Swisher, supra, 

25. U.S.—^Autrey v. Swisher, supra, 

26. Mich.—^Buttermore v. Paleris, 8 
]Sr.W.2d 72, 304 Mich. 294. 

27- Mich.—Shoniker v. English, 235 
N.W. 866, 254 Mich. 76. 

Effect of regulations 

The department may make regula¬ 
tions as to its use, which are bind¬ 
ing on the public if they are posted 
on the road, but, except as modified 
by such posted regulations, the road 
has the dignity and incidents of a 
highway.—Shoniker v. English, su¬ 
pra, 

28. Wis.—^Brown v. Haertel, 244 N. 

I W. '630, 210 Wis. 345. 

29. Wis.—^Brown v. Haertel, supra. 

30. Or.—Santoro v. Brooks, 254 P. 
1019, 121 Or. 424. 

31. Wash.—Basil v. Pope, 5 P.2d 
329, 165 Wash. 212. 
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ing of statutes defining such term and prescribing 
the duties of drivers. 

The intersection of a path across the village com¬ 
mon with a highway has been held not an inter¬ 
section of highways within the motor vehicle 
laws.32 

§ 352. Applicability of Regulations to Private 
Ways 

The question whether statutes prescribing the duties 
of drivers at intersections appiy at a piace where a 
highway meets a private way depends on the terms of 
the particular statutes involved. 

Some regulations relating to the duties of driv¬ 
ers at intersections have been held not limited to 
intersections of streets and highways, but to in¬ 
clude private ways.^^ Thus, it has been held that a 
statute prescribing the duties of automobilists at 
street intersections applies to a point where a drive¬ 
way belonging to a railroad company runs into a 
street, where such driveway is generally used by 
the public, although it is not a public street and 
the rules governing traffic at public street intersec¬ 
tions have also been held applicable to a collision 
involving a vehicle which entered a boulevard from 
a much used driveway, where the driveway entered 


the boulevard opposite a street.^S However, where 
■a statute defines 'Vay” as any public highway, 
street, etc., “or any private way laid out under au¬ 
thority of statute” a regulation prescribing the du¬ 
ties of a driver on approaching an intersecting 
way does not apply to a private way not laid out 
under statutory authority.36 It has also been held 
that a 'Statute regulating speed at the “crossing of 
intersecting highways” refers to the intersecting or 
meeting of public thoroughfares as distinguished 
from private ways.37 

§ 353. Lookout 

a. In general 

b. Time, place, and character of obser¬ 

vation 

c. Direction in which to look 
a. In General 

The driver of a motor vehicle at a crossing or Inter¬ 
section is under a duty to maintain a proper lookout 
for vehicles and pedestrians, and he should be especial¬ 
ly vigilant if his view is obstructed. 

It is the duty of the operator of a motor vehicle 
approaching and traversing a crossing or intersec¬ 
tion to keep a proper lookout,38 and to see reason- 


32 . Vt.—Aiken v. Metcalf, 102 A. 
330, 92 Vt. 57. 

42 C.J. p 966 note 77 [b]. 

33. Neb.—Nygaard v. Stull, 21 N. 
W.2d 595, 146 Neb. 736. 

Ohio.—Kessler v. Brown, App., 32 
N.E2d 68. 

Duties on entering: or leaving: private 
premises generally, see supra §§' 
343-347. 

34. N.T.—Grulich v. Paine, 132 N. 
E. 100, 231 N.Y. 311. 

42 C.J. p 962 note 63. 

35. La.—Perry v. Carter, 129 So. 
388, 14 La.App. 102. 

36. N.H.—^Dow V. Latham, 120 A. 
258, SO N.H. 492. 

37. Ga.—Laing v. Perryman, 120 S. 
E. 646, 31 Ga.App. 239. 

38. U.S.—^New York Telephone Co. 
V. Beckers. C.C.A.N.Y., 30 P.2d 578 
—Copley V. Stone, D.C.S.C., 75 P. 
Supp 203. 

Ark.—Ozan Lumber Co. v. Tidwell, 
198 S.W.2d 182, 210 Ark. 942— 
Smith Arkansas Traveler Co. v. 
Simmons, 28 S.W.2d 1052, 181 Ark. 
1024. 

Cal.—^Anderson v. Lang, 109 P.2d 981, 
42 Cal.App.2d 725—Slup v. Hig¬ 
gins. 106 P.2d 931, 41 Cal,App.2d 
379—Marshall v. Klatt, 64 P.2d 
1105, 19 Cal.App.2d 110. 

Colo.—Brickey v. Herring, 41 P.2d 
298, 96 Colo. 181. 

Conn.—^Alderman v. Kelly, 32 A.2d 
66, 130 Conn. 98. 


D.C.—Brown v. Clancy, Mun.App., 
43 A.2d 296. 

Ill.—Walker v. Illinois Commercial 
Tel, Co., 43 N.E.2d 412, 315 Ill. 
App. 553. 

Ind.—Pfisterer v. Key, 33 N.E.2d 
330, 218 Ind 521—Clemens v. 

Lowe, 196 N.B. 363, 100 Ind.App. 
645. 

Iowa—^Davidson v. Vast, 10 N.W.2d 
12, 233 Iowa 534. 

Kan.—Orr v. Hensy, 147 P.2d 749, 
158 Kan. 303. 

Ky,—Elliott V. Drury’s Adm'x, 200 
S.W.2d 141, 304 Ky. 93—Kinsella 
V. Meyer’s Adm’r, 102 S.W.2d 974, 
267 Ky. 508, 

La.—Genovese v. Daigle, App., 17 
So.2d 736—Hutto v. Arbour, App., 
4 So. 2d 84—Shirley v. Caldwell 
Bros. & Hart, App., 183 So. 581— 
General Exchange Ins. Corpora¬ 
tion V. Carp, App., 176 So. 145— 
Mese V. Summers, App., 170 So. 
510—Poindexter v. Service Cab 
Co., App., 161 So. 40—^Abel v. Gulf 
Refining Co., App., 138 So. 708, 
set aside on other grounds 143 So, 
82—Sontheimer v. Littlejohn, 137 
So. 219, 17 La.App. 675—Frank 
Delatour, Inc., v. Marullo, 135 So. 
63, 17 La.App. 181—Schaumberg v. 
Nash-Mississippi Valley Motor 
Co.. 129 So. 390, 14 La.App. 77. 

Me—Hill V. Janson, 31 A.2d 236, 
139 Me. 344—Greg ware v. Poli- 
quin, 190 A. 811, 135 Me. 139— 
Rouse V. Scott. 164 A. 872, 132 Me. 
22 . 


Mich.—Shotwell v. Bultman, 6 N. 
W.2d 481, 303 Mich. 193—Taylor v. 
Williamson, 298 NW. 521, 298 

Mich. 251—Herceg v. Wideman, 287 
NW. 376, 290 Mich. 62—Carey v. 
DoRose, 282 N.W. 165, 286 Mich. 
321—Block V. Peterson, 278 N.W. 
774, 284 Mich. 88—^Adams v. Can- 
field, 248 N.W. 800, 263 Mich. 666 
—Boerema v. Cook, 239 N.W. 314, 
256 Mich. 266. 

Minn.—Olson v. Anderson, 28 N.W. 
2d '66, 224 Minn. 216—^De Haan v. 
Wolff, 227 N.W. 350, 178 Minn. 
426. 

Miss.—Dajilel v. Livingstone, 150 So. 
662, 168 Miss. 311. 

Mo.—State ex rel. Sirkin & Needles 
Moving Co. V. Hostetter, 101 S.W. 
2d 50. 340 Mo. 211. 

Neb.—^Whitaker v. Keogh, 14 N.W. 
2d 596, 144 Neb. 790, followed in 
14 N.W.2d 600, 144 Neb. 796— 
Bergendahl v. Rabeler, 276 N.W. 
673, 133 Neb. 699. 

N.H.—Lafountaine v. Moore, 6 A.2a 
751, 90 N.H. 258. 

Or.—Cameron v. Goree, 189 P.2d 596 
—Knox V. Abrams, 286 P. 617, 132 
Or. 600. 

Pa.—Grande v. Wooleyhan Transp. 
Co., 46 A.2d 241, 353 Pa. 535—Pap- 
kin V. Helfand & Katz, 31 A.2d 112, 
346 Pa. 485—^Rea v. Pittsburgh 
Rys. Co., 25 A.2d 730, 344 Pa. 421 
—Grimes v. Yellow Cab Co., 25 A. 
2d 294, 344 Pa. 298—National Chair 
Co. V. Barrall, 21 A.2d 36, 342 Pa. 
389—Lehner v. Schellhase, 19 A.2d 
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ably obvious street intersections or crossing plac¬ 
es.^® His duty in this respect is not wholly depend¬ 
ent on municipal or legislative declarations of traf¬ 
fic regulations;^** nor will his caution in the matter 
of speed absolve him of such duty.^l The driver 
approaching an intersection owes a greater duty to 
keep a diligent lookout than a motorist approaching 
a private driveway leading from a residence to the 
street.^^ 

Duty to observe pedestrians. In the exercise of 
his duty the driver is bound to observe not only the 


approach of other vehicles, but also the movements 
of pedestrians.'^s He should look laterally, as well 
as ahead, to avoid injuring pedestrians and his 
duty to be on the lookout for pedestrians at an in¬ 
tersection is stronger where he is afflicted with an 
impairment of sight.‘^5 

Obstruction of viezu. Where the view of the 
driver along intersecting streets is in any way ob¬ 
structed, he must be especially vigilant with re¬ 
spect to a lookout on such streets,^® and the duty 
of special vigilance also applies with respect to ob- 


91, 341 Pa. 260—Jaski v. West 
Park Daily Cleaners & Dyers, 5 
A.2d 105, 334 Pa. 12—Reppert v. 
White Star Lines, 186 A. 788, 323 
Pa. 346—Riley v. McNaugher, 178 
A. 6, 318 Pa. 217—Peters v. Atlas 
Powder Co., 169 A. 160, 313 Pa. 
115—Byrne v. Schultz, 160 A. 125, 
306 Pa. 427—Schupp v. Tagle, 27 
A.2d 290, 149 Pa.Super. 464—Por- 
reca v. North Cleaners & Dyers, 
23 A.2d 72, 146 Pa.Super. 604— 
Hess v. Mumma, 19 A.2d 524, 144 
Pa.Super. 313—Gaskill v. Melella, 
18 A.2d 455, 144 Pa.Super. 78— 
McCandless v. Knit, 14 A.2d 181, 
140 Pa.Super. 183—^Woerner v. 
Heim, 188 A. 391, 124 Pa.Super 
246—Spear & Co. v. Altmyer, 187 
A. 309, 124 Pa.Super. 9—Shore 

Service, Inc., v. Philadelphia Rural 
Transit Co., 97 Pa Super. 641— 
Girard Coal Co. v. Finnessey, 97 
Pa.Super. 341—Elscheid v. Dew- 
hirst, Com.Pl., 48 Dauph.Co. 316— 
Koch V. Shillady, Com.Pl., 29 Del. 
Co. 238—Stapleton v. Edson, Com. 
PI., 25 Erie Co. 355—Lopo v. Mc- 
Ffdden, Com.Pl., 39 Luz.Leg Reg. 
279—Rowlands v. Kittle, Com.Pl., 
36 Luz.LegReg. 373—Pavino v. 
Myers, Com.Pl., 61 York Leg.Rec. 
141—Yeatts v. Schock Independent 
Oil Co., Com.Pl., 56 York Leg.Rec. 
181. 

R. I.—^United Electric Rys. Co. v. 
Pennsylvania Petroleum Products 
Co., 178 A. 861, 65 R.I. 154—Lab- 
bee v. Prenze, 165 A. 217, 53 R.I. 
168. 

S. D —Jamieson v. Gerth, 249 N.W. 
921, 61 S.D. 514. 

Utah.—Conklin v. Walsh, 193 P.2d 
437—Hickok v. Skinner. 190 P.2d 
514. 

Va.—Doss V- Rader, 46 S.E.2d 434, 
187 Va. 231—Moore v. Vick, 24 S. 
E.2d 429, 181 Va. 157—Otey v. 

Blessing, 197 S.E. 409, 170 Va. 542 
—^Virginia Electric & Power Co. 
V. Mitchell, 164 S.E. 800, 159 Va. 
855, supplemented 167 S.E. 424, 
159 Va. 855. 

Wash.—Miller v. Asbury, 125 P.2d 
652, 13 Wash.2d 533—Geitzenauer 
V. Johnson, 297 P. 174, 161 Wash. 
444—Galloway v. Segerstrom, 267 
P. 40, 147 Wash. 624. 

Wis.—Reynolds v. Madison Bus Co., 


26 N.W.2d 653, 250 Wis. 294—Can- 
zoneri v. Heckert. 269 N.W. 716, 
223 Wis. 25—^Whyte v. Lindblom, 
255 N.W. 268, 216 Wis. 27, rehear¬ 
ing denied 256 N.W. 244, 216 Wis. 
21—^Brown v. Haertel, 244 N.W. 
630, 210 Wis. 345. 

42 C.J. p 962 note 57, p 963 note 58. 
Duty to: 

Keep lookout generally see supra 
§§ 284-287. 

Observe traffic officers and traffic 
signals see infra § 360. 
Knowledge of busy intersection 
A motorist approaching street in¬ 
tersection Is especially guilty of 
want of ordinary care if he fails to 
look for other vehicles where he 
knows that intersection is busy cor¬ 
ner—^Walker v. Illinois Commercial 
Tel. Co., 43 N.E.2d 412, 315 Ill.App. 
653. 

Further lookout as required by ordi. 
nary care 

Where a motorist after making a 
stop at intersection is warranted in 
undertaking to cross, necessity for 
further lookout is measured by rule 
of ordinary care at common law.— 
Lynch v. Pee Dee Express, 30 S.E.2d 
449, 204 S.C. 537. 

39. Pa,—Lowers v. Zuker, 157 A. 
339, 102 Pa,Super. 581. 

Clear vision of crossing 
Driver must approach intersection 
with clear vision of crossing to 
avoid injury to persons crossing 
street.—Weitzel v. List, 155 A. 425, 
161 Md. 28. 

Inability to observe conditions 

The negligence of a motorist may 
consist in placing himself in a posi¬ 
tion where he cannot observe the 
conditions at the crossing.—Griffith 
V. Slaybaugh, 29 F.2d 437, 58 App. 
D.C. 237, 

40. Mich.—^Halzle v. Hargreaves, 
206 N.W. 356, 233 Mich. 234. 

41. Va.—Nicholson v. Garland, 158 
S.E. 901. 156 Va. 745. 

42. Tenn,—Harris v. Miller, 144 S. 
W.2d 7, 24 Tenn.App. 332. 

Rights and duties of driver proceed¬ 
ing along highway as to vehicles 
entering or leaving private prem¬ 
ises see supra § 347. 
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43. U.S.—McMullan v. U. S., D.C. 
NY.. 75 P.Supp. 164. 

Cal.—^McQuigg v. Childs, 3 P.2d 309, 
213 Cal. 661—Lafrenz v. Stoddard, 
122 P.2d 374, 50 CaLApp.2d 1. 

Ky.—^Kinsella v. Meyer's Adm'r, 102 
S.W.2d 974. 267 Ky. 508. 

La.—^Pord v. Brewer, App., 186 So. 
905—Jones v. American Mut. Lia¬ 
bility Ins. Co., App., 185 So. 509, 
annulled on other grounds 189 So. 
169—Tooke v. Muslow Oil Co., 
App., 183 So. 97—Poindexter v. 
Service Cab Co., App., 161 So. 40— 
Matsler v. Jones Motor Co., 128 
So. 721, 14 La.App. 175. 

Me.—^MacPherson v. Warren, 186 A. 
615, 134 Me. 501. 

Mich.—^Long v. Garneau, 29 N.W.2d 
696, 319 Mich. 291. 

Mo.—Erxleben v. Raster, App., 21 
S.W.2d 195. 

NH.—Jackson v. Smart. 195 A. 683, 
89 N.H. 174. 

N.J.—^Newham v. Nazza-ra, 152 A. 

467, 107 N.J.Law 208. 

NY.—Cherubino v. Meenan, 171 N 
* E. 708, 253 NY. 462. 

N.D.—Clark v. Feldman, 224 NW. 
167, 57 ND. 741. 

Va.—Virginia Electric & Power Co. 

V. Mitchell, 164 S.E. 800. 159 Va. 
855, supplemented 167 S.E. 424, 
159 Va. 855. 

Wash-—Farrow v. Ostrom, 117 P.2d 
963, 10 Wash.2d 666. 

42 C.J. p 911 note 27 te], p 963 note 
65. 

Care as to pedestrians generally see 
infra §§ 382-389. 

Fact that street stopped at inter- 
section^ making less likelihood of 
pedestrians' crossing street, did not 
relieve motorist from duty to keep 
lookout for pedestrians crossing 
street.—^Altfilisch v. Wessel, 225 N. 
W. 862, 208 Iowa 361. 

44. Mo.—Schulz V. Smercina, 1 S. 

W. 2d 113, 318 Mo. 486—Bullmore 
V. Beeler, App., 33 S.W.2d 161. 

45- La.—Ford v. Brewer, App., 186 
So. 905. 

46. Ill.—Walker v. Illinois Com¬ 
mercial Tel. Co., 43 NE.2d 412, 315 
Ill.App. 553— Corpus Juris quoted, 
in Kircholf v. Van Scoy, App., 22 
N.B.2d 966, 967— Corpus Juris 

quoted in Crowe Name Plate & 
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servation of the crossing itself where the driver’s 
view is obstructed, as by other vehicles.Al¬ 
though a motorist who looks only at a time when 
his vision is obstructed may not fulfill his legal 
duty,'^® a motorist is not necessarily negligent in 
failing to see a vehicle approaching on the inter¬ 
secting road where his view is obstructed.'^^ The 
duty to look along an intersecting street after pass¬ 
ing an obstruction is complied with by looking when 
far enough past the obstruction to see any approach¬ 
ing vehicle with which there is any danger of col¬ 
lision if it is traveling at a lawful specd.^^ 

Observation of particular vehicle. Although, un¬ 
der some circumstances, it may be the duty of the 
driver to keep a particular vehicle approaching the 


intersection under observation,^^ ordinarily a driver 
is not obliged to keep a continuous watch on the 
movements of one approaching vehicle only.52 
Thus, a driver approaching or entering the inter¬ 
section, who observes another motor vehicle and 
reasonably concludes that it is approaching at a 
speed which affords him ample time to cross safely 
ahead ot it, is not obliged to keep the other vehicle 
constantly within his vision. 

Negligence as matter of lazu. The failure of a 
driver to maintain a proper lookout, and to see what 
he could and should have seen, on approaching and 
traversing a crossing or intersection may consti¬ 
tute negligence as a matter of law.54 However, 
where a driver approaching an intersection looks 


Mfg. Co. V. Dammerich, 279 Ill. 
App. 103, lOS. 

43 C.J. p 963 note 61. 

Care commensurate with danger 
Fact that automobile standing in 
intersection obstructed motorist’s 
view required motorist to exorcise 
care commensurate with danger to 
pedestrians crossing street.—Sawyer 
V. Blankenship, 169 S.E. 551, 160 Va. 
651. 

47. Ill.—Corpus Juris quoted iu 
KirchofE v. Van Scoy, App., 22 N.E. 
2d 966, 967—Corpus Juris quoted 
In Crowe Name Plate & Mfg Co. 
V. Dammerich, 279 Ill. App. 103, 
108. 

42 C.J. p 96^3 note 62. 

43. Iowa.—Smith v. Lamb, 263 N. 

VV. 311, 220 Iowa 835. 

La.—^Cahn v. Hoffman, 3 La. App. 
688 . 

Mich.—Wells v. Oliver, 277 N.W. 

872, 283 Mich. 168. 

Ohio —Solomon v. Mote, App., 49 N. 
B.2d 703. 

Pa.—Lehner v. Schellhase, 19 A.2d 
91, 341 Pa. 260—^Reiter v. Andrews, 
38 A.2d 508, 155 Pa.Super. 449— 
Brown v. Jones, 10 A.2d 839, 138 
Pa.Super. 350. 

Wash.—Hefner v. Pattee, 96 P.2d 
5S3, 1 Wash.2d 607. 

Wis.—Cranston v. Railway Express 
Agency, 297 N.W. 418, 237 Wis. 
479. 

49. Colo.—^Woods V. Siegrist, 149 P. 

2d 241, 112 Colo 257. 

La.—Grouchy v. Globe Furniture 
Co., 134 So. 347, 16 La.App. 311. 

60 . Mo.—^Dauber v. Josephson, 237 
S.W. 149, 209 Mo.App. 531. 

51. La.—Golden v. Creole Delica¬ 
cies, App., 28 So.2d 99. 

XTotlce of position of car. 

Automobilist approaching Inter¬ 
section, knowing that another car is 
approaching from right, must notice 
.where such car is when he arrives 
.at or about actual intersection.— 


McAmbley v. Martin, 100 Pa.Super. 
593. 

52. Cal—Senegram v. Groobman, 86 
P.2d 859, 30 Cal.App.2d 514—Lee 
V. Stephens, 47 P.2d 1105, 8 Cal. 
App 2d 650—Farum v. Garrison, 
293 P SOS. 110 Cal.App. 154. 

Iowa.—DoBuhr v. Taylor, 6 N.W.2d 
597, 232 Iowa 792. 

La—Taylor v. Byrnes, App., 151 So. 
235. 

Pa.—Probka v Polls, 188 A. 393, 124 
Pa Super 129. 

Wis.—Klas V. Fonske, 22 N.W. 2d 
596, 248 Wis. 534. 

Iiooking from one vehicle to another 
A motorist who, on approaching 
intersection, observed two other au¬ 
tomobiles approaching intersection, 
one from opposite direction and one 
from intersecting highway, was not 
required to keep each in sight all 
the time, but was justified m look¬ 
ing from one automobile to the 
other.—Hansen v. Storandt, 285 N. 
W. 370, 231 Wis. 63 

53. Cal.—Briggs v. Koyer, 32 P.2d 
649, 138 Cal App. 487—Fugelsang 
V. Steiner. 1 P.2d 653, 115 Cal. 
App. 167. 

La.—Hamilton v. Lee, App., 144 So. 
249. 

Wis.—Trautmann v. Charles Schefft 
& Sons Co., 228 N.W. 741, 201 Wis. 
113, followed in 228 NW. 744, 201 
Wis. 122. 

54. Colo.—Aaron v. Wesebaum, 162 
P.2d 232, 114 Colo. 61. 

Ill.—^Walker v. Illinois Commercial 
Tel. Co., 43 N.E 2d 412, 315 Ill. 
App. 553—Crowe Name Plate & 
Mfg. Co. V. Dammerich, 279 Ill. 
App. 103. 

Iowa—Hiltle v. Jones, 250 N.W. 689, 
217 Iowa 598. 

Kan.—Orr v. Hensy, 147 P.2d 749, 
158 Kan. 303. 

Mich.—Martin v. Department of St. 
Rys. of City of Detroit, 22 N.W.2d 
78, 314 Mich. 77—^Moore v. Rety, 
22 N.W.2d 68, 314 Mich. 52—Was- 
kelis V. Continental Baking Co., 17 
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NW.2d 785, 310 Mich. 649—Car- 
rothers v. French, 15 N.W.2d 662, 
309 Mich. 340—Schuckert v. Ber¬ 
dan Broad Co., 299 N.W. 115, 298 
Mich 379—Stephens v. Koprowski, 
294 N.W. 158, 295 Mich. 213— 

Cline V. Killmgbeck, 284 N.W. 669, 
288 Mich. 126—Block v. Peterson, 
278 N.W. 774, 284 Mich. 88—Sel- 
lon V. Tanner, 233 N.W. 224, 252 
Mich. 231. 

Minn.—Moore v. Kujath, 29 N.W.2d 
883, 225 Minn. 107—Gotzian v. 

Wolk, 275 N.W. 372, 201 Minn. 
38—Underdown v. Thoen, 258 N. 
W. 502, 193 Minn. 260—Herman- 
son V. Switzer, 247 N.W. 681, 188 
Mmn. 455 

N.Y.—Kosowsky v. Coller. 236 NT.S. 
622, 227 App.Div. 740—Viele v. 

Snyder, 222 N.Y.S. 339, 129 Misc. 
442. 

Pa.—Sargeant v. Ayers, 57 A 2d 881, 
358 Pa. 393—Grande v. Wooleyhan 
Transp. Co., 46 A.2d 241, 353 Pa. 
535—Toyer v. Hilleman, 183 A. 53, 
320 Pa. 417—Riley v. McNaugher, 
178 A. 6, 318 Pa. 217—^McCandless 
V. Krut, 14 A.2d 181, 140 Pa.Super. 
183—Clee v. Brinks, Inc., 6 A.2d 
387, 135 Pa.Super. 345—^Newman 
V. Reinish, 163 A. 58, 106 Pa.Super. 
351—National Liberty Ins. Co. v. 
Mihalko, Com PI, 7 Sch.Reg. 237. 
Tex.—Blakosley v. Kircher, Com.Pl., 
41 S.W.2d 53. 

Utah.—Bullock v. Luke, 98 P.2d 350, 
98 Utah 501. 

Va—Ellett V. Carpenter, 3 S.E 2d 
370, 173 Va. 191. 

Wash.—Calvert v. City of Seattle, 
162 P.2d 441, 23 Wash 2d 817— 
Department of Labor and Indus¬ 
tries V. Hickle, 96 P.2d 577, 1 
Wash.2d 475—Finical v. McDonald, 
62 P.2d 1250, 185 Wash. 121. 
Wis.—Thieme v. Weyker, 238 N.W. 

389, 205 Wis 578. 

Vehicle backing into iuter&ectiou 
Driver who failed to see vehicle 
backing into intersection because of 
watching center line of pavement 
was held negligent as matter of law. 
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at a point where he has unobstructed view of the 
intersecting street and sees no car approaching 
within such distance that it would be likely to in¬ 
terfere with his crossing, he is not guilty of neg¬ 
ligence as a matter of law in proceeding into the 
intersection without looking again.55 

b. Time, Place, and Character of Observation 

The duty of maintaining a lookout at intersections 
is not satisfied by a mere inattentive or fleeting glance, 
but the driver must look with care, at a time and place 
at which looking will be reasonably efficient for pro¬ 
tection, and he will be deemed to have seen what he 
could and should have seen. 

The duty of maintaining a lookout on approach¬ 
ing and traversing a crossing or intersection is not 
fulfilled by a simple act of looking,^6 or by an inat¬ 
tentive or fleeting glance nor is due care neces¬ 
sarily determined by the number of times a driver 
looked, or by how often, or when, or from where.^^ 
The driver must look observantly and with effect, 


and in such a way that the purpose of looking is 
accomplished the mind must work with and fol¬ 
low the vision.61 The driver must keep such a 
careful lookout as a person of reasonable and or¬ 
dinary prudence would maintain in like circum¬ 
stances.® 2 The duty is one of observing the traffic 
and general situation at or in the vicinity of the 
intersection and proper observation of an on¬ 
coming vehicle must include not only its distance 
from the point of possible collision but also some 
observation and judgment of its approximate 
speed.®^ A motorist is not necessarily careless, 
however, because of his failure to look out for dan¬ 
gers he has no occasion to anticipate.®® 

Time and place^ While there is no arbitrary rule 
is to the time at which, or the particular point from 
which, the driver is obligated to look,®® due care 
requires him to look at a time when and place where 
observation will be reasonably efficient for protec- 
tion.®7 In general, observation should be made at 


—Sellon V. Tanner, 233 N.W. 224, 
252 Mich. 231. 

Mere tharu. slight neg'lig'eiice 

Failure of motorist to look for 
vehicles approaching the intersec¬ 
tion, where, by looking, a collision 
could be avoided, constitutes more 
than slight negligence as a matter 
of law; but such rule is not intend¬ 
ed to make a person entering inter¬ 
section an insurer against a colli¬ 
sion.—Whitaker v. Keogh, 14 N.W. 
2d 596, 144 N“eb. 790, followed in 14 
N.W.2d 600, 144 Neb. 796. 

55. Mo.—^Dauber v. Josephson, 237 
S.W. 149, 209 Mo.App. 631. 

56. D.C —Brown v. Clancy, Mun. 
App., 43 A.2d 296. 

La.—Montifue v. American Mut. Lia¬ 
bility Ins. Co., App., 26 So.2d 407. 
R.I.—Dembicer v. Pawtucket Cabi¬ 
net & Builders Finish Co., 193 A. 
622, 58 R.I. 451—Correia v. Cam- 
bra. 155 A. 667, 51 R.I. 472. 

57. Mich.—^Brenner v. Dykstra, 286 
N.W. 623, 289 Mich. 301—^Nelson 
V. Linderman, 284 N.W. 693, 288 
Mich. 186. 

Minn.—^De Haan v. Wolff, 227 N.W. 

350, 178 Minn. 426. 

Pa.—^National Chair Co. v. Barrall, 
21 A.2d 36, 342 Pa. 389. 
Observation until clearance a,ssured 
It was duty of motorist entering 
intersection to continue to look un¬ 
til view of Intersecting road was 
sufficient to assure motorist that 
he could clear intersection in ad¬ 
vance of any vehicle approaching at 
a not unusual speed.—^Papkin v. Hel- 
fand & Katz, 31 A.2d 112, 346 Pa. 
485. 

58. Minn.—Jeddeloh v. Hockenhull, 
18 N.W.2d 582, 219 Minn. 641. 


59. D.C.—Brown v. Clancy, Mun. 
App., 43 A.2d 296. 

Kan.—Orr v. Hensy, 147 P.2d 749, 
158 Kan. 303. 

Minn.—De Haan v. Wolff. 227 N.W. 

350, 178 Minn. 426. 

00. La—^Montifue v. American 
Mut. Liability Ins. Co., App., 26 
So,2d 407. 

61. Minn.—^De Haan v. Wolff, 227 
N.W. 350, 178 Minn. 426 

62. Mich.—^Breker v. Rosema, 4 N. 
W.2d 57, 301 Mich. 685, 141 A.L.R. 
867—Arnold v. Krug, 273 N.W. 
322, 279 Mich. 702. 

R.I.—Simpson v. Gautreau, 5 A.2d 
302, 62 R.I. 309—^Dembicer v. Paw¬ 
tucket Cabinet & Builders Finish 
Co., 193 A. 622, 58 R.I. 451. 
Repetition of observation 

The driver of every motor vehicle 
must observe that which is in front 
of him, and, when he enters an in¬ 
tersection, observation must be 
made, but such observation cannot 
necessarily be repeated if the driv¬ 
ing is to be done with regard to the 
safety of others.—^Baca v. Public 
Service Coordinated Transport, 24 A. 
2d 177, 128 N.J.Law 8. 

Lookout held sufficient 
La.—Mills V. Moore, App., 166 So. 
169—McDonald v. S tell wagon, 

App., 140 So. 133, followed in Mc¬ 
Connell V. Stellwagon, 140 So. 138 
Pa.—^Rankin v. Boyle, 195 A. 36, 328 
Pa. 284—Steingart v. Kaney, 19 A. 
2d 499, 144 Pa.Super. 534—Hend¬ 
ricks V. Rasch, Com.Pl., 22 Lehigh 
Co.L.J. 416—^Prosock v. Light, 
Com.Pl., 57 Montg.Co. 174. 

42 CJ. P 1136 note 61 [a] (1). 

63. Pa.—^National Chair Co. v. Bar¬ 
rall, 21 A 2d 36, 342 Pa. 389. 

R,.I.—^Dembicer v. Pawtucket Cabi- 
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net & Builders Finish Co., 193 A. 
622, 58 HI. 451. 

64. Mich—^Ayors v. Andary, 3 N. 
W.2d 328, 301 Mich. 418. 

Utah.—Hickok v. Skinner, 190 P.2d 
514. 

65. N.H.—Peterson v. Pappacostan- 
tis, 26 A.2d 677, 92 NH. 146. 
Motorist on arterial highway, on 

approaching intersection, having 
looked and having seen automobile 
on intersecting highway approaching 
arterial stop sign, was under no duty 
to look again, having the right to 
assume that defendant's automobile 
would stop.—^Klas v. Fenske, 22 N. 
W.2d 596, 248 Wis. 534. 

66. Iowa.—^Davidson v. Vast, 10 N 
W.2d 12, 233 Iowa 534. 

La.—^Hamilton v. Lee, App., 144 So. 
249. 

R.r.—^Dembicer v. Pawtucket Cabi¬ 
net & Builders Finish Co., 193 A. 
622, 58 R.I. 451. 

Utah.—Bullock v. Luke, 98 P.2d 350, 
98 Utah 501. 

67. Iowa.—^Davidson v. Vast, 10 N. 
W.2d 12, 233 Iowa 534. 

La.—Montifue v. American Mut. Lia¬ 
bility Co, App., 26 So.2d 407. 

Pa.—^Dixon v. Pentony, 176 A. 7S2, 
116 Pa.Super. 443—Public Service 
Taxi Co. V. Edwards, Com.Pl., 48 
Lack,Jur. 62—^Hendricks v. Rasch, 
Com.Pl., 22 Lehigh Co L. J. 416— 
Kleinsmith v. Erb, Com.Pl., 22 
Lehigh Co.L.J. 306. 

R.I.—Simpson V. Gautreau, 6 A. 2d 
302, 62 R.I. 309—^Dembicer v. Paw¬ 
tucket Cabinet & Builders Finish 
Co., 193 A. 622, 58 R.I. 451. 
Utah.—Bullock v. Luke, 98 P.2d 350, 
98 Utah 501. 

Va.—^Remine v. Whited, 21 S.E.2d 
743. 180 Va. 1. 
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the first opportunity,and within such a distance 
that the driver may safely bring his vehicle to a 
stop if necessary.®^ As the rule is sometimes ex¬ 
pressed, the driver must make observations at such 
times and places as due care under the circum¬ 
stances demands he should look at a time and 
place when looking will seasonably apprise a rea¬ 
sonably careful person of the conditions confront¬ 
ing him at the intersection, so that he may control 
his actions accordingly.'^^ 

Range of vision. The driver is not required to 
look as far as his eye can reach and to notice every 
vehicle that happens actually to be within the range 
of vision his observation need not extend be¬ 
yond the distance within which a vehicle moving 


at a lawful rate of speed would endanger him, *^3 
and, if he looks and sees no vehicles approaching 
within such distance, he is not ordinarily negligent 
in failing to look again.*^^ The duty to maintain a 
proper lookout has been held not to require obser¬ 
vation beyond a reasonable distance in each direc- 
tion.'^S ii is the duty of a driver, however, to ob¬ 
serve other vehicles within the area ordinarily cov¬ 
ered in the act of looking,and to see those with¬ 
in that radius which denotes the limit of danger. 

Duty to see what is apparent. A motorist ap¬ 
proaching and traversing a crossing or intersection 
will be deemed to have seen what he could and 
should have seen;*^® he is-under a duty to see what 


Wash.—Plenderlieth v. McGuire, 180 
P2d 808, 27 ■Wash.2d 841. 

Wis.—Cranston v. Railway Express 
Agency, 297 N.W. 418, 237 Wis. 
479—Thieme v. Weyker, 238 N.W. 
389, 205 Wis. 578—Pettera v. Col¬ 
lins. 233 N.W. 545, 203 Wis. 81— 
Svenson v. Vondrak, 227 N.W. 240, 
200 Wis. 312. 

Ability to see approaohingr traffic 
The driver should look from a po¬ 
sition where he can see approaching 
traffic along the intersecting high¬ 
way.—dAngelo V. Lawson, 173 P 2d 
124, 26 Wash.2d 198—Hefner v. Pat- 
tee, 96 P.2d 583, 1 Wash 2d 607— 
Delsman v. Bertotti, 93 P.2d 371, 
200 Wash. 380. 

ea Utah.—Bullock v, Luke, 98 P.2d 
350, 98 Utah'501. 

At stop sign. 

U.'S.—^Van Wie v. U. S., D.C.Iowa, 77 
P.Supp. 22. 

69 . Ohio.—^Willard v. Fast, 61 N.E. 
■2d 807, 75 OhioApp. 225. 

Xnahlllty to stop 

One who looks and cannot stop is 
in no better position than one who, 
although able to stop, drives blindly 
into the intersection without looking. 
—Hess V. Mumma, 19 A.2d 524, 144 
Pa.Super. 313. 

70. Iowa.—^Hittle v. Jones, 250 N. 
W. 689, 217 Iowa 598. 

Observation after leaving stop sign 
On approaching an intersection 
protected by a stop sign, a driver 
may be under a duty not only to 
make observation at the stop sign, 
but also to continue his observation 
as he leaves the stop sign and ap¬ 
proaches the paved portion of the 
highway.—^Van Wie v. U. S., D.C. 
Iowa, 77 r.'Supp. 22. 

71. R.I.—'Simpson v. Gautreau, 6 A. 
!2d 302, 62 R.I. 309—Dembicer v. 
Pawtucket Cabinet & Builders 
Finish Co., 193 A. 622, 58 R.I. 451. 

ULsnfflclent lookout 

Motorist who on a rainy, misty 
day, on entering intersecting street, 


merely looked down such street as he 
came close to house line, and did 
not look again at curb or at any sub¬ 
sequent point was held negligent.— 
■Shapiro v. Grabosky, 184 A. 83, 320 
Pa. 556. 

72. Md.—Taxicab Co. v. Ottenritter, 
135 A. ‘5S'7, 151 Md. 525. 

Pa.—Newman v. Reinish, 163 A. 68, 
106 Pa.Super. 351—Smith v. Blaf- 
kin, 95 Pa Super. 620 

73. Md.—Taxicab Co v. Ottenritter, 
135 A. 687, 151 Md. 525. 

N.J.—^Le Bavin v. Suburban Gas Co., 
45 A.2d 664, 134 N.J Law 10—Spear 

V. Hummer, 168 A. 170, 11 N.J.Misc. 
709. 

Pa.—Smith v. Blafkin, 95 Pa. Super. 
520. 

74. La.—Mathews v. Hayne, App., 
188 So. 462—Sweeney v. New Or¬ 
leans Public Service, App., 184 So. 
740. 

Pa.—Rankin v. Boyle, 195 A. 36, 328 
Pa. 284. 

75. Va.—^Penoso v. D Pender Gro¬ 
cery Co., 13 S.E,i2d 310, 177 Va. 
245. 

76. Pa—^Newman v. Reinish, 1'63 A. 
■58, 106 Pa.Super. 351. 

77. Neb.—Whitaker v. Keogh, 14 N. 

W. 2d '59 6, 144 Neb. 790, followed in 
14 N.W.2d 600, 144 Neb. 796. 

78. Conn.—^Peckham v. Knofla, 36 A. 
2d 740, 130 Conn. 646. 

Del.—Odgers v. Clark, 19 A.2d 724, 2 
Terry 232. 

Ill.—^Crowe Name Plate & Mfg Co. 

v. Dammerich, 279 Ill.App. 103. 

La.—^Landry v. Johnson, App., 33 So. 
i2d 758—Firemen's Ins. Co. v. 
Boggs, App., 23 'So-fid 630—^Epps v. 
Standard Supply & Hardware Co., 
App., 4 So 2d 790—Bouillon v. Bo¬ 
nin, App., '2 So 2d 53‘5, followed 
in Motty v. Bonin, 2 So.2d 541— 
Van Dyke v. Waguespack, App., 
198 So. 425—^Meredith v. Arkansas 
Louisiana Gas Co., App., 185 So. 
498—Martin v. Missouri Pac. 
Transp. Co.. App., 172 So. 558— 
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McCormick & 'Co. v. Cauley, App., 
168 So. 783—Biaggini v. Toye Bios. 
Yellow Cab Co., App., 163 So. 780— 
Labatt v. Bell Cabs, App., 145 So. 
296—O'Day v. Kapanica, 138 So. 
472, 18 La App. 634—Huffman v. 
Harman, 133 So. 481, 16 La.App. 
50. 

Me.—^Hill V. Jans on, 31 A. 2d '23'6, 139 
Me. 344. 

Mass—^Avery v. R. E. Guerin Truck¬ 
ing Co., i24 N.B.2d 330, 304 Mass. 
500. 

Mich —^Plaskett v. Van Buren County 
Road Commission, 294 N.W. 95, 295 
Mich. 54—^Nelson v. Linderman, 
1284 N.W. 693, 288 Mich. 186— 

Geisin v. Rebel Creamery Co., 282 
N.W. 848, 286 Mich. 635—Cramer v. 
Brictson, 281 N.W. 601, 286 Mich. 
224—'Slingerland v. 'Snell, 278 N.W. 
67i2, 283 Mich. 624—Fraley v. J. 
Calvert’s Sons, 2'54 N.W. 167, 266 
Mich. 460—Kok v. Lattin, 246 N.W. 
149, 261 Mich. 362—Zuidema v. 

Bekkering, 239. N.W. 333, 25'6 Mich. 
327. 

Miss.—Robinson v. Colotta, 26 So.2d 
' 66 . 

Mo.—Phillips V. Henson, 30 S.W.2d 
106'5, 326 Mo. I28'2—^Davie v. Cape 
Yellow Cab Co., App., 191 S.W.2d 
302—Parkville Milling Co. v. Mass- 
man, App., 83 S.W.2d 128—^Banks 
V. Empire Dist. Electric Co., App., 
4 S.W.2d 875. 

N.H.—Lafountaine v. Moore, 6 A.2d 
'751, 90 N.H. 258. 

N.Y.—Plunkett v. Heath, 1 N.Y.S.2d 
778. 

Pa.—Sargeant v. Ayers, 57 A.2d 881, 
358 Pa. 393—Reilly v. City of Phil¬ 
adelphia, 195 A. 897, 328 Pa. 563— 
Richards v. Warner Co., 166 A. 496, 
311 Pa. 50, 87 A.L.R. 1559—Reese 
V. Kegerreis, Com.Pl., 54 Dauph. 
Co. 344—Armour v. Exhibitors 
Service Co., Com.Pl, i23 Erie Co. 
369—Krout v. Seiffert, Com.Pl., 67 
York Leg.Rec. 61. 

Wash.—McLean v. Continental Bak¬ 
ing Co., 114 PJ2d 159, 9 Wash.2d 
176—^Department of Labor and In- 
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is visible and in plain sightJ® The mere fact that 
he looked will not excuse him if he did not see 
what was apparent, since in such case his failure to 
see constitutes as great negligence, under the law, 
as though he had not looked at all.SO However, it 
is only where the approaching danger is plainly vis¬ 
ible that one cannot be heard to say that he looked 
without having had notice of the danger,^! and the 
mere fact that a driver might have seen the other 
vehicle moving into the intersection in time to have 
avoided the accident does not necessarily bar re¬ 
covery. 

c. Direction in Which to Look 

The driver at an Intersection should look ahead of 


him, and also down the intersecting street. When about 
to enter an intersection with a two-way street, he 
should look first to the left, then to the right, and, after 
entering the intersection, should look to the right again 
as he nears the middle of the street. 

On approaching or entering an intersection, a 
motorist is under a duty to look ahead of him,^^ 
and also to look for approaching vehicles on the in¬ 
tersecting street or highway.^^ While he must keep 
a lookout for traffic coming from his right,S5 or 
traveling in the favored direction, as discussed in¬ 
fra § 363, he is not required to maintain a constant 
observation in one direction only,^® such as an ob¬ 
servation to the right®? or such as an observa- 


dustnes v. Hickle, 96 P.2d 677, 1 
Wasli.2d 47'5. 

Wis—Pettera v. Collins, 233 N.W. 

54-5, 203 Wis. 81. 

FedestriaxL on crosswalk 
Ohio.—Pocht V. Justis, 77 N.E 2d 60'6, 
81 Ohio App. 29'7. 

79. Kan.—Orr v. Hensy, 147 P.2d 
749, 158 Kan. 303. 

Neb—Bergendahl v. Rabeler, 276 N. 

W. 673, 133 Neb. 699. 

Pa.—Grande v. Wooleyhan Transp. 
Co.. 46 A.2d 241, 353 Pa. 635— 
Papkm V. Helfand & Katz, 31 A. 
•2d 112, 346 Pa. 485—Rea v. Pitts¬ 
burgh Rys. Co., 25 A.2d 730, 344 
Pa. 421—Grimes v. Yellow Cab 
Co., 25 A.2d 294, 344 Pa. 298—Rep- 
pert V. White Star Lines, 186 A. 
788, 323 Pa. 346—^Peters v. Atlas 
Powder Co., 169 A. 160, 313 Pa 
115—Byrne v. Schultz, 160 A. 125, 
306 Pa. 427. 

Absence of reasonable excuse 

A motorist approaching intersect¬ 
ing highways must see automobiles 
which are in plain sight, unless some 
reasonable excuse for not seeing 
them is shown.—Roberts v. Carlson, 
8 N.W.2d 175, 142 Neb. 851. 

80. Conn.—Goodhue v. Ballard, 191 
A. 101, 122 Conn. 642. 

D.C—Brown v. Clancy, Mun.App., 43 
A.2d 296. 

La.—Hartford Fire Ins. Co. v. Ro¬ 
mero, App., 6 So.2d 208—^Epps v. 
Standard Supply & Hardware Co., 
App., 4 So.2d 790. 

Minn.—De Haan v. Wolff, 227 N-W. 

3'50, 178 Minn. 426. 

Apparent actualities 

The fact that driver looked but 
did not see automobile entering in¬ 
tersection did not excuse him from 
duty to act on actualities, the exist¬ 
ence of which was apparent to any¬ 
one in possession of his senses.— 
Askin V. Long, 6 A.2d 24'6, 176 Md. 
645. 

81. Pa.-^Gaskill v. Melella, 18 A.'2d 
455, 144 Pa.Super. 78. 

82. Pa.—Gaskin v. Melella, supra. 


83. U.S.—^Nielsen v. Richman, C.C. 
A.S.D., 114 P.‘2d 343, certiorari de¬ 
nied Richman v. Nielsen, €1 S.Ct. 
1'72, 311 U.S. 705, 85 L.Ed. 458. 

Ill.— Corpus Juris guoted in Kirchoff 
V. Van Scoy, App., 22 N.E.2d 966. 
967— Corpus Juris quoted in Crowe 
Name Plate & Mfg. Co. v. Dam- 
merich, 279 Ill.App. 103, 108. 

Ky.—Bowman v. Ernst, 71 S.W.2d 
1013, 254 Ky. 376. 

Mich.—Breker v. Rosema, 4 N.W.2d 
57, 301 Mich. 685, 141 A.L.R. 867— 
Campbell v. Osterland, 277 N.W. 
875, 283 Mich. 175—Arnold v. Krug. 
1273 N.W. 322, 279 Mich. 702. 

Or.—Stryker v. Hastie, 282 P. 1087, 
131 Or. 282. 

Pa.—Mosely v. Connor, 177 A. 817, 
318 Pa. 17—^Morris v. Kauffman, 
182 A. 758, 120 Pa.Super. 515— 
Kelly V. Ray, Com.Pl., 20 Wash.Co. 

82. 

42 C.J. p 962 note 57. 

84. Cal.—^Van Derhoof v. Chambon, 
8 P.'2d 926, 121 Cal.App. 118. 

Ill.— Corpus Juris quoted in Kirchoff 

V, Van Scoy, App., 22 N.E.2d 966, 
967—^Wodecki v. Harold M. Pitman 
Co., 3 N.E.2d 346, 286 Ill.App. 610— 
Corpus Juris quoted in Crowe 
Name Plate & Mfg, Co. v. Dam- 
merich, 279 Ill.App. 103, 108. 

Iowa—Shuck v. Keefe, 218 N.W. 31, 
205 Iowa 365. 

La.—^Barro v. Tilbury, App., 24 So.2d 
838—Thomas v, Roberts, App., 144 
So. 70, 

Mich.—^Breker v. Rosema, 4 N.W.i2d 
57, 301 Mich. *685, 141 A.L.R. 867— 
Gallagher v. Walter, 299 N.W. 811, 
1299 Mich. 69—^Herceg v. Wideman, 
'287 N.W. 376, 290 Mich. 52—Camp¬ 
bell V. Osterland, 2T7 N.W. 875, 283 
Mich. 175—^Arnold v. Krug, 273 N. 

W. 322, 279 Mich. 702. 

jij;o.—Sullivan v. Union Electric 
Light & Power Co., 66 S.W.t2d 97, 
331 Mo. 1065. 

N.T.—Walter v. State, 65 N.Y.S.2d 
378, 187 Misc. 1034—Town v. 

State, 49 N.T.S.2d 924. 

Pa. —Smith v. Pachter, 19 A.2d 85, 
342 Pa. 21—^Hess v. Mumma, 19 A. 
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2a 524, 144 Pa.Super. 313—Me- 

Candless v. Krut, 14 A.2d 181, 140 
Pa. Super. 183—^Kovacs v. Ajhar, 
196 A. 876, 130 Pa.Super. 149— 
Oakley v. Allegheny County, 193 A. 
316, 128 Pa.Super. 8—Prosock v. 
Light, Com.Pl., 57 Montg.Co. 174. 
Va.—^Ellett v. Carpenter, 3 S.E.2d 
370, 173 Va. 191. 

92 C.J. p 963 note 58. 

85. Iowa.—^Lang v. Kollasch, B6'5 
N.W. 493, 218 Iowa 391. 

La.—^Rolls V. Bell Cabs, App., T61 
So. 911. 

Minn—Amon v. Nehr, 223 N.W. 456, 
176 Minn 410. 

N.J.—^Walling V. General Woodcraft 
Co., 166 A. '77. 110 N.LLaw 561. 

Or.—^Knox v. Abrams, 286 P. 517, 
132 Or. 600. 

Wash.—Carlson v. Ahl, 98 P.'2d 1081, 

2 Wash.2d 545—Strouse v. Smith, 

8 P.2d 411, 166 Wash. 643. 

Wis.—Thieme v. Weyker, 238 N.W. 

389, 205 Wis. 678. 

Comparative amounts of traffic 
The fact that traffic on county 
road, whereon automobile driver was 
traveling, was heavier than on inter¬ 
secting township road, did not relieve 
him of duty to keep lookout for au¬ 
tomobiles approaching from his right 
on township road.—^Stacey v. Patz- 
loff, 295 N.W. 1287, 67 S.D. 503. 

86 . R.I.—United Electric Rys. Co. v. 
Pennsylvania Petroleum Products 
Co., 178 A. 861, 56 R.I. 1'54. 

87. Me.—Gregware v. Poliquin, 190^ 
A. 811, 135 Me. 139. 

Md.—Jackson v. Leach, 152 A. 813, 
160 Md. 139—Taxicab Co. v. Ot- 
tenritter, 135 A. 587, 151 Md. 625. 
N.J.—Le Bavin v. Suburban Gas Co., 
45 A.2d 6'64, 134 N.J.Law 10. 

Or.—Knox v. Abrams, 286 P. 517, 132 
Or. 600. 

Pa—^Williams v. Stern, 40 A.2d 101, 
156 Pa.Super. 250. 

Vision limited 

Motorist approaching intersection 
at which vision to his right was lim¬ 
ited by wall built around property 
on corner of intersection was not 
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tion to the but should look in both direc¬ 

tions where full performance of his duty so re¬ 
quires.^ 9 A driver has been held to have no duty 
to look down a one-way street in the direction in 
which traffic should be moving away from the street 
on which he is proceeding.90 

Order of looking left and right. It is the duty of 
the driver of a vehicle approaching a two-way street 
to look first to his left^i and then to his right, 
since he first enters the lane in which traffic com¬ 
ing from his left is traveling ;93 but as he nears the 
middle of the street, it is his duty to look to his 
right again before entering into the traffic lane 


coming from that direction.®^ 

§ 354. Signals and Warnings of Approach 

The exercise of reasonable care may require a driver 
approaching an intersection to give a signal or warning 
of his approach, as, for example, where his view is ob¬ 
structed or the traffic is dense; and sometimes such 
duty exists by virtue of governmental regulations. 

While it is sometimes stated in general terms that 
the exercise of reasonable care requires a motorist 
who is approaching an intersection to give or sound 
a signal or warning of his approach,®5 it would 
seem that, in the absence of some positive require¬ 
ment of law, this is not 'strictly necessary in all 
cases,®® although a necessity for a signal may arise 


obliged constantly to keep his eyes 
to the right while crossing intersec¬ 
tion.—^Lundgren v. Converse, 93 P.2d 
819, 34 Cal.App.2d 445. 

88. Pa,—^Lochhead v. Nierenberg, 18 
A.2d 47i2, 143 Pa.Super. 507—Prob- 
ka. V. Polls, 188 A. 393, 124 Pa. 
Super. 129. 

89. Cal.—Jensen v. Plansen, 65 P.2d 
1201, 12 Cal.App,3d '678—Taylor v. 
Voin, 260 P. 927, 86 Cal.App. 244. 

D.iC.—^Herndon v. Higdon, Mun.App., 
31 A.2d 854 

Ill.—'Corpus Juris quoted la Kirchoff 
V. Van Scoy, App., 2l2 NE.2d 966, 
967—Corpus Juris quoted ia Crowe 
Name Plate & Mfg. Co. v. Dam- 
merich, '379 Ill.App. 103, 108 
La.—^Acosta v SniiUi, App , 23 So.2d 
'742, followed in 23 -So.2d '74'5 and 
Butler V. Smith, 23 So.2d 745— 
Hatch V. Bayou Rapides Lumber 
Co., App , '200 So. 41. 

Me.—Barnes v. Bailey, 187 A. 758, 
134 Me. 503. 

Neb.—^Roberts v. Carlson, 8 N.W,2d 
175, 142 Neb. 851. 

Or.—'Stryker v. Hastie, 1282 P. 1087, 
131 Or. 282. 

Pa.—Sargeant v. Ayers, 57 A.2d 881, 
358 Pa. 393—Grande v. Wooleyhan 
Transp. Co, 46 A 2d 241, 353 Pa. 
■635—Williams v. Stern, 40 A 2d 
101, 156 Pa Super. 250—^Puller v. 
Heller, Com.Pl., 21 Erie Co. 270. 

R.I.—^United Electric Rys. Co. v. 
Pennsylvania Petroleum Products 
Co., 178 A. 861, 65 R.I. 1'54. 

. Tenn.—Waller v. Morgan, 133 S.W.2d 
614, 23 Tenn App. 35'5. 

Utah.—Corpus Juris cited. In Sine v. 
'Salt Lake Transp. Co., 147 P.2d 
875, 880, 106 Utah 289. 

Va.—^Brown v. Wallace, 35 S.E.2d 
■793, 184 Va. 670. 

Wash.—Hefner v. Pattee, 9'6 P.2d 
583, 1 Wash.2d 607. 

42 C.J. p 963 note 60. 

90. Wash.—Mathias v. Eichelberger, 
45 P.2d '619, 182 Wash. 18‘5. 

91. iPa.—Grande v. Wooleyhan 
Transp. Co., 46 A.2d 241, 353 Pa. 
■536—Clark v. Philadelphia Housing 
Authority, '56 A.2d 435, 161 Pa. 


Super. 642—Lyndall v. Christy, 34 
Ai2d 320, 153 Pa Super. 470— 

Freedman v. Ziccardi, 30 A.'2d T72, 
'161 Pa. Super. 159—^Lochhead v. 
Nierenberg, 18 A.2d 472, 143 Pa. 
Super. 507—Kaiser Co. v. American 
Individual Laundry Co., 10 A.2d 64, 
138 Pa Super. 124—^Lewis v. Her¬ 
mann, 171 A. 109, 112 Pa Super. 
33S—Cahall v. 'Shea, Com PI., 34 
Del.Co. 374—Thompson v. Lamo- 
reaux, Com.Pl., 33 Dcl.Co. 247— 
Lehigh Val. Transp. Co. v. Kutz, 
Com.Pl„ 21 Lehigh Co.L.J. 379. 

92. Pa.—Grande v Wooleyhan 
Transp. Co., 46 A.2d i24l, 353 Pa 
'535—Clark v. Philadelphia Housing 
Authority, 5-5 A.2d 435, 161 Pa. 
Super, 54'2—Lyndall v. Christy, 34 
A 2d 320, 153 Pa.Super. 470— 

Freedman v. Ziccardi, 30 A.2d 172, 
'161 Pa.Super. 159—^Lochhead v. 
Nierenberg, 18 A.2d 472, 143 Pa. 
Super. 507—^Lowis v. Hermann, 171 
A. 109, 112 Pa. Super. 3 3 S—Cahall 
w Shea, Com.Pl., 34 Del.Co. 374— 
Thompson v Lamoreaux, Com.Pl., 

33 Del.Co. 247. 

Unless he attempts to cross over 
the center line, a motorist is not 
guilty of negligence in failing to 
look to the right on entering an in¬ 
tersection with a two-way street, 
since he has no reason to expect 
that cars coming from the right will 
be on the -wrong side of the high¬ 
way.—Bunker v. Reid, 238 N.W. 265, 
25'5 Mich. 636. 

93- Pa.—Grande v. Wooleyhan 
Transp. Co., 46 A.’2d 241, 353 Pa. 
'535—Lyndall v. Christy, 34 A.2d 
320, 153 Pa.Super. 4-70—Freedman 
V. Ziccardi, 30 A.2d 1'72, I'S! Fa. 
Super. 159. ^ 

Pa.—Grande v. Wooleyhan 
Transp. Co,, 46 A.2d 241, 353 Pa. 
635—^AfCelgren v. Kinka, 40 A.2d 
418, 351 Pa. 99—^Mellott v. Tuckey, 
38 A.2d 40, 350 Pa. 74—^Randich 
V. Arena & Sons, 39 A.2d 458, 156 
Pa. Super. 99—Sommer v. Blacka, 

34 A.2d 830, 153 Pa.Super. 643— 
Lyndall v. Christy, 34 A.2d 3'20. 153 
Pa.Super. 470—^Freedman Zic- 
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cardi, 30 A.2d 172, T61 Pa Super. 
159—Kaiser Co. v. American In¬ 
dividual Laundry Co, 10 A.2d 64, 
138 Pa.'Super. 124—Cahall v. Shea, 
Com.Pl., 34 Del.Co. 374—Thompson 
V. Lamoreaux, Com.Pl., 33 Del Co. 
247—Schutzer v. Edward Smith 
Coal & Ice Co., Com PI., 48 Lack. 
Jur. 17—Lehigh Val. Transp. Co. v. 
Kutz, Com PL, 21 Lehigh Co L.J. 
379—'Colella v. Bartoletti, Com.Pl, 
94 Pittsb.Leg.J. 142. 

Observation of position and speed of 
vehicle 

If he sees car approaching from 
his right, he cannot blindly enter 
farther lane for traffic approaching 
from that direction without paying 
some heed to where car then is and 
its speed and distance.—Lewis v. 
Hermann, 171 A. 109, 112 Pa.Super. 
338 

Vehicle approaching in unlawful 
manner 

A motorist should ascertain, be¬ 
tween point at which he enters high¬ 
way intersection and center thereof, 
whether another automobile is ap¬ 
proaching from his right on inter¬ 
secting highway, before driving into 
path of such automobile, although he 
then learns for first time that it is 
approaching intersection in unlawful 
manner.—^Willard v. Past, 61 N.E.fid 
SO7, 7'5 Ohio App. 2'25. 

95- Mo.—Bullmore v. Beeler, App.» 

33 S.W.2d 161. 

42 C J. p 964 note 70. 

Signals and warnings of approach 
generally see supra § 288. 

96. Ky—Elliott’s Guardian v. Ber- 
nauer, '58 S.W.2d 632, 24S Ky. 423— 
Consolidated Coach Corporation v. 
Hopkins’ Adm'r, 37 S.W.2d 1, 238 
Ky. 136—^White Swan Laundry v. 
Boyd. 1279 SW. 34'5, '212 Ky. 74'7. 
La.—Fuller v. Moore, 139 So. 679, 19 
La.App. 93. 

Mo.—Pogue V. Rosegrant, 98 S.W.2d 
628—Gertken v^. Winklemann, App., 
95 SW.2d 816. 

Or.—^Winters v. Bisaillon, 54 P.2d 
1169, 1'52 Or. 578. 

4'2 C.J. p 9'64 note 71. 
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from some special circumstances,®'^ such as an ob¬ 
struction of his view of the intersecting highway,®® 
the density of traffic,^^® or the approach of other ve- 
liicles^ or pedestrians.2 

The duty of giving signals on approaching inter¬ 
sections is, however, frequently imposed by gov¬ 
ernmental regulations, especially with respect to in¬ 
tersections where the view of the intersecting 
streets is obstructed or obscured, and it is, of 
course, the duty of the operator to comply with 
such regulations,® noncompliance being sometimes 
regarded as negligence per se.^ A driver may be 
under a duty to give not only statutory signals, but 
the surrounding conditions and circumstances may 
be such that, in order to meet the requirements of 
due care, he should give other signals.5 A statute 
requiring a signal or warning when there are signs 
on the highway legible for a specified distance, and 
when reasonable care requires such action, is not 
violated by failure to give a signal or warning, un¬ 
less the conditions of the statute as to signs and 
reasonable care are present.® 


On approaching a private way entering the high¬ 
way along which he is proceeding, due care may re¬ 
quire an automobilist to sound a signal of his ap¬ 
proach,*^ even though a statutory requirement of 
sounding a signal at intersections does not apply 
at such place.® 

Intersecting street closed. Where an intersecting 
street is closed by barriers on both sides, this will 
excuse failure to sound a signal on approaching the 
intersection.® 

§ 355. Lights 

The duty to have adequate lights applies at high¬ 
way intersections. 

The duty to have adequate lights, as discussed su¬ 
pra §§ 263, 286, applies, of course, at highway in¬ 
tersections.^® 

§ 356. Position on Highway 

The driver at an intersection ordinarily should keep 
to the right, particularly where required so to do by 
statute or ordinance; but in an emergency he may be 
justified in proceeding on the left-hand side. 


97. Ala.—Schrimsher v. Carroll, 142 
So. 547, 225 Ala. 188. 

Conn.—^Alderman v. Kelly, 32 A'2d 
66, 130 Conn. 98—Friedman v. Cun¬ 
ningham, 13i2 A. 401, 104 Conn. 
737. 

Iowa.—‘Smith v. Lamb, 263 N.W. 311, 
220 Iowa 835. 

Ky.—'Consolidated Coach Corporation 

V. Hopkins’ Adm’r, 37 S.W.2d 1. 
238 Ky. 136. 

La.—Boullion v. Bonin, '2 So.2d 535, 
followed in Motty v. Bonin, App., 

2 tSo.2d 541—^Downey v. Dittmer, 
App., 151 So. 6'5 3—Smith’s Tutor¬ 
ship V. Perrin, App,, 145 So, 685— 
Sontheimer v. Littlejohn, 137 So. 
•219, 17 La App. 67‘5—Bannon v. 
Picou, 132 So, 390, 15 La,App. 511. 
Mich.—Carrothers v. French, 15 N-W. 

i2d 662, 309 Mich. 340. 

Mmn.—Spencer v. Mankato Mill 
Works Co., 231 N.W. 202. 180 Minn. 
509. 

N.C—Guthrie v. Gocking, 8 S.E.2d 
607, 21'7 N.C. 476. 

Pa.—^Kelly v. Ray, Com.Pl., 20 Wash. 
Co. 82. 

42 C.J. p 96'5 note 72. 

Backing vehicle into intersection 
against general traffic without warn¬ 
ing is evidence of negligence.—Gas- 
kill V. Melella, 18 A.2d 455, 144 Pa- 
Super. 78. 

98. Iowa.—^Lang v. Kollasch, 255 N. 

W. 493, 218 Iowa 391. 

^ash.—Saad v. Langworthy, 280 P. 

74, 153 Wash. 598. 

42 C.J. p 965 note 73. 

99. N.C.—Davis v. Long, 126 S.E. 
321, 189 NC. 129. 

42 C.J. p 9'6'5 note 74. 


1. Mo.—^Egan v. Palmer, 293 S.W 
460. 221 Mo.App. 823. 

42 C.J. p 965 note 75. 

2. Ky.—^Kinsella v. Meyer’s Adm’r 
102 SWi2d 974, 267 Ky. 508. 

La,—^Kaough v. Hadley, App., IS-S So 
748—Matsler v. Jones Motor Co., 
128 So. 721, 14 La.App. 175. 

Mass.—Donovan v. Mutrie, 164 N.E. 
377. 265 Mass. 472. 

Mo.—^Reynolds v. Grain Belt Mills 
Co, 78 S.W.2d 124, 229 Mo.App. 
380—^Erxleben v. Raster, App., 21 
SW.2d 195. 

42 C.J. p 965 note 76, p 918 notes 
1 [a], 2 [a], 3 [a]. 

3. U.S —Higgins V. Ledo, C.C.A.N. 
H., 66 F.2d 265. 

Iowa.—Sexauer v. Dunlap, 222 N.W. 

420, 207 Iowa 1018. 

La—Rosenbaum v. Weil, App., 167 
So. 215—Stout V, Lewis, 123 So. 
346, 11 La.App. 503. 

N.T.—^Areson v. Majek, 65 ,N.Y.S.2d 
474. 

42 C.J. p 9'65 notes 77-79. p,1034 note 
f26 [fj. 

Automobile leaving neutral ground 
has duty of signaling before entering 
intersecting street in accordance 
with municipal ordinance.—^Philip 
Schick & Sons v. Pixley, 135 So. 106, 
17 La.App. 469. 

Protection of pedestrians 
'Statute requiring motorist to sound 
warning on approaching intersection 
was designed for protection of pedes¬ 
trians, as well as other travelers.— 
Gosselin v. Lemay, 153 A. 716, 85 N. 
H. 13. 

ITehicle approaching dngway 

Vehicles approaching highway and 
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in act of entering it have been held 
within protection of statute requir¬ 
ing operator of vehicle on highway to 
give due warning on approaching 
dugway.—^Reeve Bros. v. Guest; C. 
C.A.Ga., 132 F 2d 778 
'Vehicle seen by other motorist 
Motorist’s failure to sound horn at 
intersection could not he urged as 
negligence in violation of city ordi¬ 
nance, where other motorist saw ap¬ 
proaching automobile.—Comfort v. 
Penner, 6 P.2d 604, 166 Wash, 177. 

4- Iowa.—In re Green's Estate, '278 
NW. 2S'5, 224 Iowa 1268. 

Tex.—South Texas Coaches v. East- 
land, Civ.App., 101 S.W.'2d 878. 

Error dismissed. 

42 C.J. p 919 note 23 [a], p 965 note 
80, p 1139 note 79 [a] (1). 

5. Miss.—^B. Kullman & Co. v. Sam¬ 
uels, 114 So. 807, 148 Miss. 871. 

6. Conn.—Olson v. Musselman, 15 A. 
2d 879, L27 Conn. 22S—^Washburn 

V. La May, 1&5 A. 791, 116 Conn. 
576. 

7. NH.—Dow V. Latham, 120 A. 258, 
SO N H. 492. 

N.J.—^Abel V. Zeek Baking Co., Sup., 
132 A. 245. 

8. N.H.—Dow V. Latham, 120 A. 258, 
80 N.H. 492. 

9. Wash.—Burger v. Taxicab Motor 
Co., 120 P. 519, '66 Wash. G76. 

10. Minn.—^Krinke v. Gramer, 246 N. 

W. 376, 187 Minn. 595. 

Pa.—Murray v. Lavine, 92 Pa.Super. 
37.3. 

42 C.J. p 965 note 85. 
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The possibilities of danger attendant upon high¬ 
way intersections are such that under ordinary cir¬ 
cumstances reasonable care and prudence require 
that the driver shall keep to the right-hand side of 
the highway in approaching or crossing intersec¬ 
tions,!^ and he must, of course, maintain such po¬ 
sition where this is required by statute or ordi- 
nance.!2 However, the rule that turning to the 
left side of the road in an emergency to avoid dan¬ 
ger or injury to others may be justifiable, as dis¬ 
cussed supra § 282, also applies at intersections.!^ 
A regulation requiring vehicles meeting on the 
highway to turn to the right has been held not to 
apply to vehicles approaching each other at an 
angle on intersecting streets.!^ 


§ 357. Speed and Control 

a. Speed 

b. Control 

a. Speed 

The driver of a motor vehicle at an Intersection 
should not proceed at an excessive rate of speed, par¬ 
ticularly where his view is obstructed; and his failure 
to proceed at a proper and lawful rate may constitute 
negligence per se. 

The speed at which a motor vehicle is driven at 
street or highway intersections or crossings must 
not be unreasonable or in excess of that fixed by 
statute or ordinance, and the nature of such a 
locality is a circumstance bearing on the reason- 


11. U.S.—McLean v. Donoghue 
Transp. Co., C.C.A.Me., 97 F.2d 356. 

Colo.—Knifer v. De Julio, 205 P. 916, 
88 Colo. 316 

Conn.—^Decker v. Roberts, 12 A.2d 
641, 126 Conn. 478. 

Ind.—^Drewrys Limited, U. S. A., v. 
Crippen, 44 N.E.'2d 1006, 113 Ind. 
App. 120. 

La.—^Mcl>anell v. Hargrove, App., 197 
So. 292—^Haywood v. Noel, App, 
1'54 So. 484. 

Mo.—Moore v. Fitzpatrick, App., 31 
S.W.2d 690. 

Wis.—^Pierner v. Mann, 25 N.'W‘.2d 
SS. 249 Wis. 469. 

42 C.J. P 966 notes 88, 89. 

Right to use any part of highway 
generally see supra § 276. 
Vehicles traveling in same direction 
Where two automobiles are trav¬ 
eling in same direction on same 
street in different lanes, driver on 
the left has no superior right o-'^er 
driver on the right at either a cross¬ 
over or intersection which justifies 
his cutting in ahead of automobile 
on right or running into its rear, 
but he must wait until it is reason¬ 
ably safe for him to cut across.— 
Neff V. Firth, Pa., 47 A.2d 193. 

Passing to right of crossing vehicle 

Where motorist approached and 
began crossing intersection from an¬ 
other motorist's right, it was the 
latter's duty to pass the former on 
right.—Grodi v. Mierow, 221 N.W. 
637, 244 Mich. 511. 

12. Cal.—^Waxman v. Jennings, 238 
P. 98, 72 Cal.App. 671. 

42 C.J. p 966 note 91. 

One-way street 

Motorist was guilty of negligence 
in driving on the left side of the 
center line in violation of statute, 
notwithstanding street on which mo¬ 
torist was proceeding was a one-way 
streot.—^Fallon v. Collier, 61 A. 2d 
£99, 133 Conn. 370. 

Violation of statute not shown 

<1) Fact that plaintifE was driv¬ 
ing about a foot and a half to right 


of white strip dividing boulevard < 
into two twenty-seven-foot lanes, in 
absence of evidence showing that it 
was practicable for him to drive 
closer to right side, did not show 
violation of statute requiring motor¬ 
ist to drive as close as practicable 
to right side of highway.—MeSween- 
ey V. East Bay Transit Co., 141 P.2d 
787, 60 Cal.App.2d 807. 

(2) Where an east-west street had 
been widened on the east side of an 
intersecting street by extending 
pavement out on the south side, and 
a motorcycle traveling east and an 
automobile traveling west collided 
at a point about eight feet east of 
the east line of the intersecting 
street and several feet to the right 
of the center line of the east-west 
street as widened and about three 
feet to the left of the center line 
of the main traveled portion before 
it had been widened, automobile 
driver had complied with his duty 
to yield more than half of the street. 
—Fuson V. Cantrell, 166 S.W.2d 405, 
25 Tenn.App. 608. 

13. Idaho.—^Hamilton v. Carpenter, 
290 P. 724, 49 Idaho 629. 

Pa.—Salinger v. Peshina, Com.Pl., 
46 Dauph Co. 183. 

42 CJ. p 966 note 93. 

Extraordinaary care 

Driver voluntarily leaving curv¬ 
ing line of traffic and proceeding on 
wrong side of street at intersection 
must use extraordinary care —^Ar¬ 
mour & Co. v, Hicks Co., 138 So. 676, 
IS La.App. 504. 

14. Tex.—Staten v. Monroe, Civ. 
App.. 150 S.W. 222. 

42 C J. p 966 note 94. 

15. U.S.—Van Wie v. U. S., D.C. 
Iowa, 77 F.Supp. 22. 

Cal.—Riggs V. Gasser Motors, 72 P. 
2d 172, 22 Cal.App.2d 636—^Havens 

V. Loebel, 284 P. 676, 103 Cal App. 
209. 

Colo.—^Brickey v. Herring, 41 P.2d 
298, 96 Colo. 181. 

Iowa—Arends v. De Bruyn, 252 N. 

W. 249, 217 Iowa 529. 
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Ky.—Elliott V. Drury’s Adm’x, 200 
S.W.2d 141, 304 Ky. 93—Kinsella 
V. Meyer’s Adm’r, 102 S.W.2d 974, 
267 Ky. 508—^Keys v. Nash’s 
Adm’x, 94 S.W.2d 1006, 264 Ky. 
398. 

La.—Genovese v. Daigle, App., 17 So. 
2d 736—Hutto v. Arbour, App,, 4 
So.2d 84—^Hobbs v. Employers' 
Liability Assur. Corporation, App., 
188 So. 191, rehearing denied 188 
So. 748—Tooke v. Muslow Oil Co., 
App, 183 So. 97—Poindexter v. 
Service Cab Co., App, 161 So. 40 
—^Watson V. Mundinger, App., 144 
So. 620—Thomas v. Roberts, App, 
144 So. 70—Dawson v. Toye Bros. 
Yellow Cab Co., 131 So. 716, 15 La. 
App. 326—^Uhalt v. Item Co, 125 
So. 147, 12 La App. 123—Reed v. 
Kraak, 123 So. 407, 11 La.App. 555 
—Timberlake v. Cassidy, 1 La. 
App. 630. 

Me.—Goudreau v. Ouelette, 178 A. 
355, 133 Me. 365. 

Md.—Longenecker v. Zanghi, 2 A.2d 
20, 175 Md. 307. 

Mich.—Cox V, Bell, 244 N.W. 161, 
259 Mich. 555—^Wehling v. Linder, 
226 N.W. 8S0, 248 Mich. 241. 

N.H.—Pickard v. Morris, 13 A. 2d 
609, 91 N.H. 65. 

Pa.—Rhoads v. Herbert, 148 A. 693, 
298 Pa. 522. 

Wis—^Zurn v. Whatley, 251 N.W. 
435, 213 Wis. 365. 

42 C.J. p 967 note 3, p 968 notes 
11-13. 

Absence of obsbmctlons or traffic 
signs 

The fact that there are no ob¬ 
structions or traffic signs does not 
give a motorist the right to ap¬ 
proach and enter an intersection 
heedlessly at high speed without 

looking to see if other automobiles 
are ahead of him there, hut the 

situation is governed by statute pro¬ 
viding that all drivers must exer¬ 
cise ordinary care under the cir¬ 

cumstances, and not heedlessly dis¬ 
regard the safety of others.—Guth¬ 
rie V. Brown, 256 N.W. 898, 192 

Minn. 434. 
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ablcness of speed,since it is clear that a speed 
which might be entirely safe and reasonable along 
an unbroken street or highway might be imprudent 
and dangerous when approaching or passing 
through a crossing or intersection,!'^ especially 
where there is any obstruction of the driver’s 
view!8 of the crossing!^ or of the intersecting 
street or highway,20 where pedestrians are using 
the crossing,2! or where the night is dark and the 
place is insufficiently lighted.22 

In approaching an intersection where the car 
ahead may have to slow down or stop because of 
a situation possibly to be encountered there, it is 
the duty of the driver of the car in the rear so to 
regulate the speed of his car as to prevent a rear- 
end collision.23 - Statutes fixing the speed limit at 
crossings or intersections where the view is ob¬ 
structed should be observed by the operator of a 
motor vehicle.24 The primary purpose of a statute 


specifying the speed limit at intersections where the 
view is obstructed is for the protection of those en¬ 
tering from side streets,25 and whether the view is 
obstructed on any corners of the intersection docs 
not have any bearing on the protection of one vehi¬ 
cle against another when both are crossing the in¬ 
tersection in the same direction.26 

A driver fulfills his legal duty with respect to 
speed at intersections or crossings where he pro¬ 
ceeds at a reasonable and lawful rate,-27 but the 
fact that a driver was not exceeding the absolute 
speed limit at the place where he then was does not 
relieve him from the charge of negligence if his 
speed was in fact unreasonable and improper under 
the existing circumstances.2S The question whether 
the speed of a particular motor vehicle in approach¬ 
ing and traversing a crossing or intersection is 
reasonable and proper depends on the surrounding 
conditions,29 including the observations which the 


Motorist’s slowing* down before 
entering obstructed intersection did 
not justify driver on left in pro¬ 
ceeding across intersection at ex¬ 
cessive speed.—Martin v. Monk, 22 
P.2d 51, 173 Wash. 134. 

Evidence of negligence 

Driving through an intersection 
at a speed in excess of that fixed by 
statute has been held to constitute 
evidence of negligence.—Snow v. 
Nickerson, 22 N.E.2d 693, 304 Mass. 
63. 

In G-eorgia 

(1) A statute providing that an 
operator shall reduce speed “at 
crossing or intersection of high¬ 
ways” has been held applicable not 
only to rural public roads but also 
to the public streets of the towns 
and cities of the state.—Petty v. 
Moore, 159 S.E. 728, 43 GaApp. 629 
—^Byrd v. Thigpen, 149 S.E. 290, 40 
Ga.App. 257—42 C.J. p 968 note 12 
[b]. 

(2) However, the provisions of an¬ 
other statute relating to the speed 
of motor vehicles “upon approaching 
any intersecting highway” were held 
not to apply to intersecting streets 
of a city.—Shannon v. Martin, 139 
S.E. 671, 164 Ga. 872, 64 A.L.R. 1246, 
answer conformed to 140 S.E. 425, 37 
Ga.App. 343. 

16. La.—Welch v. Louisiana Oil 
Refining Corporation, 136 So. 617, 
17 La.App. 100. 

Miss.—^Daniel v. Livingstone, 150 So. 

■662, 168 Miss. 311. 

Or.—Noble v. Sears, 257 P. 809, 122 
Or. 162. 

Vt.—Crichton v. Barrows Coal Co., 
139 A. 252, 100 Vt. 460. 

42 C.J. p 967 note 4. 

17. Pa.—McAvoy v. Kromer, 120 A. 
762, 277 Pa. 196. 

42 C.J. p 967 note 6. 


18. La.—^Wagner v. Susslin, App., 

4 So.2d 624. 

Wis.—Zigler v. Kinney, 27 N.W.2d 
433, 250 Wis. 338. 

42 C.J. p 968 note 6. 

Speed where view obstructed or vi¬ 
sion interfered with generally see 
supra § 294. 

Arterial or other highways 
Where the legislature so intends, 
the speed limit prescribed at ob¬ 
structed corners applies to travelers 
on all highways, arterial as well as 
others.—^V^^eikert v. Daniels, 35 P.2d 
22, 178 Wash. 416. 

19. Ky.—Gregory v. Slaughter, 99 
S.W. 247, 124 Ky. 345, 30 Ky.L. 
500, 124 Am.S.R. 402, 8 L.R.A.,N.S.. 
1228. 

42 C.J. p 968 note 7. 

20. Cal.—^Burks v. Stearns, App., 
248 P, 274. 

42 C.J. p 968 note 8. 

21. Cal.—Clohan v. Kelso, 183 P. 
349, 42 Cal.App. 67. 

42 C.J. p 968 note 9. 

Right of way of pedestrians at 
crossings see infra § 388. 
Excessive speed of preceding vehicle 
Motorist who struck pedestrian 
in pedestrians’ lane of traffic was 
not absolved from negligence in 
driving at an excessive speed on 
ground that automobile preceding 
him was traveling at an excessive 
speed and avoided pedestrian only 
by swerving to the right.—Murphy 
v. Read, 72 P.2d 935, 157 Or. 487. 

22. Cal.—Gross v. Burnside, 199 P. 
780, 186 Cal. 467. 

23. Pa.—^Atkinson v. Coskey, 47 A. 
2d 156, 354 Pa. 297. 

24. Ala.—Johnston v. Weissinger, 
143 So. 464, 225 Ala. 425. 

Cal.—Handley v. Randolph, 23 P.2d 
1052, 133 CaLApp. 284. 
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La.—Burthe v. Lee, App., 152 So. 
100, rehearing refused 152 So. 5S9 
—Luetkenhoelter v. Clements, 
App., 144 So. 262—Bridwell v. 
Butler, 139 So. 51, 18 La.App. 675. 
Me—Keller v. Banks, 156 A. 817, 
130 Me. 397. 

Wis.—Paluczak v. Jones, 245 N.W. 

655, 209 Wis. 640. 

42 C.J. p 968 notes 11-13. 

Violation of statute as more than 
prima facie negligence 
Speed in excess of that permitted 
by statute at obstructed intersection 
is negligence, and not merely prima 
facie evidence of negligence.—Coyne 
V. Whiffien, 23 P.2d 530, 132 Cal.App. 
699. 

25. Wash.—^Byrne v. Stanford, 292 
P. 1014, 159 Wash. 271. 

26. Wash.—^Byrne v. Stanford, su¬ 
pra. 

27. Cal.—Taylor v. Sims, 164 P.2d 
17. 72 Cal.App.2d 60. 

La.—Harrell v. Goodwin, App., 32 
So.2d 758—Guillory v. United Gas 
Public Service Co., App., 148 So. 
274. 

28. Cal.—Truitner v. Knight, 257 P 
447, 83 Cal.App. 655—Truitner v 
Knight, 257 P. 451, first case, S3 
Cal.App. 797. 

N.M.—Langenegger v. McNally, 171 
P.2d 316, 50 N.M. 96. 

42 C.J. p 969 note 17. 

Prima facie limit 

Under some statutes, the speed 
limit specified therein is only prima 
facie the lawful limit when ap¬ 
proaching an intersection.—^Roberts 
V. McCall, 17 So.2d 159, 246 Ala. 359. 

29. U.S.—Van Wie v. U. S., D.C. 
Iowa, 77 F.Supp. 22, 

Cal.—Carpenter v. Gibson, 181 P.2d 
953, 80 Cal.App.2d 269. 
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driver has made in approaching and passing through 
the intersection.30 The determination of whether 
motor vehicles must travel slowly in approaching a 
crosswalk at a street intersection depends on cir¬ 
cumstances calling for such a degree of care and 
not on the bare fact that people have a right to 
cross there.3i 

Place at which speed limit applies. At what dis¬ 
tance from the intersection an operator should re¬ 
duce his speed to the statutory limit at intersec¬ 
tions depends on the circumstances of the particu¬ 
lar case,32 but the vehicle must be brought within 
the statutory speed limit by the time it reaches the 
intersection.33 A statute limiting the speed at 
which a vehicle may traverse an intersection has 
been held not to require a motorist to reduce his 


speed to the specified rate as he approaches the in¬ 
tersection,34 and a statutory regulation of speed at 
intersections which has for its purpose the protec¬ 
tion of those who are in, entering, or about to en¬ 
ter, the intersecting highway has been held inap¬ 
plicable in the case of an accident occurring some 
distance from the intersection.35 An ordinance 
limiting the speed of vehicles wherever the word 
“slow” appears on a traffic sign has been held to 
limit speed at a point immediately adjacent to the 
sign, but not to govern speed during the crossing of 
the intersection.36 

Negligence, It may be negligence per se for the 
driver of an automobile to approach, enter, or cross 
a street or highway intersection at a -speed in ex¬ 
cess of the legal speed limit.37 However, an in- 


lowa.—'Carpenter v. Wolfe, 273 N.W. 
169, 223 Iowa 417. 

A steadily ’buxniiig' red traffic llg'lit 
at a street intersection is a condi¬ 
tion to be considered in determiningr 
whether motorist's speed at or near 
the intersection is reasonable or 
proper within the meaning- of the 
statute forbidding the operation of 
a motor vehicle on highways at a 
speed greater or less than is rea¬ 
sonable or proper, having due regard 
to the traffic, surface, and width of 
the road or highway and of any 
other conditions then existing.— 
Wolfe V. Baskin, 28 N.E.2d 629, 137 
Ohio St. 284. 

Relative speed 

If automobiles were both travel¬ 
ing at about same speed as they ap¬ 
proached intersection, relative speed 
may may be taken into considera¬ 
tion in determining liability, and the 
same rule applied to the speed of 
defendants’ automobile with respect 
to negligence would also apply to 
plaintiffs' automobile.—Cope v. 
Goble, 103 P.2d 598, 39 Cal.App.2d 
448. 

Speed held excessive 

(1) Generally.—Cox v. Baptiste, 
La.App., 2 So 2d 707—Haywood v, 
Hod, La.App., 154 So. 484—Clade v. 
Checker Cab Co., 124 So 611, 11 La. 
App. 608. 

(2) Twenty miles per hour. 

Cal.—Stanward v. Yellow Taxicab 
Co. of Los Angeles, 241 P. 902, 75 
Cal App. 96. 

La.—Bacher v. Higgins, App,, 157 
So. 800. 

(3) Twenty-five miles per hour.— 
Gardiner v. Travelers Indemnity Co, 
La.App., 11 So.2d 61—Fields v. 
Owens, La.App., 186 So. 849—Labatt 
V. Bell Cabs, La.App., 145 So. 296— 
42 C.J. p 967 note 4 [d]. 

(4) Thirty to thirty-five miles per 
hour. 

Ill.—L. B. Piper & Co. v. Yellow 
Cah Co., 246 Ill.App. 487. 


Va—Capps V. Whitson, 160 S.E. 71, 
157 Va. 46. 

(5) Thirty-five to forty miles per 
hour.—Busch v. Scimeca, 8 La.App. 
454. 

(6) Forty to forty-five miles per 
hour. 

La.—^Waddell v. Langlois, App., 158 
So. 665, followed in Davis v. Lan¬ 
glois, 158 So. 672, Waddell v. Is- 
trouma Water Co., 158 So 672 and 
Davis V, Istrouma Water Co., 158 
So 672. 

Okl.—Oklahoma Natural Gas Corpo¬ 
ration V. Schwartz, 293 P. 1087, 
346 Okl. 250. 

(7) Forty-five to fifty miles per 
hour. 

Conn.—Alderman v. Kelly, 32 A. 2d 
66. 130 Conn. 98. 

La.—Bacher v. Higgins, App., 157 
So. 800. 

Mich.—Holley v. Farley, 287 N.W. 
341, 289 Mich. 676. 

(8) Over fifty miles per hour.— 
Hanson v. Great Am. Indom. Co., La. 
App., 33 So.2d 549. 

(9) Sixty miles per hour—^Van- 
dergrift v. Summerall, 164 S.E. 718, 
158 Va. 725. 

Speed held not excessive 

(1) Fifteen miles per hour.—Gen¬ 
eral Exchange Ins. Corporation v. 
Kelly, La App, 198 So. 376--Buckley 
V. Feathers tone Garage, 123 So. 446, 
11 La.App. 564. 

(3) Twenty to twenty-five miles 
per hour. 

La.—Leteff v. People's Ice & Fuel 
Co., App., 149 So. 232. 

Wis—Hay v. Milwaukee Automobile 
Ins. Co., Limited, Mutual, 283 N. 
W. 799, 230 Wis. 323. 

(3) Thirty-five miles per hour. 
Vt.—Sulham v. Bernasconi, 170 A. 
913, 106 Vt. 192. 

Wash.—Warner v. Keebler, 94 P.2d 
175, 200 Wash. 608. 

30- Cal —Carpenter v. Gibson, 181 
P.2d 953, 80 Cal.App.2d 269. ' 
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31. Mich.—Nickels v. Hallen, 225 N. 
W. 569, 247 Mich. 291. 

32. Cal.—Blackburn v. Marple, 184 
P. 875, 43 Cal.App. 141. 

42 C J. p 969 note 14. 

33. Cal.—Blackburn v. Marple, su¬ 
pra. 

42 C.J. p 969 note 15. 

34. Wash.—Mathers v. Stephens, 
156 P.2d 227, 22 Wash.2d 364. 

35. N.C.—Etheridge v. Etheridge, 
24 S.E.2d 477, 222 N.C. 616. 

36. La.—Battalora v. Carnahan 
Creamery, App., 157 So. 612. 

37. Ala.—Smith v. Baggett, 118 So. 
283, 218 Ala. 227. 

Cal.—Benjamin v. Noonan, 277 P. 
104 5, 207 Cal. 279—Edgar v. Citra- 
ro. 297 P. 645, 112 Cal.App 163, 
followed in 297 P. 651, 112 Cal. 
App 764, and 297 P. 652, third 
case, 112 Cal.App. 762—^Edgar v. 
Citraro, 297 P. 654, 112 Cal.App. 
178, followed in 297 P. 652, second 
case, 112 Cal.App. 761—Havens v. 
Loebel, 284 P. 717, 103 Cal.App. 
294—Havens v. Loebel, 284 P. 676, 
103 Cal.App. 309. 

La.—^Wolfe v. Toye Bros. Auto & 
Taxicab Co., 138 So. 453, 18 La. 
App. 321. 

Mo.—Larsen v. Webb, 58 S.W.2d 967, 
332 Mo. 370, 90 A L.R. 67—Gam- 
bell V. Irvine, App., 102 S.W.2d 
784. 

N.C.—^Anderson v. Petroleum Carrier 
Corporation, 25 S E.2d 753, 223 N. 
C. 254—Turner v. Lipe, 188 S.E. 
108, 210 NC. 627—Gaffney v. 

Phelps, 178 S E. 231, 207 N.C. 553. 
Tex.—Safety First Bus Co. v. Ski- 
blnski, Civ.App., 36 S.W.2d 2SS. 
Wis.—Paluczak v. Jones, 245 NW. 

655, 209 Wis. 640. 

42 C.J. p 969 note 16. 

Held not negligence per se 

(1) Generally.—Fleeman v. Citi¬ 
zens Transfer & Coal Co., 198 S.E. 
596, 214 N.C. 117. 

42 C.J. p 967 note 4 [a]. 
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crease of speed in approaching and traversing an 
intersection has been held not, per se, a violation 
of a statute requiring the operator of a motor ve¬ 
hicle to have such vehicle under control and to 
reduce his speed to a reasonable and proper rate 
when approaching and traversing a crossing or in¬ 
ter section.^ 8 

Excessive speed cis cause of coUisiofi. Excessive 
speed in crossing an intersection may properly be 
regarded as the cause of a collision between the 
speeding car and another vehicle which approached 
the intersection in the opposite direction and cut 
the corner in making a turn to the left into the in¬ 
tersecting highway.3 9 

b. Control 

It Is the duty of a driver of a motor vehicle at an 
Intersection to keep his vehicle under such complete 
control as to be prepared for conditions which he may 
reasonably expect to find there. 


The general requirement that the operator of a 
motor vehicle shall have his vehicle under control 
applies^® with special force^i when approaching 
street or highway intersections. Due care under 
such circumstances may well require a greater de¬ 
gree of control than would be sufficient on an open 
highway,^2 particularly if the street is slippery,^® 
or if the driver’s vision of approaching vehicles is 
obscured,44 or if he knows he is in a danger zone 
and that he is incurring a risk in proceeding at the 
speed at which he is traveling.45 

It is the duty of a driver who is approaching an 
intersection to have his car under such control as 
to be prepared for traffic or conditions which he 
may find or reasonably expect there,46 and that he 
may be able to avoid endangering the safety of 
pedestrians whose presence may reasonably be ex¬ 
pected and the standard required under such cir- 


(2) speed of from twenty to thir¬ 
ty miles an hour on through street, 
was held not negligence per se, al¬ 
though such speed was continued 
at intersections.—^Marshall v. Klatt, 
'64 P.2d 1105, 19 Cal.App.2d 110. 

(3) Speed of forty-five miles an 
hour on important graveled high¬ 
way forty-five feet wide from shoul¬ 
der to shoulder at intersection with 
narrower road where automobiles 
■collided was held not in itself reck¬ 
less or excessive.—Scaife v. Clifton, 
La.App., 160 So. 142. 

Evidence of negligence 

Mass.—Regan v. Rosenmark, 172 N. 

R. 90, 272 Mass. 256. 

28. Iowa.—Carpenter v. Wolfe, 273 
NW. 169, 223 Iowa 417. 

39. Wis —Smith v. Taylor-Button 
■Co., 190 N.W. 999, 179 Wis. 232. 

42 C.J. p 969 note 18. 

40. U.S.—^U. S. Can Co. v. Ryan, C. 
C.A.Mo., 39 F.2d 445, certiorari de¬ 
nied 51 S.Ct. 23, 282 US. 842, 75 
L.Ed. 748—Van Wie v. U. S., D.C. 
Iowa. 77 F.Supp. 22. 

Iowa.—Fait v. Krug, 32 N'.W.2d 781 
—Lang V. Kollasch, 255 N.W. 493, 
218 Iowa 391—Arends v. Be 
Bruyn, 252 N.W. 249, 217 Iowa 
529. 

Ky.—Elliott V. Drury’s Adm’x, 200 

S. W2d 141, 304 Ky. 93. 

La.—^Barro v. Tilbury, App.. 24 So. 
2d 838—^McDanell v. Hargrove, 
App, 197 So. 292—Shirley v. Cald¬ 
well Bros. & Hart, App., 183 So. 
581—^Abel V. Gulf Refining Co., 
App., 138 So 708, set aside on 
other grounds 143 So. 82—Huff¬ 
man V. Harman, 133 So. 481, 16 La. 
App. 60—Schaumburg v. Nash- 
Mississippi Valley Motor Co., 129 
So. 390. 14 La.App. 77—Matsler 

V. Jones Motor Co., 128 So. 721, 14 
La.App. 175. 


Me.—Gold V. Portland Lumber Cor¬ 
poration, 16 A.2d 111, 137 Me. 143 
—Goudreau v. Ouelette, 178 A. 355, 
133 Me. 365—^Peterson v. Flaherty, 
147 A. 39, 128 Me. 261. 

Mich.—Wright v. Barron, 28 N.W.2d 
278, 318 Mich. 409. 

Mo.—Young V. City of Farmington, 
196 S.W.2d 124—^Reynolds v. Grain 
Belt Mills Co., 78 S.W.2d 124, 229 
Mo.App. 380—^Bramblett v. Har¬ 
low, App., 76 S.W.2d 626. 

Neb.—Thrapp v. Meyers, 209 N.W. 
238, 114 Neb. 689, 47 AL.R. 585. 

N.J.—Baca v. Public Service Co¬ 
ordinated Transport, 24 A.2d 177, 
128 N.J.Law 8. 

Pa.—Lane v. Samuels, 39 A.2d 626, 
350 Pa. 446—MacDougall v. Ameri¬ 
can Ice Co., 176 A. 428, 317 Pa. 
222—^Peters v. Atlas Powder Co., 
169 A. 160, 313 Pa. 115—^Richards 
V. Warner Co., 166 A. 496, 311 Pa. 
50, 87 A.L.R. 1569—Swift v. Cor- 
rado, 141 A. 491, 292 Pa. 543— 
Matys V. Consumers Ice & Coal 
Co., 36 A.2d 821, 154 Pa.Super. 
568—^Hess v. Mumma, 19 A. 2d 524, 
144 Pa.Super. 313—Oakley v. Alle¬ 
gheny County, 193 A. 316, 128 Pa. 
Super. 8—^Fry v. Derito, 97 Pa. 
Super. 131—^Powers v. Wiebe, 86 
Pa.Super. 392—^Rowlands v. Kittle, 
Com PI., 36 Luz.Leg.Reg. 373. 

Tenn.—Jacobs v. Melton, 9 Tenn. 
App. 195. 

Wash.—Saad v. Langworthy, 280 P. 
74, 153 Wash. 598. 

W.Va.—Sigmon v. Mundy, 25 S.E.2d 
636, 125 W.Va 591. 

42 C.J. p 966 note 96. 

Ability to stop see infra 5 359. 

Control of vehicle generally see su¬ 
pra §§ 290-299. 

41. Mich.—Fraley v. J. Calvert’s 
Sons, 254 N.W. 167, 266 Mich. 460. 

Pa.—^Fidelity-Philadelphia Trust Co. 
V. Staats, 57 A.2d 830, 358 Pa 344. 

42 C.J. p 966 note 96. 
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42. Minn.—Rosenau v. Peterson, 
179 N.W. 647, 147 Minn. 95. 

42 C.J. p 967 note 98. 

43. Me.—Peterson v. Flaherty, 147 
A. 39, 128 Me. 261. 

42 C.J. p 967 note 98 [b]. 

44. Me.—Peterson v. Flaherty, su¬ 
pra. 

42 C.J. p 967 note 98 [a], 

45. Pa.—Matys v. Consumers Ice 
& Coal Co., 36 A.2d 821, 154 Pa 
Super. 568. 

46. Fla—Bassett V. Edwards, 30 
So.2d 374. 

Mich.—Guina v. Harrod, 266 N.W. 
393, 275 Mich. 393. 

Pa.—Zalec v. Heckel, 16 A.2d 382, 
340 Pa. 116—Fabel v. Hazlett, 43 
A.2d 373, 157 PaSuper. 416—^Ver- 
bofsky V. Yellow Cab Co., 161 A. 
744, 105 PaSuper. 318. 

42 C.J. p 967 note 97. 

Extent of control required 

(1) An automobile driver should 
have his car under such control that 
on entering an intersection he can 
avoid a collision with another car 
which is operated with due care.— 
Woracek v. Schuehart, 264 N.W. 670, 
130 Neb. 260. 

(2) Motorist has his vehicle under 
control when he has ability to guide 
and direct its course of movement 
fix the speed, and can, if occasion 
demands, bring it to a stop with a 
reasonable degree of celerity.—^Van 
Wie V. U. S., D.C.Iowa, 77 F.Supp. 
22 . 

left turn by other veliicle 

Driver must have car under such 
control that another entering inter¬ 
section first from opposite direction 
can make left turn.—Esta brook v. 
Main, 147 A. 822, 110 Conn. 271. 

47. Ky.—^Keys v, Nash’s Adm’x, 94 
S.W.2d 1006, 264 Ky. 398. 
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cumstances has been stated as full or complete,^* 

perfect,'* 9 qj- reasonable^o control. 

§ 358. - Slowing Down 

The obligation of due care requires a driver to slow 
down at an intersection if an accident wouid probably 
otherwise result, and a duty to slow down at particular 
crossings is sometimes imposed by governmental reg¬ 
ulations; but a driver usually need not slow down at 
an ordinary intersection if he is already proceeding at 
a speed which would be proper for traversing the inter¬ 
section. 

It is sometimes stated broadly that it is the duty 
of the operator of a motor vehicle to slow down 
on approaching a street or highway intersection,51 
and it is obvious that the general requirement of 
due care requires a driver to slow down on ap¬ 
proaching an intersection where a collision or ac¬ 
cident would probably result from his continuing to 
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travel at the same rate of speed at which he is 
traveling.52 A duty to slow down is sometimes im¬ 
posed by governmental regulations, either with re¬ 
spect to all crossings or with respect to particular 
crossings, such as those where the view is obstruct- 
ed,53 and it has been held that failure of one who 
is approaching an intersection at a rapid rate of 
speed to comply with such a regulation is negligence 
per se,54 or contributory negligence precluding re¬ 
covery for injuries in a collision.55 

On the other hand, a duty to slow down presup¬ 
poses a speed which would be unreasonable when 
approaching an intersection,56 and it is according¬ 
ly held that such duty exists only where the oper¬ 
ator is proceeding at a speed which would not be 
reasonable and proper on approaching an intersec¬ 
tion,5*^ or where the exercise of due or reasonable 


48. La—Fields v. Owens, App., 186 
So. 849. 

Pa.—Simon v. Moens, 51 A 2d 737, 
356 Pa. 361—Grande v. Wooleyhan 
Transp. Co, 46 A.2d 241, 353 Pa. 
535—Papkin v. Helfand & Katz, 
31 A.2d 112, 346 Pa. 485—Pea v. 
Pittsburgh Rys Co., 25 A.2d 730, 
344 Pa. 421—Grimes v. Yellow Cab 
Co.. 25 A.2d 294, 344 Pa. 298— 
Smith V. Pachter, 19 A.2d 85, 342 
Pa, 21—Reppert v. White Star 
Lines, 186 A. 788, 323 Pa. 346— 
Mosely v, Connor, 177 A. 817, 318 
Pa. 17—Byrne v. Schultz, 160 A. 
125, 306 Pa. 427—Schlossstein v. 
Bernstein, 142 A. 324, 293 Pa. 245 
—Kovacs V. Ajhar, 196 A. 876, 130 
Pa.Super. 149—Morris v. Kauff¬ 
man, 182 A. 758, 120 Pa.Super. 515 
—^Kelly V. Ray, Com.Pl., 20 Wash. 
Co. 82. 

42 C.J. p 967 notes 99, 1. 

49. Pa.—Maio v. Fahs, 14 A,2d 105, 
339 Pa. 180—McNulty v. Joseph 
Horne Co., 148 A. 105, 298 Pa. 244 
—^Wilson v. Consolidated Dressed 
Beef Co., 145 A. 81, 295 Pa. 168. 

60. U.S.—^Nielsen v. Richman, C.C. 

A.S.D., 114 F.2d 343, certiorari 

denied Richman v. Nielson, 61 S. 
Ct. 172, 311 U.S. 705, 85 L.Ed. 458. 

Ky.—^Kinsella v. Meyer’s Adm’r, 102 
S.W.2d 974, 267 Ky. 508—^Keys v. 
Nash's Adm’x, 94 S.W.2d 1006, 264 
Ky. 398—Bowman v. Ernst, 71 S. 
W.2d 1013, 254 Ky. 376. 

61. Cal.—Cooper v. Vucinich, 201 P. 
351. 64 Cal.App. 166. 

42 C-J. p 969 note 20. 

Duty to slow down generally see 
supra § 292. 

IXiLtiial duty 

When two motor vehicles meet at 
an intersection, it becomes the duty 
of both drivers to slow down.— 
Stuck V. Tice, 289 N.W. 225, 291 Mich i 
486. I 

52. U.S.—Weakley v. U. S., C.C.A. I 


Va., 158 P.2d 703—Glynn v. Kripp- 
ner, C.C.A-Minn., 60 F 2d 406. 
Cal.—Fischer v. Keen, 110 P.2d 693, 
43 Cal.App.2d 244—^Van Derhoof 
V. Chambon. 8 P.2d 925, 121 Cal. 
App. 118. 

Conn.—Friedman v. Cunningham, 132 
A. 401, 104 Conn. 737. 

Ind,—Clemens v. Lowe, 196 N.E. 363, 
100 Ind.App. 645. 

Iowa—Fait v. Krug, 32 N.W.2d 781 
—Lang V. Kollasch, 255 N.W. 493, 
218 Iowa 391. 

La.—Culpepper v. Leonard Truck 
Lines, 24 So 2d 148, 208 La. 1084— 
Golden v. Creole Delicacies, App., 
28 So.2d 99—Hobbs v. Employers’ 
Liability Assur. Corporation, App, 
188 So. 191, rehearing denied 188 

So. 748—^Fields v Owens, App., 
186 So. 849—^Kaough v. Hadley, 
App., 165 So. 748—Rolls v. Bell 
Cabs, App., 161 So. 911—Blitz v. 
Munson, App., 159 So. 754—Morlas 

V. Toye Bros. Yellow Cab Co., 
App., 148 So. 730—^Moak v. Callo, 
134 So. 763, 16 La.App. 552—Huff¬ 
man V. Harman, 133 So. 481, 16 
La.App. 50—Spainhour v. Dulaney, 
4 La.App. 552. 

Mich.—^Ault V. Kuiper, 271 N.W. 630, 
279 Mich. 1. 

Mo.—Bullmore v. Beeler, App., 33 S. 

W. 2d 161. 

N.J.—^Walling v. General Woodcraft 
Co„ 166 A 77, 110 N.J.Law 561. 

N'-Y.—Cherubino v. Meenan, 171 N.E. 
708, 253 N.Y. 462. 

Pa.—^Maselli v. Stephens, 200 A. 590, 
331 Pa. 491—Morin v. Kreidt, 164 
A. 799, 310 Pa. 90—^Matys v. Con¬ 
sumers Ice & Coal Co., 36 A.2d 
821, 154 Pa.Super. 668—Morris v. 
White, Com.Pl., 33 Luz.Leg.Reg. 
437. 

Wash.—Saad v. Langworthy, 280 P. 

74, 153 Wash. 598. 

42 C.J. p 969 note 21. 

Negligence as matter of law 
Failure to slow down may consti- 
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tute negligence as a matter of law. 
—Stabler v. Copeland, 7 N.W. 2d 122 
304 Mich. 1. 

53. U.S.—^Higgins v. Ledo, C.C.A.N 
H., 66 P.2d 265. 

Iowa.—Lang v. Kollasch, 255 NW 
493, 218 Iowa 391. 

N.Y.—^Areson v. Majek. 65 N.Y.S 2d 
474. 

N.C.—^Hinshaw v. Pepper, 187 S E. 
786, 210 N.C. 673. 

—Friese v. Gulbrandson, 8 NW 
2d 438, 69 S.D. 179. 

42 C.J. p 969 note 22. 

Traffic regulation; Intersections af¬ 
fected 

An ordinance requiring motorists 
to reduce their speed to a specified 
limit before entering an intersection 
has been held to be a traffic regula¬ 
tion, rather than a speed regulation, 
and hence mot in conflict with a stat¬ 
ute regulating the speed of motor ve¬ 
hicles; further. It was held that the 
ordinance was designed to regulate 
traffic at street intersections other 
than those controlled by a signal and 
light system.—^Dallas Railway & 
Terminal Co. v. Price, Civ.App., 94 
S.W.2d 884. Affirmed 114 S.W.2d 859, 
131 Tex. 319. 

Vehicle approaching dugway 

Vehicles approaching the highway 
and jn the act of entering it have 
been held within the protection of a 
statute requiring the operator of a 
vehicle on the highway to reduce 
speed on approaching a dugway.— 
Reeve Bros. v. Guest, C.C.A.Ga., 132 
P.2d 778. 

54. Iowa.—Fisher v. Ells ton, 156 N. 
W. 422, 174 Iowa 364. 

55. Mass.—^Newton v. MeSweeney, 
114 N.E. 667, 225 Mass. 402. 

56. R.I.—MeWright v. Providence 
Tel. Co., 131 A. 841. 

42 C.J. p 969 note 25. 

57. U.S.—Van Wie v. U. S., D.C. 
Iowa, 77 F.Supp. 22. 
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care requires a reduction of speed.58 Where a stat¬ 
ute provides that a driver shall reduce his speed on 
approaching an intersection if certain signs, legible 
for a specified distance, have been placed on the 
highway, and if reasonable care requires such ac¬ 
tion, a failure to reduce speed does not violate the 
statute unless the conditions of the statute as to the 
legibility of the sign and the necessity of reasonable 
care are present. 

Through or main highways. It has been held not 
necessary for a driver on a through highway to 
slow up as he reaches an inferior crossroad to as¬ 
certain whether the driver on the crossroad will ob¬ 
serve the provisions of law and a stop sign erected 
in accordance therewith.®0 The circumstances may 
be such, however, as to impose a duty on such a 
driver to slow up at the intersection,®^ and it has 
also been asserted broadly that a motorist on a main 
highway is not relieved from a statutory duty to 
reduce his speed at an intersection by the fact that 
secondary intersecting roads are marked with stop 
signs.®2 


§ 359. - Stopping 

a. Ability to stop 

b. Actually stopping 

c. Rights and duties after stopping 

a. Ability to Stop 

In general, the operator of a motor vehicle at an 
Intersection should maintain such control over it as to 
be able to stop it at the shortest possible notice, or 
before injuring anyone in a situation that is reasonably 
likely to arise under the circumstances. 

The operator of a motor vehicle approaching an 
intersection should have his vehicle under such con¬ 
trol that he is able to stop when necessary,®3 ei¬ 
ther by reason of traffic on the intersecting street 
or highway,®^ or because of traffic signals®® or 
danger to pedestrians.®® In this connection, having 
one's motor vehicle under control at an intersection 
means having it under such control that it can be 
stopped before doing injury to any person in any 
situation that is reasonably likely to arise under the 
circumstances,®'^ and the required measure of con¬ 
trol has been variously stated to be such control 
as will enable the driver to stop promptly,®® at any 
moment,®® at the shortest possible notice,*^® or at 


Iowa.—Rogers v. Jefferson, 276 N.W. 

87 4, 224 Iowa 324. 

42 C.J. p 970 note 26. 

58. Conn.—Washburn v. La May, 
165 A. 791, 116 Conn. 576. 

Mo.—Stakelback v. Neff, App., 13 S. 
W.2d 575. 

Utah.—Martin v. Sheffield, 189 P.2d 
127. 

Increase of speed after decrease 
Where truck driver decreased speed 
when automobile was observed ap¬ 
proaching highway from gravel road, 
increase of speed when truck driver 
saw that automobile was coming to a 
stop was justified.—Sibille v. High¬ 
way Ins. Underwriters, La.App., 12 
So.2d 625, followed in 12 So.2d 631. 

59. Conn.—Olson v. Musselman, 15 
A 2d 879, 127 Conn. 228. 

60. Mich.—Broker v. Rosema, 4 N. 
W.2d 57, 301 Mich. 685, 141 A.L.R. 
867. 

Sadden emergence from Inferior road 
Where automobile driver on rough 
and infrequently traveled road, with¬ 
out stopping or looking for approach¬ 
ing cars at intersection where view 
was obstructed, drove into trunk¬ 
line highway and made a short turn 
to the left, truck driver traveling on 
the right side of the trunk-line high¬ 
way at speed of forty-five miles an 
hour was not negligent in failing to 
slacken his speed.—^Arnold v. Krug, 
273 N.W. 322, 279 Mich. 702. 

61. Mich.—Carrothers v. French, 15 
N.W.2d 662, 309 Mich. 340. 

Pa.—Schall v. Penn Transit Co., 42 
A.2d 278, 352 Pa. 129. 
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62. Kan.—Cherry v. Hays, 41 P.2d 
746, 141 Kan. 346. 

63. U.S.—^Nielsen v. Richman, C.C. 
A.S.D., 114 P.2d 343, certiorari de¬ 
nied Richman v. Nielson, 61 S.Ct. 
172, 311 U.S. 705. 85 L.Bd. 458. 

Ark.—Smith Arkansas Traveler Co. v. 
Simmons, 28 S.W.2d 1052, 181 Ark. 
1024. 

La—Guillory ^r. United Gas Public 
Service Co., App., 148 So. 274— 
Huffman v Harman, 133 So. 481, 16 
La.App. 50. 

Mo.—^Roberts v. Wilson, 33 S.W.2d 
169, 225 Mo.App. 932. 

Pa.—^Peters v. Atlas Powder Co., 169 
A. 160, 313 Pa. 115—Brungo v. 
Pittsburgh Rys. Co., 200 A. 893, 132 
Pa. Super. 414—^Ijowers v. Zuker, 
157 A. 339, 102 Pa.Super. 581— 
Shore Service, Inc., v. Philadelphia' 
Rural Transit Co., 97 Pa.Super. 
B41. 

42 C.J. p 970 note 28. 

Possibility of stopping generally see 
supra § 293. 

64. Pa.—^Zandras v. Moffett, 133 A> 
817, 286 Pa. 477, 47 A.L.R. 699— 
Mehler v. Doyle. 116 A. 797, 271 
Pa. 492. 

65. Pa.—Zandras v. Moffett, 133 A. 
817, 286 Pa. 477, 47 A.L.R. 699. 

42 C.J. p 970 note 31. 

Duty to obey traffic signals see infra 
S 360. 

68. Or.—^Murphy v. Read, 72 P.2d 
935, 157 Or. 487. 

Pa.—Johnson v. French, 140 A. 133, 
291 Pa. 437. 

42 C.J. p 970 note 32. 
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Inability to observe crosswalk 

When driver found that he could 
not see to his left and ascertain 
whether any one was within un¬ 
marked crosswalk at street intersec¬ 
tion, because of mist on windshield 
and headlights of approaching auto¬ 
mobiles, it was his duty to place his 
automobile under such control that 
he could stop within time and dis¬ 
tance intervening between time when 
he was able to see crosswalk and his 
arrival thereat.—^Fischer v. Keen, 110 
P.2d 693, 43 Cal.App.2d 244. 

67. Pa.—Reidinger v. Lewis Jones, 
Inc., 45 A.2d 3, 353 Pa. 298—Gal¬ 
liano V. East Penn Electric Co., 154 
A. 805, 303 Pa. 498—Craig v. Gott¬ 
lieb, 55 A.2d 573, 161 Pa.Super. 562. 

68. Pa.—Sutton v. Quaker City Cab 
Co., 87 Pa-Super. 291. 

42 C.J. P 970 note 28. 

69. Pa.—^Lehner v. Schellhase, 19 A. 
2d 91, 341 Pa. 260—^Dougherty v. 
Merchants’ Baking Co., 169 A. 753, 
313 Pa, 557—Schupp v. Yagle, 27 
A.2d 290, 149 Pa.Super. 464—Por- 
reca v. North Cleaners & Dyers, 23 
A.2d 72, 146 Pa.Super. 504. 

70. La.—Loewenberg v. Fidelity Un¬ 
ion Casualty Co., App., 147 So. 81. 

Pa.—^Atkinson v. Coskey, 47 A.2d 156, 
354 Pa. 297—Smith v. Pachter, 19 
A.2d 85, 342 Pa. 21—^Maio v. Fahs, 
14 A.2d 105, 339 Pa. 180—Smith v. 
Wistar, 194 A. 486, 327 Pa. 419— 
Logan, to Use of Butz v. City of 
Bethlehem, 187 A. 389, 324 Pa. 7— 
Mosely v. Connor, 177 A. 817, 318 
Pa. 17—^Rhoads v. Herbert, 148 A 
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the slig^htest sign of dangerJ^ He is not, howev¬ 
er, bound to have his car under such complete con¬ 
trol as to be able to stop instantly.'^* 

Under some statutes a driver is required to ap¬ 
proach an obstructed intersection at a rate of speed 
that will enable him to stop within one half the 
distance within which he is able to see approaching 
traffic. *^3 Within the meaning of such a statute, the 
distance within which a driver can see is that be¬ 
tween the point at which he first can see approach¬ 
ing traffic and the point at the intersection for 
which he will be competing with such traffic,'^^ and 
the obligation imposed on a driver by the statute is 
so to reduce his speed as he approaches the ob¬ 
structed intersection as to enable him to stop with¬ 
in one half of the distance to the intersection, when 
the point at which he is able to see approaching 
traffic is reached.'^^ Some statutory provisions of 
this nature except a driver on an arterial highway 
from the rule as to ability to stop within one half 
the distance, where drivers on the intersecting roads 


are required to stop before entering the intersec- 

tion.76 

b. Actually Stopping 

(1) In general 

(2) Time and place of stopping 
(1) In General 

A driver ordinarily is under no duty to stop If he 
finds no one within such distance of the intersection as 
reasonably to indicate danger. He must stop, however, 
if danger appears or if statutes or ordinances require 
him so to do at the particular intersection. 

In the absence of statutes or ordinances provid¬ 
ing otherwise, the operator of a motor vehicle is 
not always required to bring it to a stop on ap¬ 
proaching an intersection,'^'^ particularly where he 
is proceeding along a main, arterial, or through 
highway.'^® Thus a driver ordinarily is under no 
obligation to stop if he finds no one approaching 
the intersection within such distance as reasonably 
to indicate danger of interference or collision.79 


693, 298 Pa. 522—^McNulty v. Jo¬ 
seph Horne Co., 148 A. 105, 298 Pa. 
241—^Wilson v. Consolidated 
Dressed Beef Co., 145 A. 81, 295 Pa. 
168—Schlossstein v. Bernstein, 142 
A. 324, 293 Pa. 245—Frisco v Di 
Fabio, 2 A.2d 576, 133 Pa.Super. 
299—^Kovacs v. Ajhar, 196 A. 876, 
130 Pa Super. 149—^Morris v. Kauff¬ 
man, 182 A, 758, 120 Pa Super. 516 
—McLaughlin v. American Ice Co, 
100 Pa.Super. 216—Marko v. Hen¬ 
ry, Com.Pl., 35 Berks Co.L.X, 75— 
Koch V. Shillady, Com.Pl,, 29 Del. 
Co. 238—Mooney v. Connell, Com. 
PL, 33 Luz.Leg.Beg. 337—Kelly v. 
Ray, Com.Pl., 20 Wash.Co. 82. 

42 C.J. p 970 note 29. 

Dead-end liighway 

The duty of motorist to maintain 
such control that he can stop on 
shortest possible notice so as to 
avoid injury to a pedestrian applies 
to a dead-end as well as to a complete 
intersection of two highways.—PideL 
Ity-Philadelphia Trust Co. v. Staats, 
57 A.2d 830, 358 Pa. 344. 

Ability to stop or alter direction 
The driver must have his car un¬ 
der such control that he can stop at 
the shortest possible notice or alter 
his direction in order to avoid strik¬ 
ing pedestrians.—^Fidelity-Philadel- 

phia Trust Co. v. Staats, supra— 
Altsman v. Kelly, S A.2d 423, 336 Pa. 
481—Smith v. Shatz, 200 A. 620, 331 
Pa. 453. 

71. U.S.—U. S. V. Goldman, D.C.Pa., 

61 P.Supp. 315. 

Md.—Henkelmann v. Metropolitan 
Life Ins. Co., 26 A.2d 418. 180 Md. 
591 

Pa.—Lane v. Samuels, 39 A.2d 626, 
360 Pa. 446—Pearn v. City of Phil¬ 


adelphia. 182 A. 534, 320 Pa. 156— 
Von Cannon v. Philadelphia 
Transp. Co., 25 A.2d 584. 148 Pa Su¬ 
per. 330—Jackson v. Curry, 177 A. 
346, 117 Pa Super. 63—Stengel v. 
McMahon, 176 A. 857, 116 Pa Super. 
349—Luft V. Da Costa, 164 A. 137, 
107 Pa Super 553—Catarious v. 
Benjamin, 100 Pa Super. 184—Lay- 
cott V McCready, Com.Pl., 28 Del. 
Co 333. 

42 C.J. p 970 note 28. 

72. Pa.—Twinn v. Noble, 113 A. 686, 
270 Pa. 500, 503. 

42 C.J. p 970 note 33. 

Indication of need 

In absence of conditions at an in- 
tersection that would suggest to a 
motorist the need, out of an abund¬ 
ance of caution, to reduce speed to 
a rate at which his vehicle could be 
instantly stopped, he is not required 
to take such action.—^Bechtold v. 
Commercial Standard Ins. Co., Cal. 
App., 31 So.2d 894. 

Obstructed vision 

A motorist, approaching street in¬ 
tersection where his vision is ob¬ 
structed, should decrease velocity of 
his motor vehicle to such slow speed 
that he can stop it instantly in emer¬ 
gency.—^Hobbs V. Employers’ Liabil¬ 
ity Assur. Corporation, App., 188 So. 
191, rehearing denied 188 So. 748. 

Driver on, trunk-line highway is 
not obliged to have his car under 
such control at each intersecting 
road that he may stop at once and 
avoid collision with persons who may 
illegally come into his path.—Breker 
V. Rosema, 4 N.W.2d 57, 301 Mich. 
685, 141 A.L.R. 867—^Arnold v. Krug, 
273 N.W. 322, 279 Mich. 702. 

73. Wis.—^Lang v. Baumann, 251 N. 
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W. 461, 213 Wis. 258—Mader v. 
Boehm, 250 N.W. 854, 213 Wis. 55, 
followed in 260 N.W. 856, 213 Wis. 
62. 

74. Wis.—Lang v. Baumann, 251 N. 
W. 461, 213 Wis. 258. 

75. Wis —Lang v. Baumann, supra. 

76. Wis.—^Zigler v. Kinney, 27 N.W. 
2d 433, 250 Wis. 338, 

77. Cal.—Casselman v. Hartford Ac¬ 
cident & Indemnity Co, 98 P 2d 
539, 36 Cal App 2d 700—Lundgren 

V. Converse, 93 P.2d 819, 34 Cal. 
App.2d 445. 

Colo.—Stocker v. Newcomb, 16 P.2d 
975, 91 Colo. 479. 

La.—Bechtold v. Commercial Stand¬ 
ard Ins. Co., App., 31 So.2d 894. 
Mich —Grodi v. Mierow, 221 N.W. 
637, 244 Mich. 611. 

Mo—Stakelback v. Neff, App., 13 S. 

W. 2d 575. 

N.J.—Le Bavin v. Suburban Gas Co., 
45 A.2d 664, 134 N.J.Law 10. 

Tenn.—Maxwell v. Kirkpatrick, 116 
S.W.2d 340, 22 Tenn.App. 21. 

Utah.—Martin v. Sheffield, 189 P.2d 
127. 

Wis.—Schmit v. Jansen, 20 N.W.2d 
542, 247 Wis 648, 162 A.L.R. 925. 

42 C-J. p 970 note 35. 

Duty to stop generally see supra § 
292. 

Stop signs see infra § 360 d. 

78. Mich.—^Breker v. Rosema, 4 N. 
W.3d 57, 310 Mich. 685, 141 A L.R. 
867. 

Nev.—Botts V. Rushton, 172 P.2d 147. 
Ohio.—^Welch v. Canton City Lines, 
50 N.E.2d 343, 142 Ohio St. 166— 
Peltier v. Smith, App., 66 N.E.2d 
117. 

79. Iowa.—Hartman v. Red Ball 
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However, stopping may be necessary where a situ- with^- by bringing the machine to a full stop,^^ a 
ation of danger is presented,where the driver mere slowing dovm being insufficient.®^ 
sees or should see that a collision is imminent un¬ 
less he does so.®^ Moreover, it is sometimes re- The purposes of regulations requiring a driver 
quired absolutely by statute or ordinance that an to stop before entering an intersection have been 

automobile must stop before entering certain inter- variously stated to be to promote safety at inter¬ 
sections, such as an intersection with a main, sections,®® to force a driver approaching an in- 

through, or arterial highway, and, where such reg- tersection to get his car full}” under control,®® to 

ulations exist and apply, they must be complied afford him a better opportunity to hear®*^ and to 


Transp. Co., 233 N.W. 23, 211 Iowa 
64—Shuck V. Keefe, 218 N.W. 31, 
205 Iowa 365. 

Me.—Hill V. Janson, 31 A 2d 236, 139 
Me. 344—Gold v. Portland Lumber 
Corporation, 16 A.2d 111, 137 Me. 
143. 

Or.—Cox V. Jones, 5 P.2d 102. 138 
Or. 327. 

80. La.—Downey v. Dittmer, App., 
151 So. 653—Bannon v. Picou, 132 
So. 390, 15 La.App. 511—Hubert v. 
Rooichaux, 8 La.App. 789. 

Mich.—Block V. Peterson, 278 N.W. 
774, 284 Mich. 88. 

Mo.—Bullmore v. Beeler, App., 33 S. 
W.2d 161. 

N.Y.—Cherubino v. Meenan, 171 N. 

B. 708, 253 N.Y. 462. 

42 C J. p 970 note 36. 

81. U.S.—Glynn v. Krippner, C.C.A. 
Minn., 60 F.2d 406. 

Cal.—Van Derhoof v. Chambon, 8 P. 

2d 925, 121 Cal.App 118. 

La.—Meredith v. Arkansas Louisiana 
Gas Co., App,, 185 So. 498—Mese v. 
Summers, App , 170 So. 610—Bord- 
lee V. Di Carlo, 135 So. 725, 17 La. 
App. 200 — Moalt V. Callo, 134 So. 
763, 16 La.App. 552—Dawson v. 
Toye Bros. Yellow Cab Co, 131 So. 
716, 15 La.App. 326—Rappelet v. 
Progress Grocery Co., 127 So. 760, 
13 La.App. 287. 

Me.—Gold V. Portland Lumber Cor¬ 
poration, 16 A.2d 111, 137 Me 143— 
Esponette v. Wiseman, 155 A. 650, 
130 Me. 297—^Pemald v. French, 
115 A. 420. 121 Me. 4. 

Mich.—Schmidt v. Willbrant, 21 N.W. 
2d 194, 313 Mich. 450—^Knight v. 
Merignac, 275 N.W. 732, 2S1 Mich. 
684—Layton v. Cregan & Mallory 
Co., 252 N.W. 337, 265 Mich. 574— 
Cox V. Bell, 244 N.W. 161, 259 Mich. 
555. 

Minn.—Mozes v. Borlaug, 262 N.W. 
420, 190 Minn. 568. 

N.H.—Lafountaine v. Moore, 6 A.2d 
751, 90 N.H, 258. 

]sr.j.—Walling V. General Woodcraft 
Co., 166 A. 77, 110 N.J.Law 561. 
Pa,—Grande v. Wooleyhan Transp. 
Co., 46 A.2d 241, 353 Pa, 535— 
Pittsburgh Corrugated Paper Box 
Co. V. Luterman, 156 A, 631, 102 
Pa.Super. 297—Roney v. Thompson, 
Com.Pl., 27 DeLCo. 589. 

42 C.J. p 971 note 37. 

Right of way between vehicles see 
infra §§ 362-364. 


Attempt to stop held proper 

The action of a driver in attempt¬ 
ing to stop, although he was unable 

to do so, was held proper under the 

circumstances.—^Luetkenhoelter v. 

Clements, La.App., 144 So. 262. 

82. Cal.—Inouye v. McCall, 96 P.2d 
386, 35 CalApp.2d 634—Gould v. 
Western Dairy Products. 55 P.2d 
274, 12 Cal.App.2d 188. 

Ga.—Corpus Juris cited in Hennemier 
V. Alorris, 173 S.E. 924, 49 Ga.App. 
659. 

Ill.—^IVever v. Staggs, 264 Ill.App. 
556—Kilroy v. Jus trite Mfg. Co., 
209 Ill.App. 499. 

Iowa.—^Arends v. De Bruyn, 252 N.W. 
249, 217 Iowa 529. 

Kan.—Jones v. McCullough, 83 P.2d 
669, 148 Kan. 561. 

Ky.—Huber & Huber Motor Exp. v. 
Croley, 196 S.W.2d 965, 303 Ky. 
101 . 

La.—Bouillon v. Bonin, App., 2 So.2d 
535, followed in Motty v. Bonin, 2 
So,2d 541—^Austin v. Baker-Lawhon 
& Ford, App., ISS So. 416, followed 
in Standard Gin & Manufacturing 
Co. v. Baker-Lawhon & Ford, 188 
So. 420 and Employers Casualty 
Co. V. Baker-Lawhon & Ford, 188 
So. 421—^Rosenbaum v. Weil, App., 
167 So. 215—^McGehee v. Ashley, 
137 So. SO, 18 La.App. 393—Philip 
Schick & Sons v. PlxleJ^ 135 So. 
106, 17 La.App. 469—Stout v. Lew¬ 
is, 123 So. 346, 11 La.App. 503— 
Wimbish v. Lowery, 7 LaJ^pp. 70S. 

Md.—Greenfeld v. Hook, 8 A.2d 888, 
177 Md. 116, 136 A.L.R. 1485. 

Mich.—Potter v. Felician Sisters 
Home for Orphans, Detroit, Mich., 
274 N.W. 725, 281 Mich. 101— 

Adams v. Canfield, 248 N.W. 800, 
263 Mich. 666. 

Ohio.—Connors v. Dobbs, 66 N.B.2d 
546, 770 Ohio App. 247—^Hansen v. 
Goetz, APP., 46 N.E.2d 293. 

Or.—Cameron v. Goree, 189 P.2d 596 
—Stotts V. Wagner, 295 P. 497. 135 
Or. 243. 

Pa—'Korenkiewicz v. York Motor Ex¬ 
press Co., 10 A.2d 864, 138 Pa.Su- 
per. 210—^Weinberg v. Wilson & 
Co., Com.Pl., 37 Luz.L.Reg. 385. 

S.D.—^Kundert v, B. F. Goodrich Co., 
18 N.W.2d 786, 70 S.D. 464. 

Va.—Otey v. Blessing, 197 S.E. 409, 
170 Va. 542. 

Wash.—^Hemrich v. Koch, 31 P.2d 529, 
177 Wash. 272. 
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Wis,—Cranston v. Railway Express 
Agency, 297 N.W. 418. 237 Wis. 479. 
Mandatory statute 

Wash.—Miller v. Asbury, 125 P.2d 
652. 13 W'ash.2d 533. 

Abseuce of others at Intersection 
Motorists approaching trunk-line 
highvv^ay are required to stop before 
entering the intersection whether any 
one is at or near the crossing or in 
sight on the trunk-line highway.— 
Brekcr v. Rosema, 4 N.W.2d 57, 301 
Mich. 685, 141 A.L.R. S67—Arnold v. 
Krug, 273 N.W. 322, 279 Mich. 702. 
Absence of signs, devices, or officers 

(1) Under some statutes providing 
for the establisliment of through 
highways, the absence of stop signs, 
traffic-control devices or officers at 
intersection does not excuse a motor¬ 
ist from stopping before entering up¬ 
on a county trunk highway.—^Davis 
V. Hoskinson, 290 N.W. 497, 328 Iowa 
193. 

(2) With respect to the duty to- 
stop before crossing a boulevard, 
mere temporary removal or destruc¬ 
tion of sign indicating character oY 
highway, designated by city ordi¬ 
nance as boulevard, does not change 
character thereof.—Titus v. Braid- 
foot 145 So. 423. 226 Ala. 21. 

Gross negligence 

(1) Driver who failed to obey or¬ 
dinance requiring him to stop on neu¬ 
tral ground and give approaching ve¬ 
hicle o-n intersecting street oppor¬ 
tunity to stop before crossing inter¬ 
section, was held guilty of gross neg¬ 
ligence.—Smith’s Tutorship v. Per¬ 
rin, La,App., 145 So. 685. 

(2) Crossing a superior thorough¬ 
fare without coming to a complete 
stop before entering the intersection 
from the inferior street constituted 
gross negligence.—Foy v. Little, La- 
App., 197 So, 313. 

83. Ill.—^Kilroy v. Justrite Mfg- Co., 
209 IlLApp. 499. 

42 C.J. p 971 note 44. 

84. La.—^Belden v. Roberts, 3 La. 
App. 338. 

85. Ky.—Gartrell v. Harris’ Co- 
adm’xs, 187 S W.2d 1019, 300 Ky. 
82. 

86. Or.—Cameron v. Goree, 189 P,2d. 
596. 

87- Or.—Cameron v. Goree, supra. 
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make observations, 88 and to afford the driver of 
the car on the intersecting road a better view of 
him.89 

Emerging from alley. Under some statutory pro¬ 
visions the driver of a vehicle emerging from an 
alley is required to stop his vehicle immediately pri¬ 
or to driving onto the sidewalk.so Such a statute 
has been held not intended for the protection of 
pedestrians only,01 but rather for the benefit of 
traffic of every kind which might be affected by ve¬ 
hicles emerging from alleys.02 Under such a re¬ 
quirement, the duty of a driver emerging from an 
alley to stop carries with it the implied duty on his 
part of using his senses of sight and hearing to as¬ 
certain that the way is clear before entering the 
highway.03 A regulation which makes it unlawful 
to drive a motor vehicle out of an alley onto a pub¬ 
lic thoroughfare without first bringing the vehicle 
to a complete stop has been considered by some au¬ 
thorities as unreasonable where it is applicable to 
all alleys without regard to whether vision thereat 
is obstructed.9^ 

Obstructed vision. A motorist approaching an 
intersection where his vision is obstructed may be 
under a duty, in the exercise of reasonable care, to 
come to a stop.^® However, an obstruction of view 
at an intersection, by reason of a permanent struc¬ 
ture, does not necessarily require a driver approach¬ 
ing such intersection to stop.36 

With respect to pedestrians who may be crossing 
the street, the operator of an automobile is not un¬ 


der a duty to stop his car, if he can, in the exercise 
of reasonable care and with safety, pass either in 
front or in the rear of a pedestrian,^^ but it is his 
duty to stop if reasonable caution indicates this 
as the most effective way of avoiding an accident.98 

Negligence per se or as matter of law. A driv¬ 
er who fails to stop when he is under a duty so to 
do, as, for example, before entering an intersection 
with a main, through, or arterial highway, may be 
guilty of negligence per se.^® Under some statutes, 
however, a failure to stop before entering certain 
highways is not negligence per se but is only evi¬ 
dence of negligence.^ 

(2) Time and Place of Stopping 

A driver who is under a duty to stop at an inter¬ 
section ordinarily should do so at a time and place at 
which he can obtain an adequate and effective view of 
vehicles in or approaching the intersection; and where 
regulations prescribe the point of stopping they should 
be followed. 

A driver who is under a duty to stop before en¬ 
tering an intersection should make the stop at a 
time when to look would be effective,^ and a stop 
for a split second may not be sufficient.^ While 
ordinarily there is no precise point, within inches, 
at which he must stop,^ nevertheless he should stop 
at a point where an adequate view is obtainable,^ 
not only of cars in the intersection,3 but also of ve¬ 
hicles approaching the intersection,*^ The driver 
is not obliged, however, to proceed to the curb line 
and then stop;^ he may stop farther back at a 
point from which he has an unobstructed view of 


p8. Iowa.—^Hittle v. Jones, 250 N.W. 
6S9, 217 Iowa 598. 

Or.—Cameron v. Goree, 189 P.2d 596. 

S.D.—Kiver v. Theo. Hamm Brewing- 
Co., 297 N.W. 445, 67 S-D. 613. 

89. Or.—Cameron v. Goree, 189 P.2d 
506 . 

90. Iowa.—Mowrey v. Schulz, 296 N. 
W. 822, 230 Iowa 102. 

91. Iowa.—Mowrey v. Schulz, supra. 

92. Iowa.—^Mowrey v. Schulz, supra. 

93. Iowa.—^Mowrey v. Schulz, supra. 
94- Ill.—Hilderbrand v. Baldwin, 233 

Ill.App. 278. 

42 C.J. P 622 note 99. 

95. La.—Culpepper v, Leonard 
Truck Lines, 24 So-2d 148, 208 La. 
1084—^Wagner v. Susslin, App., 4 
So.2d 624—Hobbs v. Employers' 
Liability Assur. Corporation, App., 
188 So. 191, rehearing denied 188 
So. 748—Martens v. Penton, 130 So. 
354, 15 La.App. 35, followed in 130 
So. 360, 15 La.App. 60, and 130 So. 
360, 15 La.App. 61. 

Wash.—Saad v. Langworthy, 280 P. 
74. 153 Wash. 598. 


96. N.J.—Robinson v. Mutnick, 131 
A. 67, 102 N.J.Law 22. 

42 C.J. p 971 note 39. 

97. Pa.—Silberslein v. Showell, etc., 
Co.. 109 A. 701, 267 Pa. 298. 

42 C.J. p 971 note 40. 

98. Mo.—Erxleben v. Easier, App., 
21 S.W.2d 195. 

42 C J. p 971 note 41. 

99. Ohio.—Jenkins v. Sharp, 42 N-B. 
2d 755, 140 Ohio St. 80. 

Or—Cameron v. Goree, 189 P.2d 596. 
Pa.—Pavlak v. Schwartz, Com.Pl., 2 
Pay.L J. 60. 

Wis.—^Paluczak v. Jones, 245 N.W. 
655, 209 Wis. 640. 

1. 17.0.—Sebastian v, Horton Motor 
Lines, 197 S.E. 539, 213 17.0. 770. 

2. Va.—Garrison v. Burns, 16 S.E. 2d 
306, 178 Va. 1. 

Place of stopping in obedience to 
stop sign see infra | 360 d (2). 

3. Va—Garrison v. Burns, supra. 

4. Ey.—Gartrell v. Hams’ Co- 
adm’xs, 187 S.W.2d 1019, 300 Ky. 
82. 


5. Or.—Cameron v, Goree, 189 P.2d 
596. 

6. Or.—Cameron v. Goree, supra. 

7. Ky.—Gartrell v. Harris’ Co- 

adm'xs, 187 SW.2d 1019, 300 Ky. 
82. 

La.—Cole v. Sherrill, App., 7 So.2d 
205. 

N.H.—Lafountaine v. Moore, 6 A.2d 
751. 90 17.H. 258. 

Or.—Cameron v. Goree, 189 P.2d 696. 
Pa.—Bander v. Curran, 10 A.2d 4, 
336 Pa. 627. 

Wis.—^Paluczak v. Jones. 246 N.W. 
655, 209 Wis. 640. 

Boulevard with neutral In 

center 

Where boulevard had a roadway on 
each side and wide neutral ground in 
center, hut no streetcar tracks, driver 
who stepped before entering first 
roadway was not negligent in fail¬ 
ing to stop before entering roadway 
on opposite side, after passing neu¬ 
tral ground.—Coleman v. New Or¬ 
leans Public Service, La.App., 177 So. 
103. 

8. Wash.—^Pyle v. Wilbert, 98 P.2d 
664, 2 Wash.2d 429. 
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traffic on the intersecting highway.^ Under some 
regulations it is the duty of a motorist on entering 
or crossing a state highway from an intersecting 
road to come to a full stop as near the right of way 
line as possible lO 

Prolongation of nearest property line. A statute 
requiring a motorist on a secondary road to stop 
before entering a through highway at the place 
where the secondary road meets the prolongation of 
the nearest property line of the through highway 
does not require the motorist to determine with pre¬ 
cision, and stop exactly at or upon, such place or 
line;^^ substantial compliance with such a statute 

is sufficient.i2 

Street containing railroad tracks. A statute re¬ 
quiring a motorist coming to an intersecting street 
-on which there are railroad tracks to stop at such 
place as will enable him to observe the approach of 
trains has been held not to require him to stop be¬ 
fore entering the intersection 3 such a regulation 
IS not violated, it has been held, if the driver stops 
after having entered the intersection at a point 
where he can observe an approaching train.^^ 

c. Rights and Duties after Stopping 

After stopping, the driver should make such observa- 
'tions as the circumstances require, and should not pro- 
xeed blindly into the intersection. 

A driver may not fulfill his legal duty merely by 
.-stopping before entering the intersection if, after 


stopping, he then proceeds into it blindly and with¬ 
out making proper observations.^^ Rather, it is his 
duty, after stopping, to make such observations as 
due care under the circumstances requires^® and to 
adapt his movements to accord with his own safe- 
He may be under a dut}" not only to stop 
before entering the intersection, but to remain out 
of it until the hazard has passed.^3 However, a 
driver is not necessarily under an obligation to re¬ 
main stationary at the entrance to an arterial high¬ 
way until all traffic from both directions has fully 

cleared.^ 3 

§ 360. Obeying Traffic Officers and Traffic 
Signals 

a. In general 

b. Green or “go” lights or signals 

c. Yellow, “slow,” or “caution” lights or 

signals 

d. Red or “stop” lights or signals 

e. Stop signs 

a. In General 

It is the duty of a driver of a motor vehicle at aft 
intersection to observe and obey traffic signals and traf¬ 
fic officers, and to maintain a proper lookout for any 
vehicle within the intersection when the traffic signal 
changes. 

It is the duty of a driver approaching or entering 
an intersection to observe traffic lights or signals^® 


!9. Wash.—Pyle v. Wilbert, supra. 
:10. Neb.—Schrage v. Miller, 242 N. 

W. 649, 123 Neb. 266. 

11. Or.—Cameron v. Goree, 189 P.2d 
596. 

'12. Or.—Cameron v. Goree, supra. 

13. La.—Pannell v. Consolidated 

Parcels, App., 164 So. 167. 

riaeason for role 

To stop before entering the inter¬ 
section would not afford as great an 
'Opportunity for observation of an 
■approaching train, to the driver of 
the vehicle intending to cross, as 
would be the case if he stopped near- 
■ er the rails -on which the train was 
being operated.—Pannell v. Consoli- 
• dated Parcels, supra. 

14. La.—^Pannell v. Consolidated 
Parcels, supra. 

15. Iowa.—^Hittle v. Jones, 2'50 N.W. 
689, 217 Iowa 598. 

Mich.—^Zuidema v. Bekkering, 239 N. 

W. 333, 256 Mich. 327. 

Pa.—^Dougherty v. Merchants’ Baking 
Co., 169 A. 753, 313 Pa. 557— 
National Chair .Co. v. Barrall, Com. 
PI., 15 Northumb.Leg.J. 2-6, afl3.rmed 
■21 A.2d 3-6, 342 Pa. 389. 

;S.D.—McKiver v. Theo. Hamm Brew¬ 
ing Co., ^97 N.W. 445. 67 S.D. 613. 


Rights and duties in connection with 
stopping for stop sign see infra § 
360 d. 

16. Minn.—Bell v. Pickett, 227 N.W. 
854, 178 Minn. 540. 

Pa.—^Hetrick v. Great American Tea 
Co,, Com.PL, 39 Berks Co. 133— 
Teatts V. Schock Independent Oil 
Co., Com.Pl., 56 York Leg.Rec. 181. 
S.D.—^Kundert v. B. F. Goodrich Co-, 
18 N.Wj2d 786, 70 S.D. 464—Mc¬ 
Kiver V. Theo. Hamm Brewing Co., 
29-7 N.W. 445, 6'7 S.D. 613. 

17. S.D.—^Kundert v. B. P. Goodrich 
•Co., 18 N.W.2d 786, 70 S.D 464. 

18. Iowa.—^DeBuhr v. Taylor, 5 N.W. 
2d 697, 232 Iowa 792. 

Kan.—Revell v. Bennett, 176 P,2d 
538, 162 Kan. 345. 

Mich—^Leader v. Straver, 270 N.W. 

280, 278 Mich. 234. 

Allowing other vehicle to pass 
Driver who stopped on reaching 
through highway was bound to per¬ 
mit approaching vehicle on highway 
to pass unless driver was so far in 
advance that, in exercise of reason¬ 
able care, he was justified in believ¬ 
ing that he could cross intersection 
ahead of approaching vehicle without 
danger of coUision.^—Dougherty v. 
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Merchants’ Baking Co., 1'69 A. 7'53, 
313 Pa. 557. 

19. Ill.—Little V. Gogotoz, 58 NE.2d 
336, 324 Ill.App. 516. 

Wash.—Hemrich v. Koch, 31 P.2d 
529, 177 Wash. 272. 

20. Ill.—Schneiderman v. Interstate 
Transit Lines, 60 N.E.2d 908, 326 
Ill App. 1, reversed on other 
grounds 69 N.E.'2d 293, 394 Ill. 569. 

Minn.—^Flitton v. Daleki, 13 N.W.2d 
4'7'7, 216 Minn. 549—Christensen v. 
Hennepin Transp. Co., 10 N.W.i2d 
406, 215 Minn. 394, 147 A.L.R. 945. 
Pa.—^Zandras v. Moffett, 133 A. 817, 
■286 Pa. 477, 47 A.L.R. 699. 
Congested area 

It is the duty of the driver of a 
motor vehicle in a congested area in 
public streets to keep a lookout for 
traffic signals.—Rogers v. Brown, 260 
N.W. 794, 129 Neb, 9. 

■Street with center strip of park 
The ordinary rules applicable to 
a street intersection equipped with 
traffic lights have been held appli¬ 
cable to a street which is divided 
into two lanes of traffic by a strip of 
park running along the center there¬ 
of with traffic lights located at the 
four corners of the intersection.— 
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and the actions of traffic officers ,21 and to obey the 
directions of traffic officers-^ and of aiitomatic^S or 
hand-operated^^ traffic lights or signals and, in 
cases involving collisions at intersections governed 
by signaling devices, the determination of whether 
one driver or the other was responsible depends 
primarily,26 although not invariably,^? on which 
one was operating his vehicle in conformity with 
the signals. The duty of a driver at an intersec¬ 
tion to maintain a lookout and be vigilant, to exer¬ 
cise a high degree of care, and to have his car un¬ 
der control has been held not relaxed by the intro¬ 
duction of traffic officers and signals, both of'which 
are intended to facilitate traffic and rendeV cross¬ 
ings less dangerous. 2 8 ^ 

Change in lights during crossing, A driver who 
has started to cross an intersection in accordance 
with a favorable signal or light ordinarily is enti¬ 
tled to complete the crossing notwithstanding a 
change in the signal or light,29 and other motorists 
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who approach or enter the intersection are charged 
with the duty to watch for such a vehicle.30 ^ 
torist within the intersection when the light chang¬ 
es is required to exercise due care with respect to 
other traffic,31 and, if compelled to stop in the in¬ 
tersection, may be required to give a signal of his 
intention to stop. 3 2 

Light not operating. The fact that the traffic 
signal at an intersection is not operating docs not 
absolve a driver of the duty of exercising ordinary 
care.33 Such a traffic signal serves as a warning 
to an approaching driver,34 although it does not re¬ 
quire him to bring his vehicle to a stop.35 

b. Green or “Go*' Lights or Signals 

While ordinarily a driver may proceed on a greerv 
or light or signal, he may not rely blindly there¬ 

on but should exercise due care as to others who may 
be in the intersection. 

A green traffic light permits travel to proceed,36 
and one who has a favorable light is relieved of 


Schmidt V. City Ice & Fuel Co., 19 
]Sr.E.2d 514, 60 Ohio App. 29. 

A “traffic-control device” within 
the meaning- of a statute limiting 
the speed of motor vehicles when 
traffic on the highway is controlled 
at intersections by traffic-control de¬ 
vices has -been held to mean some 
device which controls traffic on both 
streets at the intersection, such as 
the ordinary stop and go devices in 
common use; and an ordinary stop 
sign on a side street, before it enters 
or intersects a through street or 
highway has been held not a traffic- 
control device at the intersection 
within the meaning of such a stat¬ 
ute.—Buchanan v. Marcusen, 265 N. 
W. 319, 196 Minn. 620. 

21. Wis —Barutio v. Dowling, 202 N. 
W. '687, 186 Wis. 42i2 

22. Mass.—Whalen v. Worcester 
Electric Light Co., 29 N.E.2d 763, 
307 Mass. 169. 

42 C.J. p 971 note 48. 

23. Pa.—Zandras v. Moffett, 133 A. 
817, 286 Pa. 477, 47 AL.It. 699— 
Zitkovic V. Handel, Com.Pl., 90 
Pittsb.Leg.J. 532. 

24. Pa.—Ellison v. Standard Re¬ 
frigerator Co., Inc., 77 Pa.Super. 
477. 

25. U.S.—Railway Express Agency 
V. Little, C.C.A.Pa., 50 F.2d 59, 75 
A.LR. 963. 

DjC.—B rown v. Clancy, Mun.App., 43 
A./2d 296. 

Minn,—Flitton v. Daleki, 13 3Sr.W.’2d 
477, 216 Minn 549—Christensen v. 
Hennepin Transp. Co., 10 H.W.2d 
406, 215 Minn. 394, 147 A.LR. 945. 
42 C J p 971 note 61. 

Taking injured person to hospital 
A motorist, who was taking an¬ 


other person to hospital because of 
head injuries of unknown seriousness 
was held to have no right to disobey 
traffic signals—Banks v. Banks, 278 
N.W. 665, 283 Mich. 506. 

26. U.S.—^Foresman v. Pepin, D.C. 
Pa, 71 F.Supp. 772, affirmed C C.A., 
161 F.-2d 872. 

Cal —Taylor v. Sims, 164 P.2d 17, 72 
Cal.App.2d 60. 

27. U.S.—Foresman v. Pepin, D.C. 
Pa., 71 F.Supp. 772, affirmed C C.A., 
161 F.2d 872. 

111.—Landess v. Mahler, 15 N.E.2d 13. 
295 lll.App. 498. 

28. Pa —G-rimes v. Yellow Cab Co , 
25 A 2d -294, 344 Pa. i298—Byrne v. 
0. G. Schultz, Inc., 160 A. 125, 306 
Pa, 427—^Von Cannon v. Philadel¬ 
phia Transp. Co., 25 A.2d 584, 148 
Pa.Super, 330. 

29. Del-—Spence v. Waters, 4 A.2d 
142, 9 W.WHarr. 582. 

Ind.—Beard v. Ball, 182 H.E. 10i2, 96 
Ind.App. 1'56 

La—Crews v. Coogan, 7 La.App. 691. 
Md—^U. S. Fidelity & Guaranty Co. 
V. Continental Baking Co., 190 A. 
768, 17'2 Md. 24. 

Minn.—'Christensen v. Hennepin 

Transp. Co., 10 N.W.2d 406, 215 
Minn. 394, 147 A.L.R. 945. 

Traffic lanes separated by parkway 
Where driver of vehicle proceeding 
toward intersection across a street 
on which lanes of traffic are sepa¬ 
rated by a parkway enters intersec¬ 
tion with a green light in his favor, 
he has a right to continue through 
in a lawful manner, and if while 
proceeding through such intersection 
the light changes when he is oppo¬ 
site such parkway he is not required 
to come to a stop opposite the park- 
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way.—Schmidt v. City Ice & Fuel 
Co., 19 N.E.2d 514, 60 Ohio App. 29. 

30. La.—Tooke v. Muslow Oil Co, 
App., 183 So, 9'7—Molero v. Wilson, 
App, 147 So. 74. 

Md.—^U. S. Fidelity & Guaranty Co. 
V. Continental Baking Co., 190 A. 
768, 172 Md. 24. 

Ohio.—Ohio Oil Co. V. Liles, 6 N.E.2d 
18, 54 Ohio App. 124. 

31. Minn —Christensen v. Hennepin 
Transp. Co., 10 N.W.2d 406, 215 
Minn 394, 147 A.L.R. 945. 

Ohio.—Ohio Oil Co. V. Liles, 6 N.E. 
2d 18, -54 Ohio App. 124. 

32. Minn.—Christensen v. Hennepin 
Transp. Co, 10 N.W 2d 406, 215 
Minn. 394, 147 A.LR. 945. 

33. Ohio.—^Welch v. Canton City 

Lines, 50 N.E.2d 343, 142 Ohio St. 
166. 

34. Ohio.—Welch v. Canton City 

Lines, supra. 

35. Ohio.—Welch v. Canton City 

Lines, supra. 

Observance of red flash 
Where a signal light was broken, 
so that it continuously showed 

green, or both green and red simul¬ 
taneously, on a particular highway, 
a driver entering the intersection 
when the light was green was held 
not negligent where it did not ap¬ 
pear that he observed the red light 
flash on at any time.—Town v. State, 
49 N.T.S.2d 924. 

36. N.H.—Moran v. Dumas, 18 A.2d 
763, 91 N.H. 336. 

Wis.—Wilson V. Koch, 6 N.W.2d 659, 
(241 Wis. 594. 

Possibility of violations by others 
Where intersection is controlled bV 
traffic signals, the driver proceeding 
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some of the care which otherwise is placed on driv¬ 
ers at intersections,since the danger under such 
circumstances is less than if there w'ere no sig- 
nals.38 However, a green or “go” light or signal 
is not an absolute guarantee of a right to cross the 
intersections^ solely in reliance thereon,^0 without 
the necessity of making any observations^! and 
without any regard to traffic conditions at, or to 


other persons or vehicles within, the intersection.^^ 
A green or “go” signal is not a command to go, but 
a qualified permission to proceed lawfully and care¬ 
fully in the direction indicated.43 In other words, 
notwithstanding a favorable light, the fundamental 
obligation of using due and reasonable care ap- 
plies.'^^ 


pursuant to the gro signal is not to 
be deemed negligent because he fails 
to maintain a lookout for a vehicle 
which might enter the intersection 
in violation of the signal. 

Cal.—Taylor v. Sims, 164 P.2d 17, 72 
Cal.App.2d 60. 

Ohio —^Roberts v. Krasny, App., 40 N- 
B.2d 458. 

37. Cal.—Taylor v. Sims, 164 P.2d 
17, 72 Cal.App.'2d 60. 

X,a.—^Kientz v. Charles Dennery, Inc, 
24 So.2d 292, 209 La. 144—Seiner 
v. Toye Bros. Yellow Cab Co., App., 
18 So.i2d 189—Clark v. De Beer, 
App., 188 ,So. 517—Roll Osborn & 
Sons V. Howatt, App., 167 So. 4'66— 
Buckley v. Peatherstone Garage 
123 So. 446, 11 La.App. 564. 

Pa.—Clark v. Philadelphia Housing 
Authority, Super., 5'5 A.2d 435— 
Taylor v. Burke, Com PI., 33 Del. 
Co. 560—Lehigh Val. Transp. Co 
V. Kutz, Com.Pl., 21 Lehigh Leg.J. 
3'79. 

Wis.—^Wilson V. Koch, 6 ]Sr.W.2d 659, 
'241 Wis. 694—Baumann v. Eva- 
Caroline Home Laundry, 250 N.W. 
773, 213 Wis. 78. 

Extent of duty 

(1) Where motorist was proceeding 
on favorable traffic light at intersec¬ 
tion, motorist’s legal duty was to 
operate automobile cautiously and 
carefully at a moderate speed and 
to be reasonably diligent in driving 
and maintain a general observation 
of intersection.—Clark v. De Beer, 
La.App., 188 So. 517. 

(2) A motorist who, before enter¬ 
ing intersection, looks and sees noth¬ 
ing of danger does not blindly rely 
on traffic signal within rule that 
blind reliance on traffic signal is 
fatal to recovery in an automobile 
collision case.—Sommer v. Blacka, 34 
A.2d '830, 153 Pa.Super. 643. 

38. La.—Kientz v. Charles Dennery, 
Inc., 24 So.2d '292, 209 La. 144— 
Clark V. De Beer, App., 188 So. 
517 —^Roii Osborn & Sons v. How¬ 
att, App., 167 So. 466 —Buckley v. 
Peatherstone Garage, 123 So. 446, 
11 La.App. 564. 

39. U.S.—^Poresman v. Pepin, D.C. 
Pa., 71 F.Supp. 772, affirmed C.C.A., 
161 F.2d 872. 

La—^Tooke v. Muslow Oil Co., App., 
183 So. 97. 

N.H.—^Moran v. Dumas, 18 A.2d 7'63, 
91 N.H. 336. 


N.T.—^Adams v. Berkun, 2 N.Y.S.2d 
98- 

Wis.—^Wilson v. Koch, 6 N.W.2d 659, 
241 Wis. 594. 

40. U.S.—^Poresman v. Pepin, D.C. 
Pa., 71 F.Supp. 77i2, affirmed C.C.A., 
161 P.2d 872. 

Pa.—Sommer v. Blacka, 34 A.2d 830, 
153 Pa.Super. 643—^Miller v. De- 
vine, Com.PL, 54 Dauph.Co. 418— 
Taylor v. Burke, Com.Pl., 33 Del. 
Co. 560—Sassman v. Deger, Com. 
PI., 63 Montg.Co. 81- 
AssTUuptlon of clear intezsectioiL 
A driver may not ordinarily as¬ 
sume that the intersection is clear 
simply because of the appearance of 
a green traffic signal light.—Sloss- 
Sheffield Steel & Iron Co. v. Allred. 
25 So.2d 174, 32 Ala.App. 183, cer¬ 
tiorari denied 25 So.2d 179, 247 Ala, 
499—^Duke v. Gaines, 140 So. 600, 224 
Ala. 619. 

41. N.H—^Moran v. Dumas, 18 A.2d 
'763, 91 N.H. 336. 

Pa.—^IVIurray v. Finnigan, Com.Pl., 31 
DeLCo. 186. 

Tex.—^Edson v. Perry-Foley Funeral 
tiome, Civ.App., 132 S.W.2d 2S2, er¬ 
ror dismissed, judgment correct. 
“Merely because one has a green 
light he may not blindly proceed 
into obvious danger which even one 
exercising slight care would have no¬ 
ticed and would have avoided.”—Sei¬ 
ner V, Toye Bros. Yellow Cab Co., 
La.App., 18 So.2d 189, 191. 

42. Cal.—Freeman v. Churchill, 183 
P 2d 4, 30 CaL2d 453. 

La.—Lewis v. Greetsch, App., 32 So 
2d 396—^Tooke v. Muslow Oil Co., 
App., 183 So. 97—Crews v. Coogan, 
7 La.App. 691. 

M.Y,—^Fen'aro v. Garden City Park 
Fire Com’rs, 18 ]Sr.Y.S.2d 19 4, -259 
App.Div, 121—^Adams v. Berkun, 2 
N.Y S.2d 98. 

Pa.—Galliano v. East Penn Electric 
Co., 154 A. 805, 303 Pa. 49S— 
Oakley v. Allegheny County, 193 A- 
SI'S, 128 Pa.Super. 8—^Harris v. 
Moran, 182 A, 660, 121 Pa.Super. 
16. 

Entry by other motorist against 
light 

The mere fact that one motor ve¬ 
hicle enters the intersection os traf¬ 
fic lights are changing against it, 
or after they have actually changed, 
does not relieve another motorist en- 
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tering the intersection with traffic 
lights in his favor from the duty of 
exercising reasonable care. 

Ind.—^Davis v. Dondanville, 26 H'.E.2d 
568, 107 Ind App. 665. 

La.—^Kientz v. Charles Dennery, Inc., 
24 So.2d 292, 209 La. 144. 
Assumption, as to absence of pedes, 
trians 

Automobile driver may not ordi¬ 
narily assume that intersection is 
clear of pedestrians simply because 
of appearance of green traffic signal 
light.—^Duke v. Gaines, 140 So. 600, 
224 Ala. 519. 

43. Pa.—Galliano v. East Penn Elec¬ 

tric Co., 154 A. 805, 303 Pa. 498— 
Oakley v. Allegheny County, 193 A. 
316, 128 Pa. Super. S—^Harris v. 

Moran, 182 A. 660, 121 Pa.Super. 
16—Luft V. Da Costa. 164 A. 137, 
107 Pa Super. 553—Taylor v. Burke, 
Com.Pl., 33 Del.Co. 5'60—Klein- 
smith V. Erb, Com.Pl., 22 Lehigh 
Leg.J. 306—^Lehigh Val. Transp. 
Co. V. Kutz, Com PI., 21 Lehigh 
Leg.J. 379—Sassman v. Deger, 
Com.Pl., 63 Montg.Co. 81. 

44. U.S.—^Foresman v. Pepin, D.C. 
Pa, 71 F.Supp. 772, affirmed C.C.A., 
161 F.f2d 872. 

Ala—^Duke v. Gaines, 140 So. 600, 
224 Ala. 519—Sloss-Sheffield Steel 
& Iron Co. V. Allred, 25 So.2d 
174, 32 AlaApp. 183, certiorari de¬ 
nied 25 So.2d 179, 247 Ala 499— 
La.—^Lewis v. Groetsch, App., 32 So. 
2d 396. 

X.Y.—^Ferraro v. Garden City Park 
Fire Com’rs, 18 N.Y.S.2d 194, 259 
App.Div. 1'21. 

Pa—Miller v. Devine, Com.Pl., 64 
Dauph.Co. 418. 

Kighest degree of care 

Notwithstanding a green light, the 
situation at the time may be such 
as to demand the highest degree of 
care of which a driver is capable.— 
Tooke V- Muslow Oil Co., La.App., 
183 So. 97. 

Limits of pole 

The principle that favorable light 
does not relieve motorist from obli¬ 
gation to exercise care at street in¬ 
tersection applies only where it ap¬ 
pears that slight care would dis¬ 
close the other vehicle and that its 
operator could not or would not stop. 
—Seiner v. Toye Bros. Yellow Cab 
Co., La.App,, 18 So.2d 189. 
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On approaching an intersection showing a green 
light in his favor, a driver must use reasonable care 
to guard against the possibility that the light may 
change he has no right as a matter of law 
when he sees a green light ahead to approach the 
intersection without reducing his speed in an at¬ 
tempt to ^‘beaf’ the light,although, if he is ap¬ 
proaching at a moderate rate of speed, careful op¬ 
eration of his car may not require any abatement 
of speed.^"^ 

signal by traffic officer. A signal to go 
given by an officer in charge of traffic ordinarily 
authorizes a driver to proceed in accordance with 
the signal but it does not authorize him to pro¬ 
ceed in a negligent manner^® or in violation of a 
rule of the road.50 The duty to obey a traffic offi¬ 
cer’s signal or direction to go ahead is subject to 
the paramount duty of exercising due care and cau¬ 
tion as to others who may be in the inters ection,^! 
and a driver should not comply with such a direc¬ 
tion where he sees, or with reasonable diligence 
should see, that such compliance will probably re¬ 
sult in an accident.^^ 

c. Yellow, “Slow,” or “Caution” Lights or Sig¬ 
nals 

Under some regulations a driver should not enter 
an intersection on a yellow or caution light or signal.' 

Under some regulations, where there is a yellow 
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or caution light or signal, vehicles facing the signal 
are required to stop before entering the intersec- 
tion.53 A “slow” sign requires the driver to slow 
down and bring his vehicle under control so that 
he is able to stop to avoid a collision with any ve¬ 
hicle moving on the intersecting street, and it for¬ 
bids him from entering upon the intersecting street 
if there is a vehicle so close that he cannot pass 
with safety.54 A statute providing that drivers 
shall stop at a yellow traffic light, but that if such 
stop cannot be made in safety the vehicle may be 
driven cautiously through the intersection, applies 
to a situation where there is traffic immediately fol¬ 
lowing the first vehicle approaching the intersec¬ 
tion or when it is so near that an abrupt stop can¬ 
not be made in safety but it is not meant to en¬ 
courage motorists to increase speed as they come 
closer to the intersection.^^ 

School sign. A “school” sign at an intersection 
gives notice of danger of injury to school children 
who might be on the street and requires the driver 
to have his car under such control that he will be 
able to bring it to a stop in avoidance of the threat¬ 
ened danger to such children,57 and, while it has 
no direct relation to the vehicular traffic on the in¬ 
tersecting street, the stopping control for the one 
purpose will answer also for the other.®^ 

Arterial or through highways. A blinker light 
over the center of an intersection has been held to 


45. Conn—^Rose v. Campitello, 159 
A. S87, 114 Conn. 637. 

Ill.—^Landess v. Mahler, 15 N.E.2d 
13, 295 Ill-App. 498. 

N.Y.—Plunkett v. Heath, 1 N.T.S.2d 
778. 

46. Conn.—Rose v. Campitello, 169 
A. 887, 114 Conn. 637. 

Ill.—^Landess v. Mahler, 15 N.E.2d 13, 
295 IlLApp. 498. 

47. Conn.—Rose v. Campitello, 159 
A. 887, 114 Conn. 63'7. 

Ill.—Landess v. Mahler, 15 N.E.2d 13, 
295 Ill-App. 498. 

48. Conn.—^Distefano v. Universal 
Trucking- Co., 164 A. 402, 116 Conn. 
249. 

Mass.—^Whalen v. Worcester Electric 
Light Co., ‘29 N.B.2d 763, 307 Mass. 
169. 

49. Conn.—^Distefano v. Universal 
Trucking Co., 1'64 A. 49-2, 116 Conn. 
249. 

50. Conn.—^Distefano v. Universal 
Trucking Oo., supra. 

51. Mass.—Whalen v. Worcester 
Electric Light Co., 29 N.E.2d 763, 
307 Mass. 169. 

Ohio.— iCk)rpiis Juris cited in. Martino¬ 
vich V. E. R. Jones Co., 19 N.E.2d 
952, 955, 135 Ohio St. 137. 

Fa.—Corpus Juris quoted in Byrne 


V. O. G. Schultz, Inc., 160 A. 12-5, 
126, 306 Pa. 427. 

42 C.J. p 971 note 52. 

Care in other respects 
Compliance with a traffic officer’s 
directions is not a complete release 
from the duty of care in other re¬ 
spects.—Moran v. Dumas, 18 A.2d 
'763, 91 N.H 336. 

52. Conn —^Distefano v. Universal 
Trucking Co., 164 A. 49-2, 116 Conn. 
249. 

Mass.—^Whalen v. Worcester Electric 
Light Co., 29 NE.2d 763, 307 Mass. 
169. 

Pa—corpus Juris quoted in Byrne v. 
O. G. Schultz, Inc., 1-60 A. 125, 126, 
306 Pa, 427. 

S.C.—^North State Lumber Co. v. 
Charleston Cons. R., etc., Co., 105 
SE. 406, 115 SC. 267. 

53. La.—^Loraine Transfer Co. v. 
Foster, App., 144 So 281. 

Minn.—^Flitton v. Daleki, 13 N.W.2d 
47'7, ‘216 Minn. 649. 

iPa.—Pellegrini v. Coll, 2 A.2d 491, 
133 Pa. Super. 294—Van Zyl v. 
Neitch, 176 A. 31, 116 Pa.Super. 68, 
modified on other grounds 176 A. 
543, 116 Pa.Super. 68—^Wright v. 
Butler, Com.Pl., 28 Del.Co. 313. 
Change in lights during crossing see 
supra subdivision a of this section. 
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Yellow signal under green 

The statute requiring vehicular 
traffic facing a yellow signal follow¬ 
ing green to stop before entering in¬ 
tersection applies also to a yellow 
caution signal appearing under a 
green signal in traffic-regulating de¬ 
vices, to warn motorists of change of 
signal.—Litman v. Walso, 1 N.W.2d 
391, 211 Minn. 398. 

54. U.S.—^Dranoff v. Railway Ex¬ 
press Agency. D.C.Pa., 28 P.Supp. 
325. 

Erection by proper authority 

It has been held proper for a driv¬ 
er to assume that a "slow” sign was 
erected by proper authority.—Rogers 
V. Jefferson, 275 N.W. 874, 224 Iowa 
324. 

55. Ill.—Schneiderman v. Interstate 
Transit Lines, 60 N.E.i2d 908, 326 
Ill. App. 1, reversed on other 
grounds 69 N'.E.2d 293, 394 Ill. 569 
—^Landess v. Mahler, 15 N.E 2d 13, 
29-5 IlLApp. 49,8. 

56. Ill.—Landess v. Mahler, supra. 

57. U.S.—DranofC v. Railway Ex¬ 
press Agency, D.C.Pa., 28 F.Supp. 
325. 

58. U.'S.—^DranofC v. Railway Ex¬ 
press Agency, supra. 
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be a warning to drivers on the arterial highway, as 
well as to drivers on the stop street, to drive cau¬ 
tiously but it has also been held that a caution¬ 
ary sign on a through highway does not impose on 
a motorist using such highway a special or extra¬ 
ordinary duty of care with respect to motorists ap¬ 
proaching from side streets or limit the privilege of 
uninterrupted travel on the favored highway.^0 

d. Red or “Stop” Lights or Signals 

The driver of a motor vehicle who, on arriving at 
an intersection, is confronted by a red or "stop” light 
or signal must exercise a degree of care measured by 
the requirements of the traffic regulations and the dic¬ 
tates of common sense. 

The driver of a motor vehicle who, on arriving at 
an intersection, is confronted by a stop light or sig¬ 
nal must exercise a degree of care measured by the 
requirements of the traffic regulations and the dic¬ 
tates of common sense,®^ and one who enters the 
intersection against a red light ordinarily is guilty 
of negligence. A steadily burning red light, with 
or without the word "'stop” thereon, placed in the 
center of a street intersection by the police authori¬ 
ties has been held to be a signal or sign of police 


officers within the meaning of a statute requiring 
the drivers of vehicles to obey such a signal or 
sign.63 

e. Stop Signs 

(1) In general 

(2) Place of stopping 

(1) In General 

It is the duty of the driver of a motor vehicle at 
an intersection to observe and obey a legally established 
stop sign, and a failure so to do may, according to some 
authorities, constitute negligence per se. 

It is the duty of a driver to obey a legally estab¬ 
lished stop sign before entering an intersection, 
and the law will not permit a driver to say that he 
did not see such a sign when, if he had properly ex¬ 
ercised his faculty of sight, he would have seen it.®^ 
Under some statutes, however, a stop sign does not 
oblige a motorist to stop at the intersection under 
all circumstances,®® but requires him to stop only if 
traffic is such that in the exercise of prudent judg¬ 
ment he should do so,®*^ the sign being merely a sig¬ 
nal of danger or a warning sign.®® The obligations 
imposed on drivers by stop signs are relative 
only;69 such a sign does not impose on a driver 


59. Wash.—^Whisler v. Weiss, 174 P. 
2d 7'66, 26 Wash.2d 446. 

60. Md.—Belle Isle Cab Co. v, Pruitt, 
49 A.2d d37. 

61. D.C.—Brown v. Clancy, Mun. 
App., 43 A.2d 296. 

Stop signs see infra subdivision e of 
this section. 

Hand sigr^al 

Statute reduiring motorist to ex¬ 
tend left hand before stopping has 
been held inapplicable to motorist’s 
stopping in obedience to direction of 
traffic semaphore at the intersection 
of streets.—Turnbloom v. Crichton, 
1250 N.W. '5'70, 189 Minn. 588. 

62. Cal.—Taylor v. Sims, 164 P.2d 
17, 72 Cal.App.2d 60. 

La.—Geddes &. Moss Undertaking & 1 
Embalming Co. v. Dunne, App., 165 
So. 879—Lowery v. Zom, App., 157 
So. 826—Thomas v. Roberts, App., 
144 So. 70. 

Pa.—Wright v. Butler, Com.Pl., 28 
Del Co 313. 

Negligence per se 

Ohio.—Wolfe v. Baskin, 28 N.B.2d 
'629, 137 Ohio St. 284. 

63. Ohio.—^Wolfe v. Baskin, supra. 

64. Ala.—Johnston v. Weissinger, 
143 So. 464, 225 Ala. 4fi5. 

Cal.—McSweeney v. Bast Bay Trans¬ 
it Co.. 141 P.-2d 787, 60 Cal.App.2d 
807. 

Iowa.—^Hogan v. Nesbit, 246 N.W. 
270, 216 Iowa 75—Willemsen v. 
Reedy, 244 N.W. 691, 215 Iowa 193. 
Ky.—Mullen v. Coleman, 179 S.W.2d 


600, 297 Ky. 351—^Barr v. Searcy, 
133 S.W.2d 714, G80 Ky. 535—^Bow¬ 
man V. Ernst, 71 S.W.2d 1013, 2*54 
Ky. 376 

La.—Prudhomme v. Continental Cas¬ 
ualty Co., App., 169 So. 147—Goff v. 
Southern Coffee Mills, App., 144 So. 
613—Welch V. Louisiana Oil Re¬ 
fining Corporation, 135 So. 617, 17 
La.App, 100. 

Md.—Madge v. Fahrizio, 20 A.2d 1'72, 
,179 Md, 617—Carlin v. Worthing¬ 
ton, 192 A. 356, 172 Md. 505. 

Mich.—Gallagher v. Walter, 299 N.W. 
811, 299 Mich. 69—^Holley v. Far¬ 
ley, 287 N.W. 341, 289 Mich. 67-6— 
Ault V. Kuiper, 271 N.W. 530, 279 
Mich. 1. 

Minn.—Olson v. Anderson, 28 N.W. 2d 
66, 2>24 Minn, 216. 

Neh.—Meyer v. Hartford Bros. Grav¬ 
el Co., 14 N.W.2d 660. 144 Neh. 
808. 

Nev.—^Botts V. Rushton, 172 P.2d 147. 

N.H.—^Legere v. Buinicky, 35 A.2d 
608, 93 N.H. 71. 

N.M.—Bunton v, Hull, 177 P.2d 168, 
51 N.M. 5. 

N.T.—Lee v. City Brewing Corpora¬ 
tion, 18 N.E.2d 628, S79 N.Y. 380— 
Armstrong v. Koller, 25 N.T.S.2d 
984, 261 App.Div. 1017—^"alter v. 
State, 65 N.T.S.2d 378. 187 Misc. 
1034. 

Ohio.—^Franz v. Levine, 51 N.E.2d 
219, 72 Ohio App. 280. 

Okl.—Guegel v. Bailey, 186 P.2d 827. 

Pa— Steingart v. Kaney, 19 A.2d 499, 
144 Pa.Super. 634—^Reese v. Yonos- 
ko, Com.Pl., 19 Erie Co. 608. 
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S.D.—^Robertson v. Hennrich, 29 N. 
W.2d 329. 

Vt.—^Parro v. Meagher, 184 A. 885, 
108 Vt. 182. 

Va.—Doss V. Rader, 46 S.E.2d 434. 
187 Va 231. 

Wash.—Metzger v. Moran, 96 P.2d 
■580, 1 Wash.2d 657—Folhergill v. 
Kaija, 48 P 2d 643. 183 Wash. 112, 
adhered to 53 P.2d 1198, 183 Wash. 
112 . 

Wis.—^Zurn v. Whatley, 651 N.W. 435, 
■213 Wis. 365. 

Mandatory statute 

A statute requiring motorists to 
stop when approaching a through 
highway protected by a stop sign has 
been held to be mandatory.—^Heckler 
V. Laing, 1 N.W.2d 484, 300 Mich. 
139—Gallagher v. Walter. 299 N.W. 
811, 299 Mich. 69—Rife v. Cole- 

stock, 297 N.W, 238, 297 Mich. 194. 

65. Ill.—^Thomas v. Buchanan, 192 
N.E. 215, 357 Ill. 270. 

66- U.S.—^Hower v. Roberts, C.C.A. 
Mo., 153 P.2d 726. 

67- U.S.—^Hower Roberts, supra. 

68. U.S.—^Hower v. Roberts, supra. 

69. D.C.—Raaen v. Southern Hotel 
Supply Co., Mun.App., 31 A.i2d 659. 

Invitation to proceed 
Where motorist came to a full stop 
at stop sign at intersection as re¬ 
quired by statute, that in itself was 
an invitation to motorist approaching 
intersection on through highway to 
proceed.—Blom v. Wilson, 29G N.'^V. 
502, 209 Minn. 419. 
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governed thereby the burden of entering the inter- I 
section at his peril,'^0 but requires him only to ex¬ 
ercise ordinary care with respect to the traffic on 
the intersecting street and the sign does not 
give the driver on the intersecting street the priv¬ 
ilege of driving down it blindly or relieve him of 
the burden of exercising due care.'^2 

Sign placed without authority. It has been as¬ 
serted that a stop sign erected or maintained with¬ 
out authority imposes no duty on motorists to ob¬ 
serve and obey it.*^® It has also been held, however, 
that notwithstanding the absence of a statute re¬ 
quiring compliance with a stop signal, which has 
been erected by the proper authorities, one who 
fails to observe and obey it is not acting in an or¬ 
dinarily prudent manner, and may be found guilty 
of common-law negligence.'^^ In other words, if a 
stop sign is not placed in accordance with statutory 
authority or under an ordinance, then it is a mere 
circumstance of the accident, entitled to such con¬ 
sideration as a warning and suggestion for caution 
in operating a motor vehicle as a reasonable driver 
under the circumstances would give to it.'^^ 

Absence or obliteration of sign. Under some 


statutes a driver is not under a duty to stop at an in¬ 
tersection unless stop signs have been erected there 
by the highway department or the local authori- 
ties,*^® and it has been held that a regulation re¬ 
quiring compliance with stop signs has no applica¬ 
tion if the signs are so obliterated from wear or 
from the elements that they cannot be seen.'^'^ How¬ 
ever, where a driver is by statute charged with the 
duty of coming to a stop before a particular inter¬ 
section, the failure of the public authorities to place 
a stop sign on the intersecting street has been held 
not to relieve him of his duty.8 

Rights a'od duties in cannection with stopping, 
A driver, after stopping in obedience to a stop sign, 
may then proceed, charged only with the duty to 
use ordinary or reasonable care.'^^ However, a 
mere formal compliance with the mandate of a stop 
sign, without observing the approach of vehicles, is 
not sufficient such a sign imposes a duty on the 
driver, after stopping, to make reasonable observa¬ 
tion for approaching traffic at a proper time and 
place^l and to keep his vehicle under such control 
as will enable him to stop again if necessary.®^ 

Negligence per se; prima facie negligence. Ac- 


70. Minn.—Johnston v. Selfe, 261 N. 
W, 626, 190 Minn. 269. 

71. Mmn.—Johnston v. Selfe, supra. 

72. D.C.—Raaen v. Southern Hotel 
Supply Co., Mun.App., 31 A.2d 
659. 

Fla.—Rosen v. City of Miami, 193 So. 
749, 141 Fla. 664. 

Notice that sign would not he ob¬ 
served 

A driver who discovered, or by ex¬ 
ercise of reasonable care could have 
discovered, that driver of automobile 
on cross street apparently did not 
intend to observe stop sign, had duty 
to use means in his power to avoid 
collision.—Copley v. Stone, D.C.S.C., 
75 F.Supp. 203. 

73. Ill.—Popp V. Barger, 264 Ill.App. 
4S4. 

Tex.—Daniels v. Ramirez, Civ.App., 
209 S.W.2d 972. 

74. Mo.—Roberts v. Wilson, 33 S. 
W.Jd 169, 225 Mo.App. 932. 

N.M.—Mayfield v. Crowdus, 35 P.2d 
291, 38 N.M. 471. 

Absence of express ordinance 

The fact that city had not by or¬ 
dinance expressly provided that a 
stop sign be placed at particular in¬ 
tersection did not relieve motorist of 
requirement to obey sign, in view of 
code section authorizing local au¬ 
thorities to designate main-traveled 
highways by erecting stop signs at 
entrance thereto.—Trimble v. Bridg¬ 
es, 180 S.W.2d 690, 27 Tenn.App. 320. 
In Oliio 

(1) It has beein asserted that signs 


erected without authority “do not 
have any legal effect whatever, and 
no one is required to pay any atten¬ 
tion to them.”—^Fi’ed W. Albrecht 
Grocery Co. v. Overfield, 168 N.B. 386, 
3S8, 32 Ohio App 512. 

(2) In a later case expressly dis¬ 
approving the quoted language, it 
was held that the warning effect of 
a traffic signal erected at an intersec¬ 
tion was in no way lessened or in¬ 
creased by obtaining or failing to ob¬ 
tain the consent and approval of the 
highway director to erect and main¬ 
tain it.—Cook V. Hunter, 3 N.E.2d 
6S0, 52 Ohio App. 354. 

75. N.H.—Legere v. Buinicky, 35 A. 
2d 508, 93 N.H. 71. 

76. Ala.—Brown Hauling Co. v. 
Newsome, 2 So. 2d 782, 241 Ala. 
300. 

Tenn.—Maxwell v. Kirkpatrick, 116 
S.W.2d 340, 22 Tenn App. 21. 

77. Wash.—Cushman v. Standard 
Oil Co. of California, 260 P. 996, 
145 Wash. 481. 

78. Ill.—Popp V. Barger, 264 Ill.App. 
484. 

79. Conn.—Julianelle v. Colonial 
Beacon Oil Co., 54 A.2d 606, 133 
Conn. 720. 

Tex.—Polasek v. Gaines Bros., Civ. 

App., 185 S.W.2d 609, error refused. 
Rights and duties after stopping at 
intersections generally see supra § 
359 c. 

Elements to he considered 

(1) Before one entering an inter¬ 
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section, after stopping for a stop 
sign, can be held negligent because 
of collision with approaching auto¬ 
mobile, it must appear that the ap¬ 
proaching automobile was at a point 
which, after considoriing its speed, 
indicated that it was within the lim¬ 
it of danger and that to proceed 
would be imprudent.—Meyer v. Hart¬ 
ford Bros. Gravel Co., 14 NW.2d 660, 
144 Neb. 808. 

(2) Distance and speed of truck 
were among elements for considera¬ 
tion in determining whether motorist 
approaching intersection had reason¬ 
able opportunity, after stopping at 
stop sign before entering intersec¬ 
tion, to reach farther side of high¬ 
way without danger of collision with 
truck.—^Hill v. Jaiison, 31 A.2d 236, 
139 Me. 344. 

80. Pa.—Reiter v. Andrews, 38 A 2d 
608, 155 Pa.Super. 449. 

81. U.S.—Van Wie v. U. S., D.C. 
Iowa, 77 F.Supp. 22. 

Mich—Heckler v. Laing, 1 N.W.2d 
484, 300 Mich. 139—Gallagher v- 
Walter, 299 N.W. 811, 299 Mich. 69 
—Shoniker v. English, 235 N.W. 
866, 254 Mich. 76. 

Neb.—Meyer v. Hartford Bros. Grav¬ 
el Co., 14 N.W.2d 660, 144 Neb. 808. 
Pa.—Reiter v. Andrews, 38 A. 2d 508, 
155 Pa.Super. 449. 

82. Mich.—Shoniker v. English, 235 
N.W. 866, 254 Mich. 76. 

Pa.—Reiter v. Andrews, 38 A.2d 508, 
155 Pa.Super. 449. 
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cording to some authorities, failure to obey a stop 
sign is not negligence per se,^^ qj- even prima facie 
negligence,but is merely evidence of negli- 
geiice.ss There is also authority, however, holding 
that failure of a driver to stop in accordance with 
a stop sign may constitute negligence per se.^® 
Where there is no statute requiring persons oper¬ 
ating motor vehicles at an intersection to stop in 
obedience to a stop sign, a failure to observe such 
a sign does not constitute negligence as a matter 
■of law.87 

(2) Place of Stopping 

Under some regulations a stop sign requires drivers 
lo stop thereat; but a stop at the sign is not always 
sufficient, as, for example, where the duty of the driver 
is to stop at a point where he can see approaching traf¬ 
fic. 

Under some regulations dealing with stop signs, 
the stop must be made at the stop sign,SS and stop¬ 
ping thereat constitutes a substantial compliance 
with the duties imposed on drivers by the sign.SS 
However, a stop only at the stop sign is not always 
sufficient,^® for such a sign ordinarily imposes a 
duty to stop where stopping will be efficient and 
meet the purpose of the warning,91 and requires 
him to stop at a position where he can see approach¬ 
ing traffic along the intersecting highway.® 2 

Property line. Under some statutes a driver 
meeting a stop sign at an intersection is required to 


stop at the place where the street on which he is 
proceeding meets the prolongation of the nearest 
property line of the intersecting street.®® Such a 
statute requires the driver to stop before passing 
beyond the property line and into the intersec¬ 
tion and, if there is no property line at the par¬ 
ticular intersection which would be reasonably ob¬ 
servable by the driver, the duty of the driver is 
measured by the usual standards of reasonable care, 
taking into consideration the fact that he has been 
warned by the sign.® 5 Under provisions of this na¬ 
ture requiring vehicles to stop at the property line, 
and also providing for stop signs to be placed at or 
near the property line, it has been held that a full 
stop at the location of the stop sign meets the re¬ 
quirements of the statute, save in the exceptional 
case where the sign is obviously not at or near the 
property line.®® However, under regulations which, 
although requiring the stop to be made at the prop¬ 
erty line, provide for stop signs to be placed as 
near as practicable to the traveled portion of the 
highway at the entrance to which the stop is to be 
made, a stop at the stop sign is not necessarily suf¬ 
ficient.®^ 

§ 361. Reliance on Care of Other Drivers 

At a street or highway Intersection, unless the cir¬ 
cumstances apprise him to the contrary, the driver of 
a motor vehicle is not required to anticipate violation 
of the law or the rules of the road by others, but rather 


83. N.C.—Groome v. Davis, 2 S.E.2d 
771, 215 N.C. 510. 

B.I—Audette v. New England 
Transp. Co., 46 A.2d 570, 71 H.I. 
420. 

84. N.C.—Groome v. Davis, 2 S.E.2d 
771, 215 N.C. 510. 

85. N.C.—Groome v. Davis, supra, 

86. Ala.—Harris v. Blythe, 130 So. 
548, 222 Ala. 48. 

Mich.—Heckler v. Laing, 1 N.W.2d 
484. 300 Mich. 139. 

Pa.—Morrison v. Ritter, Com.Pl., 20 
Erie Co. 381. 

87. Mo.—^Rodenkirch v. Nemnich, 
App., 168 S.W.2d 977, 979. 

“The State Highway Department, 
by erecting such signs at highway 
intersections, cannot create a stand* 
ard of conduct for drivers of motor 
vehicles, violation of which the 
courts must declare to be negligence 
regardless of all other facts and cir¬ 
cumstances.”—^Rodenkirch v. Nem¬ 
nich, supra. 

88. Ohio.—^Hansen v. Goetz, App., 46 
N.E.2d 293. 

Time and place of stopping at inter¬ 
sections generally see supra § 359 
b (2), 

Proceeding across crosswalk 

The driver may not drive past the 


stop sign and across a crossw'alk un¬ 
til he reaches the extended curb line 
of the intersecting street, since the 
purpose of the regulation is to pro¬ 
vide for the stopping of the vehicle 
before reaching a point where pedes¬ 
trians cross.—^Hansen v. Goetz, su¬ 
pra. 

89. Mich.—^Anderson v. Detroit Mo¬ 
tor bus Co., 214 N.W. 172, 239 Mich. 
390. 

90. U.S.—Campbell v. Kozera, D.C. 
Cal., 63 F.Supp. 251. 

Va.—Otey v. Blessing, 197 S.E. 409, 
170 Va 542. 

Wash—Angelo v. Lawson, 173 P.2d 
124, 26 Wash.2d 198. 

Wis.—^Pettera v. Collins, 233 N.W. 
545, 203 Wis. 81—Svenson v. Von- 
drak, 227 N.W. 240, 200 Wis. 312. 

91. Miss,—^Avent v Tucker, 194 So. 
596, 188 Miss. 207. 

Wash.—Hamilton v. Cadwell, 81 P- 
2d 815, 195 Wasn. 683. 

Wis.—-Pettera v. Collins, 233 N.W. 
545, 203 Wis 81—Svenson v. Von- 
drak, 227 N.W. 240. 200 Wis. 312. 

92. Wash.—Angelo v. Lawson, 173 
P.2d 124, 26 Wash.2d 198. 

Wis.—Gumm v. Koepke, 278 N.W. 
447, 227 Wis, 635—Svenson v. Von- 
drak, 227 N.W. 240, 200 Wis, 312. 
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93. Conn.—Olson v. Musselman, 15 
A.2d 879, 127 Conn. 228—Goldstein 
V Kaplan, 1G5 A. 794, 116 Conn. 
597. 

94. Conn.—Goldstein v. Kaplan, su¬ 
pra. 

95. Conn.—Olson v. Musselman, 15 
A.2d 879, 127 Conn. 228. 

96. Conn.—Guhring v. Gumpper, 169 
A. 189, 117 Conn. 548—Goldstein v. 
Kaplan. 165 A. 794, 116 Conn. 597. 

97. Conn.—Olson v, Musselman, 15 
A.2d 879, 127 Conn. 228. 

Determination of proper location of 
sign 

Some of the factors to be consid¬ 
ered in determining whether the sign 
was located as near as practicable to 
the traveled portion of the through 
way are a proper regard to the giv¬ 
ing of reasonable notice of the inter¬ 
section to drivers approaching it, and 
the particular circumstances exist- 
1 ing, such as the proximity of the sign 
to the through way, its proximity to 
the cross way, the point where it 
would naturally be most easily seen 
by the driver of the approaching car, 
and what location would involve the 
least likelihood of anything interfer¬ 
ing with his view of it—Losier v. 
Consumers Petroleum Corporation, 38 
A.2d 670, 131 Conn. 161. 



§ 361 


MOTOR VESICLES 


may assume that others will eomply therewith and exer¬ 
cise due Care; but the right to rely on the care of 
others does not relieve him of the duty of exercising 
care himself. 

At a street or highway intersection the driver of 
an automobile is not required to anticipate that the 
persons in charge of other vehicles will violate the 
law or rules of the road^^ or that an approaching 
motorist will be negligent and fail to exercise due 
care.®® Thus he is not bound to anticipate that an 
approaching motorist will be driving at an exces- 
sive speed, 1 that another driver will be unable to 
stop his vehicle,2 that an approaching motorist will 
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be driving on the wrong side of the road® or will 
■enter the intersection from the wrong way on a 
one-way street,^ or that others will enter the cross¬ 
ing or intersection against a traffic-light signal,^ 
A motorist is not required to foresee another's blind 
and uncompromising adherence to an undeviating 
line.® While a driver is bound to know that an ap¬ 
proaching motorist may contemplate a turn, and is 
under a duty to keep a reasonable lookout for ac¬ 
tion to that end,*^ he is not bound to anticipate that 
the driver of an approaching vehicle will suddenly 
turn in front of him or cut the corner to his left.® 


98, U.S—Van Wie v. U. S., D.C. 
Iowa, 77 F.Supp. 22. 

Cal.—Briggs v. Koyer, 32 P.2d 649, 
138 Cal.App. 487. 

Ga.—Corpus Juris cited lu Henne- 
mier v. Morris, 173 S.E. 924, 48 Ga. 
App. S40. 

Ind.—E. McGonigal, Inc. v. Ether- 
ington. App., 79 N'.E.2d 777—Earle 
V. Porter, 40 ]Sr.E.2d 381, 112 Ind. 
App. 71. 

Iowa.—Rogers v. Jefferson, 275 N.W. 
874, 224 Iowa 324. 

Mo.—Sponsler v. achroeder, App., 72 

S.W.2d 150. 

N.Y.—Walter v. State, 65 N.Y.S 2d 
378, 187 Misc. 1034. 

Or.—Stryker v. Hastie, 282 P, 1087, 
131 Or. 282. 

Pa.—Hayes v. Shomaker, 152 A 827, 
302 Pa. 72. 

42 C J p 971 note 55. 

Anticipating violations of rules of 
the road by others generally see 
supra § 270. 

Reliance: 

By favored or disfavored driver 
on care by the other see infra § 
363. 

On care of pedestrians see infra § 
3S6. 

Passing on wrong side 

A motorist who gave warning sig¬ 
nal of intention to make right turn 
into intersecting street which was 
partially barricaded was not required 
to anticipate that following motorist 
would attempt to pass on the right 
side.—Cottone v, Jones, La-App., 7 
So.2d 401. 

99. Ind.—^Drewrys Limited, U. S. A., 

V. Crippen, 44 NE.2d 1006, 113 Ind. 
App. 120. 

Md.—Clautice v. Murphy, 26 A.2d 406, 
180 Md. 658—Longenecker v. 

Zanghi, 2 A.2d 20, 175 Md. 307. 
Mich.—Henry v. Sanderson, 245 N. 

W. 517, 260 Mich. 563. 

Mo.—Sponsler v. Schroeder, App., 72 
S.W.2d 150. 

Or.—Stryker v. Hastie, 282 P. 1087, 
131 Or. 282. 

Pa.—^Van Tin© v. Cornelius, 50 A.2d 
299, 355 Pa. 584—^Luckenbaugh v. 
Haughawout, 46 A.2d 163, 353 Pa. 
528—Reiter v. Andrews, 38 A.2d 


508, 155 Pa.Super. 449—^Roth v. 

Hurd, 13 A.2d 891, 140 Pa.Super. 
401—Secfcjnger v. Economy Laun¬ 
dry, 3 A.2d 46, 133 Pa.Super. 414— 
Samuelson v. McClelland, 193 A. 
385, 127 Pa.Super. 209—^Haney v. 
Woolford, 188 A. 405, 124 Pa.Super. 
203—Probka v. Polls, 188 A. 393, 
124 Pa Super. 129—Stadale v. John 
J. Felin & Co., 181 A. 327, 119 Pa. 
Super. 364—Gooden v. Allan C. 
Hale, Inc., 176 A. 855, 116 Pa.Super. 
335—Fry v. Derito, 97 Pa.Super. 
131—Wenrich v. Layser, Com.Pl., 
39 Berks Co.L.J. 183—^Dresh v. 
Imes, Com.Pl., 37 Berks Co.L.J. 45 
—lono V. Kidd, Com.Pl., 32 Del.Co. 
400—Laycott v. McCready. Com.Pl., 
28 Del.Co. 333—^iVrmour v. Exhibi¬ 
tors Service Co, Com PI., 23 Erie 
Co 369—Schutzer v. Edward Smith 
Coal & Ice Co., Com.Pl., 48 Lack. 
Jur. 17—Lockard v. Barnett, Com. 
PI., 48 Lanc.L.Rev. 346—^Arnold v. 
Frey, Com.Pl., 52 York Leg.Roc. 
163. 

1. Cal.—Chapman v. Mason, 189 P.2d 
610, 83 Cal.App.2d 685—Harrison v. 
Mikelson, 32 P.2d 162, 138 Cal.App. 
370. 

La.—Fulmer v. IT. S. Fidelity & Guar¬ 
anty Go., Great American Indemni¬ 
ty Co., Intervener, App, 5 So.2d 
923, followed in Bacon v. U. S. Fi¬ 
delity & Guaranty Co., 5 So.2d 927 
and Hartford Fire Ins. Co. v. U. S. 
Fidelity & Guaranty Co,, 5 So 2d 
927—Lopez v. Bertel, App., 198 So. 
185. 

Md.—Yellow Cab Co. v. Bradin, 191 A. 
717, 172 Md. 388—Taxicab Co. v. 
Ottenritter, 135 A. 587, 151 Md. 525. 
Mich.—Bernstein v. Brody, 240 H.W. 
62, 256 Mich. 512. 

Mo.—Martin v. Kiefer, App., 95 S.W. 
2d 1214—Sponsler v. Schroeder, 
App, 72 S.W.2d 150—Stelmach v. 
Saul, App., 60 SW.2d 721. 

Mont.—^Flynn v. Helena Cab & Bus 
Co, 21 P.2d 1105, 94 Mont. 204. 

Or.—Lee v. Hoff, 97 P.2d 715, 163 Or. 
374—Stryker v. Hastie, 282 P. 1087, 
131 Or. 282. 

Pa.—Hayes v. Shomaker, 162 A. 827, 
302 Pa. 72. 

Va.—Angell v. McDaniel, 181 S.E. 
370, 165 Va. 1. 


Substantial Increase of speed 
Motorist was not bound to antici¬ 
pate that other motorist would in¬ 
crease his speed substantially as he 
approached point of collision.—^Pes¬ 
ter V. George, N.H., 26 N.W.2d 455. 

2. Mo.—Stelmach v. Saul, App., 50 
S.W.2d 721. 

Defective brakes 

Motorist, in forming Judgment that 
she could safely cross intersection, 
was not bound to anticipate that 
brakes of defendant's truck would 
not work and that driver of truck 
would swing truck to the right — 
Wright V. Barron, 28 N.W.2d 278, 318 
Mich. 409. 

3. Mo.—Martin v. Kiefer, App , 95 S. 
W.2d 1214. 

Pa—Kaiser Co. v. American Individ¬ 
ual Laundry Co., 10 A.2d 64, 138 
Pa.Supor. 124. 

4. La.—Daly v. Employers Liability 
Assur. Corporation, Limited, of 
London, England, App., 16 'So.2d 
396. 

5. La.—^Kientz v. Charles Dennery, 
Inc., 24 So.2d 292, 209 La. 144— 
Lopez V. Bertel, ‘App., 198 So. 185 
—Clark V. De Beer, App., 1S8 So. 
617—^Roll Osborn & Sons v. How- 
att, App., 167 So. 4G6—Buckley v. 
Featherstone Garage, 123 So. 446, 
11 La.App. 5G4 

Pa*—Graff v. Scott Bros., 1'72 A. 6'59. 
315 Pa. 2'62—Clark v. Philadelphia 
Housing Authority, Super., 55 A.2d 
435—Sommer v. Blacka, 34 A.2d 
830, 153 Pa.Super. 643—Taylor v. 
Burke, Com.Pl., 33 Del.Co. 660. 

6. Mont.—Flynn v. Helena Cab & 
Bus Co., 21 P.2d 110*5, 94 Mont. 
204. 

N.Y.—Ward v. Clark, 133 N.E. 443, 
332 N.Y. 195—Walter v. State, 65 
N.Y.'S 2d 378, 187 Misc. 1034— 

.Southcombe v. Coyle, 8 N.Y.S.2d 
657. 

7. N.H.—L'Esperance v. Sherburne, 
155 A. 203, 85 N.H. 103. 

8. Cal.—Smith v. Aggola, 81 P-2d 
997, 27 Cal.App.2d 7*50. 

Ind.—^Drewrys Limited, U. S. A., v 
Crippen, 44 N.E..2d 1006, 113 Ind. 
App. 120. 
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Authorized assumptions. Ordinarily, and unless 
and until the contrary has become apparent, a mo¬ 
torist is entitled to assume, and to act on the as¬ 


sumption, that others will observe the law and the 
rules of the road,® have their cars under control,^®* 
and exercise due care,^^ and that other vehicles will 


Wash.—Jamieson v. Taylor, 95 P.2d 
791, 1 Wash.2d 217. 

42 C.J. P 97'2 note 72. 

9. U S.— ^Corpus Juris cited In Niel¬ 
sen V. Richman, C.C.A.S.D., 114 P. 
2d 343, 349, certiorari denied Rich- 
man V, Nielson, 61 S.Ct. 172, 311 

U. 'S. VO'S, 85 L Ed. 458. 

Cal.—Thompson v. Fitzgerald, 271 P. 
1072, 205 Cal. 563—Simonsen v. L. 
J. Christopher Co., i200 P. 615, 186 
Cal. 786—dAngelo v. Esau, 93 P.2d 
205, 34 Cal.App.2d 130—Marshall v. 
Klatt, 64 P.2d llO'S, 19 Cal.App.2d 
110—Lree V. Stephens, 47 P.'2d 1105, 

8 Cal.App.2d 650—Cummins v. Yel¬ 
low & Checker Cab Co., 15 P.2d 536, 
127 CalApp 170—^Wixon v. Raisch 
Improvement Co, 26'6 P. 964, 91 ' 
Cal.App. 129. 

D C.—^Herndon v. Higdon, Mun.App., 
31 A.2d 854. 

Ind.—Kraning v. Bloxson, 5 N.E.2d 
649, 103 Ind App. 660, rehearing 
denied 9 N.E.2d 107, 103 Ind.App. 
660. 

Iowa—Rhinehart v. Shambaugh, 298 
N.W. 8'76. 230 Iowa 788—Banghart 

V. Meredith, 294 N.W 918, 229 Iowa 
608—Arends v. De Bruyn, 252 N.W. 
249, 217 Iowa 529—^Hartman v. Red 
Ball Transp. Co., 233 N.W. 23, 211 
Iowa 64—Lein v. John Morrell & 
Co, 224 N.W. 576, '207 Iowa 1271. 

La.—Harrell v. Goodwin, App., 32 
So 2d 758—Schexnaildre v. Bledsoe, 

' App., 194 So. 45—Thorgrimson v. 
Shreveport Yellow Cabs, App., 161 
iSo. 49—Chitwood v. King, App., 155 
So. 466—Michiels v. Oser, 139 So. 
49’7, 19 La.App. 24—^Wardlaw v. 

Harvey & Jones, App., 138 So 892 
—Stout V. Lewis, 123 So. 346, 11 
La.App. 503. 

■Me.—^Keller v. Banks, 15'6 A. 817, 130 
Me. 397—Richard v. Neault, 135 A. 
■524, 136 Me. 17. 

Mass.—Shockett v. Akeson, 37 N.E.2d 
1015, 310 Mass. i289—Morton v. 

Dobson, 30 N.E.2d 231, 307 Mass. 
394. 

Mich.—Saunders v. Joseph, 2 N.W.2d 
471, 300 Mich. 479—Arnold v. 

^Krug, 273 N.W. 322, 2'79 Mich. 702. 
Mo.—^Hornsby v. Fisher, 85 S.W.2d 
589. 

Neb.—McCulley v. Anderson, 227 N. 

W. 3-21, 119 Neb. 105. 

N.Y.—Shuman v. Hall, 158 N.E. 16, 
246 N.Y. 51—Boylan v. White- 
house, 242 N.Y.S. 11, '229 App.Div. 
372—Walter v. State, 65 N.Y.S.2d 
378, 187 Misc. 1034. 

Ohio.—Roberts v. Krasny, App., 40 
N.E.2d 4-5 8—Carle v. Courtright, 40 
N.E.2d 431, 69 Ohio App. 69, re¬ 
hearing denied 43 N.E.2d 296, 69 
Ohio App. 69. 


Or.—Knox v. Abrams, 286 P. 517, 13-2 
Or. 500. 

Pa.—Jones v. Williams, 58 A.2d 57, 
3'5S Pa. 559— Corpus Juris cited in 
Miller v. Southern Asphalt Co., 
171 A. 472, 474, 314 Pa. 289— 
Barton v. Franklin, 163 A. 621, 309 
Pa, 243—Arrigo v. LufE, Com.Pl., 
67 Montg.Co. 266. 

R. I.—^Higginbotham v. Young, 193 A- 
62'6, 59 R.I. 1. 

Tenn.—Wilson v. Mullen, 11 Tenn. 
App. 319. 

Va.—^Brown v. Wallace, 35 S.E.2d 793, 
184 Va. 670—^Penoso v. D. Pender 
Grocery Co., 13 6.E.2d 310, 177 Va. 
245. 

Wash.—^Metzger v. Moran, 96 P-2d 
580, 1 Wash.'2d 657—Stewart v. 
Steelman, 259 P. 1083, 145 Wash. 
292. 

Wis.—^Wilson v. Koch, 6 N.W.2d 659, 
241 Wis. 694. 

42 C.J. p 971 note 57. 

Passing 

Truck driver who made required 
signal of intention to make left turn 
had right to assume that driver of 
overtaking automobile would obey 
law and not attempt to pass him at 
intersection.—Miller v. Southern As¬ 
phalt Co., 171 A. 472, 314 Pa. 289. 
Position before turning 

A motorist following a driver of 
another automobile is entitled to as¬ 
sume that the driver in making a 
left or U-turn will govern his con¬ 
duct by provisions requiring the lat¬ 
ter to drive to the extreme left-hand 
side of that portion of the roadway 
lying to the right of the center of 
the public highway a reasonable dis¬ 
tance before making left turn.—Pe¬ 
terson V. Mayham, 116 P.2d 259, 10 
Wash.2d 111, j 

Police car 

j In action by motorist who as he 
was turning left at intersection be¬ 
came involved in collision with ap¬ 
proaching police car, where there 
was no external evidence to identify 
police car and its siren was not 
used, motorist could not be said to 
have been negligent in assuming that 
police car was an ordinary automo¬ 
bile driving at reasonable rate of 
speed.—Guthrie v. Thomas, 24 N.Y.S. 
2d 934, affirmed 24 N Y.S.2d 936, 260 
App.Div. 1041, appeal denied 25 N.Y. 

S. 2d 1001, 261 App.Div. 836 

10. -Cal—Marshall v. Klatt, 64 P.2d 
llOS, 19 Cal.App.i2d 110. 

Conn.—^Peckham v. Knofla, 36 A.2d 
740, 130 Conn. 646. 

La.—Fulmer v. U, S. Fidelity & 
Guaranty Co., Great American In¬ 
demnity Co., Intervener, App., 5 So. 
2d 923, followed in Bacon v. U, S. 
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Fidelity & Guaranty Co., 5 So.2(l 
927 and Hartford Fire Ins. Co. v- 

U. S. Fidelity & Guaranty Co., 5 
So.2d 927—Brunson v, Barnwell, 
124 So. 564, 11 La.App. 663. 

Md.—Clautice v. Murphy, 26 A.2d 
406, ISO Md. 658. 

Mich.—Schmidt v. Willbrant, 21 N.W. 
2d 194, 313 Mich. 450—Grodi v. 
Mierow, -221 N.W. 'QZl, 244 Mich. 
511—Hale v. Rogers, 221 N.W. 282, 
244 Mich. 69. 

Mont.—Flynn v. Helena Cab & Bus 
Co., 21 P.-2d IlOo, 94 Mont. 204. 

Pa.—^Hayes v. Shomaker, 152 A. 827, 
302 Pa. 72—^Boner v. Seuffert, 100 
Pa.Super. 369—^Dresh v. Imes, 37 
Berks Co.L.J. 45—^Murray v. Fin- 
nigan, Com.Pl., 31 Del.Co. 1S6— 
Phillips v. Aronimink Transp. Co., 
Com.Pl., i28 Del.Co. 467—^Armour v. 
Exhibitors Service Co., Com.Pl., 23 
Erie Co. 369—Arnold v. Frey, Com. 
PL, 52 York Leg.Rec. 1'63. 

Tenn.—^Duling v. Burnett. 124 S.W.2d 
294, 22 Tenn.App. 522—^Wilson v. 
Mullen, 11 Tenn.App. 319. 

42 C.J. p 972 notes 58, €8. 

11. U.S.—Corpus Juris cited in Niel¬ 
sen V. Richman, CC.A.S.D., 114 F, 
»2d 343, 349, certiorari denied Rich¬ 
man V. Nielson, 61 S.Ct. 172, 311 
US. 705, 85 L.Ed. 4'5S—Dubac v. 
M. & G. Convoy, D.C.Pa., 52 F. 
Supp. 414. 

Cal.—^Flores v. Fitzgerald, 268 P. 
369, 204 Cal. 374—^IVasham v. Peer¬ 
less Automatic Staple Mach. Co., 
113 P.2d 724, 45 Cal.App 2d 174— 
Bramble v. McEwan, 104 P.2d 1054, 
40 Cal.App.2d 400—dAngelo v. Esau, 
95 P.2d 1205, 34 Cal.App.2d 130— 
Clark V. Wallman, 2 P.2d 562, 116 
CaLApp. 278—^Wixon v. Raisch Im¬ 
provement Co., 266 P. 964, 91 Cal. 
App. T29. 

Conn.—Fitzhugh v. Bushnell, 174 A. 
80, 118 Conn. 677. 

Del.—Greenplate v. Lowth, 199 A. 

659, 9 W.W.Harr. 350. 

Iowa.—DeBuhr v. Taylor, 5 N.W.2d 
697, 232 Iowa 792. 

La.—Drake v. Hardware Mut. Cas¬ 
ualty Co., App., 194 So. 70—Austin 

V. Baker-Lawhon & Ford, App., ISS 
So. 416, followed in -Standard Gin & 
Manufacturing Co. v. Baker-Law¬ 
hon & Ford, 188 So. 4i20 and Em¬ 
ployers Casualty Co. v. Baker-Law¬ 
hon «Sc Ford, 188 So. 421—Bagley v. 
Standard CofEee Co,, App.. 168 So- 
350. 

Mass.—Shockett v. Akeson, 37 N.E.2d 
1015, 310 Mass. 289—Morton v. 

Dobson, 30 N.E 2d 231, 307 Mass. 
394. 

Mich.—Saunders v. Joseph, 2 N.W.'2d 
471, 300 Mich. 479—-Security Stor¬ 
age & Transfer Co. v. Quimby, 256 
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be proceeding at a reasonable, proper, and lawful 
speed, 12 and will slow down where necessary.i^ 
He may assume that vehicles approaching along the 
intersecting street will be on the portion of the 
street appropriated for travel in the direction in 
which they are proceeding,that a vehicle ap¬ 


proaching on its own right-hand side of the street 
will remain on that side,i5 that a vehicle approach¬ 
ing along the center of an intersecting street will 
continue in its line of travcli^ and not swerve to 
its left,!*^ that a vehicle approaching at a high rate 
of speed will continue straight across the intersec- 


N.W. 331, 2168 Mich. 259—Swain- 
ston V. Kennedy, 235 N.W. 1240, 2'53 
Mich. 518. 

Minn.—Jeddeloh v. Hockenhull, 18 K. 
W.2d 582, 219 Mmn. 541—Montague 

V. Loose-Wiles Biscuit Co., 261 IN'. 

W. 188, 194 Minn. 546. 

Mont.—^Flynn v. Helena Cab & Bus 
Co.. 21 P.'2d 1105, 94 Mont. 204. 
N.H—Mudgett v. McDonald, 161 A. 
33, 85 N.H. 508. 

N.J.—Le Bavin v. Suburban Gas Co., 
45 A.2d 664, 134 JST.J.Law 10. 

]Sr.T. —^Ward v. Clark, 133 IST.E. 443, 
232 N.Y. 195—Southcombe v. Coyle, 
8 NTS.2d 5-57. 

Pa—Miller v. Southern Asphalt Co., 
171 A. 47i2, 314 Pa. 289—Pellegrini 
V. Coll, 2 A.2d 491. 133 Pa Super. 
294—^Harris v. Moran, 182 A. 660, 
121 Pa.Super. 16—^Van Ronk v. 
Holland Laundry, 170 A. 470, 111 
Pa Super. 529. 

Tenn.-^Ledford v. Southeastern Mo¬ 
tor Truck Lines, App., 200 S.W.2d 
981—^Duling V. Burnett, 124 S.W, 
2d 294, 22 Tenn.App. 522. 

Vt.—Jasmin v. Parker, 148 A. 874, 
102 Vt. 405. 

Va.—Brown v. Wallace, 35 S.B.2d 
793, 184 Va. '570—Williams v, 

Greene, 26 S.E.2d 89. 181 Va. 707, 
Wash.—Saad v. Langworthy, 280 P. 
74, 153 Wash. 598. 

Wis.—Wilson V. Koch, 6 H.W.2d 659, 
241 Wis. 594—Ziomke v. Faber, 266 
N.W. 21'7, 221 Wis. 612—Grover v. 
Sherman, 252 N.W. 680, 214 Wis. 
15'2. 

42 C.J. p 972 note 59. 

Reliance on care of others generally 
see supra § 249. 

IiLteiLt to peimilt passage of vehicle 
Truck driver on superior highway, 
who decreased speed when automo¬ 
bile on inferior highway was ob¬ 
served approaching the intersection, 
had a right to assume that automo¬ 
bile driver intended to permit truck 
to pass when automobile was ob¬ 
served to stop or pause.—^Sibille v. 
Highway Ins. Underwriters, La App., 
12 So.2d i62'5, followed in 12 So.fid 
631. 

12. U.S.—^Autrey v. Swisher, C.C-A. 
Fla,, 155 F.2d 18— Corpus Juris 
cited in Nielsen v. Richman, C C. 
A.S D., 114 P.2d 343, 349, certiorari 
denied Richman v. Nielson, 61 S.Ct. 
172, 311 U.S. 705, 85 L.Ed. 458— 
Henry W. Putnam Memorial Hos¬ 
pital V. Allen, C.C.A.Vt., 34 F.'2d 
927. 

Ariz.—Hall v. Wallace, 130 P.2d 36, 
69 Ariz. 603, followed in 130 P.2d 


39, 15 9 Ariz. 510, 511, two cases, and 
Hall V. Schuyler, 130 P.‘2d 40, 59 
Anz- 512. 

Cal.—^Dickinson v. Pacific Greyhound 
Lines. 131 P.2d 401, 65 Cal.App.2d 
824—Shelton v. Ackerman, 4 P.2d 
■598, 1T7 Cal-App. 679. 

Colo.—^Amos V. Remington Arms Co., 
188 P.2d 896, 117 Colo. 399. 

Conn.—^Peckham v. Knofla, 36 A.2d 
740, 130 Conn. 646. 

Ind.—Jones v. Kasper, 33 N.E 2d 816, 
109 Ind.App. 465. 

Iowa.—^Enfield v. Butler, '264 N.W. 
>546, 221 Iowa 616—Shuck v. Keefe, 
218 N.W. 31, 205 Iowa 3G5. 

Ky.—Gartrell v. Harris’ Coadm'x, 187 
S.W.2d 1019, 300 Ky. 82—Ruther¬ 
ford V. Smith. 145 S.W.2d 533, 284 
Ky. 592. 

La.—^Fulmer v. U. S. Fidelity & 
Guaranty Co., Great American In¬ 
demnity Co., Intervener, App., 5 
So.2d 923, followed in Bacon v. U. 
S. Fidelity & Guaranty Co , 5 So. 
2d 927 and Hartford Fire Ins. Co. 
V. U. S. Fidelity & Guaranty Co., 6 
So.2d 927—Stuckey v. Hayden, 
App., 3 So.2d 443—Sweeney v. Nev 
Orleans Public Service, App, IS. 
So. 740—^Bagley v. Standard Coffee 
Co., App., 168 So. 350—Blevins % 
Drake-Lindsay Co., App., 144 So. 
2'57—^Hamilton v. Lee, App, 144 So. 
1249—^Brown v. Dalton, App., 143 
•So. 672. 

Me.—Gold V. Portland Lumber Corpo¬ 
ration, 16 A.2d 111, 137 Me. 143. 

Mich.—^Anderson v. Detroit Motorbus 
Co., 214 N.W. 172, 239 Mich. 390. 

Mo —Hopkins V. Highland Dairy 
Farms Co., 159 S.W.2d 264, 348 
Mo. 1158. 

N'.T.—^Lee v. City Brewing Corpora¬ 
tion, 18 N.E.2d 6-28, 279 NY. 380— 
Goschar v. Bauer, 13 N.Y.S.2d 328 
—Marks v. Thompson, 1 N.Y.S.2d 
216. 

Ohio.—Carle v. Courtright, 40 NE.2d 
431, 69 Ohio App. 69, rehearing de¬ 
nied 43 N.E.2d 296, 69 Ohio App. 
69. 

Pa.—Renz v. Hazlett, 198 A, 675, 330 
Pa. 306—^Hayes v. Shomaker, 152 A. 
827, 302 Pa. 72—^Korenkiewicz v. 
York Motor Express Co., 10 A.Sd 
864, 138 Pa.Super. 210—Boner v. 
Seuffert, 100 Pa.'Super. 369—^Ar¬ 
mour V. Exhibitors Service Co, 
Com.PL, 23 Erie Co. 369—Schutzer 
V. Edward Smith Coal & Ice Co., 
Com PL, 48 Lack.Jur. 17—Sassman 
V. Deger, Com.Pl., 63 Montg.Co. 81 
—^Arnold v. Prey, Com.Pl., 62 York 
Leg.Rec. 163. 


Tenn —^IVilson v. Mullen, 11 Tenn. 
App. 319. 

Tex.—Roddy v. Herren, Civ.App., 125 
S.W.2d 1057. 

Wash.—Huber v. Ilemnch Brewing 
iCo., 62 p.2d 451, 18S Wash. 235— 
Swanson v. Sewall, 48 P.2d 939 , 
183 Wash. 462—McIntyre v. Erick¬ 
son, 12 P.2d 399, 168 Wash, 355— 
Thompson v. Fiorito, 9 P.2d 789, 
,167 Wash. 495, affirmed 12 P.i2d 
1119, 167 Wash. 495—Martin v. 
Westinghouse Electric & Mfg. Co., 
297 P. 1098, 162 Wash. 150—Mc¬ 
Hugh V. Mason, 283 P. 184, 154 
Wash. 572—Saad v. Langworthy, 
280 P. 74, 153 Wash. 59S. 

Wis.—Becker v. Luick, 264 N.W. 242, 
220 Wis 481—Zurn v. Whatley, 261 
N.W. 435, 213 Wis 365. 

Wyo.—Ries v. Cheyenne Cab & 
Transfer Co., >79 P.2d 4G8, 63 Wyo. 
104. 

42 C.J. p 972 note 60. 

13. Mich.—^ITale v. Rogers, 221 N.W. 
282, 244 Mich 69—Anderson v. De¬ 
troit Motorbus Co., 214 N.W. 17'2, 
239 Mich. 300. 

Mont.—^Flynn v. Helena Cab &. Bus 
Co., 21 P.i2d 1105, 94 Mont. 204. 
Tex.—Roddy v. Herron, Civ.App, 125 
■S.W.2d 1057—'Schuhmacher Co. v. 
Bahn, Civ.App., 78 S.W.2d 205, 
error dismissed. 

‘*Slow^» sign 

Driver who knew of "Slow” sign 
on intersecting road was warranted 
in assuming that it was placed there 
by proper authority and was entitled 
to take it into consideration m de¬ 
termining his movement toward the 
intersection.—Rogers v. Jefferson, 
277 N.W. 570, '223 Iowa 718—Rogers 
V. Jefferson, 272 N.W. 53i2, 223 Iowa 
718. 

14. Kan.—Jones v. McCullough, 83 
P 2d G69, 148 Kan. 561. 

Pa.—Gaskill v. Melella, 18 A.2d 456, 
144 Pa.Super. 78. 

42 C.J. p 972 note 61. 

15- Conn.—Graveline v. Livingston, 
34 A.2d 732, 130 Conn 39'7. 

La.—Bryan v. Magnolia Gas Co., 127 
So. 124, 13 La.App. 5i2. 

Mich.—Anderson v. Detroit Motorbus 
Co., 214 N.W. 172, 239 Mich. 390. 
Mo—Moore v. Fitzpatrick, App.. 31 
■S.W.2d 590. 

42 C.J. p 972 note 62. 

16. Ohio.—Gratziano v. Grady, App., 
78 N.E.2d 767. 

17. Mo.—^Hopkins v. Sweeney Auto. 
•School Co., App., 196 S.W. 7'72. 

42 C.J. p 972 note 63. 
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tion rather than make a turn,18 and that a vehicle 
making a turn will make the turn in a proper man¬ 
nerly and keep to its’ own side of the road.20 

Further, a driver approaching and entering a 
crossing or intersection ordinarily may assume that 
an approaching motorist will keep a proper look¬ 
out,21 observe a signal of an intent to turn,22 and 
give proper warning signals where necessary ;23 
that traffic light signals are understood and will be 
observed;24 that other vehicles will respect his pri¬ 
ority of approach where he has reached the inter¬ 


section first that vehicles on an intersecting one¬ 
way street will not be driven thereon in the wrong 
direction and that all the safety appliances and 
equipment of an approaching vehicle are fully un¬ 
der the control of its operator.y*^ 

A driver, unless put on notice to the contrary, 
may assume that motorists on the intersecting street 
who are under a duty to stop before entering the 
intersection will do so, 28 as, for example, where 
they are required to stop by reason of traffic sig- 
nals29 or stop signs,^® and he may assume that they 


18. Pa.—Bew v. John Daley, Inc., 
103 A. 83i2, 260 Pa. 418. 

19. Cal.—Brown v. Yocum, 298 P. 
845, 113 Cal.App. 621. 

Pa.—Lieb v. Wawa Dairy Farms, 194 
A. 758, 129 Pa Super. 70. 

Vt.—^Leclair v. Boudreau, 143 A. 401, 
101 Vt. 270, 63 AL.R. 1427. 

42 C.J. P 97'2 note 66. 

Duties in turning” see infra § 367. 

20. Pa.—^Bew v. John Daley, Inc., 
103 A. 832, 260 Pa. 418. 

42 O-J. p 972 note 67. 

21. La.—^Brunson v. Barnwell, 124 

So. 564, 11 La.App. 663. 

Mich.—Grodi v. Mierow, 221 N.W. 

'637, 244 Mich. 511. 

Minn,—Olson v. Anderson, 28 N.W.'2d 
66. 224 Minn. 216 

Mont.—^Flynn v. Helena Cab & Bus 
Co , 21 P.2d 1105, 94 Mont. 204. 

Va.—Stratton v. Bergman, 192 S.E, 
813, 169 Va. 249. 

22. Vt.—Jasmin v. Parker, 148 A. 
874, 102 Vt. 405. 

23. Conn.—Zint v. Wheeler, 169 A, 
'52, 117 Conn. 484. 

N.T.—^Lee v. City Brewing Corpora¬ 
tion, 18 N.E.2d 628, 279 N.T. 380. 

24. La.—^Kientz v. Charles Dennery, 
Inc., 24 eo.2d 29i2, 209 La. 144— 
Clark V. De Beer, App., 188 So. 517 
—Roll Osborn & Sons v. Howatt, 
App., 167 So. 4'66—Buckley v. 
Featherstone Garage, 123 So. 446, 
11 La.App. 564. 

Wash—^Church v. Shaffer, 297 P. 
1097, 16'2 Wash. 126. 

25. La.—Bagley v. Standard Coffee 
Co., App., 168 So. 3'50. 

Pa.—Schlossstein v. Bernstein, 142 
A. 324, 293 Pa. 245—Rowlands v. 
Kittle, Com.Pl., 36 Luz.Leg.Reg. 
373. 

26. Mass.—^Widronak v. Lord, 168 N. 
E. 1799, 269 Mass. 238. 

Wash.—Mathias v. Eichelberger, 45 
P.2d 619, 182 Wash. 185. 

27. U.S.—^Bramley v. Dilworth, C.C. 
A.Ohio, 274 F. '267. 

Va.—Stratton v. Bergman, 192 S.E. 
813, 169 Va. 249. 

28. Ark—Rexer v. Carter, 186 S.W. 
2d 147, 208 Ark. 342. 


Cal.—Pollind v, Polich, 177 P.2d >63, 
78 Cal App.2d 87. 

La.—^Firemen's Ins. Co. v. Boggs, 
App., 23 So.2d 630—^Hero v. Toye 
Bros. Yellow Cab Co., App., 19 So. 
2d 887—^Termini v. Aetna Life Ins. 
Co., App., 19 So.'2d 286—Wardlaw v. 
Harvey & Jones, App., 138 So. 892 
—Bannon v. Picou, 132 So. 390, 15 
La.App. 511. 

Mich.—Schmidt v. Willbrant, 21 N. 
W.i2d 194, 313 Mich. 450—Breker 
V. Rosema, 4 N.W 2d 57. 310 Mich. 
685, 141 A.L.R. 867—Rife v. Cole- 
stock, 297 N.W. 238, 297 Mich. 194 
—^Rugenstein v. Orr’s Estate, 297 
N.W. 62, 297 Mich. 37—Campbell 
V. Osterland, 277 N.W. 875, '283 
Mich. 175—^Potter v. Felician Sis¬ 
ters Home for Orphans, Detroit, 
Mich., 274 N.W. 725, 281 Mich. 101 
—Arnold v. Krug, t273 N.W. 322, 
279 Mich. 702—^Marciniak v. Sun- 
deen, 270 N.W. 729, 278 Mich. 407— 
Weil V. Longyear, '248 N.W. 536, 
263 Mich. '22—^Townshend v Read¬ 
er, 233 N.W. 381, 252 Mich. 465— 
Haynes v. Clark, i233 N.W. 321, 252 
Mich. 295. 

Minn.—Shockman v. Union Transfer 
Co, 19 N.W.2d 81'2, 220 Minn. 334. 

N.M.—Bunton v. Hull, 177 P.2d 168, 
'51 N.M. 5. 

Pa.—^Holt V. Pariser, 64 A.2d 89, 161 
Pa.'Super. 315—^Reiter v. Andrews, 
38 A.2d 508, 155 Pa.Super. 449— 
Torrens v. Belfatto, 176 A. 533, 
116 Pa.Super. 339—Smith v. Kurtz, 
34 Pa.Dist, & Co. 439. I 

S.D.—Miller v. Stevens, 256 N.W. 
152, 63 S.D. 10. 

Wash.—^Metzger v. Moran, 9'6 P.2d 
580, 1 Wash.t2d 657—Nystuen v. 
•Spokane County, 77 P.2d 1002, 194 
Wash. 312. 

Wis.—Becker v. Luick, 264 N.W. 242, 
220 Wis. 481. 

42 C.J. p 971 note 57 [b]. 

28. U.S.—^Foresman v. Pepin, D.C. 
Pa., 71 F.Supp. 772, affirmed 161 F. 
2d 872. 

Mich.—Oppenheimer v. Simpson, 248 
N.W. 580, 263 Mich. 166—Travis v. 
Eisenlord, 239 N.W. 304, 2*56 Mich. 
'2'64. 

Pa.—Graff v. Scott Bros., 172 A. 659, 
315 Pa. 262—^Roth v. Hurd, 13 A.2d 
891, 140 Pa. Super. 401—^Dunn v- 
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Philadelphia Rural Transit Co., 169 
A. 258, 111 Pa.Super. 102—Murray 
V. Fmnigan, Com.Pl., 31 Del.Co. IS6. 
Wash.—West Coast Transport Co. v- 
Landin, 60 P.2d 704, 187 Wash. 556. 
Wis.—Wilson v. Koch, 6 N.W.2d 659, 
241 W^is. 694. 

Going through second stop signal 
Driver entering intersection on go 
signal who observed motorist driving 
through one stop signal was not 
chargeable with knowledge that mo¬ 
torist would continue to violate law 
and go through second stop signal.— 
Geddes & Moss Undertaking & Em¬ 
balming Co. V. Dunne, La.App., 165 
So. 8'79. 

30. U.S.—Van Wie v. U. S., D.C. 
Iowa, 77 F Supp. '22—^IVfann v. 
Funk, D.C.Pa., 60 F.Supp. 306, af¬ 
firmed, C.C.A., 141 F.2d '260. 

Ala.—Johnston v. Weissinger, 143 So. 
464, 225 Ala. 425. 

Cal.—^Bechtold v. Bishop «fe Co., 105 
P.2d 984, 16 Cal.2d 285—MeSweeney 

V. East Bay Transit Co, 141 P.2d 
787, 60 Cal.App.2d 807—^Hodges v. 
MoCullom, 117 P.i2d 44, 47 Cal. 
App.2d 41. 

Conn.—Graveline v. Livingston, 34 A. 

2d 732, 130 Conn. 397. 

Ga.—Hennemier v. Morris, 173 S.E. 

924, 48 Ga.App. 840. 

Ill.—Roberts v. Cipfl, 40 N.B 2d 629, 
313 Ill.App. 373. 

Iowa.—'Schwickerath v. Maas, 297 N. 

W. 248, 230 Iowa 329—^Hogan v. 
Nesbit, 246 N.W. 270, 216 Iowa 
76. 

Kan.—^Keir v. Trager, 7 P.2d 49, 134 
Kan. 506, 81 A.L.R. 181. 

Ky.—^Mullen v. Coleman, 179 S.W.'2d 
•600, 297 Ky. 351. 

La.—^Droddy v. Southern Bus Lines, 
App., 26 So.2d 761—Termini v. 
JEtna Life Ins. Co., App., 19 So.2d 
286. 

Me.—^Davis v. Simpson, 23 A.2d 320, 
138 Me. 137. 

Md.—^Pegelow v. Johnson, 9 A.t2d 645, 
177 Md. 345. 

Mich—^Rife v. Colestock, 297 N.W. 
238, 297 Mich. 194. 

Minn.—Olson v. Anderson, 28 N.W.2d 
'66, 234 Mmn. 216—^Zickrick v. 

Strathern, 1 N.W.2d 134, 211 Minn. 
329. 



§ 361 


MOTOR VEHICLES 


60 C.J.S. 


will stop at a proper place.^i 

Where two cars approach an intersection in op¬ 
posite directions, the driver of each is entitled to 
assume that the other, having given no signal of 
intention to turn, will proceed straight across the 
intersection^2 and will not, without reasonable 
warning, make a left turn and cross his path^^ or 
strike his vehicle.^^ 

Not relieved of duty of care. The right to rely 
on other drivers exercising due care and observing 
regulations docs not -extend so far as to authorize 
a driver, because of such reliance, to omit any of 
the care or caution which the law requires of him.35 
Thus, the right of a motorist to assume that a ve¬ 
hicle on an intersecting street will be brought to a 
stop before entering the intersection does not en¬ 
title him to exceed the speed limit,36 to disregard 
other traffic regulations,^'^ or to disregard the rights 


of those wishing and entitled to enter or cross the 
intersection 8 it does not lessen his duty to ex¬ 
ercise reasonable prudence.^^ 

Unauthorised ass^implions. A driver is not war¬ 
ranted in assuming that the driver -of an approach¬ 
ing car is exercising or will exercise due care where 
the circumstances are such as apprise or should ap¬ 
prise him that such is not the case.'^O Thus, where 
he sees that an -automobile approaching on an in¬ 
tersecting highway is traveling at an unlawful or 
excessive rate of speed, he is not necessarily justi¬ 
fied in assuming that the driver of such vehicle will 
reduce his speed,especially where the latter has 
increased his speed.Obviously one who is ap¬ 
proaching an intersection and who sees another mo¬ 
tor vehicle approaching at a speed considerably in 
excess of the legal speed limit has no right to as¬ 
sume and act on the assumption that the latter ve¬ 
hicle is traveling no faster than the legal speed.43 


Mo—Lord V. Austin, App , 39 S.W.2d 
57*5. 

N.M.—Mayfield v. Crowdus, 35 P.i2d 
291, 38 NM. 471. 

ISr.T.— Walter v. State. 65 N.T.S.2d 
378, 187 Misc. 1034. 

N.C.—^Reeves v. Staley, 18 S.E.2d '239, 
■220 N.C. 573. 

Or.—Cameron y, Goree, 189 P.2d 696, 
Pa.—Jones v. Williams, 58 A,2d 57, 
358 Pa. 659. 

B.I.—Fournier v. Goulet, 26 A.2d 480, 
68 R.I. 63. 

Wash.—^West Coast Transport Co. 
V. Landin, 60 P.2d '704, 187 Wash. 
6'5-6 

Wis.—Klas V. Fenshe, 2i2 N'.W.2d 596, 
248 Wis. '534 —Schmit v Jansen, 20 
3Sr.W.2d 542, '247 Wis. 648, 162 A.L. 
R. 925—Zurn v. Whatley, 2-51 N.W. 
435, 213 Wis. 365. 

Absence of slg’nal to proceed 

Where motorist approaching ar¬ 
terial highway stopped at the stop 
sign, a driver of an automobile on 
the arterial highway had right to as¬ 
sume that he could proceed along the 
highway in safety if the other mo¬ 
torist gave no signal of his purpose 
to proceed.—Otey v. Blessing, 197 S. 
E. 409, 170 Va. 642. 

31. U.'S.—Campbell v. Kozera, D.C. 
Cal., 63 F.Supp. 251. 

Wash.—Murray v. Banning, 134 P.«2d 
715, 17 Wash.2d 1. 

ITeutral ground 

A driver may assume that others 
will stop on neutral ground where 
they are under a duty so to do.— 
Neel V. Massachusetts Bonding & In¬ 
surance Co., La.App., 13 So.'2d 393— 
Manuel v. Bradford, La.App., 166 So 
1657—iCioltua v. Patton, La.App., 148 
So. 729. 

32. Conn.—^Berman v. Stancliff, 167 
A. 7'28, 117 Conn. 218. 

42 C.J. p 972 note 69. 


33. U.S.—^Woody V. Utah Power & 
Light Co., C.C.A.Utah, 54 F.2d 220. 

La—'Scaife v. Clifton. App., 160 So. 
142. 

Mich—Routt V. Berridge, 1293 N.W. 

900, 294 Mich. 666. 

4'2 C.J. p 972 note 70. 

34. Pa.—'Coleman v. Patton, 84 Pa 
Super. 555. 

35. Cal.—Flores v. Fitzgerald, 2-68 P 
369, 204 Cal. 374—Clark v. Wall- 
man, '2 P.2d 662, 116 Cal App. 278— 
Truitner v. Knight, 257 P. 451 
(first case) 83 Cal.App. 797—Truit¬ 
ner V. Knight, 257 P. 447, 83 Cal. 
App. 6-55. 

La.—Genovese v. Daigle, App., 17 
So.3d 736. 

Pa—Schall v. Penn Transit Co., 42 A. 
2d 278, 352 Pa. 129—Samuelson v. 
McClelland, 193 A. 385, 127 Pa 
Super. 209—^Haney v. Woolford, 
188 A. 405, 124 Pa.Super. 208— 
Gooden v. Allan C. Hale, Inc., 176 
A. 855, 116 Pa.Super. 335. 

Vt.—^Parro v. Meagher, 184 A. 885, 
108 Vt. 18'2. 

Wash.—Saad v. Langworthy, 280 P. 

74, 153 Wash. 598. 

42 C.J. p 973 note 74. 

Failure to ascertain danger 
Rule that driver approaching in¬ 
tersection need not anticipate ex¬ 
cessive speed of drivers on intersect¬ 
ing street does not apply to driver 
who enters intersection at speed in¬ 
dicating failure to ascertain whether 
there was danger, and at time when 
driver cannot successfully cross in 
front of vehicle on intersecting 
street and vehicle on intersecting 
street cannot be stopped.—Battalora 
V. Carnahan Creamery, La.App,, 157 
So. 612. 


36. Cal.—Thompson v. Fitzgerald, 
i2-7l P. 1072, 20'5 Cal. 663. 

Neb.—McCulley v. Anderson, 227 N. 
W. 321, 119 Neb. 105. 

37. Neb.—McCulley v. Anderson, su¬ 
pra. 

38. Cal.—Thompson v. Fitzgerald, 
271 P. 1072, 205 Cal. 563. 

Neb.—McCulley v. Anderson, •227 N. 
W. 321, 119 Neb. 105. 

39. N.C.—Sebastian v. Horton Motor 
Lines, 197 S.E. 639, -213 N.C. 770. 

40. U.S.—U. S. V. Goldman, D.C.Pa, 
61 F-Supp. 315. 

Cal.—Poe V. Lawrence, 140 P.2d 136, 
60 Cal.App.2d li25. 

Minn.—Shockman v. Union Transfer 
Co., 19 N.W.2d 812, 220 Minn. 334. 
Neb.—^Andrews v. Clapper, 274 N.W. 
209, 133 Neb. 110. 

Pa.—Haney v. Woolford, 188 A. 405, 
124 Pa.Super. '208—Armour v. Ex¬ 
hibitors Service Co., Com.Pl., 23 
Erie Co. 3-69. 

R.I.—Gnmley v-. United Electric Rya. 

Co.. 4 A.2d 373, 62 R.I. 19i2. 

Vt.—Jasmin v. Parker, 148 A. 874, 
102 Vt 405. 

42 C.J. p 973 note 76. 

41. Iowa.—^Hittle v. Jones, 260 N.W. 
689, 217 Iowa 598. 

Pa.—Tomsel v. Green, 29 A.2d 339, 
150 Pa.Super. 54-7. 

Wash.—Heg v. Mullen, 197 P. 61, 115 
Wash. 2-5'2 

42. Mo.—^Hammond v. Emery-Bird- 
Thayer Dry Goods Co., 240 S.W. 
170. 

4<2 C.J. p 973 note 78. 

43. Vt.—^Elwell V. Barrows Coal Co., 
136 A. 20. 100 Vt 179. 

Wash—Heg v. Mullen, 197 P. 61, 116 
Wash. 252. 
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A driver approaching or entering a crossing or 
intersection who fails to exercise due care himself 
has no right to rely on the assumption that others 
will exercise due care and obey the law and rules 
of the road;44 such a motorist has no right to as¬ 
sume that other motorists approaching the intersec¬ 
tion are aware of his reckless and unlawful con- 
duct.45 In approaching or crossing an intersec¬ 
tion, a motorist must not act on improper assump¬ 
tions as to the intentions of those in charge of oth¬ 
er vehicles.46 An assumption that motorists will 
obey a statutory rule for the conduct of motorists 
who meet has no direct application to a situation 
which is not within the statute.47 

§ 362. Right of Way between Vehicles 

a. In general 

b. Particular rules and regulations 

c. Construction and effect in general 

i 

a. In G-eneral 

"Right of way" is the right of one vehicie to pro¬ 
ceed uninterruptedly in a iawful manner in the direc¬ 
tion in which it is moving in preference to another 
vehicle approaching from a different direction into its 
path. The purpose of rules and regulations with respect 
to right of way is to promote safety and prevent colli¬ 
sions and the stoppage of traffic. 

The term “right of way’' may be used in differ¬ 


ent senses.48 With respect to intersections, the 
term “right of way'' has been described as the right 
of one driver to cross before the other and it 
has been defined by statute as the right of a vehicle 
to proceed uninterrupted^' in a lawful manner in 
the direction in which it is moving in preference to 
another vehicle approaching from a different di¬ 
rection into its path.SO The right-of-way rule is a 
prescribed rule of conduct.®^ 

While various customary rules with respect to 
the right of way at intersections have grown up,®^ 
which rules are considered infra subdivision b of 
this section, it has also been held that, when two 
vehicles proceeding along intersecting streets are 
approaching an intersection, neither has, in the ab¬ 
sence of any governmental regulation, the right of 
way over the other,S3 but their rights are equal,S4 
and each is required merely to take reasonable care 
to avoid injury to the other,S5 so that which car 
may properly cross ahead of the other is a question 
depending on all the circumstances of the particu¬ 
lar case.ss The right of way between vehicles and 
pedestrians is considered infra § 388. 

The purpose of rules and regulations with respect 
to the right of way of vehicles at intersections gen¬ 
erally is to promote safety at intersections,S*^ and 
to prevent collisionsSS and, according to many de- 


44, Cal.—Simonsen v. L. J. Chris¬ 
topher Co., 200 P. 615, 186 Cal. 
786—^Poe V. Lawrence, 140 P.2d 13'6, 
60 Cal.App.2(i 125—^Doyle v. Loyd, 
114 P.2d 398, 45 Cal.App.-2d 493— 
Cummins v. Yellow & Checker Cab 
Co., 15 P.2d 536, 12-7 Cal.App. 170, 

N.C.^Groome v. Davis, 2 S.E.dd 771, 
215 N.C. 510, 

Vt.—^Parro v. Meagher, 184 A. 885, 
108 Vt. 182. 

45, Mo—Martin v. Kiefer, App., 95 
S.W.2d 1214. 

46, La—Cayard v. Carrollton Feed 
Co., 91 So. 437, 150 La. 1013. 

42 C J. p 960 note 35. 

47, ; N.H.—L’Esperance v. Sherburne, 
15-5 A. 203. 85 K.H. 103. 

Keeping to right 

Statute requiring both passing 
drivers to keep to right did not jus¬ 
tify one in assuming that other con¬ 
templating left turn would keep on 
right side.—L'Esperance v. Sher¬ 
burne, 'supra. 

48, Wis.—Pierner v. Mann, 2'5 N-W. 
■2d S3, 249 Wis. 469. 

49, Conn.—Lassow v. Bulkley, 45 A. 
2d 714, 715, 132 Conn. 476. 

50, Ohio.—^Williams v. Judd, App., 

34 N.E.i2d 799, 802—Kessler v. 

Brown, App., 32 N.E.2d 68, 71— 
Morns v. Bloomgren, 187 N.E. 24, 
127 Ohio App 147, 89 A.L.R. 831. 
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Other definition 

The right of way has also been 
defined by statute as “the privilege 
of the immediate use of the high¬ 
way."—Cranston v. Railway Express 
Agency, 297 K.W. 418, 419, 237 Wis. 
4'79. 

51. R.I.—^Dembicer v. Pawtucket 
Cabinet & Builders Finish Co., 193 
A. 622, 58 R.L 451. 

52. La.—Carkuff v. Geophysical 
Service, App., 179 So. 490. 

53. Ky.—Corpus Juris cited In 
Cook V. Gillespie, 82 S.W.2d 347, 
349, 259 Ky, 381. 

Wis.—Reynolds v. Madison Bus Co., 
26 N.W.'2d 653, 250 Wis. 294. 

42 C J. p 973 note 81. 

54. N.T.—Brillinger v. Ozias, 174 N. 
T.S. 282, 186 App.Div. 221. 

55. Mo.—Roberts v. Wilson, 33 S.W. 
2d 169, 2i2'5 Mo.App. 932. 

N.T.—^Brillinger v. Ozias, 174 N.T.S. 

282, 186 App.Div. 221. 

Wis.—Paluczak v. Jones, 245 N-W. 
i6'55, -209 Wis. 640. 

Conduct of person of ordinary care 

The rules of common law impose 
on each motorist the duty to use due 
care to avoid collision which is de¬ 
termined by what a person of ordi¬ 
nary care would do under like cir¬ 
cumstances.—^Vroman v. Upp, 77 P- 
2d 432, 158 Or. 597. 
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56. Mo.—^Minnis v. William J. Lemp 
Brewing Co., App., 236 S.W. 999. 

57. R.I.—^Dembicer v. Pawtucket 
Cabinet & Builders Finish Co., 193 
A. 6-22, 58 R.I. 451. 

42 C.J. p 975 note 6. 

Main purpose is to rectuire care of 
drivers commensurate vrith danger.— 
Shuman v. Hall. 158 N.E. 16, 246 N. 
T. 51. 

Convenience as well as safety 

N.D.—Pederson v. O’Rourke, 209 N. 

W. 798, 54 N.D. 422. 

42 C.J.'p 974 note 3. 

58. Conn.—^JMcNaught v. Smith, 17 
A.2d 771, 127 Conn 450. 

R.I.—Kelly V. Simpson, 144 A. 435, 
50 R.L 10. 

Va.—Independent Cab Ass'n v. 
Barksdale. 15 S.E.2d 112, 177 Va. 
1587. 

42 C.J. p 975 note 6. 

Determination of precedence 

The purpose of statutory rule pro¬ 
viding that vehicles approaching an 
intersection shall give right of 'way 
to those approaching intersection 
from the right is to direct the order 
of precedence as between motor ve¬ 
hicles which are traveling on inter¬ 
secting roads or streets in such man¬ 
ner that they will collide if neither 
vehicle yields the right of way.— 
Wlodkowski v. Terkaitis, Md., 57 A- 
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cisions on the question, to prevent the stoppage of 
traffic.®^ 

h. Particular Rules and Regulations 

(1) Relative position; direction of 

travel 

(2) Nature and importance of highway 

(3) First entry into intersection 

(4) Other rules and regulations 

(1) Relative Position; Direction of Travel 

The most practical and common regulation as to 
right of way gives to vehicles the right of way over 


other vehicies approaching from their left and requires 
them to yieid to vehicles approaching from their right. 

The most practical regulation, and the one which 
most generally prevails in the United States, with 
respect to the right of way as between two vehicles 
approaching an intersection at the same time, makes 
the right of way depend on the relative positions or 
directions of travel of the two vehicles, giving to 
vehicles the right of way over other vehicles ap¬ 
proaching from their left and requiring them to 
yield the right of way to vehicles approaching from 
their right.At least this is true at intersections 


2d 792—Taxicab Co. v. Ottenritter, 
135 A. 587, 151 Md. 525. 

59. Va.—Independent Cab Ass’n v. 
Barksdale, 15 S.B.2d 112, 177 Va. 
587—^McGowan v. Tayman, 132 S.E. 
316, 144 Va. 358. 

GO. U.S.—^Weakley v. U. S., C.C.A. 
Va., 158 P.2d 703—Walkup v. 
Bardsley, C.'C.A.Minn., Ill P.2d 789. 
Ala—Montgomery City Lines v. 
Moore, 34 So 2d 17'7, 33 Ala.App. 
388. 

Ariz.—^Hall v. Wallace, 130 B.‘2d 36, 
59 Ariz. 503, followed in 130 P.2d 
39, '59 Ariz. 510, 611, two cases, 
and Hall v. Schuyler, 130 P.2d 40, 
69 Anz. 512. 

Cal.—Leblanc v. Coverdale, 3 P<2d 
312, 213 Cal. 654—Green v. Pedigo, 
170 P.2d 999, 75 Cal.App.3d 300— 
Roselle v. Beach, 125 P 2d 77, 51 
'Cal.App.2d '579—Casselman v. Hart¬ 
ford Accident & Indemnity Co, 98 
P.2d 539, 36 Cal.App'2d 700. 

Conn.—Squires v. Wolcott, 52 A.2d 
305, 133 Conn. 449—Service Fire 
Ins. Co. v. Brodner, 33 A.2d 138, 
130 Conn. 023—Hansen v. Costello, 
5 A.2d 880, 125 Conn. 386—Carlin 
V. Haas, 19,9 A. 430, 124 Conn 259— 
Barry v. Leiss, 147 A. 18, 109 

Conn. 484. 

D.C.—^Herndon v. Higdon, Mun App., 
31 A.2d 854. 

Fla.-Kahn v. Wolf, 10 So.2d 553. 151 
Fla. 863. 

Ga.—Smoltzer v. Atlanta Coach Co., 
176 S.E. S4'6, 49 Ga.App. 755— Cor¬ 
pus Juris cited in. Brown v. San¬ 
ders. 160 iSE. 542. 643, 44 G8..App, 
114. 

Ill.—^Wheeler v. Rudek, 65 IT.B.2d 
611, 328 Ill.App. 283, reversed on 
other grounds 74 N.E.2d 6Ul, 397 
Ill. 438—J. A. Lavery Motor Co. v. 
Weil, 35 N'.E.2d 390, 311 Ill.App. 
1241—Singer v. Cross, 257 Ill.App. 
41—Harrison v U. S, Fidelity & 
Guaranty Co, 255 Ill.App. 263—■ 
L. B. Piper & Co. v. Yellow Cab 
Co., 246 Ill.App. 487. 

Iowa.—^Bletzer v. Wilson, 27'6 N.W. 
836, 224 Iowa 884—Smithson v. 

Mommsen, 276 N.W. 47, 224 Iowa 
307—Smith v. Lamb, 263 N'.W. 311, 
220 Iowa 835—Jelsma v. English, 
<231 N.W. 304, 210 Iowa 1066. 


La.—Prescott v. Rowland, App., 32 
So.2d 72—Tallo v. Smith, App., '25 
So 2d 114—Gulf Ins. Co. v. Robins, 
App., 15 So.2d 552—Epps v. Stand¬ 
ard Supply & Hardware Co., App., 

4 So.2d 790—^Dow v. Brown, App., 
193 So. 239—Rohleder v. Toye 
Bros. Yellow Cab Co, App., 185 So. 
'540—Becker v. U. S. Rubber Prod¬ 
ucts, App., 183 So. 596, amended 
on other grounds and reinstated 
'186 So. 99—^Wenholz v. New Am¬ 
sterdam Casualty Co., App., 181 So. 
222—Carkuff v. Geophysical Serv¬ 
ice, App., 179 So. 490—Bagley v. 
Standard Coffee Co., App., 1'68 So 
350—Biaggini v. Toye Bros. Yellow 
Cab Co , App., 163 So. 780—Long v. 
White, App., 149 So. 133—Labatt v. 
Bell Cabs, App, 145 So. i29C— 
Bailey v. Demourclle, 135 So. 623, 
1'7 La.App. 116, followed in East¬ 
man V Demourelle, 135 So. 6'25, 
17 La.App 119—^Plick v. Tusa, 124 
So. 678, 14 La App 330—Medley v. 
American Railway Express Co., 120 
So. 7'5, 9 La App. 702—^Dameron 

Pierson Co. v. Stafford, 1 La.App. 
506—^Bianchi v. Mussachi, 1 La. 
App. 291. 

Me—Davis v. Simpson, 23 A,2d 320, 
138 Me. 137—Collins v. Kelley, 179 
A, 65, 133 Me. 410. 

Md.—Longenecker v. Zanghi, 2 A.2d 
20, 175 Md. 307. 

Mich.—^Waling v. City of Detroit, 13 
N.\y.2d 246, 308 Mich. 163—Strong 
V. Kittenger, 1 N.W.2d 479. 300 
Mich, 126—Donnelly v. Chulski, 2G5 
N.W. 513, 275 Mich. 22—Faustman 
V. Hewitt, 264 N.W. 863, 274 Mich. 
458—Tregonning v. Castantini, 220 
N.V/. 171, 243 Mich. 233. 

Minn.—Mattfeld v. Nester, 32 N.W.2d 
291—Moore v. Kujath, 29 N.W.2d 
883, 225 Mmn. 107—Sanders v. Gil¬ 
bertson, 29 N.W.2d 357, 224 Minn. 
646—Krueger v. Sanford, 227 N.W. 
60, 178 Minn. 619. 

Mo.—Rosenkoetter v. Fleer, 155 S.W. 
2d 157—Banks v. Empire Dist. 
Electric Co., App., 4 S.W.2d 875. 

Neb.—Roberts v. Carlson, 8 N.W.2d 
175, 142 Neb. 851—Olson v. Lilley, 
2 N.W.2d 15, 140 Neb. 779—Plotkin 
V. Checker Cab Co., 274 N.W. 198, 
133 Neb. 1. 


Nev.—^Hilton v. Hymers, 65 P.2d 679, 
67 Nev. 391. 

N.H.—Copadis v. Raymond, 47 A 2d 
120, 94 N.H. 103. 

N.J.—Yates v. Madigan, 176 A. 362, 
114 N.J Law 258—^Durgett v. Pub¬ 
lic Service Co-ordinated Transport, 
150 A. 557, 8 N.J.Misc. 457—Mara- 
tea V. Dugan, 140 A. 316, 6 N.J. 
Misc. 172—Mulligan v. Losi, 139 A. 
387, 5 N.J.Misc. 1019. 

N.Y.—^Anderson v. Burkardt, 9 N.E. 
2d 929, 275 N.Y. 281—Plantz v. 
Greiner, 248 N.Y.S. 740, 232 App. 
Div. 73—Camden Fire Ins. Ass’n of 
Camden, N. J. v. Bleem, 227 NYS. 
746, 132 Misc. 22—^Areson v. Majek, 
65 N.Y.S 2d 474—Southcombe v. 
Coyle, 8 N.Y S.2d 557. 

N.D.—^Dclaloye v. Kaisershot, 10 N. 
W.2d 593, 72 ND. 637—Bagg v. Ot¬ 
ter Tail Power Co., 297 N.W. 774, 
70 N.D. 704. 

Ohio.—Franz v. Levine, 51 N.E.2d 219, 
72 Ohio App. 280—Sherburn v. 
Armstrong, App , 42 N.E.2d 716— 
Williams v. Judd, App., 34 N.E.2d 
79!)—Frey v. E. G. Buchseib, Inc„ 
App., 33 N.E.2d 862—General Ex¬ 
change Ins. Co. V. Ehzer, App, 31 
N E.2d 147—^Wade v. Schneider, 25 
N.E 2d 290, 63 Ohio App. 24—Dan¬ 
ner V. Avery, 168 N.E. 53, 32 Ohio 
App. 301—Adams v. tlarvitt, 164 
N.E. 733, 30 Ohio App. 211. 

Okl.—Stroud v. Tompkins, 145 P.2d 
396, 193 Okl. 483. 

Or.—Wheeler v. Nickels, 126 P.2d 33, 
16S Or. 604—Willhite v. Freed, 299 
P. 691, 137 Or. 1—McNab v. 

O’Flynn, 272 P. 670, 127 Or. 490— 
Hansen v. Bedell Co., 268 P. 1020, 
126 Or. 166. 

Pa.—Builders Supply Co. v. McCabe, 
44 A.2d 256, 353 Fa. 107; applying 
Ohio law—Affelgren v. Kihka, 40 
A.2d 418, 351 Pa. 99—Sweet v. 

Rounds, 36 A.2d 815, 349 Pa. 152— 
Maio V. Fahs, 14 A.2d 105. 339 Pa. 
180—Webb v. Hess, 6 A.2d 829, 335 
Pa. 401—Hostetler v. Kniseley, 185 
A. 300, 322 Pa. 248—Hegarty v. 
Berger, 155 A. 484, 304 Pa. 221— 
Bailey v. C. Lewis Lavine, Inc., 
153 A. 422, 302 Pa. 273—Curry v. J. 
M. Willson & Sons, 152 A. 746, 301 
Pa. 467—McNulty v. Joseph Horne 
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where no other right of way rule or regulation op¬ 
erates to change the rule,61 as where the inter¬ 
secting streets or highways are of equal rank and 
dignity®^ or where the one on the left is not fa¬ 
vored over the one on the right.63 However, it 
has been held, under a statute expressly excepting 
drivers on arterial highways from the operation of 
the general right of way rule, that the general rule 
does not apply even at the intersection of two ar¬ 
terial highways.64 


Under a statute providing that the operator of 
automobile shall yield the right of way at the in¬ 
tersection of their paths to an automobile approach¬ 
ing from the right unless such automobile approach¬ 
ing from the right is further from the intersection 
of their paths than the automobile approaching 
from the left, it has been held that the question as 
to who has the right of way is determined when the 
vehicle approaching from the right enters the inter¬ 
section of the street or crosses the curb line, and 


Co., 148 A. 105, 298 Pa. 244—Swift 
V. Oorrado, 141 xV. 491, 292 Pa. 543 
—^Feldman v. Chernekoff, 140 A. 
269, 291 Pa. 456—Clark v. Philadel¬ 
phia Housing Authority, 55 A.2d 
435, 161 Pa.Super. 542—Brown v. 
McNamara, 50 A.2d 748, 160 Pa.Su- 
per. 206—McCandless v. Krut, 14 
A.2d 181, 140 Pa.Super. 183—^Kaiser 
Co. V. American Individual Laun¬ 
dry Co., 10 A.2d 64, 138 Pa Super- 
121—Gardner v. Kline, 9 A.2d 487, 
137 Pa.Super. 505, followed in 
Wawa Dairy Farms v. Kline. 9 A.2d 
490, 137 Pa Super. 510—Shields v. 
Neff, 2 A.2d 622, 133 Pa.Super. 289 
—^Harnly v. Isaacman, 98 Pa.Su¬ 
per. 170—Lochetta V. Cunningham 
Cab Co., 98 Pa Super. 4—Redmond 

V. Koons, 97 Pa.Super. 229—Bray- 
man V. DeWolf, 97 Pa.Super. 225— 
American Ry. Express Co. v. Crane, 
90 Pa.Super. 422—Close v. Phila¬ 
delphia Electric Co., 90 Pa Super. 
260—Powers v. Wiebe, 86 Pa.Su- 
per. 392—^Wiehe v. Powers, 86 Pa. 
Super. 389—Koch v. Shillady, Com. 
PL, 29 Del.Co. 238—^Lockard v. Bar¬ 
nett, Com.PL, 48 Lanc.Rev. 346— 
Seibert v. City of Pittsburgh, 90 
Pittsb.Leg.J. 599, 34 Mun L.R. 89. 

R. I —Simpson v. Gautreau, 6 A.2d 
302, 62 R.I. 309—Dembicer v. Paw¬ 
tucket Cabinet & Builders Finish 
Co., 193 A. 622, 58 R.I. 451. 

S. D.—Loffer v. Witte, 28 N.W.2d 698 
—Campbell v. Jackson, 272 N.W. 
293, 65 S.D. 154. 

Tenn.—Maxwell v. Kirkpatrick, 116 S- 

W. 2d 340, 22 Tenn.App. 21—^Wilson 
V. Mullen, 11 TennApp. 319. 

Tex.—Lewis v. Martin, Civ.App., 120 
S.W.2d 910, error refused—Carter 
V. Lmdeman, Civ.App., Ill S.W.2d 
318—South Texas Coaches v. East- 
land, Civ.App., 101 S.W.2d 878, er¬ 
ror dismissed—^American Grocery 
Co. V. Abraham, CivApp., 94 S.W. 
2d 1231, error dismissed—Morelos 

V. Milde, Civ.App., 43 S.W.2d 133, 
error dismissed—Jimmie Guest 
Motor Co. V. Olcott, Civ.App., 26 S. 

W. 2d 373, error dismissed. 

Utah.—Martin v. Sheffield, 189 P.2d 
127. 

Va.—Independent Cab Ass'n v. 
Barksdale, 15 S.E.2d 112, 177 Va. 
587—^Brown v. Lee, 189 S E. 339, 
167 Va. 284. 

Wash.—Anderson v Kurrell, 182 P.2d 
1, 28 Wash.2d 227—Calvert v. City 


of Seattle, 162 P.2d 441, 23 Wash.2d 
817—Bleiler v. Wolff. 161 P.2d 145. 
23 Wash.2d 368—Justice v- Lavag- 
etto. 113 P.2d 1025. 9 Wash.2d 77— 
Carlson v. Whelan, 84 P.2d 1001. 
197 Wash. 104—^Warren v. Hynes, 
102 P.2d 691, 4 lVash.2d 128—Dels- 
man v. Bertotti, 93 P.2d 371, 200 
Wash. 380—Swanson v. Sewall, 48 
P.2d 939, 183 Wash. 462—Mercil- 
liott V. Hart, 22 P 2d 658, 173 Wash. 
224—Sebern v. Northwest Cities 
Gas Go., 10 P.2d 210. 167 Wash. 
600. 

Wis.—Reynolds v. Madison Bus Co., 
26 N.W.2d 653, 250 ITis. 260— 

Ro-senow v- Schmidt, 285 N.W- 755, 
232 Wis. 1—Roeiiig v. Gear. 260 N. 
W. 232. 217 Wis. 651. 

Wyo.—Ries v. Cheyenne Cab & 
Transfer Co., 79 P.2d 468, 53 Wyo. 
101 . 

42 C.J. p 974 note 99. 

Basic law 

Statute concerning duty of motor¬ 
ists approaching highway intersec¬ 
tions to look out for and give right 
of way to automobiles on their right 
is the basic law governing automo¬ 
biles at street intersections.—Bowen 
V. Odland, 93 P.2d 366, 200 Wash. 
257. 

61. Md.—Clautice v. Murphy, 26 A. 
2d 406, ISO Md. 558. 

Traffic signals 

(1) In absence of evidence that 
traffic at intersection was governed 
by signal lights or any other govern¬ 
ing device, the general rule applica¬ 
ble under ordinary circumstances 
was that all vehicles should have 
right of way over other vehicles ap¬ 
proaching at intersecting public 
roads from the left.—Clautice v. 
Murphy, supra. 

(2) Where signals are not operat¬ 
ing it is the duty of a driver to give 
way to one approaching from his 
right,—Murray v. Pinnigan, Pa.Com. 
PI, 31 DeLCo. 186. 

62. Ill.—^Butler v. Illinois Highway 
Transp. Co., 266 IlLApp. 486. 

Iowa.—^Pestotnik v- Balliet, 10 N.W. 
2d 99, 233 Iowa 1047—Lang v. Kol- 
lasch, 255 N.W. 493. 218 Iowa 391. 
La.—Sheehan v. Ilanson-Flotte Co., 
App., 34 So.2d 657—Terrebonne v. 
Toye Bros. Yellow Cab Co., App., 
3 So. 2d 224—^Van Dyke v. Wagues- 
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pack, App., 198 So. 425—Bogan v. 
Caldwell Bros. & Hart. App., 184 
So. 413—Martin v. Missouri Pac. 
Transp. Co., App., 172 So. 658—^Mc¬ 
Cormick & Co. V. Cauley, App., 168 
So. 783—Brandao v. Bisso, App., 
142 So. 916—Franz v. Shushan, 131 
So. 591, 14 La.App. 465. 

Md.—^Finney v. Frevel, 37 A.2d 923, 
183 Md. 355—McClenny v. Przy- 
borowski, 32 A-2d 365, 182 Md. 95— 
Billotti V. Saval, 168 A. 890, 165 
Md. 563. 

Mich.—Strong v. Kittenger, 1 N.W.2d 
479, 300 Mich. 126—Block v. Peter¬ 
son, 278 N.W. 774, 284 Mich. 88. 

Neb—^Whitaker v. Keogh, 14 N.W.2d 
59C, 144 Neb. 790, followed in 14 
N.W.2d 600, 144 Neb. 796—Crandall 
V. Ladd. 7 NW.2d 642, 142 Neb. 
736. 

Ohio.—Ohio Casualty Ins. Co. v. 
BarLson, 44 N.E.2d 472, 69 Ohio 
App. 657. 

Pa.—Cardarelli v. Simon, 27 A.2d 260, 
149 Pa. Super. 364—Hoover v. Mont¬ 
gomery, Com.PL, 29 DeLCo. 466. 
Wash.—Staatz v. Tucker, 71 P.2d 401, 
191 Wash. 404. 

At intersection of right-of-way 
streets, truck approaching from right 
should be given right of way, assum¬ 
ing vehicles reached intersection at 
approximately same time.—^Nestor v. 
Item Co., 131 So. 482, 15 La App. 339. 
Intersection of stop streets 

Where automobiles coming from 
intersecting streets were both re¬ 
quired to stop at intersection, driver 
on the right had technical right of 
way.—'Shoniker v. English, 236 N.W. 
866, 264 Mich. 76. 

Intersection of arterial highways 

A motorist on a four-lane arterial 
highway, in approaching an intersec¬ 
tion with another four-lane highway, 
had right of way over traffic coming 
from his left, while traffic coming 
I from his right had right of way as 
against traffic coming from its left 
except as it was controlled by arteri¬ 
al sign.—^Ray v. Milwaukee Automo¬ 
bile Ins. Co., Limited. Mutual, 283 N. 
W. 799, 230 Wis. 323. 

63. La.—^Droddy v. Southern Bus 
Lines, App., 26 So.2d 761. 

64. V^Tash.—Pacific Match Co. v 
Burroughs Adding Mach. Co., 289 
P. 16, 157 Wash. 434. 
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at that point the vehicle approaching from the right 
has the right of way unless the vehicle approaching 
from the left is nearer to the point at which the 
collision would occur, and that a vehicle which, 
in turning to the left, has violated a statute requir¬ 
ing a vehicle so turning to keep to the right of the 
center of the intersection cannot invoice the statute 
as conferring on it the right of way over another 
vehicle which is on its own proper side of the 
street.®® 

Compass direction. According to some regula¬ 
tions the right of way has been determined by the 
compass direction in which a motor vehicle is pro¬ 
ceeding, so that under some of such regulations a 
vehicle traveling north or south may have a right 
prior to that of a vehicle traveling east or west,®*^ 
while under others a vehicle traveling east or west 
has the right of way.®® However, as appears in¬ 
fra subdivision c of this section, regulations deter¬ 
mining the right of way according to compass di¬ 
rection of travel may often present difficulty in 
practical application by reason of the fact that all 
highways are not laid out exactly or even approxi¬ 
mately according to the four cardinal points of the 


compass. Such regulation is not limited in its ap¬ 
plication to exact courses but applies to approxi¬ 
mate courses,®9 although it cannot apply to high¬ 
ways whose direction is midway between the direc¬ 
tions designated.'^® 

(2) Nature and Importance of Highway 

As a general rule, vehicles on certain designated 
highways, such as through or arterial highways, or. on 
main or much-used highways, have the right of way 
over vehicles on inferior or less-used highways. 

While it has been held that preferences of traffic 
in certain streets or highways must be created by 
statute or ordinance,*^! and it has been denied that 
there is any universal custom that traffic on main 
thoroughfares has the right of way and that side- 
street traffic must yield and exercise special care,'^2 
<t has ordinarily been held, under or apart from, 
or without reference to, statutes or regulations so 
providing, that vehicles on certain designated high¬ 
ways, such as through or arterial highways, or on 
main or much-used highways, have the right of 
way over vehicles entering or crossing such high¬ 
ways at intersections with inferior or less-used 
highways.73 The duty to yield the right of way 


65. Cal.—Vickerson v. Standard Au¬ 
to Sales Co., 221 P. 392, 64 Cal.App. 
287. 

42 C.J. p 976 note 12. 

60. Cal.—Towne v. Godeau, 232 
10JO, 70 Cal.App. 148. 

42 C-J. p 976 note 13. 

67. N.T.—Goldman v. Stern, 144 N. 
E. 494, 238 N.T. 180. 

42 C.J. p 974 note 96. 

68. Ala.—Peore v. Trammel, 102 So. 
529, 212 Ala. 325. 

42 C.J. p 974 note 97. 

60. N.T.—Goldman v. Stern, 144 N. 

E. 4 94. 238 N.T. 180. 

42 C.J. p 976 note 14. 

70. Ky.—Miller v. Week, 217 S.W. 

90-1. 186 Ky. 552. 

42 C.J. p 976 note 15. 

71- Md.—Carlin v. Worthington, 192 
A. 3'56, 172 Md. 505. 

Tenn.—Maxwell v. Kirkpatrick, 116 
&.Wr2d 340. 22 TenmApp. 21. 

72. Minn,—Carson v. Turrish, 168' 
N.W. 349, 140 Minn. 445, L.H.A. 
191SP 194. 

Improved and unimproved streets 

Where plaintiff approached inter-'- 
section on improved street and 'de¬ 
fendant approached intersection at 
approximately the# same time on an 
unimproved street from plaintiff's 
right, hut neither street was protect¬ 
ed. by a stop sign and neither was a 
through traffic street, and nothing ob¬ 
structed view of either motorist for 
a considerable distance, plaintiff did 
not have superior right of way.— 


Shotv^ell V. Bultman, 6 N.W.2d 481, 

303 Mich. 193. 

73. Cal —^Zwerin v. Kivcrside Ce¬ 
ment Co,, 126 P.2d 920, 52 CalApp 
2d' 715—Bender v. Perry, 99 P.2d 
319, 37 Cal.App.2d 206—Harkey v. 
Luckehe, 65 P.2d 77, 19 Cal.App.2d 
130. 

Iowa.—Pestotnik y. Balliet, 10 N.W 
2d 99, 233 lows, 1047—State v. 

Brighi, 7 K.W.Sd 9, 232 Iowa 1087 
—King V. Gold. 276 N.W, 774, 224 
Iowa 890—^Kittle T. Jones, 250 N. 
W. 689, 217 Iowa 698. 

Kan.—Kevell v. Bennett, 176 P.2d 
538, 162 Kan. 345 

Ky.—Adams v. Louisville Taxicab & 
Transfer Co, 211 S.W,2d 397, 307 
Ky. 405—Huber & Huber Motor 
Exp. V. Croley, 196 S.W 2d 965, 303 
Ky. 101—^Rice v. Franklin Title & 
Trust Co., 184 S.W.2d 896, 299 Ky, 
142—Thomas v. Dahl, 170 S.W.2d 
337, 293 Ky. 808—Mann v. Wood¬ 
ward, 290 fi.W. 333, 217 Ky. 491. 

La.—Trahan v. Lantier, App., 33 So-. 
2d 136, followed in 33 So.2d 139 and| 
Comeaux v. Lantier, 33 So.2d 139— 
Droddy v. Southern Bus Lines, 
App., 26 So.2d 761—^Butler v. 
O’Neal, App., 26 So 2d 753—^Adger 
V. Voloto, 133 So. 157, 18 La.App. 
242—Martens’ v. Penton, 130 So. 
354, 15 La.App. 35, followed in 

Martens v. Penton, 130 So. 360, 16 
La App. 60 and Martens v. Penton, 
130 So. 360, 15 La.App. 61—Bryan 
V. Magnolia Gas Co., 127 So. 124, 
13 La.App. 62. 

Md —Carlin v. Worthington, 192 A. 
356, 172 Md. 505. 
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Nob—Schrage v. Miller, 242 N.W. 
649, 12S Neb. 266. 

Nov.—Bolts V. Rushton, 172 P.2d 147. 
N.M—Bunion v. Hull, 177 P.2d 168, 
5 N.M. 5. 

N.D.—Delalove v. Kaisershot, 10 N. 

W.2d 593, 72 ND. C37. 

Ohio —Connors v. Dol)bs, 66 N.E 2d 
546, 77 Ohio App. 247—Peltier v. 
Smith, 66 N.E.2d 117, 70 Ohio App. 
171. 

Or.—Cameron v. Gorce, 189 P.2d 696. 
Fa.—Builders Supply Co. v. McCabe, 
44 A.2d 256, 3.53 I’a. 107, applying 
Ohio law—Rowlos v. Evanuik, 38 
A.2a 255, 350 Pa. 64—Mellolt v. 
Tuckoy, 38 A.2d 40, 350 Pa. 74— 
Kelly V. Veneziale. 35 A.2d 67, 348 
Pa. 325—Higgins v. Jones, 11 A.2d 
158. 337 Pa. 401—Sleekier v. Luty, 
175 A. 481, 316 IX 440—McCormick 
Transp. Co. v. Philadelphia Transp. 
Co., 55 A.2d 771, 161 Pa.Super. 533 
—Ikilzer V. Rcilh, 54 A.2d 64, 161 
Pa.Supor. 187—Schupp v. Tagle, 27 
A.2d 290, 149 Pa.Super. 464—Car- 
darelli v. Simon, 27 A.2d 250, 149 
Pa. Sup or. 364—^Korenkiewicz v. 
Tork Motor Express Co., 10 A.2d 
864, 138 Pa.Super. 210—^Brown v. 
Jones, 10 A 2d 839, 138 Pa.Super. 
350—Goddard v. Armour & Co., 7 
A.2d 79, 136 Pa.Super. 158—Guar- 
ente v. Long, Com.Pl., 33 Del.Co. 
124—White v. Southern Pennsyl¬ 
vania Bus Co., Com.Pl, 31 Del.Co. 
67—Roney v. Thompson, Com.Pl.r 
27 Del.Co. 589—Reese v. Yonosko, 
Com.Pl., 19 Erie Co. 508—Teatts v. 
Schock Independent Oil Co., Com* 
PL, 56 York Leg.Rec. 181. 
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to vehicles on the favored highway applies to ve¬ 
hicles approaching the intersection from either 
direction.74 It has been held that the right of way 
which runs with such highways is something more 
than the privilege of going through the intersec¬ 
tion in advance of a car which reaches it at the 
same time, since drivers on the inferior road are 
required to stop before entering the intersection 
whether or not anyone is at or near the crossing or 
in sight.'^S It has also been held to be the duty of 
the motorist, having stopped, to exercise care and 
diligence to discover whether traffic is approaching 
the intersection,and, having entered the inter¬ 
section, to yield the right of way to such traffic 
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and that such duty persists throughout the passage 
across the favored wayJ* 

Effect of rule on other right-of-way rules. Stat¬ 
utes granting the right of way to vehicles -on cer¬ 
tain designated highways frequently abrogate or 
supersede the general rules as to the right of way 
of vehicles at intersections.'^® Thus the general 
rule that the vehicle approaching an intersection 
from the right of another vehicle shall have the 
right of way, considered supra subdivision b (1) 
of this section, has been held not to apply at an in¬ 
tersection where one of the intersecting ways has 
been designated as a preferred highway.^O Sim- 


Tenn.—Claybrook v. State. 51 S.W. j 
2d 499, 164 Tenn. 440—Maxwell v. 
Kirkpatrick, 116 S.W.2d 340, 22 

Tenn.App. 21. 

Utah.—Conklin v. Walsh, 193 P.2d 
437. 

Va.—Garrison v. Burns, 16 S.E.2d 
306, 178 Va. 1. 

Wash.—Whisler v. Weiss, 174 P.2d 
766, 26 Wash.2d 446~Miller v. As- 
buiy, 125 P.2d 652, 13 Wash.2d 533 
—Hemrich v. Koch, 31 P 2d 529, 
177 Wash. 272—Graves v. Flesher, 
28 P.2d 297, 176 Wash. 130—Kuhn 

V. American Fruit Growers, 283 P. 
444, 154 Wash. 693. 

Wis.—Cranston v. Railway Express 
Agency, 297 N.W. 418, 237 Wis. 
479—Ray v. Milwaukee Automobile 
Ins. Co., Limited, Mutual, 283 N. 

W. 799, 230 Wis. 323—Canzoneri v. 
Ileckert, 269 IST-V/. 716, 223 Wis. 25. 

42 C.J. p 973 note 85, p 975 notes 1-3. 

Purpose of such statutes 

(1) Purpose of statute authorizing; 
designation of through ways by high¬ 
way commission is to give travelers 
on ways so designated the right of 
way over all vehicles entering or 
crossing such through ways.—Hill v. 
Janson, 31 A.2d 236, 139 Me. 344. 

(2) Purpose of statute imposing 
on one driving an automobile on 
highway intersecting a stop street, 
arterial highway or boulevard the 
duty of coming to a complete stop 
before entering favored highway and 
of yielding right of way to all vehi¬ 
cles traveling thereon, is to acceler¬ 
ate the flow of traflic over favored 
highways by permitting travelers 
thereon to proceed within lawful 
speed limits without interruption — 
Belle Isle Cab Co. v. Pruitt, Md., 49 
A.2d 537—Greenfeld v. Hook, 8 A.2d 
888, 177 Md. 116, 136 A.L.R. 1485. 
Trunk highway 

A vehicle on a state trunk-line 
highway has the statutory right of 
way over a vehicle on an intersect¬ 
ing highway. 

Mich.—Breker v. Rosema, 4 N.W.2d 
57, 301 Mich. 685, 141 A.L.R. 867— 
Arnold v. Krug, 273 N.W. 322, 279 


Mich. 702—^LefeATe v. Roberts, 230 
N.W. 917 , 250 Mich. 675—Kerns v. 
Lewis, 224 N.W. 647, 246 Mich. 423. 
Minn.—Zickrick v. Strathern, 1 N.W. 

2d 134, 211 Minn. 329- 
42 G.J. p 975 note 1 [a]. 

Trafflc signal as controlling 
Where defendant, while driving 
east on street, entered arterial high¬ 
way at intersection where signal 
light required traffic from all direc- 
tions except the south to stop, de¬ 
fendant was bound to stop and yield 
right of way to automobile proceed¬ 
ing north on highway, and failure to 
do so was negligence.—^U. S. v. Holt, 
D.C.Wash., 34 F.Supp. 560. 

^^Maiu thoroughfare” 

(1) The expression "main thor¬ 
oughfare" is synonymous with "fa¬ 
vored street.” 

La.—Butler v. O'Neal, App., 26 So.2d 
753. 

(2) "Main thoroughfare" defined.— 
Joseoh v. Larkworthy, 15 Ohio N.P., 
N.S., 561, 570—42 C.J. p 9'73 note 85 
[a]. 

Duty to stop as determinative 

(1) A truck driver not confronted 
with stop sign as he approached T- 
intersection had right of way over 
truck driver confronted with both 
"slow” and “stop” signs as he ap¬ 
proached from opposite direction.— 
Gaines v. Copeland, Tex.Civ.App., 209 
S,W.2d 231. 

(2) Generally, automobile requir¬ 
ed to stop £Lt intersection yields right 
of way to automobile on intersecting 
street —Shoniker v. English, 235 N. 
W. 866, 254 Mich. 76. 

Stopping and yielding right of way 
held correlative duties 
Md—Greenfeld v. Hook, 8 A.2d 888, 
177 Md. 116, 136 A.L R. 1485. 

74i. Pa.—^Porreca v. North Cleaners 
& Dyers, 23 A.2d 72, 146 Pa.Super. 
504. 

75. Mich.—^Breker v. Rosema, 4 N. 
W.2d 57, 301 Mich 685, 141 A.L.R. 
867—Campbell v. Osterland, 277 N. 
W. 875. 283 Mich. 175—Arnold v. 
Krug, 273 N.W. 322, 279 Mich. 702 

869 


—Leitch V. Getz, 267 N.W. 581, 275 
Mich. 645. 

76. Md.—^Pegelow v. Johnson, 9 A. 
2d 645, 177 Md. 345—Greenfeld v. 
Hook, 8 A.2d 888, 177 Md. 116, 136 
A.L.R. 1485. 

77. Md.—Shedlock v. Marshall, 46 A. 
2d 349, 186 Md. 218—Pegelow v. 
Johnson, 9 A.2d 645. 177 Md. 345— 
Greenfeld v. Hook, 8 A.2d 888, 177 
Md. 116, 136 A.L.R. 1485. 

78. Md.—Shedlock v. Marshall, 46 
A.2d 349, 186 Md. 218—Pegelow v. 
Johnson, 9 A.2d 645, 177 Md. 345— 
Greenfeld v. Hook, 8 A.2d 888, 177 
Md. 116, 136 A.L.R. 1485. 

78. Me.—Hill v. Janson, 31 A.2d 236, 
139 Me. 344. 

Md.—Greenfeld v. Hook, 8 A.2d 888, 
177 Md. 116, 136 A.L R. 1485. 

Bights of motorist required to stop 
A motorist who is required to stop 
at an arterial highway does not have 
the right of way, since that right, as¬ 
suming it theretofore existed, is sus¬ 
pended and remains suspended until 
the motorist can proceed with safety 
onto or across the arterial highway. 
—Otey V. Blessing, 197 S.B. 409, 170 
Va. 5 42. 

80. Ill.—Hill V. Hiles, 32 N.E.2d 933, 
309 Ill-App. 321. 

Ky.—Mann v. Woodward, 290 S.W. 
333, 217 Ky. 491. 

La.—Prudhomme v. Continental Cas¬ 
ualty Co., App., 169 So. 147. 

Nev.—Botts v. Rushton, 172 P.2d 147- 
N.J.—Tates v. Madigan, 176 A. 362, 
111 N.J.Law 258. 

N.M.—Bunton v. HuU. 177 P.2d 168, 
51 N.M. 5. 

Ohio.—Peltier v. Smith, 66 N.E 2d 
117, 78 Ohio App. 171. 

Tex.—^Morelos v. Milde, Civ.App., 43 
S.VV.2d 133, error dismissed. 

Wash.—^Pacific Match Co. v. Bur¬ 
roughs Adding Machine Co., 289 P. 
16, 157 Wash. 434. 

“Disfavored driver** 

The driver proceeding on the non- 
arterial highway is, with respect to 
I a driver proceeding on the arterial 
1 highvray, the "disfavored driver," 
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ilarly^ the rule that the first automobile to enter the 
intersection shall have the right of way, considered 
infra subdivision b (3) of this section, has been 
held not to apply at such an intersection.^! On the 
other hand, it has also been held that after a mo¬ 
torist has stopped at the entrance to a through or 
arterial highway the usual rules with respect to the 
right of way prevail,®^ especially where the statute 
providing for the arterial highway expressly so 
provides and the motorist on the subordinate 
highway may have the benefit of the general right- 
of-way ruleS4 unless he has failed to stop in obedi¬ 
ence to the sign.SS However, it has also been held 
that where one stops at a stop sign he does not 
thereby acquire the right of way immediately as 
against all vehicles which have not reached such 
inter section.s 6 


Where there has not been a compliance with the 
statutory prerequisites for the establishment of one 
highway as superior to, and having the right of 
way over, the intersecting highway, the general rule 
as to right of way controls.Statutory require¬ 
ments for the creation of through or arterial high¬ 
ways are considered supra § 350. 

Nature of surface; paved roads. In some in¬ 
stances the determination of which highway is the 
favored one depends on the nature of the surface 
of the road, paved roads generally being favored 
over unpaved ones but it has also been held that 
paved roads have no preference in the absence of 
statute. 8 9 

Streets with streetcar tracks. Under some regu¬ 
lations vehicles on streets with streetcar tracks have 
the right of way.^O 


whether to the left or the right of 
the other vehicle.—Hauswirth v. 
Pom-Arlcau, 119 P.2d 674, 11 Wash 
2d 354. 

81. Cal.—Ambra v. Woolsey, 130 P« 
24 152, 55 Gal.App.2d 104. 

Nev.—^Botts V. Rushton, 172 P 2d 147. 
Okl.—Guegel v. Bailey, 186 P 2d 827. 

82. Minn.—Johnston v. Selfe, 251 IST. 
W. 525. 190 Minn. 269—Jacobsen v. 
Ahasay, 246 N.W. 670. 188, Minn, 
179. 

Or.—Stotts V. Wagner. 295 P. 497, 
135 Or. 243. 

Tex.—Polasek v. Gaines Bros., Civ. 

App., 185 S.W.2d 609, error refused. 
Utah.—Smith v. Lenzi, 279 P. 893, 74 
Utah 362. 

Absence of provision to contrary 
The failure of th^ statute express¬ 
ly to provide that the general right 
of way statute shall not apply at an 
intersection with certain boulevards 
has been held to indicate that the 
general right of way rule will control 
at such intersection after the motor¬ 
ist entering the favored highway has 
stopped before entering, in view of 
the fact that statutes as to other in¬ 
tersections expressly provided that 
the general statute should not apply. 
—Dikel V. Mathers, 238 N.W. 615, 213 
Iowa 76. 

Construction of provisions 

Subsection of statute requiring mo¬ 
torist to stop before entering 
“through way” did not abrogate an¬ 
other subsection of same statute giv¬ 
ing right of way to motorist ap¬ 
proaching intersection from right, 
but subsections would be construed 
together to give right of way to mo¬ 
torist approaching through way from 
right provided he stopped and exer¬ 
cised due care in entering through 
way.—^Parro v. Meagher, 184 A. 885, 
108 Vt 182. 

Same rule as on nonfavored street 

With exception of a required stop 


at an .arterial highway, the principle 
of law applicable to traffic thereon 
as to right of way privileges are the 
same as on a nonfavored street, mod¬ 
ified by conditions arising out of ■ 
the stop required —Uegere v. Bui- 
nicky, 35 A 2d 508, 93 Nn. 71. 

83. Wis.—Schemm v. Bruch, 29 N. 

W.2d 66, 251 Wis. 229. 

84- Minn.—Bell v. Pickett, 227 N.W. 

854, 178 Mmn. 540. 

85. Minn.—Bell v. Pickett, supra. 

88- Mich.—Leader v. Straver, 270 N. 
W. 280, 278 Mich. 234. 

87. Iowa.—^Bletzer v. Wilson, 276 N 
W. 836, 224 Iowa 884—Smithson v. 
Mommsen, 276 N.W. 47, 224 Iowa 
307. 

Appropriate stop signs 

(1) A street, designated by city 
ordinance as a main thoroughfare, 
would not become a main thorough¬ 
fare with attendant right of way un¬ 
til appropriate stop signs were erect¬ 
ed on intersecting streets as required 
by statute.—Bartlett v. McDonald, 17 
N.E.2d 284, 59 Ohio App. 85. 

(2) Where an ordinary stop sign | 
appears at an intersection contain- j 
ing no notice that the intersecting 
highway is a through t^ay having the 
right of way, the motorist is enti¬ 
tled to rely on the general right-of- 
way statute. 

Me.—^Hill V. Jansou, 31 A.2d 236, 139 
Me. 344. 

Md—McClenny v. Przyborowski, 32 
A.L*d 365, 182 Md 95. 

ISFo stop signs 

(1) A main highway between two 
county seats was not a favored or 
arterial highway under statute in the 
absence of a showing that any stop 
sign had been erected by the high¬ 
way department or local authorities 
at intersections.—^Maxwell v. Kirk¬ 
patrick, 116 S.W.2d 340, 22 Tenn.App. 
21 . 


(2) However, the temporary re¬ 
moval or destruction of a stop sign 
did not alter character of light of 
way street, and did not deprive 
plaintiff of right to recover for im 
juries sustained in collision at inter, 
section with defendant's automobile 
which had not stopped before enter¬ 
ing right of way street, notwith¬ 
standing defendant would mot have 
been subject to punishment for fail¬ 
ing to stop, especially where defend¬ 
ant had violated another ordinance 
giving right of way to plaintiff who 
had entered intersection first on de¬ 
fendant's right.—Jones v. McCul¬ 
lough, 83 P.2d 669, 148 Kan 5G1. 

88. La.—Carkuff v. Geophysical 
Service, La., 179 So. 490. 

XTnder statute aud local custom 
La.—Carkulf v. Geophysical Service, 
supra. 

State highway held superior to grav¬ 
el side road 

La.—Dickinson v. Long Springs 
Lumber Co., App., 32 So.2d 407. 
Designated liard roads favored 
III —Mantonya v. Wilbur Lumber 
Co., 251 Ill.App. 364. 

89. Kan.—Kersting v. Reese, 255 P* 
74, 123 Kan. 277. 

90. La.—Stern v. Tellow Cab Co., 
Inc., 2 La.App. 273. 

Discontinuance of streetcar operation 
Driver operating truck on street 
with streetcar tracks was held to 
have right of way under ordinance, 
notwithstanding operation of street¬ 
cars thereon had been discontinued.— 
GofC V. Southern Coffee Mills, La. 
App., 144 So. 513. 

Converging streets 

Ordinance giving vehicles on 
streets with street car tracks right 
of way did not apply where streets 
converged into one.—^Dietrich & 
Wiltz V. H. T. Cottam & Co., 120 So. 
262, 9 La.App. 740. 
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(3) First Entry into Intersection 

It is generally held that the vehicle first reaching 
and entering an intersection has the right of way over 
a vehicle subsequently reaching it, provided they do not 
both reach the intersection at approximately the same 
time. 

Under statutes expressly so providings vehicles 
approaching an intersection must yield the right of 
way to vehicles which have already entered the in- 
tcrsection.^^ Such a provision is not intended to 
conflict with another provision that the driver on 
the right shall have the right of way when two vehi¬ 
cles enter an intersection at approximately the same 
time;^^ and the right of way must be yielded to a 
vehicle approaching from the left and first entering 
the intersection only if the vehicle on the left has 
reached the intersection an appreciable length of 


time ahead of the automobile approaching from the 
right and is in actual possession of the intersec- 
tion.93 

Apart from, or without reference to, such stat¬ 
utes, or at least in the absence of regulations estab¬ 
lishing a different rule, it has been held that the ve¬ 
hicle first reaching and entering an intersection has 
the right of way over a vehicle subsequently reach¬ 
ing it;^^ and the driver of the latter vehicle should 
delay his progress so as to allow the first arrival 
to pass in safety.^S Furthermore, this rule has 
been held to apply even though other right of way 
rules or regulations would apply if the two vehicles 
approached the intersection at approximately the 
same time,®^ since such other right of way rules 
apply only when both vehicles reach the iiitersec- 


91. Cal.—Shiflaette v. Walkup Dray- 
age & Warehouse Co., 169 P.2d 996, 
74 CalApp.2d 903. 

Del.—Greenplale v. Lowth, 199 A. 

659, 920 W.W.Harr. 350. 

Iowa.—Simanek v. Behel, 7 N.W.2d 
792, 232 Iowa 1150—Rhinehart v. 
Shambaugh, 298 N.W. 876, 230 Iowa 
788. 

Or.—Ervast v. Sterling, 68 P.2d 137, 
156 Or. 432. 

Statute held inapplicable 

Where automobile approaching 
highway had not entered intersection, 
statute governing: respective rights 
of drivers of motor vehicle approach¬ 
ing- intersection was inapplicable.— 
Waller v. Hutchinson, 126 So. 665. 12 
La.App. 537. 1 

92. U.S.—^Walkup V. Bardsley, C.C. 
A.Minn., Ill F.2d 789. 

93. Minn.—Mattfeld v. Nester, 32 
N.W.2d 291—Moore v. Kujath, 29 
N.'W.2d 883, 225 Minn. 107, 175 A. 
L.H. 1007—^Wilmes v. Mihelich, 25 
N.W.2d 833, 223 Minn. 139. 

Split-second priority 

Statutory provision that driver of 
vehicle approaching intersection shall 
yield right of way to vehicle which 
has entered intersection from differ¬ 
ent highway did not apply where 
greater speed of automobile ap¬ 
proaching from left and distance it 
traveled into intersection before it 
was struck indicated that it had 
reached intersection a split second 
ahead of automobile on right.—Walk- 
up v. Bardsley, C.C.AMinn., Ill F.2d 
789. 

94. Ala.—Birmingham Stove & 
Range Co. v. Vanderford, 116 So. 
334, 217 Ala. 342. 

Ark.—Murray v. Jackson, 24 S.W.2d 
960, 180 Ark. 1144. 

Cal.—Casselman v. Hartford Accident 
& Indemnity Co., 98 P.2d 639, 36 
Cal.App.2d 700. 

Fla.—Panama City Transit Co. v. Du 
Vernoy, 33 So.2d 48. 


Ill.—Roth V. Lundin. 237 Ill-App. 456. 
Ky.—Bowman v. Ernst, 71 S.W.2d 
1013, 254 Ky. 376—Woods v. Jag- 
lowiGZ, 32 S.W.2d 1, 235 Ky. 637. 

La.—Shields v. Succession of Hodge, 
128 So. 530, 13 La Ann. 546—Hutto 
V. Arbour, App., 4 So.2d S4—Mon- 
dello V. Raney, 120 So. 652. 10 La. 
App. 376—Item Co. v. Checker Cab 
Co.. 120 So. 509, 9 La.App. 397— 
Travelers’ Indemnity Co. v. Robin- 
son-Slagle Lumber Co., 7 La.App. 
441. 

Md.—Wlodkowski v. Terkaitis, 57 A. 
2d 792. 

Minn.—Montague v. Loose-Wiles Bis¬ 
cuit Co.. 261 N.W. 188, 194 Minn. 
546. 

Pa.—Schlossstein v. Bernstein, 142 A. 
324, 293 Pa. 245—Oakley v. Alle¬ 
gheny County, 193 A 316, 128 Pa. 
Super. 8—^Phillips v. Aronimink 
Transp. Co., Coni.Pl., 28 Del.Co 467 
—Rowlands v. Kittle, Com.Pl., 36 
Luz.Leg.Reg. 373—Colella v. Bar- 
toletti, Com.Pl., 94 Pittsb.Leg.J. 
142. 

Tenn.—^Maxwell v. Kirkpatrick, 116 
S.W.2d 340, 22 Tenn App. 21. 

W'ash—Saad v. Langworthy, 280 P. 
74, 153 Wash. 598—Hirst v. Stand¬ 
ard Oil Co. of California, 261 P. 
405, 145 Wash. 597. 

42 C.J. P 973 note 87. 

Existence ol reasonable time for 
crossing 

Rule that driver of automobile en¬ 
tering street intersection before other 
automobiles approaching it is entitled 
to proceed, and that drivers of latter 
automobiles should delay their prog¬ 
ress so as to permit former to pass 
safely, presupposes that vehicle first 
entering is so far ahead of others as 
to indicate that reasonable time ex¬ 
ists for crossing.—^Eagley v. Stand¬ 
ard Coffee Co„ La.App., 168 So. 350. 

Inability to stop 

Motorcyclist had right of way if 
first reaching or nearing intersec¬ 
tion as to he unable to stop in exer- 

871 


cise of care to avoid colliding with 
defendant if defendant moved auto¬ 
mobile into intersection.—Woods v. 
Jaglowicz, 32 S.W.2d 1. 235 Ky. 637. 

Junction 

The rule that the one who first en¬ 
ters an intersection has the right to 
cross first applies only to street in¬ 
tersections in cities and towns, and 
to Lwo highways which cross each 
other in the country; but in the par¬ 
ticular case it was held not to apply 
because one of the roads was not a 
highway and, furthermore, did not in¬ 
tersect the other highway but only 
formed a junction -with it.—^Martens 
V. Penton, 130 So. 354, 15 La.App. 35, 
followed in 130 So. 360, 15 La.App. 60 
and 130 So. 360, 15 La.App. 61. 

95. La.—Bagley v. Standard Coffee 
Co., App., 168 So. 350. 

42 C.J. p 974 note 88. 

96. U.S.—Schwartz v. Eitel, C.C A. 
Wis., 132 P.2d 760—Pries v. U. S., 
D.C.Ky., 76 P.Supp. 396, affirmed, 
C.A., 170 F.2d 726. 

Ariz.—^Hall v. Wallace, 130 P.2d 36, 
59 A.riz. 503, followed in 130 P.2d 
39, two cases, 59 Ariz. 510, 511, and 
Hall V. Schuyler, 130 P.2d 40, 59 
Ariz. 512. 

Ark—Livingston v. Baker, 155 S.W. 
2d 340, 202 Ark. 1097—Halbrook v. 
Williams, 50 S.W.2d 243, 185 Ark. 
885—Jacks v. Culpepper, 37 S.W.2d 
94, 183 Ark. 505- 

Gal.—Leblanc v. Coverdale, 3 P.2dl 
312, 213 Cal. 654—Page v. Mazzei, 
3 P.2d 11, 213 Cal. 644—Taylor v. 
Sims. 164 P.2d 17, 72 Cal.App.2d 60 
—Ebert v. Tide Water Associated 
Oil Co., 129 P.2d 135, 54 Cal.App.2d 
497—Roselle v. Beach, 125 P 2d 77, 
51 Cal.App.2d 579—Casselman v. 
Hartford Accident & Indemnity 
Co., 98 P.2d 539, 36 Cal.App.2d 700 
—Lundgren v. Converse, 93 P-2d 
819, 34 Cal.App.2d 445—Senegram 
V. Groobman, 86 P.2d 859, 30 Cal. 
App.2d 614—Kennedy v. Berg, 62 
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tion at approximately the same times'^ or are a like | distance away from a given point at the same 


P.2d 1374. 18 Cal.App.2d 53—Os- 
good V. City of San Diego, 62 P. 
2d 195, 17 Cal.App.2d 345—Harper 
V. Kniglit, 59 P.2d lOSO, 15 Cal.App. 
2d 655—Driscoll v. Sliipp. 67 P.2d 
177, 13 Cal.App. 2d 591—Hosking v. 
Dan forth, 36 P.2d 427, 1 Cal.App. 
2d 178—Setsuko Nitta v. PIa.slam, 
33 P.2d 678, 138 Cal App. 73G— 
Briggs V. Koyer, 32 P.2d 649, 138 
Cal.App. 487—Stephens v. Kauf- 
mann, 30 P.2d 636, 137 Cal.App. 328 
—Van Derhoof v. Chamhon, 8 P.2d 
925, 121 Cal.App. 118—Wise v. 

Stott, 300 P. 883, 114 Cal App 702 
—Murphy v. National Ice Cream 
Co., 300 P. 91, 114 Cal.App. 482— 
Couchman v. Snelhng, 205 P. 846, 
111 Cal App. 192—Sites v. Howrey, 
291 P. 597, 108 Cal.App. 348—Kicn- 
len Y. Holt, 288 P. 866, 106 Cal.App. 
135._Wynne v. Wright, 286 P. 1057. 
105 Cal.App. 17—Swartz v. Fedder- 
shon, 268 P. 430. 92 Cal.App 285. 

Conn.—Brangi v. Marshall. 168 A. 21, 
117 Conn. 675—Zieky v. Becker- 
man, 153 A. 163', 112 Conn. 688— 
Camarotta v. Kling, 143 A. 881, lOS 
Conn. 602—Jackson v. Brown, 137 
A. 725, 106 Conn. 143. 

Fla.—Bassett v. Edwards, 30 So.2d 
374, 158 Fla. 848. 

Ill.—Edwards v. Hill-Thomas Lime & 
Cement Co., 32 N,E.2d 945, 309 Ill 
App. 168, reversed on other 
grounds 37 N.B.2d 801, 378 Ill. ISO. 

Ind.—^Kraning v. Bloxson, 6 N.E.2d 
649. 103 Ind.App. 660, rehearing de¬ 
nied 9 NE2d 107, 103 Ind App. 660. 

Ky.—Elliott V Drury’s Adm’x, 200 
S.W.2d 141, 304 Ky. 93—Big Sandy 
Bus Line Co. v. Williams, 56 S.W. 
2d 346, 246 Ky. 758 

La.—Hatch v. Bayou Rapides Lumber 
Co., App, 200 So. 41—Bogan v. 
Caldwell Bros. & Hart, App , 184 So. 
413—General Exchange Ins. Cor¬ 
poration V. Kean’s, App., 184 So. 410 
—Haley v. Black, App., 152 So. 805 
—Lambert v. Conrad, App., 152 So 
93—Murphy v. Hartley, App., 144 
So. 785, followed in Hartley v. 
Murphy, 144 So. 788—^Ferrara v. 
Leone, App., 144 So. 290—Luetken- 
hoelter v Clements, App., 144 So. 
262—Hamilton v. Lee, App., 144 'So. 
249—Thoman v. Deliberto, 136 So. 
904, 17 La App. 674—Guinn v. 

Kemp, 136 So. 764, 18 La.App. 3— 
Grouchy v. Globe Furniture Co., 
134 So. 347, 16 La.App. 311—Laugh- 
lin V. Sullivan, 131 So. 687, 14 La. 
App. 491—Poole V. Perretz, 127 So. 
439, 13 La.App. 110—Pope v. Locas- 
cio,*126 So. 727, 729, 13 La.App. 304 
—Brevard v. New Orleans Trans¬ 
fer Co., 123 So. 1S7, 10 La.App. 772 
—Middleton v. Jordan, 120 So. 668, 
10 La.App. 189—^Marshall v. Free¬ 
man, 120 So 414, 10 La.App. 12— 
Griffin v. Chalmette Laundry & Dry 
Cleaning Co., 8 La.App. 146—Trav¬ 
elers’ Indemnity Co. v. Robinson- 


Slagle Lumber Co., '7 La.App. 441 
—Borrello v. Rohrer, 4 La.App. 610 
—.Johnston v. Worley, 3 La.App. 
675. 

Mass.—Gaines v. Ratnowsky, 41 N. 
E.2d 25, 311 Mass. 254—Shockelt v. 
Akeson, 37 N.B 2d 1015, 310 Mass. 
289—Avery v. R E. Guerin Truck¬ 
ing Co., 24 NB.2d 330. 304 Mass. 
500—Gibbons v. Denoncourt, 9 N.B. 
2d G33, 297 Mass 448. 

Mich.—Izzo V. Weiss, 259 N.W. 295, 
270 Mich. 372. 

Minn.—Jeddeloh v. Hockenhull, 18 N". 
W.2d 582, 219 Minn 541—Maho- 
wald V. Beckrich, 2 N W.2d 569, 212 
Minn. 78—Nye v. Bach, 265 N.W. 
300, 196 Minn. 330—Duffey v. Cur¬ 
tis, 258 N.W. 744, 193 Minn. 358. 
Miss.—^Whatley v. Boolas, 177 So. 1, 
180 Miss. 372. 

Mo.—Ritzheimer v. Marshall, App., 
168 S.W.2d 159. 

Neb.—Parks v. Metz, 299 N.W 643, 
140 Neb. 235—Serratore v. Miller, 
267 NW. 159, 130 Neb. 908. 

N.J.—Mellen v. Public Service Inter¬ 
state Transp. Co., 166 A. 216, 110 
N.J.Law 557. 

N.D.—Delaloye v. Kaisershot, 10 N. 

W.2d 593, 72 N.D. 637. 

Okl.—Stroud v. Tompkins, 145 P.2d 
396, 193 Okl. 483—Sinclair Oil & 
Gas Co. V. Armour, 45 P.2d 754, 172 
Okl. 442. 

Or.—Austin v. Portland Traction Co , 
182 P.2d 412—Gilmair v. Olson, 265 
P. 4 39, 125 Or. 1. 

Psu—Galvin v. Kreider, 143 A. IJO, 
293 Pa. 395—Swift v. Corradn, 3 41 
A. 491, 292 Pa. 543—Robinson v. 
Ondack, 29 A.2d 36-6, 151 Pa Super 
45—Haney v. Woolford, 188 A. 405, 
124 Pa. Super. 208—Krasnoff v. 
Koopitman, 175 A. 711, 115 Pa Su¬ 
per. 475—Liberman v. Northern 
Trust Co., 100 Pa,Super. 223—Fry 
V. Derito, 97 Pa.Super. 131—Fuller 
V. Heller, Com PI, 21 Erie Co. 270 
—Lockard v. Barnett, Com.Pl., 48 
Lane Rev. 346. 

Wash.—Day v. Polley, 266 P. 169, 147 
Wash. 419. 

Wis.—Stelzner v. B#ehme, 285 N.W. 
776, 231 Wis. 332. 

l^ixnit of application of regulations 

(1) It has been considered that 
regulations establishing right of way 
according to direction of travel ap¬ 
ply only up to the intersection, that 
is, up to the point where one vehicle 
enters the area which is common to 
the two highways.—Pederson v. 
O'Rourke, 209 N.W. '798, 54 N.D. 428. 

(2) Accordingly, the vehicle first 
entering the intersection is entitled, 
even though it is traveling m the dis¬ 
favored direction, to cross ahead of 
the other vehicle.—Pederson v. 
O’Rourke, supra—42 C.J. p 990 note 
33. 


“Obstructed highways” 

Where intersection was an “ob¬ 
structed highway” within terms of 
statute, driver entering the intersec¬ 
tion first had the right of v/ay — 
Avalos V. Grimale, 87 P.2d 392, 30 
Cal.App.2d 725. 

Distauce away of other car 

(1) Motorist entering intersection 
when automobile approaching from 
right was approximately one hun¬ 
dred feet distant had right of way. 
Cal.—Enz v. Johns, 296 P. 115, 112 

CahApp. 1. 

Mich.—'S curiock v. Peglow, 249 N.W. 
35, 263 Mich. 658, 

(2) Automobiles did not “approach 
intersection at approximately same 
time” within right of way statute 
where one was several car lengths 
from intersecting line when the other 
reached curb line —^Keyes v. Hawley, 
279 P. 674, 100 Cal.App. 53. 

Crossing' practically completed 

La—Phares v Courtney, App., 27 So. 
2d 925—Hutto v. Arbour, App., 4 
So.2d 84—Bouillon v. Bonin, App., 
2 So.2d 535, followed in Motty v. 
Bonin, 2 So.2d 541—Pier v. Entra- 
via, App, 195 So. 124, followed in 
Bankston v. Entravia, 195 So. 127 
and Chavers v. Entravia, 196 So. 
127—Schexnaildre v. Bledsoe, App., 
194 So. 45—Levy v. Leopold, App, 
142 So. 191—Bethancourt v. Bayhi, 
App., 141 So. Ill—Rappelet v. 
Progress Grocery Co., 127 So. 760, 
13 La. App. 287—Smyth v. Hill 
Stores, 8 La.App. 246—Griffin v. 
Chalmette Laundry & Dry Clean¬ 
ing Co., 8 La.App. 146—^Vance v. 
Poree, 5 La.App. 109. 

97. Ark.—Jacks v. Culpepper, 37 S. 

W.2d 94, 183 Ark. 505. 

Cal.—Heglin v. F. C. B. A. Market, 
161 P.2d. 976, 70 Cal App 2d 803. 
Ill.—Leech v. Newell. 56 NE.2d 138. 
323 Ill.App 510—Partridge v. En¬ 
terprise Transfer Co., 30 N.E.2d 
947, 307 Ill.App. 386—Schoenbacher 
V. Kadetsky, 7 NE.2d 768, 290 Ill. 
App. 28—^Wodecki v. Harold M. Pit¬ 
man Co., 3 N.E 2d 346, 286 Ill.App. 
610. 

Ky.—Bradley v. Schmidt, 4 S.W.2d 
703. 223 Ky. 784, 57 A.L R. 1100. 
La.—Allen v. Metropolitan Casualty 
Ins. Co. of New York, ApP-, 190 So. 
163—Dietrich & Wiltz v. H. T. Cot- 
tam & Co., 120 So. 262, 9 La App. 
740. 

Md—^Warner v. Markoe, 189 A. 260, 
171 Md. 351. 

Miss.—Coca Cola Bottling Works of 
Greenwood v. Hand, 191 So. 674, 
186 Miss. 893—^Whatley v. Boolas, 
177 So. 1, 180 Miss. 372—Gough v. 
Harrington, 141 So 280, 163 Miss. 
393—Myers v. Tims, 138 So. 578, 
161 Miss 872. 

Wis.—Reynolds v. Madison Bus Co, 
26 l>r.W.2d 653, 250 Wis. 294. 
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time.98 Conversely, the fact that a vehicle reaches 
the intersection first is without legal significance in 
determining the right of way, if the vehicles ap¬ 
proach or enter the intersection at approximately 
the same time;^^ and it has been held that priority 
in the intersection is altogether immaterial, since 
if the vehicles are approaching or entering the in¬ 
tersection at approximately the same time the gen¬ 
eral rule as to right of way applies, and if they 
are not so approaching or entering at approximately 
the same time there is no question of right of way.^ 
By an extension of the rule a vehicle has the right 
of way when it is so much nearer the intersection 
than another vehicle approaching on an intersecting 
street that it will reach such intersection ahead of 
the other if both proceed at a reasonable speed.^ 

It has been held that the vehicle first entering the 
intersection will have the right of way, under the 
general rule, only if such vehicle was proceeding at 
a lawful speed,3 and in a lawful manner,^ and in 
the exercise of ordinary care.^ 

On the other hand, the rule granting the right of 
way to the vehicle first entering the intersection has j 


been criticized® on the ground that it is obviously 
not well adapted to automobile traffic'^ and has re¬ 
sulted in many collisions.^ Accordingly, it has been 
said that the better view is that the right to pass 
ahead should be determined according to proximity 
to the point where the paths of the two vehicles will 
cross if each continues on its way,^ and that unless 
the vehicle traveling in the disfavored direction is 
so much closer to that point that it is reasonably ap¬ 
parent that it may, with entire safety, reach and 
pass that point before the other vehicle reaches it, 
the vehicle approaching in the disfavored direction 
must yield.i® 

(4) Other Rules and Regulations 

The effect of various other rules and regulations as 
to the right of way between motor vehicEes has been 
adjudicated. 

In addition to the rules and regulations consid¬ 
ered supra in subdivisions b (l)-(3) of this sec¬ 
tion, there are various other rules and regulations 
relating to the right of way of motor vehicles at in¬ 
tersections.^^ The right of way of vehicles in 
I turning at intersections is considered infra § 366; 


98. Cal.—^Keyes v. Hawley, 279 P. 
674. 100 Cal.App. 53. 

99. N D.—Zettle v Lutovsky, 7 N. 
W.2d 180, 72 N.D. 331. 

S.D.—^Smith v. Aspaas, 21 N.W.2d 
878. 

Wis.—RoelUg V. Gear, 260 N.W. 232, 
217 Wis. 9BL 

1. S.D.—^Fester v. Georg-e, 26 N.W. 
2d 455. 

2. Ind.—^Mayer v. Mellette, 114 N.E. 
241, 6-5 Ind.App. 54. 

3. Cal.—Lindenbaum v. Barbour, 2 
P.2d 161, >213 Cal. 2‘77—Murphy v. 
National Ice Cream Co., 300 P. 91, 
114 Oal.App. 482—Keyes v, Hawley, 
279 P. 674, 100 CalApp. 53—Truit- 
ner v. Knight, 2-57 P. 447, 83 Cal. 
.App. 655, followed in 257 P, 451 
(first case), 83 CalApp. 797. 

La.—Luetkenhoelter v. Clements, 
App, 144 So. 262. 

Minn.—Jeddeloh v. Hockenhull, 18 N. 
W.2d 582, 219 Minn. 641. 

4. U.S.—^Van Wie v. U. S., D.C.Iowa, 
77 P.Supp. 22. 

Failure to stop 

(1) General statute regulating 
right of way does not fix invariable 
rule to extent of permitting motorist 
to proceed across intersection with 
impunity, notwithstanding failure to 
stop at slop signal.—Lmdenhaum v 
Barbour, i2 P 2d 161, 213 Cal. 277. 

(2) Since operator of motor vehicle 
coming to stop sign at entrance to 
through highway has duty to ascer¬ 
tain that way is clear before enter¬ 
ing that highway, if he fails to do sc 


he cannot by such wrongful act ac¬ 
quire right of way over other vehi¬ 
cles entitled thereto.—^Van Wie v. tJ. 
S., D C.Iowa, 77 F.Supp. 22. 

(3) Proof of prior entry of inter¬ 
section by driver of automobile on 
disfavored street would not permit 
recovery for injuries sustained as re¬ 
sult of collision against driver of 
automobile on favored street, where 
such entry "was preceded by a viola¬ 
tion of law with reference to stop 
sign on favored street, particularly 
where favored driver arrived at in¬ 
tersection at almost same time and 
because of his application of brakes, 
disfavored driver preceded him into 
intersection,—^Arline v. Alexander, 
La App., 2 So.2d 710. 

5. Cal.—Groat v. Walkup Drayage & 
Warehouse Co., 58 P.'2d 200, 14 Cal. 
App.2d 3'50. 

6. Kan.—^Fox v. McCormick, 202 P. 
614, 110 Kan. 91. 

7. Kan.—^Hughes v. Hudson-Brace 
Motor Co., 207 P. 795, 111 Kan. 397. 
In. view of the speed at which au. 

tomohiles travel, safety demands 
that the right of way he determined 
before either car has entered the in¬ 
tersection.—^Fox V. McCormick, 20fi P. 
614, no Kan. 91—42 C.J. p 990 note 
35. 

3. Pa.—^Preston v. Pilch, 2 Pa.Dist. 
&Co. 180. 

42 C.J. p 974 note 91. 

9 , Pa.—Weher v. Greenebaum, 113 
A. 413, 270 Pa. 382. 

42 C-J. p 990 note 36. 
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10. Pa.—^Weber v. Greenebaum, su¬ 
pra. 

11. Or.—^Hunsaker v. Pacific North¬ 
west Public Service Co., <20 P.2d 
433, 143 Or. 583. 

As between, motor vehicles aud tuter- 
urban. trains 

Since an interurban train cannot 
travel except upon rails, to that ex¬ 
tent the train has the right of 
way, to which the operators of other 
vehicles should yield when neces¬ 
sary; but the rights and obligations 
of interurban trains when passing 
through sparsely populated thorough¬ 
fares are reciprocal to those of the 
motorist in other respects.—^Noble v- 
Key System, 51 P.2d 887, 10 Cal.App. 
2d 132. 

As between motor vehicles and 
streetcars 

Motorist’s failure to approach 
streetcar crossing with sufficient care 
to permit exercise of statutory right 
of way by streetcar without danger 
of collision was negligence as mat¬ 
ter of law.—^Hunsaker v. Pacific 
Northwest Public Service Co., SO P. 
2d 433, 143 Or. 583. 

As between motor vehicles and 
horse-drawn vehicles the fact that 
the latter move more slowly does not 
require that they shall be stopped at 
intersections in order that automo¬ 
biles on the intersecting highways 
may pass at undiminished speed. 

HI.—Rupp V. Keebler, 17'5 Ill.App. 
619. 

Neb.—Barrett v. Alamito Dairy Co., 
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the right of way as to motor vehicles having special 
privileges is considered infra §§ 371-377; and the 
right of way as between motor vehicles and pedes¬ 
trians is considered infra § 388. 

Intersection con4:rolled by traffic signal. The 
right of way as between vehicles at intersections 
where traffic is controlled by traffic signals must be 
determined by the special rules contained in the act 
providing for the control of traffic at such intersec- 
tions.^2 Ordinarily, vehicles facing the green light 
have the right of way.13 

Streets having neutral grounds. Under an or¬ 
dinance so providing, on streets and avenues hav¬ 
ing neutral grounds and carrying street car lines, 
vehicles crossing such neutral grounds have the 
right of way to complete the crossing, provided 
they come to a full stop when about to leave the 
neutral ground and enter the roadway, signal with 
horn, and give approaching vehicles an opportunity 
to stop.i^ 

c. Construction and Effect in Greneral 

General rules of construction apply in construing 
right-of-way regulations; and the construction and ef¬ 
fect of such regulations in various circumstances have 
been adjudicated. 

181 N.W. '5*50, 105 Neb. 658, 21 A. 

L.R, 566. 

12. Ind.—Indianapolis Rys. v. Boyd, 

53 N.B.2d 762, 222 Ind. 481, re¬ 
hearing denied '54 N.E.2d '272, 22i2 
Ind 481. 

13. Pa—Pogorzelski v. Borough of 
Braddock, Com.Pl., 90 Pittsb.Leg J. 

35. 

Wis.—^Zindell v. Central Mut. Ins Co. 
of Clucago, 209 N.W. 327, 222 Wis. 

575. 107 A.L..R. 1116. 

Change of light during approach 
Plaintiff approaching traffic signal 
with green light in his favor, who 
could not safely have stopped before 
light turned yellow and before entry 
into intersection, would have right 
of way over vehicles facing green 
light, to continue on his course.— 

Rose V. Campitello, 159 A. 887, 114 
Conn. 637. 

Defective signal 

(1) Truck approaching street inter¬ 
section at which traffic semaphore 
showed green light was held entitled 
to right of way over automobile ap¬ 
proaching on intersecting street, not¬ 
withstanding, because electric light 
bulb in signal had burned out, driver 
of automobile on intersecting street 
could see no red light as he ap¬ 
proached intersection.—^McCormick & 

Co. V. Cauley, La App., 168 So. 783. 

(2) However, in action for injuries 
sustained by bus passenger in colli¬ 
sion between the bus, which entered 
intersection from the left on a green 
light displayed by traffic signal, and 


Rules governing the construction of statutes gen¬ 
erally have been held to apply in the construction of 
statutes and regulations relating to the right of way 
of motor vehicles at crossings or intersections.^^ 
Thus, such regulations should be so construed as to 
promote the objects for which they were enacted,i6 
and, if possible, to embrace all situations in which 
the evil sought to be remedied exists and, as 
appears infra § 363 b (1), they should receive a 
reasonable construction. What constitutes an '"in¬ 
tersection” and "point of intersection” as those 
terms are used in right-of-way regulations and oth¬ 
erwise is considered supra § 351. 

Effect of regulations on common-law rules. The 
common-law rules applicable to negligence are not 
abolished by a statute regulating the right of way 
at intersections, such a statute merely furnish¬ 
es an additional factor to be considered in deter¬ 
mining negligence as between users of the high- 
way.^9 Where for some reason the statute becomes 
inapplicable, as where the favored driver forfeits 
his right of way, the relative obligations of the 
converging vehicles are governed by the common- 
law rules. 20 

Naught V. Smith, 17 A.2d 771, 127 
Conn. 450. 

16. Nev.—^Hilton v. Hymers, 65 P.2d 
67'9, 57 Nev. 391. 

Safety and facilitated travel 
Minn—Moore v. Kujath, i29 N.W.2d 
'883, 22'5 Minn. 107. 

Nev.—Hilton v. Hymers, 65 P.2d 679, 
57 Nev. 391. 

17. R.I.—^Kelly v. Simpson, 144 A. 
43-5, '50 R.I. 10. 

18. Vt.—Jasmin v. Parker, 148 A. 
874, 10-2 Vt. 405. 

Minn.—Wilmes v. Mihelich, 25 N.W. 

2d 833, 223 Minn 139. 

N.J.—Paulsen v. Klinge, 104 A. 95, 
92 N.J.Law 99. 

Buies cLualifled, not abrogated 

The statutory right of way rule 
giving motorist approaching intersec¬ 
tion from the right a right of way 
over motorist approaching intersec¬ 
tion from the left qualifies the com¬ 
mon-law rule giving the right of 
way to the first arrival, but does 
not abrogate the common-law rule.—• 
Wlodkowski v. Terkaitis, Md., 57 A. 
2d 792. 

19. N.J.—Paulsen v. Klinge, 104 A. 
95, 92 N.J.Law 99—MacDonald v. 
Weart, 150 A. 1678, 8 N.J.Misc. 445. 

20. Ohio.—^Kellar v. Miller, Ohio 
App., 3'6 N.E.2d 890, 6'7 Ohio App. 
361—^Cincinnati St. Ry. Co. v. Wa¬ 
terman, 198 N.E. 494, 50 Ohio App. 
380—Morris v, Bloomgren, 187 NE. 
2, 127 Ohio App. 147, 89 A.L.R. 831. 

Or.—Wheeler v. Nickels, 1'26 P.2d 32, 


a truck entering intersection first 
and from the right at a time when 
trafiic signal was not operating as to 
that traffic, court’s charge as to du¬ 
ties of respective drivers was er¬ 
roneous in instructing that the bus 
had the right of way—^Welch v. 
Canton City Lines, 60 N.E.2d 343, 
14r3 Ohio St. 166. 

Amber and green lights 

If motorist drove into intersection 
when amber light was exhibited with 
green light on trafiic signal, and if 
motorist was in such position that 
he could not safely stop his automo¬ 
bile, he had a right to proceed cau¬ 
tiously across the intersection, and 
bus driver approaching intersection 
from motorist’s right was under the 
duty to allow the motorist the right 
of way.—Schneiderman v. Interstate 
Transit Lines, '69 N.E.2d 293, 394 
Ill. 569. 

14. La,—Ciolina v. Patton, App , 148 
So. 729. 

15. Ohio.—^Kessler v. Brown, App., 
3'2 N.E 2d 68. 

Construction together of related stat. 
utes 

Ohio.—^Kessler v. Brown, supra. 

Or.—Stryker v. Hastie, 282 P. 1087, 
131 Or. 282. 

IVCeauing not clear 

If meaning of statutes concerning 
right of way at intersection is not 
definitely settled by the language 
used, they are to be interpreted in 
the light of their application to traf¬ 
fic moving over the highway.—^Mc- 
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Specific and local Tegulations, Ordinarily, spe¬ 
cific regulations as to the right of way of vehicles 
at an intersection control over general regulations 
or statutes and local regulations, if properly en¬ 
acted by a body having the power to make such 
regulations, will control over state statutes .22 
However, where an ordinance is directly in conflict 
with the statute, and is not reasonably within the 
power delegated to a city to enact ordinances for 
the public safety, the ordinance is void and the 
statute will control.23 Where a statute regulating 
the right of way at intersections is not necessarily 
in conflict with the local regulations in a munici¬ 
pality, the statute applies within the municipality.^^ 
In any event, a municipal ordinance regulating traf¬ 
fic is limited in its operation to the municipality and 
has no effect outside thereof.25 

Two reasons for right of way. The fact that a 
vehicle is entitled to the right of way under two 
rules or regulations does not entitle the operator 
of such vehicle to any greater rights.^ti 


Vehicles 071 same street. Regulations giving the 
right of way to vehicles proceeding in a certain di¬ 
rection or on certain streets apply only to vehicles 
which approach an intersection at the same time on 
different streets and not to vehicles which approach 
on the same street and at different times.27 Sim¬ 
ilarly, a statute providing that at highway intersec¬ 
tions an automobile approaching from the right has 
the right o-f way is not applicable where two auto¬ 
mobiles approach each other from opposite direc- 
tions.2S So also, where a collision occurs before 
a motorist’s car reaches the intersection, the statute 
relative to the right of way has no application. 

Vehicle nearest center of mferscction. A provi¬ 
sion that, where two or more vehicles have entered 
an intersection, the one nearest the center of the 
intersection shall have the right of way has been 
held invalid as being either meaningless or in con¬ 
tradiction with another provision embodying the 
usual rule that the vehicle on the right has the 
right of way.^® 


168 Or. 604—^Vroman v. TJpp, 77 P. 
2d 432, 158 Or. 697. 

21. Tex.—Sam v. Sullivan, Giv.App , 
189 S.W.2d 69, refused for want of 
merit. 

IVliere traffic officer In cliarere 

(1) A general regulation giving the 
right of way to vehicles proceeding 
in a certain direction is inapplicable 
in a congested district in charge of 
a traffic officer where another regu¬ 
lation requires all drivers to obey 
traffic officers at intersections.— 
North State Lumber Co. v. Charles¬ 
ton Cons. R., etc., Co., 105 S.E. 406, 
115 S.C. 267. 

(2) A mechanical traffic signal is 
not a “traffic officer” within a stat¬ 
ute containing regulations as to the 
right of way, except that traffic of- 
fleers shall have full power to regu¬ 
late traffic.—^Ferraro v. Earle, 164 A. 
886, 105 Vt. 243. 

Traffic signal as controlling 

City ordinance making it the duty 
of a driver approaching intersection 
to yield the right of way to an auto¬ 
mobile that has already entered the 
intersection does not apply to an 
intersection where automatic signal 
lights are installed and are in opera¬ 
tion controlling traffic —’Sam v. Sulli¬ 
van, TexXJiv.App., 189 S.'W.2d 69, re¬ 
fused for want of merit. 

22. U.S.—Thomasson v. Burlington 
Transp. Co., C.C.A.C 0 I 0 .. 128 F.2d 
35-5. 

Colo.—Brown v. Maier, 38 P.'2d 905, 
96 Colo. 1—City and County of 
Denver v. Henry, 38 P.2d 895, 95 
Colo. 582. 

Tex.—^Dallas Railway & Terminal 


Co. V. Walsh, Civ.App., 156 S.W.2d 
320, affirmed Walsh v. Dallas Rail¬ 
way & Terminal Co., 167 S.W.2d 
1018, 140 Tex. 385. 

MxLiLicipal authority as to certain 
roads 

Where, by statute, municipalities 
have authority to promulgate traffic 
regulations as to intersections of 
roads other than those designated as 
part of the primary road system, 
where automobile accident occurred 
at intersection of streets which had 
not been designated as part of pri¬ 
mary road system, city ordinance re¬ 
quiring operator of vehicle to yield 
right of way to vehicle which has 
first entered intersection applied 
rather than statutory rules giving 
motorist right of way over operator 
of vehicle approaching from left on 
intersecting highway —Weismantle v. 
Petros, 19 S.E.2d '594, 1G4 W.Va. 180. 

In absence of ordinance, police de¬ 
partment does not have the power to 
designate right of way.—Fred W. Al¬ 
brecht Grocery Co. v. Overfield, 168 
N.E. 38'6, 32 Ohio App. 512. 

23. Okl.—Constant v. Brown, 114 P. 
2d 477, 189 Okl. 147. 

24. Ga.—Hall v. Ponder, 179 S.E. 
'243, 50 Ga.App. 627. 

Farticnlar regulatioiLS held not in 
conflict 

Ga.—Sweet v. Awtrey, 28 S.E 2d 154, 
70 Ga.App. 334—Hall v. Ponder, 179 
S.E. 243, 50 Ga.App. 627. 

25. Ky.—Miller v. Week, 217 S.W. 
904, 186 Ky. 552. 

26. Ky.—Mann v. Woodward, 290 

S-W. 333, 217 Ky. 491. | 
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I Vehicle on highway of superior class 
A statute providing that the op¬ 
erator of a vehicle shall yield the 
right of way at the intersection of 
their paths to a vehicle approaching 
from the right unless the latter ve¬ 
hicle is further from the point of the 
intersection of their paths than the 
first-named vehicle, and providing 
further that a vehicle being operated 
on any inter county seat highway, 
designated state highway, boulevard, 
or street designated by ordinance as 
being equal in importance to a 
boulevard, shall not be required to 
observe this regulation at points 
where any such highway intersects 
any other highway of a lesser class, 
does not give the operator of a ve¬ 
hicle approaching from the right any 
greater rights because he happens to 
be on a highway of a superior class. 
—Mann v. Woodward, supra—42 C.J. 
p 977 note 18. 

27. Mo.—^Hammond v. Emery-Bird- 
Thayer Dry Goods Co.. -240 S.W. 
170. 

42 C.J. p 974 note 94 [al. 

28. Ga.—Corpus Juris cited in Hol- 
lomon V. Hopson, 166 S.E. 4-5, 46, 
45 Ga.App. 762. 

42 C.J. p 976 note 16. 

Right-angle curve 

Where two automobiles practically 
at right angles to each other were 
approaching sharp curve, but were 
traveling in opposite directions, right 
of way rule was inapplicable.—^Hol- 
lomon V. Hopson, supra. 

29. Iowa.—^Lein v. John Morrell & 
Co., '224 N.W. 576, 207 Iowa 1271. 

30. Colo.—^Hicks V. Cramer, 288 P. 
887, 87 Colo. 414. 
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Vehicle standing still. The right-of-way rule has 
been held inapplicable to a vehicle which was stand¬ 
ing still at the time of the collision.31 

Vehicle proceeding after stop. The fact that a 
vehicle has stopped at an intersection before cross¬ 
ing it does not render applicable the statute requir¬ 
ing a vehicle joining the flow of traffic from a 
standing position to yield the right of way to all 
other vehicles.32 

Nature of highway. Except in so far as the 
rule may be affected by statute or recognized rule, 
as discussed supra subdivision b (2) of this sec¬ 
tion, the right-of-way rule contained in a statute 
or regulation is not affected by the relative condi¬ 
tion or weight of traffic of the intersecting high¬ 
ways J 3 

Streetcars are vehicles within the meaning of a 
statute regulating the right of way between vehi¬ 
cles'^ unless excluded from the operation thereof 
expressly or by clear impHcation.35 

Wrongful acts. The right of way may not be ac¬ 
quired by a wrongful act.36 

§ 363- - Relative Rights and Duties of 

Drivers 

a. Favored driver 

b. Disfavored driver 


a. Favored Driver 

(1) In general 

(2) Reliance on care of other drivers 
(1) In General 

The right of way of the favored driver at an inter¬ 
section is not an absolute right; it does not relieve the 
driver from compliance with rules of the road, and it 
may be forfeited by noncompliance therewith. Under 
some circumstances the favored driver may be required 
to yield the right of way. 

In general, when two vehicles approach an in¬ 
tersection at approximately the same time, the fa¬ 
vored driver, that is, the -one who, in accordance 
with the rules and regulations considered supra § 
362, has the right of way, is entitled to proceed ;37 
and, as discussed infra subdivision a (2) of this 
section, he is generally entitled to proceed in reli¬ 
ance on the care of other drivers and on the as¬ 
sumption that a disfavored driver will yield the 
right of way. The part of the highway to which 
the prior right of the favored driver extends, and 
the corresponding right of the disfavored driver to 
enter the intersection, are considered infra subdi¬ 
vision b (3) of this section. 

Right as not absolute. The right of the favored 
driver is not absolute, but is, rather, relative 
that is, the right of way is not absolute in the sense 


31 . Pa.—^De Sena v. American Ke- 
duction Co., 88 Pa,'Super. 199, 

32 . Ohio.—Ohio Casualty Ins. Co. v. 
Bartson, 44 N.E.2d 47'2, 69 Ohio 
App. 557. 

Hi^rht of way ag to vehicle Joining- 
flow of traffic from standing; posi¬ 
tion see supra § 300. 

33 . Cal.—^Muir v. Cheney Bros, 148 
P.2d 138, 64 CalApp.2d 55. 

La.—Lake Charles Stevedores v, 
Streater, 6 So.2d 242, followed in 
Austin V. iStreater, '6 So.2d 248. 

Minn.—^Wilmes v. Mihelich, 25 N.W, 
i2d 833, 223 Minn. 139. 

34. Minn.—^Syck v. Duluth St. R. 
Co., 177 ISr.W. 944, 146 Minn. 118. 

4-2 C.J. p 977' note 22. 

35 . Ky.—^Louisville R. Co. v. Ever¬ 
ett. 2-50 S.W. 103. 199. Ky. 33. 

42 C.J. p 977 note 23 

36 . Iowa.—Mowrey v. Schulz, 296 N. 
W. 822, 230 Iowa 102. 

Failure to atop 

U.S.—Van Wie v. U. S., D.C.Iowa, 77 
F.Supp. 2i2. 

Iowa.—Mowrey v. Schulz, 296 N.W. 
82-2, 230 Iowa 102. 

37 . La.—^Arena v. Morris & Co., 130 
So. 565, 14 La.App. 563. 

Favored direction 

The driver proceeding in the fa¬ 


vored direction has the right of way 
as against another car traveling in 
the disfavored direction which, if 
driven at a lawful speed, will not en¬ 
ter the intersection until after he 
has done so. 

N.D.—^Peterson v. O’Rourke, 209 N.W. 
798, 64 N.D. 428. 

Wash.—^Wood v. Lawrence, 210 P. 
193, 122 Wash. 698. 

38. Ala.—Montgomery City Lines v. 
Moore, 34 So.2d 177, 33 Aia.App. 
388. 

Cal.—Pattisson v. Cavanagh, 63 P.Sd 
868, 18 Cal.App 2d 123, transfer de¬ 
nied 64 P.2d 945, 18 Cal.App.2d 
1-23. 

Colo —^Denver Equipment Co. v. New¬ 
ell, 169 P.2d 174, 115 Colo. 23. 
Conn.—Graveline v. Livingston, 34 A. 
2d 732, 130 Conn. 397—Smith v. 
Usher, 33 A.2d 137, 130 Conn. 204. 
Del.—Greenplate v. Lowth, 199 A. 

6-59, 9 W.W.Harr. 350. 

D.'C.—Bland v. Hershey, 50 P.2d 9 91, 
60 App.D C. S26—^E. P. Hinkel & Co. 
y. Gerondikas, Mun.App., 48 A.2d 
'459—^Towles, to Use of Plymouth 
Ins. Co., V. Arcade-Sunshine Co., 
Mun.App , 32 A.2d 870. 

Fla—Panama City Transit Co. v. 

Du Vernoy, 33 So.'2d 48. 

I Ga.—^Essig V. Cheves, 44 S.E.2d 712, 

I 76 Ga.App. 870— Corpus Juris cited 
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in Brown v. Sanders, li60 S.B. 542, 
543, 44 Ga.App. 114. 

Ill-—Farmer v. Puller, 73 N.E.2d 457, 
331 Ill.App. 615—^Wheeler v. Ru- 
dek, 65 ]Sr.B.2d 611, 328 Ill.App. 
283, reversed on other grounds 74 
N.E.i2d 601, 397 Ill. 438—Bentley 
V. Olson, 158 N.E.2d 316, 324 Ill.App. 
281—Brown v. Steed, 47 N.E.'2d 
114, 317 Ill.App. -541—^1111 V. Hiles, 
32 N.E.2d 933, 309 Ill.App. 321— 
Wallace v. Parnell, 28 N.E.2d 569, 
306 Ill.App. 310. 

Ind.—Blasengym v. General Accident, 
Fire & Life Assur. Corporation, 165 
N.E. 262, 89 Ind.App. 624. 

Iowa.—State v. Brighi, 7 N.Wj2d 9, 
232 Iowa 1087. 

Me.—Gold V. Portland Lumber Cor¬ 
poration, 16 A.'2d 111, 137 Me. 

143—^Keller v. Banks, 156 A. 817, 
130 Me. 397—^Pitts v. Marquis, 140 
A. 909, 127 Me. 76. 

Md.—Wlodkowski v. Terkaitis, 67 A. 
2d 792—Carlin v. Worthington, 192 
A. 3'56, 172 Md. 505—^Billotti v. Sa- 
val, 168 A. 890, 165 Md. 5'63—Jer¬ 
sey Ice Cream Co. v. Bach, 157 A. 
277, 161 Md. 1285—^Friedman v. 

Hendler Creamery Co., 148 A. 426, 
158 Md. 131. 

Mass.—^Fallovaluta v. Johnsyn, 67 N. 
E.2d 532, 317 Mass. 153. 

Mich.—^Huber v. Paquette, 292 N.W- 
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that the favored driver is always justified in as- | serting and attempting to exercise the right of 


334, 293 Mich. 370—Thompson v. 
Michigan Cab Co., 272 N.W. 710. 
279 Mich. 370—^Bugbee v. Fowle, 
269 N.W. 570, 277 Mich. 485. 

Minn.—Mattfeld v. Nester, 32 N.W.i2d 
291—Jeddeloh v. Hockenhull, 18 
N.W.2d 582, 219 Minn 541. 

Mo.—Lowry v. Mohn, 19'5 S.TV.2d 
652—Rosenkoetter v. Fleer, 15'5 S. 
W 2d 157—Ross V. Wilson, 163 S. 
W.2d 342. 236 Mo.App. 1178. 

Nev,—Botts V. Rushton, 172 P.^d 
147—Carter v. City of Fallon, 11 
P.2d 817, 54 Nev. 195. 

N.H—Copadis v. Raymond, 47 A.2d 
120, 94 N.H. 103—Bissonnette v. 
Cheverette, 176 A. 285. 87 N.H. 211 
—Gendron v. Glidden, 148 A. 461, 
84 N.H. 162. 

N.J.—MacDonald v. Weart, 150 A. 

578, 8 N.J.Misc. 445. 

N.M.—Corpus Juris cited iu Crocker 
V. Johnston, 95 P.2d 214. 218, 43 
N.M. 469. 

N.T.—Anderson v. Burkhardt, 9 N.E 
2d 929, 275 NT. 281—Hilfiker v 
Adams, 9 N.T.'S.2d 9, 25'6 App-Div 
•889—Plantz v. Greiner, 248 N.T.S. 
740, 232 App.Div. 73—Walter v. 
State. 65 N.Y S 2d 378, 187'Misc. 
1034—Jennings v. Piwinski, 241 N. 
y.S. 349. 136 Misc. 447—South- 
combe V. Coyle, 8 N.T.S.2d 657. 
N.C.—^Swinson v. Nance, 15 S.E 2d 
284, 219 N.C. 772—Groome v. 

Davis, 2 S.B.2d 771, 215 N.C. 510. 
Ohio.—George Ast Candy Co. v. 
Kling, 169 N.E. 292, 121 Ohio St. 
362—Gratziano v. Grady, App., 78 
N.B.2d 767. 

Or.—Van Zandt v. Goodman, 179 P. 
-2d 724—Frint v. Amato, 284 P. 183, 
131 Or. 63'1—Casto v. Hansen, 261 
P. 428, 123 Or. 20. 

Pa.—^Peters v. Shear, 41 A.i2d 556, 
351 Pa. 521—Maio v. Fahs, 14 A.2d 
105, 339 Pa. 180—McCormick 

Transp. Co. v. Philadelphia Transp. 
Co., 55 A.2d 771, 161 Pa.Super. 533 
—^Kaiser Co. v. American Individu¬ 
al Laundry Co., 10 A.2d 64, 138 Pa. 
Super. 124—Webb v. Hess, Com. 
PL, 46 Dauph.Co. 84—Weaver v. 
Scranton Bus Co., Com.PI, 44 Lack. 
Jur. 233—Stankus v. Winter, Com. 
PL, 30 North.Co. 272—^Favino v. 
Myers, Com.PL, 61 York Leg.Rec. 
141. 

R.I.—Dembicer v. Pawtucket Cabinet 
& Builders Finish Co., 193 A. 622, 
58 B.I. 461. 

Tex,—Checker Cab Co. v. Wagner, 
Civ.App., 199 S.W.2d 791—Jimmie 
Guest Motor Co. v. Olcott, Civ. 
App., 26 S-WSd 373, error dis¬ 
missed. 

Utah.—Bullock v. Luke, 98 P.2d 350, 
98 Utah 601. 

Wash.—Langer v. Auto Interurban 
Co., 183 P.2d 188, 28 Wash.2d 343— 
Whisler v. Weiss, 174 P.2d 7*66, 26 
. Wash. 2d 446 — Bennett v. Karnow- 


sky, 166 P.2d 192, 24 Wash.2d 487— 
Bleiler v. Wolff, 161 P.-2d 145, 23 
Wash.’2d 368—Gavin v. Everton, 
144 P.2d 735. 19 Wash.2d 785— 
White V. Fenner, 133 P.2d 270, 16 
■\Vash.2d 226—Billingsley v. Rovig- 
Temple Co., 133 P.2d 265, 16 Wash. 
2d 20.2—Cox V. Kirch, 123 P.2d 328, 
12 Wash.2d 678—Justice v. Lava- 
getto, 113 P.2d 1025, 9 Wash.2d 77 
—^Fetterman v. Levitch, 109 P.2d 
1064, 7 Wash.2d 431—Sodden v. 
Reinhardt. 106 P.2d 574, 5 Wash.2d 
689—^^"arner v. Keebler, 94 P.2d 
175, 200 Wash. 60S—Xystuen v. 
Spokane County, 77 P.2d 1002, 194 
Wash. 312—Huber v. Hemrich 
Brewing Co., 62 P.2d 451, 188 

Wash. 23'5—S'wanson v. Sewall, 48 
P.-2d 939, 183 Wash. 462—Teshirogi 
V. Belanger, 9 P..2d 66, 167 Wash. 
278—Martin v. Hadenfeldt, 289 P- 
533, 157 Wash. 263—McHugh v. 
Mason. 283 P. 184. 154 ^Vash. 572— 
Hooper v. Corliss, 261 P. 645, 146 
Wash. 50. 

Wis.—^Zindell v. Central Mut. Ins. 
Co., of Chicago, 269 N.W, 327, 222 
Wis. 5'75, 107 AL.R. 1116. 

42 C.J. p 978 note 33. 

Not assurance of safety 

With respect to the negligence of a 
motorist, the statutory right of way 
is not an assurance of safety or an 
absolute right under all conditions.— 
Afman v. Kraker, 9 N.W.i2d 693, 305 
Mich. 504—Strong v. Kittenger, 1 N 
W.2d 479, 300 Mich. 126—^Stephens v 
Koprowski, 294 N.W. 158, 295 Mich. 
213—^Rathburn v. Riedel, 289 N.W. 
285, 291 Mich. 652—Koehler v. Thom, 
281 N.W. 336. 285 Mich. 593—Block 
V. Peterson, 278 N.W. 774, 284 Mich. 
88—^Kerr v. Hayes, 229 N.W. 430, 250 
Mich. 19. 

Not right of preemption 
La.—Joseph Chalona Co. v. Smith, 
App., 158 So. 23-7—Bagert v. Maes¬ 
tri, 131 So. 863, 18 La.App. 94. 

Not exclusive privUege 
La.—Watson v. Mundinger, App., 144 
So. 620—^Vance v. Poree, 5 La.App. 
109. 

Vt.—^Fletcher v. White, 45 A.2d 569, 
114 Vt. 377. 

Reasonable care 

(1) The fact that a driver arrives 
first at an intersection does not give 
him any right to proceed without us¬ 
ing reasonable care. 

La.—Genovese v. Daigle, App.. 17 So. 
2d 736—^Bagley v. Standard Coffee 
Co., App., 168 So. 3-50—^Driefus v. 
Levy, App., 140 So. 259. 
pa.—Schlossstein v. Bernstein, 142 A. 
3-24, 293 Pa. 245—^Alperdt v. Paige, 
140 A 555, 292 Pa. 1—Stengel v. 
McMahon, 176 A. 857, 116 Pa.Super. 
349 —Lochetta v. Cunningham Cab 
Co., 98 Pa.Super. 4—Mohr v. Schu- 
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hert, Com.PL, 22 Lehigh Leg-J. 
164. 

42 C.J. p 960 note 34. 

(2) Although arriving first, the 
driver should determine as a man 
of ordinary prudence whether under 
all the circumstances he has suffi¬ 
cient time to cross the intersection 
safely before the arrival of the 
other car, and he should not pro¬ 
ceed if he observes that a collision 
will probably result if he' attempts 
to do BO. 

Cal.—Casselman v. Hartford Acci¬ 
dent & Indemnity Co., 98 P.2d 539, 
36 CaLApp.2d 700—Patisson v. 
Cavanagh, 63 P.2d 868, 18 Cal.App. 
2d 123, transfer denied 64 P.2d 945, 
18 CaLApp.2d 123. 

La.—Johnson v. Fabacher, App., 175 
So. 129—Bagley v. Standard Coffee 
Co., App., 168 So. 350—^Driefus v. 
Levy, App., 140 So. 259. 

Pa.—^Keough v. Yellow Cab Co. of 
Philadelphia, 163 A. 385, 107 Pa. 
Super. 309. 

Wash.—Hirst v. Standard Oil Co. of 
California. 261 P. 403, 145 Wash. 
597 —^Keller v. Waddington, 253 P. 
646, 142 Wash. 474. 

(3) Thus the question of which 
driver was at fault in a collision at 
an intersection is not necessarily de¬ 
termined by which car actually en¬ 
tered the intersection first.—Pizzarel- 
lo V. Sheldon, 36 A.2d 376, 130 Conn. 
643. 

Permissive right 

The right of way on a through 
highway is merely a permissive 
right.—^U- S. V. Goldman, D.C.Pa., 61 
F.Supp. 315. 

Only one qualification 

The right-of-way statutes, con¬ 
strued together, confer an absolute 
right of way on the vehicle approach¬ 
ing from the right, qualified only by 
the requirement that in proceeding 
uninterruptedly, such vehicle must 
proceed in a lawful manner. 

Ohio.—Sherburn v. Armstrong, App., 
42 N.E.2d 716—Morris v. Bloom- 
gren, 187 NE. 2, 127 Ohio App, 147, 
89 AL.R. 831. 

Pa.—Builders Supply Co. v. McCabe, 
44 A. 2d 256, 353 Pa. 107, applying 
Ohio law. 

Analogy to burden of proof 

Wash.—Saad v. Langworthy, 280 P. 

74, 153 Wash. 59S. 

42 C.J. p 978 note 33 [e]. 

Unwarranted assumption 

Motorists on through highways 
cannot proceed on assumption that 
they have right of way at any un- 
diminished speed and that those who 
have first arrived, and are about to 
cross at intersection, must yield as 
long as driver on through highway 
has appeared within sight, and re- 
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way,39 it having been said that the right of way 
rule is a rule of doubt under balanced conditions.^® 
Thus, the fact that one has the right of way does 
not warrant him in proceeding regardless of con¬ 
ditions or consequences^! or the safety of oth- 
ers.42 


Compliance with rules of road. The favored mo¬ 
torist is not relieved from, and, in fact, his right of 
way may be lost or forfeited by his failure to com¬ 
ply with, rules and regulations governing the oper¬ 
ation of motor vehicles generally,^3 


gardless of his speed,—Jones v. Car¬ 
ter, 13 So.2d 623, 195 Miss, 1S2. 

39. Md.—^Mmch v. Hilkowitz, 161 A. 
16‘1, 162 Md. 649. 

Wash.—-Teshirogi v. Belanger, 9 P.2d 
66, 167 Wash. 27S—^Hooper v. Cor¬ 
liss, 261 P. 645, 146 Wash. 50. 

42 C.J. p 978 note 34. 

Exercise in. arhitrary manner 

Motorist who has right of way at 
intersection should not exercise right 
of way in arbitrary manner.—Taha v. 
Finegold, 184 P.2d 533, Si Cal.App.2d 
536. 

Situation of other person 

Person driving upon highway has 
no right to persist in his right of way 
when he realizes that another person 
whom he is approaching or overtak¬ 
ing cannot conform to rule of the 
road or is unconscious of his danger. 
—Arnold v. Owens, C.C.A.N.C., 78 F. 
2d 495. 

40. N.M. —Corpus Juris cited in 
Crocker v. Johnston, 95 P.2d 214, 
218, 4,S ISr.M. 469. 

N.Y.—Salm v. Bleau, 206 N.T.S. 415, 
210 App.Div. 554, affirmed 148 N.E 
728, 240 N.T. 614. 

41. Ala.—^Montgomery City Lines v. 
Moore, 34 So.2d 177, 33 Ala,App. 
38S. 

Colo.—Denver Equipment Co. v. New¬ 
ell, 169 P.2d 174, 115 Colo. 23 
Conn.—Morosini v. Davis, 148 A. 371, 
no Conn. 358. 

Fla.—Panama City Transit Co. y. Du 
Vernoy, 33 So.2d 48. 

Ill.—Greene v. Citro, IS NE.2d 237, 
298 Ill.App. 25, reversed on other 
grmnds Greene v. Noonan, 23 N.E. 
2d 720, 372 Ill. 286- 

La.—Thomas v. Leonard Truck Lines, 
App, 7 So 2d 753—Mejheardt v 
Reboul, App., 158 So. 235—Murphy 
V. Star Checker Cab, App., 150 So. 
79. 

Mich.—^Waling v. City of Detroit, 13 
N.Y/.2d 246, 308 Mich. 163—Miller 

V. Cook, 291 N.W. 64, 292 Mich. 683. 
Minn.—Jeddeloh v. Ilockenhull, 18 N. 

W. 2d 582, 219 Minn. 541. 

Mo.—Ross V. Wilson, 163 S.W.2d 342, 
236 Mo.App. 1178— 'Corpus Juris 
cited in Bramblett v. Harlow, App., 
75 S.W.2d 626, 633—Pappas Pie & 
Baking Co. v. Stroh Bros. Delivery 
Co., App., 67 S.W.2d 793. 

N.T.—Reynolds v. State, 20 N.T.S.2d 
719, 174 Misc. 333, reversed on oth¬ 
er grounds 28 N.T.S.2d 851, 262 
App.Div. 927, appeal dismissed 40 
N.B.2d 34, 287 N.T. 745. 

Or.—^Van Zandt v. Goodman, 179 P.2d 
724- 


Pa.—McCandless v. Krut, 14 A.2d 181, 
140 Pa.S-uper. 183—Kaiser Co. v. 
American Individual Laundry Co., 
10 A.2d 64, 138 Pa.Super. 124— 
Evans v. Stewart. 157 A. 515, 103 
Pa.Super. 54D—^Keeler v. Hazlett, 
Com.Pl, 20 Leh.Co L.J. 194—Pogor- 
zelski V. Borough of Braddock, 
ComfPl., 90 Pittsb.Leg.J. 35—Na¬ 
tional Liberty Ins. Co. v. Mihalko, 
Com.Pl., 7 Sch.Reg. 237. 

Tex—Jimmie Guest Motor Co. v Ol- 
cott, Civ.App, 26 S.W.2d 373, error 
dismissed. 

Wash. —Whisler r. Weiss, 174 P 2d 
766, 26 Wash.2d 446. 

Wis—Rosenow v. Schmidt, 285 N.W. 

755, 232 Wis. 1. 

42 C.J. p 978 note 36. 

Obvious dangers 

Fact that motorist first entering 
intersection has right of way does 
not justify motorist disregarding ob¬ 
vious dangers.—Maus v. Scavenger 
Protective Ass’n, 39 P.2d 209, 2 Cal. 
App 2d 624. 

Statute as guide, not command 

Since a vehicle approaching inter¬ 
section from the right does not have 
an absolute right of way in every in¬ 
stance regardless of its distance 
from the intersection when the other 
vehicle enters from the left, the stat¬ 
utory right-of-way rule is regarded 
merely as a cautionary guide rather 
than a peremptory command,—^Wlod- 
kowski V. Yerkaitis, Md., 57 A.2d 792. 

42. Ala,—^Montgomery City Lines v. 
Moore, 34 So,2d 177, 33 Ala.App. 
388. 

Cal.—Green v. Pedigo, 170 P.2d 999, 
76 Cal.App 2d 300. 

Fla.—Panama City Transit Co. v. Du 
Vernoy, 33 So.2d 48. 

La.—Stuckey v, Hayden, App., 3 So. 
2d 443—^Wilson v. New Amsterdam 
Casualty Co., App., 180 So. 870— 
Prudhomme v. Continental Casual¬ 
ty Co, App., 169 So. 147—Joseph 
Chalona Co. v. Smith, App, 158 So. 
237—Bagert v. Maestri, 131 So. 863, 
18 La.App. 94. 

Md.—Wlodkowski v. Yerkaitis, 67 A. 
2d 792. 

N.Y.—Marshall v. Richter, 235 N.T. 
S. 392, 134 Misc. 56, reversed on 
other grounds 237 N.T.S. 834, 227 
App.Div. 830. 

Ohio —Heidle v. Baldwin, 161 N.E. 
44, 118 Ohio St. 375, 58 A.L.R. 1186 
— Klmg V. George Ast Candy Co., 
168 NE. 761, 33 Ohio App. 177, af¬ 
firmed George Ast Candy Co. v. 
Klmg, 169 N.E. 292, 12l Ohio St. 
362. 


Okl —Sinclair Oil & Gas Co. v. Arm¬ 
our, 45 P.2d 751, 172 Okl. 442. 

Or.—Van Zandt v. Goodman, 179 P.2d 
721. 

Pa.—^Zurcher v. Pittsburgh Rys. Co, 
44 A.2d 581, 353 Fa. 212—Short v. 
Trego, Com.Pl., 33 Del.Co. 44—Mur¬ 
ray V. Pinmgan, Com.ri., 31 Del Co. 
186—Koch V. Shillady, Com.Pl., 29 
Del.Co. 238. 

R-I—Dembicer v. Pawtucket Cabinet 
& Kuilders Finish Co, 193 A. 622, 
58 H.I. 451. 

Va.—Remine v. Whited, 21 S.E.2d 
743. 180 Va. 1. 

Wash.—Teshirogi v. Belanger, 9 p., 
2d G6, 167 Wash 278. 

42 C J. p 979 note 37. 

43. LT.S.—Higgins v. Ledo, C.C.AN. 
H. 66 P.2d 265. 

Cal.—Satterlee v. Orange Glenn 
School Dist. of San Diego County, 
177 P.2d 279, 29 Cal 2d 581—Wilker- 
son v. Brown, 100 P.2d 958, 84 Cal. 
App.2d 401. 

Colo—^Aaron v. Wesebaum, 162 P.2d 
232, 114 Colo 61. 

Ill—Coleman v. Hait, 13 N.E.2d 188, 
293 Ill.App. 615. 

La.—Smith v. Jackson, App., 198 So. 
174—Allen v. Metropolitan Casual¬ 
ty Ins. Co. of New York, App, 190 
So. 163. 

Ohio.—Gratziano v. Grady, App., 78 
N E 2d 767—Schaller v. Chapman, 
App. 66 N.E,2d 266—Willard v. 
Fast, 61 N.E 2d 807, 76 Ohio App. 
225—Sherburn v. Armstrong, App., 
43 N.E.2d 716—Kellar v. Miller, 36 
NE.2d 890, 67 Ohio App. 361— 
Schmidt v. City Ice & F^zel Co., 19 
NE.3d 514, 60 Ohio App. 29—Cin¬ 
cinnati St. Ry. Co. V. Waterman, 
198 N.E. 494, 50 Ohio App. 380— 
Stevens v. Lepley, 189 N.E. 260, 46 
Ohio App. 445—Morris v. Bloom- 
gren, 187 N.E. 2, 127 Ohio App. 147, 
89 A.L.R. 831—aiding v. George Ast 
Candy Co., 168 N.E. 761, 33 Ohio 
App. 177, affirmed George Ast Can¬ 
dy Co. v. Klmg, 169 N.E. 202 , 121 
Ohio SL 362. 

Utah.—Bullock v. Luke, 98 P.2d 350. 
98 Utah 501. 

Vt.—Fletcher v. White. 45 A.2d 569, 
114 Vt. 377. 

*Tt IS only one who approaches aji 
intersection driving in a proper man¬ 
ner and exercising due care, who has 
a superior right of way over traflic 
approaching the intersection from his 
left."--G a skill v. Melella, 18 A.2d 
455, 458, 144 Pa.Super. 78. 

"A driver cannot be required to 
yield the right of way when his in¬ 
ability to know and act is chargeable 
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ligations of being on the alert ha\’ing his car and reasonable rate of speed,'*® although it has also 

under control;^® operating it at a lawful, proper, been held that the right of way cannot be lost be- 


to the lawless conduct of him who 
claims it/’—^Amos v. Remington 
Arms Co., 188 P.2d 896, 117 Colo. 
399 —Andrus v. Hall, 27 P.2d 495, 496. 

93 Colo. 526. 

NO license tot violation 

The superior privilege of right of 
way does not confer license to disre¬ 
gard fundamental rules instituted for 
the protection and safety of persons 
motoring on public highways. 

La.—Prudhomme v. Continental Cas¬ 
ualty Co., App., 169 So. 147. 

N.J.—Eahr v. O-W Co., 140 A. 438, 6 
N.J.Misc. 203. 

Statutory construction 

The phrase "in a lawful manner,” 
as used in statute defining ‘'right 
of way” as right to proceed uninter¬ 
ruptedly In a lawful manner in pref¬ 
erence to another vehicle approach¬ 
ing from a different direction, does 
not place an oblig-ation on vehicle on 
which right of way is conferred, but 
such vehicle loses its preferential 
status where it is not proceeding in a 
lawful manner in approaching or 
crossing intersection.—^Willaman v. 
Graber, 11 N.B.2d 710, 67 Ohio App. 
39. 

Pailure to stop at stop sign 
La.—Johnson v. Pabacher, App., 175 
So. 129. 

Pa.—^Boehm v. Heston, 189 A, 298, 
325 Pa. 89. 

Backing up into intersection 

The fact that one, negligently 
backing his automobile into street 
from side of intersecting street op¬ 
posite that on which automobiles ap¬ 
proaching intersection traveled, ap¬ 
proached intersection from right of 
automobile approaching on other 
street, did not give him right of way 
over such automobile.—Gaskill v. 
Helena, 18 A.2d 455, 144 Pa.Super. 
78. 

lights 

Fact that plaintiff motorist had 
right of way at street intersection 
did not protect him from his own 
carelessness in driving at rapid rate 
without lights burning.—Thomas v. 
Thomas, La.App., 155 So. 67. 

44. La.—General Exchange Ins. Cor¬ 
poration V. Carp, ApPm 176 So. 145 | 

_Calamia v. National Hosiery 

Mills, App., 164 So. 146. 

Mich,— Seymour v. Carr, 11 N.W.2d 
344. 307 Mich. 100. 

N.M. _Corpus Juris cited in Crocker 

V. .Tohnston, 95 P.2d 214, 218, 43 
N.M. 4C9. ^ 

Va—Brown v. Lee, 189 S-E. 339, 167 
284. 

^ig,._aibson v. Streeter, 6 N.W.2d 
662, 241 Wis. 600. 

.42 C.J. p 979 note 38. 


Bight of way held not forfeited 

Minn.—^Wilmes v. Mihelich, 25 N.W. 

2d 833, 223 Minn. 139. 

45, La.App.—Gray v. Southern Auto 
Wreckers, App., 166 So. 154, fol¬ 
lowed in Bates v. Southern Auto 
Wreckers, 166 So. 156—^Poulan v. 
Deas, 138 So. 230, 18 La.App. 256. 
Miss.—Whatley v. Boolas, 177 So. 1, 
180 Miss. 372—Gough v. Harring¬ 
ton, 141 So. 2S0, 163 Miss. 393. 

K.M.—Corpus Juris cited in Crocker 
V. Johnston, 95 P.2d 214, 218, 43 N. 

M. 469. 

Pa.—^Heimburger v. Gundy, 34 A. 2d 
489, 348 Pa. 114—Maio v. Pahs. 14 
A.2d 105, 339 Pa. 180—McCormick 
Transp. Co. v. Philadelphia Transp. 
Co., Pa.Super., 55 A.2d 771. 161 Pa. 
Super. 533—^Follweiler v. Pennsyl¬ 
vania Power & Light Co., Com.Pl., 

20 I/chigh Co.L.J. 409. 

42 C.J. p 979 note 39. | 

Obstructed view 

Where view of motorist who was 
approaching an intersection and who 
was traveling on right-of-way street 
was obstructed by parked truck, mo¬ 
torist was under duty to have his 
automobile under such control as to 
enable him to stop it instantly in 
case he was met with a situation of 
imminent danger.—Chaney v. Hutch¬ 
es, LaApp., 192 So. 556. 

Wet pavement 

Motorist on arterial highway pro¬ 
ceeding down hill along wet pave¬ 
ment at twenty-five miles per hour 
was held guilty of contributory neg¬ 
ligence when, by applying brakes, his 
automobile skidded into automobile 
of disfavored driver who stopped in 
middle of highway since he had 
failed to keep his car under control. 
—Heinrich v. Koch, 31 P.2d 529, 177 
Wash. 272. 

46. Cal.—Satterlee v. Orange Glenn 
School Dist. of San Diego County, 
177 P.2d 279, 29 Cal.2d 581—^Vilk- 
erson v. Brown, 190 P.2d 968, 84 
Cal.App.2d 401—Stevenson v. Flem¬ 
ing, 117 P.2d 717, 47 Cal.App.2d 225. 
Colo.—Stocker v. Newcomb, 15 P.2d 
97.5. 91 Colo. 479. 

Conti—Goodhue v. Ballard, 191 A. 
101, 132 Conn. 542. 

Del.—Greenplate v. Lowth, 199 AI 
659, 9 W.W.Harr. 350. 

G-a.—^Lasetor v. Clark, 189 S.E. 265, 
54 Ga.App. 669. 

La.—Becker v. XJ. S. Rubber Prod¬ 
ucts, App., 183 So. 596, amended on 
other grounds and reinstated 186 
go 99 —^prudhomme v. Continental 
Casualty Co., App-, 169 So. 147 
McCormick & Co. v. Cauley, App., 
168 So. 783—^McDonald v. Stellwag- 
on, App.. 140 So. 133, followed in 
McConnell v. Stellwagon, 140 So. 
133 _^Bagert v. Maestri, 131 So. 863, 
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18 La.App. 94—^Pranz v. Shushan, 
131 So. 591, 14 La.App. 465—Gener¬ 
al Exchange Ins. Corporation v. 
Morrow, 121 So. 304. 9 La.App. 487. 
Me.—Gold v. Portland Lumber Corpo¬ 
ration, 16 A.2d 111, 187 Me. 143 
Peterson v. Flaherty, 147 A. 39, 128 
Me. 261. 

Md.—^Wlodkowski v. Terkaitis. 57 A. 

2d 792—Taxicab Co. v. Ottenritter, 
135 A. 587, 151 Md. 525. 

N.X—Maratea v. Dugan, 140 A. 316, 

6 N.J.Misc. 172. 

N.D.—Logan v. Schjeldahl, 262 N.W- 
463. 66 N.D. 152. 

Or.—^Vroman v. Upp, 77 P.2d 432, 158 
Or. 597. 

Pa.—^Builders Supply Co. v. McCabe, 

44 A2d 256, 353 Pa. 107. applying 
Ohio law—Maio v. Pahs, 14 A 2d 
105, 339 Pa. 180—Hostetler v. 

Kniseley. 185 A. 300, 322 Pa. 248— 
McCormick Transp. Co. v. Phila¬ 
delphia Transp. Co.. 55 A 2d 771, 
161 Pa.Super. 633—De Sena v. 
American Reduction Co., 88 Pa.Su- 
per. 199—^Hoover v. Montgomery, 
Com.Pl.. 29 Del.Co. 466—Schutzer 
V. Edward Smith Coal & Ice Co., 
Com.Pl., 48 LackJur. 17—Sell v. 
Pahs, 55 Montg.Co. 197. 

Va.—Independent Cab Ass’n v. 
Barksdale, 15 S.B.2d 112. 117 Va. 
587. 

Wash.—Garrett v. Byerly, 284 P. 343, 
155 Wash. 351, 68 A.L.R. 254. 

Wis.—Eberdt v. Muller, 2 N.W.2d 367, 
240 Wis. 341, rehearing denied 3 
N.W.2d 763, 240 Wis. 341—Can- 
zofipri V. Heckert, 269 N.W. 716, 
223 Wis. 25—Roellig v. Gear, 260 
N.W. 232, 217 Wis. 651. 

Y^yo .—^Pierce v. Bean, 115 P.2d 660, 
57 Wyo. 189—Hies v. Cheyenne Cab 
& Transfer Co., 79 P.2d 468, 53 
Wyo. 104. 

42 C.J. P 979 note 40. 

The doctrine of assured clear dis¬ 
tance did not apply to defendant with 
reference to automobile in which 
plaintiff was riding where defendant 
had right of way at intersection as 
long as he proceeded in a lawful 
manner.—Blackford v. Kaplan, 20 N. 
E.2d 522, 136 Ohio St. 268. 

Right to proceed at full speed 

(1) City ordinances granting right 
of way on designated streets do not 
confer on motorists on favored 
streets right to proceed at full or un¬ 
slackened speed as long as they have 
come within sight of intersection be¬ 
fore motorists from cross streets en¬ 
ter intersection, but motorists on 
right-of-way streets on approaching 
intersections must bring their vehi¬ 
cles under control.—Whatley v. Boo¬ 
las, 177 So. 1, ISO Miss 372—Gough 
V Harrington, 141 So. 2S0, 163 Miss. 
393. 
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cause of improper speed sounding a proper sig¬ 
nal or warning keeping to the right side of the 
highway, the right of way being limited to vehicles 
so approaching,^® although as to this there is also 


some authority to the contrary;^® traveling in the 
proper direction on a one-way street;®^ and gen¬ 
erally exercising reasonable or ordinary care under 
the circumstances.52 So also, the favored driver 


(2) This principle is especially ap¬ 
plicable in absence of showing that 
thoroughfare had the legal status of 
having the right of way.—Coca Cola 
Bottling Works of Greenwood v. 
Hand, 191 So. 674, 186 Miss. S93. 
Obstructed view 

Motorist on favored street, with 
view obstructed by parked cars, was 
negligent in crossing intersection at 
twenty to thirty miles an hour.— 
Poulan V. Deas, 138 So. 230, 18 La. 
App. 256. 

Forfeiture dependent on simultaneous 
approach 

The statutory provision that driv¬ 
er of vehicle traveling at unlawful 
speed shall forfeit any right of way 
which he might otherwise have ap¬ 
plies only to vehicles approaching 
and entering intersections at approx¬ 
imately the same time.—^Doan v. 
Hoppe, 277 M.W. 64, 133 Neb. 767. 

Bight of way as not necessarily for¬ 
feited 

Violation of rule of road as to 
speed by vehicle approaching inter¬ 
section from the right does not nec¬ 
essarily result ill depriving that ve¬ 
hicle of right of way over vehicle 
approaching intersection from the 
left at about the same time.—^Askin 
V. Long, 6 A.2d 246, 176 Md. 645. 

Bight of way held forfeited 

(1) In general. 

Cal.—Clark v. Wallman, 2 P.2d 562, 
116 CaLApp. 278. 

Idaho.—Stalhnger v. Johnson, 139 P. 

2d 460, 65 Idaho 101. 

La.—Hanson v. Great Am. Indem. 
Co., App., 33 So.2d 549—^Allen v. 
MeLropolitan Casualty Ins. Co. of 
New York, App., 190 So. 163. 

Minn.—Johnston v. Selfe, 251 N.W. 
525, 190 Minn. 269. 

Or.—Wheeler v. Nickels, 126 P.2d 32, 
168 Or. 604. 

Pa.—IMaio v. Pahs, 14 A.2d 105, 339 
Pa. 180—Boehm v. Heston, 189 A, 
298, 325 Pa, 89. 

S.D.—Mills V. Armstrong, 13 N.W.2d 
726, 70 S.D. 1. 

Va—Shearin v. Virginia Electric & 
Power Co., 29 S.B.2d 841, 182 Va. 
573. 

Wis.—^Ready v. Hafeman, 300 N.W. 
480, 239 Wis. 1—^Paluczak v. Jones, 
245 N.W. 655, 209 Wis. 640. 

(2) The right of holder of right 
of way to rely on assumption that a 
driver approaching the intersection 
on a servient road will observe the 
stop sign is forfeited when holder of 
right of way approaches intersection 
and attempts to traverse it at an un¬ 
lawful or excessive speed.—Swinson 
V. Nance, 15 S.E.2d 284, 219 N.C. 772 


I —Groome v. Davis, 2 S.E.2d 7'71, 215 
N.C. 510. 

C3) Where plaintiff motorist's ex¬ 
cessive speed at intersection had 
causal connection with accident, fact 
that she was entitled to right of way 
under ordinance would not authorize 
recovery. 

Cal.—Maus v. Scavenger Protective 
Ass’n, 39 P.2d 209, 2 Cal.App.2d 
624. 

La.—^Murphy v. Star Checker CSUd, 
App., 150 So. 79. 

Bight of way held not forfeited 
Ala.—Roe v. Brown, 31 So.2d 599. 
La—Cantrell v. Roberts, App., 12 So. 
2d 491—^Hatch v. Bayou Rapides 
Lumber Co., App, 200 So. 41— 
CarkufC v. Geophysical Service, 
App., 179 So. 490. 

Minn.—Wilmes v. Mihelich, 25 N.W. 
2d 833, 223 Minn. 139—^Hustvet v. 
Kuusinen, 238 N.W. 330, 184 Minn. 
222 . 

47. IMass.—Gray v. Kinnear, 194 N. 
E. SI7, 290 Mass. 31. 

Interpretation of statute with re¬ 
spect to right of way of motor vehi¬ 
cles at intersection, which subjects 
rights under statute to qualification 
based on speed at which vehicles en¬ 
ter intersection, is not warranted.— 
Gray v. Kinnear, supra 

48. Mo.—^Brooks v. Menaugh, 284 S. 
W. 803. 

42 C.J. p 979 note 41. 

Held not negligence 

A driver of automobile, colliding 
at street intersection with automo¬ 
bile approaching it from his left 
just after it became evident that 
driver of other automobile would not 
yield right of way, was not guilty 
of contributory negligence in failing 
to sound horn, in absence of showing 
that he saw or knew that other driv¬ 
er was not looking, did not see other 
automobile, or was driving at such 
speed that he could not stop in time 
to avoid collision.—^Bleiler v. WolfE, 
161 P.2d 145, 23 Wash.2d 368. 

49. Ark.—Corpus Juris quoted in 
Bast V. Woodruff, 193 S.W.2d 664, 
666, 209 Ark. 1046. 

Del.—Greenplate v. Lowth, 199 A. 

659, 9 WW.Harr. 350. 

Mo —Long V. Binnicker, 63 S W.2d 
831, 228 Mo.App. 193—Moore v. 

Eitzpatrick, App, 31 S.W.2d 690. 
Pa—Boehm v. Heston, 189 A. 298, 
325 Pa. 89—Williams v. Philadel¬ 
phia & Laundry Co., 29 A.2d 336, 
150 Pa.Super. 643—^Kaiser Co. v. 
American Individual Laundry Co., 
10 A.2d 64. 138 Pa.Super. 124. 
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Wis—^Balvoll V. Pinnow, 208 N.W. 

466, 189 Wis. 535. 

42 C J. p 977 note 20. 

Passing another vehicle 

Driver of motor vehicle proceed¬ 
ing on left of highway to pass anoth¬ 
er car had right of way as against 
one approaching intersection simul¬ 
taneously from left.—^Hawley v. Yel¬ 
low Cab Co.. 142 A, 397. 107 Conn. 
709. 

50 . Wash.—Carlson v, Whelan, 84 
P.2d 1001, 1003, 197 Wash. 104. 

"We are unwilling to limit the ap¬ 
plication of the right of way rule, 
as suggested by appellants. For, to 
do so would, to a large extent, nulli¬ 
fy the salutary purpose of the stat¬ 
ute."—Carlson v. Whelan, supra. 

51 . Mass.—^Widronak v. Lord, 168 N. 

E. 799, 269 Mass. 238. 

Loss of right of way 

A vehicle traveling in the wrong 
direction on a one-way street is not 
entitled to the right of way at an in¬ 
tersection.—^Widronak v. Lord, supra. 

52 . U.S.—Weakley v. U. S., C.C.A. 
Va., 158 P.2d 703—Lucas v. Inter¬ 
state Motor Freight System, C.C.A. 
Wis., 116 P.2d 602—Walkup v. 
Bardsley, C.C.A.Minn., Ill F.2d 789 
—Higgins V. Ledo, C.C.A.N.H., 66 

F. 2d 2 65—^New York Telephone Co. 
V. Beckers, C.C A.N.Y., 30 P.2d 578. 

Ala.—Montgomery City Lines v. 

Moore, App., 34 So 2d 177. 

Cal.—Satterlee v. Orange Glenn 
School Dist. of San Diego County, 
177 P.2d 279, 29 Cal.2d 581—Wilk- 
erson v. Brown, 190 P.2d 958, 84 
CaT.App.2d 401—Bramble v. Mc- 
Ewan, 104 P.2d 1054, 40 Cal.App.2d 
400—Labarthe v. McRae, 104 P.2d 
75, 39 Cal.App 2d 565—Jesse v. 
Giguiere, 74 P.2d 310, 24 Cal.App.2d 
160—Wise V. Stott, 300 P. 883, 114 
Cal.App. 702. 

Colo —^Bauserman v. White, 114 P.2d 
657, 108 Colo. 101—Parker v. Ul- 
lom, 271 P. 187, 84 Colo. 433— 
Campion v. Bakle, 246 P. 280, 79 
Colo. 320, 47 A.L R. 289. 

Conn.—Service Fire Ins. Co. v. Brod- 
ner, 33 A.2d 138, 130 Conn. 223— 
Carlin v. Haas, 199 A. 430, 124 
Conn. 259—Rosenberg v. Matulis, 
166 A. 307, 116 Conn. 676—^Rose v. 
Campitello, 159 A. 887, 114 Conn. 
637—Januszewski v. Sargent, 155 
A. 58, 113 Conn. 757—Whipple v. 
Fardig, 152 A. 39'7, 112 Conn. 402 
—Sutton V. Hauk, 142 A. 385, 108 
Conn. 9. 

D.C.—Capital Transit Co. v. Small¬ 
wood, 162 F.2d 14, 82 U.S.App.D.C. 
228—Yellow Cab Co. of District of 
Columbia v. Sutton, Mun.App, 37 
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is not, by virtue of the right of way, relieved from [ the duty to keep a proper lookout and to observe 


A.2d 888, 177 Md. 166, 136 A.L.B-j E.2d 799—Seekatz v. Sparks. 10 N. 
1485. ! E.2d 1U07, 56 Ohio App. 397. 

Mass —Gaines v. Ratnowsky, 41 X. ^ Okl.—Sinclair Oil & Gas Co. v. Ar- 
E.2d 25, 311 Mass. 254—Shockett v. 


A.2d 655—Towles, to Use of Ply¬ 
mouth Ins. Co., V. Arcade-Sunshine 
Co., Mun.App., 32 A 2d 870—Hern¬ 
don V. Higdon, Mun.App., 31 A.2d 
854. 

Ga.—Laseter v. Clark, 189 S.E. 265, 
54 GaApp. 669. 

Idaho.—Stallinger v. Johnson, 139 P. 
2d 460, 65 Idaho 101. 

Ill.—^Kearney v. Spiniola, 48 N.E.2d 
739, 319 Ill App. 251—Riddle v. 

Mansager, 254 Ill.App. 68. 

Ind.—^Lindley v. Skidmore, 33 H.E.2d 
797, 109 Ind.App. 178—Davis v. 

Dondanville, 26 N.E.2d 568, 107 

Ind.App. 665—Standard Oil Co. of 
Indiana v. Thomas, 13 N.E 2d 336, 
105 Ind.App. 610—^Kraning v. Blox- 
son, 5 N.E.2d 649, 103 Ind.App. 660. 
rehearing denied 9 ]Sr.E.2d 107, 103 
Ind.App. 660—Lewin v. Moll, 186 N. 
E. 905, 98 Ind.App. 1. 

Iowa.—^Knutson v. Lurie, 251 H.W. 
147, 217 Iowa 192. 

Ky.—Adams v. Louisville Taxicab & 
Transfer Go., 211 S.W.2d 397, 307 
Ky. 405—Thomas v. Dahl, 170 S. 
W.2d 337, 293 Ky. 808. 

La.—Kientz v. Charles Dennery, Inc., 
24 So.2d 292, 209 La. 144—^Burden 
V. Capitol Stores, App., 4 So.2d 62, 
affirmed 8 So.2d 45, 200 La. 329— 
Dow V. Brown, App., 193 So. 239— 
Smith V. City of Alexandria. App., 
178 So. 737—General Exchange Ins. 
Corporation v. Carp, App, 176 So. 
145—Daricek v. Forrest, App., 173 
So. 601—Prudhomme v. Continental 
Casualty Co., App., 169 So. 147— 
McCormick & Co. v. Cauley, App., 
168 So. 783—Bagley v. -Standard 
Coffee Co., App, 168 So. 350—Cal- 
amia v. National Hosiery Mills, 
App., 164 So. 146—Taylor v. 
Byrnes. App., 151 So. 235—^Hinton 
V. -Tri-State Transit Co. of Louisi¬ 
ana, App., 151 So. 116—^Farnsworth 
& Co. V. Chopin, 137 So. 8'7, 17 La. 
App. 639—Tarleton-Gaspard v. Mal- 
cohee, 133 So. 409, 16 La.App. 527 
—Denham v. Taylor, 131 So. 614, 
15 La.App. 545, rehearing denied 
132 So. 372, 19 La.App 814—Franz 
V. Shushan, 131 So. 591, 14 La.App. 
465—Shields v. Succession of 
Hodge, 128 So. 530, 13 La.App. 546 
—Bryan v. Magnolia Gas Co., 127 
So. 124, 13 La.App. 52—^Buckner v. 
Powers, 125 So. 744, 12 La.App. 630 
—Schloss V. Reymond, 122 So. 721, 
11 La.App. 390, rehearing denied 
123 So. 395—^William P. Ross, Inc. 
V. Corcoran, 120 So. 883, 10 La.App. 
305. 

Me.—Davis v. Simpson, 23 A.2d 320. 
138 Me. 137—Gold v. Portland 
Lumber Corporation, 16 A.2d 111, 
137 Me. 143—Ritchie v. Perry, 152 
A. 621. 129 Me. 440. 

Md.—Wlodkowski v. Terkaitis, 57 A. 
2d 792—Belle Isle Cab Co. v. Pruitt, 
49 A.2d 537 — Greenfeld v. Hook, 8 


Akeson, 37 N.E 2d 1015, 310 Mass. 
289—Avery v. R. E. Guerin Truck¬ 
ing Co., 24 NESd 330, 304 Mass. 
500—Cohen v. Martin, 11 N.B.2d 2, 
29S Mass. 425—^Bresnick v. Heath, 
198 N.B. 175, 292 Mass. 293. 

Mich.—^Rugenstem v. Orr’s Estate, 
297 N.W. 62. 297 Mich. 37—Huber 
V, Paquette, 292 N.W. 334, 293 

Mich. 370—Miller v. Cook. 291 N.W. 
54, 292 Mich. 683—^Rhoades v. Finn, 
284 N.W. 720. 288 Mich. 262—Block 

V. Peterson, 278 N.W. 774, 284 Mich. 
88—Arnold v. Krug, 273 N.W. 322, 
279 Mich. 702—^Marciniak v. Sun- 
deen, 270 NW. 729, 278 Mich. 407— 
Fraley v. J. Calvert’s Sons, 254 N. 

W. 167. 266 Mich. 460—Smith v, 
Wassink, 247 N.W. 766, 262 Mich. 
639—Benson v. Tucker, 233 N.W. 
354, 252 Mich. 385—Kerr v. Hayes, 
229 N.W. 430. 250 Mich. 19—^Kerns 
V. Lewis, 224 N.W. 647, 246 Mich. 
42.1—Tregonning v. Castantini, 220 
N.W. 171, 243 Mich. 233. 

Minn.—^Wilmes v. Mihelich. Minn., 25 
N.W.2d 833, 223 Minn. 139—Jed- 
deioh V, Hockenhull, 18 N.W.2d 582, 
219 Minn. 541—Johnston v. Selfe, 
251 N.W. 525, 190 Minn. 269—Krin- 
ke V. Gramer, 246 N.W. 376, 187 
Minn. 595. 

Neb.—Element v. Lindell, 298 N.W. 
137, 139 Neb. 540. 

Nev.—Carter v. City of Fallon, 11 P. 

2d 817, 64 Nev. 195. 

N.H.—Gendron v. Glidden, 148 A. 461, 
84 N.H. 162. 

N.J.—^Zochowski v. Zukowski, 176 A. 

364. 114 N.J.Law 437. 

N.M.— Corpus Juris cited la Crocker 
V. Johnston, 95 P.2d 214, 218, 43 N. 

M. 469. 

N.T.—^Lee v. City Brewing Corpora¬ 
tion, 18 N.E2d 628, 279 N.T. 380— 
Shuman v. Hall, 158 N.E. 16, 246 

N. T. 51—^Webber v. Graves, 255 N. 
T.S. 726, 234 App.Div, 579—Hoef- 
ner v. Siegler, 23S N.T.S. 303, 228 
App.Div. 667—^Kosowsky v. Coller, 
236 N.T.S. 622, 227 App.Div, 740— 
Reynolds v- State, 20 N.T.S.2d 719, 
174 Misc. 333, motion granted 21 
N.Y.S.2d 615, 259 App.Div. 1102, 
reversed on other grounds 28 N.T. 
S.2d 851, 262 App.Div. 927, appeal 
dismissed 40 N.E.2d 34, 287 N.T, 
745. 

N.C.—^Swinson v. Nance, 15 S.E, 2d 
284, 219 N.C. 772—Groome v. Davis, 
2 S.E.2d 771, 215 N.C. 510. 

N.D.—^Zettle v. Lutovsky, 7 N.W.2d 
180, 72 N.D. 331. 

Ohio.—George Ast Candy Co. v. 
Kling, 169 N.E. 292, IQl Ohio St. 
362—Estridge v. Cincinnati St. Ry. 
Co., 63 N.B.'2d 823. 76 Ohio App. 
220—^Williams v. Judd, App., 34 N. 
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mour, 45 P.2d 754, 172 Okl. 442. 

Or.—^Van Zandt v. Goodman, 179 P.fid 
724—Keys v. Griffith, 5-5 P.2d 15, 
153 Or. 190—Stotts v. Wagner, 295 
P. 497, 135 Or. 243—Stryker v. Has- 
tie, -282 P. 1087, 131 Or. 2S2. 

Pa.—^Peters v. Shear, 41 A.2d 556, 3-51 
Pa. 521—Sweet v. Rounds, 36 A.2d 
815, 349 Pa. 152—Maio v. Fahs, 14 
A.i2d 105, 339 Pa. 180—Webb v. 
Hess. 6 A.2d 829. 335 Pa. 401— 
Rhinehart v. Jordan, 169 A. 151, 
313 Pa. 197—^Bailey v. C. Lewis La- 
vine. Inc., 153 A. 422, 302 Pa. 273— 
Robinson v. Berger, 144 A. 899, 295 
Pa. 9’5—McCormick Transp. Co. v. 
Philadelphia Transp. Co., 55 A-2d 
771, 161 Pa.Super. 533—Balzer v. 
Keith, 54 A.2d 64, 161 Pa.Super. 
187—^Brown v. McNamara, 50 A.2d 
748, 160 Pa.Super. 206—Matys v. 
Consumers Ice & Coal Co., 36 A.2d 
821. 154 Pa.Super. '568—Tomsel v. 
Green, 29 A.2d 339, 150 Pa.Super. 
547—McCandless v. Krut, 14 A.2d 
181, 140 Pa.Super. 183—^Dudenhoef- 
er V. Williams, 193 A. 77, 127 Pa. 
Super. 166—^Haney v. Woolf ord, 
188 A, 405, 124 Pa.Super. 208— 
Spear & Co. v. Altmyer, 187 A 309, 
124 Pa.Super. 9—^Federman v. 
O’Connor, 1-78 A. 155, 117 Pa.Super. 
'295—^Boner v. Seuffert, 100 Pa. Su¬ 
per. 369—'Schneider v. American 
Stores Co., 100 Pa.Super. 339— 
Fraser v. Voight, 100 Pa Super. 
248—Webb v. Hess, Com.PI., 46 
Dauph.Co. 84—Reese v. Tonosko, 
Com.Pl., 19 Erie Co. 508—^Reed v. 
Schweehten, 21 Lehigh Co.L.J. 145 
—^Favino v. Meyers, Com.Pl., 61 
Tork Leg.Rec, 141—Krout v. Seif- 
fert, Com.Pl,, '57 Tork Leg.Rec. 61. 
R.L—^Dembicer v. Pawtucket Cabinet 
& Builders Finish Co., 193 A. 622, 
58 R.I. 451. 

Tenn.—Southern Coach Lines v. Had¬ 
dock, App., 194 S.W.dd 347—^Waller 
V. Morgan, 133 S.W.2d 614, 23 Tenn. 
App. 355—^Duling v. Burnett, 124 
S.W.2d 294, 22 Tenn.App. 622— 
Maxwell v. Kirkpatrick, 11'6 S.W.2d 
340, 22 TenmApp. Ql. 

Tex.—Sherwin-Williams Co. of Texas 

V. Delahoussaye, Civ.App., 124 S. 

W. 2d 870, error dismissed—^Lewis 

V. Martin, Civ.App., 120 S-W.2d 
910, error refused—Houston Elec¬ 
tric Co. V. Potter, Civ.App., 61 S. 

W. '2d 754, error dismissed. 

Utah.—^Hickok v. Skinner, 190 P.2d 
514—Sine v. Salt Lake Transp. Co., 
147 P.2d 875, 106 Utah 289—Bul¬ 
lock V. Luke, 98 P.2d 350, 98 Utah 
501. 

Vt.—Jasmin v. Parker, 148 A. 874, 
102 Vt. 405. 

Va.—Barnes v. Mabry, 4i2 S.E.2d 304, 
186 Va. 243—Remine v. Whited, 21 
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approaching vehicles which are proceeding in the 
disfavored direction,^3 and to take into considera¬ 
tion their relative speed®^ and distances from the 

intersection.55 


Duty to avoid collision and yield right of way. 
It has been held that too much Insistence on the 
right of way, even when one is clearly entitled to 
it, is negligence,56 and may be the grossest kind 


,S,E.2d 743, ISO Va. 1—Yellow Cab 
Co. V. Eden, 16 S.E.2d 625. 178 Va. 
325—^Ellett V. Carpenter, 3 S.E.2d 
370, 173 Va. 191—Johnson v. Harri¬ 
son, 172 S.E. 259, 161 Va. 804— 
Hogan V. Miller, 1'57 S.E. 540, 156 
Va. 166. 

Wash.—^Ellestad v. Leonard, 138 P.2d 
200, '18 Wash.2d 118—^Brum v. Ham- 
mermeister, 14 Pf2d 700, 169 Wash. 
659, affirmed 18 P.2d 1119, 171 
Wash. 702. 

W.Va.—^Vaughan v. Oates, 37 S E.2d 
479, 128 W.Va. 5'54—Webb v. Bat¬ 
ten, 1S7 S.E. 32'5, 117 W.Va. 644. 
Wis.—Gibson v. Streeter, 6 N.W.2d 
662, 241 Wis. '600—Rosenow v. 

Schmidt, 285 N.W. 755. 232 Wis. 1 
—^Wallace v. Papke, 2i29 N.W. 58, 
201 Wis. 285. 

Wyo—Pierce v. Bean, 115 P.2d 660, 
5'7 Wyo 189—Christensen v. Mc¬ 
Cann, 282 P. 1061. 41 Wyo. 101. 

42 C.J. p 979 note 42. 

“Having such right of way may 
give the traveler, a certain technical 
legal status of superiority over his 
fellows thereabouts, but as a practi¬ 
cal matter it gives him but scant as¬ 
surance of safety from the reckless¬ 
ness or carelessness of others not so 
positioned and knowing or caring but 
, little for his technical advantage 
He is still under the duty of pro¬ 
tecting himself from such heedless 
acts of others as may be anticipated 
or foreseen from his point of van¬ 
tage, whatever and wherever it is.”— 
Stehling v. Johnston, Tex.Civ.App., 
32 S.W 2d 696, 698, error refused. 

“A person having the right of way, 
however, is bound to exercise this 
right with proper regard to the sur¬ 
rounding circumstances, and must 
use the right of way accorded him 
by statute as an aid to, and not in 
violation of, his fundamental duty to 
Gxercise due care in entering and 
crossing the intersection.”—Dembicer 
V. Pawtucket 'Cabinet & Builders 
Finish Co., 193 A. 622, 635, 58 R.I. 451. 
Highest duty of care 
Pa.—Grande v. Wooleyhan Transp 
Co., 46 A.2d 241, 353 Pa 635— 
Adams V. Gardiner, 160 A. 589, 306 
Pa. 576. 

Heasonahle care and mutual forbear, 
ance 

Me.—Eaton v. Ambrose, 180 A. 363, 
133 Me. 4'58. 

N.Y.—Walter v. State. 65 N.T.S 2d 
378, 187 Misc 1034—Goschar v. 
Bauer, 13 N Y S 2d 32S. 

Extraordinary circumstances 
In approaching at night a danger¬ 
ous intersection, where view was 
partially obstructed by a filling sta¬ 
tion, cold, rainy weather caused mist 


on automobile windows, and only vi¬ 
sion motorist on favored street had 
was space cleared by windshield wip¬ 
er, conditions demanded unusual pre¬ 
caution on motorist’s part, and he 
was required to exercise the greatest 
care, even to stopping if necessary 
before entering and proceeding across 
intersection, to avoid a collision with 
a motorist entering intersection from 
a stop street without stopping.— 
Blackburn v. Ainsworth, La.App., 23 
So.2d 696. 

Close chances 

Automobile driver having right of 
way is not justified in taking close 
chances.—Bell v. Pickett, '227 N.W. 
854, 178 Minn 640. 

53. U.S.—Weakley v. U. S., C.C.A. 

Va., ‘158 P.2d 703—^Lucas v. Inter¬ 
state Motor Freight System, C.C.A. 
Wis., 115 P.2d 602—-Stegner v. Plor- 
ini, G.C.A.Pa., 103 F>3d 980. 

Conn.—Whipple v. Fardig, 152 A. 397, 
112 Conn. 402. 

Ga.—Eddleman v. Askew, 179 S.E. 

247, 50 Ga App. 540. 

Ill.—KirchofC v. Van Scoy, 22 N.E.2cl 
966, 301 Ill App. 366. 

Ind—Blasengym v. General Accident, 
Fire & Life Assur. Corporation, liGS 
N.E. 262, 89 Ind.App. 524.' 

La.—Gayle v. J. Ray McDermott & 
Co., App., 34 So.2d 631—Wyche v. 
Bryan, App., 28 So.dd 143—Geno¬ 
vese V. Daigle, App., 17 So.2(1 736— 
Epps V. 'Standard Supply & Hard¬ 
ware Co., App., 4 So.2d 790—John¬ 
son V. Fabacher, App., 1'75 So. 
129—Gray v. Southern Auto 
Wreckers, App., 166 So. 1'54, fol¬ 
lowed in Bates v. Southern Auto 
Wreckers, 166 So. 156—^Holderith v 
Zilbermann, App, 1*51 So. 670— 
•Schloss V. Reymond, 122 So. 721, 11 
La.App. 390, rehearing denied 123 
So. 395—Johnson v. Item Co., 121 
So. 369, 10 La.App. 671. 

Mich—Block v. Peterson, '278 N.W. 
774, 284 Mich. 88. 

Nev.—Bolts V. Rushton, 172 P.i2d 
147. 

N.M.—Crocker v. Johnston, 95 P.2d 
214, 43 N.M, 469 

Ohio.—Estridge v. Cincinnati St. Ry. 
Co.. 63 NE.2d 823, 76 Ohio App. 
220 . 

Or.—Davis v. Lavenik, 1'65 P2d 277, 
178 Or. 90. 

Pa.—Maio V. Fahs, 14 A.2d 105, 339 
Pa. 180—^Webb v. Hess, 6 A'2d 829, 
335 Pa. 401—Graff v. Scott Bros., 
17.'2 A. 659, 315 Pa. 262—McCor¬ 
mick Transp. Co. v. Philadelphia 
Transp. Co., 55 A.2d 7'71, 161 Pa. 
Super. 533—Magargle v. Hinton, 
'Com PL, 27 DeLCo. 14^Silfies v. 
American Stores Co., Com.PL, 31 
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North.Oo. 79, affirmed 53 A.'2d 610, 
357 Pa. 176—^Favino v. Myers, 
Com.Pl., 61 York Leg.Rec. 141. 
Tex.—Stehling v. Johnston, Civ.App., 
32 S.W.2d 696, error refused. 

Utah—Hi<ikok v. Skinner, 190 P2d 
514. 

Va.—^Remine v. Whited, 21 S E 2d 
743, 180 Va. 1. 

Wis.—Gibson v. Streeter, 6 N.W.2d 
662, 241 Wis. '600—Whyte v. Lind- 
blom, 2'55 N.W. i26'5, 2'1'6 Wis. 21, 
rehearing denied 256 N.W. 244, 216 
Wis. 27. 

42 C.J. p 980 note 43. 

Negligence as matter of law 
Mich.—^Kerr v. Hayes, 229 N.W. 430, 
250 Mich. 19. 

Va—Johnson v. Harrison, 17'2 S E. 
259. 161 Va. 804. 

Continued observation required 
Pa.—^Heimburger v. Gundy, 34 A2d 
489, 348 Pa. 114. 

Assumption of no traffic 
A motorist on a favored street was 
not justified m assuming that there 
would be no traffic at intersection, 
but was required to maintain a look¬ 
out.—Phillips V. Central Sur. & Ins. 
Gorp., LaApp., t25 So 2d 310. 
Motorist charged with seeing ap¬ 
proaching vehicle 

La.—Denham v. Taylor, 131 So. 614, 
15 La.App. 545, rehearing denied 
132 So. 372, 19 La.App. 814. 

N.Y.—^Philips V. D’Angelo, 37 N.Y.S. 
2d 108. 

Wash.—Chess v. Reynolds, '66 P.2d 
297, 189 Wash, 647. 

54. Ill.—Serletic v. Jeromell, 67 N. 

B.2d 896, 324 Ill.App. 233— 

Schwartz v. Lindquist, 25'1 Ill App. 
320. 

La—Genovese v. Daigle, App., 17 So. 
2d 736. 

Mid.—Carlin v. Worthington, 192 A. 
356, 17:2 Md. 505. 

Wash—Saad v. Langworthy, 280 P. 

74, 153 Wash 698. 

42 C.J, p 980 note 44. 

55. Ill.—Seiietic v. Jeromell, '57 N.E. 
2d 896, 324 Ill.App 233—Schwartz 
V. Lindquist, 251 Ill App. 320. 

La.—Genovese v. Daigle, App,, 17 
So.2d 736. 

Md.—Carlin v. Worthington, 192 A. 
356, 172 Md 505. 

NY—Ward v. Clark, 133 N.E. 443, 
232 N.Y. 195. 

Wash.—Saad v. Langworthy, i280 P. 
74, 153 Wash. 698. 

Wyo.—Ries v. Cheyenne Cab & 
Transfer Co., 79 P.2d 468, 53 Wyo. 
104. 

56. Colo.—^Denver Equipment Co. v. 
Newell, '169 P.2d 174, 115 Colo. 
23. 
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of negligence.57 Thus, if the favored driver sees 
or should see that a situation of danger exists or is 
imminent, he is bound to act with reasonable cau¬ 
tion to avoid a collision or other accident,^^ even 


though this involves ^delding the right of way,^® 
and even though it involves an actual stopping of 
his car.60 

The driver proceeding in the favored direction 


Ill .—Lt B. Piper & Co. v. Yellow Cab 
Co , 246 Ill.App. 487. 

La.—Burden v. Capitol Stores, App., 
4 So.2d 62, affirmed 8 So.2d 45, 200 
La. 329—General Exchange Ins. 
Corporation v. Carp., App, 176 So. 
14'5—Mejheardt v. Heboul, App., 
158 So. 235. 

Pa.—^Webb v. Hess, Com.Pl., 46 
Dauph.Co 84—Favino v. Myers, 61 
York Leg.Rec. 141. 

R.I.—^Dembicer v. Pawtucket Cabinet 
& Builders Finish Co , 193 A. 622, 
58 R.I. 451. 

Utah.—Bullock v. Luke, 98 P.‘2d 350, 
98 Utah 501. 

Wis.—^Rebholz v. Wettengel, 248 H. 
W. 109, 211 Wis. 285. 

“One so insisting upon the exercise 
of his right of way, under circum¬ 
stances which would cause a reason¬ 
ably prudent person not to do so, is 
guilty of negligence or contributory 
negligence as the case may be.*’— 
Hooper v. Corliss, 261 P. 645, 646, 146 
Wash. 50. 

Arbitrary exercise of right 

One having the right of way upon 
the highway is not protected from 
the consequences of an arbitrary ex¬ 
ercise of the right.—Zurcher v. Pitts¬ 
burgh Rys. Co., 44 A.2d 581, 353 Pa 
212—Schall V. Penn Transit Co., 42 
A'2d 278, 352 Pa. 129. 

Obvious danger 

Motorist may not proceed in face 
of obvious danger at intersection and 
not be guilty of contributory negli¬ 
gence, even though he has right of 
way.—^Federman v. O'Connor, 178 A. 
155, 117 Pa.Super. i295. 

57. N.M.—Corpus Juris quoted iu 
Crocker v. Johnston, 95 P.2d 214, 
223, 43 N.M. 469. 

Pa.—^Heimburger v. Gundy, 34 A.2d 
489, 348 Pa. 114. 

Va—Johnson v. Harrison, 172 S.E. 

259, 161 Va, 804. 

42 C.J. p 981 note 54. 

58 . U.S.—U. S. V. Goldman, D.C. 
Pa., i61 F.Supp. 315 

Cal.—Osgood V. City of San Diego, 
62 P2d 195, 17 Cal.App.2d 345. 

Ga.—Eddleman v. Askew, 179 S.E, 
247, 50 GaApp. 540. 

Iowa.—Fischer v. Steinbauer, 10 N. 

Wj2d 649, 233 Iowa 777. 

La.—^Dickinson v. Long Springs 
Lumber Co., App., 32 So.2d 407— 
General Exchange Ins. Corporation 
V, Carp, App., 176 So. 145—^Wyble 
V. Lafleur, App., 164 So. 461—Mej¬ 
heardt V. Reboul, App., 158 So. 235. 
Md.—Wlodkowski v. Yerkaitis, 57 A. 
2d 792. 

Mich—Holley v. Farley, 287 N.W- 
341, 289 Mich. 676, 


Neb.—^Roberts v. Carlson, 8 N.W.2d 
175, 142 Neb. 851—^Andrews v. 
Clapper, 274 N.W. 209, 133 Neb. 
110—Serratore v. Miller, 267 N.W. 
1*59. 130 Neb. 908—Moncrief v- 
Interstate Transit Lines, 261 N.W. 
163, 129 Neb. 168—Schrage v. Mil¬ 
ler, 242 N.W. 649, 123 Neb. 286. 
Nev.—^Botts V. Rushton, 172 P.2d 147. 
N.M.—^Langenegger v. McNally, 171 
P2d 316, 50 N.M. 96. 

N.C.—Swinson v. Nance, 15 S.E.2d 
284, 219 N.C. 772. 

Ohio.—Cincinnati St. Ry. Co. v. Wa¬ 
terman, 198 N.E. 494. 50 Ohio App. 
380- 

Pa.—Sweet V. Rounds. 36 A.i2d 815, 
349 Pa. 152—^Byrne v. O G. 
Schultz, Inc., 160 A. 125, 306 Pa. 
427—Curry v. J. M. Willson & 
Sons, 152 A. 746, 301 Pa. 467— 
Campagna v. Lyles, 148 A. 527, 298 
Pa. 352—Robinson v. Berger, 144 A. 
899, 295 Pa. 95—Schneider v. Amer¬ 
ican Stores Co., 100 Pa.Super 339— 
Lerch v. Noble, 8 Pa.Dist. & Co. 
629, 40 Lanc.L.Rev. 157—Reed v. 
Schwechten, Com-Pl., 21 Lehigh Co. 
L.J. 145—Stankus v. Winter, Com. 
PI, 30 NorthCo. 272—^National Lib¬ 
erty Ins. Co. V. Mihalko, Com.Pl., 
'7 Sch.Reg. 037. 

S.D,—Campbell v. Jackson, 272 N.W. 
203, 65 S.D, 154—^Jamieson v. 

Gerth, 249 N.W, 921, 61 S.D. 514— 
Litz V. Arbeiter, 233 N.W. 914, 67 
SD. 481. 

Wash—WTiite v. Fenner, 133 P.2d 
270, 16 Wash.2d 226—^McLean v. 
Continental Baking Co., 114 P.2d 
159, 9 Wash..2d 176—McCormick v 
Hannenberg. 15 P,2d 039, 170 Wash. 
133—^Hartnett v. Standard Furni¬ 
ture Co, 299 P. 408, 162 Wash- 
655—^Pearson v Rex F. Adams Co., 
283 P. 194, 154 Wash. 630—-Saad 
V. Langworthy, 280 P. 74, 153 

Wash. 598. 

W.Va,—^Vaughan v. Oates, 37 S.E.2d 
479, 128 W.Va. 554—Webb v. Bat¬ 
ten, 187 S.E. 325, 117 W.Va. 644. 
Wis.—Reynolds v. Madison Bus Co., 
26 N.W 2d 653, 250 Wis. 294. 

42 C J p 980 note 46. 

‘Tt can not and will not be dis¬ 
puted that a motorist can not, in the 
face of imminent danger, rely upon 
the right of way accorded him by 
law.”—Kientz v. Charles Dennery. 
Inc., 24 So.2d 292, 294, 209 La. 144. 
Duty of both drivers 

The duty to avoid accidents or col¬ 
lisions at street intersections rests 
on both drivers.—^Langer v. Auto 
Interurban Co., 183 P:2d 188, 28 

Wash.2d 343—Whisler v. Weiss, 174 
P.2d 766, 26 Wash,2d 446—Bennett v. 
Karnowsky, 166 P.fid 192, 24 Wash.2d 
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487—Gavin v. Everton, 144 P.2d 735, 
19 Wash.2d 785—Billingsley v. Ro- 
vig-Temple Co., 133 P.2d 265. 16 

Wash.2d 202—^Nystuen v. Spokane 
County, 77 P.2d 1002, 194 Wash. 312 
—Huber v. Hemrich Brewing Co., 62 
P.2d 451, 188 Wash. 235—Martin v. 
Hadenfeldt, *289 P. 533, 1'57 Wash, 
263. 

Testing obvioxis danger as negligence 

Motorist who sees an approaching 
automobile and tests an obvious dan¬ 
ger by moving from a place of safe-* 
ty into path of oncoming vehicle and 
is struck is guilty of contributory 
negligence sufficient to bar recovery 
as a matter of law, regardless of 
whether he is driving favored auto¬ 
mobile.—Whitaker v. Keogh, 14 N.W. 
2cl 596, 144 Neb. 790, followed in 14 
N.W.2d 600. 144 Neb. 796. 
railnre to reduce speed held negli¬ 
gence 

La—^Phillips v. New Amsterdam 
Casualty Co., App., 6 So.2d 96— 
Gray v. Southern Auto Wreckers, 
App., 166 So. 154, followed in Bates 
V. Southern Auto Wreckers, 166 So. 
156. 

59. Cal.—Osgood V, City of San Die-i 
go, 62 P.2d 195, 17 CaLApp.2d 345. 

Ind.—Jones v. Kasper, 33 N.E.2d 816^ 
109 Ind-App. 465. 

La.—Gardiner v. Travelers Indemni-- 
ty Co., App., 11 So 2d 61—^Harris v. 
Brock, App., 191 So. 762—Poulan v. 
Deas, 138 So. 230, IS La App. 256. 
Me.—Gold V. Portland Lumber Cor¬ 
poration, 16 A.i2d 111, 137 Me. 143. 
Md.—Sun Cab Co. v. Reustle, 192 A^ 
292, 172 Md. 494. 

Neb.—Roberts v. Carlson, 8 N.W.2d' 
175, 142 Neb. 8'51—'Serratore v. 

Miller, 267 NW. 159, 130 Neb. 

90S—Schrage v. Miller, 242 N.W. 
649, 123 Neb. 266. 

N.C.—Swinson v. Nance, 15 S.E.2d 
1284, 219 N.C. '772—Groome v. Davis, 
2 S.E.2d 771, 215 N.C. 510. 

Pa.—Sweet v. Rounds, 36 A.'2d 815, 
349 Pa. T52—^Adams v. Gardiner. 
160 A. 589, 306 Pa. 576—Lerch-v. 
Noble, 8 PaDist. &Co. 629, 40. 

Lanc.L.Rev. 157. 

Wash.—^Hartnett v. Standard Furni¬ 
ture Co., 299 P. 408, 162 Wash. 
655—Saad v. Langworthy, 280 P. 
74, 153 Wash. 598. 

42 C.J. p 981 note 47. 

60. La.—Blackburn v. Ainsworth, 
App., 23 So.2d '696—Termini v. 
^tna Life Ins. Co., App , 19 So.i2d 
286—Gardiner v. Travelers Indem¬ 
nity Co., App., 11 So 2d 61. 

Mo.—Sullivan v. Union Electric 
Light & Power Co., 56 S.W.2d 97, 
331 Mo. 1065. 
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has not the right to attempt to cross ahead of a per¬ 
son who reaches, or if both travel at a lawful rate 
of speed will reach, the intersection a sufficient 
length of time before him to be able to cross safe¬ 
ly; 61 and under such circumstances he should not 
increase his speed in order to pass ahead of the 
other vehicle.6^ Similarly, it has been held that 
where the disfavored vehicle has properly first en¬ 
tered the intersection and preempted it, in accord¬ 
ance with the rules governing preemption of inter¬ 
section, considered infra subdivision b (1) of this 
section, the favored driver must yield the right of 
way and take precautions to avoid a collision.63 

Favored position as factor for consideration. 
Notwithstanding the rights of the favored driver 
are not absolute, the fact that a driver had the 
right of way should be taken into consideration in 


determining whether he exercised reasonable care 
under all the circumstances.6^ Accordingly, the 
responsibility of a favored driver to be on the look¬ 
out for others entering from less favored streets 
is not as great as that of the disfavored driver en¬ 
tering the intersection and he is not chargeable 
with negligence as a matter of law because he failed 
to look for the approach of vehicles in the disfa¬ 
vored direction until too late to avoid a collision,66 
because he failed to look beyond the intersection for 
vehicles approaching in the disfavored direction,67 
because, seeing another vehicle approaching but 
such a distance away that he reasonably considered 
that he had time to cross ahead, he failed to look 
again in the direction from which such vehicle was 
approaching,®8 or because he failed to observe the 
speed of a vehicle approaching in the disfavored di- 


Pa—Sweet v. Rounds, 36 A.'2d SIS, 
349 Pa. 152—Lerch v. Noble, 8 Pa 
Dist. & Co. 629. 40 Lane L.Rev. 157. 
"VVash.—'Saad v. Langworthy, 280 P. 

74, 153 Wash. 598. 

42 C.J. p 981 note 48, 
motorist facing green liglit 

Mere fact that automobile driver 
has right of way at street inter¬ 
section because of green light facing 
him does not absolve him from duty 
to stop, if possible, when driver of 
another automobile, approaching on 
Intersecting roadway m plain view, is 
manifestly unable to stpp because of 
high speed or obvious inattention, 
but such doctrine applies only where 
danger is open and obvious and rea¬ 
sonably prudent person would ob¬ 
serve and avoid it.—Manuel v. Brad¬ 
ford, La.App., 166 So. 657. 

61. Ill.—^Alexander v. Sullivan, App., 
78 NE.2d 333. 

La.—Burden v. Capitol Stores, App., 
4 So.2d 62, affirmed 8 So.!2d 45, 200 
La. 329—iCapillon v. Lengsfield, 
ApPv 171 So. 194—Webb v. Key, 
App., 144 So. 6'50—^Welch v. Lou¬ 
isiana Oil Refining Corporation, 135 
-So. 617, 17 La.App. 100—Moak v. 
-Gallo, ,134 So. '763, I'e La.App. 552— 
Chenevert v. Kimball, 129 So. 233, 
14 La.App. 83. 

Miss.—Gough V. Harrington, 141 So. 
280, 163 Miss. 393. 

N.M.— Corpus Juris quoted in Crock¬ 
er V. Johnston, 95 P.2d 214, 223, 
43 N.M. 469 

N.C.—^Kennedy v. Smith, 39 S.E.'2d 
380, 226 N.C. 514. 

Wash.—Pearson v. Rex F. Adams 
Co., 283 P. 194, 154 Wash. 630. 
Wyo.—Ries v. Cheyenne Cab & 
Transfer Co., 79 P.2d 468, 53 Wyo. 
104. 

42 C.J. p 981 note 5'2. 

62. La.—^Burden v. Capitol Stores, 
App.. 4 So.2d 62. affirmed 8 So.2d 
415, 200 La. 3i29. 


Mich.—^Afman v. Kraker, 9 N.W.2d 
692, 305 Mich. 604. 

—Corpus Juris quoted in Crock¬ 
er V. Johnston, 95 P.2d 214, 223, 43 
N.M. 469. 

42 C.J. p 981 note 53. 

63. La.—Culver v. Toye Bros. Yel¬ 
low Cab Co., App., 26 So.2d 296— 
Ferris v. Quinn, App, 21 So.<2d 
106—Gardiner v. Travelers Indem¬ 
nity Co., App., 11 So.2d 61—Martin 
V. Pavalora, App., 8 So 2d 733— 
Phillips V. New Amsterdam Cas¬ 
ualty Co, App, 6 So.2d 96—Stuck¬ 
ey V, Hayden, App,, 3 So. 2d 443— 
Balsamo v. Hall, App., 170 So. 402 
—Mills V. Moore, App., 166 So. 169 
—Montgomery v Peyronnin, App., 
149 So. 291—Hoffman v. Peter Jud- 
lin, Inc, 134 So. 435, 17 La App. 
183—Gore & Daubert v. Forrest, 
132 So. 630, 1-5 La.App. 583. 

64. U.S.—Fries v. U. S., D.C.Ky., 76 
F.Supp. 396. 

Conn.—Squires v. Wolcott, 52 A.2d 
305, 133 Conn. 449—Service Fire 
Ins. Co. V. Brodner, 33 A.2d 138, 
130 Conn. '223—^Hansen v. Costello, 
5 A.2d 880, 125 Conn. 386—Rosen¬ 
berg V. Matulis, 166 A. 397, 116 
Conn. 675—Rose v. Campitello, 159 
A. 887, 114 Conn. 637. 

D.C.—Herndon v. Higdon, Mun.App., 
31 A.2d 8'54. 

Iowa.—^Knutson v. Lurie, 2'51 N.W. 
147, 1217 Iowa 192. 

La.—Chaney v. Hutches, App., 192 
So. 556. 

Mich.—Stephens v. Koprowski, 294 N. 
W 158, 295 Mich. 213—Arnold v. 
Krug, 273 N.W. 322, 279 Mich. 702. 

Or.—Van Zandt v. Goodman, 179 P. 
2d 724. 

Pa.—Evans v. Stewart, 167 A. 516, 
103 Pa.Super. 549. 

Wis.—Gibson v. Streeter, 6 N.W.2d 
662, 241 Wis. 600. 

42 C.J. p 981 note 55. 
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Superlative degree of care not re¬ 
quired 

La.—Mason v. Price, App., 32 So.2d 
853. 

Traffic signals In driver’s favor 

Whether automobile driver’s con¬ 
duct measures up to standard of or¬ 
dinary care when automobile reached 
highway intersection where traffic 
signals were in driver's favor must 
be determined by circumstances pres¬ 
ent at time of conduct relied on.— 
Teas V. Eisenlord, 253 N.W. 795, 215 
Wis. 455. 

Knowledge of existence of stop sign 
Conduct of motorist driving on 
state highway having right of way 
in keeping lookout and slackening 
speed before reaching intersection, 
where he collided with automobile 
entering intersection, was to be 
judged in light of his knowledge of 
existence of stop sign.—^Adams v. 
Landry, 36 A. 2d 510, 93 N.H. 74. 
Motorist held not negligent 
La.—Betz v. Menville, 137 So. 773, IS 
La App. 359. 

Pa.—Lockhead v. Nierenberg, 18 A.2d 
472, 143 Pa.Super. 507—Lockard v. 
Barnett, Com.Pl., 48 Lanc.L.Rev. 
346. 

65. La.—Cole v. Sherrill, App., 7 So. 
2d 205. 

Pa.—Swift V. Corrado, 141 A. 491, 292 
Pa. 543. 

66. i-.a.—Meredith v. Arkansas Lou¬ 
isiana Gas Co., App., 185 .So. 498. 

Pa.—Swift V. Corrado, 141 A. 491, 
292 Pa. 543. 

Wash.—Breithaupt v. Martin, 279 P. 
563. 153 Wash. 192—Sliter v. Clark, 
220 P. 785, 127 Wash. 406. 

42 C.J. p 981 note 56. 

67- Wash.—Woodruff v. Ewald, 230 
P. 149, 131 Wash. 285. 

42 C.3. p 981 note 67. 

68. Wash.—Ellis v. Olson, 246 P. 944, 
139 Wash. 351. 

42 C.J. p 981 note 58. 
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rection where the relative distances from the in¬ 
tersection were such that no danger should be rea¬ 
sonably apprehended.69 So also, in determining 
what constitutes a reasonable speed for entering an 
intersection, the fact that the driver has the right 
■of way is a factor to be considered and the fa¬ 
vored driver is under no duty to stop at an inter¬ 
section'll unless he sees or should see that the other 
motorist’s vehicle is being driven at a reckless 
speed'72 or unless the other motorist has entered the 
intersection before he does and is proceeding across 
in a prudent and careful mannerJ3 in any event, 
the favored driver is not guilty of negligence where 
he is not at fault and has no opportunity to avoid 
the collision.'?^ 

Effect of forfeiture of right of way. Where the 
favored motorist forfeits his right of way, as by 
noncompliance with the rules of the road, neither 
the favored nor the disfavored motorist has the 
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right of way,'^^ and common-law rules will apply, as 
discussed supra § 362 c. 

Where a driver has indicated an intention to 
yields although he has the right of way, he should, 
when the other driver has undertaken to cross 
ahead in reliance on such implied permission, per¬ 
mit him to cross and not resume his own speed or 
progress so as to involve danger of a collision.'^® 
Conversely, it has been held that where a motorist 
entitled to the right of way undertakes to exercise 
it he cannot subsequently abandon it without regard 
for the right of others.'^7 

(2) Reliance on Care of Other Drivers 

In the absence of notice to the contrary, a favored 
driver may ordinarily assume that a disfavored driver 
will obey traffic regulations, drive with care, and yield 
him the right of way. 

The favored driver at an intersection is not re- 
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i69- Wash.—Barth v. Harris, 163 P. 

401, 95 Wash. 166. 

^42 C.J. p 981 note 59. 

70. N.H—Pickard v. Morris, 13 A. 

2d C09, 91 NH. 65. 

Duty to reduce speed or stop 

(1) Motorist on the right of way 
street was not required by law while 
traveling at a lawful rate of speed, 
to reduce his speed on approaching 
An intersection. 

La.—Grlen Falls Ins. Co. v. Copeland, 
App., 28 So.2d 14b. 

Md.—Madge v. Fabrizio. 20 A.2d 172, 
179 Md. 517. 

(2) A driver having right of way 
-is not required under all circum¬ 
stances to reduce his speed as he ap¬ 
proaches intersection.—Peters v. 
.‘Shear, 41 A.2d 556, 351 Pa. 521. 

(3) In absence of apparent danger 
or reason to apprehend danger, driver 
on through highway is not required 
to approach an intersecting stop 

. street at such speed that he can stop 
. before entering the intersection.— 
McCormick Transp. Co. v. Philadel¬ 
phia Transp. Co., 55 A.2d 771, 161 Pa. 
.Super. 533. 

(4) The driver enjoying the right 
• of way is not obliged to have his au¬ 
tomobile under such control at an in¬ 
tersecting stop sign highway that he 
may stop at once and so avoid colli¬ 
sion with persons who may illegally 

« come into his path.—^Botts v. Rush- 
ton, Nev., 172 P.2d 147. 

(5) A motorist driving on right-of- 
way street is not required to exercise 
superlative degree of care by stop¬ 
ping vehicle -or reducing* its speed to 
very slow pace at every street inter¬ 
section and.awaiting actions of mo¬ 
torists on less favored streets in or- 

‘■der to avert -collisions.—Mason v. 
.Price, La.App^,,32 .So.2d 853. 


(6) Motorist, having right of way, ] 
was not negligent in failing to slow 
down or stop at intersection, al¬ 
though he saw driver approaching on 
intersecting street. 

U.S.—Chlipala v. A. A. Morrison & 
Co., D.CPa., 44 P.Supp. 894, af¬ 
firmed. C-CA., 132 F.2d 320. 

Wis.—Braun v. Baudhuin, 9 N.W.2d 
596, 243 Wis. 107—Huber v. Hinz- 
peter, 240 N.W. 157, 206 VTis. 456. 

71. Ija.—Anderson v. Louisiana 

Power & Light Co., App., 180 So. 
243. 

Mo.—Rosenkoetter v. Fleer, 155 S.W. 
2d 157. 

72. La.—^Anderson v. Louisiana 

Power & Light Co., App., 180 So. 
243. 

73. La.—^Anderson v. Louisiana 

Power & Light Co., supra. 

74. Minn.—^Nye v. Bach, 265 N.W. 
300, 196 Minn. 330. 

Motoxist held, not negligent 
La.—Joseph Chalona Co. v. Smith, 

App., 158 So. 237—^IVIejheardt v. Re- 
boul, App., 158 So. 235. 

75. Or.—^Vroman v. Upp, 77 P.2d 432, 
158 Or. 597. 

S,D.—^L'lills v. Armstrong, S.D., 13 N. 
W.2d 726. 

Wis.—Roellig v. Gear, 260 N.W. 232, 
217 Wis. 651—^Wallace v. Papke, 
229 N.W. 58. 201 Wis. 285. 
Obligations of other motorist 

(1) Motorist was not relieved of 
duty of obedience to ordinance which 
governed him on approaching inter¬ 
section, even if other motorist ap¬ 
proaching intersection from the right 
had lost his right of way because of 
violating some provisions of ordi¬ 
nance regulating automobile traffic.— 
Aaron v. Wesebaum, 162 P.2d 232, 114 
Colo. 61. 

(2) Fact that truck driver forfeit- 
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ea right of way, to -which he would 
have been normally entitled as the 
one approaching from motorist's 
right, by being on the wrong side of 
the street, did not give motorist, who 
saw him, an unqualified right to pro¬ 
ceed into the intersection and across 
the obvious line of travel of the 
truck.—^Williams v. Philadelphia 
Toilet & Laundry Co., 29 A.2d 336, 
150 Pa.Super. 643. 

(3) While motorist approaching 
highway intersection from another 
motorist’s right in unlawful manner 
loses his statutory right of way, such 
other motorist may not proceed un¬ 
interruptedly and ignore motorist ap¬ 
proaching from right.—^Willard v. 
Past, 61 N.E.2d 807, 75 Ohio App. 
225. 

Separate negligence of disfavored 
driver 

The negligence of a driver who im¬ 
properly fails to yield the right of 
way is separate and distinct from the 
negligence of the motorist who, hav¬ 
ing the right of way, insists on it, 
and the negligence of the latter does 
not transfer his right to his adver¬ 
sary; and any other rule would mean 
that a driver who had a duty to yield 
the right of way and who gave evi¬ 
dence of his intention not to yield 
would somehow secure a right of way 
as the result of his own negligent 
conduct in combination with that of 
the driver to whom he owed the duty. 
—Reynolds v. Madison Bus Co., 26 
N.W.2d 653, 250 Wis. 294. 

76- Mo.—^Hammond v. Emery-Bird- 
Thayer Dry Goods Co., 240 S.W. 
170. 

42 C.J. p 981 note 60. 

77. Wash.—Sebern v. Northwest 
Cities Gas Co., 10 P.2d 210, 167 
Wash. 600. 
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quired to anticipate and guard against negligence'^s 
or sudden violation of the rules of the road*^^ or of 
the lawSO on the part of a disfavored driver, unless 
circumstances which he observes or should observe 
give him notice that such negligence or infractions 
are reasonably to be apprehended.si 

The favored driver may, therefore, subject to 
some qualifications,ordinarily assume that a dis¬ 


favored motorist will operate his vehicle in accord¬ 
ance with law and traffic regulations that he 
will stop his vehicle at intersections where he is un¬ 
der a duty to stop that he is not traveling faster 
than the maximum legal speed that he has the 
car under such control as is required under the cir¬ 
cumstances that he will keep to his own right- 
hand side of the highway on which he is travel- 


73 . U.S.—Chlipala v. A. A. Mornson 

& Co., DC Pa., 44 P.Supp. 894, af¬ 
firmed, CC.A, 132 F.2d 320. 

Mo.—Ritzheimer v. Marshall, App., 
16S S.W.2d 159—Sponsler v. Schroe- 
der, App., 72 S.W.2d 150. 

Ohio.—Nunn v. Davidson, 9 NE.2d 
73.1, 55 Ohio App 297. 

Pa.—Rankin v. Boyle, 195 A. 36, 32S 
Pa, 284—Swift V. Corrado, 141 A. 
491, 292 Pa. 543—^McCormick 

Transp. Co. v- Philadelphia Transp. 
Co., Super., 55 A 2d 771, 161 Pa.Su- 
per. 533—Balzer v. Reilh, 54 A. 2d 
61, 161 Pa.Super 187—Robinson v. 
Ondack, 29 A.2d 366, 151 Pa Super. 
45_Shields V. Neff. 2 A.2d 622, 133 
Pa.Super. 289—Toungo v. Rosen- 
berger, 94 Pa.Super. 266—Lockarl 
V. Barnett, Com.Pl., 48 Lane L.Rgv. 
346. 

Wis.—Ledvina v. Ebert, 296 N.W. 110, 
237 Wis. 358. 

42 C.J. p 982 note 62. 

RelUiice 'on care of others at inter- 
seetions and crossings generally 
sec supra § 861. 

Motorist likely to enter intersection 
La.—Cole v. Sherrill, App., 7 -So.2d 
205. 

Increase in speed 

Cal.—Avalos v. Grimale, 87 P.2d 392, 
30 CalApp.2d 725. 

79, Cal. — Avalos v Grimale, supra. 
Ind.—^Kraning v. Bloxson, 5 N E 2d 
649, 103 Ind.App. 660, rehearing 

denied 9 N.E.gd 107, 103 Ind,App. 
660. 

42 C./. p 982 note 63. 

SO. Ind.—Kraning v. Bloxson, su¬ 
pra. 

Nev.—Botts V. Rushton, 172 P.2d 147. 
Particular violations 

Motorist colliding with truck at in¬ 
tersection was not called on, in ex¬ 
ercise of ordinary care, to anticipate 
that truck driver would violate the 
law by failing to maintain lookout, 
by driving on wrong side of road and 
by failing to yield right of way.— 
Johnson v. Southwestern Engineer¬ 
ing Co., 107 P.2d 417, 41 Cal.App 2d 
623. 

81 , Ind. — ^Kranmg v. Bloxson, 5 N 
E.ad 649, 103 Ind.App. 660, rehear¬ 
ing denied 9 N.E.2d 107, 103 Ind. 
App. 660. 

Kan.—Jones v. McCullough, 83 P.2d 
669, 148 Kan. 561. 

Nev.—Botts V. Rushton, 172 P.2d 
147. 


Wis.—Ledvina v. Ebert, 296 N.W. 110, 
237 Wis. 358. 

42 C.J. p 982 note 64. 

82. Mass —Cohen v Martin, 11 N.E. 
2d 2, 298 Mass. 425. 

Reliance to some extent 

A motorist who had right of way at 
street intersection was entitled to re¬ 
ly to some extent, although not whol¬ 
ly, on expectation that motorist ap¬ 
proaching from left would comply 
with laws relating to operation of 
automobiles at intersections and 
would exercise reasonable care to 
avoid collision.—Cohen v. Martin, 
supra. 

trntil discovery otherwise 

Motorist approaching street inter¬ 
section could assume that motorist 
approaching intersection from his 
loft would operate automobile in ac¬ 
cordance with law until in exercise 
of ordinary care he discovered, or 
should have discovered, otherwise,— 
Tregonning v. Castantini, 220 N.W. 
171, 243 Mich. 233. 

83. Ala.—Montgomery City Lines v. 
Moore, App., 34 So.2d 177. 

Cal.—Sene gram v. Groobman, 86 P.2d 
859, 30 Cal.App.2d 514. 

Iowa.—Shuck v. Keefe, 218 N.W. 31, 
205 Iowa 365. 

La.—Mejheardt v. Reboul, App., 158 
So. 235. 

Mass—Fallovallila v. Johnsyn, 57 N. 
E 2d 532, 317 Mass. 153—Cohen v 
Martin, 11 N.E.2d 2, 298 Mass. 425. 
Mich—Rhoades v. Finn, 284 N.W. 
720, 288 Mich 262—Tregonning v. 
Castantini, 220 N.W. 171, 243 Mich 
233. 

Pa.—Rhinehart v. Jordan, 169 A. 151, 
313 Pa. 197—Pk,eese v. Tonosko, 
Com.Pl., 19 Erie Co 508. 

R.I.—Dembicer v. Pawtucket Cabinet 
& Builders Finish Co, 193 A. 622, 
58 R.I. 451. 

Vt—Fletcher v. White, 45 A.2d 569, 
114 Vt. 377. 

84. U.S.—Thomasson v. Burlington 
Transp. Co., C.C-A.Colo., 128 F.2d 
355—Lucas v. Interstate Motor 
Freight System, C.C.A.Wis, 115 F. 
2d 602. 

Cal.—^^Vmbra v. Woolsey, 130 P.2d 
152, 55 CalApp.2d 104—Bender v. 
Perry, 99 P.3d 319, 37 Cal.App.2d 
206—Inouye v. McCall, 96 P.2d 386, 
35 Cal.App.2d 634. 

Conn.—Ingeneri v. Makris, 37 A.2d 
865, 131 Conn. 77. 
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Iowa.—Dikel v. Mathers, 238 N.W. 
615, 213 Iowa 76. 

Kan —Rcvell v. Bennett, 176 P.2d 
53S, 162 Kan. 345—Jones v. McCul¬ 
lough, S3 P.2d 669, 14 8 Kan. 561. 
La.—Termini v. iEtna Life Ins. Co.. 
App., 19 So.2d 28C—United Thea¬ 
tres V. Rochefort, App., 171 So. 205 
—Smith V. Howard Crumley & Co, 
App., 171 So. 188—Roy v. Yar¬ 
brough, App., 167 -So. 883—Ory v. 
Bosio, App., 159 So. 138—Smith’s 
Tutorship V. Perrin, App., 145 So. 
685—Murphy v. Hartley, App , 144 
So. 785, followed in Hartley v. 
Murphy, 144 So. 788—Ciaccio v. 
Cashio, App., 139 So. 34, 1& La.App. 
65—Lucas v. Andress, 136 So. 207, 
17 La.App. 329. 

Md.—Madge v. Fabrizio, 26 A.2d 172, 
179 Md. 517—Carlin v. Worthing¬ 
ton, 192 A. 366, 172 Md. 605. 

Mich.—Stabler v. Copeland, 7 N.W.2d: 
121, 304 Mich. 1. 

Neb.—Riekes v. Schantz, 12 N.W.2d 
766, 144 Neb. 150. 

Nev—Botts V. Rushton, 172 P.2d 147. 
N C.—Swinson v. Nance, 15 S.E 2(1 
281, 219 N.C. 772. 

Ohio.—PeUier v. Smith, 6-6 N.B.2d 
117, 78 Ohio App. 171. 

Okl.—Guegel v. Bailey, 186 P.2d 827. 
Or.—Cameron v. Goree, 189 P.2d 596. 
Pa.—Yeatts v. Schock Independent 
Oil Co., Com.Pl., 56 York Leg.Rec. 
181. 

WasJi.—Fothergill v Kaija, 48 P.2d: 
643, 183 Wa.sh. 112, adhered to 63 
P.2d 1198, 183 Wash. 112. 

Wis.—Ray v. Milwaukee Automobile 
Ins. Co., Limited, Mutual, 283 N.W. 
799, 230 Wis. 323. 

85 . U.S.— Corpus Juris cited in. 

Nielsen v. Richman, C.C.A.S.D, 114 
F.2d 343, 349, certiorari denied 

Richman v. Nielson, 61 S.Ct. 172, 
311 U.S. 705, 85 L.Ed. 458. 

N.C.—Yellow Cab Co. of Charlotte v. 

Sanders, 27 S.E.2d 631, 223 N.C. 626. 
Pa.—Shields v. Neff, 2 A.2d 622, 133 
Pa Super 289. 

Wis—Ledvina v. Ebert, 296 N.W. 110, 
237 Wis. 358. 

42 C.J. p 982 note 65. 

86. Conn.—Sutton v. Hauk, 142 A. 
’ 385, 108 Conn. 9. 

Iowa.—Liddle v. Hyde, 247 N.W. 827, 
216 Iowa 1311. 

La.—Anderson v. Lo-uisiana Power & 
Light Co., App., 180 So. 243. 

Mich.—Fraley v. J. Calvert's Sons, 
254 NW. 167, 266 Mich. 460. 
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Reliance on recognition of right of nxiy. The fa¬ 
vored driver at an intersection has the right to as- 

will exercise due care and observ7 traffic reguk- persons approaching in the disfavored 

tions as relieving him from the obligation to exer- direction at approximately the same time will rec- 
cise reasonable care and observe traffic regulations ognize his right of way and yield him a free pas- 
on his part.S^ sage in front of them,*’® even though this requires 


ing;S7 and that he will, in general, exercise reason¬ 
able care to avoid injury to others.SS However, he 
cannot rely on the assumotion that Hn'vArc 


Minn.—^Krueger v. Sanford, 227 N.W. 
50, 178 Minn. 619. 

Pa.—^Adams v. Gardiner. 160 A. 589, 
306 Pa. 576—Swift v. Corrado, 141 
A. 491, 292 Pa. 543—Shields v. Neff. 
2 A.2d 622, 133 Pa.Super. 289— 
Evans v. Stewart, 157 A. 515, 103 
Pa.Super. 549. 

87. U.S.—Snowden v. Matthews, C. 
C.A.Okl., 160 P.2d 130. 

Minn.—^Krueg-er v. Sanford, 227 N.W. 
50. 178 Minn. 619. 

Tex.—Moncada v. Snyder, Civ.App., 
129 S.W.2d 817, affirmed 152 S.W.2d 
1077, 137 Tex. 112. 

42 C.J. p 982 note 66. 

88. Cal.—Bender v. Perry, 99 P.2d 
319, 37 Gal.App 2d 206—Senegram 

V. Groobman, $6 P.2d 859, 30 Cal. 
App.2d 514—Wise v. Stott, 300 P. 
S83, 114 CaLApp. 702. 

Ga.—^Eddleman v. Askew, 179 S.E. 

247, 50 Ga.App. 540. 

Ill.—at. Clair Nat. Bank v. Monagh¬ 
an. 256 Ill.App. 471. 

La.—^Anderson v. Louisiana Power & 
Light Co., App., ISO So. 243. 

Mass.—Pallovallita v. Johnsyn, 57 N. 
E.2d 532, 317 Mass. 153—Cohen v. 
Martin. 11 N.B 2d 2, 298 Mass. 425. 
Minn.—Duffey v. Curtis, 258 N.W. 
744, 193 Minn. 358. 

N.C.—Yellow Cab Co of Charlotte v, 
Sanders, 27 S.E.2d 631, 223 N.C. 626. 
N.D.—Zettle v. Lutovsky, 7 N.W. 2d 
ISO, 72 N.D. 331. 

Pa—^Adams v. Gardiner, 160 A. 589, 
306 Pa. 576—^Evans v. Stewart, 157 
A. ulo, 103 Pa.Super. 549. 

Vt.—Fletcher v. White, 45 A.2d 569, 
114 Vt. 377. 

Wis.—Braun v. Baudhuin, 9 N.W.2d 
596, 243 Wis. 107—Ray v. Milwau¬ 
kee Automobile Ins. Co., Limited, 
Mutual, 283 N.W. 799. 230 Wis. 323. 

89. .Cal.—Judd v. Webster, 195 P. 
929, 50 Cal.App. 743. 

Iowa.—Rogers v. Jefferson, 275 N.W. 
874, 224 Iowa 324. 

La.—Prudhomme v. Continental Cas¬ 
ually Co., App., 169 So. 147—Mur¬ 
phy V. Plartley, App., 144 So. 785, 
followed m Hartley v. Murphy, 144 
■So. 788. 

Pa.—Webb v. Hess, 6 A.2d 829, 335 
Pa. 401. 

Tex.—Sherwin-Williams Co. of Tex¬ 
as V. Delahoussaye, Civ.App., 124 S. 

W. 2d 870, error dismissed. 

Tailiire to see other motorist 

A motorist about to enter intersec¬ 
tion momentarily ahead of another 
motorist on his right cannot excuse 
, his own failure to observe approach 


of the other on presumption that 
such other whom he did not see 
would yield the right of way.—Orr v. 
Hensy, 147 P.2d 740, 158 Kan. 303. 

90. U.S.—Snowden v. Matthews, C.C. 
A.Okl., 160 P.2d 130—Lucas v. In¬ 
terstate Motor Freight System, C. 
C.A.Wis. 115 F.2d 602—Walkup v. 
BarJsley, C.C.A.Minn., ill F.2d 789. 
Cal.—Lehlanc v. Coverdale, 3 P.2d 
312, 213 Cal. 654—Page v. Mazzei. 
3 P.2d 11. 213 Cal. 644—Shifflette v. 
Walkup Drayage & Warehouse Co., 
169 P.2d 996, 74 Cal.App 2d 903— 
Ebert v. Tide Water Associated 
Oil Co., 129 P 2d 135. 54 Cal.App.2d 
497—Johnson v. Southwestern En¬ 
gineering Co., 107 P.2d 417, 41 Cal. 
App.2d 623—^Bramble v. McEwan, 
lot P.2d 1054, 40 Cal.App.2d 400— 
Bender v. Perry, 99 P.2d 319, 37 
Cal. App. 2d 206—Casselman v. 
Hartford Accident & Indemnity 
Co., 98 P.2d 539, 36 Cal.App.2d 700 
—Inouye v. McCall, 96 P.2d 386, 35 
Cal.App.2d 634—^Lundgren v. Con¬ 
verse, 93 P.2d 819, 34 Cal.App.2d 
445—Page v, Cudahy Packing Co., 
87 F.2d 913, 31 Cal.App.2d 282— 
Avalos V. Gnmale, 87 P.2d 392, 30 
Cal. App. 2d 725—Senegram v. 
Groobman, 86 P.2d 859, 30 CaLApp. 
2d 514—Jesse v. Giguiere, 74 P.2d 
310, 24 Cal.App 2d 160—Osgood v. 
City of San Diego, 62 P.2d 195, 17 
CaLApp 2d 345—^Harper v. Knight, 
59 P.2d 1080, 15 CaLApp 2d 655— 
Driscoll V. Shipp, 57 P.2d 177, 13 
CaLApp.2d 591—^Hosking v. Dan- 
forth, 36 P.2d 427, 1 CaLApp.2d 178 
—Setsuko Nitta v. Haslam, 33 P.2d 
678, 138 Cal. App. 736—Wise v. 

Stott, 300 P. 883, 114 Cal App. 702 
—Couchman v. Snelling, 295 P. S45, 
111 CaLApp. 192—^Kienlen v. Holt, 
288 P. 866, 106 Cal App. 135—Keyes 
V. Hawley, 279 P. 674, 100 CaLApp. 
53. 

Conn.—Squires v. Wolcott, 52 A.2d 
305, 133 Conn. 449—Ingeneri v. 

Makris, 37 A.2d 865, 131 Conn. 77— 
Service Fire Ins. Co. v. Brodner, 
33 A.2d 138, 130 Conn. 223—Garofa- 
no V. Dworkin, 19 A.2d 421, 127 
Conn. 648—McNaught v. Smith, 17 
A.2d 771, 127 Conn. 450—^Hansen v. 
Costello, 5 A.2d SSO, 125 Conn. 386 
—Brangi v. Marshall, 168 A. 21, 
117 Conn. 675—^Berman v. Stancliff, 
167 A. 728, 117 Conn. 218—Bruce v. 
Bitgood, 156 A. 859, 113 Conn. 783 
—Sutton V. Hank, 142 A. 385, 108 
Conn. 9—Jackson v. Brown, 137 A. 
725. 106 Conn. 143. 
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Ga.—^Vhite v. Boyd, 198 S.E. 81, 68 
Ga.App. 219—Eddleman v. Askew, 
179 S.E. 247, 50 Ga.App. 540. 

Ill.—^Kearney v. Spiniola, 48 N.E.2d 
739, 319 IlLApp. 251—Coleman v. 
Hait, 13 N.E.2d 188, 293 IlLApp. 615 
—^Riddle v. Mansager, 254 Ill App. 
68—Johnson v. Duke, 247 Ill App. 
372—L. B. Piper & Co. v. Yellow 
Cab Co., 246 IlLApp. 487. 

low’a.—Davidson v. Vast, 10 N.W 2d 
12, 233 Iowa 534—Simanek v. Behel, 

7 N.W.2d 792, 232 Iowa 1150—Hit- 
tie V. Jones, 250 N.W. 6S9, 217 Iowa 
598—Liddle v. Hyde. 247 N.W. 827. 
216 Iowa 1311—IVambeam v. 
Hayes, 219 N.W. 813, 205 Iowa 1394. 

Kan.—Revell v. Bennett, 176 P.2d 
638, 162 Kan. 345—Jones v. McCul¬ 
lough, 83 P.2d 669, 148 Kan. 561. 

Ky.—^Adams v. Louisville Taxicab & 
Transfer Co., 211 SW.2d 397, 307 
Ky. 405—Thomas v, Dahl, 170 S.W. 
2d 337, 293 Ky. SOS. 

La—Trahan v. Lantier, App, 33 So 
2d 136, followed in'33 So.2d 139 and 
Comeaux v. Lantier, 33 So.2d 130— 
Glens Falls Ins. Co. v. Copeland, 
App., 28 So. 2d 145—Cole v. Sherrill. 
App., 7 So.2d 205—Epps v. Standard 
Supply & Hardware Co., App., 4 
So,2d 790—Olano v. Leathers, App., 
2 So.2d 486—^Van Dyke v. Wagues- 
pack, App., 198 So. 425—Smith v. 
Jackson, App., 198 So. 174—^Harris 
V. Brock, App., 191 So. 762—^Hoch- 
enedel v. Heard, App., ISS So 413— 
Meredith v. Arkansas Louisiana 
Gas Co., App., 185 So. 498—Bogan 
V. Caldv/ell Bros. & Hart, App , 184 
So. 413—Anderson v. Louisiana 
Powder & Light Co., App., 180 So. 
243—Boykin v. Plauche, App., 168 
So. 741, rehearing denied and 
amended 169 So. 131—Roy v. Yar¬ 
brough, App., 167 So. 883—Blitz v- 
Munson, App., 159 So. 754—Joseph 
Chalona Co. v. Smith, App„ 158 So, 
237—Plamilton v. Lee, App., 144 So. 
249—Ryan v. Goodwyn, 137 So. 771, 
18 La.App. 13—Payne v. Prestridge, 
133 So. 512, 16 La.App. 479—Buck¬ 
ner V. Powers, 125 So. 744, 12 La 
App. 630. 

Md—^Wlodkowski v. Yerkaitis, 57 A. 
2d 792—Belle Isle Cab Co v. Pruitt, 
49 A.2d 537—Jones v. Dickerson, 41 
A.2d 492, 184 Md. 499—Rinehart v. 
Risling, 26 A 2d 411, 180 Md. 668— 
Clautice v. Murphy, 26 A.2d 406, 
180 Md. 558—Greenfeld v. Hook. S 
A.2d 888. 177 Md. 116, 136 A.L.R. 
1485. 

Mass.—Gaines v. Ratnowsky, 41 N.E. 
2d 25. 311 Mass. 254. 
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them to slow down,9i qi- eyen stop and, under 
ordinary circumstances, he may act on such as¬ 
sumption and proceed on his way across the inter- 
section.93 A fortiori, the driver proceeding’ in the 
favored direction may proceed in reliance on such 
assumption when the other driver has so acted as 


to indicate an intention to recognize the right of 
way,^'^ and in such case he may even increase his 
speed in order to cross.^S Where the circumstanc¬ 
es are such that each of two motorists approach¬ 
ing an intersection properly assumes that he has 
the right of way, neither will he held negligent in 


Mich —Rugenstein v. Orr's Estate, 
297 N.AV. 62, 297 Mich. 37—Rhoades 

V, Finn, 284 N.W. 720, 288 Mich. 262 
—TCoehler v. Thom, 281 N.W. 336, 
285 Mich. 593. 

Minn.—Sanders v. Gilbertson, 29 N. 

W. 2d 357, 224 Minn 546—Olson v. 
Anderson, 28 N.W.2d 66. 224 Minn. 
216—Mahowald v. Beckrich, 2 N. 
W.2d 569, 212 Minn. 78. 

Mo.—Hanks v. Anderson-Parks, Inc., 
App., 143 S.W.2d 314. 

Neb.—Whitaker v. Keogh, 14 N.W.2d 
596, 144 Neb. 790, followed in 14 N. 
W2d 600, 144 Neb 796—Bergendahl 
V. Rabeler, 276 N.W. 673, 133 Neb 
699—Andrews v. Clapper, 274 N.W 
209, 133 Neb. 110. 

N.H.—^Adams v. Landry, 35 A.2d 510, 
93 N.H. 74. 

N.C.—Yellow Cab Co. of Charlotte v. 
Sanders, 27 S E.2d 631, 223 N.C. 
626. 

Ohio.—Gratziano v. Grady, App., 78 
N.E 2d 767—Stuchel v. Cleveland 
Ry. Co, App.^ 58 NB.2d 430—Pesta 
V. Ruf, App., 48 N.E,2d 876—Morris 
V. Bloomgren, 187 N.E. 2, 127 Ohio 
App. 147, 89 A.L.R. 831. 

Or.—Cameron v Goree, 189 P.2d 596 
Pa.—Rowles v, Evanuik, 38 A.2d 255, 
350 Pa. 64—^Webb v. Hess, 6 A.2d 
829, 335 Pa. 401—Hostetler v. 

Kniseley, 185 A. 300, 322 Pa. 248— 
Adams v. Gardiner, 160 A. 589, 306 
Pa. 576—Galvin v, Kreider, 143 A. 
110, 293 Pa. 395—Swift v. Corrado, 
141 A. 491, 292 Pa. 543—McCormick 
Transp. Co. v. Philadelphia Transp'. 
Co., 55 A.2d 771, 161 Pa Super. 533 
— Clark V. Philadelphia Housing 
Aiuhority, Super., 55 A 2d 435— 
Balzer v. Reith, 54 A 2d 64, 161 Pa. 
Super. 187—Brown v. McNamara, 
'50 A.2d 748, 160 Pa.Super. 206— 
Reiter v. Andrews, 38 A 2d 508, 155 
Pa.Super. 449—Glennon v. Ostroff, 
24 A.2d 29, ]47 Pa Super. 182— 
Stemgart v. Kaney, 19 A.2d 499, 144 
Pa.Super. 634—Roth v. Hurd, 13 A 
2d 891, 140 Pa.Super. 401—Gardner 
V. Kline, 9 A.2d 487, 137 Pa Super. 
505, followed in Wawa Dairy 
Farms v. Kline, 9 A 2<1 490, 137 Pa 
Super. 510—^Hummel v. Quaker 
City Cabs, 182 A. G58, 120 Pa.Super. 
527—Federman v. O'Connor, 178 A. 
155, 117 Pa.Super. 295—Lewis v. 
Hermann, 171 A. 109, 112 Pa.Super. 
338—McGuire v. Brambilla, 170 A. 
332, 112 Pa.Super. 145—Liberman 
V. Northern Trust Co., 100 Pa. Su¬ 
per. 223—^Kleinsmith v. Erb, Com. 
PI., 22 Lehigh Co.L.J. 306—Pavino 
V. Myers, Com.P]., 61 York Leg. 
Rec, 141—^Yeatts v. Shock Inde¬ 


pendent Oil Co., Com.Pl., 66 York 
LegRcc. 181. 

R. I.—Dembicer v. Pawtucket Cabinet 
& Builders Finish Co., 193 A. 622, 
58 RI. 451 

S. D—Campbell v. Jackson, 272 N.W. 
293, 65 S.D. 154. 

Tex.—Moncada v. Snyder, Civ.App., 
129 S.W2d 817, affirmed 152 S.W.2d 
1077, 13'7 Tex. 112. 

Utah-Bullock v. Luke, 98 P.2d 350. 
98 Utah 501. 

Va.—Stratton v. Bergman, 192 S.B. 
813, 169 Va. 249. 

Wash.—^Anderson v. Kurrell, 182 P. 
2d 1, 28 Wash 2d 227—Bleiler v. 
Wollf, 161 P.2d 145, 23 Wash 2d 
368—Ellestad v. Leonard, 138 P.2d 
200, 18 Wash.2d 118—Harry v. 

Beatty. 31 P.2d 97, 177 Wash. 153 
—Pearson v. Rex F. Adams Co., 
283 P. 194, 154 Wash. 630. 

Wis.—Klas T. Fenske, 22 N.W.2d 696, 
248 Wis. 534—Gibson v. Streeter, 6 
N.W.2d 662, 241 Wis. 600—Ledvma 
V. Ebert, 296 N.W. 110, 237 Wis 
368—La Chance v. Stuart, 288 N W. 
262, 233 Wis. 246—^Ray v. Milwau¬ 
kee Automobile Ins Co, Limited, 
Mutual, 283 NW. 799, 230 Wis. 323 
—^Huber v. Hmzpeter, 240 N.W. 157, 
206 Wis. 456. 

42 C.J. P 977 note 2S, 

After careful ohservatlon 

“One approaching a crossing of a 
highway, proceeding with ordinary 
care to a point where he can see to 
his left a sufficient distance to insure 
him that any one coming from be¬ 
yond, traveling at a lawful rate of 
speed, will not interfere with his 
crossing the highway, may rightfully 
proceed on the assumption that his 
right of way will be respected,"—Oik 
V, Marquardt, 234 N.W. 723, 724, 203 
Wis. 479. 

Traffic signal in motorist’s favor 
Md—Cogswell V. Frazier, 39 A.2d 815, 
183 Md. 654. 

Wis.—Teas v. Eisenlord, 253 N.W. 
795, 215 Wis. 455. 

Other car not seen 
The right of way granted hy the 
statute to motorist on the right when 
two automobiles approach an inter¬ 
section at same time presupposes 
that such motorist observed other 
automobile approaching, and, if his 
failure to observe motorist on his 
left results in a collision, he cannot 
assert that he assumed that motorist 
to his left would give him the right 
of way.—Bullock v. Luke, 98 P.2d 
350, 98 Utah 501. 
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91. Cal.—Page v. Mazzei, 3 P.2d 11, 
213 Cal 644—^Avalos v. Grimale, 87 
P.2d 392, 30 CalApp.2d 725—Os¬ 
good V. City of San Diego, 62 P.2d 
19‘5, 17 Cal.App 2d 345. 

La.—Martin v. Cazedessus, 130 So. 

129, 15 La.App. 100. 

Md.—Jones v. Dickerson, 41 A.2d 492, 
184 Md. 499. 

Pa—Adams v. Gardiner, 160 A. 589, 
306 Pa. 6'76. 

4i2 C.J. p 978 note 29. 

92. La.—Trahan v. Lantier, App., 33 
So.2d 136, followed in 33 So.2d 139 
and Come^iux v. Lantier, 33 So.23 
139—^Allen v. Metropolitan Casu¬ 
alty Ins Co. of New York, App., 
190 So. 163—'Culotla v. Teche 
Lines. App., 163 So. 552—Martin v. 
Cazedessus, 130 So. 129, 15 La App. 
100 . 

Md.—Jones v. Dickerson, 41 A.2d 492, 
184 Md. 499. 

Pa—^Dougherty v. Glose, Com.Pl., 22 
Lehigh Co.L.J. 395. 

93. Cal.—Jesse v. Giguiere, 74 P.2d 
310, 24 Cal.App.i2d 160. 

Conn.—Hall v. Root, 14'5 A, 36, 109 
Conn. 33. 

Md.—Longenecker v. Zanghl, 2 A.2d 
'20, 175 Md. 307. 

Ohio—Stuchel v. Cleveland Ry. Co., 
App, 58 N.E.2d 430. 

Pa—Tyler v. Tyler, 181 A. 477, 319 
Pa. 49'6. 

Tex.—Cruse v. Chacon, Civ.App., 67 
S W.2d 399, error dismissed. 
Wash.—Breithaupt v. Martin, 379 P. 

568, 153 Wash. 192. 

42 C.J. p 978 note 30. 

94. La.—Butler v. O'Neal, App., 26 
So.2d 753. 

Pa.—Balkie v. Philadelphia Rapid 
Transit Co., 200 A. 52, 331 Pa. 
93—Shields v. Neff, 2 A.2d 622, 
133 Pa Super. 289. 

Wash—Warner v. Keebler, 94 P.2d 
175, 200 Wash. 608. 

42 C.J. p 978 note 31. 

The natural assumption, is that a 
motorist on a main highway, rapidly 
approaching a crossing, will take it 
for granted that another motorist on 
a secondary road, likewise approach¬ 
ing it but who has stopped, stopped 
with the intention of giving arterial 
traffic the right of way.—Garrison v. 
Burns, 16 S E.2d 306, .178 Va. 1— 
Otey V. Blessing, 197 S.E. 409, 170 
Va, 642. 

95. Mich.—Kiefer v. Fink, 210 NW. 
1205, 236 Mich. 274. 
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entering the intersection in reliance thereon.^® 

This right of reliance, however, is subject to the 
general rule that one must not test an obvious dan¬ 
ger.^ Accordingly, the favored driver is entitled 
to rely on the assumption that the disfavored driver 
will yield him the right of way only until, as a rea¬ 
sonable man, he is charged, by the circumstances, 
with knowledge to the contrary.^ 8 Thus, the fa¬ 
vored driver is not justified in holding his course 
and assuming up to the moment of collision that the 
other driver will give way;^^ nor is he entitled to 
assume that a driver proceeding in the disfavored 
direction will yield the right of way where the lat¬ 
ter enters the intersection at such a rapid speed that 
he cannot yield^ or it is otherwise reasonably ap¬ 
parent that such other driver will not yield.2 It 
has been held that the fact that disfavored motor¬ 
ist is violating some other traffic regulation will not 
require the favored driver to assume that the for¬ 


mer will be consistent and fail to yield the right of 
\vay.8 

b. Disfavored Driver 

(1) In general 

(2) Reliance on care of other drivers 

(3) Right to enter intersection 

(1) In General 

The disfavored driver must keep a lookout for ap¬ 
proaching vehicles, and be prepared to yield the right 
of way when a collision with a vehicle approaching in 
the favored direction is reasonably to be apprehended 
unless he does so; but he is not required to yield where 
it is reasonably apparent that he can cross ahead of 
the other vehicle with safety. 

The standard of ordinary care applies to a driver 
approaching an intersection in the disfavored di¬ 
rection,^ but the ordinary care required of him is 
ordinary care in view of the situation and circum¬ 
stances;^ and in order to meet the requirements of 


96. Wis.—Schmit v. Jajisen, 20 N.W. 
2d 542, 247 Wis. 648. 162 A.LR. 
925. 

Accidental tnrninsr of stop sl^ 

Where stop sign at intersection 
with arterial highway had been 
turned so that edge was facing mo¬ 
torist who was a stranger in city 
and assumed that he had the right 
of way over defendant motorist en¬ 
tering intersection from the left, and 
defendant, being familiar with inter¬ 
section, properly assumed that de¬ 
fendant had right of way because 
proceeding on arterial highway, nei¬ 
ther motorist was negligent, and 
hence defendant was not liable for 
injuries resulting from collision be¬ 
tween the two automobiles at inter¬ 
section.—Schmit V. Jansen, supra. 

97. Pa.—Swift V. Corrado, 141 A. 

491, 292 Pa. 543—Federman v. 

O’Connor, 178 A. 1&5, 117 Pa.Super. 
296. 

98 . Conn.—Garofano v. Dworkin, 19 
A.2d 421, 127 Conn 648. 

Kan.—Jones v. McCullough, 83 P.2d 
669, 148 Kan. 5'61. 

La.—Daricek v. Forrest, App., 173 So. 
601. 

Minn.—Mahowald v. Beckrich, 2 N. 

W.2d 569, 212 Minn. 78. 

Neb.—Andrews v. Clapper, 274 N.W. 
209, 133 Neb. 110. 

Or.—Cameron v. Goree, 189 P.2d 596. 
R.I.—Dembicer v. Pawtucket Cabinet 
& Builders Finish Co., 193 A. 622, 
68 R.I. 451. 

Utah.—Bullock v. Luke, 98 P.2d 350, 
98 Utah 501. 

Wis.—Ray v. Milwaukee Automobile 
Ins. Co., Limited, Mutual, 283 N.W. 
799, 230 Wis. 323. 
prior entry of other motorist 

Where defendant’s truck had law¬ 
fully entered intersection before de¬ 


ceased motorist, motorist was not 
entitled to assume that defendant’s 
truck driver would yield right of 
way.—^Kilcoyne v. Trausch, 269 N.W. 
276, 222 Wis. 528. 

99. La.—^Burden v. Capitol Stores, 
App., 4 So.2d 62, affirmed 8 So.2d 
45, 200 La. 329—General Exchange 
Ins. Corporation v. Carp, App., 176 
So. 145, 

Wash.—^White v Fenner, 133 
270, 16 Wash.2d 226. 

42 C.J. p 981 note 49. 

1 . La.—Moak v. Callo, 134 So. 763, 
16 La.App. 652. 

Mo.—Schreiber v. Bahr, 244 S.W. 

957, 211 Mo.App. 504. 

Pa.—Boner v. Seuffert, 100 Pa.Super. 

I 3109 —Magargle v, Hinton, Com.Pl., 
27 DeLCo. 14. | 

Slippery condition of highway 
Tenn,—Maxwell v. Kirkpatrick, 116 
S.W.2d 340, '22 Tenn.App. i21. 

2, La,—^Burden v. Capitol Stores, 
App., 4 So.2d 62, affirmed 8 So.2d 

45, 200 La, 329—^Wyhle v. Lafleur, 
App., 164 So. 461. 

Md.—^Wlodkowski v. Yerkaitis, 67 A. 
2d 792. 

Mich.—^Rugenstein v. Orr’s Estate. 
297 N.W. 6*2, 297 Mich, 37 —Steph¬ 
ens V. Koprowski, 294 N.W. 158, 
295 Mich. 213—^Koehler v. Thom, 
281 N.W. 336, 285 Mich. 593—Block 
V. Peterson, 278 N.W. 774, 284 

Mich. 88 . 

N.J.—^Knudson v, Schwartz, 147^ A. 

46, 7 N.J.Misc. 678. 

N.D.—^Zettle V. Lutovsky, 7 N.W.2d 
180, 72 N.D. 331. 

Ohio.—Stuchel v. Cleveland Ry. Co., 
App., 58 N.B.2d 430. 

S.D.—Campbell v. Jackson, 272 N.W. 
293, 65 S.D. 154. 

Tenn.—^Maxwell v. Kirkpatrick, 116 
S.W.2d 340, 22 Tenn.App. 21. 
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Wash.—White v. Fenner, 133 P.2d 
270, 16 Wash. 2d 226—^Butzke v. 
Hendrickson, 20 P.dd 7, 172 Wash. 
302—McCormick v. Hannenberg, 15 
P.2d 939, 170 Wash. 133—Stokoe 

V. Paulson, 10 P.2d 247, ICS 
Wash. 1. 

Wis.—Reynolds v. Madison Bus Co., 
26 N.W.2d '653, 250 Wis. 294. 

42 C.J. p 981 note 51. 

Insufficient time to act 
Wash.—O’Neil v. W’ilshire, 57 P.2d 
1254, 186 Wash. Q76. 

Other motorist paying no attention 
La.—Security Ins. Co. of New Haven, 
Conn., V. Employers Liability As- 
sur. Corporation, App., 189 So. 156. 
Wash.—Ellestad v. Leonard, 138 P.2d 
200, IS Wash.2d 118. 

Negligence as matter of law 
Utah.—Bullock v. Luke, 98 P.2d 350, 
98 Utah 501. 

3. S.D.—Campbell v. Jackson, 272 N. 

W. 293, 65 S.D. 154. 

4 . Or.—^Knox v. Abrams, 286 P. 517, 
132 Or. 500—'Casto v. Hansen, 261 
P. 428, 123 Or. 20. 

Utah.—^Hickok v. Skinner, 190 P.2d 
514. 

42 C.J. p 982 note 69. 

5 . Ill.—Johnson v. Duke, 247 Ill. 
App. 372. 

Ind.—Won v. Vehling, 137 N.E. 713, 
■79 Ind.App. 221. 

Mich.—Benson v. Tucker, 233 N.W. 
354, 252 Mich. 385. 

Or.—^Vroman v. Upp, 77 P.2d 43:2, 158 
Or. 597—^Knox v. Abrams. 286 P. 
517, 132 Or. 600. 

Driver on stop street must use de¬ 
gree of care commensurate with risk 
of collision with automobile crossing 
intersection.—Chapman v. Burns, 166 
A. 700, 11 N.J.Misc, 475. 



§ 363 


MOTOR VEHICLES 


60 C.J. S. 


ordinary care he must exercise more caution and 
diligence than might be sufiEcient in the case of a 
driver proceeding in the favored direction.® 

Thus, it is his duty to keep a lookout for the ap¬ 
proach of vehicles traveling in the favored direc¬ 


tion^ and to continue to observe any such vehicles 
until all danger of collision is past.® In fact, it has 
been held to be the duty of a disfavored motorist 
approaching a right of way street not only to stop,9 
but to look and listen and observe traffic conditions, 
as well,^® and to remain standing until the automo- 


6. La.—Gachassin v. Richard, App , 
28 'So 2d 371—^Droddy v. Southern 
Bus Lines, App, 26 So’2d 761— 
Mese V. Summers, App, 170 So. 510 
—^Rolls V. Bell Cabs, App, 1'61 
So. 911—^Montg-omery v. Peyronnin. 
App., 149 So. 291—Denham v. Tay¬ 
lor, 131 So. 614, 15 La.App. 545, re¬ 
hearing denied 132 So. 372, 19 La. 
App. S14—McCalmont v. Sterkx, 5 
La.App. 730. 

Pa.—Riley v. McNaugher, 178 A. 6 , 
318 Pa. '217—Brown v. Jones, 10 
A.2d 839, 138 Pa.Super. 3'50. 

4.2 C.J. p 982 note 71. 

Reason for rule 

"When one driving on a nonar- 
terial street or highway approaches 
an arterial highway, he knows and is 
bound to know that travelers thereon 
having or assuming to have the right 
of way will be traveling at consider¬ 
able speed and keeping less than the 
usual outlook for intercepting cross 
traffic. This is especially true at 
midnight, when travelers, presuming 
upon absence of congestion, are 
prone to greater speed and less care 
for others than may be expected in 
the busy hours of day."—^Hauswirth 
V. Pom-Arleau, 119 P 2d 674, 684, 11 
Wash.2d 354—McAllister v. Ander¬ 
son, 13 P.2d 36, 37, 169 Wash. 14. 
Relative position 

Approach of automobile to high¬ 
way intersection from right of an¬ 
other automobile before its approach 
thereto might be considered in de¬ 
termining whether driver of other 
automobile was guilty of negligence 
causing collision between automo¬ 
biles at intersection.—^Lowry v. 
Mohn, Mo., 195 SW.2d '652. 

7- Colo.—^Kracaw v. Micheletti, 276 
P. 333^ 8'5 Colo. 384. 

Ill.— Corpus Juris cited in Crowe 
Name Plate & Mfg. Co. v. Dam- 
merich, 279 Ill.App. 103, 108. 

La.—Gayle v. J. Ray McDermott & 
Co., App., 34 So.2d 631—Dickinson 
v. Long Springs Lumber Co., App , 
32 So.2d 407—Phillips v. Central 
Sur. & Ins. Corp., App., 25 So.2d 
310—Cole V. Sherrill, App., 7 So. 
'2d 205—^Arline v. Alexander, App., 
2 So.2d 710—Mese v. Summers, 
App., '170 So. 510—Ciaccio v. 

Cashio, 139 So. 34, 19 La.App. 6'5. 
Nev.—Botts V. Rushton, 172 P.2d 147. 
N.H—Pickard v. Morris, 13 A.2d 609, 
91 N.H. 65. 

Ohio.—Willard v. Fast, 61 N.E.2d 807, 
75 Ohio App. 225. 

Or.—'Cameron v. Goree, 189 P.2d 


596—^Vroman v. Upp, 77 P.2d 432, 
158 Or. 69'7. 

Pa,—Graff v. Scott Bros., 17i2 A. 
'659, 315 Pa. 262—Lerch v. Noble, 
8 Pa.Dist. & Co. 629, 40 Lanc.LRev. 
157—Public Service Taxi Co v. 
Edwards, Com.Pl., 48 LackJur. 62. 
Vt.—Senecal v. Bleau, 189 A. 139, 108 
Vt. 486—Rich v. Hall, ISI A. 113. 
107 Vt. 455—Beattie v. Parkhurst. 
163 A. -589, 105 Vt. 91. 

Wash.—^Hauswirth v. Pom-Arleau, 
119 P2d 674, 11 Wash.2d 354— 
Petterman v. Levitch, 109 P.'2d 

1064, 7 Wash.2d 431—Hefner v 

Pattee, 96 P.2d 683. 1 Wash.2d 607 
—Ota V. Anti-Saloon League of 
Wasliington. 37 P.2d 894, 179 Wash 
411—^Kuhn V. American Fruit 
Growers, 283 P. 444, 154 Wash. 693. 
Wis—La Chance v. Stuart, i2S8 N.W. 

262, 233 Wis. 246. 

42 C J. p 982 note 72. 

Duty to look to xight 

(1) A motorist approaching inter¬ 
section was required to looi^ particu¬ 
larly to his right, as traffic from that 
direction had the right of way. 

D.C.—Herndon v. Higdon, Mun.App% 

31 A.2d 8*54. 

Iowa.—Liddlc v. Hyde, 247 N.W. 827, 
216 Iowa 1311. 

La—Rohleder v. Toye Bros. Yellow 
Cab Co., App, 185 So. 540—Bailey 
V. Demourelle, 135 So. 623, 17 Lc 
App. 116, followed in Eastman v 
Demourelle, 135 So. '625, 17 La.App. 
119. 

N.D—Bagg V. Otter Tail Power Co,, 
'297 N.W '774, 70 N.D. 704. 

Tenn—Maxwell v. Kirkpatrick, 116 
S.W.2d 340, 22 Tenn.App. '21. 
Wash.—Anderson v. Kurrell, 182 P. 
2d 1, 28 Wash 2d 227—Miller v. 
Asbury, 125 P.fid 652, 13 Wash.'2d 
533—^Warner v. Keebler, 94 I*.2d 
175, 200 Wash. 608—^Dclsman v. 

Bertotti, 93 P.2d 371, 200 Wash. 
380. 

(2) A motorist having the right of 
way over traffic from his left on an 
intersecting two-way street, on ap¬ 
proaching the second traflic lane had 
the duty to be on the lookout foir ve¬ 
hicles coming from his right but no 
duty rested on him then to be qn the 
watch for automobiles negligently 
traveling in the wrong traffic lane.— 
Randich v. Arena & Sons, 39 A.2d 
458, 156 Pa'Super. 99. 

(3) Motorist must look to right at 
point where his view down intersect¬ 
ing arterial highway is unobstructed 
before venturing to cross it, even if 
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motorist on such highway has for¬ 
feited his right of way by excessive 
speed.—Canzoneri v. Heckert, 269 N. 
W. 71'6, 223 Wis. 25. 

8 . La.—^Wyche v. Bryan, App., '28 
■So.2d 143—Butler v. O’Neal, App,. 
26 So.2d 7'53—Johnson v. Fabacher,, 
App., 175 So. 129. 

Pa.—Public Service Taxi Co. v. Ed¬ 
wards, Com PI., 48 LackJur. 62. 
Utah.—Hickok v. Skinner, 190 P.2d 
514. 

12 C J. p 982 note 73. 

Coutlnued observance held not re- 
quired by facts 

Wyo—Hies v. Cheyenne Cab & 
Transfer Co., 79 P.2d 468, 53 Wyo. 
104. 

9. U.S.—Thomasson v. Burlington 
Transp. Co., C.C.A.C 0 I 0 ., 128 P.'2d 
355. 

La.—Harrell v. Goodwin, App, 32 
Soi2d 758—Glen Palls Ins. Co. v. 
Copeland, App., 28 So.2d 145—Ar- 
Imo V. Alexander, App., 2 So.2d 
710—^Carkuff v. Geophysical Serv¬ 
ice, App , 179 So 490—Heartfield 
V. Kory, App., '1'58 'So. 869—Buras 
V. Southern Coffee Mills, 123 So. 
372, 11 La.App. 597. 

Side street ending at preferred street 
Motorist must come to complete 
stop before entering preferred street 
from side street, even though side 
street ends at preferred street.—Sax¬ 
ton v. Tucker, 134 S.W.2d 590, 280 
Ky. 777. 

literal observance required 

Ordinance requiring vehicle ap¬ 
proaching right-of-way street to 
come to full slop must be observed 
literally, slowing down being insuffi¬ 
cient.— u\.rcu€i V. Morris & Co., 130 
So. 565, 14 La.App. 563—Johnston v. 
Jahnclce Service, 7 La.App. 348. 

10 . La.—Harrell v. Goodwin, App., 
32 So.2d 758—Arline v. Alexander, 
App., 2 So.2d 710—^Carkuff v Geo¬ 
physical Service, App., 179 So. 490 
—Heartfield v. Kory, App., 158 So. 
869. 

Failure as gross negligence 

For a motorist to stop before 
crossing a right-of-way street and 
then to proceed forward without 
having sufficient opportunity to de¬ 
termine whether it is safe to do so, 
IS negligence of a gross character 
and renders him responsible for dam¬ 
ages resulting therefrom.—Glen Falls 
Ins. Co. V. Copeland, App., i28 So.2d 
145. 
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bile on the favored street has cleared the intersec¬ 
tion.^^ While at other intersections he is not ordi¬ 
narily required to come to a dead stop, ^2 he must 
have his car under such control that he ma}’- yield 
the right of way if a situation requiring him to do 
so presents itself,which latter duty, of course, in¬ 
cludes the duty to travel at a reasonable rate of 
speed.^4 


The disfavored driver must yield the right of 
way to a vehicle approaching in the favored direc¬ 
tion when the possibility of a collision unless he 
does so is reasonably to be apprehended.^® A situ- 
I ation requiring him to yield will ordinarily be pre¬ 
sented where the two vehicles draw near to the in¬ 
tersection at substantially the same time.^® Under 


Atlanta Coach Co., 176 S.E. 846, r Utah.—Conklin v. Walsh, 193 P.2d 
49 Ga.App. 755—Ck>rpiis Juris cited . 437. 

in Smellzer v. Atlanta Coach Co., 


11. La.—Dixon v. Futch, App, 16'6 
So. 20-5. 

No entry unless clearly warranted "by 
conditions 

La.—Harrell v. Goodwin, App.. 32 So. 
2d 758—Arline v. Alexander, App., 

2 So.2d 710. 

12 . Minn.—Moore v. Kujath, 29 N. 
W'2d 883, 225 Minn. 107, 

13 . U.S.—Thomasson v. Burlington 
Transp. Co., C.C.A.Colo., 128 F.2d 

355. 

Ill.—Riddle v. Mansager, i254 Ill App. 

68 . 

Iowa.—^Hittle v. Jones, 250 N.W. 689, 
217 Iowa 598. 

La.—^Dow V. Brown, App, 193 So. 239 
—^Murphy v Hartley, App., 144 So- 
7S'5. followed in Hartley v. Mur¬ 
phy, 144 So. 788. 

Md.—Carlin v. Worthington, 192 A. 

356, 172 Md. 505. 

Minn.—Moore v. Kujath, 29 N.W.2d 
883, 225 Minn. 107. 

Ohio.—^Coshun v. Mauseau, '23 NE,2d 
•656, '62 Ohio App. 1249, 

Pa.— ^Wiebe v. Powers, 86 Pa.Super. 
389. 

Tenn.—^Maxwell v. Kirkpatrick, 116 
S.W.2d 340, 22 Tenn App, 21. 

Wash.—Staatz v. Tucker, 71 P.2d 401, 
191 Wash. 404. 

42 C.J. p 983 note 74. 

14 . Wash.—Stidell v. Davidson, 253 
P. 458, 142 Wash. 348. 

—G-ilbert v. Wittenberg, 207 N 
W. 264. 189 Wis. 181. 

15 . U.S.—Thomasson v. Burlington 
Transp. Co., C.C A.Colo., 128 F.*2d 
3'55. 

Ala.—^Brown v. Bush, 124 So. 300, 220 
Ala. 130. 

Cal.—^De Priest v. City of Glendale, 
169 P.2d 17, 74 Cal.App 2d 464— 
Zwerin v. Riverside Cement Co-, 
126 P.2d 920, 52 Cal.App.2d 715— 
Pattisson V. Cavanagh, 63 P.2d S'68, 
18 Cal.App.2d 123, transfer denied 
64 P.2d 945, 18 Cal.App.2d 123. 
Conn.—Weimer v. Brock-Hall Dairy 
Co., 40 A.2d '277, 131 Conn. 361— 
Ingeneri v. Makris, 37 A 2d S6'5, 
131 Conn. 77—^Rode v. Adley Ex¬ 
press Co., 33 A.2d 329, 130 Conn- 
274 —'Catania v. Conforte, 32 A.2d 
646, 130 Conn. 178—Goodhue v. 

Ballard, 191 A. 101, 122 Conn. 543. 
Ga.— Corpus Juris cited in Essig v. 
Cheves, 44 S.E.2d 712, 717, 75 Ga. 
App. 8'70—Laseter v. Clark, 189 S.E. 
'26'5. 64 Ga.App. 669—Smeltzer v. 


160 S.E. 665, 44 Ga.App. 53. 

Ill.—^Fisher v. Johnson, 238 Ill.App. 
25. 

Iowa.—Shuck v. Keefe, 21S N.W. 31, 
205 Icwa 365. 

Ky.—^Huber & Huber Motor Exp. v. 
Croley, 196 S.W.2d 965, 303 Ky. 
101—Rice V. Franklin Title & 
Trust Co., 184 S.W.2d 896, 299 Ky. 
14'2—Thomas v. Dahl, 170 S.W.2d 
337, 293 Ky. 808. 

La—Gayle v. J. Ray McDermott & 
Co., App, 34 So.2d 631—Genovese 
V. Daigle, App., 17 So.2cl 736— 
Welch V. Louisiana Oil Refining 
Corporation, 135 So. 617, 17 La. 
App. 100—Tiavelers’ Indemnity Co. 

V. Robinson-Slagle Lumber Co., 7 
La.App. 441—^Levin v. New Basin 
Canal and Shell Road, 6 La App 
26— XJzzo V. Torres, 3 La App. 292. 

Md.—^Wlodkowski v. TerkaLtis, 57 A. 
2d '792—Clautice v. Murphy, 26 A. 
2d 406, 180 Md. 558—Carlin v. 
Worthington, lO-d A. 3'56, 172 Md- 
505. 

Minn.—Moore v. Kujath, 29 N.W.2d 
883, 225 Minn. 107—Wilmes v. Mi- 
helich, 2-5 N.W 2d 833, 223 Minn. 
139 —jeddeloh v. Hockenhull, 18 N- 

W. 2d 582, 219 Minn. 541. I 

jSTev—Botts V. Rushton, 172 P.2d 

14'7—Hilton v. Hymers, 65 P.2 a 
679, 57 Nev. 391. 

N.H—^Lee v. Chamberlain, 148 A. 
46'6, 84 N.H. 182. 

N.T.—Shuman v. Hall, 158 N.E. 16, 
246 N.T. 51—Webber V. Graves, 255 
N.T.S. 7.26, 234 App.Div. 579— 

Hoefner v. Siegler, 238 N.T.S 303, 
22 s App.Div. 667—Camden Fire Ins. 
Ass’n of Camden, N. J., v. Bleeni, 
227 N.T.S. 746, 133 Misc. 22, 
Ohio.—Heidle v. Baldwin, 161 N.E. 
44, 118 Ohio St. 375, 58 A.L.R. 
1186. 

Or.—Cameron v. Goree, 189 P.2d 596 
—Ramsdell v. Frederick, -285 P. 
219, 132 Or. 161. 

Pa.—Builders Supply Co. v. McCabe, 
44 A-2d 256, 353 Pa, 10'7, applying 
Ohio law—Alperdt v. Paige, 140 A. 
'555, 292 Pa. 1—Schupp v. Tagle, 
27 A.2d 290, 149 Pa.Super. 464— 
Fay v. Pioneer Paper Stock Co., 194 
A. 750, 129 Pa.Super. 48—^Hood v. 
Urban, 93 Pa.Super. 4—^Reed v. 
Schweehten, Com.Pl., 21 Lehigh Co. 
L.J. 145 —Snyder v. Striyjak, Com. 
PI., 39 Luz.Leg'.Reg. 371. 
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j Vt.—Rich V. Hall. ISl A. 113, 107 Vt 
I 455. 

Wash.—^Hoenig v. Kohl, 46 P-2d 728, 
182 Wash 245. 

42 C.J. p 9S3 note 76. 

Coutimuiig duty 

Duty to grant right of way to ve¬ 
hicle to right subsists while danger 
of collision lasts.—Gendron v. Glid- 
den, 148 A 461, 84 N.H. 162. 

Duty of deterxnuixutiou 

(1) Statute imposes on driver on 
left duty to determine ^vhether he 
can safely cross intersecting street 
ahead of automobile to right—Gend¬ 
ron V. Glidden, supra. 

(2) Statute requiring motorist, -who 
has stopped at entrance to through 
highway, to yield right of way to 
other vehicles which have entered in¬ 
tersection from through highvray or 
which are approaching so closely as 
to constitute an immediate hazard, 
places on motorist the duty of de¬ 
termining, in exercise of ordinary 
care, when a crossing will not con¬ 
stitute an immediate hazard.—Malin- 
son v. Black, 188 P.2d 7S8, S3 Cal. 
App.2d 375. 

(3) Determination of right of way 
left to motorists approaching inter¬ 
section involves exercise of judg¬ 
ment, and motorist from left is re¬ 
quired to yield to avoid apparent 
chances of collision.—^Varner v. Mar- 
koe, 189 A. 260, 171 Md. 3'51. 

16. La.—^Arena v. Morris & Co., 
130 So. 565, 14 La.App. 563. 

Okl.—Stroud v. Tompkins, 14-5 P.2d 
396, 193 Okl. 483. 

S.D.—Smith v. Aspaas, 21 N.W,2d 
878. 

42 C.J. P 984 note 77. 

“Arriviug at approximately same 
time” 

(1) In determining whether two 
vehicles were '“arriving at an inter¬ 
section at approximately the same 
time” within statute giving the right 
I of way to automobile approaching in¬ 
tersection from right only under 
such circumstances, the test is 
whether a man of ordinary prudence, 
being placed in the situation of the 
driver approaching the intersection 
on the left, would reasonably believe 
in the exercise of due care that, if 
the two automobiles continued to run 
at the rate of speed at which they 
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such circumstances it is his duty to slow down,!*^ 
and even to stop,^S jf this be necessary to permit 
the passag-e of the other car ahead of him; and it 
has been said that the duty of the driver of the car 
proceeding’ in the disfavored direction may extend 
so far as to require him to reverse and back his car 
if necessary to get out of the way of the car hav¬ 
ing the right of way.^^ A fortiori, where the vehi¬ 
cle proceeding in the favored direction reaches the 
intersection before the other vehicle, it is the duty 


of the driver of the latter to yield .20 

Right to cro^ss in advance of other vehicle. Reg¬ 
ulations with respect to the right of way at inter¬ 
sections must receive a reasonable construction ;2i 
and, while the engrafting of exceptions on the stat¬ 
utory rule concerning the duty to give the right 
of way is not to be favored ,22 a driver is not in all 
cases under a duty to yield the right of way to an¬ 
other driver merely because the latter is traveling 
in the favored direction.23 Thus, a driver travel- 


were running', their continuance upon 
their courses would involve the risk 
of a collision. 

Conn.—Peckham v. Knofla, 36 A.'2d 
7-10, .130 Conn. 646—Garofano v. 
Dworkin, 19 A.2d 421, li2'7 ^ Conn. 
64S—McNaug'ht v. Smith, 17 A.2d 
771, 127 Conn. 450—Carlin v. Haas, 
199 A. 430, 124 Conn. 259. 

N.H.—Gendron v. Glidden, 148 A. 461, 
84 N.H:. 162. 

42 C.J. p 984 note 77 [a] 

(2) An automobile ‘‘enters an in¬ 
tersection at approximately the same 
time”, within statute reciuiring driv¬ 
er approaching" from left to yield 
right of ■way to driver approaching- 
from right, when they approach in¬ 
tersection under such circumstances 
that there would be an imminent 
hazard of collision if both continued 
on their courses at the speeds at 
which they are traveling.—Mattfeld 
V. Nester, 32 N.W.2d 291—Moore v. 
Kujath, i29 H.W.2d 883, 225 Minn. 125. 

(3) Under such statute, it is not 
enough to absolve motorist from 
negligence that he stops in obedience 
to stop sign before entering through 
highway and yields right of way to 
other vehicles then on intersection; 
motorist must yield also to other 
automobiles approaching so closely 
on the through highway as to con¬ 
stitute an immediate hazard.—^Zick- 
rick V. Strathern, 1 N.W.2d 134, 211 
Minn. 329. 

(4) Motorists approach intersec¬ 
tion at "approximately the same 
time” whenever the two vehicles 
are in such relative position that on 
appraisal of all factors it should ap¬ 
pear to man of ordinary prudence ap¬ 
proaching from the left that there is 
danger of collision if he fails to yield 
the right of way.—^Fester v. George, 
SD., 25 N.W.2d 4'55. 

(5) Where, at time plaintiff-motor¬ 
ist was entering intersection, defend¬ 
ant’s truck was more than one hun¬ 
dred feet away, the two vehicles 
were not "approaching the intersec¬ 
tion at approximately the same time" 
within the right-of-way statute.— 
Loffer V. Witte, S.D., '28 N.W.2d 698. 

‘‘Simultaneous approach*’ 

(1) "Simultaneous approach” with¬ 
in statute giving right of way at in¬ 


tersection to vehicle on right means 
apparently simultaneous approach 
after reasonably careful observation. 
—Knox V. Abrams, 2S6 P. 517, 132 
Or. 500. 

('2) If two automobiles collide 
within street intersection, they are 
"simultaneously approaching a given 
point within intersection” within 
statute regarding right of way.— 
Gavin v. Everton, 144 P.2d 735, 19 
Wash.2d 785—Billingsley v. Rovig- 
Temple Co., 133 PGd 26'5, 16 Wash.2d 
202—Hauswirth v. Pom-Arleau, 119 
P.2d 674, 11 Wash.2d 354—^Warner v. 
Keebler, 94 P.'2d 175, 200 Wash. €08. 
“Immediate hazard” 

A motorist who is confronted by a 
stop signal at intersection must give 
right of way to an approaching ve¬ 
hicle which would constitute an "im¬ 
mediate hazard,” which means a ve¬ 
hicle so close to the intersection that 
should it continue with undiminished 
speed and, should the unfavored ve¬ 
hicle start, the two would reach the 
point where their paths would con¬ 
verge at approximately the same 
time.—Brown v. Clancy, D.C Mun. 
App., 43 A.2d 296. 

17. La.—Bagley v. Standard Coffee 
Co., App., 168 So. 350—Item Co. v 
Checker Cab Co., 120 So. -509, 9 La. 
App. 397. 

42 C.J. p 984 note 78. 

18. Cal.—^Murphy v. National Ice 
Cream Co., 300 P. 91, 114 Cal.App. 
482. 

Fla.—Bassett v. Edwards, 30 So.2d 
3'74. 

La.—Bagley v. Standard Coffee Co., 
App., 168 So. 350 

Minn.—Moore v. Kujath, 29 ]Sr.W.2d 
883, 225 Minn. 107. 

N.T.—De Rosa v. Hameit, 3 !N‘.T.S.2d 
511, '254 App.Div. 684. 

Pa.—Lerch v. Noble, 8 Pa.Dist. & Co. 
6'29, 40 Lanc.L.Rev. 157—Swine- 

heart V. Hertzog, 12 Pa.Dist. & Co. 
288, 21 Berks Co. 238. 

4i2 C.J. p 9,84 note 79. 

Failure tc stop held gross uegligeuce 
La.—Rogers v. F. Strauss & Son, 
App.. 194 So. 136. 

18. N.T.—Brillinger v. Ozias, 174 N. 

T.S. 282, 186 App.Div. 221. 

42 C.J. p 984 note 80. 

20. Conn.—^Horsfall v. Foley, 1'50 A. 
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64, 111 Conn 7'22—Sutton v. Hank, 
142 A. 385, 108 Conn. 9. 

La.—Burnett v. Cockrill, App., 145 
So. 398—Poole v. Perretz, 127 So. 
439, 13 La.App. 110—Reed v. 

Kraak, 123 So. 407, 11 La.App. 655. 
Me.—Gregware v. Poliauin, 190 A. 
811, 135 Me. 139. 

N J.—Maralea v. Dugan, 140 A. 316, 

•6 N.J.Misc. 1712. 

Ohio.—Ohio Casualty Ins. Co. v. 
Bartson, 44 N.E 2d 472, 69 Ohio 
A.pp t) 5 7. 

Utah.—Martin v. ShefTield, 189 P.2d 
127. 

Wis.—Dormeyer v. Hall, 21’2 N.W. 

257, 192 Wis. 197. 

42 C.J. p 984 note 81. 

21. Okl—Sinclair Oil & Gas Co. v. 
Armour, 46 P.2d 754, 172 Okl 442. 

Tenn.—Ooipus Juris q.uoted in Wil¬ 
son V. Mullen, 11 Tenn.App. 319, 
328. 

Tex.—Lewis v. Martin, Civ.App., 120 
S.W.2d 910, error refused—Ameri¬ 
can Grocery Co. v. Abraham, Civ. 
App., 94 S.W.2d 1231, error dis¬ 
missed—Morelos v. Milde, Civ. 
App,, 43 S.W.2d 133, error dis- 
mi.ssed—Jimmie Guest Motor Co. v. 
Olcott, Civ.App., 26 S.W. 373. 

42 C.J. p 985 note 82. 

Impossible duty 

Right-of-way statute does not im¬ 
pose on unfavored driver the impos¬ 
sible duty of yielding to vehicles, the 
approach of which he cannot dis¬ 
cover by making the required stop 
and using care.—Standard Oil Co. of 
N. J. V. Sheppard, 148 F.2d 363. SO 
U.SApp.D.C. 71, applying Maryland 
law. 

22 . Wash.—^Delsman y. Bertotti, 93 
P.2d 371, 200 Wash. 380. 

23 . Ind.—Jones v. Kasper, 33 N.E.2d 
glG, 109 Ind App. 465—Kraning v. 
Bloxson, 5 N.E.2d 649, 103 Ind.App. 
660, rehearing denied 9 N.B.2d 107, 
103 Ind App. 660. 

■La.—Allen v. Meiropolitan Casualty . 
Ins. Co. of New York, App., 190 So. 
163. 

Nev.—Hilton v. Hymers, 65 P.2d 679, 

57 Nov. 391. 

Okl—Sinclair Oil & Gas Co. v. Arm¬ 
our, 45 P.2d 754, 172 Okl. 442. 

S.D.—Loffer v. Witte, 28 N.W.2d 696 
—Fester v George, 25 N.W.2d 455. 
Tenn.—Corpus Juris ^ Wil- 
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ing in the disfavored direction is ncn required to 
wait for the passage ahead of him of a vehicle ap¬ 
proaching from the favored direction where it is 
reasonably apparent that he can cross ahead of such 
vehicle with entire safety and he is, according¬ 
ly, warranted in proceeding across an intersection 
which he reaches so much in advance of a vehicle 
approaching from the favored direction that he has 
ample time to cross the intersection at a reasonable 
speed before the other vehicle enters it^S or that a 


reasonably prudent man under like conditions would 
attempt to cross in front of the approaching vehi- 
cle.26 It has even been considered that the vehicle 
traveling in the disfavored direction has the right 
to proceed if it reaches the intersection substan¬ 
tially in advance of the other vehicle.-"^ A forti¬ 
ori, a driver is not required to wait before under¬ 
taking to cross an intersection until there is no vehi¬ 
cle in sight approaching from such direction as to 
be entitled to the right of way.^S 


son V. Mullen, 11 Tenn.App. 319, 
32S. 

Vt.—neattie v. Parkhurst, 163 A. ff89, 
105 Vt. 91. 

Wash.—Teshirog-i v. Belanger, 9 P- 
2d 66, 167 Wash. 278. 

42 C.J. p 985 note 83. 

24. D C.—Bland v. Hershey, 50 P.2d 
991, 60 App.D.C. 226. 

Ga—Corpus juris cited in Brown v. 
Sanders, 160 S.E. 542, 543, 44 Ga. 
App. 114. 

Iowa.—State v. Brighi, 7 N.W.2d 9, 
232 Iowa 1087. 

Me.—Gold V. Portland Lumber Cor¬ 
poration, 16 A.2d 111, 137 Me. 143 
—Peterson v. Flaherty, 147 A. 39. 
128 Me. 261. 

Mont.—Flynn v. Helena Cab & Bus 
Co, 21 P.2d 1105, 94 Mont. 204. 
Nev.—Hilton v. Hymers, 65 P.2d 679, 
57 Nev. 391. 

N.Y.—Camden Fire Ins. Ass'n of 
Camden. N. J., v. Bleem. 227 N.T.S. 
746, 132 Misc. 22. 

N.C.—Yellow Cab Co. of Charlotte v. 
Sanders. 27 SE.2d 631, 223 N.C. 
623. 

Pa.—Probka v. Polls, 188 A. 393, 124 
Pa.Super. 129—Federman v. O’Con¬ 
nor, 178 A. 155, 117 Pa.Super. 295. 
S D—Lofler v. Witte. 28 NW,2d 698. 
42 C.J. p 985 note 84. 

“If one approaching an intersection 
from the left finds no one approach¬ 
ing it on the other street from the 
right within such distance as rea¬ 
sonably to indicate danger of colli¬ 
sion, he is under no obligation to 
stop and wait, but may proceed in the 
exercise of reasonaole care."—Jim¬ 
mie Guest Motor Co. v. Olcott, Tex. 
Civ.App.. 26 S.W.2d 373, 376, error 
dismissed. 

Failure to yield held not negligence 
Wis.—Uecker v. Anthony, 11 N.W.2d 
183, 243 Wis. 587. 

25. 111.—^Henderson v. Johnson, 21 
N.B.2d 42, 300 Tll-App. 613—Riddle 

V. Mansager, 254 Ill App. 68. 

Iowa.—Kallansrud v. Libbey, 13 N. 

W. 2d 684, 234 Iowa 700. 

La—Wilson v. New Amsterdam Cas¬ 
ualty Co., App., 180 So. 870—Beth- 
ancourt v. Bayhi, App., 141 So. Ill 
—Ree V. Kraak, 123 So. 407, 11 La. 
App. 555. 

Md.—Carlin v. Worthington, 192 A. 
356, 172 Md. 505. 


Miss—Jones v. Carter, 7 So.2d 519, [ 
192 Miss. 603. I 

Neb.—Moncrief v. Interstate Transit j 
Lin.-s. 261 N.W. 163. 129 Neb. 168. 
N.D.—Dclaloye v. Kaisershot, 10 N. 

W.2d 593, 72 N.D. 637. 

Okl.—Sinclair Oil & Gas Co. v. Arm¬ 
our, 45 P.2d 754, 172 Okl. 442. 

Pa.—Curry v. J. M. "Willson & Sons, 
152 A. 746, 301 Pa. 467—Williams v. 
Philadelphia Toilet & Laundry Co., 
29 A.2d 336, 150 Pa.Super. 643— 
Fay V. Pioneer Paper Slock Co., 
194 A. 750. 129 Pa.Super. 48—Reed 
V. Schw-echten, 21 Lehigh Co.L.J. 
145. 

S.D.—Fester v. George, 25 N.W.2d 
455. 

Tenn.—^Wilson v. Mullen, 11 Tenn. 
App. 319. 

Vt.—Rich V. Hall, 181 A. 113, 107 Vt. 
465. 

42 C,J. p 985 note 85 
Bnty to keep lookout during cross¬ 
ing 

La.—General Exchange Ins. Corpora¬ 
tion V. Kean's, App., 1S4 So. 410. 
Crossing held not negligent 
La.—Taylor v. Byrnes, App, 151 So 
235—^Fisher v. Levin, 134 So. 439, 
16 La.App. 367—Simpson v. Par- 
due, 131 So 854, ir La.App. 341. 

28 . Conn — Lassow v. Bulkley, 45 A. 
2d 714, 132 Conn. 476—Weimer v. 
Brock-Hall Dairy Co., 40 A.2d 277, 
131 Conn, 361—Ro.senberg v. Matul- 
is, 166 A. 397, 116 Conn. 675. 

N.H.—^Pickard v. Morris, 13 A.2d 609, 
91 N.H. 65. 

Ohio.—Heidle v. Baldwin, 161 N.E. 44, 
IIS Ohio St. 375, 58 A L.R. 1186. 
R.I.—Simpson v. Gautreau, 5 A.2d 
302, 62 R I. 309—^Dembicer v, Paw¬ 
tucket Cabinet & Builders Finish 
Co., 193 A. 622, 58 R-L 451. 

■Wis.—Geyer v. Milwaukee Electric 
Railway & Light Co.. 284 N.W. 1, 
230 Wis. 347. 

42 C.J p 9S5 note 86. 

“Nothing short of reasonable and 
considerate judgment can justify 
failure to yield right of way."—Geyer 
V. Milwaukee Electric Railway & 
Light Co., 284 NW. 1, 2, 230 Wis. 347. 
I&easonably justified belief 

The disfavored driver need not 
yield the right of way where he is so 
far in advance of the other vehicle 
that in the exercise of care and pru¬ 
dence he is reasonably justified in be- 
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lieving that he can cross ahead of 
the other without danger of collision. 
—Affelgren v. Kinka, 40 A 2d 418, 
351 Pa. 99—Mellott v. Tuckey, 38 A.2d 
40, .350 Pa. 74—Sleekier v. Luty, 175 
A. 481, 316 Pa. 440—Adams v. Gardi¬ 
ner, 160 A. 589. 306 Pa. 576—Williams 
V. Philadelphia Toilet & Laundry Co., 
29 A.2d 336, 150 Pa.Super. 643— 
Schupp V. Yagle. 27 A 2d 290, 149 Pa. 
Super. 461—^Korenkiewicz v. York 
Motor Express Co., 10 A.2d 864, 138 
Pa.Super. 210—Goddard v. Armour & 
Co., 7 A.2d 79, 136 Pa.Super. 158— 
Short V. Trego, Pa.Com.Pl., 33 Del.Co. 
44—White v. Southern Pennsylvania 
Bus Co., Pa.Com PL, 31 Del.Co. 67— 
Hoover v. Montgomery, PaCom.Pl., 
29 Del. 466—Reed v. Schweehten, Pa. 
Com PL, 21 Lehigh Co L.J. 146— 
Krout V Seiffert, Pa.Com.Pl., 57 York 
Leg.Rec. 61. 

Time of starting to cross 

Automobile driver crossing right of 
way street must have started tc 
cross at time when condition of traf¬ 
fic on right of way street was such 
that reasonable person would be jus¬ 
tified in conclusion that he could 
traverse intersecting right of way 
thoroughfare with safety.—Marsiglia 
v. Toye, La.App., 158 So. 589. 

27 . Cal.—Couchman v. Snelling, 295* 
P. 845, Til Cal.App. 192. 

La.—Gardiner v. Travelers Indemnity 
Co., App., 11 So,2d 61—Pittman v. 
Hunter, App., 6 So.2d 786, amend¬ 
ed on other grounds 8 So.2d 554— 
Sweeney v. New Orleans Public 
Service, App., 184 So. 740—^Hirsch 
V. Ashford, 5 La App. 29 0. 

42 C.J. p 9S6 note 87. 

Beasoiiable belief as test 

(1) Driver approaching intersec¬ 
tion from left had right of way only 
if he reasonably believed cars could 
safely continue at same relative 
speed.—Hall v. Root, 145 A. 36, 109 
Conn. 33. 

(2) Reasonable distance is not of 
itself test of right of w-ay.—Barry v- 
Leiss, 147 A. 18, 109 Conn. 484. 

No immediate hazard 
Ind—Jones v. Kasper, 33 N.E 2d 816,. 
109 Ind.App. 465. 

Utah.—Hickok v. Skinner, 190 P.2(3 
514. 

28. Cal.—Malinson v- Black, App., 
188 P.2d 788. 
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It has similarly been held that a disfavored driv¬ 
er has the right to preempt an intersection if, on ap¬ 
proaching it and before entering it, the automobile 
on the favored street is at a sufheient distance so 
that the disfavored driver can reasonably expect 
to clear it without danger of collision,provided 
the disfavored vehicle is traveling at a lawful and 
reasonable rate of speed and, having preempted 
the intersection, the disfavored vehicle has the right 
to continue regardless of the fact that the favored 
vehicle would have the right of way but for the 
advanced position of the other vehicle and, as 
discussed supra subdivision a (1) of this section, 
the favored vehicle is required to yield the right 
of way and take precautions to avoid a collision. 


The driver who is proceeding in the disfavored 
direction, however, may not attempt to cross ahead 
of the other vehicle merely because it may be pos¬ 
sible to cross safely ;32 and he is guilty of negli¬ 
gence where, in a close situation, he speeds up his 
car for the purpose of attempting to cross ahead of 
the other. 

The rule that the right of way belongs to the ve¬ 
hicle which first enters an intersection is consid¬ 
ered supra § 362 b (3). 

Circumstances to be considered. Whether it is 
the duty of a driver proceeding in the disfavored 
direction to yield the right of way to a driver pro¬ 
ceeding in the favored direction depends on the cir¬ 
cumstances of the particular case;34 and various 


La.—Allen v. Metropolitan Casually 
Ins. Co. of New York, App., 190 
So. 163—Simpson v. Pardue, 131 
So. S54, 15 La.App. 341 
N.H.—Geiidron v. Glidden, 148 A. 

46:, 84 N.H. 162. 

42 C.J. p 986 note 88. 

29. La.—Sheehan v. Hanson-Flotte 
Co, App., 34 So.2d 657—Culver v. 
Toye Bros. Yellow Cab Co, App., 
26 So.2d 296—Montgomery v. Pey- 
ronnin, App., 149 So. 291. 

Margin of preemption 

(1) Preemption of intersection, In 
order to support charge of negligence 
against driver of another automobile, 
means entry into intersection with 
opportunity of clearing it without 
obstruction of path of another vehi¬ 
cle under normal and reasonable cir¬ 
cumstances and conditions and not 
merely entry by a matter of a few 
feet or a fraction of a second ahead 
of another vehicle.—Butler v. O’Neal, 
La.App., 26 So.2d 753. 

(2) Where plaintiff motorist was 
on a right-of-way street, and auto¬ 
mobiles of plaintiff and defendant ar¬ 
rived at intersection at the same 
time, the mere fact that defendant, 
who was traveling on disfavored 
street, might have actually entered 
intersection slightly ahead of plain¬ 
tiff did not amount to a preemption 
which would give defendant the right 
of way.—Cole v. Sherrill, La.App., 7 
So.2d 205 

(3) The rule that mere failure of 
driver of vehicle to stop before cross¬ 
ing a right-of-way street is. not alone 
sufficient to make him liable for a 
resulting collision is true only where 
his vehicle has preempted intersec¬ 
tion by a suflicient margin of time 
and distance to enable driver of ve¬ 
hicle approaching intersection on the 
right-of-way street to avoid collision 
by exercise of reasonable care.—^Wal¬ 
ler V. Rapides Grocery Co., La.App., 
22 So.2d 407. 

(4) In order to entitle automobile 


f driver to right of way over aulomo- 
I bile on intersecting right-of-way 
street by reason of his having pre¬ 
empted intersection, latter automo¬ 
bile must have been at such distance 
from intersection when former auto¬ 
mobile entered it that it would have 
appeared to reasono.ble man, driving 
automobile in usual and normal man¬ 
ner, chat he had lime to clear inter¬ 
section before other automobile en¬ 
tered it, considering all facts and 
circumstances, such as width of in¬ 
tersection, nature of its surface, ob¬ 
structions to full view thereof, rela¬ 
tive .speeds of approaching automo¬ 
biles, etc.—^Yilsou V. New Amster¬ 
dam Casualty Co., La.App., ISO So. 
870. 

Motorist held not entitled to pre¬ 
empt intersection.—Firemen's Ins. 
Co. V. Boggs, La App., 23 So.2d 630. 

30. La.—Culver v. Toye Bros. Yel¬ 
low Cab Co., App., 26 So.2d 296. 
The word “preempt” does not mean 

that where one vehicle, by traveling 
at an excessive speed, is able to en¬ 
ter intersection, when other, which is 
approaching it is still a few feet 
away, the first has preempted inler- 
sectivjn and is entitled to cross re¬ 
gardless of what may otherwise have 
been the right of way or that two 
drivers may race to see which can 
enter first.—Sheehan v. Hanson- 
Flotte Co., La.App., 34 So.2d 657. 

31. La—Sheehan v. Hanson-Flotte 
Co., supra,—Culver v. Toye Bros. 
Yellow Cab Co., App., 26 So 2d 296. 

32. Minn.—Primock v. Goldenberg, 
200 N.W. 920, 161 Minn. 160, 37 A. 
L.K 484. 

42 C.J. p 987 note 98. 

Close chances 

(1) The statute does not warrant 
drivers of vehicles in taking close 
chances.—Saad v. Langworthy, 280 
P. 74. 153 Wash. 598. 

42 C.J. p 987 note 98 [b], 
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I (2) “The vehicle having the sub¬ 
ordinate right must not lake chances, 
make close calculations, try to slip 
by on a chance; it must give way to 
the vehicle on the right when it is 
anywhere near the crossing. Only 
in this way can these serious acci¬ 
dents be avoided.”—Shuman v. Hall, 
158 N.E. 16. 17, 246 N.Y. 61. 

Tractions of seconds will not be 
regarded in determining whether or 
not a motorist was negligent in not 
yielding the right of way to a vehi¬ 
cle approaching from his right. 

Iowa.—Hoe v. Kurtz, 210 N.W. 550, 
203 Iowa 906. 

Wash.—Saad v. Langworthy, 280 P. 
74. 153 Wash. 69S. 

33. IJ.S.—Dillon V. Evansville Re¬ 
fining Co., C.CAInd., 127 P.2d 13. 

La.—Genovese v Daigle, App , 17 So. 
2d 736—Johnson v. Fabacher, App., 
175 So. 129. 

42 C.J. p 987 note 99. 

34. Cal.—^Wilkinson v. Marcellus, 
125 r2d 584, 51 Cal.App.2d 630. 

Ill.—^Kearney v. Spiniola, 48 N.R2d 
739, 339 IlLApp. 251—Riddle v. 

Mansager, 254 Ill.App. 68. 

Ind.—Ileslcr v. Lowe, 187 N.E. 213, 
98 Ind.App. 168. 

La.—Firemen’s Ins. Co. v. Boggs, 
App., 23 So 2d 630. 

Md.—^Wlodkowski v. Yerkaitis, 57 A. 
2d 792—Paolini v. Western Mill & 
Lumber Corporation, 166 A. 609, 
165 Md. 45. 

N.PI.—Gendron v. Glidden, 148 A. 461, 
84 N.H. 162. 

N.Y.—Lee v. City Brewing Corpora¬ 
tion, 18 N.E 2d 628, 279 N.Y. 3S0. 
Or.—Van Zandt v. Goodman, 179 P. 
2d 724. 

Tenn. ^Corpus Juris cLUoted in Wil¬ 
son V. Mullen, 11 Tenn.App. 319, 
323. 

42 C.J. p 986 note 89. 

Whether the right-of-way rule was 
violated depends on circumstances — 
MaltCeld v. Nester, Minn., 32 N.W.2d 
291. 
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elements are to be considered,35 including the rela¬ 
tive distances of the two vehicles from the inter- 
section^® and the relative speeds at which they are 

approaching.37 

Failure to yield right of way as negligence. Since 
the disfavored driver is not under all circumstanc¬ 
es required to yield the right of way to the favored 
driver, the failure to yield the right of way is not 
necessarily negligence as matter of law,^^ but is a 


fact to be considered along with the other facts in 
the case on the question of negligence.33 Neverthe¬ 
less, the primary duty in avoiding a collision at an 
intersection rests on the disfavored driver and 
where the two vehicles reach the intersection si¬ 
multaneously, thus imposing on the driver who is 
proceeding in the disfavored direction a clear duty 
to yield the right of w^ay, his failure to do so is 
regarded as negligence,and frequently as negli¬ 
gence per se or as a matter of law.^^ However, the 


35. Cal.—Green v. Pedig-o, 170 P.2d 
999, 75 Cal.App.2d 300. 

Or.—^Van Zandt v. Goodman, 179 P. 
2d 724. 

Xenii.—Corpus Juris quoted iu Wil¬ 
son V. Mullen, 11 Tenn.App. 319, 
32S. 

42 C.J. p 986 note 90. 

Presence or aljsence of otlier veMcles 
Pa.— Goddard v. Armour & Co., 7 A. 
2d 79, 136 Pa.Super. 158. 

36. Ill.—Kearney v. Spiniola, 48 N. 
E.3'1 739, 319 Ill.App. 251—^Kirchoff 
V, Van Scoy, 22 N.E 2d 966, 301 Ill. 
App. 366—Darling & Co. v. Yellow 
Cab Co., 238 Ill.App. 326. 

Ind.—^Kraning v. Bloxson, 5 N.E.2d 
649, 103 Ind.App. 660, rehearing 

denied 9 N.B.2d 107, 103 Ind.App. 
660. 

N.H.—Gendron v. Glidden, 148 A. 461, 
84 N.H. 162. 

N.T.—Lee v. City Brewing Corpora¬ 
tion, 18 N.E.2d 628, 279 N.T. 380. 
Or.—^Van Zandt v. Goodman, 179 P- 
2d 724. 

Pa.—Goddard v. Armour & Co., 7 A. 

2d 79, 136 Pa.Super. 158. 

Vt.—Beattie v. Parkhurst, 163 A. 689, 
105 Vt. 91. 

42 C.J. p 986 note 91. 

Erroneous estimate 

The failure to estimate properly 
the distance and speed of an ap¬ 
proaching automobile at an intersec¬ 
tion does not of itself constitute neg¬ 
ligence, but, when, a motorist ap¬ 
proaches right-of-way street and has 
ample opportunity to see and judge 
the approaching automobile, he must 
exercise reasonable care in ascertain¬ 
ing the distance and speed before en¬ 
tering the intersection—Genovese v. 
Daigle, La.App., 17 So.2d 736. 

37. Ill.—^Kearney v. Spiniola, 48 N. 
B.2d 739, 319 Ill.App. 251—^Kirchoft 
V. Van Scoy, 22 N.B.2d 96G, 301 Ill- 
App. 366. 

Ind.—^Kraning v. Bloxson, 5 N.E.2d 
649, 103 Ind.App. 660. rehearing de¬ 
nied 9 N.E.2d 107, 103 Ind.App. 660. 
La.—Genovese v. Daigle, App, 17 So. 
2d 736. 

N.H.—Gendron v. Glidden, 148 A. 461, 
84 N.H. 162. 

N.T.—^Lee v. City Brewing Corpora¬ 
tion, 18 N.E.2d 628. 279 N.T. 380. 
Or.—^Van Zandt v. Goodman, 179 P.2d 

724. 


Pa—Goddard v. Armour & Co., 7 A- 
2d 79, 136 Pa-Super. 15S. 

Vt.—Seattle v. Parkhurst, 163 A. 589, 
105 Vt. 91. 

42 C J. p 986 note 92, 

38. Tenn.— Corpus Juris quoted in 
Wilson V. Mullen, 11 Tenn.App. 
319. 328. 

42 C.J. p 986 note 93. 

39. Tenn— Corpus Juris quoted in 
Wilson V. Mullen, 11 Tenn.App. 
310, 328. 

42 C.J. p 986 note 94. 

Negligent act 

In order to establish negligence of 
motorist failing to yield right of way 
at intersection, plaumtiff would be re¬ 
quired to show improper manage¬ 
ment or control, excessive speed, or 
some other negligent act as cause of 
failure to 3 ’ield—La Chance v. Stu¬ 
art, 288 N.W. 262, 233 Wis. 246. 

40. La.—Simpson v. Pardue, 131 So. 
854, 15 La.App. 341. 

Tenn.—Claybrook v State, 51 S.W. 

2d 499, 164 Tenn, 440. 

Wash.—Whisler v. Weiss, 174 P.2d 
766, 26 Wash.2d 446—Bennett v. 
Karnowsky, 166 P.2d 193, 24 Wash. 
2 <i 487—Bowen v. Odland, 93 P.2d 
366, 200 Wash. 257—^Huber v. Hem- 
rich Brewing Co., 63 P.3d 451, 188 
Wash. 235—^Brum v. Hammermeis- 
ter, 14 P.2d 700, 169 Wash. 659, af¬ 
firmed 18 P.2d 1119, 171 Wash. 702 
—Martin v. Hadenfeldt, 289 P. 533, 
157 Wash. 263— Corpus Juris quot¬ 
ed in Saad v. Langworthy, 280 P. 
74, '<7, 153 Wash. 598. 

42 C.J. p 986 note 95. 

The burden rests heavily on the 
disfavored driver to look out for, and 
give way to, traffic "which enjoys, as 
to him, the right of way.—Milne v. 
City of Seattle, 145 P.2d 888, 20 Wash. 
2d 30—^Warren v. Hynes, 102 P.2d 
691, 4 Wash.2d 128—Hefner v. Pattee, 
96 P.Ud 583, 1 Wash.2d 607—^Delsman 
V. Bertotti, 93 P.2d 371, 200 Wash. 
380. 

jVCargin of safety in performance of 
duty 

The primary duty of avoiding in- 
tersecUonal collision rests on the dis¬ 
favored driver, which duty he must 
perform with a reasonable regard to 
maintenance of a fair margin of safe¬ 
ty._^Langer v. Auto Interurban Co., 
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183 P.2d 188, 28 Wash.2d 343—Plen- 
derlieth v. McGuire, ISO P.2d SOS, 
27 Wash.2d 841—Calvert v. City of 
Seattle, 162 P.2d 441, 23 Wash.2d 
S17—Bleiler v. Wolff, 161 P-2d 145, 
23 Wash.2d 368—Gavin v. Everton, 
144 P.2d 735, 19 Wash.2d 785—Bill¬ 
ingsley V. Rovig-Temple Co, 133 P 2d 
265, 16 Wash.2d 202—Hauswirth v. 
Pom-Arleau, 119 P.2d 674, 11 Wash. 
2d 354—Fetterman v. Levitch, 109 P. 
2d 1064, 7 Wash.2d 431—^Warner v. 
Keebler, 94 P 2d 175, 200 Wash. 60S 
—Sather v. Blodgett. 13 P.2d 60, 169 
Wash. 25. 

Knowledge of peril 

In intersectional automobile colli¬ 
sion action, truck driver was charged 
with knowledge of peril of driver of 
automobile w'ho had right of way and 
was in peril of injury from oncoming 
truck.—Crane v. Sirkin & Needles 
Moving Co., Mo.App., 85 S.W.2d 911. 

41. Cal.—Dell V. Hjorth, 125 P.2d 
505, 51 Cal.App.2d 576—Goyette v. 
Heilman, 8 P.2d 911, 121 Cal.App. 
144. 

Conn.—Friedman v. Cunningham, 132 
A. 401, 104 Conn. 737. 

Iowa.—Bletzer v Wilson, 276 N.W. 
836, 224 Iowa 8S4. 

La—Gayle v. J. Pay McDermott & 
Co., App., 34 So 2d 631—Tallo v. 
Smith, App , 25 So.2d 114—Lofton 
V. Cottingham, App., 172 So. 377 — 
Marsiglia v. Toye, App., 158 So. 
589—Grouchy v. Globe Furniture 
Co, 134 So 347, 16 La.App. 311— 
Pope V. Locascio, 126 So. 727, 729, 
13 La.App. 304—Alost v. J, Moock 
Wood & Drayage Co., 120 So. 791, 
10 La.App. 57—Marshall v. Free¬ 
man. 120 So. 414. 10 La.App. 12— 
Spainhour v. Dulaney, 4 La.App. 
552—Norw'ich Union Indemnity Co. 
V. Cohen, 1 La.App. 512. 

Md.—^Shedlock v. ^larshall, 46 A.2d 
349, 186 Md. 218—Madge v. Fab- 
rizio, 20 A.2d 172, 179 Md. 517. 
Mich.—Shotwell v. Bultman, 6 N.W. 

2d 481, 303 Mich. 193. 

Culpable negligence 
La. —^Arena. v. Morris & Co., 130 So. 
565, 14 La. App. 563—Belden v. Rob¬ 
erts, 3 La.App. 338. 

42. Cal.—Mahood v. Mutual Motors, 
299 P. 117, 113 Cal.App. 719. 

Ill.—Lawson v. Jorjorian, 12 NE.2d 
89 4, 293 Ill.App. 431. 
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failure to yield the rig^ht of way may not be neg-- 
ligence as a matter of law if it is shown that the 
favored driver did wrongfully, negligently, or un¬ 
lawfully operate his car so as’ to deceive a reason¬ 
ably prudent driver and warrant him in going for¬ 
ward on the assumption that he had the right to 
proceed.'^s Jii any event, where the facts clearly 
show that the driver proceeding in the disfavored 
direction not only failed to yield the right of way 
■but also neglected other precautions at the intersec¬ 
tion, negligence as matter of law may properly be 
imputed to him.^^ 


The position of the cars at the instant of colli¬ 
sion is not controlling on the question of negli¬ 
gence ;45 and a driver who failed to yield the right 
of way when he should have done so may be held 
negligent and responsible for a resulting collision, 
although the other car ran into his car.'^s 

Excuses for failure to yield. The failure of the 
disfavored driver to yield the right of way to the 
favored driver is not excused by his ignorance of 
the law establishing the right of way at intcrsec- 
tions,47 because his view is obscured as he ap- 


Mich—Tampolsky v. Smith, 32 N.W. 

2d 8, 320 Mich. 647. 

Minn.—Wilmes v. Mihelich, 25 N.W. 

2d 833, 223 Minn. 139. 

Or.—Holmes v. Gohle, 285 P. 822, 132 
Or. 540—Stryker v. Hastie, 282 P. 
1087, 131 Or. 282—McNab v. 

O’Plynn, 272 P. 670, 127 Or. 490— 
Hansen v. Bedell Co., 268 P. 1020, 
126 Or. 155—Gilman v. Olson, 265 
P. 439, 125 Or 1. 

Tex.—South Texas Coaches v. East- 
land, Civ.App., 101 S.W.2d S7S, er¬ 
ror dismissed—Jimmie Guest Mo¬ 
tor Co. V. Olcott, Civ.App., 26 S.W. 
2d 373, error dismissed. 

Wash.—Lan&er v. Auto Interurhan 
Co., 183 P.2d 188, 28 Wash 2d 343 
—Plenderheth v. McGuire, 180 P. 
2d SOS, 27 Wash.2d 841—Gavin v. 
Everton, 144 P.2d 735, 19 Wash 2d 
785—Billingsley v. Rovig-Temple 
Co, 133 P2d 265, 16 Wash 2d 202 
—Delssman v. Bertotti, 93 P.2d 371, 
200 Wash. 380—^Fisher v. Hemrich 
Brewing Co., 49 P.2d 1, 183 Wash. 
489, adhered to 53 P.2d 1198, 183 
Wa.sh. 489—Graves v Flesher, 28 
P.2d 297, 176 Wash. 130—Sather v. 
Blodgett, 13 P.2d 60, 169 Wash. 25 
—Rosenstrom v. North Bend Stage 
Line, 280 P. 932, 154 Wash. 57— 
Corpus Juris (Quoted in Saad v. 
Langworthy, 280 P. 74, 77, 153 

Wash. 598—^Breiihaupt v. Martin, 
279 P. 568, 153 Wash. 192. 

42 C.J. p 987 note 96. 

43. Wash.—Billingsley v. Rovig- 
Temple Co., 133 P.2d 265, 16 Wash. 
2d 202. 

Exception not to he extended 

This exception to the rule concern¬ 
ing the duty of motorists at inter¬ 
sections as to the rig^ht of way should 
not be unduly extended.—^Delsman v. 
Bertotti, 93 P.2d 371, 200 Wash. 380. 
Good faith 

Claim of disfavored motorist of de¬ 
ception because of favored motorist's 
manner of driving his automobile 
must be in good faith, in action in¬ 
volving intersectional collision; and 
it will be held, as a matter of law, 
that a claim of deception is not in 
good faith where the disfavored mo¬ 
torist, after seeing position of fa¬ 


vored driver on his right, engages in 
a race for the intersection.—Gavin 
V. Everton, 144 P.2d 735, 19 Wash.2d 
785. 

Sufficieucy of observation by disfa¬ 
vored driver 

(1) The exception has been held to 
apply only to special cases in which 
testimony has been introduced to the 
effect that disfavored driver had an 
opportunity to observe and estimate 
the situation, and actually did so, 
and was deceived by conduct of other 
driver which led disfavored driver to 
believe that he could proceed within 
a reasonable margin of safety and 
was warranted in going forward.— 
Gavin v. Everton, 144 P.2d 735, 19 
Wash. 2d 785—^Hauswirth v. Pom- 
Arleau, 119 P.2d 674, 11 Wash.2d 354 
—Warner v Keebler, 94 P.2d 176, 200 
Wash. 608—Bowen v. Odland, 93 P.2d 
366, 200 Wash, 257—^Martin v. Haden- 
feldt, 289 P. 533, 157 Wash. 263. 

(2) Where disfavored driver would 
have had a more favorable oppor¬ 
tunity to observe approaching auto¬ 
mobile of favored driver if he had 
looked before entering intersection 
but disfavored driver ignored that 
opportunity and did not look until he 
was within intersection, disfavored 
driver could not be excused for his 
failure to yield right of way on plea 
that, since other automobile was ap¬ 
proaching him almost head on, he 
could not accurately judge its speed 
and was deceived thereby,—^Plender- 
lieth V. McGuire, 180 P.2d 808, 27 
Wash.2d 841. 

(3) A motorist who proceeded to 
cross a familiar intersection, after 
having stopped for a slow sign, with¬ 
out looking to his right after having 
passed a hedge obstructing his view, 
could not recover for injuries re¬ 
ceived in a collision with defendant's 
truck, which was approaching from 
the right, on theory that motorist 
had been deceived by fact that truck 
was moving at an excessive rate of 
speed, especially when motorist testi¬ 
fied that he did not see truck until 
too late to stop his own automobile 
to avoid collision—^Belsman v. Ber¬ 
totti, 93 P.2d 371, 200 Wash. 380. 
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Xaere excessive speed held not decep. 

tiVQ 

Wash—Plenderlieth v. McGuire, 180 
P.2d SOS, 27 Wash.2d 841. 

44. La.—Lucas v. Andress, 136 So. 
207, 17 La.App. 329—Schloss v. 
Reymond, 122 So. 721, 11 La.App 
390, rehearing denied 123 So. 395. 

Neb—Anderbery v. Katz, 8 NW.2d 
207, 142 Neb. 872—DoBus v. Amen, 
5 N.W.2d 92, 142 Neb. 109. 

Wash.—Corpus Juris quoted in Saad 
V. Langworthy, 280 P. 74, 77, 153 
Wash. 598 

Wis.—Rubach v. Prahl, 209 N.W. 670, 
190 Wis 421. 

42 C.J. p 987 note 97. 

Failure to keep proper lookout 
Wash.—Ota v. Anti-Saloon League 
of Washington, 37 P.3d 894, 179 
Wash. 411. 

Exces.slve speed 

U.S.—Thomasson v. Burlington 
Transp. Co., C.C.A.C 0 I 0 ,, 128 E.2d 
355. 

Cal.—^Wynne v. Wright, 286 P. 1057, 
105 Cal.App. 17. 

Colo.—Brickey v. Herring, 41 P.2d 
298, 96 Colo. 181. 

Failure to stop 

Wasn —Miller v. Asbury, 125 P.2d 
652, 13 Wash.2d 533. 

Wis.—Pierner v. Mann, 25 N.W.2d 83, 
249 Wis. 469. 

45. La.—Uzzo v. Torres, 3 La.App. 
293. 

40- La.—Uzzo V. Torres, supra. 

47. Ill.—Fisher v. Johnson, 238 Ill. 
App. 25. 

La.—&tout V. Lewis, 123 So. 346, 11 
La.App. 503—Schloss v. Reymond, 
122 So. 721, 11 La.App. 390, rehear¬ 
ing denied 133 So. 395. 

Wash.—Fisher v. Hemrich Brewing 
Co., 49 P.2d 1, 183 Wash. 489, ad¬ 
hered to 53 P.2d 1198, 183 Wash. 
489—Hoenig v. Kohl, 46 P.2d 728, 
182 Wash. 245. 

42 C.J. p 988 'note 13. 

Motorist was charged with knowl¬ 
edge of regulation or rule granting 
.right of "way to vehicles on intersect¬ 
ing street. 

Fla.—Toll V. Waters, 189 So. 393, 138 
Fla. 349. 
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proaches the intersection,^8 because he was in er¬ 
ror as to the true boundary line of the intersec¬ 
tion,^^ or because he had no knowledge of the ex¬ 
istence of the intersecting highway ;50 but there is 
also some authority to the effect that the statute 
with respect to the right of way applies only where 
a motorist knows or should know that another high¬ 
way intersects his path.^i The driver who is pro¬ 
ceeding in the disfavored direction may not be ex¬ 
cused for failure to yield the right of way by the 
fact that the car traveling in the favored direction 
is approaching the crossing at an excessive or un¬ 
lawful rate of speed,^2 qj- that the driver of such 
car is not driving in a reasonably careful manner^^ 
or fails to give a signal on approaching the cross- 
ing.s^ 

Failure to see a car approaching in the favored 
direction is not negligence as matter of law where 
the driver proceeding in the disfavored direction 
looked,®5 but such failure does not relieve him from 


the charge of negligence if, under the circumstanc¬ 
es, he ought to have seen the car.®® Similarly, the 
sounding of a signal of his approach by the driver 
who is proceeding in the disfavored direction does 
not relieve him of the duty to yield the right of 
way to a car proceeding in the favored direction.®*^ 
However, failure to sound a signal may aggravate 
the negligence of one who does not intend, or is 
unable, to yield to another driver who is entitled to 
the right of way,®® even though such other driver 
is aware of his approach.®® 

Where the driver who is proceeding in the fa¬ 
vored direction so acts as to indicate an intention 
to yield to the driver who is proceeding in the dis¬ 
favored direction, the latter may properly pro¬ 
ceed;®® and this is also true where an autobus is 
so managed on its approach to an intersection at 
which it has the right of way as reasonably to in¬ 
dicate an intention to stop for passengers.®^ 


La.—Martens v. Penton, 130 So. 354, 
15 La.App 35, followed in 130 So. 
360, 15 La.App. 60, and 130 So. 360, 
15 La.App. 61. 

Pa,—Sweet v. Rounds, 36 A. 2d 815, 
349 Pa, 152. 

Wash.—Department of Labor and In¬ 
dustries V. Hickle, 96 P 2d 577, 1 
Watah 2d 475. 

48. U.S,—^AValkup v. Bardsley, C.C. 
A.Minn., Ill F.2d 789. 

N.H.—Judd V. Perkins, 138 A. 312, 
83 N.H. 39. 

42 C.J. p 987 note 1. 

49 . Cal.—Tyson v. Burton, 294 P. 
750, 110 Cal.App. 428. 

50 . Me.—^Dansky v. Kotimakl, 130 
A. 871, 125 Me. 72. 

51 . Iowa —Sexauer v. Dunlap, 222 N, 
W. 420, 207 Iowa 1018. 

52 . Wash.—Mercilliott v. Hart, 22 
P.2d 658, 173 Wash. 224—Corpus 
Juris q,uoted iu Saad v. Lang*- 
worthy, 280 P. 74. '78, 153 Wash. 
598. 

42 C.J. p 988 note 3. 

Duty to yield rigrht of way is great¬ 
er where automobilist traveling in 
favored direction is seen traveling at 
illegal speed.—Saad v. Langworthy, 
supra—^Anderson v. Wheeler, 46 P.2d 
726, 182 Wash. 249—42 C.J. p 988 note 
3 [a]. 

53 . Wash.—Corpus Juris quoted in 
Saad V. Langworthy, 280 P. 74, 78, 
153 Wash. 598. 

42 C.J. p 988 note 4. 

54 . Iowa.—Carlson v. Meusberger, 
204 N.W. 432, 200 Iowa 65, 74. 

Wash.—Corpus Juris quoted in Saad 
V. Lang worthy, 280 P. 74, 78, 153 
Wash. 598. 

55. Minn.—Kunz v. Thorp Fire- 
60 O.J.S.— 57 


Proof Door Co.. 185 N.W. 376, 150 
Mmn. 362, 364. 

42 C.J. p 988 note 14. 

56. Conn.—Goodhue v. Ballard, 191 
A. 101, 122 Conn. 542. 

La.—li’iremen's Ins. Co. v. Boggs, 
App., 23 So.2d 630—Cole v. Sher¬ 
rill, App., 7 vSo.2d 205—Dixon v. 
Futch. App., 165 So. 205—Heart- 
field V. Kory, App., 158 So. 869. 

Vt.—Senecal v. Bleau, 189 A. 139, 108 
Vt. 486. 

■W’ash.—^Fisher v. Hemnch Brewing 
Co., 49 P.2d 1, 183 Wash. 489, ad¬ 
hered to 53 P.2d 1198, 183 Wash. 
489—^Hoenig v. Kohl, 46 P.2d 728, 
182 Wash. 245—Stokoe v. Paulson, 
10 P.2d 247, 168 Wash. 1—Rosen- 
I strom V. North Bend Stage Line, 
280 P. 932. 154 Wash. 57. 

42 C.J. p 989 note 15. 

A disfavored driver cannot escape 
the obligation which rests on him to 
look out for and give way to trafiic 
which enjoys, as to him. the right of 
way, by saying that he did not see 
an approaching vehicle, if such vehi¬ 
cle was on highway and plainly visi¬ 
ble.—Hefner v. Pattee, 96 P.2d 583, 1 
Wash.2d 607. 

ITegligence as matter of law 

If driver of motor vehicle entering 
intersection looks for approaching 
vehicles but fails to see one which is 
favored over him under rules of the 
road, driver is ordinarily guilty of 
contributory negligence sufficient to 
bar recovery as matter of law.—^Mey¬ 
er V. Platte Val. Const. Co., 25 N.W. 2d 
412, 147 Neb. 860—^Whitaker v. 

Keogh, 14 N.W.2d 596, 144 Neb. 790, 
followed in 14 N.W.2d 600, 144 Neb. 
796. 

To fail to see what may be seen on 
sasual inspection amounts to gross 
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negligence, and liability for loss or 
injury arising from such failure falls 
o.u the guilty person.—^Harrell v- 
Goodwin, La.App., 32 So.2d 7SS— 
Arliiie v. Alexander, La.App., 2 So.2d 
710. 

57- Wash.—Corpus Juris quoted in 
Saad V. Langworthy, 280 P. 74, 77, 
153 Wash. 598. 

42 C.J. p 988 note 6. 

58. Wash.—Corpus Juris quoted iu 
Saad V. Langworthy, 280 P. 74, 77, 
153 Wash. 59S. 

42 C.J. p 988 note 7. 

59. Mo.—^Mueller v. Holekamp, App., 
260 SW. 118. 

Wash,— Corpus Juris quoted iu Saad 
V. Langworthy, 280 P. 74, 77, 153 
Wash. 598. 

60. Colo.—^Widman v. Ashcraft, 188 
P.2d 889, 117 Colo. 373- 

42 C.J. p 988 note 11. 

Intention to yield held not shown 
La,—Montgomery v. Peyronnin, App., 
149 So. 291. 

N.H.—^Pickard v. Morris, 13 A.2d 609, 
91 N.H. 65. 

Ohio.—Pitt V. Nichols. 37 N.E.2d 379, 
13S Ohio St. 555. 

Wash.—Martin v. Monk, 22 P.2d 51, 
173 Wash. 134. 

Vehicle not seen 

A motorist, suffering injuries in in¬ 
tersectional collision with truck, 
could not assert that he was invited 
to take right of way by action of 
truck driver in stopping truck at in¬ 
tersection, where motorist did not 
see truck stop.—^Pickard v. Morris, 13 
A.2d 609, 91 N.H. 65. 

I 61. Conn.—^De Marey v. Brugas, 131 
A. 392, 103 Conn. 667. 

43 C.J. p 988 note 12. 
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(2) Reliance on Care of Other Drivers 

The disfavored driver may assume that other drivers 
will observe traffic regulations and exercise due care 
and will continue to travel at a reasonable and lawful 
rate of speed. 

In determining whether he can safely pass ahead 
of a vehicle approaching in the favored direction, 
in accordance with the rules considered supra sub¬ 
division b (1) of this section, the disfavored driver 
may assume that the drivers of other vehicles will 
observe traffic laws and regulations,®^ will exercise 
due care in approaching and crossing the intersec- 
tion,®3 and will have his vehicle under control.®^ 
Moreover, the disfavored driver may, unless the 
contrary appears,®5 rely on the assumption that the 
other vehicle will continue to travel at the same 
rate of speed at which it is then traveling,®® and at 
a reasonable, proper, and lawful rate of speed,®*^ 
and that its driver will not create a situation of 
danger by materially increasing his speed.®^ In 
fact, it has been held that he may even assume that 
the favored driver will slacken speed if necessary 
to prevent a collision;^® and, while it has been held 
that a driver who sees a vehicle approaching in the 
favored direction at an excessive rate of speed has 
no right to assume that the operator will slow down 
when he draws near the crossing,*^0 it has also been 
held that such an assumption may be indulged 
where the statute requires all vehicles to slow down 
on approaching intersections.'^^ 

If the observation of the driver before he reach¬ 
es the intersection warrants him in believing that 
he has ample time to cross ahead of a vehicle which 


would have the statutory right of way, he is not 
negligent as matter of law in omitting subsequent 
observation of the movements of such vehicle.'^2 
So also, if the driver looks along the intersecting 
highway and sees no vehicle approaching, and is 
able to see along the highway for a greater distance 
than could be covered by a vehicle traveling at a 
reasonable and lawful rate of speed before he got 
across the intersection at the speed at which he is 
traveling, he is warranted in proceeding on the as¬ 
sumption that no vehicle traveling at an improper 
or unlawful speed will arrive on the scene ^nd 
under such circumstances it has been held that he 
is not guilty of contributory negligence as a mat¬ 
ter of law if he enters the intersection without 
looking again for approaching vehicles.'^^ 

(3) Right to Enter Intersection 

In general the duty to yield the right of way is 
discharged when the favored driver is given that por¬ 
tion of the highway over which he has the right to pass 
and Is afforded a reasonable opportunity to do so. 

The driver having the right of way at an inter¬ 
section is not entitled to the exclusive use of the 
entire area which is common to the two highways,*^® 
but his prior right extends only to such part thereof 
as he will occupy if he proceeds on his course in 
a proper manner.'^® Accordingly, the duty to yield 
the right of way has been held to be discharged 
when the favored driver is given that portion over 
which he has the right to pass and is afforded a 
reasonable opportunity under the circumstances to 
do so;'^'^ and, while there is some authority to the 


62. Neb.—Moncrief v. Interstate 
Transit Lines, 261 N.W. 163, 129 
Neo. 168—McCulley v. Anderson, 
227 N.W. 321, 119 Neb. 106. 

Or.—^Knox V. Abrams, 286 P. 617, 132 
Or. 500. 

Pa.—^Dudenhoefer v. Williams, 193 A. 
77, 127 Pa.Super. 166. 

66. Ky.—^Danville Cab Co. v. Hen- 
dren, 201 S.W.2d 561, 304 Ky. 528. 

Neb.—Moncrief v. Interstate Transit 
Lines, 261 N.W. 163, 129 Neb 168 
—McCulley v. Anderson, 227 N.W. 
321, 119 Neb. 105. 

64. Ky.—^Danville Cab Co. v. Hen- 
dren, 201 S.W.2d 561, 304 Ky. 528. 

Md.—Warner v. Markoe, 189 A. 260, 
171 Md. 351. 

65. Wash.—Saad v. Langworthy, 280 
P. 71, 163 Wash. 598. 

66. Conn.—Neumann v. Apter, 112 A. 
350, 95 Conn. 695, 21 AL.R. 970. 

42 C.J. p 989 note 20. 

67. U.S.—Corpus Juris cited In. 

Nielsen v. Bichman, C C.A.S.D, 114 
F.2d 343, 349, certiorari denied 

Richman v. Nielson, 61 S Ct. 172, 
311 U.S. 705, 85 L.Ed. 458. 


Colo.—^Andrus v. Hall, 27 P.2d 496, 
93 Colo. 526. 

Ga.—'Corpus Juris cited in Brown v. 
Sanders, 160 S.E. 542, 543, 44 Oa. 
App. 114. 

Ky.—Danville Cab Co. v. Hendren, 
201 S.W.2d 561, 304 Ky. 528. 

La.—Allen v. Metropolitan Casualty 
Ins. Co. of New Tork, App., 190 So. 
163—Taylor v. Byrnes, App., 151 
•So. 235. 

Wash.—Saad v. Langworthy, 280 P. 
74, 153 Wash. 698. 

Wyo.—^Ries v. Cheyenne Cab & 
Transfer Co., 79 P.2d 468, 63 Wyo. 
104. 

42 C.J. p 989 note 21. 

68. Minn,—Reynolds v. Goetze, 255 
N.W. 249, 192 Minn. 37. 

42 C.J. p 989 note 22. 

69. Neb.—Moncrief v. Interstate 
Transit Lines, 261 N.W. 163, 129 
Neb. 168—McCulley v. Anderson, 
227 N.W. 321, 119 Neb. 105. 

70. Colo.—St. ' Mary’s Academy v. 
Newhagen, 238 P.* 21, 77 Colo. 471, 
473. 

42 C.J. p 990 note 26. 
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71- Minn.—^Primock v. Goldberg, 200 
N.W. 920, 161 Minn. 160, 37 AL. 
R. 484. 

72. Wis.—Werner v. Yellow Cab Co., 
188 N.W. 77, 177 Wis. 592. 

42 C.J. p 989 note 23. 

73. La.—Phillips V. New Amsterdam 
Casualty Co., App., 6 So.2d 96. 

N.H.—Pickard v. Morris, 13 A.2d 609, 
91 N.H. 65. 

42 C.J. p 989 note 24. 

74. Mo.—Calhoon v. D. C. & E. Min¬ 
ing Co., 209 S.W. 318, 202 Mo.App. 
661. 

42 C.J. p 989 note 25. 

75. Wash.—^Dyer v. Wallner, 65 P 23 
1231, 189 Wash. 4S6—Teshirogi v. 
Belanger, 9 P.2d 66, 167 Wash. 278. 

42 C.J. p 990 note 28. 

76. Ohio.—Coshun v. Mauseau, 23 N- 
E.2d 656, 62 Ohio App. 249. 

Wash.—Dyer v. Wallner, 65 P.2d 
12SI, 189 Wash. 486—Teshirogi v. 
Belanger, 9 P.2d 66, 167 Wash. 278. 
42 C.J. p 990 note 29. 

77- Wash.—Whisler v. Weiss, 174 
P.2d 766, 26 Wash.2d 446. 
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contrary,where the vehicle approaching^ from the 
rig^ht is on its own ri^ht-hand side of the street the 
vehicle approaching from the left may enter into 
the intersection,"^9 provided, of course, it does not 
proceed so far as to interfere with the vehicle 
which has the right of way.80 

§ 364. - Simultaneous Approach of More 

than Two Cars 

Where more than two cars approach a highway in¬ 
tersection from different directions at the same time, 
each driver should yield to the car or cars which are 
entitled to the right of way over him. 

Where more than two cars, all proceeding in dif¬ 
ferent directions, approach or reach a highway in¬ 
tersection at the same time, it is the duty of each 
driver to yield to the car or cars which are entitled 
to the right of way over him;8i and the fact that 
a vehicle over which he has the right of way jdelds 
to him does not justify him in attempting to cross 
ahead of another vehicle which is entitled to the 
right of way over him82 or require the latter vehi¬ 
cle also to yield the right of way.®^ 

§ 365. Turning into Intersecting Street or 
Highway; Right to Turn Generally 

While the driver of a motor vehicle has the right 
to make any proper turn at an intersection, he must 
respect the rights of others who may be in the vicinity. 

While the driver of a motor vehicle approaching 
an intersection, provided he observes the prerequi¬ 
site duties in turning, considered infra § 367, has 
the right to make any proper turn at the intersec¬ 
tion, 8 4 he must respect the rights of others who may 
be in the vicinity ;85 and, therefore, his right to 


make an immediate turn when other vehicles are 
approaching or in the intersection may be affected 
by considerations of which vehicle has the right 
of way, in accordance with the rules considered in¬ 
fra § 366. However, if a motorist has time, driv¬ 
ing at a lawful rate of speed, and acting as an or¬ 
dinarily prudent person would act, entirely to turn 
off the highway before the arrival of another mo¬ 
torist, he has the right to do so, and the question 
of right of way is not involved.86 

Intersection controlled by traffic signal. In gen¬ 
eral, where an intersection is controlled by a traffic 
signal, a left turn may be made only on the go 
signal unless otherwise directed by a police officer 
or by a special sign installed at the point.^^ At an 
intersection where a motorist is permitted to make 
a left turn on a red signal, his right is correlative 
and reciprocal with the rights of other vehicles to 
proceed over the intersection on the green light 
and neither motorist may exercise such rights when 
to do so might be hazardous.®^ 

§ 366. - Right of Way in Turning 

a. In general 

b. Vehicles proceeding in same direction 

c. Vehicles proceeding in opposite di¬ 

rections 

d. Vehicles on intersecting highways 
a. In Oeneral 

While, in general, the vehicle proceeding !n a 
straight line has the right of way over a vehicle at¬ 
tempting to make a turn, the right of way may also 
depend on the direction in which the vehicles are travel¬ 
ing and on particular statutes and regulations. 


Arterial hi^liways 

A motorist entering an arterial 
main traveled highway must at all 
times give right of way to vehicles 
thereon, hut such duty is discharged 
when the driver upon the arterial 
highway is given that portion of the 
street over which he has the right 
to pass and is afforded a reasonable 
opportunity under all the circum¬ 
stances to do so.—Whisler v. Weiss, 
supra—Hemrich v. Koch, 31 P.2d 529, 
177 Wash. 272. 

78. Mass.—Cunningham v. Kew 
England Transp. Co., 166 N.E. 726, 
267 Mass. 238. 

Xiiitlre space of intersection 

Duty to give right of way to vehi¬ 
cle approaching intersection from 
right applies to entire space at inter¬ 
section.—Cunningham v. New Eng¬ 
land Transp. Co., supra. 

79. Ohio.—Co shun v. Mauseau, 23 N. 
E.2d 656, 62 Ohio App. 249. 

42 C.J. p 990 note 30. 


80. Ohio.—Coshun v. Mauseau, su-1 
pra. 

42 C.J. p 990 note 31. 

Tip to center line 

(1) Under statute imposing duty 
on operator of a vehicle on approach¬ 
ing public highway intersection to 
look out for, and give right of way 
to, vehicles on right simultaneously 
approaching a given point within the 
intersection, disfavored driver must 
surrender entire portion of intersect¬ 
ing street to right of center line.— 
Warren v. Hynes, 102 P.2d 691, 4 
Wash.2d 128—Dyer v. Wallner, 65 
P.2d 1281, 189 Wash. 486—Geitzenau- 
er V. Johnson, 297 P. 174, 161 Wash. 
444. 

(2) Motorist maJeing left turn In 
face of oncoming traffic must accord 
to motorist on right entire half of 
highway and not merely space in 
which to pass safely across intersec¬ 
tion.—White V. Fenner, 133 P.2d 270, 
16 Wash.2d 226. 

181. Wash.—Sliter v. Clark, 220 P. 

1 785, 127 Wash. 406. 
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82. Wash.—Sliter v. Clark, supra. 

83. Wash.—Sliter v. Clark, supra. 

42 C.J. P 990 note 40. 

84. Mass.—Johnson v. Shaw, 90 N. 
E. 518, 204 Mass. 165. 

Complete turn about 

In the absence of a regulation to 
the contrary, a driver may even make 
a complete turn about in the inter¬ 
section so as to travel in the direc¬ 
tion opposite to that in which he ap¬ 
proached.—Johnson v. Shaw, 90 N.E. 
518, 204 Mass. 165. 

85. Mass.—Johnson v. Shaw, supra. 
Okl.—^Preehom v. Holt, 227 P. 136, 

100 Okl. 50. 

86. Or.—^Nyhart v. Oregon Stages, 
268 P. 982, 126 Or. 105. 

87. La.—Owen v. O. K. Storage & 
Transfer Co., App., 10 So 2d 649. 

88. La.—^Perret v. Toye Bros. Yellow 
Cab Co., App., 20 So.2d 377. 

1 89. La.—Perret v. Toye Bros. Yellow 
Cab Co., supra. 
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In general, under or apart from statutes and reg¬ 
ulations so providing, a vehicle attempting to make 
a turn at an intersection has the duty of yielding 
the right of way to traffic proceeding in a straight 
line.®® However, it has also been held that re¬ 
gard must be had to the direction in which the 
vehicle making the turn is traveling at various 
stages of its progress.®^ Where the right of way 
is determined according to the compass direction 
of travel, it is clear that a vehicle entering the in¬ 
tersection in the favored direction and making any 
turn therein is, after making the turn, traveling in 
the disfavored direction, and vice versa, while un¬ 
der regulations giving the right of way to the car 
which is approaching from the right it is clear that 
a change of direction may create a change of situ¬ 
ation. 

Under first-entry nde. It has been held that the 
rule that a vehicle first reaching and entering a 
street intersection has the right of way, considered 
supra § 362 b (3), does not afford full protection 
to a driver who changes his course at the intersec¬ 
tion ‘but he is under a duty to exercise great 
care to avoid collisions with vehicles across whose 
path he must travel.It has also been held, how¬ 
ever, that the vehicle first entering an intersection 
and making a turn therein has the right of way, 
and it is the duty of the driver of another vehicle 
subsequently entering the intersection to slacken 


speed or stop if necessary to avoid a collision.®^ 

Entry from alley or private way. Under a stat¬ 
ute so providing, a vehicle joining the flow of traf¬ 
fic on a road or highway from an alley or private 
way must yield the right of way to all other vehi¬ 
cles on the highway.®® 

Street having neutral ground. An ordinance re¬ 
quiring a vehicle crossing a street having neutral 
ground and carrying car lines to stop when about 
to leave the neutral ground, and signal with his 
horn, in order to acquire the right of way, has 
been held to apply to vehicles making a left turn 
at an intersection where one of the intersecting 
streets has such a neutral ground.®'^ 

Relative rights and duties. The rules governing 
the relative rights and duties of drivers having the 
right of way and disfavored drivers at intersec¬ 
tions generally, considered supra § 363, have been 
held to apply in determining the rights and duties 
of drivers at an intersection, one of whom attempts 
to make a turn.®® Thus, the right of way of a ve¬ 
hicle about to turn, if it is entitled to the right of. 
way, may be lost by failure to perform the duties 
prescribed for turning vehicles, considered infra § 
367, or by his generally unlawful or improper op¬ 
eration of the vehicle.®® Where the driver intend¬ 
ing to turn is required to yield the right of way to 
a driver of a vehicle approaching the intersection 


90- Hawaii.—^Nakamura v. Associat¬ 
ed Oil Co., 31 Hiwaii 939. 

La.—^Michelli v. Rheem Mfg:. Co, 
App., 34 So.2d 2G4—^Home Ins. Co. 
V. Warren, App., 29 So.2d 551— 
Lane v. Bourgeois, App., 28 So. 2d 
91—Murray v. Kaufman, App,, 22 
So.2d 750—Grasser v. Cunningham, 
App., 200 So. 658. 

N.H.—Maiwald v. Public Service Co. 

of N*. H., 41 A.2d 247, 93 H.H. 276. 
Ohio.—^Dye v. Spohn, App., 36 N.E.2d 
425. 

trniform Traffic Code favors vehi¬ 
cles moving in straight line over ve¬ 
hicles changing direction.—Gratziano 
V. Grady, Ohio App., 78 ]Sr.E.2d 767. 

Intersection controlled by traffic sig¬ 
nal 

A truck proceeding straight 
through green light was in favored 
position and had right of way over 
approaching automobile making left 
turn in front of truck.—Gudelsky v. 
Boone, 23 A.2d 694, 180 Md. 265. 

91. Cal.—^Hill V. Jacquemart, 203 P. 
1021, 55 Cal.App. 498. 

92. Cal.—Hill V. Jacquemart, supra. 
T intersection 

Motorist approaching intersection 


from right loses right of way hy 
changing direction, whether intersec¬ 
tion IS a complete intersection or a T 
intersection,—Gratziano v. Grady, 
Ohio App., 78 N.E.2d 767. 

93. Ark.—East v. Woodruff, 193 S. 
W,2d 664, 209 Ark. 1046. 

Cal.—Donat v. Dillon, 221 P. 193, 192 
Cal. 426. 

94. Cal.—^Donat v. Dillon, supra. 
Particular duties 

Even if defendant's bus driver en¬ 
tered intersection first and had right 
of way, such facts did not license 
him unlawfully to cut corner in mak¬ 
ing left turn or suddenly swerve bus 
to his right, after leaving intersec¬ 
tion, across a lane of traffic which he, 
by ordinary care, could have known 
plaintiff motorist was traveling when 
turn was made.—^East v. Woodruff, 
193 S.W.2d 664. 209 Ark. 1046. 

95. Wash.—Jahn v. Paynter, 170 P. 
132, 99 Wash. 614. 

9& Ohio.—Bohn v. Deyo, 35 N.E.2d 
451, 66 Ohio App. 600. 

mandatory obligation 
Ohio.—Bohn v. Deyo, 35 N.E.2d 461, 
66 Ohio App. 500. 
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Particular way held public thorough¬ 
fare 

Or.—Ervast v. Sterling, 68 P.2d 137, 
156 Or. 432. 

97. La.—Dunbar v. Kaul, 126 So. 705, 
12 La. App. 605. 

98. Ark.—East v. Woodruff, 193 S. 
W.2d 664, 209 Ark. 1046. 

Pailure to yield as negligence 

The failure of a vehicle attempting 
to make a turn to yield the right of 
way to the vehicle going straight 
ahead has been held to be negligence 
per se or as a matter of law. 

Md.—Gudelsky v. Boone, 23 A 2d 694, 
180 Md. 265. 

Ohio.—Bohn v. Deyo, 35 N'.E.2d 451, 
66 Ohio App. 500. 

99. Ark.—Bast v. Woodruff, 193 S. 
W.2d 664, 666, 209 Ark. 1046. 

Vehicle first entering intersection 
A rule that the motor vehicle first 
entering a street intersection and 
making a turn therein has the right 
of way over another vehicle subse¬ 
quently entering the intersection ap¬ 
plies only in favor of a vehicle en¬ 
tering the intersection from the prop¬ 
er side of the street and making the 
turn in a proper manner.—Corpus 
Juris quoted in East v. Woodruff, 193 
S.W.2d 664, 666, 209 Ark. 1046—42 C 
J. p 977 note 21. 
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from his right, a correlative duty devolves on the 
driver of the vehicle approaching from the right to 
regulate his conduct in contemplation of the opera¬ 
tion of the rule as to right of way.i 

b. Vehicles Proceeding in Same Direction 

Whether a vehicle making a turn has the right of 
way over vehicles following it on the highway may de¬ 
pend on the Particular circumstances, such as the posi¬ 
tion on the highway and whether a proper signal has 
been given. 

In accordance with the general rule favoring the 
vehicle proceeding straight ahead, considered su¬ 
pra subdivision a of this section, it has been held 
that the forward vehicle of two going in the same 
direction, if attemping to make a turn, does not 
have the right of way over following vehicles, at 
least where the turning vehicle is not in a proper 
position to make the turn and has failed to signal 
the turn.2 On the other hand, vehicle turning at 
an intersection, in a proper manner and after the 
giving of a proper signal of intention to turn, has 
the right of way over a vehicle which has been 
following it along the highway out of which it is 
turning.3 

c. Vehicles Proceeding in Opposite Directions 

When two vehicles approach an intersection from 
opposite directions, whether one intending to make a 
left turn has the right of way depends on all the cir¬ 
cumstances, such as the provisions of the statutes, the 
relative distances of the vehicles from the intersection, 
the giving of signals, and other circumstances. 


It has been held, in the absence of statutes or 
ordinances relating thereto, where two drivers ap¬ 
proach an intersection from opposite directions on 
the same road, that neither the driver continuing 
straight ahead nor the motorist attempting to make 
a left turn has the ,right of way as a matter of 
law;4 and, under a statute expressly so provid¬ 
ing, the regulations relating to right of way of ve¬ 
hicles approaching on intersecting highways do not 
apply to vehicles approaching from opposite direc¬ 
tions on the same highway where one of such ve¬ 
hicles is intending to make a left turn.^ 

Where the regulations give the right of way to 
the vehicle which approaches from the right, a ve¬ 
hicle which is proceeding straight across an inter¬ 
section has been held to have the right of way over 
a vehicle approaching the intersection in the oppo¬ 
site direction and making a left turn therein, since, 
after the latter vehicle has turned, the vehicle which 
is proceeding straight across is approaching it on 
its right.® However, the driver who desires to 
make a left turn is not under an obligation to await 
the passage through the intersection of a car ap¬ 
proaching from the opposite direction regardless 
of relative distances and speed, but if he reaches 
the intersection in such time that it is reasonably 
apparent that he can safely make his turn before 
the other car reaches the intersection he may pro¬ 
ceed to do so*^ without regard to the normal flow of 


1. Conn.—Barry v. Leiss, 147 A, 18, 
109 Conn. 484. 

Right of way as relative see supra § 
363 a <1). 

2. N.H.—Maiwald v. Public Service 
Co. of N. H.. 41 A.2d 247, 93 ISr.H. 
276. 

Bus had right of way over automo¬ 
bile three feet to its left which when 
only a length ahead suddenly and 
without signal turned to the right at 
intersection in front of bus.—Mai¬ 
wald V. Public Service Co. of N. H., 
supra. 

3. Ky .—Corpus Juris cited In Cook 
V. Gillespie. 82 S.W.2d 347. 349, 259 
Ky. 281. 

42 C.J. p 991 note 55. 

Statute not limited to right-angle ap¬ 
proach 

Statute governs operation of motor 
vehicles at intersections and applies 
to those the previous paths of which 
have been parallel as well as where 
previous paths were at right angles 
to each other.—Cook v. Gillespie, 82 
S.W.2d 347. 259 Ky. 281—White Swan 
Laundry v. Boyd, 279 S.W. 345, 212 
Ky. 747. 

4. Ga.—C. J. Kamper Grocery Co. v. 
Sauls, 144 S.E. 403, 38 Ga.App. 487. 

Anle of keciplng to right 

(1) Statutory provision that when 


motor vehicles are approaching each 
other along public highway each 
must bear to its right does not give 
right of way to driver of automobile 
continuing his straight course over 
driver making left turn into inter¬ 
secting street. 

Ga—C. J. Kamper Grocery Co. v. 
Sauls, supra. 

N.H.—L’Esperance v. Sherburne, 155 
A. 203, 85 N.H. 103. 

(2) Under such statute traveler in¬ 
tending to continue without turn can¬ 
not assume that other has similar in¬ 
tention.—^L’Esperance v. Sherburne, 
supra. 

5. Cal.—Jennings v. Arata, 188 P.2d 
298, 83 Cal.App.2d 143. 

6. Colo.—^Englebright v. Rowley, 9 
P.2d 283, 90 Colo. 336. 

N.H.—Baker v. Salvation Army, 12 
A.2d 514, 91 N.H. 1. 

Pa—^Pay v. Pioneer Paper Stock Co., 
194 A. 750, 129 PaSuper. 48. 

Wasli.—Grimes v. Fraser, 35 P.2d 88, 
178 Wash. 611—Sather v. Blodgett, 
13 P.2d 60, 169 Wash. 25—^Vance v. 
McCleary, 11 P.2d 823, 168 Wash. 
296—^Denney v. Power, 293 P. 451, 
159 Wash. 465. 

42 C-J. p 992 note 64. 

“Such other automobile is to be 
considered as so approaching from 
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the right when it is coming from 
such a direction as to be on the op¬ 
erator's right . . . after he has 

turned to his left toward the inter¬ 
secting street,”—Carlin v. Haas, 199 
A. 430, 432, 124 Conn. 259—^Barry v. 
Leiss, 147 A. 18, 20, 109 Conn. 484. 
Position of vehicles as controlling 
Position of vehicles as paths cross, 
not direction of highway, determines 
application of rule that driver on left 
must yield.—^Boyd v. Close, 257 P. 
1079, 82 Colo. 150. 

Necessity of signal to invoke mle 
Giving signal of left turn is not ex¬ 
clusive means of bringing- statute re¬ 
lating to right of way at intersec¬ 
tions into operation.—Barry v. Leiss, 
147 A. 18, 109 Conn. 484. 

7. Conn.—Perris v. Von Mannagetta, 
198 A, 167, 124 Conn. 88—^Estabrook 
V. Main. 147 A. 822, 110 Conn. 271. 
Iowa.—Corpus Juris QLUoted in Enfield 
V. Butler, 264 N.W. 546, 654, 221 
Iowa 615. 

Ky.—Coleman v. Nelson, 6 S.W.2d 
454, 224 Ky. 460. 

N.H.—Baker v. Salvation Army, 12 
A.2d 514, 91 N.H. 1. 

N.T.—Anderson v. Burkardt, 9 N.E.2d 
929, 275 N.Y. 281. 

Okl.—Stroud v. Tompkins, 145 P.2d 
396, 193 Okl. 483. 



§ 366 


MOTOR YEEIGLES 


60 C.J.S. 


traffic.® Under reg^ulations fixing right of way ac¬ 
cording to compass direction of travel or giving a 
preference to traffic on certain highways, if the left 
turn of one vehicle at an intersection changes its 
direction from the favored to the disfavored direc¬ 
tion the car which, proceeding on its course, con¬ 
tinues in the favored direction has the right of 
way.9 If, on the other hand, the change is from 
the disfavored to the favored direction, although 
the car making the turn has the technical right of 
way,^0 it does not have it until after the turn;^^ 
and the driver is not entitled to the full protection 
of the rule,12 and is not protected against liability 
where he suddenly turns into the path of or against 
a vehicle proceeding in the disfavored direction,!® 

Under or apart from statutes so providing, a mo¬ 
torist intending to make a left turn at an intersec¬ 


tion must yield the right of way to a vehicle ap¬ 
proaching from the opposite directio-n if the ap¬ 
proaching vehicle is within the intersection or so 
close thereto as to constitute an immediate haz¬ 
ard and this may be true even though the ve¬ 
hicle intending to turn has entered the intersection 
before the other car,*15 but, having yielded where 
necessary, and given the required signal, the driver 
may make his left turn, and approaching vehicles 
which are not immediate hazards should yield the 
right of way.!® 

Under a statute so providing, a vehicle which has 
already entered an intersection and is making a 
left turn has the right of way over an approaching 
vehicle provided the turning motorist has given a 
plainly visible signal of his intention so to turn,*17 
but the approaching vehicle need not yield the right 


Pa.—Fay v. Pioneer Paper Stock Co., 
19'1 A. 750, 129 Pa Super. 48. 

42 C.J. p 992 note'66. 

Unlawful turn; cutting- comer 

A proviso in such a regulation to 
the effect that the vehicle approach¬ 
ing from the left shall have the right 
of way if it is nearer to the point 
where the paths of the two vehicles 
intersect cannot operate to the benefit 
of a driver who has cut the corner 
and whose path of travel is therefore 
unlawful.—Towne v. Godeau, 232 P. 
1010, 70 Cal.App. 148—42 C.J. p 992 
note 65. 

Motorcyclist signaling left-hand 
turn at intersection, and struck by 
motorist coming from opposite direc¬ 
tion, was held not guilty of contribu¬ 
tory negligence as failing to yield 
right of way, where motorcyclist en¬ 
tered intersection before motorist, 
and was entitled to make turn,—Ed- 
erer v. Shanzer, 25 r.2d 38, 134 Cal. 
App. 137. 

8. Okl.—Stroud v. Tompkins, 14B P. 
2d 396. 193 Okl. 483. 

9i. N'.T.—Peigin v. Malbin, 171 N.T. 

S. 245. 

10. Wash.—Clark v. Potheringham, 
170 P. 323, 100 Wash. 12. 

11. La.—Dietrich & Wiltz v. H. T. 
Cottam & Co., 120 So. 262, 9 La. 
App. 740. 

12. Wash.—Clark v. Potheringham, 
170 P. 323, 100 Wash. 12. 

42 C.J. p 991 note 62. 

13. Wash.—Clark v. Potheringham, 
8upra» 

42 C.J. p 992 note 63. 

14. U.S.—^Autrey v. Swisher, C.C.A. 
Pla., 155 P.2d 18. 

Cal.—Gunter v. Claggett, 151 P.2d 
271, 65 Cal.App.2d 636—^Washam v. 
Peerless Automatic Staple Mach. 
Co., 113 P.2d 724, 45 Cal App.2d 174 
—Miller V. Cranston, 106 P.2d 963, 


41 Cal.App.2d 470—Ekwall v. Los 
Angeles Hat Co., 287 P. 545, 105 
Cal.App. 300. 

Iowa.—Baiighart v. Meredith, 294 N. 

W. 918, 229 Iowa 608. 

Kan —Fisher v. Wichita Transp Cor¬ 
poration, 134 P.2d 393, 156 Kan. 
500. 

Ky.—Elliott V Drury's Adm’x, 200 S. 

W.2d 141, 304 Ky. 93. 

La.—Michiels v. Oser, 139 So. 497, 19 
La.App. 24. 

Erroneous assumption 

Motorist approaching intersection 
intending to turn to left on intersect¬ 
ing highway, who saw truck ap¬ 
proaching hut continued on into in¬ 
tersection believing truck would turn 
to right, although no signal was giv¬ 
en indicating such a turn, was guilty 
of negligence.—Betschart v. Steel, 
143 P.2d 81, 61 CalApp.2d 517. 
Reasonable indication of danger 
Where two motor vehicles approach 
an intersection proceeding in oppo¬ 
site directions, and one motorist in¬ 
tends to turn to his left at the inter¬ 
section, the risk of collision arises 
when he turns to the left, and, if at 
that time a motor vehicle is ap¬ 
proaching from the opposite direction 
under circumstances which to a rea¬ 
sonable man would indicate the dan¬ 
ger of the collision, the approaching 
vehicle has the right of way.—Carlin 
V. Haas, 8 A. 2d 530, 126 Conn. 8— 
Carlin v. Haas, 199 A. 430, 124 Conn. 
259. 

Approaching vehicle aa Immediate 
hazard 

In determining whether an ap¬ 
proaching vehicle not in intersection 
is so close thereto as to constitute an 
immediate hazard, within statute re¬ 
quiring driver making left turn at in¬ 
tersection to yield right of way to 
vehicle approaching from opposite di¬ 
rection, the question must be deter¬ 
mined by the relevant factors, includ¬ 
ing distance of approaching vehicle 
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from intersection, width of crossing, 
speed of respective vehicles, visibil¬ 
ity, other traffic, etc.—^Van Zandt v. 
Goodman. Or. 179 P.2d 724. 

15. Conn.—Carlin v. Haas, 199 A. 
430, 124 Conn. 259. 

16. U.S—^.s\utrey v. Swisher, C.C.A. 
Fla. 155 F.2d 18. 

Approaching vehicle held not Imme¬ 
diate hazard 

U. S.—Autrey v. Swisher, supra. 

Kan.—Pisher v. Wichita Transp. Cor¬ 
poration, 134 P.2d 393, 156 Kan. 
500. 

17. U.S,—^Duhrock v. Interstate Mo¬ 
tor Freight System, CC.A.Pa, 143 
P.2d 304, certiorari denied 65 S.Ct. 
119, 323 U.S. 765, 89 L.Ed. 613— 
Schwartz v. Eitel, C.CA.Wis., 132 
F.2d 760. 

Pa.—Howlands v. Kittle, Com.Pl., 36 
Luz.LegHeg. 373. 

Ysl .—Stillman v. Williams, 2'7 S.B.2d 
186, 181 Va. 863. 

Wis.—Stylow V. Milwaukee Electric 
Kail way & Transport Co., 5 N.W.2d 
750, 241 Wis. 211—Barkdoll v. 

Wink, 300 N.W. 233. 238 Wis. 520 
—^Hansen v. Storandt, 2S5 H.W. 
370, 231 Wis. 63. 

Street branching off curving highway 
Driver wishing to continue ahead 
on street at point where trunk high¬ 
way turned right, on giving signal to 
turn left, had righ+ of way over ve¬ 
hicle approaching from opposite di¬ 
rection on trunk highway.—Spencer 

V. Mankato Mill Works Co., 231 N.W. 
202, 180 Minn. 509. 

Through highway as exception 
It has been held that the statutory 
requirement does not apply to a mo¬ 
torist entering a through highway 
and intending to turn left thereon, 
particularly if the intersection is a 
T-crossing, rather than a complete 
intersection.—Steckler v. Luty, 175 
A 481, 316 Pa. 440. 
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of way unless the turning- driver has given a plainly 
visible signal of his intention to turn.^s However, 
the operator of such turning vehicle may so turn 
only after affording a reasonable opportunity to 
the operator of the approaching vehicle to avoid a 
collision.^® 

In any event, the motorist intending to turn left 
should yield the right of way where such action is 
necessary in order to avoid a collision with an on¬ 
coming vehicle.^® 

d. Vehicles on Intersecting Highways 

(1) Turn by favored vehicle 

(2) Turn by disfavored vehicle 

(1) Turn by Favored Vehicle 

Where two vehicles are approaching from inter¬ 
secting highways, it is frequently, but not universally, 
held that the vehicle intending to make a turn should 
yield the right of way to a vehicle intending to go 
straight through. 

It has been held that regulations giving the right 
of way, where two vehicles are approaching an in¬ 
tersection from different highways, to the vehicle 
approaching from the right of the other do not ap¬ 
ply when the vehicle on the right changes direc¬ 
tion and the vehicle changing direction loses the 
right of way.22 So also, under regulations so pro¬ 
viding, a driver making a right turn should grant 
the right of way to a driver proceeding straight 
ahead on an intersecting street, even though the lat¬ 
ter is approaching the intersection from the left.23 

Other vehicle approaching frofn left. Where the 
operator finds a vehicle approaching from his left 
along a highway into which he desires to make a 
left turn, and such vehicle is on its own right-hand 


side of the highwaj^, he will, if he makes the turn 
in a proper manner, continue to travel in the fa¬ 
vored direction until he has crossed the path of 
the other vehicle, w-hether the right of way is de¬ 
termined by compass direction of travel, by char¬ 
acter of the highways, or by relative positions and 
he may, therefore, assert his right of way, enter the 
intersection, and make the left turn.^^ While under 
such circumstances he may assume that the opera¬ 
tor of the other vehicle will continue to travel on 
his own right-hand side of the road and will yield 
the right of way, reliance on such assumption will 
not excuse him for failure to exercise the care 
which an ordinarily prudent man would exercise 
under the circumstances.^® However, under a stat¬ 
ute which favors vehicles moving in a straight line 
over vehicles changing direction, it has also been 
held that the vehicle approaching on the right los¬ 
es its statutory right of way over the vehicle ap¬ 
proaching from the left when the former begins to 
make a left-hand turn in the intersection.^s In any 
event, the right of way of a vehicle approaching 
from the right does not apply where the driver of 
such vehicle makes a left turn and the accident oc¬ 
curs to his left of the intersection.^^ 

Complete turn about Where the vehicle entitled 
to the right of way under a regulation giving the 
right of way to vehicles approaching from the right 
enters the intersection ahead of a vehicle approach¬ 
ing from its left, but makes a complete turn about 
in the intersection and proceeds in the direction 
from which it came, it loses the right of way, as 
the vehicle which was formerly on its left is then 
on its right, and the latter vehicle is then entitled 
to the right of way.28 


18. U.S.—Schwartz v. Eitel, C.C.A. 
Wis., 132 F.2d 760. 

Pa.—Samuelson v. McClelland, 193 A. 

385. 127 Pa.Super. 209. 

Va.—Stillman v. Williams, 27 S.E.2d 
186, 183 Va. 863. 

What constitutes “plainly visible 
signal” 

“Plainly visible signal" reauired of 
driver within intersection who is 
turning' to left across line of travel 
of vehicle approaching intersection 
under statute is a signal by motion 
of the hand or which in some other 
manner unequivocally indicates the 
intention to turn to left; and fluctu¬ 
ating of rays of headlights as motor¬ 
ists may have turned somewhat to¬ 
ward his right or left preparatory to 
making left turn at intersection was 
held not “plainly visible signal” 
within statute.—Grasser v. Anderson, 
273 N.W. 63, 224 Wis. 654. 

18. Wis.—Grasser v. Anderson, su¬ 
pra. 


Separate and distinct requirement 

(1) Statute requiring motorist ap¬ 
proaching intersection to yield right 
of way to vehicle already within in¬ 
tersection and making left turn after 
giving of signal, and the statute per¬ 
mitting left turns at intersections 
only after affording operator of ap¬ 
proaching vehicle a reasonable oppor¬ 
tunity to avoid a collision, are not 
alternative in operation, but are sep¬ 
arate and distinct provisions.—Bark- 
doll V. Wink, 300 N-W. 233. 238 Wis. 
520—^Hansen v. Storandt, 285 N.W. 
370. 231 Wis. 63. 

(2) Thus, person who makes brief | 
signal for left turn, followed by 
abrupt and immediate movement of 
his vehicle to left in such manner 
that approaching automobile does not 
have reasonable opportunity to avoid 
collision, may not exonerate himself 
merely by showing that he gave a 
signal.—^Hansen v. Storandt, supra. 
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20. Wash.—Emanuel v. Wise. 118 P- 
2d 969, 11 Wash.2d 198. 

21. Ohio.—Gratziano v. Grady, App., 
78 N.E.2d 767. 

22. Ohio.—Gratziano v. Grady, su¬ 
pra. 

23. N.Y.—People v. Albergottie, 51 
N.T.S.2d 270. 

24. Cal.—Judd v. Webster, 195 P- 
929, 50 Cal.App. 743. 

42 C.T. p 993 note SO. 

25. Cal.—Judd v. Webster, supra. 

42 C.J. p 993 note 83. 

26. TJniform Traffic Code 

Ohio.—Gratziano v. Grady, App., 78 
N.E.2d 767. 

27. Pa.—Wilson v. Consolidated 

Dressed Beef Co., 145 A. 81, 295 Pa. 
168. 

28. Cal.—^Hill V. Jacquemart, 203 P. 
1021, 55 Cal.App. 49S, 500. 

42 C.J. p 993 note 85 
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(2) Turn "by Disfavored Vehicle 

A vehicle traveling in the disfavored direction ordi- 
r>arily may make a right turn into an intersecting street 
without waiting for the other vehicie to cross,- but, 
where a left turn is intended, the turning vehicle should 
await the passage of the favored driver. 

Where the regulations give the right of way to 
the vehicle approaching from the right, and a driv¬ 
er traveling in the disfavored direction, on reaching 
an intersection where he desires to make a right 
turn, sees a vehicle approaching from his right, on 
its own right-hand side of the street or highway, 
it is obvious that no danger is reasonably incident 
to the driver who has been proceeding in the dis¬ 
favored direction making a turn to his right into the 
intersecting street or highway in a proper man- 
ner,29 and, under ordinary circumstances, he may 
make such a turn without waiting for the other ve¬ 
hicle to cross the intersection.^O However, it has 
been held, under a statute requiring a vehicle en¬ 
tering a preferred street to come to a complete 
stop, that the approaching vehicle must make such 
stop even though the motorist is intending to make 
a right turn.31 

Turn to left, A driver traveling in the disfa¬ 
vored direction, who desires to make a turn to the 
left should, if the vehicles reach or will reach the 
intersection at approximately the same time, await 
the passage of the vehicle which is traveling in the 
favored direction,32 and should not cut the corner 


in an attempt to get ahead of the other vehicle.33 

§ 367. - Duties in Turning 

a. In general 

b. Turn to right 

c. Turn to left 

a. In General 

(1) Duties of turning driver 

(2) Rights and duties of approaching 

driver 

(1) Duties of Turning Driver 

The general requirement of care in the operation 
of a motor vehicle applies with special force to a driver 
while he is making a turn from one street or highway 
into another. 

The general requirement of care in the opera¬ 
tion lof an automobile, discussed supra § 247, ap¬ 
plies with special force to a driver while he is mak¬ 
ing a turn from one street or highway into anoth¬ 
er and it has been held that the violation of 
an ordinance or regulation when making a turn is 
negligence per se.35 The driver should so operate 
his car as to avoid the danger of collision with oth¬ 
er vehicles36 which may be approaching the inter¬ 
section on the highway into which he is turning,37 
or the danger of injury to pedestrians who may be 
crossing the street.38 He should obey the signals 
of traffic officers39 and should pay special attention 


29. S.D.—Mills V. Dakota Power Co., 
184 N.W. 261, 44 S.D. 451. 

30. Minn.—Holman v. Ivins, 184 N. 
W. 1026, 150 Minn. 285, 21 A.L.R. 
964. 

S.D.—^IMills V. Dakota Power Co., 184 
N.W. 261, 44 S.D. 451. 

31- Ky.—Saxton v. Tucker, 134 S. 
W.2d 590, 2SO Ky. 777 

32. Pa.—^Verbofsky v. Tcllow Cab 
Co., 161 A. 744, 105 Pa Super. 318. 

B.I.—Finlay v. Plante, 160 A. 865, 52 
R.T. 325. 

42 C J. p 993 note 95. 

Reasonable care 

Motorist making left turn when 
automobile is approaching from right 
must give latter right to cross inter¬ 
section, if ordinarily prudent man 
exercising ordinary care would rea¬ 
sonably believe collision would hap¬ 
pen otherwise.—Barry v. Leiss, 147 
A. 18, 109 Conn, 484. 

33. Cal.—■Simons en v. L. J. Chris¬ 
topher Co., 200 P. 615, 186 Cal. 786. 

Minn.—Cohen v. Silverman, 190 N.W. 
'795, 153 Minn. 391. 

Cutting corner generally see infra § 
367 c (2). 

34. ,S.C.—^Holcombe v. W. N. Watson 
Supply Co., 171 S.E. 604. 171 S.C. 
110 . 

42 C-J. p 994 note 2. 


Precautions in turning on highway 
generally see supra § 303. 

Sue caution under circumstances 
Truck driver making turn from one 
street into another must be observant 
and act with the due caution such 
circumstances make requisite.—Pon- 
sak V, Peerless Oil Co., 166 A. 792, 
311 Pa. 207. 

Blind curve 

Extra precaution and care was re¬ 
quired of motorists when rounding 
blind horseshoe curve where they 
collided turning into intersection.— 
Joseph V. Monroe Transfer & Ware¬ 
house Co., La.App.. 148 So. 462. 

35. Cal.—Green v. Merced County, 
144 P.2d 874, 62 CalApp2d 570. 

Ky.—^Rutherford v. Smith, 145 S.W.2d 
533, 284 Ky. 592. 

Mo.—^Bates v. Friedman, App., 7 S. 
W.3d 452, 

36. Ky. —Elliott v. Drury's 'Adm'x, 

200 S.W.2d 141, 304 Ky. 93. 

Ba.—Prisco v. Di Pabio, 2 A.2d 676, 
133 Pa Super. 299. 

42 C.J. p 994 note 3. 

37. La.—Gascon v. Rankin, 4 La. 
269. 

Tex.—Figueroa v. Madero, Civ.App., 

201 S.W. 271. 

38. Cal.—Erickson v. Crady, 6 P.2d 
1002, 119 Cal.App. 596. 
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Pa.—Prisco v. Di Fabio, 2 A.2d 576, 
133 Pa Super. 299—Griswold v. 
Drumheller, Com.PL, 60 Montg.Co. 
147. 

42 C.J. P 994 note 6. 

Alternative duties 

Driver was charged with duty of 
looking’ to see that crossing was clear 
before attempting to cross it, or, if 
unable to see crossing because of 
darkness, of having automobile un¬ 
der siuricient control to avoid striking 
pedestrians already on the crossing. 
—Minor V. Foote, 280 P. 197, 100 Cal. 
App. 441. 

Gross negligence 

Truck driver who attempted to 
make turn after seeing pedestrian 
crossing intersecting street without 
permitting pedestrian to reach a 
place of safety was guilty of gross 
negligence.—Coleman v. Meriwether 
Supply Co., La.App., 1 So.2d 849. 

39. Pa.—Dunn v. Philadelphia Rural 
Transit Co., 169 A. 258, 111 PaSu- 
per. 102. 

Change iu signal 

Driver of automobile making left 
turn at intersection on signal from 
traffic officer, consisting of blowing 
whistle and holding out hands, could 
assume, in absence of another 
whistle, that signal remained un- 
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to the rule requiring vehicles to keep to their own 
right-hand side of the highway.-0 

Keeping lookout, A driver contemplating a turn 
should keep a vigilant lookout for other vehicles 
which may be using or about to use the intersec¬ 
tion/^ and also for pedestrians.^^ The driver of 
a motor vehicle, before turning, should first see that 
the turn can be made in safety/3 but such a re¬ 
quirement does not forbid a motorist to turn at an 
intersection unless there is absolutely no possibility 


of an accident.**^ 

Warnings and signals. The driver intending to 
make a turn should sound a warning of his ap¬ 
proach where his view is obstructed*^^ or traffic con¬ 
ditions render such warning reasonably necessary,^® 
or where making the turn involves danger to a 
pedestrian crossing the street.*^' He should give a 
proper signal or warning of his intention to turn'^S 
at a proper time,^9 or for the prescribed distance 
preceding the turn,50 indicating the direction in 

N-W. 8 S 8 , 203 f cordingly.—^Xystuen v. Spokane 

I County, 77 P.2d 1002, 194 Wash. 312. 

1 Whsa statute Inapplicahle 

Driver of automohile making turn 
1 should give signal, even under con- 
p 2 d I ditions where statute requiiing sig- 
V. * nal would not apply.—^Virginia Elec- 


changed.—^Dunn V. Philadelphia Hu- 
ral Transit Co, supra. 

40. Ill.—Ledferd v. Reardon, 25 N. 
E.2d 116, 303 Ill.App. 300. 

43 C J. P 995 note 17. 

Impossibility of compliance 

If parked automobiles rendered it 
difficult or even impossible for mo¬ 
torist to turn corner without cross¬ 
ing over to wrong side of street, he 
was bound to exercise such care as 
would obviate collision with oncom¬ 
ing vehicles lawfully traveling on 
street.—Llorton v. Peterman, 289 N. 
W. 208, 291 Mich. 442. 

41. Ky.—Elliott v. Drury’s Adm’x, 
200 S.W2d 141. 304 Ky. 93. 

La.—Mahne v. Steele, App., 3:2 So.2d 
761. 

42 C.J. p 994 note 8 . 

Lookout held sufficient 
Pa.—Miller v. Southern Asphalt Co., 
1‘71 A. 472, 314 Pa. 289. 

42. Cal—^Minor v. JFoote, 280 P. 19'7, 
100 CaLApp, 441. 

42 C.J. p 994 note 9. 
railure to see pedestrian held neg¬ 
ligence 

La.—Mahne v. Steele, App,, 32 So.2d 
761. 

Mich.—^Halzle v. Hargreaves, 206 N. 
W. 356; 233 Mich. 234. 

43. Cal.—^Wheeler v. Buerkel, 68 P. 
'2d 230, 14 Cal.App.2d 368. 

Ky.—Elliott V. Drury’s Adm’x, 200 S. 

W.2d 141, 304 Ky. 93. 

Va.—Schools V. Walker, 47 S E.'2d 
418, 187 Va. 619—^Virginia Electric 
& Power Co. v. Vellines, 175 S.E, 
35, 162 Va. 671. 

42 C.J. p 994 note 10. 

Due care; safety to others 
Under a regulation to that effect, 
no vehicle may turn unless the driv¬ 
er has exercised due care to ascer¬ 
tain that such movement can be 
made with reasonable safety to oth¬ 
er users of the highway.—Focht v. 
Justis, 77 N.E.2d '506. 81 Ohio App. 
297. 

Motorist held not required to stop 
Automobile driver was not re¬ 
quired to stop before making left 
turn because of approach of bicyclist 
from opposite direction making right 
turn, where there was no reason to 
apprehend the danger of a collision. 


—^Ryan v. Trenkle, 212 
Iowa 443. 

Violation held gross negligence 
La.—Lewis v. Gulf Refining Co. of \ 
Louisiana, 7 La.App. 499. 

44. Cal.—^Huber v. Scott, 10 
150, 1.22 Cal App. 334—Ruperto 
Thomas, 298 P. 851, 113 Cal.App. 
'523. 

45- La—Coleman v. Meriwether 
Supply Co., App., 1 So.2d 849. 

42 C.J. p 994 note 12 . 

46- Cal.—Courvios.er v. Burger, 215 
P. 93. 61 Cal.App. 470. 

Minn.—Meyers v. Swanson, 203 N.W. 

624, 163 Minn 508. 

Rainy night, dark crossing 
Cal.—Ducat v. Goldner, 175 P.2d 914, 
77 Cal.App.2d 332. 

47, Ala.—Montgomery City Lines v. 
Scott, 26 So.2d 200. 

Cal.—Erickson v. Grady, 6 P.2d 1002, 
119 CaLApp. 596—Cleveland v. Pet- 
rusich. 3 P.2d 384, 117 CaLApp. 71. 
Ohio.—Focht V. Justis, 77 N.E.2d 506, 
81 Ohio App 297. 

42 C.J. p 994 note 14. 

Assumption that street was clear 
Motorist had no right to assume 
that street onto which he was turn¬ 
ing on dark rainy night was clear, 
but had duty to be vigilant and to 
anticipate the presence of others on 
the street, and the fact that he did 
not know that pedestrian was cross¬ 
ing the street was no excuse for his 
failure to give warning.—^Ducat v. 
Goldner. 175 P.2d 914, 77 CaLApp.2d 
332. 

4 ^, Mo.—^Engleman v. Railway Ex¬ 
press Agency, 100 S.W.2d 540, 340 
Mo. 360. 

Tex.—Cobb Brick Co. v. Lindsay, Civ. 
App., 277 S.W. 1107, vacated on 
other grounds 48 S.Ct. 34, S75 U.S. 
491, 72 LEd, 389, affirmed 2 S.W.2d 
1010 . 

Va.—^l^irginia Electric & Power Co. 
V. Holtz, 174 S.E. 870, 162 Va. 665 
—Morris v Dame's Ex'r, 171 S.E. 
662, 161 Va. 545. 

42 C.J. p 994 note 15. 

Reason for requirement 

The giving of a signal of intention 
to turn by motorist is for purpose 
of giving notice to other motorists 
of the intention so that the other 
motorists may govern themselves ac- 
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j trie & Povrer Co, v. Vellines, 175 S.E. 

• 35, 162 Va. 671. 

• failure held negligence per se 

Cal.—Petersen v. Lewis, 42 P :2d 311, 

2 CaL2d 569—Gunter v. Claggett, 
151 P.2d 271, 65 CaLApp.2d 636— 
'^Vheeler v. Buerkle, 5 S P.2d 230, 14 
Cal.App.2d 3OS. 
railure held gross negligence 
La—Lewis v. Gulf Refining Co. of 
Louisiana, 7 La.App 499. 

49 - Mo.—Majors v. White, App., 247 
S.Vr. 233. 

42 C.J. p 994 note 15 [i]. ' 

I Directional signal light 

In order to constitute an adequate 
warning of a turn, a directional sig¬ 
nal light must be illuminated at 
proper time to give approaching mo¬ 
torist an opportunity to react to the 
warning.—Silfies v. American Stores 
Co., 53 A.2d 610, 367 Pa. 176. 

50. Ky.—Elliott v. Drury's Adm'x, 
200 S.W.2d 141, 304 Ky. 93. 
Highways outside of rntmicipalities 
The provision requiring a signal of 
intention to turn right or left to be 
given continuously during not less 
than last one hundred feet traveled 
by vehicle before turning is appli¬ 
cable only to operation of motor Ve¬ 
hicles on highwr.ys beyond municipal 
limits and not at intersection in city. 
—Strayer v. Johnston, 21 So.2d 693, 
155 Fla 791. 

Requirement held violated 
Cal.—Green v. Merced County, 144 P. 
2d 874, 63 CaLApp.2d 570—Bing¬ 
ham V. Greenamyer, 77 P.2d 867, 25 
CaLApp.2d 467. 

Ky.—Rutherford v. Smith, 145 S.W. 

2d 533, 284 Ky. 59i2. 

Turn" after stopping 

Where motorist stopped at inter¬ 
section and started to make turn, 
colliding with another automobile 
within thirty-five feet of place where 
he stopped, motorist did not have 
duty to continuously give turn sig¬ 
nal for fifty feet back as required 
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which the turn will be made.®^ 

Rate of speed. A motorist should drive at a speed 
which is reasonable in view of the operation in 
which he is engaged,®2 under the circumstances and 
in the situation existing at the time,®2 keeping with¬ 
in the speed limit prescribed by statute or ordi¬ 
nance for the operation of turning.®^ A spaced 
greater than is reasonable under the circumstances 
may be negligent, although not in excess of the le¬ 
gal speed limit.®® 

Distance from curb. Where it is required that 
a motor vehicle turning a corner shall keep a speci¬ 
fied distance away from the curb, it has been held 
that a fence or barricade outside of a pile of build¬ 
ing debris at a corner constitutes the curb within 
such a regulation.®® 

(2) Rights and Duties of Approaching 
Driver 

Where two drivers are approaching an intersection 
In opposite directions, it is the duty of each to ob¬ 
serve any signals of the other properly indicating an 
Intention to turn into the intersecting street. 

Where two drivers are approaching an intersec¬ 


tion in opposite directions, it is the duty of each 
to observe any signals of the other properly indi¬ 
cating an intention to turn into the intersecting 
street.®"^ Furthermore, where a motorist proceed¬ 
ing toward an intersection observes another vehi¬ 
cle which has indicated its intention of making a 
turn at the intersection, it is the duty of the motor¬ 
ist to proceed with caution,®® to use reasonable care 
to avoid a collision,®^ particularly where the turn¬ 
ing driver has the right of way,®® and to keep his 
vehicle under control. However, where the mo¬ 
torist who was intending to turn gives no signal of 
such intention, the approaching motorist is under no 
duty to anticipate such turn and is not required to 
guard against it.®2 Nevertheless, a motorist ap¬ 
proaching an intersection at which left turns are 
permitted is bound to approach such intersection 
at a rate of speed which is reasonable in the light 
of that circumstance.®® 

Reliance on care of other drivers. A motorist 
approaching an intersection has the right to assume 
that the driver of an approaching vehicle will obey 
the rules of the road and yield the right of way 
before making a left turn;®4 but, where two vehi- 


by statute, since he was first re¬ 
quired to g-ive the stop signal.— 
Johns V. Mecchi, 2 P.2d 452, 116 
Cal.App. 31. 

Bl. Ky.—^Mazzani v. Keyes, '25'5 S.W. 
695, 200 Ky. 783. 

52. Ill.—^Ledferd v. Reardon, 25 N.E. 
2d 116. 303 ril.App. 300. 

Vt.—^Leclair v, Boudreau, 143 A, 401, 
101 Vt. 270, 63 A.L.R. 1427. 

4i2 C.J. p 995 note 18. 

Speed and control at corners or 
curves generally see supra § 295 

53. Ky.—Elliott v. Drury’s Adm’x, 
200 S.W.2d 141, 304 Ky. 93. 

42 C.J. p 995 note 19. 

54. Ky.—^Mendel v. Dorman, 258 S. 
W. 936, '202 Ky. 29. 

42 C.J. p 995 note 20. 

55. Cal. — Opitz V. Schenck, 174 P. 
40. 178 Cal. 63'6. 

42 C.J. p 996 note 21. 

56. Wash.—^Domke v. Gunning, 114 
P. 436, 6i2 Wash. 629. 

42 C.J. p 996 note 23. 

57. N.J.—Paulsen v. Klinge, 104 A. 
915, 92 N.J.Law 99. 

58. U.'S.—Dubrock v. Interstate Mo¬ 
tor Freight System, C.C.A,Pa, 143 
F.2d 304, certiorari denied 65 S. 
Ct. 119, 323 U.S. 765, 89 L.Ed. 613. 

59. Mass,—^Ray's Checker Taxi v. 
Blaisdell, 66 N.E.2d 563, 319 Mass. 
487. 

Tex.—^Roddy v. Herren, Civ.App., 1'25 
S.W.2d 1057. 

Hegllgence as matter of law 
Me.—Ritchie v. Perry, 152 A. 621, 129 

Me. 440. 


Motorist held uegllgeiLt 

An automobile driver who con¬ 
tinued on his course across street in¬ 
tersection after automobile approach¬ 
ing it from opposite direction turned 
to left thereat was guilty of negli¬ 
gence.—Carlin v. Haas, 8 A. 2d 530, 
126 Conn. 8. 

00. Kan—Fisher v. Wichita Transp. 
Corporation, 134 P.2d 393, 156 Kan. 
•500. 

61. Cal.—Osgood V. City of San Die¬ 
go, 62 P,2d 195, 17 Cal.App 2d 345. 

N.T.—Wheatley v. Boyce, 300 N.Y.S. 

117, 165 Misc. 512. 

Ability to utop 

U.S.—Dubrock v. Interstate Motor 
Freight System, C.CA.Pa., 143 F.2d 
304, certiorari denied '65 S.Ct. 119, 
323 U.S. 76'5, 89 L Ed. 613. 

Duty to reduce speed 

Motorist approaching intersection 
in such manner that he should have 
seen lights of automobile facing him 
and have observed their circular 
sweep to the right indicative of driv¬ 
er’s intention to cross highway 
would have been required, had he 
seen such movement, to reduce his 
speed to such extent that collision, 
which occurred, would have been 
avoided.—Mathews v. Hayne, Da. 
App., 188 So. 462. 

62. Colo.—Thoen Public Service 
Co of Colorado, 146 P.2d 349, 112 
Colo. 126. 

Conn.—^Bennett v. De Leonardo, 145 
A. '61, 109 Conn. 602, followed in 
Shelton, v. De Leonardo, 145 A. 
63, 109 Conn. 608. 


Ill.—^Strunk v. Stronberg, 62 K.E 2d 
27, 326 IlLApp. 265. 

La.—Scaife v. Clifton, App., 160 So. 
142. 

Pa.—Reidinger v. Lewis Jones, Inc, 
45 A.2d 3, 353 Pa 298. 

Notice as prerequisite of duty 
In order to charge driver of ap¬ 
proaching automobile with negligence 
In colliding with automobile making 
left turn at intersection, driver of 
automobile making left turn must 
make known his intention to do so 
and unless and until the driver of 
approaching automobile has such no¬ 
tice he cannot be charged with neg¬ 
ligence because of his failure to 
cease his advance, and application of 
rule is not avoided by failure of driv¬ 
er making left turn to see approach¬ 
ing automobile if its presence and 
approach are obvious—Davis v. Ba¬ 
ker, 28 A2d 740. 139 Me. 229. 

Rate of speed 

A motorist could lawfully move at 
maximum rate of speed prescribed 
for arterial highway until such time 
as it reasonably should have become 
apparent to her that approaching mo¬ 
torist who sought to turn left was 
attempting to precede her through 
intersection.—Jamieson v. Taylor, 95 
F.i2d 791, 1 Wash.2d 21'7. 

63. La.—Owen v. O. K. Storage & 
Transfer Co., App., 10 So.2d 649. 

64. Va.—^Reel v. Spencer, 47 S.E.2d 
352, 187 Va. 630. 

Wash,—Jamieson v. Taylor, 95 P.2d 
791, 1 Wash.2d 217. 
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cles approach an intersection in opposite directions, 
the driver of one of them is not entitled to rely 
entirely on his right of way over the other vehicle 
in case it turns to the left and to proceed regard¬ 
less of conditions or consequences.^^ 

b. Turn to Right 

Rules as to duties In turning generally apply to 
right turns. The operator should keep to the right at 
all times in making the turn. 

The rules governing the duties of a driver mak¬ 
ing a turn generally have been held to apply to 
drivers of vehicles in making turns to the right.®® 
Accordingly, a driver who intends to make a right- 
hand turn into an intersecting street is under the 
duty of signaling his intention to the driver of a 
car following him®'^ a sufficient length of time be¬ 
fore making the turn to enable the driver of the 
following car so to regulate the course and speed 
of his own car as not to be thrown into a posi¬ 
tion of peril.®® If, when one approaches an inter¬ 
section at which he intends to make a right-hand 
turn, he is a considerable distance out from the 
curb or the right-hand side of the highway, he has 
been held to be bound to anticipate the possibility 
of other vehicles on his right on the highway along 
which he is traveling,®^ and hence must either give 
a signal or notice of his intention to make the turn 
or wait until he is sure that the way is clear.'^® 


Position on JiigJnmy. Under or apart from stat¬ 
utes and regulations so providing, in making a 
right-hand turn the operator should keep on the 
right-hand side, both of the highway along which 
he has been proceeding"^ and of the highway into 
which he is turning,*^2 which, of course, requires 
that he shall always be to the right of the center of 
the intersection.'^® Some regulations go further, 
and require that in making a turn to the right a 
vehicle shall keep as near the curb on the corner 
around which it is turning as possible, and such 
regulations must, of course, be observed. 

One who intends to turn to the right at an inter¬ 
section is not bound to anticipate that he may en¬ 
counter another vehicle approaching from his right 
but on its own left-hand side of the intersecting 
highway.'^® 

c. Turn to Left 

(1) In general 

(2) Position on highways 

(1) In General 

A driver contemplating a left turn must see to It 
that the turn can be made in safety; but he need not 
be certain of absolute safety. 

The duty of exercising reasonable care in the 
operation of an automobile, discussed supra § 247, 
applies with particular force to the operation of 


Reliance on care of other drivers: 
Generally see supra § 361. 

By driver having- right of way see 
supra § 363 a ('2). 

Motorcycles within rule 

(1) Motorcyclist, who after almost 
passing through intersection was 
struck by truck which cut corner in 
making left turn, was free of con¬ 
tributory negligence.—Jones v. Oua¬ 
chita Baking Co., 128 So. 5'51, 14 La. 
App. 415. 

(2) Where motorcyclist saw taxi¬ 
cab making left turn but slowing 
down, motorcyclist, who had right of 
way, had right to assume that taxi¬ 
cab would allow motorcyclist to pass 
—^Hero V. Toye Bros. Yellow Cab Co., 
La.App., 19 So.2d 887. 

65. N.J.—Paulsen v. Klinge, 104 A. 
95, 92 N.JLaw 99. 

42 C.J. p 973 note 7=5. 

66. Mass.—^Ray’s Checker Taxi v. 
Blaisdell, '66 N.E.2d 563, 319 Mass. 
487. 

Mo.—Engelman v. Railway Express 
Agency, 100 S.'W‘.i2d '540, 340 Mo. 
360. 

67. Mo.—^Engelman v. Railway Ex¬ 
press Agency, supra. 


68. Ky.—^Rohrman v. Denzinger, 272 
S.W. 16, 208 Ky. 832. 

42 C.J. p 996 note 25. 

69. Pa.—Geiger v. Garrett, 113 A. 
195, 270 Pa. 192. 

42 C.J. p 996 note 26. 

70. Pa,—Geiger v. Garrett, supra. 

71. Mass.—Walters v. Davis, 129 N. 
E. 443, Mass. 206. 

The purpose of statute requiring 
operator of vehicle intending to turn 
right at intersection to approach 
point of turning in traffic lane near¬ 
est right-hand edge of highway is to 
protect those traveling in the right 
lane from sudden turns to the right 
lane by those traveling in the left 
lane.—Reichert v. Rex Accessories 
Co., 279 N.W. 645, 228 \Vis. 425. 

Duty of approaching driver to wait 
Where trucks traveling in opposite 
directions reached intersection al¬ 
most simultaneously, and plaintiff's 
truck was on wrong side of road, de¬ 
fendant’s driver was under no duty 
to wait, although he believed that 
other driver intended to make right- 
hand turn.—Community Stores of 
Louisiana v. Kelly, La.App., 141 So. 
485. 


Observance of mie held impractica¬ 
ble 

A motorist was not actionably neg¬ 
ligent in driving in left center of 
street near intersection where in¬ 
tersecting street into which motor¬ 
ist was turning was partially barri¬ 
caded, and traveling to left center in 
order to make right turn was the 
safest and most practicable means of 
entering intersecting street.—Cottone 
V. Jones, La.App., 7 So.2d 401. 

72. Minn.—Molin v. Wark, 129 N.W. 
383, 113 Minn. 190, 41 Li.R.A.,N.S., 
346. 

42 C.J. P 996 note 30. 

73. Iowa—Carruthers v. Campbell, 
192 N.W. 138, 195 Iowa 390, 28 A.L. 
R. 949. 

42 C.J. p 997 note 31. 

74. Ill.—Pitts V. Girard, 71 N.E.»2d 
837, 330 Ill.App. 618. 

Pa—Commonwealth v. Eusco, Quar. 

.Sess., 32 Del.Co. 110. 

Wis.—^Reichert v. Rex Accessories 
Co., 279 N.W. 645, 228 Wis. 425. 

42 C.J. p 997 notes 33, 34. 

75. Ga.—Corpus Juris cited in Hol- 
lomon V. Hopson, 166 S.E. 4-5, 46, 
45 Ga.App. 762. 

S.D.—Mills v. Dakota Power Co., 184 
1 N.W. 261, 44 S.D. 451. 
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making a left turn into an intersecting street*^6 be¬ 
cause of the peculiarly dangerous character of such 

operation.77 

Thus, under or apart from statutes to that effect, 
a motorist intending to make a left turn at an in¬ 
tersection must see to it that the movement can be 
made in safety,that there is sufficient space for 
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the turn to be so made,*^^ and that the turn can be 
made without clanger to normal overtaking or on¬ 
coming traffic ;80 and he must accordingly proceed 
with cautionSi and take care to avoid collisions with 
other vehicles.S2 The motorist intending to* make 
a left turn should slacken his speed as he approach¬ 
es the intersections^ and should keep his autemo- 


76- La.—Gaines v. Standard Acc. 
Ins. Co., App, 32 So.2d 633—^Fields 
V. Owens, App., 186 So. 849—Hem- 
merling" v. Owners’ Automobile 
Ins. Co., App, 151 So. 676. 

N". J.—Oliver v. Leonardo, SI A 2d 
129, 135 N J Law '210—Anderson v. 
Cassidy, 196 A. 653, 119 N.J.Law, 
331—Kidder V. Hoffman, 170 A. 607, 
1'2 N.J.Misc. 186—Senofsky v. 
Frecker, 1‘59 A. 797, 10 N.J.Misc. 
'505—^Day v. Beyer, 139 A. 317, 6 
N.J.Misc. 1069. 

Wash.—^Webber v. Park Auto Transp. 
Co., 244 P. 718, 138 Wash. 325. 47 
A.L.R. 590. 

42 C J. p 997 note 38. 

The comparative infrecLuency of a 
left turn might in reason call for 
more vigilance than the rule of due 
care would demand under other cir¬ 
cumstances.—^L’Esperance v. Sher¬ 
burne, 155 A. 203, 85 N.H. 103. 

Care coxnmeiLSurate with risk 
N.J.—Lipschitz V. New York & New 
Jersey Produce Corporation, 168 A. 
3'90. Ill N.J.Law 39'2. 

Seasonable care under circumstances 
Cal.—Washam v. Peerless Automatic 
■Staple Mach. Co., 113 P.2d 724, 45 
Cal.App.2d 174. 

N.H.—L’Esperance v. Sherburne, 155 
A. 203, 85 N.H. 103. 
lE^sition on liighway as immaterial 
The statutory provision providing 
that “any driver of a vehicle ap¬ 
proaching an intersection with the 
intent to make a left turn shall do 
so with caution and with due regard 
for traflic approaching from the op¬ 
posite direction and shall not make 
such left turn until he can do so 
with safety" has been held to apply 
irrespective of whether defendant 
making left turn at intersection 
turned to the left or the right of the 
center of the intersection.—^Johnson 
V. Railway Express Agency, C-C.A. 
Ill., 131 P.2d 1009. 

Turning off right-of-way street 
Motorist making left turn at in¬ 
tersection on right-of-way street 
must use unusual care and alertness 
—Bayer v. Whitley, 138 So. 702, IS 
La.App. 443—Payne v. Prestridge, 
133 So. 512, 16 La.App. 479. 

Tara into superior highway 
An automobile driver in making a 
left-hand turn from an inferior to a 
.superior highway was under a strict¬ 
er obligation of care and duty than 
was the driver approaching intersec¬ 


tion on superior highway.—Sihille v. 
Highway Ins. Underwriters, La App., 
1'2 So 2d '625, followed in 12 So 2d 631. 

77. La —Gaines v. Standard Acc. 
Ins. Co., App., 32 So.2d 633. 

42 C.J. p 99'7 note 39. 

78. Cal.—^Washam v. Peerless Auto¬ 
matic Staple Mach. Co., 113 P.2d 
724, 4'5 Cal.App2d 174—Miller v. 
Cranston, 106 P.:2d 963, 41 Cal.App. 
2d 470. 

Iowa.—Banghart v. Meredith, 294 N. 

W. 918, 229 Iowa 60S. 

Ky.—Elliott V Drury’s Adm'x, 200 
S.W.2d 141, 304 Ky. 93. 

La.—^Tornabene v. Rau, App., 34 So. 
2d 655—^Lane v. Bourgeois, App., 
'28 So.2d 91—Grasser v. Cunning¬ 
ham. App., 200 So. 658—^White v. 
American Employers Ins Co., App., 
197 So. 803—Fields v. Owens, App, 
186 So. 849—^Vernon v. Gillham, 
App, 179 So. 476—Lewis v. Gulf 
Refining Co. of Louisiana, 7 La. 
App. 499. 

N.H.—Moulton v. Nesmith, 46 A.2d 
133. 

N.J.—'Strutko V. Mann, 11 A.2d 31, 
li24 N.J.Law 183. 

Or.—Lovett v. Gill, 20 P.2d 1070, 142 
Or. 534. 

Va.—Schools V. Walker, 47 S.E.2d 
418, 187 Va. 619. 

Duty to watch and time other cars 
(1) The driver of a vehicle intend¬ 
ing to make a left turn is required to 
seek an opportune time therefor.— 
Lipschitz V. New York & New Jersey 
Produce Corporation, 168 A. 390, 111 
N.J.Law 392. 

(’2) Where automobile had been 
stopped at right-hand side of paved 
highway preparatory to making left 
turn into street entering but not 
crossing highway, driver making 
such crossing of highway was 
charged with duty of so watching 
and timing the movements of other 
automobiles as to reasonably insure 
himself and them of a safe passage. 
—Erswell v. Harmon, 27 A.2d 107, 
139 Me. 47. 

Nogligeuce per se or as matter of 
law 

(1) The failure to see to it that the 
turn can be made in safely is neg¬ 
ligence per se.—Greenfield v. Brus- 
kas, 68 P.-2d 921, 41 N.M. 346. 

(2) A motorist proceeding in low 
gear and making a left-hand turn 
into a through street after having 
stopped for a stop sign was guilty of 
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contributory negligence as a matter 
of law where motorist, after seeing 
defendant’s truck when it was one 
hundred fifty to two hundred feet 
away approaching at a speed of 
twenty to twenty-five miles per hour 
on the through street, continued to 
drive into intersection and in front 
of approaching truck when there 
were no other automobiles at inter¬ 
section.—Goddard v. Armour & Co., 
7 A.2d 79, 136 Pa Super. 158. 

79. Ky.—Elliott v. Drury’s Adm’x, 
.200 S.W.2d 141, 304 Ky. 93. 

Da.—Gaines v. Standard Acc. Ins. Co., 
App., 32 So.2d 633. 

42 C.J. p 997 note 40. 

Motorists held not negligent 

Md.—Merchants’ Delivery Co. v. 

Knoche, 161 A. 275, 16‘2 Md 683 
N.H.—Rouleau v. Blotner, 152 A. 916, 
84 NH. 539. 

80. La —'Cassar v. Mansfield Lumber 
Co.. App , 35 So.3d 797—Michelli v. 
Rheem Mfg. Co., App, 34 So 2d '264 
—BonstafC v. Hawkins, App, 30 So. 
2d 781—^Home Ins. Co. v. Warren, 
App., 29 So.2d 551. 

Wis.—Stenson v. Schumacher, i290 N. 
W. 285, 234 Wis. 19. 

81. Ky.—Elliott V. Drury’s Adm’x, 
200 S.W2d 141, 304 Ky. 93. 

La.—Tornabene v. Rau, App., 34 So 2d 
655—Owen v. O. K. ‘Storage & 
Transfer Co., App, 10 So 2d 649— 
White V. American Employers Ins. 
Co., App., 197 So. 803—Fields v. 
Owens, App., 186 So. 849. 

N.Y.—Shepard v. Peck, '5 N.Y.S.2d 
865, i2'54 App.Div. 421. 

82. Ky.—Elliott v. Drui*y’s Adm’x, 
200 S.W 2d 141, 304 Ky. 93. 

Interference with vehicles not pro. 
hibited 

The duty to exercise ordinary care 
to avoid collision with other cars 
passing does not extend so far as 
to require a driver to exercise ordi¬ 
nary care to prevent interfering with 
passage of vehicles.—^Bradley v. 
Schmidt, 4 S.W.i2d 703, 223 Ky. 784, 
57 A.L.R. 1100. 

83. Cal.—^Linde v. Emmick, 61 P.2d 
338, 16 Cal.App.2d 676. 

Negligence as matter of law 

Automobile driver, approaching 
paved highway without slackening 
speed, was held guilty of contribu¬ 
tory negligence as matter of law in 
making sudden left turn in path of 
approaching car.—Galloway v. Seger- 
strom, 267 P. 40, 147 Wash. 624. 
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bile under control.84 it is not necessary, however, 
and the statutes were not intended to require, that 
a motorist making a left turn he certain of absolute 
safety before he turns and proceeds.*® 

Regulations with respect to the duty of a motor¬ 
ist, making a left turn, to vehicles approaching from 
the opposite direction have no application to vehi¬ 
cles approaching on the intersecting street.** 

JVhat constitutes left turn. For the purpose of 
applying the above rules, a left turn is not neces¬ 
sarily a right angle turn to the left; any change of 


§ 367 

direction in front of vehicles approaching in the 
left lane must be construed as a left turn.**^ 

Keeping lookout. The driver contemplating a left 
turn must keep a vigilant lookout for approaching 
vehicles,** and also for vehicles which may be fol¬ 
lowing him,** which will be unduly or unnecessarily 
delayed.** 

Warnings and signals. Under or apart from 
statutes so providing, a motorist intending to make 
a left turn at an intersection must give a proper 
signal or warning of his intention to make such 
turn*^ for the distance preceding the turn pre- 


84. N.Y.—Shepard v. Peck, 5 N-Y.S. 
2d 865, 254 App.Div. 421. 

85. Cal.—^Washam v. Peerless Auto¬ 
matic Staple Mach. Co., 113 P.2d 
724, 45 Cal App.2d 174. 

Reason for rtUe 

Such a construction would produce 
absurd results, since on many high¬ 
ways streams of traffic flow so stead¬ 
ily that at some intersections the 
motorist would find it difficult to 
make a turn except in the dead of 
night.—^Washam v. Peerless Auto¬ 
matic Staple Mach. ’Co., supra. 
Reasonable belief of safety 
Ill.—Wallace v. Parnell, 28 N.E.2d 
569, 306 Ill.App. 310. 

Street need not be clear of traffic 
A motorist is not required to wait 
until there is no traffic in sight to 
make a left-hand turn on a city 
street, but may do so after he has 
made a close, careful survey of traf¬ 
fic conditions and believes that such 
action is warranted.—^Kelly v. Neff, 
La.App., 14 So.'2d 657—^Hemmerling v. 
Owners* Automobile Ins. Co., La App., 
151 So. 676. 

Time to travel entirely ont of inter¬ 
section. 

Under statutes requiring motorists 
making left turns to yield right of 
way to vehicle approaching from op¬ 
posite direction so close as to con¬ 
stitute immediate hazard and not to 
turn vehicle until movement can be 
made in safety, motorist making left 
turn at stop light intersection was 
not required to first determine that 
he had time to travel entirely out of 
intersection to avoid collision with 
approaching automobile.—Banghart 
V. Meredith, 294 N.W. 918, 229 Iowa 
608. 

Factors to be coiLsidered 

In considering whether a motorist 
arrived at an intersection of a 
through street so far in advance of 
a truck approaching on through 
street that a reasonably careful per¬ 
son would be justified in believing he 
could enter intersection and make a 
left-hand turn without danger of col¬ 
lision, all factors, including distance 
intervening, apparent speed of ap¬ 


proaching truck, and presence or ab- i 
sence of other automobiles on the | 
through street, were to be considered i 
—Goddard v. Armour & Co., 7 A.2d 
79, 136 Pa.Super. 158. 

86. Wis.—Stylow v. Milwaukee Elec¬ 
tric Railway & Transport Co., 5 
N.W.2d 750, 241 Wis. 211. 

87. Cal.—Jennings v. Arata, 188 P. 
2d 298, 83 Cal.App.2d 143. 

88. Ky.—^Elliott v. Drury's Adm'x, 
200 S.W.2d 141, 304 Ky. 93. 

La.—^De La Vergne v. Employers 
Liability Assur. Corporation, App., 
4 So.dd 66—Crasser v. Cunning¬ 
ham, App., 200 So. 658. 

Pa.—Samuelson v. McClelland, 193 
A. 38'5, 127 Pa.Super. 309. 

Tex.—Larson v. Whitten, Civ.App., 
Ill S.W’’.2d 736, error dismissed. 
Wash.—^Vance v. McCleary, 11 P.2d 
823, 168 Wash. 296. 

Iiaterally ahead 

Motorist approaching intersection 
and intending to make left turn had 
duty to keep lookout laterally ahead 
as well as in direction in which he 
was traveling, and he may be 
charged with constructive notice of a 
vehicle approaching on another lane 
of a boulevard.—McCombs v. Ells- 
berry, 85 S.W.2d 135, 337 Mo. 491. 
Failure as negligence as matter of 
law 

Wash,—Galloway v. Segerstrom, 267 
P. 40, 147 Wash. 624. 

Motorist held not negligent 
La.—Gartman v. Traylor, App., 164 
So. 660. 

89. Cal.—Linde v. Emmick, 61 P.2d 
338, 16 CaLApp.2d 676. 

Ky.—Corpus Juris cited in Cook v. 
Gillespie, 82 •S.W.*2d 347, 349, 259 
Ky. 2SI. 

La.—^De La Vergne v. Employers 
Liability Assur. Corporation, App., 
4 So.2d 66—Grasser v. Cunning¬ 
ham, App., 200 So. 658. 

Wis.—J. W. Cartage Co. v. Laufen- 
berg, 28 N.W.2d 925, 251 Wis. 301. 
42 C.J. p 997 note 43. 

Motorist charged with seeing car 
La.—^Fields v. Owens, App., 186 So. 
849. 


90. La.—Grasser v. Cunningham, 
App., 200 So. 658. 

91- U.S.—^Dubrock v. Interstate Mo¬ 
tor Freight System, C.C.A.Pa, 143 
F.2d 304, certiorari denied *65 S.Ct. 
119, 323 U.S. 765, 89 L.Ed. 613— 
Wesley v. English, C.C.A.Fla., 71 P. 
2d 392. 

Cal.—Jennings v. Arata. 188 P.2d 
298. S3 Cal.App.2d 143—Linde v. 
Emmick, 61 P.2d 338, 16 Cal.App. 
2d 676. 

Colo.—Thoen v. Public Service Co. 
of Colorado, 146 P.2d 349, 112 Colo. 
126. 

Ky.—Elliott V. Drury’s Adm’x, 200 S. 

W.2d 141, 304 Ky. 93. 

La.—De La Vergne v. Employers' 
Liability Assur. Corporation, App , 
4 So.2d 66—Marsh v. Singletary, 7 
La App. 436. 

N.H.—^L'Esperance v. Sherburne, 155 
A. 203, 85 N.H. 103. 

Pa.—Samuelson v. McClelland, 193 A. 
385, 127 Pa.Super. 209—Cortright 
V. American Ice Co., 89 Pa.Super. 
373—Frame v. Dengen, Com.Pl., 54 
Montg.Co. 171. 

Wash.—Ives v. Silvernail, 288 P. 276, 
157 Wash. 25. 

Wis.—Grasser v. Anderson, ’273 N.W. 
63, 224 Wis. 654. 

Regardless of statute, motorist 
must give left-hand turn signal at 
intersections, where prudence dic¬ 
tates that such signal be given — 
Phillips V. Henson, 30 S.W.2d 10'65, 
326 Mo, 282. 

A motorist approaching arterial 
highway had duty to indicate by 
proper signal his purpose to make a 
left-hand turn.—Otey v. Blessing, 197 
S.E. 409, 170 Va. 642. 

^'Flaiuly visible signal” 

A signal of automobile driver's in¬ 
tention to turn left across approach¬ 
ing automobile's line of tiavel at in¬ 
tersection by sticking out his left 
hand up to middle of palm at top of 
left side window at night did not 
constitute "plainly visible signal” re¬ 
quired by statute.—McGill v. Baum- 
gart, 288 N.W. 799, >233 Wis. 86. 
Signal partially obstructed 
A truck driver who entered inter- 
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scribed by statute,92 at least if a necessity for such 
signal is reasonably apparent.23 While under some 
statutes it has been held that the purpose of re¬ 
quiring the signal is to protect all drivers whose 
movements might be reasonably affected by the 
change in direction, and not merely to protect ve¬ 
hicles in the rear of the turning motorist,it has 
also been held that the purpose of the regulation is 
to warn following traffic only,95 so that the failure 
to give a proper signal is not negligence per se 
where the collision is with a vehicle approaching 
from the opposite direction.96 

Where two vehicles are approaching in opposite 
directions and the driver of one intends to make a 
left turn into an intersecting street, it is his duty 
so to watch and time the movement of the other 
car as reasonably to insure himself of a safe pas¬ 
sage®*^ either in front or back of such car;9S and he 
must even stop and wait for the passage of the oth¬ 


er car if this is reasonably necessary to avoid dan¬ 
ger.® ^ Under some statutes a motorist may make 
a left turn at an intersection only after affording 
a reasonable opportunity to the driver of an ap¬ 
proaching vehicle to avoid a collision.! 

It is the driver’s duty not to make a left turn 
into or across the path of another vehicle which is 
approaching in the opposite direction and is so near 
at hand that such a turn makes a collision proba- 
ble,2 and this duty exists irrespective of any ques¬ 
tion of right of way.® However, the statute gov¬ 
erning the making of left turns contemplates that 
such a turn may be made notwithstanding other 
automobiles are approaching,4 if the motorist is jus¬ 
tified in believing that such oncoming traffic is 
a sufficient distance away to permit the execution 
of the turn safely prior to the approaching traffic 
reaching the turning point and, if it reasonably 
appears that he has time to make the turn before 


section and turned left onto arterial 
hig-liway, had duty, as to automobile 
approaching from left on arterial 
highway, to signal intention to turn 
to the left even though obstructions 
would prevent motorist from observ¬ 
ing signal except through gateway 
or opening between signboards which 
obstructed view.—^Nystuen v. Spo¬ 
kane County, 77 P.2d 1002, 194 Wash. 
312. 

92. La.—Marsh v. Singletary, 7 La. 
App. 436. 

Signal held insufficleiit 

Even if truck driver put out his 
hand a few feet from intersection 
and immediately withdrew it on 
hearing the sounding of horn of 
plaintiff's overtaking motor vehicle, 
truck driver did not comply with or¬ 
dinance requiring motorist intending 
to turn to give clearly visible signal 
to vehicles in the rear.—Tornabene v. 
Rau, La.App., 34 fio.2d 655. 

93. Cal.—Gunter v. Claggett, 1'51 P. 
2d 271, 65 Cal.App.2d 636. 

Ill.—Baker v. Dowling, 33 KE.2d 608, 
309 IlLApp. 6'72. 

94. Cal.—Fouch V. Werner, 279 P. 
183, 99 Cal.App. 557. 

Ky.—Elliott V. Drury’s Adm’x, 200 
S.W.i2d 141, 304 Ky. 93—Lmdig v. 
Breen, 103 SW.2d 941, 268 Ky. 153. 
42 C.J. p 994 note 1-5 [c]. 

95. Mo.—Pelber v. Union Electric 
Light & Power Co., 100 S.W.2d 
494, 340 Mo. '2O'l—Phillips v. Hen¬ 
son, 30 'S.W.2d 1065, 326 Mo. 282. 

96. Iowa.—^Ryan v. Trenkle, 212 N. 
W. 888, 203 Iowa 443. 

Mo.—^Pelber v. Union Electric Light 
& Power Co., 100 S.W.Sd 494, 340 
Mo. 201—^Phillips v. Henson, 30 S. 
W.2d 1065, 3'26 Mo. 28'2. 

97. La.—Dietrich & Wiltz v. H. T.: 


Cottam & Co., 120 So. 262. 9 La 
App 740. 

Me.—Davis v. Baker, 28 A.2d 740, 139 
Me. 229. 

N.J.—Kidder v. Hoffman, 170 A. 607, 
li2 N.J Misc. 186. 

Wash.—Emanuel v. Wise, 118 P.2d 
969, 11 Wash.2d 198. 

42 C.J. p 997 note 46. 

Motorist held negligent 
Colo.—Thoen v. Public Service Co. of 
Colorado, 146 P.2d 349, 112 Colo. 
126. 

Conn.—Carlin v. Haas, 8 A.2d 530, 
126 Conn. 8. 

La.—Payne v. Prestridge, 133 So. 

■512, 16 La App. 479. 

N.T.—Bustard v. Lunt, 284 N.T.S. 56, 
246 App.Div. 431. 

railure to observe held negligence 
Conn.—Carlin v. Haas, 199 A. 430, 
124 Conn. G'59. 

Iowa.—Parrack v. McGafCey, 251 N. 

W. 871, 1217 Iowa 368. 

Minn.—Sorenson v. Sanderson, 223 N. 

W. 145, 176 Minn. 299, 

Pa.—'Samuelson v. McClelland, 193 A. 

385, 127 Pa Super. 209. 

Speed of other car 

The driver of a motor vehicle as 
he neared intersection with intention 
of making a left turn was hound to 
know that approaching motorist could 
lawfully be approaching at maximum 
speed allowed by law—Jamieson v. 
Taylor, 95 P.2d 791, 1 Wash.2d 217. 

98. Me.—Davis v. Baker, 28 A.(2d 

740, 139 Me. 229—^Pernald v. 

French, 115 A. 420, 121 Me. 4. 

99. La.—Wiltz V. H. T. Cottam & 
Co., 120 'So. 262, 9 La.App. 740. 

Me.—Davis v. Baker, 28 A.2d 740, 
139 Me. 229. 

Va—Reel v. Spencer, 47 S.E.i2d 359, 
187 Va. 530. 

42 C.J. p 997 note 48. 
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'lotorist held negligent 
Wash—Denney v. Power, 293 P. 451, 
159 Wash. 46'5. 

Motorist held grossly negligent 
La—Michiels v. Oser, 139 So, 497, 
19 La App. 24. 

1. Wis.—^De Baker v. Austin, 287 
hT.W. 720, 233 Wis 39 

Reason for statute is to assure a 
proper lookout by the driver of the 
turning automobile.—De Baker v. 
Austin, 287 N.W. 720, 233 Wis. 39. 

The mere signaling by plaintiff 
motorist of his intention to make a 
left turn at intersection was not 
full measure of his duty on observ¬ 
ing defendant's automobile approach¬ 
ing from opposite direction, but ra¬ 
ther right of plaintiff motorist to 
invade path of oncoming automobile 
was subject to his duty to afford 
such automobile a reasonable op¬ 
portunity to avoid a collision.—Bark- 
doll V. Wink, 300 N.W. 233. 238 Wis. 
520. 

2. Cal.—^Miller v. Cranston, 106 P.2d 
9'63. 41 Cal.App 2d 470. 

Ill.—Ofsars v. Interstate Motor 
Freights System Co., 42 ]Sr.E.2d 309, 
3'14 Ill.App. 673. 

Md.—Gudelsky v. Boone, 23 A.'2d 694, 
180 Md. 265. 

42 C.J. p 99'7 note 49. 

Contributory negligence as matter 
of law 

Wash.—^Emanuel v. Wise, 118 P.2d 
9 69, 11 Wash.2d 198. 

3. Wash.—^Webber v. Park Auto 
Transp. Co., 244 P. 718, 138 Wash. 
325, 47 A.L.R. 690. 

4. Ky.—Hilsenrad v. Bowling, 166 

S.W.2d 847, 1292 Ky. 368. 

5. La.—^White v. Neff, App, 11 So. 
2d 289—^White v. American Em¬ 
ployers Ins. Co., App., 197 So. 803. 
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the other car will reach the intersection, he is not 
negligent as a matter of law where, having ob¬ 
served the other vehicle, he proceeds to make his 
turn without looking at it again.® However, if too 
great an interval elapses between the time he makes 
his observation and the time he makes his turn, the 
failure to make proper observation has been held 
to be negligence as a matter of law.7 Where two 
vehicles are approaching an intersection and are 
about equidistant from it and traveling at about the 
same rate of speed, the fact that the driver of one 
vehicle makes a signal by extending his hand, and 
the driver of the other vehicle sees such signal, 
does not charge the latter with notice that the for¬ 
mer intends to turn to the left and cross into the 
intersecting street ahead of him.® 

A statute governing the passing of vehicles going 
in opposite directions has been held not to apply 
to an oncoming automobile and an automobile mak¬ 
ing a left turn into an intersecting highway.® 

Street having neutral ground. An ordinance re¬ 
quiring a vehicle making a left turn on a street 


with neutral ground to stop before leaving the neu¬ 
tral ground and blow his horn has been held to ap¬ 
ply to vehicles making a left turn at an intersection 
where one of the intersecting streets has such a 
neutral ground. 

(2) Position on Highways 

In the absence of a statute to the contrary, a driver 
making a left turn must keep to the right of the center 
of the intersection at all times. 

In the absence of a statute to the contrary, the 
general rule that vehicles shall keep to the right of 
the highway, discussed generally supra § 275, and 
with respect to intersections supra § 356, requires 
that the driver of an automobile making a left turn 
into an intersecting highway shall keep to his right- 
hand side of the street or highway along which he 
has been proceeding until he passes the center of 
the intersection,!! and thereafter shall keep to the 
right-hand side of the street or highway into which 
he is turning.!^ Turning in this manner requires 
that the driver shall not commence to turn before 
reaching the center of the intersection!® and that 


Albility to see further 

The fact that plaintiff could have 
seen further than he did would not 
charge plaintiff with negligrence, pro¬ 
vided plaintiff was justified in sup¬ 
posing that it was reasonably safe 
to proceed after looking- as he did 
look.—^Baker v. Salvation Army, 12 
A.2d 514, 91 N.H. 1. 

G. N.T.—^Feigin v. Malbin, 171 N.T. 

■s. 2415 . 

42 C.J. p 998 note 51. 

(‘Reasonable judgment” 

A motorist could be excused from 
not again looking toward an ap¬ 
proaching automobile before turning 
to the left if the exercise of reason¬ 
able judgment would indicate that 
looking again was unnecessary, but 
reliance on mere “figuring” as to the 
speed with which the automobile was 
approaching was not the exercise of 
“reasonable judgment.”—^De Baker v. 
Austin, '287 N-W. 720, 233 Wis. 39. 

7. Mich.—^Lemieux v. Ondersma, 289 
ISr.W. 218, i291 Mich. 469. 

RCotorists held negligent 

Mich.—^Lemieux v. Ondersma, 289 N. 

W. 218, 291 Mich 469. 

Wash—Jamieson v. Taylor, 95 P.'2d 
791, 1 Wash.2d 217. 

8 . n.T.—^R ounds v. Fitzgerald, 202 
N.Y.'S. '595, 207 App.Div. 534, af¬ 
firmed 14'7 N.E. 199, 239 N.T. 568. 

42 C.J. p 998 note 6i2. 

9. Iowa.—^Enfield v. Butler, 264 N.W. 
546, 221 Iowa 615. 

N.H.—L’Esperance v. Sherburne, 155 
A. 203. 85 N.H. 103. 

10. La.—Justin v. Charley Cabs, 
App., 157 So. 283. 


Failure held negligence 
La.—^Hero v. Toye Bros. Yellow Cab 
Co., App., 19 So.2d 887—Tarleton- 
Gaspard v. Malochee, 133 So. 409, 
16 La.App. 527. 

11. Cal.—Dungey v. Pacific Electric 
Ry, Co., 117 P2d 376, 47 Cal.App. 
2d 94. 

Conn.—^Berman v. Stancliff, 167 A. 
728, 117 Conn. 218. 

Iowa.—Mansfield v. Summers, 270 N. 

W. 417, 222 Iowa 837. 

N.M.—Greenfield v. Bruskas, 68 P.2d 
921, 41 N.M. 346. 

Wash.—^Levine v. A, A. Owen Lum¬ 
ber Co., 84 P.2d 353, 196 Wash. 673. 
42 C.J. p 998 note 64. 

What constitutes center 

(1) Under some statutes the center 
of an intersection has been defined as 
“the meeting point of the medial 
lines of the highways intersecting 
each other.”—Solko v. Jones, 3 P.2d 
1028, 117 Cal.App. 372. 

42 C.J. p 998 note 54 [a]. 

(2) The term “center point” as 
used in statutes and ordinances 
should not be arbitrarily and in¬ 
variably construed as a geometrical 
proposition; in fact, regard must 
be had to the course which traffic 
passing in the various directions 
through the intersection may normal¬ 
ly be expected to take, and where 
there is an irregular or abnormal in¬ 
tersection that circumstance must be 
taken into consideration.—^Holt v. 
Walsh, 174 S.W.ad 657, 180 Tenn. 
30'7. 

(3) Where highway did not have 
uniform width but flared out from 
its normal width as it intersected 
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with another highway, and the curve 
to the south where it joined other 
highway was longer and more grad¬ 
ual than curve to the north, the cen¬ 
ter of the highway was to be deter¬ 
mined by drawing a center line start¬ 
ing at midpoint of road where it be¬ 
gins to widen, continuing such line 
so that at all points it would be 
equidistant from edges until highway 
merges into other highway and 
thereafter equidistant from lines rep¬ 
resenting projection of edges of such 
highway into other highway on sub¬ 
stantially same arc at which edges 
meet it, until such center line inter¬ 
sects center line of other highway.— 
Decker v. Roberts, 12 A.2d 541, 126 
Conn. 478. 

12. Cal.—Simonsen v. L. J. Christo¬ 
pher Co., 200 P. 615, 186 Cal. 786. 

42 C.J. p 998 note 65. 

Entirely to right of center of high¬ 
way 

The driver of an automobile with¬ 
in an intersection for a left turn 
must turn so that automobile is en¬ 
tirely to right of center of highway 
which he is entering at time he is 
entering it, and if in course of mak¬ 
ing left turn and entering intersect¬ 
ing street all or part of automobile 
is to left of center of intersecting 
street, the driver is violating the 
law and the violation constitutes 
negligence if a pedestrian crossing 
street is thereby endangered—^Holt 
v. Basore, Ind.App., 77 N.E.2d 903. 

13. Ga.—^Idle Hour Club v. Robin¬ 
son, 157 S.E. 126, 42 Ga.App. 650. 

Wash.—^Levine v. A. A. Owen Lumber 
Co., 84 P.2d 353, 196 Wash. 673. 
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the driver shall pass around or to the right of the 
center of the intersection, such center being on his 
left at all times while he is turning and ordinary- 
care has been held to require that a turn to the left 
should be made in this manner,particularly where 
the crossing or intersection is congested with other 
vehicles and pedestrians.^® Thus, the operator 
should not cut the corner^^ by passing inside of, in¬ 
stead of around, the center of the intersection 
nor should he cross the center of the intersection.^^ 

The duty of keeping to the right, in making a 
left turn, until the center of the intersection has 
been passed has been held to exist independently of 
any statutory regulations but traffic statutes and 


ordinances have very generally provided expressl> 
that a left turn shall be made in the manner in¬ 
dicated,and in many instances have gone further 
and expressly prohibited making such a turn in the 
manner usually referred to as cutting the corner .22 
Observance of such regulations is obligatory on, 
the operator of an automobile,*23 and in a number 
of jurisdictions it has been held that nonobservance 
of such rules and regulations constitutes negli- 
gence,24 or negligence per se or as a matter of 
law,25 unless there is a valid excuse for nonobserv- 
ance,26 as where the exigencies of the situation jus¬ 
tify a departure from the prescribed mode of mak¬ 
ing the tum.27 It has also been held that a driver 


14. TJ.S.—^Weakley v. U. S., C.C.A. 
Va, 15S F.2d 703. 

Pa.—Cortright v. American Ice Co., 
89 Pa.'Super. 373. 

4-2 C.J. p 998 note 56. 

15. Pa—Gillespie v. Shafer, ■69 Pa. 
Super. 389. 

16. Wash.—Stubbs v. Molberget, IS2 
P. 936, 108 Wash. 89, 6 A.L.R. 318. 

17. K.M.—Greenfield v. Bruskas, 68 
P.2d 921, 41 NM. 346. 

42 C.J. p 999 note 59. 

Right of way as immaterial 
Pact that defendant had right of 
way at intersection did not license 
him to cut corner,—^Lein v. John 
Morrell & Co.. '224 N.W. 576. 20'7 
Iowa 1271. 

Starting to cut a corner in viola¬ 
tion of traffic regulations has been 
held to be negligence although the 
driver changed his mind before he 
reached the center of the street from 
which he was turning—'Squier v. 
Davis Standard Bread Co., 185 P. 
391, 181 Cal. 633—42 C.J. p 1000 note 
72. 

18. N.M.—Greenfield v. Bruskas, 68 
P.2d 9:21, 41 N.M. 346. 

42 C.J. p 999 note 60. 

19. Wash.—Wilbert v. Sturgeon, 204 
P. 185, 118 Wash. 551. 

20. Ind.—^Reitz v. Hodgkins, 112 N. 
E. 386, 185 Ind. 163. 

Necessity for turning 
Apart from statute It has been held 
that a motorist approaching a junc¬ 
tion with the intention of making a 
left turn should refrain from begin¬ 
ning such turn before it is reason¬ 
ably necessary to do so, having due 
regard for the angle of the junction 
and the general condition of the mer¬ 
ger of the two roads.—Elliott v. 
Drury’s Adm’x, 200 S,W.2d 141, 304 
K.y, 93. 

21. Tex.—Childers v. Eureka Laun¬ 
dry & Dye Works, Civ.App., 33 
S.W.2d 784, error refused. 

4'2 C.J. p 999 note 65. 


Statute held inapplicable 

In action involving collision be¬ 
tween oncoming automobile and au¬ 
tomobile making left turn ini o inter¬ 
secting highway, statute prohibiting 
cutting of corners was inapplicable, 
since no automobile was appioaching 
on intersecting highway.—^Enfield v 
Butler, 264 N.W. 546, i221 Iowa 615. 

22. Wis.—Foster v. Bauer, 180 N.W. 
817, 173 Wis 231. 

42 C.J p 999 note 66. 

23. Ill.—Topping V. Ward, 6 N.E.2d 
'257, 287 IllApp. 636 

Mich.—Garton v. Powers, 233 N.W. 
373, 25.2 Mich. 442. 

N.M.—Greenfield v. Bruskas, 68 P.2d 
921, 41 N.M. 346. 

Vt.—^Leclair v. Boudreau, 143 A. 401, 
101 Vt. 270, 63 A.L.R. 1427. 

42 C.J. p 999. note 67. 

Running automobile substantially 
to center of intersection before mak¬ 
ing left turn was held not com¬ 
pliance with statute requiring auto¬ 
mobile to run "beyond center of in¬ 
tersection "—Childers v. Eureka 
Laundry & Dye Works, Tex Civ.App., 
‘13 S.W.2d 784, error refused. 

24. Cal.—^White v. Barker Bros. 55 
P.2d 248, 12 CalApp.2d 164—Solko 
V. Jones, 3 P.2d 1028, 117 Cal.App. 
372—Brown v. Yocum, 298 P. 845, 
113 Cal.App. 621. 

Ind.—Holt V. Basore, App., 77 N.E. 
2d 903. 

La.—^Abel v. Gulf Refining Co., App., 
143 So. 82—Jones v. Ouachita Bak¬ 
ing Co., 128 So. 561, 14 La App. 
415 

Vt.—Parro v. Meagher, 184 A. 885, 
108 Vt. 18t2. 

Va.—Tignor v. Virginia Electric & 
Power Co., 184 S E. 234, 166 Va. 
'284. 

25. Cal.—Petersen v. Lewis, 42 P.2d 
311, 2 Cal.2d 5'69—Gunter v. Clag- 
gett, 151 P2d 2-71, 65 Cal.App.2d 
636—Emery v. Los Angelos R. Cor¬ 
poration, 143 P.2d lli2, 61 Cal.App. 
2d 455—^Wheeler v. Buerkle, 58 P. 

I 2d 230, 14 CalApp.2d 368, 
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Colo.—^Zang v. Wright, I23 P.2d 680, 
93 Colo. SO. 

Conn.—^Decker v. Roberts, 3 A.2d 855, 
125 Conn. 150. 

Ga.—Idle Hour Club v. Robinson, 
157 S.E. 126, 42 Ga.App. 6 50. 

Iowa.—Mansfield v. Summers, 270 N 
W. 417. 222 Iowa S37~Wilson v. 
Long, 2G6 N.W. 482, 221 Iowa 668— 
Lang V. Kollasch, 256 N.W, 493, 
218 Iowa 391. 

Mich.—Benson v. Tucker, 233 N.W. 
354, 252 Mich. 385. 

Mont.—Marsh v. Ayers, 260 P. 702, 
80 Mont. 401. 

N M.—Greenfield v. Bruskas, 68 P. 

2d 921, 41 N.M. 346. 

Wis.—Balvoll V Pinnow, '208 N.W. 

46'6, 189 Wjs 535. 

42 C.J. p 999 note 68. 

No limitation, exception, or extension 
Courts must apply statute requir¬ 
ing operator of vehicle in turning 
left at an intersection to keep to 
right of center, in accord with the 
intent expressed in statute without 
limitation, exception, or extension — 
Sagor V. Joseph Burnett Co., 190 A 
258, 122 Conn. 447. 

26. Cal.—Dungey v. Pacific Electric 
Ry. Co., 117 P.2d 375, 47 Cal.App. 
2d 94. 

Cumbersomeuess of truck held no 
excuse 

La —Abel v. Gulf Refining Co., App., 
143 So. 82. 

Xncouveulence no excuse 
Cal.—^Dungey v. Pacific Electric Ry. 
Co., 117 P.2d 375, 47 Cal.App 2d 94. 

27. Cal.—^Emery v. Los Angeles R. 
Corporation, 143 P.2d 112, 61 Cal. 
App.2d 455. 

42 C.J. p 1000 note 69. 

Physical impossibility 
Va.—Birtcherds Dairy v. Randall, 23 
iSE.2d 229, 180 Va. 311. 

Angle of f.utersection 

(1) Ordinance requiring motorist 
making left turn at intersection to 
go beyond the center of the inter¬ 
section before passing to the right 
1 thereof would not require that truck 
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cutting the corner in making a left turn is charged 
with the duty of seeing any vehicle which would 
not have been placed in a position of danger had 
he made a lawful left turn.^S In some jurisdic¬ 
tions, however, such nonobservance is regarded as 
merely evidence of negligence^s or as prima facie 
negligence.30 So, making the turn in an improper 
manner may warrant a finding of negligence,^! es¬ 
pecially where the operator also makes the turn 
at an excessive speecL32 

On the other hand, under some statutes it is not 
necessary that a motorist making a left turn pass to 
the right of the center of the intersection without 
turning, it being sufficient that he enter the inter¬ 
section from the right half of the roadway he is 
leaving and leave the intersection on the right half 
of the roadway he is entering.33 In fact, under 
some statutes a motorist making a left turn is re¬ 
quired to pass to the left of the center of the in- 
lersection,34 but substantial compliance, in the light 
of the circumstances, is sufficient ;35 and this rule 
need not be observed where the situation is such 
that to follow it would create a situation of im¬ 
minent danger from which it would be all but im¬ 
possible for the driver to escape.36 Under a re¬ 


quirement that the motorist must pass immediate¬ 
ly to the left of the center of the intersection, pass¬ 
ing as closel 3 ’ as practicable to the left of the cen¬ 
ter of the intersection, the motorist must not cut 
the comer short and a violation of the re¬ 
quirement in this respect has been held to be neg¬ 
ligence as a matter of law.38 

Approach on lane near center of road. It is gen¬ 
erally required that one making a left turn must 
approach the intersection from the portion of the 
right half of the roadway nearest the center line 
thereof ;39 but a violation of this rule is not nec¬ 
essarily negligence.'^O In any event the require¬ 
ment is inapplicable to roads having but two lanes.'^! 

Exception as to local regulation, signal, or sign. 
While directions of officials, such as highway offi¬ 
cials, police authorities, or local municipal bodies, 
where contrary to the express provisions of law as 
to the mode of turning, afford no protection to driv¬ 
ers following such directions,^^ under a provision 
of the statute to that effect the requirement that a 
motorist keep to the right of the intersection of the 
centers of the intersecting highways does not ap¬ 
ply when the motorist is otherwise directed by 
a local ordinance or traffic officer, signal, or sign.‘^3 


driver drive beyond the mathematical 
center of the intersection, where 
streets met at angles and it would 
be impracticable to do so.—^Pelber v. 
Union Electric Light & Power Co., 
100 S.W.2d 494, 340 Mo. 201. 

02) But it has been held that stat¬ 
ute respecting left turn by automo¬ 
bile at intersection includes all in¬ 
tersections, whether at right angles 
or otherwise.—Solko v. Jones, 3 P.2d 
1028, 117 Cal.App. 372. 

28. Mont.—Marsh v. Ayers, 260 P. 
702, 80 Mont. 401. 

29. U.S.—Weakley v. U. S., C,C.A. 
Va., 15S F2d 703. 

42 C.J. p 10-00 note 70. 

30. Me.—Rouse v. Scott, 164 A. 872, 
132 Me. 2i2. 

42 C.J. p 1000 note 71. 

31. Ind.—Reitz v. Hodgkins, 112 N. 
E 3S6, 1S5 Ind. 163. 

Me.—Reid v. Walton, 168 A. 876, 132 
Me 209. 

32. Ind—Reitz v. Hodgkins, 112 1*7. 
E. 386, 185 Ind. 163. 

42 C.J. p 999 note 63. 

33. Kan.—Gabel v. Hanby, 193 P.2d 
239, 165 Kan. 116. 

Ohio.—Gratziano v, Grady,- App, 78 
N.E 2d 767. 

Or.—Austin v. Portland Traction Co., 
182 P.2d 412. 

Sue care 

Where statute requiring motorist 
intending to make left turn to pass 
to right of and beyond center before 

60 C. J.S.-58 


turning was changed so as not to 
prescribe the motorist’s course ex¬ 
cept as to entering and leaving the 
intersection, the change did not au¬ 
thorize a motorist making left turn 
to proceed negligently without ex¬ 
ercise of due care; and whether due 
care requires the motorist to pass 
around the center of the intersection 
will depend on the conditions exist¬ 
ing at the time—Pierce v. Dencker, 
294 N.W. 781, 229 Iowa 479. 

34. Pa.—^Richards v. Warner Co., 
166 A. 496, 311 Pa. 50, 87 A.L.R. 
1'559. 

Wis.—Dinger v. McCoy Transp. Co., 
29 N.W.2d 60, 351 Wis. 265. 

35. U.S.—Schwartz v. Eitel, C.C.A. 
Wis., 132 F.2d 760. 

Very narrow roads 

U.S.—Schwartz v. Eitel, supra. 

36. Wis.—^Eberdt v. Muller, 3 N.W. 
■2d 763, 240 Wis. 341. 

Junction of diverging curves 

The statute requiring left turn to 
left of center of highway intersec¬ 
tion is inapplicable to intersection of 
county trunk road with end of town 
road entering trunk road by two 
leads following diverging curved 
lines.—^Eberdt v, Muller, supra. 

37. Wis.—Dinger v. McCoy Transp. 
Co, '29 N.W.2d 60. '251 Wis. 265. 

38. Wis.—Dinger v. MoCoy Transp. 
Co., supra. 

39- Cal.—Miller v. Cranston, 106 P. 
2d 963, 41 CaLApp.2d 470—^Wheeler 
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V. Buerkle, 58 P.2d 230, 14 Cal. 
App 2d 368. 

La.—Tornabene v. Rau, App., 54 So, 
2d 65*5. 

Pa.—Richards v. Warner Co., 166 A. 

496, 311 Pa. 50, 87 A.L.R. 1559. 
Wash.—Peterson v. Mayham, 116 P. 

2d 259, 10 Wash.2d 111. 

Knle of keeping close to right side 
held inapplicable 

Mo.—Melber v. Yourtee, 203 SW.2d 
7i27—^Kenney v. Ho err, 23 S.W.2d 
96, 324 Mo. 36S—Bennett v. Cauble, 
App., 167 S.'W.2d 959—^Frees v. Ho- 
sack, App., 119 S.W.2d 460. 

40. U.S.—Schwartz v. Eitel, C.C.A., 
Wis.. 132 F.2d 760. 

Pa.—Richards v. Warner Co., 166 A- 
496, 311 Pa. -50, 87 A.L.R. 1559. 

41. Pa.—Miller v. Southern Asphalt 
Co., 171 A. 472, 314 Pa. 2S9. 

42. Wis.—^Day v. Pauly, '202 N.W. 
363, 1S6 Wis. 189. 

One-way street 

Mere designation by ordinance of 
street as one-way street did not of 
itself sanction deviation from stat¬ 
utory requirement that vehicles mak¬ 
ing left turn pass to right of center 
of intersection— Kenney v. Hoerr, 23 
S.W.i2d 9*6, 324 Mo. 368. 

43. Conn.—Squires v. Wolcott, 62 A. 
2d 305, 133 Conn. 449. 

Xtines on pavement 

The word “sign,” as used in stat¬ 
ute providing that any person shall 
1 at intersection of public highway- 
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However, a traffic officer's signal to proceed, with¬ 
out any indication of the course to be taken, does 
not justify a driver in making a left turn by cut¬ 
ting the corner to the left of the center of the in¬ 
tersection.^^ Apart from, or without reference to, 
statute it has been held that a motorist’s violation 
of the rule that the approach to an intersection at 
which a left turn is planned should be made from 
the portion of the right half of the roadway nearest 
the center line thereof is not negligence where the 
approach is so made by order of the police authori- 

ties.45 

Triangular junction. The rule that a left turn 
must be made to the right of the center of the in¬ 
tersection has been held not to apply with the same 
force and effect to a triangular junction with two 
diverging ways in and out of the intersection, so 
that nonobservance of the rule is not negligence as 
a matter of law.^® So, where the traveled portion 
of a road forks at a point where it meets, but does 
not intersect, another highway, one who is travel¬ 
ing along such road and intends to turn left on the 
other highway is not negligent as matter of law in 
taking the left fork and entering the highway there¬ 
from.'*'^ 

The duty to pass to the left of cm overtaken ve¬ 
hicle, considered supra § 326, does not justify a 
driver, who overtakes another vehicle at an inter¬ 
section where he desires to make a left turn, in cut¬ 
ting the corner.'*® 

Using short cut. It has been held that a driver 
approaching a diagonal intersection of roads and 
desiring to turn to his left on the intersecting road, 
which turn by reason of the direction of the roads 


involves almost a complete turn around, is negligent 
where, instead of following the usual rule of pass¬ 
ing around the intersection, he drives across an 
unused and private short cut on private property 
and enters the intersecting street therefrom.^® 

Where a boulevard having two roadimys separat¬ 
ed by a park in the center, one roadv/ay being re¬ 
served for travel in each direction, is regarded as 
two separate highways, it is the duty of one who is 
turning to his left from an intersecting street into 
the roadway designated for travel in the direction 
into which he is turning to pass to the right of and 
around the center of the intersection of such road¬ 
way and the street from which he turns.^® 

Collision outside of intersection. Where a colli¬ 
sion occurs between a car which has made a left 
turn at an intersection and another car proceeding 
in the opposite direction along the highway into 
which the first car has turned, the car which made 
the turn then being on the wrong side of the high¬ 
way, the improper method of making the turn is a 
matter proper for consideration in determining 
whose negligence caused the accident, although the 
actual collision occurred some distance away from 
the intersection and if the accident would not 
have occurred but for defendant cutting the cor¬ 
ner, his negligence in doing so is properly regarded 
as the proximate cause of the accident.^^ So also 
a driver who, intending to make a left-hand turn 
by cutting the corner, turns to his left side of the 
street on which he is proceeding is chargeable with 
negligence causing or contributing to a collision, 
occurring before he reaches the intersection, be¬ 
tween his vehicle and another vehicle which has 


keep to riffht of intersection of cen¬ 
ters of such highways when turning 
to left, except when otherwise di¬ 
rected by local ordinance or traffic 
officer, signal or sign, includes lines 
upon pavement placed there for pur¬ 
pose of directing traffic.—Squires v. 
Wolcott, supra. 

44. Conn.—^Hensen v. Connecticut 
Co., 118 A. 464, 98 Conn. 71. 

42 C.J. p 1001 note 74. 

45. Pa.—^Richards v. Warner Co., 166 
A. 496, 311 Pa. 50, 8'7 A.L..R. 1559. 

46. Mass.—Falk v. Carlton, 170 N.E. 
•51, 270 Mass. 213. 

Forking roads as separate ways 
Where constant and customary 
flow of travel, with public officers' 
acquiescence, has established two 
well-deflned diverging ways in and 
out of road intersection, accompanied 
by practical nonuser of triangle be¬ 
tween them, the forking roads be¬ 
come separate ways, and statute re¬ 


quiring vehicle driver to pass beyond 
meeting point of medial lines of in¬ 
tersecting ways in turning to left 
must be interpreted accordingly.— 
Tibbetts v. Harbach, 198 A. 610, 135 
Me. 39-7. 

Turn held not negligent 

Where county highway, a short 
distance before intersection with pri¬ 
mary highway, was constructed in 
form of a T, so that traffic on coun¬ 
ty highway could proceed straight 
into intersection, or could approach 
intersection on a rounding left curve 
or a rounding right curve, and au¬ 
tomobile which contained plaintiff 
and which was traveling on primary 
highway and which was approaching 
intersection from right of defendant 
traveling on county highway, collided 
with defendant’s automobile which 
was making left turn into intersec¬ 
tion, defendant was not negligent in 
approaching intersection on the 
rounding left curve instead of pro- 
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ceeding straight into Intersection and 

then making left turn.—Swope v. 

Todd, 1 N.W.2d 200, i231 Iowa 352. 

47. Cal.—Lawrence v. Goodwill, 186 
P. 781, 44 Cal.App. 440. 

42 C.J. P 1001 note 79. 

48. Mich.—^Wilson v. Johnson, 161 
N.W. 924. 195 Mich. 94. 

4i2 C.J. p 1001 note 76. 

49. Cal—Martinelli v. Bond, 183 P 
463, 42 Cal.App. 213. 

50. Colo.—^Bartlett v. Hammond, 230 
P. 109, 76 Colo. 171. 

Nature of Intersection or intersec¬ 
tions resulting from crossing of 
street and boulevard having two 
separate roadways separated by 
park see supra § 351. 

51. Mass.—^Rice v. Lowell Buick Co., 
:1'18 N.E. 185, 229 Mass. 53. 

42 C.J. p 1001 note 81. 

52. Cal.—Perez v. Hartman, 179 P. 
706, 39 Cal.App. 601. 
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been following it,53 or which has approached in the 
opposite direction.54 However, where a collision 
between two cars traveling in opposite directions 
occurs before the car which intended to make a 
left-hand turn has reached the intersection, and 
after the car which did not intend to make the turn 
has crossed it, and the car which intended to turn 
was then on its proper side of the highway, the 
statutory duty of the driver of such car with re¬ 
spect to the mode of making the turn is not a prop¬ 
er matter for consideration.55 

. § 368. Acts in Emergencies 

A motorist confronted at an intersection by an emer¬ 
gency not of his own making is not held to the same 
accuracy of judgment as would ordinarily be required. 


In accordance "wnth the rules as to the duties and 
liability as to acts of motorists in emergencies gen¬ 
erally, considered supra § 257, a motorist who is 
confronted at an intersection by a sudden emergen¬ 
cy not of his own making and not due to any fault 
on his part is not held to the same accuracy of judg¬ 
ment as would be required of him under ordinary 
circumstances.^® However, where the motorist cre¬ 
ated the emergency, or brought about the perilous 
situation, through his own negligence he cannot 
avoid liability for an injury on the ground that his 
acts were done in the stress of emergency.®^ 

§ 369. Liability for Injuries at Crossings and 
Intersections 

The operator of a motor vehicle fs liable for inju¬ 
ries proximately caused by his negligence at a crossing 


53. N.T.—^Mendleson v. Van Rens¬ 
selaer. 103 N.T.S. 578, 118 AppDiv. 
516. 

42 C.J. p 1001 note 83. 

54. Tex—Thrush v. Lingo Lumber 
Co., Civ.App., 262 S.W. 551. 

55. Conn.—^Koehler v. Kendall, 135 
A. 390, 104 Conn. 410. 

42 C.J. p 1002 note 85. 

56. U.S.—Chlipala v. A, A. Morrison 
& Oo., D C.Pa., 44 F Supp. 894, af¬ 
firmed. C.C.A., 132 F.2d 320. 

Cal.—Bennett v. Hardy, 291 P. 903, 
108 Cal.App. 473. 

La—^Clark v. De Beer, App., 188 So 
517—Jimes v. Fidelity & Casualty 
Co. of New York, App,, 163 So. 421, 
Mich.—Tregonning v. Castantini, 220 
NW. 171, 243 Mich 233. 

N.M.—^Crocker v. Johnston, 95 P.2d 
1214, 43 N.M. 469. 

Wash.—Mahoney v. Canafax, 162 P. 
2d 903, 23 Wash.2d 869—Winston v. 
Bacon, 111 P.2d 764, 8 Wash.2d 
'216. 

Wis—^Driessen v. Moder, 289 N,W. 

689, 233 Wis. 416. 

42 C.J. p 100'2 note 87. 

Mere failure to decide correctly on 
a course of action when unexpectedly 
confronted with sudden peril has 
been held not negligence per se.— 
Morin V. Kreidt, 164 A. 799. 310 Pa. 
90—^Korenkiewicz v. York Motor Ex¬ 
press Co., 10 Ai2d 864, 138 Pa.Super. 
210 — ^Ford V. Reinoehl, 182 A. 120, 120 
Pa.Super. 285. 

Reason for rule 

“The minds and muscles of men do 
not act with instantaneous efficiency 
when faced by some unlocked for 
emergency.'*—Otey v. Blessing, 197 
S.E. 409, 411, 170 Va. 542. 

Test of coiLduct 

(1) If the motorist confronted by 
an emergency not of his own making 
acted as a man of reasonable pru¬ 
dence might have done, he is not 
guilty of negligence.—Otey v. Bless¬ 
ing, suprcu 


('2) “In such a situation a person 
is not expected to exercise his full 
judgment and reasoning faculties. 
If he exercised the care and caution 
in an emergency which an ordinarily 
prudent person would have exercised 
under similar circumstances, he is 
not negligent because he fails to ex¬ 
ercise the best judgment.*’—Pope v. 
Locascio, 126 So. 727, 729, 13 La. 
App. 304, followed in Pope v. Locas¬ 
cio, 126 So. 7'29, 13 La.App. 304. 

Situations held emei^eucies 
Cal.—Groat v. Walkup Drayage & 
Warehouse Co., 68 P.2d 200, 14 Cal. 
App.2d 3'50. 

Ky,—Consolidated Coach Corporation 
V. Hopkins’ Adm’r, 37 SW.2d 1, 238 
Ky, 136. 

La.—CarkufC v. Geophysical Service, 
App., 179 So. 490, 

Pa.—Lieb v. Wawa Dairy Farms, 194 
A, 758, 129 Pa.Super. 70. 

Wis.—Schemm v. Bruch, 29 N.W.2d 
•66, 251 Wis. 229—^Klas v Fenske, 
22 N.W.2d 596, 248 Wis. 534. 

Situations held not emergencies 
La.—Stone v. Baton Rouge Yellow 
-Cab Co., 124 So. 778, 12 La.App. 
5'30. 

Pa.—^Pittsburgh Corrugated Paper 
Box Co. V. Luterman, 156 A. 631, 
102 Pa.Super. 297. 

Particular conduct held not negli¬ 
gence 

(1) In general. 

Conn.—^Martin v. Holway, 14 A.2d 38, 
li26 Conn. 700. 

Kan.—Revell v. Bennett, 176 P.2d 
538, 162 Kan. 345. 

La.—Lopez v. Bertel, App., 19 S So- 
IS'5—Hill v. Mickel, App., 139 So. 
672, modified on other grounds 141 
So. SOS. 

Pa.—Miller v. Southern Asphalt Co., 
171 A 472, 314 Pa. 289. 

(2) Driver swerving sharply to the 
wrong side of the highway. 

La—^Austin, v. Baker-Lawhon & 
Ford, App., 188 So. 416, followed 
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in Standard Gin & Manufacturing 
Co. V. Baker-Lawhon & Ford, ISS 
So. 420 and Employers Casualty 
Co. V. Baker-Lawhon & Ford, 188 
So. 421—^Community Stores of Lou¬ 
isiana V. Kelly, App., 141 So. 4S5— 
Martens v. Penton, 130 So. 354, 15. 
La.App, 35, followed in 130 So. 
360, 15 La.App. 60, and 130 So. 360, 
(two cases) 15 La.App. 61—Martin 

V. Cazedessus, 130 So. 129, T5 La. 
App. 100. 

N H.—Dunsmore v. Ralston Purina 
Co., 10 A.2d 6'6'5, 90 N.H. 470. 

(3) Increasing speed. 

La.—Pope V. Locascio, 126 So. 727,. 
13 La App. 304, followed in Pope v. 
Locascio, 126 So. 729, 13 La.App, 
304. 

Wash.—Hook v. Kirby, 27 P.2d 567. 
175 Wash. 352. 

57. Iowa—Bletzer v. Wilson, 276 N,. 

W. 836, 224 Iowa 884. 

La.—Adams v. Burnett, App., 150 So. 
403. 

Nev.—^Botts V. Rushton, 172 P.2d 147. 
Vt.—Rich V. Hall, 181 A. 113, 107 
Vt. 455. 

Motorist held not relieved from neg¬ 
ligence for his acts arising from: 

(1) Driving on wrong side of road. 
—Fallon V. Collier, 61 A.2d 599, 133, 
Conn. 370. 

(2) Failure to keep car under con¬ 
trol.—^Van Den Heuval v. Plews, 289' 
N.W. 290, 291 Mich. 670. 

(3) Failure to reduce speed—Pick¬ 
ard V. Morris, 13 A.2d 609, 91 N.H.. 
65. 

(4) Failure to see other vehicle.—«- 
iStacey v. Patzloff, 295 NW. 287, 67 
S.D. 503. 

(5) Failure to sound horn or apply 
brakes.—Kaough v. Hadley, La.App., 
165 So. 748. 

(6) Failure to yield right of way—. 
Ziemke v. Faber, 266 N.W. 217, 221 
Wis. 51(2. 
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or Intersection; but he cannot recover for injuries to 
’Which his negligence contributed. 

The rules affecting the liability of motorists for 
injuries resulting from the operation of motor ve¬ 
hicles generally, considered supra §§ 250-258, have 
been applied to injuries resulting from the opera¬ 
tion of motor vehicles at crossings or intersec- 
tions.58 Thus, the operator of an automobile is an¬ 
swerable in damages for injuries which have been 
proximately caused by his negligence in operation 
of his car at a crossing or intersection 9 but, al¬ 
though the operator may have been negligent, he 


is not liable for injuries which were not proxi¬ 
mately caused by his negligence,as where there 
is an intervening cause, a new and independent 
force, which breaks the causal connection between 
the original negligence and the injury.61 

Contributory negligence. In accordance with the 
rule relating to the contributory negligence of mo¬ 
torists generally and the effect thereof, considered 
infra § 462, a motorist cannot recover for injuries 
to himself or to his car received in an intersection¬ 
al accident to which negligence on his part contrib- 
uted62 unless recovery can be based on the last 


58. La.—iScharfenstein Coal Co. v. 
Claiborne, 135 So. 744, 17 La.App. 
212 . 

tTo neg'lig'eiice 

(1) The fact that an automobile at 
an intersection has caused an injury 
does not give rise to liability in the 
absence of negligence in connection 
with the operation or management 
of the automobile. 

La.—Scharfenstein Coal Co. v. Clai¬ 
borne, supra. 

JMich,—Russo V. City of Grand Rap¬ 
ids, 238 N.W. 273, 255 Mich. 474. 

(2) Thus, where automobile colli- 
zSion at street intersection occurred 
because traffic signal, being out of 
.order, showed green light to both 
.drivers, neither party should recover. 
—Scharfenstein Coal Co. v. Clai¬ 
borne, 135 So. '744, 17 LaApp. 212. 

(3) The fact that city truck was 
standing near street intersection to 
,sand intersection was held not to 
iTender city liable for pedestrian’s 
.death, even if standing truck con- 
-tributed to accident.—Russo v. City 
.of Grand Rapids, 238 N.W. 273, 255 
Mich. 474. 

<59. Cal.—^Maus v. Scavenger Pro¬ 
tective Ass’n, 39 r.'2d i200, 2 Cal. 
App 2d '624—Coverrubias v. Brown, 
38 P.2d 414, 2 Cal.App.2d 658, 
Colo.—^Knaus v. Yoder, '52 P.2d 1152, 
98 Colo. 1—^Srickey v. Herring, 41 
P.2d 298, 96 Colo. 181. 

G-a.—Laseter v. Clark, 189 S.E. 26'5, 
54 G-a.App. 669. 

Mich.—^Waling v. City of Detroit, 13 
N.W.i2d 1246. 308 Mich. 163. 

N.Y.—^Wheatley v. Boyce, 300 N.T.S. 
117, 165 Misc. 512. 

Pa.—^Magasiny v. T. M. Smithian 
Trucking Co., 170 A. 397, 112 Pa. 
Super. 267. 

S.D.—Robertson v. Hennrich, 29 N.W. 
2d 329. 

Tex.—^Postal Telegraph <& Cable Co. 

V. Paper, Civ.App., 108 S.W.2d 259. 
Wash.—^Warner v. Keebler, ,94 P.2d 
175, 200 Wash. 608. 

Wis.—^Ziemke v Faber, 266 N.W. 

219, 221 Wis. 517. 

42 C.J. p 1002 note 88. 

not Involved in accident 
One who negligently operated his 


automobile at a street intersection 
and thereby caused an accident was 
liable therefor even though his car 
was not directly Involved in such 
accident.—Mayer v. Mellette, 114 N. 
B. 241, 65 Ind.App. 54—42 C J. p 
1005 note 11. 

60. Cal.—^Ackerman v. Griggs, 293 
P. 115, 109 Cal.App. 365. 

Ga.—Laseter v. Clark, 189 S.E. 205, 
54 Ga.App. 669. 

La.—Jones v. Indemnity Ins. Co. of 
North America, App., 178 So. 702 
—Mathes v. Schwing, 119 So. 577, 
19 La.App. 680, affirmed 123 So. 
156, 11 La.App. 5, 19 La.App. 080, 
set aside on other grounds 125 
So. 121, 169 La. 272. 

Md.—Belle Isle Cab Co. v. Pruitt, 49 
A 2d 537. 

Minn.—^Wilmes v. Mihelich, 25 N.W. 

2d 833, 223 Minn. 139. 

N.Y.—Balfe v. Kramer, 291 N.Y.S. 

842, 249 App.Div 746. 

N.C.—Reeves v. Staley, 18 S.E 2d 
239, 220 N.C. 573. 

Vt.—Beatty v. Dunn, 154 A. 770, 103 
Vt. 340, reargument and remand 
denied 157 A. 823, 103 Vt. 439. 

42 C.J. p 1003 note 89. 

Gl. Pa.—Grande v. Wooleyhan 

Transp. Co., 46 A.2d 241, 353 Pa. 
635. 

Act of plaintiff in immediately ac¬ 
celerating automobile after slowing 
down before reaching intersection 
would not constitute new independ¬ 
ent cause of collision.—Butler v. 
Herring, Tex Civ.App, 34 S.W.2d 307. 
Intervening cause h.eld insufficient 
Pa.—Grande v. Wooleyhan Transp. 
Co., 46 A.2d 241, 353 Pa. 535. 

62. Ark.—Connor v. Coughlin, 92 S. 

W.2d 380, 192 Ark. 528. 

D.C.—Brown v. Clancy, Mun.App., 43 
A.2d 296. 

Ill —Ofsars V. Interstate Motor 
Freights System Co., 42 N E.2d 
309, 314 IlLApp. 673—Edwards v. 
Hill-Thomas Lime & Cement Co., 
37 NE.2d 801, 378 Ill 180—Kirch- 
off, v. Van Scoy, 22 NE.2d 966, 301 
Ill.App. 366. 

Iowa.—^Wimer v. M. & M. Star 
Bottling Co., 264 N.W. 262, 221 
Iowa 120. 


Kan —^Fisher v. Wichita Transp. 
Corporation, 134 P.2d 393, 156 Kan. 
500. 

Ky.—Elliott V. Drury’s Adm’x, 200 
SW.2d 141, 304 Ky. 93. 

La —Sheehan v. Hanson-Plotte Co., 
App., 34 So.2d 657—^Droddy v. 
Southern Bus Lines, App, 26 So. 
2d 761—McBride v. Gill, App., 15 
So.2d 643—Cantrell v. Roberts, 
App., 12 So.2d 491—Owen v. O. Z. 
Storage & Transfer Co., App, 10 
So.2d 649—^Martin v. Pavalora, 
App., 8 So.2d 733—Green v. Kelly, 
Weber & Co., App, 183 So. 559— 
Thomas v. Thomas, App. 155 So. 
67—Cooke v. Seegers, 136 So. 216, 
17 LaApp. 313—^Bagert v. Maestri, 
131 So. 863, 18 La.App 94. 

Me.—Beane v. Hartford, 33 A. 2d 927, 
140 Me. 62. 

Md.—Shedlock v. Marshall, 46 A.2d 
349, 186 Md 218—Caple v. Amoss, 
28 A.2d 566, 181 Md. 56—Gudel- 
sky V. Boone, 23 A 2d 694, ISO Md 
265—Askin v. Long, 6 A.2d 246, 
176 Md. 545—Sudbrook v. State, 
138 A. 12, 153 Md. 194. 

Mass.—Sutherland v. Caruso, 155 N. 

E. 435, 258 Mass. 513. 

Mich.—^Ann Arbor Const. Co. v. 
Russ, 20 N.W.2d 298, 312 Mich. 
527—Di Mateo v. Smith, 16 N.W. 
2d 104, 309 Mich. 640—Heckler v. 
Laing, 1 N.W.2d 484, 300 Mich. 
139—Lcmieux v. Ondersma, 289 N 
W. 218, 291 Mich. 469—Lodato v. 
Campbell, 278 N.W. 825, 284 Mich. 
217. 

Mo—Brown v. Raffety, 136 S.W.2d 
717, 234 Mo.App. 620. 

N.Y.—^De Rosa v. Harneit, 3 N.Y.S. 

2d 611, 254 AppDiv. 684. 

Ohio,—^Willard v. Fast, 61 N.E.2d 
807, 75 Ohio App. 225—Williams 
V. Judd, App., 34 N.E2d 799. 

Pa.—Peters v. Shear, 41 A.2d 556, 
351 Pa. 521—Heimburger v. Gun¬ 
dy, 34 A.2^ 489, 348 Pa. 114—Rosa- 
to V. LaMent, 30 A 2d 698, 346 Pa. 
360—Bender v. Curran, 10 A2d 4, 
336 Pa. 527—Finkelstein v. Mc¬ 
Clain, 200 A. 596, 331 Pa. 198— 
Stevens v. Allcutt, 184 A. 85, 320 
Pa. 585—^Hess v. Mumma, 19 A.2d 
524, 144 Pa.Super. 313. 

R.I.—^Dembicer v. Pawtucket Cabi- 
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clear chance or humanitarian doctrine®3 of unless 
the injury was caused by the willful or wanton mis¬ 
conduct of the person operating the other motor ve¬ 
hicles.®^ However, negligence at an intersection 
does not preclude recovery for injuries in an acci¬ 
dent to which such negligence did not contribute.®® 
A fortiori, a motorist’s action will not be barred 
hy contributory negligence where his conduct was 


in no sense negligent.®® 

Concurrent negligence. Where both drivers in¬ 
volved in an intersectional accident are negligent 
or in pari delicto, so that the accident could have 
been avoided by the driver of either one of the 
cars involved, in the absence of a statute to the 
contrary neither can recover against the other for 
injuries to himself or his vehicle in the collision,®'^ 


net & Builders Pinisli Co., 193 A. 
622, 58 R.I. 451. 

Tenn.—^Duling’ v. Burnett, 124 S.W. 

2d 294, 22 Tenn.App. 522. 

Tex.—Le Master v. Fort Worth 
Transit Co., Civ.App., 142 SW.2d 
908, reversed on other grounds 160 
S.W.2d 224, 13S Tex. 512—Postal 
Telegraph & Cable Co. v. Paper, 
Civ.App.. 108 S.W.2d 259. 

'Va.—^Ellett V. Carpenter, 3 S.E.2d 
370, 173 Va. 191—^Nicholson v. 

Oarland. 158 S.B. 901, 156 Va. 745. 
Wash.—Billingsley v. Rovig-Temple 
Co.. 133 P.2d 265, 16 Wash.2d 202 
—^Miller v. Ashury, 125 P.2d 652, 
13 Wash.2d 533—Chess v. Reyn¬ 
olds, 66 P.2d 297, 189 Wash. 547— 
Overaa v. Tacoma Bus Co., 12 P.2d 
415, 168 Wash. 392—Roed v. 

Washington Laundry Co., 294 P. 
1023. 160 Wash. 166—Kuhn v. 

American Fruit Growers, 283 P. 
444, 154 Wash. 693. 

-42 C.J. P 1003 note 90. 

Negligence not sole proximate cause 
Negligence need not be the sole 
■proximate cause of the intersection¬ 
al accident in order to bar recovery. 
—Ferris v. Cooley, La.App., 171 So. 
142. 

'Forfeiture of right of way 

Penalty to be visited on motorist 
■ entering intersection from right who 
forfeits right of way by driving in 
unlawful manner, is loss of right 
to hold the other party in damages 
for collision, not to absolve such 
• other party from gross negligence 
of which he is guilty by heedlessly 
trying to negotiate the intersection 
regardless of traffic conditions 
thereabouts.—^Dow v. Brown, La. 
App., 193 So. 239. 

63. La.—Cole v. Sherrill, App., 7 
So.2d 205. 

.Md.—Shedlock v. Marshall, 46 A.2d 
349, 186 Md. 218. 

R.I.—^Dembicer v. Pawtucket Cabi¬ 
net & Builders Finish Co., 193 A. 
622, 68 R.I. 451. 

42 C.J. p 1003 note 91. 

Injury avoidable notwithstanding 
motorist’s contributory negligence 
generally see infra § 493. 

» 64. Ill.—Layton v. Ogonoski, 256 
Ill-App. 461. 

Effect of motorist’s willful or wan¬ 
ton conduct .generally see supra § 
258. 

«Conduct helfl wanton misconduct 
In death .action resulting from 


automobile collision at intersection, 
where under his own testimony de¬ 
fendant was at the sidewalk line 
when he saw decedent’s car coming 
at fifty miles an hour only one hun¬ 
dred fifty feet away, and defendant 
could have stopped his automobile in 
three or four feet, but failed to stop, 
and increased his speed, a finding 
that defendant was guilty of wan¬ 
ton misconduct was justified.—^Barn¬ 
hart v. Martin, 64 N.B.2a 743, 327 
Ill.App. 551. 

Conduct held not wanton misconduct 
Driver of automobile who was un¬ 
aware of danger of another auto¬ 
mobile approaching intersection un¬ 
til too late to avoid it. and who on 
discovery of danger tried to avoid 
collision but was unable to because 
of negligent rate of speed at which 
he approached intersection, was not 
guilty of wanton misconduct, as to 
authorize recovery by operator of 
other automobile on such ground.— 
Decker v. Roberts, 3 A.2d 856, 125 
Conn. 150. 

65. Ala.—^Alabama Power Co. v. 

Buck, 35 So.2d 355. 

Conn.—Carlin v. Haas, 199 A. 430, 
124 Conn. 259. 

Ind—Standard Oil Co. of Indiana v. 
Thomas, 13 N.E 2d 336. 105 Ind. 
App. 610. 

Kan.—^Jones v. McCullough, S3 P.2d 
669, 148 Kan. 561—Spohn v. South¬ 
ern Kansas Stage Lines Co., 50 P. 
2d 1001, 142 Kan- 595 
La.—Termini v. -Etna Life Ins. Co.. 
App., 19 So.2d 2S6—Baker v. Trav¬ 
elers Ins. Co., App., 13 So.2d 65, 
rehearing denied and amended on 
other grounds 13 So.2d 758—Boui¬ 
llon V. Bonin, App., 2 So.2d 535, 
followed in Motty v. Bonin, 2 So. 
2d 541—O’Kelley v. Mocklin, 140 
So. 116, 19 La.App. 541. 

Me.—Tibbetts v. Harbach, 198 A. 
610, 135 Me. 397. 

Neb.—Whitaker v. Keogh, 14 N.W’.2d 
596, 144 Neb. 790, followed in 14 
N.W.2d 600, 144 Neb. 796. 

N.Y.—Lee v. City Brewing Corpora¬ 
tion, 18 N.E.2d 628, 279 N.Y. 380. 
Ohio.—Solomon v. Mote, App., 49 N. 
E.2d 703. 

Pa.—^Kerr v. Augustine Const. Co., 
45 A.2d 913, 158 Pa,Super. 576— 
Murray v. Finnigan, Com.Pl., 31 
Del.Co. 186. 

Tex.—^Postal Telegraph & Cable Co. 
V, Paper, Civ.App., 108 S.W,2d 259. 
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Vt.—Fletcher v. White, 46 A.2d 569, 
114 Vt. 377. 

Wash.—Thorstenson v. Degler, 129 
P.2d 996, 15 W"ash.2d 211—Kohoski 
V. Cobh, 297 P. 771, 161 Wash. 571 
—Day V. Polley, 266 P. 169. 147 
Wash. 419—Hirst v. Standard Oil 
Co. of California, 261 P. 405, 145 
W'^ash. 597. 

42 C.J. p 1003 note 92. 

66. Cal.—^Hamm v. San Joaquin & 
Kings River Canal Co., Ill P.2d 
940, 44 Cal.App-2d 47. 

Collision not foreseeable 

Motorist who approached intersec¬ 
tion with automobile under full con¬ 
trol, on his proper side of the high¬ 
way, and at reasonable and moder¬ 
ate rate of speed, was not barred by 
contributory negligence from recov¬ 
ering for injuries sustained in col¬ 
lision with automobile which was 
catapulted across highway by col- 
li.sion with third automobile, since 
motorist could not have reasonably 
anticipated the first collision or have 
reasonably expected that automobile 
would be catapulted into the course 
of his own.—^Hamm v. San Joaquin 
& Kings River Canal Co., supra. 

67. U.S.—U. S. V. Goldman. D.C.Pa.. 
61 F.Supp. 315. 

Ala.—Greer v. Marriott. 167 So. 597, 
27 Ala.App. lOS, certiorari denied 
167 So. 599, 232 Ala. 194. 

Cal—^Von Stetten v. Yellow-Checker 
Cab Co., Consolidated, 281 P. 95, 
100 CaLApp. 775. 

La.—^Wyche v. Brian, App., 28 So.2d 
143—Phillips V. Central Sur. & Ins. 
Corp., App., 25 So.2d 310—Tallo v. 
Smith, App., 25 So.2d 114—Lake 
Charles Stevedores v. Streater, 
App., 6 So 2d 242, followed in Aus¬ 
tin V. Streater, 6 So.2d 248—Bur¬ 
den V. Capitol Stores, App., 4 So. 
2d 62. affirmed 8 So.2d 45, 200 La. 
329—Hatch v. Bayou Rapides 
Lumber Co., App., 200 So. 41— 
Bagley v. Standard Coffee Co., 
App., 168 So. 350—Manint v. Nu¬ 
gent. App., 142 So. 201—^Farns¬ 
worth & Co. V. Chopin, 137 So. 87, 
17 La.App. 639—^McGehee v. Ash¬ 
ley, 137 So. 80, 18 La.App. 393— 
Worthy v. Pate. 122 So. 727, 11 La. 
App. 39. 

42 C.J. p 1005 note 10. 

CoiLtiuniiLg aud conciuriiLg negli¬ 
gence 

Where two automobiles, approach¬ 
ing each other at right angles on 
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However, with respect to injuries to third per¬ 
sons, a motorist is liable for injuries resulting from 
his negligence even though the negligence of an¬ 
other motorist is a concurring cause thereof and 
both motorists are equally liable.^^ 

§ 370. - Particular Acts or Omissions 

The rules as to liability for injuries resulting from 
the operation of motor vehicles at crossings and inter¬ 
sections have been applied to injuries resulting from 
various acts or omissions or combinations thereof. 


The rules with respect to liability for injuries re¬ 
sulting from the operation of motor vehicles at 
crossings and intersections, considered supra § 369 
have been applied to injuries resulting from vari¬ 
ous acts or omissions'^0 or combinations of acts and 
omissions. 

Thus, the rules have been applied in cases where 
the motorist failed to give proper signals or warn¬ 
ings ;72 drove without lights ;73 drove on the wrong 


level ground traveling slowly and 
under perfect control in daylight 
with visibility good and with no in¬ 
tervening traffic, collide, both driv¬ 
ers are guilty of continuing and con¬ 
curring negligence.—Remine v. 
Whited. 21 S.E.2d 743, ISO Va. 1. 
Situation of drivers held not Idexu 
tical 

Where defendant’s truck passed 
plaintiff's truck going in same di¬ 
rection fifteen feet from intersec¬ 
tion, was struck by automobile from 
left, and then collided with left 
side of plaintiff's truck, situation of 
truck drivers was not so identical 
that recovery was barred as matter 
of law on ground that both would 
be negligent if one was negligent.— 
Luff V. Mahlowitz, 6 N.E.2d 45. 296 
Mass. 206. 

68. Or.—^Hansen v. Bedell C<}., 268 
P. 1020, 126 Or. 155. 

Pa.—Ohlson v. Lamoreaux, Com.Pl., 
33 Del.Co. 251. 

Injury to passengers 

(1) In general. 

U.S.—McClave v. Moulton, C.C.A 
Kan., 123 P.2d 450 

Ala.—Moore v. Cruit, 191 So. 252, 
23S Ala. 414. 

Conn—Goodhue v. Ballard, 191 A. 

101, 122 Conn. 542. 

La.—Quatray v. Wicker, 134 So. 313, 
16 La.App. 515. 

S.D.—Schumacher v. Storberg, 7 N. 
W.2d 141, 69 S.D. 103. 

(2) In order to absolve taxicab 
company from liability for injuries 
to guest in automobile struck by 
taxicab, guest’s injuries must have 
been due to sole negligence of driv¬ 
er of automobile in which he was 
riding, and not to concurrent neg¬ 
ligence of drivers of both cars.— 
Yellow Cab Co. v. Lacy, 170 A. 190, 
165 Md. 588. 

(3) Where excessive speed of au¬ 
tomobile contributes to creation of 
emergency, arising when another 
motor vehicle enters path of speed¬ 
ing automobile from opposite trav¬ 
el lane of highway at road inter¬ 
section, fact that driver of other ve¬ 
hicle is also in wrong affords driver 
of speeding automobile no escape 
from liability for injuries to pas¬ 
senger therein as result of collision 
between vehicles —Shead v. Mann, 
Okl.. 185 P.2d 691. 


69. Or.—Hansen v. Bedell Co., 268 
P. 1020, 126 Or. 155. 

Injury to pasisengers 

Conn.—Goodhue v. Ballard, 191 A. 

101, 122 Conn. 542. 

Va—Remine v. Whited. 21 S.E.2d 
743, ISO Va. 1. 

70. Ind.—^^Vilcox v. Urschel, 200 N. 
E. 465, 101 Ind.App. 627. 

La.—Bodin v. Texas Co. App., 186 
So. 390—^Abel v. Gulf Refining Co., 
App., 143 So. 82—Creevy v. D. H. 
Holmes Co., 134 So. 413. 16 La App. 
562—Rappelet v. Progress Grocery 
Co., 127 So. 760, 13 La App. 2S7. 
Pa—Philadelphia Rapid Transit Co 

V. Mann. 169 A. 418, 110 Pa Super 
602—^Koshgerian v. Yellow Cab 
Co., 100 Pa Super. 376. 

Wash.—Hartnett v. Standard Fur¬ 
niture Co., 299 P. 408, 162 Wash 
655. 

Failure to exercise due caore 

(1) In general. 

N'.Y—Wheatley v Boyce, 300 N.Y.S. 
117, 165 Misc. 512. 

Ohio.—Williams v. Judd, App , 34 N. 
E.2d 799 

Pa.—^Bender v. Curran, 10 A 2d 4, 
336 Pa. 527—^Hess v. Mumma, 19 
A.2d 5 24, 144 Pa.Super. 313. 

(2) Where plaintiff ran his car in¬ 
to a telephone polo while attempting 
to get the number of another car 
with which he had just narrowly 
escaped a collision, his own negli¬ 
gence or want of care contributed 
to the collision with the pole.—Steh- 
bins v. Doane, 84 Pa.Super. 495— 
42 C J. p 1005 note 9. 

Apparent signal 

Motorist approaching street on 
left, by waving to bystander on left, 
was negligent, exonerating ap¬ 
proaching autoist veering to left 
believing left-turn signal given.— 
Daigle V. Cobb, 138 So. 213, 18 La. 
App. 212. 

Failure to use care at blind cross¬ 
ing 

La—Lagarde v. Liberty Shop, 139 
So 67, 18 La.App. 573. 

71. La—Mills v. Moore, App., 166 
So. 169. 

Froxlmate cause 

La—Barro v. Tilbury, App., 24 So.2d 
838—Termini v. iEJtna Life Ins. 


Co, App., 19 So.2d 286—Smith v. 
Howard Crumley & Co., App., i 7 i 
So. 188—Roll Osborn & Sons v. 
Howatt, App., 167 So. 466—New- 
stadt V Motor Freight Lines, 135. 

50. 628, IS La App, 15. 

Mich.—Guina v. Harrod, 266 

393, 275 Mich. 393. 

N.Y.—Ganly v. Steel Storage & 
Trucking Corporation, 182 N.E 60, 
259 Isr.Y. 396, motion denied 184. 
N.E. 92. 260 N.Y. 561. 

Contributory negligence 
Iowa.—Wimer v. M. & M. Star 
Bottling Co., 264 N.W. 262, 221 
Iowa 120. 

Comparative negligence 
Wis.—Kilcoyno v. Trausch, 269 K.W 
276. 222 Wis. 528. 

Concurrent negligence 
Ala—Greer v. Marriott, 167 So. 597, 
27 Ala.App. 108, certiorari denied 
167 So. 599, 232 Ala. 194, 

La—^Wyche v. Brian, App., 28 So.2d'. 
143—Lake Charles Stevedores v. 
Streator, App., 6 So.2d 242, fol¬ 
lowed in Austin v. Streater, 6 So. 
2d 248—Bridwell v. Butler, 139 So. 

51, 18 La.App. 675—McGehee v. 
Ashley, 137 So. 80, 18 La App. 393. 

42 C.J. p 1005 note 10 [a], [hi. 

j 72. Idaho.—Madron v. McCoy, 126: 

P2d 566, 63 Idaho 703. 

La.—Lavergne v. Pedarre, App., 165 
So. 17, followed in Pitts v. Pedar¬ 
re, 165 So. 22 and Fischer v. Pe¬ 
darre, 165 So. 22. 

Tex.—Postal Telegraph & Cable Co. 

V. Paper, Civ.App , 108 S.W.2d 259. 
42 C.J. p 1004 note 3. 

Negligence held not proximate causa 
N.H.—Rouleau v. Blotner, 152 A. 
916, 84 N.H. 539. 

Tex.—Gause-Ware Funeral Home v. 
McGinley, Civ.App., 21 S.W.2d 347. 

Negligence held not contributory 
U S —Van Wie v. U. S., D.C.Iowa, 
77 F.Supp. 22. 

Iowa.—Banghart v. Meredith, 294 N. 

W. 918, 229 Iowa 608. 

73, Cal—Gams v. Halpem, 223 P. 

545, 193 Cal, 193. 

42 C.J, p 1004 note 5. 

Negligence held not proximate causa 
Wis.—^Driessen v. Moder, 289 N.W.. 

■ 689, 233 Wis. 416. 
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side of the highway failed to obey traffic sig¬ 
nals;*^® failed to stop at an intersection where a 
stop is required turned into an intersecting 
street in an improper manner and in cases where 
the motorist improperly passed another vehicle at 

an intersection.78 


In a variety of cases in which there were present 
several elements of alleged negligence and the find¬ 
ings as to negligence or the absence of negligence 
resulted from a consideration of a combination of 
elements rather than any single element, it has been 
held that a particular driver was negligent,'^® per 


74. Cal.—Coverrubias v. Brown, 38 
P.2d 414, 2 CaLApp.2d 65S. 

Idaho.—Slallinger v. Johnson, 139 
P.2d 460, 65 Idaho 101. 

Kan.—Jones v. McCullough, 83 P.2d 
669, 148 Kan. 561. 

La.—Cooke v. Seegers, 136 So. 216, 
17 La.App. 313—Gomolsky v. Kih- 
neman, 134 So. 266, 16 LaApp. 304. 

42 C.J. P 907 note 89 [c], p 1004 note 
4. 

Negligence held not proximate cause 

D C.—Schear v. Ludwig, 143 F 2d 20, 
79 U.S.App.D.C. 95, certiorari de¬ 
nied 65 S.Ct. 72, 323 U.S. 734, 89 
L.Ed. 689. 

La.—Cottone v. Jones, App., 7 So. 
2d 401—Jones v. Indemnity Ins. 
Co. of North America, App., 178 
So. 702. 

Negligence held not contributory 

La.—O'Kelley v. Mocklin, 140 So. 
116, 19 La.App. 541. 

Or.—Austin v. Portland Traction 
Co, 182 P.2d 412. 

Wash.—^Anderson v. Kurrell, 183 P. 
2d 1, 28 Wash 2d 227. 

75. N.T.—Balfe v. Kramer, 291 N, 
T.S. 842, 249 App.Div. 746. 

Negligence held not proximate cause 

N.T—^Balfe v. Kramer, 291 N.Y.S. 
842, 249 App.Div 746. 

Contributory negligence 

La.—Reams v. Tramontana, App., 
15 So.2d 146. 

76. Cal.—^MeSweeney v. Bast Bay 
Transit Co., 141 P.2d 787, 60 Cal, 
App.2d 807. 

La.—Foy v. Little, App., 197 So. 313 
—^Austin V. Baker-Lawhon & Ford, 
App, 188 So 416, followed in 

Standard Gin & Manufacturing Co. 
V. Baker-Lawhon & Ford, 188 So. 
420 and Employers Casualty Co. v. 
Baker-Lawhon & Ford, 188 So. 421 
—Culotta V. Teche Lines, App., 
163 So. 552—Ciolina v. Patton, 
App., 148 So. 729—^Dreyer v. Mar¬ 
tin, 137 So. 866, 18 La.App. 720— 
Philip Schick & Sons v. Pixley, 
135 So- 106. 17 La.App. 469--Hay- 
ward V. Wagner, 134 So. 778, 16 
La.App. 521—^Nicholas Camarata, 
Inc., V. Cook, 134 So. 415, 17 La. 
App. 145. 

Md.—Blinder v. Monaghan, 188 A. 31, 
171 Md. 77. 

Mich.—Weil v. Longyear, 248 N.W. 
536, 263 Mich. 22. 

N.C.—Nichols V. Goldston, 46 S.E.2d 
320, 228 N.C. 614. 

■pa.—^Kropko v. Galida, 38 A.2d 491, 
155 Pa.Super. 446. 

,R.I.—Audette v. New England 


Transp. Co., 46 A.2d 570, 71 R.I. 
420. 

Wash,—^West Coast Transport Co. v. 
Landin, 60 P.2d 704, 1S7 Wash. 
55 6. 

Wis.—^Paluczak v. Jones, 245 N.W. 

655, 209 Wis. 640. 

Contributory negligence 
D.C.—Brown v. Clancy, Mun.App., 
43 A.2d 296. 

La.—Johnson v. Fabacher, App., 175 
So. 129. 

Mich.—Heckler v. Laing, 1 N.W.2d 
4S4, 300 Mich. 139. 

Pa.—Giese v. McCarthy, Com.Pl., 32 
Del.Co. 103. 

Wash—^Miller v. Ashury, 125 P.2d 
652, 13 Wash 2d 533. 

Negligence held not contributory 
Cal.—Flores v. Fitzgerald, 268 P. 
369, 204 Cal. 374. 

La.—^Bouillon v. Bonin, App., 2 So. 
2d 535, followed in Motty v. Bonin. 

2 So.2d 541—Crozat v. Toye Bros. 
Yellow Cab Co., App., 145 So. 60— 
Teissier v. Stewart, 121 So. 777, 
11 La.App. 164, rehearing denied 
123 So. 174, 11 La. App. 167. 

N.Y.—Lee v. City Brewing Corpora¬ 
tion, 18 N.E.2a 628, 279 N.Y. 380. 
Wis.—^Du Bois v. Johnson, 298 N.W. 
590, 238 Wis. 161. 

77. TJ.S—^Weakley v. TJ. S., C.C,A. 
Va., 15S P.2d 703. 

Cal.—^Betschart v. Steel. 143 P.2d 
81, 61 Cal.App.2d 517—Solko v. 

Jones, 3 P.2d 1028, 117 CaLApp. 
372. 

Conn,—Decker v. Roberts, 8 A.2d 
855, 125 Conn. 150. 

Iowa.—^Pierce v. Dencker, 294 N.W. 
781, 229 Iowa 479—Lein v. John 
Morrell & Co., 224 N.W. 576. 207 
Iowa 1271. 

La—Fields v. Owens, App., 186 So. 
849—^Hall V. Excelsior Steam 
Laundry Co., 5 La.App. 6. 

Pa.—Miller v. Southern Asphalt Co., 
171 A. 472, 314 Pa. 289—Richards 
V. Warner Co., 166 A. 496, 311 Pa. 
50, 87 A.L.R- 1559—^Hayes v. Sho- 
maker, 152 A. 827, 302 Pa. 72. 

Tex.—Frnka v. Beaumert, Civ.App., 
290 S.W. 808. 

42 C.J. p 1005 note 8. 

Negligence held not proximate cause 
La.—Bodin v. Texas Co., App., 186 
So. 390. 

Md.—^Handler Creamery Co. v. 

Friedman, 154 A. 93, 160 Md. 526. 
Tenn—^Dillon v. Carter, 74 S.W.2d 
391, 18 Tenn.App. 176. 

Contributory negligence 

Conn.—^Decker v. Roberts, 12 A.2d 
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541, 126 Conn. 478—Carlin v. Haas, 

8 A.2d 530, 126 Conn. 8. 

Iowa.—Mansfield v. Summers, 270 N. 

W. 417, 222 Iowa 837. 

Pa.—Kerr v. Augustine Const. Co., 
45 A.2d 913. 158 Pa.Super. 576. 
Wash.—^Peterson v. May ham, 116 P. 
2d 259, 10 Wash.2d 111—Vance v. 
McCleary, 11 P.2d 823, 168 Wash. 
296. 

Negligence held not contributory 
Iowa.—Wambeam v. Hayes, 219 N. 

W. 813, 205 Iowa 1394. 

Pa.—Kerr v. Aug^ustine Const. Co., 
45 A.2d 913. 158 Pa.Super. 576. 
Tenn.—Holt v. Walsh, 174 S.W.2d 
657, 180 Tenn. 307. 

Wash—Thorstenson v. Degler, 129 
P.2d 996, 15 Wash 2d 211. 

Wis.—^Hitz V. Pospychalla, 280 N.W. 
413, 228 Wis. 614—^Homerding v. 
Pospychalla. 280 N.W. 409, 228 

Wis. 606. 

78. Ala.—^Alabama Power Co. v. 
Buck. 35 So.2d 355. 

La.—Cottone v. Jones, App., 7 So.2d 
401. 

Pa.—Magasiny v. T. M. Smithian 
Trucking Co., 170 A. 397, 112 Pa. 
Super. 267. 

Negligence held not proximate cause 
La.—Pourmeaux v. Clark-Roscher 
Hardware & Supply Co., App., 17 
So.2d 731. 

Contributory negligence 
La.—Perris v. Cooley, App., 171 So. 
142. 

Mo.—Brown v. Raffety, 136 S.W.2d 
717, 234 Mo.App. 620. 

Negligence held not contributory 
Idaho.—Madron v. McCoy, 126 P.2d 
566, 63 Idaho 703. 

79. Ark.—Gill v. Schenebeck, 160 S. 
W.2d 503, 203 Ark. 1053. 

La.—^Hutto V. Arbour, App., 4 So. 
2d 84—Ledet v. Gottleber, App., 
143 So. 71—Wardlaw v. Harvey & 
Jones, App., 138 So. 892—Sont- 
heimer v. Littlejohn, 137 So. 219, 
17 La. App. 675—Gauvereau v. 
Checker Cab Co., 131 So. 590, 14 
La.App. 448—Teissier v. Stewart, 
121 So. 777, 11 La.App. 164, re¬ 
hearing denied 123 So. 174, 11 La. 
App. 167. 

Mass.—^Avery v. B. E, Guerin Truck¬ 
ing Co., 24 N.E.2d 330, 304 Mass. 
500. 

N.Y.—^Lee v. City Brewing Corpo¬ 
ration, 18 N.E 2d 628. 279 N.Y. 380 
—Overbagh v. Medwin, 48 N.Y.S. 
2d 109, 267 App.Div. 1030—Plunk¬ 
ett V. Heath, 1 N.Y.S.2d 778. 
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se or as a matter of law,so or was not negligentSl i in a collision were negligent*3 or that both drivers 
as a matter of law,S0 or that both drivers involved 1 involved in a particular collision were negligent as 


Vt.—Parro v. Meagher, 184 A. 885, 
lOS Vt. 182. 

"VVash—Warner v. Keebler, 94 P.2d 
175, 200 Wash. 60S—Graves v. 

Plesher, 28 P.2d 297, 176 Wash 
130—Mercilliott v. Hart, 22 P.2d 
658, 173 Wash. 224. 

42 C.J. p 1005 note 12 [a]-[c], [e]- 
[h]. 

a 

G-ross negligence 

Pla—Petroleum Carrier Corp. v. 
Plan, 29 So.2d 624. 158 Pla 549. 

La —Bouillon v. Bonin, App., 2 So 2d 
535, followed in Motty v. Bonin, 2 
So.2d 541—Hill V. Mickel, App., 139 
So, 672, modified on other grounds 
141 So. 808. 

Contrihntory negligence held shown 

D.G.—Brown v. Clancy, Mun.App., 43 
A 2d 296 

La —Cantrell v. Roberts, App , 12 So. 
2d 491—Ruckstuhl v. Bartholomew, 
App., 6 So 2d 194—Dennis Sheen 
Transfer Co. v. I-See Storage & 
Transfer Co., App., 154 So. 501. 

Mass.—^Avery v. R. E. Guerin Truck¬ 
ing Co., 24 N.B.2d 330, 304 Mass 
500. 

Mich.—Goff V. Brewster, 14 N,W.2d 
792, 309 Mich. 89—Wimmer v. Col- 
man, 12 N‘.W.2d 378, 307 Mich. 413 
—Sonfilian v. Wiedman, 289 NW 
300, 291 Mich. 697—Brenner v. Dyk- 
stra, 286 N.W. 623, 289 Mich. 301— 
Koehler v. Thom, 281 N.W. 336, 280 
Mich 593. 

N.M—Langenegger v. McNally, 171 
P.2d 316, 50 N.M 96. 

Ohio.—^Willard v. Fast, 61 N.E.2d 807. 
75 Ohio App. 225. 

Pa.—Mellott V. Tuckey, 38 A.2d 40, 
350 Pa. 74—Rosato v. LaMent, 30 
A.2d G9S, 346 Pa. 360—Peters v. At¬ 
las Powder Co., 169 A. 160, 313 Pa. 
115—^Alperdt v. Paige, 140 A. 555, 
292 Pa. 1—Feldman v. Chernekoff, 
140 A. 269, 291 Pa. 456—Gooden v 
Allan C Hale, Inc., 176 A. 855, 116 
Pa.Super. 335—Fortune v. Dolfin- 
ger, 97 Pa.Super. 545—Shore Serv¬ 
ice, Inc., V. Philadelphia Rural 
Transit Co., 97 Pa.Super. 541—Mil¬ 
ler V. Devine, Com.Pl., 54 Dauph.Co. 
418—Coker v. Kern, Com.Pl., 18 Le¬ 
high Co L.J. 384—^National Chair 
Co. V. Barrall, 16 Northumb.Leg.J. 
26, affirmed 21 A.2d 36, 342 Pa. 389 
—Pa vino V. Myers, Com.Pl., 61 
York LegRec. 141. 

R.I.—Dembicer v. Pawtucket Cabinet 
& Builders Finish Co., 193 A. 622, 
68 H.I. 451—^Wildenhaim v. Knight, 
173 A. 83—Correia v. Cambra, 155 
A. 667, 51 R.I. 472. 

Tex.—Stinson v. Boulevard Undertak¬ 
ing Oo., Civ.App., 91 S.W.2d 1172. 

Wash.—^Nienau v. Keisey, 55 P.2d 
1063, 185 Wash. 454—Rust v. 

■Schlaitzer, 27 P.2d 671, 175 Wash, 
331—Geitzenauer v. Johnson, 297 


P. 174, 161 Wash. 444—Clein v. 
Dnguid, 289 P. 15, 157 Wash. 410. 
42 C.J. p 1005 note 12 [i]. 

80. Cal.—Poncino v. Reid-Murdoch & 
Co., 28 P.2d 932. 136 Cal App. 223. 

Contributory negligence per se or as 
matter of law 

Cal.—Mytinger v. Weir, 116 P.2d 18, 
45 Cal.App.2d 698. 

Iowa.—Young v. Clark, 285 N.W. 633, 
226 Iowa 1066. 

La.—Bryan v. Magnolia Gas Co., 127 
So. 124, 13 La App. 52. 

Mich.—Yampolsky v. Smith, 32 N.W. 
2d 8, 320 Mich. 647—Ann Arbor 
Const Co. V Russ, 20 N.W.2d 298, 
312 Mich. 527—Di Matteo v. Smith, 
16 N.W.2d 104, 309 Mich. 640— 
Stabler v. Copeland, 7 N.W.2d 122, 
304 Mich. 1—Lodato v. Campbell, 
278 NW. 825. 2S4 Mich. 217—Block 
v. Peterson, 278 N.W. 774, 284 Mich. 
88—Shngerland v. Snell, 278 N.W. 
672, 283 Mich. 524—Smith v. Orm- 
islon, 219 N.W. 618, 242 Mich. 600. 
Minn—Dreyer v. Otter Tail Power 
Co, 285 N.W. 707, 205 Minn. 28G— 
Chandler v. Buchanan, 216 N.W. 
254, 173 Minn. 31. 

Mo.—Parkville Milling Co. v. Mass- 
man, App., 83 S.W.2d 128. 

Ohio.—Kellar v. Miller, 36 N.E.2d 800, 
67 Ohio App. 361—Williams v. 
Judd, App., 31 NE.2d 799. 

Pa.—Jaski v. West Pai’k Daily Clean¬ 
ers Dyers, 5 A.2d 105, 334 Pa. 12 
—Susa v. Consolidated Ice Co., 166 
A. 559, 311 Pa 150—Tomsel v. 

Green, 29 A 2d 339, 150 Pa Super 
547—^Williams v. Philadelphia Toil¬ 
et & Laundry Co., 29 A 2d 336, 150 
Pa.Super. 643—Schupp v. Tagle, 27 
A.2d 290, 149 Pa.Super. 464—^Por- 
reca v. North Cleaners & Dyers, 23 
A.2d 72, 146 Pa.Super. 50-1—Hess v. 
Mumma, 19 A.2d 524. 144 Pa.Super. 
313—Dudenhoefer v. Williams, 193 
A. 77, 127 Pa Super. 1G6—Haney v. 
Woolford, 188 A. 405, 124 Pa Super. 
208—Primio v. Haertter, 176 A. 58, 
115 Pa.Super. 564—Schneider v. 
American Stores Co., 100 Pa.Super. 
339—Harnly v. Isaacman, 98 Pa 
Super 170—^Public Service Taxi Co 

V. Edwards, Com PI., 48 Lack Jur. 
62. 

Wis.—Nicholson v. Schroeder, 232 N. 

W. 872, 202 Wis. 517. 

81. U.S.—Bickley v. U. S., D.C.S.C., 
77 F.Supp. 454. 

Pla.—Robb V. Pike, 161 So. 732, 119 
Pla. 833. 

Ill.—Jepsen v. Sprout & Davis, 71 N. 
E.2d 542, 330 Ill.App. 448—Schlu- 
raff V. Shore Line Motor Coach Co, 
269 Ill.App. 569—Robbins v. Illinois 
Power & Light Corporation, 255 Ill. 
App. 106. 

Iowa.—Sherman v. Etter, 272 N.W. 
428 

La.—Kientz v. Charles Dennery, Inc., 

920 


24 So.2d 292, 209 La. 144—Seiner v. 
Toye Bros. Yellow Cab Co., App.[ 

18 So.2d 189—Sweeney v. New Or¬ 
leans Public Service, App., 184 So. 
740—Lambert v. Conrad, App., 152 
So. 93—Taylor v. Byrnes, App., 151 
So. 235—^Wardlaw v Harvey & 
Jones, App., 138 So. S92—Bryan v. 
Magnolia Gas Co., 127 So. 124, 13, 
La.App. 52. 

Minn.—Zickrick v, Strathern, l N.W. 

2d 134, 211 Minn. 329. 

N.H—Britton v. Glass, 17 A.2d 94, 

91 NH. 218. 

N.J.—Teller v. Tide Water Associat¬ 
ed Oil Co., 199 A. 376, 120 N.J Law 
253. 

Pa.—Gumphert v. Skeen, 3 A.2d 348, 
332 Pa. 579. 

Wash.—Heinrich v. Koch, 31 P.2d 
529, 177 Wash. 272. 

Contributory negligence not shown 
Cal.—Marshall v. Klatl, 64 P.2d 1105,, 

19 CalApp.2d 110—Harper v. 
Knight, 59 P.2d 1080, 15 Cal App 2d 
655—Chase v. Jonkey, 55 P.2d 1229, 
12 Cal.App 2d 365—Lucke v Pacific 
Electric Ry. Co., ID P.2d 263, 129 
Cal.App. 707. 

Conn.—Jackson v. Brown, 137 A, 725, 
106 Conn. 143. 

Ill.—Mantonya v. Wilbur Lumber Co., 
251 Ill App. 364. 

Ky.—White Swan Laundry v. Boyd, 
279 SW. 345, 212 Ky. 747. 

La.—Murry v. Salley, App., 35 So.2d 
820—Hanson v. Great Am. Indem. 
Co., App , 33 So.2d 549—Bea v. Rus¬ 
so, App., 21 So.2d 530, followed in. 
Douglas V. Russo, 21 So.2d 636— 
Poy V. Little, App., 197 So. 313— 
Meredith v. Arkansas Louisiana 
Gas Co , App., 185 So. 498—^\^assar 
V. Levy, App., 184 So. 255—^Pannell 
V. Consolidated Parcels, App., 164 
So. 167—Stroud v. Davis-Lawhead 
Funeral Home, App., 154 So. 476— 
Blevins v. Drake-Lindsay Co., App., 
144 So 257—Ciaccio v. Cashio, 139’ 
So. 34, 19 La.App. 65—Nicholas Ca- 
marata, Inc., v. Cook, 134 So. 415, 
17 La.App. 145—Payne v. Prest- 
ridge, 133 So. 512, 16 La.App. 479. 
Pa.—Hurd v. Dietz, 177 A. 23. 317 
Pa. 525—Shields v. Neff, 2 A.2d 622, 
133 Pa Super. 289—^Harris v. Moran, 
182 A. 660, 121 Pa.Super. 16—^IMc- 
Guire v. Brambilla, 170 A. 332, 112 
Pa.Super 145—Murray v. Levine, 

92 Pa.Super. 372 

R.I.—Lamb v. Feyler, 26 A.2d 752, 68 
RI. 83. 

82. Pa.—Barton v. Franklin, 163 A. 
521, 309 Pa. 243. 

Wash.—Pearson v. Rex F. Adams 
Co.. 283 P. 194, 154 Wash. 630. 

42 C.J. P 1005 note 12 [d]. 

83, TJ.S.—^Dranoff v. Railway Ex¬ 
press Agency, D.C.Pa., 28 F.Supp* 

I 325. 



60 C.J.S. 


MOTOR VEHICLES 
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a matter of law.^^ 

Lookout. The rules have been applied in cases 
where the motorist failed to maintain a proper 
lookout failed to see another vehicle which he 
should have seen;S6 failed to observe a signal of 
the driver of a car which he was following of his 
intention to make a left turn at an intersection ;87 
or failed to IxxDk for vehicles approaching from be- 


hindSS lYi the opposite direction^® before making 
a left turn at an intersection. 

Right of zvay. The rules respecting liability for 
injuries at crossings and intersections, discussed su¬ 
pra § 369, have been applied to cases in which the 
operator of a motor vehicle has failed to yield the 
right of wa}' to a vehicle which was entitled to the 
right of way under the circumstances,and to cas- 


lowa.—Smith v. Lamb, 263 N.W. 311, 
220 Iowa 835. 

La.—Dickinson v. Hammett, App., 30 
So.2d 152—Phillips v. C&ntral Sur. 
& Ins. Corp., App., 25 So.2d 310— 
Worsham v. Gebelin, 119 So. 291, 
9 La App. 593. 

Me.—Peterson v. Flaherty, 147 A. 39, 
128 Me. 261. 

Pa.—Peed v. Schweehten, 21 Lehigh 
Leg.J. 145. 

S4. Mich.—Shoniker v English, 235 
N.W. 866, 254 Mich. 76. 

85. Ark—^Anderson v. Erberich, 112 
S.W.2d 634, 195 Ark. 321. 

Ill.—^Walker v. Illinois Commercial 
Tel. Co.. 43 N.E.2d 412, 315 Ill.App. 
553—Crowe Name Plate & Mfg. Co. 
V. Dammerich, 279 Ill.App, 103. 

La.—Bagley v. Standard Coffee Co., 
App., 168 So. 350—Thomas v. Rob¬ 
erts, App., 144 So. 70—^Driefus v. 
Levy, App., 140 So. 259—McDonald 
V. Stellwagon, App., 140 So. 133, 
followed in McConnell v. Stellwag¬ 
on, 140 So. 138—Nunnally Bros. 
Motor Co. V. Interurban Transp. 
Co., 122 So. 876, 11 La.App. 395. 
Wash.—Slaatz v. Tucker, 71 P 2d 401, 
191 Wash, 404. 

Wis.—Peterson v. Sims, 208 N.W. 

264, 189 Wis. 517. 

42 C.J. p 1004 note 98. 

Negligence held not proximate cause 
La—Phares v, Courtney, App., 27 So, 
2d 925. 

Tex.—Dallas Railway & Terminal Co 
V. Walsh, Civ.App., 156 S.W.2d 320. 
affirmed Walsh v. Dallas Railway 
& Terminal Co., 167 S W.2d 1018, 
140 Tex. 385. 

Wis.—Young V. Nunn, Bush & Wel¬ 
don Shoe Co.. 249 N.W. 278, 212 
Wis. 403. 

Contributory negligence 

La.—Johnson v. Item Co., 121 So. 

369, 10 La.App. 671. 

Me.—Beane v. Hartford, 33 A.2d 927, 
140 Me. 62. 

Mich.—Heckler v. Laing, 1 N.W.2d 
484, 300 Mich. 139—Lodato v. 

Campbell, 278 N.W. 825, 284 Mich. 
217. 

Neb.—^Nelson v. Plautz, 265 N.W. 885, 
130 Neb. 641. 

N.H.—Lafountaine v. Moore, 6 A.2d 
751, 90 N.H. 258. 

Pa.—Stevens v. Allcutt, 184 A. 85, 320 
Pa. 585. 

Va.—^Ellett V. Carpenter, 3 S.E.2d 370, 
173 Va. 191. 


Wash.—^Kuhn v. American Fruit' 
Growers, 283 P. 444, 154 Wash. 693. i 
Negligence held, not contributory 
La.—Termini v. JBtna Life Ins. Co., 
App., 19 So.2d 286. 

Pa.—Murray v. Finnigan, Com.Pl., 31 
Del.Co. 186. 

Concurrent negligence 
La.—Phillips V. Central Sur. & Ins. 
Corp, App., 25 So.2d 310—Tailo v. 
Smith, App., 25 So 2d 114. 

Va.—Remine v. Whited. 21 S.E.2d 
743, 180 Va. 1. 

Wanton negligence 
Ill.—Layton v. Ogonoski, 256 Ill.App. 
461. 

86- La.—Mathew’S v. Hayne, App., 
188 So. 462—Travelers’ Indemnity 
Co. V. Robinson-Slagle Lumber Co., 
App , 7 La App. 441. 

Mass.—^Avery v. R, E. Guerin Truck¬ 
ing Co., 24 N.E.2a 330, 304 Mass. 
500. 

Wis.—Bodden v. John H. Detter Cof¬ 
fee Co„ 261 N.W. 209, 218 Wis. 451 
— Rock V. Sarazen, 244 N.%V. 577, 
209 Wis. 126, followed in 244 N.W’'. 
578. 209 Wis. 130. 

Contributory negligence 
D.C.—Brown v. Clancy, Mun.App., 43 
A.2d 296. 

La.—Landry v. Johnson, App., 33 So. 
2d 758. 

Mich.—^Di Matteo v. Smith, 16 N.W. 

2d 104, 309 Mich. 640. 

N.H.—Lafountaine v. Moore, 6 A.2d 
751, 90 NH. 25S. 

Ohio.—Willard v. Fast, 61 N.E.2d 807, 
75 Ohio App. 225. 

S.D.—Stacey v. Patzloff, 295 N.W. 
287, 67 S.D, 503. 

Negligence held not contrihntory 
La.—Gaines v. Standard Acc. Ins. Co., 
App., 32 So.2d 633—Glen Falls Ins. 
Co. V Copeland, App., 28 So.2d 145 
—^Allen V. Tillman, App., 3 So.2d 
177—Bogan v. Caldwell Bros. & 
Hart, App., l84 So. 413. 

Neb.—Whitaker v. Keogh, 14 N.W.2d 
596, 144 Neb. 790, followed in 14 
N.W.2d 600, 144 Neh. 796, 

87. Nev.—Bawden v. Kuklinski, 228 
P. 588, 232 P. 782, 48 Nev. 181. 

88. Nev.—^Bawden v. Kuklinski, su¬ 
pra. 

42 C.J. p 1004 note 1. 

89. Wash—^Denney v. Power, 293 P. 
451, 159 Wash. 465—Clark v. Foth- 
eringham, 170 P. 323, 100 Wash. 
12 . 


■ Contzibutory negligence 
i Me.—Davis v. Baker, 28 A.2d 710, 139 
Me. 229. 

Mich.—Lemieux v. Ondersma, 289 N. 

^V. 21S, 291 Mich. 469. 

90, U.S.—Fries v. U. S, D.C.Ky., 76 

F Supp, 396, affirmed, C.A., 170 P. 
2d 726. 

Cal.—Glynn v. Vaccari, 149 P,2d 409, 
64 Cal.App.2d 718—Goyette v. Hell- 
man, 8 P.2d 911, 121 Cal.App. 144 
Ga.—Eddleman v. Askew, 179 S.B. 

247, 50 Ga.App. 540. 

Ill.—McCarthy v. Fadin, 236 Ill.App. 
300. 

Kan.—^Fisher v. W^ichita Transp. Cor¬ 
poration, 134 P.2d 393, 156 Kan. 500. 
La.—Trahan v. Lantier, App., 33 So. 
2d 136, followed in 33 So.2d 139 and 
Comeaux v. Lantier, 33 So.2d 139 
— Prescott V. Rowland, App., 32 So. 
2d 72—^Droddy v. Southern Bus 
Lines, App., 26 So.2d 761—Burden 
V. Capitol Stores, App., 4 So.2d 62, 
affirmed 8 So.2d 45, 200 La. 329— 
Rogers v. P. Strauss & Son, App., 
194 So. 136—Thompson v. Travel¬ 
ers Ins. Co., App., 182 So. 356— 
WTlson V. New Amsterdam Casual¬ 
ty Co., App., 180 So. 870—Carkuff v. 
Geophysical Service, App., 179 So. 
490—Dixon v. Putch, App., 166 So. 
205—Jimes v. Fidelity & Casualty 
Co. of New York, App., 163 So. 421 
—Ryan v. Goodwyn, 137 So. 774, 18 
La.App. 13—^Norman v. Little, 129 
So. 459, 14 La.App. 298—^Welsch v. 
Sue W’'ah Laundry, 127 So. 751, 13 
La.App. 20. 

Md.—Shedlock v. Marshall, 46 A.2d 
349, 186 Md. 218—Gudelsky v. 

Boone, 23 A.2d 694, 180 Md. 265. 
Mich.—^Waling v. City of Detroit, 13 
N.W.2d 246, 308 Mich. 163. 

N.Y.—De Rosa v. Harneit, 3 N.Y.S.2d 
511, 254 App.Div. 684—^Reynolds v. 
State, 20 N.Y.S.2d 719, 174 Tilisc. 
333, reversed on other grounds 28 
N.Y.S.2d 851, 262 App.Div. 927, ap¬ 
peal dismissed 40 N.E.2d 34, 287 N. 
Y. 745. 

Pa.—^Fay v. Pioneer Paper Stock Co., 
194 A. 750, 129 Pa.Super. 4S. 

Tex.—Frnka v. Beaumert, Civ.App , 
290 S.W. 808. 

Wash.—Billingsley v. Rovig-Temple 
Co., 133 P.2d 265, 16 Wash.2d 202— 
Warner v, Keebler, 94 P.2d 175, 200 
Wash. 60S. 

42 C.J. p 1004 note 6. 

Negligence held not proximate cause 
Tex.—Texas Landscape Co. v. Lon- 
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es in which a motorist, having the right of way, 
proceeded across an intersection without proper 
precautions with respect to other motor vehicles, 
and notwithstanding the danger of collision attend¬ 
ant on such a course.^^ 

Speed and control. The rules have been applied 


in cases where the operator approached,92 entered 
or crossed,93 or turned in94 an intersection at an 
improper or excessive rate of speed, or followed an¬ 
other vehicle into an intersection at an excessive 
rate of speed,95 or failed to have the automobile un¬ 
der proper control.95 


goria, Civ.App., 30 S.W.2cl 423, er¬ 
ror dismissed. 

Vt—Stone V. Wood, 167 A, 829, 104 
Vt. 105. 

Contributory negligence 
Cal—Henderson v. Braden, 94 P.2d 
G25, 35 Cal.App.2d 88. 

Ill — Ofsars V. Interstate Motor 
Freights System Co., 42 NE.2d 309, 
314 Hl.App. 673. 

Ky,—^Huber & Huber Motor Exp. v. 
Croley, 196 S W.2cl 965, 303 Ky. 101 
—Rice V. Franklin Title & Trust 
Co., 184 S.W.2d 896, 299 Ky. 142. 
La.—Cantrell v. Roberts, App, 12 So. 
2d 491—Bagley v. Standard Coffee 
Co., App., 168 So. 350—^Millet v. 
Consolidated Companies, App., 160 
So. 852—Dunbar v. Kaul, 126 So. 
705, 12 La.App. 605—Buckner v. 
Powers, 125 So. 744, 12 La.App. 630 
—De La Vergne v. Levy, 123 So. 
182, 10 La.App. 768—Breaux v. Can- 
gelosi, 123 So. 151, 10 La.App. 765 
—Heath v. Baudin, 122 So. 726, 11 
La.App. 40. 

Md.—Gudelsky v. Boone, 23 A.2d 694, 
180 Md. 265. 

Mich.—Ann Arbor Const. Co. v. Russ, 
20 N.W.2d 298, 312 Mich. 527. 

N.H.—Copadis v. Haymond, 47 A.2d 

120 . 

N.Y.—De Rosa v. Harneit, 3 N.Y.S.2d 
511, 254 App Div. 684. 

Pa.—^Rosato v. LaMent, 30 A. 2d 698, 
346 Pa. 360. 

Wash.—Overaa v. Tacoma Bus Co., 12 
P.2d 415, 168 Wash. 392. 

3bast clear chance doctrine held in- 
applicable 

La.—Cole v. Sherrill, App., 7 So.2d 
205. 

Collision outside intersection 
In action for injuries sustained in 
intersectional automobile collision, if 
collision was caused by failure of de¬ 
fendant motorist to observe the re¬ 
quirements of statute relating to 
right of way at intersections, the fact 
that the automobiles actually collided 
outside of the bounds of the intersec¬ 
tion would not defeat recovery.— 
Carlin v. Haas, 199 A. 430, 124 Conn. 
259. 

91. IT.S.—Lucas V. Interstate Motor 
Freight System, C.C.A.Wis., 115 F. 
2d 602. 

Ga.—^Laseter v. Clark, 189 S.E. 265, 
54 Ga.App. 669. 

La.—Stuckey v. Hayden, App., 3 So.2d 


443—Molero v. Wilson, App., 147 
So. 74—^Ferrara v. Leone, App., 144 
So. 290—Simpson v. Pardue, I3l So. 
854, 15 La App 341. 

Tex.—Houston Electric Co. v. Potter, 
Civ.App, 51 S.W.2d 754, error dis¬ 
missed. 

Wis.—^Whyte v. Lmdblom, 255 N.W. 
265, 216 Wis. 21, rehearing denied 
256 N.W. 244, 216 Wis. 27. 

42 C.J. p 1004 note 7. 

Contributory negligence 
Colo—Hicks V. Cramer, 277 P. 299, 
85 Colo. 409. 

Conn—Carlin v. Haas, 8 A.2d 530, 126 
Conn. 8. 

Ill.—Kirchoff v. Van Scoy, 22 N.E.2d 
966, 301 Ill.App. 366. 

Iowa.—Davis v. Hoskinson, 290 N.W. 
497, 228 Iowa 193. 

La.—Burden v. Capitol Stores, App., 
4 So.2d 62, affirmed 8 So.2d 45, 200 
La 329—General Exchange Ins. 
Corporation v. Carp, App., 176 So. 
145 —^Wyble v. Lafleur, App, 164 
So. 461—^Burthe v. Lee, App., 162 
So. 100, rehearing refused 152 So. 
589—Poulan v. Deas, 138 So. 230, 
18 La.App. 256—Moak v. Callo, 134 
So. 763, 16 La.App. 552—Breaux v. 
Oangelosi, 123 So. 151, 10 La App. 
765. 

N.Y.—^Adams v. Berkun, 2 N.T.S.2d 
98. 

Pa.—Peters v. Shear, 41 A.2d 656, 351 
Pa. 521—Heimburger v. Gundy, 34 
A.2d 489, 348 Pa. 114. 

Wash.—Roed v Washington Laundry 
Co., 294 P. 1023, 160 Wash. 166. 

Negligence held not contributory 
La.—Mason v. Price, App., 32 So.2d 
853. 

92. U.'S.—Bickley v. U. S., D.C S.C., 

77 F.Supp. 454. 

La.—^Van Dyke v. Waguespack, App, 
198 So. 425. 

Wis—Paluczak v. Jones, 245 N.W. 

655, 209 Wis. 640. 

42 C.J. p 1003 note 94. 

Contributory negligence 
La.—Boudra v. Williams, App., 17 So. 
2d 502—McBride v. Gill, App, 15 
So.2d 643—Owen v. O. K. Storage & 
Transfer Co., App., 10 So.2d 649— 
Drake v. Hardware Mut. Casualty 
Co, App., 194 So. 70—Union In¬ 
demnity Co. V. Harrison, 6 La.App. 
239. 

—Beane v. Hartford, 33 A.2d 927, 
140 Me. 62. 


Pa.—^Hess v. Mumma, 19 A.2d 524, 
144 Pa.Super. 313. 

S.D.—^Friese v. Gulbrandson, 8 NW 
2d 438, 69 S.D. 179. 

Negligence held not contributory 
Tex—Postal Telegraph & Cable Co. 

V. Paper, Civ.App , 108 S W 2d 259.' 
Wash.—^Nystuen v Spokane County, 
77 P.2d 1002, 194 Wash. 312. 

42 C.J. p 1140 note 83 [a] (2). 

93. U.'S.—Weakley v. U. S., CCA 

Va., 158 F 2d 703. 

Cal—Skaggs v. Wiley, 292 P. 132, 108 
Cal.App. 429. 

La.—^Austin v. Baker-Lawhon & Ford, 
App., 188 So. 416, followed in 
Standard Gin & Manufacturing Co. 
V. Baker-Lawhon & Ford, 188 So. 
420 and Employers Casualty Co. v. 
Baker-Lawhon & Ford, 188 So. 421 
—Fields V. Owens, App., 186 So. 849 
—Bagley v. Standard Coffee Co., 
App., 168 So. 350—Blitz v. Munson, 
App., 159 So. 754—Buras v. South¬ 
ern Coffee Mills, 123 So. 372, il La. 
App. 597. 

Wash.—Koboskl v. Cobb, 297 P. 771, 
161 Wash. 574—Day v. Polley, 266 
P. 169, 147 Wash. 419—Hirst v. 
Standard Oil Co. of California, 261 
P. 405, 145 Wash, 597. 

42 C.J. p 1003 note 95. 

Negligence held not proximate cause 
Cal.—Coverrubias v. Brown, 38 P.2d 
414, 2 Cal.App.2d 658. 

Contributory negligence 
Ark.—Connor v. Coughlin, 92 •S.W.2d 
380, 192 Ark. 528. 

La—Dow V. Brown, App., 193 So. 239. 
Wash.—Stangle v. Smith, 117 P.2d 
207, 10 Wash.2d 461. 

Negligence held not contributory 
L.C.—Herndon v. Higdon, Mun.App., 
31 A.2d 854. 

Kan.—Jones v. McCullough, 83 P.2d 
669, 148 Kan. 561. 

Wash—^West Coast Transport Co. v. 
Landin, 60 P.2d 704, 187 Wash. 556. 

94. Nev—Bawden v. Kuklinski, 228 
P. 588, 232 P. 782, 48 Nev. 181. 

42 C.J. p 1004 note 96. 

Negligence held not contributory 
Kan.—Shat tuck v. Pickwick Stages 
Corporation, 11 P.2d 996, 135 Kan. 
602. 

95. Nev.—^Bawden v. Kuklinski, 228 
P. 588, 232 P. 782, 48 Nev. 181. 

42 C.J. p 1004 note 97. 

96. La —McBride v. Gill, App., 15 So. 
2d 643. 
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§ 371. In General 

. f 

Vehicles engaged in public service emergencies are ' 
frequently expressly or impliedly exempted from the i 
operation of traffic regulations or are given certain prior 
rights over other vehicles on the streets and highways, 
but such fact does not relieve the operator of such a 
vehicle from the duty of exercising due care to pre¬ 
vent injury to others or to himself. 

Traffic regulations frequently exempt from their 
operation certain vehicles engaged in public service 
in emergencies or give to such vehicles certain pri¬ 
or rights over other vehicles on the streets and 
highways and, even in the absence of any ex¬ 
press provisions of this character, it is considered 
that such exemptions or prior rights may be implied 
because of the necessities of the case.^^ An ex¬ 
press exemption from the requirements of speci¬ 
fied traffic regulations has been held, however, to 
imply the exclusion of any other exemptions.^^ 
Whether or not a particular vehicle falls within the 
terms of an express exemption depends on the lan¬ 
guage of the statute,1 and, under a statute exempt¬ 
ing certain vehicles responding to emergency calls, 
it has been held that the test is not whether an 


emergency in fact exists at the time hut rather 
1 whether the vehicle is then being used in respond- 
i ing to an emergency' call.^ 

The exemption granted under particular statutes 
and ordinances is not absolute, but is based on cer¬ 
tain conditions,3 and the fact that a particular ve¬ 
hicle is either expressly or impliedly exempted from 
the operation of traffic regulations does not relieve 
the operator of such vehicle from the duty of ex¬ 
ercising due care to prevent injury to others,^ or 
to himself nor, under a statute so providing, does 
it protect the driver from the consequence of an ar¬ 
bitrary exercise of the privileges granted,6 or a 
reckless disregard of the safety of others.'^ 

On the other hand, it has been held that the driv¬ 
er of such vehicle is not required to exercise the 
same care that the law requires of the ordinary 
driver who has no emergency duty to perform,^ 
and that due regard for the safety of others mere¬ 
ly requires that he give them a reasonable oppor¬ 
tunity to yield the right of way by suitable warn- 
ing.9 Further, it has been held that, where emer- 


Ooutrilbutory negflig'eiice 
La.—McBride v. Gill, App,, 15 So.2d 
643. 

97. Cal.—^Raynor v. City of Areata, 
77 P.2d 10‘54, 11 Cal.2d 113—Lucas 
V. City of Los Angeles, 75 P.'2d 
599, 10 Cal.2d 476—Reed v. City 
of iSan Diego, 177 P.2d 21. 77 Cal. 
App.2d 860—^Coltman v. City of 
Beverly Hills, 105 P.2d 153, 40 Cal. 
App 2d 570—Falasco v. Hulen, 44 
P.2d 469, 6 Cal.App 2d 224. 

Fla.—City of Miami v. Thigpen, 11 
So.'2d 300, 151 Fla. 800. 

Me.—Russell v. Nadeau, 29 A-Sd 91'6, 
139 Me. 28'6. 

Md.—Baltimore Transit Co. v. Toung, 
56 A.2d 140. 

Minn.—Travis v. Collett, 17 N.W.2d 
68, 218 Minn. 592. 

Ohio—Jackson Brewing Co. v. Un- 
. derwriters Salvage Corporation, 40 
N.E 2d 222, 69 Ohio App. 248. 

Statute aiot repealed 

Statute governing movement of 
traffic at intersections where traffic 
signals are installed was held not 
to repeal statute granting right of 
way to certain vehicles engaged in 
public service.—Leete v. Griswold 
Post No. 79, American Legion, 158 A. 
919, 114 Conn. 400. 

98. Minn.—Syck v. Duluth St. R. 
Co., 177 N.W. 944, 146 Minn. 118. 

42 C.J. p 10i26 note 34. 

99. N.J.—^Desmond v. Basch, 108 A. 
362, 94 N.J.Law 52. 


Mere right of way 

Where given merely a right of way 
over other vehicles, emergency ve¬ 
hicles are not justified in disregard¬ 
ing the law of the road, the statutes 
of the state or municipal traffic reg¬ 
ulations in exercising the right of 
way.—National Funeral Home v. 
Dalehite, 15 Tenn.App. 482. 

1. Cal.—^Livezey v. Rogers, 88 P.2d 
169, 31 Cal.App.2d 412. 

2. Cal.—Stucker v. McMains, 161 P. 
2d 997, 71 Cal.App.2d 35—Coltman 
V. City of Beverly Hills, 105 P.2d 
153, 40 Cal.App.2d 570. 

3 . Cal,—^Reed v. City of San Diego, 
177 P.i2d '21, 77 Cal.App.2d 860. 

“Pull control” 

Ohio —Jackson Brewing Co. v. Un¬ 
derwriters Salvage Corporation, 40 
N.E.2d 222, 224, 69 Ohio App. 248. 
Warning' 

Under some statutes the exemption 
is based on the condition that a 
warning be given.—^Reed v. City of 
San Diego, 1'77 P.2d 21, 77 Cal.App. 
2d 860—^Eddy v. City of Los Angeles, 
82 P.'2d 125, 28 Cal.App.2d 89. 
Proceeding with caution 
In statute permitting an emergency 
vehicle to proceed through intersec¬ 
tion against a stop sign, provision 
reauiring vehicle to slow down as 
necessary and to proceed with cau¬ 
tion is not an absolute requirement. 
—Travis v. Collett, 17 N.W.2d 68, 
218 Minn. 692. 

4. Cal-—Isaacs v. City and County 
of San Franci^-'i-o, 167 P.2d 221, 73 
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Cal.App.2d 621—^Falasco v. Hulen, 
44 P.2d 469, 6 Cal.App.2d <224. 

Conn.—Leete v. Griswold Post No. 
79, American Legion, 158 A. 919, 
114 Conn. 400. 

Me.—^Russell v. Nadeau, 29 A.2d 916, 
139 Me. 286. 

Md.—^Baltimore Transit Co. v. Toung, 
56 A.2d 140. 

Tenn.—^National Funeral Home v. 

Dalehite, 15 Tenn.App. 482. 

Frizna facie negligence removed 

The effect of regulation giving all 
emergency vehicles the right of way 
was to remove the “prima facie case” 
of negligence established by showing 
that emergency vehicle was used in 
violation of state speed law, but reg¬ 
ulation did not relieve operator of 
such vehicle from duty of exercising 
due care even while acting in an 
emergency,—City of Miami v. Thig¬ 
pen, 11 So.2d 300, 151 Fla. 800. 

5. Me.—Russell v. Nadeau, 29 A.2d 
916, 139 Me. 286. 

6, Cal—^Raynor v. City of Areata, 
77 P.'2d 1054, 11 Cal.i2d 113—Lucas 
V. City of Los Angeles, 75 P.2d 
599, 10 Cal.2d 476—Reed v. City 
of San Diego, 177 P.2d 21. 77 Cal. 
App 2d 860—Eddy v. City of Los 
Angeles, 82 P.2d 25. 28 Cal.App.2d 
89—^Falasco v. Hulen, 44 P.<2d 469, 
6 Cal.App.2d 224. 

7- Md.—Baltimore Transit Co. v. 
Toung, 56 A.2d 140. 

8. Md.—^Baltimore Transit Co. v. 
Toung, supra. 

9. Cal.—^Raynor v. City of Areata, 
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g-ency public service vehicles are exempted from re¬ 
strictions of speed and right of way, if proper 
warning has been given, negligence or an arbitrary 
exercise of privileges cannot be predicated on the 
elements of speed or failure to observe general 
rules governing the right of way,^0 unless there is 
no need therefor.However, it may be predicat¬ 
ed on acts which may be said to amount to willful 
misconduct.^^ 

Duty of drivers of other vehicles to yield right of 
ivay. Under a statute so providing, the driver of 
every other vehicle is under a duty immediately to 
draw it to the right-hand curb and stop until a pub¬ 
lic service vehicle responding to a call has passed.^^ 
In order to impose on such a driver the duty of 
yielding the right of way, he must know or in the 
exercise of ordinary prudence should have known 
that a public service vehicle was approaching in 
response to a call,i^ and he must have a reasonable 
opportunity to draw to the curb and stop or other¬ 
wise yield the right of way.^5 Regardless of such 
statute, however, he must make use of his senses, 
hear and see that which in the exercise of reason¬ 
able care ought to be heard and seen, and in all 
ways exercise that degree of care which an ordi¬ 
narily prudent person would use under similar cir¬ 
cumstances.^® Thus, if a favored public service ve¬ 
hicle has the right of way at an intersection re¬ 


gardless of traffic lights, the driver of another ve¬ 
hicle, who may be charged with knowledge of its 
approach, must yield the right to advance given him 
by a traffic light. 

Funeral processions. Under valid traffic regula¬ 
tions so providing the drivers of^other vehicles are 
prohibited from driving through'a funeral proces- 
sion.18 Such regulation has been construed as giv¬ 
ing the driver of a car in a funeral procession the 
right to enter an intersection with a traffic light 
against him,^® if it is reasonably apparent that his 
car is in the procession.20 However, such regula¬ 
tion when based on a municipal ordinance has been 
held to be void in so far as it conflicts with a state 
statute requiring motor vehicles to obey automatic 
traffic signals.2l On the other hand, there is au¬ 
thority for the view that such regulation does not 
authorize a procession to go through a red traffic 
signal,22 but is intended to apply only at points 
where there are no traffic signals.23 In any case, 
such regulation does not relieve the driver of a car 
in a funeral procession of the duty to operate his 
vehicle with prudent regard for the safety of oth- 
ers.24 

Physician's car. In the absence of any statute on 
the subject, a physician in operating a motor vehi¬ 
cle is bound to exercise the same degree of care 
as any other person,^® and a statute exempting phy- 


77 P.2d 1054, 11 Ca.l.2d 113—Lucas 
V. City of Los Angeles, 75 P.2(i 
599, 10 'Cal.2d 47'C—Isaacs v. City 
and County of fian Francisco, 167 
P.2d 221, 73 Cal.2d 6i21—Collman 
V City of Beverly Hills, 105 P.2d 
153, 40 CalApp2d 1570—Eddy v. 
City of Los Angeles, 8'2 P-2d 25, 
28 Cal.App.2d 89. 

Soundings siren 

An emergency vehicle operator's 
duty of care is performed by giving 
audible signal of its approach by 
siren, as required by statute giving 
him right of way in such case.—^Lu¬ 
cas V. City of Los Angeles, 75 P.2d 
509, 10 Caldd 476. 

Failure to give warning operates 
as waiver of the special privileges.— 
Mastro v. City of San Diego, 62 P.2d 
407, 17 Cal.App2d 331. 

10 . Cal.—^Raynor v. City of Areata, 
77 P.2d 1054, 11 Cal.2d 113—Lucas 
V. City of Los Angeles, 75 P.2d 599, 
10 Cal.2d 476—'Coltman v. City of 
Beverly Hills, 105 P.2d 163, 40 
Cal.App.'2d 570. 

11 . Cal—Lucas v. City of Los An¬ 
geles, '7'5 P.2d 599, 10 Cal.2d 476— 
Reed v. City of San Diego, 177 P.2d 
i21, 77 Cal.App.2d 860. 

12. Cal.—Raynor v. City of Areata, 
77 P.?.d 1054, 11 Cal.2d 113—Lucas, 


V, City of Los Angeles, 75 P.2d 
699, 10 Cal.2d 476—Eddy v. City 
of Los Angeles, 82 P.2d 25, 28 Cal. 
App.2d 89. 

13. Me.—Russell v. Nadeau, 29 A.2d 
916, 139 Me. 286. 

Minn—Travis v. Collett, 17 N.W.2d 
68, 218 Minn. 592. 

14. Me—^Russell v. Nadeau, 29 A.2d 
916, 139 Me. 2S6. 

Md.—Baltimore Transit Co. ▼. 

Toung, 6 6 A.2d 140. 

15. Me.—^Russell v. Nadeau, 29 A.2d 
91>6, 139 Me. 386. 

Md.—Baltimore Transit Co. v. 

Toung, 5'6 A.2d 140. 

16. Me.—Russell v. Nadeau, 29 A.2d 
916, 139 Me. 286. 

17. Me.—Russell v. Nadeau, supra. 
Minn.—Travis v. Collett, 17 N.W.2d 

68, 218 Minn. 592. 

18. Ala.—Sloss-Sheffield Steel & 

Iron Co. V. Allred, 25 So.2d 179, 247 

Ala. 499. 

N.T.—^Merkling v. Ford Motor Co., 
296 N.T.S. 393, 2'51 App.Div. 89. 

The purpose of such regulation is 
to give a funeral procession right of 
way to proceed as single unit across 
street intersections.—Sloss-Sheffield 
Steel & Iron Co. v. Allred, 25 So.2d 
179, 247 Ala. 499. 
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Violation is negligence per se 
Ala.—Sloss-'Sheflield Steel & Iron Co. 
V, Allred, supra. 

19. Ala.—Sloss-Sheffield Steel & Iron 
Co. V. Allred, supra, 
ao. Ala.—Sloss-Sheffield Steel & 

Iron Co. V. Allred, supra. 

Driver without notice 
A driver cannot be held negligent 
in driving into and across a funeral 
procession at street intersection on 
green traffic light without knowledge, 
or anything to put him on notice, 
that there was such a procession.— 
Sloss-Sheffield Steel & Iron Co. v. 
Allred, 25 So.2d 174, 32 Ala.App. 183, 
certiorari denied 25 So.2d 179, 247 
Ala. 499. 

21. Ohio.—Otto V. Whearty, 27 N.E. 
2d 190, 63 OhioApp. 495. 

Recovery barred 

Ohio.—Otto V. Whearty, supra. 

22. N.T —^Merkling v. Ford Motor 
Co., 296 N.T.S. 393, 251 App.Div. 
89. 

23. N.T.—Merkling v. Ford Motor 
Co., supra. 

24. Ala.—Sloss-Sheffield Steel & 
Iron Co. V. Allred. 25 So 2d 179, 
247 Ala. 499, 

25. Tex.—^Austin v. De George, Civ 
App., 65 S.W.2d 68'5, error dis¬ 
missed. 
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sicians answering emergency calls from the provi¬ 
sions of a penal statute limiting speeds has been 
held not to preclude a physician from being negli¬ 
gent when driving at an excessive speed.^® 

Road machinery. While one having a duty to 
keep a road in repair may use necessary road ma¬ 
chinery for that purpose and may operate such ma¬ 
chinery in the face of traffic on the left-hand side 
of the road,27 he is under a duty to exercise ordi¬ 
nary or reasonable care in behalf of the traveling 
public,notwithstanding a statutory exemption 
from compliance with certain traffic regulations.^® 

§ 372. Fire Department Vehicles 

a. Implied privileges 

b. Express privileges 

a. Implied Privileges 

Apart from any express grant of privileges and In 
the absence of a clear expression of legislative intent 
to the contrary, it is usually considered that fire depart¬ 
ment vehicles when responding to calls are exempt from 
traffic regulations. 

Apart from any express grant of privileges in 
these respects, it is usually considered that, by rea¬ 
son of the necessities of the situation and the pub¬ 


lic interest,®® and in the absence of a clear expres¬ 
sion of legislative intent to the contrary,®^ fire ap¬ 
paratus and other vehicles of a fire department, 
whose function is the saving of life and property, 
are, when in use for such purpose, exempt from 
traffic regulations,®- such as those fixing speed lim¬ 
its,®® controlling the movement of traffic by signal 
lights or other means or devices,®^ and prescribing 
the mode of turning at intersections.®® It has also 
been considered that such vehicles are entitled to 
the right of way at crossings and intersections,®® 
but other authorities hold that there is no common- 
law right of way of fire vehicles over other vehi¬ 
cles.®*^ 

b. Express Privileges 

Traffic regulations frequently provide In express 
terms that authorized emergency fire vehicles shall be 
exempt from certain regulations or give them certain 
prior rights over other vehicles, and the extent of such 
special privileges is necessarily determined by the terms 
of the grant. 

Traffic regulations frequently provide in express 
terms that authorized emergency fire vehicles shall 
be exempt from certain regulations,®8 such as speed 
limits®® or regulations controlling the movement of 
traffic by signal lights or other means or devices,^® 


26. Tex.—^Austin v. De Greorgre, Civ. 
App., 65 S.W.2d 585, error dis¬ 
missed. 

27. Cal.—Continental Ins. Co. of 
New York v. Pacific Greyhound 
Lines, 111 P.2d 37. 43 Cal.App.2d 
Supp. 877. 

Neb —Most V. Cedar County, 252 N. 
W. 465, 1'26 Neb. 54. 

28. Cal.—Continental Ins. Co. of 
New York v. Pacific Greyhound 
Lines. Ill P.2d 37, 43 Cal.App.2d 
Supp. 877. 

Iowa.—^Hebmann v. Heesch, '288 N.W. 
695, 227 Iowa 666. 

29. Iowa.—^Rebmann v. Heesch, 288 
N.W. -695, 227 Iowa 566. 

30. Me.—^Corpus Juris quoted in Mc¬ 
Carthy V. Mason, 171 A. 266, 259, 
132 Me. 347. 

Wyo.—^White v. Casper, 249 P. 562, 
25 Wyo. 371. 

31. Utah.—Rollow v. Ogden City. 
■243 P. 791, 66 UtaJi 475. 

42 C.J. p 1026 note 37. 

32. Me.—Russell v. Nadeau, 29 A.2d 
9*16, 139 Me. 286. 

Neb.—Goeres v. Goeres, 248 N.W. 75, 
124 Neb. 720. 

Tenn.—Corpus Juris quoted in Bur¬ 
nett V. Rudd, 64 S.W.2d 718, 721. 
165 Tenn. 238. 

42 C.J. p 1026 note 38. 

33. Me.—Corpus Juris quoted in 
McCarthy v. Mason, 171 A. 256, 269, 
132 Me. 347. 


Neb.—Goeres v. Goeres, 248 N.W. 75, 
124 Neb. 720. 

Wash.—Hartnett v. Standard Furni¬ 
ture Co., 299 P. 408, 162 Wash. 
655—Benefiel v. Eagle Brass Foun¬ 
dry, 282 P. 213, 154 Wash. 330. 

Wyo.—^White v. City of Casper, 249 
P. 562, 35 Wyo. 371. 

42 C.J. p 1026 note 39. 

A fire department regulation that 
members should use all speed con¬ 
sistent with safety has been held to 
be warranted.—Garrett v. City of 
Schenectady, 197 N.E. '257, 2'68 N.Y. 
219, reargument denied 198 N.E. 
569, 268 N.Y. 70S. 

34. Me.—Russell v. Nadeau, 29 A.2d 
916, 139 Me. 286. 

35. Cal.—^Balthasar v. Pacific Elec¬ 
tric R. Co., 202 P. 37, 187 Cal. 302, 
19 AL.R. 4*52. 

36. Fla.—Maxwell v. Miami, 100 So. 
147, 87 Fla. 107, 33 A.L.R. 682. 

42 C.J. p 10'26 note 41. 

37. N.J.—^Knox v. North Jersey St. 
R. Co, 57 A. 423, 70 N.J.Law 347, 1 
Ann.Cas. 164 

42 C.J. p 1026 note 43. 

38. Cal.—Bischell v. State, 157 P.2d 
41, 68 Cal.App.2d 557—^Armas v. 
City of Oakland, 28 P.2d 422, 135 
Cal.App. 411. 

Repeal by implication 

Statute conferring privileges held 
repealed by implication by statute 
rendering municipality liable for 
negligent operation of motor vehicle 
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by member of municipal Are depart¬ 
ment, and ordinances exempting fire 
patrol vehicles from traffic regula¬ 
tions were rendered nugatory by 
passage of latter ste.tute.—Groot v. 
City of Chicago, 63 N.E.2d 245, 321 
Ill.App. 502. 

A police vehicle when answering' a 
fire call has been held to be a “fire 
patrol vehicle" within the meaning 
of a statutory provision exempting 
such vehicles from ordinary traffic 
regulations when traveling in re¬ 
sponse to a fire alarm.—^Long v. 
Schumacher, 20 A.2d 765, 342 Pa. 
356—Florig v. Cowan, Pa.Com.Pl., 91 
Pittsh.Leg.J. 528. 

39. Cal.—Raynor v. City of Areata, 
77 P.2d 1054, 11 Cal.2d 113—Lucas 
V. City of Los Angeles, 75 P.2d SO'S, 
10 Cal.2d 476. 

N.H.—Vandell v. Sanders. 15*5 A. 193, 
8'5 N.H. 143, 80 A.L.R. 550. 

Pa.—^Williams v. City of Pittsburgh, 
37 A.2d 540, 349 Pa. 430—^Mansfield 

V. City of Philadelphia, 52 Pa.Dist. 
&Co. '62'6, affirmed 42 A.2d 549, 352 
Pa. 199—Meyer v. City of Allen¬ 
town, Com.Pl., 21 Leh.Co.L.J. 99. 

42 C.J. p 1026 note 43. 

40. Minn.—Travis v. Collett, 17 N. 

W. 2d 68. 218 Minn 692. 

Pa.—^Williams v. City of Pittsburgh. 
37 A.2d 540, 349 Pa. 430—^Mansfield 
V. City of Philadelphia, 52 Pa. 
Dist. & Co. 626, affirmed 42 A.2d 
549, 352 Pa. 199, 
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or provide that such vehicles shall be entitled to the 
right of way^^ or shall be accorded a clear passage 
by other vehicles drawing to the right-hand side of 
the road or curb and stopping on their approach>2 
The obvious purpose of such provisions is to facil¬ 
itate the early arrival of fire apparatus at the scene 
of fire,and whenever possible they should be so 
construed as to further such purpose.44 

The extent of such special privileges is necessa¬ 
rily determined by the terms of the grant.45 If the 
grant is a general one, unrestricted in terms, such 
vehicles are entitled to assert their privileges at all 
times when in use for proper purposes,46 but, when 
the grant is limited in terms, it must be construed 
accordingly.47 Thus, an exemption of such vehicles 
when going to a fire or answering an emergency 


call is applicable only under such circumstances, 
and not when such a vehicle is using the streets for 
any other purposes^s Every fire call is, however, 
regarded as an emergency within such an exemp- 
tion.49 

§ 373. - Duty to Use Care 

The fact that a fire department vehicle Is exempt 
from the operation of traffic regulations or has certain 
prior rights does not permit the operator of such vehicle 
to drive in reckless disregard of the safety of others; 
nor does It relieve him from the general duty of exercis- 
ing due care for the safety of others and his own safety. 

The fact that a fire department vehicle is either 
expressly or impliedly exempt from the operation 
of traffic regulations or accorded certain prior 
rights over other vehicle does not permit the op- 


41 . Cal—Raynor v. City of Areata, 
77 P.i2d 1054, 11 Cal.2d 113—Lucas 

V. City of Los Angeles, 75 P.2d 
599. 10 Cal.2d 476. 

Ill.—Bryan v. City of Chicago, 20 N 
E.2d 37. 371 Ill. 64. 

La—Board of Com’rs New Orleans 
Fire Dept. v. Crystal Creamery, 3 
LaApp. 327. 

Me.—^Russell v. Nadeau, '29 A 2d 916, 
139 Me. 286. 

N.T.—Garrett v. City of Schenectady. 
197 N.B 257, 268 NY. 219. rear¬ 
gument denied 198 N.E. 569, 268 
N.Y. 708. 

Pa—^Mansfield v. City of Philadel¬ 
phia, 5i2 Pa.Dist. & Co. 626, af¬ 
firmed 42 A.2d 549, 3'52 Pa. 199— 
Seibert v. City of Pittsburgh, Com. 
PL, 90 Pittsb.Leg.J. 599, 34 Mun. 
L.R. 89. 

Tex.—-Walker v. Houston Electric 
Co., Civ.App., 155 S.W.2d 973, er¬ 
ror refused. 

Yt.—Reid v. Abbiati, 32 A'2d 133, 113 
Vt. 233—^Ferraro v. Earle, li64 A. 
886, 105 Vt. 243. 

Wash—Hartnett v. Standard Furni¬ 
ture Co., 299 P. 408, 162 Wash. 
6'55—Hadley v. Arms & Scott, 241 
P. 26, 136 Wash. €3i2. 

42 C.J. p 1026 note 44. 

•42. Me. — Russell v. Nadeau, 29 A.'2d 
916, 139 Me. 286. 

R.I, —^Audette v. New England 

Transp. Co.. 46 A.2d 570, 71 R I. 
420. 

Yt.—Stone v. Wood. 157 A. 829. 104 
Vt. 105. 

42 C.J. p 1026 note 45. 

43. Minn.—Travis v. Collett. 17 N. 

W. i2d 68, 218 Minn. 592. 

N.H.—Clough V. Schwartz, 48 A.2d 
921, 94 N.H. 138. 

44. Minn.—Travis v. Collett, 17 N. 
W.2d '68. 218 Minn. 592. 

N.H.—Cloug'h v. Schwartz, 48 A.2d 
921, 94 N.H. 138. 

Signal not traffic officer 

Mechanical traffic signal is not a 


"traffic officer,” within statute grant¬ 
ing right of way to fire vehicles, ex¬ 
cept that "traffic officers” shall have 
full power to regulate traffic irre¬ 
spective of the right given.—^Ferraro 
V. Earle, 164 A. 88'6. 10>5 Vt. 243. 
Cars on intersecting way; duty to 
stop 

(1) A statute requiring a motorist 
to bring his vehicle to the right- 
hand side of the road or curb and 
stop on hearing a fire vehicle has 
been held not to be confined to cases 
where the motorist is traveling on 
the same highway as the emergency 
vehicle, since the danger of collision 
may be equally present when the 
emergency vehicle is on an intersect¬ 
ing or adjoining way. 

N.H.—Clough V. Schwartz, 48 A.2d 

921, 94 N.H. 138. 

N.Y.—'City of Auburn v. Roate, 284 

N.Y.S. 1, 24'6 AppDiv. 461. 

02) On the other hand, a law pro¬ 
viding that in case of a fire alarm it 
shall be the duty of drivers of ve¬ 
hicles in a street in which fire ap¬ 
paratus is approaching to move such 
vehicles to the side has been held 
not to apply to a driver on a street 
intersecting the street on which the 
fire apparatus is traveling.—^^Stone v 
Wood, 157 A. 829, 104 Vt. 105. 

Outside home jurisdiction 

(1) A statute exempting fire ap¬ 
paratus from speed limits is ap¬ 
plicable to city fire apparatus on its 
way to a fire outside of the city lim¬ 
its.—^Hubert v. Granzow, 1'55 N.W 
204, 131 Minn. 361—42 C J. p 0.026 
note 43 [a]. 

(2) This has been held true with 
respect to a statute according fire 
department vehicles a right of way.— 
McCarthy v. Mason, 171 A. 256, 258, 
132 Me. 34'7. 

“Forest ranger” or “fire warden” 

Under statute defining emergency 
vehicle as one operated by "forest 
ranger” or "fire warden,” quoted 
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phrases would be construed in har¬ 
mony with intent of the act, and 
common-sense rules should be ap¬ 
plied, and a salaried employee of 
state forestry department, dispatched 
to forest fire in state fire truck, was 
a "fire warden” within terms of stat¬ 
ute—Bischell V. Slate, 157 P.2d 41, 
68 Cal.App.2d 557. 

Private cars used for transporting 
firemen to fires have been held to be 
included in an act exempting "fire 
department vehicles traveling in re¬ 
sponse to fire alarm” from speed 
laws.—^Vandell v. Sanders, 155 A. 193, 
85 N.H. 143, 80 A.L R. 550. 

Pire chief’s car not excluded from 
intendment of statute.—McCarthy v. 
Mason, 171 A. 256, 132 Me. 347. 

45. Minn.—Travis v. Collett, 17 N. 
W.2d 68, 218 Minn. 592. 

N.Y.—Dowler v. Johnson, 121 N.E 
487, '226 N.Y. 39, 3 A.L.R. 146. 
I^lglits 

Although fire department’s vehicle 
did not have two red lights burning 
in front as required by statute, if a 
Mars flashing light on front was in 
operation there was a substantial 
compliance with statute so as to 
bring vehicle within statutory ex¬ 
ception.—Travis v. Collett, 17 N.W.2d 
68, 218 Mmn. 692. 

46. U.iS.—^Puget Sound Electric R. 
Co V. Benson, Wash., 2'53 F. 710, 
165 C.C.A. 304. 

42 C.J. p 1027 note 47. 

47. R.I.—^Audette v. New England 
Transp. Co., 46 A.2d 570, 71 R.L 
420. 

48. R.I.—^Audette v. New England 
Transp. Co., supra. 

Wis.—Schumacher v. Milwaukee, 243 
N.W. 75'6, '209 Wis. 43. 

42 C.J. p 1027 note 49. 

49. Wyo.—^White v. Casper, 249 P. 
■562, 35 Wyo. 371. 

1 42 C.J. p 1027 note 60. 
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erator of such vehicle to drive in reckless disre¬ 
gard of the safety of others nor does it relieve 
the operator of such vehicle from the general duty 
of exercising due care for the safety of others,^! 
and his own safety ,®2 even when answering emer¬ 
gency calls.®2 Likewise, under a statute so provid¬ 
ing, an exemption from the operation of traffic 
regulations does not protect the driver from the 
consequences of an arbitrary exercise of the priv¬ 
ileges granted, or, in effect, willful misconduct.®^ 
While it has been stated that an emergency created 
by fire does not admit of that degree of care which 
the ordinary person would use in operating a pri¬ 
vate motor vehicle,®® the true rule would seem to 
be that the degree of care required in both cases is 
the same,®® the test of due care being whether or 
not at the time and place, under all the circum¬ 
stances as they existed then and there, the driver 


was operating his vehicle as an ordinarily careful 
and prudent driver of such vehicle in the perform¬ 
ance of such duty would have done.®'^ 

In determining what is due care on the part of 
the operator of a fire department vehicle, among the 
elements to be considered is the fact, if it is a fact, 
that there was a fire, and that the driver %vas act¬ 
ing in the performance of a duty with relation to 
that fire,®8 that his vehicle had the right of way,®^ 
and his right to assume that others would recog¬ 
nize and respect his superior rights on the streets.®® 
On the other hand, failure to exercise due regard 
for the safety of others or an arbitrary exercise of 
privileges granted by a statute exempting fire ve¬ 
hicles responding to a fire alarm from restrictions 
as to speed and right of way cannot be predicated 
on the latter elements, if proper warning has been 
given.®! 


50. Pa.—^Williams v. City of Pitts¬ 
burgh, 37 A.2d 540, 349 Pa. 430— 
Mashinsky v. City of Philadelphia, 

3 A.2d 790. 333 Pa. 97^avey, to 
Use of Butz V. Bethlehem, 1 A.2d 
653, 331 Pa. 556—Mansfield v. City 
of Philadelphia, 62 Pa.Dist. &Co. 
626, affirmed 42 AJ2d 549, 352 Pa. 
199—Meyer v City of Allentown, 
Com.Pl, 21 Leh.Co.L.J. 99—Seibert 
V. City of Pittsburgh, Com.Pl., 90 
Pittsb.Leg.J. 599, 34 Mun.L.R. 89. 

42 iC.J. p 1027 note 63 [a]. 

51. Cal.—Lucas v. City of Los An¬ 
geles, 75 P.2d 599, 10 Cal.2d 476— 
Isaacs V. City and County of San 
Francisco, 167 P.2d 221, 73 Cal. 
App.2d 621. 

Conn.—^Voltz v. Orange Volunteer 
Fire Ass’n, 17i2 A. 220, 118 Conn. 
307—Tefft V. New York, N. H. & 
H. R. Co . 163 A. 762, 116 Conn. 127. 
1,/te.— ^Oorpus Juris cited in Russell v. 
Nadeau, i29 A.2d 916, 918, 139 Me. 
286— Corpus Juris quoted in Mc¬ 
Carthy V. Mason, 1'71 A. 256, 2'60, 
132 Me. 347. 

Minn.—Travis v. Collett, 17 N-W.2d 
68, 218 Minn. 592. 

Tex.—Eastern Texas Electric Co. v. 

Hunsucker, Civ.App., 280 S W. 887. 
42 C.jr. p 1027 note 63. 

Liability of municipality or other 
governmental agency for negli¬ 
gence in operation of fire depart¬ 
ment vehicles see infra § 441. 
ApproarChing intersections 

Statute providing that all inter¬ 
secting highways shall be approached 
and entered slowly and with due care 
to avoid accidents applies to opera¬ 
tor of fire truck.—Reid v. Abbiati, 32 
A.2d 133, 113 Vt. 233—^Ferraro v. 
Earle, 164 A. 886, 105 Vt. 243. 
Negligent disregturd of right of way 
Even if the driver of the other ve¬ 
hicle through negligence disregards 
their right of way, they must still 


use due care to avoid a collision.— 
Russell V. Nadeau, 29 A.2d 916, 139 
Me. 286. 

52. Conn.—Tefft v. New York, N. H. 
& H. R. Co., 163 A. 762, 116 Conn. 
127. 

Me.—Russell v. Nadeau, 29 A.2d 916, 
139 Me. 286—Corpus Juris quoted 
in. McCarthy v. Mason, 171 A. 256, 
1260, 132 Me. 347. 

Mo.—^HofEman v. People's Motorbus 
Co., App., 288 S.W. 948. 

The fact that two fire vehicles are 
involved does not alter the rule that 
the operator must use reasonable 
care.—Miller v. City of Albany, 287 
N.Y.S 889, 158 Misc. 720, affirmed 
286 N.Y.S. 32'6, 247 App.Div. S4S. 

53 . Conn —^Tefft v New York, N. H. 
& H. R. Co., 163 A. 762, 116 Conn. 
127. 

N.Y.—^Farrell v. Fire Ins. Salvage 
Corp., 179 N.Y.S. 477, 189 App.Div. 
79*5. 

54. Cal.—Lucas v. City of Los An¬ 
geles, 75 P.2d 599, 10 Cal.2d 476— 
Armas v. City of Oakland, 28 P.2d 
422, 13'5 Cal.App 411. 

Liability for ordinary negligence re¬ 
lieved I 

A statute providing that exemption 
of authorized emergency vehicles 
from right of way and speed regula¬ 
tions shall not protect driver of such 
vehicle from consequence of arbi¬ 
trary exercise of such privileges re¬ 
lieves public from liability for such 
driver's ordinary negligence.—Lucas 
V. City of Los Angeles, 75 P.2d 599, 
10 Cal.2d 476. 

55. N.Y. —^Miller v. City of Albany, 
287 N.Y.IS. 889, 158 Misc. 720, af¬ 
firmed 286 N.Y.S. 326, 247 App. 
Div. 848. 

56. Me.—McCarthy v. Mason, 171 A. 
256, 132 Me. 347. 
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57. Me.—^IVIcCarthy v. Mason, 171 A. 
256, 132 Me. 347. 

Vt.—^Reid V. Abbiati. 32 A.2d 133, 113 
Vt. 233—^Ferraro v. Earle, 164 A. 
886, 105 Vt. 243. 

Firemen must exercise reasonable 
precautions against the extraordinary 
dangers of the situation and must 
keep in mind the speed at which their 
vehicle is traveling and the probable 
consequences of their disregard of 
traffic signals.—^Russell v. Nadeau, 29 
A.2d 916, 139 Me. 28-6. 

To “proceed cautiously'’ as used in 
statute authorizing fire vehicle to pro¬ 
ceed cautiously past stop sign then 
against it means to proceed with due 
care under existing circumstances.— 
Travis v. Collett, 17 N.W.2d 68, 218 
Minn. 592. 

Speed near car track 

Driver of fire truck is not required 
to reduce speed to six miles an hour 
thirty feet from streetcar track.— 
Eastern Texas Electric Co. v. Hun¬ 
sucker, Tex.Civ.App., i2S0 S.W. 887. 
Negligence not shown 
N.Y.—Garrett v. City of Schenectady, 
197‘N.E. 257, 268 N.Y. '219, reargu¬ 
ment denied 198 N.E. 569, 268 N.Y. 
70S. 

58. Me.—McCarthy v. Mason, 171 A. 
256, 132 Me. 347. 

59. Ill.—Bryan v. City of Chicago, 
20 N.E.2d 37, 371 Ill. 64. 

60. Me.—Russell v. Nadeau, 29 A.2d 
916, 139 Me. 286. 

Minn.—^Warren v. Mendenhall, 79 N. 
W. 661, 77 Minn. 145. 

61. Cal.—^Lucas v. City of Los An¬ 
geles. 75 P.2d 599, 10 Cal.'2d 476. 

Driving through light not negligence 
Since fire truck had statutory right 
of way, act of driving it through in¬ 
tersection against stop light did not 
of itself constitute negligence.—^Fer- 
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Test runs. It has been held that (?n a test run the 
driver of a fire vehicle is only under oblig’ation to 
run^at the same rate of speed and use the same de¬ 
gree of care and caution that fire vehicles usually 
observe in traveling to a fire.^^ 

Duty of drivers of other vehicles. It is, of 
course, the duty of the operator of an ordinary ve¬ 
hicle to recognize the superior rights of fire ap- 
paratus®^ and to exercise reasonable care to avoid 
injury to the fire department vehicle and the driver 
and occupants thereof.®^ The driver of such other 
vehicle is not, however, under an absolute duty to 
recognize the superior rights of fire apparatus, and 
may proceed in an otherwise lawful manner unless 
by the reasonable exercise of the senses of sight 
and hearing he should have noticed or heard warn¬ 
ing to the contrary,65 and, in the absence of a suit¬ 
able warning of the presence of the fire depart¬ 
ment vehicle, as a careful, prudent person, he has 
the right to assume that no vehicle would be oper¬ 
ated against the traffic lights®^ in the wrong direc¬ 
tion on a one-way street.®^ 

§ 374. Police Vehicles 

a. Implied privileges 

b. Express privileges 


a. Implied Privilegos 

Although there is authority to the contrary, it has 
been held that a police official is impliedly exempt from 
speed limitations and other traffic regulations when en¬ 
gaged in official emergency duty and necessity demands 
such exemption. 

While there is authority for the view that, in 
the absence of an express exception in the statute, 
a police officer must keep within the statutory speed 
limit even though a higher speed would be neces¬ 
sary to effective performance of his duty,68 and 
that police officers in their vehicles are not, merely 
because of their character as such, exempt from 
the duty to observe speed laws,69 other authorities 
have taken the position that an exemption exists in 
favor of a police official who, in order promptly to 
perform his duties, is obliged to, and does, violate 
traffic regulations,70 such as those relating to the 
speed limit'll in pursuit of vehicles whose drivers 
have in some way violated the law. *^2 

b. Express Privileges 

Under some traffic regulations certain police vehicles 
are exempt from certain regulations or enjoy certain 
rights when engaged in official emergency duties or re- 
spondmg to emergency calls. 

Under some traffic regulations police vehicles, or, 
at least, those classified as authorized emergency 
vehicles,'^^ are exempt from specified regulations 


raro v. Earle, 1'64 A. 886, 105 Vt. 
■243. 

Failure to observe ordiuary speed 
limit held not negrli&ence.—Hartnett 
V. Standard Furniture Co, 299 P. 408, 
162 Wash. 6-55. 

62. Cal.—Grassie v. American La 
Prance Fire Eng'ine Co., 272 P. 
1073, 95 Cal.App. 384. 

63. Wash.—Pladley v. Arms, 241 P. 
26. 136 Wash. 632. 

42 C.J. p 1027 note 61. 

Knowledge of law 

Autoist was bound to know valid 
ordinances and statute giving special 
privileges to fire apparatus.—Stone v. 
Wood, 157 A. 8.29, 104 Vt. 105. 

64. La.—^Board of Com'rs New Or¬ 
leans Fire Dept. v. Ci'ystal Cream¬ 
ery, 3 La.App. 327. 

Wash.—Hadley v. Arms, '241 P. 26, 
136 Wash. 632. 

42 C.J. p 1027 note 61 [a]. 

65. Mich.—City of Lansing v. Hath¬ 
away, 273 NW. 403, 280 Mich. 87. 

42 C.J. p 1027 note 53 [c]. 

66. N.T.—Crowley v. Fifth Ave. 
Coach Co., 292 N.T.S. 473, 049 App. 
Div. 408, affirmed 12 N.E.2d 175, 
I27'6 N.Y. 496. 

67. N.T.—Crowley v. Fifth Ave. 
Coach Co., supra. 


68. Tex.—^Keevll v. Ponsford, Civ. 
App., 173 S.W. 518. 

42 C.J. p 1028 note 60. 

Speed approaching sharp curve 
Police officers were held not ex¬ 
empt from statute limiting speed of 
motor vehicles approaching sharp 
curve.—^Hudson v. Carton, 141 S.E. 
222, 37 Ga.App. 634. 

As respects contributory negligence 

"There is some authority for the 
contention that a motorcycle police¬ 
man is not bound to observe traffic 
regulations . . . while in the 

discharge of his duties as such offi¬ 
cer . . . [but] it is quite anoth¬ 

er thing, however, to hold that such 
officer may recover damages for in¬ 
jury proximately caused or contribut¬ 
ed by his own violation of ordi¬ 
nances and statutes enacted for the 
protection of the public.”—Swoboda 
V. Brown, 196 N.E. 274, 277, 109 Ohio 
St. 612. 

69. N.J.—^Desmond v. Basch, 108 A. 
362, 94 N.J.Law 52. 

42 C.J. p 1027 note 57. 

70. Pa.—Long v. Schumacher, 20 A- 
2d 765, 342 Pa. 356. 

71. Minn.—Edberg v. Johnson, 184 
N.W. 12, 149 Minn. 395. 

I 72. Cal.—Balthasar v. Pacific Elec- 
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trie R. Co., 002 P. 37, 187 Cal. 302, 
19 A.L.R. 4'52. 

42 C.J. p 1027 note 59. 

73. Cal.—'Stucker v. McMains, 161 P. 

0d 997, 71 Cal.App.2d 35. 

Status as affected by ownership 
Under a statute so providing, if 
vehicle is privately owned, in order 
to be classified as an "emergency ve¬ 
hicle” it must be used in enforcing 
the provisions of the vehicle code, 
and, if vehicle is publicly owned in 
order to be so classified, it must be 
used for the purpose of enforcing the 
provisions of the vehicle code, or for 
traffic patrol duty or in response to 
emergency calls.—^Livezey v. Rogers, 
88 P.2d 169, 31 Cal.App.2d 412. 

The mere fact that driver is town 
constable does not make his vehicle 
an authorized emergency vehicle.— 
Falasco v. Hulen, 44 P.2d 469, 6 
Cal.App.2d 224. 

Funeral ambulance not ^‘police car*’ 
Oral agreement by mayor and po¬ 
lice chief with funeral directors that 
in cases of emergency, while city was 
without an ambulance, funeral direc¬ 
tors' ambulances would be used, m 
absence of anything to show authori¬ 
ty of mayor or police chief to make 
such arrangement, did not establish 
such ambulances as "police cars" 
within traffic ordinance giving police 
cars right of way.—^Vaughan v. 
Oates. 37 S.E.0d 479. 128 W.Vo. 654. 
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when engaged in official emergency duties'^4 or re¬ 
sponding to emergency callsJS Thus, under some 
regulations police officers using motor vehicles 
when on duty are expressly exempted from the op¬ 
eration of speed laws, either absolutely or in emer¬ 
gencies demanding speed in excess of the prescribed 
limit.When the exemption is of the latter class, 
it is, of course, necessary for an officer claiming 
the benefit of the exemption to show that the situa¬ 
tion was one to which the exemption was applica¬ 
ble.*^'^ There are also regulations giving to police 
vehicles the right of way,*^8 and, where such regu¬ 
lations exist, it is the duty of other drivers to yield 
the right of way to police vehicles,'^^ even though 
this involves stopping.so Still other regulations ex¬ 
empt police vehicles from observance of traffic sig¬ 
nals.81 Under some statutes police vehicles are ex¬ 


empt from regulations applicable to ordinary vehi¬ 
cles or are given the right of way over ordinary ve¬ 
hicles only if they gave proper warning of their 
approach, 82 or the facts are such as to put other 
drivers on notice of the official character of the po¬ 
lice vehicle.83 

§ 375. - Duty to Use Care 

The fact that a police vehicle is exempt from the 
operation of traffic regulations or enjoys certain prior 
rights over other vehicies does not permit the operator 
of such vehicle to drive in reckless disregard of the safe¬ 
ty of others; nor does it relieve him from the general 
duty of exercising due care. 

Generally speaking, the driver of a police vehicle 
is under a duty to exercise due care84 in giving 
suitable and adequate warning, 85 and the fact that 
a police vehicle is exempt from the operation of 


74. Pa.—Long- v. Schumacher, 20 A, 
2d 765, 342 Pa. 3'5'6—Reilly v. City 
of Philadelphia, 195 A. 89.7, 328 Pa. 
563—Florig v. Cowan, Com.Pl., 91 
Pittsb.LegJ. 528. 

75. Cal.—Reed v. City of San Diego, 
177 P.2d 21. 77 Cal.App.2d 860. 
The test Is not whether an emer¬ 
gency in fact exists but rather 
whether the vehicle is then being 
used in responding to an emergency 
call.—Stucker v. McMains, 161 P.2d 
99'7, '71 Cal.App.2d 35—'Coltman v. 
City of Beverly Hills, 105 P.2d 163, 
40 Cal App.2d 570. 

Officer escorting army con-voy dur¬ 
ing war emergency held responding 
to an emergency call, so as to be 
excluded from restrictions of traffic 
regulations.—Stucker v. McMains, 
161 P.i2d 997, 71 Cal.App.2d 35. 

76. Ariz.—Ruth v. Rhodes, 185 P.2d 
304, 66 Ariz. 129. 

Cal.—Lucas v. City of Los Angeles, 
7'5 P.2d 599, 10 Cal.2d 476—Spencer 
V. Schiftman, 7 P.2d 361, 119 Cal. 
App. 746—Byers v. Spicer, 2 P.2d 
479, 116 Cal.App. 219. 

Kan.—Koger v. Keller, 243 P. 294, 120 
Kan. 196. 

Pa.—^Long V. Schumacher, 20 A.<2d 
765, 342 Pa. 35'6—Cavey, to Use 
of Butz, V. City of Bethlehem, 1 
A.2d 653, 331 Pa. 556. 

Tex.—^Hampton Co. v. Joyce, Civ.App., 
80 S.W.2d 1066. 

42 C.J. p 1028 note 61. 

A motorcycle has been held to he 
a “police patrol wagon” within the 
meaning of a statute regulating mo¬ 
tor vehicles and expressly excepting 
“police patrol wagons" from the defi¬ 
nition of motor vehicles.—^Edberg v. 
Johnson, 184 N.W. 12, 149 Minn. 395 
—42 C.J. p 1028 note 61 [a]. 

77. Pa.—Cavey, to Use of Butz, v. 
City of Bethlehem, 1 A.2d 653, 331 
Pa. 656. 

42 C.J. p 1028 note 62. 
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Investigation of accident 

Statute, excepting from speed lim¬ 
itation emergency vehicles pursuing 
law violators, did not apply to vehi¬ 
cle going to investigate civil acci¬ 
dent.—Spencer v. Schiffman. 7 P.2d 
361, 119 CaLApp. 746. 

78. U.S.—Town of Amherst v. U. 
S., D.O.N.T., 77 F.Supp. 80. 

Ala.—Swift & Co. v. Payne. 134 So. 
626, 223 Ala. 2-5. 

Cal.—Lucas v. City of Los Angeles, 
75 P.2d *599, 10 Cal.2d 476—Byers 
V. Spicer, 2 P.2d 479, 116 Cal.App. 
'219. 

Colo.—Johnsen v. Baugher, 2'2 P.2d 
855, 92 Colo. 588. 

Pa.—Long V, Schumacher, 20 A. 2d 
765, 342 Pa. 356—Morns v. Phila¬ 
delphia Gas Works Co., 176 A. 735, 
317 Pa. 420. 

S C.—Lineberger v. City of Green¬ 
ville. 182 S.B. lOi; 178 S.C. 47. 

Tex.—Walker v. Houston Electric 
-Co., Civ.App., 155 S.W.2d 973, er¬ 
ror refused. 

^.Va.—Vaughan v. Oates, 37 S.E.2d 
479, 128 W.Va. 5-54. 

42 C.J. p 1028 note 63. 

Statute held applicable to city streets 
Tex.—Hubb Diggs Co. v. Bell, "293 
S.W. 808, 116 Tex. 427, answering 
certified questions. Civ.App., 297 
-S.W. 682, reversed on other grounds 
Com,App., 1 S.W.2d 575. 

79. Colo.—Johnsen v. Baugher, 22 P. 
2d 855, 92 Colo. 588. 

Md.—Kidd v. Chissell. 126 A. 82. 146 
Md, 169, 38 A.L.R. 20. 

Pa.—^Morris v. Philadelphia Gas 
Works Co., 176 A. 73'5, 317 Pa. 
420. 

Wash.—Clark v. Wilson, 183 P. 103, 
108 Wash. 1 ' 27 , 

80. Wash.—Clark v. Wilson, supra. 
Regulation requirlug stopping 

Under a regulation so providing, 
on the approach of a police vehicle 
1 other vehicles must draw up to the 
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curb and remain at a standstill un¬ 
til it has passed.—^Hogan v. Flem¬ 
ing. 265 SW. 875, 218 Mo-App. 172— 
42 C.J. p 1028 note 66 [a]. 

81- Pa.—Long v. Schumacher, 20 
A.2d 765, 342 Pa. 356. 

82. Cal.—Reed v. City of San Diego, 
177 P.2d 21, 77 Cal.App.2d 860— 
Coltman v. City of Beverly Hills, 
105 P.2d 153, 40 Cal.App.2d 570. 

Minn.—^Hogle v. City of Minneapolis, 
258 N.W. 721, 193 Minn. 326. 

Pa.—^Morris v. Philadelphia Gas 
Works Co., 176 A. 735, 317 Pa. 420. 

83. Colo.—Johnsen v. Baugher, 22 
P.2d 855, 92 Colo. 588. 

Identity apparent 

“The uniforms of the 
policemen and the structure of the 
. , . police cars, immediately dis¬ 

close their identity to those hy 
whom the right of way must be 
yielded.*'—^Kidd v. Chissell, 126 A. 
82, 84, 146 Md. 169, 38 A.L.R. 20. 

84. Ill.—^Kunes v, Garcia, 1 N.E.2d 
262. 284 Ill.App. 16. 

Md.—Sudbrook v. State, 138 A. 12, 
153 Md. 194. 

Ohio.—Swoboda v. Brown, 196 N.E. 

274, 129 Ohio St. 512. 

Pa.—Logan, to Use of Butz v. City 
of Bethlehem, 187 A. 389, 324 Pa 
7. 

42 C.J. p 1158 note 53 [al. 

Liability of city for negligence in 
operation of police vehicle see in¬ 
fra § 441. 

Policeman not performing official 
duty requiring unusual speed held 
not relieved of duty of due care.— 
Swift & Co. V. Payne, 134 So. '626, 
223 Ala. 25. 

85. Cal.—Lucas v. City of Los An¬ 
geles, 75 P.2d 599. 10 Cal.2d 476 
—^Eddy V. City of Los Angeles, 82 
P.2d 25, 28 Cal.App.2d 89. 

Del.—Brown v. Wilmington, 90 A- 
44. 27 Del. 492. 
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some traffic regulations or enjoys certain prior 
rights over other vehicles does not permit the op¬ 
erator of such vehicle to drive in reckless disregard 
of the safety of others nor does it relieve him, 
in the absence of a statute otherwise providing, 
from the general duty of exercising due care for 
the safety of others^? and his own safety,^8 or 
protect him from the consequences of an arbitrary 
exercise of the privileges granted.89 

While it has been stated that a police officer on 
duty is not always held to the same degree of care 
as an ordinary wayfarer, 90 and that a police vehicle 


in actual pursuit of a criminal will not be held to 
the same degree of care as one which is merely 
cruising around,91 it has also been asserted that in 
driving along city streets for the purpose of over¬ 
taking a speeding motorist a policeman must exer¬ 
cise even more than ordinary care in avoiding 
traffic.92 The true rule, however, would seem to 
be that the standard of care which the law requires 
is the same for drivers of police vehicles as for 
drivers of ordinary vehicles,93 the standard being 
such care as a prudent man would exercise in the 
discharge of official duties of a like nature under 
like circumstances.94 Failure to observe ordinary 


Md.—Sudbrook v. State, 138 A. 12, 
153 Md 194. 

Exemption or privilege as condi¬ 
tioned on warning see supra § 374. 
What constitutes suitable warning 
The warning required must be 
such as to give others an oppor¬ 
tunity to protect themselves by 
yielding the right of way, and must 
be suitable for that purpose, and 
not the usual warning which all mo¬ 
torists must give under ordinajry cir¬ 
cumstances, and, hence, warning 
given by two taillights on police car 
parked on pavement was not sufR- 
cient as matter of law.—^Reed v. 
City of San Diego, 177 P.2d 21, 77 
Cal,App2d 860. 

86. Ariz.—Ruth v. Rhodes, 185 P. 

2d 304, 66 Ariz, 129. 

Pa.—liOng V. Schumacher, 20 A.2d 
765, 342 Pa, 356—Mashinsky v. 
City of Philadelphia, 3 A.2d 790, 
333 Pa. 97—Cavey, to Use of Butz, 
V. City of Bethlehem, 1 A.2d 653, 
331 Pa. 556—Reilly v. City of 
Philadelphia, 195 A. 897, 328 Pa. 
663—Rommel v. American Stores 
Co., 167 A. 493, 103 Pa.Super. 384. 
liven if known emergency exists, 
policeman is not justified in oper¬ 
ating vehicle with reckless disregard 
of safety of others.—^Mashinsky v. 
City of Philadelphia, 3 A.2d 790, 333 
Pa. 97. 

87- XJ.S.—Town of Amherst v, U. 

S., D.C.N.Y., 77 F.Supp. 80. 

Ariz.—Ruth v Rhodes, 185 P.2d 304, 
66 Ariz. 129. 

Cal.—Spencer v. SchifEman, 7 P.2d 
361, 119 Cal.App. 746. 

Md.—Sudbrook v. State, 138 A. 12, 
153 Md. 194. 

Pa.—Long V. Schumacher, 20 A.2d 
765, 342 Pa. 356—Mashinsky v. 

City of Philadelphia, 3 A.2d 790, 
333 Pa. 97. 

S.C.—Lineberger v. City of Green¬ 
ville. 182 SE. 101, 178 S.C. 47. 
W.Va.—Vaughan v. Oates, 37 S.E.2d 
470, 128 W.Va. 554. 

Exemption from speed limit fixed 
for general traffic does not relieve 
police officer of the duty of exer¬ 


cising due care in the operation of 
his motor vehicle. 

Cal.—Byers v. Spicer, 2 P.2d 479, 116 
Cal App. 219. 

Wash.—Carpenter v. Thomas, 3 P. 

2d 1001, 164 Wash. 583. 

42 C.J. p 1028 note 70. 

A regulation giving police vehicles 
the right of way does not relieve the 
operator of such vehicle from the 
duty of exercising due care.—City 
of Sacramento v. Hunger, 249 P. 223, 
79 Cal.App. 234. 

88. Cal.—Russell v. Smith, 55 P.2d 
562, 12 Cal.App.2d 399. 

Conn —^Heimer v. Salisbury, 142 A. 
749. 108 Conn. ISO. 

Md.—Sudbrook v. State, 138 A. 12, 
153 Md. 194. 

Pa.—Long V. Schumacher, 20 A.2d 
765, 342 Pa. 356. 

Excessive speed 

(1) A police officer is not absolved 
from the duty to exercise ordinary 
care for his own safety by force of 
statutes or ordinances exempting 
him from prosecution for excessive 
speed.—Clark v. Wilson, 183 P. 103, 
108 Wash. 127—42 C.J. p 1158 note 
54. 

(2) Nor is he absolved by stat¬ 
utes or ordinances preventing the 
application of the rule that exces¬ 
sive speed may establish a presump¬ 
tion of negligence.—Suren v. Zuege, 
201 N.W. 722, 186 Wis. 264. 

Regulation giving police officer 
right of way at intersection does not 
absolve him of the duty of exercis¬ 
ing due care for his own safety.— 
Clark V. Wilson, 183 P. 103, 108 
Wash. 127. 

89. U.S.—Town of Amherst v. U. 

S., D.C.N.Y., 77 F.Supp. 80. 

Cal.—Lucas v. City of Los Angeles, 
75 P.2d 599, 10 Cal.2d 476—Reed v. 
City of San Diego, 177 P.2d 21, 77 
Cal.App.2d 860—Coltman v. City of 
Beverly Hills, 105 P.2d 153, 40 Cal 
App.2d 570—^Eddy v. City of Los 
Angeles, 82 P.2d 25, 28 Cal.App.2d 
89—Spencer v. Schiffman, 7 P.2d 
361, 119 Cal.App. 746. 
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Car having no distinguishing ear. 
marks 

Right of way privilege given to 
police automobiles could not be ar¬ 
bitrarily abused by police automo¬ 
bile having no distinguishing ear¬ 
marks.—Lineberger v. City of 
Greenville, 182 S.E. 101, 178 S.C 47, 

90. N.Y.—Hall v. Hepp, 205 N.Y.S. 
474, 210 App.Div. 149. 

42 C.J. p 1028 note 68. 

'Clocking speeder 

A police officer following another 
vehicle in the performance of his 
official duties for the purpose of 
timing its rate of speed by compari¬ 
son with the speedometer of his own 
car is not required to use the same 
degree of care as the ordinary oper¬ 
ator of a motor vehicle or pedestri¬ 
an or to anticipate negligence on the 
part of the driver of the pursued 
vehicle in stopping suddenly without 
giving a warning signal.—Common¬ 
wealth v. Lundberg, 50 Pa.Dist. & 
Co. 221. 

Slowing down at intersections 
The driver of a police department 
vehicle when giving audible signal 
of his approach cannot be held to 
the same duty of slowing down at 
intersections as the driver of an 
ordinary vehicle.—Rommel v. Amer¬ 
ican Stores Co., 157 A. 493, 103 Pa. 
Super. 384. 

91. S.C.—Lineberger v. City of 
Greenville, 182 S.E. 101, 178 S.C. 
47. 

92. Wash.—Carpenter v. Thomas, 3 
P.2d 1001, 164 Wash. 583. 

93. Conn.—^Heimer v. Salisbury, 142 
A. 749, 108 Conn. 180. 

94. Conn.—^Heimer v. Salisbury, su¬ 
pra. 

Minn—Edberg v. Johnson, 184 N.W. 

12, 149 Minn. 395. 

42 C J. p 1029 note 71. 

His speed must be reasonable In 
view of the emergency and the ne¬ 
cessities of the particular duty in 
which he is then engaged. 

Del.—Brown v. Wilmington, 90 A. 
44, 27 Del. 492. 
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traffic regulations cannot^ however, be applied as a 
standard of care for judging the conduct of the 
driver of a police vehicle which is exempt from 
such regulations;95 nor can such failure be relied 
on as constituting an arbitrary exercise of the ex¬ 
emption or privileges granted.^® 

§ 376. Ambulances 

While, as a general rule, no implied exception to 
the requirements of traffic regulations exists in favor 
of ambulances, even when answering emergency calls, 
statutes or ordinances frequently exempt ambulances, 
either generally or under particular circumstances, or 
provide that ambulances shall be entitled to the right 
of way. 

As a general rule, no implied exception to the re¬ 
quirements of traffic regulations exists in favor of 
ambulances, even when answering emergency 
calls, 9 7 the view being taken that the reasons which 


impel the creation of such implied exception in fa¬ 
vor of fire apparatus and police vehicles, as dis¬ 
cussed supra §§ 372, 374, are inapplicable or do not 
demand such exception in favor of ambulances.^S 
However, regardless of whether or not ambulances 
carrying emcrgenc}" cases arc subject to the same 
rules as other vehicles, it has been recognized that, 
when an ambulance sounding its gong approaches 
at high speed, it is given the right of way b^^ uni¬ 
versal custom or consent, and this fact is entitled 
to consideration in measuring the conduct of other 
motorists meeting an ambulance-99 Moreover, stat¬ 
utes and ordinances frequently exempt ambulances, 
either generally or under particular circumstances, 
from certain traffic regulations,^ such as speed lim- 
its^ or regulations governing the movement of traf¬ 
fic by signal lights or other devices,^ or provide 
that ambulances shall be entitled to the right of 
way. 4 


N.T.—Miner v. Rembt, 164 N.T.S. 

945, 178 App.Div. 173. 

95. Cal.—Lucas v. City of Los An¬ 
geles. 75 P-2d 599. 10 Cal 2(1 476— 
Coltman v. City of Beverly Hills, 
105 P.2d 153, 40 Cal.App.2d 570. 
Minn—Edberg v. Johnson, 184 N.W. 
12, 149 Minn. 395. 

Pa.—^Long V. Schumacher, 20 A 2d 
765. 342 Pa. 356. 

Tex.—Hampton Co. v. Joyce, Civ. 

App., SO S.W.2d 1066. 

42 C.J. p 1028 note 61 [b]. 

9G. Cal.—Lucas v. City of Los An¬ 
geles, 75 P.2d 599, 10 Cal.2d 476 
—Coltman v. City of Beverly 
Hills, 105 P,2d 153, 40 Cal,App.2d 
570. 

97. Or.—^Buck v. Ice Delivery Co, 
29 P.2d 523, 146 Or. 132. 

Tenn.—National Funeral Home v. 

Dalehile, 15 Tenn.App. 482. 

Tex.—Karger v. Rio Grande Valley 
Citrus Exchange, Civ.App., 179 S. 
W.2d 816, error refused—Lamar & 
Smith V. Stroud, Civ.App., 5 S.W. 
2d 824, error dismissed. 

Observance of stop sign 

Driver of private ambulance, tak¬ 
ing injured person to hospital, was 
held not relieved by emergency from 
duty to stop at stop street, as re¬ 
quired by law.—^Buck v. Ice Delivery 
Co.. 29 P.2d 523, 146 Or. 132. 

Ambulance held subject to ordi¬ 
nance regulating speed of motor ve¬ 
hicles generally.—George A. Rhe- 
man Co. v. May. 31 S.E.2d 738, 71 
Ga.App. 651. 

Custom of violating law; police in^ 
dulgence 

Evidence that drivers of ambu¬ 
lances generally did not obey cer¬ 
tain traffic regulations cannot be 
relied on to excuse a violation of 
such regulations, since the right to 
violate a law can never be estab¬ 


lished by the custom of some who 
violate it. 

Tenn.—National Funeral Home v. 

Dalehite, 15 Tenn App. 4S2. 

Tex.—^Lamar & Smith v. Stroud, Civ. 
App, 5 S.W.2d 824, error dis¬ 
missed. 

Jffotorist driving injured person to 
hospital held not entitled to disre¬ 
gard traffic lights unless such right 
was given him by traffic regulations. 
—Hatfield v. Thomas, 41 S.E 2d 460, 
186 Va. 7. 

98. Or.—Buck V. Ice Delivery Co, 

29 P.2d 523, 146 Or. 132. 

99. Pa—^Boggs V. Jewell Tea Co., 
109 A. 666, 266 Pa. 428. 

1. Cal.—^Head v. Wilson, 97 P.2d 

509, 36 Cal.App.2d 244. 

2. Ala.—^Echols v. Vinson, 124 So. 

510, 220 Ala. 229. 

Cal.—Carey v. City of Oakland, 112 
P.2d 714, 44 Cal.App.2d 503—Head 
V. Wilson, 97 P.2d 509, 36 Cal. 
App. 2d 244. 

Or.—Buck V. Ice Delivery Co., 29 
P,2d 523, 146 Or. 132. 

Tex.—^Wichita Falls Traction Co. v. 
Jeter, Civ.App., 48 S.W.2d 372, er¬ 
ror dismissed—Grammier-Dis- 

mukes Co. v. Payton, Civ.App., 22 
S W.2d 544, error dismissed. 

Statute exempting vehicle owned 
by hospital departments of munici¬ 
pality was held not to exempt priv¬ 
ate ambulance.—O’Neil & Hearne v. 
Bray’s Adm’x, 90 S.W.2d 353, 262 Ky. 
377. 

3. Cal.—Carey v. City of Oakland, 
112 P.2d 714, 44 Cal.App.3d 603. 

Pau—Oakley v. Allegheny County, 193 
A. 316, 128 Pa.Super. 8. 

Tex.—Sam v. Sullivan, Civ.App., 189 
SW.2d 69, refused for want of 
merit. 

Ambulance owned by funeral home I 
was not an “authorized emergency ' 
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vehicle” within ordinance permitting 
emergency vehicles authorized by 
chief of police to proceed past a 
stop signal or stop sign; mere ac¬ 
quiescence by chief of police in prac¬ 
tice by which dispatcher permitted 
privately-owned ambulances to make 
emergency calls did not thereby au¬ 
thorize such vehicles to operate as 
“authorized emergency vehicles”, hut 
it was at least necessary for chief 
of police to designate emergency ve¬ 
hicles by some character of affirma¬ 
tive action.—^Dallas Railway & Ter¬ 
minal Co. V. Walsh, Civ.App., 156 
S.W.2d 320, affirmed Walsh v. Dallas 
Railway & Terminal Co., 167 S.W.2d 
1018, 140 Tex. 385. 

4- U.S.—^McMullan v. IJ. S., D.C.N, 
Y., 75 F.Supp. 164. 

Cal.—Head v. Wilson, 97 P.2d 509, 
36 Cal.App. 2d 244—^Rogers v. City 
of Los Angeles, 44 P.2d 465, 6 

Cal.App.2d 294. 

Conn.—^Leete v. Griswold Post No. 
79, American Legion, 15S A. 919, 
114 Conn. 400. 

Ind.—Gaines v. Taylor, 185 N.E. 

297. 96 Ind.App. 378. 

Or.—^Buck V. Ice Delivery Co., 29 P. 

2d 523, 146 Or. 132. 

Pa.—^Asher & Son v. Warner Co., 158 
A. 292, 103 Pa.Super. 569. 

I Tex.—Robertson v. Holden, Civ.App., 
297 S.W.2d 327, reversed on other 
grounds Robertson & Mueller v. 
Holden, Com.App., 1 S.W.2d 670. 

42 C.J. p 1029 note 76. 

Statute limited to ^‘police ambiu- 
lances” 

Tex.—^Karger v. Rio Grande Valley 
Citrus Exchange, Civ.App., 179 S. 
W.2d 816, error refused—^Dallas 
Railway & Terminal Co. v. Walsh, 
Civ.App., 156 S.W.2d 320, affirmed 
Walsh V. Dallas Railway & Ter¬ 
minal Co., 167 S.W.2d 1018, 140 
Tex. 385. 
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Such exemptions or privilegfes will not, however, 
be unduly extended by implication,® and it has been 
held that an exemption from speed limitations does 
not exempt the driver of an ambulance from reg¬ 
ulations for the control of traiSc at intersections.® 
Similarly, it has been held that a special privilege 
with respect to the right of way does not exempt 
the driver of an ambulance from the duty of keep¬ 
ing within the statutory speed limit nor does it 
license him to disregard signal regulations or other 
regulations for the control of traffic at intersec¬ 
tions.® On the other hand, a statute requiring the 
drivers of other vehicles to drive to the right-hand 
side of the road and stop on the approach of an am¬ 
bulance has been held to -exempt ambulances from 
the necessity of complying with a general statute 
governing traffic light signals.® Where the ex¬ 
emption or privilege is granted only in certain 
emergency cases, there is no preference unless such 
an emergency exists,and the mere fact that a 
patient is being taken to the hospital is insufficient 
to show that an emergency exists.^^ Under a stat¬ 
ute according special privileges to ambulances re¬ 
sponding to emergency calls it has been held that 
the test is not whether an emergency in fact ex¬ 
ists, but whether the vehicle is being used in re¬ 
sponding to an emergency call, ^2 and the character 
and extent of the emergency need not be investi¬ 


gated and determined in advance before the special 
privileges accorded are available.^® 

Necessity of warning and notice. It has been 
held that an ambulance driver is entitled to the ex¬ 
emptions from traffic regulations only if he gives 
proper and adequate warning,and, unless a per¬ 
son required to yield the right of way to an ambu¬ 
lance knows or, in the exercise of ordinary care, 
should have known that an ambulance was ap¬ 
proaching, and enjoyed a reasonable opportunity to 
stop or otherwise yield the right of way, he is un¬ 
der no obligation to anticipate the presence of the 
ambulance or yield the right of way.^® 

§ 377. - Duty to Use Care 

The fact that an ambulance Is exempt from the 
operation of certain traffic regulations or enjoys certain 
prior rights over other vehicles does not permit the op¬ 
erators of such vehicles to drive in reckless disregard 
of the safety of others; nor does it relieve them of the 
general duty of exercising due care for the safety of 
others, and their own safety. 

Generally speaking, an ambulance driver is un¬ 
der a duty to exercise due care for his own safety 
and the safety of others.^® The fact that ambu¬ 
lances are exempted from the operation of certain 
traffic regulations or enjoy certain prior rights over 
other vehicles does not permit the operators of such 
vehicles to drive in reckless disregard of the safety 
of others nor does it relieve them from the gen- 


5. Or.—^Buck r. Ice Delivery Co., 29 
P.2d 523, 146 Or. 132. 

A La.—Roll Osborn & Sons v. Ho- 
watt, App.. 167 So. 466. 

Or.—^Buck V. Ice Delivery Co., 29 P. 

2d 523, 146 Or. 132. 

Tex.—^Dallas Railway & Terminal 
Co. V, Walsh, Civ.App., 156 S.W.2d 
320, affirmed Walsh v. Dallas Rail¬ 
way & Terminal Co., 167 S.W.2d 
1018, 140 Tex. 385—Lamar & 

Smith V. Stroud, Civ.App, 5 S. 
W.2d 824, error dismissed. 
Statute not limiting' city’s power 
The statute providing exceptions 
to speed law constituted no limita¬ 
tion on power of city to require 
ambulances to stop at intersections 
or to prescribe exceptions to such 
requirements, since subject matter 
of statute was entirely difterent 
from that of an ordinance prescrib¬ 
ing duty of drivers of motor ve¬ 
hicles to stop before entering inter¬ 
sections.—^Dallas Railway & Ter¬ 
minal Co. V. Walsh, Civ.App., 156 S. 
W.2d 320, affirmed Walsh v. Dallas 
Railway & Terminal Co., 167 S.W.2d 
1018, 140 Tex. 385. 

7- N.T.—Kellogg v. Long Island 
Church Charity Foundation, 96 N. 
E. 406, 203 ISr.Y. 191, 38 L.R.A., 
W.S., 481, Ann.Cas.l913A 883. 

42 C.J. p 1029 note 77. 


S. Or.—Buck V. Ice Delivery Co., 29 
P.2d 523, 146 Or. 132. 

Tex.—Lamar & Smith v. Stroud, Civ. 

App., 5 S.W,2d 824, error dismissed. 
ConfLlcting state and local rules 
Statute requiring other vehicles to 
yield right of way to ambulances did 
not relieve ambulance driver of duty 
to stop at red light pursuant to city 
ordinance, where statute specifically 
removed municipal traffic light ordi¬ 
nances from rule that local traffic 
regulations must yield to state law 
in case of conflict.—^Roll Osborn & 
Sons V. Ho watt. La. App., 167 So. 466. 

9. Conn.—Leete v. Griswold Post 
No. 79, American Legion, 158 A- 
919, 114 Conn. 400. 

10. Ill.—Delohery v. Quinlan, 210 
Ill.App. 321. 

Pa.—Oakley v. Allegheny County, 193 
A. 316, 128 Pa.Super. 8. 

42 C.J. p 1029 notes 76 [b], 78. 
^’Emergency” defined 
An ‘'emergency", as used in this 
connection, has been defined as a 
“combination of circumstances which 
calls for immediate action, an exi¬ 
gency."—Oakley v. Allegheny County, 
193 A. 315. 319, 128 Pa Super. 8. 

The mistaken belief of an ambu¬ 
lance driver that he had a right to 
proceed through stop signals while 
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taking a patient to a hospital does 
not excuse his so doing.—Oakley v. 
Allegheny County, supra. 

11- Pa.—Oakley v. Allegheny Coun¬ 
ty, 193 A. 316, 128 Pa.Super. 8. 

12. Cal.—Head v. Wilson, 97 P.2d 
609, 36 Cal.App.2d 244. 

13. Cal.—^Head v. Wilson, supra. 

14. Minn.—^Hogle v. City of Minne¬ 
apolis, 258 N.W. 721, 193 Minn. 326. 

15- Cal.—Rogers v. City of Los An¬ 
geles, 44 P.2d 465, 6 Cal.App.2d 
294. 

16. Ark—^Healy & Roth v. Balmat, 
74 S.W.2d 242, 189 Ark. 442. 

Pa.—Oakley v. Allegheny County, 
193 A. 316, 128 Pa.Super. 8—Asher 
& Son V. Warner Co., 158 A. 292, 
103 Pa.Super. 569. 

Va —^Hatfield v. Thomas, 41 S.E.2d 
460, 186 Va. 7. 

Duty to gnesta 

Driver of ambulance owned and op¬ 
erated by state does not owe any 
greater duty to person riding therein 
as a gratuitous passenger than is 
owed to one who obtains privilege 
of riding as a gratuitous passenger 
in any other motor vehicle.—^Morales 
V. Employers* Liability Assur. Cor¬ 
poration, 12 So 2d 804, 202 La. 755. 

17. Pa.—Oakley v. Allegheny Coun¬ 
ty, 193 A. 316, 128 Pa.Super. 8. 
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eral duty of exercising due care for the safety of 
others,and their own safety.!® So it has been 
held that a provision in a statute, granting the right 
of way, that it shall not protect the driver of any 
such vehicle from liability for consequences result¬ 
ing from the arbitrary exercise of the right of way 
or for injuries willfully inflicted, does not restrict 
his liability to such causes or relieve him from lia- 

D. CARE AS TO PA 

§ 378. Other Motorcar Operators 

Since the rights and duties of the operators of 
motor vehicles are mutual and coordinate, as dis¬ 
cussed supra § 246, it follows that the operator of 
a motor car owes to the operators of other motor 
cars the duty to exercise care with respect to all 
of the matters which have been discussed supra §§ 
247-377. 

Examine Pocket Parts for later cases. 


bility for common-law negligence.20 An ambulance 
driver is bound to exercise reasonable care or such 
care as an ordinary prudent man would exercise 
under the circumstances.^! Before passing through 
a stop sign or signal he is bound to take sufficient 
time to observe the movement of traffic which or¬ 
dinarily has a superior right of way and control 
the movement of his car accordingly. 22 

CICULAR PERSONS 

§ 379. Motorcyclists 

The general rule that all motor vehicles using the 
highway have equal rights thereon applies as between 
automobiles and motorcycles. 

The general rule that all motor vehicles using the 
highway have equal rights thereon, as discussed su¬ 
pra § 246, applies as between automobiles and mo- 
torcycles,22 which are included within the general 
term “motor vehicles,” as discussed supra § 1, and 
this is true with respect to the right of way at in¬ 
tersections,24 and the operators of motorcycles are 


Acts showliLg' “reckless dlsrega.rd” 
An ajnbulance driver, who pulled to 
one side of stopped automobile in ap¬ 
proaching intersection and then went 
through red light at a time when he 
would have seen automobile with 
which he collided had he looked, act¬ 
ed with a “reckless disregard of the 
rights of others.”—Oakley v. Alle¬ 
gheny County, supra. 

18, U.S.—McMullan v. IT. S., D.C. 

N.T., 75 F.Supp. 164. 

Ala.—^Echols v. Vinson, 124 So. 510, 
220 Ala. 229. 

Ark—Healy & Roth v, Balmat, 74 
S.W.2d 242, 189 Ark. 442. 

Conn.—Leete v. Griswold Post No. 
79, American Legion, 158 A. 919, 
114 Conn. 400. 

Ind.—Gaines v. Taylor, 185 N.E. 297, 
96 Ind.App. 378. 

Ky.—O’Neil & Hearne v. Bray's 
Adm’x, 90 S.W.2d 353, 262 Ky. 377. 
La.—Roll Osborn & Sons v. Howatt, 
App., 167 So. 466. 

Tex.—Lamar & Smith v. Stroud, Civ. 
App., 6 S.W.2d 824, error dismissed 
—Robertson v. Holden, Civ.App., 
297 S.W. 327, reversed on other 
grounds Robertson & Mueller v. 
Holden, Com.App., 1 S.W.2d 570. 

Negligent speed hy vehicle exempt 
from speed limit 

(1). “A mere exemption from the 
operation of speed laws cannot be 
construed as a license to operate a 
dangerous agency at cyclonic speed 
over public streets of a city . . . 

[and] the driver was required at all 
events to exercise ordinary care, 
even a high degree of care, to avoid 
injury to persons who may be upon 
the streets.”—^Wichita Falls Trac¬ 


tion Co. V. Jeter, Tex.Civ.App., 48 S. 
W.2d 372, 373, error dismissed. 

(2) Similarly, as against a conten¬ 
tion that a statute exempting ambu¬ 
lances on emergency calls from the 
speed limit eliminates any issue of 
negligence in the rate of speed, it 
has been stated that “the law simply 
exempts it from the arbitrary speed 
. . . [prescribed], but it was still 

under the duty of exercising ordinary 
care, and in the rate of speed the 
court convicted it of failing to exer¬ 
cise ordinary care.”—Grammier-Dis- 
mukes Go. v. Payton, Tex.Civ.App., 22 
S.W.2d 544, 546, error dismissed. 

The failure to soimd siren, on ap¬ 
proaching intersections may be 
deemed an act of "negligence.”—Car¬ 
ey V. City of Oakland, 112 P.2d 714, 
44 Cal.App.2d 503. 

19- Pa.—^Asher & Son v. Warner Co., 
158 A. 292, 103 Pa.Super. 569. 

20. Or.—VTest V. Jaloff, 232 P. 642, 
113 Or. 184, 36 A.L.R. 1391. 

21. Conn.—^Leete v. Griswold Post 
No.' 79, American Legion, 158 A. 
919, 114 Conn. 400. 

Ind.—Clemens v. Lowe, 196 N.E. 363, 
100 Ind.App. 645—Gaines v. Tay¬ 
lor, 185 N.E. 297, 96 Ind.App. 378. 
Or.—West V. Jaloff. 232 P. 642, 113 
Or. 184, 36 A.L.R. 1391, 

Pa.—Oakley v. Allegheny County, 193 
A. 316, 128 Pa.Super. 8. 

Facts not constituting negligence 
Ambulance driver, answering emer¬ 
gency call, who drew up alongside in¬ 
jured man in charge of deputy sher¬ 
iff on wrong side of highway, but 
left headlights and spotlights burn¬ 
ing, was held not liable for addition¬ 
al injuries due to motorist’s negli¬ 
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gence in colliding with ambulance 
and forcing it over injured man lying 
on highway.—Ozga v. Clock, 253 N.W, 
215, 266 Mich. 58. 

22. Pa.—Oakley v. Allegheny Coun¬ 
ty, 193 A. 316, 128 Pa.Super. 8. 

Fact that the other car eaters the 

latersectloa first does not of itself 
render the driver of an ambulance 
sounding proper warning guilty of 
negligence in passing through a stop 
signal at the intersection.—Sam v. 
Sullivan, Tex.Civ.App.. 189 S.W.2d 69, 
refused for want of merit. 

23. Or.—Wilson v. Bittner, 276 P. 
268, 129 Or. 122, 64 A,L.R. 132. 

42 CJ. p 1029 note 84. 

Care as to passengers on motorcycle 
see infra §§ 397-404. 

24. Fla.—^Turner v. Modern Beauty 
Supply Co., 10 So.2d 488, 152 Fla. 
3. 

Right of way generally between ve¬ 
hicles at intersections see supra §§ 
362-364. 

Cycle entitled to right of way 

(1) Traffic regulations governing 
the right of way between motor ve¬ 
hicles must be observed by the driver 
of an automobile in approaching an 
intersecting street on which a mo¬ 
torcycle is traveling.—Turner v. 
Modern Beauty Supply Co., 10 So,2d 
488, 152 Fla. 3. 

(2) A motorcyclist, traveling on 
preferred street, has been held to 
have a right of way over automobile 
on side street at intersection, where 
he first reaches intersection or is so 
near it that he cannot stop or slow 
motorcycle so as to avoid colliding 
I with automobile by exercising ordi- 
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under the same obligations with respect to the op¬ 
eration of their vehicles as are the drivers of oth¬ 
er motor vehicles.^^ 

§ 380. Bicyclists 

The general rule that all users of the highway have 
equal rights thereupon applies as between motor vehicles 
and bicycles, and the operator of a motor vehicle must 
observe toward a bicycle on the highway the same mode 
of conduct as would be incumbent on him with respect 
to any other vehicle. 

The general rule that all users of the highway 
have equal rights thereupon, as discussed in High¬ 
ways § 233, applies as between motor vehicles and 


bicycles.2® A motor vehicle, as such, is not enti¬ 
tled to the right of way27 or any other superior 
right in the highway^S over a bicycle. The opera¬ 
tor 'of a motor vehicle must observe toward a bi¬ 
cycle on the highway the same mode of conduct as 
would be incumbent on him with respect to any oth¬ 
er vehicle,29 and this is true with respect to such 
matters as passing in the face of oncoming traffic,30 
the distance at which the bicycle should be passed^i 
or followed,3 2 the necessity of giving warning in 
passing,33 and keeping a lookout.34 On the other 
hand, a bicyclist cannot complain of a motorist’s 
violation of a regulation not intended for his ben- 


nary care.—Saxton v Tucker, 134 S. 
W.2d 500, 280 Ky. 777. 

(3) So, a motorcyclist has a right 
of way over motorist traveling in 
opposite direction, but cutting cor¬ 
ner in making left turn.—Zint v. 
Wheeler, 169 A. 52, 117 Conn. 484. 
Cycle not entitled to right of way 
Motorcycle approaching intersec¬ 
tion has been held not entitled to 
right of way over vehicle which had 
entered intersection from its left and 
had almost completed crossing.— 
Uhalt v. Item Co., 125 So. 147, 12 La. 
App. 123. 

25. Mont.—Marsh v. Ayers, 260 P. 
702, 80 Mont. 401. 

Motorcyclist approaching intersec¬ 
tion was bound to observe whether 
car approaching from opposite direc¬ 
tion was about to make lawful left- 
hand turn.—^Marsh v. Ayers, supra. 
Need not anticipate recklessness 

Operator of motorcycle was not 
required to anticipate that driver of 
motor vehicle would be so reckless 
as to enter street from narrow blind 
alley without first stopping to see 
whether he could enter street with 
safety to himself and others, as re¬ 
quired by law.—Scruggs v. V. Frank 
Lynn Co., La.App., 6 So 2d 86. 

26. Cal.—Hunt v. Los Angeles Ry. 
Corporation, 294 P. 745, 110 Cal. 
App 456. 

Neb—Bixby v. Ayers, 298 N.W. 533, 
139 Neb. 652. 

N C.—Tarrant v. Pepsi Cola Bottling 
Co., 20 S.E.2d 565, 221 N.C. 390. 

42 C.J. p 1030 note 89. 

Bicycle as included in statutory term 
‘Vehicle" see 10 CJ.S. p 355 notes 
95-3. 

27- Iowa.—Tuthill v. Alden, 30 N.W. 
2d 726. 

N.J.—Zanzonico v. Tellow Cab Co., 
133 A. 84, 4 NJ.Misc. 458. 

■42 C.J. p 1030 note 90. 

]Left turn. 

Under regulation requiring automo¬ 
biles making left turn to yield right 
of way to vehicle approaching from 
opposite direction, motorist making 
left turn had duty to yield right of 


way to bicycle approaching from the 
opposite direction where bicycle, if 
not within intersection, was so close 
thereto as to constitute an immedi¬ 
ate hazard —Justin v. Charley Cabs, 
La.App., 157 So. 283. 

Bight turn in front of cycle 

When driver of motor vehicle over¬ 
took bicycle and turned right, bicycl¬ 
ist acquired benefit of right of way 
across intersection.—^Beaulier v. Ma¬ 
honey, 283 P. 707, 155 Wash. 141. 
Bight of way regulation, inapplicable 
Regulation providing that motor 
vehicles should give right of way to 
vehicles approaching from right, and 
should have right of way over ve¬ 
hicles approaching from left, was not 
applicable where bicycle which col¬ 
lided with automobile was not ap¬ 
proaching from a street intersecting 
the street upon which automobile 
was driving, but was upon same 
street going in opposite direction.— 
Lineberger v. City of G-reenville, 182 
S E, 101, 178 S.C. 47. 

28. Tenn —Mason v. Burgess, 8 
Tenn Civ.App. 138. 

29. Cal.—Hunt v. Los Angeles Ry. 
Corporation, 294 P. 745, 110 Cal. 
App. 456. 

Iowa.—Tuthill V. Alden, 30 N.W.2d 
726. 

La—Killian v. Modern Iron Works, 
App, 15 So.2d 532—Granger v. 

Clifford H. King, Inc., App., 191 So. 
167 — Justin V. Charley Cabs, App., 
157 So. 283—^Elliot v. Rhymes, App , 
153 So. 600—Bosarge v. Spiess & 
Co , App,, 145 So. 21. 

Mich.—Stockfisch v. Pox, 267 N.W. 
754, 275 Mich 630. 

Mo.—Corpus Juris cited in. Sawyer 
V. Winterholder, 195 S.W.2d 659, 
661. 

N C.—Tarrant v. Pepsi Cola Bottling 
Co., 20 S.E.2d 565, 221 N.C. 390. 
S.C.'—Lineberger v. City of Green¬ 
ville, 182 S.E. 101, 178 S.C. 47. 

42 C J. p 1050 note 92. 

Duty of motorist with respect to 
children on bicycles see infra § 
396. 

Ordinary care 

It is the duty of the operator of a 
0.^4 


motor vehicle to exercise ordinary 
care to avoid injury to a bicyclist 
using the highway, that is. he must 
exercise such care as a reasonably 
prudent and cautious person would 
exercise under similar circumstances. 
—Grisell V. Johnson, 294 N.W. 618, 
229 Iowa 364. 

Highest degree of care 
Under a statute so providing, the 
driver of a motor vehicle must exer¬ 
cise the highest degree of care, and 
this duty is owed to bicyclists.— 
Taylor v. Sesler, Mo.App,, 113 S.W.2d 
812. 

Persons entitled to stop signal 
Signal by extending hand required 
of motorist about to stop was held 
applicable for benefit of bicyclist 
approaching intersection from motor¬ 
ist’s left.—Sebern v. Northwest Ci¬ 
ties Gas Co., 10 P.2d 210, 167 Wash. 
600. 

Passing on right not necessarily neg¬ 
ligence 

Neb.—Bixby v. Ayers, 298 N.W. 533, 
139 Neb. 652. 

30. La.—Granger v. Clifford H. 
King, Inc.. App, 191 So. 167. 

31. Mich.—Stockfisch v. Pox, 267 N. 
W. 754, 275 Mich. '630. 

A *'safe distance” at which an au¬ 
tomobile should pass bicycle depends 
on circumstances and variations from 
perfectly straight driving or riding 
which may be anticipated from ordi¬ 
narily careful persons. 

Iowa.—^Westman v. Bingham, 300 N. 

W. 525, 230 Iowa 1298. 

Mich.—Stockfisch v. Pox, 267 N.W. 
754, 275 Mich. 630. 

32. N.C.—Tarrant v. Pepsi Cola 
Bottling Co., 20 S.E 2d 565, 221 N. 
C. 390. 

33. Cal.—^Hunt v. Los Angeles Ry. 
Corporation, 294 P. 745, 110 Cal. 
App. 456. 

La.—Bosarge v. Spiess & Co., App., 
145 So. 21. 

34. N.C—Tarrant v. Pepsi Cola 
Bottling* Co., 20 S.E 2d 565, 221 N. 
C. 390. 

Va—Cooke v. Griggs, 33 S.B.2d 764, 
183 Va. 851. 
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and the motorist has the right to assume, in 
the absence of anything which should give him no¬ 
tice to the contrary, that the bicyclist will obscrv^e 
the rules of the road and exercise due care.36 

A motorist is not chargeable with negligence in 
striking a bicyclist where the accident is due to an 
unexpected movement of the bicyclist, the conse¬ 
quences of which he could not avert,37 and he is 
not under a duty of anticipating that a bicyclist 
whom he is approaching will suddenly fall or be 
thrown from his machine.38 However, a motorist 
who is himself negligent cannot rely on the as¬ 
sumption that the bicyclist will exercise due care 
for his own safety,39 and a motorist approaching a 
bicyclist from behind without warning may not re¬ 
ly on the bicycle remaining at a specific distance 
from the edge of the road.^O Further, it has been 
held that the driver of a motor vehicle on a busy 
street must anticipate that bicycles may follow mo¬ 
tor vehicles and thus be hidden from view.*^^ 

§ 381. Persons Riding or Driving Animals 

The general rule that all users of the highway have 
equal rights thereupon applies as between the operators 
of motor vehicles and the drivers of horse-drawn vehicles 
or persons riding horses, and the operator of a motor 
vehicle is under a duty to exercise reasonable care to 


§ 382 

avoid injuring horse-drawn vehicles or their occupants, 
or persons riding horses. 

The general rule that all users of the highway 
have equal rights thereupon, as discussed in High¬ 
ways § 233, applies as between the operators of mo¬ 
tor vehicles and the drivers of horse-drawn vehi¬ 
cles,except to the extent that traffic regulations 
may accord a preference.^® The motorist, as such, 
has no rights which are superior to those of the 
driver of a horse-drawn vehicle, and is under a 
duty to use reasonable care to avoid injuring such 
a vehicle or its occupants.'^® Likewise, the motor¬ 
ist, as such, has no rights which are superior to 
those of an equestrian.^® He is under a like duty 
to exercise care with respect to a person riding a 
horse,^*^ and, if he sees or in the exercise of ordi¬ 
nary care should see that the horse is in a fretful 
and uncontrollable condition, it is his duty to use 
ordinary care to prevent his vehicle from further 
frightening the horse or colliding with him, and 
actually to stop his vehicle rather than to risk the 
most probable danger of collision by proceeding.^S 

§ 382. Pedestrians 

A pedestrian is ordinarily understood to mean one 
who travels on foot. 


35. Ala.—^Francis v. Imperial Sani¬ 
tary Laundry & Dry Cleaning Co., 
2 So.2d 388, 241 Ala. 327. 

Stopping at railroad crossing 

A bicyclist cannot complain of 
failure of driver of motor vehicle to 
observe a railroad stop sign set up 
pursuant to statute, since statute 
was concerned only with railroad 
crossing and its dangers, and was 
not intended for the benefit of bicycl¬ 
ist.—Francis v. Imperial Sanitary 
Laundry & Dry Cleaning Co., supra. 

38. Ala.—^Francis v. Imperial Sani¬ 
tary Laundry & Dry Cleaning Co., 
supra. 

Iowa.—^Ryan v. Trenkle, 212 N.W. 
888, 203 Iowa 443. 

Neb.—Bixby v. Ayers, 298 N.W. 633, 
139 Neb 652. 

42 C.J. p 1030 note 93. 

Reliance on care of others: 

Generally see supra §§ 249, 270. 

In operation of: 

Approaching vehicle generally 
see supra § 317. 

Vehicle approaching intersection 
see supra §§ 361, 363. 

37. Mass.—^Dunsmoor V. Cowdrey, 56 
N.E.2d 20, 316 Mass. 516. 

Facts not showing emergency 

Where the driver got rattled when 
a hicylcle crossed the road a con¬ 
siderable distance ahead of him and 
drove his car in a devious route re¬ 
sulting in striking the bicycle after 
it was entirely clear of the roadway. 


the case is not one of acting in a 
sudden and unexpected emergency.— 
Tschirley v. Lambert, 126 P. 80, 70 
Wash. 72. 

38. Utah.—^Richards v. Palace Laun¬ 
dry Co., 186 P. 439, 55 Utah 409. 

42 C.J. p 1030 note 94. 

39. Cal.—Green v Pedigo, 170 P.2d 
999, 75 Cal.App2d 300. 

40. Iowa.—^Westman v. Bingham, 
300 N.W. 525, 230 Iowa 1298. 

Mich—Stockfisch v. Fox, 267 N.W. 
754, 275 Mich. 630. 

41. N.M.—Stambaugh v. Hayes, 103 
P.2d 640, 44 N.M, 443. 

42. Iowa.—Buchanan v. Hurd 
Creamery Co., 246 N.W. 41, 215 
Iowa 415. 

42 C.J. p 1031 note 97. 

Care as to animals see infra 9§ 407— 
421. 

Sights of horse-drawn vehicle are 
not superior to rights of motor ve¬ 
hicle driver.—Buchanan v. Hurd 
Creamery Co., supra. 

42 C J. p 1031 note 97 [d]. 

Each is restricted in the exercise 
bf his rights by the corresponding 
right of the other. 

Iowa.—Buchanan v. Hurd Creamery 
Co., supra. 

Tenn.—Coca Cola Bottling Works v. 

Brown, 202 S.W. 926, 139 Tenn. 640. 
Ordinary prudence re<inired 
Driver of horse-drawn vehicle and 
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motor vehicle driver are both entitled 
to regulate their use of highway by 
observing ordinary prudence under 
all circumstances.—Buchanan v. 
Hurd Creamery Co,, 246 N.W. 41, 215 
Iowa 415. 

43. Wash.—Shilliam v. Newman, 162 
P. 977, 94 Wash. 637. 

42 C.J. p 1031 note 3. 

44. Minn.—Brutscher v. Jacobson, 
185 N.W. 934, 150 Minn. 444. 

42 C.J. p 1031 note 98. 

45. Del.—Campbell v. Walker, 78 A. 
601, 25 Del. 41. 

42 C.J. p 1031 note 99. 

Failure to attach tail lights to 
horse-drawn vehicle held not to re¬ 
lieve motorist of duty of keeping 
proper lookout.—Duckworth v. Ste¬ 
phens, 30 S.W.2d 840, 182 Ark. 161. 

46. Ohio.—^Houser v. Humbel, 72 N. 
E.2d 590, 79 Ohio App. 122. 

47. Cal.—^Furtado v. Bird. 146 P. 
58, 26 Cal.App. 152. 

Ky.—Rose v. Edmonds, 111 S.W.2d 
427, 271 Ky. 36. 

N.D.—Schulkey v. Brown, 230 N.W. 

6, 59 N.D. 345. 

42 C.J. p 1031 note 1. 

48. Ky.—^Rose v. Edmonds, 111 S.W. 
2d 427, 271 Ky. 36. 

N.D.—Schulkey v. Brown, 230 N.W. 
6, 59 ND. 345. 

Frightening animals generally see in¬ 
fra §§ 411-421. 
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In applying' the rules discussed infra §§ 383-389, 
while it is true that a pedestrian is ordinarily un¬ 
derstood to be one who travels on foot,^® neverthe¬ 
less the mere circumstance that one has attached 
to his feet roller skates, or ice skates, or walks on 
stilts, or uses crutches, or is without feet and pro¬ 
pels himself along' by means of a chair or by some 
other mechanical device, does not clothe him, in 
a broad general sense, with any other character 
than that of a pedestrian.^O A person walking 
along a highway pushing a handcart has been held 


§ 383. -General Duties of Motor Vehicle 

Operator 

The general rule that all users of the highway have 
equal rights thereupon applies as between motor vehicles 
and pedestrians in the absence of regulations provid¬ 
ing otherwise, and the operator of a motor vehicle is 
bound to anticipate the presence of pedestrians upon 
the highway and must exercise due, ordinary, or rea¬ 
sonable care to avoid injuring them. 

4 

Pedestrians have a right to use the streets and 
highways, as discussed infra § 468, and the general 
rule that all users of the highway have equal rights 
thkeupon, as discussed in Highways § 233, applies 
as between motor vehicles and pedestrians,^2 in the 


to be a pedestrian.® 1 

49. ]Sr.J.—^Eichingrer v. Krouse, 144 
A. 638, 105 N.J.Law 402. 

Ohio.—Leopold v. Williams, 8 N.B.2d 
476, 54 Ohio App 540. 

Or.—Maletis v. Portland Traction 
Co., 83 P.2d 141, 160 Or. 30. 
"Pedestrian” defined generally see the 
C.J.S. definition Pedestrian also 48 
C.J. p 779 note 73. 

Term "walking in the highway” as 
including persons standing thereon 
or moving thereon in any manner 
using their legs and feet see infra 
§ 384 b. 

One assuming semirecllning posi¬ 
tion to recover object under auto¬ 
mobile was not "pedestrian.”—Goff v. 
Eli Witt Cigar Co., 121 So. 570, 97 
Pla. 544. 

Motorist who got out of car after 
narrowly missing serious collision 
with two other cars with each of 
which there was a slight contact 
held not a pedestrian but a "person 
making proper use of highway."— 
Fulton V. Chouteau County Farmers* 
Co.. 37 P.2d 1025, 98 Mont. 48. 

50- N.J.—Eichinger v. Krouse, 144 
A. 638, 105 N.J.Law 402. 

Ohio.—^Leopold v. Williams, 8 N.E,2d 
476, 54 Ohio App. 540. 

Boy riding coaster wagon, which 
he propelled with foot was held "op¬ 
erator of vehicle” and not "pedestri¬ 
an" within traffic regulation.—^Hattie 
V. Shaheen, 174 N.E. 20, 37 Ohio App. 

50. 

51. Cal.—Gallardo v. Luke, 91 P.2d 
211, 33 Cal.App 2d 230. 

N.C,—Lewis v. Watson, 47 S.E.2d 
484, 229 N.C. 20. 

Wash.—^Flaumer v. Samuels, 104 P. 
2d 484, 4 Wash.2d 609. 

6Q. tJ.S.—^Komer v. Shipley, C.C.A. 
Fla., 154 F.2d 861. 

Ariz.—Pearson & Dickerson Contrac¬ 
tors V. Harrington, 137 P.2d 381, 
60 Arlz. 354—Corpus Juris cited, in. 
Coe V. Hough, 25 P.2d 547, 649, 42 
Ariz. 293. 

Ark.—^Brotherton v. Walden, 161 S.W. 
2d 391, 204 Ark. 92—Missouri Pac. 
Transp. Co. v. George, 133 S.W.2d 
37, 198 Ark. 1110—Self v. Kirk¬ 
patrick, 110 S.W.2d 13, 194 Ark. 


1014—Walker v. Earhart, 63 S.W.2d 
974, 187 Ark. 1110—Murphy v. 

Clayton, 15 S.W.2d 391, 179 Ark. 
225. 

Cal.—Scalf V. Eicher, 53 P.2d 368. 
11 Cal.App.2d 44—^Morgan v. Los 
Angeles Pock & Gravel Corpora¬ 
tion, 287 P- 152, 105 Cal App. 224— 
Potter V. Driver, 275 P. 526. 97 
Cal.App. 311—Galwey v. Pacific 
Auto Stages, 273 P. 866, 96 Cal. 
App. 169~Kinnear v. Martinelli, 
258 P. 686, 84 Cal.App. 721—^Nickell 
V. Rosenfield, 255 P. 760, 82 Cal. 
App. 369—^Kruse v. White Bros., 
253 P. 178, 81 CaLApp. 86. 

Conn.—Caschetto v. Silliman & God¬ 
frey Co., 9 A.2d 286, 126 Conn. 22. 
Fla.—Baston v. Shelton, 13 So.2d 453, 
152 Fla. 879—Brandt v. Dodd, 8 So. 
2d 471. 150 Fla. 635—Becker v. 
Blum, 194 So. 275, 142 Fla. 60— 
Greiper v. Coburn, 190 So. 902, 139 
Fla. 293—Robb v. Pike, 161 So. 732, 
119 Fla. 833—^Prior v. Pounds, 151 
So. 890. 113 Fla. 308. 

Ga.—Jackson v. Crimer, 24 S.E.2d 
603, 69 Ga.App. 18. 

Idaho—Jones v. Mikesh, 96 P.2d 675, 
60 Idaho 680. 

Ind.—^American Carloading Corpora¬ 
tion V. Gary Trust & Savings Bank, 
25 N,E.2d 777. 216 Ind. 649—Lauer 
V. Roberts. 192 N.E. 101, 99 Ind. 
A.pp. 216—^Fishman v. Eads, 168 N. 
E. 495, 90 Ind.App. 137. 

Iowa.—Lawson v. Pordyce, 21 N.W.2d 
69, 237 Iowa 28—^Huffman v. King, 
268 N.W. 144, 222 Iowa 150—Lind- 
loff v. Duecker, 251 N.W. 698, 217 
Iowa 326—Whitman v. Pilmer, 239 
N.W. 686, 214 Iowa 461. 

Kan.—Goodloe v. Jo-Mar Dairies Co., 
185 P.2d 158, 163 Kan. 611—Stotts 

V. Taylor. 285 P. 571, 130 Kan. 168. 
Ky.—^Whitaker v. Thornberry, 209 S. 

W. 2d 498, 306 Ky. 830—Igo v. 

Smith, 138 S.W.2d 497, 282 Ky. 
336—Pryor's Adm’r v. Otter, 105 
S.W.2d 564, 268 Ky. 602. 

La.—Corpus Juris quoted In Law v. 
Osterland, 3 So.2d 680. 684, 198 La. 
421—Corpus Juris cited in Neyrey 
V. Maillet, App., 21 So.2d 158, 164 
—^Ward V. Donahue, 8 La.App. 335. 
Md.—^Fotterall v. Hilleary, 13 A. 2d 
I 358,178 Md. 335—^Holler v. Lowery, 
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200 A. 353, 175 Md. 149—Mahan v. 
State, to Use of Carr, 191 A. 575, 
172 Md. 373—^Edwards v. State, for 
Use of Guy, 170 A. 761. 166 Md. 217. 
Mich.—Walker v. McGraw, 271 N.W. 
670, 279 Mich. 97—Szekeres v. De¬ 
troit Motorbus Co., 232 N.W. 700, 
252 Mich. 46—People v. Campbell, 
212 N.W. 97, 237 Mich. 424—Molda 
V. Clark, 210 N.W. 203, 236 Mich. 
277. 

Mo —Smart v. Raymond, App., 142 S. 
W2d 3 00. 

Mont.—McKeon v. Kilduff, 281 P. 345, 
85 Mont. 562. 

Neb.—Johnson v. Anoka-Butte Lum¬ 
ber Co, 5 N.W 2d 114, 141 Neb. 851. 
N.J.—^Poole V. Twentieth Century Op¬ 
erating Co., 1 A.2d 389, 121 N.J. 
Law 244—Trout v. Bright, 161 A. 
354, 10 N.J.Misc. 1914—Redfleld v. 
Hurff, 152 A. 451, 9 N.J.Misc. 15. 
N.M.—Russell v. Davis, 37 P.2d 636, 
38 N.M. 533. 

Ohio.—Wolfe V. Baskin, 28 N.E 2d 
629, 137 Ohio St. 284—Meuer v. 
Doerflein, 5 NE.2d 948, 53 Ohio 
App. 536—^Henkel & Sullivan v. 
Robinson, 161 N.E. 342, 27 Ohio 
App. 341—^Valentine v. Pavilonis, 
160 N.E. 737, 27 Ohio App. 26. 

Pa.—^Nalevanko v. Marie, 195 A. 49, 
328 Pa. 586—Koppenhaver v. Swab, 
174 A. 393, 316 Pa. 207. 

Vt —Eagan v. Douglas, 175 A. 222, 
107 Vt. 10, followed in 175 A. 225, 
107 Vt 18. 

42 C.J. p 1031 note 6. 

Bights are substantially the same 
Mich.—Carter v. C. F. Smith Co., 281 
N.W. 380, 285 Mich. 621. 

Ttx the absence of sidewalks, the 
rights of pedestrians upon the high¬ 
ways are equal to those of motorists. 
—Neidlinger v. Haines, 200 A. 581, 
331 Pa. 529—King v. Brillhart, 114 
A. 515, 271 Pa. 301—Matzasoszki v. 
^Jacobson, 186 A. 227. 122 Pa Super. 
180—^Henry v. Nace, Com.PL, 66 York 
Leg.Rec. 157. 

The driver of a motor vehicle has 
no superior rights over pedestrians 
because of the character of the ve¬ 
hicle he is operating. 

Cal.—^MacCorkell v. Williams, 295 P- 
879, 111 CaLApp. 572—^Kinnear v. 
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absence, of statutory or municipal regulations pro¬ 
viding otherwise,53 and their rights and duties are 
relative and reciprocal and each must exercise his 
rights with due regard to the corresponding rights 


of the other.5^ The operator of a motor vehicle is 
charged with notice of the right of pedestrians to 
be upon the highway,55 and is bound to anticipate 
their presence upon the highway®® at any point,5*^ 


Martinelli, 258 P. 686, 84 Cal,App. 
721. 

Ga.—^De Golian v. Faulkner, 41 S.E.2d 
661, 74 Ga.App. 866—Claxton v. 
Hooks. 23 S.E2d 101, 68 Ga.App. 
383. 

42 C.J. p 1032 note 10. 

Civil, not albsolute, rig’lits 
Cal —^Nickell v. Rosenfield, 255 P. 
760, 82 Cal.App. 369. 

53. Cal.—Scalf v. Eicher, 53 P.2d 

368, 11 CaLApp.2d 44. 

Conn.—Caschetto v. Silliman & God¬ 
frey Co., 9 A.2d 286, 126 Conn. 22. 
Ind.—Lauer v. Roberts, 192 N.E. 101, 
99 Ind.App. 216. 

Ky.—^Whitaker v. Thornberry, 209 S. 
W.2d 498, 306 Ky. 830—Igo v. 

Smith. 138 S.W.2d 497, 282 ‘Ky 
336—Pryor’s Adm’r v. Otter, 105 S. 
W.2d 564, 268 Ky. 602. 

La.—^Neyrey v. Maillet, App., 21 So. 
2d 158. 

Md.—Holler v. Lowery, 200 A. 353, 
175 Md. 149. 

Mich—^Molda v. Clark, 210 N.W. 203, 
236 Mich. 277. 

N.J.—Trout V. Bright, 161 A. 354, 10 
N.JMisc. 914. 

Conflict between state and local regu¬ 
lation 

The state’s control over,regulation 
of traffic includes the reciprocal 
rights and duties existing between 
motor vehicle traffic and pedestrian 
traffic where conflict between state 
and local regulation is concerned.— 
Pipoly V. Benson, 125 P.2d 482, 20 Cal. 
2d 366, 147 A.L.R. 515, 

54. U.S.—Komer v. Shipley, C.C.A. 
Fla., 154 F.2d 861. 

Ariz.—Pearson & Dickerson Contrac¬ 
tors V. Harrington, 137 P.2d 381, 60 
Ariz. 354. 

Ark.—Missouri Pac. Transp. Co. v. 
George, 133 S.W.2d 37. 198 Ark. 
1110 . 

Cal.—^Hurtel v. Aloert Cohn, Inc., 52 
P.2d 922, S Cal.2d 145—MacCorkell 
V. Williams, 2^5 P. 879, 111 Cal. 
App. 57i2—^Rignell v. Font, 266 P- 
588, 90 Cal.App. 730—^Nickell v. Ro- 
senfield, 2'55 P. 760, 8'2 Cal.App. 

369. 

Fla.—Baston v. Shelton, 13 So.2d 463, 
152 Fla. 879—Greiper v. Coburn, 
190 So. 902, 139 Fla. 293—Prior 
v. Pounds, 151 So. 890, 113 Fla. 
308. 

Ga.—De Golian v. Faulkner, 41 S.B. 
2d 661, 74 Ga.App. 866—^Jackson v. 
Crimer, 24 S.E.2d 603, 69 Ga.App. 
18—'Claxton v. Hooks, 23 S.E.2d 
101, 68 Ga.App. 383. 

Idaho.—Jones v. Mikesh, 95 P.2d 57-5, 
60 Idaho €80. 

Ind—^American Carloading Corpora¬ 
tion V. Gary Trust & Savings Bank, 


>25 N'.E.f2d 777, 216 Ind. 649—Lauer 
V. Roberts, 192 N.E. 101, 99 Ind. 
App. 216. 

lo'wa.—Huffman v. King, 268 X-W. 
144, 222 Iowa 150. 

Ky.—Igo V. Smith, 138 S.W.2d 497, 
282 Ky. 336—Pryor's Adm’r v. Ot¬ 
ter, 105 S.W.2d 564, 268 Ky. 602. 

Md-—^Potterall v. Hilleary, 13 A. 2d 
358, 178 Md. 335—^Holler v. Lowery, 
200 A. 353, 175 Md. 149—Mahan v. 
State, to Use of Carr, 191 A. 575, 
172 Md. 373. 

Mass.—^Nicholson v. Babb, 23 N.E. 2d 
103, 304 Mass. 216—Stinson v. No¬ 
ble, 17 N.E.2d 703, 301 Mass. 483— 
Pease v. Lenssen, 190 N.E. 18, 286 
Mass. 207—^Hutchinson v. H. E 
■Shaw Co., 172 N.E. 788,, 273 Mass. 
■51. 

Mo.—Dempsey v. Horton, 84 S.W.2d 
621, 337 Mo. 379. 

N. J.—Poole V. Twentieth Century Op¬ 
erating Co., 1 A.2d 389, 121 N.J. 
Law 244. 

Tex.—Koock v. Goodnight, Civ.App., 
71 S.W.2d 927, error refused. 

Vt.—^Eagan v. Douglas, 175 A. 222, ’ 
107 Vt, 10, followed in 175 A. | 
2.'25, 107 Vt. 18. 

Va.—South Hill Motor Co. v. Gordon, 
200 S.E. 637, 172 Va. 193. j 

42 C.J. p 1032 note 8. 

55. Conn.—Caschetto v. Silliman & 
Godfrey Co., 9 A 2d 286, 126 Conn. 
22—^Peterson v. Meehan, 163 A. 757, 
116 Conn 150. 

56. Ala.—Peoples v. Seamon, 31 So. 
2d 88, 249 Ala. 284—Rogers V. 
•Crow, 14 So.2d 157, 244 Ala. 533— 
Harbin v. Moore, 175 So. 2-64, 234 
Ala. 266—Cooper v. Agee, 132 So. 
173, 222 Ala. 334. 

Ark.—Lion Oil Refining Co. v. Smith, 
133 S.W.2d 895, 199 Ark. 397— 
Missouri Pac. Transp. Co. v. 
George. 133 SW.*2d 37, 198 Ark. 
1110—Self V. Kirkpatrick, 110 S.W. 
2d 13, 194 Ark. 1014—Monk v. 
Jones, 83 S.W.2d 526, 190 Ark. 1117 
—Morel V. Lee, 33 S.W.2d 1110, 182 
Ark. 9S'5. 

Cal.—^Anthony v. Hobbie, App., 193 P. 
2d 748—Green v. Pedigo, 170 P.2d 
999, 75 Cal.App.2d 300—^Welch v. 
Sink, 74 P.2d 832, 24 Cal.App 2d 
i231—Collonan v. Rosellini, 68 P.2d 
367, 21 Cal.App.2d 33—Marshall v. 
Klatt, 64 P.2d 1105, 19 Cal.App.2d 
110—Brush V. Kurstin, 53 P.2d 777, 
11 Cal.App.2d 258—Eastman v. 
Babbeth, 17 P.2d 1009, 128 Cal.App. 
534 —Brower v. Arnstein, 14 P.2d 
863, 126 Cal.App. 291—Coursault v. 
Schwebel, ‘5 P.ed 77, 118 Cal.App. 
259 —Strasburger v. Prescott, 295 
P. 357, 111 Cal-App. 104—White v. 
Davis, 284 P. 1086, 103 Cal.App. 
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531—Minor v. Foote, 280 P. 197, 
100 Cal.App. 441—^Ballos v. Nat¬ 
ural, 269 P. 972. 93 Cal.App. 601. 
Conn.—^Peterson v. Meehan, 163 A. 
757, 116 Conn. 150. 

Ga.—Jackson v. Crimer, 24 S.E.2d 
603, 69 Ga.App. 18—Claxton v. 

Hooks, 23 S.E.2d 101, 68 Ga.App. 
383. 

Ind.—^American Carloading Corpora¬ 
tion V. Gary Trust & Savings Bank, 
25 N.E.2d 777, 216 Ind. 649. 

Da.—Quintano v. Ibos, 128 So. 186, 14 
La App. 73. 

Md.—Crunkilton v. Hook, 42 A.2d 
517, 185 Md. 1—^Mahan v. State, to 
Use of Carr, 191 A. 575, 172 Md. 
373. 

Mo.—Cox V. Reynolds, App, 18 S.W. 
2d 575. 

Neb.—Johnson v. Anoka-Butte Lum¬ 
ber Co., 5 N.W.2d 114, 141 Neb. 
S51. 

N.M.—Russell v. Davis, 37 P.2d 536, 
38 N.M. 533. 

42 C.J. P 911 note 27 [d], P 1032 
note 9. 

Duty to keep lookout generally see 
supra §§ 284-287, 

Oil sides of rroad 

Operators of motor vehicles must 
expect to find pedestrians upon the 
sides of the road.—^Fotterall v. Hil¬ 
leary. 13 A.2d 358, 178 Md. 335. 

Motorist driving on. p-ablic highway 
at night is bound to anticipate the 
presence of pedestrians upon the 
highway. 

U.S.—White V. State of Maryland, to 
Use of Anderson, C.C.AMd., 106 P. 
2d 392. 

Md.—Mahan v. State, to Use of Carr, 
191 A. 575, 172 Md. 373—^Williams 
V. State, 155 A. 339, 161 Md. 39. 
Taultless conduct after seeing pe¬ 
destrian will not permit driver to es¬ 
cape consequence of negligence.— 
Boni V. Goldstein, 177 N.E. 681, 276 
Mass. 3‘72. 

While traveling on right side at 
low speed driver may not proceed 
under assumption that path will re¬ 
main clear—^White v. Davis, 284 P. 
1086, 103 Cal-App. 531. 

Motorist directed by traffic officer 
to proceed may rely to some extent 
on expectation that pedestrians 
would not ordinarily be found in 
path of vehicles moving where offi¬ 
cer had directed their operators to 
go.—-Stafford v. Jones, 198 N.E. 74'5, 
292 Mass. 489. 

57. Cal.—Welch v. Sink, 74 P.'2d 832, 
24 Cal.App..2d 231—Marshall v. 
Klatt, 64 P.2d llO-o, 19 Cal.App.2d 
110—^Brush V. Kurstin, 53 P.2d 777, 
11 CaLApp.2d 258—^Brower v. Am- 
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especially in rural communities where no sidewalks 
are provided for pedestrians,^8 and he is required 
to take such precautions in the exercise of reason¬ 
able care as the possible presence of pedestrians up¬ 
on the highway may demand under all the circum¬ 
stances. ^9 


Although it has been stated that the driver of a 
motor vehicle is under a duty to exercise extra¬ 
ordinary care to avoid injuring pedestrians,60 as 
a general rule, in the absence of a regulation re¬ 
quiring a higher degree of care,6i motorists must 
exercise due, ordinary, or reasonable care to avoid 
injuring pedestrians,®^ that is, such care as a rea- 


stein, 14 P.2d 863, 126 Cal.App. 
291. 

58. U.S.—^White v. State of Mary¬ 
land, to Use of Anderson, C.C.A. 
Md., 106 P.2d 392. 

At sides 

Where there are no sidewalks, mo¬ 
torist must expect to find pedestrians 
actually in the road at the sides.— 
Fotterall v. Hilleary, 13 A.2d 3'58, 178 
Md. 335. 

59. iConn,—Caschetto v. Silliman & 
Godfrey Co , 9 Aj2d 28'6, 126 Conn. 
22—^Peterson v. Meehan, 163 A. 757, 
116 Conn. 150. 

BUndingr lights 

When a driver’s vision is so ob¬ 
scured or obstructed by the bright 
lights on vehicles coming from the 
opposite direction that he cannot see 
anyone on the road ahead of him, it 
Is his duty to exercise all ordinary 
and reasonable care and diligence to 
avoid injury to anyone who might 
rightfully be upon the road in front 
of him, even to the extent, if need 
be, of stopping.—^Brandt v. Dodd, 8 
So.2d 471, 150 Fla. 635—Mathers v. 
Botsford, 97 So. 282, 86 Fla. 40. 

60. La.—Baciuie v. Meraux, 123 So. 
338, 11 La.App. 368. 

Every precaution and care must 
be exercised,—Gauthier v. Foote, La. 
App., 12 So.‘2d 9. 

Extreme caution 

La—^Peperone v. Lee, App., 160 So. 
467. 

61. N.H.—^Nickerson v. Bentley, 6 A. 
2d 142, 89 N.H. 533—Praded v. Ma- 
gown, 190 A. 287, 88 N.H. 405. 

Contributory negligence of pedes¬ 
trian as barring recovery for in¬ 
jury caused by driver’s negligence 
sec infra §§ 4 6 8-47 4. 

‘‘Highest degree of care” 

<1) Under a statute so providing, 
the operator of a motor vehicle is re¬ 
quired to exercise the highest degree 
of care to avoid injuring pedestrians. 
—^Wright V. Spieldoch, 193 S.W 2d 4i2, 
354 Mo. 1076—Gude v. Weick Bros. 
Undertaking Co., 16 S.W’.2d 69, 322 
Mo. 778—^Woods v. Moffitt, Mo.App., 
38 S.W 2d 525, 2'2'5 Mo.App. 801. 

<2) Such degree of care is neces¬ 
sary, even though the case is submit¬ 
ted on the humanitarian theory.— 
Gude V. Weick Bros. Undertaking 
Co., supra;—Woods v. Moflatt, supra. 

68. U.S.—^Komer v. Shipley, C.C.A. 
Fla., 164 F.2d 8'61—Carey-Heed Co. 


V. Carney, C.C.A.Miss., 117 F.2d 
108. 

Ala.—Peoples v. Seamon, 31 So 2d 88, 
249 Ala. 284—^Rogers v. Crow, 14 
So.2d 157, 244 Ala. 533—^Francis v. 
Imperial Sanitary Laundry & Dry 
Cleaning Co., '2 So.2d 388, 241 Ala. 
327—Harbin v. Moore, 17i5 So 264, 
234 Ala. 266—Cooper v. Agee, 132 
So. 173, '222 Ala. 334—Cooper v. Au- 
man, 122 So. 351. 219 Ala. 336. 
Ark.—Lion Oil Refining Co. v. Smith, 
133 S.W'.2d 895, 199 Ark. 397— 
Self V. ^Kirkpatrick, 110 S.W.2d 13, 
194 Ark. 1014—^Monk v. Jones, 83 
S.W.2d 526, 190 Ark. 1117—North¬ 
western Casualty & Surety Co. v. 
Rose, 46 S.W.2d 796. 185 Ark. 263— 
Morel V. Lee. 33 S.W.2d 1110, 182 
Ark. 985—Murphy v. Clayton, 3 5 S. 

W. 2d 391, 179 Ark. i225—Saliba v. 
Saliba, 11 S.W.2d 774, 178 Ark. 260, 
61 A.L.R. 1348. 

Cal.—Hurtel v. Albert Cohn, Inc., 52 
P,'2d 922, 6 Cal.2d 14-5—Reed v. 
Stroh, 128 P.2d 829, 64 Cal.App 2d 
183—Chalmers v. Hawkins, '248 P. 
727, 78 Cal.App. '733—Casalegno v. 
Leonard, 105 P.2d 125, 40 Cal.App. 
2d 675—Scalf v. Bicher, 63 P.2d 
368, 11 Cal.App.2d 44—Crooks v. 
Doeg, 40 P.2d 590, 4 Cal.App.2d 
21—Eastman v. Rabbeth, 17 P.2d 
1009, 128 Cal App. 534—De Nardi 
V. Palanca, 8 P.i2d 220, 120 Cal. 
App. 371—Maggart v. Bell, 2 P.2d 
516, 116 Cal.App. 306—Potter v. 
Driver, 275 P. 526, 97 Cal.App. 311 
—^Wong Kit V. Crescent Creamery 
Co., 2'62 P. 481, 87 Cal.App. 563— 
Kinnear v. Martinelli, 258 P. 686, 
84 CahApp. 721—Chalmers v. Haw¬ 
kins, 248 P. 727, 78 Cal.App. 733. 
Conn-—Caschetto v. Silliman & God¬ 
frey Co., 9 A.2d 286, 126 Conn. 22— 
Waselik v. Ferrie Const. Co., 157 
A. 642, 114 Conn. 85. 

Del.—Hill V. Day, 199. A. 920, 9 W.W. 
Harr. 400. 

D.C.—Griffith v. Slaybaugh, 29 P.2d 
437, 68 App.D.C. 237. 

Fla.—Baston v. Shelton, 13 So.2d 453, 
162 Fla. 879—Brandt v. Dodd. 8 
So.2d 471, 160 Fla. '635—Ward v. 
Everett, 3 So.2d 879, 148 Fla. 173— 
Greiper v. Coburn, 190 So. 902, 139 
Fla. 1293—^Prior v. Pounds, 1'51 So. 
890, 113 Fla. 308. 

Ga.—Sprayberry v. Snow, 10 S.B.2d 
179, 190 Ga. 723, mandate con¬ 
formed to 11 S.E.2d 431, 63 Ga App. 
489. 

Idaho.—Jones v. Mikesh, 95 P.2d 675, 

I 60 Idaho 680. 


Ill.—McKirchy v. Van Sweringen, 76 
NE.'2d 817, 333 Ill App. 158—Led- 
ferd V. Reardon, 25 NE 2d 116, 303 
III.App 300—Plewe v. Chicago Mo¬ 
tor Coach Co , 283 Ill.App. 67— 
Tuttle V. Checker Taxi Co., 274 
Ill.App. 525. 

Ind.—American Carloading Corpora¬ 
tion V. Gary Trust & Savings Bank, 
25 N.Ej2d 777, 216 Ind. 649—Lauer 
V. Roberts, 192 N.E. 101, 99 Ind. 
App. 216. 

Iowa.—Huffman v. King, 268 N.W. 
144, 222 Iowa 150—^Whitman v. 

Pilmer, 239 N.W. 686, 214 Iowa 
461. 

Kan.—Stotts v. Taylor, 28'6 P. 671, 
130 Kan. 158. 

Ky.—Igo V Smith, 138 S.W.2d 497, 
282 Ky. 33 6—Pryor's Adm'r v. Ot¬ 
ter, 10'5 S.W.2d 564, 268 Ky. 602— 
Trainer's Adm’r v. Keller, 79 S.W. 
2d 232, 257 Ky. 840—Southeastern 
Telephone Co. v. Payne, 69 S W 2d 
3158 , 253 Ky. 245—Trout’s Adm'r v. 
Ohio Valley Electric Ry. Co., 43 
S.W.2d 507, 241 Ky. 144—Louisville 
Taxicab & Transfer Co. v. Reno, 35 
S.W.2d 902, 237 Ky. 452—Best's 
Adm’r v. Adams, 28 S W.2d 484, 234 
Ky. 702—Metis’ Adm’r v. Louisville 
Gas & Electric Co.. 1 S.W.2d 985, 
22i2 Ky. 551. 

La—Neyrey v Maillet, App., 21 So. 
2d 158—^Webb v. Baton Rouge Bus 
Co., App., 15 So.2d 646—Simpson v. 
Hyde, App., 147 So. 769—Quintano 
V. Tbos, 128 So. 186, 14 La.App. 
73—Whipple v. Lirette, 124 So. 160, 
11 La App. 485—^Weinfield v. Yel¬ 
low Cab Co., 120 So. 420, 10 La. 
App. 313—^Martin v. Zatarain, 7 La. 
App. 629—Castelluccio v. Clover- 
land Dairy Products Co., 7 La.App. 
534—Hodges v. Davis, 7 La.App. 
327. 

Me.—Hutchins v. Emery, 183 A. 754, 
134 Me. 205^Cooper & Co. v. 
American Can Co., 153 A. 889, 130 
Me. 76—Byron v. O’Connor, 153 A- 
809, 130 Me. 90. 

Md.—Fotterall v. Hilleary, 13 A.2d 
358. 178 Md. 335—Holler v. Lowery, 
200 A. 353, 175 Md. 149. 

Mass —^Whalen v. Worcester Electric 
Light Co., 29 N.E.2d 7'63, 307 Mass. 
169—Donahue v. Kelley, 29 N.B.2d 
10, 306 Mass. 611. 

Mich.—^Pearce v. Rodell, 276 N.W. 
883, 283 Mich. 19—Walker v. Mc- 
Graw, 271 N.W. 570. 279 Mich. 97— 
Szekeres v. Detroit Motorbus Co., 
232 N.W. 700, 25'2 Mich. 46. 
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sonably prudent man would exercise under the same i with the danger reasonably to be anticipated.®^ In 
or similar circumstances,®^ or care commensurate | determining whether or not a driver has exercised 


Miss.—standard Coffee Co. v. Carr, 
157 So. 685. 171 Miss. Y14. 

Mo.—^Dempsey v. Horton, 84 S.T\J.2d 
621, 337 Mo. 379. 

Mont.—^Fulton v. Chouteau County 
Farmers' Co., 37 P.2d 1025, 98 

Mont. 48—Johnson v. Herring*, 295 
P. 1100, 89 Mont. 156—^3^IcKeon v. 
Kildruff, 281 P. 345, 85 Mont. 562. 
Neb.—Tews v. Bamrick, 26 N.W.2d 
499, 148 Neb. 59—^Halliday v. Ray¬ 
mond, !22 N.‘\V.2d 614, 147 Neb. 
179—;Johnson v. Anoka-Butte Lum¬ 
ber Co., 5 N.W.2d 114, 141 Neb. 
8'51. 

N.J.—Rusk V. Jeffries, 164 A. 313, 110 
N.J.Law 307—Cohen, v. Public 
Service Transp. Co., 145 A. 106, 7 
N.J.Misc. 237. 

N.M.—^Lopez V. Townsend, 82 P.2d 
921, 42 N.M. 601—Russell v. Davis, 
37 P.2d 636, 38 N.M. 533. 

N.T.—Theil v. Radetzky, 2 N.Y.‘S.2d 
867, 254 AppDiv. 604—Gately v. 
Robertson, 280 N.Y.S 66, 245 App. 
Div. 726—Herbert v. W. H. Smith 
Paper Corporation, 276 N.Y.S. 820, 
243 App.Div. 2^0. 

N.D.—Bratvold v. Lalum, 282 N.W. 
514, 68 N.D. 634. 

Ohio.—^Dickerhoff v. Athey, App., 79 
NE.2d[ 37*7—^Meuer v. Doerflem, 5 
N.E.'2d 948, 53 Ohio App.* 536—De- 
nardo v. Pravc, 168 N.E. 225, 32 
Ohio App. 445. 

Okl.—Gideon v. Jones, 70 P.2d 814, 
180 Okl. 6-21. 

Or.—Ramsdell v. Frederick, 285 P. 
219, 132 Or. 161. 

Pa.—Cavey, to Use of Butz, v. City 
of Bethlehem, 1 A,2d 653, 331 Pa. 
556—^House v. Brant, IS‘5 A, 628, 
323 Pa. 53—Gaupin v. Murphy, 145 
A. 123, 295 Pa. 214—Varano v. 

Goodman, 144 A. 74, 294 Pa. 274, 62 
A.LR. 1337. 

R.I.—Cunningham v. Walsh, 1'63 A. 
223, 53 R.I. 23. 

Tenn.—^May v. Skeen, 10 Tenn.App. 
482—Henry v. Sharp, 9 Tenn App. 
350—Racy Cream Co. v. Walden, 1 
Tenn App. 653. 

Tex.—^Koock v. Goodnight, Civ.App., 
71 S.W.2d 927, error refused. 

Vt.—^Eagan v. Douglas, 175 A. 222, 
107 Vt. 10, followed in 175 A. I2i25, 
107 Vt. 18. 

Va.—South Hill Motor Co. v. Gordon, 
200 S.E. '637, 172 Va. 193—Keeler 
V. Baumgardner, 1'71 S.E. 592, 161 
Va. 507. 

Wash.—Strom v. Dobrin, 186 P.2d 
906, 29 Wash.2d 198. 

W.Va.—Vance v. Logan Williamson 
Bus Co., 46 S.E.2d 783. 

42 C.J. p 1032 note 19. 

Duties of driver to: 

Pedestrian: 

In stopping, backing, and turn¬ 
ing, see supra §§ 300-303. 


To slow down or stop see supra 
§ 292. 

To sound signal or warning of 
approach see supra § CSS. 
Persons about to enter motor ve¬ 
hicle as guests see infra § 399. 
Bnnning down as evidence of negli¬ 
gence 

Running down pedestrian who does 
not change course and who may be 
seen by driver of automobile if he is 
vigilant is in itself evidence of neg¬ 
ligence.—Jacobson v. Palma, 175 A. 
731, 115 Pa. Super. 401. 

Even thoTLgli the pedestrian is him¬ 
self negligent, it is the duty of the 
driver of the motor vehicle to use or¬ 
dinary care to avoid injuring him.— 
Parker v. Norfolk Orange Crush Bot¬ 
tling Co., 8 S.E 2d 301, 175 Va. 249. 
Directions of officials 

( 1 ) While the driver may to some 
extent rely on the directions of a 
traffic officer, he has no right on that 
account to abandon all care for the 
safety of pedestrians.—^Whalen v. 
Worcester Electric Light Co-, 29 N.E. 
2d 763, 307 Mass. 169—^Donovan v. 
Mutrie, 164 N.E. 377, 265 Mass. 472. 

(2) Directions of officials generally 
see supra § 272. 

Traffic signal lights and obedience 
thereto do not relieve the operator 
of a motor vehicle of the duty of 
exercising care to avoid injuring pe¬ 
destrians. 

Ala.—Duke v. Gaines, 140 So. 600, 224 
Ala. 519. 

La.—Bchatz v. Kehoe, 131 So. 66 , 15 
La.App. 9. 

Mass.—Margeson v. Town Taxi, 165 
N.E. 20, 2*66 Mass. 192. 

Ohio.—Martinovich v, E. R. Jones 
Co., 19 N.E.’2d 952, 135 Ohio St. 
137. 

Pedestrian at side on trim 

The driver in making a turn in a 
congested area is under a duty not 
only to look ahead, but he must ex¬ 
ercise due care to avoid injuring 
pedestrians at the side of his vehicle. 
—Plewe V. Chicago Motor Coach Co., 
283 HLApp. 57. 

Passing cars at intersection 

Motorist who struck pedestrian 
while attempting to pass other auto¬ 
mobiles at intersection in violation 
of statute was held negligent as mat¬ 
ter of law.—^Froehnert v. Heidt, 59 
P.2d 541, 15 Cal.App.2d 129. 

Person standing still 

An offending party is not exonerat¬ 
ed from all duty and from liability 
by the fact that the injured party 
was not in motion on the highway 
when the accident occurred.—Grant¬ 
ham V. Watson Bros. Transp. Co., 9 
NW.2d 157, 142 Neb. 362. 
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Slipping into ditch 
Where driver made several unsuc¬ 
cessful attempts to drive up slippery 
hill after ram, and vehicle finally 
came to rest near edge of ditch, and 
driver requested plaintiff to push ve¬ 
hicle in order to prevent it from 
slipping into ditch when driver at¬ 
tempted to move it, and, when driver 
attempted to move vehicle it slipped 
into ditch and injured plaintiff, driv¬ 
er w'as not negligent so as to be lia¬ 
ble for plaintiff’s injuries.—Porter v- 
Cornett, 206 S.W.2d 83, 306 Ky. 25- 

63. U.S—Carey-Reed Co. v. Carney. 
C.C.A.Miss., 117 F.2d 108. 

Cal.—^Watkins v. Nutting, 110 P.2d 
3S4, 17 Cal. 2 d 400—De Victoria v. 
Erickson, ISS P.2d 276, S3 Cal.App. 
2d 206—McNear v. Pacific Grey¬ 
hound Lines, 146 P 2d 34, 63 Cal- 
App.2d 11—'Wiswell v. Shmners, 
117 P.2d 677, 47 Cal.App..2d 156— 
Wamke v. Griffith Co., 24 P.2d 583. 
133 Cal.App. 481. 

Fla.—Baston v. Shelton, 13 So.2d 
453, 152 Fla. 879—Brandt v. Dodd, 
8 ’So. 2 d 471, 1'50 Fla 605—Greiper 
V. Coburn, 190 So. Dt>2, 139 Fla. 
293. 

Ky.—Trout's Adm'r v, Ohio Valley 
Electric Ry. Co., 43 S.W.2d 507, 241 
Ky. 144. 

La.—Bass v. Means, 124 So. 553, li2 
La.App 260. 

Mass.—^Whalen v. Worcester Electric 
Light Co., 29 N.E.2d 763, 307 Mass. 
169. 

Mich.—^Tl^alker v. McGraw, 271 N.W. 
570, 279 Mich. 97. 

64. Ark.—Lion Oil Refining Co. v. 
Smith, 133 S.W:2d 895. 199 Ark. 
397—Self V. Kirkpatrick, 110 S.W. 
2d 13, 194 Ark. 1014. 

Conn.—Miller v. Stamford Transit 
Co„ 32 A.2d 53, 130 Conn. 63—Cas- 
chetto V. Silliman & Godfrey Co., 9 
A.2d 286, 1126 Conn. 22. 

Ga.—Smith v. Kleinherg, 174 S.E. 

731, 49 Ga.App. 194. 

Ky.—Trainer's Adm'r v. Keller, 79 
S.W 2d 232, 257 Ky. 840. 

Me.—Sturtevant v. Ouellette, 140 A. 
368, 126 Me. 558. 

N.J.—^Poole V. Twentieth Century Op¬ 
erating Co-, 1 A.2d 389, 121 NJ. 
Law 244 

N.M—Russell v. Davis, 37 P.2d 536, 
38 N.M. 533. 

Pa.—Hayes v. Axelrod, 3 A.2d 346, 
333 Pa. 518. 

WhexL pedestrians are numerous 
and traffic is congested, degree of 
care required must be commensurate 
with danger reasonably to be antici¬ 
pated.—Tews V. Bamrick, i26 N.W.2d 
499, 148 Neb. 59—Halliday v. Ray¬ 
mond. 22 N.W.2d 614. 147 Neb. 179. 
Pedestrian becoxaiug panic-stricken 
In the exercise of reasonable care, 
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ordinary or reasonable care, regard must be had to 
all the facts and circumstances of the case.® 5 

The driver of a motor vehicle is not, however, an 
insurer of the safety of pedestrians,®® or the guard¬ 
ian of an adult person in full possession of his fac¬ 
ulties,®*^ and, in the absence of negligence, is not 
liable for injuries suffered by a pedestrian;®® nor 
is he liable, even though negligent, if his negli¬ 
gence was not the proximate cause of the injuries 
suffered by the pedestrian.®® 

Emerffencies, While it has been stated that 
the operator of a motor vehicle should drive with 
such care and prudence that he is not confronted 
with sudden emergencies such as that presented by 
a pedestrian running in front of his vehicle,7® 
where he is confronted with such- emergency not 
brought about by his own fault, his conduct is not 
to be gauged by the standard which would be ap¬ 
plicable where he had the opportunity of exercising 


foresight and deliberation,'^^ although he must nev¬ 
ertheless exercise ordinary care under the circum¬ 
stances to avoid injuring the pedestrian.72 
der to be free from negligence the driver must act 
on reasonable appearances and at a time when ac¬ 
tion would be effective.'^® It has been held, how¬ 
ever, that a greater degree or quantum of care than 
ordinary care is required of the driver of a motor 
vehicle after the discovery by him of the peril of 
a pedestrian occasioned by the approach of the ve¬ 
hicle, and in such case the driver should use all 
the available means at his command to avoid strik¬ 
ing the person so placed in peril.74 

It is not necessary that the motor vehicle should 
actually strike a pedestrian in order to impose lia¬ 
bility on the operator, but one who negligently op¬ 
erates his automobile in such manner as to place a 
pedestrian in a situation of danger may be held lia¬ 
ble for injuries sustained by the pedestrian.'^® Of 


the opera.tor of a motor vehicle is 
bound to have in mind the possibility 
that a pedestrian may become panic- 
stricken at the approach of the mo¬ 
tor vehicle.—Devecchio v. Ricketts, 
226 P. 11, 66 Cal.App. 334—4:2 C-J. P 
1033 note 21. 

65- U.S,—^Komer v. iShipley, C.C.A. 
Fla., 154 F.2d 861. 

Ark.—Self v. Kirkpatrick, 110 S.W. 

2d 13, 1S4 Ark. 1014. 

Cal.—Burton v. Los Angeles Ry. 
Corp., 180 P.2d 367, 79 CalApp.2d 
€05—^Reed v. Stroh, 128 P.i2d 829, 
«4 ■Cal.App.2d 183—Nickell v. Ro- 
senfield, 255 P, 760. 82 Cal.App. 
369. 

Fla.—Prior v. Pounds, 151 So. 890, 
113 Fla. 308. 

Ill.—^Plewe V. Chicago Motor Coach 
Co., 283 Ill App. 57. 

Mo.—Lowery v. Kansas City, 85 S. 

W.2d 104, 33'7 Mo. 47. 

K.J.—Rusk V. Jeffries, 164 A. 313, 
110 N.J.Law 307. 

N-X.—Herbert v. W. H. Smith Paper 
Corporation, 27€ H.T.S. 820, 243 
App.Div. 260. 

Tex.—^Koock v. Goodnight, Civ.App., 
71 S.W.2d 927, error refused. 
TTnder extremely hazardous coudl. 
tious of travel for both motorists 
and pedestrians during period that 
dim-out regulations were in effect, 
motorist was required to be ex¬ 
ceedingly cautious —Thompson v. 
Held, 183 P.i2d 711, 81 Cal.App.2d 275. 
natural reactions 

All the circumstances and the nat¬ 
ural reactions and conduct to be ex¬ 
pected of ordinary people in a given 
situation must be considered in de¬ 
termining existence of negligence 
with respect to injuries sustained by 
pedestrian when struck by automo¬ 
bile.—Pitcher V. Schoch, 139 S.W.'2d 
463, 345 Mo. 1184. 


66. La.—^Webb v. Baton Rouge Bus 
Co., App., 15 So.2d 646—^Levy v 
White, App., 5 So.2d 28. 

Wash.—Reitan v. Crooks, 279 P. 97, 
153 Wash. 7'5. 

The driver is not under an abso- 
lute duty not to injure or endanger 
the pedestrian.—Tembke v Farmers 
Mut. Automobile Ins. Co, 11 N.W.2cl 
169, 243 Wis. ’531, rehearing denied 
12 N.W.2d 18, 243 Wis. 631. 

Brlver is not responsible at night 
for every collision with pedestrian. 
—Flynn v. Moore, 88 Pa.Super. 3 61. 

67- Wash.—^Reitan v. Crooks, 279 
P. 97, 153 Wash. 75. 

60. La.—Gauthier v. Foote, App., 12 
'So.i2d 9—^Butler v. Oswald, App., 4 
So;2d 241—^Fatjo v. Boulet Transp. 
Co., 125 So. 178, 12 La App. 50— 
Woringen v. Zetmann, 2 La.App. 
106. 

R I.—^McKean v. Barker, 148 A. 599. 
■S.C,—^Wright V. South Carolina Pow¬ 
er Co., 31 S.E.2d 904, 205 S.C. 32'7. 
Unavoidable accident 
Where situation wherein a pedes¬ 
trian comes in contact with a motor 
vehicle comes about so suddenly 
that it is Impossible for driver to 
take any action to prevent accident, 
no liability attaches to driver or his 
employers,—Tews v. Bamrick, 26 N. 
W.2d 499. 148 Neb. 59. 

Rock striking pedestrian 
Where motorist turned corner at 
moderate speed on unpaved streets, 
and rear wheels struck small rock, 
of the same color as the street, and 
caused rock to strike pedestrian, 
driver was not negligent.—Curtis v. 
La Franca, La,App., 186 So, 765. 

69. Ga.—Morrison v. Columbus 

Transp. Co., 148 S.E. 276, 39 Ga. 
' App. 708. 


70. S.D.—^Alendal v. Madsen, 276 N. 
W. 35l2, 65 S.D. 502. 

71. La.—^Hebert v. Meihaum, App., 
19 So.'2d 620, affirmed 24 So.2d 297, 
209 La. 156. 

Acts in emergencies generally see su¬ 
pra § 2o7. 

72. Mo.—Allen v. Kessler, 64 S.W.2d 
630. 

Or.—Hamilton v. Finch, 109 P.2d 852, 
166 Or. 156, rehearing denied 111 
P.2d 81, 1'66 Or. 166. 

Injury avoidable notwithstanding 
contributory negligence see infra 
§ 493. 

73. Mo.—Allen v. Kessler, 64 S.W.2d 
630. 

74. Okl.—Haskell v. Kennedy, 1 P.2d 
729, 151 Okl. 12. 

75. Colo.—Walsmith v. Hudson, 236 
P. 783, 77 Colo. 326. 

Conn.—Mitnick v. Whalen Brothers, 
Inc., 163 A. 414, 11'5 Conn. 650. 

Ga—American Bakeries Co. v. John¬ 
son, :200 'S E. 485, 59 Ga.App. 150. 
42 C.J. p 1034 note 22. 

Intervening cause generally see su¬ 
pra § 255. 

‘Collision forcing second car against 
pedestrian was held to impose lia¬ 
bility on driver of first car whose 
negligence was responsible for the 
collision.—Miller v. Cook, 291 N.W. 
54, 292 Mich. 683. 

Where motorist, to avoid collision 
with oncoming vehicle on wrong side 
of highway, swerved automobile to 
right and struck pedestrian whom 
motorist did not see owing to blind¬ 
ing lights of oncoming vehicle, driv¬ 
er of latter was liable for pedes¬ 
trian’s death.—^Evans Motor Freight 
Lines v. Fleming, 185 So. 8i21, 184 
Miss. 808. 
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course, if the driver of the motor vehicle is not 
negligent, there is no liability.76 

Bathing beach used as highway. The fact that 
a beach has been made into a public highway by 
legislative enactment in no way modifies or re¬ 
stricts the use and right of the pedestrian public 
in their use for lawful purposes,77 and their right 
is equal to, if not superior to, that of the motorist,7S 
and it has been declared that motorists should at 
all times exercise a high degree of care to avoid 
injuring bathers and pedestrians who are using the 
beach for legitimate bathing and recreation pur- 
poses.79 

§ 384. - Special Duties of Motor Vehicle 

Operator 

a. In general 

b. Care as to persons about standing ve¬ 

hicle 

a. In Greneral 

Regulations imposing on the operators of motor ve¬ 
hicles speciai duties when approaching or passing pedes- 
trians should be observed. 

Regulations sometimes impose on the operators 
of motor vehicles special duties when approaching 
or passing pedestrians on the highway, so and it is 
the duty of the operator to comply with such regu¬ 


lations.si Noncompliance is, in some jurisdictions, 
regarded as negligence per se^^ even though the 
operator has, in other respects, used care to avoid 
injuring the pedestrian,^3 but there is also author¬ 
ity for the view that violation of such regulations 
is merely prima facie negligence.^^ 

The term walking in the highway/* as used in a 
statute for the protection of pedestrians, should be 
given a meaning sufficiently liberal to effectuate the 
apparent purpose of the statute,®^ and hence in¬ 
cludes persons standing in the highwayor moving 
thereon in any manner using their legs and feet.87 

b. Care as to Persons about Standing Vehicle 

It is the duty of the operator of a motor vehicle, when 
approaching ajiother vehicle standing in the highway, to 
observe whether there are any persons about such ve¬ 
hicle, and to exercise ordinary or reasonable care to avoid 
injuring any such person. 

It is the duty of the operator of a motor vehicle, 
when approaching another vehicle standing in the 
highway, to observe whether there are any persons 
about such vehicle^^ and to exercise ordinary or 
reasonable care to avoid injuring any such per¬ 
son.®^ Extraordinary care, however, is not re¬ 
quired, and in the absence of negligence on his 
part the driver cannot be held liable for injuries 
suffered by any such person.^! So, he cannot be 


76. Mass.—Gagrnon v. Divitorio, 38 
N.E.2d 629. 310 Mass. 475. 

Pedestrian strack Iby second car 
Motorist who was not guilty of 
negligence with respect to collision 
with another motorist was not liable 
to pedestrian struck by second mo¬ 
torist after the collision.—^Bonner v. 
Boudreaux. LaApp., 8 So.2d 309. 

77. Fla.—Sallas v. State, 124 So. 27. 
98 Fla. 464. 

78. Fla.—Sallas v. State, supra. 

79. Fla.—^White v. Hughes, 190 So. 
446. 139 Fla. 54. 

80. Ga.—Spray berry v. Snow, 10 S. 
E.2d 179, 190 Ga. 723, mandate con¬ 
formed to 11 S.E.2d 431, 63 Ga.App. 
489. 

42 C.J. p 1034 note 23. 

81. Ga.—Sprayberry v. Snow, supra 
Ind.—^American Carloading Corpora¬ 
tion V. Gary Trust Savings Bank, 
25 N.E.2d 777, 216 Ind. 649. 

42 C.J. p 1034 note 24. 

Duty to reduce speed or stop see su¬ 
pra S 292. 

Signals and warning of approach 
see supra § 288. 

Regulation Inapplicable 
Cal.—Hansen v. Steele, 104 P.2d 93, 
40 Cal.App.2d 1. 

82. Mo.—Raymen v. Galvin, 229 S. 
W. 747. 

42 C.J. p 1034 note 27. I 


83. Mo.—^Raymen v. Galvin, supra. 

84t, Mich.—^Darish v. Scott, 180 N.W. 
435, 212 Mich. 139. 

85. Mich.—^Nordman v. Mechem, 198 
N.W. 586, 227 Mich. 86—White v. 
Edwards, 192 N.W. 560, 222 Mich. 
321. 

88. Mich.—Nordman v. Mechem, 198 
N.W. 586, 227 Mich. 86—White v. 
Edwards, 192 N.W. 560, 223 Mich. 
321. 

87. Mich.—^Kordman v. Mechem, 198 
N.W. 586, 227 Mich. 86, 90. 

43 C.J. p 1034 note 33. 

88. Ala.—Peoples v. Seamon, 31 So. 
2d 88, 249 Ala. 284—Corpus Juris 
cited in Cooper v. Agee, 132 So. 173, 
175, 222 Ala. 334. 

Ill.—Corpus Juris cited in Paul v. 
Garman, 34 N.E.2d 884, 890, 310 Ill. 
App, 447. 

42 C.J. p 1017 note 45. 

Tnramlng 

The presence of a parked automo¬ 
bile on side of highway is a warning 
to motorist that someone might be 
about automobile and in a place of 
danger.—Short Way Dines v. Sutton’s 
Adm’r, 164 S.W.2d 809, 291 Ky. 541. 

89. Ala.—^Peoples v. Seamon, 31 So. 
2d 88, 249 Ala. 284—Corpus Juris 
cited In Cooper v. Agee, 132 So. 173, 
175, 222 Ala. 334, 
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'Cal.—Graybiel v. Anger, 222 P. 635, 
84 Cal.App. 679. 

Ill.—Paul V. Garman, 34 N.E.2d 884, 
310 Ill.App. 447. 

Iowa.—Smith v. Spirek, 195 N.W. 736, 
196 Iowa 1328. 

Me.—Byron v. O’Connor, 153 A. 809, 
130 Me. 90. 

Md.—^Mahan v. State, to Use of Carr, 
191 A. 575, 172 Md. 373. 

Mich.—^White v. Edwards, 192 N.W. 
560, 222 Mich. 321. 

N.J.—Osbun V. De Toung, 122 A. 809, 
99 N.J.Law 204. 

S.D.—Poppe V. Fluth, 199 N.W. 597, 
47 S.D. 543. 

42 C.J. p 1017 note 47. 

Care as to persons boarding or 
alighting from streetcars or other 
vehicles see infra § 392. 

Person changing tire 

Mo.—Schrader v. Burkel. 260 S.W. 63. 

Person pushing stalled car 

N.J.—^Dickerson v. Mutual Grocery 
Co., 124 A. 785, 100 N.J.Law 118. 

90. Me.—^Byron v- O’Connor, 153 A. 
809, 130 Me. 90. 

91. Me.—Byron v. O'Connor, supra. 

No absolute duty to avoid injury 

Wis.—Lembke v. Farmers Mut. Auto¬ 
mobile Ins. Co., 11 N.W.2d 169, 243 
Wis. 531, rehearing denied 12 N. 
W.2d 18. 243 Wis. 531. 

Applying brakes at slippery place 
Automobilist using degree of care 
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held liable for injury to one who suddenly leaves 
a place of safety in or near the standing vehicle 
and steps directly in front of his vehicle when it is 
so close to him that it is impossible in the exercise 
of reasonable care to avoid striking him.92 

§ 385. - Comparative Care 

The character of the motor vehicle and its capacity 
fop doing injury impose on the operator a greater amount 
of care than is required of pedestrians. 

While a pedestrian as well as the operator of a 
motor vehicle is required to exercise due care, as 
discussed infra § 468, the mode of locomotion is an 
element to be considered,93 and the character of the 
motor vehicle and its capacity for doing injury im¬ 
pose on the operator, in order to reach the standard 
of reasonable care under the circumstances, a great¬ 
er amount of care than is required of pedestrians.94 
It is also considered that weather conditions pre¬ 
senting difficulties to pedestrians may impose on the 


driver of a motor vehicle a duty of greater vio-. 
ilance.95 On the other hand, it has been denied 
that motorists are under a higher degree of care 
when at intersections than are pedestrians.96 

§ 386. -- Reliance on Care of Pedestrian 

In the absence of anything which reasonably should 
give him notice to the contrary, the operator of a motor 
vehicle is entitled to assume that a pedestrian is exercis¬ 
ing, and wiii exercise, due and reasonable care for his 
own safety and will obey the rules of the road. 

In the absence of anything which reasonably 
should give him notice to the contrary, such as some 
unusual conduct indicating that a pedestrian is not 
in full possession of his faculties and unable prop¬ 
erly to look out for his own safety,97 the operator 
of .a motor vehicle is entitled to assume, and to 
act on the assumption, that a pedestrian is exercis¬ 
ing, and will exercise, due and reasonable care for 
his own safety9S and will obey the rules of the 
road,99 and need not indulge a presumption that he 


of ordinarily prudent person held not 
negligent in applying brakes at slip¬ 
pery place in road beside one putting 
chains on another automobile.—By¬ 
ron v. O’Connor, 153 A. 809, 130 Me. 
90. 

92. Ark.—Ponder v. Carroll, 105 S. 
W.2d 72, 193 Ark. 1120. 

Iowa.—^Klink v. Bany, 224 NW. 640, 
207 Iowa 1241, 65 A L R. 187. 

Ky.—Pierce v. Hosman, 256 S.W. 397, 
201 Ky. 278. 

La.—Bailey v. Reggie, App., 22 So.2d 
698. 

IMass.—Mazzaferro v. Dupuis, 75 N. 

E.2d 503, 321 Mass. 718. 

Pa.—Grein v. Gordon, 124 A. 737, 280 
Pa. 576. 

42 C J. p 1018 note 48. 

93. W-Va—Deputy v Kimmell, 80 S. 
E. 919, 73 W.Va. 595, 51 L.R.A.,]Sr. 
S., 989, Ann.Casl9l6E 656. 

94. Cal.—McNear v. Pacific Grey¬ 

hound Lines, 146 P.2d 34, 63 Cal. 
App 2d 11—Dawson v. Lalanne, 70 
P.2d 1002, 22 Cal App 2d 314— 

Whicker v. Crescent Auto Co., 66 
P2d 749, 20 Cal.App2d 240—An¬ 
derson V. Walters, 27 P.2d 100, 135 
Cal.App. 380—Warnke v. Griffith 
Co.. 24 P.2d 583, 133 Cal.App. 481— 
Pinello V. Taylor, 17 P.2d 1039, 128 
Cal.App. 508—Cleveland v. Petru- 
sich, 3 P.2d 384, 117 Cal.App. 71— 
De Greek v. Freeman, 291 P. 854, 
108 Cal.App. 645. 

Idaho.—Jones v. Mikesh, 95 P.2d 575, 
60 Idaho 680. 

La—B'aquie v. Meraux, 123 So. 338, 
11 La.App. 368. 

Md.—Fotterall v. Hilleary, 13 A.2d 
358, 178 Md. 335—Holler v. Lowery, 
200 A. 353, 175 Md. 149. 

12 C.J. p 1035 note 36. 


“Ordinary care” is of a higher de¬ 
gree as applied to motorist than “or¬ 
dinary care” as that term is applied 
to pedestrians.—Tgo v. Smith, 138 S. 
W.2d 497, 282 Ky. 336—Jackson’s 

Adm’r v. Rose, 40 S W.2d 343, 239 Ky. 
754. 

95. Ill.—^Hartwig v. Knapwurst, 178 
Ill.App 409. 

96, Fla.—Becker v. Blum, 194 So. 
275, 142 Fla. 60. 

97- La.—Coleman v. Terrebonne Ice 
Co., App, 8 So.2d .313—Thompson v. 
Dyer, App, 1 So.2d 433. 

42 C.J. p 1035 note 37. 

98. Ga.—'Corpus Juris cited in 
Elrod V. Anchor Duck Mills, 179 S. 
E. 188, 189, 50 Ga.App. 531. 

Iowa.—Lawson v. Fordyce, 21 N.W. 
2d 69, 237 Iowa 28—Orr v. Hart, 
258 N.W. 84, 219 Iowa 408. 

Ky.—Pryor's Adm'r v. Otter, 105 S. 

W.2d 564. 268 Ky. 602. 

La.—Coleman v. Terrel lonne Ice Co., 
App., 8 So.2d 313—Thompson v. 
Dyer, App , 1 So.2d 433. 

Mo.—Danzo v. Humfeld, 180 S.W. 2d 
722—Dempsey v Horton, 84 S.W. 
2d 621, 337 Mo. 379. 

N.H.—Murphy v. Granz, 17 A.2d 449, 
91 N.H 244, 

N.T.—^Wood V. Woodlawn Improve¬ 
ment Ass'n Transp. Corporation, 
214 N.Y.S. 398, 215 App.Div. 628, 
affirmefd 161 N.B. 197, 247 N.T. 598 
—Sosniak v. Lazar. 35 N.Y.S 2d 511. 
N.C.—Tysinger v. Coble Dairy prod¬ 
ucts, 36 S.E.2d 246, 225 N.C. 717. 
N.D.—Bratvold v. Lalum, 282 N.W. 
514, 68 ND. 534. 

Tenn.—Donaho v. Large, 158 S.W.2d 
447, 25 Tenn App. 433. 

Wash.—Colwell v. Nygaard, 112 P.2d 
838, 8 Wash.2d 462. 
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Wis.—^Wedecky v. Grimes, 282 N.W. 

593, 229 Wis. 448 
42 C.J. p 1035 note 37. 

Reliance on care of others generally 
see supra § 249. 

Motorist may rely to some extent 
on pedestrian's exorcising due care 
for his own safety.—Gagnon v. Div- 
itono, 38 N.E.2d 629, 310 Mass. 475— 
Sadak v. Tucker, 37 N.E.2d 495, 310 
Mass 153—Nicholson v. Babb, 23 N. 
E 2d 103, 304 Mass. 216—Stinson v. 
Soblc, 3 7 N.E2d 703, 301 Mass. 483— 
Stafford v. Jones, 198 N.E. 745, 292 
Mass. 489—Pease v. Lenssen, 190 N. 
E 18, 286 Mass. 207—Hutchinson v. 
H. E. Shaw Co., 172 N.B. 788, 273 
Mass. 51. 

Where driver sees adult pedestrian 
in place of safety on or near high¬ 
way, driver has right to assume that 
pedestrian will exercise ordinary, care 
to protect himself from injury.— 
Jenkins v. Johnson, 42 S.E 2d 319, 186 
Va. 191—Frazier v. Stout, 181 S.E 
377, 165 Va. 68—42 C.J. p 1035 note 
37 [b]. 

High speed on country road 

A motorist, traveling on a country 
highway at the higher rate of speed 
permitted, is entitled to entertain a 
reasonable expectation that pedestri¬ 
ans will not step out into his path 
and that they will take account of 
country speeds in yielding right of 
way.—Grohusky v. Ferry, 30 N.W. 2d 
205, 251 Wis. 569. 

99. 'Md.—^Weissman v. Hokamp, 188 
A. 923, 171 Md. 197, dissenting 
opinion, 189 A. 813, 171 Md 197. 
N.C.—Tysinger v. Coble Dairy Prod¬ 
ucts, 36 S.B.2d 246, 225 N.C. 717. 
Anticipation of violation of regula¬ 
tion prohibiting pedestrians from 
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will not exercise such care for his own safety^ or 
that he has insufficient intelligence and discretion 
to do S 0.2 He is therefore not chargeable with neg¬ 
ligence in striking a pedestrian where the accident 
is due to an unexpected movement of the pedestrian, 
the consequences of which he could not avert,3 as 
where a pedestrian suddenly steps out on the road¬ 


§ 386 

way at a place other than a regular crossing,^ sud¬ 
denly and unexpectedly leaves a place of safety and 
gets in front of the car when it is too late for the 
operator to avoid striking him,5 or jumps in front 
of the car to avoid another car,® or where a pedes¬ 
trian who has safely crossed in front of the car 
changes his mind and turns back into collision with 


crossing streets except at regular 
crossings see infra § 389 b. 

Obedience to traffic signals 
A motorist is entitled to assume 
that traffic signals are understood 
and will he observed by pedestrians. 
—Kientz v. Charles Dennery, Inc., 24 
So. 2d 292, 209 La. 144—Jones v. 

American Mut. Liability Ins Co., La. 
App., 189 So. 169—Clark v. De Beer, 
La.App., 188 So. 517—Buckley v. 
Feathers tone G-arage, 123 So. 446, 11 
La.App. 564. 

Bight of way 

(1) A motorist with the right of 
way in his favor has the right to as¬ 
sume that pedestrian will yield the 
right of way. 

Md.—■'Webb-Pepploe v. Cooper. 151 A. 
235, 159 Md 426. 

Wis.—Post V. Thomas, 3 N.W.2d 344, 
240 Wis. 519—Mauch v. Chicago, 
M., St. P. & Pac. By. Co., 280 N.W. 
307, 228 Wis. 322. 

(2) So, a motorist may expect pe¬ 
destrians to follow the rule that pe¬ 
destrians attempting to filter through 
traffic against the signal must accom¬ 
modate their movements to those of 
the vehicles, and must yield right of 
way to the vehicles, crossing only as 
the traffic affords an opportunity to 
do so in subordination to the right 
given the vehicles.—^Weissman v. 
Hokamp, 188 A. 923, 171 Md, 197, dis¬ 
senting opinion 189 A. 813, 171 Md. 
197. 

(3) Where the pedestrian has the 
right of way, however, the driver 
has no right to expect that pedestrian 
would stop and yield right of way.— 

U. S. V. Standard Oil Co. of Cal., D- 
G.Cal., 60 F.Supp. 807, affirmed, C.C. 
A., 153 P.2d 958, affirmed 67 S.Ct. 1604, 
332 U.S. 301, 91 L.Ed. 2067. 

Walking on left side 

The driver of a motor vehicle has 
a right to assume that pedestrians 
will obey a statute requiring them to 
walk on the left side of the road fac¬ 
ing traffic. 

Ky.—^Applegate v. Johnson, 208 SW. 
2d 77. 306 Ky. 358. 

Tenn.—^Donaho v. Large, 168 S.W.2d 
447, 26 Tenn.App. 433. 

1. Cal.—^Moeller v. Packard, 261 P. 

315, 86 Oal.App. 469. 

La.—Johnson v. Zeringue, App., 151 
So. 105. 

Wash.—Colwell v. Nygaard, 112 P.2d 
838. 8 Wash.2d 462. 


Pedestrian’s negligence need not be 
anticii>ated 

Ark.—^Walker v. Earnhart, 63 S.W.2d 
974. 187 Ark. 1110. 

R.I.—Cunningham v. Walsh, 163 A. 
223, 53 RI. 23. 

Disregard of traffic signals by pe¬ 
destrians in crossing a street or high¬ 
way need not he anticipated by the 
operator of a motor vehicle. 

Ky.—^Payne's Adm'r Stone, 187 S. 

W.2d 267, 299 Ky. 704. 

La.—^Kientz v. Charles Dennery, Inc., 
24 So.2d 292, 209 La. 144—Clark v. 
De Beer. App.. 188 So. 517- 

2. Wash.—Colwell v. Xygaard, 112 
P.2d 838, 8 Wash.2d 462. 

Driver may assume pedestrians are 

sufficiently intelligent to know of du¬ 
ty to exercise care necessary for 
safety.—Moeller v. Packard, 261 P. 
315, 86 Cal.App. 459. 

3. La.—Paecher v. Claret, App., 162 
So. 227—^Bridges v. Werner, App., 
152 So. 401—^Johnson v. Zeringue, 
App., 151 So. 105—^Monroe v. Eager, 
131 So. 719, 16 LaApp. 540—Mor¬ 
gan V. Louisiana Rice Milling Co., 

8 La.App. 77. 

Mass,—Stafford v. Jones, 198 N.B. 
745, 292 Mass, 489. 

Mo.—Cox V. Reynolds, App., 18 S.W. 
2d 575. 

N*. J —Cohen v. Public Service Transp. 

Co., 145 A. 106, 7 KJ.Misc. 237. 

Or.—^Hamilton v. Pinch, 109 P.2d 852, 
166 Or. 156, rehearing denied 111 
P.2d 81, 166 Or. 156—Cline v. Bush, 
52 P.2d 652, 152 Or. 63. 

42 C.J, p 1036 note 38. 

Pedestrian turning back 
Driver could assume that pedes¬ 
trian, after turning back, would con¬ 
tinue in that course, and was not 
negligent in failing to foresee that 
pedestrian would again start on 
across street.—Wichita Coca Cola 
Bottling Co. V. Levine, Tex.Civ.App., 
68 S.W,2d 310, error refused. 

4. Pa,—McAvoy v. Kromer, 120 A. 
762, 277 Pa. 196. 

42 C.J. p 1035 note 39. 

5. Ark.—^Ponder v. Carroll, 105 S.W. 
2d 72. 193 Ark. 1120. 

Iowa.—^Klink v. Bany, 224 N.W, 540, 
207 Iowa 1241, 65 A.L.R. 187—^Bish- 
ard V. Engelbeck, 164 N.W. 203, 180 
Iowa 1132. 

Ky.—Whittaker v. Thornberry, 209 S. 
W.2d 498, 306 Ky. 830—Smith v. 
Dunning. 122 S.W.2d 781, 275 Ky. 
733—^Peak v. Arnett, 26 S.W.2d 
1035, 233 Ky. 756 — ^Deshazer v. 
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Cheatham, 24 S,W.2d 936, 233 Ky. 
59. 

La.—Bailey v. Reggie, App., 22 So 2d 
698—^Webb v. Baton Rouge Bus 
Co., App., 15 So.2d 646—Coleman 

V. Terrebonne Ice Co., App., 8 So.2d 
313—^Logrand v. Dugan, App., 196 
So. 561. 

Me.—Cooper & Co. v. American Can 
Co., 153 A. 889, 130 Me. 76 
Mass.—Bartley v. Almeida, 76 N.E.2d 
22, 322 Mass- 104. 

Mont.—Autio V. Miller, 11 P.2d 1039, 
92 Mont. 150. 

N.D.—^Bratvold v. Lalum, 282 N.W. 
514. 68 N.D. 534. 

Or—^Hamilton v. Finch, 109 P.2d 852, 
166 Or. 156, rehearing denied 111 
P-2d 81, 166 Or. 156. 

Pa.—Skrutski v. Rosar, 45 Lack.Jur. 
130. 

Tenn.—May v. Skeen, 10 Tenn.App. 
482. 

W.Va,—Smith v. Gould, 159 S.B. 63, 
110 W.V-a, 579. 91 A.L.R. 28. 

42 C.J. p 1035 note 40. 

Exercise of ordinary care 

Where injured person, leaving place 
of safety, steps, walks, or runs in 
front of approaching vehicle so sud¬ 
denly that driver, by exercise of or¬ 
dinary care with means at hand, 
could not have avoided accident if ve¬ 
hicle had been running at reasonable 
speed, there is no liability.—Fork 
Ridge Bus Line v. Matthews, 58 S. 
W.2d 615, 248 Ky. 419 

ITxLtil seme movement on pedestri¬ 
an’s part reasonably indicates that he 
will leave, the driver ordinarily is not 
required to anticipate that pedes¬ 
trian seen in place of safety will 
leave it.—Smith v. Dunning, 122 S. 
W.2d 781, 275 Ky. 733—'Schulze Bak¬ 
ing Co- V. Daniel’s Adm’r, 112 S.W.2d 
1011, 271 Ky. 717—Trainer’s Adm’r v. 
Keller, 79 S.W.2d 232, 257 Ky. 840. 
Persons not in path of travel 

Driver need not anticipate unex¬ 
pected acts of persons not in path of 
travel.—^Watson v. Lit Bros., 135 A. 
631, 288 Pa. 175—Taylor v. Philadel¬ 
phia Rural Transit Co., 170 A. 327, 
111 PaSuper. 575. 

Pedestrian behind parked vehicle 
A driver is not bound to anticipate 
that a pedestrian might suddenly run 
out from behind a parked vehicle 
and against the side of his vehicle — 
McAteer v. Highland Coffee Co., 139 
A. 685, 291 Pa. 32. 

6* Pa.—Twinn v. Noble. 113 A. 686, 
270 Pa. 500. 



§ 387 


MOTOR YEEIGLE8 


60 C.J.S. 


the car and it has been considered that the fact 
that the front of the automobile passed by a pedes¬ 
trian indicates that an injury to such pedestrian was 
not caused by the negligence of the driver.® The 
driver is not, however, justified in relying solely on 
the pedestrian’s avoiding being struck and omitting 
to take proper precautions to avoid striking him,® 
especially where he sees that the pedestrian is con¬ 
fused.^® 

§ 387, - Meeting or Passing Pedestrians 

The driver of a motor vehicle has a right to pass a 
pedestrian whom he overtakes or meets on the road, If 
there is sufficient room for passage; but in doing so he 
must exercise ordinary and reasonable care to avoid In¬ 
juring the pedestrian. 

The operator of a motor vehicle has the right to 
pass a pedestrian whom he overtakes or meets on 
the road,if there is sufficient room for passage.i^ 
In doing so, the driver must, of course, exercise 
ordinary and reasonable care to avoid injuring the 
pedestrian.l3 The driver of a motor vehicle is 
charged with notice that the pedestrian might vary 
slightly from his course or that he might be taken 
unawares by the discovery of the motor vehicle in 
close proximity to him and involuntarily place him¬ 
self in front of the vehicle,!^ and, accordingly, in 
passing a pedestrian, must not drive so close that 


a slight deviation by the pedestrian would cause an 
accident,15 but must allow a sufficient margin of 
safety to allow for such deviations by the pedes- 
trian.i® The driving of a motor vehicle against 4 
person standing on the highway, where the pedes¬ 
trian is seen by the driver and there is ample time 
and opportunity to pass or avoid striking the per¬ 
son, ordinarily will constitute negligence.i*^ 

§ 388. - Right of Way between Motor 

Vehicles and Pedestrians 

a. In general 

b. At or between crossings 
a. In General 

While it has been held that motor vehicles have the 
right of way on the portion of the highway set aside for 
them, it has also been held that neither the pedestrian 
nor the operator of a motor vehicle, in traveling along 
the portion of the highway prescribed for the use of each 
of them, has a right of way thereon over the other, ex¬ 
cept as expressly provided by statute. 

While it has been held that motor vehicles have 
the right of way on the portion of the highway set 
aside for them,i® neither the pedestrian nor the 
operator of a motor vehicle, in traveling along 
the portion of the highway prescribed for the use 
of each of them, has a right of way thereon over 
the other except as expressly provided by statute.i® 


7- Iowa.—Spaulding v. Miller, 264 N". 
W. 8, 220 Iowa 1107—Switzer v. 
Baker, 160 N.W. 372, 178 Iowa 1063. 
Or.—Hamilton v. Finch, 109 P.2d 852, 
166 Or. 15G, rehearing denied 111 P. 
2d 81, 166 Or. 156. 

8. N’.T.—Brenner v. Goldstein, 171 
N.T-.S. 579, 184 App.Div. 268. 

9. Ga—Corpus Juris cited in Elrod 
V. Anchor Duck Mills, 179 S.E 188, 
50 Ga.App. 531. 

La.—Simpson v. Hyde, App., 147 So. 
759—Lombardino v. 707 Tire Co., 
133 So. 495, 16 La.App. 460. 

Or.—Hamilton v. Pinch, 109 P.2d 852, 
166 Or. 156, rehearing denied 111 
P.2d 81. 166 Or. 156. . 

S.D—^Alendal v. Madsen, 275 N.W. 
352, 65 S.D. 602. 

Va.—^Adkins v. Toung Men’s Chris¬ 
tian Ass'n of Lynchburg, 141 S.E. 
117, 149 Va. 193. 

Wis.—Grohusky v. Ferry, 30 !N’.W.2d 
205,'251 Wis. 569. 

42 C.J. p 1036 note 44. 

Zusignifleaut visual obstruction 

Where operator admits seeing pe¬ 
destrian despite an obstruction to 
operator’s view, presence of obstruc¬ 
tion becomes insignificant in deter¬ 
mining operator’s liability for inju¬ 
ries to pedestrian.—^Haas v, Wesley, 
14 A.2d 179, 140 Pa Super. 453. 
Pedestrian safely past center 

After pedestrian, who was crossing 


street, passed center line of street, 
motorist as a matter of law was 
charged with notice that he could not 
expect pedestrian to look for traffic 
approaching from pedestrian’s left.— 
Scoggins V. Miller, Mo.App., 80 S.W. 
2d 724. 

10. La.—Faecher v. Claret, App., 162 
So. 227—Lombardino v. 707 Tire 
Co., 133 So. 495. 16 La.App. 460. 

11- Ala—Vansandt V. Brewer, 95 So. 
463. 209 Ala. 131. 

12. Ala.—Vansandt v. Brewer, supra. 

13. Cal.—^Wilson v. Kestenholz. 297 
P. 954, 113 CaLApp. 13. 

Ind.—^American Carloading Corpora¬ 
tion V. Gary Trust & Savings Bank, 
26 N.B.2d 777, 216 Ind. 649. 

Ky.—Chaney v. Holliday's Adm'r, 31 
S.W.2d 926, 235 Ky. 610—Tri-State 
Refining Co. v. Skaggs, 4 S.W.2d 
739, 223 Ky. 731. 

La.—^Rawls v. Red River Lumber Co., 
App,, 152 So. 337. 

Miss.—'Standard Coffee Co. v. Carr, 
157 So. 685, 171 Miss. 714. 

Ohio.—Meuer v. Doerflein, 6 N'.E.Bd 
948, 53 Ohio App. 536. 

Pa.—^Ludwig v. Troutman, Com.Pl., 
60 Montg.Co, 65. 

42 C.J. P 1036 notes 47, 48. 

14. La—^Kelly v. Ludlum, ll8 So. 
781, 9 La.App. 57. 

15. La.—^Kelly v. Ludlum, supra. 
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Person standing still 

Motorist may be negligent in not 
passing person observed standing, ob¬ 
livious to automobile, so as to avoid 
hitting him, should he move.—Tatum 
V Croswell, 163 S.E. 228, 44 GaApp. 
853. 

16. La.—^Kelly v. Ludlum, 118 So. 
781, 9 La.App. 57. 

17. Kan—Stotts v. Taylor. 286 P. 
571, 130 Kan. 158. 

18. Pa.—Bowman v. Stouman, 141 A. 
41, 292 Pa. 293—Virgilio v. Walker 
& Brehm, 98 A. 815, 254 Pa 241. 

Predominating right in vehicle 

In a particular case it was stated 
that the vehicle not only had the 
right to use the highway, but had the 
predominating right of way.—South¬ 
eastern Telephone Co. v. Payne, 69 S. 
W2d 358, 253 Ky. 245. 

19. Iowa.—^Lawson v. Fordyce, 21 N. 
W.2d 69, 237 Iowa 28. 

Va—South Plill Motor Co. v. Gordon, 
200 S.E. 637, 172 Va. 193. 

Right to travel not right of way 
The mere right to travel on a spec¬ 
ified portion of a highway is not to be 
confused with a “right of way” there¬ 
on superior to the rights of others 
also entitled to use the highway — 
South‘Hill Motor Co. v. Gordon, su¬ 
pra. 
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Whether or not the driver of a motor vehicle has 
the right of way, he must use ordinary care to avoid 
injuring pedestrians crossing the street 20 

b. At or between Crossings 

(1) In general 

(2) Effect of traffic signals 

(1) In General 

Generally, In localities where there are crosswalks or 


crossings customarily used by pedestrians, motor vehicles 
do not have the right of way at such crossings over pe¬ 
destrians, although motor vehicles have the right of way 
over pedestrians between crossings; but the right of 
either is generally held not to be absolute, and even be¬ 
tween crossings the motorist must exercise due care for 
the safety of pedestrians. 

A rule recognized in many jurisdictions, either 
because of the necessities of the case or because of 
express traffic regulations,^! is that motor vehicles 
do not have the right of way over pedestrians at 
regular crossings, crosswalks, or intersections ,22 but 


Pedestrians on left 

Statute providing that pedestrians 
must walk on left side of highway 
but not saying: what either the pe¬ 
destrian or oncoming operator must 
do when they meet does not give ei¬ 
ther a statutory right of way over 
the other, but each has an equal and 
coordinate right.—Lawson v. Por- 
dyce, 21 ]Sr.W.2d 69, 237 Iowa 28. 

20. Or.—Ramsdell v. Frederick, 285 
P. 219, 132 Or. 161. 

21. Cal.—Cleveland v. Petrusich, 3 
P.2d 384, 117 Cal.App. 71. 

In case of con^ct between state 
and local regtilations governing the 
right of way as between motor vehi¬ 
cles and pedestrians, the state regu¬ 
lations have been heldi to govern.— 
Pipoly V. Benson, 125 P.2d 482. 20 
Cal.2d 366, 147 A.L.R. 515. 

22. U.'S.—Suburban Transit Corp. v. 
Malone. C.C.A.S.C., 156 F.2d 422— 

U. S. V. Standard Oil Co. of Cal., 
D.C.Cal., 60 P.Supp. 807, affirmed, 
C.C.A., 153 F.2d 958, affirmed 67 
S.Ct. 1604. 332 U.S. 301, 91 L.Ed. 
2067. 

Cal.—Thompson v. Held, 183 P.2d 
711, 81 Cal.App.2d 275—^Ducat v. 
Goldner. 175 P.2d 914, 77 Cal.App. 
2d 332—Reed v. Stroh, 128 P.2d 
829, 54 Cal.App.2d 183—Lafrenz v. 
Stoddard, 122 P.2d 374, 50 Cal.App. 
2d 1—Schulman v. Los Angeles Ry. 
Corporation, 111 P.2d 924, 44 Cal, 
App.2d 122—^Van Antwerp v. Smith, 
103 P.2d 446, 39 Cal.App.2d 458— 
Vanderpool v. Dunham, 94 P.2d 
1023. 35 Cal.App.2d 166—Gallardo 

V. Luke, 91 P.2d 211, 33 Cal.App.2d 
230-«-Lowell v. Hams, 74 P.2d 551, 
24 Cal.App. 2d 70—Cleveland v. 
Petrusich,'3 P.2d 384. 117 Cal.App. 
71. 

Colo.—Stahl V. Cooper, 190 P.2d 891, 
117 Colo. 468—Publix Cab Co. v. 
Phillips, 58 P.2d 486, 98 Colo. 542. 
D.C.—^American Ice Co. v. Moorehead, 
66 F.2d 792, 62 App.D.C. 266. 

Fla.—Baston v. Shelton, 13 So.2d 453, 
152 Fla. 879. 

Ill.—^Palmer v. De Filippis, 63 N.E.2d 
34, 321 Ill App. 186. 

Ky.—^Whitaker v. Thornberry, 209 S. 
W 2d 498, 306 Ky. 830—Pryor's 

Adm'r v. Otter. 105 S.W.2d 564, 268 
Ky. 602. 

Md.—Brown v, Bendix Radio Div. of 
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Bendix Aviation Corp., 51 A.2d 292 
—Thursby v. O'Rourke, 23 A.2d 
656, 180 Md. 223—Sugar v. Hafele. 
17 A.2d 118, 179 Md. 75—^Vizzini v. 
Dopkin, 6 A.2d 637. 176 Md. 639— 
Geschwendt v. Toe, 198 A. 720, 174 
Md. 374—Sheer v. Rathje, 197 A. 
613, 174 Md. 79—^Universal Credit 
Co. V. Merryman, 195 A. 689, 173 
Md. 256—^Legum v. State, for Use 
of Moran, 173 A. 565, 167 Md. 339— 
York Ice Machinery Corporation v. 
Sachs, 173 A. 240. 167 Md. 113— 
Parr v. Peters, 150 A. 34, 159 Md. 
106. 

Mich.—Moore v. Noorthoek, 273 N.W. 
758. 280 Mich. 431. 

Ohio.—Horwitz v. Eurove, 193 N.E. 

644, 129 Ohio St. 8, 96 A.L.R. 782. 
Or.—Lynch v. Clark, 194 P.2d 416— 
Murphy v. Read. 72 P.2d 935, 157 
Or. 487—Maneif v. Lamer, 54 P.2d 
287, 152 Or. 619. 

Pa.—Bauer v. Sacks, 50 A.2d 351, 355 
Pa. 488—^Lane v. Samuels, 39 A.2d 
626, 350 Pa. 446—Maselli v. Ste¬ 
phens, 200 A. 590, 331 Pa. 491— 
Goodall V. Hess, 172 A. 693, 315 
Pa. 289—^Rhoads v. Herbert, 148 A. 
693, 298 Pa. 522—Bert v, Walker, 
21 A.2d 488, 146 Pa.Super. 50— 
Prisco V. Di Fabio, 2 A.2d 576, 133 
Pa-'Super, 299—Jacobson v. Palma, 
175 A. 731, 115 Pa.Super. 401— 
Catarious v. Benjamin, 100 Pa Su¬ 
per. 184. 

Tenn.—Tiffany v. Shipley, 161 S.\V.2d 
373, 125 Tenn.App. 539—^Hunter v. 
Stacey, 141 S.'W’.2d 921, 24 Tenn. 
App. 158. 

Tex.—^Norris Bros. v. Mattinson, Civ. 

App., 145 S.W.2d 204. 

Va.—^Nelson v. Dayton, 36 S.E.2d 535, 
184 Va. 754—Bethea v. Virginia 
Elec. & Power Co., 33 S.E.2d 651. 
183 Va. 873—^Holland v. Edelblute, 
20 S.E.2d 506, 179 Va. 685—Miller 
V. Jones, 6 S.E.2d 607, 174 Va. 336— 
McQuowu V. Phaup, 2 S.E.2d 330, 
172 Va. 419—^Lucas v. Craft, 170 S. 
E. 836, 161 Va. 228. 

Wash.—Miller v. Edwards, 171 P.2d 
821, 25 Wash 2d 635—Rettig v. 

Coca-Cola Bottling Co., 156 P.2d 
914, 22 Wash.2d 572—Farrow v. 
Ostrom, 117 P.2d 963, 10 Wash.2d 
666—Davis v. Riegel. 44 P.2d 771, 
182 Wash. 1—^Anselmo v. Horsing, 
6 P.2d 377, 166 Wash. Ill, rehear¬ 
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ing denied 9 P.2d 100, 166 Wash. 
111 . 

Wis.—Smith v. Superior & Duluth 
Transfer Co., 10 X.W.2d 153, 243 
Wis. 292, rehearing denied 11 N. 

W.2d 95, 243 Wis. 292—Callahan v. 
Rando, 3 N‘.W.2d 688. 240 Wis. 417 
—^Engstrum v. Sentinel Co., 267 N. 
W. 536. 221 Wis. 577—Edwards v. 
Kohn, 241 X.W. 331, 207 Wis. 381. 
42 C.J. p 1036 note 52. 

Few feet outside line 

A pedestrian is entitled to right of 
way over automobile, though pedes¬ 
trian is not exactly within the pe¬ 
destrian crossing, but a few feet out¬ 
side the boundary line.—^Lynch v. 
Clark, Or.. 194 P.2d 416—42 C.J. p 
1036 note 52 [h]. 

Place where street meets, but does 
not cross, another constitutes an “in¬ 
tersection" within meaning of traffic 
regulation giving pedestrian right of 
way at intersections.—Brown v. Ben¬ 
dix Radio Div. of Bendix Aviation 
Corp., Md., 51 A.2d 292—^Vizzini v. 
Dopkin, 6 A.2d 637, 176 Md. 639— 
York Ice Machinery Corporation v- 
Sachs, 173 A. 240, 167 Md. 113. 

What constitutes “crosswalk” 

(1) Under a statute giving pedes¬ 
trians a right of way at “crosswalks" 
and defining “crosswalk" as that por¬ 
tion of the highway ordinarily in¬ 
cluded within the prolongation of the 
curb and property lines at intersec¬ 
tions Or any other portion of a high¬ 
way clearly indicated for pedestrians 
by lines or other markers on the sur¬ 
face, it has been held that, where 
there are marks, the “crosswalk" is 
the space between those marks and 
not the space between the prolonga¬ 
tion of the curb and property lines.— 
Smith V. Superior & Duluth Transfer 
Co., 10 N.W.2d 153, 243 Wis. 292, re¬ 
hearing denied 11 H.W.2d 95, 243 Wis. 
292. 

(2) Under such statute a crosswalk 
need not he painted or marked on the 
surface of a street in order to consti¬ 
tute a statutory crosswalk, the ex¬ 
tensions of sidewalk lines over 
streets at any intersection are re¬ 
garded as crosswalks.—Panella v. 
Weil-McLain Co., 67 N.E.2d 699, 329 

iIlLApp. 240. 

I (3) At an intersection where there 



§ 388 


MOTOR YEEICLES 


60 C.J.S. 


motor vehicles have the right of way over pedes¬ 
trians between crossings.-^ Under this rule, the 
operator of a motor vehicle approaching a crossing 


must anticipate the presence of pedestrians there- 
on24 and is under a duty of continuous observation 
and care.25 


is neither sidewalk nor pathway ac¬ 
tually in use and no crosswalk 
marked on the pavement or deter¬ 
mined hy survey or otherwise, there 
is no crosswalk within the meaning: 
of such statute.—St. Georg-e v. Lollis. 
296 N.W. 523, 209 Minn. 322. 

(4) A “sidewalk", within a statute 
defining an unmarked crosswalk as 
that portion of a roadway ordinarily 
included within the prolongation of 
boundary lines of sidewalks at inter¬ 
sections of streets which meet at ap¬ 
proximately right angles, has been 
said to refer to the space between 
the property line and the curb, and 
not merely that portion thereof which 
happens to be covered with cement or 
other material making an improved 
walk; but whether or not this is true 
it has been held that such statute ap¬ 
plies to prolongation of boundary 
lines of extended sidewalks whether 
or not the improved part thereof ex¬ 
tends clear to the curb or stops a few 
feet short thereof, the statute being 
Intended to apply to the space that 
would ordinarily be traversed by pe¬ 
destrians proceeding along such a 
sidewalk and crossing the adjoining 
street.—Colburn v. Schilling, 107 P. 
2d 279, 41 Cal.App,2d 641. 

(5) Where rectangular shaped 
open area at confluence of five streets 
was treated as a roadway, and pedes¬ 
trian was crossing in a northerly di¬ 
rection street which entered areaway 
from the east and at right angles to¬ 
ward a curved sidewalk at the junc¬ 
ture of such street and street enter¬ 
ing areaway from the northeast, pe¬ 
destrian was crossing street in an 
“unmarked crosswalk."—^Kashevaroff 
V. Webb, 166 P.2d 306, 73 Cal.App.2d 
177. 

Knowledge of use of crossing by pe¬ 
destrians 

Where a pedestrian crosses be¬ 
tween intersections, a motorist is not 
required to accord him the right of 
way unless the motorist has knowl¬ 
edge, or by the exercise of reasonable 
care should know, that the crossing 
being used by the pedestrian is one 
generally used by the public. 

Mich.—Barriger v. Ziegler, 216 N.W. 
417, 241 Mich. 83. 

Or.—^Vandevert v. Youngson, 12 P.2d 
1029, 140 Or. 77. 

Entire width of street 

The pedestrian’s right of way at 
crossings has been held to extend the 
entire width of the street or highway 
or from one side to the other. 

Tenn.—Tri-State Transit Co. of Lou¬ 
isiana V. Duffey, 173 S.W.2d 706, 27 
Tenn.App. 731. 

Va.—Bethea v. Virginia Elec. & Pow¬ 
er Co.. 33 S.E.2d 651. 183 Va. 873— 


Lucas V. Craft, 170 S.B. 836, 161 
Va. 228. 

Statute held to apply on rural high¬ 
ways as well as city streets.—Nelson 
V. Dayton. 36 S.E.2d 536, 184 Va. 754. 
Houses less than one hundred feet 
apart 

In absence of municipal regula¬ 
tions, under a statute so providing 
pedestrian has the right of way at 
street crossing, where houses aver¬ 
age less than one hundred feet apart. 
—Jackson v. Weyl, 140 A. 422, 104 N. 
J.Law 306. 

The existence of a heavy fog does 
not lessen the right of way enjoyed 
by a pedestrian in crossing a street 
in the proper manner at an intersec¬ 
tion.—Miller V. Edwards, 171 P.2d 
821, 25 Wash.2d 635. 

In ILouisiaua 

(1) It has been declared that the 
rights of a pedestrian and an auto¬ 
mobile driver at a street intersection 
are equal and reciprocal.—Roder v. 
Legendre, 84 So. 787, 147 La. 295— 
Webb V. Baton Rouge Bus Co., App., 
15 So.2d 646—Lervick v. White Top 
Cabs, App., 10 So.2d 67—^ISIorgan v. 
Domino, App., 166 So. 208—Harper v. 
Shreveport Ice Cream Factory, App, 
162 So. 471—^Loewenberg v. Fidelity 
Union Casualty Co., App., 147 So. 81— 
Bass V. Means, 124 So. 563, 12 La.App. 
260. 

(2) Under traffic regulations so 
providing, however, the pedestrian 
may be given the right of way over 
motor vehicles at crossings or inter¬ 
sections.—Lervick v. White Top 
Cabs, App., supra—^Broussard v. Hot- 
ard, App., 4 So.2d 563—Langley v. 
Viguerie, App., 189 So. 606—Guillory 
V. United Gas Public Service Co„ 
App., 148 So. 274. 

23. Cal.—^Watkins v. Nutting, ilO 
P.2d 384, 17 Cal.2d 490—Quinn v. 
Rosenfeld, 102 P.2d 317, 15 Cal.2d 
486—Thompson v. Held, 183 P.2d 
711, 81 CalApp.2d 275—Tomey v. 
Dyson, 172 P.2d 739, 76 Cal.App.2d 
212—Reed v. Stroh, 128 P.2d 829, 
54 Cal.App,2d 183—Wiswell v. 
Shinners, 117 P.2d 677, 47 Cal.App. 
2d 156—^Vitali v. Straight, P.2d 
746, 21 Cal.App.2d 253—Coughman 
V. Harman, 26 P.2d 851, 135 Cal. 
App, 49. 

Ind.—^Dulin v. Long, 64 N.E.2d 662, 
116 Ind.App. 94—^Vogel v. Ridens, 
44 N.E.2d 238, 112 Ind.App. 493. 
La.—Morgan v. Domino, App., 166 So. 
208. 

Md.—Thursby v. O'Rourke, 23 A.2d 
656, 180 Md. 223—Geschwendt v. 
Yoe. 198 A. 720, 174 Md. 374—Uni¬ 
versal Credit Co. v. Merryman, 195 
A. 689, 173 Md. 256—^Legum v. 
State, for Use of Moran, 173 A- 
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565, 167 Md. 339—Slaysman v. 

Gerst, 150 A. 728, 159 Md. 292— 
Consolidated Gas. Electric Light & 
Power Co of Baltimore v. Rudiger, 
134 A. 326, 151 Md. 226. 

Mo.—Smart v. Raymond, App., 142 S 
W 2d 100. 

Neb—Doan v. Hoppe, 277 N.W. 64 
133 Neb. 767. 

Ohio.—Smith V. Zone Cabs, 21 N.E.2d 
336, 135 Ohio St. 415. 

Or.—Lynch v. Clark, 194 P.2d 416— 
Martin v. Harrison, 186 P.2d 534— 
Keys V. Griffith, 55 P.2d 15, 153 Or. 
190—Maneff v Lamer, 54 P.2d 287, 
152 Or. 619—^Bakkum v. Holder, 295 
P. 1115, 135 Or. 387. 

Pa.—Rhoads v. Herbert, 148 A. 693, 
298 Pa. 522—Prisco v. Di Fabio, 2 
A.2d 576, 133 Pa.Super. 299—Gal¬ 
lagher v. Robinson, Com.Pl., 2 Fay. 
L.J. 233. 

Wash.—Lund v. Western Union Tele¬ 
graph Co., 74 P.2d 220. 192 Wash. 
579. 

Wis.—Grohusky v. Ferry, 30 N.W 2d 
205, 251 Wis. 569—Langworthy v. 
Reisinger, 23 N.W.2d 483, 249 Wis 
24, followed in 23 N.W.2d 485, 249 
Wis. 29—Post V. Thomas, 3 N.W.2d 
344, 240 Wis. 619—^Engstrum v. 
Sentinel Co., 267 N.W. 636, 221 Wis. 
677. 

42 C J. p 1036 note 53. 

Right limited to paved part 

Driver’s right of way has been held 
not to extend to entire width of high¬ 
way, including graveled or unpaved 
portion, but to be limited to paved 
part.—Coughman v. Harman, 26 P. 
2d 851, 135 Cal.App. 49. 

24. Ind.—Fields v. Hahn, 67 N.E.2d 
955, 115 Ind.App. 365, petition dis¬ 
missed 59 N.B.2d 359, 223 Ind. 178. 

Wash.—Miller v. Edwards, 171 P.2d 
821, 25 Wash.2d 635. 

Even when the lutersectlou Is not 
in a populous district, the presence of 
pedestrians thereat is to be antici¬ 
pated.—Bauer v. Sacks, 50 A.2d 351, 
355 Pa. 488. 

25. D.C.—^American Ice Co. v. 

Moorehead, 66 F.2d 792, 62 App. 
D.C. 266. 

Ind.—Fields v. Hahn, 57 NE.2d 955, 
116 Ind.App. 365, petition dismissed 
69 N.E.2d 359, 223 Ind. 178. 

Md.—Sugar v. Hafele, 17 A.2d 118, 
179 Md. 76—Sheer v. Rathje, 197 
A. 613, 174 Md. 79. 

Mich.—Moore v. Noorthoek, 273 N.W. 

758, 280 Mich. 431. 

Ohio.—Juergens v. Bell Distributing, 
21 N.E.2d 90, 136 Ohio St. 335. 
Pa.—Jacobson v. Palma, 175 A. 731, 
115 Pa. Super. 401. 

Wash.—^Farrow v. Ostrom, 117 P.2d 
963, 10 Wash.2d 666—Carmin v. 
Port of Seattle. 116 P.2d 338, 10 
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Although it has been stated that the motorist is 
under an absolute duty to yield the right of way to 
pedestrians on crosswalks,26 generally this duty is 
regarded as relative only, and not absolute,27 and 
has been said to have only the -effect of turning the 
scales where the rights of the parties are bal- 
anced.28 It has no special application except where 
parties approach each other so nearly at the same 
time .and at such rates of speed, respectively, that 
if both proceed, each without regard to the other, 
collision or interference between them is reason¬ 


ably to be apprehended.29 In such a case,20 as well 
as where the pedestrian would probably reach the 
projected path of the vehicle in advance of the ve- 
hicle,3i in determining the rights and duties of the 
motorist it must be recognized that the pedestrian 
has the first use of the crossing, and it is the duty 
of the operator of the motor vehicle to yield the 
pedestrian a free passage,22 provided he is, or in 
the exercise of reasonable care should be, aware of 
the pedestrian’s presence,23 and to use such care as 


Wash.2d 139—^Davis v. Riegrel, 44 P. 
2d 771. 182 Wash. 1—^Anselmo v. 
Morsinff. 6 P,2d 377, 166 Wash. Ill, 
rehearing denied 9 P.2d 100, 166 
Wash. Ill—Johnson v. Johnson, 
147 P. 649, 85 Wash. 18. 

26. Wis.—Callahan v. Rando, 3 N.W. 
2d 688, 240 Wis 417—Engstrum v. 
Sentinel Co., 267 N.W. 536, 221 
Wis. 577—^Edwards v. Kohn, 241 N. 
W. 331, 207 Wis. 381. 

Xixerclse of ordinary care in yield¬ 
ing right of way is insufficient.—Ed¬ 
wards V. Kohn, supra. 

Under circumstances and with ex¬ 
ceptions detailed in statute imposing 
duty of yielding right of way, the 
duty is absolute.—Fields v. Hahn, 57 
N‘E2d 955, 155 Ind.App. 365, peti¬ 
tion dismissed 59 N.E.2d 359, 223 Ind. 
178. 

27. Ky.—Whitaker v. Thornherry, 
209 SW.2d 498, 306 Ky. 830—Pry¬ 
or’s Adm’r v. Otter, 105 S.W.2d 564, 
268 Ky. 602. 

Ohio.—Horwitz v. Eurove, 193 N.E. 

644, 129 Ohio St. 8, 96 ALR. 782. 
Tenn.—Tri-State Transit Co. of Lou¬ 
isiana V. Duffey, 173 S.W.2d 706, 27 
Tenn.App 731. 

Wash.—Lund v. Western Union Tele¬ 
graph Co., 74 P.2d 220, 192 Wash. 
579. 

Bight upheld unless abused 

While a pedestrian can neither en¬ 
ter nor cross intersections regardless 
of approaching traffic, his right of 
way, when not abused, must be up¬ 
held.—McQuown V. Phaup, 2 S.E.2d 
330, 172 Va. 419. 

28. Ky.—Pryor’s Adm’r v. Otter, 105 
SW.2d 564, 268 Ky. 602. 

Tenn.—Tri-State Transit Co. of Lou¬ 
isiana V. Duffey, 173 S.W.2d 706, 
27 Tenn.App. 731. 

29. Ky.—Pryor’s Adm’r v. Otter, 105 
S.W.2d 564, 268 Ky. 602. 

Tenn.—Tri-State Transit Co. of Lou¬ 
isiana V. Duffey, 173 S.W.2d 706, 
27 Tenn.App. 731. 

30. Ky.—Pryor’s Adm’r v. Otter, 105 
S.W.2d 564, 268 Ky. 602. 

Md—Sugar v. Hafele, 17 A.2d 118, 
179 Md. 75—Merrifield v. Hoffberg- 
er Co., 127 A. 500, 147 Md. 134. 
N.J.—Jackson v. Weyl, 140 A. 422, 
1'04 N.J.Law 306—^Bora v. Yellow 


Cab Co., 135 A. 889, 103 H.J.Law 
377. 

Tenn.—Tri-State Transit Co. of Lou¬ 
isiana V. Duffey, 173 S.W.2d 706, 27 
Tenn.App. 731. 

Pedestrian’s right of way as element 
in determining question of pedes¬ 
trian’s contributory negligence see 
infra § 470. 

31. K.y. —^Whittaker v. Thornberrj-, 
209 S.W.2d 498. 306 Ky. 830. 

Vehicle a distance away 

(1) The pedestrian has the right 
of way where he enters the intersec¬ 
tion when the vehicle is a consider¬ 
able distance away.—Broussard v. 
Hotard, La.App., 4 So.2d 563—Lang¬ 
ley V. Viguerie, La.App-, 189 So. 606 

(2) This has also been said to be 
true where the pedestrian enters the 
intersection when the vehicle is a 
safe distance away.—Leivick v. 
White Top Cabs, La.App., 10 So.2d 
67. 

(3) Stated differently, the pedes¬ 
trian has the right of way when he 
attempts to cross street at intersec¬ 
tion reasonable distance ahead of mo¬ 
torist.—Loewenberg v Fidelity Un¬ 
ion Casualty Co., La.App., 147 So. 81. 

32. U.S.—^Malone v. Suburban Trans¬ 
it Co., D.C.S.C., 64 F.Supp 859, af¬ 
firmed, C.C.A., Suburban Transit 
Corp. V. Malone, 156 F.2d 422. 

Cal.—Hall V. Kaufman, 99 P.2d 339, 
37 Cal.App.2d 264. 

Colo.—Stahl V, Cooper, 190 P.2d 891, 
117 Colo. 468—^Publix Cab Co v. 
Phillips, 58 P.2d 486. 98 Colo. 542. 
Ky.—^Whittaker v. Thornherry, 209 S. 

W.2d 498, 306 Ky. 830. 

La.—Lervick v. White Top Cabs, 
App., 10 So.2d 67. 

Md—Sugar v. Hafele, 17 A.2d 118, 
179 Md. 75—Merrifield v. Hoffberg- 
er Co. 127 A. 500, 147 Md. 134. 

N.J.—Jackson v. Weyl, 140 A. 422, 
104 N.J.Law 306. 

Ohio.—^Hansen v. Goetz, App., 46 N. 
E.2d 293- 

Or.—Murphy v. Read, 72 P.2d 935, 
157 Or. 487. 

Pa.—Eichelberger v. Leindecker, 
Com.Pl., 18 Leh.Co.L.J. 215. 

Va.—Nelson v. Dayton, 36 S.E.2d 535, 
184 Va. 754—^Bethea v. Virginia 
Elec. & Power Co., 33 S.E.2d 651, 
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183 Va. 873—Miller v. Jones, 6 S. 
E.2d 607, 174 Va. 336. 

42 C.J. p 1036 note 54. 

Failure to yield as negllgexice 

Failure to yield the right of way 
to a pedestrian entitled thereto has 
been held to constitute: 

(1) Negligence. 

U.S—U. S. V. Standard Oil Co. of 
Ctl., D.C.Cal., 60 F.Supp. 807. af¬ 
firmed, C.C.A., 153 P.2d 958, af¬ 
firmed 67 S Ct. 1604, 332 U.S. 301, 
91 LEd. 2067. 

Colo.—Publix Cab Co. v. Phillips, 5& 
P.2d 486. 98 Colo. 542. 

(2) Negligence as a matter of law. 
Cal.—Thompson v. Held, 183 P.2d 711, 

SI Cal.App 2d 275—Le Blanc v. 
Browne, 177 P.2d 347. 78 Cal.App. 
2d 63—Ducat v. Goldner, 175 P.2d 
914, 77 Cal.App.2d 332. 

Wis.—Smith v. Superior & Duluth 
Transfer Co., 10 N.W.2d 153, 243' 
Wis. 292, rehearing denied 11 N.W. 
2d 95, 213 Wis. 292. 

(3) Negligence per se. 

Cal.—Fischer v. Keen, 110 P.2d 693, 
43 Cal.App.2d 244—^Nicholas v. Les¬ 
lie, 46 P.2d 761, 7 Cal.App 2d 590. 
Tenn.—^Hunter v. Stacey, 141 S.W.2d' 
921, 24 Tenn.App. 15S. 

Wash,—Stanley v. Allen, 180 P.2d 90* 
27 Wash 2d 770. 

(4) Evidence of negligence. 

Md.—Brown v. Bendix Radio Div. of- 
Bendix Aviation Corp., 51 A.2d 292. 
N.J.—Bora v. Yellow Cab Co., 135 A.. 
889, 103 NJ.Law 377. 

33- Wash.—Rettig v. Coca-Cola 

Bottling Co., 156 P.2d 914, 22 Wash. 
2d 572. 

Failure to see what ordiuarily pru¬ 
dent person exercising due care 
would have seen constitutes a breach 
of duty.—Quinn v. Rosenfeld, 102 P. 
2d 317, 15 Cal.2d 486. 

Interference with vision no> excuse 
Driver is not excused from duty' 
to yield right of way to pedestrian, 
walking within crosswalk by fact 
that misty condition of windshield' 
prevented driver from seeing to his- 
left or fact that he was blinded by¬ 
headlights of approaching automo¬ 
biles, it being driver’s duty to know 
whether pedestrians were using 
crosswalk-—Fischer v. Keen, 110 P.. 
2d 693, 43 Cal.App.2d 244. 
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the situation demands to avoid injuring him,34 al¬ 
though the motorist is not an insurer of the pedes¬ 
trian's safet7.35 Notwithstanding the favorable 
right given the pedestrian, where by reasonable 
judgment or reasonable calculation or estimate of 
distance, speed, and time of both the pedestrian and 
the motor vehicle, the latter will first reach the 
crossing, it has been held that the motor vehicle has 
the right of way.®® Just as the motorist's duty to 
yield the right of way to pedestrians at crossings is 
generally regarded as relative and not absolute, so 
the motorist’s right of way between crossings is 
generally,®*^ although not universally,®® similarly 
regarded. Even between crossings a motor vehi¬ 
cle operator may not insist on his right of way re¬ 
gardless of danger to a pedestrian,®® but must still 
exercise due, ordinary, or reasonable care for his 
safety,40 even if the pedestrian is negligent.^! The 
motorist may lose his right of way by driving on 


the wrong side of the street or highway.4a 
(2) Effect of Traffic Signals 

Generally, where a motor vehicle is being driven at 
proper speed and a traffic signal turns against the ve¬ 
hicle just as it is entering an intersection, the driver has 
the right to proceed if he does so with due care, and, sim¬ 
ilarly, a pedestrian who starts across an intersection with 
traffic signais in his favor is entitled to the right of way 
over vehicies crossing his course, aithough the signal is 
changed to release those vehicles before the pedestrian 
has reached the other side. 

Generally, where a motor vehicle is being driven 
at proper speed under existing conditions and a 
traffic signal turns against the vehicle just as it is 
entering an intersection, the driver has the right, 
as against pedestrians, to proceed if he does s-o with 
due care.43 On the other hand, a pedestrian who 
starts across an intersection with traffic signals in 
his favor is entitled to the right of way over vehi¬ 
cles crossing his course, 44 although the signal is 


Word '‘yield” does not imply that 
^notorist must know of presence of 
pedestrian hut indicates that motor¬ 
ist must have due regard for rights 
■of a pedestrian whose presence may 
nr may not he discovered.—Hansen 
V. Goetz, Ohio App., 46 N.E.2d. 293. 

34. TJ.S.—Suburban Transit Corp. v. 

JMalone, C.C.A.S.C., 166 P.2d 422. 
N.J—Jackson v. Weyl, 140 A. 422. 
104 N.J.Law 306. 

Pa,—Maselll v. Stephens, 200 A. 690, 
■331 Pa. 491. 

42 C.J. p 1037 note 65. 

-VlgilaiiLce and speed control 

Jt is incumbent on the driver to be 
continuously watchful for the pos- 
;Sible presence of persons on the 
crossing, and to have the speed of the 
car so reduced and controlled that it 
could be readily stopped or diverted 
in time to avoid collision with pedes¬ 
trians who might be exposed to such 
danger.—Sheer v. Rathje, 197 A. 613, 
614, 174 Md. 79. 

View Ob struct ed 

(1) The fact that the driver’s vi¬ 
sion is obscured by a passing car 
has been held to Intensify the need of 
vigilance and speed control to obvi¬ 
ate injury to a pedestrian who might 
be thus concealed.—Sheer v. Rathje, 
supra. 

(2) So, where parked cars inter¬ 
fere with vision, it has been held 
that a motorist must proceed with 
utmost caution and have his auto¬ 
mobile under such control as to 
avoid striking people on crossing, 
who were proceeding at customary 
speed employed by pedestrians.—^Van 
?:yl V. Neitch, 176 A. 31, 116 Pa. 
Super. 68. modified on other grounds 
176 A. 543, 116 Pa.Super. 68. 

J?5. Colo.—Stahl V. Cooper, 190 P.2d 
191, 117 Colo. 468, 


36. Ky.—^Whittaker v- Thornherry, 
209 S.W.2d 498, 306 Ky. 830. 

Pedestrian standing still 
La —Guillory v. United Gas Public 
Service Co., App., 148 So. 274. 

37. Cal.—^Watkins v. Hutting, 110 P, 
2d 384, 17 Cal 2d 490—Shipway v. 
Monise, 139 P.2d 60. 59 Cal.App.2d 
565—^Varner v. Skov, 67 P.3d 123, 
20 Cal.App.2d 232—Coughman v 
Harman, 26 P.2d 851, 135 Cal.App. 
49, 

La—Morgan v. Domino, App , 166 So. 
208. 

Ohio.—Smith v. Zone Cabs, 21 N.E.2d 
336, 135 Ohio St. 415. 

Or.—Keys v. Griffith, 55 P.2d 15, 153 
Or. 190. 

Wash.—Lund v. Western Union Tele¬ 
graph Co., 74 P.2d 220, 192 Wash. 
679—Hoffman v. Hansen, 203 P. 53, 
118 Wash. 73. 

38. Wis.—^Engstrum v. Sentinel Co., 
267 N.W. 636, 221 Wis. 577. 

39. Cal.—Taha v. Pinegold, 184 P.2d 
533, 81 Cal.App.2d 536. 

Ind.—^Dulin v. Long, 54 N‘.E.2d 652, 
115 Ind.App. 94—^Vogel v. Ridens, 
44 N.E.2d 238, 112 Ind.App. 493. 

42 C.J. p 1037 note 56. 

40. Cal.—Quinn v. Rosenfeld, 102 P. 
2d 317, 15 Cal.2d 486—Pearl v. Ka- 
line, 188 P.2d 58. 82 Cal.App.2d 910 
—Tomey v. Dyson, 172 P.2d 739, 
76 Cal.App.2d 212—Reed v. Stroh, 
128 P.2d 829, 54 Cal.App.2d 183— 
Wiswell V. Shinners, 117 P.2d 677, 
47 Cal.App.2d 156—Coughman v. 
Harman, 26 P.2d 851, 135 Cal.App. 
49. 

Ind.—Dulin v. Long, 54 H.E.2d 652, 
115 Ind.App. 94—Vogel v. Ridens, 
44 N.E.2d 238, 112 Ind.App. 493. 
Md.—Thurshy v. O’Rourke, 23 A 2d 
656. 180 Md. 223—Wehh-Pepploe v. 
Cooper, 151 A. 235. 159 Md. 426. 


Heb.—^Doan v. Hoppe, 277 H.W. 64, 
133 Neb. 767. 

Ohio.—Smith v. Zone Cabs, 21 N.E.2d 
336, 135 Ohio St. 415—Mansperger 
V. Ehrnfield, 17 N.E.2d 271, 59 Ohio 
App. 74. 

Or.—Martin v. Harrison, 186 P.2d 534 
— ^Keys V. Griffith, 55 P.2d 15, 153 
Or. 190—ManefC v. Lamer, 54 P.2d 
287, 152 Or. 619. 

Wash.—Lund v. Western Union Tele¬ 
graph Co., 74 P2d 220, 192 Wash. 
579. 

Failure to see pedestrian 

Motorist’s duty to exercise due 
care for safety of pedestrian cross¬ 
ing street at other than marked 
crosswalk or intersection does not 
arise only when motorist sees pe¬ 
destrian, but IS constant duty which 
IS breached if under circumstances 
motorist fails to see what an ordi¬ 
narily prudent person exercising due 
care would have seen.—Jacoby v. 
Johnson, 190 P.2d 243, 84 Cal.App.2d 
271. 

41. Neb.—^Doan v. Hoppe, 277 N.W. 
64, 133 Neb. 767. 

42. Md,—Thursby v. O’Rourke, 23 A. 
2d 656, 180 Md. 223. 

43. Wash.—^Lubliner v. Ruge, 153 P. 
2d 694, 21 Wash.2d 881. 

Pedestrian entenng on caution signal 
Motorist entering street intersec¬ 
tion on go signal and striking pe¬ 
destrian entering on caution signal 
before signal changed for her to go, 
held not negligent.—Buckley v. 
Featherstone Garage, 123 So. 446, 11 
La App. 564. 

44. Pa.—Altsman v. Kelly, 9 A. 2d 
423. 336 Pa. 481. 

Wash.—^Lubliner v. Ruge, 153 P.2d 
■694, 21 Wash.2d 881—Simmons v. 
Kalin, 116 P.2d 840, 10 Wash.2d 409. 
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changed to release those vehicles before the pedes¬ 
trian has reached the other side,^5 ^nd it is the duty 
of the motorist to exercise reasonable care to avoid 
striking the pedestrian^e if he has a reasonable] 
chance of seeing him.^7 Where traffic regulations/ 


give pedestrians the right of way at crossings, it 
has been held that the operator of a motor vehicle 
even when proceeding on a green traffic light is 
under a special duty to look out for pedestrians 
crossing the street.^^ Where both a pedestrian and 


Signal regulations not Impairing 
right of way 

(1) It has been declared that traf¬ 
fic signal light is not installed for 
the sole purpose of benefiting vehic¬ 
ular traffic and when the movement 
of pedestrians is in accord with the 
regulation of such devices the right 
of way expressly given by other stat¬ 
utes is not impaired —Sanders v. 
I^ewsome, 19 S E.2d 883, 179 Va. 582. 

(2) A traffic regulation giving pe- 
-destrians the right of way at regular 
crossings except at intersections 
where the movement of traffic is 
regulated by traffic officers or direc¬ 
tion devices has been construed as 
not depriving pedestrians of the right 
•of way at crossings where traffic is 
:BO regulated, but as merely subject¬ 
ing pedestrians to the regulation of 
traffic signal devices at street inter¬ 
sections.—Lott V. De Luxe Cab Co., 
299 P. 303, 136 Or. 349. 

^Crossing away from intersection 
A change of traffic signals in favor 
-of pedestrians at Intersection did not 
give pedestrian a right of way over 
traffic at a place about twelve to 
"fifteen feet from marked crosswalk. 
—Mauch V. Chicago, M., St. P. & Pac- 
Ry. Co., 280 N.W. 307, 228 Wis. 322. 
ITelther held to have superior right 
Driver of automobile and pedes¬ 
trian had equal rights and each was 
irequired to exercise ordinary care 
'to avoid accident, where each entered 
intersection in accordance with traffic 
light, but light changed before auto¬ 
mobile completed crossing, and traffic 
'regulations gave each right to cross 
intersection under such circumstanc¬ 
es.—Burson v. Blackwell, 62 P.2d 351, 
184 Wash. 669. 

-45. U.S.—^Railway Express Agency 
V. Little, C.C.A.Pa., 60 P.2d 59, 75 
A.L.R. 963. 

D.C.—Griffith v. Slaybaugh, 29 F.2d 
437, 58 App.D.C. 237. 

‘La.—Mahne v. Steele, App., 32 So.2d 
761—Schatz v. Kehoe. 131 So. 66, 
15 La.App. 9. 

.Tdich.—^Long v. Garneau 29 N.W-2d 
696, 319 Mich. 291. 

N.Y.—Nazinitsky v. Sincoff, 15 N.T.S. 
2d 71, 258 App.Div. 742—Goodman 
V. Brown, 298 N.Y.S. 574, 164 Misc. 
145—Adams v. Berkun. 2 N.Y.S.2d 
98. 

■^N.C.—Ward w. Bowles. 45 S.E.2d 354. 
228 N.C. 273. 

"Ohio.—Juergens v. Bell Distributing, 
21 N.E.2d .90, 135 Ohio St. 335— 
Chevalley .v. Degar, App., 52 N.E.2d 
544. 

JPa.—Ferguson w. sCharis, 170 A. 131, 


314 Pa. 164—Van Zyl v. Neitch, 17$ 
A. 31, 116 Pa.Super. 68, modified 
on other grounds 176 A. 543, 116 
Pa.Super. 68—Catarious v. Benja¬ 
min, 100 Pa.Super. 184. 

Wash.—^Kerr v. Floyd, 169 P.2d 349, 
25 Wash.2d 135—^Riddel v. Lyon, 
213 P. 487, 124 Wash. 146, 37 A.L. 
R. 486. 

Bight not absolute 

It has been stated that a pedestri¬ 
an crossing an intersection vrith a 
green traffic light in his favor does 
not have an absolute right of way for 
the full distance of the crossing.— 
Altsman v. Kelly, 9 A.2d 423, 336 Pa. 
481. 

Change of light from red to amber 
does not justify traffic in moving 
across crossing until reasonable op¬ 
portunity has been given pedestrian 
to reach sidewalk.—Raabe v. Brzo- 
skowskl, 236 N.W. 133. 204 Wis. 319, 
followed in 236 N.W. 134, 204 Wis. 
322. 

Failure to see pedestrian 
The failure of a motorist to sefe 
pedestrian who had started to cross 
intersection on a “go'* signal, but 
who had not completed crossing 
when signal changed, and to then 
yield pedestrian the right of way, 
was negligence, even if failure to 
see pedestrian may have been due to 
motorist’s defective vision, where 
motorist should have seen pedestrian 
if he had looked.—Goodman v. 
Brown, 298 N.Y.S. 574, 164 Misc. 145. 

Beasonable time to complete cross¬ 
ing must be given the pedestrian.— 
Petersen v. General Rug & Carpet 
Cleaners, 77 N.E.2d 58, 333 Ill.App. 
47. 

Running unnecessary 

Pedestrian has right, in exercise 
of ordinary care, to complete cross¬ 
ing street at intersection after traffic 
signals have changed without run¬ 
ning.—Clarkson v. Clark, 157 N.E. 
910, 25 Ohio App. 377. 

Crossing away from intersection 
Statute providing that at intersec¬ 
tions controlled by signals or officers 
motorists shall yield right of way to 
pedestrians who have started to 
cross on go signal held inapplicable 
to pedestrian crossing over twenty- 
five feet from intersection.—^Eng- 
strum V. Sentinel Co„ 267 N.W. 536, 
221 Wis. 577. 

46. Mass.—^Donovan v, Mutrie, 164 
N.E. 377. 265 Mass. 472. 

Mich. — ^Long V. Garneau, 29 N.W.2d 
696, 319 Mich, 291—Sloan v. Am¬ 
brose, 1 N.W.2d 505. 300 Mich. 188 
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—Smarinsky v. Markowitz, 251 N. 
W. 539, 265 Mich. 412. 

N.H.—Jackson v. Smart, 195 A. 683, 
89 N.H. 174. 

Ohio.—Clarkson v. Clark, 157 N.E. 

910, 25 Ohio App. 377. 

Pa.—MacDougall v. American Ice Co., 
176 A. 428, 317 Pa. 222—Ferguson 
V. Charis, 170 A. 131, 314 Pa. 164 
—Gilles V. Leas, 127 A. 774, 282 
Pa. 318—Van Zyl v. Neitch. 176 A. 
31, 116 Pa.Super. 68, modified on 
other grounds 176 A. 543, 116 Pa. 
Super. 68. 

Care as to pedestrian at crossing 
generally see infra § 389 b. 
Starting car as uegUgeuce 

(1) It has been declared that, 
“Some automobile drivers imagine 
this signal gives them a clear right 
of way against intersecting traffic; 
they start their machines recklessly 
and rapidly regardless of persons al¬ 
ready in the driveway, terrifying if 
not actually striking them. It is a 
common experience for people to 
narrowly escape injury because of 
such carelessness. This misuse of 
the highway Is Just as culpable as 
if the drivers were using their cars 
without lights.”—Ferguson V. Charis, 
170 A. 131, 134, 314 Pa. 164—Gilles 
V. Leas, 127 A. 774, 282 Pa. 318. 

(2) The quoted statement has 
been considered to be a declaration 
that it is negligence for a driver to 
start his car while persons who have 
started across the street with traffic 
signals in their favor are still in the 
act of crossing.—^Railway Express 
Agency v. Little, C.C.A.Pa., 50 F.2d 
59, 75 A.L.R. 963. 

Greater care under ordlnaAce 

Under ordinance giving pedestrian 
crossing intersection with traffic sig¬ 
nal right of way over vehicles until 
he has reached opposite curb, motor¬ 
ist on receiving signal light to pro¬ 
ceed is required to exercise greater 
care for safety of pedestrians on 
crosswalk than he would in absence 
of ordinance; and the care and cau¬ 
tion to be exercised by motorist as 
to pedestrians crossing crosswalk 
must be commensurate with degree 
of protection granted by ordinance 
as well as with existing danger of 
collision and consequent injury.— 
Juergens v. Bell Distributing, 21 N. 
E.2d 90, 135 Ohio St. 335. 

47. Pa.—Van Zyl v. Neitch, 176 A. 
31, 116 Pa Super. 68, modified on 
other grounds 176 A. 543, 116 Pa. 
Super. 68. 

48, U.S.—Suburban Transit Corp. v. 
Malone, C.C.A.S.C.. 156 F.2d 422. 
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a motor vehicle have traffic signals in their favor, 
it has been held that a pedestrian crossing the in¬ 
tersection has the right of way over a motor vehi¬ 
cle approaching him from the rear and making a 
right or left turn,49 and that it is negligence per se 
for the motorist to strike a pedestrian under such 
circumstances.^® 

§ 339 , - Location of Pedestrian 

■a. In general 

b. At or between crossings 

c. On sidewalk 

a. In General 

In the absence of any governmental regulation re¬ 
stricting their rights, pedestrians and motorists have 


equal and reciprocal rights on all parts of the highway 
and the operator of a motor vehicle is bound to exercise 
due care to avoid injuring a pedestrian although the 
latter is upon a portion of the highway usually used for 
vehicular traffic. 

In the absence of any governmental regulation 
restricting their rights in this respect,pedestrians 
and motorists have equal and reciprocal rights on 
all parts of the highway,52 and the operator of a 
motor vehicle is bound to exercise due care to 
avoid injuring a pedestrian although the latter is 
upon the portion of the highway usually used for 
vehicular traffic.53 Indeed, it has been held that the 
operator must exercise due care to avoid injuring 
the pedestrian even though the pedestrian is on the 
wrong side of the highway in violation of the law 
of the road.54 A fortiori, he must exercise care 


49. La—Mahne v. Steele, App., 32 
So.2d 761. 

N T.—Gardner v. Schulnian, 71 N.Y.S. 

2d 2S4, 272 App.Div. 888. 

Pa.—Jacobson v. Palma, 175 A. 731, 
115 Pa.Super. 401. 

Released lig'ht not invitation to turn 
The released signal light, while an 
invitation to proceed in the same di¬ 
rection in which the driver was head¬ 
ing, was not an invitation to turn in¬ 
to a direction against which the 
traffic signal was closed, and was 
therefore not tantamount to a traffic 
officer’s direction to make the turn, 
and in such a case it seems that the 
pedestrian had the right of way, and 
not the driver.—Sanders v. Newsome, 
19 S.E.2d 883, 179 Va. 582. 

50. Cal.—Barr v. Mount]oy, 122 P.2d 
676, 50 Cal.App.2d 40 

51. Or.—Zahara v. Brandll, 94 P.2d 
718, 162 Or. 666. 

Zieft-hand side 

A statute providing that pedestri¬ 
an shall use left-hand side of high¬ 
way outside incorporated cities or 
towns has been held to be mandatory. 
—Zahara v. Brandli, supra. 

52. Cal.—Nickel! v. Rosenfield, 255 
P. 760, 82 Cal.App. 369. 

Mo—Smart v. Raymond, App., 142 
S.W.2d 100. 

42 C.J. p 1037 note 59. 

Private road 

The fact that a pedestrian and mo¬ 
torist are both invitees on private 
premises so that both have equal 
rights to be on the premises is not 
necessarily determinative of the 
question as to which of them had 
the right or the prior or superior 
right, to be in the particular spot 
where the injury occurred at the 
time of its occurrence.—Nelson v. 
Lott, 17 P.2d 272, 81 Utah 265. 

In Pennsylvania 

(1) In. a case where the injured 
pedestrian was walking in the middle 


of the highway it v/as declared that 
the pedestrian’s right to walk along 
the middle of the highway was at 
least equal to that of the defendants 
to operate a vehicle thereon—Nalc- 
vanko v. Marie, 195 A. 49, 328 Pa. 
586. 

(2) However, in a case where a 
pedestrian was struck by an ap¬ 
proaching vehicle while walking 
along the edge of the improved part 
of the road facing traffic and not 
on the berm of the road it was stated 
that on the side of the road where 
the accident occurred defendant had 
the superior right of way.—Juriac v. 
Miljerick, 18 Pa.Dist & Co. 715. 

53. U.S.—Shipley v. Komer, D.C. 
Pla , 60 P.Supp 551, affirmed, C.C. 
A., 154 P.2d 861. 

Ga—^Corpus Juris cited in Eubanks 
V. Mullis, 181 S.E. 604, 606, 51 Ga. 
App. 728. 

Ind —^American Carloading Corpora¬ 
tion V Gary Trust & Savings Bank, 
25 N.E,2d 777. 216 Ind. 649. 

Ky,—Hatfield v. Sargent’s Adm'x, 209 
S.W.2d 306, 306 Ky. 782—Chaney 
V. Holliday’s Adm’r, 31 S.W.2d 926, 
235 Ky. 610—Corpus Jiuris cited in 
Tri-State Refining Co. v. Skaggs, 4 
S.W.2d 739, 740, 223 Ky. 731. 

La.—Savoie v. Walker, App., 183 So. 
530. 

Mich,—^Pearce v. Rodell, 276 N.W. 
883, 283 Mich. 19. 

N.T.—Cassidy v. Hudson Transit 
Corporation, 5 N.T.S 2d 45, 254 App. 
Div. 87 6, reargument denied 7 N.Y. 
S.2d 107, 255 App Div. 778, affirmed 
20 NE.2d 1021, 280 N.Y. 667. 
Ohio.—Meuer v. Doerflein, 5 N.B.2d 
948, 53 Ohio App. 536 
Va—Parker v. Norfolk Orange Crush 
Bottling Co, 8 S E.2d 301. 175 Va. 
249. 

W.Va.—^Vance v. Logan Williamson 
Bus Co., 46 S.B.2d 783. 

Wis.—Bump V. Voights, 249 N.W. 

508, 212 Wis. 256. 

42 C.J. p 1037 note 60. 
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Driver held not negligent in strik¬ 
ing one lying prostrate on highway, 
where glaring headlights of another 
vehicle obscured vision.—Johnson v. 
Auto Interurban Co., 245 P. 920, 139 
Wash. 132, opinion adhered to 250 P. 
353, 141 Wash. 694. 

Truck in narrow alley 

Driver of truck which, after re¬ 
maining stationary in narrow alley 
for several minutes, with people¬ 
walking in space of about two feet 
between side of truck and building,, 
was suddenly moved, pinioning pe¬ 
destrian against building, was held 
bound to exorcise due care for pedes¬ 
trians' safety and to see that no one 
was between truck and building.— 
House V. Brant, 185 A. 628, 323 Pa. 

53. 

54. Miss.—^Avery v. Collins, 167 So. 
695, 171 Miss 636, motion over¬ 
ruled 158 So 552. 171 Miss. 636— 
Standard Coffee Co. v. Carr, 167 So. 
685, 171 Miss. 714. 

N.'C.—Lewis v. Watson, 47 S.E.2d 464, 
229 N.C. 20. 

Pedestrian not on left as required 

(1) Rule with respect to duty of 
pedestrian to walk on left side of 
road does not mean that if he does 
not he can be run down at will by 
any motorist but, on contrary, same 
duty remains on motorist to exercise 
care and precaution that circum- 
stemces require.—^Hollins v. Craw¬ 
ford, La.App , 11 So 2d 641. 

(2) It was duty of motorist, seeing 
automobile approaching him from op¬ 
posite direction, to drive to right 
side of roadway as closely as prac¬ 
ticable and give half of main trav¬ 
eled portion thereof as nearly as 
possible to avoid collision with such 
automobile, even though it cams 
around turn and stopped before 
reaching place at which his automo¬ 
bile struck pedestrian standing at 
right side of highway on shoulder 
thereof.—Zahara v. Brandli, 94 P.2d 
718, 162 Or. 666. 
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to avoid injuring a pedestrian who is walking along 
the edge of the traveled way in such a location that 
he w-ill not interfere with the passage of vehicles^S 
or a pedestrian who is outside the part of the high¬ 
way which is commonly used for vehicular traffic.^® 

Safety zone. The existence of a safety zone is 
notice to drivers of motor vehicles that they may 
not invade the area or come so unreasonably close 
that the life or limb of any person therein will be 
endangered.57 Violation of a traffic regulation 
making it unlawful for the operator of a motor ve¬ 
hicle to drive over or through a safety zone, or 
area set apart within a roadway for the exclusive 
use of pedestrians, has been held to constitute neg¬ 
ligence per se.5S 

Pedestrian as "approaching traffic.^* A pedestri¬ 
an on the left-hand side of the highway has been 


held to be “approaching traffic” within the meaning 
of a statute prohibiting a motorist from passing a 
vehicle to the left of the center of the highway un¬ 
less the vray ahead is clear of approaching traffic.®^ 

h. At or between Crossings 

The driver of a motor vehicle must anticipate the 
presence of pedestrians crossing the street between, as 
well as at, crossings or intersections, and must exercise 
due care to avoid injuring them; according to a number 
OF decisions he is required to exercise more vigilance and 
care when he is approaching or passing over a crossing 
than when he is traveling between crossings. 

The driver of a motor vehicle must anticipate the 
presence of pedestrians at crossings or intersec¬ 
tions,6® keep a lookout for them,6l give reasonable 
and timely warning of his approach, 62 comply with 
traffic regulations,62 and exercise due care to avoid 


55. Ind.—American Carloading Cor¬ 
poration V. “Gary Trust & Savings 
Bank, 25 N.E.2d 777, 216 Ind. 649. 

Ky.—^Hatfield v. Sargent’s Adm’x, 209 
S.W.2d 306, 306 Ky. 782—Chaney 
V. Holliday’s Adm'r, 31 S.W.2d 926, 
235 Ky. 610—Tri-State Refining Co. 
V. Skaggs. 4 SW.2d 739, 223 Ky. 
731. 

La.—Antoine v. Louisiana Highway 
Commission, App., 188 So. 443— 
Rawls V. Red River Lumber Co., 
App., 152 So. 337. 

Ohio.—Curtis v. Hubbel, 182 N.E. 589, 
42 Ohio App. 520. 

42 C.J. p 1037 note 61. 

Driver on left side of road ap¬ 
proaching pedestrian from rear is 
required to be vigilant and cautious, 
since driver is on his wrong side of 
road.—Savoie v. Walker, La App., 183 
So. 530. 

56. Miss.—^Evans Motor Freight 

Lines v. Fleming, 185 So. 821, 184 
Miss. 808. 

-42 C.J. p 1037 note 62. 

‘57. Pa.—^Derricotte v. Ulitsky, 45 A. 
2d 5, 353 Pa. 309. 

.Safety zones for persons waiting for, 
or alighting from, streetcars see 
infra § 392. 

A “safety zone” indicates an area 
'Within which, pedestrians may wait 
-for public transportation with rea- 
.'Sonable assurance that they will not 
be run down by passing traffic.— 
Derricotte v. Ulitsky, supra. 

Change of regulations 

Even if it were negligent to alter 
traffic without giving pedestrians no- 
itice, so as to permit traffic to go 
within line of posts which were used 
.as a safety zone, such negligence 
would not be that of driver of motor 
vehicle who followed arrangement. 
Weissman v. Hokamp, 188 A. 923. 171 
"Md. 197, dissenting opinion 189 A. 
. 813, 171 Md. 197. 


58. Mo.—Svehla v. Taxi Owners 
Ass'n, App., 157 S.W.2d 225. 

59. Vt.—^Howley v. Blantor, 163 A. 
628, 105 Vt. 128. 

GO. Cal.—Collonan v. Rosellini, 68 P. 

2d 367, 21 Cal.App.2d 33. 

Ill.—Moran v. Gatz, 62 N.E.2d 443, 
390 Ill. 478. 

Ky.—Pryor’s Adm’r v. Otter, 105 S. 

W.2d 564, 268 Ky. 602. 

Mich.—Guina v. Harrod, 266 N.W, 
393, 275 Mich. 393. 

Or.—Murphy v. Read, 72 P.2d 935, 157 
Or. 4 87. 

Pa.—Pidelity-Philodelphia Trust Co. 

V. Staats, 57 A.2d 830. 358 Pa. 344 
—Lane v Samuels. 39 A.2d 626, 350 
Pa. 446—Zalec v. Heckel, 16 A.2d 
382, 340 Pa. 116—Smith v. Shatz, 
200 A. 620, 331 Pa. 453—Maselli v. 
Stephens, 200 A- 590, 331 Pa. 491. 

Tenn.—Tiftany v. Shipley, 161 S.W.2d 
373, 25 Tenn.App. 539. 

Duty differs at Incomplete intersec¬ 
tions 

La.—Harper v. Shreveport Ice Cream 
Factory, App., 162 So. 471. 

61- Cal.—Collonan v. Rosellini, 68 
P,2d 367, 21 Cal-App.2d 33. 

Fla.—Pillet V. Ershick, 126 So. 784, 
99 Fla. 483. 

Iowa.—Lorimer v. Hutchinson Ice 
Cream Co., 249 N.W. 220, 216 Iowa 
384. 

Ky.—^Pryor’s Adm’r v. Otter, 105 S. 

W. 2d 564, 268 Ky. 602—Keys v. 
Nash’s Adm’x, 94 S.W.2d 1006, 264 
Ky. 398. 

N.j.—McConachy v. Skalerew, 171 A. 
817, 113 N.J.Law 17—Stern v. 

Stulz-Sickles Co., 162 A. 571, 109 
NJ.Law 415. 

Pa. —^Lonick v. Davis, Com.Pl., 37 
Luz.Leg.Reg.Rep. 192. 

Va.—Nelson v. Dayton, 36 S.E.2d 535, 
3 84 Va. 754. 

W.Va.—Walker v. Bedwinek, 170 S. 
E. 908, 114 W.Va. 100. 
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Driver has duty of looking to each 
side for pedestrians on street cross¬ 
ing.—Roith V. Tober, 8 S.W.2d 607, 
320 Mo. 725. 

Direction of approach 

The driver of a motor vehicle is 
under a greater obligation to watch 
for pedestrians approaching from his 
right than those approaching from 
the left.—Carlson v. Ahl. 98 P.2d 
1081, 2 Wash.2d 545. 

62. Ky.—^Pryor’s Adm’r v. Otter, 105 
S.W.2d 564, 268 Ky. 602. 

Failure to see pedestrian does not 

obviate duty of warning.—Pryor’s 
Adm’r v. Otter, supra. 

Backing up 

In backing up after having passed 
pedestrians’ crossing, motorist has 
duty to give adequate warning under 
circumstances, and single sounding 
of horn is not necessarily sufficient. 
—Armstrong v. McGraw, 175 A. 279, 
115 Pa.Super. 156. 

63. Colo.—Crosby v. Canino, 3 P.2d 
792, 89 Colo. 434, 78 A.L.R. 1202. 

Ohio.—^Hansen v. Goetz, App., 46 N. 
E.2d 293. 

Violation of regulation, held negli¬ 
gence per se 

Oal.—^Dowe v. O’Neill, 8 P.2d 1046. 

121 Cal.App. 450. 

Regulation requiring stop 

Regulation requiring driver to 
bring vehicle to full stop before pro¬ 
ceeding to cross intersecting street 
when a stop sign is displayed on sur¬ 
face of street requires that stop be 
made at that point and does not per¬ 
mit vehicle to be driven across stop 
plate and crosswalk until It reaches 
I extended curb line of intersecting 
street.—^Hansen v. Goetz, Ohio App., 
46 N.E.2d 293. 

Passing stopped vehicle 

(1) Regulation providing that, 
whenever a vehicle is stopped at 
marked crosswalk or at any intersec- 
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injuring that is, such, care as a reasonably 

prudent person would use under similar circum¬ 
stances,® 5 or care commensurate with the existing 
danger of collision and injury.®® According to a 
number of decisions, he is required to exercise more 
vigilance and care with respect to pedestrians when 


he is approaching or passing over a crossing than 
when he is traveling between crossings,®7 and it 
has been held or stated that at regular crossings or 
intersections motorists must exercise the highest de¬ 
gree of care to avoid injuring pedestrians,®® and to 
this end must be especially vigilant and have his 


tion to permit pedestrianfg to cross 
the roadway, it shall he unlawful for 
driver of any other vehicle approach¬ 
ing- from rear to overtake and pass 
the stopped vehicle, is inapplicable 
to situation where bus stops at in¬ 
tersection to discharg-e passengers 
and not to permit pedestrians to 
cross.—Titus v. Stouifer, Ohio App., 
40 N.E.2d 178. 

(2) Such regulation is likewise in¬ 
applicable where crossing is made at 
point other than those referred to in 
regulation.—^Hansen v. Steele, 104 P. 
2d 93, 40 Cal.App.2d 1. 

64. Ala.—Shafer v. Myers, 112 So. 
230, 215 Ala. 678. 

Cal.—Collonan v. Rosollini, 68 P.2d 
367, 21 Cal.App.2d 33—Ohlson v. 
Callender, 262 P. 357, 87 Cal.App. 
382. 

Fla.—Pillet V. Ershick, 126 So. 784, 
99 Pla. 483. 

Iowa.—Orr v. Hart, 258 N.W. 84, 210 
Iowa 408—Lorimer v Hutchinson 
Ice Cream Co., 249 N.W. 220, 216 
Iowa 384. 

Ky—Lleberman v. McLaughlin, 26 S. 

W.2d 753, 233 Ky. 763. 

La.—Guillory v. Shaddock, App., 15S 
So. 681—Norwood v. Bahm, 129 So. 
183, 14 La.App. 261. 

Mich.—^Walrous v. Conor, 254 N.W. 

143, 266 Mich. 397. 

N.H.—Carlin v. Drake, 192 A. 568, 
89 N.H. 52. 

N.J.—McConachy v. Skalerew, 171 A. 
817, 113 N.J.Law 17—Stern v. 

Stulz-Sickles Co., 162 A. 571, 109 N. 
J.Law 415. 

N.T.—^Irving v. Shaw, 286 N.T.S. 588, 
247 App.Div. 783. 

N.C.—Gaskins v. Kelly, 47 S.^.2d 34, 
228 N.C. 697. 

N.D.—Clark v. Feldman, 224 N.W. 
167, 67 N.D. 741. 

Or.—Murphy v. Read, 72 P.2d 935, 
157 Or. 487. 

Pa.—Zalec v. Heckcl, 16 A.2d 382, 340 
Pa. 116—Smith v. Wistar, 194 A 
486, 327 Pa. 419—^Prisco v. Di Fa- 
bio, 2 A.2d 576, 133 Pa Super. 299— 
Schade v. Engel, Com.Pl., 19 Erie 
Co. 510—^Morris v. White, Com.Pl., 
33 Luz.Leg.Reg. 437. 

Right of way between motor vehicles 
and pedestrians at or between 
crossings see supra § 388. 

■Cotirt Bhould not relax rules in¬ 
tended to protect pedestrians at reg¬ 
ular street crossings from injury 
caused by careless motorists—^Dixon 
V. Raven Dairy, 76 P.2d 347, 168 Or. 
186, 


The degree of care that circtuu- 
stauces demand must be exercised by 
the driver. 

Ky.—Keys v. Nash’s Adm’x, 94 S.W. 

2d 1006, 264 Ky. 398 
La—Harper v. Shreveport Ice Cream 
Factory, App., 162 So. 471. 

Mont.—^Webster v. Mountain States 
Telephone & Telegraph Co., 89 P.2d 
602, 108 Mont. 188. 

View obstructed 

Motorist injuring pedestrian at in¬ 
tersection held required to consider 
fact that post of automobile obstruct¬ 
ed view and to exercise special pru¬ 
dence if lights interfered with vision. 
—Goodall v. Hess, 172 A. 693, 316 Pa. 
289. 

Facts not relieving of duty 
A motorist was not relieved from 
the exercise of ordinary care to avoid 
striking a pedestrian by the fact that 
vehicle preceding motorist avoided 
pedestrian only by swerving to the 
right—^Murphy v. Read, 72 P.2d 936, 
167 Or. 487. 

Facts showing negligence or lack of 
care 

(1) To drive into a pedestrian who 
is in full view at a crossing and 
who does not suddenly change his 
course shows want of due care and 
caution.—Cavey, to Use of Butz, v. 
City of Bethlehem, 1 A.2d 653, 331 
Pa. 556. 

(2) A motorist who passes a pre¬ 
ceding vehicle in the intersection in 
violation of statutes and without be¬ 
ing able to see traffic conditions 
ahead is guilty of primary negligence 
as respects liability for death of a 
pedestrian struck at intersection.— 
jMcBride V. First Nat. Bank, 196 S.E. 
589, 170 Va. 282. 

65. Or.—Cline v. Bush, 62 P.2d 652, 
152 Or. 63. 

66. Ohio.—Martinovich v. E. R. 
Jones Co., 19 N.E.2d 952, 135 Ohio 
St. 137. 

67. Conn.—Miller v. Stamford 
Transit Co., 32 A.2d 53, 130 Conn. 
63—Gaschetto v- Silliman & God¬ 
frey Co , 9 A.2d 286, 126 Conn. 22 

Ill.—Plewe V. Chicago Motor Coach 
Co., 2S3 Ill.App. 57 
Kan.—Goodloe v. Jo-Mar Dairies Co., 
185 P.2d 158, 163 Kan. 611. 

La.—Oliphant v. Town of Lake Provi¬ 
dence, App., 193 So. '516—Norwood 
V. Bahm, 129 So. 183, 14 La.App 
2'61. 

Me.—Sturtevant v. Ouellette, 140 A 
368, 126 Me. 558. 


Md.—^Thursby v. O'Rourke, 23 A.2d 
'656, 180 Md. 2i23. 

Pa.—^Atkinson v. Coskey, 47 A 2d 156, 
3'54 Pa 297—^Hulmes v. Keel, 6 A. 
2d 64, 335 Pa. 117—Hadhazi v. Zero 
Ice Corporation, 194 A. 90S, 3'27 
Pa. 558—Smith v. Wistar, 194 A. 
486, 327 Pa. 419—Purdy v. Hazel- 
tine, 184 A. 660, 321 Pgu 459— 
Fearn v. City of Philadelphia, 182 
A. 534, 320 Pa. 156—Whalen v. 
Yellow Cab Co., 169 A. 97, 313 
Pa. 97—^Bowman v. Stouman, 141 
A. 41, 292 Pa. 293—Frisco v. Di 
Fabio, i2 A.2d 576. 133 Pa.Super. 
299—Gallagher v. Robinson, Com. 
PI.. 2 Fay.L.J. 233. 

4'2 C.J. p 1038 note 6'7.* 

Negligence of pedestrian see Infra 
§§ 4'6S-474. 

However, it has been stated that 
at points in a busy street not fre¬ 
quently traversed by pedestrians, Q 
higher degree of care is imposed on 
the vehicular traveler to avoid an ac¬ 
cident and the driver of an automo¬ 
bile is charged with additional vigi¬ 
lance to protect pedestrians.—^Prior 
V. Pounds, 151 iSo. 890, 113 Fla, 308. 

An important element in consider¬ 
ing a case in which there is a colli¬ 
sion between a motor vehicle and a 
pedestrian is whether the collision 
occurred within the limits of a pe¬ 
destrian crossing or whether it oc¬ 
curred between crossings, for, while 
both pedestrians and operators of 
motor vehicles are entitled to the 
lawful use of the street or highway, 
the degree of diligence and care on 
the part of both is shifted from the 
one to the other, according to the 
location of the scene of the colli¬ 
sion.—^Universal Credit Co. v. Merry- 
man, 195 A. 689, 173 Md. 256. 

68. Pa.—Fearn v. City of Philadel¬ 
phia. 182 A. '534, 320 Pa. 156— 
Rhoads V. Herbert, 148 A. 693, 298 
Pa. '522—'Clark v. Horowitz, 143 A. 
131, 293 Pa 441—Frisco v. Di 

Fabio, 2 A..2d 576, 133 Pa.Super. 
299—Armstrong v. McGraw, 175 A. 
279. 115 Pa.Super. 156—McLaughlin 
V. American Ice Co., 100 Pa.Super. 
216—Mooney v. Connell, Com PI., 
33 LuzLeg.Reg. 337. 

Extraordinary care must be exer¬ 
cised by motorist on approaching an 
intersection used by pedestrians in 
crossing a street, and more particu¬ 
larly when one is seen at a safe dis¬ 
tance ahead in the act of crossing.— 
Lervick v. White Top Cabs, La.App., 
10 So.2d 67. 
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vehicle under such control that it can readily be 
stopped or diverted.®^ 

In the absence of any governmental regulations 
restricting his rights in this respect, a pedestrian 
desiring to cross a street may cross at any point that 
he desires and is not restricted to regular crossings. 


as discussed infra § 470 b, and the operator of a 
motor vehicle must, therefore, as a general rule an¬ 
ticipate the possibility that pedestrians may be in 
the roadway between crossings,^0 and must use or¬ 
dinary or reasonable care to avoid injuring any 
such pedestrian.'^l Where regulations are found 


Bnle applies to a dead-end, as well ] pedestrians may cross the hig-hway 
as to a complete, intersection of, at any point and must grovern him- 
two highways.—^Pidelity-Philadelphia ! self accordingly.—Morris v. Harmony 
Trust Co. V. Staats, 57 A.2d 830, 358 | Short Line Motor Transp. Co., 34 A. 


Pa. 344—^Atkinson v. 
2d 156, 354 Pa. 397. 


Coskey, 47 A- 


2d 534, 348 Pa. 117—Lowers v. Zuker, 


l.lxulted visihillty 

Pa.—^Neubert v. Sichel, 3 A.2d 778, 
333 Pa. 90—Bert v. Walker, 21 A.2d 
488, 146 Pa-Stiper. 60. 

Bight of way over Vehicle 

A motorist could not rely on his 
right of way at intersection over 
vehicle approaching from the left to 
alleviate his responsibiity to pedes¬ 
trian lawfully crossing the street, 
and motorist's duty of care was so 
enlarged by pedestrian’s presence 
that he could not claim that he re¬ 
lied on obedience to the law by driver 
of other automobile.—^Webb v. Hess, 
6 A.2d 829, 335 Pa. 401. 

69. Md.—^Henkelmann v. Metropoli¬ 
tan Life Ins. Co.. 26 A.2d 418, 180 
Md. 591—Sugar v. Hafele, 17 A.'2d 
118, 179 Md. 75—Sheer v. Rathje, 
197 A. 613, 174 Md. 79. 

Pa.—Fidelity-Philadelphia Trust Co. 
V. Staats, 57 A.2d 830, 358 Pa. 344 
—Webb V. Hess, '6 A 2d 829, 335 Pa. 
401—Smith v. Shatz, 200 A. 620, 331 
Pa. 453—Smith v. Wistar, 194 A. 
486, 327 Pa. 419—Goodall v. Hess, 
172 A. 693, 315 Pa. 289—McGurk V. 
Belmont. 146 A. 539, 297 Pa. 192— 
Clark V. Horowitz, 143 A. 131, 293 
Pa, 441—McAteer v. Highland Cof¬ 
fee Co, 139 A. 58-5, 291 Pa. 32— 
Parznik v. Central Abattoir Co., 
131 A. 372, 284 Pa. 393—Frisco v. 
Di Pabio, 2 A.:2d 576, 133 Pa Super, 
299—Jacobson v. Palma, 17'5 A. 731, 
115 Pa.Super. 401—^Kunish v. Por¬ 
ter, 99 Pa.Super. 235—Michael v. 
Kirchner, 11 Pa.Dist. &Co. 771, 41 
Lanc.LRev. 265—Todd v. Simpers, 
Com.Pl., 29 Del.Co. 503—^Koch v. 
Shillady, Com.Pl., 29 Del.Co. 238— 
Teel V. Erie Coach Co., Com.Pl., ;21 
Erie Co. 82—Morris v. White. Com. 
PI., 33 Luz.Leg.Reg. 437—^Mooney 
V. Connell, Com.Pl., 33 LuzLegReg. 
337. 

Va.—'Sawyer v. Blankenship, 169, S.E. 
551, 160 Va. 651. 

Car must be under such control as 
to meet conditions which may be 
reasonably expected—Guina v. Har- 
rod, 266 N.W. 393. 275 Mich. 393. 

Fact that traffic is open will not 
relieve driver from observance of the 
rule.—Clark v. Horowitz, 143 A. 131, 
■293 Pa. 441. 

Interference with driver's view in¬ 
tensifies the need of vigilance and 
speed control to obviate injury to 
pedestrian who might be thus con¬ 
cealed.—^Sheer v. Rathje, 197 A. 613, 
174 Md. 79. 


Position within intersection 

The presence of an intersection, 
and not the precise position of some 
one within it, determines care re¬ 
quired of approaching motorist.— 
Pidelity-Philadelphia Trust Co. v. 
Staats, -57 A 2d S30, 358 Pa. 344— 
Atkinson v. Coskey, 47 A.2d 156, 354 
Pa. 297. 

70. Conn.—^Miller v. Stamford Trans¬ 
it Co., 32 A.2d. 53. 130 Conn. €3— 
Caschetto v. Silliman & Godfrey 
Co., 9 A.i2d 286, 126 Conn. 22— 
Peterson v. Meehan, 163 A. 7*57, 116 
Conn. 155. 

Ga.—Jackson v. Crimer, 24 S.E.2d 
603, 69 Ga.App. IS—Claxton v. 

Hooks. 23 S.E.2d 101, 68 Ga.App. 
383. 

Ill.—Petersen v. General Rug & Car¬ 
pet Cleaners, 77 N.E.2d 58, 333 Ill. 
App 47. 

Ky.—Kelly v. Marshall’s Adm'r, 120 
S.W.2d 142, 274 Ky. 666. 

W.Va.—'Corpus Juris cited iu Walker 

V. Bedwinek, 170 S.E. 908, 909, 114 

W. Va, 100. 

42 C.J. p 911 note 27 [d] [f], p 1038 
note 65. 

Bookout 

The driver must keep a lookout for 
pedestrians between street crossings. 
Ala.—Ivy V- Marx, 87 So. 813, 205 
Ala. 60. 

Mo.—^Miller v. Williams, 76 S.W.2d 
355. 

Va.—^Dobson-Peacock v. Curtis, 186 
S.E. 13, 1'66 Va. 550. 

W.Va.—Walker v. Bedwinek, 170 S.E. 

908, 114 W.Va. 100. 

Buie denied on city streets 

(1) It has been stated that the 
driver of a vehicle on the streets of 
a city has no reason to anticipate 
the presence of pedestrians between 
intersections.—Matassa v. Economy 
Cab Co.. La.App., 168 So. 239. 

(2) It has also been stated that a 
driver is not charged with knowledge 
that a pedestrian is likely to cross 
the street near the middle of the 
block.—Zalec v. Heckel. 16 A.2d 382, 
340 Pa. 116. 

Sparsely built-up sections 
If there are no intersections or 
crossings in sparsely built-up sec¬ 
tions, a motorist must know that 
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157 A. 339. 102 Pa-Super. 681. 
Pedestrian behind streetcar at custo¬ 
mary crossing 

The driver of a motor vehicle must 
anticipate the presence of pedes¬ 
trians behind a standing streetcar at 
a place where pedestrians are accus¬ 
tomed to cross the street, although 
the place is not a regular crossing.— 
Reynolds v. Grain Belt Mills Co-, 
78 S.W.2d 124, 229 Mo.App. 380. 
Pailure to see not negligence 

(1) Failure of motorist to see pe¬ 
destrian -who, prior to attempt to 
cross street at night, had been sta¬ 
tioned on neutral ground between 
lanes of two-way street at place oth¬ 
er than point where pedestrians usu¬ 
ally stood, did not constitute negli¬ 
gence.—Jones V, American Mut. Lia¬ 
bility Ins. Co., La.App., 189 So. 169. 

(2) So, motorist who had vehicle 
under complete control, has been 
held not negligent in colliding with 
pedestrian crossing street between 
intersections, notwithstanding motor¬ 
ist did not see pedestrian, where mo¬ 
torist’s attention was directed to 
avoiding another pedestrian crossing 
street in front of motorist.—^Robb v- 
Pike, 161 So. 732, 119 Fla. 833. 

71, U.S.—Boston Elevated Ry. v. 

Greaney, C.C.A.Mass., 68 F.’2d 657. 
Ala.—Shafer v. Myers, 112 So. 230, 
215 Ala. 678. 

Conn.—Giannatasio v. Healon, 169 A- 
912, 117 Conn. 696. 

Fla.—^Prior v. Pounds, 151 So. 890, 
113 Fla. 308. 

Ga.—Claxton v. Hooks, 23 S.E. 2d 101, 
68 Ga.App. 383. 

Ill.—Petersen v. General Rug & Car¬ 
pet Cleaners, 77 H.E.2d '58. 333 Ill. 
App. 47. 

Iowa.—Orth v. Gregg, 250 N.W. 113, 
217 Iowa 516. 

La.—^Morgan v. Domino, App., 166 So. 
'208—^Taylor v. Shreveport Yellow 
Cabs, 1'63 So. 737—Johnson v. Zer- 
ingue, App., 151 So. 105—Simpson 
V. Hyde, App., 147 So. 759. 

Me—Rice v. Keene, 151 A. 199, 129 
Me. 489. 

Minn.—Olson v. Evert, 28 N.W.2d 
753, 224 Minn. 528—^Naylor v. Mc¬ 
Donald, 241 N.W. 674, 185 Minn. 
518—Saunders v. Yellow Cab Cor¬ 
poration of Minnesota, 233 N.W. 
599, 182 Minn. 62. 
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prohibiting pedestrians to cross streets except at 
regular crossings, as discussed infra § 470 b, it has 
been held that the driver of a motor vehicle is not 
required to anticipate that pedestrians will violate 
such regulations,72 but the fact that a pedestrian 
violates such a regulation by attempting to cross the 
street between crossings does not relieve the oper¬ 
ator of a motor vehicle of the duty of exercising 
care to avoid injuring him.*^3 

Turning into crossing. Turning or going around 
a street corner has been said to present a legal sit¬ 
uation difficult to deal with, both as to pedestrian 
and driver.While it has been declared that no 
fixed rules, such as those at and between crossings, 
can be laid down where a motor vehicle turns into 
a street,75 the driver of a motor vehicle must make 
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the turn with due regard, not only to pedestrians 
who may be on the regular crossing,76 but also to 
any person lawfully in the highway immediately 
beyond, and close to, the crossing,77 and should, if 
necessary, stop the vehicle.78 It is the duty of mo¬ 
torists who are making turns at intersections to 
bear in mind the fact that a pedestrian in erossing 
a street at an intersection must of necessity give 
more attention to traffic which is in his path or ap¬ 
proaching him from the right or left than to that 
which is approaching diagonally from the rear,7» 
and to assume a large measure of responsibility to 
avoid striking pedestrians.so It has been stated that 
care under the circumstances is the limit to which 
any rule should go,8i and each case must be guided 
by its own facts.3^ 


Mo.—^Pitcher v. Schoch, 139 S.'W.2d 
463, 34-5 Mo. 1184 

Mont.—Autio v. Miller, 11 P.3d 1039, 
9'2 Mont. 150. 

Neb.—^Kauffman v. Pundaburg-, 24i2 N. 

W. 6-58, 123 Neb. 340. 

N.T.—^Pierce v. Armour & Co., 235 N. 
Y.S 532, 226 App.Div. 393, affirmed 
171 N.E. 786, 2'53 N.Y. 568. 

OMo.—Smith v. Zone Cabs, 21 N.E.2d 
336, 135 Ohio St 415. 

Pa.—^Atkinson v. Coskey, 47 A.2d 156, 
354 Pa. 297—Grebe v. Kligerman, 
164 A. 7943, 310 Pa. 60—^Varano v. 
Goodman, 144 A. 74, '294 Pa. Q74, 
62 A.L.R. 1337—Bowman v. Stou- 
man, 141 A. 41, 292 Pa. 293. 
W.Va.—SkafC v, Dodd, 44 S.E.2d 621. 
42 C.J. p 1038 note 66. 

Motorist may not blindly mn down 
any one attempting to cross street 
at point other than at regular pedes¬ 
trian crosswalk. 

La.—^Harrison v. Shreveport Yellow 
Cab Co., App., 142 So. 724. 

Pa.—Prank v. Cohen, 135 A. 624, 288 
Pa. 1321. 

Seeing pedestrian 

(1) Motorist seeing pedestrian 
crossing street between intersections 
must exercise ordinary care to pre¬ 
vent injuring such pedestrian. 

Neb.—^Watters v. McPherson, 4 N-W. 

2d 605, 141 Neb. 607 
Pa.—^Henry v. Butler, 161 A. 656, 
106 Pa.Super. 200. 

(2) Degree of care reoLuired be¬ 
tween crossings depends entirely on 
whether driver saw persons in time 
to avoid hitting them or whether he 
should anticipate their acts when 
they have committed themselves to a 
dangerous position.—Hulmes v. Keel, 

6 A.2d 64, 335 Pa. 117—Purdy v. Ha- 
zeltine, 184 A. 660, 321 Pa. 459— 
Bowman v. Stouman, 141 A. 41, 292 
Pa. 293. 

(3) To hold driver liable for injury 
to pedestrian between crossings, pe¬ 
destrian must have been on highway 
long enough to be seen by careful j 


driver In time to avoid hitting him — 
Zalec V. Pleckel, 16 A.2d 382, 340 Pa. 
116—Purdy v. Hazeltine, 184 A. 660, 
321 Pa. 459—McAvoy v. Kromer, 120 
A. 762, 277 Pa. 196—Buffington v. 
Synder, Com.Pl., 48 Dauph.Co. 30— 
Rowe V. Coopey, Com.Pl., 34 Luz.Leg. 
Reg. 57, affirmed 14 A.2d 76, 339 Pa. 
105. 

Payct that lights blinded vision of 
defendant while driving his automo¬ 
bile increased defendant's duty of 
care towards pedestrian crossing 
street.—Haskell v. Herbert, Me., 48 
A 2d 637. 

Presence of bus station in area 
where pedestrian crossed street held 
not to constitute a special hazard re¬ 
quiring more than ordinary care by 
motorists passing through block in 
which accident occurred.—Fabling v. 
Jones. 114 P.2d 1100, 108 Colo. 144. 

72. Neb.—Doan v. Hoppe, 277 N.W. 
64, 133 Neb. 767, 

Wash.—^Knutson v. McMahan, 68 P. 

2d 1033, 1S6 Wash. 618. 

Buie Inapplicable 

The rule stated in the text does not 
apply to a motorist approaching a 
cross-walk on the wrong side of the 
street.—Bancroft v. Kite, 5 N.W.2d 
196, 142 Neb. 178. 

Motorist may avail himself of pe¬ 
destrian's violation of regulation.— 
Jordan v. Finger, 89 S.W.'2d 183, 19 
Tenn.App. 36'5. 

73. La.—^Iglesias v. Campbell, App., 
'170 So. i265, reinstated 175 So. 145. 

Neb.—^Doan v. Hoppe, 277 N.W. 64, 
133 Neb. 767. 

Ohio.—Smith v. Zone Cabs, 21 N.E.2d 
336, 135 Ohio St 415 
Wash.—^Knutson v. McMahan, 58 P.2d 
1033, 186 Wash, 518. 

42 C.J, p 1038 note 69. 

Begnilation declaratory of general 
law 

A regulation prohibiting pedes¬ 
trians from crossing streets except 
at crossings, but providing that vio- 
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lation thereof shall not excuse the 
motorist from vigilance to avoid in¬ 
jury or ff-om his own carelessnes.*!, 
has been said to be declaratory of 
the general law.—Jordan v. Finger,. 
89 'S.W 2d 183, 19 Tenn.App. 3G5— 
Phillips-ButtorfC Mfg. Co v McAlex- 
ander, 15 Tenn.App. 61S—Elmore v. 
Thompson, 14 Tenn.App. 78. 

74. Pa.—Rhoads v. Herbert, 148 A. 
693, 298 Pa. 622. 

75. Pa.—Rhoads v. Herbert, supra. 

76. Ark.—^Western Union Telegraph 
Co. V. Hinson, 87 ,S.W.2d 66, 191 
Ark. 617. 

Cal—'Cleveland v. Petrusich, 3 F.2d 
384, 117 Cal.App. 71. 

Conn.—Alston v. Consolidated Motor 
Lines, 173 A. 809, 118 Conn. 707 
Pa.—Lane v. Samuels, 39 Ai2d 626, 
350 Pa. 446—Rhoads v. Herbert, 
148 A. 693, 298 Pa. 522—Prisco v. 
Di Fabio, 2 A.2d '576, 133 Pa.Super. 
299. 

77. Conn.—^Alston v. Consolidated 
Motor Lines, 173 A. 899, 118 Conn. 
707. 

Pa.—Rhoads v. Herbert, 148 A. 693, 
298 Pa. 522—Prisco v. Di Fabio, 2 
A.2d 5'76, 133 Pa.Super. 299. 

78. Cal.—Cleveland v. Petrusich, 3 
P.2d 384, 117 CaLApp. 71. 

73. Cal.—Spillers v. Silver, 158 P.2d 
1617, 69 Cal.App 2d 231. 

80- Cal.—Spillers v. Silver, supra. 

81. Pa.—Rhoads v^ Herbert, 148 A. 
693, 298 Pa. 522. 

Buie of keeping to right inapplicable 
Motorist, in making left-hand 
turn, was not guilty of negligence in 
failing to keep automobile close to 
right-hand side of street pedestrian, 
was crossing, since statute providing 
that vehicles shall be kept to right- 
hand side of highway did not apply 
—Frees v. Hosack, Mo.App., 119 S.W. 
2d 460. 

82. Pa.—Rhoads v. Heibert, 148 A. 
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Effect of traffic signals. The driver of a motor | 
vehicle approaching or entering an intersection or j 
crossing owes pedestrians the duty of obeying traf¬ 
fic signals or directions,ajid must exercise or¬ 
dinary care,®4 although it has been declared that a 
driver approaching an intersection or crossing where 
traffic is directed must exercise greater caution to 
avoid injuring pedestrians than where traffic is not 
directed.S5 A signal by automatic light or traffic po¬ 
liceman to proceed does not absolve the driver of a 
motor vehicle from the duty to exercise ordinary 
care for the safety of pedestrians at a known street 
crossing,®6 but in the absence of a statute or ordi¬ 
nance so prescribing, there is not an absolute duty 
on the driver of a motor vehicle approaching a 
crossing, when a traffic signal is in his favor, to 
wait until pedestrians are entirely out of the cross¬ 
ing before driving into the crossing.®^ 

Approaching '^blinker** light. The driver of a 
motor vehicle knows or should know that as he 
approaches a “blinker” light he must exercise cau¬ 
tion.®® Failure to do so and to exercise reasonable 
care in anticipation of pedestrians constitutes neg¬ 
ligence.®® 

c. On Sidewalk 

It Is the duty of the operator of a motor vehicle to 


exercise reasonable care to avoid injuring pedestrians on 
the sidewalk, and the mere fact that a motor vehicle has 
injured a pedestrian on the sidewalk has been held evi¬ 
dence of negligence. 

It is the duty of the operator of a motor vehicle 
to exercise reasonable care to avoid injuring pedes¬ 
trians on the sidewalk,® 0 and the mere fact that a 
motor vehicle has run or been driven onto a side¬ 
walk and has injured a pedestrian thereon has been 
held to be evidence of negligence.®^ Even though 
the wheels of the vehicle do not actually mount the 
sidewalk, the driver is under a duty so to manag'e 
his vehicle that a part thereof will not project over 
the sidewalk and injure a pedestrian thereon.®® 

§ 390. Persons Holding Onto Vehicle 

The operator of a motor vehicle, who knows that per¬ 
sons are holding onto his vehicle, is bound to exercise 
reasonable care, under the circumstances, for their safety. 

The operator of a motor vehicle, who knows that 
persons are holding onto his vehicle, is bound to 
exercise reasonable care, under the circumstances, 
for their safety.®® Where a person is holding onto 
a motor vehicle in an effort to prevent the opera¬ 
tor from leaving the scene of an accident, in vio¬ 
lation of law, the operator is under a duty not to 
start his car.®^ 


693, 298 Pa. 5'22—^Pnsco v. Di Fa- 
bio, 2 A.2d 576, 133 Pa.Super. 299. 

83. Ky.—^Lieberman v. McLaughlin, 
26 S.W.2d 753, 233 Ky. 763. 

Right of way at crossing see supra 
§ 388. 

84. Isr.D—^Blackstead v. Kent, 247 N. 
W. 607, 63 N.D. 246. 

85. Mo.—Foulks V. Lehman, App., 17 
S.W.2d 994. 

86. Ohio.—Martinovich v. E. R. 
Jones Co., 19 N.E.2d 95i2, 135 Ohio 
St. 137. 

Pa.—^MacDougall v, American Ice Co., 
176 A. 428, 317 Pa. 222—Ferguson 
v. Charis, 170 A. 131, 314 Pa. 164. 
Driving recklessly over crossing 
regardless of pedestrian's rights is 
not justified by direction of traffic of¬ 
ficer to proceed.—McGurk v. Belmont, 
146 A. 539, 297 Pa. 192. 

87. Ohio.—^Martinovich v. E. R. 
Jones Co., 19 ]Sr.E.2d 952, 135 Ohio 
St. 137. 

88. ISr.J— Melnyk v. Ellis, 156 A. 281, 
9 N.J.Misc. 986. 

89. N". J.—Melnyk v Ellis, supra. 

90. Cal.—Cook V. Sanger, 293 P. 
794, 110 Cal.App. 90. 

Conn.—McDowell v. Federal Tea Co., 
.-23 A.2d 512, 128 Conn. 437—Fitz¬ 
gerald V. Savin, 174 A. 177, 119 
Conn. 63—Mitnick v. Whalen 

Brothers, Inc., 163 A. 414, 11-5 Conn. 


650—Gates v. Crane Co., 139 A. 
782, 107 Conn. 201—Smart v. Bis- 
sonette, 138 A. 365, 106 Conn. 447. 
N.Y.—^Longshore v. Albany Garage 
Co., 1 N.T.S.2d 400, 253 App.Div. 
77-5, affirmed 16 NE.2d 103, 278 
N.Y. 562—^Danielson v. Olson, 275 
nsr.Y.S. 814, 243 App.Div. 527, 
Ohio.—Riegel v. Oakwood St. Ry. Co., 
App., 42 N.Edd 676. 

Or.—Maletis v. Portland Traction 
Co., S3 P.2d 141, 160 Or. 30. 

Pa.—Hahn v. Anderson, 192 A. 489, 
326 Pa. 463. 

42 C.J. p 1038 note 70. 

Duty toward pedestrians in crossing 
sidewalk on entering or leaving 
private premises see supra § 346. 

91. Mo.—Rogles v. United R. Co., 
232 S.W. 93. 

42 C.J. p 1039 note 72. 

Res ipsa loquitur see infra § 509 et 
seq. 

92. Ohio.—^Riegel v. Oakwood St. 
Ry. Co., App., 42 N.E.i2d 07-6. 

42 C.J. P 1039 note 75. 

Injury to pedestrian by load project¬ 
ing beyond vehicle see supra § 
348. 

Bus not specially privileged 

Fact that a bus company, by its 
franchise, was accorded certain privi¬ 
leges as to use of zones in streets 
for taking on and discharging pas¬ 
sengers from company's busses did 
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not give the company a right to in¬ 
fringe upon space reserved for those 
who might properly he using side¬ 
walks; nor did fact that, under an 
ordinance, company was required to 
stop its busses within three feet 
from curb authorize company to have 
any part of its busses off the street. 
—Riegel v. Oakwood St. Ry. Co., 
supra. 

93- Ind.—^Daugherty v. Hunt, 38 N. 
E.2d 250, 110 Ind.App. 264. 

Iowa.—Samuelson v. Sherrill, 280 N. 

W. 596, 225 Iowa 421. 

N.Y.—^Kyff V. Grand Central Wicker 
Shop, 261 N.Y.S. 548, 237 App.I>iv. 
539. 

Persons in or on vehicle see Infra 
§§ 397-401. 

Sleds hooked to vehicle 

(1) A motorist who knew that boys 
had hooked their sleds on rear of his 
automobile had duty, while traveling 
over uneven and icy city street, to 
exercise such reasonable care and 
prudence for their safety as a rea¬ 
sonably careful and prudent person 
would exercise under like or similar 
circumstances.—Samuelson v. Sher¬ 
rill, '280 N.W. 596, 225 Iowa 421. 

(2) Persons coasting or sledding 
generally see infra § 393. 

94- N.Y.—Brodsky v Rieser, 186 N. 
Y.S. 841, 19-5 App.Div. 557, 

42 C.J. p 1040 note 76. 



§ 391 

§ 391. Persons Working in or on Highways 

a. In general 

b. Persons constructing or repairing 

highway or street 

c. Persons working on motor vehicle 
a. In General 

The operator of a motor vehicle must exercise rea- 
sonabie care with respect to persons working in or upon 
the highways. 

The operator of a motor vehicle must exercise 
reasonable care with respect to persons working in 
or upon highways,95 such as linemen,96 traffic offi¬ 
cers,97 streetcar conductors,98 street sweepers and 
cleaners,99 persons sweeping snow from car tracks,^ 
and street railway track workers^ or repairmen.9 
It is the duty of the operator to keep a lookout for 
such persons,4 sound a signal of his approach when 
this is necessary,5 travel at a speed which is rea¬ 
sonable and safe in view of their presence upon the 
highway,® have his car under such control that he 
can avoid injuring them,7 and he may be required 
to stop under some circumstances.® The circum¬ 
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stance that such persons must devote their atten¬ 
tion to the duties which they are performing, and 
hence cannot be as vigilant as ordinary pedestrians 
having no duties beyond looking to their own safe¬ 
ty, is properly taken into consideration in determin¬ 
ing whether reasonable care has been exercised as 
to such persons.9 

Regulations governing the right of way between 
vehicles and pedestrians do not apply in the case of 
one who is working on the street.^® 

b. Persons Constructing or Repairing Highway 
or Street 

The operator of a motor vehicle traveling along a 
highway or street under construction or repair is required 
to exercise reasonable care under the circumstances for 
the safety oT workmen engaged in such construction op 
repair. 

The operator of a motor vehicle traveling along 
a highway or street under construction or repair 
is required to exercise reasonable care under the 
circumstances for the safety of workmen engaged 
in such construction or repair.ll He is bound to 
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95 . Ill.—^Leoni v. McMillan, 6 N.E. 

2d 742, 287 Ill.App. 579. 

Pa.—Peters v. Schroeder, 138 A. 755, 
290 Pa. 21-7. 

42 C.J. p 1040 note 77. 

BeasonatUy prudent person 
If motorist saw, or reasonably 
could have seen, rope stretched 
across highway between truck on 
one side and workman on other, mo¬ 
torist who struck rope and injured 
workman was bound to exercise care 
of reasonably prudent person, even 
though workman’s act in stretching 
rope constituted negligent nuisance. 
—Hill V. Way, 168 A. 1, 117 Conn. 369. 
Operator held not negligent 

(1) In general.—Central Sur. & Ins. 
Corp. V. Van Trier, L.a.App., 35 So.2d 
275. 

(2) Automobile driver, without 
knowledge of manhole in street or 
presence thereby of man making 
sewer repairs while darkness was 
rapidly approaching on winter even¬ 
ing, was held not negligent in failing 
to see and avoid striking him.—^Staib 
v. Tarbell, i273 N.W. 652, 65 S.D. 304. 

96. Cal.—^Warnke v. Griffith Co., 24 
P.2d 683, 133 Cal.App. 481. 

97. Ky.—^Louisville Ry. Co. v. Of- 
futt's Adm’x, 55 S.W.2d 391, 246 
Ky. 608. 

42 C.J. p 1040 note 78. 

98. N.J.—^Hammond v. Morrison, 100 
A. 154, 90 N.J.Law 15. 

42 C.J. p 1040 notes 4-7. 

99. Mass.—Connolly v. Eby, 73 l^.E. 
2d 848, 321 Mass. 396. 


N.J.—^Lozio V. Perrone, 168 A. 764, 
111 N.J.Law 549. 

42 C.J. p 1040 note 79. 

1. Wash.—Morrison y. Conley Taxi¬ 
cab Co., 1'62 P. 365, 94 Wash. 436. 

2. Mo.—Hutt V. C. J. Harris Lum¬ 
ber Co., App., 1253 S.W. 47i2. 

42 C.J. p 1040 note 81. 

3. Pa.—'Cecola v. 44 Cigar Co., 98 A. 
775, 253 Pa. 623. 

42 C.J. p 1040 note 82. 

4. Cal.—Woods V. Wisdom, 24 P.2d 
863, 133 CaLApp. 694. 

Ill.—Leonl V. McMillan, 5 N.E.2d 742, 
'287 IlLApp. 579. 

N.J.—Lozio V. Perrone, 168 A. 764, 
111 N.J.Law 549. 

Iowa.—^Rebman v. Heesch, 288 N.W. 
695, 2127 Iowa 566. 

42 C.J. p 1040 note S3. 

Duty to keep lookout generally see 
supra S 284. 

5. Cal.—^Woods v. Wisdom, 24 P.2d 
863, 133 Cal.App. 694. 

Ill.—Leoni v. McMillan, 6 N.E.2d 
742. 287 IlLApp. 579. 

N.J.—Lozio V. Perrone, 168 A 764, 
111 N.J.Law 649. 

42 C.J. p 1040 note 84. 

Duty to sound signal or warning of 
approach generally see supra § 288. 

6. Cal.—King V. Green, 94 P. 777, 7 
Cal.App. 473. 

42 C.J. p 1040 note 85. 

Speed generally see supra §§ 290 h299. 

7. Ill.—^Leoni v. McMillan, 6 N.E.2d 
‘742, 287 IlLApp. 579. 

La.—Latham v. Umbach, 3 LaApp. 
301. 

Control generally see supra fi 290. 
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8. Mass.—Connolly v. Eby, 73 N.E. 
2d 848, 321 Mass. 39'5. 

Duty to stop generally see supra § 
292. 

9. Tenn.—Ledford v. Southeastern 
Motor Truck Lines, App., 200 S.W. 
2d 981. 

Utah.—Reid v. Owens, 93 P.2d 680, 
98 Utah 60, li2'6 A.L.R. 55 . 

42 C.J. p 1040 note 87. 

10 . Wash.—Mathewson v. Olmstead, 
!218 P. 226, 126 Wash. 269. 

42 C.J. p 1040 note 89. 

11. Cal.—Jones v. Hedges, 12 P.2d 
111, 123 Cal App. 742. 

Iowa.—Rebmann v Heesch, '288 N.W. 
695, 1227 Iowa 566. 

N.'C.—Murray v. Atlantic Coast Line 
R. Co, 11 S.E.2d 326, 218 N.C. 392. 
Pa.—Peters v. Schroeder, 188 A. 755, 
!290 Pa. 217. 

Vt.—Rush V. Cody, 178 A 891, 107 
I Vt. 326. 

42 C.J. p 1041 note 97. 

Greater degree of care 
It has been held that the operator 
owes the workmen who are engaged 
in the repair work a greater degree 
of care and vigilance than would be 
required of him with respect to ordi¬ 
nary pedestrians.—Chaney v. Moore, 
134 'S.E. 204, 101 W.Va 621, 47 A.L.B. 
800—42 C.J. p 1040 note 93. 
Highway not open to ordinary traffic 
Motorist upon highway not open to 
ordinary traffic, knowing that work¬ 
men were engaged in construction, 
must exercise care not to injure 
workmen proportionate to the danger 
inherent In the situation—Viretto v. 
Tricarico, 165 A. 345, 116 Conn. 718. 
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observe extraordinary conditions existing along the 
way,^2 and to take notice of a sign advising travel¬ 
ers that the portion of the highway on which they 
are about to enter is under repair,13 or of the fact 
that workmen are engaged in repairing the road or 
street ahead.i^ He should keep a reasonably care¬ 
ful lookout,15 sound a warning,!® approach and pass 
the place where the workmen are employed at a 
rate of speed which is reasonable in view of the 
situation,l7 and keep his car under such control that 
he may avoid injuring any of the workmen.i® 

Regulations. Reasonable regulations governing 
travel on roads under construction may be adopted 
for the purpose of protecting the traveling public 
and those who are engaged in such construction 
work. 13 

c. Persons Working on Motor Vehicle 

The operators of motor vehicles are bound to use rea¬ 
sonable care to avoid injury to persons working on or 
about other motor vehicles standing in the highway. 

As a traveler has the right to make reasonable 

12. W.Va.—'Chaney v. Moore, 134 S-. 19. 

E. 1204, 101 W.Va. 621, 47 AX.H. ‘ 

300. 

13. W.Va.—^Chaney v. Moore, supra. 

14. Pa.—Golden v. Kill, 81 Pa. Super. 

128. 

15. Iowa.—^Rehman v. Heesch, 288 N. 

W. 695, 227 Iowa 56-6. 

N.C.—Murray v. Atlantic Coast Line 
R. Co., 11 S.E.'2d 326, 218 N.C 392. 

10. Iowa.—^Rehmann v. Heesch, 288 
N.W. 69-5, 227 Iowa 566. 

W.Va.—Chaney v. Moore, 134 S.E. 204, 

101 W.Va. 6i21, 47 A.L.R. 800. 

The statutory provlsiou that it 
shall not apply to persons and motor 
vehicles while actually engaged in 
work on surface of highway did not 
exempt truck driver from using horn 
while on used highway, from which 
he was hacking onto highway under 
construction, if required in exercise 
of ordinary care for safety of laborer 
under circumstances.—Rebmann v. 

Heesch. 288 N.W. 695, 227 Iowa 566. 

17. Cal.—Jones v. Hedges, 12 P.2d 
111, 123 Cal.App. 742. 

4'2 C.J. p 1041 note 9*5. 

18. N.C.—^Murray v. Atlantic Coast 
Line R. Co.. 11 S.E.2d 326, 218 N.C. 

392. 

W.Va. — Chaney v. Moore, 134 S.E. 

'204, 101 W.Va. 621, 47 A.L.R. 800. 

Constnictlon not In progress 
Motorist on street in the evening 
was not bound to have automobile 
under control appropriate for antici¬ 
pated presence of workmen, where 
construction was not in progress.— 

Zupanick v. Fielding, 158 A 881, 114 
Conn. 345. 


use of the highway for examination or repairs of 
his motor vehicle while traveling,^3 and it is a law¬ 
ful use of the highway to render assistance thereon 
to a wrecked or disabled motor vehicle,^! the oper¬ 
ators of other motor vehicles are hound to use rea¬ 
sonable care to avoid injury to persons working on 
or about vehicles standing in the highway,22 even 
though they have placed themselves in a dangerous 
position.33 

§ 392. Persons Boarding or Alighting from 
Streetcar or Other Vehicle 

a. Streetcars 

b. Other vehicles 

a. Streetcars 

(1) In general 

(2) Governmental regulations 
(1) In General 

The operator of a motor vehicle is required to exercise 
ordinary or reasonable care, commensurate with the cir- 

Farmers’ Co., 37 P.2d 1025, 98 Mont. 
48. 

21. Mich.—^Edison v. Keene, 247 N. 

W. 757, 262 Mich. 611— Corpus 

Juris cited in Bowmaster v. Wil¬ 
liam H. De Free Co., 242 N.W. 
744, 258 Mich. 538. 

Mont.— Ck>rpas Juris cited iu Fulton 
V. Chouteau County Farmers' Co., 
37 P.'2d 1025, 1030, 98 Mont. 48. 

42 C.J. p 1041 note 99. 

Pushing automobile along highway 
when fuel supply became exhausted 
may be regarded as legitimate use of 
road.—^Holman v. Uglow, 3 P.2d 120, 
137 Op. 3-58, followed in Hayes v. 
Uglow, 3 P.2d 1'26, 137 Or. 373. 

22. Cal.—^White v. Davis, 284 P. 
1086, 103 Cal.App. 631. 

Mich.—Botbyl v. Mackus, '246 N.W. 
158, 261 Mich. 1'50. 

Mont.— Corpus Juris cited in Pulton 
V. Chouteau County Farmers’ Co., 
37 P.2d 1025. 1030, 98 Mont. 48. 

4'2 C.J. p 1041 note 1. 

Attaching chain to wheel 

Driver of automobile sliding down 
snow-covered hill into one attaching 
chain to wheel of truck, driver of 
which had attempted to climb hill, 
was held not negligent in also mak¬ 
ing the attempt.—Dahlman v. Petro¬ 
vich, 161 A. 550, 307 Pa 298. 
Defendant or his driver held not neg¬ 
ligent 

N.C.—Warner v. Lazarus, 47 S.E.2d 
496, 2129 N.C. 27. 

23. Cal.—Graybiel v. Auger, 222 P. 
635, 64 CaLApp. 679. 

Mont.— Corpus Juris cited in Fulton 
V. Chouteau County Farmers' Co., 
37 P.2d 1025, 1030, 98 Mont. 48. 


Mont.—Koppang v. Sevier, 75 P. 
2d 790, 106 Mont. 79. 

Warning card 

(1) The statute empowering high¬ 
way commission to make and enforce 
reasonable regulations for protection 
of traveling public on roads under 
construction authorized procedure 
whereby motorists entering on road 
which was being oiled were handed 
card warning them of dangers and 
returned card at opposite end of con¬ 
struction work.—^Koppang v. Sevier, 
supra. 

(2) A truck driver who was hand¬ 
ed such a card on entering part of 
road under construction was charged 
with knowledge that he was travel¬ 
ing in restricted zone, and hod no 
right to assume that flagman whom 
he struck had been removed.—Kop¬ 
pang v. Sevier, 75 P.2d 790, 10'6 Mont. 
79. 

20. Iowa.—^Albrecht v. Waterloo 
Const. Co., 257 N.W. 183, 218 Iowa 
1'205. 

Mont.—Ck>rpus Juris cited in Morton 
V. Mooney, 33 P.2d 262, 264, 97 
Mont. 1. 

Or.—Corpus Juris cited lu Holman v. 
Uglow, 3 P.2d 1'20, 123, 137 Or. 
358. 

42 C.J. p 1041 note 98. 

Proper position on highway of dis¬ 
abled vehicle or vehicle stopped for 
repairs see supra §§ 331, 332. 
Motorist exercising reasonable caxe 
In case of breakdown, collision, 
or other accident, motorist exercising 
reasonable care may use highway for 
purpose of inspection or necessary 
repair where his car is unable to pro¬ 
ceed.—Fulton V. Chouteau County 
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cumstances, to avoid injury to persons moving to or from 
streetcars. 

The operator of a motor vehicle is required to 
exercise ordinary or reasonable care,24 commensu¬ 
rate with the circumstances,25 to avoid injury to 
persons moving" to or from streetcars when ap¬ 
proaching or passing a streetcar which has stopped 
to take on or discharge passengers^s at a regular 
stopping place,27 or which is slowing down pre¬ 
paratory to a stop28 or starting up again after mak¬ 
ing a stop.29 

Under such circumstances a driver is bound to 
anticipate the presence on the street of persons^O 

waiting for,8l boarding,22 or alighting from,23 the 
car, or crossing the street for the purpose of board¬ 


ing the car,34 reaching the sidewalk after alighting 
therefrom,35 or effecting a transfer from one car 
to another, at a transfer point.36 He must keep a 
lookout for any such persons,37 keep his car under 
proper control,38 travel at a speed which is reason¬ 
able in view of the situation,39 sound a signal of 
his approach when this is reasonably necessary,40 
and he should not pass the streetcar if passing 
would imperil persons boarding or alighting from 
it.4t These duties as to care exist at common law 
and are independent of any statutory require¬ 
ments. 4 2 

The operator of a motor vehicle who has been 
following a streetcar is bound to anticipate that it 
may stop at a usual stopping place,43 especially 


24. Ill —Raimondi v. Ziffrin Truck 
Lines, 70 N.E.'2d 221, 329 Ill.App. 
650. 

La,—'Cuccia v. White Top Gabs, App , 
'6 So.2d 358. 

Mo.—Welp V. Bogy, 8 S.W-2d 599, 
320 Mo &72. 

N.J.—^Poole V. Twentieth Century 
Operating Co., 1 A.2d 389, 121 IST.J. 
Law 244 

Pa—Derncotte v. Ulitsky, 45 A.2d 5, 
353 Pa. 309. 

42 C.J. p 1043 note 23. 

Anticipatory care 
A motorist has a duty to use an¬ 
ticipatory care in passing a streetcar 
or bus when it is temporarily stand¬ 
ing while passengers are boarding 
or alighting from it in view of likeli¬ 
hood that those alighting or hasten¬ 
ing to get aboard will place them¬ 
selves in path of passing automobile. 
—Ross V. West, Miss., 30 So 2d 310. 

25. Me.—-House v. Ryder, 1'50 A. 48'7, 
li29 Me. 13-5. 

Commensurate with danger 
Me.—^House v. Ryder, supra, 
liztra precaution 

La.—^Hodges v. Davis, 7 La.App. 327. 
Great care 

Cal.—Ladas v. Johnson's Black & 
White Taxicab Go.. 110 P.2d 449. 43 
Cal.App 2d 223—McGarry v. Coyle, 
7 P.2d 312, 120 Cal.App. 182. 

42 C.J. p 1042 note li2. 

Utmost caution 

Or.—^Nisley v. Sawyer Service, Inc., 
1261 P. 890, 123 Or. 293. 

28. Cal.—Ladas v. Johnson’s Black 

6 White Taxicab Co., 110 P.2d 449. 
43 Cal.App. 223—^McGarry v. Coyle, 

7 P.2d 312, 120 Cal.App. 182. 

Me.—House v. Ryder, 1*50 A. 487, 129 
Me. 135. 

Miss.—^Ross V. West, 30 So.2d 310. 

Pa.—Bert v. Walker, 21 A.'2d 488, 
146 Pa..Super. 50. 

42 C.J. p 1042 note 8. 

27. Cal.—^Ladas v. Johnson’s Black 
& White Taxicab Co., 110 P.2d 449, 


43 Cal.App 2d 223—McGarry v. 
Coyle. 7 P.2d 312, 120 Cal.App. 182. 
42 C.J. p 1042 note 9. 

28. K.J.—Trimboli v. Public Service 
Co-ordinated Transport, 168 A. 572, 
111 N.J.Law 481. 

42 C.J. p 10412 note 10. 

29. X.T.—Slemfeld v. Willison, 162 
NT.S. 472, 174 App.Div. S42. . 

42 C.J. p 1042 note 11. 

30. Cal —Morgan v. Los Angeles 
Rock &, Gravel Corporation, 287 P. 
152, 105 CaLApp. 224. 

31. Pa—Schweitzer v. Quaker City 
Cab Co., 112 A. 442, 269 Pa. 291. 

4'2 C.J. p 1042 note 13. 

32. Miss.—^Ross V. West, 30 So.2d 
310. 

Ohio.—^Whitford v. Stewart, 17 Ohio 
N.P.N.-S. 81. 

33. Cal.—Coursault v. Schwebel, 5 P. 
2d 77, 118 Cal App. 259. 

42 CJ. p 1042 note 15. 

34. N.J.—Poole V. Twentieth Cen¬ 
tury Operating Co., 1 A.2d 389, 121 
N.J Law 244. 

42 C.J. p 1042 note 16. 

35. Cal.—^Vedder v. Bireley, 267 P. 
724, 92 Cal.App. 62. 

La.—Hodges v, Davis, 7 La".App. 327. 
Me.—House v. Ryder, 150 A. 487, 129 
Me. 135. 

42 C.J. p 1043 note 17. 

Passing behind, streetcar 

The operator of an automobile who 
IS passing a street car on the side 
opposite that from which passengers 
alight must anticipate that a passen¬ 
ger may pass behind the car to the 
side on which he is. 

Cal.—Ladas v. Johnson's Black & 
White Taxicab Co., 110 P.2d 449, 
43 Cal.App. 2d 223—McGarry v. 
Coyle, 7 P.i2d 312, 120 Cal.App. 182 
Me.—^House v. Ryder, 1'50 A. 487, 129 
Me. 13'5. 

42 C.J. p 1043 note 17 [a]. 

36. Or.—^Marsters v. Isensee, 192 P. 
907, 97 Or. 567. 
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37. La.—Cuccia v. White Top Cabs, 
App., 6 So.2d 358. 

N.J.—Tnmboli v. Public Service Co¬ 
ordinated Transport, 168 A. 572, 111 
NJ.Law 481. 

42 C.J. p 1043 note 19. 

38- Cal.—Ladas v. Johnson’s Black 
& White Taxicab Co, 110 P.2d 449, 
43 Cal. App.2d 223—McGarry v. 
Coyle. 7 P 2d 31i2, 120 Cal.App. 
182—Vedder v. Bireley, 267 P. 724, 
92 Cal App. 52. 

La—^Cuccia v. White Top Cabs, App.. 
•6 So.2d 358—Murphy v. Gladney’s, 
Inc., 124 So. 780, 12 La.App. 442. 
N.J —^Poole V. Twentieth Century Op¬ 
erating Co., 1 A 2d 389, li21 N.J. 
Law 244—Landra v Marone, 144 
A. 565, 105 NJLaw 405. 

Pa.—Bert v. Walker, :21 A.2d 488, 146 
Pa'Super. 50. 

42 C.J. p 1043 note 20. 

Weight and brakes 
Truck driver’s duty was to con¬ 
sider truck's weight and brakes.— 
Morgan v. Los Angeles Rock & Grav¬ 
el Corporation, 287 P. 152, 105 Cal. 
App. 224 

39. La.—Cuccia v White Top Cabs, 
App., 6 So 2d 358. 

4i2 C J. p 1043 note 21. 

40. Cal —Ladas v. Johnson’s Black 
& White Taxicab Co., 110 P 2d 449, 
43 Cal.App. 2d :223—McGarry v. 
Coyle, 7 P.2d 312, 120 Cal.App. 182 

Ind.—-Conner v, Jones, 69 N.E.2d 577, 
116 Ind App. 660, rehearing denied 
60 N.E.2d 354, 115 Ind.App. 660. 

La,—Dimm v. Checker Cab Co., 120 
So 797, 10 La.App. 20. 

N.J.—Trimboli v. Public Service Co¬ 
ordinated Transport, 168 A. 572, 
111 N J.Law 481. 

42 C.J. p 1043 note 22. 

41. Tenn.—^Driver v. Am, 6 Tenn 
Civ.App. 582. 

42. R.I.—^Marsh v. Boy den, 82 A. 
393, 33 R.I. 519, 40 L.R.A.,N.S., 582. 

42 C.J. p 1044 note 25. 

43. Cal.—^Koehl v. Carpenter, 191 P. 
43, 47 Cal.App. 642. 
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where he has seen it make several stops at other 
stopping places.44 While the operator is not, in the 
absence of any regulation making such a require¬ 
ment, under an absolute duty to stop in all cases 
when near a streetcar which has stopped,^5 it is his 
duty to have his vehicle under such control that he 
can stop it if it becomes necessary,46 and the cir¬ 
cumstances of a particular case may impose on him 
a duty to stop.'*'^ 

A person who is operating his motor vehicle with 
reasonable care is, however, entitled to assume that 
persons approaching, entering, or leaving streetcars 
will exercise ordinary care for their own safety,^^ 
and it has been held that he is not under a duty to 
anticipate that persons will alight from a moving 
streetcar at a place other than a regular stopping 
place,that one waiting for a streetcar, on the 
sidewalk in plain daylight with an unobstructed 
view, will step from the sidewalk in front of his 
automobile after he has signaled his approach, 
that one who has alighted from a streetcar and is 
standing in a place of safety will suddenly move in¬ 


to a position of danger,or that persons may cross 
the street in front of him for the purpose of board¬ 
ing streetcars where the place is not a crossing, al¬ 
though persons leaving or intending to board street¬ 
cars cross there, and there is no streetcar pres¬ 
ent. ^2 

(2) Governmental Regulations 

statutory or other governmentaf regulations frequent¬ 
ly impose special duties on the operators of motor ve¬ 
hicles when they are in the vicinity of streetcars which 
have stopped or are about to stop to receive or discharge 
passengers. 

Statutory or other governmental regulations fre¬ 
quently impose special duties on the operators of 
motor vehicles when they are in the vicinity of 
streetcars which have stopped or are about to stop 
to receive or discharge passengers.^2 By virtue of 
such regulations, the operator may be required to 
bring his vehicle to a stop^** whenever he is ap¬ 
proaching or overtaking such a streetcar^-S or trav¬ 
eling in the same direction,^6 to sound a signal of 
his approach, 57 to keep within a reasonable or pre¬ 
scribed slow rate of speed,58 to slow down or stop 


Mo.—Bongner v. Zeigenhein, 147 S.W. 
IS'2, 165 Mo.App. 328. 

44. Mo.—^Bongner v. Zeigenhein, su¬ 
pra. 

45. Iowa.—Walmer-Roberts v. Hen¬ 
nessey. 181 N.W. 798, 191 Iowa 86. 

42 C.J. p 1045 note 29. 

46. N.J.—^Landra v. Marone, 144 A. 
5'65, 10‘5 N J.Law 40-5. 

42 C.J. p 104'5 note 30. 

47. Cal.—Bence v. Teddy’s Taxi, 29'7 
P. 128, 112 Cal.App. 636. 

Me.—^House v. Ryder, 150 A. 4S7, 129 
Me. 135. 

N.J.—Landra v. Marone, 144 A. 665, 
105 N.J.Law 405. 

42 C.J. p 1045 note 31. 

48. Cal.—^Heaney v. Madden, 227 P. 
2i21, 67 Cal.App. 145. 

4'2 C.J. p 1045 note 32. 

49. N.J.—Horowitz v. Gottwalt, 

Sup., 102 A. 930. 

42 C.J. p 1045 note 33. 

50. La.—Collier v. Frank Varino & 
Co., 96 So. 500, 153 La. 636. 

51. La.—Shelley v Waguespack, 100 
So. 417. 156 La. 256. 

42 C.J. p 1045 note 35. 

52. Pa.—Watson v. Lit. 135 A. 631, 
288 Pa. 175. 

53. U.S.—Wawin Coal Co. v. Orr, C. 
C.AMinn., 33 F.2d 27. 

Ill.—Mulligan v. Andel, 245 Ill.App. 
13i2. 

Tex.—^Hilliard v. Murdock, Civ.App., 
20 S.W.2d 1070, error refused. 
Wash.—Leod v. Kjos, 274 P. 180, 160 
Wash. 637. 

42 C.J. p 1045 note 37. 


Purpose of statute 

The statute prohibiting motorists 
from passing beyond rear door of 
stopped streetcar where there is no 
marked safety zone is for the pro¬ 
tection of alighting passengers and 
founded on a recognition that pas¬ 
sengers alighting from streetcar in 
exercise of ordinary care are re¬ 
quired to give close attention to car 
steps in descending and to proceed 
at least sufficient distance therefrom 
to be clear when streetcar started.— 
Stewart v Connolly, 128 P.2d 894, 54 
Cal.App.2d 352. 

Statute iuapplicahle 

A statute has been held inapplica¬ 
ble where railway car is not travel¬ 
ing on rails embedded or placed in 
center of public highway.—Trout’s 
Adm’r v. Ohio Valley Electric Ry. 
Co, 43 S,W.2d 507, 241 Ky. 144. 
Decrea.siiLg speed 

It has been held that streetcar, de¬ 
creasing speed some distance before 
reaching intersection, is not neces¬ 
sarily "about to stop,” within stat¬ 
ute.—^Pierce v. Sanden, C.C.A.Minn., 
29 F.2d 87. 

54. U S.—Wawin Coal Co. v. Orr, C. 
C.A,Minn., 33 Fi2.d 27—Pierce v. 
Sanden, C.C.A.Minn., 29 F.2d 87. 
Cal.—^Stewart v. Connolly, 128 P.2d 
894, 54 Cal.App.2d 352, 

La.—Mathes v. Schwing, 125 So. 121, 
169 La. 272. 

Minn.—^Hall v. Minneapolis St. Ry. 

Co., 26 N.W.2d 178, i223 Minn. 243. 
Ohio.—Denardo v. Pravc, 168 N.E. 

225, 32 OhioApp. 445. 

Tex—Hilliard v. Murdock, Civ.App., 
20 S.W.2d 1070, error refused, 
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Wash.—Wright v. Zido, 27i6 P. 542, 
151 Wash. 486. 

42 C J. p 1045 note 39. 

Other than regular stopping place 
Duty to stop behind streetcar is 
not diminished by streetcar’s stop¬ 
ping at other than regular stopping 
place.—^Lacks v. Wells, 44 S.W.2d 

154, 3:29 Mo* 327. 

/ 

55. TJ.S.—Wawin Coal Co. v. Orr, C. 
C.A.Minn. 33 F.2d 27. 

Cal.—Stewart v. Connolly, 128 P.2d 
894, 54 Cal.App.2d 352. 

Ohio.—^Denardo v. Pravc, 168 N.E. 

225, 32 Ohio App. 445. 

Wash.—Wright v. Zido, 276 P. 542, 
151 Wash. 486. 

4'2 C.J. p 1046 note 40. 

Traveling beside streetcar 

Automobile, traveling beside street¬ 
car, IS not "approaching” it, with¬ 
in statute requiring driver to stop 
stated distance behind it; such stat¬ 
ute contemplates a vehicle coming 
from behind streetcar.—Pierce v. 
Sanden, C.C.A.Minn., '29 F.2d 87. 

56. Mo.—^Lack V. Wells, 44 S.W.2d 
154, 329 Mo. 327. 

42 C.J. p 1046 note 41. 

57. Mass.—Simonson v. Angel, 152 
N.E. 52, 256 Mass. 256. 

42 C.J. p 1046 note 42. 

58. Cal.—Gonnermann v. Roberts, 
1248 P. 749, 78 Cal.App. 378. 

Mont—Hill V. Haller. 90 P.2d 977. 
10 S Mont. 251. 

N.J.—Poole V. Twentieth Century Op¬ 
erating Co., 1 A.2d 389, 121 N.J. 
Law 244. 
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if necessary,^® to refrain from passing the car®® 
until it has started again and any passengers who 
have alighted therefrom have got safely to the side 
of the road,®i or to refrain from approaching or 
passing within a specified distance of the car®^ or 
on the side on which passengers are being received 
or discharged.®^ 

Such regulations are in derogation of the com¬ 
mon law,®4 at least to the extent that they impose 
duties beyond those required by due care under the 
circumstances, and cannot be extended by construc¬ 
tion beyond the intention expressed in the language 
used.®® The regpilations must be obeyed by the op¬ 
erator of a motor vehicle if he is to escape liabili¬ 
ty,®® and, in some jurisdictions, noncompliance with 
the regulations is regarded as negligence per se,®*^ 
while in others, it is regarded as evidence of neg¬ 
ligence.®® Compliance with a regulation does not 
relieve the operator of a motor vehicle from exer¬ 
cising the care required by law.®® 

Safety zones. Regulations, requiring motor vehi¬ 
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cles to be brought to a stop when streetcars have 
stopped or are about to stop to take on or discharge 
passengers, sometimes except from their operation 
places where safety zones have been established.70 
Where a regulation does not define safety zones, 
the question what is a safety zone must depend to 
some extent on the circumstances,,and it cannot 
be held, as a matter of law, that a particular space 
or passenger landing is or is not a safety 2one.72 

b. Other Vehicles 

It is the duty of the operator of a motor vehicle, when 
approaching another vehicie standing in the highway, to 
observe whether there are persons boarding or alighting 
therefrom, and to exercise ordinary or reasonable care 
to avoid injuring any such person. 

It is the duty of the operator of a motor vehicle, 
when approaching another vehicle standing in the 
highway, to observe whether there are persons 
boarding or alighting therefrom,73 and to exercise 
■ordinary or reasonable care to avoid injuring any 
such person.74 What constitutes reasonable care in 


&9. Minn.—Johnson v. Young-, 149 N. 

W. 940, 12T Minn. 462. 

42 C J. p 1046 note 44. 

60. Ga.—^Hirsch v. Plowden, 134 S.E. 
833, 35 Ga.App, 763. 

42 C.J. p 104'6 note 45. 

Bexnaixi standing' 

Under some statutes, the vehicle 
must remain standing until all pas¬ 
sengers have boarded the streetcar 
or on alighting have reached a place 
of safety.—'Stewart v. Connolly, 128 
P.2d 894, '54 Cal.App.2d 35i2. 

61. Pa.—^Prankel v. Norris, 97 A. 
104, 252 Pa. 14, L..R.A.1917E 272. 

42 C.J. p 1047 note 46. 

62;. U.S.—^Wawin Coal Co. v. Orr, 
C.C.AMinn., 33 P.2d 27—^Pierce v. 
Sanden, C.C.A.Minn., 29 P.2d '87. 

Cal.—Walters v. Evick, 268 P. 1061, 
93 Cal.App. 1. 

Minn.—Hall v. Minneapolis St. Ry. 

Co„ 26 N.W.2d 178, 223 Minn. 243. 
Mont.—^Hill V. Haller, 90 P.2d 977, 
108 Mont. 251. 

Wash.—Wright v. Zido, 276 P. 542, 
151 Wash. 486. 

42 C.J. p 104-7 note 47. 

Traveling in opposite direction 
An ordinance making it unlawful 
for the operator of an automobile on 
•'overtaking'* a streetcar which has 
stopped for the purpose of taking on 
or discharging passengers to pass 
or approach within prescribed dis¬ 
tance of the car does not apply to a 
motor vehicle traveling in the direc¬ 
tion opposite to that in which the 
streetcar is traveling. 

Ill.—^Rogowicz V. Hursen Undertaker, 
Inc., '228 llLApp. 3>24. 

N.T.—Burgujian v. Ames Transfer, 


' 'Co., 1255 N.Y.S. 172, 234 App.Div. 

303. 

63. Mont.—Carey v. Guest, 258 P. 
236. 78 Mont. 415. 

42 C.J. p 1047 note 48. 

On other side 

Ordinance requiring automobiles to 
stop, when passing standing street¬ 
car, has been held to permit driving 
on other side, without statutory re¬ 
quirement as to clear space.—Carey 
V. Guest, supra. 

64. Wis.—Syslack v. Kevin Grocery 
Co, 193 N.W. '61, 180 Wis. 267. 

65. Wis,—Syslack v. Nevin Grocery 
Co., supra. 

42 C.J. p 1046 note 51. 

Ordinance giving right of -way 

(1) Ordinance giving right of way 
to passengers boarding or leaving 
street cars has been held applicable 
only to passengers passing between 
right side of street and car,—McLeod 
V. KJos, 274 P. ISO, 1'50 Wash. 637. 

(2) Ordinance requiring motorist 
to yield right of way to pedestrian 
crossing a street within confines of 
crosswalk was applicable to pedes¬ 
trian legally using crosswalk 
whether intending to cross the street 
or whether he intended to go only so 
far across as would enable him to 
board a street car.—Conner v. Jones, 
59 N.E.i2d 577, 115 Ind.App. 660, re¬ 
hearing denied 60 N.E.2d 534, 115 
IiidApp. 660. 

66. La.—Mathes v. Schwing, 125 So. 
121, 169 La. 27-3. 

Minn.—^Hall v. Minneapolis St. Ry. 

■Co. 26 N.W.2d 178, 223 Minn. 243. 
Ohio—Denardo v. Pravc, 168 N.E. 

225, 3i2 OhioApp. 445. 

42 C.J. p 1045 note 38. 
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67. Tex.—Ward v. Cathey, Civ.App., 
210 S.W. 289. 

42 C.J. p 1047 note 52. 

68. Hass.—Hartnett v. Tripp, 121 N. 

B. 17, 231 Mass. 382. 

69. Mont—-Carey v. Guest, 258 P. 
23'6, '78 Mont. 415. 

43 C.J. p 1047 note 47 [i]. 

70. U.S.—Wawin Coal Co. v. Orr, C. 

C. A.Minn., 33 P 2d 27. 

Cal.—Stewart v. Connolly, 128 P.'2d 
894, '54 CaLApp.'2d 352. 

Safety zones generally see supra § 
389. 

71. Md—^Dashiell v. Jacoby, 120 A. 
751, 142 Md. 330. 

72. Md.—Dashiell v. Jacoby, supra. 
43 C.J. p 1048 note 56. 

73. Md.—Mahan v. State, to Use of 
Carr, 191 A. 575, 172 Md. 373. 

42 C.J. p 1017 note 46. 

74. U.'S.—^Powell Bros. Truck Lines 
V. Piatt, C.C.A.Okl., 9i2 P.2d 879. 

Iowa.—Hanson v. Manning, 239 N.W. 
'793, '213 Iowa 625—Smith v. Spi- 
rek, 195 N.W. 736, 196 Iowa 1328. 
La.—^Engeron v. Le Blanc, App., 29 
.So.2d 497, rehearing refused 30 So 
2d 157—Borman v^ Lafargue, App., 
183 So. 548. 

Md.—Mahan v. State, to Use of Carr, 
191 A. 575, 172 Md. 373. 

N.T.—Rague v. Staten Island Coach 
Co., 42 N.E.2d 488, 288 N.T. 206. 

Or.—Snabel v. Barber, 300 P. 331, 
137 Or. 88. 

42 C.J. p 1017 note 47. 

B-vidence of uegUgence 
Where plaintiff was standing on 
step of wagon with back to street 
when struck by defendant's vehicle, 
the rule that to drive into a pedes- 
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a given case depends on the particular facts and 
circumstances,75 and the exercise of due care does 
not under all circumstances impose a duty to sound 
a warning76 or to stopJ7 in the absence of negli¬ 
gence on his part, the driver cannot be held liable 
for injuries suffered by any such person.78 

Persons moving to or from blisses. When a bus 
has stopped at a street intersection or at any regu¬ 
larly designated point for the purpose of receiving 
or discharging any passenger, a motorist who passes 
it must anticipate the likelihood that some person in 
leaving the bus or hastening to reach it may place 
himself or herself within the path of his vehicle,79 
and he must so control the speed of his vehicle,^0 
and otherwise exercise such due caution,Si as to 
avoid injury to the persons mentioned, if reason¬ 
ably possible by the exercise of due care. With re¬ 
spect to the measure of care required of a motorist 
in passing a bus, the rules developed with respect to 
passing streetcars may be applied by analogy.82 
Traffic regulations sometimes impose on the opera¬ 
tors of motor vehicles special duties with respect to 
busses which have stopped or are about to stop to 
receive or discharge passengers, and such regula¬ 


tions must be observed.®^ By virtue of such reg¬ 
ulations it may be incumbent on the operator to 
slow down,S-i or stop,55 if necessar3\ Such regula¬ 
tions have been held to impose a duty not only on 
motorists going in the same direction as the bus, but 
also on those traveling in the opposite direction.^® 

§ 393. Persons Coasting or Sledding 

The operator of a motor vehicle is bound to use rea¬ 
sonable care to avoid injury to persons coasting or sled¬ 
ding on snow-covered streets or highways. 

The operator of a motor vehicle is bound to use 
reasonable care to avoid injury to persons coasting 
or sledding on snow-covered streets or highways.^? 
His duties with respect to such persons are gov¬ 
erned by the circumstances of the particular case.^S 
Where the operator of a motor vehicle knows that 
persons are coasting along a highway or street,89 
or is chargeable with such knowledge,90 he is 
bound to give warning of his approach,91 and take 
other reasonable means to guard against accident 
consistent with the circumstances.92 He is liable 
for any injury resulting from a failure to exercise 
such care.9 3 


trian, who is in full view^ and does 
not suddenly change his course, is 
evidence of negligence, was applica¬ 
ble.—Hayes v. Axelrod, 3 A.2d 346, 
332 Pa. 518. 

75. Ark—Ponder v. Carroll, 105 S. 
W.2d 72, 193 Ark. 1120 

76. Iowa—Klink v. Bany, 224 N.'W 
540, 207 Iowa 1241, 65 A.L.R. 187. 

77. La.—Borman v. Lafargue, App., 
183 So. 548. 

78. Ark—^Ponder v. Carroll, 105 S. 
W.2d 72, 193 Ark. 1120. 

Wash.—Martin v. Puget Sound Elec¬ 
tric Ry., 1241 P. 360, 136 Wash. 663. 

79. Miss.—^Ross V. West, 30 So.2d 
310. 

Tenn.—Tiffany v. Shipley, 1'61 S.W.2d 
373, 25 Tenn.App. 539. 

80. Miss.—Ross V. West, 30 So.2d 
310. 

81. Me.—Haskell v.' Herbert, 48 A.2d 
637—Blanchette v. Miles, 27 A.2d 
396, 139 Me. 70. 

Md—Brown v. Bendix Radio Div. of 
Bendix Aviation Corp , 51 A 2d 292. 
Miss—Ross V. West, 30 So.2d 310. 
N.J.—^Newham v. Nazzara, 152 A. 467, 
107 N.JLaw 208. 

Tenn.—Tiffany v. Shipley. 161 S.W.2d 
373, 25 Tenn.App 539. 

42 C.J. p 1017 note 47 [b]. 

Caution in passing school busses see 
infra § 396. 

Anticipating crossing 
Where motorist following bus 
knew that it had stopped to land 
passengers, due care reotuired that 
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motorist anticipate that a passenger 
after alighting might pass to the 
other side of the road.—Blanchette 
V. Miles, 27 A.'2d 396, 139 Me. 70. 

Ordinary care xuider the circum¬ 
stances has been held to be the 
proper measure of care.—Rettig v. 
Coca-Cola Bottling Co., 156 P.2d 914, 
22 Wash.2d 572. 

Passengers near disabled bus 

It was motorist's duty as respects 
passengers standing near disabled 
bus standing partly on paved portion 
of highway so to drive automobile os 
to avoid striking objects within as¬ 
sured clear distance ahead.—Biehl v. 
Rafferty, 37 A.2d 729, 349 Pa. 493. 

Driver has right to pass bus on 
left.—Skrutski v. Rosar, Pa.Com.Pl., 
45 Lack.Jur. 130. 

82. Miss.—^Ross V. West, 30 So.2d 
310, 

83. N.H.—^Manor v. Gagnon, 32 A.2d 
688, 92 N.H. 435, 

84. N.H.—Manor v. Gagnon, supra. 

85. N.H.—Manor v. Gagnon, supra. 

86. N.H.—Manor v. Gagnon, supra. 

87. Iowa.—^McBride v. Stewart, 290 
N.W. 700, 227 Iowa 1273. 

Md.—^Zulver v. Roberts, 161 A. 9, 162 
Md. 636. 

Pa.—Gebert v. Cressman, Com.PI., 17 
Lehigh Co.L.J. 307. 

Wash.—^Fabbio v. Diesel Oil Sales 
Co., 95 P.2d 788, 1 Wash.2d 234. 
Backing vehicle 

Where the operator of a car which 
had been standing at the curb of a 
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street at a point where there was 
a down grade started the car back¬ 
ward without warning and ran over 
a sled and a boy who was riding 
thereon, a finding that the driver was 
negligent was held to be justified.— 
Webster v. Wickham, 135 A. 781, 5 
N.J.Misc. 18'6. 

88- Pa.—^Wetherill v. Showell, 107 A. 
808, 264 Pa. 449. 

89- Pa.—^Huber v. Anderson, 49 A.2d 
628, 355 Pa. 247—Smith v. Pach- 
ter, 19 A:2d 85, 342 Pa. 21—^Kovacs 
V. Ajhar, 196 A 876, 130 Pa.Super. 
149. 

Wash.—^Fabbio v. Diesel Oil Sales 
Co., 95 P.2d 788, 1 Wash.2d 234. 

42 C.J. p 1048 note 63. 

90. Pa.—^Huber v. Anderson, 49 A.2d 
628, 355 Pa. 247—Smith, v. Pachter, 
19 A.i2d 85, 342 Pa. 21. 

42 C.J. p 1048 note 63. 

91. Pa.—^Huber v. Anderson, 49 A.2d 
628, 355 Pa. 247—Smith v. Pachter, 
19 A.2d 85, 342 Pa. 21—Kovacs v- 
Ajhar, 196 A. 876, 130 Pa.Super. 
149. 

92. Pa.—Huber v. Anderson, 49 A. 

2d 628, 355 Pa. 247—Smith v. 

Pachter, 19, A.2d 8'5. 34i2 Pa. 21— 
Kovacs V. Ajhar, 196 A. 876, 130 
Pa.Super. 149—Kelly v. Ray, Com. 
PI., 20 Wash.Co. 82. 

43 C.J. p 1048 notes 61, 63. 

93. Pa.—^Edelman v. Connell, 101 A 
6'53, 257 Pa. 317—Gebert v. Cress- 
man, Com.Pl., 17 Lehigh Co.L.J. 
307. 



§ 393 


MOTOR YEKIGLES 
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On the other hand, where the operator of a mo¬ 
tor vehicle does not know,®^ or has no reason to an¬ 
ticipate the presence, of persons coasting along the 
highway or street,9^ he need not use any special 
precautions with respect to persons so engaged;^® 
and he is not liable for a collision which he could 
not reasonably have foreseen and avoided.^^ While 
a person driving on a snow-covered street is bound 
to keep a lookout, if he is suddenly confronted with 
an emergency created by the approach of a sled and 
uses his best judgment in such emergency, he is not 


liable for an injury resulting from a collision be¬ 
tween his motor vehicle and the sled.^s 

Willful, want on, or reckless coyidiict. Whether 
the operator of a motor vehicle has been guilty 
of willful, wanton, or reckless conduct with respect 
to persons coasting on the highway or street de¬ 
pends on the particular circumstances involved.99 

§ 394. Persons with Physical Disabilities 

The operator of a motor vehicle must exercise reason¬ 
able care under the circumstances to avoid injury to in¬ 
firm or physically disabled persons. 


Presence or absence of red ligrhts 

Where a chthj while coasting- down 
a hill on a sled was struck by truck 
at intersection, presence or absence 
of red lights at street intersection 
warning drivers of danger of col¬ 
lision with coasters would not af¬ 
fect question of truck driver’s negli¬ 
gence because night of accident was 
clear and driver had actual knowl¬ 
edge of the topography of locality 
and that children were coasting on 
street.—^Fabbio v. Diesel Oil Sales 
Co., 95 P.2d 788, 1 W"ash.2d 234. 

94- Pa.—^Huber v. Anderson, 49 A. 
'2d 628, 355 Pa. 247—Smith v Pach- 
ter, 19 A.2d 85, 34i2 Pa. 21—Kovacs 

V, Ajhar, 196 A. 876, 130 Pa.Super. 
149. 

95. Minn.—^Phillips v Heiser, 228 N. 

W. 350, 179 Minn. 108. 

N.H.—Grealish v. Odell, 193 A. 1219, 
89 NH. 130—Praded v. Magown, 
190 A 287, 88 NH. 405. 

Pa.—^Huber v. Anderson, 49 A.2d 628, 
355 Pa. 247—Smith v. Pachter, 19 
P.2d 85, 342 Pa. 21—^Kovacs v. 
Ajhar, 196 A. 876, 130 Pa Super. 
149. 

42 G.J. p 1048 note 58. 

Barricades removed and snow melt¬ 
ed 

Where barricades erected at inter¬ 
section for protection of children 
coasting on street were removed and 
middle portion of street was bare of 
snow which had in a large measure 
melted so that it appeared that 
streets were open to ordinary use, 
motorist approaching intersection at 
about twenty miles per hour was not 
bound to anticipate that seven-year- 
old child would dart into intersection 
on sled and strike rear wheel of mo¬ 
torist's automobile.—McBride v. 
Stewart, '290 N.W. 700, 227 Iowa 1273. 
coasting at dusk 

It has been held that a motorist 
was pot chargeable with duty to an¬ 
ticipate presence of boy coasting on 
dark snow on highway at dusk when 
he had no reason to anticipate hoy’s 
presence.—Grealish v. Odell, 193 A. 
219, 89 N.H. 130. 

Violation, of ordinance 

The driver of a motor vehicle has 


the right to assume that persons 
will not coast along a street in vio¬ 
lation of an ordinance. 

Mass.—Reynolds v. Jacobucci, 58 N. 
E 2d 838, 317 Mass. 500—Query v. 
Howe, 172 N.E. 887, 273 Mass. 92. 
Minn.—Draxton v. Katzmarek, 280 N. 

W. 288, 203 Minn. 161. 

42 C.J. p 1048 note 62. 

96. Pa.—^Kovalchik v. Demo, 94 Pa. 
Super. 167. 

42 C.X p 1048 note 69. 

Horn 

The failure of a motorist to sound 
horn while driving on highway with¬ 
in city at dusk when he struck child 
coasting on sled was not legal fault 
in absence of showing of statutory 
duty to sound horn.—Grealish v. 
Odell, '193 A. 219, 89 N.H. 130. 

97. N.H.—Praded v. Magown, 190 
A. 1287, 88 N.H. 405. 

Pa.—Huber v. Anderson, 49 A'2d 628, 
3'55 Pa. 247—Smith v. Pachter, 19 
A.2d 85, 342 Pa. 21—^Kovacs v. 
Ajhar, 196 A. 87'6, 130 Pa.Super. 
149. 

42 C J. p 1048 note 65. 

Coasting from private property 
Automobilist, not discovering child 
coasting from private property into 
street until a few feet away, was 
held not negligent,—^Phillips v. Hei¬ 
ser, 228 N.W. 350, 179 Minn 108. 
Driving on left side of high-way 
Fact that motorist, who had veered 
to left on observing presence of chil¬ 
dren near right side of highway, may 
have been driving on left side of 
highway at time of collision with 
boy coasting across snow-covered 
highway from the left has been held 
not to render motorist liable for ac¬ 
cident.—Praded v. Magown, 190 A. 
287. 88 N.H. 405. 

hlotorist obeying officer’s direction 

A motorist who merely obeyed 
traffic officer’s direction to proceed 
across intersection of highway which 
had been designated by municipality 
as a coasting street for children, at 
a time when sled on which infants 
were riding was not in sight, and 
who was nearly across the street 
when sled suddenly appeared and 
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collided with the automobile, was as 
a matter of law guilty of no negli¬ 
gence for which he could be held lia¬ 
ble for damages resulting from in¬ 
juries sustained by the infants.— 
Ferrier v. City of White Plains, 28 
N.Y'S.2d 1218, 26'2 App Div. 94, appeal 
denied 30 N.T.S.2d 399, 262 App.Div. 
962. 

98. Ky.—^Pennington's Adm’r v. 

Pure Milk Co., 130 S.W.2d 24, 279 
Ky. 235. 

N.H.—Praded v. Magown, 190 A. 287, 
88 N.H. 405. 

42 C.J. p 1048 note 68. 

Acts in emergencies generally see 
supra § 257. 

Sled comiijg down hill rapidly 

One who is driving uphill on a 
snow-covered street, while bound to 
keep a lookout, is not bound to ap¬ 
prehend that a sled coming downhill 
at a very rapid rate will interfere 
with his progress.—Stickler v. Ca- 
tanzaro, 86 Pa.Super. 63. 

Several sleds 

Defendant's truck driver was not 
so negligent as to render defendant 
liable for death of plaintiff’s dece¬ 
dent killed when sled on which de¬ 
cedent was riding collided with de¬ 
fendant’s truck at curve near bottom 
of hill, in view of evidence that truck 
was on right-hand side of highway 
and that driver was confronted with 
sudden emergency by approach of 
several sleds at the same time.— 
Pennington’s Adm’r v. Pure Milk Co, 
130 S.W.i2d 24, 279 Ky. 235. 

99, Mass.—Reynolds v. Jacobucci, 
58 N.E.2d 838, 317 Mass. 500. 

Willful, wanton, or reckless conduct 
generally see supra § 258. 

Boy on skis 

A motorist ascending hill on slip¬ 
pery pavement, who neither saw nor 
knew that boy on skis was at a place 
where he might be injured, and mo¬ 
mentarily closed his eyes as he ap¬ 
plied the brakes and failed to blow 
the horn, was held not liable on 
theory of willful and reckless opera¬ 
tion of the automobile for injuries 
to boy who m violation of ordinance 
was skiing on the street.—^Reynolds 
V. Jacobucci, supra. 
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§ 39o 


MOTOR VEHICLES 


The operator of a motor vehicle is bound to an¬ 
ticipate that he may meet infirm or physically dis¬ 
abled persons in the hig’hway,! and must exercise 
reasonable care under the circumstances to avoid 
injury to them.2 The vigilance and care required 
of the operator of a motor vehicle vary with respect 
to persons of different physical conditions.3 Thus, 
it is stated that persons who operate motor vehicles 
in the vicinity of persons with apparent or known 
infirmities,4 such as the aged,5 blind,6 deaf,7 and 
lame,8 must exercise unusual care, particularly at 
intersections.^ A person operating a motor vehicle 
may assume that persons upon the highway or 
street are in full possession of their faculties,^0 and 
he is not under a duty to anticipate that they are 
subject to physical disabilities where there is noth¬ 
ing which should reasonably suggest such disabili- 
ties.^i 


§ 395. Intoxicated Persons 

I 

, T.he operator of a motor vehicle is bound to exercise 
reasonable care under the circumstances to avoid injury 
to intoxicated persons. 

The operator of a motor vehicle is bound to ex¬ 
ercise reasonable care under the circumstances to 
avoid injury to intoxicated persons.i^ He must ex¬ 
ercise unusual care when intoxicated persons are 
observed upon the highway,13 particularly- at inter- 
sections.14 The operator of a motor vehicle is not 
bound to anticipate, in the absence of anything to 
put him on notice, that a person whom he is ap¬ 
proaching upon the highway is intoxicated.!® 

§ 396. Children 

a. In general 

b. Darting or running suddenly into 

street or highway 


1. Pa.—^Warruna v. Dick, 104 A. 749, 
261 Pa. 602—Dougherty v. Davis, 
51 Pa.Super. 229. 

42 C.J. p 1049 note 71. 

2. N.H.—Bellemare v. Ford, 4-5 A.2d 
882, 94 N.H. 38. 

Or.—^Weinstein v. Wheeler, 271 P. 

733, 127 Or. 406, 62 AL.R. 574. 

42 C.J. p 1049 note 72. 

Xnjuxed person lying on highway 
A motorist was bound to watch 
where he was driving so that in ex¬ 
ercise of reasonable care he could 
stop automobile and avoid striking 
an injured person lying on the high¬ 
way.—Kriesak v. Crowe, D.O Pa., 44 
P.Supp. 636, affirmed, C.C.A., 131 F.2d 
1023. 

3. N.C.—Goss V. Williams, 145 S.E. 
169, 196 N.C. 213. 

W.Va.—McCune v. Crawley Transp. 
Co., 198 S.E. 1516, 120 W.Va. 301— 
Aliff V. Berryman, 160 S.E. 864, 
111 W.Va. 103. 

42 C.J. p 1049 note 70. 

4. La.—Peperone v. Lee, App., 160 

So. 467—^Ledet v. Toye Bros. Yel¬ 
low Cab Co., App., 160 So. 442— 
Creevy v. D. H. Holmes Co., 134 So. 
413, 16 La.App. 562—Jacoby v. 

Gallaher, 120 So. 888, 10 La App. 
42—Johnson v. Boyle, 5 La.App. 
36i2. 

Interdict 

Where motorist overtaking high¬ 
way pedestrian did not recognize pe¬ 
destrian as an interdict on whom 
motorist had served papers a short 
time before, until after pedestrian 
had lunged into automobile and pe¬ 
destrian was a full-grown man walk¬ 
ing along the highway in a normal 
manner, motorist was not required 
to use more care than was required 
of him in passing a normal man — 
Hollins V. Crawford, La.App., 11 So- 
2d 641. 


5. La.—Peperone v. Lee, App., 169 
So. 467—Ledet v. Toye Bros. Yel¬ 
low Cab Co., App, 160 So. 442— 
Creevy v. D. H. Holmes Co., 134 
So. 413, 16 La.App. 562—Johnson v. 
Boyle, 5 La.App. 362. 

G-ood health 

A pedestrian was not entitled to 
special concessions because of his 
advanced age, especially w'here it was 
shown that he was in good health 
and very active despite his age.— 
Becker v. Blum, 194 So. 275, 142 Fla. 
60. 

6- La.—^Peperone v. Lee, App., 160 
So. 467. 

Or.—^V>instein v. Wheeler, 271 P. 

733, 127 Or. 406, 62 A.L.R. 574. 

42 C.J. p 1049 note 72 Ca]. 

Duty to stop 

Although it is not the rule that 
a motor vehicle must be stopped 
whenever a blind person is observed 
in the street, circumstances may be 
such that due care requires stopping 
of the vehicle, particularly when 
blind person is directly ahead, is 
himself exercising due care, and the 
approaching vehicle is so near that 
a failure to stop would be reason¬ 
ably likely to result in a collision. 
Iowa.—^McLaughlin v. Griffin, 135 N. 

W. 1107, 155 Iowa 302. 

Or.—Weinstein v. Wheeler, 1295 P. 
196, 135 Or. 518, rehearing denied 
296 P. 1079, 135 Or. 518. 

7. La.—Jacoby v. Gallaher, 120 So. 
888. 10 La.App. 42. 

8. La.—Peperone v. Lee, App., 1'60 
So. 467. 

Wamiug 

A truck driver’s failure to sound 
horn on starting truck after stop at 
street intersection was breach of 
statutory duty, causing injury to 
aged, lame woman crossing street, 

963 


only if such driver, in exercise of 
ordinary care, should have foreseen 
that woman could be hit if he did 
not warn her to stop and such warn¬ 
ing would have been effectual.—Belle¬ 
mare V. Ford, 45 A.2d 882, 94 N.H 
38. 

9. La.—Creevy v. D. H. Holmes Co., 
134 So. 413, 16 La.App. 562—John¬ 
son V. Boyle, 5 La.App. 362. 

10. La.—^Handy v. New Orleans 
Public Service, 120 So. 271, 10 La. 
App. 72. 

11. Minn.—Provinsal v. Peterson, 
169 N.W. 481, 141 Minn. 1‘22. 

4-2 C.J. p 1049 note 73. 

12. tJ.S.—Carey-Reed Co. v. Carney, 
CC.A.Miss., 117 F.2d 108. 

42 C.J. p 1049 note 75. 

13. La.—Jones v. American Mut. 
Liability Ins. Co., App., IS'5 So 609, 
reheard 189 So. 169—^Peperone v. 
Lee, App., 160 So. 467—^Ledet v. 
Toye Bros. Yellow Cab Co., App., 
160 So. 442—Creevy v. D. H. 
Holmes Co., 134 So. 413, 16 La. 
App. 562—Jacoby v. Gallaher, 120 
So. 888, 10 La.App. 42—Johnson v. 
Boyle, 5 La.App. 362. 

Same care as owed child 

The driver of a motor vehicle ob¬ 
serving a drunken man in the street 
IS bound to exercise the same degree 
of reasonable care that he would owe 
in the case of a child.—Cofone v. 
Gnassi, 136 A. 505, 5 N.J.Misc. 343. 

14. La.—Creevy v. D. H. Holmes 
Co., 134 So. 413, 1'6 La.App. 562— 
Johnson v. Boyle, 5 La.App. 362. 

15. U.S.—Carey-Reed Co. v. Carney, 
C.C.A.Miss., 117 F.2d 108. 

Del.—^Brown v. Wilmington, 90 A. 44,. 
27 Del. 492. 



§ 396 

c. In vicinity of schoolhouse or school 

bus 

d. In vicinity of standing vehicle 

e. On bicycles 

f. On coaster wagons, skates, etc. 

a. In General 

The operator of a motor vehicle is under a duty to 
exercise ordinary or reasonable care, commensurate with 


60 C.J.S. 

the circumstances, to avoid injury to children upon or 
near the street or highway. 

Since children have a right to use the streets 
and highways,16 without being accompanied by 
their parents,and since they are not trespassers, 
even though playing therein,the operator of a 
motor vehicle is under a duty to exercise ordinary 
or reasonable care,20 commensurate with the cir¬ 
cumstances,2i to avoid injury to children upon or 
near the street or highway. 


MOTOR VEHICLES 


le. Cal.—wonff Kit v. Crescent 
Creamery Co., 262 P. 481, 87 Cal. 
App. 663. 

N.Y.—Day v. Johnson, 39 K.T.S. 203, 
265 App.Div. 383. 

Pa.—^Neidlinger v. Haines, 200 A. 581, 
331 Pa. 529. 

Va.—Harris v. Wrigrht, 200 S.E. 597, 
172 Va. 67. 

Eq.iLal and reciprocal rigflits 

A child pedestrian has eQual and 
reciprocal rights with the operator 
of motor vehicle to the use of the 
highway. 

Cal.—^Anderson v. Walters, 27 P.2d 
100, 135 Cal.App. 380. 

Vt.—Peno V. Bushey, 4 A 2d 339, 110 
Vt. 1260, followed in 4 A.'2d 340, 
110 Vt. 263. 

Left edge of highway 

A minor pedestrian had legal right 
to walk on the left edge of highway, 
facing oncoming traffic—Pfisterer v. 
Key, 33 N.E.2d 330, 218 Ind 521. 

17. Cal.—Metcalf v. Romano, 257 P. 
114, 83 Cal.App. 508. 

18. Mass—^Schneider v. De Christo¬ 
pher, 16 N.E.2d 857, 301 Mass. 241. 

Or.—Forrest v. Turlay, 266 P. 229, 
■125 Or. 251. 

W.Va.—Harper v. Crislip, 138 S.E. 

93, 103 W.Va. 514. 

4i2 C.J. P 1049 note 77. 

18. Mass.—Schneider v. De Christo¬ 
pher, 16 N.E 2d 857, 301 Mass, 241. 
Or.—^Forrest v. Turlay, 26'6 P. 229, 
12-5 Or. 251. 

42 C.J. p 1049 note 78. 

Violation of ordinance 

The violation of a city ordinance 
prohibiting playin'g of games in 
street does not permit motorist to 
use the street in the same manner as 
if no person were playing games 
thereon.—Graham v. Johnson, 166 P. 
2d 230, 109 Utah 346, rehearing de¬ 
nied and modified on other grounds, 
1T2 P.2d 665, 109 Utah 363. 

20. U.S.—^Abbott V. Railway Express 
Agency, C.C.A.Md., 108 P.2d 671. 
Ala—Conner v. Foreger, 7 So.2d 856, 
242 Ala. 275. 

Cal.—Harrison v. Gamatero, 125 P.2d 
904, 52 CaLApp. 178—^Waterbury v. 
Elysian Spring Water Co., 33 P.2d 
1048, 139 Cal.App. 355—^Anderson v. 
Walters, 27 P.2d 100, 135 Cal.App. 
380—Scandalis v. Jenny, 22 P.2d 
545, 132 Cal.App. 307—Wong Kit v. 


Crescent Creamery Co., 262 P. 481, 

87 Cal.App. 563. 

Idaho.—Byington v. Horton, 102 P.2d 
652, 61 Idaho 398. 

Ill.—Stemkowski v. J. H. Patterson 
Co, 58 N.E 2d 463, 324 Ill.App. 318 
—^Kuzminski v. Waser, 41 N.E. 2d 
1008, 314 Ill.App. 438, transferred, 
see 29 N.E.2d 594, 374 Ill. 428. 

Ind.—Pfisterer v. Key, 33 N.E. 2d 330, 
218 Ind. 521. 

La—Brown v. Wade, App., 145 So. 
790. 

Mo.—Messer v. Gentry, 290 S.W. 1014, 
220 Mo.App. 1294. 

Neb.—Tews v. Bamrick, 26 N.W.2d 
499, 148 Neb. 59—^De Grisellos v. 
Gans, 219 N.W. 235, 116 Neb. 835. 
Ohio.—^King v. Cipriani, App , 32 N E. 

2d 446. 

Or.—Forrest v. Turlay, 266 P. 229, 
125 Or. 251. 

Pa.—Heffelfinger v. Schell, Com.Pl., 

50 Dauph.Co. 1. 

R.I.— PaoLUin v. Boston & Taunton 
Transp. Co., 32 A.2d 153, 69 R.I. 
176. 

Utah,—^Van Cleave v. Lynch, 166 P.2d 
244, 109 Utah 149—Graham v. John¬ 
son, 166 P.2d 230, 109 Utah 346, re¬ 
hearing denied and modified on 
other grounds, 172 P.2d 665, 109 
Utah 363. 

Va.—^Harris v. Wright, 200 S.E. 597, 
173 Va. 67—^Ball v. Witten, 154 S E. 
547, 155 Va. 40—Price v. Burton, 
154 S.E. 499, 155 Va. 229. 

W.Va.—^Harper v. Crislip, 138 S.E. 
93, 103 W.Va. 514. 

Wis.—Hanes v, Hermsen, 236 N.W. 

646, 205 Wis 16. 

42 C.J. p 1049 note 79. 

Persons coasting or sledding on 
highways or streets see supra § 
393. 

Until driver has notice of presence 
or likelihood of children near line of 
travel, rule as to exercise of care is 
same as respects children and adults. 
—^De Griselles v. Gans, 219 N.W. 235, 
116 Neb. 835. 

Boys engaged in snow battle 

Where young boys were engaged 
in snow battle near highway under 
circumstances which might indicate 
that they were more or less, to 
knowledge of operator of bus, ob¬ 
livious of their surroundings, bus 
operator had duty to exercise care 1 
to avoid injury to them.—^Vance v. 1 
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Logan Williamson Bus Co., W.Va, 
46 S.E.2d 783. 

Bvidence of negligence 

The running down of a child on an 
unobstructed highway in broad day¬ 
light is evidence of negligence on 
part of motorist unless child sud¬ 
denly darts in front of moving auto¬ 
mobile.—^Fedorovich v. Glenn, 9 A.2d 
358, 337 Pa. 60—Juchniewicz v. Haw¬ 
thorne, 44 A 2d 301, 158 Pa.Super. 
146—EReader v. May-Stern & Co., 7 
A.2d 379, 136 Pa Super. 359—^Dinges 
V. City of Erie, Pa.Com.Pl., 22 Erie 
Co. ISO. 

Double parking 

Child running from behind parked 
truck, who was struck by automo¬ 
bile, could predicate truck owner's 
negligence on double parking in vio¬ 
lation of statute, such statute being 
for benefit of all persons lawfully 
using streets, not only for those 
parked next to curb —McKay v. 
Hedger, 34 P.2d 221, 139 Cal.App. 
266. 

Bight of way 

The fact that a motorist has the 
right of way does not excuse him 
from exercising reasonable care with 
respect to children. 

Cal.—Blanton v. Curry, 129 P.2d 1, 
20 Cal.2d 793. 

N.T.—Day v. Johnson, 39 N.T.S.2d 
203, 265 App.Div. 383. 

Or.—Simpson v, Hillman, 97 P.2d 527, 
163 Or. 357. 

Willful, wautou, or reckless conduct 

(1) It is wanton misconduct on the 
part of an automobile driver, after 
seeing a young child in the road, to 
continue to run his car at a high rate 
of speed until within a short distance 
of him, without signal or warning.— 
Granberry v. Barter, 96 So. 148, 209 
Ala. 257. 

(2) The driver of an automobile 
truck is guilty of willful negligence 
where he sees boys playing ball in 
the street, and proceeds on his way 
recklessly and injures a boy who is 
running, oblivious to the danger 
Krug V. Walldren Express, etc., Co., 
214 IlLApp. 18, affirmed 129 N.E. 97, 
291 Ill. 472. 

(3) Willful, wanton, or reckless 
conduct generally see supra § 258 

21. U.S.—Abbott V. Railway Ex- 
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The degree or kind of care required under the • The known characteristics of children should be 
circumstances has been variously stated to be ex- considered in determining whether or not proper 
traordinary care,^^ extreme care or caution,great ; care has been exercised in a particular case,^® and 
care,24 a high degree of care,25 the highest degree i ordinary care requires that due consideration be 
of care,25 or special care.27 given to the circumstance that children do not or- 

The vigilance and care required of the operator dinarily exercise the same degree of prudence for 
vary with respect to persons of different ages-28 their own safety as adults,20 which circumstance 


press Ag-ency, C.C.A.Md., 108 P.2d 
671. 

Ala.—Conner v. Poregger, 7 So.2d 
856, 242 Ala. 275. 

Cal.—Harrison v. Gamatero, 125 P.2d 
904, 52 Cal.App.2d 178. 

Ind-—Pfisterer v. Key, 33 N.E 2d 330, 
218 Ind. 521. 

Iowa.—Darr v. Porte, 263 N.W. 240, 
220 Iowa 751. 

Kan.—Ratcliffe v. Speith, 149 P. 740, 
95 Kan. 823. 

Ky.—Golubic v. Rasnick. 39 S.W.2d 
513, 239 Ky. 355. 

La.—Doyle v. Nelson, App., 11 So.2d 
645 

Neb.—’Tews v. Bamrick, 26 N.W.2d 
499. 148 Neb. 59. 

Or.—Porrest v. Turlay, 266 P. 229, 
125 Or. 251. 

R.I.—Paquin v. Boston & Taunton 
Transp. Co„ 32 A.2d 153, 69 R.I. 
176. 

Va.—Harris v. Wright, 200 S.E. 597. 
172 Va. 67—Ball v. Witten, 154 S. 
B. 547, 155 Va. 40—Price v. Burton, 
154 S.E. 499, 155 Va. 229. 

The standard is the care which a 
reasonably careful and prudent man 
would exercise in similar circum¬ 
stances. 

Ala.—Gough Bakeries Corp. v. Reyn¬ 
olds, 35 So.2d 332. 

Ark.—Self v. Kirkpatrick, 110 S.W.2d 
13, 194 Ark. 1014. 

Iowa.—Borland v. Lenz, 194 N.W. 

215, 196 Iowa 1148. 

Mont.—Lesage v. Largey Lumber Co., 
43 P.2d 896, 99 Mont. 372. 

N.T.—^Kesten v. Forbes, 78 N.T.S. 
2d 769. 

Va.—Clark v. Hodges, 39 S.E.2d 252, 
185 Va. 431. 

Wash—Retig v. Coca-Cola Bottling 
Co., 156 P.2d 914, 22 Wash.2d 572. 
The sounding of a horn does not 
excuse lack of care in other respects. 
—Ramos v. Dixie Cab Corporation, 39 
Ny.S.2d 591, 179 Misc. 287—42 C.J. 
p 1049 note 79 [j]. 

22. La.—Jamison v. State, App., 7 
So.2d 373—Peperone v. Lee, App., 
160 So. 467—Fontaine v. Dorsey, 
131 So. 506, 15 La.App. 282—Jacoby 
V. Gallaher, 120 So. 888, 10 La.App. 
42. 

More than ordinary care 

(1) According to some decisions, 
more than ordinary care must be ex¬ 
ercised by the operators of motor 
vehicles with respect to children. 
N.C.—Goss V. Williams, 145 S.E. 169, 
196 N.C. 213. 


VT.Va—McClune v. Crawley Transp, 
198 SE. 516, 120 W.Va. 301—Aliff 
V. Berryman, 160 S.E. 864, 111 W. 
Va. 103. 

42 C.J. p 1050 note S2 [f]. 

(2) It has been held, however, that 
such a statement is merely another 
way of stating the proposition that 
the care required depends on the cir¬ 
cumstances.—^McCune v. Crawley 
Transp. Co., supra. 

Unusual care 

La.—Ledet v. Toye Bros, Yellow Cab 
Co„ App., 160 So 442. 

23. La.—Brooks v. Labruyere, App., 
173 So. 466—Vallery v. Teche 
Lines, App., 166 So. 646—Peperone 
V. Lee, App., 160 So. 467. 

N.Y.—^Hammer v. Bloomingdale, 213 
N.T.S. 743, 215 App.Div. 308. 

24. La.—Guillory v. Horecky, 16S 
So. 481, 185 La. 21. 

25. La.—Stamps v. Henderson, App., 
25 So.2d 305. 

Mo.—Cervillo v. Manhattan Oil Co., 
49 S.W2d 183, 226 Mo.App. 1090. 
Tex.—Short v. Nehi Bottling Co., 145 
S.W.2d 684. 

Va.—Price v. Burton, 154 S.E. 499, 
155 Va. 229. 

Wis—Volkmann v. Fidelity & Cas. 
Co. of N. T., 32 N.W.2d 348. 252 
Wis. 464. 

A high degree of vigilance is re¬ 
quired of motorist to measure up to 
standard of what the law regards as 
ordinary care, where children are 
known or may reasonably be expect¬ 
ed to be in the vicinity.—Carlson v. 
Sanitary Farm Dairies, 273 N.W. 665, 
200 Minn. 177. 

Children, with parents 

Truck driver, observing children 
walking along left side of road with 
their parents, was not required to 
exercise as high degree of care in 
driving toward and by them as if 
no adults were present, but had right 
to assume that parents would exer¬ 
cise care required by law for chil¬ 
dren’s protection.—Wise v. Eubanks, 
La.App., 159 So. 161. 

Children npon rural highways 
It has been held that a motorist 
has higher duty to children discov¬ 
ered traveling on roadside of rural 
highways than to children discovered 
traveling on city sidewalks.—^Brown 
V. Wade, La.App., 145 So. 790. 

26. La.—^Doyle v. Nelson, App., 11 
So. 2d 645—Smith v. City of Alex¬ 
andria, App., 178 So. 737. 
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Mo.—Messer v. Gentry, 290 S.W. 1014, 
220 Mo.App. 1294. 

Number of children 

Motorists are required to exercise 
greatest care when approaching chil¬ 
dren along highway, and the greater 
the number of children, the greater 
the care required.—Moreau v. South¬ 
ern Bell Telephone & Telegraph Co., 
La.App., 158 So. 412. 

Utmost care 

La.—Peperone v. Lee, App., 160 So. 
467. 

27. La.—Creevy v. D. H. Holmes 
Co., 134 So. 413, 16 La.App. 562— 
Johnson v. Boyle, 5 La.App. 362. 

Wis.—Volkmann v. Fidelity & Cas. 
Co. of N. Y., 22 N.W.2d 660, 24S 
Wis. 615—Ruka v. Zierer, 218 N.W. 
358, 195 Wis. 285. 

28. La.—Brown v. Wade, App., 145 
So. 790. 

N.C.—Goss V. Williams, 145 S.E. 169, 

I 196 N.C. 213. 

|w.Va.— Aliff V. Berryman. 160 S.E. 

864, 111 W.Va. 103. 

42 C.J. p 1050 note 80. 

The duty and liability of a driver 
of a motor vehicle to adults and 
children are measured by different 
standards.—^Wash v. Holland, 183 S. 
B. 236, 166 Va. 45—Ball v. Witten, 
154 S.E. 547, 155 Va. 40. 

29, Cal.—Conroy v. Perez, 148 P.2d 
680. 64 Cal.App.2d 217. 

Mont.—^Lesage v. Largey Lumber 
Co., 43 P.2d 896, 99 Mont. 372. 

N.Y.—^Day v. Johnson, 39 N.Y.S.2d 
203, 265 App.Div. 383. 

Tex.—Short v. Nehi Bottling Co., Civ. 

App . 145 S.W.2d 684. 

Wis.—Zeise v. Deprey, 31 N.W.2d 
523, 252 Wis. 316. 

Knowledge of heedlessness of chil¬ 
dren in crossing road from behind 
automobiles without looking out for 
traffic is imputed to all drivers.— 
Moreau v. Southern Bell Telephone 
& Telegraph Co., La.App., 158 So. 412. 

30, U.S.—^Abbott v. Railway Express 
Agency, C.C.A.Md., 108 F.2d 671. 

Ga.—Glover v. Dixon, 11 S.E.2d 402, 
63 Ga.App. 592. 

La.—Jamison v. State, App., 7 So.2d 
373—McMorris, for Use of McMor- 
ris V. Graham, App., 176 So. 630. 
Mo.—^Wood V. Clausen, App., 207 S.W. 
2d 802—Cervillo v. Manhattan Oil 
Co.. 49 S.W.2d 183, 226 Mo.App. 
1090. 

N.C—Smith v. Miller, 183 S.E. 370, 
209 N.C. 170—Pox V. Barlow, 173 S. 



§ 396 


MOTOR VEHICLES 


60 C.J.S. 


imposes on the operator, in order to reach the stand¬ 
ard of ordinary care with respect to children, a 
duty to exercise more vigilance and caution than 
might be sufficient in the case of an adult,3i and or¬ 
dinary care toward an adult, under some circum¬ 
stances, might in the case of a child amount to neg- 
ligence,32 or even gross negligence.33 The age, 
maturity, and intelligence of the particular child is 
also a circumstance to be considered in determin¬ 
ing whether the operator has exercised due care,34 
since the incapacity of a very young child to ap¬ 


preciate or avoid danger may impose on the opera¬ 
tor the duty of exercising a very high degree of 
caution and vigilance with respect to such child,35 
while less caution and vigilance will meet the re¬ 
quirement of ordinary care with respect to children 
who have reached an age at which they may ordi¬ 
narily be expected to be capable of appreciating and 

avoiding danger.3 6 

The operator is bound to anticipate the presence 
of children in the street^^ and must exercise rea¬ 
sonable care in looking out for themSS and give 


E. 45, 206 N-.C. 66—Goss v. Wil¬ 
liams. 145 SE. 169. 196 N.C. 213. 
Pa~Fabel v. Plazlett, 43 A 2d 373, 
157 Pa.Super. 416—Hanoy v. Bob- 
ish, 33 A.2d 268, 153 Pa.Super. 191. 
Tex.—Short v. Nehi Bottlingr Co, 
Civ.App., 145 S.W.2d 684. 

Utah.—^AVoodward v. Spring: Canyon 
Goal Co., 63 P.2d 267, 90 Utah 578 
WVa.—Corpus Juris quoted iu Aliff 

V. Berryman, 160 S.E. 864, 866, 111 

W. Va. 103. 

42 C.J. p 1050 note 81. 

A motorist cannot assume that a 
young- child will exercise proper care 
for his own protection or remain in 
a place of safety. 

Iowa.—Faatz v. Sullivan, 200 N.W. 
321, 199 Iowa 875. 

Va—Harris v. Wright, 200 S.E 597, 

172 Va. 67—Irvine v. Carr, 177 S.E. 
208, 163 Va. 662—Ball v. Witten, 
164 S.E 547, 155 Va. 40—Price v. 
Burton, 154 S E. 499, 155 Va. 229. 

31. Cal,—Burton v Los Angeles Ry. 
Corp., 180 P.2d 367. 79 Cal.App.2d 
605—Conroy v. Perez, 148 P.2d 680, 
64 Cal.App 2d 217—Parra v. Cleav¬ 
er, 294 P. 6. 110 Cal.App. 168. 

La.—Stamps v. Henderson, App., 25 
So.2d 305—^McMorris, for Use of 
McMorris v. Graham, App., 176 So. 
630—Cimo v. Karstendiek, App, 

173 So. 548—Brooks v. Labruyere, 
App., 173 So. 466—Moreau v. South¬ 
ern Bell Telephone & Telegraph, 
App, 158 So. 412—Brown v Wade, 
App., 145 So. 790—Millannos v. 
Patter, 138 So. 878, 18 La.App. 708 
—Jacoby v. Gallaher, 120 So. 888, 
10 La.App. 42. 

Mont.—^Lesarge v. Largey Lumber 
Co., 43 P.2d 896, 99 Mont. 372. 

Neb.—Kauffman v. Fundaburg, 242 
NW. 658. 123 Neb 340. 

Or.—Maletis v. Portland Traction Co., 
83 P.2d 141, 160 Or. 30—Forrest v. 
Turlay. 266 P. 229, 125 Or. 251. 

Pa.—Fabel v. Hazlett, 43 A.2d 373, 
157 Pa.Super, 416—^Haney v. Bob- 
ish, 33 A.2d 268, 153 Pa.Super. 191. 
S.C.—Corpus Juris cited in Hunter v. 
Boyd, 28 S.E.2d 412, 414, 203 S.C. 
518. 

Tex.—Short v. Nehl Bottling Co., Civ. 

App., 145 S.W.2d '684. 

Utah.—Husband v. Salt Lake City, 
69 P.2d 491, 92 Utah 449—Wood¬ 


ward V. Spring Canyon Coal Co., 
63 P 2d 267. 90 Utah 57S. 

W.Va—^Corpus Juris quoted in Aliff 
V Berryman, 160 S.E. 864, 866, 111 
WVa. 103 

Wis.—Ruka v. Zierer, 218 N.W. 358, 

195 Wis. 285. 

42 C J. p 1050 note 82. 

Increased care required 

(1) The operator of a motor ve¬ 
hicle must increase his exertions to 
avoid injury to a child who he sees 
or by the exercise of reasonable care 
should see upon or near the highway 
La.—Cimo v. Karstendiek, App., 173 

So. 548. 

N.C.—Goss V. Williams, 145 S.E. 169, 

196 NC. 213. 

Va.—Virginia Stage Lines v. Spenc¬ 
er, 36 S E.2d 522, 184 Va. 870— 
Wash V. Holland, 183 SE 236, 166 
Va, 45—^Irvine v. Carr, 177 S.E 208, 
163 Va. 662 —Fogg v. Carney, 165 
S.E 419, 159 Va. 118—Ball v. Wit¬ 
ten, 154 SE. 547, 155 Va. 40. 

W.Va.—^Aliff v. Berryman, 160 S E. 
864, 111 W.Va. 103—^Deputy v. Kim- 
mel, SO S.E. 919, 73 WVa. 595, 51 
LR.A.,N.S., 989, Ann.Cas 1916E 656 

(2) Automobilist, not seeing or put 
on notice of children on or near road¬ 
way, is not negligent in failing to 
increase care.—Messick v. Mason, 157 
S E. 575, 156 Va. 193. 

Stricter degrree of care 
Drivers are held to a stricter de¬ 
gree of care when they see children 
on road than when they see adults. 
—Edgerton v. Lynch, 238 N.W. 322, 
255 Mich. 456, 

32, Tex.—Short v. Nehi Bottling Co., 
Civ.App., 145 S.W.2d 684. 

33, Tex.—Short v. Nehi Bottling Co., 
supra. 

Va.—^Wash v. Holland, 183 S.E. 236, 
166 Va. 45—Ball v. Witten, 154 S. 
E. 547. 155 Va. 40. 

34, Tex.—Short v. Nehi Bottling Co., 
Civ.App., 145 S.W.2d 684. 

Va.—Irvine v. Carr, 177 S E. 208, 163 
Va. 662—Ball v. Witten, 154 S.E. 
547, 155 Va. 40. 

42 C.J. p 1051 note 83. 

Small boy on curb 
Duties of automobilist, observing 
small boy on curb on his right, are 
to be measured in light of boy’s im-, 
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mature years —^Watson v. Ingalls, 
119 So. 667, 218 Ala. 537. 

35, Or—Maletis v. Portland Trac¬ 
tion Co., 83 P.2d 141, 160 Or. 30. 

42 C.J. p 1051 note 84. 

“'Children of tender years are en¬ 
titled to a degree of care from others 
proportioned to their inability to 
foresee and avoid the perils which 
they may encounter.”—Irvine v. Carr, 
177 S.E. 208, 211, 163 Va. 662—Ball v. 
Witten, 154 S E. 547, 549, 155 Va. 40. 

The younger the child and the less 
able he is to look out for himself, 
the greater the care which may be 
reasonably exacted.—^Aliff v. Berry¬ 
man, 160 S.E. 864. Ill W.Va. 103. 

36, Philippine.—U. S. v. Knight, 26 
Philippine 216. 

42 C.J. p 1051 note 85. 

37. Pa.—Haney v. Bobish, 33 A.2d 
268, 153 Pa.Super. 191. 

42 C.J. p 1051 note 86. 

Flaying in street 

A person operating a motor ve¬ 
hicle along the streets of a city is 
bound to recognize the fact that 
children will be found playing in the 
street and that they may sometimes 
attempt to cross the street unmind¬ 
ful of its dangers, and the driver 
owes the children the duty of rea¬ 
sonable and ordinary care under the 
circumstances. 

Ill.—Morrison v. Flowers, 139 N.E 
10, 308 Ill 189—^Kuzminski v. Was- 
er, 41 N.E.2d 1008, 314 Ill.App. 438 
— Stine V. Union Electric Co. of 
Illinois, 26 N.E.2d 433, 305 Ill App. 
37—Ogden v. Keck, 253 Ill.App. 
444. 

N.T.—Kesten v. Forbes. 78 N.T.S.2d 
769, 273 App.Div. 646. 

W.Va.—Harper v. Crislip, 138 S.E. 
93, 103 W.Va. 514. 

38. Cal.—Conroy v. Perez, 148 P.2d 
680, 64 Cal.App.2d 217—Harrison v. 
Gamatero, 125 P.2d 904, 52 Cal. 
App. 2d 178—Seperman v Lyon 
Fire Proof Storage Co., 275 P 980, 
97 CaLApp. 654—Wong Kit v. Cres¬ 
cent Creamery Co., 262 P. 481, 87 
Cal.App. 563. 

Ill.—Stemkowski v. J. H. Patterson 
Co., 58 N.E.2d 463, 324 Ill.App. 318 
—Ogden V. Keck, 253 Ill.App. 444. 



60 C.J.S. 


MOTOR VEHICLES 


§ 396 


reasonable and timely warning* of the approach of 
his car to children near the street or highway,^^ 
crossing the street or highway,40 playing in the 
street,41 riding in the street,42 or walking along the 


street in a situation of danger.43 

The operator must have his car under proper 
control44 and operate it at a reasonable rate of 
speed45 at places where children are or may be 


Iowa.—^Hampton v. Burrell, 17 NJW. 

2d 110, 236 Iowa 79. 

Mo.—Cervillo v. Manhattan Oil Co., 

49 S.W.2d 183, 226 Mo.App. 1090. 

N.C.—Sparks v. ■Williams, 44 S.E. 343, 
228 N C 25—Yokeley v. Kearns, 25 
S.E.2d 602, 223 M.C. 196. 

Or.—Forrest v. Turley, 266 P. 229, 125 
Or. 251. 

Pa—Haney v. Bobish, 33 A.2d 26S, 
153 Pa-Super. 191—Oland v. Kohler, 
169 A. 411, 111 Pa.Super. 185. 

Tenn.—Breeden v. Hurley, 13 Tenn. 
App. 599. 

Vt.—Callahan v. Disorda, 16 A.2d 179, 
ni Vt. 331. 

Wash.—Rettig: v. Coca-Cola Bottling 
Co., 156 P2d 914, 22 Wash.2d 572. 
42 C.J. p 1051 note 87. 

Constant lookout 

A motorist approaching a place 
where there are children upon or 
near a highway must keep a constant 
lookout.—^Fedorovich v. Glenn, 9 A- 
2d 358, 337 Pa. 60. 

Contlntiing duty 

Ind.-—-Mays v. Welsh, 32 N.E.2d 701, 
218 Ind. 356. 

Tex.—Temple Lumber Co. v. Living, 
Civ.App, 289 S.W. 746. 

The duty to look implies the duty 
to see what is plainly visible.— 
Hampton v. Burrell, 17 N.W.2d 110, 
236 Iowa 79. 

^'Driver must he nleirtf and, on see¬ 
ing child approaching his pathway, 
take such action, if possible, as to 
save it from harm,**—^Moore v. Lein- 
inger, 149 A. 662. 663, 299 Pa. 380— 
Pesola V. Tremayne, 165 A. 661, 663, 
108 Pa.Super. 535. 

Failure to see 

(1) Failure to see a child in time 
to avoid injuring him may constitute 
negligence where the driver could 
have seen him if he had exercised 
ordinary care—Carbonneau v. Cava¬ 
naugh, 194 N.E. 724, 290 Mass. 139— 
42 C.J. p 1051 note 87 [c]. 

(2) Driving truck upon sidewalk 
into private driveway without ob¬ 
serving children might constitute 
negligence, where children and side¬ 
walk were in plain view.—Hirrell v. 
Lacey, 174 H.E. 679, 274 Mass. 431. 

(3) A motorist who veered to the 
left closely behind a parked auto¬ 
mobile at time when he could not 
see whether anyone was behind the 
automobile and who traveled at fif¬ 
teen miles per hour when he struck 
a child who had alighted from parked 
automobile and was crossing high¬ 
way and ran over the child with the 
left front wheel was guilty of negli¬ 
gence in not keeping a close lookout 
warranting recovery for injuries to 


child.—Keller v. Stevenson, La.App-, 

6 So.2d 569. 

39. La.—Doyle v. Kelson, App., 11 
So.2d 645. 

K.G.—Sparks v. Williams, 44 S E. 343, 
228 K C. 25—^Tokeley v. Kearns, 25 
S.E.2d 602, 223 K.C. l96~Smith v- 
Miller, 1S3 S.E. 370, 209 X.C. 170. 
W.Va.—^Vance v. Logan Williamson 
Bus Co., 46 S E.2d 783. 

Between crossings 

The operator of a motor vehicle Is 
not required to sound horn between 
crossings unless he has reasonable 
grounds to believe that some child 
may appear in his path.—Ondrusek v. 
Zahn. 52 A.2d 461, 356 Pa. 537. 

40. Cal.—Anderson v. Walters, 27 P. 
2d 100, 135 Cal.App. 380- 

Ky-—Gretton v. Duncan, 38 S.W.2d 
448, 238 Ky. 554. 

K.Y.— Corpus Jlirls cited in Lo Vag- 
lio V. Kahn, 1 N.T.S.2d 322, 323, 253 
App Div. 839—Touris v. Fairmont 
Creamery Co., 240 N.Y.S. 225, 22S 
App Div. 569—42 C.J. p 1052 note 
90. 

41. Ala.—^V^atson v. Ingalls, 119 So. 
667, 218 Ala. 537. 

Ind—Mays v. Welsh. 32 K.B.2d 701, 
218 Ind. 356. 

La.—Doyle v. Nelson, App., 11 So,2d 
645. 

42 C,J. p 1053 note 89. 

'Warning or observation and control 
of vehicle 

A truck driver, in approaching 
place where he knew that children 
were playing along street owed duty 
to either give warning of his ap¬ 
proach or to keep children under 
such observation and his truck under 
such control that he would not run 
over them.—Stemkowski v. J. H. Pat¬ 
terson Co., 58 N.E.2d 463, 324 Ill.App. 
318. 

42. La,—^McMorris, for Use of Mc- 
Morris, v. Graham, App., 176 So. 
630. 

43. La.—^Brown v. Wade, App., 145 
So. 790—Jacoby v. Gallaher, 120 
So. 888, 10 La.App. 42. 

Miss.—^Avery v. Collins, 157 So. 695, 
171 Miss. 636, motion overruled 
158 So. 552, 171 Miss. 636 
Or.—^Maletis v. Portland Traction Co., 
83 P-2d 141, 160 Or. 30. 

Pa.— ^Heifelfinger v. Schell, Com.Pl., 
50 Dauph.Co. 1. 

42 C.J. p 1052 note 91. 

44. La.—^McMorris, for Use of Mc- 
Morris v. Graham, App., 176 So. 630 
—Brown v. Wade, App., 145 So. 
790. 


Mo.—Cervillo v. Manhattan Oil Co., 

49 S.W.’d 183, 226 Mo-.App. 1090. 
N.C.—Sparks v. Williams, 44 S.E.2d 
343, 228 KC. 25—^Yokeley v. 

Kearns, 25 S E.2d 602, 22.3 N.C. 196 
Or.—^Forrest v. Turlay, 266 P. 229, 
125 Or. 251. 

42 C.J- p 1052 note 92. 

Complete control 

Va.—Ball V. Witten, 154 S.E. 547, 
155 Va. 40. 

Failure as negligence 

In action for inj'uries sustained by 
child struck by defendant’s truck, the 
absence of direct evidence of speed 
■was not controlling since there may 
be negligence in failing to have a mo¬ 
tor vehicle under proper control with¬ 
out excessive speed.—EReader v. May- 
Stern & Co., 7 A.2d 379, 136 Pa.Super, 
359. 

45. La.—^Doyle v. Nelson, App.. 11 
So.2d 645—Keller v. Stevenson, 
App., 6 So 2d 569—^Brown v. Wade, 
App., 145 So. 790. 

N'.c.—Sparks v. Willis, 44 S.E. 2d 
343, 228 N.C. 25—Yokeley v. 

Keams. 25 S E 2d 602, 223 N.C. 196 
—Smith V. Miller, 183 S.E. 370, 
209 N.C. 170. 

42 C.J. p 1052 note 93. 

Automobilist, not seeing or put on 
notice of children upon or near road¬ 
way, is not negligent in failing to 
decrease speed—Messick v. Mason 
157 S.E. 575, 156 Va. 193. 

Between thirty and forty miles per 
hour 

A motorist, driving between thirty 
and forty miles per hour after seeing 
children playing in street one block 
ahead, was not free from negligence. 
—Doyle V. Nelson, La.App., 11 So.2d 
645. 

Driver must reduce speed of his 
vehicle, if necessary, to protect chil¬ 
dren upon or near the highway. 

Cal.—^Anderson v. Walters. 27 P.2d 
100. 135 Cal.App. 380- 
lowa.—^Darr v. Porte, 263 N.W. 240, 
220 Iowa 751. 

Slow speed 

—Guillory v. Horecky, 168 So. 481, 
185 La. 21—^Doyle v. Nelson. App., 
11 So-2d 645—Jacoby v. Gallaher, 
120 So. 888, 10 La.App. 42. 

I^iss.—^Avery v. Collins, 157 So. 695, 
171 Miss. 636, motion overruled 
158 So. 552. 171 Miss. 636. 

N.Y.—Touris v. Fairmont Creamery 
Co., 240 N.Y.S. 225, 238 App.Div. 
569—Colon v. Salute, 12 N,Y.S.2d 
444, 1-71 Misc. 843, affirmed 39 N.T. 
S.2d 610. 

W.Va.—^Vance v. Logan Williamson 
Bus Co., 46 S.E.2d 783. 
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expected to be in the street or highway. His duty 
to children requires that his vehicle be under such 
control and operated at such speed that he is able 
to stop it in a reasonable time in an emergency,^® 
and the circumstances of a particular situation may 
impose on him the duty to stop^? and not start 
again until the danger is past.*^® It has been held, 
however, that he is not required to have his car un¬ 
der such control that it can be stopped immediate- 
ly.49 

The operator is not an insurer of the safety of 
children who may be upon or near the highway or 
street,®® and, although he is bound to be vigilant at 


all times,®! he is not bound to anticipate everything 
which might possibly occur,®^ and, if he has exer¬ 
cised ordinary care in view of the situation and cir¬ 
cumstances, he is not liable for an injury to a child 
which is due to an occurrence which he could not 
reasonably have foreseen and avoided.®3 

b. Darting or Running Suddenly into Street or 
Highway 

The operator of a motor vehicle is required to exer¬ 
cise reasonable care to avoid injury to children who may 
suddenly dart or run into the street or highway. 

The propensity of young children to dart or run 
suddenly into the street or highway,®^ even though 


46. Iowa.—^Darr v. Porte, 263 N.W. 
240, 220 Iowa 751. 

La.—^Doyle v Nelson, Apr*, 11 So 2d 
645—Jamison v. State, App., 7 So. 
2d 373—Peperone v. Lee, App., 160 

So. 467—Moreau v. Southern Bell 
Telephone & Telegraph Co., App., 
15S So. 412—Brown v. Wade, App, 
145 So. 7S0—L’Admirault v. Pointe 
Coupee Motor Co., 7 La.App. 3S9. 
N.J.—^Perris v. McArdle, 106 A. 460, 
92 N.J Law 580. 

Pa.—Fedorovich v. Glenn, 9 A.2d 358, 
337 Pa 60—Johnson v. Abbott's 
Alderney Dairies, 145 A. 605, 295 
Pa. 548—Silberstein v. Showell, 
Fryer & Co., 109 Pa. 701, 267 Pa. 
298—McMillen v, Strathmann, 107 
A. 332, 2 64 Pa. 13—Fabel v. I-Iaz- 
lett, 43 A.2d 373, 157 Pa Super. 416 
—Haney V. Bobish, 33 A.2d 26S, 153 
Pa.Super. 191—Gcttemy v. Gren- 
nan Bakeries, 21 A 2d 465, 145 Pa 
Super. 405—^Haas v. Wesley, 14 A. 
2d 179, 140 PaSuper. 453—HcfCel- 
finger v. iSchell, Com.Pl, 50 Dauph. 
Co. 1—Dinges v. City of Erie, Com. 
PI., 22 Erie Co. 180. 

Va—Ball V. Witten, 154 S.B. 547, 155 
Ta. 40. 

Ready to stop or swerve 

Driver of truck trailer had duty to 
hold truck well in hand, ready to stop 
or swerve, as necessary, to avoid 
striking children as result of their 
Impulsive act, after seeing children 
playing tag, running toward truck 
and looking behind them as drivel 
approached them on same side of 
street.—Guillory v. Horecky, 168 So. 
481, 185 La. 21. 

47- Miss.—^Avery v. Collins, 167 So. 
695, 171 Miss. 636, motion over¬ 
ruled 158 So. 552, 171 Miss. 636. 
Mo.—Cervillo v. Manhattan Oil Co., 
49 S.W.2d 183. 226 Mo.App. 1090. 
Ohio.—Joseph v. Larkworthy, 15 Ohio 
N.P.,N,S.. 561. 

Va.—Scott V. Crawford, 2 S.E.2d 301, 
172 Va. 617—Ball v. Witten, 154 
S.E. 547, 155 Va. 40. 

Wash,—^Rettig v. Coca-Cola Bottling 
Co., 156 P.2d 914. 22 Wash.2d 672. 

48. La.—^Moreau v. Southern Bell 


Telephone & Telegraph Co., App., 
158 So. 412. 

48. Pa.—^McMillen v. Strathmann, 
107 A. 332, 264 Pa. 13. 

42 C.J. p 1052 note 96. 

58. La—Docuir v. Bozeman, App^ 
31 So.2d 894—McMorris, for Use of 
McMorris, v. Graham, App , 176 So 
630. 

Mich—Edgerton v. Lynch. 238 N.W. 
322, 255 Mich. 456. 

Mont.—Lesage v Largey Lumber Co., 
43 P.2d 896, 99 Mont. 372 

Pa—Dinges v. City of Erie, Com.Pl., 
22 Erie Co. 180. 

Wis—Buka v. Zierer, 218 N.W. 358. 
195 Wis. 285. 

42 C J. p 1052 note 97. 

51. Mont—^Aulio v. Miller,. 11 P.2d 
1039, 92 Mont. 150. 

Pa.—Moore v Leininger, 149 A 662, 
299 Pa. 3SO—Header v. May-Stern 
& Co., 7 A.2d 379, 136 Pa.Super. 359. 

52. Pa.—^Wilson v. Metropolitan Pe¬ 
troleum Corporation, 188 A. 151, 324 
Pa, 321—Purdy v. Hazeltine, 184 
A. 660, 321 Pa. 459. 

42 C.J. p 1052 note 99. 

53. Cal.—Moss V. Stubbs, 295 P. 572, 
111 Cal.App. 359, rehearing denied 
296 P. 86. Ill Cal.App. 359—Moeller 
V. Packard, 261 P. 315, 86 Cal.App. 
459. 

Iowa.—Ryan v. Trenkle, 212 N.W. 
888, 203 Iowa 443—^Williams v. 

Cohn, 206 N.W. S23, 201 Iowa 1121. 

Ky.—Golubic v. Rasnich, 60 S.W.2d 
616, 249 Ky. 266. 

La.—^Vallery v. Teche, App., 166 So. 
646—Moreau v. Southern Bell Tel¬ 
ephone & Telegraph Co., App., 158 
So. 412—Martinez v. Crusel, App., 
148 So. 742—Tabary v. New Or¬ 
leans Public Service, App., 142 So. 
800, followed in Boudreaux v. New 
Orleans Public Service, 142 So. 802 
—Millannos v. Patter, 138 So. 878, 
18 La App. 708. 

N.J.—Rich V. Eldredge, 147 A. 384, 
106 N.J.Law 181—^De Lucia v. 
Bleha, 137 A. 428, 5 N.J.Misc. 501. 

Or.—Simpson v. Hillman, 97 P.2d 527, 
163 Or, 357. 

Pa.—Salinger v. Peshina, Com.Pl., 46 
Dauph.Co, 183. 
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W.Va —^Vance v. Logan Williamson 
Bus Co., 46 S.E 2d 783. 

42 C .1. p 1052 note 1. 

Test of negligence 

True te.st of driver’s negligence is 
whether driver, in exercise of due 
care, should have seen child in time 
to have avoided accident, and wheth¬ 
er, after seeing child, he took proper 
steps to do so.—Moore v. Leininger, 
149 A. 662, 299 Pa. 380—Haas v. Wes¬ 
ley, 14 A 2d 179, 140 PaSuper. 453— 
Pesola V. Tremayne, 165 A. 661, 108 
Pa.Super. 535. 

Deliberate step in front of vehicle 
Motorist IS not responsible for in¬ 
jury to child who deliberately steps 
in front of automobile.—^Purdy v. 
Hazeltine, 184 A. C60, 321 Pa. 459— 
Bowman v. Stouman, 141 A. 41, 292 
Pa 293. 

54, Ky.—Lehman v. Patterson, 182 
S W.2d 897, 298 Ky. 360. 

La.—Matulich v. Crockett, App, 184 
So. 748—Smith v. City of Alexan¬ 
dria, App., 178 So 737. 

Va—Ball V. Witten, 154 'S.E. 547, 155 
Va. 40. 

Childi*en of tender years 

(1) A siotorist seeing a child of 
tender age standing near the high¬ 
way, and knowing that the child has 
not seen the approaching automobile, 
cannot presume that the child will 
not suddenly run onto the highway, 
and he should watch the movements 
of the child in order to avoid injury. 
—McGough Bakeries Corp. v. Reyn¬ 
olds, 35 So.2d 332, 250 Ala. 692. 

(2) Motorist cannot ignore dispo¬ 
sition of children of tender years, es¬ 
pecially when in group, to be heedless 
and capricious, and to dart from 
place of safety to place of danger and 
into pathway of oncoming automo¬ 
bile. 

Iowa.—Darr v. Porte, 263 N.W. 240, 
220 Iowa 751. 

Pa.—Meadows v. Jenkins, Com.Pl., 9 
Fay.L.J. 202. 

Child under fourteen years 

A motorist, who sees child under 
age of fourteen years upon a street or 
public road, or who in the exercise 
of ordinary care should see him, in. 
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accompanied Dy their elders holding their hands,55 
must be anticipated by the operator of a motor ve¬ 
hicle. Where the operator sees a child in a place 
of danger, or has reason to apprehend that a child 
might run into a place of danger and has sufficient 
time to stop his vehicle if it is under proper con¬ 
trol, it is his duty to exercise such care as would 
be reasonably necessary to avoid a collision with 
the child.ss Where he is operating his vehicle at 
a speed in excess of the statutory limit, or at an 
unreasonable or dangerous speed, he cannot escape 


liability for an injury to a child because the child 
ran in front of the vehicle so suddenly that the ac¬ 
cident was then unavoidable.®'^ 

On the other hand, the operator of a motor ve¬ 
hicle is not bound under all circumstances to antici¬ 
pate what a child upon a sidewalk or in a place of 
safety may do.®S He is not ordinarily bound to 
anticipate that a child will dart from the side of 
the street or suddenly run across the street into the 
path of his vehicle,09 and, where he is proceeding 
at a lawful or reasonable speed, and obeying all 


time to reduce speed and have such 
control of vehicle as to avoid com¬ 
ing in contact with child, cannot as¬ 
sume that child will not move from 
a position of safety outside of path¬ 
way of vehicle and into a place of 
danger.—Schlotterbeck v. Anderson, 
26 N.W.2d 340, 238 Iowa 208—Pasch- 
ka v Carsten, 3 N.W.2d 542, 231 Iowa 
1185—Webster v. Luckow, 258 N.W. 
6S5, 219 Iowa 1048 

55. La.—Peperone v. Lee, App., 160 
So. 467. 

56. La.—Doyle v. Nelson, App.» 11 
So.2d 645—Brown v. Wade, App, 
145 So. 790. 

Neb.—Tews v. Bamrick, 26 N.W.2d 
499, 148 Neb. 59. 

Pa.—Ondrusek v. Zahn, 52 A 2d 461, i 
356 Pa. 537—Dugan v. McGara’s I 
Inc., 25 A.2d 718, 344 Pa. 460—j 
Fedorovich v. Glenn, 9 A.2d 358, 
337 Pa. 60—Derr v. Rich, 200 A. 
599, 331 Pa. 502—^Derrickson v. 

Tomlinson, 192 A. 673, 326 Pa. 560 
—Lucas V. Bushko, 171 A. 460, 314 
Pa. 310—Goodstein v. King, 148 A. 
300, 298 Pa. 313—Johnson v. Ab¬ 
bott's Alderney Dairies, 145 A. 605, 
295 Pa. 548—Silberstein v. Showell, 
109 A. 701, 267 Pa. 298—Juchnie- 
wicz V. Hawthorne, 44 A.2d 301, 158 
Pa Super 146—Fabel v. Hazlett, 43 
A.2d 373, 157 PaSuper. 416—Haas 

V. Wesley, 14 A.2d 179, 140 Pa.Su¬ 
per. 453—Small v. Morgan, 195 A. 
153, 129 Pa.Super. 41—Lowder v. 
Bausman, Com PL, 55 Dauph.Co. 
119—Heffelfinger v. Schell, Com. 
PL, 50 Dauph.Co. 1—^Wittman v. 
Stalford, Com.Pl., 32 Del.Co. 145. 

Anything to challensTe attention 

(1) It is the duty of the operator 
to avoid an accident if possible, if at 
a designated place there is anything 
to challenge his attention and warn 
him that he should expect heedless 
acts. 

Pa—Purdy v. Hazeltine, 184 A. 660, 
321 Pa. 459—Bowman v. Stouman, 
141 A. 41, 292 Pa. 293—Frank v. 
Cohen, 135 A. 624, 288 Pa. 221. 
W.Va.—^McCune v. Crawley Transp. 
Co, 198 S.B. 516. 120 W.Va. 301— 
Aliff V. Berryman, 160 S.E. 864, 111 

W. Va. 103. 

(2) It has been held the presence 
of a tricycle or other toy on sidewalk 


did not constitute notice to motorist 1 
that a child might dart out into 
street from opposite sidewalk so as 
to require exercise by motorist of 
that degree of care required when 
motorist knovrs, or in exercise of or¬ 
dinary care should know, that chil¬ 
dren are present or likely to be pres¬ 
ent upon a highway.—Clark v. Hodg¬ 
es, 39 S.E.2d 252. 185 Va. 431. 
Indication of intent to ran 

Child traveling along highway need 
not indicate intent to run in front of 
automobile before care is required of 
driver.—Metcalf v. Romano, 257 P. 
114, 83 CaLApp. 508. 
l^ookont 

Motorists must keep a lookout for 
children who may suddenly come up¬ 
on the road in front of them even be¬ 
tween street intersections.—^Henkel- 
mann» v. Metropolitan Life Ins. Co., 
26 A.2d 418, 180 Md. 591. 

Small hoy concealed 
Autoist who approached on right 
side of road in broad daylight stand¬ 
ing truck, beside which was driver, 
owed no duty to small hoy, concealed 
among milk cans, to sound horn.— 
Crutchley v. Bruce, 240 N.W. 238, 
214 Iowa 731. 

Stop, slow down, or tom aside 
T\Tiere children were playing in 
street, and three-year-old boy with 
back to automobile sprang into path 
of automobile, automobilist's failure 
to stop, slow down, or turn aside was 
held negligence,—Scandalis v. Jenny, 
22 P.2d 545, 132 CaLApp. 307. 

57. Ill.—Morrison v. Flowers, 139 N. 
B. 10, 308 Ill. 189—T^^all v. Greene, 
52 N.E.2d 303, 321 IlLApp. 161— 
Hurzon v. Schmitz, 262 IlLApp. 337. 

Md.—Henkelmann v. Metropolitan 
Life Ins. Co., 26 A.2d 418, 180 Md. 
591. 

Tenn.—^Fmton v. Mercury Motors, 
App., 194 S.W.2d 354—Tubh v. 
Boyd, 13 Tenn App. 432. 

58. N.J.—Rich v. Elredge, 147 A. 
384, 106 N.J.Law 181. 

Or.—Simpson v, Hillman, 97 P.2d 527, 
163 Or. 357. 

Pa.—Ondrusek v. Zahn, 62 A. 2d 461, 
356 Pa. 537—Purdy v. Hazeltine, 
184 A. 660, 321 Pa. 459. 
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Children walking along sidewalk 
Automobilist is under no obligation 
to guard against possibility that 
children walking along city sidewalk 
will run across his path.—Jacoby v. 
Gallaher, 120 So. S88, 10 La.App. 42. 
Child of eight years 

(1) Automobile driver had no duty 
to assume that girl of eight years 
would leave place of safety to ex¬ 
pose herself to peril.—Moeller v. 
Packard, 261 P 315. 86 CaLApp. 459. 

(2) Motorist was held not bound to 
anticipate that boy, aged eight, would 
suddenly emerge from safe place into 
zone of danger.—Howk v. Anderson, 
253 N.W. 32, 218 Iowa 358. 

59. Mont.—Autio v. Miller, 11 P.2d 
1039, 92 Mont. 150. 

Pa.—Ondrusek v. Zahn, 52 A.2d 461, 
356 Pa. 537—^Hulmes v. Keel, 6 A. 
2d 64, 335 Pa. 117—^Purdy v. Hazel¬ 
tine, 1S4 A. 660, 321 Pa. 459—Bow¬ 
man V. Stouman, 141 A. 41, 292 Pa. 
293—Frank v. Cohen, 135 A. 624, 
388 Pa. 221—McAvoy v. Kromer, 
120 A. 762, 277 Pa. 196—Reader v 
May-Stern «Ss Co., 7 A.2d 379, 136 
Pa.Super. 359—^Rittle v. Zeller, lOO 
Pa.Super. 516—Lowder v. Bausman, 
Com.Pl, 55 Dauph.Co. 119—In re 
Withdrawal Motor Privileges of 
Siegel, Com PL, 35 Luz.Leg.Reg. 
431—^Deiffenderfer v. Weidner, 
Com.PL, 14 Northumb Leg.J 176. 
W.Va.—McCune v. Crawley Transp. 
Co., 198 S.E. 516, 120 W.Va. 516— 
Aliff V. Berryman, 160 S.E. 864, 
111 W.Va. 103 
42 C.J. p 1052 note 99 [a]. 

I On hearing horn 

A motorist on a roadway for west¬ 
bound traflic, on seeing a boy walk¬ 
ing westerly on the left edge of the 
roadwaj', cannot be charged with an¬ 
ticipating that the boy will suddenly 
dart from a place of comparative 
safety to a place of great danger by 
running diagonally into the roadway 
on hearing the horn of the automo¬ 
bile.—^Hutcheson v. Misenheimer, 194 
S.E. 665, 169 Va. 511. 

Ztnle not applicable 

The rule is not applicable if child 
was upon highway such length of 
time before accident occurred that 
driver, in exercise of due care, should 
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the requirements of the law of the road and for 
the operation of motor vehicles, he is generally not 
liable for injuries to a child darting in front of or 
into the side of his vehicle so suddenly that he 
cannot stop or otherwise avoid an injury.®® 

c. In Vicinity of Schoolhouse or School Bus 

(1) Schoolhouse 

(2) School bus 


(1) Schoolhouse 

The operator of a motor vehicle must be especially 
cautious in the vicinity of a schoolhouse. 

The operator of a motor vehicle must be espe¬ 
cially cautious in the vicinity of a schoolhouse,®! 
particularly at a time when school is in recess,®^ 
or is being dismissed.®^ Under such circumstanc¬ 
es, he must be vigilant in keeping a lookout,®4 


have seen him and avoided accident. 
—Derr v. Rich, 200 A. 599, 331 Pa 
502—^Haas v. Wesley, 14 A.2d 179, 140 
Pa.Super. 453. 

Sudden appearance doctrine 

(1) Sudden appearance doctrine, as 
sreg-ards infants, ordinarily applies 
only where infant leaves sidewalk, or 
emerges from behind obstruction, and 
suddenly appears in path of vehicle, 
precluding ordinarily careful driver, 
proceeding at reasonable speed, from 
avoiding accident.—^Ashland Sanitary 
Milk Co. V. Messersmith’s Adm’r, 32 
S.W.2d 727, 236 Ky. 91. 

(2) It has been held inapplicable 
where truck driver, one hundred fifty 
feet away, plainly saw girl near 
parked automobile.—Ashland 'Sani¬ 
tary Milk Co. V. Messersmilh’s Adm’r, 
supra 

€0. Ark.—Morel v. Lee, 33 S.W.2d 
1110, 182 Ark. 985. 

Ill.—Morrison v. Flowers, 139 N.E 
10, 308 Ill. 189—-Wall v. Griene, 52 
]Sr.E.2d 303. 321 Ill App. 161—Rob¬ 
erts V. City of Rockford, 16 N.E.2d 
568, 296 Ill.App. 469—Zink v. 

Breese Gram Co, 260 Ill.App. 281. 
Iowa—^^Vatson v. Home Mut, Ins. 
Ass’n of Iowa, 246 KW. 655, 215 
Iowa 670—Klink v. Bany, 224 NW. 
540, 207 Iowa 1241, 65 A.L R, 187. 
Kan.—Lindens truth v. Leveque, 23 
P.2d 4SG, 138 Kan. 93. 

Ky.—Golubic v. Rasnick, 39 S.W.2d 
513, 239 Ky. 355—Metts' Adm’r v. 
Louisville Gas «Ss Electric Co, IS. 
W.2d 985, 222 Ky. 551. 

La—Sundbery v. Ber, App., 162 So, 
85—Millannos v. Fatter, 138 So. 
878, 18 La App. 708—Cavanaugh v. 
Blaum, 125 So. 160, 12 La.App. 173 
—Gremillion v. Couvillion, 5 La 
App. 441—^Hanley v. Anthony, 3 La 
A«)p. 727. 

Md.—^Henkelmann v. Metropolitan 
Life Ins. Co., 26 A.2d 418, 180 Md. 
591. 

Mass.—Conte v. Mizzoni, 11 N.E.2d 
496, 29S Mass. 463. 

N.T.—Baumer v. Gottlieb, 291 N.Y.S. 
16, 160 Misc. 924. 

Or.—Sorsby v. Benninghoven, 161 P. 
251, 82 Or. 345. 

Pa—Lucas v. Bushko, 171 A. 460, 
314 Pa. 310—Gettemy v, Grennan 
Bakeries, 21 A.2d 465, 145 PaSu- 
per. 405—Lowder v. Bausman, Com. 
PL, 55 Dauph.Co. 119. 


Wash.—Rettig v. Coca-Cola Bottling 
Co, 156 P.2d 914, 22 Wash.2d 572. 
42 C.J. p 1052 note 1. 

Lack of preescistiug negligence 
Doctrine of automobile driver’s 
nonliability fo-r injuries to child dart¬ 
ing in front of machine implies lack 
of preexisting negligence.—Harper v. 
Crislip. 138 S.E. 93, 103 W.Va. 514. 

Accident not at corner 

In determining negligence of driver 
of automobile which struck child who 
darted into street, fact that accident 
did not occur at street corner should 
be considered.—Millannos v. Fatter, 
138 So. 878, 18 LaApp. 708. 

Proper side of highway 

The fact that motorist, who struck 
child jumping from wagon, was driv¬ 
ing nearer center than outside of 
highway was not negligence, where 
motorist was driving on proper side 
of highway.—^Lindenstruth v. Leve¬ 
que, 23 P.2d 486, 138 Kan 93. 

Overtaking and passing vehicle 
Where four-year-old boy, after 
alighting from bus, ran around front 
of bus and continued across roadway 
until struck by truck which had been 
following bus, truck driver was not 
negligent on ground that he unlaw¬ 
fully overtook and passed vehicle 
which had slopped at intersection to 
permit a pedestrian to cross roadway, 
since bus had not stopped to permit 
pedestrian to cross roadway, but to 
permit passengers to alight.—^Rettig 
V. Coca-Cola Bottling Co., 156 P.2d 
914, 22 Wash 2d 572. 

Failure to sound horn 

(1) Failure of truck driver to 
sound horn before striking boy run- 
ing across street from behind street 
car was held not negligence.—^Moss 
V. Stubbs, 295 P. 572, 111 Cal.App. 
359, rehearing denied 296 P. 86, 111 
Cal.App. 359. 

(2) Driver was held not negligent 
as matter of law in failing to sound 
horn before girl ran onto pavement.— 
Moeller v. Packard, 261 P. 315, 86 Cal. 
App. 459. 

(3) The failure to sound the horn 
has been held not negligence where 
the sounding of the horn would not 
have averted an accident.—^Haydon v. 
Bay City Fuel Co., 9 P.2d 98, 167 
Wash. 212. 

61. Ga.—CToxpus jruEls cited in Smith 
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v. Kleinberg, 174 S.E 731, 49 Ga. 
App. 194. 

La—Norwood v. Bahm, 127 So. 475, 
14 La.App. 261, rehearing denied 
129 So. 183, 14 La.App. 261—Gian- 
grosso V. Schweitzer, 123 So. 127, 
10 La.App. 777. 

Pa—Glowaskie v. Rhoads, 166 A. 
850, 312 Pa. 508—Stevenson v. Sar- 
fert. 165 A. 225, 310 Pa. 458. 

W.Va— Corpus Juris quoted in Vargo 
V. Cochrane, 152 S.E. 8, 9, 108 W. 
Va. 607. 

42 C.J. p 1053 note 3. 

Kigh degree of care or caution 
Mass.—Clouatre v. Lees, 75 N.E.2d 
242. 321 Mass 679. 

W.Va—Vargo v. Cochrane, 152 S.E 
8, 108 W.Va. 607. 

Ordinary care requires motorist 
driving along street adjacent to 
school to use every reasonable pre¬ 
caution to prevent injury to children. 
—Hansen v. Houston Electric Co., 
Tex.Civ.App., 41 S.W.2d 77, error dis¬ 
missed. 

Signs giving notice 

Truck driver, driving on street 
where signs giving notice that street 
was school and "play” street were 
displayed, should have anticipated 
that children would be playing on 
street.—Tamburnno v. Sterrick De¬ 
livery Corporation, 271 N.T.S. 765, 
241 App.Div. 221. 

The tendency of small cliildren to 
run across streets, at or near school- 
houses, must not be ignored by driv¬ 
ers of motor vehicles. 

Pa.—Rankin v. Ward Baking Co., 116 
A. 58. 272 Pa. 108. 

WVa—Vargo v. Cochrane, 152 S.E. 
8, 108 W.Va 607. 

Stopping in passageway 

Bus company stopping bus in 
school children’s passageway across 
street was liable for death of child 
who went behind bus and was struck 
by passing automobile, if driver 
could have anticipated such result.— 
Hansen v. Houston Electric Co., Tex. 
Civ.App., 41 S.W.2d 77, error dis¬ 
missed. 

62. La.—Cavanaugh v, Blaum, 125 
So. 160, 12 La.App. 173. 

63. Pa.—Stevenson v. Sarfert, 165 A- 
225, 310 Pa. 458. 

64. W.Va.—Oorpua Juris quoted la 
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alert to sound warnings of his approach,keep his 
speed within the limit of what is reasonable in view 
of the particular dangers existing in such a local¬ 
ity,66 and bring his car under controls^ so that it 
can be stopped on the shortest possible notice,®^ 
Kven in such a locality, however, he is not an in¬ 
surer against accidents to children.69 

(2) School Bus 

The operator of a motor vehicle is required to exercise 
reasonable care under the circumstances when approach¬ 
ing OP passing a school bus which is engaged in dis¬ 
charging or receiving passengers. 

The operator of a motor vehicle is required to 
exercise resaonable care under the circumstances 
when approaching or passing a school bus which 
is engaged in discharging or receiving passengers.'^o 
He is bound to anticipate that children alighting 


from a school bus may attempt to cross the high¬ 
way,and it is his duty to have his vehicle under 
such control that it can be stopped on the shortest 
possible notice of danger 

Siaiuiory duties. For the purpose of protecting 
children being transported to and from school/^ 
special duties may be imposed by statute on the 
operator of a motor vehicle with respect to school 
busses which have stopped to receive or discharge 
childrenJ^ Under some statutes, the operator may 
be required to stop before passing such a bus,*^^ 
and remain stopped until its passengers are re¬ 
ceived or discharged"® and until its stop signal is 
withdrawn,"" or until it has moved on.*^® Under 
other statutes, he may be required to keep within 
a prescribed slow rate of speed when approaching 
and passing the bus."® Violation of the statutory 


Vargo V. Cochrane, 152 S.E. 8, 9, 
108 W.Va. 607. 

43 C.J. P 1053 note 4. 

65. Pa—^Ditchfield v. Tharp, 75 Pa. 
Super 563. 

W.Va.—Corpus Juris quoted In Var- 
go V Cochrane, 152 S.E. 8, 9, 108 
W.Va. 607. 

6Q. La.—^Norwood v. Bahm, 129 So. 

183, 14 La.App. 261. 

W.Va.—Corpus Juris quoted in Var- 
go v. Cochrane, 152 S.E. 8, 9, 108 
W.Va. 607. 

42 C.J. p 1053 note 6. 

Statute limiting speed 

(1) Statute limiting vehicles to 
fifteen miles per hour when passing 
school building was intended to apply 
to those times when large numbers of 
children may he present on or near 
streets or highways going to or from 
school during opening and closing 
hours.—Glowaskie v. Rhoads, 166 A. 
850, 312 Pa. 508. 

(2) Such a statute was held inap¬ 
plicable where child struck by auto¬ 
mobile in front of school had been 
dismissed with three other pupils at 
3 o’clock and closing hour was actu¬ 
ally 4 o’clock as fixed by statute, 
which had not been changed.—Glow¬ 
askie V. Rhoads, supra. 

(3) Motorist was held not liable 
for injuries caused to pedestrian who 
crossed street in front of university 
on ground that he traveled at speed 
greater than fifteen miles per hour 
as required by ordinance restricting 
speed at which automobiles are per¬ 
mitted to pass schools during school 
recess or while children are going to 
or leaving school, since university 
which was attended by young men 
and women was not a school within 
ordinance.—^Henderson v. Percy, 163 
So. 739, 182 La. 953. 

Reduced speed 

Truck driver passing school zone 
notice and seeing children on school 


ground and on highway going toward 
school grounds should have reduced 
speed below maximum established by 
statute for commercial vehicles.— 
Red Arrow Freight Lines v. Smith, 
Tex.Civ.App., 93 S.W.2d 495, error 
dismissed. 

67. N T.—Tambiirrino v. Sterrick 
Delivery Corporation, 271 X.T.S. 
765, 241 App.Div. 221. 

Pa.—Stevenson v. Sarfert, 165 A. 225, 
310 Pa. 458. 

68. Pa.—Stevenson v. Sarfert, supra. 

69. Pa.—Gavin v. Bell Tel. Co., 87 
Pa.Super. 276. 

43 C.J. p 1053 note 7. 

70. Ala.—International Harvester 
Co. V. Williams, 133 So. 270, 222 
Ala. 589, followed in 133 So. 275, 
222 Ala 595. 

Pa.—Fedorovich v. Glenn, 9 A.2d 358, 
337 Pa. 60- 

Bate of speed aud wamaug 

(1) In action for injuries sustained 
when defendant motorist struck child 
who had emerged from school bus 
and -was crossing highway, question 
whether rate of speed at which mo¬ 
torist attempted to pass school bus 
standing at side of highway was neg¬ 
ligent depended on whether reason¬ 
able persons could so find after con¬ 
sidering circumstances there prevail¬ 
ing of which motorist had actual or 
implied knowledge.—^Wood v. Claus- 
sen. Mo App., 207 S.W.2d 802. 

(2) Motorist driving over forty 
miles an hour who struck six-year- 
old girl, who was crossing street to 
enter school bus approaching group 
of children awaiting its arrival from 
same direction motorist was travel¬ 
ing, and who did not slacken speed 
or give warning of his approach, was 
held negligent.—Smith v. Miller, 183 
S.E. 370, 209 HC. 170. 

71. Mo.—Wood V. Claussen, App., 
207 S.W.2d 802. 
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Pa.—Fedorovich v. Glenn, 9 A.2d 358, 
337 Pa. 60. 

72. Pa.—Fedorovich v. Glenn, supra. 

73. U.S.—Earl W. Baker & Co. v. 
Lagaly. C.C.A.Okl., 144 F.2d 344, 
154 A.L.R. 1098. 

Idaho.—Poston v. Hollar, 132 P.2d 
142, 64 Idaho 322. 

74. Idaho —Poston v. Hollar, supra. 
Va—Carlton v. Martin, 168 S.E. 348, 

160 Va. 149 
Coufiict or repeal 

Idaho.—Poston v. Hollar, 132 P.2d 
142, 64 Idaho 322. 

75. U.S.—Earl W. Baker & Co. v. 
Lagaly. C C.A.Okl, 144 P.2d 344, 
154 A.L.R. 1038. 

X.C.—Morgan v. Carolina Coach Co., 
36 S.E. 263, 225 N.C. 668. 

Statute held mandatory 
S.C.—Fisher v. J. H. Sheridan Co., 
189 S.E. 356, 182 S.C. 316. 108 A.L. 
R. 981. 

“Passing” construed 

Statute requiring automobiles to 
come to complete stop before pass¬ 
ing school bus stopped to take on or 
discharge children has been held to 
require automobile to stop regardless 
of which way it is traveling, word 
“passing” meaning “going by” re¬ 
gardless of whether automobile and 
bus are traveling in same direction. 
—Fisher v. J H. Sheridan Co, supra. 

76. K.C,—Morgan v. Carolina Coach 
Co.. 36 S.E 2d 263, 225 H-C. 668. 

S.C.—Fisher v. J. H, Sheridan Co., 
189 S,E. 356, 182 S.C. 316, 108 A.L. 
R. 981. 

77. N.C.—Morgan v. Carolina Coach 
Co., 36 S.E.2d 263, 225 N.C. 668. 

78. N.C.—Morgan v. Carolina Coach 
Co., supra. 

S.C—Fisher v. J. H. Sheridan Co., 
189 S.E. 356, 182 S.C. 316, 108 A.L. 
R. 981. 

79. Va.—Carlton v. Martin, 168 S E. 
348, 160 Va. 149. 
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duty may constitute actionable neg-ligence^o or neg"- 
ligence per se,^^ and will warrant the recovery of 
damages where it is the proximate cause of an in¬ 
jury, s 2 

d. In Vicinity of Standing Vehicle 

The operator of a motor vehicle is required to exercise 
ordinary or reasonable care under the circumstances, be¬ 
fore and while starting or backing his vehlcie, with re¬ 
spect to any children who may be in the vicinity. 

The operator of a motor vehicle is required to 
exercise ordinary or reasonable care under the cir¬ 
cumstances, before and while starting or backing 
his vehicle, with respect to any children who may 


be in the vicinityand, where he has reason to 
anticipate that a child may be near his vehicle, it is 
his duty to see that the way is clear before starting 
it in motion.®^ He is not ordinarily required to 
search for children hidden underneath or in front 
of his vehicle, whom he cannot see before start¬ 
ing, 85 and, if he has no reason to anticipate the 
presence of children near the vehicle,®® or if the 
child is with an adult who is in a position easily to 
take care of it,®*^ negligence cannot be predicated on 
the mere fact that he started his car and injured 
the child.88 Calling a warning to children congre¬ 
gated about a standing truck is not actionable neg- 


SO. TJ.S.—Earl Baker & Co. v. 
Laffaly, C.G.A.Okl., 144 r.2d 344, 
154 AL.R. 1098. 

81. K.C—Morgan v. Carolina Coach 
Co.. 36 S.E.Jd 263, 225 N.C. 668. 

82. U.S—^Earl W. Baker & Co. v. 
Laffaly. C.G.A.Okl., 144 F.2d 344, 
154 A.Li.R. 1098. 

N.C.—Morgan v. Carolina Coach Co., 
36 S.E.2d 263, 225 N.C. 668. 

83. Gal.—Springer v. Sodostrom, 129 
P.2d 499, 54 Cal.App.2d 704—Gorze- 
man v. Artz, 57 P.2d 550, 13 Cal. 
App 2d 660—Parra v. Cleaver, 294 
P. 6, 110 Cal.App IGS. 

Ill.—^Brown V. Murray, 39 NE2d 83, 
313 Ill.App. 144. 

La.—^Embry v. Reserve Natural Gas 
Co. of Louisiana, 124 So. 572, 12 
La.App- 97. 

Md.—Dallas v. Diegal, 41 A.2d 161, 
184 Md. 161. 

Mass.—O'Reilly v. Sherman, 11 N.E. 

2d 446, 298 Mass. 446. 

Minn —McCarthy v. City of St. Paul, 
276 NW. 1, 201 Minn. 276. 

Ohio.—Sibberson v. Sherlock Baking 
Co., 57 N.E.2d 939, 74 Ohio App. 
228. 

■Vt.—Callahan v. Disorda, 16 A. 2d 179, 
111 Vt. 331. 

W.Va.—Glmco v. Wimer, 107 S.E. 

19S, 88 W.Va. 508. 

Children: 

On private premises see supra § 
349. 

Trespassing on vehicle see infra § 
401. 

Starting and backing generally see 
supra §§ 300-302. 

Across sidewalk 

Where bus driver knew that he 
was driving across a heavily traveled 
sidewalk where pedestrians, includ¬ 
ing children, were apt to and had a 
right to be, which right was superi¬ 
or to his own, reasonable care re¬ 
quired that driver be alert and watch¬ 
ful against exposing pedestrians, par¬ 
ticularly children, to perils, including 
perils that adults might be expected 
to guard against.—^Edgerton v. Nor¬ 
folk Southern Bus Corp., 47 S.B.2d 
409, 187 Va, 642. 


Boy ordered to signal traffic 

Truck driver, ordering boy to sig¬ 
nal traffic while he backed truck, 
owed duty to see that he was not 
placed in perilous position.—Sadlow- 
ski V. Meeron, 215 N.W. 422, 240 
Mich. 306, opinion adhered to 220 N. 
W. 680, 243 Mich 602. 

Very young children 

Bus driver, on seeing very young 
children playing on narrow sidewalk 
in close proximity to bus, must have 
known that they might be in danger 
when the bus was moved and that, 
because of their age, they were in¬ 
capable of foreseeing and under¬ 
standing the danger, and driver was 
under duty in moving the bus to take 
every reasonable precaution to avoid 
injuring them.—Maletis v. Portland 
Traction Co., S3 P.2d 141, 160 Or. 30. 
Duty to sound hom 

(1) A motorist backing in street 
where children are playing must 
sound his horn repeatedly. 

Pa.—Fisher v. Amsterdam, 137 A. 797, 
290 Pa, 1. 

Wash—Cleveland v. Grays Harbor 
Dairy Products, 74 P.2d 909, 193 
Wash. 122. 

(2) Under statute requiring motor¬ 
ist to sound horn before starting, 
stopping, or turning from a straight 
line if any pedestrian may be affect¬ 
ed by such movement, driver of bus 
was under duty to sound horn where 
minors were affected.—Maletis v. 
Portland Traction Co., 83 P.2d 141, 
160 Or. 30. 

Operator held not negligent 
U.S.—Abbott V. Railway Express 
Agency, C.C.A.Md., 108 P.2d 671. 
Cal.—Favalora v. Oden, 57 P.2d 541, 
13 Cal.App.2d 659. 

La—^Hahn v. P. Graham & Co., 86 So. 
651, 148 La. 55. 

Mass.—Burke v. Durland, 44 N.E. 2d 
655, 312 Mass. 291. 

84- Cal.—Conroy v. Perez, 148 P.2d 
6S0, 64 Cal App.2d 217. 

Ky.—Cunningham v. Suhlelts' Adm'r, 
208 S.W.2d 509, 306 Ky. 701. 

La—Comer v. Travelers Ins. Co., 34 
iSo.2d 511, 213 La. 176—Jackson 
State Farm Mut. Auto. Ins. Co., 
App., 32 So.2d 52. 
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Wis.—^Heikkila v. Standard Oil Co., 
213 N.W. 652, 193 Wis. 69. 

Great vigilance 

Where the operator of a city road 
grading machine knew that boys were 
accustomed to playing around the 
machine, he was negligent in not ex¬ 
ercising great vigilance in looking 
out for, or warning boys who might 
be injured by an unexpected backing 
up of the machine, ordinary care un¬ 
der such circumstances requiring a 
very high degree of vigilance.—Mc¬ 
Carthy V. City of St. Paul, 276 N.W. 
1, 201 Minn. 276. 

Very young children 
A motorist who backed her auto¬ 
mobile when, under the evidence, she 
knew or ought to have known that a 
three-year-old boy was in the imme¬ 
diate neighborhood was charged with 
the common knowledge that very 
young children are erratic and likely 
to move quickly and Without regard 
for their own safety.—Callahan v. 
Disorda, 16 A.2d 179, 111 Vt. 331. 

85- Iowa.—^Williams v. Cohn, 206 K. 

W. 823, 201 Iowa 1121. 

Md.—^Dallas v. Diegal, 41 A.2d 161, 
184 Md. 372. 

Mass—O'Reilly v. Sherman, 11 N.E. 

2d 446, 298 Mass. 571. 

Pa.—Dunne v. Bspenshade, 24 Pa 
Dist. &Co. 254, 25 Del.Co. 339. 

Va.—^White v. Edwards Chevrolet 
Co., 43 S.E.2d 870, 186 Va. 669. 

80- La.—Comer v. Travelers Ins Co., 
34 So.2d 511, 213 La 176—Jackson 
V. State Farm Mut. Auto. Ins. Co., 
App., 32 So 2d 52. 

Ohio.—Sibberson v. Sherlock Baking 
Co.. 57 N.E.2d 939, 74 Ohio App 
228. 

87. La.—Comer v. Travelers Ins. Co., 
App., 27 So.2d 438, affirmed 34 So. 
2d 511, 213 La. 176. 

88. La —Comer v. Travelers Ins. Co , 
34 So 2d 511, 213 La. 176—Jackson 
V. State Farm Mut. Auto. Ins. Co., 
App., 32 So.2d 52. 

Ohio.—Sibberson v. Sherlock Baking 
Co, 57 N.E2d 939, 74 Ohio App. 
228. 
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ligence as to a child frightened away and injured i 
by a passing automobile, where as a result of such j 
warning and similar warnings on previous occa- I 
sions the child as well as other children with her 
near the truck were put in fear of the driver and 
on his approach would run away from the truck.^s 

e. On Bicycles 

The operator of a motor vehicle has the duty of ex¬ 
ercising ordinary or reasonable care, under the circum¬ 
stances, toward children on bicycles upon or near a high¬ 
way or street. 


The operator of a motor vehicle has the duty of 
exercising ordinary' or reasonable care, under the 
circumstances, toward children on bicycles upon or 
near a highway’ or street.-^ He is bound to recog^ 
nize that young bicyclists are not required to act 
with the care and deliberation of mature persons,®^ 
and, where they are upon or near the street or 
highway, he must anticipate unexpected move¬ 
ments on their part,®- keep a proper lookout,®^ 
sound warnings when necessary,®4 have his car un¬ 
der control,®5 and, according txj the decisions 


sa. Ohio.—Baker-Evans Ice Cream 

Co. V. Tedesco, 150 N.E. 745, 114 

Ohit) St. 170, 44 A.L.R. 430. 

42 C.J. p 1061 note 11. 

•90. Ill.—Glassman v. Keller, 9 N.E. 

2d 589, 291 Ill.App. 262, 

Iowa.—Westman v. Bingham, 300 N. 

W. 525. 230 Iowa 1298. 

La.—Clark v. De Beer, App., 188 So. 

517. 

Mich.—Kelley v. Keller, 179 N.W. 

237, 211 Mich. 404. 

N.C.—Threatt v. Railway Express 

Agency. 19 SE 2d 873, 221 N.C. 211. 
Ohio.—Sherburn v. Armstrong, App.. 

42 N.E.2d 716 
42 C-J. p 1054 note 15. 

Care as to bicycle riders generally 

see supra § 380 
Degree of care 

(1) Automobilist seeing boss’s on 
bicycle ahead of him behind street 
car, which had stopped, owed them 
highest degree of care in proceeding 
around left side of car.—Ziegler v. 
Lamantia, 126 So. 202, 13 La.App. 70. 

(2) An automobile driver was re¬ 
quired to exercise degree of care 
which ordinarily prudent person 
would have exercised in situation and 
circumstances existing at time of 
collision between automobile and 
boy’s bicycle at street intersection, 
regardless of whether there was con¬ 
flicting traffic which would or could 
have been seen by him.—Stambaugh 
V. Hayes, 103 P.2d 640, 44 N.M. 443. 
Approaching from opposite direction 

(1) Driver of automobile passing 
another automobile which was pro¬ 
ceeding in the same direction had 
duty not negligently to run into and 
injure a minor bicyclist approaching 
from the opposite direction on the 
right side of the street.—Sawyer v. 
Wintcrholder, Mo.. 195 S.W.2d 659. 

(2) A truck driver proceeding not 
.over twenty miles per hour was re¬ 
quired only to be reasonably alert to 
danger resulting when boy bicyclist 
suddenly swung* to center of road¬ 
way from behind trailer of approach¬ 
ing slow-driven tractor.—Gagnon v. 
Krikorian, 31 A.2d 49. 92 N.H. 344. 
Overtaking 

(1) Motorist, in overtaking bicycle 
x>n which were two children of ten¬ 


der age, was bound to bear in mind 
the characteristics of young children 
in respect of their nonappreciation of 
danger, and reasonable care on his 
part under the circumstances re¬ 
quired greater care to avoid injury to 
them than if they were adults.— 
Johnson v. Shattuck. 3 A.2d 229, 125 
Conn, 60. 

(2) A motorist was held liable for 
injuries sustained by fifteen-year-old 
bicyclist -with whom motorist collid¬ 
ed as he overtook boy on the latter's 
left, "Where motorist could see that 
bicyclist must swerve to left to get 
around stalled automobile and motor¬ 
ist could have avoided collision by 
stopping automobile or by swerving 
to left of bicycle.—^Lambert v. Cire, 
La.App., 179 So. 112. 

Bidliig om handle bars 
The operator of a motor vehicle 
may be guilty of negligence with re¬ 
gard to children riding on the handle 
bars of a bicycle. 

U.S.—^Dugan v. Fry, C.C.A.N.J., 34 
P.2d 723. 

Mass.—Coope v. Scannell, 130 N.E. 

494. 23S Mass, 2S8. 

Violation of x>arkizLg statutes 
An automobile owner, presenting 
no legal excuse for her violation of 
statutes by parking automobile with 
its left side next to street curb and 
without red tail light at night, was 
guilty of negligence, as respects in¬ 
juries to minor bicyclist.—Trailer v. 
Schelm, 288 N.W. 865, 227 Iowa 780. 

91- Iowa,—Westman v. Bingham, 
300 N.W. 525, 230 Iowa 1298. 

Signal before change of direction 
Motorist was entitled to assume 
that boy on bicycle vrould observe 
provisions of statute requiring driv¬ 
ers of vehicles to signal before 
changing direction, until motorist 
knew, or in the exercise of reason¬ 
able care should have known, that 
the assumption had become unwar¬ 
ranted.—Johnson v. Shattuck, 3 A.2d 
229, 125 Conn. 60. 

92- La.—Decuir v. Bo2eman, App., 
32 So.2d 465—^Bosarge v. Spiess & 
Co., App., 145 So. 21. 

Movement held not bound, to be axu 
ticipated 

A truck driver passing children 
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proceeding in same direction on bi¬ 
cycle was not bound to have antici¬ 
pated that children would suddenly 
turn to left or that bicycle might be 
defiected by contact of its front 
wheel with railroad tracks, where to 
have swerved voluntarily would have 
constituted gross negligence in view 
of number of automobiles on street, 
and appearance of railroad tracks 
was not such as should have caused 
driver to anticipate that bicycle 
would be deflected from course when 
crossing tracks.—Cantrell v. H. G. 
Hill Stores, La.App., 193 So. 389. 

93- La.—Jordan v, Crowell, App, 
171 So. 477—Lepinay v. Vitrano, 
125 So 304, 12 La.App. 475. 

Side to side 

A motorist who, before proceeding 
on favorable traffic light at intersec¬ 
tion, looked in both directions on 
intersecting street before entering in¬ 
tersection, was not required to per¬ 
sist in looking from side to side as 
motorist progressed, as respects lia¬ 
bility to infant bicyclist—Clark v. 
De Beer, La.App., ISS So. 517. 

94. La.—Cantrell v. H. G. Hill 
Stores, App., 193 So. 389. 

CozLtiiLUously 

Motorist approaching intersection 
with full view of boys riding bicycles 
toward intersection on intersecting 
street and following zigzagging 
course had duty to sound horn con¬ 
tinuously to warn of his approach.— 
Kaough V. Hadley, La.App., 165 So. 
74 S. 

Driveway 

Where motorist drove out of drive¬ 
way bounded by -wall and shrubbery 
of such height as to obscure his vi¬ 
sion of intersecting sidevralk. and 
stopped on sidewalk where automo¬ 
bile was struck by bicycle, resulting 
in injury to girl bicyclist, motorist 
was negligent in failing to sound 
horn.—Jordan v. Crowell, La.App. 
171 So. 477. 

95. Iowa.—Tuthill v. Alden, 30 N.W. 
2d 726. 

Ky.—Bybee Bros. v. Imes, 155 S.W. 
2d 492, 288 Ky. 1. 

La.—Decuir v. Bozeman, App, 32 Sa 
2d 465. 
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on the question, drive at a moderate speed.^® 
The operator of a motor vehicle is not liable for an 
injury to a child riding a bicycle where he has ex¬ 
ercised due care in view of the circumstances and 
the situation, and a collision could not have been 
reasonably foreseen and avoided.97 

f. On Coaster Wagons, Skates, Etc. 

The operator of a motor vehicle must use reasonable 


care with respect to children who are playing in or near 
the street with implements of propulsion, such as coaster 
wagons or roller skates. 

The operator of a motor vehicle must use rea¬ 
sonable care with respect to children who are play¬ 
ing in or near the street with implements of propul- 
sion,98 such as roller skates,coaster wagons or 
"scooters,”! or who are playing in or near the street 


To extent of stopping* it 
An adult motorist had duty to 
have automobile under control, even 
to extent of stopping it, if necessary 
to avoid striking boy who was trav¬ 
eling on bicycle, upon proper side of 
highway.—Scott v. Crawford, 2 S.E. 
2d 301, 172 Va. 517. 

96. La.—Clark v. De Beer, App., 188 
So. 517. 

Ability to stop 

It was duty of truck driver when 
he saw boys on bicycles several hun¬ 
dred feet ahead of him to operate 
his truck at a rate of speed that 
would enable him to stop it when 
approaching the boys if necessary 
rather than take chance on holding a 
high rate of speed and assuming 
that, if the boys did not yield the 
road to him, he could go around them 
by taking the other side of the road. 
—Bybee Bros. v. Imes, 155 S.W.2d 
492, 288 Ky. 1. 

Beduce speed 

Where bicyclist was continuously 
visible to motorist while automobile 
driven by motorist traveled a con¬ 
siderable distance to intersection and 
it was apparent that bicyclist was 
preparing to cross and thereafter 
was in act of crossing street at such 
intersection when struck by automo¬ 
bile, motorist had duty to reduce 
speed of automobile.—Tuthill v. Al- 
den, Iowa, 30 N.W.2d 726. 

Thirty to thirty-live miles per hour 
Motorist approaching intersection 
at thirty to thirty-five miles per 
hour, and failing to apply brakes af¬ 
ter observing boys riding bicycles 
on zigzagging course as they ap¬ 
proached intersection, was held neg¬ 
ligent and liable for death of boy 
who was killed when struck at inter¬ 
section.—^Kaough V. Hadley, La App , 
165 So. 748. 

97. U.S—Dugan v. Fry, C.C.A.N.J., 
34 F.2d 723. 

Cal.—La Fleur v. Hernandez, 191 P, 
2d 95, 84 Cal.App.2d 569. 

D.C.—^^Vaugh V. Suburban Club Gin¬ 
ger Ale Co., 167 F.2d 758. 

La.—Decuir v. Bozeman, App., 32 So. 
2d 465—Cantrell v. H. G. Hill 
Stores, App., 193 So. 389—Poster v. 
Herrin Motor Lines, App., 189 So. 
631. 

iT.C-—Threatt v. Railway Express 
Agency, 19 S.E.2d 873, 221 IST.C. 211. 


Pa,—Corter v. Hanna, Com.Pl., 32 
Del Co. 13. 

Va.—McGowan v. Tayman, 132 S E. 
316, 144 Va. 358. 

Bicycle on shoulder of highway 
Truck driver on highway coming up 
behind children riding bicycle on 
shoulder of highuray has been held 
justified in assuming that before re¬ 
turning to pavement from shoulder 
children would look first to ascer¬ 
tain whether a motor vehicle was ap¬ 
proaching.—La Fleur v. Hernandez, 
191 P.2d 95, 84 Cal.App.2d 569. 
Passing 

A truck driver passing children on 
bicycle while proceeding in same di¬ 
rection was not negligent for fail¬ 
ing to anticipate that children might 
swerve from their course where there 
was no stationary vehicle or other 
obstruction ahead of children—Can¬ 
trell v. H, G. Hill Stores, La.App., 
193 So. 389. 

Biglit-hand tom 

Truck driver was not negligent in 
making a right-hand turn at inter¬ 
section without taking special pre¬ 
cautions to anticipate a minor bicycle 
rider’s placing himself in a five-foot 
area between curb and truck and rid¬ 
ing straight forward without waiting 
to see whether truck which could 
properly turn right would do so.— 
Waugh V. Suburban Club Ginger Ale 
Co., App.D.C., 167 R2d 758. 

BunnLng into side of vehicle 

Driver, who drove truck and trailer 
about fifteen miles an hour along 
through street and into intersection 
where there was a “blind corner’’ 
which prevented him from observing 
traffic on side street which was a 
dead-end street, until he passed wall 
line of building located near side¬ 
walk at corner, was not negligent, 
and there was no liability for death 
of child bicyclist who came down 
side street and ran into side of trail¬ 
er.—Bechtold v. Commercial Stand¬ 
ard Ins. Co., La.App., 31 So 2d 894. 

98. Pa—Oland v. Kohler, 169 A. 
411, 111 Pa.Super. 185. 

Va—Harris v. Wright, 200 S.E. 597, 
172 Va 597. 

Persons coasting or sledding see su¬ 
pra § 393. 

99. Pa—Oland v. Kohler, 169 A. 
411, 111 Pa.Super. 185. 
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Va—Fagg V. Carney, 165 S.E. 419, 
159 Va. 118. 

42 C.J. p 1053 note 9. 

ITegUgence not shown 
Where driver of tractor and trail¬ 
er, moving at a slow rate of speed, 
passed two boys on roller skates 
while they were standing a foot away 
waiting for the truck to pass, and 
driver had no reason to anticipate 
that a slight defiection of the vehicle 
in a direction away from the skaters 
would cause the rear side of the 
truck to sway over and strike one of 
them, no negligence was shown 
which would render truck owner lia¬ 
ble for death of boy.—Seader v. City 
of Philadelphia, 54 A 2d 701, 357 Pa. 
369. 

1. Cal.—^Wright v. Salzberger & 
Sons, 254 P. 671, 81 Cal.App 690. 
Pa—^Wilson V. Metropolitan Petro¬ 
leum Corporation, 188 A. 151, 324 
Pa. 321. 

Va—Plarris v. Wright, 200 S.E. 697, 
172 Va. 67. 

42 C.J. p 1053 note 11. 

Duty to maintain lookout 

Motorist’s right to assume, until 
he knew, or in exercise of reasonable 
care should have known, that boy on 
coaster wagon approaching on inter¬ 
secting street from left would com¬ 
ply with statute governing right of 
precedence, does not free motorist 
from duty to maintain a lookout.— 
Kallansrud v. Libbey, 13 N.W.2d 684, 
234 Iowa 700. 

Bight to pass 

A motorist had the right to pass 
to left of boy riding on scooter on 
street after giving a signal, and was 
not required to anticipate that boy 
would suddenly run or fall into right 
side of automobile, with ample room 
on right side of street for boy to 
continue his course along street.— 
McMorris, for Use of McMorris, v. 
Graham, La.App , 176 So. 630. 

Scooter or pnshmobilo 
N.Y.—Tamburrino v. Sterrick Deliv¬ 
ery Corporation, 271 N.T.S. 765, 
241 AppDiv. 221. 

42 C.J. p 1053 note 10. 

■Warning 

Driver of truck struck by child 
coasting along sidewalk and suddenly 
turning into street was not required 
to sound warning while child was on 
sidewalk.—^Door v. Valley Lumber 
Co., 236 N.W. 910, 254 Mich. 694. 
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with tricycles,2 or toy wagons 3 
§ 397. Persons in or on Vehicle 

While the degree of care owing to an occupant of a 
motor vehicle may vary according to his relation to the 
person operating or responsible for the operation of the 
car, the latter, as a general rule, owes the duty of exercis¬ 
ing ordinary, reasonable care for the safety of an occu¬ 
pant. 

Although the degree of care owing to a person 
in or on a motor vehicle may vary according to his 
status with relation to the operator or other person 
responsible for the operation of the vehicle,4 the 
general rule is that the person operating or respon¬ 
sible for the operation of the vehicle owes to an oc¬ 
cupant thereof the duty of exercising ordinary, rea¬ 
sonable care for his safety and is liable for an in¬ 
jury to such occupant resulting from his negli¬ 
gence^ or from the negligence of the driver thereof 
where at the time the driver is the servant of the 
owner and engaged in his business and this duty, 
it has been held, is owing to an occupant engaged 


in a common or joint enterprise with the driver.*^ 

The general term ''passenger” as used in auto¬ 
mobile law "without further modification, usually 
means an occupant of a motor vehicle other than 
the person operating it,^ although, as discussed in¬ 
fra § 399, the term is sometimes used to designate 
a person conferring a benefit on the owner or op¬ 
erator as distinguished from a gratuitous rider or 
guest. 

Occupant of one ^'chicle injured in collision with 
another. In the absence of a statute providing oth¬ 
erwise, the operator of a motor vehicle owes an oc¬ 
cupant of another vehicle the duty of exercising or¬ 
dinary care,^ and this duty is the same whether the 
occupant is the driver of the other vehicle or is 
a passenger for hire, a guest, or a licensee there- 
in.^0 In a collision between two motor vehicles, an 
injured occupant of one of the vehicles may re¬ 
cover for the negligence of the driver of the other 
if such negligence was a proximate cause of his in- 
juries,!^ and it is not necessary that such negligence 


Motorist lield not negfligrent 

A motorist, who collided with 
eigrht-year-old boy who coasted down 
driveway in a cart and onto road, 
was not neffliffent in observing in¬ 
struments on dashboard shortly be¬ 
fore collision in order to see that au¬ 
tomobile was functioning properly. 
—Crook V. Parkhurst, 197 A. 827, 89 
N.H. 280. 

2. Pa.—Lucas v. Bushko, 171 A. 460, 
314 Pa. 310. 

42 C J. p 1054 note 12. 
iCoutrol of car 

Where boys on tricycle were on 
road where they had right to be, in 
plain view, motorist had duty to have 
car under such control as to be pre¬ 
pared for such rash movements as 
might be expected of children of 
their age.—^Lucas v. Bushko, supra. 

3. Md.—^R. & L. Transfer Co. v. 
State, 153 A. 87, 160 Md. 222. 

42 C.J. P 1054 note 13. 

Coming out of alley 

Truck driver turning to left to 
avoid children playing on right side 
of street and proceeding has been 
held not negligent where children on 
toy wagon coming out of alley on 
left collided with truck.—^R. & L. 
Transfer Co. v. State, supra. 

4. Mass.—Theriault v. Pierce, 30 N. 
E.2d 682, 307 Mass. 532—^Haines 
V. Chereskie, 16 N.E.2d 680, 301 
Mass. 112. 

Ohio.—^Dom V. Village of North Olm¬ 
sted, 14 N.E.2d 11, 133 Ohio St. 
375. 

Yt.—^Wellman v. Mead, 107 A. 396, 
93 Vt. 322. 

Care dependent on character of occu¬ 
pant see infra §§ 398-401. 


Liability of persons other than oper¬ 
ator generally see infra §§ 430- 
455. 

DiS'tiuctiou between degrees Imma¬ 
terial in death cose 
A distinction between the care 
which the owner and driver of a 
motor vehicle would be bound to ex¬ 
ercise in carrying a passenger for 
hire and in carrying one gratuitously 
is not involved in an action for death 
of a passenger in defendant's auto¬ 
mobile which was operated by de¬ 
fendant at the time of the accident, 
under a statute imposing liability for 
the death of another if occasioned by 
defendant's negligence or by the 
gross negligence of his agents or his 
servants, since such a statute makes 
him liable in any case for ordinary 
negligence when the death is caused 
by his own act.—Wellman v. Mead, 
supra. 

Actionable negligence reqLuired 
U.S.—Liggett & Myers Tobacco Co. 
V. De Parcq, C.C.AMinn., 66 F.2d 
678. 

Del.—Elliott V. Camper, 194 A. 130, 
8 W.W.Harr. 504. 

5. U.S.—Still V. Union Circulation 
Co., C.CA.N.T., 101 F.2d 11, cer¬ 
tiorari denied €0 S.Ct. 78, 308 U.S. 
565, 84 L.Ed. 474. 

Ala.—^Armistead v. Lenkeit, 160 So. 
257, 230 Ala. 155. 

Ark.—Sparks v. Chitwood Motor Co., 
94 S.W.2d 359, 192 Ark. 743. 

Cal.—Truitner v. Knight, 257 P. 447, 
451, second case, 83 Cal.App. 664. 
Ga.—Ragsdale v. Love, 178 S.E. 755, 
50 Ga.App. 900. 

Ill.—^Poale V. Linsky, 279 Ill.App. 68. 
Mass.—^Holland v. Pitocchelli, 13 N. 
E.2d 390, 299 Mass. 554. 
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N.J.—^Palumbo v. Pennsylvania R. 

Co. 159 A. 322, 10 N.J Misc. 204. 
Pa.—Kirr v. Suwak, Orph., 20 Wash 
Co. 1, affirmed 9 A.2d 735, 366 Pa. 
561. 

Tenn.—Chumley v. Anderton, 103 S. 

W.2d 331, 20 Tenn.App. 621. 

Va—^Braxton v. Flippo, 33 S.E.2d 757, 
183 Va. 839. 

42 C J. p 1126 note 72 [d]. 
Coemployees 

Coemployees alternating at driving 
truck owe each other duty to exer¬ 
cise ordinary care.—Bernard v. Jen¬ 
nings, 244 N.W. 589, 209 Wis. 116. 

6. Ga.—^Ragsdale v. Love, 178 S.E. 
755, 50 Ga.App. 900. 

Ky.—^Wathen v. Mackey, 187 S.W.2d 
1000, 300 Ky. 115. 

42 C J. p 1095 note 40. 

7. Tenn.—Chumley v. Anderton, 103 
S.W.2d 331, 20 Tenn.App. 621. 

Wash —Alexiou v. Nockas, 17 P.2d 
911, 171 Wash. 369—White v. Stan¬ 
ley, 13 P.2d 457, 169 Wash. 342— 
Lloyd V. Mowery, 290 P. 710, 158 
Wash. 341. 

Imputed negligence of driver see the 
C.J.S. title Negligence § 168, also 
42 C.J. p 1179 note 14-p 1180 note 
23. 

8. Ala.—Strickland v, Davis, 128 So. 
233. 221 Ala. 247. 

Fla.—^Peery v. Mershon, 5 So.2d 694, 
149 Fla. 351. 

9. Va.—Drumwright v. Walker, 189 
S.E. 310, 167 Va. 307. 

10. Ala.—Strickland v. Davis, 128 
So. 233, 221 Ala. 247. 

Neb.—Miller v. Abel Const. Co., 300 
N.W. 405, 140 Neb. 482. 

11. La.—Lindsey v. Schlieder, App., 
21 So.2d 98. 
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should have been the sole proximate cause.^^ 
Where the injured occupant's own driver was neg¬ 
ligent and his negligence concurred with that of 
the other driver in proximately causing the accident, 
the occupant may recover against his own driver, 
and, unless barred by the contributory negligence 
of his own driver under the doctrine of imputed 
negligence, discussed in the CJ.S. title Negligence 
§ 168, also 45 CJ. p 1029 note l5-p 1036 note 93, 
he may likewise recover against the other driver, 
but he cannot recover against the other driver if 
his own driver's negligence was the sole proximate 
cause of the accident.^^ 

Volunteer. The owner or operator of a motor 
vehicle owes no duty to exercise ordinary and rea¬ 
sonable care toward a person who, without invita¬ 
tion and without a contractual relationship, under¬ 
takes to assist him.15 However, one who accepts 
an invitation of the operator to ride on the vehicle 
for some purpose of his own as well as for the pur¬ 


pose of assisting the operator in the performance 
of his duties is not a volunteer within this rule, and 
is entitled to recover for injuries resulting from the 
driver's negligence.^® 

Liability of driver as owneVs agent. One who is 
driving an automobile at the request of the owner 
is the agent of the owner and is held to the same 
degree of care and responsibility to a passenger in 
the car that the owner would be held to if person¬ 
ally operating it.!*^ 

§ 398. - Passengers for Hire 

Whether a carriage by private motor vehicle is a 
carriage for hire must be determined from ail the facts 
of the particular case. 

It may be stated in general terms that the ques¬ 
tion whether a carriage by private motor vehicle is 
a carriage for hire must be determined from the 
facts of the particular case.^® 


W.H.—^Woodman v. Peck, 7 A 2d 251, 
90 NH. 292, 122 A.L.H. 1402 
Tex.—Ytiirria v. Everton, Civ App., 4 
S W 2d 211, error dismissed. 

Va.—^Drumwright v. Walker, 189 S. 
E. 310, 167 Va. 307. 

12 . Ga.—Brooks v. Carver, 190 S.E. 
389, 55 Ga.App. 362 

Or.—Cameron v. Goree, 189 P.2d 596, 

13 . W.C.—^Ballinger v. Thomas, 142 
S.E. 761, 195 N.C. 517. 

Wis.—^Webstor v. Krembs, 282 NW. 
564, 230 Wis. 252. 

14 . U.S.—^Vassey v. Standard Oil 
Co. of Kentucky, C C.A.Ga., 119 P 
2d 589—^Woods v. Gettelfing-er, C. 
C.AGa., 108 P.2d 549, 

Cal.—Stevenson v. Fleming:, 117 P.2d 
717, 47 Cal App.2d 255—Hughes v. 
Quackenbush, 37 P.2(l 99, 1 Cal. 
App 2d 349. 

Fla.—Hernandez v. Pensacola Coach 
Corporation, 193 So. 555, 141 Fla. 
441. 

Ga.—^Brooks v. Carver, 190 S.E. 389, 
65 GaApp. 362—Espy v. Ash, 156 
S.E. 474, 42 Ga.App. 487. 

Iowa.—Newland v. G. McClelland & 
Son, 250 N.W. 229, 217 Iowa 568. 
Ky.—^Alva West & Co. v, Corwin, 117 
S.W.2d 192, 273 Ky. 657—Sweazy v. 
King, 58 SW.2d 659, 248 Ky. 432— 
Drury v. Pranke, 57 S.W.2d 969, 
247 Ky. 758, 88 AL.H 917. 

La.—Sibille v. Highway Ins. Under¬ 
writers, App., 12 So.2d 625, fol¬ 
lowed in 12 So 2d 631—^Warnick v. 
Louisiana Highway Commission, 
App., 4 So.2d 607, followed in 4 
So.2d 615 and Ledet v. Louisiana 
Highway Commission, 4 So.2d 615, 
first case—^Antoine v. Werner, 
App, 172 So. 800—Stevens v. Rit¬ 
chie Grocer Co., App., 167 So. 126. 


Mich.—Hale v. Cooper. 261 H.W. 54, 
271 Mich. 348, opinion adhered to 
2C3 NW. 769, 271 Mich. 348. 

Minn.—^Wilson v. Davidson, 17 N.W. 

2d 31. 219 Minn 42. 

Mo—Melbt-r v. Yourtee, 203 S.W.2d 
727—Semar v. Kelly, 176 S.W 2d 
2S9, 352 Mo. 157. 

NH—Woodman v. Peck, 7 A 2d 251, 
90 N.H. 292, 122 A.L R. 1402. 

N C —Sample v. Spencer, 24 S E.2d 
241, 222 N.C. 580—^Mason v. John¬ 
ston, 1 SE.2d 379, 215 N.C. 95— 
Ballinger v. Thomas, 142 S.E. 761, 
195 N.C. 517. 

N.D.—Stockfeld v. Sayre, 283 N.W. 
788. 69 N.D. 42. 

Okl—Aydclotte & Young v. Saund¬ 
ers, 77 P.2d 50, 183 Okl. 226. 

Or.—Cameron v. Goree, 189 P 2d 596 
—Snyder v. Portland Traction Co., 
185 P 2d 563. 

Tex.—Magnolia Petroleum Co. v 
Owen, Civ.App., 101 S.W.2d 354. er¬ 
ror dismissed—^West v. Bruns, Civ. 
App., 294 S.W. 235. 

Utah.—Balle v. Smith, 17 P.2d 224, 
81 Utah 179. 

Va.—Stallard v. Atlantic Greyhound 
Lines, 192 S.E. 800, 169 Va. 223— 
Abrams v. Winesburg, 182 S.E, 233, 
165 Va. 241. 

Wash—Bernard v. Portland Seattle 
Auto Freight 118 P.2d 167, 11 
Wash.2d 17. 

Bale not based on Imputed negligence 
The rule that the injured occupant 
cannot recover if his driver's negli¬ 
gence was the sole proximate cause 
of the injuries is not based on any 
theory of imputing such negligence 
to the occupant, but is grounded on 
the obvious conclusion that if hia 
own driver’s negligence was the sole 
proximate cause, the other driver's 
negligence- could not have been a 
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proximate cause at all, and hence no 
liability exists. 

U.S—Kemp v. Creston ' Transfer Co., 
D C.Iowa, 70 F.Supp. 521. 

Colo—Parrish v. Smith, 78 P.2d 629, 
102 Colo 250, followed in Parrish 
V. Fey, 78 P.2d 633, 103 Colo. 258. 
Nob.—Borgendahl v. Rabeler, 276 N 
W 673, 133 Neb. 699. 

Tex.—^Anizan y. Paquette, Civ.App, 
113 S.W'.2d 196, error dismissed. 
Oomparative negUgeuce 

(1) The fact that plaintiff's driver 
was more negligent than the other 
driver does not relieve the latter of 
liability.—Farrell v. Cameron, 94 P. 
2d 1068, 98 Utah 68. 

(2) So, the gross negligence of 
plaintiff's driver, concurring with 
lack of ordinary care on the part 
of the other driver in proximately 
causing the accident, will not bar 
plaintiff’s recovery—Longino v. 
Moore, 187 S.E. 203. 53 Ga.App. 674. 

15. Cal —Agnew v. Wenstrand, 90 P. 
2d 813, 33 Cal.App2d 21. 

Trespassers see infra § 401. 

16. Gal.—^Agnew v. Wenstrand, su¬ 
pra. 

Ohio.—Krull v. Triangle Dairy, 17 N 
E.2d 291, 59 Ohio App. 107. 

17- Vt.—McAndrews v- Leonard, 134 
A. 710, 99 Vt. 513. 

ServEuit’s liability to owner 

Chauffeur driving for and in pres¬ 
ence of his master, who is an occu¬ 
pant of the car, is liable for negli¬ 
gent injury to his master.—Clark v. 
Farmer, 159 So. 47, 229 Ala. 596. 
Owner as guest of driver under guest 
statute see infra § 399 (5). 

18. Mass.—Loftus v. Pelletier, 111 
N.E. 712, 223 Mass. 63. 

42 C.J. p 1055 note 31. 
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The degree of care which a private carrier owes 
to a passenger for hire is considered in Carriers § 
678 d; and the duties which an automobile owner 
or host owes to a guest, licensee, or trespasser 
therein, as well as the distinctions between such 
persons and passengers for hire, are discussed infra 
§§ 399-401. 

§ 399(1). -Invited Guests in General 

a. General rule 

b. Gross negligence 

c. Who are guests generally 

a. Greneral Rule 

In the absence of a guest statute, the general rule in 
almost all jurisdictions is that the person operating or re¬ 


sponsible for the operation of an automobile must use 
reasonable and ordinary care for the safety of a guest 
therein and is liable for injuries proximately caused by 
negligence in the operation of the vehicle. 

The operator of a motor vehicle or the owner 
thereof or other person responsible for its operation 
by another, under the rules discussed infra §§ 430- 
455, does not owe to a person riding therein as an 
invited guest the same degree of care which a com¬ 
mon carrier owes to a passenger,^9 and he is not 
bound, in the absence of a statute providing other¬ 
wise,-® to exercise the highest practicable degree of 
care,21 but, except where there is a so-called guest 
statute, discussed infra §§ 399(3)-399(5), he is 
bound in all but a few jurisdictions to use reason¬ 
able and ordinary care for the safety of the guest.^2 


Persons held passengers for lure 

(1) An employee of sl subcontrac¬ 
tor, riding to his work from the rail¬ 
road station in an automobile fur¬ 
nished by the principal contractor, 
under a separate contract between 
the two contractors, was not an in¬ 
vitee, but a passenger for hire.— 
Duffy V. J. W. Bishop Co., 122 A. 121, 
D9 Conn. 673. 

(2) Persons riding In automobile, 
driven by owner thereof, pursuant to 
agreement to pay him stated sum for 
transportation, at time of accident 
resulting in injuries to them, were 
passengers for hire, even though 
such agreement was voidable by 
them because of their minority.— 
Brown v. Wood, 291 N.W. 255, 293 
Mich. 148, 127 A.L.R. 1436. 

19. Cal.—Queirolo v. Pacific Gas & 
Electric Co., 300 P. 487, 114 Cal. 
App. 610. 

Mont—Hornbeck v. Richards, 257 P, 
1025, 80 Mont. 27. 

V/ash.—Garrow v. Seattle Taxicab 
Co., 238 P. 623, 135 Wash. 630, 45 
A.LR. 293. 

42 C.J. p 1055 note 35. 

20. Mo.—Tabler v. Perry, 85 S.W.2d 
471, 337 Mo. 154—Kaley v. Huntley, 
63 S.W.2d 21, 333 Mo. 771—Adams 
V. Le Bow, 160 S.W.2d 826, 236 
Mo.App. 899—Seism v. Alexander, 
93 S.W.2d 36, 230 Mo.App. 1175. 

Neb.—^Whitney v. Penrod, 32 N.W.2d 
131, 149 Neb. 636, Missouri law. 

21. La.—Morales v. Employers* Lia¬ 
bility Assur. Corporation, App., 7 
So.2d 660, affirmed 12 So.2d 804, 202 
La. 755. 

22. U.S.—Boyle v. Ward, C.C.A.Pa,. 
125 P.2d 672—Corpus Juris cited ia 
Hewlett V. Schadel, C.C.A.Va., 68 
F.2d 502, 506, 91 A.L.R. 743—Lig¬ 
gett & Myers Tobacco Co, v, De 
Pareq. C.CA.Minn., 66 F.2d 678— 
Palmer v. Moren, D.C.Pa., 44 F. 
Supp. 704. 

Ala.—Proctor v. Coffey, 149 So. 838, 
227 Ala. 318—Thomas v. Carter, 
117 So. 634, 218 Ala. 55—Garner v. 
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Baker, 108 So. 38, 214 Ala. 3S5— 
Rush V. McDonnell, 106 So. 175, 
214 Ala. 47. 

Ariz.—Central Copper Co. v. Klefisch, 
270 P. 629. 34 Ariz. 230. 

Ark.—Roberson v. Roberson. 101 S. 
W.2d 961, 193 Ark. 669—McMahon 
V. McNabb, 56 S W.2d 422, 1S6 Ark 
831—Howe V. Little. 34 S.W.2d 218, 
182 Ark. 1083—Gurdin v. Fisher, IS 
S.W.2d 345. 179 Ark. 742—Bennett 
V. Bell. 3 S.W.2d 996, 176 Ark. 090. 
Cal.—Godfrey v. Brown, 29 P.2d 165, 
220 Cal. 57, 93 A.L.R. 1092—Lo- 
ranger v. Nadeau, 10 P.2d 63, 215 
Cal. 362, 84 A.L R. 1264, Oklahoma 
law—'Callet v. Alioto, 290 P. 438, 
210 Cal. 65—Lamar v. John & 
Wade, 161 P.2d 970, 70 Cal.App 2d 
806—Queirolo v. Pacific Gas & 
Electric Co., 300 P. 4S7, 114 Cal. 
App. 610—Sheean v. Foster, 251 P. 
235, 80 Cal.App. 56. 

Conn.—^Argazzi v. Reynolds, 137 A. 

857, 106 Conn. 281. 

D.C,—Gatton v. Cullins, 138 P.2d 
425, 78 U.S.App.D.C. 170. 

Fla.—Carver v. Chase, 174 So. 408, 
128 Fla. 287. 

Hawaii.—Mossman v. Sherman, 34 
Hawaii 477—Casil v. Murata, 31 
Hawaii 123. 

Ill.—^Warput V. Reading Coal Co., 250 
ni.App. 450. 

Ky.—^Watson v. Bailey, 132 S.W.2d 
53, 279 Ky. 671—^Rennolds’ Adm'x 

V. Waggener, 111 S.W.2d 647, 271 
Ky. 300—Slusher v. Hubble. 72 S. 

W. 2d 39, 254 Ky. 595—Chambers v. 
Hawkins, 25 S.W-2d 363, 233 Ky. 
211—R. B. Tyler Co. v. Kirby's 
Adm’r, 293 S.W. 155, 219 Ky. 389. 

La.—^Lorance v. Smith, 138 So. 871, 
173 La. 883—Morales v. Employers* 
Liability Assur. Corporation, App., 
7 So.2d 660, affirmed 12 So.2d 804, 
202 La. 755—Guillory v. Perkins, 
App., 6 So.2d 177—Aden v. Allen, 
App., 3 So.2d 905—^Rushing v. Mul- 
hearn Funeral Home, App., 200 So. 
52—^Lofton V. Cottingham, App., 
172 So. 377—^Duncan v. Pedare, 
App., 161 So. 221—^Haley v. Black, 
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App., 152 So. S05—Taylor v. 
Bs’-rnes, App., 151 So. 235—Richard 
V. Roque vert, App., 148 So. 92— 
Theriot v. Tassin, App., 146 So. 
729—Monroe v. D’Aunoy, App., 143 
So. 716—Monkhouse v. Johns, App., 
142 So. 347—Levy v. Leopold, App., 
142 So. 191—Richard v. Roquevert, 
137 So. 364, 17 La App. 677—Chris¬ 
tos V. Maros, 134 So. 713, 16 La. 
App. 512, followed in Montz v. Ma- 
nos, 134 So. 715, 16 La.App 511— 
Lawson v. Nossek, 130 So. 669, 15 
La. App. 207—Du vie v. Friedrichs, 
& Dupas, 120 So. 494, 9 La.App. 394 
—Stevens v. Illinois Cent. R. Co., 
6 La.App. 165—Hudson v. Jackson 
Brewing Co., 4 La.App. 549—Tim- 
berlake v. Cassidy, 1 La.App. 630. 

Me.—Levesque v. Pelletier, 161 A. 
198, 131 Me. 266—Chaisson v. Wil¬ 
liams, 156 A. 154, 130 Me. 341. 

Md-—^Dashiell v. Moore, 11 A.2d 640, 
177 Md. 657. 

Mich.—Chajnacki v. Dougherty, 236 
N.W. 789, 254 Mich. 296. 

Minn.—Medved v. Doolittle, 19 N.W. 
2d 788, 220 Minn. 352—Olson v. 
Buskey, 19 N.W.2d 57, 220 Minn. 
155—^Eklund v. Evans, 300 N.W. 
617, 211 Minn. 164. 

Miss.—Greer v. Pierce, 147 So. 303, 
167 Miss. 65—Gower v. Strain, 145 
So. 244, 169 Miss. 344. 

Mont.—Hornbeck v. Richards, 257 P. 
1025, 80 Mont. 27. 

Neb.—^Moran v. Moran, 246 N.W. 711, 
124 Neb. 379—Garrotta v. Butera, 
243 N.W. 879, 123 Neb. 6S2—^Kelly 
V. Gagnon. 236 N.^V. 160, 121 Neb. 
113—Jessup V. Davis, 211 N.W. 190, 
115 Neb. 1, 56 A.L.R. 1403, error 
dismissed Davis v. Jessup, 48 S.Ct. 
300, 276 U.S. 593, 73 L Ed. 722. 

Nev.—Thorne v. Lampros, 288 P. 601, 
52 Nev. 417. 

N.H.—Smith v. Babb, 22 A.2d 330, 
91 N.H. 472—^IVIooney v. Chap de¬ 
laine. 10 A. 2d 220, 90 N.H. 415, af¬ 
firmed 11 A.2d 713, 90 N.H. 415. 

NJ.—Loeb V. Gurtman, 32 A.2d 836, 
130 N.J.Law 360, affirmed 35 A 2d 
894, 131 N.J.Law 227—Crawn v. 
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As discussed infra § 4S6, the guest is frequently said 
to assume the risk ordinarily arising from automo¬ 
bile travel; but the operator should not, by his 


60 C.J.S. 

own want of due care, increase the danger^s or sub¬ 
ject the guest to a newly-created danger24 beyond 
that assumed by the guest, or, as it is frequently 


Tanavok, 169 A, 282, 11 N.J.Misc. 
859. 

K.T.—Galbraith v. Busch, 196 N.B. 
36, 267 N'.T. 230—Higgins v. Mason, 
174 N.E 77, 255 NY. 104—Bennett 
V. Edward, 267 N.T S. 417, 239 App. 
Div. 157—Shulman v. Wolkenberg, 
262 N.T.S. 287, 237 App.Div. 514— 
Sherman v. Millard, 259 N.Y.S. 415, 
144 Misc. 748, reversed on other 
grounds Sherman v. Leicht, 264 N. 
Y.S. 492, 238 App Div. 271. 

N.C.—Baird v. Baird, 28 S.E 2d 225, 
223 N C. 730, New York law—Hen¬ 
derson V. Powell, 19 S.E.2d 876, 221 
N.C. 239—Montgomery v. Blades, 
12 S.E.2d 217, 218 N.C 680—White 
V. McCabe, 180 S.E. 704, 208 N.C. 
301. 

Ohio.—Collins v. McClure, 56 N.E.2d 
171, 143 Ohio St. 569, Kentucky 
law—Sparrow v. Levine, 19 Ohio 
App. 94. 

Or.—^Willoughby v. Driscoll, 120 P 2d 
768, 168 Or. 187, affirmed 121 P.2d 
917, 168 Or. 187—Rice v. City ot 
Portland, 17 P.2d 562, 141 Or 205— 
Stewart v. Houk. 271 P. 998. 127 
Or. 589, 61 A.L.R 1236, rehearing 
denied 272 P. 893, 127 Or. 589 61 
A.LR. 1236—Goebel v. Vaught. 269 
P. 491, 126 Or. 332—Peters v John¬ 
son. 264 P. 459, 124 Or. 237. 

Pa.—^Di Giuseppe v. Hrivnak, 59 A. 
2d 164, 359 Pa. 408—Eisenhower v. 
Hall’s Motor Transit Co., 40 A 2d 
458, 351 Pa. 200—Sudol v. Gorga, 
31 A 2d 119, 346 Pa. 463, Maryland 
law—^Ravis v. Shehulskie, 14 A 2d 
70, 339 Pa. 161—Spencer v. Jones, 
179 A. 75, 319 Pa. 231—Riley v. 
Wooden, 165 A. 738, 310 Pa 449— 
Perry v. Ryback, 153 A 770, 302 
Pa. 559—Curry v. Higgles, 153 A. 
325, 302 Pa. 156—Filer v. Filer, 
152 A. 567, 301 Pa. 461—Knox v. 
Simmerman, 151 A. 678, 301 Pa. 1 
—Conroy v. Commercial Casualty 
Ins. Co., 140 A. 905, 292 Pa 219— 
Schnilzer v. Philadelphia Transp. 
Co, 45 A.2d 419, 158 Pa.Super. 444, 
reversed on other grounds 47 A.2d 
709, 354 Pa. 576—^Hopshire v. Yese- 
nofsky, 43 A.2d 351, 157 Pa Super. 
545—Ebey v. Schwartz, 168 A. 291, 
104 Pa.Super. 181—Christian v. 
Gwynne, 158 A. 290, 103 Pa.Super. 
539. 

R. I.—Garabedian v. Dizjin, 191 A. 
257, 58 R I. 74—Leonard v. Bartle, 
135 A. 853, 48 R.I. 101. 

S. D.—Petteys v. Leith, 252 N.W. 18, 
62 S.D. 149—Russell v. Crow, 245 
N.W. 249, 60 S.D. 230—Holdhusen 
V. Schaible, 244 N.W. 392, 60 S.D. 
275—Barger v. Chelpon, 243 N.W. 
97, 60 S.D. 66. 

Tenn.—^Waller v. Morgan, 133 S.W.2d 
614, 23 Tenn.App. 365—^Wilson v. 
Moudy, 123 S.W.2d 8'28, 22 Tenn. 


App. 35'6—Harrison v. Graham, 107 
' iS.W.2d 517, 21 Tenn.App. 189— 

Chumley v. Anderton, 103 S W.2d 
331, 20 Tenn.App. '621—-Sandlin v- 
Komisar, 93 S.W.2d 64'5, 19 Tenn. 
App. 625. 

Tex.—Morris v. Sanders, Civ.App., 55 
'S.W.2d 594—iCannan v. Dupree, Civ. 
App., 294 S.W. 298. 

Vt.—^Huestis V. Lapham’s Estate, 3'2 
A.2d 115, 113 Vt. 191—^Rich v. Hall, 
181 A. 113, 107 Vt, 455—Leclair v. 
Boudreau, 143 A. 401, 101 Vt. 270, 
63 A.L.R. 1427—Landry v. Hubert, 
137 A. 97, 100 Vt. 268. 

Va.—Sutton v. Bland, 184 S.E. 231, 
166 Va. 132, North Carolina law. 
W.Va.—^Deskins v. Warden, 12 S.E. 
2d 47. 122 W.Va 644—Darling v. 
Browning. 200 S.E. 737, 120 W.Va. 
666—Broyles v. Hagerman, 180 S. 
E. 99, 116 W.Va. i26‘7—Oney v. Bin- 
ford, 180 S.E. 11, 11'6 WVa 242— 
Clise V. Prunty, 163 S E. 864, 112 
W.Va. 181, Pennsylvania law—Her- 
old V. Clendennen, 161 S E. 21, 111 
W.Va. 121—Lewellyn v. Shott, 1'55 
S.E. 115, 109 W.Va. 379^1ise v. 
Prunty. 152 S.E. 201, 108 W.Va. 635, 
Pennsylvania law—Marple v. Had¬ 
dad, 138 S.E. 113, 103 W.Va. 508, 61 
A.L.R. 1248. 

Wis,—Brown v. Travelers Indem. Co., 
28 N.W.2d 306, 251 Wis. 188 
Wyo.—^Ryan v. Snyder, 211 P. 48i2, 29 
Wyo. 146. 

42 C.J. p 105*5 note 36. 

Necessity for -gross negligence Bee 
infra subdivision b of this section. 

FhysiclaiL making call 

Pact that driver was a physician 
making a professional call did not 
justify him in disregarding his duty 
to a guest.—Johnson v. Maury Coun¬ 
ty Trust Co., 15 Tenn.App. 326. 

Private roadway 

At common law, a driver of motor 
vehicle was liable to guest for ordi¬ 
nary negligence whether such motor 
vehicle was operated on a public 
highway or private roadway or drive¬ 
way.—^Kitchens v. Duffield, Ohio App., 
76 N.E.2d 101, affirmed, 79 N.E.2d 
906, 149 Ohio St. BOO. 

Duty exists with respect to: 

(1) Maintenance of proper speed 
and control. 

La.—^Monkhouse v. Johns, App., 142 
So. 347—Lawrason v. Richard, 129 
So. 250, 16 La.App. 434, affirmed 
135 So. 29, 172 La. 69'6. 

Pa.—^Becker v. Saylor, 177 A. 804, 317 
Pa. 573. 

Wis.—^Madden v. Peart, 229 N.W. 67, 
201 Wis. 259—^Poneitowcki v. Har- 
res, 228 N.W. 126, 200 Wis. 504. 

(2) Making allowance for condition 
of pavement.—Tesiero v. Kiskis, 32 
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N.Y.S.2d 38, 1263 App.Div. 171, af¬ 
firmed 42 N.E.2d 739, i288 N.Y. 639. 

23. U.S.—^Corpus Juris cited iu Hew¬ 
lett V. Schadel, C.C.A.Va., 68 F.2d 
'502. 506, 91 A.L.R. 743—Liggett & 
Myers Tobacco Co. v. De Pareq, C. 
CA.Minn., 66 P.2d 678. 

Ky.—iSlusher v. Hubble, 72 S W.2d 
39, 254 Ky. 595—Chambers v. Haw¬ 
kins, 25 S.W.2d 363, 233 Ky. fill. 
La.—^Aden v. Allen, App, 3 So 2d 
90-5—^Moore v. Davis, App, 196 So. 
566, reinstated 199 So. 205—^Dun¬ 
can V. Pedare, App., 161 So. 221_ 

Centanni v. Fernto, 7 La App. 7>59. 
Minn.—Olson v. Buskey, 19 N.W.2d 
'57, 220 Minn. 155. 

Miss.—Monsour v. Farris, 181 So. 
3.26, 181 Miss. '803—Gower v. 

-Strain, 145 So. 244, li69 Miss. 344 
N.Y.—^Higgins V. Mason. 174 N.E. 
77, 1255 N.Y. 104. 

N.D.—Eddy v. Wells, 231 N.W. 785, 
'59 N.D. 663. 

Or.—Goebel v. Vaught, 1269 P. 491, 
126 Or. 332. 

■S.D.—^Petteys v. Leith, 252 N.W. 18, 
62 S.D. 149—Holdhusen v. Schaible, 
244 N.W. 392, 60 S.D. 275. 

Tenn.—^Wilson v. Moudy, 123 S.W.2d 
8i28, 22 Tenn.App. 356—Harrison v. 
Graham, 107 S.W.2d '517, 21 Tenn. 
App. 189. 

Wis.—Pierner v. Mann, 25 N.W.2d 
83, 249 Wis. 469—Haugen v. Witt- 
kopf, 7 N.W.2d 886, 242 Wis. 276— 
Harter v. Dickman, 245 N.W. 157, 
1209 Wis. 283—Ganzer v. Weed, 244 
N.W. 1588, 209 Wis. 135—Sweet v. 
Underwriters' Casualty Co., 240 N. 
W. 199, 206 Wis 447—^Waters v. 
Markham, 235 N.W. 797, 204 Wis. 
332—Poneitowcki v. Harres, 228 N. 
W. 126, 200 Wis. 604—Page v- 
Page, 1227 N.W. 1233, 199 Wis. 641— 
Sommerfield v. Flury, 223 N.W. 
408, 198 Wis. 1163—Olson v. Her- 
mansen, 220 N.W. 203, 196 Wis. 
'614, 61 A.L.R. 1243—Cleary v. Eck- 
art. 210 N.W. 267, 191 Wis. 114, 
61 A.L.R. 576. 

Wyo.—Ryan v. Snyder, 211 P. 482, 29 
Wyo. 146. 

42 C.J. p 1056 note 40. 

24. U.S.—Liggett & Myers Tobacco 
Co. V. De Pareq, C.C.A.Minn., 66 F- 
2d 678. 

Idaho.—Corpus Juris cited lu McCoy 
V. Krengel, 17 P.2d 547, 651, 53 
Idaho 626. 

Ky.—Slusher v. Hubble, 72 S.W.2d 39, 
'254 Ky. 59'5—iChambers v. Hawkins, 
25 S.W.'2d 363. 233 Ky. 211. 

Me.—Chaisson v. Williams, 156 A. 
154, 130 Me. 341. 

Minn.—Olson v. Buskey, 19 N.W.2d 
67, 220 Minn. 155. 

Miss.—^Monsour v. Farris, 181 So. 
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stated, the duty of the operator is to be mindful of 
the life and limb of the guest and not unreasonably 
expose the guest to additional peril.25 

Accordingly, the operator may be liable for an 
injury to the guest proximately^e resulting from 
his negligence in the operation of the car,27 and, 
a fortiori, from his gross negligence,28 and, where 
the car is operated by one other than the owner in 


a situation in which, under the rules discussed in¬ 
fra §§ 430—442, the owner is responsible for its op¬ 
eration, the owner is liable to a guest for such neg¬ 
ligence ;29 and this is true regardless of whether 
the owner is or is not present.20 It is not neces¬ 
sary to liability that the conduct of the operator 
should have been willful or wanton,21 or, accord¬ 
ing to the more generally accepted view, should 
have amounted to gross negligence.22 The opera- 


32'6, 181 Miss. 803—Gower v. 

Strain, 145 So. 244, 169 Miss. 344. 
Or.—Goebel v. Vaught, 260 P. 491, 
126 Or 332. 

S.D.—Petteys v. Leith, 252 NW. 18. 
62 S.D. 149—Holdhusen v. Schaible, 
'244 N.W. 392, 60 S.D. 275. 

Tenn.—^Wilson v. Moudy, 123 S.W.<2d 
828, 22 Tenn.App. 356—^Harrison v. 
Graham, 10'7 S.W.2d 517, 21 Tenn. 
App. 189. 

Wis.—^Pierner v. Mann, 2-5 N.'W.2d S3, 
249 Wis. 469—^Harter v. Dickman, 
245 Isr.W 1'57, 209 Wis. '283—Gan- 
zer V. Weed, 244 N.W. 588, 209 
Wis. 135—Sweet v. Underwriters’ 
Casualty Co., 240 N.W. 199, 206 
Wis. 447—^Waters v. Markham, 235 
N.W. 797, 204 Wis. 332—Poneitow- 
cki V. Harres, 228 N.W. 126, '200 
Wis. 504—Sommerfleld v. Plury, 
223 N.W. 408, 198 Wis. 163—Olson 
V. Hermansen, 220 NW. 203, 196 
Wis. 614, 61 A.L.R 1243. 

42 C.J. p 1056 note 41. 

25. La.—Guillory v. Perkins, App., 
16 So.2d 177. 

S D.—Russell V Crow, '245 N.W. 249, 
60 S.D. 230—Barger v. Chelpon, 243 
N.W. 97, 60 S.D. 66. 

42 C.J. p 10156 note 42. 

26. Mo.—Goggin v. Schoening, App., 
199 S.W..'2d 87. 

Concurring negligence of other driver 

Where the negligence of the host 
concurs with the negligence of the 
operator of another car in proximate- 
ly causing the injury, the host is 
not absolved from liability. 

Fla.—Hernandez v. Pensacola Coach 
Corporation, 193 So. 555, 141 Fla. 
441. 

Mo.—Potashnick v. Pearline, 43 S.W. 
2d 790—Goggin v. Schoening, App., 
199 S.W.2d 87, 

N.H.—Himmel v. Finkelstein, 4 A.2d 
657, 90 N.H. 78. 

N.D.—Stockfeld v. Sayre, 283 N.W. 
788. 69 ND. 42. 

Tex.—West v. Bruns, Civ.App., 294 
S.W. 235. 

Wash.—^Bernard v. Portland Seattle 
Auto Freight, 118 P.2d 167, H 
Wash.2d 17. 

27. U.S.—^Boyle v. Ward, C.C.A.Pa., 
12'5 F2d 672, New York law. 

Ala.—Galloway v. Perkins, 73 So. 9'56, 
198 Ala. 658. 

Cal.—Smith v. Pope, 1:27 P.2d 292, 53 
Cal.App. 2d 43. 


Fla.—^Depfer v. Walker, 169 So 660. 
123 Fla. 862, 125 Fla. 1S9—Greene 
V. Miller, 136 So. 532, 102 Fla. 737. 
Iowa.—Garrity v. Mangan, 6 N.W 2d 
292, 232 Iowa IISS. 

La.—Morales v Employers' Liability 
Assur. Corporation, App., 7 So. 2d 
660, affirmed 1:2 So.2d 304, 202 La. 
755—Blahut v. McCahil, App., 163 
So. 195—^Ponder v. Ponder. App., 
157 So. 627—^Lciser v Thomas, 
App., 1-50 So. 81. rehearing refused I 
150 So. 670—Timberlake v. Cassi¬ 
dy, 1 La.App. 630. 

Md.—V’'ashington B. & A. R. Co. v. 

-State, 111 A. 164, 136 Md. 103 
Mich.—Eskovitz v. Berger, 268 N.W. 
883, 276 Mich. 536—Devlin v. 

Morse, 235 N.W. 812, 254 Mich. 113. 
Minn.—Berlin v. Kohlas, 236 N.W. 
307, 183 Minn. 278. 

Nev.—Thorne v. Lampros, 288 P. 601, 
52 Nev 417. 

N.J.—Graber v. Cormack, 148 A. T56, 

7 N.J.Misc. 1117. 

N.Y.—Spreen V. McCann, 191 N.E. 658, 
'264 N.T. 646. 

Ohio.—^MostoV V. Unkefer, 15’7 N.E. 

714, 24 Ohio App. 420. 

Or.—Willoughby v. Driscoll, 120 P.2d 
768, 168 Or, 187, affirmed 121 P.2d 
917, 168 Or. 187. 

Pa.—^Richards v. Warner Co , 166 A. 

496, 311 Pa, 50, 87 A.L.R. 1559. 
S.D.—^Barger V. Chelpon, 243 N.W. 97, 
60 S,D, 66. 

Tenn.—Wilson v. Moudy, 123 S.W.2d 
828, 22 Tenn.App. 356. 

Joint enterprise 

Defense of joint enterprise is un¬ 
available in action against automo¬ 
bile driver for his guest's death.— 
Oestreich v, Zibman, 169 A. 14, 110 
Pa.Super, 457. 

28. La.—Brock v. Friend, 4 La.App. 
7120. 

29. Ala.—Wurtzburger v. Oglesby, 
131 So. 9, 222 Ala. 1'51. 

Ark.—^Dellinger v. Tilghmon, 65 S.W. 

2.d 915, ISS Ark. 146. 

Cal.—-Coryell v. Clifford F. Reid, Inc., 
4 P.2d 295, 117 Cal.App. 534. 

Fla.—Greene v. Miller, 136 So. 532, 
102 Fla. 767. 

Ill.—^Warput V. Reading Coal Co., 250 
Ill.App. 450. 

Ky.—^Watson v. Bailey, 132 S.W.'2d 
53, 279 Ky. 671. 

La.—Reggie v. Karre, 139 So. 532, 
19 La.App. 477, followed in 139 So. 
536, 19 La.App. 476, Karre v. Karre, 
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139 So. 536, 19 La.App 476. and 
Zwan V. Karre, 139 So. 536, 19 La. 
App. 475. 

Miss.—Great Southern Lumber Co. v. 

Hamilton, 101 So. 787, 137 Miss. 55. 
N.T.—Cosher V. Ferle, 300 N.Y.S. 181, 
252 App.Div. SSI. 

Tex.—Cannan v. Dupree, Civ.App.,. 

294 S.W. 29S. 

42 C.J. p 1095 note 37. 

Operation of car by injured guest 
Owner of car permitting guest to 
drive it is liable to -guest for ordi¬ 
nary negligence, such as permitting 
its operation in a defective condition. 
—Se'^rs V. Interurban Transp. Co., 
125 So. 748, 14 La App. 343. 

Owner held not liable 

Where automobile owner, who was 
apparently agent for sale of goods, 
took prospective buyers to visit vari¬ 
ous places of supply and, after com¬ 
pleting business, they agreed on 
pleasure trip with buyers as guests, 
during which all became intoxicated, 
owner was not liable for guest’s 
death if owner was not driving at 
time of accident.—Aycock v. Green, 
Tex Civ.App., 94 S.W.2d 894, error 
dismissed. 

30. Ala.—Garner v. Baker, 108 So 
38, 214 Ala. 385. 

N.J.—^Yanowitz v. Pinkham, 168 A. 
770, 111 N.J.Law 448. 

31. La.—^Duncan V. Pedare, App , 161 
So. 221. 

N.'C.—Taylor v. Rierson, 185 S.E. 627, 
210 N.C. 1S5. 

42 C.J. p 1056 note 44. 

32. U.S.—Hewlett v. Schadel, C.C.A. 
Va, 68 F.2d 502, 91 A.L.R. 743— 
Palmer v. Moren, D.-C.Pa., 44 F 
Supp. 704. 

Ariz.—Central Copper Co. v. Klefisch, 
270 P. 629, 34 Ariz. 230. 

Idaho.—IVilli v. Schaefer Hitchcock 
Co., 2'5 P.2d 167, 53 Idaho 367. 

La.—Duncan v. Pedare, App., 161 So. 
221. 

Me.—Prinn v. De Ride, 149 A. 680, 
129 Me. 479- 

NC—Taylor v. Rierson, 185 S.E. 
627, 210 N.C. 185. 

R.I.—^Leonard v. Bartle, 135 A. 853, 
48 R.I. 101. 

S D.—^Holdhusen v. Schaible, 244 N.. 

W. 392, 60 S.D. 275. 

Tenn.—^Wilson v. Moudy, 123 S.W.2d. 
828, 22 Tenn.App. 3'56. 
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tor is not, however, an insurer of the safety of an b. Gross Negligence 

invited guests* and hence neither he nor the own- ^ few jurisdictions the operator of a motor ve 

er, if they are not the same, is liable for an injury hide, or the owner operating it through another, is liable 

to the guest in the absence of negligence on the 'njury to a guest only where such injury is caused 

® ^ by gross negligence, 

part of the driver.^* 

In a few states, where degrees of negligence are 
Where the guest is a child, he is entitled to a recognized, it is held that the operator of an au- 

greater degree of care than an adult in the same tomobile owes to a gratuitous passenger therein al- 

situation;35 in other words, the motorist, having though such passenger is an invited guest, only 

undertaken to care for the child during the ride, the duty of slight care;37 hence the operator or 

is under a duty to lake every reasonable precaution the owner is liable for an injury to the guest only 

to prevent injury to him.36 where such injury is caused by gross negligence^s 


yt. —^McAndrews v. Leonard, 134 A. 

710, 99 Vt 512. 

4'2 C J. p 1056 note 45. 

■!N"ecessity for gross negligence see 
infra subdivision b of this section. 
53. Ark.—McMahon v. McNabb, 66 
S.W.2d 4212, 186 Ark. 831. 

S’la.—'Carver v. Chase, 174 So. 408, 
128 Fla. 287. 

La.—^Morales v. Employers’ Liability 
Assur. Corporation, App., 7 So.2d 
6'60, affirmed 12 So.2d 804, 202 La. 
'75'5—^Aden v. Allen, App., 3 So.2d 
905—Duncan v. Pedarre, App., 164 
So. 49S™Monroe v. D’Aunoy, App . 
143 So. 716—Christos v. Manos, 131 
So. 713, 16 La.App. 512, followed 
in Montz v. Manos, 134 So. 7V5, 16 
La.App. 611. 

Mont.—Hornbeck v. Richards, '257 P. 
10:25, 80 Mont. 27. 

N.C.—Ingle v. Cassady, 181 S.E. 562, 
208 N.C. 497. 

Pa.—^Filer v. Filer, 162 A. 667, 301 
Pa. 461. 

W.ya—Lewellyn v. Shott, 1'55 S.E. 

115, 109 W.Va. 379. 

42 C.J. p 1056 note 46. 

34 , Ala—Baker v. Elebash, 124 So. 
739 , 220 Ala. 198. 

Ill.—Tennes v. Tennes, 50 N.E 2d 
132, 320 Ill.App. 19, Wisconsin law. 
La.—Lorance v. Smith, 138 So 871, 
173 La. 883—^Duncan v. Pedarre, 
App., 164 So. 498—David v. Joseph, 
App., 164 So. 467—Levy v.. Leopold, 
App., 14'2 So. 191—Marlin v. Caze- 
dessus, 130 So. 129, 1-5 La.App. 
100—^Banta v. Moresi, 119 So. 900, 
9 La.App, 63'6. 

Md.—Warner v. Markoe, 189 A. 1260, 
171 Md. 351. 

Mass.—Edgarton v. H. P. Welch Co., 
74 N.E.2d 6'74—^Porra v. Hume, 194 
N.E. 301, 289 Mass. 266. 

-M-ich.—Armstrong v. Cook, 229 N.W. 
433, 250 Mich. 180. 

-Va—Jones V. Nugent, 180 S.E. 161, 
164 Va. 378, Ohio law. 

■rW.Va—'Clise v. Prunty, 163 S.E. 864, 
112 W.Va. 181. 

-Wis.^Storlie v. Hartford Acc. & In- 
deih. Co., 28 N.W.2d 920, 251 Wis. 
340—^Kaiser v. Streich, 26 N.W.2d 
160, 249 Wis. 61'5—Bohren v. Lau- 
tenschlager, 1 N.W.2d 792, 239 Wis. 
400. 

^42 C.J. p 1056 note 47. 


Road defects 

G-ratuitous driver is not liable for 
accident resulting from latent defects 
in roadway. 

La.—Smith v. Roueche, App., 153 So. 
487, followed in 153 So. 490 (two 
cases). 

Pa—Peterson v. McCauslan, 170 A. 
276. 314 Pa. 1'7'6 

Va.—Hawkins v. Sydnor, 196 S.E. 619, 
170 Va. 267. 

35. Mo.—Mundinger v. Sewell, App., 
40 S.W.'2d 530. 

36. Mo.—Mundinger v. Sewell, su¬ 
pra. 

37. Ga,—^Blanchard v. Ogletree, 152 
S E. 116, 41 Ga.App 4. 

Va.—Thomas v. Snow, 174 S.E. 837, 
162 Va. 654. 

42 C.J. p lO'iie note 51, 

What is “slight care” 

The “slight care or diligence” 
which the operator of a motor ve¬ 
hicle owes to a gratuitous guest is 
that degree of care which every man 
of common sense, howsoever inat¬ 
tentive he may be, exercises under 
the same or similar circumstances.— 
White V. Boyd, 198 S.E. 81, 85, 68 
Ga.App, 219. 

38. U.S.—^Pepper v. Morrill, C.C.A. 
Mass., 24 F.2d 320, 57 A.L R. 750. 

Conn—Ryan v. -Scanlon, 168 A. 17, 
117 Conn. 428, Massachusetts law— 
Slobodnjak v. Coyne, 165 A. 681, 
116 Conn. 545, Massachusetts law. 
Ga.—Slaton v. Hall, 158 S E 747, 172 
Ga. 675, appeal dismissed Clemmons 
V. Hall, 52 S.Ct. 5, 2S4 U S. 691, 76 
L Ed. 583—^Barhre v. Scott, 43 S.E. 
2d 760, 715 Ga App. 624—Moore v. 
Shirley, 21 S.-E.Qd 925, 68 Ga.App. 
38—Minkovitz v. Pine, 19 S.E.2d 
561, 67 Ga.App. 176—^Hopkins v. 
Sipe, 199 S.E. 246, 58 GaApp. 611 
—^White V. Boyd, 198 S.E. 81, 58 
Ga.App. 219—Wilder v. Steel Prod¬ 
ucts Co., 195 S.E. 226, 5'7 Ga.App. 
255—Powell Young, 193 S.E. 358, 

'66 Ga.App. 613—^Atlantic Ice & 
Coal Corporation v. Newlin, 19'2 
S E. 915, 56 GaApp. 428—Bolton v. 
Bluestein, 191 SE. 388, 6'5 Ga.App. 
782—Capers v. Martin, 188 S.E. 
465, 54 Ga.App. 555—McLain v. 
Atlantic Ice & Coal Corporation, 
187 S.E. 153. ‘54 Ga.App. 103— 
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Frank v. Horovitz, 183 S.E. 835, 52 
Ga.App. 651—Frye v Pyron. 181 
S.E. 142, 51 Ga.App 613—^Tearwood 
V. Tearwood, 164 S.E. 105, 45 Ga. 
App. i203—^West v. Rosenberg, 160 
SE. SOS, 44 Ga.App. 211—^Wa’chtel 
v^ Bloch, 160 S.E. 97, 43 GaApp. 
7'5 6—Meddin v. Karsman, 1-52 S.E. 
601, 41 GaApp. 282 —Blanchard v. 
Ogletree, 152 S.E. 116, 41 Ga App. 
4—Hall V. Slaton, 149 S.E, 306, 40 
Ga.App. 288—Peavy v. Peavy, 136 
S.E. 96, 36 Ga.App. 20'2. 

Mass-—Passler v. Mowbray, 61 N.E. 
2d 120. 318 Mass. 231—Bragdon v.' 
Dinsmore, 45 N.E. 2d SS3, 312 Mass. 
628, 146 A.L R. 680—McGrath v 
Parsons, 45 N.E.2d 384, 312 Mass. 
476—Harvey v. Murphy, 30 NE.2d 
854, 308 Mass. 16—^Duval v. Duval, 
30 NE.2d 543. 307 Mass. 624— 
Donahue v. Kelley, '29 N E.2d 10, 
306 Mass. 611—^Bruno v. Donahue, 
24 N.E.2d 761, 305 Mass. 30— 

Marguis v. Messier, 2:2 N.E.2d 473, 
303 Mass. 553—Beaton v. Dawson, 
21 N.E 2d 965, 303 Mass. 429— 
Head v. Morton, 19. N.E.2d 22, 302 
Mass. 273—Castelli v. Padeni, IS 
N.E.2d 338, 301 Mass. 603—Mar¬ 
shall v. Carter, ,17 N.E.2d 205, 301 
Mass. 37'2—^Haines v, Chereskie, 16 
N.E.2d 680, 301 Mass. 112—Ruel v. 
Langelier, 12 N.E.2d 735, 299 Mass. 
240—Picarello v. Rodakis, 11 N.E. 
2d 470, 299 Mass. 33—Pone v. Elloi- 
an, 7 N.E.'2d 737, 297 Mass. 139— 
Cini V. Romeo, 195 N.E. 732, 290 
Mass. ■'G3'2—Lefebvre v% Howell, 192 
N.E. 491, 288 Mass. '2‘53—Byrne v. 
Daley. 192 N E. 201. 288 Mass. 51— 
Desroches v. Holland, 189 N.E. 619, 
285 Mass. 495—Semons v. Towne, 
188 N.E. 605, 2S'5 Mass. 96—Rich¬ 
ards V. Donohue, 188 N.E. 389, 285 
Mass. 19—Hall v. Smith, 185 NE. 
850, '283 Mass. 166—Balian v. 

Ogassian, 179 N.E. 232, 277 Mass. 
5125 , 78 A.L.R. 1021—Jacobson v. 
Stone, '1'78 N.E. 636. 277 Mass. 323 
—'Smiddy v. O’Neil, 177 N.E. 809, 
277 Mass 36—Meaney v. Doyle, 177 
N.E. 16 , 276 Mass. 218—Cook v. Cole. 
174 NE. 271, 273 Mass. 657—^Mason 
V. Thomas, 174 N.E. 1217, 274 Mass 
'59—Bertera v. Cuneo, 173 N.E. 427. 
273 Mass. 181—Bank v. Satran, 165 
N.E. 117, 266 Mass. I2'53—Forman 



60 C.J.S. 


MOTOB VEEICLES 


§ 399(1) 


or culpable neg-ligence^^ of the operator, or by at 
least a materially greater degree of negligence than 
in the case of a passenger for hire.^o Even where 
the injured person is a minor^l or a child of tender 
years^2 the host is not liable in the absence of gross 
negligence. Where, in a jurisdiction adhering to 
the gross negligence doctrine, a statute imposes ab¬ 
solute liability on a person violating rules of the 
road, an automobile host is liable to his guest for 
injuries resulting from such violation by the host 


regardless of negligence but, where such statute 
is amended b}’ striking out the provision for civil 
liability, violation of the statutor}" rules of the road 
does not make the host liable to his guest in the 
absence of gross negligence.^^ 

In at least one jurisdiction in ^vhich the gross 
negligence rule obtains, the term “invitee” is some¬ 
times used, not as synonymous with “gratuitous 
guest,” but as indicating one who confers some 
benefit or return on the owner or operator, and as 


V. Prevoir, 164 N.E. 818, 266 Mass. 
Ill—Baker v. Hurwitch, 164 N.E. 
87, 26'5 Mass. 360—^Bertelli v. Tron- 
coni, 162 N.E. 307, 264 Mass. 235— 
Manning v. Simpson, 159 N.E. 440, 
261 Mass. 494—Gaboury v. Tisdell, 
158 N.E. 348, 361 Mass. 147—Lyttle 
V. Monto, 142 N.E. 795, 248 Mass. 
340. 

2^.H.—^Corrigan v. Clark, 36 A.2d *631, 
93 N.H. 137, Massachusetts law— 
Desrosiers v. Cloutier, 25 A-dd 123, 
92 N.H. 100, Massachusetts law— 
LaPlante v. Rousseau, 18 A.2d 777, 
91 N.H. 330, Georgia law—Conant 
V. Collins, 10 A 2d 237, 90 N.H. 434, 
136 A.L.R. 1266, Massachusetts law 
—Richards v. Richards, 166 A. 823, 
86 N.H. 273, Massachusetts law 
'N J.—Garris v. Kline, 197 A. 63, 119 
N.J.Law 435, Virginia law—Siegel 
V. Saunders, 181 A 48, 115 N.J. 
Law 539, Virginia law. 

N.C.—Brumsey v. Mathias, 6 S.E 2d 
495, 216 NC. 743, Virginia law— 
Parfour v. Fahad, 199 S.E. 521, 214 
N C. 1281, Virginia law. 

"Va—Masters v. Cardi, 42 S E.2d 203, 
186 Va. 261—Mount joy v. Burton, 
40 S.E 2d 803, 185 Va. 936—Dinges 
V. Hannah, 40 S;,E,2d 179, 185 Va. 
744—^IVoodrum v. Holland, 40 S.E. 
2d 169, 1S5 Va. 690—Roanoke Rail¬ 
way & Electric Co. v. Whitner, 3 
■ S.E 3d 169, 173 Va. 253—Lennon v. 
Smith, 2 S.E.2d 340, 173 Va. 322— 
Hawkins v. Sydnor, 196 S.E. 619, 
170 Va. 267—Watson v. Coles, 195 
S.E. 506. 170 Va, 141—Tonker v. 
Williams, 192 S.E. 753, 169 Va. 
294—Kent v. Miller, 189 S.E. 332, 
167 Va. 422—Drumwright v. Walk¬ 
er, 189 S.E. 310, 167 Va. 307— 
■Grinstead v. Mayhew, 187 S.E. 515, 
167 Va. 19—Thomas v. Snow, 174 
SE. 837, 162 Va. 654—Margiotta v. 
Aycock, 174 S.E. 831, 162 Va. 557— 
Garrett v. Hammack, 173 S.E. 535, 
162 Va. 4'2—Morris v. Dame’s 
Ex’r, 171 SE. 662, 161 Va. 545— 
White V. Gregory, 170 S.E. 739. 
161 Va. 414—Young v. Dyer, 170 S. 
E. 737, 161 Va. 434—Collins v. 
Robinson. 169 S.E. 609, 160 Va. 
520. 

’Wash.—Meath, v Northern Pac. Ry. 
Co., 36 P.2d 533, 179 Wash. 177— 
Lothspeich v. Morrell, 21 P.2d 287, 
173 Wash. 55—Eubanks v. Kiels- 
>meier, 18 PJd 48. 171 Wash. 484— 


Connolly v. Derby, 9 P.2d 93, 167 | 
Wash. 286—Trunk v. Wilkes. 297 
P. 1091, 162 Wash. 114—Craig v. 
McAtee, 295 P. 146, 160 Wash. 337 
—Welch V. Auseth, 287 P. 899, 156 
Wash. 652—Eastman v. Silva, 287 
P. 656, 156 Wash. 613—Dailey v. 
Phoenix Inv. Co., 285 P, 657, 155 
Wash. 597—Blood v. Austin, 270 
P. 103, 149 Wash. 41—Kloppfen- 
stein V. Eads. 254 P. S54, 143 Wash. 
104, affirmed 256 P. 333. 143 Wash. 
104—Saxe v. Terry, 250 P. 27, 140 
Wash. 603. 

4:2 C.J. p IO-jS note 62. 

Doctxiiie disenssed and criticized 
“The gross negligence doctrine is 
based upon the assumption that at 
common law there were varying de¬ 
grees of negligence, or at least dif¬ 
ferent degrees of care owed, and that 
one who undertakes to perform a du¬ 
ty gratuitously should be subject to 
a lesser measure of obligation than 
one w’ho enters upon such undertak¬ 
ing for pay. . . . The doctrine 

has been rejected in most states 
and has been subjected to severe 
criticism. ... It was said 
that gross negligence is 
practically the same as negligence 
with only the addition of a Witupera- 
tive epithet.’ In all events, the 
principles inherent in the doctrine 
are difficult in their practical appli¬ 
cation to instant cases; it has been 
very largely through statutory en¬ 
actment that the doctrine has sur¬ 
vived.’’—Mayer v. Puryear, C.C.A.Va., 
115 P,2d 675, 678. 

Wantonly adding to peril 

(1) An automobile host makes no 
implied representations to his guest 
except that he will not knowingly or 
wantonly add to the perils ordinarily 
to be expected and that there are 
no known defects in the automobile 
which make its operation particular¬ 
ly hazardous; and beyond reliance on 
these implied representations the 
guest assumes all risks incident to 
the operation of the automobile.— 
Jones V. Massie, 163 S.E. 63, 158 Va* 
121—Boggs V. Plybon, 160 S.E. 77, 
157 Va. 30. 

(2) Hence, it is held that an au¬ 
tomobile host is not liable for the 
death or injury of a gratuitous 
guest, unless he knowingly or wan-1 
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tonly adds to the ordinary perils of 
the journey.—Wise v. Hollovrell, 171 
S.E. 82, 205 N.C. 286, Virginia law. 

(3) Such a wanton increase of ordi¬ 
nary perils by an automobile host 
need not be criminal, but is any need¬ 
less act that manifests a reckless in¬ 
difference to the interests of otherBi—• 
Wise V. Hollowell, supra. 

Becklessness makes automobile 
host liable to guest.—^Boggs v. Ply- 
bon, 160 S.E. 77, 157 Va. 30. 

Where owner Is infant 

One riding in infant’s automobile 
with his consent is entitled to be pro¬ 
tected against injury due to infant's 
gross negligence, and he need not, in 
order to recover, rely on existence of 
contract to drii’^e him.—Dow v. Lip- 
sitz, 185 N.E. 921, 2S3 Mass. 132. 

39. Va.—Collins v. Robinson, 169 S. 
E. 609, 1-60 Va. 530—^Jones v. Mas¬ 
sie, 163 S.E. 63, 158 Va. 121—Boggs 

V. Plybon, 160 S.E. 77, 157 Va 30. 

40. Va.—Jones v Massie, 163 S.E 63, 
158 Va. 1:21—Boggs v Plybon, 160 
S.E. 77, 157 Va. 30. 

Wash-—^Heiman v. Kloizner, 247 P. 
1034, 139 Wash. 655. 

41. Tenn—Richards v. Parks, 93 S 

W. 2d 639, 19 Tenn.App. 615, Vir¬ 
ginia law. 

42. Mass.—Balian v. Ogassian, 179 
N.E. 232, 277 Mass. -525, 78 A.L.R. 
1021 . 

43. Mass.—^Di Donato v. Renzi, 3 N. 
E.2d ‘239, 295 Mass. 113—Gallagher 
V. Wheeler, 198 N.E. 891, 292 Mass. 
547- 

44. Mass.—Sullivan v. Cushing, 11 
N.E.2d 917, 299 3ilass. 38—Pittsley 
V. David, 11 N.E.2d 461, 298 Mass. 
552. 

Injuries incurred during life of stat¬ 
ute 

The repeal of that part of the law 
of the road giving a civil remedy 
destroyed causes of action in favor 
of a guest arising out of accidents 
occurring prior to the repeal, and 
prevented recovery on counts alleg¬ 
ing violation of the law of the road. 
—Marquis v. Messier, 22 N.E.2d 473, 
303 Mass. 653—^Pittsley v. David, 11 
N.E.2d 461, 298 Mass. 552. 
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to such an invitee the gross negligence rule does 
not apply, the carrier being liable to him for ordi¬ 
nary negligence.*^^ 

^As dependent on zvho derives benefit. A dis¬ 
tinction is sometimes made, where degrees of neg¬ 
ligence are recognized, between a gratuitous car¬ 
riage for the sole benefit of the guest and a car¬ 
riage for the benefit or pleasure of both guest and 
operator to the effect that, where the carnage is 
for the sole benefit of the guest, the operator is 
bound to use only slight care for his safety and is 
answerable only for gross negligence, but where the 
carriage is for the benefit or pleasure of both the 
guest and the operator the latter is bound to use 
ordinary care for the safety of the guest and is 
answerable for lack of such care.^G However, as 
discussed infra subdivision c of this section, the 
same result is reached in a number of jurisdictions 
in which the chief test of whether a rider is or is 
not a guest, for purposes of determining the de¬ 
gree of care to which he is entitled, is whether the 
rider alone derives benefit from the transaction or 
whether the benefit is mutual. 

What constitutes gross negligence. As used in 
the rule making a host liable to his guest only for 
injuries resulting from gross negligence, gross neg¬ 


ligence means a degree of negligence substantially 
and appreciably higher in magnitude than ordinary 
negligence; more want of care than simple inad¬ 
vertence; it is the absence of slight diligence, or 
the want of even scant care; utter forgetfulness of 
legal obligations as far as the safety of other per¬ 
sons is concerned.47 It is, however, a degree of 
negligence which implies less culpability than so- 
called ''wanton'* or "willful" negligence.^s jn apply¬ 
ing the gross negligence rule it is often exceedingly 
difficult to draw the line between gross negligence 
and ordinary negligence,^^ since they differ from 
each other only in degree and not in kind,50 and the 
decision depends on the circumstances of the par¬ 
ticular case.51 

Usually, no one element of conduct can be held 
to constitute gross negligence ;52 every act or omis¬ 
sion entering into a particular happening must be 
considered in connection with all the other circum¬ 
stances before the whole can properly be held to be 
or not to be an instance of gross negligence.53 A 
host's conduct may amount to gross negligence 
without any single circumstance appearing to afford 
a basis for such a conclusion; it is enough if a 
combination of circumstances warrants the finding 
of gross negligence.54 Deliberate inattention to the 


45. G-a.—^Holtsinger v. Scarborough, 
24 S.E.2d 869, 69 Ga.App. 117. 

46. Idaho —Corpus Juris cited iu 
McCoy V. Krengel, 17 P.2d 547, 551, 
52 Idaho 626. 

Pa.—Cody v. Venzie, 107 A. 383, 2'63 
Pa. 541. 

47. D.C.—^Krueger v. Taylor, 132 P. 
2d 736, 77 U S.App P.C. 112. 

Ga.—-Whitfield v. Wheeler, 47 S.E.2d 
658, 76 Ga.App. 857—Tucker v. An¬ 
drews, 181 S.E. 673, 51 Ga.App. 
841. 

Mass.—Manning v. Simpson, 159 NE. 
440, 261 Mass. 494. 

N.H.—Corrigan v. Clark, 36 A.2d 631, 
93 NH. 137, Massachusetts law— 
Conant v. Collins, 10 A.2d 237, 90 
N.H. 434, 134 A.L.R 1266, Massa¬ 
chusetts law. 

Va.—Reel v. Spencer, 47 S.E 2d 359, 
187 Va. 530—Lennon v. Smith, 2 
S.E.2d 340, 173 Va. 322—Hawkins 
V. Sydnor, 196 S.E. 619, 170 Va. 267 
—Wright V. Swam, 191 S.E. 611, 
168 Va. 315—Drumwright. v. Walk¬ 
er, 189 S.E. 310, 167 Va. 307— 
Young V. Dyer, 170 S E 737, 161 Va. 
434. 

Wash—Meath v. Northern Pac. Ry. 
Co, 36 P.2d 533, 179 Wash. 177— 
Trunk v. Wilkes, 297 P. 1091, 162 
Wash. 114—Craig v. McAtee, 295 P. 
146, 160 Wash. 337. 

Other statements 

(1) Gross negligence is the omis¬ 
sion of even such diligence as habit¬ 


ually inattentive and careless men do 
not fail to exercise in avoiding danger 
to their own person or property. 

Ga.—^Wlntfield v. Wheeler, 47 S.E 2d 
658, 76 GaApp. 857. 

Mass.—Bruno v. Donahue, 24 N.E.2d 
761, 305 Mass. 30—Beaton v. Daw¬ 
son, 21 N.E.2d 9G5, 303 Mass. 429. 

(2) Gross negligence is an utter 
disregard of the dictates of prudence 
amounting to complete neglect of the 
safety of guests.—Passler v. Mow¬ 
bray, 61 NE.2d 120, 121, 318 Mass 
231. 

(3) Gross negligence is more than 
more error of judgment or momen¬ 
tary inattention.—^Whitfield v. 
Wheeler, supra. 

(4) Although gross negligence is 
said to be the failure to exercise 
slight diligence, it is not necessarily 
the equivalent of no care at all.— 
LaPlante v. Rousseau, 18 A.2d 777, 
91 N.H. 330, Georgia law. 

The essential characteristic of 
gross negligence is a high degree of 
culpability and indifference to duly.— 
Duval V. Duval, 30 N.E.2d 543, 307 
Mass. 524. 

48. Va.—Thomas v. Snow, 174 S.E. 
837, 162 Va. 654. 

49. Mass.—Driscoll v. Pagano, 48 N. 
E.2d 11, 313 Mass. 464—Picarello v. 
Rodakis, 11 NE.2d 470, 2 99 Mass. 
33. 

50. D.C.—^Krueger v. Taylor, 37 F. 
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Supp. 412, affirmed 132 P.2d 736, 77 

U. 'S.AppDC. 112. 

Ga.—Tucker v. Andrews, 181 S.E. 673, 
51 Ga.App. 841. 

Mass.—Semons v. Towne, 188 N.E. 
605. 285 Mass. 96. 

51. Mass—Romer v. Kaplan, 54 N. 
E 2d 673, 315 Mass. 736—Harvey v. 
Murphy, 30 NTE 2d 854, 308 Mass. 
16—Duval V. Duval, 30 N.E.2d 643, 
307 Mass. 524—Bruno v. Donahue, 
24 NB.2d 761, 305 Mass. 30—Bea¬ 
ton V. Dawson, 21 N.E.2d 965, 303 
Mass. 429—Powers v. Comerford^ 
186 N.E 585, 283 Mass 589. 

Va.—Masters v. Cardi, 42 S E 2d 203, 
186 Va. 2 61—Lennon v. Smith, 2 S. 
E.2d 340, 173 Va. 322—Drumwright 

V. Walker, 189 S.E. 310, 167 Va. 307 
—Young V. Dyer. 170 S E. 737, 161 
Va. 434. 

Wash.—Dye v. City of Seattle, 24 P. 

2d 67, 173 Wash. 515. 

Particular acts or omissions as con¬ 
stituting or not constituting gross 
negligence see infra § 404. 

52. Mass.—Picarello v. Rodakis, 11 
N.E 2d 470, 299 Mass. 33. 

53. Mass —Duval v. Duval, 30 N.E. 
2d 543, 307 Mass. 524—Szemkus v. 
Petrila, 13 N.E.2d 408, 299 Mass. 
551—Picarello v. Rodakis, 11 N.E. 
2d 470. 299 Mass. 33. 

Va.—^Worcester v. McClurkin, 5 S.E. 
2d 509, 174 Va. 221. 

54. Mass.—Romer v. Kaplan, 54 N. 
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operation of a motor vehicle by the driver thereof^® 
and heedless and palpable violation of legal duties 
respecting the rights of others®® are among the 
more common indicia of gross negligence. A host 
cannot absolve himself of gross negligence by say¬ 
ing that he did all that could be done to extricate 
himself and his guest from peril caused by his own 
wantonly reckless conduct.®*^ 

c. Who Are Guests Generally 

An automobile guest is a person who rides in the au¬ 
tomobile of another, without conferring any benefit on him 
•other than the pleasure of his company; the injury must 
occur during, and as part of, the original gratuitous un¬ 
dertaking. 

For purposes ‘of applying the rules governing the 
care owing to an automobile guest in the absence 
of a guest statute, a guest, as distinguished from a 
passenger,®® is a person who rides gratuitously in 
the automobile of another, without conferring any 
pecuniary benefit on the owner or operator ;®9 a 
person received and entertained in the automobile 
of another;®® one riding in an automobile of an¬ 
other merely for his own pleasure or on his own 


business, without making any return or conferring 
any benefit on his host other than the pleasure of 
his own compan3\®l Conversely, one whose trans¬ 
portation confers on the carrier a pecuniary bene¬ 
fit,or even a sufficient direct benefit which is not 
pecuniary or intended as compensation for the 
transportation furnished,®® is not a guest, but a 
passenger®'^ or, in a few jurisdictions where the 
term is distinguished from a gratuitous or so-called 
social guest, an invitee.®® 

The benefit which must be present to remove the 
rider from the category of guest imports some con¬ 
tractual relation between the parties to which such 
.benefit is referable;®® and where the transportation 
given to the passenger is not directly paid for, as 
in the case of a passenger for hire, it must confer 
a benefit on defendant in the performance of some¬ 
thing in which defendant has an interest.®*^ Fur¬ 
thermore, the benefit which defendant derives must 
flow from, and depend on, the transportation of the 
person injured, and the mere fact that defendant 
derives some benefit, pecuniary or otherwise, from 
making the trip is insufficient where such benefit 


E2d 673, 315 Mass. 736—Jones v 
Melvin, 199 N.E. 392, 293 Mass. 9. 

55. Mass.—^Driscoll v. Pagano, 48 N. 
E.2d 11, 313 Mass. 464—Koufman v. 
Feinberg, 10 N.B.2d 90, 298 Mass. 
270. 

Appreciation of recklessness of acts 
WitU respect to automobile guest’s 
action against host, if it can be 
proved that defendant realized or ap¬ 
preciated reckless and dangerous 
nature of his acts at and before time 
of commission thereof and continued 
to pursue such acts knowingly, his 
■negligence becomes gross and wan¬ 
ton, if not actually willful and culpa- 
■ble.—Watson v. Coles, 195 S.E. 506. 
170 Va. 141, 

.56. Mass.—Driscoll v. Pagano, 48 N. 

E.2d 11, 313 Mass 464. 

Assuming unnecessary risk 

Fact that defendant knowingly 
took some unnecessary risk is not 
necessarily gross negligence, hut, to 
make one liable to guest, risk know¬ 
ingly assumed must have been seri¬ 
ous risk and one wholly unnecessary. 
—Margiotta v. Aycock, 174 S.E. 831, 
162 Va. 557. 

57. Wash.—^Nenezich v. Elich, 49 P. 
2d 33, 183 Wash. 657—Meath v. 
Northern Pac. Ry. Co., 36 P. 2d 533, 
179 Wash. 177—^Devereaux v. 
Blanchard, 26 P.2d 82, 174 Wash. 
673—Dye v. City of -Seattle, 24 P- 
2d 67, 173 Wash. 515. 

-58. N.D.—^Bentley v. Oldetyme Dis¬ 
tillers, 298 N.W. 417, 71 N.D. 52. 

. Persons within guest statutes see in¬ 
fra § 399 (6). 


59. La —Morales v. Employers’ Lia- j 

bility Assur. Corporation, 12 So.2d 
804, 202 La. 755—Guillory v. Perk¬ 
ins, App., 6 So.2d 177. | 

Mass.—Pone v. Elloian, 7 N.E.2d 737, 
297 Mass. 139—Woods v. Woods, 3 
N.E.2d 837, 295 Mass. 238. 

Tenn.—Richards v Parks, 93 S.W.2d 
639, 19 Tenn.App. 615. 

Va.—Brown v. Branch, 9 S.E.2d 285, 
175 Va. 382—Gale v. Wilher, 175 S. 
E. 739, 163 Va 211. 

60. La.—Chanson v. Morgan's Lou¬ 
isiana & T. R. & S. S. Co., 136 So. 
647, 18 La.App. 602. 

61. Ga.—Holtsinger v. Scarbrough, 
24 S.B.2d 869, 69 Ga.App. 117. 

62. Mass.—^Woods v. Woods, 3 N.E. 
2d 837, 295 Mass. 238. 

Tenn.—Richards v. Parks, 93 S.W.2d 
639, 19 Tenn.App. 615. 

Va.—Gale v. Wilber, 175 S.E. 739. 
163 Va. 211, 

63. Ga.—Holtsinger v. Scarbrough, 
24 S.E,2d 869, 69 Ga.App. 117. 

Mass.—^Holland v. Pitocchelli, 13 N. 
B.2d 390, 299 Mass. 554—O’Brien v. 
Bernoi, 8 N.E.2d 780, 297 Mass. 271 
—Woods V. Woods, 3 N.E.2d 837, 
295 Mass. 238—Semons v. Towne, 
188 N.E. 605, 285 Mass. 96—Mur¬ 
phy V. Barry. 163 N.E. 159, 264 
Mass. 557. 

Wash.—^Hart v. Hogan, 24 p.2d 99, 
173 Wash. 598—^Dahl v. Moore, 297 
P. 218, 161 Wash. 503. 

Return trip 

Occurrence of accident on home¬ 
ward journey was immaterial in de¬ 
termining liability of driver of auto¬ 
mobile to occupant where it was 
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claimed that occupant was not a 
mere guest, but undertook journey 
for benefit of driver.—^Weida v. Mac- 
Dougall, 16 N.E.2d 60, 300 Mass. 521. 

64. Tenn.—Richards v. Parks, 93 S. 

W.2d 639, 19 Tenn.App. 615. 

Va.—Gale v. Wilber, 175 S.E. 739, 163 
Va. 211. 

65- Ga.—^Holtsinger v. Scarbrough, 
24 S.E.2d 869, 69 Ga.App. 117. 

Ky.—R. B. Tyler Co. v. Kirby’s 
Adm’r, 293 S.W. 155, 219 Ky. 389. 

66. Va.—^Brown v. Branch, 9 S E,2d 
285, 175 Va. 382—Gale v. Wilber, 
175 S.B. 739, 163 Va. 211. 

Sharing expenses 

The mere fact that the person car¬ 
ried shares the operating expenses 
does not constitute him a passenger 
for hire rather than a gratuitous 
guest.—^Askowith v. Massell, 156 N 
E. 875, 260 Mass. 202. 

67. Mass.—Roiko v. Aijala, 199 N.E. 
484. 293 Mass. 149. 

Incidental ser-vice 

An incidental act of automobile 
owner’s guest in pushing automobile 
for purpose of starting it at time of 
accident causing injury to her would 
not require ruling that owner’s un¬ 
dertaking to transport her had ceased 
to be gratuitous.—^Ruel v. Langelier, 
12 NE.2d 735, 299 Mass. 240. 

The mere plea.sare which the own¬ 
er may derive from the rider’s com¬ 
pany is not sufficient to make the re¬ 
lation something other than host and 
guest.—Gaboury v. Tisdell, 158 N.E. 
348. 261 Mass. 147. 
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would have accrued without the transportation of 
the person injured.^^ It follows that when a trip 
is undertaken by the principals for their mutual 
enjoyment and pleasure as neighbors or friends, 
the transaction having no aspects of a business un¬ 
dertaking, and no legal benefit being derived by the 
carrier, the relationship is that of host and guest.69 
The mere fact that the parties have contracted for 
the use of the vehicle for purposes other than the 
transportation of the person injured does not give 
such person the status of a passenger rather than 
a guest, where he confers no pecuniary benefit on 
the carrier for his own transportation.'^^ Whether 
or not one riding in another’s automobile is a guest 
depends on the circumstances of the case.'^^ 


The relation of guest and host presupposes that 
the host has the right to extend hospitality to the 
guest at the particular time and place, and that an 
invitation has been extended and it has been 
held that the invitation, when accepted, establishes 
a relation wherein the carrier undertakes to trans¬ 
port the invitee, and is equivalent to an express 
agreement.'^^ The mere fact that one rides in an¬ 
other’s automobile solely for purposes of his own 
does not negative his being an invited guest.*^4 One 
riding gratuitously in a car at the invitation of the 
owner, who is present and in control, is a guest of 
the owner even though at the time of the injury the, 
car is being driven by another guest,*^5 since such 
other guest is deemed to be the owner’s agent.'^® 


68 . Tenn.—Richards v. Parks, 93 S. 
W.2d 639, 19 Tenn.App. 615. 

69. Mass.—^Puro v. Heikkinen, 55 N. 
B.2d 762, 316 Mass. 262. 

70. La.—Rushing v. Mulhearn Fu¬ 
neral Home, App., 200 So 52. 

Wash—Te Selle v. Terpstra, 38 P.2d 
379, ISO Wash. 73. 

Truck hired to carry haggfage 

One riding on truck hired to carry 
his baggage was a mere guest, and 
not a pa.eseiiger for hire.—Kloppfen- 
stein v. Eads, 264 P. 854, 143 Wash. 
104, affirmed 256 P. 333, 143 Wash. 
104. 

71. Persou riding on motorcycle 
Owner who was riding on back seat 

of tandem motorcycle driven by an¬ 
other was not a guest, where both 
were on business trip.—Bonefant v. 
Chapdelaine, 158 A. 857, 131 Me. 45. 
Held, guests generally 

(1) Boy riding on defendants' 
truck, with driver's consent, and 
helping with deliveries—^Peters v. 
Johnson, 254 P. 45 9, 124 Or. 237. 

(2) Daughter who had been invited 
to drive with parents to football 
game and who exercised no control 
over operation of automobile or 
movements of other parties.—Pon¬ 
der V. Ponder, La.App., 157 So. 627. 

(3) Employee invited by employer 
to ride in automobile to visit busi¬ 
ness friend.—Lawson v. ^^Tossek, 130 
So. 669, 15 La.App. 207. 

(4) Other riders. 

La.—Chanson v. Morgan's Louisiana 
& T. R. & S. S. Co., 136 So. 647. 18 
La.App. 602—^Welch v. Louisiana 
Oil Refining Corporation, 135 So. 
617, 17 La.App. 100—^Denham v. 
Taylor, 132 So. 372, 19 La App. 814. 
Mass-—McGrath v. Parsons, 45 N". 

E.2d 384, 312 Mass. 476. 

Pa.—Matthews v. Baltimore & O. R. 

Co., 162 A. 221, 308 Pa. 238. 

Tenn.—Lea v. Gentry, 73 S.W.2d 170, 
167 Tenn. 664- 

Va.—^Brown v. Branch, 9 S.B.2d 285, 
175 Va. 382. 


Wash.—Pickering v. Stearns, 46 P.2d 
394, 182 Wash. 234. 

Wis—Brothers V Berg, 254 N.W. 384, 
214 Wis. 661—Pischbach v. Wanta, 
250 N.W. 387, 212 Wis. 638—Kurz 
V. Kuhn. 223 N.W. 412, 198 Wis. 172 
—Sommerfield v. Flury, 223 N.W. 
408, 198 Wis. 163. 

Held guest rather than passenger for 
hire 

Girl forming one of party which 
was being driven back to city from 
inn by motorist was a guest as a 
matter of law at time of automobile 
accident occurring after motorist had 
turned around to return to inn 
against protest of girl and others of 
party, and after one of party had 
bought some gasoline for motorist, 
as against contention that girl was 
either restrained against her will or 
was riding as a passenger after auto¬ 
mobile began return trip.—Vance v. 
Grohe, 274 NW. 902, 223 lovra 1109, 
116 A.L.R. 332. 

Held guest rather tliau trespasser 
Ga.—McLain v. Atlantic Ice & Coal 
Corporation, 187 S E. 153, 54 Ga. 
App. 103. 

La—Stout V. Lewis, 123 So. 346, ll 
La.App. 503. 

Held uot guest 

(1) Automobilist riding in service 
car to point out stalled automobile 
was not master or guest of garage 
owner, but under contractual rela¬ 
tion.—^Ward V Barringer, 176 N.E. 
217, 123 Ohio St. 565. 

(2) Mother riding in daughter’s 
car, kept at mother’s home and used 
by her at all times, when involved 
in accident while being driven by her 
minor son at her instance and under 
her complete control, held not guest 
therein.—Slocum v. Hawn, La.App., 
155 So. 24. 

(3) Other riders. 

Ga.—^Holtsinger v. Scarbrough, 24 S. 

B3d 869, 69 GaApp. 117. 

Mass.—Streeter v. Locke, 4 N.E.2d 
297, 295 Mass. 533. 
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Va—Braxton v. Flippo, 33 S.B.2d 757, 
183 Va 839. 

Wash.—Hart v. Hogan, 24 P.2d 99, 
173 Wash, 598—Dahl v. Moore, 297 
P. 218, 161 Wash. 503. 

72. Tenn.—Richards v. Parks, 93 S. 
W.2d 639, 19 Tenn-App. 615. 

Implied iuvltatiou 

(1) An implied invitation to ride 
in the car is sufficient to constitute 
one an invited guest within the rule 
as to the care which is due to such a 
guest. 

Ill—Lasley v. Crawford, 228 Ill.App. 
590. 

N.J.—Cowan v. Kaminow, 26 A.2d 
258, 128 NJ.Law 398—Myers v. 
Sauer, 187 A. 135, 117 NJ.Law 144. 
Tenn.—^Richards v. Parks, 93 S.W 2d 
63D, 19 Tenn App. 615. 

(2) The essence of an implied in¬ 
vitation is that the driver knew or 
ought to have known that something 
that he was doing or permitting to be 
done might give rise in an ordinarily 
discerning mind to a natural belief 
that he intended that to be done 
which his conduct had led the de¬ 
cedent to believe that he intended.— 
Cowan V. Kaminow, supra. 

(3) Owner of truck hired for trans¬ 
portation of household goods who 
made no protest when he saw person 
hiring truck and son riding therein 
at beginning of trip impliedly con¬ 
sented that they could ride as pas¬ 
sengers.—Lowery v. Zorn, La.App., 
157 So. 826. 

73. Ala.—^Wurtzburger r. Oglesby- 
131 So. 9, 222 Ala. 151. 

74. Mass.—Cook v. Cole, 174 N.E. 
271, 273 Mass. 557. 

75. Ky.—^Droppelman v. Willingham, 
169 ■S.W.2d 811, 293 Ky. 614. 

76. Ky.— ^Droppelman v. Willingham. 
169 S.W'.2d 811, 293 Ky. 614 — Cham¬ 
ber V. Hawkms, 25 S.W.2d 363, 233 
Ky. 211. 
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The host and guest relationship may exist between 
persons having a family relationship,'^'^ such as par¬ 
ent and child'^8 or husband and wifeJ^ 

Covwiencementj duYdiion, and termination of tc- 
lation. In determining whether the injured person 
was a guest at the time of the injury, his physical 
position at the moment, even with respect to wheth¬ 
er he was in or out of the car, is not controlling; 
the decisive inquiry is whether or not the accident 
occurred during, and as part of, the original gratui¬ 
tous undertaking.80 if it is part of such original 
undertaking it is immaterial that the injured person 
has not yet actually entered the car si or is out of 
the car for the purpose of assisting the operator in 
starting it or performing some other necessary part 
of the undertaking.82 On the other hand, a person 
out of the car during an interval between two parts 
of the journey, which interval is not part of the 
gratuitous undertaking to transport, is not a guest 
during such interval.83 As a general rule, after the 
guest has arrived at his destination and alighted 
from the car, the host and guest relation is termi¬ 
nated.®^ Where the passenger protests against the 
manner in which the car is being operated and re¬ 
quests to be permitted to leave the car, but the driv¬ 
er refuses to accede to such request, the guest and 


host relationship is terminated |)ut a mere pro¬ 
test against the manner of operation has been held 
insufheient to terminate the relationship.®® 

§ 399(2). - Invitees or Permittees of One 

Other than Owner or Master 

a. Authority to invite; scope of employ¬ 

ment 

b. Authorized invitee or permittee 

c. Unauthorized invitee or permittee 

a. Authority to Invite; Scope of Employment 

The mere fact that a person is engaged to operate a 
car does not clothe him with implied or ostensible au¬ 
thority to invite or permit riders; and, in the absence of 
express or implied authority, the act of inviting or per¬ 
mitting riders is beyond the scope of the driver’s employ¬ 
ment. 

Ordinarily, a driver engaged to operate a motor 
vehicle has no implied or ostensible authority by 
virtue of his employment to invite or permit third 
persons to ride,®'^ at least where there are no indi¬ 
cations that the vehicle was designed to carry pas¬ 
sengers and no evidence of a practice on the part 
of the driver to carry passengers so regularly that 
the employer should be presumed to have known of 
its occurrence.®® In the absence of express or im- 


77. U S.—Pepper v. Morill, C.C.A, 
Miss., 24 F.2d 320. 57 A.L R. 750. 

78. Tenn,—Richards v. Parks, 93 S. 
W.2d 639, 19 Tenn.App. 615. 

79. U.S.—Pepper v. Morill, C.C.A. 
Mass., 24 F.2d 320, 57 A.Lr.R. 750. 

Minn.—Krinke v. Gramer, 246 N.W. 
376, 187 Minn. 595. 

sa Mass.—^Ethier v. Audette, 29 N. 
E.2d 707, 307 Mass. Ill—Donahue 
v. Kelley, 29 N.E 2d 10, 306 Mass. 
511—Ruel V. Langelier, 12 N.E.2d 
735, 299 Mass. 240. 

Person entering car 

Where defendant had assumed 
gratuitous undertaking- of transport¬ 
ing plaintiff, and pia.niiff was iiij_.ied 
when automobile started while plain¬ 
tiff was entering automobile, relation¬ 
ship of host and guest existed.—^Head 
V. Morton, 19 N.E.2d 22, 302 Mass. 
273. 

Person alighting from car 

Where plaintiff fell while alighting 
from defendant’s automobile in which 
she was riding as a gratuitous guest, 
host and guest relationship had not 
-ceased.—^Adams v. Baker, 59 N.E.2d 
701, 317 Mass. 748. 

Effect of insurance statute definition 

The statutory definition of “guest 
occupant” within compulsory automo¬ 
bile liability insurance law as person 
“in or upon, entering or leaving" ve¬ 
hicle does not change established 
principles of automobile owner’s lia¬ 


bility to guest for negligence.—Ruel 
V. Langelier, 12 N.E-2d 735, 299 Mass. 
240. 

81. Mass.—^Donahue v. Kelley, 29 N". 
B.2d 10, 306 Mass. 511. 

82. Mass.—Ruel v. Langelier, 12 N. 
E 2d 735, 299 Mass. 240. 

Parking 

Where defendant motorist had ar¬ 
ranged gratuitously to transport 
plaintiff and his wife to a hall where 
they were to attend a game and have 
supper and thereafter defendant was 
to drive plaintiff and his wife home, 
and, as defendant was parking his 
automobile at the hall, defendant 
caused the automobile to strike 
plaintiff who had alighted to direct 
defendant, plaintiff’s relationship as 
defendant's guest had not ceased at 
the time of the accident.—Bragdon v. 
Dinsmore, 45 N.E-2d 833, 312 Mass. 
628, 146 AL.R. 680. 

83. Mass.—Fone v. Elloian, 7 N.E.2d 
737, 297 Mass. 139. 

a4. Pa.—Stewart v. McGarvey, 34 A. 
2d 901, 348 Pa. 221. 

85. Ga.—^Blanchard v. Ogletree, 152 
S.E. 116, 41 Ga.App. 4. 

86. Ga.—^Wachtel v. Bloch, 160 S.E. 
97, 43 Ga.App. 756. 

K.H.—LaPlante y. Rousseau, 18 A.2d 
777, 91 N.H. 330. 

87. U.S.—Metropolitan Life Ins. Co. 
V. Gosney, C.C.A.M0., 101 F.2d 167 

985 


—^Liggett & Myers Tobacco Co. v. 
De Parcq, C.C.A.Minn., 66 F 2d 678. 
Ind.—Dempsey v. Test, 184 N.E. 909, 
98 Ind.App. 533. 

Ky.—Slusher v. Hubble, 72 S.W.2d 
39, 254 Ky. 595—Wigginton Studio 

V. Reuter’s Adm’r, 71 SW.2d 14, 
254 Ky. 128. 

Mass.—Little v. Levison, 55 N.E.2d 
17, 315 Mass. 159—Foley v. John H. 
Bates, Inc., 4 N.E 2d 349, 295 Mass. 
557—^l^Iurphy v. Barry, 163 N.E. 
159, 264 Mass. 557- 

Minn.—White v. Brainerd Serv. Mo¬ 
tor Co., 232 N.W. 626, 181 Minn. 
366. 

N.T.—Clark v. Harnischfeger Sal%s 
Corporation, 264 N.Y.S. 873, 238 
App.Div. 493. 

N.C.—Russell V. Cutshall, 26 S.E.2d 
866, 223 N.C. 353—^Cole v. Johnson 
Motor Co., 9 S.E.2d 425, 217 N.C. 
756. 

N.D.—Erickson v. Foley, 262 N.W, 
177, 65 N.D. 737. 

Tenn.—Home Stores v. Parker, 166 S. 

W. 2d 619, 179 Tenn. 372. 

Va.—^IMorris v. Dame’s Exi'r, 171 S.E. 

662, 161 Va. 545. 

Children 

The agent, servant, or employee of 
owner of automobile has no implied 
authority to invite children to ride in 
automobile.—Koch’s Adm'r v. Koch 
Bros., 119 S.W.2d 1116, 274 Ky. 640. 

88. U S.—Liggett & Myers Tobacco 
Co. V. De Parcq, C C.A.Minn., 66 F. 
2d 678. 
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plied authority to permit third persons to ride, or 
where there are specific instructions ag^ainst per¬ 
mitting riders, the driver or other person in charge 
ordinarily is held to be acting outside the scope of 
his employment in permitting them to do so, in so 
far as the doctrine of respondeat superior is in- 
volved.s® This rule is frequently applied to a driv¬ 
er carrying a child on his employer's motor vehi¬ 
cle,9® usually his employer's truck,91 and especially 
in cases where such child is knowingly carried in a 
position of danger on the vehicle.92 

The act of the driver or other person in charge of 


60 C.J.S. 

a motor vehicle in permitting a third person to ride 
may be held to be within the scope of his employ¬ 
ment and within his implied or ostensible authori- 
ty93 where the employer acquiesces in or ratifies- 
transportation of riders by his employee ;94 and this 
is true even where the employee is under instruc¬ 
tions not to let any person other than employees 
ride,95 although it is to be noted that there can be 
no waiver by the employer of a rule forbidding his 
employee to carry passengers in the absence of 
knowledge on the part of the employer that the em¬ 
ployee was carrying passengers.96 One of the tests,. 


Or.—Monnet v. Ullman, 276 P. 244, 
129 Or. 44 

Pa.—Zavodnick v. A. Rose & Son, 146 
A. 455. 297 Pa. 86. 

Tex.—Magnolia Petroleum Co. v. 

Winkler, Civ.App., 40 S.W.2d 831. 
W.Va—Collar v. McMullin, 150 S.E. 
2, 107 W.Va. 645. 

Ostensible autliority shown 
Rides given by soliciting salesman 
of a company to persons other than 
company’s employees, so far at least 
as known by guest, and salesman’s 
superior, constituted evidence of 
holding out by superior that sales¬ 
man had authority to give such rides, 
which holding out clothed salesman 
with apparent authority to take peo¬ 
ple relying thereon on such rides.— 
De Parcq v. Liggett & Myers Tobacco 
Co., C.C.AMinn., 81 F.2d 777, certio¬ 
rari denied Liggett & Myers Tobacco 
Co. V De Parcq, 56 S Ct. 947, 298 U. 
S. 680, 80 L.Ed. 1400. 

89. XJ.S.—Cherry Lake Farms v. 

Taylor, C.CA.Fla., 98 F.2d 571, 
Ala.—Jewel Tea Co. v. Sklivis, 165 
So. 824. 231 Ala. 590. 

Cal.—Albers v. Shell Co. of Califor¬ 
nia, 286 P. 752, 104 Cal.App. 733. 
Ga.—Corpus Juris quoted in Greeson 
V. Bailey, 146 S.E. 490, 491, 167 Ga. 
638, conformed to 146 S.E. 653, 39 
Ga,App. 224—Summers v. Barron, 
200 S.E. 228, 69 GaApp. 202—Beard 
V. Oliver, 182 S.E. 921, 52 Ga.App. 
229—Braselton v. Brazell, 175 S.E. 
254, 49 Ga.App. 269. 

Ky.—^Koch’s Adm'r v. Koch Bros., 
119 S.W.2d 1116, 274 Ky. 640— 
Slusher v. Hubble, 72 S.W.2d 39, 
254 Ky. 595—^Electric Bakeries v. 
Stacy’s Adm’r, 66 S.W.2d 70, 252 
Ky. 20. 

La.—^Ruiz V. Clancy, 162 So. 734, 182 
La. 935—Jefferson v. King, 124 So. 
589, 12 La.App. 249. 

Mo.—Berry v. City of Springfield, 13 
S.W.2d 552. 

N.J.—Bilow v. Kaplan, 164 A. 694, 11 
N.J.Misc. 108. 

N.Y.—Clark v. Harnischfeger Sales 
Corporation, 264 IST.Y.S. 873, 238 
App.Div. 493. 

N.C.—Russell V. Cutshall, 26 S E.2d 
866, 223 N.C. 353—Cotton v. Caro- I 


lina Truck Transp. Co., 150 S.E. 
505, 197 N.C. 709. 

N.D.—Erickson v. Foley, 262 N.W. 
177, 65 N.D. 737. 

Pa.—Zavodnick v. A. Rose & Son, 146 
A. 455, 297 Pa. 86. 

Tex.—^Kirklin v. Standard Coffee Co., 
CivApp, 114 S.W2d 263—Magno¬ 
lia Petroleum Co. v. Winkler, Civ. 
App., 40 S.W.2d 831. 

W.Va.—Shrimplin v. Simmons Auto 
Co., 9 S E.2d 49, 122 W.Va. 248. 

42 C.J. p 1105 note 29. 

Iiimited authority 

(1) The fact that automobile sales¬ 
man had authority to take a prospec¬ 
tive purchaser into automobile he 
was driving was not material, in de¬ 
termining liability of employer and 
its insurer for death of salesman’s 
guest unless the guest in fact was a 
prospective purchaser and the sales¬ 
man was at the time engaged in try¬ 
ing to induce him to purchase an au¬ 
tomobile.—Hanson v. Engebretson, 
294 N.W. 817, 237 Wis. 126. 

(2) Where, on being authorized by 
employer to find some one to go with 
employee on an automobile trip for 
employer, employee induced two per¬ 
sons to go and reported to employer 
that he was ready to go, employee's 
authority to invite other persons was 
at an end, and a person subsequently 
invited was employee’s and not em¬ 
ployer’s guest for whose injuries, due 
to employee’s simple negligence while 
driving the automobile, the employer 
was not liable.—Thomas v. Hively, 16 
So.2d 632, 196 Miss. 187. 

(3) Authority to invite guests 
when car was not in service of mas¬ 
ter was not authority to invite guest 
when car was in service of master so 
as to make him liable.—McLaurin v. 
McLaurin Furniture Co., 146 So. 877, 
166 Miss. 180. 

90. Ga.—Braselton v. Brazell, 175 S. 
E. 254, 49 Ga,App. 269. 

91. Ark.—Thomas v. Magnolia Pe¬ 
troleum Co., 9 S.W.2d 1, 177 Ark. 
963. 

Ky —Electric Bakeries v. Stacy's 
Adm’r, 66 'S.W.2d 70, 252 Ky. 20. 

9'2. Ga.—Corpus Juris cited in Gree¬ 
son V. Bailey, 146 S.E. 490, 491, 167 
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Ga. 638, conformed to 146 S.E 653, 
39 GaApp 224—Summers v. Bar¬ 
ron, 200 S.E. 228, 59 GaApp. 202_ 

Braselton v. Brazell, 175 S.E. 254, 
49 Ga.App. 269. 

Ky— Corpus Juris cited in Electric 
Bakeries v. Stacey's Adm’r, 66 S. 
W.2d 70, 71, 252 Ky. 20. 

N.C.—Cotton V. Carolina Truck 

Transp. Co., 150 S.E 505, 197 N.C. 
709. 

42 C.J. p 1105 note 30. 

93. N.C.—Russell v. Cutshall, 26 S. 
E.2d 866, 223 N.C. 353—Cole v. 
Johnson Motor Co., 9 S.B.2d 425, 
217 N.C. 756. 

Or.—Rice V. City of Portland, 17 P. 

2d 562, 141 Or. 205. 

Wash.—Scholz v. Leuer, 109 P.2d 294, 
7 Wash.2d 76. 

42 C.J. p 1105 note 31. 

94. XJ.S—Liggett & Myers Tobacco 
Co. V. De Parcq, C.C.A.Minn., 66 F. 
2d 678. 

Fla.—Florida Dairies Co. v. Rogers, 
161 So. 85, 119 Fla. 451. 

La.—Elbert v. Creswell Street 
Pharmacy, App , 161 So. 42. 

W.Va—^Deskins v. Warden, 12 S.E.2d 
47, 122 W.Va. 644. 

Failure to prohibit 
Defendants’ failure to order that 
plaintiff be kept off their trucks 
would not ratify driver’s act in in¬ 
viting plaintiff to assist.—^Murphy v. 
Barry, 163 N.E. 159, 264 Mass. 557. 

95. Ill.—^Radatz v. Tribune Co, 12 
N.E.2d 224, 293 Ill.App. 315. 

La.—Horens v. McCann, 175 So. 442, 
187 La. 642—^Elbert v. Creswell 
Street Pharmacy, App., 161 So. 42. 
Waiver or ratification by manager 
In absence of showing of exact du¬ 
ties of general manager of motor 
transit company, it was to be pre¬ 
sumed that he was in charge of func¬ 
tional operations of company and 
that, if he permitted a person to ride 
on trucks for any purpose that might 
be of benefit to company, company 
would be bound thereby, notwith¬ 
standing rule forbidding carrying of 
passengers.—Eisenhower v. Hall's 
Motor Transit Co., 40 A.2d 458, 351 
Pa. 200. 

96. U.S.—Cherry Lake Farms v. 
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although by no means a conclusive onej^"^ of wheth- j 
er the invitation or permission to ride is within the | 
driver's authority and scope of employment is 
whether the invitation or its consequences is in 
furtherance of the master's business.^s In gen¬ 
eral, whether or not there is implied or ostensible 
authority's and whether or not the driver was act¬ 
ing within the scope of his employment^ must be 
determined from the circumstances of the particular 
case. 

Liability of driver. Regardless of his status with 
relation to the owner of the vehicle, a person in¬ 
vited or permitted by the driver to ride therein may 
be the driver's guest or invitee, and entitled to re¬ 
cover as against the driver under the rules govern¬ 
ing the liability of an automobile host generally,^ 
as discussed supra § 399 (l)a, b. 

b. Authorized Invitee or Permittee 

Where caused by the driver’s negligence, an owner or 
employer is liable for injuries suffered by one riding in 
or on his automobile at the invitation or with the per- 

Taylor. C.C.A.Pla, 98 F.2d i571— 

Ligg-ett & Myers Tobacco Co. v. De 
Parcel, C.C.A.Minn., 6G P.2d 678. 

Knowledge ebarged to defendant 
Act of one employed to deliver mer¬ 
chandise m permitting other boys to 
ride with him on motorcycle used 
in deliveries was sufficient to charge 
manager with knowledge that in¬ 
structions forbidding employee to 
take others with him were being vio¬ 
lated.—^Elbert v. Creswell Street 
Pharmacy, La.App., 161 So. 42. 

97. Mass.—Murphy v. Barry, 163 N. 

E. 159, 264 Mass. 557. 

98. N PI.—Balcus v. 

Co., 51 A.i2d 479, 94 N.H. 270. 

N.T.—Gross v. Mertz, 214 N.T'S. 198, 

216 App.Div. 726. 

N.C. — Cole V. Johnson Motor Co., 9 
S.E.2d 425, 217 N.C. 75i6. 

Pa—Jacamino v. Harrison Motor 
Freight Co., 6 A.2d 393, 135 Pa. 

Super. 3‘56—Murphy v. Omwake, 14 
Pa.Dist. &Co. 179, 42 Lanc.L.Rev. 

173. 

W.Va.—Deskins v. Warden, 12 S^E.2d 
47, 122 W.Va. 644. 

4i2 C.J. p 1105 note 31. 

99. Ky.—^Wigginton Studio v. Reut¬ 
er’s Adm'r, '71 S.W.2d 14, 254 Ky. 

128. 

Mass.—Murphy v. Barry, 163 N.E. 

159, 264 Mass. 557. 

Wis.—Hartman v. Badger Tobacco 
Co., 246 N.W. '577. 210 Wis. 619. 

1. Idaho.—Manion v. Waybright. 86 
P.2d 181, 59 Idaho 643. 

Acts held beyonA scope of employ¬ 
ment 

Where employee of automobile 
dealer invited prospective purchaser 
to ride in automobile into town to 


mission of an agent or employee who, in giving such In¬ 
vitation or permission, was acting within the scope of 
his employment and in the exercise of his express or im¬ 
plied authority. 


Where an agent or employee, in inviting or per¬ 
mitting a third person to ride in or on his princi- 



iine of his duty and scope of employment and in the 


exercise of authority conferred on him either ex¬ 
pressly or by implication, the person accommodated 
is a guest or invitee of the employer, and the lat¬ 
ter’s liability is determinable on the basis of such 
relationship in other words, the owner or em¬ 
ployer is liable in such case for injuries resulting 
from the driver's negligence^ or gross negligence^ 
depending on the rule obtaining in the particular 
jurisdiction, as discussed supra § 399 (l)a, b, and it 
is not necessary that the guest himself should have 
been engaged on the employer’s business.® A per¬ 
son invited by the driver, acting within his author¬ 
ity, to ride along and assist the driver in perform¬ 
ing the duties of his employment is not, as to the 

Soc., 37 N.T.S.2d 354, 178 Misc. 897. 
affirmed 43 N.T.S.2d 746, two cases. 
266 App.Div. 907, appeal denied 46 
N.T.S.2d 219, two cases, 266 App. 
Div. 941. 

N.C.—Russell V. Cutshall, 26 S.E.2d 
866, 223 N.C. 353—Cole v. Johnson 
Motor Co., 9 S.E.2d 425, 217 N.C. 
75'6. 

Okl.—Barall Food Stores v. Bennett, 
163 P.2d 106, 194 Okl. 508. 

Pa.—Jacamino v. Harrison Motor 
Freight Co., 5 A.'2d 393, 135 Pa. 
Super. 356. 

R.I.—^Emond v. Fallon, 186 A. 15, 56 
R.I. 419. 

V. Duncan, 174 S.E. 
495, 173 S.C. 34 

Tex.—^Kirklin v. Standard Coffee Co., 
Civ.App., 114 S.W.2d 263. 

Wis.—^Hensel v. Hensel Yellow Cab 
Co.. 245 N.W. 159, 209 Wis. 489. 

4. Ill.—Radatz v. Tribune Co., 12 
N.E,2d 224, 293 Ill.App. 315. 

Miss.—Thomas v. Hively, 16 So.'2d 
632, 196 Miss. 187. 

Or.—Peters v. Johnson, 264 P. 459, 
124 Or. 237. 

Pa.—Slother v. JafCe, 61 A.2d 747, 35 6 
Pa. 238, 

Tex.—^Kirklin v. Standard Coffee Co., 
Civ.App., 114 S.W.2d 263. 

W.Va.—Shrimplin v. Simmons Auto 
Co., 9 S.E.2d 49, 122 W.Va. 248. 

42 C.J. p 1095 note 38. 

5. Ga.—McLain v. Atlantic Ice & 
Coal Corporation, IS 7 S.E. 153, 54 
Ga.App. 103. 

N.H.—Miltimore v. Milford Motor 
Co., 197 A. 330, 89 N.H. 272, Massa¬ 
chusetts law. 

6. Idaho.—Willi v. Schaefer Hitch¬ 
cock Co., 25 P.'2d 167, 53 Idaho 367. 


Sterling Exp. 


see whether they could arrange a 
trade, but, after invitation was ac¬ 
cepted, employee stated that he 
wished to see a certain individual be¬ 
fore going to the town, and when 
employee arrived at individual’s 
farm he there met another prospec¬ 
tive purchaser, and took her for a 
ride for demonstration purposes, and 
during demonstration accident oc¬ 
curred, injuring the first prospective 
purchaser, employee was not acting 
within scope of his employment with 
respect to the first prospective pur¬ 
chaser at the time of the accident, 
and first prospective purchaser could 
recover from the automobile dealer 
only on showing that employee was 
guilty of reckless, wanton, willful 
negligence.—Shrimplin v. Simmons 
Auto Co., 9 S.E.2d 49, 122 W.Va. 248. 

2. Ala.—^Brown v. Standard Casket 
Mfg. Co., 175 So. 358. 234 Ala. 
512. 

La.—Coffey v. Ouachita River Lum¬ 
ber Co., App., 191 So. 561. 

Or.—^hlonnet v. Ullman, 276 P. 244, 
129 Or. 44. 

Tenn.—Home Stores v. Parker, 166 S. 

W.2d 619, 179 Tenn. 372. 

Vt.—^Wing V. Martin, 141 A. 602, 101 
Vt. 108. 

W.Va.—Stone v. Rudolph, 32 6.E.2d 
742, 27 W.Va. 335. 

Wis.—^Hanson v. Engebretson, 294 N. 

W. 817, 237 Wis. 126. 

42 C.J. p 105'6 note 50. 

3. Cal.—^Dyer v. McCorkle, 280 P. 
96'5. 208 Cal. 216. 

Ill.—^Radatz v. Tribune Co., 12 N.E.2d 
224, 293 Ill.App. 315. 

Miss.—Thomas v. Hively, 16 So.Sd 
632, 196 Miss. 187. 

N.Y.—^Heinemann v. Jewish Agr. 
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employer, a mere truest, and the employer is liable 
to him for ordinary negligence on the part of the 
driver;'^ and it has also been held that one so as¬ 
sisting the driver, but at the same time serving a 
purpose of his own in making the trip, is neither a 
trespasser nor a volunteer nor a servant of the eni- 
ployer, and is entitled to recover from the latter for 
injuries resulting from the driver's negligence.^ 

c. Unauthorized Invitee or Permittee 

According to some authorities an owner or employer 
is liable to an unauthorized invitee or permitee of his 
driver only for injuries caused by the willful, wanton, or 
reckless conduct of the driver; but other authorities hold 
that he is not liable even for injuries so caused. 

7. Mass.—^Murphy v. Barry, I'SS N. 

E. 159, 264 Mass. '557. 

8. Ohio.—^Krull v. Triangle Dairy, 17 
N.B.2d 291, 69 Ohio App. 107. 

9. tr.S. —Metropolitan Life Ins. Co. 

V. Gosney, C.C.A.Mo., 101 F.2d 167. 

Ala.—^Brown v. Standard Casket Mfg. 

Co., 175 So. 358, 234 Ala. 612— 

Jewel Tea Co. v. Sklivis, 165 So. 

824, 231 Ala. 590—General Ex¬ 

change Ins. Corporation v. Findlay, 

1'21 So. '710, 219 Ala. 193. 

Ky.—^Wigginton Studio v. Reuter’s 
Adm'r. 71 S.W.2d 14, i254 Ky. 128. 

La—^Lipscomb v. News Star World 
Pub. Corporation, App, 5 So 2d 41. 

Miss.—^Thomas v. Hively, 16 So.2d 
632, 196 Miss. 187—Corpus Juris 
cited la McLaurin v. McLaurin 
Furniture Co., 146 So. 877, 880, 106 
Miss. 180. 

N.J.—^Tanowitz v. Pinkham, 168 A. 

'770, 111 N.J.Law 448. 

Ohio.—Cunningham v. Bell, 77 N.E 2d 
918, 149 Ohio St. 103—Union Gas & 

Electric Co. v. Crouch, 174 N.E 6, 

123 Ohio St. 81. 74 A.L R. 160. 

Or.—Monnet v. Ullman, 276 P. 244, 

129 Or. 44. 

Pa.—Jacamino v. Harrison Motor 
Freight Co., 6 A.2d 393, 13'5 Pa. 

Super 356. 

R.I.—Rogers v. Hebe Co., 1'60 A. 470, 

5'2 R.T. 274. 

Tenn.—^Home Stores v. Parker, 166 S. 

Wj2d 619, 179 Tenn. 3'72. 

Tex.—Thomas v. Southern Lumber | 

Co., Civ.App., 181 S.W.2d 111—Tex¬ 
as Co. V. Blackstock, Civ.App., 21 
S.W.2d 13, error dismissed. 

•Vt.—Wing V. Martin, 141 A. 602, 101 
Vt. 10 S. 

Wash.—Lassiter v. Shell Oil Co., 62 
P.2id 1096, 188 Wash. 371. 

Wls.—^Huettner v. City of Eau Claire, 

9 N.W.2d 583, 243 Wis. 80—Hanson 
V. Engebretson, 294 N.W. 817, 237 
Wis. 126. 

42 C.J. p 1101 note 86. 

Liability of master or principal of 
operator other than owner general¬ 
ly see infra §§ 450-454. 

10 . Ala.—Harper v-. Griffin Lumber 
Co., 


Where one is operating or in charge of the op¬ 
eration of a motor vehicle as the agent or employee 
of the owner or other person responsible for its 
operation on the principle of respondeat superior, 
and the operator, acting beyond the scope of his 
actual, implied, or ostensible authority or contrary 
to instructions, invites or permits a person to ride 
in the vehicle, the rider, as far as his relation to 
the owner or employer is concerned, is not a guest 
or invitee,^ but is regarded as a trespasser!® or at 
best as a mere licensee.!! The owner or employer 
owes him no duty or obligation to exercise care,!2 
and is not liable to him for the driver's negligence 
on the principle of respondeat superior,!^ or even 

Va.—Morris v. Dame's Ex’r, 171 S. 

E. 662, 1'61 Va. 545. 

Wis.—Hartman v. Badger Tobacco 
Co, 246 N.W. '577, 310 Wis. 519. 
Liability to trespasser other than 
invitee or permittee of driver see 
infra § 401. 

11. Ala.—Brown v. Standard Casket 
Mfg. Co., 175 So. 358, 234 Ala. 512— 
First Nat. Bank v. Sanders, 143 
So. 678, 225 Ala. 417. 

Mass.—Zarski v. Creamer, 69 N.E 2d 
'704, 3'17 Mass. 744 

Minn.—^White v. Brainerd Service 
Motor Co., 232 N.W. 626, 181 Minn. 
366. 

Tex.—Thomas v. Southern Lumber 
Co., Civ.App., 181 S.W 3d HI. 

Wis—Hensel v. Hensel Yellow Cab 
Co., '245 N.W. 159, 209 Wis. 489. 
Liability to licensee other than in¬ 
vitee or permittee of driver see in¬ 
fra § 400. 

12. Mass —^Murphy v. Barry, 163 
N.E. 159, 264 Mass. C57. 

N.Y.—^Wunsch v. Colonial Sand & 
Stone Co., 12 N.T.S.2d 488, 257 App. 
Div. 857. 

13. U.’S.—Metropolitan Life Ins Co. 

V. Gosney, 1C.C.A.M0., 101 F.2d 

167—Cherry Lake Farms v. Taylor, 
C-C.A.Fla., 98 F.2d 571—Liggett & 
Myers Tobacco Co v. De Parcq, C. 
C.A.Minn, 66 F.2d 678. 

Ala.—Perry Supply Co. v. Brown, 
128 So. 227, 221 Ala. 390. 

Ga.—Beard v. Oliver, 182 S-E. 921, 62 
Ga.App. 229. 

Ind.—^Dempsey v. Test, 184 NE. 909, 
98 Ind.App. 633. 

Kan.—Mayhew v. De Coursey. 10 
2d 10, 135 Kan. 184. 

Ky.—Koch's Adm’r v. Koch Bros., 
119 S.W.2d 1116, 1274 Ky. 640-- 
Wigginton Studio v. Reuter’s- 
Adm’r, 71 S-W.'2d 14, 254 Ky. 128 
La.—^Ruiz V. Clancy, 162 So. 734, 182 
La. 935—Lipscomb v. News Star 
World Pub. Corporation, App., 5- 
So.2d 41—Johnson v. Continental 
Casualty Co., App., 164 So. 6'5'5, 
opinion reinstated 167 So. 114 ^Jef" 
ferson v. King, 124 So. 589, 12 La- 
App. 249. 


34 So.'2d 148. 250 Ala. 339— 


Jewel Tea Co. v. Sklivis, 165 So. 
824, 231 Ala. 690—^Perry Supply Co. 
V. Brown, 128 So. 227, 221 Ala. 290. 

Kan.—Mayhew v. De Coursey, 10 P. 
2d 10, 135 Kan. 184. 

Ky.—Slusher v. Hubble, 7'2 S.W.2d 
39, 254 Ky. 595. 

La.—Lipscomb v. News Star World 
Pub. Corporation, App., 6 So 3d 
41—Coffey v. Ouachita River Lum¬ 
ber Co., App, 191 So. 561—Lowery 
V. Zorn, App., l‘5-7 So. 826—^Jeffer¬ 
son v. King, 124 So. 589, 12 La. 
App. 249. 

Mass.—^Little v. Levison, 65 N.E.2d 
17, 316 Mass. 159. 

Minn.—^White v. Brainerd Service 
Motor Co., 232 N.W. -626, 181 Minn. 
3'66. 

Miss.—Watson v. Holiman, 163 So- 
•669, 169 Miss. 585. 

Mo.—Berry v. City of Springfield, 13 
S,W.2d &5'2. 

N.J—Struble v. Bell, 17 A.2d 800, 
'136 N.J.Law 168. 

N.Y.—Clark v. Hamischfeger Sales 
Corporation, 264 N.Y.S. 873, 238 
App.Div. 493. 

N.'C,—^Russell V. Cutshall, 26 S.E 2d 
866, 223 N.C. 353—Cole v. Johnson 
Motor Co., 9 S.E.2d 425, 217 N.C. 
756. 

Ohio.—Cunningham v. Bell, 77 N.E.'2d 
918, 149 Ohio St. 103—Siemers v. 
Vindicator Printing Co., 32 N.E 2d 
■766, 66 Ohio App. 1249. 

Okl.—^Barall Food Stores v. Bennett, 
153 P.2d 106, 194 Okl. 608. 

Pa.—Jacamino v. Harrison Motor 
Freight Co.. 5 A.2d 393, 13’5 Pa.Su- 
per. 356—Tyler v. MacFadden 
Newspapers Corporation, 163 A. 79, 
107 Pa.Super. 166—Collins v. Ro¬ 
senberg, 161 A. 580, 106 Pa.Super. 
2C9—Boushelle v. Baltimore & Ohio 
R. Co., Com.Pl., 28 Del.Co. ISO- 
Lawless V. Cahilin, Com.Pl., 42 
Lack.Jur. 128. 

S.C.—Lawson v. Duncan, 174 S.E. 495, 
173 S.C. 34. 

Tenn.—Reynolds v. Knowles, 206 S. 
W.2d 375, 185 Tenn. 337—^Home 
Stores V. Parker, 166 S.W.2d 619, 
179 Tenn. 37'2. 
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for his gross negligence^^ except where the term 
‘'gross negligence” imports wanton misconduct 
and this is true even though the conduct which im¬ 
mediately causes the harm is the negligent operation 
of the automobile within the scope of the servant’s 
employment.^® 

The fact that the driver of the car is operating it 
as the servant of the owner does not make him the 
servant of the owner with respect to the safe trans¬ 
portation of his unauthorized invitee and the 
owner or employer is generally held to owe the 
latter only the duty of refraining from wanton or 
willful misconduct^® or, in the case of a licensee. 


active negligence,^® although, in a jurisdiction 
where such is the duty owing to a licensee in or on 
a motor vehicle, as discussed infra § 400, the owner 
owes a rider occupying that status the duty not to- 
increase the danger or add a new hazard.^® 

With respect to liability for injuries resulting- 
from the driver’s willful, w'anton, or reckless con¬ 
duct, the authorities are in conflict,it being held 
or indicated, on the one hand, that the owner or 
employer is liable to the driver’s unauthorized in¬ 
vitee or permittee for injuries caused by such con¬ 
duct on the part of the driver,-^ and, on the other 
hand, that the owmer, in respect of acts of the 


Me.—Stevens v. Frost, 32 A.2d 164, 
140 Me. 1. 

Mass.—Zarski v. Creamer. 59 N.E.:2d 
704, 317 Mass. 744. 

Mich.—^Chajnacki v. Dougherty, 23'6 
N.W. 789. 254 Mich. 296. 

Minn.—^White v. Brainerd Service 
Motor Co., 232 N.W. 626. 181 Minn. 
366. 

Miss.—Thomas v. Hively, 16 So.2d 
632, 19‘6 Miss. 187—McLaurin v. 
McLaurm Furniture Co., 146 So. 
S77, 166 Miss. 180. 

N.J.—Struble v. Bell. 17 A.2d 800, 
126 N.J.Law 168—^Yanowitz v. 
Pinkham, 168 A. 770, 111 N.J.Law 
448. 

N.Y.—^Natell v. Taylor-Fichter Steel 
Const. Co., 15 N.Y.S.2d 327, S57 
App.Div. 764, affirmed 28 N.E.2d 
966, 283 N.Y. 737-—Cuba v. Tur- 
melie, 5 N.Y.S.2d 811, 168 Misc. 
256. 

N.C.—Rogers v. Town of Black 
Mountain, 29 S.E.2d 203, 224 N.C. 
119—Russell V. Cutshall, '26 S.E. 
2d 86'6, 223 N.C. 353—Cole v. John¬ 
son Motor Co., 9 S.E.2d 425, 217 
N.C. 7'56. 

Ohio—Siemers v. Vindicator Print¬ 
ing Co., 32 N.E.2d 766, 66 Ohio 
App. 249. 

Or.—Monnet v. Tillman, 276 P. 244, 
129 Or. 44. 

Pa.—Zavodnick v. A. Rose & Son, 
146 A. 455. '297 Pa. 86—Hartigan 

V. Public Ledger, 140 A. 524, 291 
Pa. 588. 

R.I.—^Rogers v. Hebe Co., 160 A. 470, 
•52 R.I. 274. 

Tenn.—^Home Stores v. Parker, 166 
S.W.2d 619, 179 Tenn. 372. 

Tex.—Thomas v. Southern Lumber 
Co., Civ. App., 181 S.W.2d 111— 
Kirklin v. Standard Coffee Co., Civ. 
App., 114 S.W.2d 263. 

Vt.—Wing V. Martin, 141 A. 602, 101 
Vt. 108. 

Va—^Morris v. Dame’s Ex'r, 171 S.E. 
662, 161 Va. 545. 

W.Va.—Shrimplin v. Simmons Auto 
Co.. 9 S.E;2d 49, 122 W-Va. 248— 
Collar V. McMullin, 150 S.E. 2, 107 

W. Va. 645. 


Wis.—^Huettner v- City of Eau Claire, 

9 N.W.2d 583, 243 Wis. 80. 

42 C.J. p 1101 note 86. 

14, Kan.—Mayhew v. De Coursey, 10 
P.2d 10, 135 Kan. 184. 

Mass.—^Welch v. 0'Lear3’, 191 X E. 
377, 287 Mass. 69—O’Leary v. Fash, 
140 N.E. 282, 245 Mass. 123. 

15- Tex.—Thomas v. Southern Lum¬ 
ber Co., Civ.App., 181 SW.2d 111. 

16. Ala.—Garner v. Baker, 108 So. 
38, '214 Ala, 385. 

Ga.—Monroe Motor Exp. v. Jackson, 
38 S.E.2d 863, 74 Ga.App. 148. 
Minn.—^White v. Brainerd Service 
Motor Co., 232 N.W. 626, 181 Minn. 
366. 

Wis.—^Hanson v. Engebretson, 294 
N.W. 817, 237 Wis. 126. 

17. Ala.—Garner v. Baker, 108 So. 
38, 214 Ala. 385. 

Pa—Collins v. Rosenberg, 161 A. 580, 
lO'G Pa.Super. 269. 

Tenn.—Home Stores v. Parker, 166 S. 
W.2d 619, 179 Tenn. 372. 

18. Ala.—^First Nat. Bank v. San¬ 
ders, 143 So. 578, 2:25 Ala. 417— 
Perry Supplj- Co. v. Brown, 128 So. 
227, 221 Ala 290. 

Ky.—Slusher v. Hubble, 72 S.W.2d 39, 
254 Ky. 595. 

La.—Lipscomb v. News Star "World 
Pub. Corporation, App, 5 So.2d 41 
—Lowery v. Zom, App., 157 So. 
826. 

Mass.—Little v. Levison, 55 N.E.2d 
17, 316 Mass. 159—^Theriault v. 
Pierce, 30 N.E.2d 682, 307 Mass. 
532. 

Miss.—Southern United Ice Co. v. 

Fowler, 187 So. 218, 185 Miss. 300. 
Ohio.—Cunningham v. Bell, 77 N.E. 
2d 918, 149 Ohio St. 103—^Union Gas 
& Electric Co. v. Crouch, 174 N.E. 
6, 123 Ohio St. 81. 74 A.L.R. 160— 
Siemers v. Vindicator Printing Co-, 
32 N.E.2d 766, 66 Ohio App. 249. 
Pa.— ^Reis V. Mosebach, 12 A.2d 37, 
337 Pa. 412—Jacamino v. Harrison 
Motor Freight Co., 5 A.2d 393, 135 
Pa.Super. 356. 

-W.Va.—Stone v. Rudolph, 32 S.E.2d 
742, 127 W.Va. 335.' 

■pV'is.—Hartman v. Badger Tobacco 
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Co., 246 N.W. 577, 210 Wis. 519, ex- 
plaining Hensel v. Hensel Yellow 
Cab Co., 245 N.W. 159, 209 Wis. 
4S9. 

19. Nev.—Babcock & Wilcox Co. v. 
Nolton, 71 P.2d 1051, 58 Nev. 133. 

20. Wis.—^Hensel v. Hensel Yellow 
Cab Co., 245 N.W. 159, 209 Wis. 
489. 

21. Ark.—Thomas v. Magnolia Pe¬ 
troleum Co., 9 SLW.2d 1, 177 Ark. 
963. 

22. Ala.—Brown v. Standard Casket 
Mfg. Co., 175 So. 358, 234 Ala. 
512—^Perry Supply Co. v. Brown, 

128 So. 227, 221 Ala. 290. 

La.—^Lipscomb v. News Star World 
Pub. Corporation, App., 5 So.2d 41. 
Miss.—Watson v. Holiman, 153 So. 
669, 169 Miss. 585—Trico Coffee Co-. 
V. Clemens, 1'51 So. 175, 168 Miss- 
748. 

N.C.—Cole V. Johnson Motor Co., O' 
S.E.2d 425, 217 N.C. 756. 

Ohio.—Coca-Cola Bottling Works Co. 

V. Meyer, 162 NE. 826, 28 Ohio 
App. 468. 

Okl.—Barall Food Stores v. Bennett, 
153 P.2d 106, 194 Okl, 508. 

Or.—Alonnet v. Ullman, 276 P. 244, 

129 Or. 44. 

Pa.—Zavodnick v. A. Rose & Son, 145 
A. 455, 297 Pa. 86—Tyler v. Mac- 
Fadden Newspapers Corporation, 
163 A. 79, 107 Pa.Super. 16'6—Col¬ 
lins V, Rosenberg, 161 A. 580, 105 
Pa.Super. 269—Boushelle v. Balti¬ 
more & Ohio R. Co., Com.Pl., 28 
Del.Co. 160—^Lawless v. Cahilin, 42 
Lack.Jur. 128—Cernauskas v. Fish¬ 
er, Com.Pl., 35 Luz.Leg.Reg. 116. 
S.'C.—^Lawson v. Duncan, 174 S.E. 
495. 173 S.C. 34. 

Tenn—^Home Stores v. Parker, 166 S. 

W. 2d 619, 179 Tenn. 372. 

Tex.—Thomas v. Southern Lumber 
Co., Civ.App., 181 S.W.2d 111. 

Va.—^Morris v. Dame's Ex'r, 171 S.E. 
662, 161 Va. 545. 

W.Va.—Shrimplin v. Simmons Auto 
Co., 9 S.E.2d 49, 122 W.Va 248— 
Todorobak v. McSurley, 148 S.E. 
I 323, 107 W.Va. 372. 
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driver, owes such a rider no duty whatsoever,and 
is not liable to him for injuries caused by the driv¬ 
er’s willful, wanton, or reckless conduct.^^ The 
conflict has been said to result from the failure to 
‘distinguish between the act of inviting or permit¬ 
ting the person to ride, which is outside the scope 
of the servant’s employment, and the acts immedi¬ 
ately causing the accident, which are committed by 
the driver in the operation of the vehicle in fur¬ 
therance of his master’s business and in the course 
of his employment as to the latter acts, it is said, 
the conduct of the driver must be regarded as the 
conduct of the -employer, so that if the acts are will¬ 
ful, wanton, or reckless the employer is liable to the 
passenger even though the latter’s relation to the 
employer is that of a mere trespasser.26 Some au¬ 
thorities, however, have expressly held that even 
though the willful, wanton, or reckless conduct of 
the driver occurs while he is acting within the 
scope of his employment the employer will not be 
liable,27 at least where the rider was not at the time 
of the accident rendering necessary assistance to 
the driver within the scope of his employment's 


60 C.J.S. 

Infants. Although there are authorities holding 
that an infant, or at least a child of tender age, in¬ 
vited or permitted by a driver, acting beyond the 
scope of his authority and outside the course of his 
employment, to ride in the employer’s motor vehicle 
is not to be treated as a trespasser with respect to 
his rights to recover from the employer for in¬ 
juries, 29 it is generally held, where the driver with¬ 
out actual or implied authority or in violation of 
his positive instructions permits an infant to ride on 
the vehicle, that the duty of the owner is only that 
which he owes to a trespasser generally,30 and the 
infant cannot recover for injuries caused by any¬ 
thing less than willful, wanton, or reckless miscon- 
duct.3i Although there are authorities to the con- 
trary,32 it has even been held that the owner owes 
no duty to such infants,33 and that they may not 
recover for injuries resulting from willful, wanton, 
or reckless acts of the driver.34 

However, the rule, discussed in the CJ.S. title 
Negligence § 24, also 45 CJ. p 749 note 34, that 
when the presence of a trespasser in a position of 
peril becomes known there is a duty to exercise 


23. Kan —Mayhew v. De Coursey, 10 
P.2d 10, 135 Kan. 184. 

Mass.—Edg-arton v. H. P. Welch Co , 
74 N.E.2d 674. 

42 C.J p 1101 note 87. 

24. Ga.—Greeson v. Bailey, 14i6 S E. 
490, 167 Ga. 638. 

Mass.—Edgarton v. H P Welch Co., 
74 N.E.2d 674—Little v. Levison, 
55 N.E.2d 17, 316 Mass. 159— 

O'Leary v. Fash, 140 N.E. 282, 24'5 
Mass. 123. 

Ohio.—^Union Gas &. Electric Co v 
Crouch, 174 N.E. 6. 123 Ohio St 
SI. 74 A.L.R. 160. 

Wash—^Lassiter v. Shell Oil Co., 62 
P.2d 1096, 188 Wash 371. 
l&eason for ;'ule 

“As far as consequences to the 
trespasser are concerned, the driver 
was acting outside the scope of his 
employment the minute appellee got 
on the truck and continued so to act 
during all the time he rode. The 
rule of liability is much the same 
as though appellee had crawled on 
the truck without the driver know¬ 
ing anything about it."—Mayhew v. 
De Coursey, 10 P.2d 10, 13, 135 Kan. 
184. 

25. Mo —Bobos V. Krey Packing Co., 
296 S.W. 157, 317 Mo. 108. 
"Much of the confusion in the 

treatment of this class of cases is 
due to the failure to recognize that 
the act of invitation which precedes 
the accident is contractual in nature 
and its legal effect is to be judged by 
the authority of the agent to bind 
the principal whereas the subsequent 
injury is ex delicto and the responsi¬ 


bility of tile master is determined on 
consideration of the law relating to 
torts whore the test of responsibility 
IS whether the servant was acting 
in the scope or course of his employ¬ 
ment."—Barall Pood Stores v. Ben¬ 
nett, T53 P.2d 106, 109, 194 Okl. 508. 

26. La,—Lipscomb v. News Star 
World Pub. Corporation, App., 6 
So.2d 41. 

Mo.—Bobos V. Krey Packing Co., 296 
S.W. 1-57, 317 Mo. 108. 

Pa.—^Eisenhower v. Transit Co., Com. 
PI, 17 Northumb.Leg.J. 70, 97, re¬ 
versed on other grounds Eisenhow¬ 
er V. Hall's Motor Transit Co., 40 
A.2d 458, 351 Pa. 200. 

W.Va.—Stone v. Rudolph, 32 S.E 2d 
742, 127 W.Va. 335—Shrimplin v 
Simmons Auto Co., 9 S.E.2d 49, 122 
W.Va. 248. 

42 C J. p 1102 note 94. 

27. Ohio.—^Union Gas & Electric Co. 
V. Crouch, 174 N.E. 6, 123 Ohio St. 
81, 74 ALR. 160. 

28. Ohio.—Union Gas & Electric Co. 
V. Crouch, supra. 

29. N.T,—La Rose v. Shaughnessy 
Ice Co, 189 N.T.S. 5'62, 197 App. 
Div. 821. 

Ohio—Leesman v. Moser, App., 32 N. 
E.2d 448. 

Va.—Morns v. Peyton, 139 S.E. 600, 
148 Va. 812. 

30. Ala.—Harper v. Griffin Lumber 
'Co, 34 So.2d 148, 250 Ala. 339— 
Jewel Tea Co. v. Sklivis, 165 So. 
824, 231 Ala. 590. 

Cal.—^Albers v. 'Shell Co. of Califor¬ 
nia, 286 P. 7I52, 104 Cal.App. 733. 
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Kan.—^Newlin v. Standard Oil Co , 251 
P. 394, 122 Kan. 86. 

Ky.—^Armstrong’s Adm’r v. Sumne & 
Ratterman Co., 278 S.W. Ill, 211 
Ky. 750. 

N.J.—Glowacky v^ Sheffield Farms 
Co., 134 A. 674, 4 N.J.Misc. 849, 
affirmed 137 A. 916, 103 N.J.Law 
697. 

Tenn.—Reynolds v. Knowles, 206 S 
W.2d 375, 185 Tenn. 337—Home 
Stores V. Parker, 166 S.W.2d 619, 
179 Tenn. 372 

42 C.J. p 1102 note 9-5. 

Duty and liability to trespasser gen¬ 
erally see infra § 401. 

31. Ala.—^Harper v. Griffin Lumber 
Co., 34 So.2d 148, 250 Ala. 339. 

Kan.—Newlin v. Standard Oil Co., 
2-51 P. 394, 122 Kan. 86. 

N.J.—Glowacky v. Sheffield Farms 
Co., 134 A. 674, 4 N.J.Misc. 849, af¬ 
firmed 137 A. 916, 103 N J.Law 697. 

Pa.—^Hartigan v. Public Ledger, 140 
A. 624, 291 Pa. 1588—Tyler v. Mac- 
Fadden Newspapers Corporation, 
1'63 A. 79, 10-7 Pa.Super. 166. 

Tenn.—Reynolds v. Knowles, 206 S. 
W.2d 375, 185 Tenn. 337. 

32. Miss.— Corpus Juris cited in Tri- 
co Coffee Co. v. Clemens, 151 So. 
175, 176, 168 Miss. 748. 

Mo.—Bobos V. Krey Packing Co., 296 
S.W. 157, 317 Mo. 108. 

33. Kan.—^Newlin v. Standard Oil 
Co.. 251 P. 394, 122 Kan. 86. 

42 C.J. p 1102 note 91. 

34. Ark—Thomas v. Magnolia Pe¬ 
troleum Co., 9 S.W.2d 1. 177 Ark 
963. 
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reasonable care to avoid injuring him, has been 1 
held applicable to infants riding in an automobile 
on the unauthorized invitation or permission of the 
driver so as to impose liability on the owner for the 
failure of the driver to exercise such care,35 the 
reason for the rule being that failure to exercise 
such care under the circumstances constitutes will¬ 
ful or wanton ncgligenoe.36 In conformity with 
this principle it has been held that the owner is 
liable to such a child for injuries resulting from 
its ejection from the vehicle in a wrongful man- 
ner.37 Furthermore, it has even been held, where 
the youth or immaturity of the passenger is not a 
factor so as to make the discovered peril doctrine 
applicable, that improper conduct of the driver in 
ejecting the passenger from the vehicle may nev¬ 
ertheless impose liability on the employer if the 
driver in so ejecting the passenger was acting in 
furtherance of the employer’s business.38 

What constitutes willful, wanton, or reckless con¬ 
duct. Whether or not particular acts or omissions 
on the part of the driver constitute willful, wanton, 
or reckless misconduct depends on the circumstanc¬ 
es of the cas‘e.39 The driver need not be actuated 
by ill will toward the person injured in order to 
make his acts willful or wanton; it is an entire lack 


§ 399(3) 

I of care and indifference to the consequences of an 
act which constitutes willfulness.'*® 

Liability based on owmership. The owner of a 
motor vehicle driven by another with his permis¬ 
sion is not, by sole virtue of his ownership, liable 
to strangers invited to ride by the driver contrary 
to the owTier’s orders and instructions,or even in 
the absence of authority to extend such an invita¬ 
tion and any liability sought to be imposed on 
the owner for injuries to an invitee of a person 
operating the vehicle with the owner’s conscnt^3 
or of a member of the owner’s family^"* must be 
predicated on authority conferred on such person 
or member to invite guests, except in so far as lia¬ 
bility may attach to the owner for permitting the 
operation of a defective vehicle or intrusting the 
vehicle to an incompetent driver, as discussed infra 
§§ 430, 431. 

§ 399(3). - Under Guest Statutes in Gen¬ 

eral 

a. In general 

b. Construction generally 

a. In Greneral 

Under so-called “automobile guest statutes'’ owners 


35. U S.—^Willingham V. Panick, C. 

C.AOkl., 161 F.2d 614. 

Ala—Jewel Tea Co. v. Sklivis, 165 
So. 824, 231 Ala. 590. 

Conn.—Kuharski v Somers Motor 
Lines, 43 A.2d 777, 132 Conn. 269. 
Mo.—^Bohos V. Krey Packing Co., 296 
S.W. 157, 317 Mo. 108. 

Okl.—Barall Pood Stores v. Bennett, 
153 P.2d 106, 194 Okl. 508. 

Tex.—Texas Co. v. Blackstock, Civ. 
App., 21 SW.2d 13, error refused 
—Smith Bros. v. Williams, Civ. 
App., 294 S.W. 309. 

42 C.J. p 1102 note 96. 

Mature minor 

No duty arose to person injured 
while alighting from defendant’s 
truck, because of immaturity and 
want of discretion in him, where de¬ 
fendant was over eighteen years of 
age, had done various kinds of work, 
and had experience in riding on and 
alighting from trucks.—Magnolia Pe¬ 
troleum Co. V. Winkler, Tex.Civ.App., 
40 S.W.2d 831. 

3G. U.S.—^Willingham v. Panick, C. 
C.A.Okl, 161 F.2d 614. 

37- N.T.—^La Rose v. Shaughnessy 
Ice Co., 189 N.Y.S. 562. 197 App. 
Div. 821. 

Tex.—Texas Co. v. Blackstock, Civ. 
App., 21 S.W.2d 13, error dismissed. 

38. Tex.—^Magnolia Petroleum Co. v. 
Winkler. Civ.App., 40 S.W.2d 831. 


39. Conduct held not wanton, wilL 
ful, etc. 

(1) Chauffeur’s failure to see 
parked truck ahead because of his 
fatigued condition was not willful or 
wanton negligence as regards recov¬ 
ery against chauffeur’s employer for 
death of chauffeur's invitee.—Jeffer¬ 
son v. King, 124 So. 589, 12 La.App. 
249. 

(2) Truck driver’s failure to ob¬ 
serve curve or to apply brakes or to 
have them functioning properly, or 
otherwise to reduce truck's speed to 
avoid capsizing, was not willful or 
intentional injury.—^Hartman v. 
Badger Tobacco Co., 246 N.W. 577, 
210 Wis. 519. 

(3) Other acts or omissions.— 
Reynolds v. Knowles, 206 S.W.2d 375, 
185 Tenn. 337. 

Effect of penal statute 

Classification of particular acts or 
omissions in penal statute as reck¬ 
less driving does not establish reck¬ 
lessness or wantonness, as regards 
recovery by occupant of truck rid¬ 
ing without owner’s authority.—Mor¬ 
ris V. Dame’s Ex’r, 171 S.E. 662, 161 
Va. 545. 

40. Miss—Trico Coffee Co. v. Clem¬ 
ens, 151 So. 175, 168 Miss. 748. 

41. N.Y.—Psota V. Long Island R. 
Co., 159 NE. 180, 246 N.Y. 388, 62 
AL.R. 1163—Bindert v. Elmhurst 
Taxi Corporation, 6 N.Y.S.2d 666, 
168 Misc. 892. 
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Liability to invitee of driver under 
statutes imposing liability on own¬ 
er for injuries resulting from its 
operation by another with owner’s 
permission see infra § 442. 

42. Mass.—Foley v. John H. Bates, 
Inc., 4 N.E.2d 349, 295 Mass. 557. 

Invitee of prospective puzcliaser 
Presence of guest of prospective 
purchaser in dealer’s automobile 
without dealer’s consent or knowl¬ 
edge created no relation between 
guest and dealer except perhaps that 
of trespasser, and dealer owed guest 
no duty except that due to one in his 
automobile without right.—Foley v. 
John H. Bates, Inc., supra- 

43. Fla.—G-reene v. Miller, 136 So. 
532, 102 Fla. 767. 

Mass.—Foley v. John H. Bates, Inc., 
4 N.E.2d 349, 295 Mass. 557. 
Invitee of bailee distinguished 

Automobile dealer lending automo¬ 
bile to prospective purchaser to try 
out does not assume same liability 
toward strangers to transaction 
picked up on street as passengers by 
prospective purchaser as does one 
engaged in business of letting auto¬ 
mobiles for hire toward invitee of 
person hiring such automobile in or¬ 
dinary course of business.—Foley v. 
John H. Bates, Inc., supra. 

44. Mass.—Flynn v. Lewis, 121 N. 
E. 493, 231 Mass. 550, 2 AL.R. 896. 

N.J.—La Bell v. Quasdorf, 177 A. 77, 
13 N.J.Misc. 183. 
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and operators of motor vehicles are relieved of their com¬ 
mon-law liability to guests. 

Where statutes known as “automobile guest stat¬ 
utes” exist, or have existed, owners and operators 
of motor vehicles hav-e been held to be relieved of 
common-law liability to their guests for injuries or 


death,45 and, depending on the terms of the par¬ 
ticular statute, liable only where the accident is in¬ 
tentional on the part of the operator,46 or where 
such injuries or death are caused by his willful or 
wanton misconduct,47 or willful or wanton disre- 


45. U.S—State Farm Mut. Automo¬ 
bile Ins. Co. V. Bonacci, C C.A.Neb., 
Ill P.2d 412—Turner v. Buchanan, 
C.C.AMich., 94 P.2d 723. 

Cal.—G-odfrey v. Brown, 29 P.2d 165, 
220 Cal. 57, 93 A.L.R. 1092—New¬ 
man V. Solt, 47 P.2d 289, 8 Cal.App. 
2d 50—Goodwin v. Goodwin, 43 P. 
2d 332, 5 Cal.App.2d C44. 

Conn.—Gledhill v. Connecticut Co., 
183 A. 379, 121 Conn. 102—Smith v. 
Furness, 166 A. 759, 117 Conn. 97— 
Grant v. MacLelland, 147 A. 138, 
109 Conn. 517. 

Fla.—^Erlichstein v. Roney, 20 So.2d 
254, 155 Fla 333. 

Ill.—Roed V. Zellers, 273 Ill.App 18. 
Ind—Coconower v. Stoddard, 182 N. 

E. 466, 96 Ind App. 287. 

Iowa.—^Neesen v. Armstrong", 239 N. 

W. 66, 213 Iowa 378. 

Kan.—Sayre v. Malcom, 31 P.2d 8 , 
139 Kan. 378—Stout v. Gallemore, 
26 P.2d 573, 138 Kan. 385. 

Mich.—Everett v. Burg, 4 N.W.2d 63, 
301 Mich. 734, 146 A L.R 639— 
GifCord v. Dice, 257 N.W. 830, 269 
Mich. 293, 96 A.L.R. 1477—Wyma 

V. Van Anrooy, 244 N.W. 478, 260 
Mich. 295—Moore v. U. S. Truck 
Co., 244 N.W. 228, 260 Mich 56— 
Van Blaircum v. Campbell, 239 N. 

W. 865, 256 Mich. 527. 

Mont.—^Nangle v. Northern Pac. Ry. 

Co., 32 P.2d 11, 96 Mont. 512. 

Ohio.—^Haacke v. Lease, App., 41 N. 
E.2d 590—McCoy v. Faulkenberg, 
4 N.E.2d 281, 53 Ohio App. 98. 

Tex.—^Henry v. Henson, Civ.App., 174 
S.W.2d 270, error refused—Franzen 
V. Jason, Civ.App, 166 S.W.2d 727, 
error refused—Serano v. Garza, 
Civ.App., 119 S.W.2d 413—McMil- 
lian V. Sims, Civ.App., 112 S W.2d 
793, error granted—Pfeiffer v. 

Green, Civ.App., 102 S.W.2d .1077— 
Aycock V. Green, Civ.App , 94 S.W. 
2d 894, error dismissed—Napier v. 
Mooneyham, Civ.App., 94 S.W.2d 
564, error dismissed. 

Wash.—Shea v. Olson, 63 P.2d 616, 

185 Wash. 143, 111 A.L.R. 998, 
opinion adhered to 59 P.2d 1183, 

186 Wash. 700, 111 A.L.R. 998. 
Negligence per se is no more than 

ordinary negligence within the mean¬ 
ing of the rule stated in the text.— 
Glassman v. Feldman, Tex.Civ.App., 
106 S.W.2d 721. 

Negligence not connected with, trans. 
portation 

Under the guest statute, negli¬ 
gence of owner or operator of auto¬ 
mobile for which there shall be no 
cause of action refers to negligence 
connected with the transportation, 


and the owner or operator is not re¬ 
lieved of liability for negligence not 
connected with the transportation.— 
Wren v. Wilhum, Tex.Civ.App., 182 
SW.2d 1007, error refused. 

46. U.S.—^R. J. Reynolds Tobacco 
Co. V. Newby, C.C.A.Idaho, 145 F.2d 
768 

Conn.—Massa v. Nastri, 3 A.2d 839, 
125 Conn. 144, 120 A.L.R. 939— 
Gledhill v. Connecticut Co., 183 A. 
379, 121 Conn 102—Latham v. 

Hankey, 166 A. 400, 117 Conn. 5— 
Bordoiiaro v. Senk, 147 A. 136, 109 
Conn. 428—^Romansky v. Oestaro, 
145 A. 156. 109 Conn. 654. 

Del.—Biddle v. Boyd, 199 A. 479, 9 
W.W.Harr. 346—^Law v. Gallegher, 
197 A. 479, 9 W.W.Harr. 189. 

Ga—Lee v. Lott, 177 S.B. 92, 50 Ga. 
App. 39, followed in Lee v. Moore, 
177 S.E. 97, 50 Ga.App. 49, South 
Carolina statute. 

Idaho.—Hughes v. Hudelson, 169 P. 
2d 712, 67 Idaho 10—Manion v. 
Waybright, 86 P.2d 181, 59 Idaho 
643. 

Ind—^Armstrong v. Binzer, 199 N.E. 
863, 102 Ind.App. 497—Coconower 
V. Stoddard, 182 NE 466, 96 Ind. 
App. 287. 

Or.—Storm v. Thompson, 64 P.2d 
1309, 155 Or. 686—^Monner v. Stark¬ 
er, 31 P.2d 1109, 147 Or. 118. 

S C.—Spurlin v. Colprovia Products 
Co., 194 S.E. 332, 185 S.C. 449. 

Tex.—Scott V. Gardner, 156 S.W.2d 
513. 137 Tex. 628, 141 A.L R. 50— 
Rowan v. Allen, 134 S.W.2d 1022, 

. 134 Tex. 215—Scott v. Gardner, Civ. 
App., 106 S,W.2d 1109, error dis¬ 
missed—^Munves v, Buckley, Civ. 
App., 70 S.W.2d 605, error dis¬ 
missed. 

Wash.—Upchurch v. Hubbard, 188 P. 
2d 82, 29 Wash.2d 559—^Lampe v. 
Tyrell, 94 P.2d 193, 200 Wash. 598 
—Shea V. Olson, 53 P.2d 615, 185 
Wash. 143, 111 A.L.R. 998, opin¬ 
ion adhered to 59 P.2d 1183, 186 
Wash. 700, 111 A.L.R. 999. 

47. U S.—Crowell v. M. R. & R. 
Trucking Co., C.C.A.Fla., 157 P.2d 
963—Swain v. American Mut. Lia¬ 
bility Ins. Co., C.C.A.La, 134 P.2d 
886, Illinois statute—^Hollander v. 
Davis, C.C.A.Fla., 120 P.2d 131— 
Taylor v. Chrysler Corporation, C. 
C.A.Mich., 108 F.2d 196—Turner v. 
Buchanan, C.C.AMich., 94 P.2d 723. 

Ala.—^Harper v. Grifiln Lumber Co., 
34 So 2d 148, 250 Ala. 339—Blair v. 
Greene, 22 So.2d 834. 247 Ala. 834. 
Cal.—^Cope v. Davison, 180 P.2d 873, 
30 Cal.2d 193, 171 A.L.R. 667—Web¬ 
er V. Pinyan, 70 P.2d 183, 9 Cal.2d 
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226, 112 AL.R. 407^r)e Loss v 
Lewis. 177 P.2d 589, 78 Cal.App.2d 
223—Caldwell v. Miller, 141 p.2d 
745, 61 Cal App.2d 1—Fairman v 
Mors. 130 P.2d 448. 55 Cal.App 2d 
216—Bummer v. Liberty Laundry 
Co.. 120 P.2d 672, 48 Cal App 2d 
648—Rawlins v. Lory, m p 2d. 973 
44 Cal.App.2d 20—Frankenstein v 
House. 107 P.2d 624, 41 Cal App. 
2d 813—Stephen v. Spaulding, 89 
P.2d 683, 32 Cal App.2d 326—Stac¬ 
ey V. Hayes. 88 P.2d 165, 31 Cal. 
App.2d 422—^Haas v. Jones, 85 p. 
2d 679, 29 Cal.App 2d 650—Wright 
V. Sellers. 78 P.2d 209, 25 Cal.App. 
2d 603—Hagglund v. Nelson, 73 P. 
2d 265, 23 Cal.App.2d 348—Stark¬ 
weather V. Hession, 73 P.2d 247, 23 
Cal App.2d 336—^Weir v. Lukes, 56 
P.2d 987, 13 Cal.App.2d 312—Turn¬ 
er V. Standard Oil Co. of Califor¬ 
nia, 25 P.2d 988. 134 Cal.App. 622 
—^Howard v. Howard, 22 P.2d 279, 
132 CaLApp. 124—Taylor v. Cock¬ 
rell, 3 P.2d 16, 116 CaLApp. 596. 
Fla.—Juhasz v. Barton, 1 So.2d 476, 
146 Fla. 484—Koger v. Hollahan, 
198 So. 685, 144 Fla. 779, 131 A.L. 
R. 8S6—Jackson v. Edwards, 197 
So. 833, 144 Fla. 187—Winthrop v. 
Carinhas, 195 So. 399, 142 Fla 588 
—O'Reilly V. Sattler, 193 So. 817, 
141 Fla. 770. 

Ill.—Clarke v. Storchak, 52 N.E 2d 
229, 3S4 Ill. 564, appeal dismissed 
64 set. 1270, 322 U.S. 713, 88 L 
Ed. 1555—Bartolucci v. Falletl, 46 
N.E 2d 980, 382 Ill. 168—Boyd v. 
Mueller, 50 N.E.2d 847, 320 Ill App. 
303—Denton v. Midwest Dairy 
Products Corporation, 1 N.E.2d 
807, 284 Ill.App. 279—^Parley v. 

Mitchell. 282 Ill.App. 555. 

Ind.—Becker v. Strater, App., 72 N.E. 
2d 580. 

Mich.—Butine v. Stevens, 29 N.W.2d 
325, 319 Mich. 176—^La Dng v. 

Renike, 20 N.W.2d 189, 312 Mich. 
277—Brody v. Harris, 13 N.W.2d 
273, 308 Mich. 234, 155 A.L.R. 573— 
Piscopo V. Pruciano, 12 N.W.2d 
329, 307 Mich. 433—Brown v. Ar¬ 
nold, 6 N.W.2d 914, 303 Mich. 616— 
Bushouse v. Brom, 298 N.W. 303, 
297 Mich. 616—^Bushie v. Johnson, 
295 N.W. 538, 296 Mich. 8—Arritt 
V. Fisher, 282 NW. 200, 286 Mich. 
419—Thayer v. Thayer, 282 N.W. 
145, 286 Mich. 273—Banks v. 

Banks, 278 N.W. 665, 283 Mich. 
606—Raby v. Dodge, 273 N.W. 293, 
279 Mich. 626—^Breckenridge v. 
Arms, 272 N.W. 716, 279 Mich. 384 
—^Holmes v. Wesler, 265 N.W. 492, 
274 Mich. 655—Willett v. Smith, 
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gard of the rights or safety of others,^8 oj- negli- gence,50 or gross and wanton negligence,®^ or gross 
gence consisting of willful or wanton disregard of or willful negligence or by his intoxication®* or 
the rights of othersor by his gross negli- 


244 N.W". 246, 260 Mich. 101—Moore 
V U. S. Truck Co., 241 N-W. 228, 
260 Mich. 56 

Miss.—Covington v. Carley, 19 So. 
2d S17, 197 Miss. 535, Alabama 
statute. 

Nev.—Hart v. Kline, 116 P.2d 672, 
61 Nev. 96. 

N.C—Hale v. Hale, 13 S.E.2d 221, 219 
N.C. 191, Virginia statute. 

N.D.—Anderson v Anderson, 285 N. 
W 294, 69 N.D. 229—Stockfeld v. 
Sayre, 283 N.W. 788, 69 N.D 42— 
Rubbelke v. Jacobsen, 268 N.W. 
675, 66 N.D 720. 

Ohio.—Cunningham v. Bell, 77 N.E.2d 
918, 149 Ohio St. 103—Workman v. 
Thompson, 47 N.E.2d 996, 141 Ohio 
St. 287—Duncan v, Hutchinson, 39 
N.E.2d 140, 139 Ohio St. 185—Roth¬ 
man V. Metropolitan Casualty Ins. 
Co , 16 N.E.2d 417, 134 Ohio St 241, 
117 A.L.R. 1169—Vecchio v. Vec- 
chio, 1 N.E2d 624, 131 Ohio St. 59 
—Kitchens v. Duffleld, App., 76 N. 
E.2d 101, affirmed 79 N.B.2d 906, 
149 Ohio St. 500—Collins v. Mc¬ 
Clure, App., 49 NE.2d 181, af¬ 
firmed 56 N.E.2d 171, 143 Ohio St. 
569—Schulz V. Fible, 48 NE.2d 
899, 71 Ohio App, 353—Murphy v. 
Snyder, 27 N.E 2d 152, 63 Ohio App. 
423—^Voelkl v. Latin, 16 N.E.2d 
519, 58 Ohio App. 245—McCoy v. 
Faulkenberg, 4 N.E 2d 281, 53 Ohio 
App. 98. 

Pa.—Randall v Stager, 49 A.2d 689, 
355 Pa. 352, Ohio statute—Mike v, 
Lian, 185 A 775, 322 Pa. 353, Ohio 
statute. 

S.D.—Schiltz V. Picton, 282 NW. 519, 
66 S.D. 301—Melby v, Anderson, 
266 NW. 135, 64 S.D. 249. 

Wyo.—Mitchell v. Walters, 100 P.2d 
102, 55 Wyo 317. 

48. Del.—Biddle v. Boyd, 199 A. 479, 
9 W.W.Harr. 346—Law v. Gallegh- 
er, 197 A. 479, 9 W.W.Harr. 189. 

Va.—Carroll v. Miller, 9 S.E.2d 322, 
175 Va. 388. 

“Willfully and wantonly operated” 
vehicle in disregard of the rights of 
the guest.—McAllister v. Calhoun, 
205 S.W.2d 40, 212 Ark. 17—Tilgh- 
man v. Rightor, 199 S.W.2d 943, 211 
Ark. 229—Payne v. Fayetteville Mer¬ 
cantile Co., 150 S.W.2d 966, 202 Ark. 
274—Splawn v. Wright, 128 S.W.2d 
248, 198 Ark. 197—Ward v. George, 
112 S.W.2d 30, 195 Ark. 216. 

49. Colo.—Bashor v. Bashor, 85 P.2d 
732, 103 Colo. 232, 120 A.L.R 1507 
—Schlesinger v. Miller, 52 P.2d 402, 
97 Colo. 583. 

BO. TJ.S—Crowell v. M. R. & R. 
Trucking Co., C.C.A.Fla, 157 F.2d 
963—Hollander v. Davis, C.C.A.Fla.., 
120 F.2d 131—State Farm Mut. 
Automobile Ins. Co. v. Bonacci, C. 

eOC-J.S.—63 


C.A.Neb., Ill P.2d 412—Taylor v. 
Chrysler Corporation, C.CA.Mich., 
108 F.2d 196—^Huffman v. Buck¬ 
ingham Transp. Co. of Colorado, 
C.C.A.Wyo., 98 P.2d 916. 

Cal.—Armacost v. Wilberg, 42 P.2d 
393, 4 Cal.App.2d 655—Nichols v. 
Smith, 28 P.2d 633, 136 Cal.App. 272 
—McKinley v. Dalton. 17 P.2d 160, 
128 Cal.App. 298—Johnson v. Os- 
trom, 16 P.2d 794, 128 Cal App. 38 
—Taylor v. Cockrell, 3 P.2d 16. IIC 
Cal.App. 596—Malone v. Clemow, 

295 P. 70, 111 Cal.App. 13. 

Fla.—McDougald v. Couey, 9 So. 2d 
187, 150 Fla. 748—Juhasz v. Barton. 
1 So.2d 476, 146 Fla. 4S4—Koger v. 
Hollahan, 198 So. 685, 144 Fla. 779, 
131 A.L.R. 886—Jackson v. Ed¬ 
wards. 197 So. 833, 144 Fla. 187— 
Wmthrop v. Carinhas. 195 So. 399. 
142 Fla. 588—O'Reilly v. Sattler, 
193 So. 817. 141 Fla. 770. 

Idaho.—Manion v. Wayhright, 86 P. 

2d 181. 59 Idaho 643. 

Mass,—Hastings v. Flaherty, 73 N.E. 
2d 601. 

Mich—Butine v. Stevens, 29 N.W. 2d 
325, 319 Mich. 176—La Drig v. 
Renike, 20 N.W.2d 189, 312 Mich. 
277—Brody v. Harris, 13 N.'W.2d 
273, 308 Mich. 234, 155 A.L.R. 573 
— Piscopo V. Pruciano, 12 N.W.2d 
329, 307 Mich. 433—^Bushouse v. 
Brom, 298 N.W. 303. 297 Mich. 616 
—Bushie v. Johnson, 295 N.W. 538, 

296 Mich. 8—Arritt v. Fisher, 282 
N.W. 200, 286 Mich. 419—Thayer 

V. Thayer, 282 N.W. 145, 286 Mich. 

273—Banks v. Banks, 278 N.W. 665, 
283 Mich. 506—Breckenridge v. 
Arms. 272 N.W. 716, 279 Mich. 384 
—Holmes v. Wesler, 265 N.W. 492, 
274 Mich. 655—Willett v. Smith, 
244 N.W. 246, 260 Mich. 101— 

Moore v. U. S. Truck Co., '244 N. 

W. 228, 260 Mich. 56. 

Mont-—^Westergard v. Peterson, 159 
P,2d 518, 117 Mont. 550—^Blinn v. 
Hatton. 114 P.2d 518. 112 Mont. 219 
— Baatz V. Noble, 69 P.2d 579, 105 
Mont. 59—^Nangle v. Northern Pac. 
Ry. Co., 32 P.2d 11, 96 Mont. 512. 
Neb,—^Hamble v. Steckley, 27 N.W.2d 
178, 148 Neb. 283—^Komma v. Krei- 
fels, 14 N.W.2d 591, 144 Neb. 745— 
Johnk v. Scanlon, 285 N.W. 488, 136 
Neb. 187, 

Nev.—Nyberg v. Kirby, 188 P.2d 1006, 
rehearing denied 193 P.2d 850— 
Hart v. Kline, 116 P.2d 672, 61 Nev. 
96. 

N.C.—Hale v. Hale, 13 S.B.2d 221, 219 
N.C. 191, Virginia statute. 

N.D.—^Anderson v. Anderson, 285 N. 
W. 294, 69 N.D. 229—Stockfeld v. 
Sayre, 283 N.W. 788, 69 N.D. 42— 
Rubbelke v, Jacobsen, 268 N.W. 675, 
66 N.D. 720—^Posey v. Krogh, 259 
N.W. 757, 65 N.D. 490. 
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Or.—Carlson v. Wagberg, 190 P.2d 
92G—Storm v. Thompson, 64 P.2d 
1309, 155 Or. 6S6—Mc-nner v. Stark¬ 
er, 31 P.2d 1109, 147 Or. US— 
Storla V. Spokane, Portland & Seat¬ 
tle Transp. Co., 297 P. 367, 136 Or. 
315, rehearing denied 298 P. 1065, 
136 Or. 315. 

S.D.—Schiltz V. Picton. 282 N.W. 519, 
66 S.D. 301—^IMelby v. Anderson, 
266 NW 135, 64 S.D. 249. 

Vt.—^Hastings v. Murray, 20 A. 2d 107, 
112 Vt. 37—Kelley v. Anthony, 8 A. 
2d 641, 110 Vt. 490—Ellison v. Col¬ 
by, 8 A.2d 637. 110 Vt. 4.31. 

Va.—Reel v. Spencer, 47 S.E 2d 359, 
1S7 Va. 530—Millard v. Cohen, 46 
S.E.2d 2, 187 Va. 44—Carroll v. Mil¬ 
ler, 9 S.E.2d 322, 175 Va. 3S8. 

Wyo—Mitchell v. Walters, 100 P.2d 
102, 55 Wyo. 317. 

51- Kan.—Srajer v. Schwartzman, 
188 P.2d 971. 164 Kan 241—Leabo 
V. Willett, 175 P.2d 109, 162 Kan. 
236—Cohee v. Hutson, 57 P-2d 35, 
143 Kan. 784. 

Neb.—IMcCown v. Schram, 289 N.W. 
890, 137 Neb. 498. Kansas statute. 

52. Vt.—Hall V. Royce, 192 A. 193, 
109 Vt. 99—Senecal v. Bleau, 189 A. 
139, lOS Vt. 486. 

53. U.S.—^Russell v. Turner, C.C.A. 
Iowa, 148 F.2d 562—^R. J. Reynolds 
Tobacco Co. v. Newby, C.C.A.Idaho, 
145 P.2d 768. 

Cal.—^^Veber v. Piny an, 70 P.2d 183, 
9 Cal.2d 226, 113 A.L R. 407--Cald- 
well V. Miller, 141 P.2d 745, 61 Cal. 
App.2d 1—^Pairman v. Mors, 130 P. 
2d 448, 55 Cal.App.2d 216—Bummer 

V. Liberty Laundry Co., 120 P.2d 
672, 48 Cal.App.2d 648—Stephen v. 
Spaulding, 89 P.2d 683, 32 Cal.App. 
2d 326—Haas v. Jones, 85 P.2d 579, 
29 Cal.App. 2d 650—Reposa v. 
Pearce, 54 P.2d 475, 11 Cal.App.2d 
517. 

Idaho.—^Hughes v. Hudelson, 169 P. 

2d 712, 67 Idaho 10. 

Iowa—Olson v. Hodges, 19 N.W.2d 
676, 236 Iowa 612—^McComack v. 
Pickerell, 294 N.W. 746, 229 Iowa 
457—Paulson v. Hanson, 285 N.W. 
189, 226 Iowa 858—^Reed v. Pape, 
284 N.W. 106, 226 Iowa 170—Sulli¬ 
van V. Harris, 276 N.W. 88, 224 
Iowa 345—Neesen v. Armstrong, 
239 N.W. 56, 213 Iowa 378. 

Neb.—^Johnk v. Scanlon, 285 N.W. 
488, 136 Neb. 187. 

Nev.—^Hart v. Kline. 116 P.2d 672, 61 
Nev. 96. 

N.D.—Anderson v. Anderson, 285 N. 

W. 294, 69 N.D, 229—Stockfeld v. 
Sayre, 283 N.W. 788, 69 N.D. 42— 
Rubbelke v. Jacobsen, 268 N.W. 
675, 66 N.D. 720. 

Or.—Carlson v. Wagberg, 190 P.2d 
926—Storm v. Thompson, 64 P.2d 



MOTOR VEHICLES 


§ 399(3) 

reckless operation of the motor vehicle or by 
his heedlcssness or reckless disregard of the rights 
of others.ss While such statutes do not modify 
the common-law doctrine of respondeat superior so 


60 C.J.S. 

as to relieve the owner from liability for damages 
resulting from the misconduct of the driver,^6 it 
has been held that under such a statute the owner 
of an automobile is liable only if he himself, either 


1309, 155 Or. 686—Monner v. Stark¬ 
er, 31 P.2d 1109, 147 Or. 118—Storla 
V. Spokane, Portland & Seattle 
Transp. Co., 297 P. 367, 136 Or. 315, 
rehearing denied 298 P. 1065, 136 
Or. 315. 

What constitutes intoxication 

(1) "Intoxication" within statute 
has meaning similar to that of phrase 
"under influence of intoxicating liq¬ 
uor,” and person may be said to be in¬ 
toxicated or in state of intoxication, 
within, statute, if intoxicating liquor 
has so far affected his nervous sys¬ 
tem, brain, or muscles as to impair to 
appreciable degree his ability to oper¬ 
ate automobile in manner that ordi¬ 
narily prudent and cautious man, in 
full possession of faculties, using 
reasonable care, would operate or 
drive similar vehicle under like con¬ 
ditions. 

Cal.—Smith v. Baker, 57 P.2d 960, 14 
Cal.App.2d 10. 

Or.—^Willoughby v. Driscoll, 120 P. 
2d 768, 168 Or. 187, affirmed 121 P. 
2d 917, 168 Or. 187. 

(2) Under the statute the word 
"intoxication” does not mean a drunk¬ 
en stupor or drunkenness, but means 
any degree of intoxication which, un¬ 
der all the circumstances, proximate- 
ly causes the doing or refraining 
from doing of any act which is class¬ 
ified as a negligent act.—^Noble v. 
Key System, 51 P 2d 887, 10 Cal.App. 
2d 132. 

(3) Under statute, in order for 
guest to recover, "intoxication” in¬ 
volves a numbing of the faculties so 
as to affect the capacity to observe, 
to recollect or to communicate.— 
Erickson v. Vogt, 80 P.2d 533, 27 Cal. 
App.2d 77—Tracy v. Brecht, 39 P.2d 
498, 3 Cal.App.2d 105. 

(4) Other statements.—Schneider 
V. Brecht, 44 P.2d 662, 6 Cal.App.2d 
379—Taylor v. Joyce, 41 P.2d 967, 4 
Cal.App.2d 612. 

As species of negligence; "willful 
misconduct” dis binguished 
"Intoxication” is not separate 
ground of liability of motorist to 
guest, but is species of ordinary neg¬ 
ligence superinduced by excessive 
use of intoxicating liquor, and the 
difference between "willful miscon¬ 
duct” and "ordinary negligence,” the 
result of Intoxication, is the actual 
existence of ability, unimpaired by 
diseased mental condition caused by 
excessive use of intoxicants, to form 
distinct volition to purposely do or 
refrain from performing an act, and 
the simple neglect to do or not to do 
an act.—^Frisvold v. Leahy, 60 P.2d 
151, 15 Cal.App.2d 752. 


54. Conn.—Massa v. Nastri, 3 A.2d 
839, 125 Conn. 144, 120 A.L.R. 939 
—Perris v. Von Mannagetta, 198 
A. 167. 124 Conn. 88—Gledhill v. 
Connecticut Co., 183 A. 379. 121 
Conn. 102—Latham v. Hankey, 166 
A. 400, 117 Conn. 5—Bryll v. Bryll, 
159 A. 884, 114 Conn. 668—^Potz v. 
Williams, 155 A. 211. 113 Conn. 278 
—Maher v. Pahy, 151 A. 318, 112 
Conn. 76—Meyer v. Hart, 147 A. 
678, 110 Conn. 244—Bordonaro v. 
Senk, 147 A. 136, 109 Conn. 428— 
Romansky v. Cestaro, 145 A. 156, 
109 Conn. 654. 

Ind.—Sheets v. Stalcup, 13 N.E.2d 
346, 105 Ind.App. 66—^Armstrong v. 
Binzer, 199 N.E. 863, 102 Ind App. 
497—Coconower v. Stoddard, 182 N. 
E. 466, 96 Ind.App. 287. 

Iowa.—Olson v. Hodges, 19 N'.W.2d 
676, 236 Iowa 612—Tomasek v. 

Lynch, 10 N.W.2d 3, 233 Iowa 662— 
McCornack v. Pickerell, 294 K.W. 
746, 2 29 Iowa 457—^Paulson v. Han¬ 
son, 285 N.W. 189, 226 Iowa 858— 
Reed v. Pape. 284 N.W. 106, 226 
Iowa 170—Wells v. Wildin, 277 N. 
W. 308, 224 Iowa 913, 115 A.L.R. 
169—Sullivan v. Harris, 276 N.W 
88, 224 Iowa 345—^Pay v. Dorow, 
276 N.W. 31, 224 Iowa 275—White 
V. Center, 254 N.W. 90, 218 Iowa 
1027—Shenkle v. Mains, 247 N.W. 
635, 216 Iowa 1324—^Wilde v. GrifC- 
el, 243 N.W. 159, 214 Iowa 1177— 
Neessen v, Armstrong, 239 N.W. 
56, 213 Iowa 378. 

Mont.—^Westergard v. Peterson, 159 
P.2d 518, 117 Mont. 550—Elinn v. 
Hatton, 114 P.2d 518, 112 Mont. 
219—Baatz v. Noble, 69 P.2d 579, 
10'5 Mont. 59—^Nangle v. Northern 
Pac. Ry. Co., 32 P.2d 11, 96 Mont. 
512. 

Neb.—Bittner v. Corby, 295 N.W. 277, 
138 Neb. 738, Iowa statute. 

55. U.S.—Russell v. Turner, C.C.A. 
Iowa, 148 F.2d '562—^R. J. Reynolds 
Tobacco Co. v. Newby, C.C.A.Idaho, 
145 P,2d 768. 

Ga.—Lee v. Lott, 17'7 S.E. 92, 50 Ga 
App. 39, followed in Lee v. Moore, 
177 S.E. 97, 50 Ga.App. 49, South 
Carolina statute 

Idaho.—Hughes v. Hudelson, 169 P.2d 
712, 6'7 Idaho 10—Manion v. Way- 
bright, 86 P.2d 181, 59 Idaho 643. 
Neb.—^Alesio v. Lococo, 279 N.W. 

• 154, 134 Neb. 461, Texas statute. 
N.T.—Ritchey v. Crudelle, 7 NT.S.2d 
909, 255 App.Div. 886, Connecticut 
statute. 

N.C.—^Harper v. Harper, 34 S.E 2d 
185, 225 N.C. 260, South Carolina 
statute. 

Or.—Carlson v. Wagberg, 190 P 2d 
926—Monner v. Starker, 31 P.2d 
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1109, 147 Or. 118—Storla v. Spo¬ 
kane, Portland. & Seattle Transp. 
Co., 297 P. 367, 136 Or. 315. re¬ 
hearing denied 298 P. lO'S'S, 136 
Or 315. 

'S-C.—Spurlin v. Colprovla Products 
Co., 194 S.E. 332, 185 SC. 449. 
Tex.—Scott V. Gardner, 156 S.W.2d 
513, 137 Tex. 628, 141 A.L R. 50— 
Rowan v. Allen, 134 S.W.2d 1022, 
134 Tex. 215—^Bowman v. Puckett! 
Civ App., 185 S.W2d 228, reversed 
on other grounds 188 SW.2d 571, 
144 Tex, 125—Linn v. Nored, Civ. 
App., 133 S.W.2d 234, error dis¬ 
missed, judgment correct—^McMiP 
lian v. Sims, Civ.App., 112 S W.2d 
'793, error granted—Scott v. Gard¬ 
ner, Civ.App., 106 S.W.2d 1109— 
Munves v. Buckley, Civ App, 70 S. 
W.2d 605, error dismissed. 
Particular words construed 

(1) Since the object of the guest 
statute was to relieve the host of lia¬ 
bility for ordinary negligence, in con¬ 
struing the statutory provision mak¬ 
ing him liable for injuries caused by 
his "heedlessness or reckless disre¬ 
gard of the rights of others” the 
word "or” should be construed as 
"and”; In other words, no liability 
should result from mere heedless¬ 
ness, since mere heodlessness is 
mere negligence. 

Conn—^Vanderkruik v. Mitchell, 173 
A. 900, 118 Conn. 625^Silver v. 
Silver, 143 A. 240, 108 Conn 371, 66 
ALR 943. 

Ind —-Coconower v. Stoddard, 182 N. 

E. 466, 96 Ind.App. 287. 

N.C.—^Harper v. Harper, 34 S E.2d 
185, 225 N.C. 260, South Carolina 
statute. 

Okl.—Gill v. Hayes, 108 P.2d 117, 188 
Okl. 434, New Mexico statute. 

S.C.—Peak v. Fripp, 11 S E.2d 383, 
195 S.C. 324—-Cummings v. Tweed, 
10 S.E.2d 322, 19'5 S.C. 173. 

(2) The word "heedlessness” 
should be read as "heedless,” and 
modify the word "disregard”: the 
connective "or” should be read as 
"and”, so that the entire provision 
would be read "or caused by his 
heedless and his reckless disregard 
of the rights of others.”—Scott v. 
Gardner, Tex.Civ.App., 106 S.W 2d 
1109, error dismissed—Napier v. 
Mooneyham, Tex.Civ.App., 94 S.W. 
2d 564, error dismissed. 

(3) Misconduct in one of several 
categories enumerated in statute as 
sufficient to impose liability see in¬ 
fra § 399 (4) a. 

56, Or.—Willoughby v. Driscoll, 120 
P.2d 768, li68 Or. 187, ofiirmed 121 
P.2d 917, 168 Or. 187. 
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directly or, under the rules discussed infra §§ 431- 
442, throug'h the acts of another for whose conduct 
he is responsible, is guilty of the misconduct de¬ 
scribed in the statute he is not liable for acts of 
his driver which, had he committed them in per¬ 
son, would not have rendered him liable under the 
statute.®* 

b. Construction Generally 

Automobile guest statutes have generally been held 
valid and construed with their intent and purpose in 
view. They affect substantive rights and are usually 
construed prospectively. 


With some exceptions,59 guest statutes have gen¬ 
erally been held valid®® and to constitute a reason¬ 
able exercise of the police power of the state.®! 
Except where it is merely declaratory of the law 
obtaining before its adoption,®2 the apparent de¬ 
sign and effect of such statutes are to make the duty 
of the host less onerous than before by relieving 
him of liability to his guest for mere failure to ex¬ 
ercise due care and to make him liable only for 
such higher degree of misconduct provided for 
therein;®3 but it has also been pointed out that 
another purpose of such statutes is to remedy the 


57. N.D.—Posey v. Krogh, 259 NW 
757, 6-5 N.D. 490. 

Intosication of dxiver 

(1) Owner who merely permits oth¬ 
ers to drive automobile is not liable 
under guest law for injuries to guest 
arising from intoxication or willful 
misconduct of driver in absence of 
some relation such as that of master 
and servant or principal and ngent.— 
Weber v. Pinyan, '70 P.2d 183, 9 Cal. 
2d 226. 112 A.L.R. 407. 

(2) However, where a master and 
servant relationship exists between 
the owner and driver, a guest is en¬ 
titled to recover from owner for in¬ 
juries sustained in accident resulting 
from the driver’s intoxication, even 
though owner was not himself in¬ 
toxicated.—Taylor v. Joyce, 41 P.2d 
967, 4 iCal.App,2d 612. 

58. Cal.—Stephen v Spaulding, 89 P. 
2d 683, 32 Cal.App.2d 326. 

IxLtriistixig vehicle to incompetent 
driver 

Gross negligence of owner in per¬ 
mitting inexperienced and un.skillful 
person to drive automobile is not 
actionable by gratuitous passenger if 
driver was not negligent or guilty 
only of ordinary negligence.—^Naud- 
zius V. Lahr, 234 N.W. 581, 253 Mich. 
216, 74 A.L.R. 1189. 

59. Ky. — Ludwig v. Johnson, 49 S.W. 
2d 347, 243 Ky. 633, followed in 
Van Galder v. Foster, 49 S W.2d 
352, 243 Ky. 543. 

Or.—Stewart v. Houk. 271 P. 998, 127 
Or. 589, 61 A.L.R. 1236, rehearing 
denied 272 P. 893, 127 Or. 589, 61 
A.L.R. 1236. 

60. U.S.—Silver v. Silver, Conn., 60 
S.Ct. 57. 280 U.S. 117, 74 L.Ed. 221, 
i65 A.L.R. 939. 

Ala.—^Pickett v. Matthews, 192 So. 
261, 238 Ala. 542. 

Cal.—^Forsman v. Colton, 28 P.2d 
429, 136 Cal.App. 97—Castro v. 

Singh, 21 P.2d 169, 131 Cal.App. 
106. 

Conn.—Silver v. Silver, 143 A. 240, 
108 Conn. 371, 66 A.L.R. 943. 

Fla.—^McMillan v. Nelson, 6 So.2d 
867. 149 Fla. 334. 

Neb.—Rogers v. Brown, 260 N.W. 
794, 129 Neb. 9. 


Ohio.—Rector v. Hyer, App., 41 N.E. 
2d 886—Smith v. Williams, 1 N.E. 
2d 643, 51 Ohio App. 464. 

Tex.—iCampbell v. Paschall, 121 S.W. 
2d 593, 132 TeX. 226—Elkins V. 
Foster. Civ.App.. 101 S.W.2d 294. 
error dismissed. 

Wash.—^Buss v. Wachsmith, 70 P.2d 
417, 190 Wash. 673, opinion ad¬ 
hered to 74 P.2d 999, 103 Wash. 
600—Shea v. Olson, 53 P.2d 615, 185 
Wash. 143, 111 A.L.R. 998, opinion 
adhered to 59 P.2d 1183, 186 Wash. 
700, 111 A.L.R. 998. 

Denying access to courts 

Statute, denying gratuitous guest 
a cause of action for injuries sus¬ 
tained in automobile which was not 
willfully and wantonly operated in 
disregard of rights of others, did not 
deny gratuitous passenger access 
to the courts, but deiined duty due 
passenger and prescribed character 
of proof passenger must make to 
sustain his action for injury done 
him.—Roberson v. Roberson, 101 S.W. 
2d 961, 193 Ark. €69, 

As applied to minor 

Statute as to gratuitous automo¬ 
bile passenger’s right of action for 
injuries is not unconstitutional as 
applied to minor.—^Naudzius v. Lahr, 
234 N.W. 581, 253 Mich. 216, 74 A.L. 
R. 1139. 

61- Ala.—^Pickett v. Matthews, 192 
So. 261, 238 Ala. 542. 

Del,—Gallegher v. Davis, 183 A. 620, 
7 W.W.Harr. 380. 

Fla.—^Nelson v. McMillan, 10 So.2d 
5-65, 151 Fla. 847. 

Ill.—Clarke v. Storchak, 52 N.E.2d 
229, 384 Ill. 5‘64, appeal dismissed 
64 S.Ct. 1270, 332 U'S. '713, 88 L.Ed. 
1556. 

Kan.—Stout v. Gallemore, 26 P.2d 
573, 138 Kan. 385. 

Or.—Perozzi v. Ganiere, 40 P.2d 1009, 
149 Or. 330. 

Wash.—Shea v, Olson, 63 P.2d 615, 

185 Wash. 143, 111 A.L.R. 998, 
opinion adhered to 59 P.2d 1183, 

186 Wash. 700, 111 A.L.R. 998. 

62. Va.—^Wright v. Osborne, 9 S.E. 
2d 452, 175 Va. 442. 

63. U.S.—Russell V, Turner, C.C.A. 
Iowa, 148 F.2d 562. 
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Ala.—Blair v. Greene, 22 So.2d 834, 
247 Ala. 104. 

Cal.—^Kruzie v. Sanders, 143 P.2d 704, 
23 Cal.2d 237—People v. Young, 129 
P.2d 353, 20 Cal.2d 832—Fairman v. 
Mors, 130 P.2d 448. 55 Cal.App 2d 
216—Carey v. City of Oakland, 112 
P.2d 714, 44 Cal.App.2d 503—Dar¬ 
ling V- Dreamland Bedding & Up¬ 
holstering Co, 112 P.2d 338, 44 Cal. 
Ap]5.2d 253—Castro v. Singh, 21 P. 
2d 169, 131 Cal App. 106 

Conn.—Bradley v. Clarke, 174 A. 72, 
118 Conn. 641. 

Del.—^Robb v. Ramey Associates, 14 
A.2d 394, 1 Terry 520. 

Fla.—Nelson v. McMillan, 10 So.2d 
565, 151 Fla. 847—Juhasz v. Bar¬ 
ton, 1 So.2d 476, 146 Fla. 484— 
Koger V. Hollahan, 198 So. 686, 144 
Fla. 779, 131 A.L.R. 886. 

Ill.—^Denton v. Midwest Dairy Prod¬ 
ucts Corporation, 1 N.E.2d 807, 284 
Ill.App. 279. 

Ind.—'Coconower v. Stoddard, 182 N. 
E. 466, 96 Ind.App. 287. 

Iowa.—Olson v. Hodges, 19 N.W 2d 
676, 236 Iowa 612—Sullivan v. Har¬ 
ris, 276 N.W. 88, 224 Iowa 345. 

Kan.—^Pilcher v. Erny, 124 P.2d 461, 
155 Kan. 257—'Stout v. Gallemore, 
26 P2d 573, 138 Kan. 385. 

Miss.—Covington v. Carley, 19 So.2d 
817, 197 Miss. 535, Alabama stat¬ 
ute. 

Mont.—^Nangle v. Northern Pac Ry. 
Co, 32 P.2d 11, 96 Mont 612. 

N.H.—^Kelly v. Simoutis, 4 A.2d 868, 
90 N.H. 87, Connecticut statute. 

Ohio.—^Kitchens v. Duffield, '79 N.E. 
2d 906, 149 Ohio St. 600—^Zaso v. 
De Cola, 51 N.E.2d '654, 72 Ohio 
App. 297—Gill V. Arthur, 43 N.E.2d 
894, 69 Ohio App. 386—^Haacke v. 
Lease, App., 41 N.E.2d 5 90—Bailey 
v. Neale, 25 N.E.2d 310. 63 Ohio 
App. 62. 

Or.—^Albracht v. Safeway Stores, 80 
P.2d 62, 169 Or. 331. 

S.C.—Peak v. Fripp, 11 S.E.2d 383, 
196 S.C. 324—Cummings v. Tweed, 
10 S.E.2d 322. 195 S.C. 173. 

Tex.—^Bowman v. Puckett, Civ.App., 
185 S.W.2d 228, reversed on other 
grounds 188 S.W.2d 571, 144 Tex. 
125—^Hamilton v. Perry. Civ.App., 

1 109 S.W. 2d 1142—Glassman v. 
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evil of a guest pressing claims for personal injuries 
against the driver in which both the guest and 
driver are guilty of collusion®^ with intent to de¬ 
fraud casualty insurance companies. 

Such statutes, being in derogation of the common 
law, must be strictly construed®^ against the host®*^ 
and liberally construed in favor of the guest.®® Al¬ 
though they should be construed with their intent 


and purpose in view,®® and consideration given to 
all the language employed, 70 they should not be ex¬ 
tended beyond correction of the evils and attain¬ 
ment of the social objects which it may be assumed 
were the inducing reasons for their enactment^i or 
so restricted as to defeat or impair those purpos- 
es.72 

Operation generally. An automobile guest stat¬ 
ute ordinarily affects purely substantive rights and 

21'7, 141 Ohio St. 327—Voelkl v. La- 


Feldman, Civ.App., 106 S W 2d 721 
—Paschall v. Gulf, C. '& S. F. Ry 
Co., Civ.App , 100 S W.2d 183, modi¬ 
fied on other grounds Campbell v 
Paschall, 121 SW.2d 593, 132 Tex. 
226. 

Vt.—Russell V. Pilger, 37 A.2d 403, 
113 Vt. 537. 

Wash.—Parker v. Taylor, 81 P.2d 
806, 196 Wash. 22. 

Wyo—Mitchell v. Walters, 100 P.2d 
102, 55 Wyo. 317. 

“The legislature, no doubt, believed 
that a person who was generous 
enough to give free transportation 
to another person should not be 
mulcted in damages on account of or¬ 
dinary negligence.”—Carlson v. Wag- 
berg, Or., 190 P.2d 926. 

“They [automobile guest statutes] 
were enacted to prevent recovery by 
those who had no moral right to 
recompense, those carried for tlieir 
own convenience, for their own busi¬ 
ness or pleasure, those invited by the 
operator as a mere generous gesture, 
and ‘hitch-hikers’ and ‘bums’ who 
sought to make profit out of soft 
hearted and unfortunate motorists.” 
—Dobbs V. Sugioka, ISS P.2d 784, 785, 
117 Colo. 218. 

Application to owner-operator 
In view of the intent of the legis¬ 
lature in enacting the statute to re¬ 
strict or limit the liability of owners 
and operators of automobiles to 
guests, it -cannot be held that the 
statute does not apply where the 
owner himself is operating the car, 
notwithstanding the guest provision 
first appeared as a proviso to the 
statute dealing with liability of the 
owner for negligent operation by an¬ 
other.—Stanbery v. Johnson, 254 N. 
W. 303, 218 Iowa 160. 

64. Ohio.—^Kitchens v. Duilleld, App., 
76 ]Sr.E.2d 101, affirmed 79 N.E 26 
906, 149 Ohio St. 500 

Wash.—Parker v. Taylor, 81 P.2d 
80'6, 196 Wash. 22—Shea v. Olson, 
:53 P.2d 615, 18'5 Wash. 143, 111 
A.L.R. 998, opinion adhered to 59 
P.2d 1183, 186 Wash. 700, 111 A.L. 
R. 998. 

65. Ark.—Ward v. George, 112 S.W. 
2d 30, 195 Ark 216. 

Cal.—Carey v. City of Oakland, 112 
P.2d 714, 44 Cal.App.2d 503. 

Ohio.—Kitchens v. Duffleld, 79 N.E.2d 
906, 149 Ohio St. 500. 


Tex.—Johnson v. Smither, Civ.App., 
116 S.W 2d 812, error dismissed. 
Wash—^Upchurch v. Hubbard, 188 P. 
2d 82, 29 Wash.2d 559—Taylor v. 
Taug, 136 P.2d 176, 17 Wash.2d 533 

66, Ark.—^Arkansas Valley Co-op. 
Rural Electric Co. v. Elkins, 141 S. 
W.2d 538, 200 Ark 883. 

Cal.—Prager v. Israel, 98 P 2d 729, 
Cal.2d 89—^McCann v. Hoffman, 70 
P.2d 909, 9 Cal.2d 279—Smith v. 
Pope. 127 P.2d 292, 53 Cal.App.2d 
43—Rocha v Hulen, 44 P.2d 478, 
6 Cal.App 2d 24-5. 

Colo—^Dobbs V. Sugioka, 185 P.2d 
784, 117 Colo. 218. 

Mich.—Hunter v. Baldwin. 255 H.W. 

431, 268 Mich. 106. 

N.Y,—Smith v. Clute, 14 N.B 2d 455, 
277 N.Y. 407, reargument denied 16 
N.B 2d 118, 278 N.Y. 598. 

Ohio.—Miller v. Fairley, 48 N.E.2d 
217, 141 Ohio St. 327—Dorn v. Vil¬ 
lage of North Olmsted, 14 N.E.2d 
11, 133 Ohio St, 375—Kitchens v. 
Duffield, App., 7'6 N.E.2d 101, af¬ 
firmed 79, N.E2d 906, 149 Ohio St. 
600—Zaso V. De Cola, 61 N.E.2d 
654, 72 Ohio App. 297—^Bailey v. 
Neale, 25 N.E,2d 310, 63 Ohio App. 
62 — lies V. Lamphere, 18 N.E.2d 
989, 60 Ohio App. 4. 

Or.—^Willoughby v. Driscoll, 120 P.2d 
768, 168 Or. 187, afllrmed ;1'21 P.2d 
917, 168 Or. 187. 

When -applied with imputed negli¬ 
gence statute, the exceptions within 
the guest statute to denial of right 
of recovery, where elements of in¬ 
toxication or willful misconduct are 
present, must be strictly construed.— 
Weber v. Pinyan, 70 P.2d 183, 9 Cal. 
2d 226, 112 A.L R. 407, 

67, Ohio—Miller v. Fairley, 48 N.E. 
2d 217, 141 Ohio St. 327. 

68. Ohio.—^Miller v. Fairley, 48 N.E. 
2d 217, 141 Ohio St. 327—Kennard 
V. Palmer, App., 63 NE.2d 652, re¬ 
versed on other grounds 63 N.E.2d 
908, 143 Ohio St. 1. 

69. Ala.—Blair v^ Greene, 22 So.2d 
834, 247 Ala. 104. 

Cal.—^Kruzie v. .Sanders, 143 P.2d 
704, 23 Cal.2d 237—McCann v. Hoff¬ 
man, 70 P.2d 909, 9 Cal.2d '279— 
Fairman v. Mors, 130 P.2d 448, 55 
Cal.App.2d 216^Schneider v. 
Brecht, 44 P.2d '662, 6 Cal.App 2d 
379. 

Ohio.—Miller v. Fairley, 48 N.E.2d 
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tin, 16 N.E.2d 619, 58 Ohio App. 
245. 

Or.—Albrecht v. Safeway Stores, 80 
P.2d 62, 159 Or. 331. 

The statute should be liberally 
construed in order to effectuate its 
purpose. 

Iowa.—Sullivan v. Harris, 276 NW. 
88, 224 Iowa 345. 

S D.—Scolvold V. Scotvold, 298 N.W 
266, 68 S.D. 53. 

Construction of similar statutes 
Where the guest statute in one 
jurisdiction is similar to, or a copy 
of, a statute in another jurisdiction, 
the decisions of the courts of such 
jurisdiction may be looked to for the 
interpretation of the statute 
Or—Storla v. Spokane, Portland & 
Seattle Transp. Co., 297 P. 367, 136 
Or. 315, rehearing denied 298 P. 
1065, 136 Or. 315. 

Tex.—Henry v. Henson, Civ.App., 174 
S.W.2d '270, error refused, 
l^iability restricted to exceptional 
case 

Since the statute frees the host of 
liability to a guest “except” m cer¬ 
tain instances, the exceptions must 
not be used or made to supplant the 
general rule, and more frequent ap¬ 
plications of the exceptions than of 
the general rule would constitute a 
warning sign that the exceptions are 
being misapplied.—Olson v. Hodges, 
19 N.W.2d 676, 236 Iowa 612^-rabb 
V. Shanks, 284 N.W. 44-6, 226 Iowa 
589—Shenklo v. Mains, 247 N.W. 636, 
216 Iowa 1324. 

70. Ala —Blair Greene, 22 So.2d 

834, 247 Ala. 104. 

71. Ala.—Blair v. Greene, supra. 
Conn.—Gledhill v. Connecticut Co., 

183 A. 379, 121 Conn. 102—Chap- 
lowe V. Powsner, 17-5 A 470, 119 
Conn. 188, 95 A.L.R. 1177—Russell 
V. Parlee, 163 A. 404, 116 Conn. 
687. 

Del.—Robb v. Ramey Associates, 14 
A.2d 394, 1 Terry 520. 

Ohio.—^Voelkl v. Latin, 16 N.E.2d 619* 
58 Ohio App. 245. 

72. Cal.—McCann v. Hoffman, 70 P. 
2d 909, 9 Cal.2d 279. 

Conn.—Chaplowe v. Powsner, 175 A. 

470, 119 Conn. 188, 95 A.L.R. 1177. 
Ohio.—Voelkl v. Latin. 16 NE.2d 519, 
68 Ohio App. 245. 
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not remedy or procedure.73 Guest statutes apply 
only to such persons or passengers as come within 
the contemplation of the particular statute as to 
others, the common-law rules of care and liability 
govern.75 On the other hand, persons falling with¬ 
in the general class of guests against whom such a 
statute is directed cannot escape its operation un¬ 
less they bring themselves within express statutory 

exceptions.*^6 

A “motor vehicle” within the meaning of a guest 
statute has been held to include a truck'^7 and a 
trailer-truck ;'78 and a guest statute has been held 
applicable to actions for injuries sustained in the 
operation of a motor vehicle on a private roadway 
as well as on public highways.'^s A statute restrict¬ 
ing liability to injuries caused by willful or wanton 
misconduct in the “operation” of a motor vehicle 
is applicable to a case in which the injuries were 
caused not solely by the operation of the car, but 
by a combination of the condition of the car and 
the manner of its operation.80 Where a statute 
makes the host liable only for gross negligence, the 
fact that plaintiff joins a third person, for whose 
acts the host is not responsible, as a joint tort-fea¬ 
sor will not make the host liable for ordinary neg¬ 
ligence.®^ The statute is inoperative in favor of an 


owner or operator where the relationship between 
him and the rider which is relied on for purposes 
of invoking the statute is the result of an unlawful 
act on the part of such owner or operator.82 

In conformity -with the general rules governing 
retrospective operation of statutes, as discussed in 
the C.J.S. title Statutes § 414, also 59 C.J. p 1159 
note 37-p 1169 note 71, an automobile guest stat¬ 
ute or an amendment thereto does not apply to caus¬ 
es of action accruing before its effective date in 
the absence of anything therein to indicate an in¬ 
tention that it shall be given such effect; as to such 
prior causes of action the right to recover is gov¬ 
erned by the statute or common-law rule in effect 
at the time they arose.®® Where such a statute is 
sought to be applied to accidents occurring before 
its enactment, it is held on the one hand that the 
injured person has no vested right so as to pre¬ 
vent the application of the statute ;®^ on -the other 
hand, it has also been held that the person injured 
has a property right in his cause of action which 
cannot be impaired by a subsequently enacted guest 
statute.®5 The repeal of a guest statute has also 
been held not to affect a cause of action accruing 
during the period in which it was in effect.®® 


73. ■ Fla.—Jackson v. Edwards, 197 
So. 833, 144 Fla, 187, 

Idaho.—McCoy v. Kreng-el, 17 P.2d 
547, 52 Idaho 626. 

Iowa.—Redfern v. Redfern, 236 K.W. 
399, 212 Iowa 4-54. 

74. XJ.S.-^Georg-e v. Stanfield, D C. 
Idaho, 33 F.Supp. 486. 

Cal—Prager v. Israel, 98 P.2d 729, 
15 Cal.2d 89. 

Wash.—Pence v. Berry, 125 P.2d 645, 
13 Wash. 2d 564—Forman v. 

Shields, 48 P.2d 599, 183 Wash. 
333. 

75. Cal.—Sumner v. Edmunds, 21 P. 
2d 159, 130 Cal.App. 770. 

Colo.—Dobbs V. Sugioka, 185 P.2d 
784, 117 Colo. 218. 

Ind.—Ott V. Perrin, 63 N.B.2d 163, 
11'6 Ind.App. 315. 

76. Fla.—Schwenck v. Jacobs, 35 So. 
2d 123. 

Or.—Smith v. Laflar, 2 P.2d 18, 137 
Or. 230. 

Tex.—Crosby v. Strain, Civ.App., 99 
S.W.2d 659, error dismissed. 
Persons within statutes see infra § 
399 (5). 

77. Ark.—Tilghman v. Rightor, 199 
S.W.2d 943, 211 Ark. 229. 

78. Ill,—Miller v. Miller, 69 N.B.2d 
878, 395 Ill. 273—Miller v. Illinois 
Cent. R. Co., 65 N.E 2d 597, 328 
Ill.App. 171. 

79. Ohio.—^Kilg-ore v. U-Drive-It Co-, 
79 N.E.2d 908, 149 Ohio St. 605— 


Kitchens v. Duffield, 79 N.E.2d 906. 
149 Ohio St. 500. 

80. Pa—Mike v. Lian, 185 A. 775, 
322 Pa. 353, Ohio statute. 

81. N.D.—Stockfeld v. Sayre, 283 N. 
W. 788. 69 ND. 42. 

82. Wash.—^Upchurch v. Plubbard, 
188 P.2d 82, 29 Wash.2d 559. 

83. Cal,—Cooper v. Kellogg, 42 P.2d 
59. 2 Cal.2d 504—Stotts v. Blickle, 

30 P.2d 392, 220 Cal. 225—Edwards 
V. Gullick, 1 P,2d 11, 213 Cal 
86—Perry v. McLaughlin, 297 P. 
554, 212 Cal. 1—Kjause v. Rarity, 
293 P. 62, 210 Cal. 644, 77 A.L.R. 
1327—Martinelli v. Poley, 292 P. 
451, 210 Cal. 450—Callet v. Alioto, 
290 P. 438, 210 Cal. 65—Manica v. 
’Smith, 33 P.2d 418, 138 Cal.App. 
695—Fenstermacher v. Johnson, 32 
P.2d 1106, 138 Cal.App. 691—Smith 
V. Wagner, 30 P.2d 1020, 137 Cal. 
App 656—Stonebumer v. Theodora- 
tos, 30 P,2d 1001, rehearing granted 

31 P.2d 1042—Walters v. Du Four, 
22 P.2d 2*59, 132 Cal.App. 72, hear¬ 
ing denied 23 P.2d 1020, 132 Cal. 
App. 72—Castro v. Singh, 21 P.2d 
leo, 131 Cal.App. 106—Gardiner v. 
Ho-gue, 20 P.2d 957, 131 Cal.App. 
254—Anderson v. Ott, 15 P.2d 526, 
127 Cal.App. 122—^Petroff v. Nunes, 
11 P.2d 648, 123 Cal.App. 614— 
Edgar v. Citraro, 297 P. 645, 112 
Cal.App. 163, followed in 297 P. 

651, 112 Cal.App. 764, and 297 P. 

652, 112 Cal.App. 762—^Dermer v. 
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PistoresI, 293 P. 7S, 109 Cal.App. 
310—Mitchell v. Monroe, Lyon & 
Miller, 290 P. 1049, 108 Cal.App. 
57—^King V. Emerson, 288 P. 1099, 
110 Cal.App. 414, adopted 294 P. 
768, 110 CaLApp. 414. 

Idaho.—McCoy v, Krengel, 17 P.2d 
547, 52 Idaho 626. 

Ill.—^Baumeister v. Bowers, 271 Ill. 
App. 332. 

Iowa.—Thomas v. Disbrow, 224 N.W. 
36, 208 Iowa 873. 

Mich.—Devlin v. Morse, 235 N.W. 
812, 254 Mich. 113. 

Mont.—McNair v. Berger, 15 P.2d 
834, 92 Mont. 441. 

Ohio.—Hethermington v. Pretz, 31 
Ohio NP.,N.S., 280—L'Archer v. 
Rosenberger, 31 Ohio N.P.,N.S., 137. 

84. Ark—Roberson v, Roberson, 191 
S.W,3d 961, 193 Ark. '669. 

Effect on Judgment 

Statute denying gratuitous guest a 
cause of action for injuries sustained 
in automobile which was not will¬ 
fully and wantonly operated in dis¬ 
regard of rights of others would not 
invalidate final Judgment recovered 
before enactment of such statute.— 
Roberson v. Roberson, supra. 

85. Conn.—Siller v. Siller, 1'51 A. 
624, 112 Conn. 145. 

N.T.—^Leone v. Tricario, 245 N-T.S- 
81, 138 Misc. 81, Connecticut stat¬ 
ute. 

86. Conn.—Massa v. Nastri, 3 A.2d 
839, 125 Conn. 144, 120 A L.R. 939. 
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Proximate cause. The misconduct which guest 
statutes prescribe as essential to impose liability on 
the host must have been the proximate cause of the 
injuries,^'^ but, in conformity with the rule impos¬ 
ing liability where negligence in the operation of 
the motor vehicle is only a concurring cause of the 
injury, as discussed supra § 254, the misconduct for 
which liability to a guest attaches under a guest 
statute need not be the sole proximate cause of the 
injury but may be a contributing cause.^S 

§ 399(4). - Conduct within Guest Stat¬ 

utes 

a. In general 

b. Gross negligence 

c. Willful or wanton misconduct 

d. Gross negligence and willful or wan¬ 

ton misconduct compared and dis¬ 
tinguished 

e. Hecdlcssness, recklessness, reckless 

disregard, etc. 

f. Determination whether particular 

conduct falls within statutory 
standard 

a. In General 

Because of the variety of terms used in guest statutes 
relating to the quality or degree of tortious conduct of 
an automobile host or driver necessary to create liability 
against him In favor of his guest, and because of the 
language used in court opinions and legal literature de¬ 
scribing these terms, great confusion has arisen in the 
matter of applying them to specific cases. 

Because of the variety of terms used in guest stat¬ 


utes relating to the quality or degree of tortious 
conduct of an automobile host or driver necessary 
to create liability against him in favor of his guest, 
and because of the language used in court opinions 
and legal literature describing these terms, great 
confusion has arisen in the matter of applying them 
to specific cases.89 Under a statute enumerating 
several categories of misconduct in the disjunctive, 
if any one of such categories of misconduct is 
shown to have been the proximate cause of the in¬ 
jury it is sufficient to impose liability.90 A statute 
denying a right of action by a guest against the 
owner or operator of an automobile for injury in 
case of accident unless such accident shall have 
been intentional on the part of the owner or opera¬ 
tor has been held to indicate an intention to limit 
such liability to a case where the accident was 
caused by intentional misconduct.^i However, such 
a statute has also been held not to include all acci¬ 
dents resulting from intentional acts of the opera¬ 
tor but to limit liability to cases where the owner 
or operator intended to cause injury.92 

''Gross and wanton ficgligence'" does not include 
conduct which is merely negligent, for there must 
be an element of wantonness in the acts or omis¬ 
sions of the driver the conduct must be such as 
to denote conscious or intentional misconduct from 
which injury to someone is likely to result, or such 
as to evince a reckless disregard of such conse- 
quence.94 In other words, the owner or operator 
must have purposely caused the accident, wreck or 
disaster he must have, prior to the accident, con- 


87. Conn.—Shinville v. Hanscom, 

166 A. 398, 116 Conn. 672. 

Fla.—^Winthrop v. Carinhas, 195 So. 
399, 142 Fla 688. 

Iowa.—McDonald v. Dodg-e, 1 N.W.2d 
280, 231 Iowa 325. 

N.D.—Stockfeld v. Sayre, '2S3 N.W. 
788, 69 N.D. 42. 

Tex.—^Kirkpatrick v Neal, CivApp., 
153 S.W.2d 519, error refused. 

88. Ill,—Duke V. Marion, 271 Ill.App. 
48. 

Ind—Kraningr v. Tag-g-art, 1 NE.2d 
689, 103 Ind.App 62 
Iowa.—Johnson v McVicker, 247 N. 

W. 488, 21C Iowa 654. 

Mich.—Schneider v. Draper, 267 N. 

W. 831, 276 Mxch. 259. 

N.D.—Stockfeld v. Sayre, 283 N.W. 
788, 69 N.D. 42. 

89. Ohio.—Tiffhe v. Diamond. 80 N. 
E.2d 122, 149 Ohio St. 520. 

90. Fla.—^Winthrop v. Carinhas, 195 
■So. 399, 142 Fla 588. 

Heedless "or*’ reckless disreg-ard of 
Tights of others see supra § 399 
(3) a. 

Tile word “or,” in statute limiting 


the right of guest passenger to re¬ 
cover damages to cases where in¬ 
juries sustained shall have been 
caused by gross neffh-gence "or" will¬ 
ful and wanton misconduct of such 
owner or operator, is used in the 
disjunctive rather than the conjunc¬ 
tive sense.—Jackson v. Edwards, 197 
So. 833, 144 Fla. 187. 

91. N.C.—Harper -v. Harper, 84 S E. 
2d 1815, 225 N.C. 2'60, South Caro¬ 
lina statute. 

92. Wash.—Parker v, Taylor, 81 P. 
2d 806, 196 Wash. 22—Shea v. Ol¬ 
son, -53 P.2d 6r5, 185 Wash. 143, 111 
A.L R. 998, opinion adhered to 59 
P.2d 1183. 1S6 Wash. 700, 111 AD. 
R. 998. 

93. Kan.—^Donelan v. Wright, 81 P. 
2d 50, 148 Kan. 287—Cohee v. Hut¬ 
son, 57 P.2d 35, 143 Kan. 784— 
■Sayre v. Malcom, 31 P 2d 8, 130 
I^an. 378—Stout v. Gallemore, 26 P. 
2d 573, 138 Kan. 385. 

94. Kan—^Srajer v. Schwartzman, 
188 P.2d 971, 164 Kan. 241—Deabo 
V. Willett, 175 P.2d 109, 162 Kan. 
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236—^Donelan v. Wright, 81 P.2d 
50, 148 Kan. 287—Cohee v. Hutson, 
57 P.2d 35, 143 Kan. 784—Sayre v. 
Malcom, 31 P.2d 8, 139 Kan. 378. 
Neb.—MoCown v. Gchram, 289 N.W. 
890, 137 Neb. 498, Kansas statute. 

WlUiiLgiiess to £njure 

In order that "gross and ■wanton 
negligence" may be established under 
the guest law, an automobile driver 
must have been willing to injure 
his guest or have acted with such 
reckless disregard of known immi¬ 
nent danger as amounted to a will¬ 
ingness to injure. 

Kan.—^Anderson v. Anderson, 60 P.2d 
995, 142 Kan. 463. 

Mo.—Stevers v. Walker, 12i5 S.W.2d 
920, 233 Mo.App 636, Kansas stat¬ 
ute. 

Neb.—McCown v. Schram, 298 N.W. 
681, 139 Neb. 738, Kansas statute 
—McCown V. Schram, 289 N.W. 
890, 137 Neb. 498, Kansas statute. 

95. Del.—Gallegher v. Davis, 183 A- 
620, -7 W.W.Harr. 380. 

Wash —Caruf el v Davis, 61 P.2d 
1005, 188 Wash. 15'6. 
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ceived and acted on a premeditated intent to in¬ 
jure his gTiest.95 

Willful negligence** within the meaning of an 
automobile guest statute means a failure to per¬ 
form a manifest duty in reckless disregard of the 
consequences as affecting the life or property of 
another;®"^ it is conduct involving a deliberate pur¬ 
pose not to discharge some duty, necessary to the 
safety of the person or property of another.^^8 
order to be willfully negligent, one must be con¬ 
scious of his conduct, and, although having no in¬ 
tent to injure, must be conscious, from his knowl- 
c4ge of surrounding circumstances and existing 
conditions, that his conduct will naturally or prob¬ 


ably result in injury.^® 
b. Gross Negligence 

Subject to various qualifIcatTons In particular Jurisdic¬ 
tions or under particular statutes, the conduct necessary 
to impose liability must be more than mere negligence, 
and must involve an indifference to consequences, a reck¬ 
less disregard of the rights or safety of others, or some 
degree of willfulness or v^antonness. 

In order to constitute “gross negligence^' within 
the meaning of an automobile guest statute, there 
must be more than ordinary negligence,^ for the 
two are distinguishable, the distinction being one 
of degree.2 “Gross negligence” means just what 
it indicates, gross or great negligence, that is, neg¬ 
ligence in a very high degree,^ or the absence of 


96. Wash,—Taylor v. Taugr, 136 P, 
■2d 176. 17 Wash.2d 533. 

97. Vt.—Sorrell v. White, 153 A. 
359, 103 Vt 277. 

In, Arkansas 

The courts, in construing the guest 
statute of that state imposing liabili¬ 
ty for damages by automobile “will¬ 
fully and wantonly operated,” have 
expressed approval of definitions 
similar to that set forth in the text 
of the term “willful negligence.”— 
Edwards v. Jeffers, 162 SW.2d 472, 
204 Ark. 400—Splawn v. Wright, 128 
S.W.2d 248, 198 Ark. 197—Froman 
V. J. R. Kelley Stave Heading Co, 
120 S.W.2d 164, 196 Ark. 808. 

98. Vt.—Sorrell v. White, 153 A. 359, 
103 Vt. 277. 

99. Vt.—^Hunter v. Preston, 166 A. 
17, 105 Vt. 32'7—Sorrell v. White. 
153 A. 359, 103 Vt. 277. 

1. U.S.—Hollander v. Davis, C-C.A. 
Fla., 120 F.2d 131. 

Cal.—'Cobb V. Lawrence, 129 P2d 462, 
54 Cal.App.2d 630, Florida statute. 
Fla.—^McMillan v. Nelson, 5 So.2d 
867, 149 Pla. 334—Winthrop v. Car- 
inhas, 195 So. 399, 142 Fla. 588. 
Mich.—La Dng v. Renike, 20 N.W.2d 
189, 312 Mich. 277—Brown v. 

Wood, 291 N.W. 2'55, 293 Mich 148, 
127 A.L.R. 1436—^Fink v. Dasier, 
263 N.W. 412, 273 Mich. 416—Van 
Blaircum v. Campbell, 239 N.W. 
S'6'5, 2'56 Mich. 527. 

Neb.—James v. Krebek, 7 N.W. 2d 637, 
142 Neb. 757—Kovar v. Beckius, 
275 N.W. 670, 133 Neb. 487— 

'Sterns v. Hellerich, 264 N.W. 677, 
130 Neb. 251—Belik v. Warsocki, 
■253 N.W. 689, 126 Neb. 560. 

Nev.—Hart v. Kline, 116 P.2d 672, 61 
Nev. 96. 

N.D.—Jacobs v. Nelson, 268 N.W. 
873, 67 N.D. 27. 

Or.—Monner v. Starker, 31 P-2d 1109, 
147 Or. 118—Rauch v. Stecklein, 
20 P.2d 387, 142 Or. 286. 

Vt.—Hestis V. Lapham's Estate, 32 
A.2d 115, 113 Vt. 191—Peck v. 

Gluck, 29 A 2d 814, 113 Vt. 63. 


Va.—Chappell v. White, 29 S.E.2d 
858, 1S2 Va. 625. 

“Gross negligence is substantially 
and appreciably higher in magnitude 
and more culpable than ordinary neg¬ 
ligence. . . . It is materially 

more want of care than constitutes 
simple inadvertence. . . . The 

element of culpability which charac¬ 
terizes all negligence is, in gross 
negligence, magnified to a high de¬ 
gree as compared with that present 
in ordinary negligence.” 

U.S.—'Conway v. O'Brien, Vt., 61 S.Ct. 
634, 636, 312 U.a 492, «5 L.Ed. 
969. 

Vt.—Shaw V. Moore. 162 A. 373, 374, 
104 Vt. 529, 86 A.L.R. 1139. 

“We speak of gross negligence as 
being a failure to bestow that degree 
of care which the situation demands, 
such caution to be exercised in view 
of the consequences that may require 
a greater amount of care than is im¬ 
plied of ordinary negligence, or the 
absence of care that was necessary 
under the circumstances.”—George v. 
Stanfield, D.C Idaho, 33 F.Supp. 4S6, 
490. 

2. U.S.—Conway v. O’Brien, Vt., €1 
S.Ct. 634, 312 U.S. 492. So L.Ed. 
969. 

Mass —Hastings v. Flaherty, 73 N.E. 
2d 601. 

Nev.—Hart v, Kline, 116 P.2d 672, 61 
Nev. 96. 

Vt.—Shaw V. Moore, 162 A. 373, 104 
Vt. 529, 86 A.L.R. 1139. 

Va—Wright v. Osborne, 9 S.E.2d 
452. 17-5 Va. 442. 

Wyo.—Mitchell v. Walters, 100 P.2d 
102, 55 Wyo. 317. 

3. U.'S.—Conway v. O'Brien, Vt., 61 
S.Ct. 634, 312 U.S. 492, 85 L.Ed. 
969. 

Neb.—^Hamble v, Steckley, 27 N.W.2d 
178, 148 Neb. 283—Komma v. Krei- 
fels, 14 N.W,2d 591, 144 Neb. 745— 
Landrum v. Roddy, 12 N.W.2d 82, 
143 Neb. 934, 149 A.L.R. 1041— 
Fairman v. Cook, 8 N.W.2d 315, 142 
Neb. 893—^James v. Krebek, 7 N. 
W.2d 637, 142 Neb. 757—Brown v. 


Mulready, 300 N.W. 421, 140 Neb. 
500—Gummere v. Mudd, 297 N.W. 
622, 139 Neb. 370—^Amerine v. 

O'Neal, 287 N.W. 56, 136 Neb. 642 
—Munsell v. Gardner, 285 N.W. 
555, 136 Neb. 214—Black v. Neill, 
279 N.W. 471, 134 Neb. 764—Gosnell 

V. Montgomery, 277 N.W. 429, 133 
Neb. 871—Oakes v. Gregory, 275 N. 

W. 607, 133 Neb. 407—^Lemon v. 
Hoff mark, 272 N.W. 214, 132 Neh. 
421—Heesacker v. Bosted, 267 N. 
W. 177, 131 Neb. 42—Covey v. An¬ 
derson, 266 N.W. 595, 130 Neb. 702 
—Sterns v. Hellerich, 264 N.W. 677, 
130 Neb. 251—Rogers v. Brown, 260 
N.W. 794, 129 Neb. 9—Belik v. War¬ 
socki, 253 N.W. 689, 126 Neb. 560— 
Swengil v. Martin, 253 N.W. 207, 
125 Neb. 745—Gilbert v. Bryant, 
251 N.W. 823, 125 Neb. 731—Morris 
V. Erskine, 248 N.W. 96, 124 Neb. 
754. 

Nev.—^Hart v. Kline, 116 P.2d 672, 61 
Nev. 96. 

Or.—Storla v. Spokane, Portland & 
Seattle Transp. Co., 297 P. 367, 136 
Or. 315, rehearing denied 298 P. 
1065, 136 Or. 315. 

Vt.—Shaw V. Moore, 162 A. 373, 104 
Vt. 529, 86 A.L.R. 1139. 

Va.—Carroll v. Miller, 9 ‘S.E.2d 322, 
175 Va. 3S8. 

Beckless dziving of automobile does 
not necessarily amount to gross neg¬ 
ligence within Florida automobile 
guest statute.—Cobb v. Lawrence, 129 
P.2d 462, 54 Cal.App.2d 630. 
Balancing risk against interest 

The statute making automobile op¬ 
erator liable to guest-occupant for in¬ 
juries caused by gross or willful neg¬ 
ligence presupposes that operator’s 
conduct has been inexcusable, and 
imposes on his liability a condition 
not describable in quantitative terms, 
that the interest which he would 
have had to sacrifice not only be less 
than the risk to which he subjects 
others, but must so far fail to match 
that risk that some opprobrium or 
reproach attaches to him.—Conway 
V. O’Brien, C.C.A.Vt, 111 F.2d 611, 
reversed on other grounds 61 S.Ct. 
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even slight care.** It comprises conduct indicat¬ 
ing a conscious indifference to the probable conse¬ 
quences of the act^ or to the rights and welfare of 
others;® conduct which shows an utter disregaid 
of prudence amounting to complete neglect of the 


safety of the guestJ It amounts to indifference to 
a present legal duty owed to the guest and to utter 
forgetfulness of his safety,8 and in order to con¬ 
stitute It there must be something more than an er¬ 
ror in judgment, momentary inattention, or loss of 


634, 312 U.S. 492, 85 L.Ed. 969—Pow¬ 
ers V. Wilson, C.C.A.Vt., 110 F 3d 960. 

4, U.S. — Conway v. O’Brien, Vt., 6l 

S.Ct 634, 312 U.S. 492, S5 L Ed. 969. 
Cal.—Goodwin v. Goodwin, 43 P.2d 
332, 5 Cal.App.2d 644—Manica v. 
Smith. 33 P.2d 418, 13S Cal.App. 
695—Walters v. Du Four, 22 P.2d 
259, 132 Cal.App. 72, hearing: denied 
23 P2d 1020, 132 Cal.App. 72—Cas¬ 
tro V. Sinirh, 21 P.2d 169, 131 Cal. 
App. 106—Nelson v. Westerg^aard, 

19 P.2d 867, 130 Cal.App. 79—Ma¬ 
lone V. Clcmow, 295 P. 70, 111 Cal. 
App. 13. 

Neb.—Komma v. Kreifels, 14 NW2d 
591, 144 Neb. 745—^Landrum v. Rod¬ 
dy, 12 NW.2d 82, 143 Neb. 934— 
Fairman v. Cook, 8 N.W 2d 315, 142 
Neb, 893—James v. Krebeck, 7 N. 
W.2d 637, 142 Neb. 757—Brown v. 
Mulready, 300 N.W. 421, 140 Neb 
600—Gummere v. Mudd, 297 S.W. 
622, 139 Neb. 370—Mierendorf v. 
Saalfeld, 295 N.W. 901, 138 Nob. 876 
—Larson v. Storm, 289 N.W. 792, 
137 Neb. 420—^Amerme v. O'Neal, 
287 N.W. 56, 136 Neb 612—^Munsell 
V, Gardner, 285 N.W. 555. 136 Neb. 
214 — Black v. Neill, 279 N.W. 471. 
134 Neb. 764—Oakes v, Gregory, 
275 N.W. 607, 133 Neb. 407—Lemon 
V. Hoffmark, 272 N.W. 214, 132 Neb. 
421—Hoesacker v. Bosted, 267 N.W. 
177, 131 Nob 42—^^Covey v. Ander¬ 
son, 266 N.W. 595, 130 Neb. 702— 
Sterns v. Helle'rich, 264 N.W. 677, 
130 Neb. 251—Rogers v. Brown, 
260 N.W. 794, 129 Neb. 9—Belik v. 
Warsocki, 253 N.W. 689, 126 Neb. 
660—Swengil v. Martin, 252 N.W. 
207, 125 Neb 745—Gilbert v. Bry¬ 
ant, 251 N.W. 823, 125 Neb. 731— 
Morris v. Erskine, 248 N.W. 96, 124 
Neb. 754. 

Nev.—Hart v. Kline, 116 P.2d 67’2, 61 
Nev. 96. 

N.D.—Jacobs v. Nelson, 268 N.W. 873, 
67 N.D. 27. 

Or.—Monner v. Starker, 31 P.2d 1109, 
147 Or. 118. 

Tex.—Mayer v. Johnson, Civ.App., 148 
S.W.2d 454, error dismissed, judg¬ 
ment correct. 

Vt.—Pluestis V. Lapham’s Estate, 32 
A.2d 115, 113 Vt. 191—Peck v. 

Gluck, 29 A.2d 814, 113 Vt. 53—1 
Hall V. Royce, 192 A. 193, 109 Vt. | 
99 —Senecal v. Bleau, 189 A. 139, 
108 Vt. 486—^Franzoni v. Ravenna, 
163 A. 564, 105 Vt. 64—Shaw v. 
Moore, 162 A. 373, 104 Vt. 529, 86 A. 
L.R. 1139. 

Va.—Chappell v. White, 29 S.E.2d 858, 
182 Va- 625. 

General statutory definition of 
term “gross negligence’’ applies to its 


use in the automobile guest statute, 
in absence of definition of such term 
therein.—Jacobs v. Nelson, 268 N.W. 
873, 67 N.D. 27. 

Similar statement 

Gross negligence, within automo¬ 
bile guest statute, is no care at all, or 
the omission of the care which even 
the most inattentive and thoughtless 
seldom fail to take of their own con¬ 
cerns, evincing reckless temperament 
and lack of care, which is practical¬ 
ly willful in its nature—^Anderson v. 
Anderson. 285 N.W. 294, 296, 69 N D. 
229—Ruhbelke v. Jacobsen, 268 N.W. 
675. 676. 66 N D. 720 
Total absence of care not req,uisito 
While gross negligence includes 
conduct so heedless of consequences 
that all care is absent, nevertheless 
the total lack of care is not a requi¬ 
site quality—^Storla v Spokane, Port¬ 
land & Seattle Transp. Co, 297 P. 367, 
136 Or. 315, rehearing denied 298 P. 
1065, 136 Or. 315. 

5. Cal—Goodwin v. Goodwin, 43 P. 
2d 332, 6 CaLApp.2d 644—Castro v. 
Singh, 21 P.2d 1G9. 131 Cal.App. 
106. 

Neb.—Gummere v. Mudd, 297 N.W. 
622, 139 Neb. 370—Mierendorf v. 
Saalfeld, 295 NW. 901, 138 Neb. 
876—Larson v Storm, 289 N.W. 
792, 137 Neb. 420. 

N.C.—Hale v. Hale, 13 S.H 2d 221, 
219 N C. 191, Virginia statute. 

ISTD.—Jacobs v. Nelson, 268 N.W. 
873, 67 N.D. 27. 

Or.—Carlson v. Wagberg, 190 P.2d 
926—Ross V. Hayes, 157 P.2d 517, 
176 Or. 225, 158 A.L.R. 452—Mon¬ 
ner V. Starker, 31 P.2d 1109, 147 
Or. 118—Rauch v. Stecklein, 20 P. 
2d 387, 142 Or. 28G. 

Tex.—^Wood V. Orts, Civ App., 182 S. 
W.2d 139, error granted. 

“Conscious” Indlffei'ence 

To have a “conscious indifference to 
consequences” within rule that gross 
negligence for which motorist is lia¬ 
ble to guest IS such an entire want of 
care as will raise a presumption of 
conscious indifference to consequenc¬ 
es, the motorist must know that 
guest will probably be affected by 
motorist’s act or omission, and mo¬ 
torist must he conscious of the fact 
that he is indifferent at the time and 
on the occasion in question.—Mayer 
V. Johnson, Tex.Civ.App., 148 S.W.2d 
454, error dismissed, judgment cor¬ 
rect. 

Mere failure to think of a possible 
result of one’s act, although possibly 
evidence of negligence, is not evi- 
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dence of gross negligence within 
meaning of the automobile guest 
statute, since the failure does not 
constitute or indicate conscious indif¬ 
ference.—Munsell v. Gardner, 285 N. 
W. 555, 136 Neb. 214. 

6. Cal.—Goodwin v. Goodwin, 43 P. 
2d 332, 5 Cal.App.2d 641—Castro v. 
Singh, 21 P.2d 169, 131 Cal.App. 
106. 

Or.—Carl.=!on v. Wagberg, 190 P.2d 
926—Rauch v. Stecklein, 20 P.2d 
387, 142 Or. 2SG. 

Tex.—Bowman v. Puckett, 188 S.W. 
2d 571, 144 Tex. 125. 

7 . U.S—Hollander v. Davis, C.C.A. 
Fla., 120 F.2d 131. 

]Sr.C.—Hale v. Hale, 13 S.E 2d 221, 219 
N C. 191, Virginia statute. 

Va—milliard v. Cohen, 46 S.E.2d 2, 
187 Va. 44—Chappell v. White, 29 
S E.2d 858, 182 Va. 625—^Wright v. 
Osborne, 9 S.E 2d 452, 175 Va. 442. 
Similar statements 

(1) Gross negligence appears when 
defendant's conduct shows a reckless 
disregard for human life, or that en¬ 
tire want of care which would raise 
presumption of a conscious indiffer¬ 
ence to consequences, or shows such 
wanton and reckless indifference to 
the rights of others as may be equiv¬ 
alent to an intentional violation of 
such right, regardless of any actual 
intention to inflict damage or inju¬ 
ry.—Juhasz V. Barton, 1 So.2d 476, 
479, 146 Fla. 484. 

(2) In order to constitute gross 
negligence within statute, the act 
complained of must be of such char¬ 
acter that operator of automobile 
would know, or should know, that, 
by doing the act in the manner and at 
the time alleged, he placed others in 
danger of injury.—McMillan v. Nel¬ 
son, 5 So.2d 867, 149 Fla. 334. 

(3) Pleedless disregard of the 
rights or safety of others.—Childs v. 
Radzevich, 139 P.2d 374. 78 U.S.App. 
D.C. 235, Virginia statute. 

8. U.S.—Conway v. O’Brien. Vt., 61 

S.Ct. 634, 312 US. 492, 85 L.Ed. 969 
—Miller V. Erickson, CC.A.Vt., 76 
F.2d 598. 

Cal.—^Nelson v. Westergaard, 19 P.2a 
867, 130 Cal.App. 79. 

N.H.—Blanchette v. Sargent, 173 A. 

383, 87 N.H. 15, Vermont statute. 
Vt.—Huestis V. Lapham’s Estate, 32 
A.2d 115, 113 Vt. 191—Peck v. 

Gluck, 29 A.2d 814, 113 Vt. 53— 
Powers V. Lackey, 1 A.2d 693, 109 
Vt. 505—Shaw v. Moore, 162 A. 373, 
I 104 Vt. 529, 86 A.L.R. 1139. 
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presence of mind.® However, except under some 
statutes where the term is used in connection with 
the phrase ‘Villful misconduct,’’ and is for that 
reason interpreted as referring' to misconduct which 
transcends mere negligence regardless of degree,^® 
being d-ifierent from it in kind and characteristics,^^ 
and which partakes to some appreciable extent, 
though not entirely, of a deliberate and intentional 
wrong,i2 and is characterized by some element of 
willfulness or wantonn'ess,i3 gross negligence has 
been held not to include as an element wantonness, 
willfulness, or intentional disregard for the guest’s 
safety and‘there need not be any actual intent 
to inflict damage or injury.^5 

What constitutes gross negligence in the absence 


§ 399(4) 

of a guest statute is discussed supra § 399 (l)b. 
c. Willful or Wanton Misconduct 

"WMIfuI or wanton misconduct" means intentionally 
doing something in the operation of a motor vehicle 
which should not be done op intentionally failing to do 
something v/hich should be done under circumstances 
disclosing knowledge, express or implied, that an injury 
to a guest is a probable, as distinguished from a possible, 
result. 

'‘Willful misconduct” within a guest statute 
means intentionally doing something in the opera¬ 
tion of a motor vehicle which should not be done or 
intentionally failing to do something which should 
be done under circumstances disclosing knowledge, 
express or implied, that an injury to a guest is a 
probable, as distinguished from a possible, result;^® 
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9. U.S,—Powers v. Wilson, C.C.A. 
Vt., 110 F.2d 960. 

Fla.—Orme v. Burr, 25.So.2d 870, 157 
Fla. 378. 

Mich.—Coppin v. Lippy, 1 N.W.2d 1, 
299 Mich. 586. 

Neb—Lemon v. Hoffmark, 272 N.W. 
214, 132 Neb. 421. 

Or.—La Vigne v. La Vigne, 158 P.2d 
557, 176 Or. 634—Rauch v. Steck- 
lein, 20 P.2d 387, 142 Or. 286. 

Vt.—Huestis V. Lapham’s Estate, 32 
A.2d 115, 113 Vt, 191—Peck v. 
Gluck, 29 A.2d 814, 113 Vt. 53— 
Kelley v. Anthony, 8 A.2d 641, 110 
Vt. 400—Anderson v. Olson, 169 A. 
781, 106 Vt. 70—Shaw v. Moore, 162 
A. 373, 104 Vt. 529, 86 A.L.R. 1139. 
Va.—Carroll v. Miller, 9 S.E.2d 322, 
175 Va. 388. 

10. Mich.—^Finkler r. Zimmer, 241 N. 
W. 851, 258 Mich. 336. 

S.D—Granflaten v. Rohde, 283 N.W. 
153, 66 S.D. 335—Melby v. Ander¬ 
son. 266 N.W. 135, 64 S.D. 249. 

11. S.D.—Granflaten v. Rohde, 283 N. 
W. 153, 66 S.D. 335. 

12. S.D.—Granflaten v. Rohde, su¬ 
pra. 

Nature of intent 

To find automobile driver guilty of 
gross negligence or willful and wan¬ 
ton misconduct within automobile 
guest statute, jury must And that he 
intentionally did something he should 
not have done or intentionally failed 
to do something he should have done 
under such circumstances that he can 
be said to have consciously realized 
that his conduct would probably pro¬ 
duce precise result which followed 
and bring harm to his guest.—^Melby 
V. Anderson, 266 N.W. 135, 64 S.D. 
249. 

13. U.S.—Turner v. Buchanan, C.C. 
A.Mich., 94 P.2d 723. 

Mich.—Riley v. Walters, 270 N.W. 
160, 277 Mich. 620—Schlacter v. 
Harbin, 263 N.W. 431, 273 Mich. 465 
—Boos V. Sauer, 253 N.W. 278, 266 ' 
Mich. 230 — Bobich v. Rogers, 241 N. j 
W. 854, 258 Mich. 343—Finkler v. j 


Zimmer. 241 N.W. Sol, 258 Mich. 
336. 

Ohio.—Witdock v. Gyselbracht, 36 N. 
E.2d 40, 67 Ohio App. 120, Michigan 
statute. 

S.D.—Melby v. Anderson, 266 N.W. 
135, 64 S.D. 249. 

14. U.S.—Conway v. O'Brien, Vt, 61 
S.Ct. 634. 312 U.S. 402, 85 L.Ed. 969. 

Cal.—Malone v. Clemow, 205 P. 70, 

111 Cal App. 13. 

Mont.—Baatz v. Noble, 69 P.2d 579, 
105 Mont. 59. 

Neb.—Hamble v. Steckley, 27 N.W.2d 
178, 14S Neb. 3S3—Gosneil v. Mont¬ 
gomery, 277 N.W. 429, 133 Neb. S71 
—Kovar v. Beckius, 275 N.W. 670, 
133 Neb. 48—^Heesacker v. Bosted, 
267 N.W. 177, 131 Neb. 42—Sterns 
V. Hellerich. 264 N.W. 677, 130 Neb. 
251—Belik v. Warsocki, 253 N.W. 
689, 126 Neb. 560—Sheehy v. Ab- 
boud, 253 N.W. 683, 126 Neb. 554— 
Gilbert v. Bryant, 251 N.W. 823, 
125 Neb. 731—Morris v Erskine, 
248 N.W. 96, 124 Neb. 754. 

Nev.—Hart v. Kline, 116 P.2d 672, 61 
Nev. 96. 

Or.—Rauch v. Stecklein, 20 P.2d 387, 
142 Or. 286. 

Vt.—Shaw V. Moore, 162 A. 373, 104 
Vt. 529, 86 A.D.R. 1139. 

Wyo—Mitchell v. Walters, 100 P.2d 
102, 55 Wyo. 317. 

15. Fla.—Jiihasz v. Barton, 1 So.2d 
476, 146 Fla. 484. 

16. Ark.—Froman v. J. R. Kelley 
Stave & Heading Co.. 120 S.W.2d 
164, 196 Ark. SOS. 

Cal—Cope v. Davison, ISO P.2d S73, 
30 Cal.2d 193, 171 A.L R 667—Peo¬ 
ple V. Young, 129 P.2d 353, 20 Cal. 
2d 832—Porter v. Hofman, 85 P.2d 
447, 12 Cal,2d 445—^Meek v. Fowler, 
45 P.2d 194, 3 Cal 2d 420—Allen v. 
Robinson, App., 193 P.2d 498—^De 
Loss V. Lewis, 177 P.2d 5S9, 78 Cal. 
App.2d 223—Ex parte 'Whitlatch, 
140 P.2d 457, 60 Cal.App.2d 189— 
Van Fleet v. Heyler, 125 P.2d 586, 
61 Cal.App.2d 719—^Katz v. Kuppin, 

112 P.2d 681, 44 Cal.App.2d 406— 
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Rawlins v. Lory, 111 P.2d 973, 44 
Cal.App,2d 20—Robertson v. 
Brown, 99 P.2d 2SS, 37 Cal App.2d 
1S9—^Hoffart v. Southern Pac. Co., 
93 P.2d 436, 33 Cal.Apr.2d 591— 
Stacey v. Hayes, 88 P.2d 165, 31 
Cal.App.2d 422—Haas v. Jones, 85 
P.2d 570, 29 Cal App 2d 650—Fran- 
cesconi v. Belluornini, S3 P.2d 298, 
28 CalApp.2d 701—Wright v. Sell¬ 
ers, 78 P,2d 209, 25 Cal App.2d 603 
—Hagglund v. Nelson, 73 P.2d 265, 
23 Cal.App.2d 348—Petersen v. Pe¬ 
tersen, 67 P.2d 759, 20 Cal.App.2d 
680—Frisvold v. Leahy, 60 P.2d 
151, 15 Cal.App 2d 752—Medberry v. 
Olcovich, 59 P.2d 551, 15 Cal.App.2d 
263, hearing denied 60 P.2d 281, 15 
Cal.App.2d 263—^Hall v. Mazzei, 57 
P.2d 94S, 14 Cal.App.2d 48—Horn v. 
Voiko, 67 P.2d- 175, 13 Cal.App.2d 
582—^Edwards v. Bodenhamer, 46 
P.2d 202, 7 Cal.App.2d 305—Oeikin 
T. Goldman, 42 P.2d 719, 5 Cal.App. 
2d 162—Lennon v. Woodbury, 40 
P.2d 292. 3 Cal.App.2d 505—Hom¬ 
ing V. Gerlach, 34 P.2d 504, 139 
Cal.App. 470—^Alanica v. Smith, 33 
P.2d 418, 138 CaLApp. 695—Norton 
V. Puter, 32 P.2d 172, 138 Cal.App. 
'253—^Forsman v. Colton, 28 P.2d 
429, 136 Cal.App. 97—Turner v. 

Standard Oil Co. of California, 25 
P.2d 988, 134 CaLApp. 622—Walker 
V. Bacon, 23 P.2d 520, 133 Cal.App. 
625—People v. Nowell, 114 P.2d 81, 
45 Cal.App.2d Supp. 811—People v. 
McNutt, 105 P.2d 657, 40 Cal.App.2d 
Supp. 835. 

Ind.—Bedwell v. De Bolt, 50 N.E.2d 
875, 221 Ind. 600. 

Minn.—Sohm v. Sohm, $ NW.2d 496, 
212 Minn. 316, California statute, 

Nev.—Mitrovich v. Pavlovich, 114 P. 
2d 1084, 61 Nev. 62, California stat¬ 
ute. 

Ohio.—Haacke v. Lease, App., 41 N. 
E.2d 590. 

“Willful misconduct" as synonymous 
with "reckless driving" as used in 
criminal statute see infra § 611. ■ 
General statutory definition, of 

term “willful misconduct" applies to 
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and substantially such meaning has been given to with a wanton and reckless disregard of its possible 
the term “willful or wanton misconduct/'^^ Such result, conduct characterized by a reckless indif- 
misconduct includes the intentional doing of an act 


Its use In the gruest statute, in the 
absence of a definition of such term 
therein.—Jacobs v. N’elson, 268 N.W. 
873, 67 N.D. 27. 

Other statements 

(1) The words "wilful miscon¬ 
duct," as used in automobile guest 
statute and giving to them their most 
usual significance, mean wrong, im¬ 
proper, or unlawful conduct motivat¬ 
ed by a premeditated, obstinate, or 
intentional purpose, as contradistin¬ 
guished from mere indifference, heed¬ 
lessness, or carelessness.—Surgan v. 
Parker, La.App., 181 So. 86, 89, Ar¬ 
kansas statute. 

(2) "Willful misconduct" within 
meaning of automobile guest statute 
and minor automobile operator’s re¬ 
sponsibility statute, IS either the do¬ 
ing of an act with specific intent to 
Injure occupant of automobile or, 
with full knowledge of existing con¬ 
ditions, intentional execution of a 
wrongful course of conduct which 
motorist knows should not be carried 
out, or intentional failure to do some¬ 
thing which he knows should be done 
in connection with operation of auto¬ 
mobile, under circumstances, tending 
to disclose that motorist knows or 
should know that an injury to guest 
will be probable result of such con¬ 
duct.—Tighe V. Diamond, 80 h7.B.2d 
122, 127, 149 Ohio St, 520. 

Nature of intent 

Word “willful" used in phrase 
"willful misconduct" in automobile 
guest statute, implies intent, but in¬ 
tention relates to misconduct and not 
merely to fact that some act was in¬ 
tentionally done: it does not mean 
mere intent to do the act which con¬ 
stitutes negligence. 

Cal.—Meek v. Fowler, 45 P.2d 194, 3 
Cal.2d 420—^Woodson v. Everson, 
142 P.2d 338, 61 Cal.App.2d 204— 
Robertson v. Brown, 99 P.2d 288, 
37 Cal.App.2d 189—Giminez v. Ris- 
sen, 55 P.2d 292, 12 Cal.App.2d 152, 
modified on other grounds 56 P.2d 
299, 13 Cal.App.2d 152—Halter v. 
Malone. 53 P.2d 374, 11 Cal.App.2d 
79—^Howard v. Howard. 22 P.2d 
279, 132 Cal.App. 124. 

Minn.—Sohm v. Sohm, 3 N.W.2d 496, 
212 Minn. 316, California statute. 
Ohio.—Tighe v. Diamond, 80 N.E.2d 
122, 149 Ohio St. 520. 

OolnclOeace of knowledgre and Intent 

In order to constitute willful mis¬ 
conduct there must exist Intentional 
misconduct coupled with actual or 
Implied knowledge of or indifference 
to the probability of injury.—Wright 
V. Sellers, 78 P.2d 209. U Cal.App.2d 
603—Weir v. Lii^s, 66 P.2d 987, 13 
GaLApp.2d 312. 


Willfulness as affected by drunken- 
ness 

Under guest statute willful mis¬ 
conduct is different from conduct of 
motorist superinduced by intoxica¬ 
tion, and, when acts of motorist 
which would be classed as willful 
misconduct if motorist were not un¬ 
der influence of liquor are induced by 
use of liquor, motorist's acts are re¬ 
garded solely as result of drunken 
driving.—Reposa v. Pearce, 54 P.2d 
475, 11 Cal.App.2d 517—Schneider v. 
Brecht, 44 P.2d 662, 6 Cal,App.2d 379. 

17. U.S —Cusack v. Longaker, C.C.A. 
N.Y., 95 F.2d 304. 

Ala,—Couch V. Hutcherson, 8 So.2d 
580, 243 Ala 47, 141 A.L.R. 697. 

Ill.—Clarke v. Storchak. 52 N.E.2d 
229, 384 Ill. 564, appeal dismissed 
64 S.Ct. 1270, 322 U.S. 713, 88 L.Ed. 
1555—Gardner v. Kelly, 31 N.E.2d 
278, 308 Ill.App. 6—^Barmann v. Mc- 
Conachie, 6 N.E.2d 918, 289 Ill App. 
196—Murphy v. King, 1 N.E.2d 268, 
284 IlLApp. 74. 

Ind.—Hoesel v. Cain, 53 N.E.2d 165, 
222 Ind. 330, rehearing denied 53 N". 
E.2d 769, 222 Ind 330—Bedwell v. 
De Bolt. 50 N.B.2d 875, 221 Ind. 600 
—Becker v. Strater, App., 72 N.E.2d 
580—Lee Bros. v. Jones, 54 N.B.2d 
108, 114 Ind.App. 688—Swinney v. 
Roler, 47 N.E.2d 846, 113 Ind.App. 
367. 

Mich.—Schneider v. Draper, 267 N.W 
831, 276 Mich. 259. 

Mo.—Taylor v. Laderman, 161 S.W.2d 
253, 349 Mo 415, Illinois statute— 
McCarty v. Bishop. 102 S.W.2d 126, 
231 Mo.App. 604, Illinois statute. 
Ohio.—Jenkins v. Sharp, 42 N.E.2d 
755, 140 Ohio St. 80. 

Pa—^Randall v. Stager, 49 A.2d 689, 
355 Pa. 352, Ohio statute. 

S.D.—Granflaten v. Rohde, 283 N.W. 
153, 66 S.D. 335—Melby v. Ander¬ 
son, 266 NW. 135, 64 S.E. 249. 

Wyo.—Mitchell v. Walters, 100 P.2d 
102, 55 Wyo. 317. 

Wauton miscouduct, within auto¬ 
mobile guest statute. Is failure to 
exercise any care. 

Ohio.—Cousins v. Booksbaum, 200 N. 
B. 133, 51 Ohio App. 150, error dis¬ 
missed Booksbaum v. Cousins, 199 
N.E. 217, 130 Ohio St. 336. 

Pa.—Mackey v. Robertson, 195 A 870, 
328 Pa. 504, Ohio statute. 

Necessary elements of willful or 
wanton misconduct are: First, 

knowledge of a situation requiring 
the exercise of ordinary care and dil¬ 
igence to avert injury to another; 
second, ability to avoid the resulting 
harm by ordinary care and diligence 
in the use of the means at hand; 
third, the omission to use such care 
and diligence to avert the threatened 
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danger, when to the ordinary mind 
it must be apparent that the result 
is likely to prove disastrous to an¬ 
other.—Sherman v. Targer, 262 NW. 
318, 272 Mich. 644—Elowitz v. Miller, 
251 N.W. 548, 265 Mich. 551—Willett 
V. Smith, 244 N.W. 246, 260 Mich. 101. 
18. U.S.—Cusack V. Dongaker, C.CA. 
N.T.. 95 F2d 304. 

Cal.—Cope V. Davison, 180 P.2d 873, 
30 Cal.2d 193—People v. Young, 129 
P.2d 353, 20 Cal.2d 832—Hastings v. 
Serleto, 143 P.2d 956, 61 Cal.App.2d 
672—^Woodson v. Everson, 142 P.2d 
338, 61 Cal.App.2d 204—^Ex parte 
Whltlatch, 140 P.2d 457, 60 Cal.App. 
2d 189—Van Fleet v. Heyler, 125 P. 
2d 586. 51 Cal.App.2d 719—Shipp v. 
Lough, 107 P.2d 661, 41 CalApp.2d 
820—Robertson v. Brown, 99 P.2d 
288, 37 Cal.App.2d 189—Wright v 
Sellers, 78 P.2d 209, 25 Cal.App.2d 
603—Hagglund v. Nelson, 73 P.2d 
265, 23 Cal App 2d 348—Horn v. 
Voiko, 57 P.2d 175, 13 CalApp.2d 
582—Giminez v. Rissen, 55 P.2d 
292, 12 Cal.App.2d 152, modified on 
other grounds 56 P.2d 299, 12 Cal. 
App.2d 152—Ceikm v. Goldman, 42 
P.2d 719, 5 Cal.App.2d 162—Fors- 
man v. Colton, 28 P.2d 429, 136 Cal 
App. 97—Howard v. Howard, 22 P. 
2d 279. 132 Cal App. 124. 

Minn.—Sohm v. Sohm, 3 N.W.2d 496, 
212 Minn. 316, California statute. 
Mo —McCarthy v. Bishop, 102 S.W.2d 
126, 231 Mo App. 604, Illinois stat¬ 
ute. 

Nev.—Mitrovich v. Pavolovich, 114 P. 
2d 1084, 61 Nev. 62, California stat¬ 
ute. 

Ohio.—McCoy v. Faulkenberg, 4 N.E. 
2d 281, 53 Ohio App. 98. 

Wantonness within meaning of au¬ 
tomobile guest statute is essentially 
an attitude of mind and imparts to an 
act of misconduct a tortious charac¬ 
ter.—Jenkins v. Sharp, 42 N.E.2d 755, 
140 Ohio St. 80—Schulz v. Fible, 48 N. 
E.2d 899, 71 Ohio App. 353. 
“Plirting with danger*' 

"One who, while driving an auto¬ 
mobile, knowingly flirts with danger 
and, without necessity or emergency 
compelling him, takes a chance on 
killing or injuring himself and others 
who may be so unfortunate as to be 
riding with him, is guilty of willful 
misconduct."—Parsons v. Fuller, 66 
P.2d 430, 433, 8 Cal.2d 463—Frances- 
coni v. Belluomini, 83 P.2d 298, 300, 
28 Cal.App.2d 701. 

“Skylarking” 

An automobile driver who engages 
in "skylarking" in the operation of an 
automobile at high rates of speed is 
charged with implied knowledge of 
the probability of injury to a guest 
and is guilty of willful misconduct; 
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ference to the interests of others,conduct mani¬ 
festing a conscious indifference to consequences,^0 
conduct manifesting a disposition to perversity.^i 

In order to constitute willful or wanton miscon- j 
duct within such a statute there must be actual ) 
knowledge, or at least that which in law is deemed ! 
the equivalent of actual knowledge, of the peril to I 
be apprehended from performing or failing to per- \ 


form particular acts, coupled with conscious fail¬ 
ure to act to avert injury or reckless disregard of 
the peril and its possible consequences 22 However, 
according to some authorities an actual intent to 
injure anyone is not a necessary ingredient of will¬ 
ful misconduct^s or of conduct described as “wan- 
ton”24 or as “willful or wanton.”25 Mere negli¬ 
gence regardless of degree docs not constitute will¬ 
ful or wanton misconduct as contemplated by guest 


“skylarking" in this sense means in- 
dulgringr in antics or the cutting of 
capers with the automobile.—Raw¬ 
lins V. Lory. Ill P.2d 973, 44 Cal.App. 
2d 20. 

Inadvertence not included 

Wantonness within a guest statute 
characterizes a mental state aware of 
misconduct and indifferent to its ob¬ 
vious consequences and the act or 
omission must be more than that of 
mere inadvertence or momentary 
thoughtlessness —Covington v. Car- 
ley, 19 So.2d 817, 197 Miss 535, Ala¬ 
bama statute. 

19. Ohio.—Schulz v. Fible, 48 K.E.2d 
899, 71 Ohio App. 353. 

20. Colo—Pupke V. Pupke, 79 P.2d 
290. 102 Colo. 337. 

Ill.—Gardner v, Kelly, 3l N'E2d 278, 
308 Ill.App. 6—Clark v. Hassel- 
quist, 25 N.E.2d 900, 304 Ill App. 41 
—Murphy v. King, 1 N.E 2d 268, 
284 IlLApp. 74. 

Ind.—Hoesel v. Cain, 53 N.B.2d 165, 
222 Ind. 330, rehearing denied 63 
N.E.2d 769, 222 Ind. 330—Lee Bros. 
V. Jones, 54 N.E.2d 108, 114 Ind. 
App, 688—Swinney v. Roler, 47 N. 
E.2d 846, 113 Ind.App. 367. 

Ohio.—Jenkins v. Sharp, 42 NE.2d 
755, 140 Ohio St. 80—^Kennard v. 
Palmer, App., 53 N.E.2d 652, re¬ 
versed on other grounds 53 N.E. 2d 
908, 143 Ohio St. 1—Schulz v. Fible, 
48 NE.2d 899, 71 Ohio App. 353— 
Haacke v. Lease, App., 41 N.E.2d 
590. 

^‘Wanton” conduct or misconduct 

(1) Conduct which exhibits a con¬ 
scious indifference to consequences in 
circumstances where the probability 
of harm to another within the cir¬ 
cumference of the conduct is reason¬ 
ably apparent.—Biddle v. Boyd, 199 
A- 479, 9 W.W.Harr.,Del., 346—Law 
V. Gallegher. 197 A. 479, 9 W.W.Harr.. 
Del., 189. 

(2) Conduct wholly oblivious of 
surrounding conditions such that, if 
any thought at all had been given to 
the manner and method of operating 
the automobile, the driver would have 
known that the accident was almost 
sure to happen.—^Rector v. Hyer, 
Ohio App., 41 N.E.2d 886, 887. 
Constructive or legal “wilfulness” 

Acts manifesting a conscious in¬ 
difference to consequences, make a 
case of constructive or legal “willful¬ 


ness" within meaning of guest stat¬ 
ute. 

Ill.—Clarke v. Storchak. 52 N.E 2d 
229, 3S4 Ill. 564, appeal dismissed 
64 S.Ct. 1270, 322 U.S 713, 88 L.Ed. 
1555. 

Ind.—B<-dwell v. De Bolt, 50 N.E.2d 
875, 221 Ind. 600 . 

Mo.—Taylor v. Laderman, 161 S.W. 
2d 253, 349 Mo, 415, Illinois statute. 

21. Ohio.—^Jenkins v. Sharp, 42 X.E. 
2d 755, 140 Ohio St. 80—^Kennard v. 
Palmer, App.. 53 N.E.2d 652, re¬ 
versed on other grounds 53 N.E. 2d 
908, 143 Ohio St. 1—Schulz v. Fible. 
48 N.E 2d 899. 71 Ohio App. 353— 
Rector v. Hyer, App., 41 N.E.2d 8S6 
—Haacke v. Lease, App., 41 N.E.2d 
590. 

Pa.—Randall v. Stager, 49 A.2d 689, 
355 Pa. 352, Ohio statute. 

22. Ala—Couch V. Hutcherson, 8 
So.2d 580, 243 Ala. 47, 141 A.L.R. 
697. 

Oal.—Porter v. Hofman, 85 P.2d 447, 
12 Cal.2d 445—Stewart v. Kelly, 
155 P.2d 8'50, 68 Cal.App.2d 122— 
Hastings v. Serleto. 143 P.2d 956. 
61 Cal.App.2d 672—Woodson v. 
Everson, 142 P.2d 338. 61 Cal.App. 
2d 204—Shipp V Lough, 10T P.2d 
661, 41 Cal.App.2d 820—^Robertson 
V. Brown, 99 P2d 288, 37 Cal.App 
2d 189—^Hofeart v. Southern Pac. 
Co.. 92 P.2d 436, 33 Cal.App.2d 691 
—^Haas V. Jones, 85 P.2d 579, 29 
Cal.App.2d 650—^Hagglund v. Nel¬ 
son, 73 P.2d 265, 23 Cal.App.2d 
348—Jones v. Hathway, 70 P.2d 
681, 22 CaLApp-fd 316—^Weir v. 
Lukes, 56 P.2d 9S7, 13 Cal.App.2d 
312—^Browne v. Fernandez, 36 P.2d 
122, 140 Cal.App 689—^Forsman v. 
Colton, 28 P.2d 429, 136 Cal.App. 
97. 

Colo.—^Foster v. Redding, 45 P.2d 
940, 97 Colo. 4. 

Ill.—Clarke v, Storchak, 52 N.E 2d 
229, 384 Ill. 564. appeal dismissed 
64 S.Ct. 1270, 322 U.S. 713, 88 L.Ed. 
155'5—Gardner v. Kelly, 31 N.E.2d 
278. 308 Ill.App. 6. 

Ind.—^Lee Bros. v. Jones, 54 N.E.2d 
108, 114 Ind App. 688. 

Minn.—Sohm v. Sohm, 3 N.W.2d 496, 
212 Minn. 316, California statute. 
Miss.—Covington v. Carley, 19 So.2d 
817, 197 Miss 535, Alabama statute. 
Ohio.—^Haacke v. Lease, App., 41 N.E. 
2d 590—Thomas v. Foody, 7 N.E.2d 
820, 54 Ohio App. 423. 
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When knowledge may he charged 

(1) A\Tiether a motorist can be 
charged with knov.'ledge that his act 
or failure to act would probably re¬ 
sult in injury to guest depends on 
whether probability of injur 3 ’' would 
have been an apparent consequence 
to a man of ordinary prudence an:l 
intelligence.—Rawlins v. Lory, 111 P. 
2d 973, 44 Cal.App.2d 20. 

(2) It is sufficient if the act, or 
failure to act, he under such circum¬ 
stances as would justify reasonable 
inference that the driver should have 
known that injury to guest Vv'as a 
probable result.—Erickson v. Vogt, 
SO P.2d 533, 27 Cal.App 2d 77. 

23. Ark.—Proman v. J. R. Kelley 
•Stave & Heading Co., 120 S.W.2d 
164, 196 Ark. 808. 

Cal.—^ope V. Davison, 180 P.2d 873, 
30 Cal.2d 193, 171 A.L.R. 667—Peo¬ 
ple V. Young, 129 P.2d 353, 20 Cal. 
2d 832—Van Fleet v Heyler, 125 
P.2d 5S6, 51 Cal App 2d 719—Raw¬ 
lins v. Lory, 111 P.2d 973, 44 Cal. 
App.2d 20—Wright v. Sellers, 78 P. 
2d 209, 25 Cal.App.2d 603. 

Ohio.—Tighe v. Diamond, 80 N.E.2d 
122, 149 Ohio St. 620. 

24. Del.—Biddle v. Boyd, 199 A. 479, 

9 W.W.Harr. 346. 

25. U.S.—Cusack v Longaker, C.C. 
A.N.T., 95 F.2d 304. 

Mo.—Taylor v. Laderman, 161 S.W,2d 
253, 349 Mo. 415, Illinois statute. 
Neither ill will not intent to injure 
is a necessary ingredient of willful 
and wanton conduct in the operation 
of a motor vehicle. 

Ill.—Clarke v. Storchak, 52 N.E.2d 
229, 384 Ill. 564, appeal dismissed 
64 S.Ct. 1270, 322 U.S. 713, 88 L. 
Ed. 1555—Ogilby v. Schmauss, 52 
N.E.2d 293, 321 IlLApp. 161—^l^Iui- 
phy V. King, 1 N.B.2d 268. 284 Ill. 
App. 74. 

Ind.—Bedwell v. De Bolt, 50 N.E.2d 
875, 221 Ind. 1600—Swinney v. Rol¬ 
er, 47 N.E.2d 846. 113 Ind.App. 367. 

<<WillfTQ tort*’ distinguished 

The term “willful tort" implies an 
intent or purpose to injure, and is 
not synonymous with “wanton mis¬ 
conduct" or “willful misconduct" as 
used in automobile guest statute.— 
Tighe v. Diamond, 80 N.B,2d 122, 149 
Ohio St. 520. 
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statutes the difference is one of kind and not 
merely of degree. 

The terms 'Villful” and ‘Svanton’* as used in auto¬ 
mobile guest statutes have been held to be of equal 
legal import^S or virtually,29 or at least closely,30 
synonymous, although distinctions have been point¬ 
ed out between them.3t 

d. Gross Negligence and Willful or Wanton 
Misconduct Compared and Distinguished 

The terms “gross negfigence“ and “willful and wan- 
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ton misconduct" as used In guest statutes have been 
held synonymous; but it has also been held that in order 
to constitute willful or wanton misconduct there must 
be more than gross negligence. 

The terms “gross negligence’^ and "willful and 
wanton misconduct” as used in guest statutes have 
been held synonymous ;32 but it has also been held 
that in order to constitute willful or wanton mis¬ 
conduct there must he more than gross negligence,3 3 
inasmuch as willful or wanton misconduct involves 


26. U.S.—Turner v. Buchanan, C.C. 

A.Mich., 94 F.2d 723. 

Cal.—McCann v. Hoffman, 70 P.2d 
OOO, 9 Cal.2d 279—^Voodson v. Ev¬ 
erson. 142 P.2d .338, 61 Cal.App.2d 
20 4—Frankenstein v. House, 107 P. 
2d 624, 41 Cal.App.2d 813—Spencer 
V. Scott, 102 P.2d '554, 39 Cal.App. 
2d 109—^Robertson v. Brown, 99 P. 
2d 288, 37 Cal.App.2d 189—Halter 
V. Malone. '53 P.'2d 374, 11 Cal App. 
2d 79—ISTewman v. Solt, 4'7 P 2d 
289, 8 Cal App 2d 50—Forsman v. 
Colton, 28 P.2d 429, 136 Cal.App. 97 
—Turner v Standard Oil Co. of 
California, 25 P.2d 988, 134 Cal. 
App. '622—^Howard v. Howard, 22 P. 
2d 2'79, 132 Cal App 124—People v. 
McNutt, 105 P.2d '657, 40 Cal.App. 
2d Supp. '835. 

Colo.—Millingrton v. Hiedlofif, 45 P 2d 
937, 96 Colo. 681. 

Del.—^Robb v. Ramey Associates, 14 
A 2d 394, 1 Terry 520—Biddle v. 
Boyd, 199 A. 479. 9 W.WT-Iarr. 346. 
Ill—Leonard v. Stone, 4'5 N.B.2d 
620, 381 Ill. 343, 

Ind.—Pierce v. Clemens, 46 3SrE2d 
836, 113 Ind.App. 65. 

Mich.—Fnikler v. Zimmer, 241 N.W. 
851, 258 Mich. 33'6. 

Minn.—Sohm v. Sohm, 3 NW.2d 496, 
212 Minn. 316, California statute. 
Mo.—McCarty v. Bishop, 102 S.W.2d 
126, 231 Mo.App. 604, Illinois stat¬ 
ute. 

Ohio.—Tighe v. Diamond, 80 NE.2d 
122, 149 Ohio St 520—,Schulz v. Fi- 
ble, 48 N.E.2d 899, 71 Ohio App. 
353—Haacke v. Lease, App., 41 N 
E.2d 590—McCoy v. Faulkenberg*. 

4 N.E2d 281, 53 Ohio App. 98. 

S.D.—Graiiflaten v. Rohde, '283 N.W. 

1 53, 66 SD. 335. 

"'Negligence and willfulness are as 
unmixable as oil and water.'’—Bar- 
tolucci V. Falleti, 46 N.E.2d 980, 984, 
3S2 Ill. 16S. 

"The distinguishing characteristic 
of negligence, is carelessness, 
thoughtlessness, inattention, inad¬ 
vertence. Negligence is negative in 
its character and implies nonfeas¬ 
ance. Wilful or wanton conduct is 
outside the domain of negligence, 
for the moment the element of wil- 
fulness, actual or constructive enters, 
the conduct ceases to be negligent, 
and assumes the character of ma¬ 


liciousness or wickedness. Wilful¬ 
ness and negligence are incompati¬ 
ble terms. Absence of intent is a 
characteristic of negligence. Wilful¬ 
ness cannot exist without purpose or 
design."—Gallegher v. Davis, 183 A. 
620, 622. 7 WWHarr, Del., 380. 

27. Del.—Gallegher v. Davis, supra. 
Ohio.—^Haacke v. Lease, App., 41 N. 

E.2d 590. 

28. Ind.—Hoesel v. Cain. '53 N.E 2d 
165, 222 Ind 330, rehearing deme'd 
'53 N.E 2d 769, 222 Ind. 330. 

Miss—Covington v. Carley, 19 So 2d 
817, 197 Miss. 53'5, Alabama stat¬ 
ute. 

Ohio.^—^Haacke v. Lease, App , 41 N 
E.2d 59O—'McCoy v. Faulkenberg, 4 
N.E.2d 281, 53 Ohio App. 98. 

29. La —Surgan v. Parker, App , 181 
So. 86. 

30. Ind.—Bedwell v. De Bolt, 50 N 
E.2d 875, 221 Ind. 600—Lee Bros. 
V. Jones, 54 N.E.2d 108, 114 Ind. 
App. 6SS 

31. Colo —Millington v. Hiedloff, 4'6 
P2d 937, 96 Colo. 581. 

Ill.—Gardner v, Kelly, 31 N E.2d 2'78, 
308 Ill.App. 6. 

Ohio,—Tiglie V Diamond, 80 N.E.2d 
122, 149 Ohio St. 620. 

DistizLctions stated 

(1) "Wanton misconduct” is an in¬ 
tentional and wrongful act or omis¬ 
sion whose resultant harm is con¬ 
sciously previsioned and recklessly 
ignored or disregarded while wilful 
misconduct results in intentional in¬ 
jury.—Covington v. Carley, 19 So.2d 
S17, 197 Miss. 535, Alabama statute. 

(2) "Wanton" conduct resulting in 
injury is such conduct as exhibits a 
conscious indifference to consequenc¬ 
es in circumstances where probabili¬ 
ty of harm to another within circum¬ 
ference of conduct is reasonably ap¬ 
parent, although harm is not intend¬ 
ed, the intent being at most implied 
or constructive, while "willfulness" 
includes the clement of actual intent 
to inflict injury.—Law v Gallegher, 
197 A. 479, 9 W.W.Harr, Del., 189— 
Gallegher v. Davis, 183 A. 620, 7 W. 
W.Harr., Del., 380. 

32. U.S.—Crowell v. M. R. & R 
Trucking -Co., C.C.A.Fia., 157 F.2d 
963. 


Fla—Orme v. Burr, 25 So.2d 870, 157 
Fla. 378—McMillan v. Nelson, '5 So 
2d 867, 149 Fla. 334—Cormier v! 
Williams, 4 So.2d 625, 148 Fla. 
201—Juhasz V. Barton, 1 So.2d 476, 
14 6 Fla. 484—Koger v. Hollahan! 
198 So. '685, 144 Fla. 779, 131 A.LR. 
886—O’Reilly v. Sattler, 193 So. 
817, 141 Fla. 770. 

Mich.—^People v. Warden, 289 N.W. 
328, 291 Mich. 276—Thayer v. 

Thayer, 282 N.W. 145, 286 Mich! 
273. 

Ohio.—^Witdock v. Gyselbracht, 36 N. 
E.2d 40, 67 Ohio App. 120, Michi¬ 
gan statute. 

S.D.—Oranflalcn v. Rohde, 283 N.W. 
'153, 6'6 S.D. 335—Melby Vi. Ander¬ 
son, 266 N.W. 135, 64 S D. 249. 
However, it has been said that, 
strictly speaking, there cannot be 
such a thing as "willful negligence,” 
and therefore “willful and wanton 
misconduct" cannot be synonymous 
with "gross negligence."—Jackson v. 
Edwards, 197 So. 833, 144 Fla. 187. 
Same degree of miscozuduct 

(1) The term “gross negligence" as 
used in the guest statute does not 
nifan something of a less degree than 
willful or wanton misconduct.—Riley 
v. Walters, 270 N.W. 160, 277 Mich. 
620—^Findlay v. Davis, 248 N.W. 688, 
263 Mich. 179—Mater v. Be craft, 246 
NW. 191, 261 Mich. 477—Bobich v. 
Rogers, 241 N.W. 854, :258 Mich. 343. 

(2) Under automobile guest stat¬ 
ute, the entire phrase “gross negli¬ 
gence or willful and wanton mis¬ 
conduct" is single in purpose and im¬ 
port, and was intended to cover only 
such acts as disclose a willful and 
wanton disregard of consequences.— 
Turner v. Buchanan, C.C.A.Mich., 94 
F.2d 723. 

Additional implication 

While the words “willful and wan¬ 
ton misconduct" mean at least as 
great a degree of want of due care as 
“gross negligence," they may also 
imply a concurring mental process.— 
Winthrop v. Carmhas, 195 So. 399, 
142 Pla. 588. 

33. Ark.—Edwards v. Jeffers, 162 S. 

W.2d 472, 204 Ark. 400. 

Cal.—^Porter v. Hofman, 8'5 P.2d 447, 
12 Cal.2d 445—Woodson v. Everson, 
142 P.2d 338, Cl Cal App.2d 204— 
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a more positive intent,3* or at least a higher degree 
of misconduct,®® than that involved in gross neg¬ 
ligence, and the same distinctions have been made 
between the terms “gross negligence” and “willful 
negligence.”®® 

e. Heedlessness, Recklessness, Reckless Disre¬ 
gard, Etc. 

As used in a statute imposing liability for Injuries 
to a guest resulting from “reckless operation” of the 
vehicle, recklessness means conduct such as to manifest 
a heedless disregard for, or indifference to, the rights of 
others or an indifference to, or heedless disregard for, con¬ 
sequences; it is a rash, heedless, disregard of danger 
that would be apparent to, or reasonably anticipated by, 


r a person exercising ordinary prudence and caution under 
: the circumstances. 

As used in a statute imposing liability for injuries 
to a guest resulting from ''reckless operation” of 
the vehicle, recklessness means conduct such as to 
manifest a heedless disregard for, or indifference to, 
r the rights of others or an indifference to, or heed¬ 
less disregard for, consequences; it is a rash, heed¬ 
less, disregard of danger that would be apparent to, 
or reasonably anticipated by, a person exercising 
ordinary*- prudence and caution under the circum- 
staiices.37 “Reckless disregard” as used in a guest 
statute means the voluntary doing of an improper or 
wrongful act, or, with knowledge of existing con- 


Roberlson v. Brown, 99 P.2d 288, 
37 Cal.App.2d 189—Horn v. Voiko, 
57 P.2d 175, 13 Cal.App.2d 582— 
Weir V. Lukes, 66 P.2d 987, 13 Cal. 
App.2d 312—Forsman v. Colton, 28 
P.2d 429, 136 Cal App. 97—Turner 
V. Standard Oil Co. of California, 
25 P.2d 988, 134 Cal.App. 622— 
Howard v. tioward, 22 P.2d 279, 132 
Cal.App. 124—Malone v. Clemow, 
295 P. 70. Ill Cal.App. 13—People 
V. McNutt, 105 P.2d 657, 40 Cal. 
App.2d Supp. 835. 

Wyo.—Mitchell v. Walters. 100 P.2d 
102, 66 Wyo. 317. 

34. Cal.—Cope v. Davison, 180 P.2d 
873, 30 Cal 2d 193, 171 A.L.R. 667— 
Robertson v. Brown, 99 P.2d 288, 37 
Cal.App.2d 189—Turner v. Standard 
Oil Co. of California, 25 P.2d 988, 
134 Cal App. 622. 

“While the line between gross negr- 
ligence and willful misconduct may 
not always be easy to draw, a dis¬ 
tinction appears ... in that 
gross negligence is merely such a 
lack of care as may be presumed to 
indicate a passive and indifferent at¬ 
titude towards results, while willful 
misconduct involves a more positive 
intent actually to harm another or to 
do an act with a positive, active, and 
absolute disregard of its conse¬ 
quences.’*—Meek v. Fowler, 45 P.2d 
194, 197, 3 Cal.2d 420—Woodson v. 
Everson, 142 P 2d 338, 341, 61 Cal. 
App.2d 204—Giminez v. Rissen, 55 P. 
2d 292, 295, 12 Cal.App.2d 152, modi¬ 
fied on other grounds 66 P 2d 299, 
12 Cal.App.2d 152—Howard v. How¬ 
ard, 22 P.2d 279, 281, 132 Cal.App. 
124. 

35. Miss.—Covington v. Carley, 19 
So 2d 817, 197 Miss. 535, Alabama 
statute. 

Pa.—Randall v. Stager, 49 A.2d 689. 
355 Pa. 3'52, Ohio statute, 

36. Ark.—Froman v. J. R. Kelley 
Stave & Heading Co., 120 S.W.2d 
164, 196 Ark. 808. 

Distinctions summarized 

“Willful negligence" means a con¬ 
scious failure to perform manifest 


duty in reckless disregard of natural 
or probable consequences to life or 
property of another, as distinguished 
from "gross negligence," which Is a 
lesser degree of negligence and does 
not involve such reckless disregard 
of consequences; willful negligence 
involves the element of conduct 
equivalent to a so-called construc¬ 
tive intent. 

Ark.—Edwards v. Jeffers, 162 S.W.2d 
472, 204 Ark. 400—Splawn v. 

Wright, 128 S.W.2d 248. 198 Ark. 
197. 

Vt.—Sorrell v. White, 153 A. 359, 103 
Vt. 277. 

37. U S.—Russell v. Turner, C.C.A. 
Iowa, 148 F.2d 562. 

Iowa.—Olson v, Hodges, 19 N.W.2d 
676, 23'6 Iowa 612—Neyens v. Gehl, 
15 N.W.2d 888, 235 Iowa 115—Long 
V, Pearce, 10 N.Vv\2d 50, 233 Iowa 
1025—Tomasek v. Lynch, 10 N.W. 
2d 3, 233 Iowa 662—Harvey v. 
Clark, 6 N.W.2d 144, 232 Iowa 729, 
143 A.L.R. 1141—Maland v. Tesiall, 
6 N.W 2d 327. 232 Iowa 959—Peter 
V. Thomas, 2 N.W.2d 643, 231 Iowa 
985—Crowell v. Demo. 1 N.W.2d 93, 
231 Iowa 228—^Roberts v. Koons, 
296 N.W. 811, 230 Iowa 92—Paul¬ 
son V. Hanson, 2S5 N.W. 189, 226 
Iowa 858—Mescher v. Brogan, 272 
N.W. 645, 233 Iowa 6’73—Popham v. 
Case, 271 N.W. 226, 223 Iowa 52— 
Wright V. Mahaffa, 270 N.W. 403, 
222 Iowa 872—Wright v. What 
Cheer Clay Products Co., 267 N.W. 
92, 221 Iowa 1292—Hansen v. Dali, 
'263 N.W. 530, 220 Iowa 817—Wion 

V. Hayes. 261 N.W. 531, 220 Iowa 
156—Petersen v. Detwiller, 255 N. 

W. 529, 218 Iowa 418—Brown v. 

Martin, 248 N.W. 36S, 216 Iowa 
1272—Siesseger v. Puth, 248 N.W 
352, 216 Iowa 916—^Levinson v. Ha- 
german, 244 N.W. 307, 214 Iowa 
1296—Wilde v. Griffel, 243 N.W. 
159, 214 lovra 1177—Neessen v. 

Armstrong, 239 N.W. 56, 213 Iowa 
378—Siesseger v. Puth, 239 N.W. 
46, 213 Iowa 1'64. 

Minn.—Brandsoy v. Bromeland, 226 
N.W. 162, 177 Minn. 298, Iowa stat¬ 
ute. I 


Mo.—^Hall V. Wilkerson, App., 84 S. 

W.2d 1053, low'a statute. 

Neb.—Barnard v. Heather, 282 N.W. 
534, 135 Neb. 613, Iowa statute— 
Bailey v. Bryant, 257 N.W. 241. 12 7 
Neb. 843, lo-wa statute—Jennings v. 
Biurvall, 240 N.W. 757, 122 Neb. 
551, Iowa statute. 

Term as used in criminal statute 
(1) Statutes defining "reckless 
driving" and providing a punishment 
for such driving are criminal stat¬ 
utes and have nothing to do with 
what constitutes recklessness under 
automobile guest statute. 

XT.S.—^Russell v. Turner, D.C.Iowa, 
56 F.Supp. 455, affirmed, C.C.A., 148 
F.2d 562. 

Iowa.—^Fleming v. Thornton, 251 N. 
W. 158, 217 Iowa 183—Shenkle v. 
Mains, 247 N.W. 635, 2!1'6 Iowa 
1324—^Neessen v. Armstrong, 239 
N.W. 66, 213 Iowa 378. 

(3) In any case, such a statute has 
no bearing in an action involving an 
accident occurring prior to its en¬ 
actment.—Kaplan v. Kaplan, 239 N. 
W. 6S2, 213 Iowa 646. 

Knowledge 

In order to constitute "reckless¬ 
ness" within automobile guest stat¬ 
ute, driver is required to have had or 
be chargeable with actual knowledge 
of danger or peril, and. it would not 
be sufficient if driver in exercise of 
ordinary care could have acquired 
tiiat knowledge, but the danger or 
peril must be so obvious that it 
would have been known in the exer¬ 
cise of any care whatsoever, the 
test is w’hether the danger was so 
obvious and imminent that knowl¬ 
edge thereof is a probability as con¬ 
trasted with being a possibility.— 
Russell v. Turner, D.C.Iowa, 56 F*. 
Supp. 455, affirmed, C.C.A., 148 P.2d 
562. 

Iowa.—Olson v. Hodges, 19 N.W 2d 
676, 236 Iowa 612—Peter v. Thom¬ 
as. 2 N.W.2d 643, 231 Iowa 985— 
Mescher v. Brogan, 272 N.W. 645, 
223 Iowa 573—Wright v. What 
Cheer Clay Products Co., 2 67 NW. 
92, 221 Iowa 1292. 
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ditions, the voluntary refraining from the doing of 
a proper or prudent act, when such act or failure 
to act evinces an entire abandonment of any care, 
and heedless indifference to results which may fol¬ 
low and the reckless taking of a chance of an ac¬ 
cident happening.38 


60 C.J.S. 

The misconduct described by such phrases is more 
than mere negligence,39 or at least more than ordi¬ 
nary negligence,<^0 momentary thoughtlessness, in¬ 
advertence or casual inattention,or error of 
judgment but, although it has been said to be 
something approaching or in the nature of willful 


33- Conn.—^Vanderkruik v. Mitchell, 
173 A. 900, 118 Conn. i625. 

Ind.—^Albert McGann Securities Co 

V. Coen, 48 N.B.2d 58, 114 Ind.App 
60, dissenting- opinion, 48 N.E.2d 
lOOO, ri4 Ind.App. 60—Jay v. Hol¬ 
man, 20 N.E.2d 656, 106 Ind.App. 
413—Sheets v Slalcup, 13 N E 2d 
346, 105 IndApp. 66 

N.T.—Metcalf v. Rej-nolds, 195 H.E 
6-81, 267 NY. 52, reargument denied 
198 N.B. 372, 268 N.Y. 495, Con¬ 
necticut statute. 

Similar statements 

(1) “Reckless disregard'* means an 
act destitute of heed or concern for 
consequences; especially foolishly 
heedless of danger; headlong, rash; 
without thought or care for conse¬ 
quences —R. J. Rej^nolds Tobacco 
Co. V. Newby, C.C.A.Idaho, 14-5 P.2d 
768, 770. 

(2) Act or conduct in “reckless dis¬ 
regard of the rights of others" is im¬ 
proper or wrongful conduct, and con¬ 
stitutes wanton misconduct evincing 
a reckless indifference to conse¬ 
quences to the life, limb, health, rep¬ 
utation or properly rights of an¬ 
other. 

Conn.—Maher v. Fahy, 1-51 A. 318, 
112 Conn 76—Bordoiiaro v. Senk, 
147 A. 136. 137, 109 Conn. 428. 
Ga.—Lee v. Loti, 177 S.E. 92, 05. 50 
Ga.App. 39, followed in Lee v. ^ 
Moore, 177 S.E. 97. 50 GaApp. 49, 
•South Carolina statute. 

S.C.—Peak v. Pripp, 11 S.E 2d 383, 
lOS SC. 324—Cummings v. Tweed, 
10 S.E 2d 322, 195 S.C. 173—Spur- 
lin v. Colprovia Products Co , 194 
S.E. 332, 335, 185 SC. 449—Fulg- 
hum v. Bleakley, 181 S.E. 30, 33, 
177 S.C. 2816. 

(3) In a statute imposing liability 
for accident caused by the operator’s 
"heedlessness or his reckless disre¬ 
gard of the rights of others," the 
phrase means such an entire want 
of care, not including, but excluding, 
ordinary care, sufTicient to raise the 
belief or presumption that the act 
or omission complained of was the 
result of conscious indifference to 
the rights, welfare, or safety of the 
person or persons to be affected by 
it. 

Neb.—Alesio v. Lococo, 279 N.W. 164, 
156, 134 Neb. 461, Texas statute. 
Tex.—Linn v. Nored, Civ.App., 133 S. 

W. 2d 234, 237, error dismissed, 

judgment correct—Scott v. Gard¬ 
ner, Civ.App , 106 S.‘W2d 1109, 1111, 
error dismissed. 


(4) Other similar statements. 
Conn.—Rogers v. Doody, 178 A. 51, 
53, 119 Conn. 532—Sadmsky v. 

Coughlin, 159 A. 492, 493, 114 Conn 
585—^Ascher v. H. E. Friedman, 
Inc., 147 A. 263, 264, 110 Conn. 1. 
Tex.—Glassman v. Feldman, Civ.App , 
106 S.W.2d 721, 723. 

39. U.S.—Russell v. Turner, C.C.A. 

Iowa, 148 F2d 562. 

Conn—Grille v. Bonauito, 193 A. 730, 
123 Conn 226—Rogers v. Doody, 
178 A. 51, 119. Conn 532—Vander- 
kruik V. Mitchell, 173 A. 900, 118 
■Conn. 62'5—Sadinsky v. Coughlin, 
159 A. 492, 114 Conn. 585—Ascher 
v. H. E. Friedman, Inc., 147 A. 
2G3, 110 Conn. 1—Silver v. Silver, 
143 A. 240, lOS Conn. 371, 65 A L.R. 
943. affirmed 50 S.Ct. 57, 280 U.S 
117, 74 LEd 221, 65 A.L R. 939. 
Ind.—Coconower v. Stoddard, 182 N. 

E. 466, 9-6 Ind-App. 287. 

Iowa.—Olson v Hodges, Iowa, 19 N. 
■W’.2d 676, 236 Iowa 612—Thuente 

V. Hart Motor.s, 15 NW.2d 622, 
234 Iowa 1294—^Neyens v. Gelil, 15 
N.W.2d 888, 235 Iowa ll-S—Toma- 
sek V, Lynch, 10 N.W.2d 3, 233 
Iowa 662—^Harvey v. Clark, 6 N.W 
2d 144, 232 Iowa 729, 143 A.L.R. 
1141—^Peter v. Thomas, 2 N.W.2d 
643, 231 Iowa 985—Crowell v. De¬ 
mo, 1 N.W.2d 93, 231 Iowa 228— 
Roberts v. Koons, 296 N.W. 811, 
230 Iowa 92—Scott v. Hansen, 289 
N.W. 710, 228 Iowa 37—Paulson v. 
Hanson, 28*5 N.W. 189, 326 Iowa S58 
—Popham V. Case, 271 N.W. 226, 
223 Iowa 52—Wright v. Mahaffa, 
270 N.W. 402, 222 Iowa 872—Pe¬ 
tersen V. Detwiller, 2*55 N.W. 529, 
218 Iowa 418—Stanbery v. Johnson, 
254 N.W. 303, 218 Iowa 1'60—'Sies- 
seger v. Pulh, 248 N.W. 352, 216 
Iowa 91G—Shenkle v Mams, 247 N. 

W. 635, 216 Iowa 1324—Phillips v. 
Briggs, 245 N.W. 720, 215 Iowa 
461—Levinson v. Hagerman, 244 
N.W. 307, 214 Iowa 1296—Siesseger 
V. Puth, 239 N.W. 46, 213 Iowa 
164. 

N.Y.—Metcalf v. Reynolds, 195 N.E. 
681, 267 N.Y. 52, reargument denied 
198 N.B. 372, 268 N.Y. 49*5, Con¬ 
necticut statute. 

Okl.—Gill V. Hayes, 108 P.2d 117, 188 
Okl. 434, New Mexico statute. 

Distingruisliing factors 
Recklessness as basis for recovery 
by automobile guest for injuries in¬ 
cludes negligence but involves more, 
the liability, the basis of recovery, 
and the legal relationship being dif¬ 
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ferent.—McCornack v. Pickerell, 294 
N.W 746, 229 Iowa 457. 

Criminal negligence 
Although willful or wanton mis¬ 
conduct such as constitutes criminal 
negligence is conduct constituting 
heedless and reckless disregard of 
the rights of others so as to impose 
liability under the guest statute, it 
is not necessary to determine wheth¬ 
er only such conduct comes within 
the statute.—Meyer v. Hart, 147 A. 
678, 110 Conn. 244. 

40. N.C.—^Harper v. Harper, 34 S.E. 
'2d 185, 225 N.C. 260, South Caro¬ 
lina statute. 

Tex—Wood V. Orts. 182 S.W2d 139, 
error granted—Scott v. Gardner, 
GivApp., 10'6 SW.2d 1109, error 
dismissed 

41. Conn—Riordan v. Goum, 17'5 A. 
686, 119 Conn. 235—^Vanderkruik v. 
Mitchell, 173 A. 900, 118 Conn. 
625—Lucas v. Hickcox, 169 A. 191, 
117 Conn. 513—Ascher v. H E 
Friedman, Inc., 147 A. 263, 110 
Conn. 1. 

Iowa—Tomasek v. Lynch, 10 N.'\V.2d 
3, 233 Iowa 662—Harvey v Clark, 
6 N.W.2d 144, 232 Iowa 729, 143 
A.LR 1141—Petersen v. Detwiller, 
2155 NW. 529, 218 Iowa 418. 

K.Y.—Metcalf v. Reynolds, 195 N.E. 
681, 267 NY. 52, reargument denied 
198 N.E. 372, 268 N.Y. 495, Con¬ 
necticut statute. 

N.C.—Harper v. Harper, 34 S.E.2d 
185, 225 N C. 260, South Carolina 
statute. 

Tenn—Fly v. Swink, 69 S.W.2d 902, 
17 Tenn App. 627, Texas statute. 
Tex.—^Wright v. Carey, Civ.App., 169 
S.W.2d 749—Mims v Seltzer, Civ. 
App, 143 S.W.2d 973, error dis¬ 
missed—^Hamilton v. Perry, Civ. 
App., 109 S.W.2d 1142—Pfeiffer v- 
Green, Civ.App., 102 S W.2d 1077. 
“There must be something of a 
continued or persistent course of ac¬ 
tion."—Linn v. Nored, Tex.Civ App , 
133 S W.2d 234, 238, error dismissed, 
judgment correct. 

Impulsive inadverteiLce; momeixtary 
carelessness 

A motorist guilty only of an im¬ 
pulsive inadvertence or a momentary 
bit of carelessness, although he may 
be guilty of a high degree of negli¬ 
gence, IS not guilty of reckless dis¬ 
regard of the rights of others—^Fer¬ 
ns V. Von Mannagetta, 198 A. 167, 
124 Conn. 88. 

42. Conn.—Vanderkruik v. Mitchell, 
173 A. 900. 118 Conn. 62’5—Lucas v. 
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or waiiton misconduct,^2 it need not, at least under ' 
some statutes, actually involve moral turpitude or 
wanton and willful misconducts^ or any actual in¬ 
tent that an accident occur,S5 fQp -^he operator's 
recklessness is not determined by his g'ood inten¬ 
tions or mental attitude, but by his acts and omis- 
sions.S6 Conduct which is not otherwise reckless 
is not rendered so by virtue of the fact that the 
guest loses his life in the accident.47 

Some authorities hold that the term “heedless¬ 
ness or reckless disregard of the rights of others” 
has the same meaning as “gross negligence,”'^^ qj- 
at least is not restricted to conduct which goes be¬ 
yond what is considered gross negligence in states 
recognizing degrees of negligences^ 


f. Determination Whether Particular Conduct 
Falls within Statutory Standard 

Because of the difficulty of defining with precision 
the terms used in guest statutes to describe the degree 
of negligence or misconduct for which the owner or op¬ 
erator is liable, in determining whether particular con¬ 
duct falls within such terms each case must be decided 
on the circumstances peculiar to it; and In arriving at 
such decision the consequences of one's conduct as well 
as the conduct itself may be determining factors. 

Because of the difficulty of defining with preci¬ 
sion the terms used in guest statutes to describe the 
degree of negligence or misconduct for which the 
owner or operator is liable, in determining whether 
particular conduct falls within such terms each case 
must be decided on the circumstances peculiar to 
it;50 every act or omission entering into the par- 


Hickcox, 169 A. 191, 117 Conn 
513—^^Vseher v. H. E. Friedman. 
Inc., 147 A 263, 110 Conn. 1. 

Iowa.—Tomasek v. Lynch, 10 N.W. 
2d 3, 233 Iowa 662—Harvey v 
Clark, 6 N.W.2d 144, 232 Iowa 729, 
143 A.L.R. 11141—Bowermaster v. 
Universal Producing- Co., 266 N.W. 
503, 221 Iowa S31—Hansen v. Dali, 
263 N.W. 530, 220 Iowa 817—Peter¬ 
sen V. Detwiller, 255 N.W. 529, 218 
Iowa 418—Brown v. Martin, '248 
N.W. 368, 216 Iowa 1272. 

N'T.—Metcalf v. Reynolds, 195 NE. 
681, 267 N.T. 52, reargument denied 
198 N.E. 372, 2'68 N.T. 495, Con¬ 
necticut statute. 

Tenn.—^Fly v. Swink, 69 S.W.2d 902, 
17 TennApp. 627, Texas statute. 
Tex.—^Wright v. Carey, Civ.App., 169 
S-W 2d 749—Mims v Seltzer, Civ. 
App., 143 S.'\Y.2d 973, error dis¬ 
missed—^Dinn V. Nored, Civ.App., 
133 SW.2d 234, error dismissed, 
judgment correct—^Hamilton v. 
Perry, Civ.App., 109 S.W.2d 1142— 
Pfeiffer v. Green, Civ.App., 102 S. 
W.2d 1077. 

43. Ga.—Lee v. Lott, 177 S.E. 92, 50 
Ga.App. 39, followed in Lee v. 
Moore, 177 S E. 97, 50 Ga.App. 49, 
South Carolina statute. 

Okl.—Gill V. Hayes, 108 P.2d 117, 188 
Okl. 434, New Mexico statute. 

Tex.—^McMillian v. Sims, Civ.App., 
112 S.'W.2d '793, error granted— 
Hamilton v. Perry, Civ.App., 109 
SW.2d 1142. 

44. U.S.—Russell v. Turner, C.C.A 
Iowa, 148 P.2d 562. 

Iowa—Harvey v. Clark, 6 N-W.^d 
144, 232 Iowa 729, 143 A.L.R. 1141 
—Peter v. Thomas. 2 N.W.2d 643, 
231 Iowa 985—Crowell v. Demo, 1 
N.W.2d 93, 231 Iowa 228—Roberts 
V. Koons, 296 N.W. 811, 230 Iowa 
92—Mescher v. Brogan, 272 N.W. 
645, 223 Iowa '573—Popham v. Case. 
271 N.W. 226, 223 Iowa 62— 

Wright V. Mahaffa. 270 N.W. 40? 
222 Iowa 872. 

45. Ind.—^Albert McGann Securities 


Co. V. Coen. 48 N.E.2d 58. 114 Ind 
App. 60, dissenting opinion 4S N.E. 
2d 1000. 114 Ind.App. 60. 

Iowa.—^IMescher v. Brogan, 272 N.W. 
615, 223 Iowa 573. 

46, low’a.—Peter v. Thomas, 2 NW. 
2d 643, 231 Iowa 9S5—Crowell v 
Demo, 1 N.W.2d 93, 231 Iowa 228— 
Roberts v. Koons, 29-6 N.W. Sll. 230 
Iowa 92—Fraser v. Brannigan, 293 
N.W. 50, 228 Iowa 572. 

Tex—^Scott V. Gardner, 156 S.W.2d 
513, 137 Tex. 628, 141 A.L.R. 50. 
**The operator of a motor vehicle 
may have nothing but love and kind¬ 
ness and the utmost regard for the 
guests in his car, yet his conduct 
in the operation of his car be such 
aa to warrant the implication of an 
utter lack of care, and to manifest 
an indifference to the safety or lives 
of his guests, and to indicate a heed¬ 
less disregard for consequences,*'— 
Mescher v. Brogan, 272 N.W. 645, 
650, 223 Iowa 573. 

iDrnnkenness which has not made 
the owner or operator of an automo¬ 
bile unconscious or entirely helpless 
does not absolve him from liability 
for injury to his guest when acci¬ 
dent and injury are caused by own¬ 
er’s or operator’s acts or conduct 
which, if he were sober, would evince 
a heedlessness or reckless disregard 
of rights of others or of conscious 
indifference within meaning of guest 
statute.—Scott v. Gardner, 156 S-W. 
2d 513, 137 Tex. 628, 141 A.L.R. 50. 

47. Iowa.—^Neessen v. Armstrong, 
239 N.W. 56, 213 Iowa 378. 

48. Tex.—^Bowman v. Puckett, 188 S. 
W.2d 571, 144 Tex. 125—Row^an v. 
Allen, 134 S.W.2d 1022, 0.34 Tex. 
215—Wood V. Orts, Civ.App., 1S2 S. 
W.2d 139, error granted—Raub v. 
Rowe, Civ.App., 119 S.W.2d 190, 
error refused, and followed in 
Rowe V. Rowe, 119 S.W.2d 194— 
Hamilton v. Perry, Civ.App., 109 
S.W.2d 1142—-Scott V, Gardner, Civ. 
App., 106 S.W.2d 1109, error dis¬ 
missed—Glassman v. Feldman, Civ. I 


App., 106 S.W.2d 721—^Napier v. 
Mooneyham, Civ.App., 94 S.W.2d 
564, error dismissed. 

Comparison with duty to licensee or 
trespasser 

The duty owed by owner or opera¬ 
tor of motor vehicle to a gratuitous 
guest is practically the same as that 
owed by owner of realty used for 
private purposes to a mere licensee, 
and is sul>stantially the same as the 
owner’s liability to a trespasser or 
mere licensee.—Thomas v Southern 
Lumber Co., Tex.Civ.App, 181 S.W.2d 
111 . 

49. Iowa.—Mescher v. Brogan, 272 
N.W. 645, 223 Iowa 573. 

Tex.—^^layer v. Johnson, Civ.App, 
148 S.W.2d 454, error dismissed, 
judgment correct.—Mims v. Seltzer, 
Civ.App., 143 S.W.2d 973, error dis¬ 
missed—^Linn v. Nored, Civ.App., 
133 S.W.2d 234, error dismissed, 
judgment correct—McMillian v. 
Sims, Civ.App., 112 S.W.2d 793, er¬ 
ror granted. 

50. Ark.—Splawn v. Wright, 128 S. 
W.2d 248, 198 Ark. 197. 

Cal—'Spencer v. Scott, 102 P.2d 554, 
39 Cal.App.2d 109—Hoffart v- 
Southern Pac. Co., 92 P.2d 436, 33 
Cal.App.2d 591—Stacey v. Hayes, 
88 P.2d 165. 31 Cal.App.2d 422— 
Haas V. Jones, 85 P.2d 679, 29 Cal. 
App.2d 650—Hagglund v. Nelson, 
73 P.2d 2'65, 23 Cal.App 2d 348— 
Jones V. Hathway, 70 P.2d 681, 22 
Cal.App.2d 316—Hall v. Mazzei, 57 
P.2d 948, 14 Cal.App.2d 48. 

Del.—Biddle v. Boyd, 199 A. 479, 9 W- 
TY-Harr. 346. 

Fla.—Koger v. Hollahan, 198 So. 685, 
144 Fla. 779, 131 A.L.R. 886. 

Ill.—Gardner v. Kelly, 31 N.E.2d 278, 
308 llLApp. 6. 

Ind.—Sheets v. Stalcup, 13 N.E.2d 
346, 105 Ind.App. 66. 

Iowa.—^Brown v. Martin, '248 N.W. 
368, 216 Iowa 1272—^Hart v. Hink- 
ley, 247 N.W. 258, 215 Iowa 915. 
Mich.—Sherman v. David. 292 N.W. 
464, 293 Mich, 489—^Breckenridge v. 
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ticular happening must be considered and weighed 
in connection with all the other circumstances, 
and in arriving at such decision the conseq^iences 
of one^s conduct as well as the conduct itself may¬ 
be determining factors,52 although it has also been 
held that the happening of the accident in itself does 
not establish the statutory misconduct.®^ Violation 
of a statute governing the operation of motor vehi¬ 
cles does not of itself constitute willful or wanton 
misconduct®^ or gross negligence,®5 but it may be 


considered in determining whether there was gross 
negligence.®® Also, where the operator has been 
guilty of several acts of simple negligence, they may 
be considered together and found on the whole to 
constitute gross negligence.®'^ 

§ 399(5). - Persons within Guest Stat¬ 

utes 

a. In general 


Arms, 272 N.W. 716, 27D Mich. 384 
—Rowe V. Vander Kolk, ‘270 N.W. 
788. 278 Mich. 564. 

Neb.—Landrum v. Roddy, 12 N.W.2d 
82, 143 Neb. 934, 149 A L.R 1041— 
Fairman v. Cook, 8 N.W 2d 31S, 142 
Neb. 893—Munsell v. Gardner, 285 
N.W. 555. 13'6 Neb. 214—Johnk v. 
■Scanlon, 285 N.W. 488, 136 Neb. 
187—Black v. Neill, 279 N.W. 471, 
134 Neb. 764—^Kovar r. Beckius, 
1275 NW. 670, 133 Neb 487—Lemon 
V. Hoffmark, 272 N.W. 214, 132 
Neb. 421—^Heesacker v. Bosted, 267 
N.W. 177, 131 Neb. 42—Sterns v. 
Hellericli, 264 N.W. 677, 130 Neb. 
251—Sheehy v. Abboud, 253 N.W. 
683, 126 Neb. 554—Swengil v. Mar¬ 
tin, 252 NW. 207, 125 Neb. 74'5— 
Gilbert v. Bryant. 251 N.W 823, 
125 Neb. 731—^Morris v. Erskine, 
•248 N.W. 96, 124 Neb. 754. 

Or.—Ross V. Hayes, 157 P.2d 517, 176 
Or. 225, 158 A L.R. 452—Willough¬ 
by V. Driscoll, 120 P.2d 76S, 168 
Or. 1187, reheard 121 P 2d 917, 168 
Or. 187—^Herzog v. Mittleman, 6'5 
P2d 384, 155 Or. '624, 109 A.L R 
662—^Storm v. Thompson, 64 P.2d 
1309, 15'5 Or. 686. 

Tex—Bowman v. Puckett, 188 S-W. 

2d 571, 144 Tex. 125. 

Vt.—^ICerm v Coates, 28 A.2d 382, 112 
Vt. 466—Hastings v. Murray, 20 A. 
2d 107, 112 Vt. 37—Kelley v. An¬ 
thony, 8 A.2d 641, 110 Vt. 490— 
Powers V. Lackey, 1 A.2d 693, 109 
Vt. 505—^Hall V. Royce, 192 A. 193, 
109 Vt. 99. 

Va.—Masters v. Cardi, 42 S.E.2d 203, 
186 Va. 261. 

“Any definition or attempted dis¬ 
section of the phrase [willful or 
wanton misconduct] is only relative, 
not determinative or exclusive, and 
slig-ht differences in facts produce 
different results . . . and each 

case in which the issue is raised 
must be decided on its own particu¬ 
lar facts.”—Rogers v. Merritt, 12 N. 
W.2d 422, 424, 307 Mich. 45D—Greimel 
V. Fischer. 8 N.W.2d 906, 907, 30-5 
Mich. 45. 

Clrctunstauces affecting detenmna. 
tlon 

(1) Driving on country road on 
moonlight night without having 
headlights lUuminated, standing 
alone, is not willful misconduct au¬ 


thorizing recovery under guest stat¬ 
ute, but may form one element of 
willful misconduct where comT)ined 
with other circumstances —^I’elersen 
V. Petersen, '67 P.2d 759, 20 Cal.App. 
2d 680. 

(2) With respect to host's liability 
to injured guests for willful miscon¬ 
duct, while presence of driver’s fami¬ 
ly or friends in automobile is a fact 
to be considered in determining driv¬ 
er’s state of mind, it is not conclu¬ 
sive.—^Van Fleet v. Heyler, 125 P.2d 
586, 51 Cal.App 2d 719. 

(3) Excessive speed of automobile, 
warnings of passengers therein, and 
driver’s refusal to heed such warn¬ 
ings, may be considered in determin¬ 
ing 'Whether driver 'was guilty of 
willful or wanton misconduct ren¬ 
dering him liable for injuries to 
guest passenger, although insuHicient 
as individual factual elements to 
charge driver with such misconduct. 
—Greimel v. Fischer, 8 N.W.2d 906, 
305 Mich. 45. 

(4) Condition of visibility is a 
circumstance to be considered in de¬ 
termining whether a motorist is guil¬ 
ty of gross negligence.—^Powers v. 
Lackey, 1 A.2d 693, 109. Vt. 505. 

Guest’s intoxicatiou 

Intoxication of a passenger may 
produce circumstances which may af¬ 
fect the nature of care required by 
a host, but such fact does not af¬ 
fect the degree of responsibility fixed 
on the host by the automobile guest 
statute.—Linn v. Nored, Tex.Civ. 
App., 133 S.W.2d 234, error dis¬ 
missed, judgment correct. 

51. Cal.—^Rawlins v. Lory, 111 P.2d 

973, 44 Cal.App.2d 20, 

Neb —Komma v ICreifels, 14 N.W.2d 

691, 144 Neb. 745. 

N.D.—Rubbelke v. Jacobsen, 268 N.W. 

675, 66 N.D. 720. 

booking beyond immediate clrcum- 
stauces 

(1) In determining whether a mo¬ 
torist has been guilty of wanton or 
willful misconduct within meaning 
of automobile guest statute, courts 
will consider the course of conduct 
involved and do not confine their in¬ 
quiry to occurrences at immediate 
time and place of accident. 
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Ind.—Pierce y. Clemens, 46 NE.2d 
836, 113 Ind.App 65. 

Neb.—Larson v. ‘Storm, 289 N.W. 792 
137 Nob. 420. 

Ohio.—Major v. Liggett, *50 N.E.'2d 
795, 72 Ohio App. 71. 

(2) So, in determining whether 
driver of automobile was guilty of 
Willful and wanton misconduct, jury 
could properly consider liis reckless 
state of mind and his persistently 
reckless course of conduct during the 
trip to the point of the accident.— 
Rogers V. Merritt, 12 N.W.2d 422, 307 
Mich. 459. 

52. Fla.—Cormier v. Williams, 4 So 
2d ‘525, 48 Fla. 201. 

53. Iowa.—^Duncan v. Lowe, 268 N. 
W. 10, 221 Iowa 1278. 

54. U.S.—HufCman v. Buckingham 
Transp. Co. of Colorado, C.C.A. 
Wyo., 08 F.2d 916. 

Cal.—Meek v. Fowler, 45 P.2d 194, 3 
Cal.2d 420—Stewart v Kelly, 1'55 P 
2d 850, 68 Cal.App 2d 12-2—^Hastings 

V. Serleto, 143 P.2d 956, 61 Cal.App 
2d '672—Woodson v. Everson, 142 
P.2d 338, 61 CalApp.2d 204—Rob¬ 
ertson V. Brown, 99 P.2d 288, 37 
Cal App,2d 189—Prancescom v Bel- 
luomini, 83 P.2d 298, 28 Cal.App.2d 
701—Gimiiiez v. Rissen, 55 P.2d 
292, 12 Cal.App.2d 152, modified on 
other grounds 56 P.2d 299, 12 Cal. 
App 2d 152—Browne v. Fernandez, 
36 P.2d 122, 140 Cal App. 6S9. 

Ind.—Becker v. Strater, App., 72 N.E. 
2d 680. 

Mich.—^Wyma v. Van Anrooy, 244 N. 

W. 478, 260 Mich. 295. 

Ohio.—'Schulz V Fible, 48 N.E.'2d 

899, 71 Ohio App. 353—Haacke v. 
Lease, App., 41 N.B.2d 590—McCoy 

V. Faulkenberg, 4 N.E.2d 281, 53 
Ohio App. 98. 

55. U.S.—Huffman v. Buckingham 
Transp. Co. of Colorado, C.C.A. 
Wyo. 98 P.2d 916. 

Ga.—Hopkins v. Sipe, 199 S.B. 246, 
S8 Ga.App. 511. 

Mich.—^Wyma v. Van Anrooy, 244 N. 

W. 478. 260 Mich. 295 

56. Va.—Masters v. Cardi, 42 S.E.2d 
203, 186 Va. 261. 

57. Va—Masters v. Cardi, supra. 
Rule held Inapplicable 

Va—Austin v. Austin, 43 S.E.2d 31, 
186 Va. 382. 
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b. Consideration or benefit removing* 

passenger from guest category 

c. Infants; family relationship 

d. Position in or on vehicle; injury dur¬ 

ing ride 

a. In Greneral 

A guest, within the meaning of automobile guest 
statutes, IS one who takes a ride in a motor vehicle 
driven by another person, merely for his own pleasure or 
on his own business, and without making any return or 
conferring any benefit on the operator thereof; and the 
determination of whether a particular person is a guest 
depends on all the circumstances. 

In determining what persons are guests within 
the meaning of a guest statute, the statute should 
not be extended beyond the correction of the evils 
which induced its enactment 8 and the court 
should consider not only the ordinarily accepted 
meaning of the words employed therein, but also 
such interpretation as may have been applied to 


such words under the common law or under sim¬ 
ilar statutes.59 Generally speaking, within the 
meaning of such statutes, a guest is one who takes 
a ride in a car driven by another person, merely for 
his ov.m pleasure or on his own business, and with¬ 
out making an 3 ' return or conferring an}^ benefit on 
the operator thereof one -who is carried in an 
automobile gratuitously, that is, one who gives no 
compensation for the carriage.®^ 

The term imports that the person riding in a 
motor vehicle is the recipient of the hospitality 
of the owner or driver,62 and has accordingly been 
defined as one who is invited either directly or by 
implication to enjoy the hospitality of the driver 
of a motor vehicle, who accepts such hospitality and 
takes a ride either for his own pleasure or on his 
business, vrithout making any return to, or confer¬ 
ring any benefit on, the driver other than the mere 
pleasure of his company.88 Since the absence of 


58. Ark.—Arkansas Valley Co-op. 
Rural Electric Co. v. Elkins, 141 S. 
W.2d 538, 200 Ark. 883. 

Cal.—McCann v. Hoffman, 70 P.2d 
909, 9 Cal.2d 279. 

Fla.—^Peery v. Mershion, 5 So.2d 694, 
149 Fla. 351. 

Iowa.—Thuente v. Hart Motors, 15 N. 

W.2d 622, 234 Iowa 1294. 

Tenn—Churaley v. Anderton, 103 S. 
W,2d 331, 20 Tenn.App. 621, Michi- 
g-an statute. 

59. Ohio.—^Dorn v. Village of North 
Olmsted, 14 N.E 2d 11, 133 Ohio St. 
375. 

Wash.—Finn v. Drtina, 194 P.2d 347. 

60. U.S.—George v. Stanfield, D.C- 
Idaho, 33 F.Supp. 486. 

Del.—Elliott V. Camper, 194 A. 130, 
8 W.W.Harr. 504. 

Mich.—Langford v. Rogers, 2'70 N. 

W. 692, 278 Mich. 310. 

Ohio.—Beer v. Beer, 3 N.E 2d 702, 52 
Ohio App. 276. 

Or.—^Albrecht v. Safeway Stores, 80 
P.2d 62, 159 Or. 331. 

Similar statement 

The word "guest" within meaning 
of automobile guest statute denotes 
one whom the owner or possessor of 
an automobile or other vehicle invites 
or permits to ride with him without 
any financial return except such 
slight benefits as is customary to ex¬ 
tend as part of the ordinary courte¬ 
sies of the road. 

U.S.—Mayer v. Puryear, C.C.A.Va., 
115 F.2d 675, 679. 

Kan.—Elliott v. Behner, 73 P.2d 1116, 
1119, 146 Kan. 827. 

Neb.—McCown v. Schram, 298 N.W. 
681, 682, 139 Neb. 738, Kansas stat¬ 
ute. 

61. Cal.—^Humphreys v. San Fran¬ 
cisco Area Council, Boy Scouts of 
America, 139 P.2d 941, 22 Cal.2d 436 
—McCann v. Hoffman, 70 P.2d 909, 
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9 Cal. 2d 279—^Frankenstein v. 
House, 107 P.2d 624, 41 Cal.App.2d 
813. 

Ill.—Miller v. Miller, 69 N.E.2d S7S, 
395 Ill. 273. 

Mich,—Thomas v. Currier Lumber 
Co., 277 K.W. 857, 283 Mich. 134. 
Tex.—Lmn v. Nored, Civ.App , 133 
S.W.2d 234. 

Wash.—^Pinn v. Drtina, 194 P.2d 347 
—Pence v. Berry, 125 P.2d 645, 13 
Wash.2d 564. 

‘‘Guest” distinguished, from “passen¬ 
ger” 

(1) The designations "passenger" 
and "guest" have been adopted for 
the purpose of distinguishing a per¬ 
son who has given compensation 
from one carried gratuitously within 
meaning of automobile guest stat- 
ute- 

Cal.—^Kruzie v. Sanders, 143 P.2d 704, 
23 Cal.2d 237—Humphreys v. San 
Francisco Area Council, Boy Scouts 
of America, 139 P,2d 941, 22 Cal.2d 
436. 

Ill.—Miller V. Miller, 69 N.B.2d 878, 
395 Ill. 273. 

Ohio.—Dorn v. Village of North Olm¬ 
sted, 14 N.E.2d 11, 133 Ohio St. 
375. 

Or.—Melcher v. Adams, 146 P.2d 354, 
174 Or. 75. 

(2) A "guest" is one who takes a 
ride for his own pleasure or on his 
own business without making any re¬ 
turn to, or conferring any benefit on, 
the driver of the car; but one who is 
rendering value received, m whatso¬ 
ever amount, and who gives such 
recompense for the ride as may be 
regarded as compensation therefor, 
that is to say, a return which may 
make worth while the giving of the 
ride, is a mere passenger and not a 
guest,—Jenkins v. National Paint & 
varnish Co., 61 P-2d 780, 17 Cal.App. 
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2d 161—^Parrett v. Carothers, 53 P.2d 
1023, 11 Cal.App.2d 222. 

(J) Passenger as meaning occu¬ 
pant of car generally see supra § 397. 

62. U.S.—George v. Stanfield, D.C. 

Idaho, 33 F.Supp. 486. 

Conn.—Glcdhill v. Connecticut Co., 
1S3 A. 379. 121 Conn. 102. 

Ill.—Connett v. Winget, 30 N.E.2d 1, 
374 Ill 531, mandate conformed to 
34 N.E 2d 878, 310 Ill.App. 533. 
Ind.—Fuller v. Thrun, 31 N.E.2d 670, 
109 Ind.App. 407. 

Or.—^Albrecht v. Safeway Stores, 80 
P.2d 62, 159 Or. 331. 

Tex.—Linn v. Nored, Civ.App., 133 
S.W.2d 234, error dismissed, Judg¬ 
ment correct. 

Owner as guest 

(1) The owner of an automobile 
riding therein while it is being driven 
by another gratuitously cannot ordi¬ 
narily be considered the guest of the 
driver.—Gledhill v. Connecticut Co., 
183 A. 379, 121 Conn. 102. 

(2) The rule is otherwise, however, 
where a bailment has been created 
under which the owner has, for the 
time being, relinquished the inci¬ 
dents of ownership, and particularly 
the right to control the automobile. 
—^Harper v. Harper, 34 S.E.'2d 18*5, 
225 N.C. 260. 

63. Cal—^Carey v. City of Oakland, 
112 P.2d 714, 717, 44 Cal.App.2d 503 
—Piercy v. Zeiss, 47 P.2d 818, 819, 
820, 8 Cal.App.2d 595—Sumner v. 
Edmunds. 21 P.2d 159, 163, 130 Cal. 
App. 770—Craw^ford v. Poster, 293 
P. 841. 842, 110 Cal.App, 81. 

Ill.—^Miller v. Miller, 69 N.E 2d 878, 
882, 395 Ill. 273. 

Ind.—^F*uller v. Thrun, 31 N.E 2d 670, 
672, 109 Ind.App. 407. 

Nev.—Nyberg v. Kirby, 188 P 2d 1006, 
1014, rehearing denied 193 P.2d 850. 
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consideration for the transportation is the essence 
of the host and guest relationship, it follows that 
the relationship arises without any contract between 
the parties.®4 Although the term as used in some 
statutes is broad enough to include both invited and 
permissive guests, often referred to as licensees,®® 
the relationship of guest and host ordinarily con¬ 
templates both an invitation on the part of the own¬ 
er and an acceptance on the part of the guest,®® 
followed by an overt act which manifests an intent 


to proceed with the journey ;®7 hence it follows that 
one forced against his will to ride with another can¬ 
not be said to be riding as a guest,®8 and, although 
there is authority to the contrary,®^ the same has 
been said to be true of one mentally incapable of 
accepting an invitation.^O 

Whether or not a particular person riding in an¬ 
other’s car is a guest within a guest statute depends 
on the circumstances of the particular case.*^! 


Ohio.—^Dorn v. Village of North Olm¬ 
sted, 14 N.B.2d 11, 14, 133 Ohio St. 
375—Kilgore v. U-Drive-It Co., 
App, 79 N.E.2d 785, 786, affirmed 
79 NE2d 90S, ]49 Ohio St. 505— 
Dougherty v. Hall, 46 N.E.2d 608, 
610, 70 Ohio App. 163—Delk v. 

Toung, App., 36 N.E 2d 969, 972— 
Bailey v. Neale, 25 N.E 2d 310, 312, 
63 Ohio App, 62—^Voekl v. Latin, 16 
N.E2d 519, 523. 68 Ohio App. 245— 
Beer v. Beer. 3 N.E.2d 702, 703, 52 
Ohio App. 276. 

Pa.—O'Hagan v. Byron, 33 A. 2d 779, 
781, 153 Pa Super. 372, Ohio statute. 

64. Tex.—^Linn v. Nored, Civ App., 
133 S.W.2d 234, error dismissed, 
judgment correct. 

65. Ala.—'Corpus Juris cited in 

Pickett V. Matthews, 192 So. 261, 
263, 238 Ala. 542 

Ark—Tilghman v. Rightor, 199 S W. 
2d 943, 211 Ark. 229—Ward v. 
George, 112 SW.2d 30, 195 Ark. 
216. 

Duty and liability to licensees apart 
from guest statute see infra § 400. 
A self-invited guest is within the 
statute.—Redwing v. Moncravie, 21 P. 
2d 986, 131 Cal.App, 569. 

66. Cal.—Rocha v. Hulen, 44 P.2d 
478, 6 Cal.App.2d 245. 

Ind.—^Fuller v. Thrun, 31 N.E.2d 670, 
109 Ind.App. 407. 

Right to choose passengers 

Implicit in the statute is the right 
of the owner or operator to choose 
his own passengers.—Elliott v. Beh- 
ifer, 73 P.2d 1116, 146 Kan. 827. 
Tobogganist towed by car 
Decedent who was riding on to¬ 
boggan hitched to bobsled attached to 
automobile at implied invitation of 
the owner or operator of the vehicle 
was a guest.—Langford v. Rogers, 
270 N.W. 692, 278 Mich. 310. 

67. Wash.—Taylor v. Taug, 136 P.2d 
176, 17 Wash.2d 533. 

68 . Cal. — ^Rocha v. Hulen, 44 P.2d 
478, 6 Cal.App.2d 245. 

Ind.—Fuller v. Thrun, 31 N.E.2d 670, 
109 Ind.App. 407. 

Protest as affecting guest status 
When plaintiff accepted a ride with 
automobile host she became a guest 
for the entire Journey, and request 
that host stop automobile and let 
guest out did not terminate the re¬ 


lation so as to render host liable for 
injuries without proof of an intention 
to injure guest.—Taylor v. Taug, 136 
P.2d 176, 17 Wash.2d 533. 

Husband’s consent 

Wife could become guest passen¬ 
ger of man other than husband on au¬ 
tomobile tour without husband’s con¬ 
sent within meaning of guest statute. 
—Redwing v. Moncravie, 21 P.2d 986, 
131 Cal.App. 569. 

69. Tex.—Linn v. Nored, Civ.App.. 
133 S.W.2d 234, error dismissed, 
judgment correct. 

Intoxicated person 

Tex.—Linn v. Nored, supra. 

70. Cal.—Rocha v. Hulen, 44 P.2d 
478, 6 Cal App.2d 245. 

Ind.—Puller v. Thrun, 31 N.E. 2d 670, 
109 Ind App. 407. 

71. US.—George v. Stanfield, D.C. 
Idaho, 33 F.Supp. 486. 

Fla—Poery v. Mershon, 5 So.2d 694, 
149 Pla. 351. 

Ill.—Miller V. Miller, 69 N.E.2d 878, 
395 Ill. 273. 

Mich.—Herman v. Metal Office Fur¬ 
niture Co„ 26 N.W.2d 752, 317 Mich. 
185—Monison v. McCoy, 256 N.W. 
49, 266 Mich. 693. 

Neb.—Hansen v. Lawrence, 30 N.W. 
2d 63, 149 Neb. 26—Van Auker v. 
Steckley’s Hybrid Seed Corn Co., 8 
N.W.2d 451, 143 Neb. 24. 

Held gueet 

(1) Generally. 

Cal.—Crawford v. Herzog, 40 P.2d 
954, 3 Cal.App,2d 705. 

Iowa.—Phillips V. Briggs, 245 N.W. 
720, 215 Iowa 461. 

Ohio.—^Workman v. Thompson, 47 N. 
E.2d 996, 141 Ohio St. 287. 

(2) Passenger in automobile was a 
guest, notwithstanding passenger did 
not solicit ride, but was asked to 
ride because driver did not wish to 
ride alone, or passenger borrowed 
flashlight from driver with which to 
study while riding.—^Armacost v. 
Wilberg, 42 P.2d 393, 4 Cal.App.2d 
685. 

(3) One who entered automobile 
being driven by garage employee for 
purpose of going to second floor to 
obtain package which she had left 
in a parked automobile was a guest 
within automobile guest statute, so 
as to be barred from recovering from 
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garage owner for injuries sustained 
when automobile crasned into wall, in 
absence of showing of willful or wan¬ 
ton misconduct on employee’s part— 
Kilgore v. U-Drive-It Co., 79 N.E.2d 
90S, 149 Ohio St. 505. 

(4) Where it appeared that marital 
community residing In Aberdeen 
owned two automobiles, that wife and 
a school teacher desired to attend 
football game at Tacoma, that they 
agreed that wife would accompany 
teacher, who was to procure a driver, 
in one of the automobiles as far as 
Olympia where the wife would join 
her husband and accompany him to 
the game, and that teacher was to ac¬ 
company other automobile and driver 
from Olympia to Tacoma and from 
Tacoma to Aberdeen, the teacher was 
an “invited guest without payment 
for transportation.’’—Puller v. Tuck¬ 
er, 103 P.2d 1086, 4 Wash 2d 426. 
Held not guest 

(1) Generally. 

Cal—^Weddle v. Loges, 125 P.2d 914, 
52 Cal.App,2d 115. 

Mich.—Thomas v. Currier Lumber 
Co., 277 N.W. 857, 283 Mich. 134. 
Neb.—^Van Auker v. Steckley’s Hy¬ 
brid Seed Corn Co., 8 N.W.2d 451, 
143 Neb. 24. 

Or—^Haas v. Bates, 47 P.2d 243, 150 
Or. 592. 

(2) Where defendant furnished 
truck and driver for scrap drive to 
aid war effort, and plaintiff and oth¬ 
ers furnished physical labor in load¬ 
ing and unloading truck, plaintiff was 
not guest within meaning of guest 
statute requiring showing of reck¬ 
lessness to recover for injuries sus¬ 
tained while riding on truck.— 
Thuente v. Hart Motors, 16 N.W.2d 
622, 234 Iowa 1294. 

(3) Automobile occupant injured 
in accident which occurred while oc¬ 
cupant and motorist were returning 
from club where they had gone to en¬ 
list active friendship of automobile 
dealer in procuring delivery of new 
automobile which motorist had sold 
to occupant, was not guest.—Chumley 
v. Anderton, 103 S W.2d 331, 20 Tenn. 
App. 621, Michigan statute. 

(4) Where automobile owner invit- . 
ed friend to ride with him rather 
than in friend’s automobile to permit 
discussion of efforts of friend to se- 



60 C.J.S. 

The limited exemption from liability afforded by 
a guest statute is not confined to the host or person 
extending the invitation, but operates in favor of 
any person operating the automobile in his behalf.72 
A person occupying the status of guest toward the 
owner of the car may, while driving the car, be¬ 
come the agent of the owner so as to be entitled to 
the exemptions accorded a host under the guest stat¬ 
ute, with respect to his liability to another guest 
in the car.^S 

Invitee of one other than ozuner, employer^ or 
other person to he charged. Where one is operat¬ 
ing a motor vehicle as the agent or employee of the 
owner, who is not present in the vehicle, and such 
operator, acting outside the scope of his actual, im¬ 
plied, or ostensible authority, or contrary to in¬ 
structions, invites or permits a passenger to ride in 
the vehicle, the passenger is not a guest within the 
operation of a guest statute.'^'* 


§ 399(5) 

b. Consideration or Benefit Removing Passen¬ 
ger from Guest Category 

A passenger transported in a motor vehicle is not 
a guest within the statutes where he is a passenger for 
hire; and in determining whether there has been such 
compensation it is necessary to consider the nature of 
the benefit or advantage derived from the transportation. 

By definition, as well as by express statutory 
provision in some instances, a person transported 
in an automobile is not a guest within the statutes 
where he is a passenger for hire,*^® as where he*'® 
or someone in his behalf"'^ pays or agrees to pay 
for the transportation in cash or its equivalent. 
In order to keep the person transported from be¬ 
ing a gratuitous guest, it is not necessary that he 
should have paid or agreed to pay directly for his 
transportation"^ or be a “passenger for hire’* in the 
legal sense of the term;''9 and the payment or 
compensation which the carrier derives from the 
undertaking need not consist of cash or its equiv¬ 
alent, but may consist of some other substantial 
benefit, recompense, or return making it worth 
while for him to furnish the ride.^^ 
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cure retention of postmastership by 
owner’s brother, which efforts were 
admittedly of financial benefit to own¬ 
er, friend was not a guest.—Elkins v. 
Foster, Tex.Civ.App., 101 S.'W.2d 294, 
error dismissed. 

72. Pa.—Randall v. Stager, 49 A.2d 
689, 355 Pa 352, Ohio statute. 

73. Or.—^Herzog v. Mittleman, 65 P- 
2d 384, 155 Or. 624, 109 A.L.R. 662. 

74. N.D.—Bentley v. Oldetyme Dis¬ 
tillers, 289 N.W. 92, 69 N.D. 587. 

75. Cal.—Fairman v. Mors, 130 P.2d 
448, 55 Cal.App.2d 216—^Redwing v. 
Moncravie, 21 P.2d 986, 131 Cal. 
App. 569. 

N.C.—Hale v. Hale. 13 S.E.2d 221. 

219 N'C. 191, Virginia statute. 
Pa.—O’Hagan v. Byron, 33 A.2d 779. 
153 Pa.Super. 372. 

Vt.—Russell V. Pilgrer, 37 A.2d 403. 
113 Vt. 537. 

Wash.—Finn v. Drtina, 194 P.2d 347 
—Engel V. Interstate Transit Co., 
115 P.2d 681, 9 Wash.2d 590— 

Scholz V. Leuer, 109 P.2d 294, 7 
Wash.2d 76. 

Necessity for carrier’s license 

An automobile driver is not re¬ 
quired to be a licensed public carrier 
to receive “payment for transporta¬ 
tion” contemplated by guest statute 
so as to be exempt from liabilities 
for injuries to guests.—Coerver v. 
Haab, 161 P.2d 194, 23 Wash.2d 481, 
161 A.L.R. 909. 

76. U.S.—George v. Stanfield, D.C. 
Idaho, 33 F.Supp 486. 

Ark.—Ward v. George, 112 S.W.2d 30, 
195 Ark. 216. 

Cal.—^Whitechat v. Guyette, 122 P.2d 


47, 19 Cal.2d 428, prior opinion 115 I 
P.2d 814. I 

Fla.—Cormier v. Williams, 4 So 2d i 
525, 14S Fla. 201. I 

Ho.—Dennis v. Wood, 211 S.W.2d 470. ! 
Ohio.—Fay V. Thrasher, 66 N.E.2d 
236, 77 Ohio St. 179—Hiller v. Fair- 
ley. 48 N.E.2d 217, 141 Ohio St. 327 
—Sprenger v. Braker, 49 N.E.2d 
958, 71 Ohio App. 349—Bailey v. 
Neale, 25 N.E.2d 310, 63 Ohio App. 
62. 

Or.—^Albrecht v. Safeway Stores, SO 
P.2d 62, 159 Or. 331. 

AmoiuLt 

Under a statute providing that no 
person transported by a motorist as 
his guest without “payment” for such 
transportation shall have a cause of 
action against the motorist except 
under certain conditions, all that is 
needed to take an occupant of an au¬ 
tomobile out of the category as a 
“guest” is payment, and the amount 
of money or other thing constituting 
payment need not compensate or be 
given as hire of the driver and auto¬ 
mobile.—Teders v. Rothermel, 286 N. 
W. 353, 205 Minn. 470, Florida stat¬ 
ute. 

Side trip 

One injured while being transport¬ 
ed to his home in automobile, owned 
and operated by another, for com¬ 
pensation fixed by long standing con¬ 
tract between them for such passen¬ 
ger’s transportation between his 
home and place of employment, was 
not operator’s “guest,” although ac¬ 
cident occurred during return trip 
from farm, to which parties had gone 
for operator's own purpose without 
payment of additional compensation 
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by passenger.—Dougherty v. Hall, 45. 
N.E.2d 60S, 70 Ohio App. 163. 

77. U.S.—George v. Stanfield, D.C. 

Idaho, 33 F.Supp. 486. 

Mich.—McGuire v. Armstrong, 255 N. 

W. 745, 268 Mich. 152. 

Ohio.—Sprenger v. Braker, 49 N.E.2d 
95S, 71 Ohio App. 349. 

Or.—^Albrecht v. Safeway Stores, 80 
P.2d 62, 159 Or. 331. 

Payment for class 

If the driver is paid to transport 
a certain class of passengers, then 
each member of that class is thereby 
removed from the categoiy of guest, 
although actual payment is not made 
by the individual passenger.—Smith 
v. Fall River Joint Union High 
School, 5 P.2d 930, 118 Cal.App. 673. 
7a Conn.—Bree v. Lamb, 178 A. 919, 
120 Conn. 1—Russell v. Parlee, 163 
A. 404, 115 Conn. 687, 

N.T.—Smith V. Clute, 14 N.E.2d 455, 
277 N-Y. 407, reargument denied 
16 N.E.2d 118, 278 N.Y. 598, Mon¬ 
tana statute. 

Tex.—Henry v. Henson, Civ.App,, 174 
S.W.2d 270, error refused—John¬ 
son V. Smither, Civ.App., 116 S.W. 
2d 812, error dismissed. 

79. N.Y.—Smith v. Clute. 14 N.E 2d 
455, 277 N.Y. 407, reargument de¬ 
nied 16 N.E.2d 118, 278 N.Y. 598, 
Montana statute. 

80. U.S.—George v. Stanfield, D.C, 
Idaho, 33 F.Supp. 486. 

Cal.—^Kruzie v. Sanders, 143 P.2d 704, 
23 Cal.2d 237—^Walker v. Adamson, 
70 P.2d 914. 9 Cal.2d 287—Carey v. 
City of Oakland, 112 P.2d 714, 44 
Cal.App.2d 503—Duclos v. Tashjian, 

1 90 P.2d 140, 32 Cal.App.2d 444—. 
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In determining whether there has been such com- 
jpensation, it is necessary to consider the nature of 
the benefit or advantage derived from the transac¬ 
tion,and the identity of the person or persons de¬ 
riving such advantage 2 and it is proper to con¬ 
sider not only the specific act of transportation but 
also the general relationship of the parties^S and 


the contract between them, if any.84 in 
rect operation, the undertaking confers a benefit 
only on the person to whom the ride is given, and 
no benefits, other than those incidental to hospi¬ 
tality, companionship, or the like, on the person ex¬ 
tending the invitation, the passenger is a guest with¬ 
in the statute ;S5 hut, if his carriage tends to the 


Jenkins v. National Paint & Var¬ 
nish Co., 61 P.2d ISO, 17 Cal.App.2d 
161—Crawford v. Foster, 293 P. 
S41. 110 CaLApp. 81. 

Del.—Robb v. Ramey Associates, 14 
A.2d 394, 1 Terry 520. 

Ind,—Liberty Mut Ins. Co. v. Stitzle, 
41 N.E.2d 133, 220 Ind. ISO—Ott v. 
Perrin, 03 N.E.2d 163, 116 Ind.App. 
315—Lee Bros. v. Jones, .54 N E.2d 
lOS, 114 Ind.App. 6S8—Albert Mc- 
<3*ann Securities Co. v. Coen, 48 N. 
E.2d 58, 114 IndApp. 60, dissenting 
opinion, 48 N.E 2d 1000, 114 Ind. 
App. 60—Swinncy v. Rolor, 47 N.E. 
2d 846, 113 IndApp. ,367. 

Iowa.—^Clendenning v. Simerman, 263 
N.W. 248, 220 Iowa 739—Knutson v. 
Lurie, 251 N.W. 147, 217 Iowa 192. 
Kan—Srajer v, Schwarlzman, ISS P. 
2d 971. 164 Kan 241—Leonard v. 
Maryland Casualty Co, 146 P.2d 
378, 158 Kan. 263—Elliott v. Beh- 
ner. 73 P,2d 1116, 146 Kan. 827. 
Mich.—Bushouse v. Brom, 298 NW. 
303, 297 Mich. 616—Thomas v. Cur¬ 
rier Lumber Co., 277 N.W. 857, 283 
Mich 134. 

^Neb.—Hansen v. Lawrence, 30 N.W. 
63, 14 9 Neb. 26—Van Aukor v. 
gteckley's Hybrid Seed Corn Co, 8 
K.AV.2d 451, 143 Neb. 24. 

Ncv.—Nyberg v. Kirby, 188 P.2d 1006, 
rehearing denied 193 P.2d 850. 
NT.— Smith V. Clute, 14 N.E.2d 455, 
277 N.Y. 407, reargument denied 
16 N.E 2d 118, 278 N.Y 598, Mon¬ 
tana statute. 

Ohio.—Pay v. Thrasher, 66 N.E.2d 
256, 77 Ohio St. 179—Duncan v. 
Hutchinson, 39 N.E 2d 140, 139 Ohio 
St. 185—^Angel v. Constable, App, 
67 NE,2d 86—Zaso v. De Cola, 51 
N.E.2d 654, 72 Ohio App. 297. 

Or—Luebke v. Hawthorne, 192 P.2d 
990—Melcher v. Adams, 146 P.2d 
354, 174 Or. 75—^Albrecht v. Safe¬ 
way Stores, 80 P.2d 62, 159 Or. 331. 
S.D.—Scotvold V. Scotvold, 298 N.W. 
266, 68 S D. 53—Porsling v. Mickel- 
son, 283 N.W. 169, 66 S.D 366. 
Wash.—Finn v, Drtina, 194 P.2d 347 
—Engel V. Interstate Transit Co., 
115 P.2d 681, 9 Wash 2d 590— 

Scholz V. Leuer, 109 P.2d 294, 7 
Wash.2d 76. 

81. Cal.—^McCann v. Hoffman, 70 P. 
2d 909, 9 Cal.2d 279. 

Ill.—Connett v. Winget, 30 N.E.2d 1. 
374 Ill. 531—Boyd v. Mueller, 50 
N.E 2d 847, 320 Ill App. 303. 

82. U.S.—George v. Stanfield, D.C. 
Idaho, 33 P.Supp 486. 

Ark.—Payne v, Fayetteville Mercan¬ 


tile Co.. 150 S.W.2d 966, 202 Ark. ] 
274—Arkansas Valley Co-op. Rural 
Electric Co. v. Elkins, 141 S W.2d 
538, 200 Ark. 883—Ward v. George, 
112 S.W.2d 30, 195 Ark 216. 

Cal.—McCann v. Ploffman, 70 P.2d 
909, 9 Cal.2d 279. 

Ill.—Miller V. Miller, 69 N.E.2d 878, 
395 Ill. 273—Connett v. Wmget, 30 
N.E 2d 1, 374 Ill. 531, mandate con¬ 
formed to 34 N.E.2d 878, 310 Ill. 
App. 533—Boyd v. Mueller, 50 N. 
E.2d 847, 320 III App. 303—Leonard 

V. Stone. 39 N.E.2d 388. 313 IlI.App. 
149, reversed on other grounds 45 
N.E.2d 620, 381 Ill. 343. 

Neb.—^Hansen v. Lawrence, 30 N.W. 
2d 63, 149 Neb. 26—^Van Auker v. 
Steckley's Hybrid Seed Corn Co., 

8 NW.2d 451, 143 Neb. 24. 
Or.^Albrcclit v. Safeway Stores, 80 
P.2d 62. 159 Or. 331. 

Pa.—O’Hagan v. Byron, 33 A.2d 779, 
153 Pa.Super. 372, Ohio statute. 

S.D.—^Porsling v. Mickelson, 283 N. 

W. 169, 66 S.D. 3G6—Schiltz v. Pic- 
ton, 282 N.W. 519, 66 S D 301. 

Wash.—Scholz v, Leuer, 109 I"* 2d 294, 
7 Wash 2d 76. 

83. Conn—^Russell v. Parloe, 163 A. 
404, 115 Conn. 687—Gage v. Chapin 
Motors, Inc, 162 A. 17, 115 Conn. 
54G—Kruy v. Smith, 144 A. 304, 308 
Conn. 62S. 

Fla.—Peery v, Mershon, 5 So.2d 694, 
119 Fla .351. 

Iowa.—Knutson v. Lurie, 251 N.W. 
147, 217 Iowa 192. 

Neb.—Hansen v. Lawrence, 30 NW. 
2d 63, 149 Nob. 26—Van Aukor v. 
Steckley's Hybrid Seed Corn Co., 8 
N.W.2d 451, 143 Neb. 24. 

Pa.—O’Hagan v. Byron, 33 A 2d 779, 
153 Pa Super. 372, Ohio statu to. 
Tenn,—^Hoover v. Harris, 151 S.W,3d 
152, 177 Tenn. 467, Arkansas stat¬ 
ute. 

Joint adventurers are not included 
in guest statute.—Pence v. Berry, 125 
P.2d 645, 13 Wash.2d 564. 

84. Conn.—Gage v. Chapin Motors, 
Inc., 162 A. 17, 115 Conn. 540— 
Kruy V. Smith, 144 A. 304, 108 
Conn. 628. 

Iowa.—Knutson v. Lurie, 251 N.W. 
147, 217 Iowa 192. 

85. U.S.—George v. Stanfield, D.C. 
Idaho, 33 P.Supp. 486. 

Ark.—Payne v. Fayetteville Mercan¬ 
tile Co., 150 S.W.2d 966. 202 Ark. 
274—^Arkansas Valley Co-op. Rural 
Electric Co. v. Elkins, 141 S.W.2d 
538, 200 Ark. 883—^Ward v. George, 
112 S.W.2d 30, 195 Ark. 216. 
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Cal.—McCann v. Hoffman, 70 p.2d 
909, 9 Cal.2d 279—Bummer v. Lib¬ 
erty Laundry Co., 120 P.2d 672, 48 
Cal.App 2d 648, 

Conn.—^Audia v. De Angelis, 185 A. 
78, 121 Conn. 336—Bree v Lamb. 
178 A. 919, 120 Conn. 1—Shiels v! 
Audette, 174 A. 323, 119 Conn. 75 
94 A.L.R. 1206 

Del—Elliott V. Camper, 194 A. 130, 
8 WW.Harr. 504. 

Fla.—^Peery v. Mershon, 5 So.2d 694, 
149 Fla. 351. 

111.—Miller V. Miller, 69 NE.2d 878, 
395 Ill. 273—Connett v. Wmget, 30 
N.E.2d 1, 374 Ill 531, mandate con¬ 
formed to 34 N.E.2d 878, 310 Ill. 
App 533—Boyd v. Mueller, 60 NE 
2d 847, 320 Ill.App. 303—Leonard 
V. Stone, 39 N.E.2d 388, 313 Ill.App 
140, reversed on other grounds 45 
N.E.2d G20. 381 Ill. 343. 

Iowa.—Thuonte v. Hart Motors, 15 
NW2d 632, 204 Iowa 1294. 

Kan—Vognn v. Bigger, 154 P.2d 111, 
169 Kan. 271. 

Mass.—^Drea v. Drea, 198 N.E. 743, 
292 Mass. 477, Connecticut statute. 
Mich.—Herman v. Metal Office Fur¬ 
niture Co., 26 N.W 2d 752, 317 Mich 
185—Bushouse v. Brom, 298 N.W. 
303, 297 Mich. 616—Guiney v. Os¬ 
born, 205 N.W. 264, 295 Mich. 659. 
Nob—T'lanscn v. Lawrence, 30 N.W. 
2d C3, 149 Neb. 26—Van Auker v 
Steckley’s Hybrid Seed Corn Co., 8 
N.W.2d 451, 143 Neb. 21. 

N.y.—Master v. Horowitz, 201 N.Y.'S. 
722, 237 App.Div. 237, affirmed 188 
N.E. 86, 2G2 N.Y. 609, Connecticut 
statute. 

N.C.—Hale v. Hale, 13 S.B.2d 221, 219 
N C. 101, Virginia statute. 

Ohio.—Kilgore v. U-Drive-It Co., 79 
N.PJ 2d 908, 149 Ohio St. 505—Angel 

V. Constable, App., 57 N.E.2d 86. 
Or.—Melcher v. Adams, 14 6 P.2d 354, 

174 Or. 75—^Albrecht v. Safeway 
Stores, 80 P.2d 62, 159 Or. 331- 
Pa.—O’Hagan v. Byron, 33 A.2d 779, 
153 Pa.Super. 372, Ohio statute. 
S.D.—Porsling v. Mickelson, 283 N. 

W. 169, 66 S.D. 366—Schiltz v. Pic- 
ton, 282 N.W. 619, 66 S.D. 301. 

Tenn.—Hoover v. Plarns, 161 S.W.2d 
152, 177 Tenn. 467, Arkansas stat¬ 
ute—Chumley v. Anderton, 103 S. 
W.2d 331, 20 Tenn.App. 621, Michi¬ 
gan statute. 

Tex.—Franzen v. Jason, Civ.App., 166 
S.W.2d 727, error refused. 

Wash.—^Pinn v. Drtina, 194 P.2d 347 
— Scholz V. Leuer, 109 P.2d 294, 7 
Wash.2d 76—Potter v. Juarez, 66 P 
2d 290, 189 Wash. 476 —Lassiter v. 
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promotion of mutual interests <>f both himself and ; -ective or purpose of the owner or operator,^® or 
the owner or operator for their common benefit, or | of his principal, if he is acting for another,®*^ he 
if it is primarily for the attainment of some ob- I is not a guest. 


Shell Oil Co., 62 P.2d 1096, 188 
Wash. 371. 

Sitchhilcer 

Where a person driving along a 
highway picks up a hitchhiker, the 
pleasure derived from the doing of 
such an act of kindness is not a ben¬ 
efit sufficient to be considered com¬ 
pensation, and, in fact, the only tan¬ 
gible benefit is enjoyed by the hitch¬ 
hiker.—^Whitechat v. Guyette, 122 P. 
2d 47, 19 Cal 2d 428. ' 

incidental monetary benefits 

If the trip is primarily social, in¬ 
cidental benefits, although monetary, 
do not exclude the guest relationship. 
Ind.—Liberty Mut. Ins. Co. v. Stitzle, 
41 ]Sr.E.2d 133, 220 Ind. ISO—Ott v. 
Perrin. 63 N.E.2d 163, 116 Ind.App. 
215—Lee Bros. v. Jones, 54 N.E.2d 
108, 114 Ind.App. 6SS—Albert Mc- 
Gann Securities Co. v. Coen, 48 N. 
E 2d 58, 114 Ind.App. 60, dissenting 
-opinion 48 NE.2d 1000, 114 Ind 
App 60—Swinney v. Roler, 47 N.E, 
2d 846. 113 Ind App. 367. 

Iowa.—Doherty v. Edwards, 290 N.W. 
672, 227 Iowa 1264. 

•Ohio.—Duncan v. Hutchinson, 39 N.E. 
2d 140, 139 Ohio St. 185—Casper v. 
Higgins, 6 N.E.2d 3, 54 Ohio App. 
21, Illinois statute. 

86- U.S—Taylor v. Chrysler Corpo¬ 
ration. C.C.A.Mich, 108 P.2d 196— 
George v. Stanfield, D.C.Idaho, 33 
F.Supp. 486. 

j\.rk.—Payne v. Fayetteville Mercan¬ 
tile Co, 150 SW.2d 966, 202 Ark. 
274—Arkansas Valley Co-op. Rural 
Electric Co v, Elkins, 141 S.W.2d 
538, 200 Ark. 883—Ward v. George, 
112 S.W.2d 30, 195 Ark. 216. 

'^Cal.—Kruzie v. Sanders, 143 P.2d 704, 
23 Cal.2d 237—^Walker v. Adamson, 
70 P.2d 914, 9 Cal.2d 287—McCann 
V. Hoffman, 70 P.2d 909, 9 Cal.2d 
279—Lamar v. John & Wade, 161 
P2d 970, 70 Cal.App.2d 806—Fa- 
chadio v. Krovitz, 144 P.2d 646, 62 
Cal App.2d 362—Duclos v. Tashjian, 
90 P.2d 140, 32 Cal.App.2d 444— 
Jensen v. Plansen, 55 P.2d 1201, 12 
Cal.App.2d 678—^Boysen v. Porter, 
52 P.2d 582, 10 CalApp.2d 431— 
Woodman v. Hemet Union High 
School Dist. of Riverside County, 
29 P.2d 257, 136 Cal.App. 544. 

‘ Colo.—Dobbs V. Sugioka, 185 P.2d 784, 
117 Colo. 218. 

-Conn.—Audia v. De Angelis, 185 A. 
78, 121 Conn. 336—^Bree v. Lamb, 
178 A. 919, 120 Conn. 1—Sigel v. 
Gordon, 167 A. 719, 117 Conn. 271— 
Gage V. Chapin Motors, Inc., 162 A. 
17, 115 Conn. 546—Kruy v. Smith. 
144 A. 304, 108 Conn. 628. 
jDel.—Robb v. Ramey Associates, 14 
A.2d 394. 1 Terry 620. 


Fla.—Peery v. Mershon, 5 So.2d 694, i 
149 Fla. 351. ! 

Ill.—Miller V. Miller, 69 N.E.2d STS, , 
395 Ill. 273—Connett v. Winget. 30 i 
N.E.2d 1, 374 Ill. 531. mandate con- ; 
formed to 34 X.E.2d STS, 310 III. i 
App. 533—Boyd v. Mueller, 50 N.E. | 
2d S47, 320 Ill.App. 303—Leonard v. ' 
Stone, 39 N.E.2d 3SS, 313 Ill.App. 
149, reversed on other grounds 45 
N.E.2d 620. 381 Ill. 343—Palmer v. : 
Miller. 35 N.E 2d 104, 210 Ill.App. ; 
5S2, reversed on other grounds 43 
N.E 2d 973, 3SO Ill. 256. 

Ind.—Lee Bros. v. Jones, 54 N E.2d 
108. 114 Ind.App 108—^Albert Mc- 
Gann Securities Co. v. Coen, 48 N. 
E.2d 58, 114 Ind.App. 60. dissenting 
opinion 48 N.E.2d 1000, 114 Ind. 
App 60—Swinney v. Roler, 47 N.E. 
2d 846, 113 Ind App. 367. 

Iowa.—Thuente v. Hart Motors, 15 
N.W.2d 622, 234 Iowa 1294—Doher¬ 
ty V. Edwards. 290 N.W. 672. 227 
Iowa 1264—Clendenning v. Simer- 
man, 263 N.W. 248, 220 Iowa 739— 
Knutson v. Lurie, 251 N.W. 147, 
217 Iowa 192. 

Kan—Elliott v. Behner, 73 P.2d 1116, 
146 Kan. 827. 

Mich—Herman v. Metal Office Fur¬ 
niture Co,. 26 N.W.2d 752, 317 Mich. 
185—Anderson v, Conterio, 5 N.W. 
2d 572, 303 Mich. 75—Thomas v. 
Currier Lumber Co., 277 N.W. 557, 
283 Mich. 134. 

Minn—Goldberg v. Cook, 2S9 N.W. 

512, 206 Minn. 450, Texas statute. 
Neb.—Hansen v. Lawrence, 30 N.W. 
2d 63, 149 Neb. 26—Van Auker v. 
Steckley's Hybrid Seed Corn Co., 8 
N.W.2d 451, 143 Neb. 24. 

N.T.—Smith v. Clute, 14 N.E 2d 455, 
277 N Y. 407, reargument denied 
16 N.E.3d 118. 278 N.T. 598, Mon¬ 
tana statute. 

]Sr.C.—Hale v. Hale, 13 S.E.2d 221, 
219 N.C. 191, Virginia statute. 

Ohio.—^Angel v. Constable, App., 57 N. 
E.2d S6—Zaso v. De Cola, 51 N E.2d 
654, 72 Ohio App. 297—Delk v. 

Young, App.. 35 N.E.2d 969—Bailey 
V. Neale, 25 N.E.2d 310, 63 Ohio 
App. 62. 

Or.—Smith v. Pacific Truck Express, 
100 P.2d 474, 164 Or. 318—^Albrecht 
V. Safeway Stores, 80 P.2d 62, 159 
Or. 331. 

Pa.—O'Hagan v. Byron, 33 A.2d 779, 
153 Pa. Super. 372. 

S.D.—Scotvold V. Scotvold, 298 N.W. 
266, 68 S.D. 53—^Forsling v. Mick- 
elson, 283 N.W. 169, 66 S.D. 366. 
Tenn.—^Hoover v. Harris, 151 S.W.2d 
152, 177 Tenn. 467, Arkansas stat¬ 
ute—Chumley v. Anderton, 103 S. 
W2d 331, 20 TenmApp. 621, Michi¬ 
gan statute. 

Tex.—^Henry v. Henson, Civ.App., 174 
S.W.2d 270, error refused—John-i 
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son V. Smither, Civ.App., 116 S.W. 
2d S12. error dismissed. 

Wash—Scholz v. Leuer, 109 P.2d 294, 

7 Wash.2d 76. 

Reciprocal rides 

(1; It ha.s been held that, where 
the principals operate under an ar¬ 
rangement whereby they alternate in 
carrying each other to work free of 
charge, thus sharing in effect the 
cost of their transportation, the rides 
are not in reality given gratuitously 
but are paid for in transportation, 
and the principals are therefore not 
guests as respects any ride coming 
within the arrangement. 

Cal.—^Huebotter v. Follett, 167 P 2d 
193, 27 Cal.2d 765—Peccolo v. City 
of Los Angeles, 66 P.2d 651, 8 Cal. 
2d 532. 

Ind.—Ott V. Perrin, 63 N.E.2d 163, 
116 Ind.App. 315. 

Wa.sh.—Coerver v. Haab, 161 P.2d 194, 
23 Wash.2d 4S1. 161 A.L.R. 909. 

(2) On the other hand, it has been 
held that, w'here six fellow employees 
arranged for transportation to their 
place of employment by alternating 
each week in the use of automobiles, 
the one not owning an automobile 
paving the driver a specified sum for 
transportation, the relationship was 
not that of "passenger for hire*' but 
was the exchange of amenities be¬ 
tween fellow employees, so as to es¬ 
tablish a host and guest relationship. 
—Everett v. Burg, 4 N.W.2d 63, 301 
Mich. 734, 146 A.L.R. 639. 

(3) It has also been held that, 
where rider and driver were old 
friends who for long time pursued 
plan of alternating in use of their 
separately owned automobiles for 
mutual pleasure, the rider was a 
guest, even though at time of the ac¬ 
cident he had volunteered to go with 
driver to point out route to be pur¬ 
sued to reach their mutual destina¬ 
tion.—Ackerman v. Steiner, Ohio 
App., 59 N.E 2d 950. 

Benefit to rider 

A prospective benefit to the rider 
does not make him a guest where 
there is sufficient recompense accru¬ 
ing to the invitor.—Duclos v. Tash¬ 
jian. 90 P.2d 140, 32 Cal.App. 444, 
Broker 

Woman who had employed broker 
for purpose of trading or selling her 
farm, and who was injured when ac¬ 
companying broker for purpose of 
showing him way to farm so that 
broker might inspect farm and show 
it to prospective buyers, was not a 
“guest,” since trip was made for mu¬ 
tual benefit of both broker and own¬ 
er.—Johnson v. Smither, Tex. Civ. 
App., 116 S.W.2d 812, error dismissed. 

j 7 . Mich.—^Herman v. Metal Office 
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The mere fact that both parties have a common 
interest and purpose in the trip is not sufficient to 
render the benefit derived compensation ;S8 neither 
is it sufficient that it is contemplated that some in¬ 
direct benefit will accrue to the operator of the au¬ 
tomobile, to which the carriage will have in some 
degree contributed collaterally or by way of in¬ 
ducement.®® The benefit derived must be material 
and tangible, and must flow from, and depend on, 
the transportation provided,®® although it is suffi¬ 


cient if the benefit comes not from the passenger 
himself but from a third person ;9i the motive or 
provocation for the invitation must be more than 
the social one of reciprocal hospitality or pleasure, 
and the transportation must be in furtherance of 
something in the nature of a business or commer¬ 
cial interest.®2 Thus, a passenger has been held 
not to be a guest where he accepts the ride to as¬ 
sist the driver in arriving at his destination or in 
fulfilling the object of the journey.®® 


Furniture Co.. 2G N.W2d 752, 317 
Mich. 185—Peronto v. Cootware, 
275 N.W. 724, 281 Mich. 664. 

88. Cal.—^Druzanich v. Criley, 122 
P2d 53, 19 Cal.2d 439—Whitechat 
V. Guyette, 122 P'.2d 47, 19 Cal 2d 
428—McCann v Hoffman, 70 P.2d 
909. 9 Cal 2d 279. 

Ohio.—lies V. Lamphere, 18 NE.2d 
989, 60 Ohio App. 4. 

Tex—Rowan v. Allen, 134 S.W 2d 
1022, 134 Tex. 215—I-Ienry v. Hen¬ 
son, Civ.App., 174 S.W.2d 270, er¬ 
ror refused. 

Wash.—Puller v. Tucker, 103 P.2d 
1086, 4 Wash.2d 426—Carhoneau v. 
Peterson, 95 P.2d 1043. 1 Wash.2d 
347—Shea v. Olson, 63 P.2d 615, 185 
Wash. 143, 111 A.L.R. 998, opin¬ 
ion adhered to 69 P.2'd 1183, 186 
Wash. 700, 111 A.L..R. 998. 

89. S.D.—Forsling- v. Mickelson, 283 
N.W. 169, 66 S.D 366. 

Tenn.—Hoover v. Harris, 151 S W.2d 
152, 177 Tenn. 467, Arkansas stat¬ 
ute. 

Wash—Syverson v. Bergr, 77 P.2d 
382, 194 Wash. 86. 

Induclngr charitahle coutrihutlon 
Plaintiff being transported without 
charge by ambulance, although later 
expected to contribute to ambulance 
fund of organization operating am¬ 
bulance, was a guest with respect to 
recovery for injuries.—Leete v. Gris¬ 
wold Post No. 79, American Legion, 
158 A. 919, 114 Conn. 400. 

90. Cal.—Druzanich v. Criley, 122 P. 
2d 53, 19 Cal.2d 439—McCann v. 
Hoffman, 70 P.2d 909, 9 Cal.2d 27'9 
—Stephen v. Spaulding, 89 P.2d 
683, 32 Cal.App.2d 326. 

Conn.—Bree v. Lamb, 178 A. 919, 120 
Conn. 1—Bradley v. Clarke, 174 A. 
72, 118 Conn. 641. 

Ind.—Liberty Mut. Ins. Co. v. Stitzle, 
41 NB.2d 133, 220 Ind. ISO—Lee 
Bros. V. Jones, 54 NE.2d 108, 114 
Ind.App. 688—^Albert McGann Se¬ 
curities Co. V. Coen, 48 N.E 2d 58, 
114 Ind.App. 60, dissenting opin¬ 
ion, 48 N.E.2d 1000, 114 Ind App. 60 
—Swinney v. Roler, 47 N.E.2d 846, 
113 Ind.App 367. 

Iowa.—Thuente v. Hart Motors. 15 
N.W.2d 622. 234 Iowa 1294—Clen- 
donning v Simerman, 263 N.W. 248, 
220 Iowa 739. 


Kan.—Sraj'er v. Schwartzman, 188 P. 
2d 971, 164 Kan. 241—Pilcher v. 
Erny, 124 P 2d 461, 155 Kan. 257. 
Mich.—Brody v. Hams, 13 N.W. 2d 
273, 308 Mich. 234, 155 A.L.R. 573 
—Guiney v. Osborn, 295 N.W. 264, 
295 Mich. 659. 

Nev.—Nyberg v. Ivirby^ 188 P 2d 1006, 
rehearing denied 103 P 2d 850. 
N.C — Plale V. Halo, 13 S E.2d 221. 219 
N.C. 191, Virginia statute. 

Ohio.—Voelkl v Latin, 16 N.E.2d 519, 
58 Ohio App. 245. 

Or.—Melcher v. Adams, 146 P.2d 354. 
174 Or. 75. 

SD.—Scotvold V. Scotvold, 298 NW. 
266, 68 S D. 5‘3—Schiltz v. Picton, 
282 N.W. 519, 66 S D. 301. 

Tex.—Henry v Henson, Civ.App., 174 
S.W 2d 270, error refused—Pranzen 
V. Jason, Civ.App., 166 S.W.2d 727 
Error refused. 

Wa.sh.—Iron v. Sauve, 17'9 P 2d 327, 
27 Wash.2d 562—Scholz v. Loner. 
109 P.3d 294. 7 Wash.2d 76—Puller 

V. Tucker, 103 P 2d 1086, 4 Wash. 
2d 426—Syverson v. Berg, 77 P.2d 
382, 194 Wash. 86. 

91. Kan—Elliott v. Behner, 73 P.2d 
1116, 146 Kan. 827. 

Mich—Herman v. Metal Office Furni¬ 
ture Co, 26 NW.2d 752, 317 Mich 
1S5—McGuire v. Armstrong, 255 N 

W. 745, 268 Mich. 152. 

Neb.—Hansen v Lawrence, 30 NW. 
2d 63, 149 Neb. 26—^Van Auker v. 
Steckley's Hybrid Seed Corn Co., 
8 N.W 2d 451, 143 Neb. 24. 

Tenn.—Chumley v. Anderton, 103 S. 
W.2d 331, 20 TenmApp. 621, Mich¬ 
igan statute. 

92. Cal.—^Whitechat v. Guyette, 122 
P.2d 47. 19 Cal.2d 428—McCann v. 
Hoffman, 70 P.2d 909, 9 Cal.2d 279 
—Duclos V. Tashjian, 90 P.3cl 140, 
32 Cal.App 2d 444—Redwing v. 
Moncravie, 21 P.2d 986, 131 Cal 
App. 569. 

Ill.—Boyd V. Mueller, 50 N.E.2d 847, 
320 Ill App. 303. 

Ind —Liberty Mut. Ins. Co. v. Stitzle, 
41 N.E.2d 133, 220 Ind. ISO—Lee 
Bros. V. .Jones, 54 NE.2d 108, 114 
Ind.App. 68S—Swinney v. Roler, 47 
N.E.2d 846, 113 Ind.App. 367. 

Kan.—Pilcher v. Erny, 124 P.2d 461, 
155 Kan. 257. 

Neb—Van Auker v. Steckley's Hy¬ 
brid Seed Corn Co., 8 NW.2d 451, 

1 143 Neb. 24. 


Ohio.—^Duncan v. Hutchinson, 39 N.E. 
2d 140, 139 Ohio St. 185—Gill v. 
Arthur, 43 NE.2d 894. 69 Ohio App. 
386—Voelkl v. Latin, 16 NE2(i 
519, 58 Ohio App. 245—Snyder v. 
Milligan, 3 N.E.2d 633. 52 Ohio 
App 185. 

Or.—Melcher v. Adams, 146 P.2d 354, 
174 Or. 75. 

S.D.—Scotvold V. Scotvold, 298 NW. 
266, 68 S D. 53—'Schiltz v. Picton,. 
282 N.W. 519, 66 S.D. 301. 

Tex.—Rowan v. Allen, 134 S.W 2d' 
1022, 134 Tex. 215—^Henry v. Hen¬ 
son, Civ.App, 174 S.W 2d 270, er¬ 
ror refused. 

Wash.—Scholz v. Leuer, 109 P.2d 294, 
7 Wash. 2d 76—^Puller v. Tucker, 
103 P.2d 1086, 4 Wash.2d 426—Car- 
bonoau v. I^elerson, 95 P.3d 1043, 
1 Wash.2d 347—Lampe v. Tyrell, 
94 P.2d 193, 200 Wash. 689—Syver¬ 
son V. Berg, 77 P.2d 382, 194 Wash. 
SG. 

Occasional Interchange O'f favors 
Neighbor boy who was occasionally 
permitted to ride in grocery store 
truck on delivery trips was guest 
under automobile guest statute, not¬ 
withstanding boy was sometimes 
permitted to make a delivery and 
truck driver occasionally paid boy’s 
way into moving picture theater and 
gave him fruit.—^Audia v. De Angelis, 
185 A. 78, 121 Conn. 336. 

93. U S.—George v. Stanfield, D.C. 

Idaho, 33 F.Supp. 486. 

Cal—Kruzie v. Sanders, 143 P 2d 704,. 
23 Cal.2d 237—McCann v. Hoffman, 
70 P.2d 909, 9 Cal,2d 279—Christi¬ 
ana V. Rattaro, 184 P.2d 682. 81 Cal. 
App 2d 594—Lerma v. Flores, 60 P. 
2d 546. 16 Cal.App.2d 128—Haney v. 
Takakura, 37 P.2d 170, 2 Cal.App.2d 
1, amended 38 P.2d 160, 2 Cal.App. 
2d 1. 

Colo.-Dobbs V. Sugioka, 185 P.2d 784. 
117 Colo 218. 

Minn—Goldberg v. Cook, 289 N.W. 

512, 206 Minn. 450, Texas statute. 
Nev.—^Nyberg v. Kirby, 188 P.2d 
1006, rehearing denied 193 P 2d 850. 
Ohio.—Dorn v. Village of North Olm¬ 
sted, 14 N.E.2d 11. 133 Ohio St. 375* 
—Bailey v. Neale, 25 N.E.2d 310, 
63 Ohio App. 62—Voelkl v. Latin, 
16 NE.2d 519, 58 Ohio App. 245. 
Or.—^Albrecht v. Safeway Stores, 80> 
P.2d 62, 159 Or. 3iU 
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The intention of the parties in entering on the 
undertaking is a prime consideration in resolving 
the question of benefits and the direction in which 
they flow, as well as their character and signin- 
cance.94 The gain or benefit which motivates the 
invitation to ride need not be present or actual, but 
it may be merely prospective or potential and the 
fact that such gain or benefit is not in the end ac¬ 
tually realized does not make the person injured a 
gratuitous guest.96 In order to avoid the opera¬ 
tion of the guest statute on the ground of benefit 
conferred, it is not essential that there shall have 
been a prior contract between the parties,-97 nei¬ 
ther is it necessary that the injured person should 
have obtained the transportation for some inde¬ 
pendent purpose of his own, since he may be a pas¬ 
senger rather than a guest even though his purpose 
in making the trip is shared by the driver.98 


Hiring vehicle for oilier purposes. The mere 
fact that the parties have contracted for the use of 
the vehicle for purposes other than the transporta¬ 
tion of the rider does not give the rider the status 
of a passenger rather than a guest, where there is 
no payment, direct or indirect, for his transporta¬ 
tion, and no accommodation, benefit, or other con¬ 
sideration moving to the driver of the vehicle.^- 

Effect of sharing expenses. It is a general rule 
of wide acceptance that the sharing of the cost of 
operating the car on a trip, when the trip is under¬ 
taken for pleasure or social purposes and the invi¬ 
tation is not motivated by, or conditioned on, such 
contribution, is nothing more than the exchange of 
social amenities and does not transform into a pay¬ 
ing passenger one who without the exchange would 
be a guest.^ On the other hand, where the offer 


Vt.—Russell V. Pilger, 37 A.2(i 403, 
113 Vt. 537. 

X&epairmau 

An expert mechanic being trans¬ 
ported with his tools by rancher to 
ranch to look at defective pump was 
passenger rather than guest within 
statute relieving motorist from lia¬ 
bility for mere negligence —^Duclos 
V. Tashjian, 90 P.2d 140, 32 Cal.App. 
2d 444. 

Assistance in ohtadning employment 

(1) Where, at time of automobile 
accident in which plaintiff was in¬ 
jured, plaintiff and driver were going 
on a trip in order to interview plain¬ 
tiff’s employer about getting driver a 
job, plaintiff was a passenger and not 
a guest and was entitled to recover 
from driver and owner of automobile 
for ordinary negligence.—Fachadio v, 
Krovitz. 144 P.2d 646, 62 Cal.App,2d 
362. 

(2) School of beauty culture pro¬ 
prietor, who was riding in defend¬ 
ant’s automobile in response to de¬ 
fendant’s request that proprietor go 
with defendant and her two daugh¬ 
ters to look over prospective opening 
for the daughter, who was graduate 
■of proprietor’s school and give de¬ 
fendant and her daughters the bene¬ 
fit of proprietor’s judgment, was pas¬ 
senger and not mere guest in de¬ 
fendant’s automobile.—Cardinal v. 
Reinecke, 273 N.W. 330, 280 Mich. 
15, rehearing denied 274 N.W. 379, 
280 Mich. 15. 

■94. Cal.—^Kruzie v. Sanders, 156 P.2d 
486, 68 CalApp.2d 315. 

Ind.—Liberty Mut. Ins. Co. v. Stitzle, 
41 N.E.2d 133, 220 Ind. ISO. 
ISTeb.—Van Auker v. Steckley’s Hy¬ 
brid Seed Corn Co., 8 N.W.2d 451, 
.143 Neb. 24. 

'If their actual and mutual pur¬ 
pose be to enter into a relationship 
other than that of host and guest, 
■and their subsequent acts are not in¬ 


consistent with the intended relation¬ 
ship. the mere fact that in the per¬ 
formance of the undertaking the one 
party does nothing more than what 
a guest wrould normally do will not 
convert the relationship into one of 
host and guest. On the other hand, 
where the intended relationship is 
that of host and guest, the mere 
fact that benefits have been con¬ 
ferred upon the host will not change 
his legal status nor that of his 
guest.”—^Albert McGann Securities 
Co. V. Coen, 48 N.E.2d 58. 62, 114 
Ind.App. 60, dissenting opinion 48 N. 
E.2d 1000, 114 Ind.App. 60—Swinney 
V, Holer, 47 N.E 2d 846, 847, 113 Ind. 
App. 367. 

Zuteut 

The question is not determined by 
intention of passenger alone, as in¬ 
vitation and purpose of ride may 
originate wholly with owner.—Con- 
nett V, TVmget. 30 N.E.2d 1, 374 Ill. 
531, mandate conformed to 43 N.E.2d 
878, 310 IlLApp. 533. 

95. Cal.—Duclos v. Tashjian, 90 P.2d 
140, 32 Cal.App 2d 444. 

Or.—Melcher v. Adams, 146 P.2d 354, 
174 Or. 75. 

Wash.—Fuller v. Tucker, 103 P.2d 
1088, 4 Wash.2d 426—Sylverson v. 
Berg, 77 P.2d 3S2, 194 Wash. 86. 
Future profit 

Where the owner or operator of an 
automobile invites another to ride 
with him in the automobile with the 
hope of making some future profit 
as a result of such ride, there is 
sufficient compensation or benefit to 
take the case out of the operation 
of the statute. 

Cal.—^Whitechat v. Guyette, 122 P.2d 
47, 19 Cal.2d 428—^Jenkins v. Na¬ 
tional Paint & Varnish Co., 61 P.2d 
780, 17 Cal.App.2d 161—Parrett v. 
Carothers, 53 P.2d 1023, 11 Cal.App. 
2d 222—^Piercy v. Zeiss, 47 P.2d 
818, 8 Cal.App.2d 595. 
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Iowa.—Thuente v. Hart Motors, 15 
N.W.2d 622. 234 Iowa 1294 
AgreeznexLt to render services if 
certain contingencies should occur is 
sufficient to constitute compensation 
w'ithin the meaning of the statute.— 
Nyberg v. Kirby, Nev, ISS P.2d 1006, 
rehearing denied 193 P.2d 850. 

96. Nev.—Nyberg v. Kirby, 188 P.2d 
1006, rehearing denied 193 P.2d 
850. 

Ohio.—^Delk v. Young, App., 35 NE. 
2d 969. 

97. Wash.—Scholz v. Leuer, 109 P. 
2d 294, 7 Wash.2d 76. 

98. Cal.—^Kruzie v. Sanders, 143 P.2d 
704, 23 Cal.2d 237. 

99. Ill.—Miller v. Miller, 69 N.E.2d 
878, 395 Ill. 273—Miller v. Illinois 
Cent. R. Co., 65 N.E 2d 597, 328 Ill- 
App. 171. 

1- Cal.—^Horstman v. Krumgold, 
App., 136 P.2d 129—Rogers v. 
Vreeland, 60 P.2d 585, 16 Cal-App. 
2d 3G4. 

Fla—McDougald v. Couey, 9 So.2d 
187. 150 Fla. 748. 

Iowa.—^Doherty v. Edwards. 290 N.W. 
672, 227 Iowa 1264—McCornack v. 
Pickerell, 283 NW. 899. 225 low^a 
1076. 

Mich.—Brody v. Harris, 13 N.W. 2d 
273, 308 Mich. 234, 155 A,L.R. 573 
—Bushouse v. Brom, 298 N.W. 303. 
297 Mich. 616. 

Neb.—Barnard v. Heather, 282 N.W. 

534, 135 Neb. 513, Iowa statute. 
N.T.—Smith v. Clute, 14 NE.2d 455, 
277 N.T. 407, reargument denied 
16 N.E.2d 118, 278 N.Y. 598, Mon¬ 
tana statute—Olefsky v. Ludwig, 
272 N.T.S. 158, 243 App.Div. 637, 
Connecticut statute. 

N.C.—Hale v. Hale, 13 S.E.2d 221, 
219 N.C. 191, Virginia statute, 
Ohio.—Duncan v. Hutchinson, 3 9 N. 
E.2d 140, 139 Ohio St. 185—^Ernest 
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of transportation is conditioned on the contribution 
of the passeng^er toward the expenses,^ or where it 
appears that the agreement for transportation bears 
one or more of the indicia of a business arrange¬ 
ment, and especially where such arrangement is 
specifically for transportation, or comprehends a 
trip of considerable magnitude, or contemplates re¬ 
peated and more or less regular rides,3 the person 
paying for gasoline and oil consumed or other au¬ 
tomobile expenses is held to be a passenger and not 
a guest, and this is true even though the ultimate 
purpose of the arrangement may be for pleasure.^ 
Each case involving the question must be decided 
on its own facts, and the important factor to de¬ 
termine is the intent of the parties.^ 

The sharing of expenses as an element or as ev¬ 
idence of a joint enterprise between occupants of 
a motor vehicle and the owner or operator thereof, 


with respect to the doctrine of imputed negligence 
is discussed in the CJ.S. title Negligence § 168. 

Effect of assistance in driving. An occupant of 
an automobile, who is tendered and accepts trans¬ 
portation therein on condition that he assist in the 
driving, in a situation in which such promise is a 
special tangible benefit to the carrier is a passenger 
rather than a guest.6 However, a mere ofifer to 
help in the driving, where such offer is not intend¬ 
ed as compensation for the ride and the element of 
sociability is the dominant thought, does not change 
the ridcr^s status from that of guest to passen¬ 
ger;*^ and, by the same token, the mere fact that 
a rider actually assists in the driving does not make 
him a passenger rather than a guest where such 
assistance was not made a condition of the trans- 

portation.8 


V. Bellville, 4 ^.^24 286, 53 Ohio 
App. 110. 

Tenn—Hoover v. Harris, 151 S.W.2d 
153, 177 Tenn. 467, Arkansas stat¬ 
ute. 

Wash.—Potter v. Juarez, 66 P.2d 290, 
1S9 Wash. 476. 

Shaxingr cost of oil and gfas does 
not make injured person,a passengrer 
rather than a guest. 

Cal.—Whitechat v Guyette, 122 P.2d 
47, 19 Cal 2d 4 28—McCann v. Hoff¬ 
man, 70 P.2d 909, 9 Cal.2d 279— 
Piske V. Wilkie, 154 P.2d 725, 67 
Cal.App 2d 440—Stephen v. Spauld¬ 
ing, 89 P.2d 683, 32 Cal.App 2d 326. 
Ind.—Albert McGann Securities Co. 

V. Coen, 48 N.E.2d 58. 114 Ind.App. 
60, dissenting opinion 48 N.E.2d 
1000, 114 Ind.App. 60. 

Iowa—McCornack v. Pickerell, 283 N. 

W. S99, 225 Iowa 1076. 

N.C.—Hale v. Hale, 13 S E 2d 221, 219 
N.C. 191, Virginia statute. 
Ohio.—Voelkl v. Latin, 16 N.E.2d 519, 
58 Ohio App. 245. 

Wash—Carboneau v. Peterson, 95 P. 
2d 1043, 1 Wash.2d 347. 

Pasrmeut of tolls 

Where plaintiff and defendant, 
after having attended football game 
in automobile of defendant's father 
for which gasoline had been fur¬ 
nished by defendant’s father, decided 
to drive to another city under agree¬ 
ment that one would pay ferry toll 
one way and the other the return 
toll, and a collision occurred be¬ 
cause of defendant’s negligence at 
beginning of such drive, plaintiff was 
not a passenger, but a guest, within 
the statute.—Starkweather v. Hes- 
sion, 73 P.2d 247, 23 Cal.App.2d 336. 

Where there is no agreeanent on 
the part of the Invitee as to payment 
of expenses other than the implied 
one to pay for his own food, the in¬ 
vitee is a guest within the statute.— 


Copp V. Van Hise, C.C.A.Mont., 119 
P.2d 691. 

2. N.Y.—Fortuna v. Sangster, 59 N. 
Y.S.2d 190, 269 App Div. 1060, af¬ 
firmed 73 K.E.2d 40, 296 N.Y. 923, 
Virginia statute. 

S.D.—McMahon v. De Kraay, 1C N.W. 
2d 308, 70 S.D. 180, Arkansas stat¬ 
ute. 

3. N.Y.—Smith v. Clute, 14 N.E.2d 
455, 277 N.Y. 407, reargument de¬ 
nied 16 N.E.2d 118, 278 N.Y. 598, 
Montana statute 

Ohio—Miller v. Fairley, 48 N.B.2d 
217, 141 Ohio St. 327—Beer v. Beer, 
3 N.E.2d 702, 52 Ohio Apr 276. 
Wash.—Pence v. Berry, 125 P.2d 645, 
13 Wash.2d 564. 

Transporting coworkers 

(1) Workman who was transported 
to place of work by fellow workman 
on understanding that he should con¬ 
tribute toward expense of operating 
aiiLomohile was not guest within 
meaning of guest statute.—^Kolly v. 
Simoiitis, 4 A.2d 868, 90 N.H. 87, 
Connecticut statute. 

(2) This was especially so where 
the workers were employed In a war 
industry, and the transportation was 
furnished in accordance with tire ra¬ 
tioning regulations as part of the 
share-the-ride program to conserve 
rubber and under written agroonienl 
that riders pay proportionate share 
of the cost of oil and gasoline con¬ 
sumed.—Miller v. Fairley, 48 N.E.2d 
217, 141 Ohio St. 327. 

Whei'e paymeiLt not compensatory 
(1) An occupant who agreed in 
advance to share with owner of au¬ 
tomobile expense of gasoline and oil 
on a journey for a common purpose 
was not a guest within statute ex¬ 
empting from operation thereof per¬ 
sons making payment for their trans¬ 
portation, it being immaterial that 
driver received nothing for use of his 
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automobile or for his own services 
as driver, since occupant's contribu¬ 
tion constituted payment, notwith¬ 
standing it was not compensatory 
payment for all the items of the use 
of the automobile and driving which 
the owner furnished.—Teders v. 
Tlothormel, 286 NW. 353, 206 Minn. 
470, Florida statute. 

(2) On the other hand, under a 
similar statute it has been held that 
the mere sharing of expenses will 
not make the rider a passenger ra¬ 
ther than a guest if the amount con¬ 
tributed is not substantially com¬ 
mensurate with the cost of transpor¬ 
tation, unless the parties had actual¬ 
ly agreed that such contribution 
should constitute payment for trans¬ 
portation, in which case it is imma¬ 
terial whether the payment is or is 
not commensurate with the cost.— 
Miller V. Fairley, 48 N.E 2d 217, 141 
Ohio St. 327—^Duncan v. Hutchinson, 
3D N.E 2d 140, 139 Ohio St. 185. 

4. N.Y.—Smith v. Clute. 14 N.E 2d 
455, 277 N.Y. 407, reargument de¬ 
nied 16 N.B.2d 118. 278 N.Y. 598, 
Montana statute. 

Ohio—Miller v. Fairley, 48 N.E.2d 
217, 141 Ohio St 327. 

Wash—Pence v. Berry, 125 P.2d 645, 
13 Wash.2d 564. 

5. Mich.—^Bushouse v. Brom, 298 N. 
W. 303, 297 Mich 616. 

6. Cal —Druzanich v. Cnley, 122 P. 
2d 63, 19 Cal.2d 439. 

7. Mich.—Brody v. Harris, 13 N.W- 
2d 273, 308 Mich. 234. 155 A.L.R. 
573—Dibble v. Harper's Estate, 293 
N.W. 715, 294 Mich. 453. 

8. ir.S.—^Mayer v. Puryear, C.C.A 
Va., 116 F 2d 675. 

Cal.—I-Iorstman v. Krumgold, App., 
136 P.2d 129. 

Or.—Albrecht v. Safeway Stores, 80 
P.2d 62, 159 Or. 331. 
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Prospective purchaser or his adviser, A rider be¬ 
ing carried by another whose purpose it is to sell 
him something is not ordinarily considered a guest.^ 
Accordingly, it has been held,i0 in some cases un¬ 
der express statutory provision,that a prospec¬ 
tive purchaser injured while riding in a car during 
a demonstration thereof is not a mere guest and 
docs not come within the operation of the statute. 
It has also been held that a friend, adviser, or rep¬ 
resentative of a prospective purchaser, whose pres¬ 
ence in the car during the ride is in furtherance of 
the prospective sale, is not a guest of the carrier .12 
However, the transportation of such a prospective 
purchaser or his friend, adviser, or representative 
on a subsequent trip which is not in furtherance of 
the sale does not come within the foregoing rules 
so as to constitute the rider a passenger rather than 

a guest.^3 

Transportation as part of employment. The re¬ 
ciprocal advantages inherent in the master and serv¬ 
ant relationship are sufficient in themselves to take 
the parties thereto out of the category of host and 
guest within the contemplation of guest statutes.^^ 
So, an employee riding in the car of his employer 
will not be considered a guest where the transpor¬ 
tation is within the terms of his employments^ or 
part of the agreed consideration for the work,s6 or 


is directed by the employer during hours of work,S7 
or is furnished to facilitate or speed a task the em- 
pi 03 -ee is to perform ;SS but the mere fact that the 
injured person is an employee of the person ex¬ 
tending the invitation dees not prevent him from 
occup 3 'ing the status of a guest, where the carriage 
is in no way connected with the emplo^^ment,^® 

c. Infants; Pamily Relationstip 

An Infant has been held to occupy the status of a 
guest within an automobile guest statute. The operator 
of an automobile may be a host and the rider his guest 
even though a family relationship exists between them. 

It has been held that an infant may occupy the 
status of a guest within an automobile guest stat¬ 
ute and this has been held true even of a child 
left by its parent or guardian in the unrestricted 
care and custody’’ of another person, and taken on 
an automobile trip by such person.^^ On the other 
hand, it has been held that, since a child of tender 
age lacks the capacity to accept an invitation to 
ride, it cannot be said to be a guest when taken for 
a ride by a motorist without the consent of either 
of its parents ,22 or even when such child has been 
placed in the unrestricted custody of the motorist.23 

The operator of an automobile may be a host and 
the rider his guest even though a family relation- 


9 . Cal.—Parrett v. Carothers, 53 P. 
2d 1023, 11 CalApp.?d 222—Piercy 
V Zeiss, 47 P.2d SIS, 8 Cal.App.2d 
595. 

Del.—Robb v. Ramey Associates, 14 
A.2d 394, 1 Terry 520. 

Ill.—Connett v. Winget, 30 N.E.2d 1, 
374 Ill. 531, mandate conformed to 
34 N.E.2d 878, 310 Ill.App. 533. 

Tex—Hausman Packing Co. v. Bad- 
wey, Civ.App., 147 S.W.2d 856, er¬ 
ror refused. 

10. Cal.—Crawford v. Foster, 293 P. 
841, 110 CalApp. 81. 

Iowa.—Bookhart v. Greenlease-Lied 
Motor Co., 244 N.W. 721, 215 Iowa 
8, 82 A.L.R. 1359. 

Mich.—^Anderson v. Conterio, 5 N.W. 

2d 572, 303 Mich. 75. 

Passenger driving 

Prospective automobile purchaser 
injured while riding- with demonstra¬ 
tor is not a guest within statute, hut 
a passenger for hire, to whom deal¬ 
er is liable for negligent direction of 
operation, although automobile Is 
driven by such passenger.—Riley v. 
Berkeley Motors, 36 P.2d 398, 1 Cal. 
App.2d 217. 

11. Del.—^Robh v. Ramey Associates, 
14 A.2d 394, 1 Terry 620. 

12. Cal.—Curran v. Earle C. Anth¬ 
ony, Inc., 247 P. 236, 77 Cal.App. 
462. 

Iowa.—^Mitchell v. Heaton, 1 N.W.2d 


284, 231 Iowa 269, 138 A.L.R. 832 
—^Wittrock V. Newcom, 277 N.W. 
286, 224 Iowa 925. 

Mich.—Thomas v. Currier Lumber 
Co., 277 N.W. 857, 283 Mich. 134. 

13. Iowa.—Sproll v. Burkett Motor 
Co., 274 N.W. 63, 223 lovra 902. 

Return trip 

Where an automobile manufacturer 
furnished courtesy automobile to con¬ 
vey purchaser of an automobile to 
the plant to enable him to select spe¬ 
cial upholstering, and the purchaser 
was injured in an accident which oc¬ 
curred while the manufacturer’s 
chauffeur was transporting the pur¬ 
chaser to the depot after the uphol¬ 
stering had been selected, the pur¬ 
chaser was a guest.—Taylor v. 
Chrysler Corporation, C.C.A.Mich., 
108 F.2d 196. 

14. Conn.—Bradley v. Clarke, 174 A. 
72, 118 Conn. 641. 

Iowa.—Clendennmg v. Simerman, 263 
N.W. 248, 220 Iowa 739—^Knutson 
V. Lurie, 251 N.W. 147, 217 Iowa 
192. 

Ohio —Bailey v. Neale, 25 N.E.2d 
310, 63 Ohio App. 62. 

15. Cal.—Humphreys v. San Fran¬ 
cisco Area Council, Boy Scouts of 
America, 139 P.2d 941, 22 Cal.2d 
436. 

16. Cal.—Humphreys v. San Fran¬ 
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cisco Area Council, Boy Scouts of 
America, supra. 

Ill.—Leonard v. Stone. 39 N.E 2d 388. 
313 Ill.App. 149, reversed on other 
grounds 45 N.E.2d 620, 381 Ill. 343, 

17. Cal.—Humphreys v, San Fran¬ 
cisco Area Council, Boy Scouts of 
America, 139 P.2d 941, 22 Cal.2d 
436—State Compensation Ins. Fund 
V. Dalton, 56 P.2d 962, 13 Cal.App. 
2d 284. 

18. Cal.—Humphreys v. San Fran¬ 
cisco Area Council, Boy Scouts of 
America, 139 P.2d 941, 22 Cal.2d 
436. 

Colo.—^Dobbs V. Sugioka, 185 P.2d 
784, 117 Colo. 218. 

Fla.—Peery v. Mershon, 6 So.2d 694, 
149 Fla. 351. 

N.C.—Hale v. Hale, 13 S.E.2d 221, 
219 N.C. 191, Virginia statute. 

19. Cal. — Humphreys v. San Fran¬ 
cisco Area Council, Boy Scouts of 
America, 139 P.2d 941. 22 Cal.2d 
436—Bummer v. Liberty Laundry 
Co., 120 P.2d 673, 48 Cal App.2d 648. 

20. Conn.—Shiels v. Audette, 174 A. 
323, 119 Conn. 75, 94 A.L.R. 1206. 

21. Kan.—^Morgan v. Anderson, 89 
P.2d 866, 149 Kan. 814. 

22. Cal.—^Rocha v. Hulen, 44 P.2d 
478. 6 Cal.App.2d 245. 

23. Ind.—^Fuller v. Thrun, 31 NT.E. 

1 2d 670, 109 Ind.App. 407. 
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ship exists between them,24 such as that of parent 
and child,grandparent and grandchild,26 brother 
and sister,or husband and wife.^* 

d. Position in or on Vehicle; Injiury during 
Bide 

A person need not be actually seated within the in- 
closure of the car at the time of injury to be a guest with¬ 
in the statutes, but the injury must have occurred during 
the ride. 

Various statutory phrases used to describe the 
position of the injured person with relation to the 
car have been held not to require that he be actu¬ 
ally seated within the inclosure of the car at the 
time of the injury.^s Under a statute in effect so 
providing, a motorist is not relieved of common- 
law liability to a guest unless the guest, having ac¬ 
cepted a ride in the vehicle, is injured “during such 


ride.”30 A requirement that the injury occur “dur¬ 
ing such ride” or in the course of the transportation 
makes it essential that the ride, in the sense of the 
trip or journey, shall actually have commenced,3l 
and not have come to a halt,32 at the time of the in¬ 
jury. A person sitting at the wheel of an automo¬ 
bile being towed by another car has been held to 
be the guest of the driver of the towing car.33 a 
person may be a guest “transported by the owner or 
operator” of a motor vehicle even though at the 
time of the accident he was driving the car as a 
matter of courtesy.34 

§ 400. - Permissive Guests; Licensees 

According to most authorities, the operator of a mo¬ 
tor vehicle owes a permissive guest or licensee therein 
the duty of exercising ordinary care and is liable to him 
for negligence; but some authorities hold that the oper- 


24. Conn.—Bradley v. Clarke, 174 A. 
72, 118 Conn. 641. 

Wash—Finn v Drtina, 194 P.2d 347 

25. Iowa.—Kaplan v. Kaplan, 239 N. 
W. 682, 213 Iowa 646 

Wash.—Finn v. Drtina, 194 P 2d 347. 
20. Wash.—Finn v. Drtina, supra. 

27. Wash.—Finn v. Drtina, supra. 

28. Ark.—Roberson v. Roberson, 101 
S.W.2d 961, 193 Ark. 669, 

29. Cal.—Smith v. Pope, 127 P.2d 
292, 53 Cal.App.2d 43. 

Biding' sled attached to car 

(1) Plaintiff, while riding" on sled 
hooked to defendant’s automobile, 
was not a passenger "riding in" a 
motor vehicle within meaning of au¬ 
tomobile guest statute.—Samuelson 

V. Sherrill, 280 N.W. 596, 226 Iowa 
421. 

(2) Decedent who was riding on 
toboggan hitched to bobsled attached 
to automobile, was being "transport¬ 
ed” within statute applicable to a 
person "transported by the owner or 
operator of a motor vehicle as his 
guest."—Langford v. Rogers, 270 N. 

W. -692, 2'78 Mich. 310. 

30. Cal.—Smith v. Pope, 127 P.2d 

292, 53 Ca].App.2d 43—Franken¬ 

stein V. House. 107 P.2d 624, 41 
Cal.App.2d 813. 

31. Cal.—Smith v. Pope, 127 P.2d 
292, 53 Cal App 2d 43. 

Person entering velilcle 

(1) Where motorist's foot slipped 
from clutch pedal of automobile 
which was in gear, at time when mo¬ 
torist’s friend who had been invited 
to ride In the automobile was open¬ 
ing door, preparatory to entering 
automobile, so that automobile jerked 
forward and the friend was thrown 
to ground and injured, the friend was 
not riding in automobile and accident 
did not occur during such ride with¬ 
in guest statute, and therefore the 


friend was not a guest and could 
recover for injuries sustained on 
proof of ordinary negligence on part 
of the motorist.—Smith v. Pope, su¬ 
pra. 

(2) Invitee, injured by fall of door 
while attempting to enter automo¬ 
bile to wait for absent owner, was 
not a "passenger or person riding 
as a guest" within the statute.— 
Puckett V. Pailthorpe, 223 N.W. 254, 
207 Iowa 613. 

Beauisites generally 

In order to constitute one a ‘‘pas¬ 
senger or person riding" In a ve¬ 
hicle as a guest or by invitation and 
not for hire, there must be a driver, 
a journey, and some riding, although 
once these requisites are present, it 
may not be essential that the car be 
in motion or even that the driver be 
in the car at the time of the injury. 
—Puckett V. Pailthorpe, supra. 
Movement of car 

Under a statute applicable to a 
"person transported by the owner of 
a motor vehicle as his guest," it 
has been held that a person invited 
to enter a car for Immediate trans¬ 
portation is a guest from the mo¬ 
ment he enters the car, even though 
the car has not yet begun to move.— 
Nemoitin v. Berger, 149 A 233, 111 
Conn. 88. 

3"2, Mich.—Brown v. Arnold, 6 N.W. 

2d 914, 303 Mich. 616—Hunter v. 

Baldwin, 255 N..W. 431, 268 Mich. 

106. 

A person alighting from an auto¬ 
mobile, who IS in a position with one 
foot on the ground and the other on 
the running board when the auto¬ 
mobile moves, cannot be said to be 
"riding" in the automobile within 
the meaning of the statute.—Prager 
V. Isreal, 98 P.2d 729, 15 Cal.2d 89. 
Where injured person has left car 

(1) One who was struck by rear 
fender of automobile when automo- 
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bile skidded while starting up after 
motorist had stopped to permit the 
one injured to alight from the auto¬ 
mobile was not a guest at time of the 
accident.—Brown v. Arnold, 6 N.W.2d 
914, 303 Mich. 616. 

(2) Where motorist struck child 
while child was recrossing street to 
dolondant's double-parked automobile 
after having mailed letter for de¬ 
fendant, child not not a guest in¬ 
jured while riding in the motorist's 
vehicle.—^Harrison v. Gamatero, 125 
P.2d 904, 62 Cal.App 2d 178. 

(3) Where at time of injury both 
motorist and passenger were outside 
automobile engaged in changing a 
tire, the relation of guest and host 
did not exist, and guest statute did 
not apply.—Rohr v. Employers Lia¬ 
bility Assur. Corporation. Limited, of 
London, 9 N.W.2d 627, 243 Wis. 113, 
Illinois statute. 

(4) Invitee who was injured by 
"kicking" of automobile which he 
was cranking at request of owner 
after car had made a temporary stop, 
was not a guest within statute.—Mo- 
reas v. Ferry, 26 P.2d 886, 135 Cal. 
App. 202. 

Temporary halt of car 

Where elderly woman accepted In¬ 
vitation to ride as guest of automo¬ 
bile owner, and entered automobile, 
but owner stopped automobile on a 
hillside and absented himself tempo¬ 
rarily, and automobile rolled down 
hillside, causing woman to be thrown 
therefrom, the woman remained a 
guest at all times until she was 
thrown to the street, and could not 
recover for owner's simple negli¬ 
gence.—Frankenstein v. House, 107 
P2d 624, 41 Cal.App, 2d 813. 

33. Cal.—Fairman v. Mors, 130 P2d 

448, 65 Cal.App.2d 216. 

34. U.S.—^Mayer v. Puryear, C.C.A. 

Va., 115 F.2d 676. 
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atop is liable to such a rider only for injuries resulting 
from willful or wanton misconduct. Some authorittes, 
but not others, recognize a distinction between invited 
guests and self-invited guests, and deem the latter to be 
licensees. 

One who enters an automobile as a result of his 
own solicitation to be permitted to ride therein, to 
which the operator consents, is regarded as a mere 
licensee.25 In some j'urisdictions it is considered 
that the operator of a motor vehicle owes to one 
who is riding therein as a mere licensee only the 
duty of refraining from acts wantonly or willfully 
injurious to such licensee,^ 6 and he is not liable in 
the absence of at least gross negligence.^*^ How¬ 
ever, the more generally accepted rule is that the 


driver of an automobile owes to a permissive guest 
or licensee in the car the same care as he owes to 
an invited guest,that is, the duty of exercising 
reasonable or ordinar^^ care^® not to increase his 
danger or add a new hazard.'^® 

Some authorities have recognized a distinction 
in status between guests riding at the invitation of 
the owner or operator of the car and so-called per¬ 
missive or self-invited guests, the former being 
classified as invitees and the latter as licensees.'^^ 
Other authorities, however, refuse to recognize any 
such distinction, and deem self-invited riders to 
come within the category of gratuitous guests, ^2 


35. N.J—Lutvin v. Dopkus, 108 A. 
862, 94 N.J.Law 64. 

42 C.J. p 1057 note 56. 

36. Mass—Theriault v. Pierce, 30 N. 

E 2d 682, 307 Mass. 532. 

K.J.—Kelliher v. Gner, 18 A.2d 282, 
126 N J Law 162—Struble v. Bell, 
17 A.2d 800, 126 N.J.Law 16S—Egan 
V. Levay, 7 A.2d 813, 123 N J Law 
14, affirmed 11 A.2d 22, 124 N.J.Law 
125—^Hutt V. Travelers’ Ins. Co., 
164 A. 12, 110 N.J.Law 57—Wood¬ 
ruff V. Lawler, 140 A. 430, 6 N.J. 
Misc. 219—Gruda v. Karbowski, 139 
A, 893, 6 N.J.Misc. 49. 

Tex—Thomas v. Southern Lumber 
Co., CivApp., 181 S.W.2d 111. 

42 C.J. p 1057 note 57. 

Same duty as to trespasser 

Under the law of New Jersey, lia¬ 
bility of the owner or operator of an 
automobile to a licensee riding there¬ 
in is assimilated to the duty of the 
owner of property to a trespasser.— 
Heinemann v. Jewish Agr, Soc., 37 
N.T.S.2d 354, 178 Misc. 897, affirmed 

43 N.T.S.2d 746, two cases, 266 App. 
Div. 907, appeal denied 46 NT.S.2d 
219, two cases, 266 App.Div. 941. 
What constitutes wautouuess 

With respect to liability to a li¬ 
censee, in order to constitute wan¬ 
tonness a specific design or intent to 
injure the licensee is not essential.— 
First Nat. Bank v. Sanders, 149 So. 
848, 227 Ala. 313. 

37, Mass.—Forman v. Prevoir, 164 
N.E. 818, 266 Mass 111. 

Va.—Johnston v. Kincheloe, 180 S.E. 
540, 542, 164 Va. 370. 

“Plainly, a self-invited guest has 
no rights superior to those of one 
who goes by express invitation.”— 
Johnston v. Kincheloe, supra. 

38. Ark.—Roberson v. Roberson, 101 
S.W.2d 961, 193 Ark. 669—^Howe v. 
Little, 34 S.W.2d 218, 182 Ark. 1083 
—Gurdin v. Fisher, 18 S.W.2d 345, 
179 Ark 742—^Bennett v. Bell, 3 S. 
W.2d 996, 176 Ark. 690—^Black v. 
Goldweber, 291 S.W. 76, 172 Ark. 
862. 

La.—Guillory v. Perkins, App., 6 So. 
2d 177—^Rushing v. Mulhearn Fu¬ 


neral Home, App., 200 So. 52— 
Provosty v. Christy, App., 152 So. 
784. 

Miss.—Green v. Maddox, 151 So. 160, 
168 Miss. 171. 

N.T —Heinemann v. Jewish Agr. 
Soc., 37 N.YS 2d 354, 178 Misc. S97, 
affirmed 43 N.Y.S.2d 746, two cases, 
266 App.Div. 907. appeal denied 46 
NYS.2d 219, two cases, 266 App. 
Div. 941. 

N.C.—Brigman v. Fiske-Carter Const. 
Co.. 136 S.E. 125, 192 N.C. 791, 49 
A.L.R. 773. 

Pa.—^Ravis v. Shehulskie, 14 A.2d 70, 
339 Pa. 161—^Hopshire v. Yeseno- 
sky. 43 A 2d 351, 157 Pa.Super 545. 

R. I.—Garabedian v. Dizjin, 191 A. | 
257, 58 RI. 74. 

S. D.—Holdhusen v. Schaible, 244 N. 
W. 392, 60 S.D. 275 

Tenn—Sandlin v, Komisar, 93 S.W. 

2d 645, 19 Tenn.App. 625. 

Tex—Morris v. Sanders. Civ.App., 55 
SW.2d 594. 

Vt.—Robinson v. Leonard, 134 A. 706, 
100 Vt. 1. 

W.Va.—^Deskins v. Warden, 12 S.E.2d 
47, 122 WVa. 644—Broyles v. Ha- 
german, ISO S.E. 99, 116 W.Va. 267. 
42 C.J. p 1057 note 59. 

39. Ark.—Roberson v. Roberson, 101 
S.W.2d 961, 193 Ark. 669—Howe v. 
Little. 34 S.W.2d 218, 182 Ark. 
1083—Gurdin v. Fisher, 18 S.W.2d 
345, 179 Ark. 742—Bennett v. Bell, 
3 S.W,2d 996, 176 Ark. 690. 

Ind—^Munson v. Rupker, 151 N.E. 

101, 96 Ind.App 15. 

La.—Morales v Employers' Liability 
Assur. Corporation, 12 So 2d 804, 
202 La. 755—Rushing v. Mulhearn 
Funeral Home, App., 200 So. 52— 
Hudson V. Jackson Brewing Co., 4 
La App. 549. 

—Green v. Maddox, 151 So. 160, 
168 Miss. 171. 

Pa.—Ravis v. Shehulskie, 14 A. 2d 
70, 339 Pa. 161—Spencer v. Jones, 
179 A. 75. 319 Pa. 231—^Hopshire v. 
Yesenosky, 43 A.2d 351, 157 Pa- 
Super. 545. 

R.I.— Garabedian r. Dizjin, 191 A. 
257, 58 R.L 74. 
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S.D.—Holdhusen v. Schaible. 244 N. 

W. 392, 60 S.D. 275. 

Tenn.—Sandlin v. Komisar, 93 S.W. 

2d 645, 19 Tenn.App. 625. 

Tex.—^Morris v. Sanders, Civ.App., 55 
S.Vr.2d 594. 

W.Va.—Deskins v. Warden, 12 S.E. 
2d 47. 122 W.Va. 644—Broyles v. 
Hagerman, 180 S.E. 99, 116 W.Va. 
267. 

Hitchhikers 

The custom of seeking free rides, 
known as hitchhiking, and its inci¬ 
dents are affected by no statutory 
rule in the state, but are governed 
solely by the common-law rule that 
one whose fault causes injury to an¬ 
other who is himself free from fault 
is subject to liability to the person 
injured.—Dashiell v. Moore, 11 A.2d 
640, 177 Md. 657. 

40- "Wis.—^Hensel v. Hens el Yellow 
Cab Co., 245 N.W. 159, 209 Wis. 
489. 

41. N.J.—^Kelliher v. Grier, 18 A.2d 
282, 126 N J.Law 163. 

Held guest 

Daughter riding with mother In 
automobile after relinquishing wheel 
at her request was entitled to care 
and protection of guest.—Baker v. 
Baker, 124 So. 740, 220 Ala. 201. 

Held not iuvitee 

Plaintiff being taken to card party 
by defendant at request of defend¬ 
ant's fiancee, whom defendant was 
taking to same party, since plaintiff 
was not invitee of defendant in his 
automobile.—Myers v. Sauer, 182 A. 
634, 116 N.J.Law 254. 

42. La.—Morales v. Employers* Lia¬ 
bility Assur. Corporation, App., 7 
So 2d 660, affirmed 12 So.2d 804, 
202 La. 755—Chanson v. Morgan’s 
Louisiana & T. R. & S. S. Co., 136 
So. 647, 18 La.App. 602. 
jyfiss.—Corpus Juris cited ia Green v. 
Maddox, 151 So. 160, 161, 168 Miss. 
171. 

Vt.—^Robinson v. Leonard, 134 A. 706, 
100 Vt. 1. 

42 C.J. P 1057 note 59. 

“To say such relation [between 
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rather than within the categ’ory of mere licensees 
in the sense of riders occupying a status somewhere 
between that of guest and trespasser, ^3 or within 
the category of wrongdoers^^ or trespassers,'^® and 
it has been said that the modern authorities are al¬ 
most unanimous in adhering to this view.^® 

Persons treated as licensees with relation to an 
owner or employer, because of the fact that they 
are riding in a vehicle on the unauthorized invita¬ 
tion or permission of the driver, are discussed supra 
§ 399 (2). 

Under gtcest statutes. The so-called guest stat¬ 
utes, discussed supra §§ 399 (3)-399 (5), are in 
some jurisdictions expressly made applicable to li¬ 
censees,and, generally speaking, the tests for de¬ 
termining who is a gratuitous guest are applicable 
in determining who is a licensee within the mean¬ 
ing of such statutes.^® 

§ 401. -Trespassers 

A motorist owes no duty to a trespasser on the ve¬ 
hicle whose presence is unknown; and, when the tres¬ 
passer’s presence is known, the operator owes him only 
the duty not willfuily or wantonly to injure him. Al¬ 
though there is some authority to the contrary, it is gen¬ 


erally held that the same rules apply to an infant tres¬ 
passer, except where the infant’s presence in a position 
of peril becomes known. 

The operator of an automobile is under no duty to 
anticipate the presence of a trespasser on his vehi¬ 
cle,^ 3 or attempting to board it,®o or to use due care 
to acquire knowledge of the presence of a tres¬ 
passer and he owes to a trespasser, of whose 
presence on the vehicle he is unaware, no duties 
whatever,and is not liable for any injury to such 
a trespasser even though his operation of the car 
was grossly negligent.®® Even when the operator 
becomes aware of the presence of a trespasser he 
does not owe to the trespasser the duty of ordinary 
or reasonable care but merely the duty to refrain 
from wantonly or willfully causing injury to him.54 
Where, however, the operator knows that the tres¬ 
passer is in a position of peril, he is under a duty to 
exercise reasonable care to avoid injuring him,®® 
since failure to use due care in such circumstances 
may be the equivalent of willfulness or wanton¬ 
ness.®® It is also frequently held, without refer¬ 
ence to whether his presence was known or un¬ 
known, that a trespasser may not recover except for 
willful or wanton misconduct®'^ or gross negli- 


grratuitous carrier and guest] and the 
duty of ordinary care growing out of 
It depends on who initiated the ne¬ 
gotiations is to place the duty of care 
on a wrong basis ”—Wurtzburger v. 
Oglesby, 131 So. 9, 11, 222 Ala. 151. 

43. Ala.—^Wurtzburger v. Oglesby, 
supra. 

44, Mi.ss.—Green v. Maddox, 149 So. 
8S2, 168 Miss. 171, suggestion of 
error overruled 151 So. 160, 168 
Miss. 171, Louisiana law. 

45, Ala.—^Wurtzburger v. Oglesby, 
131 So. 9, 12. 222 Ala. 151. 

Reason, for rule 

“Merely because one asks for a 
favor of this sort, often called a self- 
invited guest, cannot, we think, give 
him the same legal status as a 
wrongdoer, a trespasser who boards 
a car and rides without even the 
consent of the owner or any one au¬ 
thorized to consent for him.”— 
Wurtzburger v. Oglesby, supra. 

46, Miss.—Green v. Maddox, 151 So. 
160, 168 Miss. 171. 

47. Wash.—^Buss v. Wachsmith, 70 
P.2d 417, 190 Wash. 673. adhered 
to 74 P.2d 999, 193 Wash. 600. 

48. Wash.—Finn v. Drtlna, 194 P.2d 
347—Iron v. Sauve, 179 P.2d 327, 
27 Wash.2d 562—^Pence v. Berry, 
125 P.2d 645, 13 Wash.2d 564— 
Engel V. Interstate Transit Co., 115 
P.2d 681, 9 Wash.2d 590—Buss v. 
Wachsmith, 70 P.2d 417, 190 Wash. 
673, adhered to 74 P.2d 999, 193 
Wash. 600. 


An employee of a truck owner who 
was riding on truck in performance 
of duty for which he was employed 
was not licensee within automobile 
guest statute.—^Buss v. Wachsmith, 
supra. 

ITnlawful transportation 

A mail carrier, permitting boy to 
ride on running board of mail truck 
in violation of post office regulation 
and statute and ordinance, was not 
licensor and boy was not licensee 
within host and guest statute.—^Up¬ 
church V. Hubbard, 188 P.2d 82, 29 
Wash.2d 559. 

49- Conn.—Salemme v. Mulloy, 121 
A. 870, 99 Conn. 474. 

Person riding on unauthorized per¬ 
mission or invitation of driver as 
trespasser with respect to owner or 
employer see supra § 399 (2). 

50. Kan—Gamble v. Uncle Sam Oil 
Co., 163 P, 627, 100 Kan. 74, L.K.A. 
1917P 875. 

51. Conn.—Salemme v. Mulloy, 121 
A. 870, 99 Conn 474. 

52. Conn.—Salemme v. Mulloy, su¬ 
pra. 

Pa.—Sullivan v. Cahilin, Com.Pl., 42 
Lack.Jur. 36. 

42 C.J. p 1057 note 64. 

53. Ala.—^Birmingham Ice & Cold 
Storage Co. v. Alley, 25 So.2d 37, 
247 Ala 503. 

Conn.—Salemme v. Mulloy, 121 A. 

8'70, 99 Conn. 474, 480. 

54- Ala.—Birmingham Ice & Cold 
Storage Co. v. Alley, 25 So.2d 37, 
247 Ala. 503. 


Mass.—Sheehan v. Goriansky, 56 N.E. 

2d 883, 317 Mass. 10. 

Miss.—Corpus Juris cited In Trlco 
Coffee Co. v. Clemens, 151 So. 175, 
176, 168 Miss. 748. 

Ohio.—Coca-Cola Bottling Works Co-. 
V. Meyer, 162 N.E. 826, 28 Ohio- 
App. 468. 

N.J.—Glowacky v. Sheffield Farms 
Co., 134 A. 674, 4 N. J Misc. 849, 
affirmed 137 A. 916, 103 N.J.Law 
697, 

42 C.J. p 1058 notes 66, 67. 

In ejecting trespasser from truck 
the only duty owed by owner or pro¬ 
prietor is not to injure him wanton¬ 
ly or intentionally.—Birmingham Ice 
& Cold Storage Co. v. Alley, 25 So.2d 
37, 247 Ala. 503. 

55. Conn.—Vollz v. Orange Volun¬ 
teer Fire Ass'n, 172 A. 220, 118 
Conn. 307. 

Ky.—Ice Delivery Co. v. Thomas, 160 
S.W.2d 605, 290 Ky. 230. 

42 C.J. p 1058 note 68. 

56. Ala.—^Birmingham Ice & Cold 
Storage Co. v. Alley, 25 So.2d 37, 
247 Ala. 503. 

57. Mich.—Langford v. Rogers, 270 
N.W. 692, 278 Mich. 310. 

Miss.—Beale & Strayhorn v. Clay- 
born, 120 So. 812, 152 Miss. 681. 
N.J.—Meade v. Purity Bakeries Cor¬ 
poration. 180 A. 856, 115 N.J.Law 
471. 

N.Y.—North v. David Donaldson Co., 
226 N.T.S. 382, 131 Misc. 170. 

Pa.—Slother v. Jaffe, 51 A.2d 747, 356 
Pa. 238—Stefan v. New Process 
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gence,58 or at least such gross negligence as to con¬ 
stitute willful wrong,5 9 and where such misconduct 
was the proximate cause of the injuries complained 
of.®® 

Children. According to some authorities, an in- 
fant®i of tender years«2 as well as an adult may he 
a trespasser on a motor vehicle; and the operator 
does not owe to an infant trespasser any greater 
duty than he owes to any other trespasser,63 even 
though the infant is a child of tender years.64 He 
is therefore not under a duty to anticipate the pres¬ 
ence of children trespassing on his vehicle, 66 or 
to make an examination around and under it to 
ascertain whether or not there are any such tres¬ 
passers® 6 unless there is something peculiar in the 
situation which should reasonably lead him to know 
that children are trespassing thereon or to appre¬ 
hend that they might be doing so.®^ Other authori¬ 
ties, however, have held that an infant of tender 
years in or on a motor vehicle cannot be consid¬ 


§ 401 

ered a trespasser®^ and that he is entitled to the 
exercise of reasonable care.®® 

It is generally agreed that, when the operator 
knows of the presence of an infant trespasser on 
his vehicle in a position or situation of peril, he is 
bound to use ordinary care and to take proper and 
reasonable precautions to avoid injuring himj® If 
the continued presence of the child on the vehicle 
is dangerous, it is the duty of the driver to re¬ 
move him"^ and see that he stays off;'^3 ^nd in so 
doing he must use due care'^3 with respect to stop¬ 
ping and allowing sufncient time for the child to 
alight'^'^ or removing him to a safe placed® In gen¬ 
eral terms it has been said that the degree of care 
to be observed by a motorist with respect to a child 
known to him to be trespassing on his vehicle is af¬ 
fected by the age of the child."® At any rate, a 
minor trespasser is clearly entitled to recover for 
injuries resulting from willful, wanton, or reckless 
acts of the operator committed with knowledge of 


Laundry Co., 185 A. 734, 323 Pa. 
373. 

S C.—Nettles v. Tour Ice Co., 4 S E. 

2d 797, 191 S.C. 429. 

53. Mich.—Langford v. Rogers, 270 
N.W. 692, 278 Mich. 310. 

59. Miss.—Beale & Strayhorn v. 
Clayborn, 120 So. 812, 152 Miss, 
681. 

60. S C.—Nettles v. Tour Ice Co., 4 
S.B.2d 797, 191 S.C, 429. 

Proximate cause as essential to re¬ 
covery for injury through opera¬ 
tion of motor vehicle generally see 
supra §§ 252-256. 

61. N.Y.—Thibodeau v. Gerosa 
Haulage & Warehouse Corporation, 
300 N.T.S. 686, 252 App.Div. 615, 
affirmed 16 N.B.2d 98, 278 N.T. 551. 

62. Pa.—Levchik v. Shaffer. 194 A. 
923, 327 Pa. 570—De Francisco v. 
La Face, 194 A. 511, 128 Pa.Super. 
538. 

63. Ala.—Birmingham Ice & Cold 
Storage Co. v. Alley, 25 So.2d 37, 
247 Ala. 503. 

Cal.—^Wilson v. City of Long Beach, 
Cal.App., 162 P.2d 658. 71 Cal.App. 
2d 235, rehearing denied 163 P.2d 
501, 71 CalApp.2d 236. 

Mich.—Ravey v. Healy, 272 N.W. 692, 
279 Mich. 323. 

N.J.—Glowacky v. Sheffield Farms 
Co., 134 A. 674, 4 N.J.Misc. 849, 
affirmed 137 A. 916, 103 N.J.Law 
697. 

Pa.—Rapczynski v. W. T. Cowan, 
Inc., 10 A.2d 810, 138 Pa.Super. 392 
— ^Hollup V. United News Co., 176 
A. 51, 115 Pa.Super. 58'5. 

42 C.J. p 1058 note 69. 

64- N.J.—^Meade v. Purity Bakeries 
Corporation, 180 A. 866, 116 N.J. 
Law 471. 

42 C.J. p 1058 note 70. 


65. Mich.—Ravey v. Healy, 272 N. 
W. 692, 279 Mich. 323. 

N.J.—Meade v. Purity Bakeries Cor¬ 
poration, ISO A. 856, 115 N.J.Law 
471. 

Wis.—Heikkila v. Standard Oil Co., 
213 NW. 652, 193 Wis. 69. 

42 C.J. p 1058 note 71 [a]. 

66. Cal —^Wilson v. City of Long 
Beach, 162 P 2d 658, 71 Cal.App.2d 
235, rehearing denied 163 P.2d 501, 
71 Cal.App.2d 23-5. 

N.T.—Ostrander v. Armour, 161 N.T. 

S. 961, 176 App.Div. 152. 

Va.—^^Vhlte v. Edwards Chevrolet Co., 
43 S.E.2d 870, 186 Va. -669. 

42 C.J. p 1058 note 71. 

67- La.—Llorens v. McCann, 175 So. 

442, 187 La. 642. 

42 C.J. p 1058 note 72. 

68. Ohio.—^Leeman v. Moser, App., 
32 N.E.2d 448—King v. Cipriani, 
App., 32 N.R2d 446. 

Tex.—Texas Co. v. Blackstock, Civ. 
App., 21 S.W.2d 13, error dis¬ 
missed. 

Merely technical trespasser 
Wash.—Holland v. Arland, 126 P.2d 
594, 14 Wash.2d 32. 

69. Wash.—^Holland v. Arland, su¬ 
pra. 

70. Ala.—Birmingham Ice & Cold 
Storage Co. v. Alley, 25 So.2d 37, 
247 Ala. 603. 

Cal.—Hernandez v. Murphy, 115 P.2d 
<565, 46 Cal.App.2d 201. 

Iowa.—^Samuelson v. Sherrill, 280 N. 

W. 596, 225 Iowa 421. 

Pa.—Levchik v. Shaffer, 194 A. 923, 
327 Pa. 670. 

42 C.J. p 1058 note 73. 

Season for rule 

The rule is that children must be 

1021 


expected to act on childish instincts 
and impulses, and not to exercise the 
discretion and prudence necessary for 
their safety, with regard to danger¬ 
ous agencies.—Llorens v. McCann, 
17*5 So. 442, 187 La. 642. 

71. Ga.—Glover v. Dixon, 11 S.E.2d 
402, 63 Ga.App, 692. 

Tex.—Texas Co. v. Blackstock, Civ. 
App., 21 S.W.2d. 13, error dismissed. 

72. La—Llorens v. McCann, 175 So. 
442, 187 La. 642. 

73. Ala-—^Birmingham Ice & Cold 
Storage Co. v. Alley, 25 So.2d 37 
247 Ala. SOS. 

La.—Llorens v. McCann, 175 So. 442, 
187 La. 642. 

Tex.—Texas Co. v. Blackstock, Civ. 
App., 21 S.W.2d 13, error dismissed. 

Care held sufficient 

Driver of ice truck who before 
starting truck ordered small children 
seated on right-hand running board 
to leave truck and observed that they 
moved a few steps away, and who 
then entered truck from left side and 
started truck without again ascer¬ 
taining what children had done, ex¬ 
ercised ordinary care.—Coffey v. Os¬ 
car Mayer & Co., 32 N.W.2d -235, 252 
Wis. 473. 

74- N.T,—Ostrander v. Armour, 17'6 
App.Div. 152. 161 N.T.S. 961. 

75. Tex.—Texas Co. v. Blackstock, 
Civ.App., 21 S.W.2d 13, error dis¬ 
missed. 

76. Ga.—Glover v. Dixon, 11 S.E.2d 
402, 63 Ga.App. 592. 

La.—Llorens v. McCann, 175 So. 442, 
187 La. 642. 
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§ 401 


his presence.'^’^ 

The doctrine of attractive machinery and places 
with respect to liability to children injured thereby 
or thereon does not ordinarily apply to automo- 
biles/8 although they are left parked or standing in 
the highway it has been held that, where 

such a vehicle is left unattended where children are 
apt to see it and play with it, it is incumbent on 
the driver so to leave it that any such children will 
be reasonably safe from injury-^® 

§ 402. - Skill of Driver 

According to some authorities a motorist owes his 
guest only the duty to exercise whatever degree of skill 
or judgment he possesses. 

Some authorities hold that a motorist owes no 


duty to his guest to exercise a degree of skill and 
judgment that he does not possess; hence if an ac¬ 
cident results from lack of skill or judgment, rath¬ 
er than from inadvertence, the operator is not lia¬ 
ble if he has conscientiously exercised whatever 
skill and judgment he possesses,even though the 
inadequacy of his skill and judgment under the cir¬ 
cumstances would constitute negligence by ordinary 
standards and subject him to liability to persons 
other than occupants of the car.82 This rule, how¬ 
ever, will not absolve the operator from liability for 
injuries resulting not from his lack of skill or judg¬ 
ment in the management of the car but from his 
failure to use due care in other matters in respect 
of which he owes the same duty of care to occu¬ 
pants of the car as to others,S3 as, for example, in 
the matter of maintaining a proper lookout^^ and 


77. N.J —laconic v. D’Ang-elo, 142 A. 
46. 104 N.J.Law 506, 58 A.L.R. 614 

78. Ill.—Michalik v. City of Chica- 
gro, 4 ]Sr.E.2d 256, 286 Ill.App. 617. 

42 C.J p 10'58 note 75. 

“Tumta'ble cases doctrine” will not 
be extended to apply to infant tres¬ 
passers on motortrucks driven on 
city streets or another’s premises. 
Ga.—Braselton v. Brazell, 175 S E. 

254, 49 GaApp. 269. 

Kan.—Gamble v. Uncle Sam Oil Co., 
163 P. 627, 100 Kan. 74, L.R.A. 
19171) 875. 

79. Pa.—^Rapczynski v W. T. Cow¬ 
an, Inc., 10 A.2d 810, 138 Pa.'Super 
392—Martin v. Diskin, Com.Pl., 38 
Lack.Jur. 212. 

42 C J. p 1058 note 7i6. 

Precautions ag'ainst foreseeable oc¬ 
currences 

Pa.—^Rapczynski v. "W. T, Cowan, 
Inc., 10 A.2d 810, 138 Pa,Super. 392. 

80. N.C.—Campbell v. Model Steam 
Laundry, 130 SB. 638, 190 N.C. 649. 

42 C.J. p 1059 note 77. 

Playground 

(1) If the owner of a motor vehicle 
leaves it in a place ordinarily used 
by children as a playground, and 
permits children to play thereon to 
such an extent that it evidences an 
approval of such action, a child play¬ 
ing thereon is not a trespasser, and 
the owner will be liable for ordinary 
negligence.—^Rapczynski v W. T. 
Cowan, Inc., 10 A.2d 810, 138 Pa Su¬ 
per. 392—De Francisco v. La Face, 
194 A. 511, 128 Pa.Super. 538. 

(2) However, this rule is not ap¬ 
plicable with respect to children 
playing in a street intersection so 
as to impose on the operator of a 
nearby freight terminal an active 
duty to take care of plaintiffs’ son 
by keeping him off of operator’s trac¬ 
tors parked in street or to protect 
the son when he entered a parked 
tractor without permission.—Hap- 


ezynski v. W. T. Cowan, Inc., 10 A 2d 
810, 138 Pa.'Super. 392. 

81, U.S,—Maruska v. Maruska, 15i5 
F.2d 302—Liggett & Myers Tobacco 
Co. V. De Pareq, C C A Minn., 66 F. 
2d 678. 

Tenn.—^Halch v. Brinkley, 80 S.‘W.2d 
838, 169 Tenn. 17. 

Wis.—Pierner v. Mann, '25 N.W.2d 
83, 249 Wis. 469-^Culver v. Webb, 
12 N.W.2d 731, 244 Wis. 478— 
1-Iaugen v. Wittkopf, 7 N.W.2d 886, 
243 Wis. 276—^Hutzler v. McDon¬ 
nell, 7 N.W.2d 835, 242 Wis. 256— 
Bohren v. Lautenschlager, 1 N.W. 
'2d 792, 239 Wis. 400—Tracy v. 
Malmstadt, 296 N.W. 87. 236 Wis. 
642—School V. Milwaukee Automo¬ 
bile Ins. Co., 291 N.W. 311, 234 
Wis. 332—Struck v. Vetter, 290 N. 
W. 131, 223 Wis. 540—Schwab v. 
Martin, 2'79 N.W. 699, 228 Wis. 
45—Grover v. Sherman, '2'5'3 NW. 
'680, 214 Wis. 152—^Eisenhut v. Ei- 
senhut, 250 N.W. 441, 212 Wis 4'67, 
91 A L.R. 552—^Harter v. Dickman, 
245 N.W. 157, 209 Wis. 283—Ponei- 
towcki v, Harres, 228 N.W. 126, 
l200 Wis. 504—'Sommerfield v. 
Plury, '223 N.W. 408, 198 Wis. 163. 
42 C.J. p 1059 note 82. 

Assumption of risk by guest see in¬ 
fra § 486. 

Equivalent to duty to licensee 

Duty which motorist owes to 
gratuitous passenger is only that of 
licensor to licensee. 

Minn.—Cosgrove v. McGonagle, 264 
N.W. 134, 196 Minn. 6, Wisconsin 
law. 

Wis.—^Waters v. Markham, 23i5 N.W. 
797, 204 Wis. 332—Sommerfield v. 
Flury, 223 N.W. 408, 198 Wis. 163. 
Rule applies to child as well as to 
adult—Bohren v. Lautenschlager, 1 
N.W.2d 792, 239 Wis. 400—^Eisenhut 
V. Eisenhut, 250 N.W. 441, 212 Wis. 
467, 91 A.L.II. 652. 

82. Wis.—Culver v. Webb, 12 N.W. 
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2d 731, 244 Wis. 478—Bohren v 
Lautenschlager, 1 N.W.2d 792, 239 
Wis. 400—School V. Milwaukee Au¬ 
tomobile Ins. Co., 201 N.W. 311, 
234 Wis. 332—Schwab v, Martin, 
'279 N.W. 699, 228 Wis. 46. 

83. Wis.—^Pierner v. Mann, 25 N.W. 
2d S3, 249 Wis. 469—Hensel v. Plen- 
sel Yellow Cab Co., 246 NW. 159, 
'209 Wis 489—Heims v. Bluhm, 228 
N.W. 599, 200 Wis. 321—Roeber v. 
Pandl, 228 N.W. 512, 200 Wis. 420. 
“While the guest cannot demand of 

the host a higher degree of skill and 
experience than he actually possesses 
nevertheless there are cer¬ 
tain duties imposed upon the drivers 
of automobiles, the abilities to per¬ 
form which do not depend upon ex¬ 
perience or acquired skill Among 
these IS the duty to maintain a rea¬ 
sonable speed, obey the law of the 
road, keep a proper lookout, etc. 
These are duties which are required 
to be observed for the safety of 
everyone, those within as well as 
those without the automobile, and 
failure to perform them may result 
in liability.”—I'oneitowcki v. Harres, 
228 N.W. 126, 129, 200 Wis. 504. 

84, Wis.—Pierner v. Mann, 25 N.W. 
2d 83, 249 Wis. 469—Tracy v. 
Malmstadt, '296 N.W. 87, 236 Wis. 
■642—Cummings v. Nelson, 250 N 
W. 759, 213 Wis. 121—Eisenhut v. 
Eisenhut, 248 N.W. 440, 212 Wis 
46‘7, 91 A.L.R. 549, rehearing denied 
250 N.W. 441, 212 Wis. 467, 91 A. 
L.R 652—Madden v. Peart, 229 N. 
W. 57, 201 Wis. '259—Heims v 
Bluhm, 228 N.W. 699, 200 Wis 321 
—Roeber v. Pandl, 228 N.W. 512, 
200 Wis. 420—^Poneitowcki v. Har¬ 
res, 228 N.W. 126, '200 Wis. 504. 

Habitual negligesLce with respect to 
lookout 

Truck driver owed his guest same 
duty owed others with respect to 
lookout, unless he was habitually 
negligent in such respect to guest's 
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a reasonable speed.*® 

§ 403. — Condition and Equipment of Ve¬ 
hicle 

A motorist does not guarantee to his guest the sound¬ 
ness of the vehicle, and according to some authorities his 
only duty is to refrain from active negligence which in¬ 
creases the dangers from defects, although other author¬ 
ities hold that the owner owes his guest the duty of hav¬ 
ing the vehicle in a reasonably safe condition. 

One who gratuitously carries a passenger in his 
vehicle does not guarantee to such passenger the 
soundness of the vehicle,but, as discussed infra 
§ 486, the passenger takes the vehicle as he finds it, 
except for anything in the nature of a trap or con¬ 
cealed defect known to the owner or operator and 
not known or patent to the passenger, in which 
case there is a duty to warn the passenger,^7 and 
the owner owes his guest no duty other than to re¬ 
frain from active negligence which increases the 
danger from defects which the guest assumes when 
he enters the car.^® 


Although the operator owes his passenger the 
duty of operating the vehicle with reasonable care 
in the light of his knowledge of existing defects,^^ 
it has been held that, unless there are circumstances 
putting him on notice of possible defects and im¬ 
posing the duty of ascertaining the condition of the 
car,^^o the owner owes no duty to the guest to in¬ 
spect the car for hidden defects.^^ However, the 
owner of an automobile, in the exercise of reason¬ 
able care, has been said to owe to one whom he in¬ 
vites to ride therein the duty of having the auto¬ 
mobile in a reasonably safe condition^^ and of ex¬ 
ercising reasonable care in the inspection of the ve¬ 
hicle, being chargeable with notice of everything 
that such inspection would disclose.^^ 

At an 3 " rate, the owner or operator is not liable 
in the absence of conduct constituting negligence on 
his part,^^'* as where he operates the car with due 
care and without knowledge, actual or constructive, 
of the defect causing the accident,®^ Qp without re- 


knowledge.—^Hensel v. Hensel Yellow 
Cab Co., 24-5 N.W. 159, 209 Wis. 
489. 

85. Wis.—Madden v. Peart, 229 IST.W. 
57, 201 Wis. 259. 

86. Ala.—Baker v. Elebash, 124 So. 
739, 220 Ala 198. 

Conn.—Roniansky v. Cestaro, 145 A. 

156, 109 Conn. 654. 

Ill.—Bartolucci v. Falleti, 41 N.E.2d 
777, 314 Ill App. 551, affirmed 46 N. 
B,2d 980, 382 Ill. 168. 

Ky.—^Helton v. Prater’s Adm’r, 114 S. 

W.2d 1120, 272 Ky. 674. 

S.D.—Petteys v. Leith, 252 N.W. 18, 
62 S.D. 149. 

42 C.J. p 1059 note 84. 

87. Minn.—Olson v. Buskey, 19 N.W. 
2d 57, 220 Minn. 155. 

S.D.—Petteys v. Leith, 252 N.W. 18, 
62 S.D. 149. 

W.Va.—^Lewellyn v. Shott, 165 S-E. 
115, 109 W.Va. 379—Marple v. Had¬ 
dad, 138 S.E. 113, 103 W.Va. 508, 
61 A.L.R 1248. 

Circumstancefi affecting duty to warn. 

(1) Owner is liable for injury to 
guest if he knew of dangerous condi¬ 
tion of the car, realized risk, believed 
that guest would not discover condi¬ 
tion or realize risk, and failed to 
warn him. 

N.T.—Higgins v. Mason. 174 N.E. 77, 
255 N.T. 104—Parker v. Helfert, 
252 N.T..S. 36, 140 Misc. 906. 

Wis.—Jensen v. Jensen, 279 N.W’. 628, 
328 Wis. 77—Campbell v. Spaeth, 
260 N.W. 394, 213 Wis. Ii62—Waters 
V. Markham, 235 N.W. 797, 204 
Wis. 332. 

(■2) Necessity of warning automo¬ 
bile guest of dangerous defect is ob¬ 
viated where defect is otherwise 
made known to guest in host’s pres¬ 


ence—^Lewellyn v. Shott, 155 S.E. 
115, 109 W.Va. 379. 

88. U.S.—^Ingenck v. Mess, C.C.-A 
N.Y., 63 F,2d 233. 

Ill.—Bartolucci v. Falleti, 41 N.E.2d 
777, 314 IlLApp. 651, affirmed 46 
N.B.2d 980, 382 Ill. 168. 

Ky.—Newton v. Wetherby’s Adm'x, 
153 S.W2d 947, 287 Ky. 400 
Miss.—Monsour v. Farris, 181 So. 326, 
181 Miss. 803. 

N.T.—Traub v. Blum, 31 N.T.S.2d 
735, 263 App.Div. 92, New Jersey 
law. 

W’is.—Tracy v. Malmstadt, 296 N-W. 

87, 236 W’lS. 642. 

45 C.J, p S26 note 66. 

Stationary track deemed house or 
store 

In determining liability of packing 
company for injuries sustained by 
invitee when attempting to alight 
from company’s truck, which was 
parked and had been entered by in¬ 
vitee for purpose of selecting meat 
to be purchased from company, truck 
would be regarded as a house or 
store making applicable usual rules 
as to duties of owner of premises 
w’-ith respect to invitees, namely, the 
duty to keep them safe from latent 
defects and hidden dangers.—^Haus- 
man Packing Co. v. Badvrey, Tex.Civ. 
App., '147 S.W.2d 856, error refused. 

89. TJ.S.—Ingerick v. Mess, C.C.A N. 
T.. 63 F.2d 233—George v. Stan¬ 
field, D.C.Idaho, 33 F Supp. 486. 

Iowa.—Stanbery v. Johnson, 254 N- 
W. 303, 218 low-a li60. 

90. N.H.—^Prokey v. Hamm, 23 A.2d 
327. 91 N.H. 513. 

01 . Ark.—-Shrigley v. Pierson, 72 S. 
W.2d 541, 189 Ark. 386—^Howe v. 
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Little, 34 S.W.2d 218, 182 Ark. 

luG3. 

Ill.—Bartolucci v. Falleti, 41 NE2d 
777, 314 Ill.App 561, affirmed 46 
N.E.2d 980, 382 Ill. 158. 

Minn —Olson v. Buskey, 19 N.Wr.2d 
57, 220 Minn 155. 

N.T.—Galbraith v Busch, 196 N.E. 
36, 267 NY. 230—Higgins v. Ma¬ 
son, 174 NE. 77, 255 N.T. 104— 
Parker v Helfert, 252 N.Y.S. 35, 
140 Misc. 906. 

92. Cal.— Corpus Juris quoted In 
Moreas v. Ferry, 26 P.2d SS6, 887, 
135 Cal. App. 202. 

La.—Christos v. Manos, 134 So. 713, 
16 La.App. 512, followed in Montz 
V. Manos, 134 So. 715, 16 La App. 
511. 

Me.—Dostie v. Lewiston Crushed 
Stone Co., 8 A.2d 393, 136 Me. 
284. 

N.J.—^Hennig v. Booth, 132 A. 294, 4 
N.J.Misc. 150. 

Pa.—Jones v. Rogers, 165 A. 609, 108 
Pa. Super. 617. 

93. Me.—^Dostie v. Lewiston Crushed 
Stone Co., 8 A.2d 393, 13G Me. 
284. 

94. Conn.—^Romansky v. Cestaro, 
145 A. 156, 109 Conn. '654. 

N.T —^Rowley v. Reynolds, 265 N.Y.S. 
867, 240 App.Div. 751, followed in 
265 N.Y.S. 868, 210 App.D.v. 759, 
and affirmed 193 N.E. 284, 2C'5 N.T. 
489. 

95. Ky.—^Helton v. Prater's Adm’r, 
114 SW.2d 1120, 272 Ky 574. 

La.—CofEey v. Ouachita. River Lum¬ 
ber Co., App., 191 So. 5G1. 

Miss.—Monsour v. Farris, 181 So. 326, 
181 Miss. 803. 

Va.—Clark v. Parker, 171 S.E. 600. 
161 Va. 480. 
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alizatiion of the risk from a known condition 
but he is liable to the guest for injuries resulting 
from defects in the automobile of which he knew, 
or should have known,9*^ but which were not known 
to, or discoverable by, the guest, 8 or from his op¬ 
erating the vehicle negligently in the light of a 
known defect.^® In some situations operating the 
automobile with knowledge of a defect may, in com¬ 
bination with the other circumstances of the case, 
constitute gross negligence;^ on the other hand, 
operating a defective car has been held under some 
circumstances not to constitute gross negligence.^ 

Where an owner of an automobile knows of its 
defects and allows another to drive it without 
warning him of its defects, which are unknown to 
the driver, he may be guilty of negligence,^ o-r even 
gross negligence,4 and is liable for whatever dam¬ 
age is caused by an accident due to the defect of 
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the car.5 However, liability cannot be predicated 
on a defect which, even if it did exist and was 
known to the owner or operator, did not cause the 
accident.® Whether or not in a given case the 
owner or operator should be charged with notice 
of a defect depends on the circumstances of the 
particular case.'^ 

Under guest statute. The fact that operating or 
permitting the operation of a car with knowledge 
of its defective condition constitutes negligence in 
a given situation does not necessarily mean that it 
comes within the class of misconduct required to 
impose liability under a guest statute.® Whether or 
not it does depends on the circumstances of the case 
and the particular statute involved.® 

§ 404. - Particular Acts or Omissions 

a. In general 

b. Under guest statutes 


Blowout of tire 

A motorist is not liable to a pas¬ 
senger injured in an accident result¬ 
ing from a blowout, where the mo¬ 
torist had no knowledge, actual or 
constructive, of the unsafe condi¬ 
tion of the tire. 

Me.—Dostie v. Lewiston Crushed 
iStone Co., 8 A.2d 393, 136 Me. 284— 
Glazer v. Grob, 3 A.2d 895, 136 
Me. 123. 

Tenn-^Coppedge v. Blackburn, 15 
Tenn.App. 687. 

96. Wis.—Campbell v. Spaeth, 250 
N.W. 394, 213 Wis. 162. 

97. Me.—Lewiston Crushed Stone 
Co., 8 A.2d 393, 13i6 Me. 284. 

N.T—^Higgins V. Mason, 174 N.E. 7'7, 
255 N.Y. 104. 

42 C J. p 1059 note 88. 

98- Neb.—In re O’Bynne's Estate, 
277 N.W. 74, tl33 Neb. 750. 

99- U.S.—George v. Stanfield, D.C. 
Idaho, S-S r..Supp. 486. 

1. Wash.—^Eastman v. Silva, 287 P. 
656, 156 Wash. 613. 

2. Wash.—Eubanks v. Kielsmeier, 18 
P.2d 48, 171 Wash. 484. 

3. La.—Sears v. Interurban Transp. 
Co., 12'5 So. 748, 14 La.App. 343. 

Va—Clark v. Parker, 171 S.E. 600, 
161 Va. 480. 

4. La.—Sears v. Interurban Transp. 
Co., 125 So. 748, 14 La.App. 343. 

B- La.—Sears v. Interurban Transp. 
Co., supra. 

6. La.—Brooks Norris, App., 153 

So. 674. 

N.T.—Ritchey v. Crudelle, '7 N.T.S.2d 
909, 255 App.Div. 886. 


7. Held not chargeable 

Owner of automobile knowing hy¬ 
draulic brakes did not work was not 
put on notice of defect causing brake 
bands to clamp and lock wheel.—M'a- 
this V. Mathis, 15i5 S E. 88, 42 Ga 
App. 1. 

8. Iowa,—Stanbery ▼. Johnson, 254 

N.W. 303, >218 Iowa 160. 

9. Beckless operation 

(1) The operation of an automobile 
at excessive speed, without regard to 
the rights of others, when approach¬ 
ing a sharp curve upon a slippery 
highway without proper brakes, is 
recklessness within automobile guest 
statute.—George v. Stanfield, D.C.Ida- 
ho, 33 r.Supp. 486, Oregon statute. 

(2) Host's driving Model T Ford 
touring car on public highway up 
eighteen and one-half per cent grade, 
knowing car did not have efficient 
brakes, was not reckless operation 
within guest statute.—Fleming v. 
Thornton, 251 N.W. 158, '217 Iowa 183. 
Gross negligence 

(1) “Gross negligence” within 
meaning of automobile guest statutes 
cannot be predicated on defects in 
the automobile.—Bartolucci v. Pal- 
leti, 41 N.E.2d 777, 314 Ill.App. 651, 
affirmed 46 N,E.2d 980, 382 Ill. 168. 

(2) Owner’s failure to keep auto¬ 
mobile in repair is not gross negli¬ 
gence within the statute.—Gifford 
V. Dice, 257 N.W. 830, 269 Mich. 293, 
9i6 A.L.R. 1477. 

(3) Mere violation of statute stat¬ 

ing that no vehicle shall be operat¬ 
ed unless so constructed and loaded 
as to prevent its contents from drop¬ 
ping, sifting, leaking, or otherwise 
escaping therefrom does not consti¬ 
tute gross negligence.—^Dach v. Ge'n- 
eral Casualty iCo., 4 N.W.2d 170, :241 
Wis. 34. i 


f Willful and wanton misconduct 
I (1) Owner’s failure to keep auto¬ 
mobile in repair is not willful and 

wanton misconduct within statute._ 

Gifford V. Dice, 257 N.W. 830, 269 
Mich. 293, 96 ALR. 1477. 

(2) Mere failure of host to repair 
steering gear before operating au¬ 
tomobile would not constitute will¬ 
ful misconduct so as to authorize 
guest's recovery for injuries sus¬ 
tained when steering apparatus be¬ 
came unmanageable and accident oc¬ 
curred.—Rhoads v. Studley, 69 P.2d 
1082, 15 Cal.App.2d 726. 

(3) Driving automobile that is in 
unsafe condition does not violate 
statute or constitute willful and 
wanton misconduct so as to warrant 
recovery by guest unless driver had 
knowledge of such unsafe condition 
or could have had such knowledge 
by exercise of reasonable care.— 
Bartolucci v. Falleti, 41 N.E 2d 777, 
314 Ill.App. 551, affirmed 46 N.E 2d 
980, 382 111. 168. 

(4) One driving automobile when 
it is slightly out of repair is not 
chargeable with wanton and willful 
misconduct so as to permit recovery 
by guest if defect in unexpected or 
unknown manner causes an accident. 
—^Schneider v. Draper, 267 NW. 831, 
276 Mich. 259. 

(5) An automobile owner who 
knows that steering gear of automo¬ 
bile is in such defective condition 
that it will lock and driver will be 
unable to control automobile, and 
who lends automobile to driver for 
use on highway in reckless disregard 
of rights of others either on the road 
or riding in automobile, is guilty of 
willful and wanton misconduct with¬ 
in the guest statute.—Dyreson v. 
Hughes, 76 N.E.'2d 809, 333 IllApp. 
198. 
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§ 404 


a. In General 

With respect to liability to occupants of motor ve¬ 
hicles, particular acts or omissions may or may not, in 
the light of the surrounding circumstances, constitute neg¬ 
ligence or gross or culpable negligence. 

In determining whether or not particular acts or 
omissions constitute negligence with respect to lia¬ 
bility to an occupant of a motor vehicle,^0 and 
whether such negligence, if any, was the proximate 
cause of the injuries,^^ all the relevant circumstanc¬ 
es must be considered, and certain acts or omis¬ 
sions have, in the light of all the circumstances of 
the particular cases, been held to constitute negli- 
gence.i2 Such acts include failure to exercise due 
care with respect to position on the highway 
failure to maintain a proper lookout,!^ as by falling 
asleep failure to slow down or stop where there 
was a duty to do so;i6 failure to exercise due care 


in backing or turning;^” failure to exercise due 
care with respect to vehicles traveling in the same 
direction,18 as in overtaking or passing another ve¬ 
hicle failure to exercise due care at intersec¬ 
tions,^0 consisting of failure to maintain a proper 
lookout,21 to stop,22 or to exercise due care in turn¬ 
ing ;23 and failure to exercise due care with re¬ 
spect to parking the vehicle or leaving it stand- 
ing-^-i Permitting an incompetent driver to oper¬ 
ate a car, with knowledge of his incompetence, is 
an act of negligence for which the owner of the car 
may be liable to his guest.25 

Acts or 077iissions not constituting negligence. 
Certain acts or omissions have, in the light of the 
circumstances involved in the particular case, been 
held not to constitute negligence,26 as against the 
contention that the person sought to be charged 


10. N.C,—Groome v. Davis, 2 S.E.2d 
771. 215 jST.C. 510. 

R.I.—Parenteau v. Parenteau, 153 A. 
S72, 51 R.L 263. 

11. N.'G.—Groome v. Davis, 2 S.E.2d 
771. 215 N.C. SIO. 

12. La.—Mansur v. Abraham, App., 
164 So. 41S, followed in Merey v. 
Abraham, 164 So 420—Provosty v. 
Christy, App., 152 So. 784 

Me.—Wells v. Sears, 4 A,2d 680, 136 
Me. 160. 

Mass.—Marshall v. Carter, 17 N-E. 

2d 205, 301 Mass. 372. 

Miss.—Thomas v. Hively, 1'6 So.2d 
632, 196 Miss. 187. 

3T.T.—Wriffht V. Pond, 292 N.T.S. 573, 
249 App.Div. 903—^Walsh v. Morris, 
280 N.TS. 816, 245 App.Div. 791. 

Pa.—Mason v. C. Lewis Lavine, Inc., 
153 A. 754, 302 Pa, 472. 

‘ Wis.—^Webster v. Krembs, 282 N.W. 
564, 230 Wis. 2*52. 

42 C.J. p 1059 note 90—p 1060 note 5. 
Paxtlcnlar acts or omissions 

(1) Closing- door negligently. 

La.—Moore v. Davis, App., 199 So. 
20-5. 

N.J.—^Winkelstein v. Solitaire, 31 A- 
2d 843, 130 N.J.Law 159. 

(2) Failing to stop at guest's des¬ 
tination.—Guillory v. Perkins, La. 
App., 6 So.2d 177. 

(3) Improper start after discharg¬ 
ing guest.—^Williams v. Williams, 246 
N.W. 322, 210 Wis. 304. 

13. Miss—^Westerfield v. Shell Pe¬ 
troleum Corporation, 138 So. 561, 
161 Miss. 833. 

N.T.—Richardson v. Humphrey, 14 
N.T.S.2d 752, 258 App.Div. 767. 

14. La.—^Delaune v. Breaux, 139 So. 
753, 174 La. 43. 

Mich.—Trafamezak v. Anys, 31 N.W, 
•2d 832, 320 Mich. 653. 

Pa.—Mason v. C. Lewis Lavine, Inc., 
153 A. 754, 302 Pa. 472—Sharkey v. 

60C.J.S.-^ 


Ramage, Com.Pl., 33 Luz.Leg.Reg. 
417. 

Wis.—Koepke v. Miller. 6 N.W.2d 670, 
241 Wis. SOI. 

15. Conn.—Bushnell v. Bushnell, 131 
A. 432, 103 Conn. ‘583, 44 A.L.R. 
78-5. 

Ky.—Rennolds' Adm’x v. Waggener, 
111 S.W.2d 647, 271 Ky. 300. 

Mich,—Trafamezak v. Anys, 31 N.W. 
2d 832, 320 Mich. 653—Boos v. 
Sauer, 253 N.W. 278, 266 Mich. 230 
—Devlin v. Morse, 235 N.W. 812, 
2'54 Mich. 113. 

N.C.—Baird v. Baird, 28 S.E.2d 225. 
223 N.C. 730. 

Tenn.—^Rice-Stix Dry Goods Co. v. 
Self, 101 S.W.2d 132, 20 Tenn.App. 
498. 

Falling asleep as negligence general¬ 
ly see supra § 284. 

16. La.—^Wright v. Texas & N. O. R. 
Co., App., 19 So.2d 894, rehearing 
denied 20 So.2d 558. 

Pa.—Sudol V. Gorga, 31 A.2d 119, 346 
Pa. 463—Majewski v. Lempka, 183 
A. 777, 321 Pa. 369. 

Wis.—^Pierner v. Mann, 25 N.W.2d 
83, 249 Wis, 469. 

42 C.J. p 1059 note 91, p 1060 note 97. 
Defect in. road 

Motorist who had knowledge of 
road construction work and of pos¬ 
sibility of obstruction to free passage 
had duty of exercising higher degree 
of care than was ordinarily required, 
with respect to his negligence and 
liability for injuries sustained by 
passenger when automobile over¬ 
turned on encountering road excava¬ 
tion.—Schwartz v. Jaffe, 188 A. 295, 
324 Pa. 324. 

17. Or.—Peters v. Johnson, 264 P. 
459. 124 Or. 237. 

42 C.J. p 1060 note 3. 

18. Va.—Richmond Coca-Cola Bot¬ 
tling Works V. Andrews, 3 S.E.2d 
419, 173 Va, 240. 
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19. Tenn.—^Chumley v. Anderton, 103 
S.W.2d 33!1, 20 Tenn-App. 621. 

42C.J. p 1060 note 94. 

20. Mass.—Marshall v. Carter, 17 N. 
E.2d 205, 301 Mass. 372. 

Mo.—McCombs v. Ellsberry, 85 SW. 

2d 135, 337 Mo 491. 

N.Y.—Mazzella v. Anderson, 296 N.T. 

S. 6'6, 251 App.Div. 741. 

42 C.J. p 1060 notes 99-2. 

21. La.—Driefus v. Levy, App., 140 
So. 2-59—Quatray v. Wicker, 134 So. 
313, 16 La.App. 515. 

N.T.—Philips V. D’Angelo, 37 N.T.S. 
2d 108. 

22. La.—^Lofton v. Cottingham, App., 
172 So. 377—Quatray v. Wicker, 
134 So. 313, 16 La.App. 516. 

42 C.J. p 10 60 note 4. 

23. Mass.—^Holland v. Pitocchelli, 13 
N.E.2d 390, 299 Mass. 554. 

24. Kan.—Isle v. Kaw Transport Co., 

152 P.2d 827, 159 Kan. 110. 

Mo.—^Myers v. Hauser, App., 61 S.W. 
2d 214. 

25. Mich.—Naudzius v. Lahr, 234 N. 
W. 581, 253 Mich. 216, 74 A.L.R. 
1189. 

Ohio.—^Williams v. Husted, App., 54 
N.E.2d 165. 

42 C.J. p 1079 note 61. 

26. D.C.—Gatton v. Cullins, 138 F. 
2d 425, 78 U.S.App.D.C. 170. ' 

La—^Ducote v. Woodward-Wight & 
Co, App., 21 So.2d 644—Aden v. 
Allen, App., 3 So.2d 905—^Rushing 
V. Mulhearn Funeral Home, App., 
200 So. 62—^Mansur v. Abraham, 
App., 159 So. 146, followed in 159 
So. 164, and reheard 164 So. 418, 
followed in Merey v. Abraham, 164 
So. 420—Smith v. Roueche, App., 

153 So. 487, followed In 153 So. 490 
(two cases)—Mitchell v. Ernesto, 
App., 153 So. 66. 

Miss.—^Furr v. Brookhaven Creamery, 
192 So. 838, 188 Miss. 1—Williams 
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negligently ejected infants from the vehicle ;27 
failed to exercise due care with respect to position 
on the highwayfailed to maintain a proper 
lookout fell asleep or otherwise lost conscious¬ 
ness or control while driving;30 failed to exercise 
due care in stopping^i or backing;32 failed to ex¬ 
ercise due care with respect to approaching auto¬ 
mobiles,^3 vvith respect to vehicles ahead,or with 
respect to loading of the vehicle ;35 or failed to ex¬ 
ercise due care at intersections.^^ Violation of reg¬ 
ulations by the operator of a motor vehicle cannot 
be relied on by a passenger in the vehicle as show¬ 
ing negligence where such regulations are not de¬ 
signed for the protection of passengers.37 


60 C.J.S. 

Acts or omissions constituting gross or culpable 
negligence generally. Certain acts or omissions 
may, under the circumstances of a particular case 
constitute gross negligence.38 Such acts or omis¬ 
sions include driving while aware of drowsiness,39 
driving on the wrong side of the highway,40 failing 
to maintain a proper lookout,or passing a car 
when the view is obstructed.42 

Acts or omissions not constituting gross or culpa¬ 
ble negligence generally. With respect to liability 
to a guest based on gross negligence, it has been 
held that certain acts or omissions of themselves, 
or under the circumstances of particular cases, do 
not constitute gross negligence.43 Such acts or 


V. Lumpkin, 152 So. $42, 169 Miss. 
146. 

NTev.—Botts V. Rushton, 172 P.2d 147 
—TrielofC v. Robb, 8 P.2d 956. 54 
Nev. 120. 

N.H.—^Martin v. Hodsdon, 35 A.2d 
402, 93 N.H 66. 

Pa.—Lobert v. Pack, 9 A.2d 365, 337 
Pa. 103—^Hartigan v. Public Ledger, 
140 A. 524, 291 Pa. 588. 

Wis.—Schwab v. Martin, 279 N.W. 

699, 228 Wis. 45. 

42 C.J. p 1060 notes 6-10. 

Closing door 

Driver was held not negligent 
where a guest in the car inadvertent¬ 
ly slipped his finger between the 
body of the car and the door at the 
very Instant that the operator at¬ 
tempted to close the door, as a re¬ 
sult of which the guest’s finger was 
mashed—^Tawitz v. Novak, Mo., 286 
S.W. 66. 

27. N.T.—^Kyff v. Grand Central 
Wicker Shop, 261 N.T.-S. '548, 23'7 
App.Div. 53 9. 

Wis—Giessel v. Columbia County, 26 
N.W.2d '650, 250 Wis. 260. 

42 C.J. p 1060 note 7. 

28. Minn.—Johnson v. Townsend, 
261 N.W. 8'59, 195 Minn. 107. 

Pa.—Polonofsky v. Dobrosky, 169 A. 
93, 313 Pa. 73. 

Va.—^Boggs V. Plybon, 160 S.E. 77, 
157 Va. 30. 

29. Wis.—^Hansen v. Storandt, 285 
N.W. 370, 231 Wis. 63—Bisenhut v. 
Eisenhut, 248 N.W. 440, 212 Wis. 
467, 91 A.L.R. 549, rehearing denied 
250 N.W. 441, 212 Wis. 467, 91 A. 
L.R. 552. 

30. Conn.—^Bushnell v. Bushnell, 131 
A. 432, 103 Conn. 583, 44 A.L.R. 
785. 

Mont.—^Harrington v. H. D. Lee Mer¬ 
cantile Co., 33 P.2d 553, 97 Mont- 
40. 

Pa.—Lobert v. Pack, 9 A.2d 365, 337 
Pa. 103—Commonwealth v. Moyer, 
Com.Pl., 26 Erie Co. 325. 

Tenn.—Richards v. Parks, 93 S.W.2d 
639, 19 Tenn.App. 615. 


31. Ala—^Armistead v. Lenkeit, 160 
So. 257. 230 Ala. 155. 

Cal.—Jacob v. Watson, 298 P. 64, 113 
Cal.App. 299. 

La—Aden v. Allen, App, 3 So.2d 905. 
Neb.—^Kelly v. Gagnon, 236 N.W. 160, 
121 Neb. 113. 

32. Va.—Universal Tractor & Equip¬ 
ment Co. V. Bolling, 170 S.E. 585, 
161 Va 408. 

33. Nev.—Trieloff v. Robb, 8 P.2d 
956, 54 Nev. 120. 

N.H.—Martin v. Hodsdon, 35 A.2d 
402, 93 N.H. 66. 

34. N.T—^Zwilling v. Harrison, 199 
N.E. 761, 269 N.Y. 461. 

35. La.—Ducote v. Woodward- 
Wight & Co, App., 21 So 2d 614. 

36. Nev.—Botts V. Rushton, 172 P. 
2d 147. 

N.J.—Martens v. Martens, 167 A. 227, 
11 N J Misc. 705. 

37. Wash.—Bogdan v. Pappas, 164 P. 
208, 95 Wash. 579. 

42 C.J. p 1054 note 22, 

Position, on highway 

(1) Guest could not rely on viola¬ 
tion of statute in stopping automo¬ 
bile on dangerous curve to establish 
cause of action against host for inju¬ 
ries sustained when struck by over¬ 
taking automobile.—Steiner v. Mul- 
drew, 173 S.E. 891, 114 W.Va. 801. 

(2) Where automobile suddenly 
left highway and went into ditch on 
right-hand side causing injury to 
guest, statute requiring vehicles to 
be operated on right half of roadway 
was not applicable to establish negli¬ 
gence of driver, because statute is 
designed to keep automobiles on 
righthand side of highway and is not 
a general management-control stat¬ 
ute.—^Baars v. Benda, 23 N.W.2d 477, 
249 Wis. 65. 

38. Ga.—^West v. Rosenberg, 160 S 
E. 808, 44 Ga.App. 211. 

La.—Prudhomme v. Continental Cas¬ 
ualty Co., App., 169 So. 147—Gart- 
man v. Traylor, App., 164 So. 660— 
Blahut V. McCahil, App., 163 So. 
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195—Qualray v. Wicker, 134 So. 
313. 16 La.App. 515. 

Mass.—Le Saint v. Weston, 16 N.E.2d 
631, 301 Mass. 136—Caldbeck v. 
Flint, 183 N.E. 739. 281 Mass 360. 
N.H.—Maegowan v. Mills, 35 A 2d 
797, 93 N.H. 84. 

39. Mass—Belletete v. Morin, 76 N. 
E 2d 660, 322 Mass. 214. 

I^ikelihoO'd of falling asleep 

Where truck driver knew, or should 
have known, that sleep was likely to 
overtake him before he reached his 
destination if he continued to drive 
without pausing for sleep, his con¬ 
duct in continuing to drive in his 
then condition was reckless and wan¬ 
ton with respect to right to recover 
for death of truck occupant—Kuhar- 
ski V. Somers Motor Lines, 43 A.2d 
777, 132 Conn. 269. 

40. Ga.—McLain v. Atlantic Ice & 
Coal Corporation, 187 S.E. 153, 54 
Ga.App. 103 

Va.—Collins v. Robinson, 169 S E. 
609, 160 Va. 520. 

41. Ga.—McCord v. Benford, 173 S. 
E. 208, 48 Ga.App. 738. 

42. N.H—Cole V. Morse, 155 A, 694, 
85 N.H. 214. 

43. Ga.—Tearwood v. Tearwood, 164 
S E 105, 45 Ga.App. 203. 

Mass.—Belletete v. Morin, 76 N.E.2d 
660, 322 Mass. 214—^Harvey v. Mur¬ 
phy, 30 N.E.2d 854, 308 Mass. 16— 
Bruno v. Donahue, 24 N.E 2d 761, 
305 Mass. 30—Cahalane v. Dennery, 
9 N.E.2d 396, 298 Mass. 34—Curley 
V. Mahan, 193 N.E. 34, 288 Mass. 
369—Forman v. Prevoir, 164 N.E. 
818, 266 Mass. 111. 

N.H.—Conant v. Collins, 10 A.2d 237, 
90 N.H. 434, 132 A.L.R. 1266—Lee 
V. Chamberlain, 148 A. 466, 84 N.H. 
182. 

Va—Lennon v. Smith, 2 S E.2d 340, 
173 Va. 322—Hawkins v. Sydnor, 
196 SE 619, 170 Va. 264—Kent v. 
Miller, 189 S.E. 332, 167 Va. 422. 
Wash.—Lothspeich v. Morrell, 21 P. 
2d 287, 173 Wash. 65—Eubanks v. 
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omissions include driving on the wrong side of the 
highway,44 driving while intoxicated,^5 failure to 1 
maintain a proper lookout^® or proper control,'^" ! 
overcrowding the front seat,48 reliance on care of ; 
others at an intersection,49 and parking in violation 
of a statute.®® Likewise, certain acts or omissions 
have been held not to constitute willful and wanton 
negligence.®! 

Position or location of injured person. Permit¬ 
ting passengers on an automobile to occupy’’ a dan¬ 
gerous position or location may constitute negli¬ 
gence,®2 as where a child is permitted to ride on the 
running board®3 or fender®4 or to sit on the floor 
of the car with his feet on the running board.®® 
On the other hand, permitting a passenger to occu¬ 


py a dangerous position may not amount to negli¬ 
gence.®® It is not negligence for the driver of an 
automobile to permit a person to ride in a trailer 
attached to the car, in the absence of any showing 
that the trailer is an unsafe place in which to ride 
if properly equipped.®" 

Speed. Driving a motor vehicle at a speed which 
under the circumstances is excessive or unreason¬ 
able may constitute negligence,®® or evidence of 
negligence,®® or negligence as a matter of law;®® 
and it may even constitute gross®! or culpable®^ 
negligence, or gross fault.®® On the other hand, 
the speed at which an automobile was driven maj' 
be insufficient under some circumstances to spell out 
negligence®4 or may be insufficient under other cir- 


Kielsmeier, 18 P.2d 48, 171 Wash. 
484. 

42 C.J. p 1061 notes 11-16. 

Permitting' tmliceused person to drive 
Owner was not grossly negligent, 
so as to permit recovery by guest, in 
permitting unlicensed person to op¬ 
erate automobile when accompanied 
by experienced licensed chauffeur on 
straight concrete road with little 
traffic.—^Mason v. Thomas, 174 N.E. 
217, 274 Mass. 59. 

44. Va.—^Waller v. Waller. 46 S.B.2d 
42. 187 Va. 25. 

45. Mass.—Lynch v. Springfield Safe 
Deposit & Trust Co., 200 N.E. 914, 
294 Mass. 170. 

46. Wash—Craig v. McAtee, 295 P. 
146, 160 Wash. 337. 

^47. Mass.—Quinlivan v. Taylor, 10 
N.E.2d 96, 298 Mass. 138. 

Removing hand from -wheel 
Mass.—Bruno v. Donahue, 24 NE.2d 
761, 305 Mass. 30—Quinlivan v. 

Taylor, 10 N.E.2d 96, 298 Mass. 138. 
Wash.—Craig v. McAtee, 295 P. 146, 
160 Wash. 337. 

48. Mass.—^Bruno v. Donahue, 24 N. 
E.2d 761, 305 Mass. 30. 

49. N H.—^Lee v. Chamberlain, 148 
A. 466, 84 N.H. 182. 

50. Wash.—^Kloppfenstein v. Eads, 
254 P. 854, 143 Wash. 104, opinion 
adhered to 256 P. 333, 143 Wash. 
104. 

51. Miss.—Thomas v. Hively, 16 So. 
2d 632, 196 Miss. 187. 

52. N.D.—Grabau v. Pud will, 178 N. 
W, 124, 45 N.D. 423. 

53. Kan.—^Newlin v. Standard Oil 
Co., 251 P. 394, 122 Kan. 86. 

42 C.J. p 1062 note 24. 

54. Va.—^Morris v. Peyton, 139 S.E. 
500, 148 Va. 812. 

55. Wis.—McCoy v. Terhorst, 205 N. 
W. 420, 188 Wis. 512. 

42 C.J. p 1062 note 25. 

56. La.—^Morales v. Employers’ Lia¬ 
bility Assur. Corporation, 12 So.2d 
804, 202 La. 755. 


57. Mich.—Banzhof v. Roche, 199 X. 
W. 607, 228 Mich. 36. 

58. U.S.—Gray v. Dieckmann, C.C.A. 

109 F.2d 3S2—George v. Stan¬ 
field, D C Idaho, 33 F.Supp. 4S6. 
Cal.—Hall V. Mazzei, 57 P.2d 948. 14 
Cal.App.2d 48. 

Conn.—Doberrentz v. Gregory, 26 A. 

2d 475. 129 Conn. 67. j 

D.C.—Jarvis v. Bostic, 79 P.2d 831, 65 ! 
App.D.C. 78. 

Ky.—Chambers v. Hawkins, 25 S.W. 

2d 363, 233 Ky. 211. 

La.—La-wrason v. Richard, 135 So. 29, 
172 La. 696—Hobbs v. Employer’s 
Liability Assur. Corporation, App., 
1S8 So. 191, rehearing denied ISS 
So. 74S—Haeuser v .«Etna Casual¬ 
ty & Surety Co., App., IS5 So. 493, 
set aside on other grounds 187 So. 
684—^IMetropolitan Casualty Ins. Co. 
of New York v. Bowdon, App., 164 
So. 464—Richard v. Roquevert, 
App., 148 So. 92—Driefus v. Levy, 
App., 140 So. 259—^McDonald v. 
Stellwagon, App., 140 So. 133, fol¬ 
lowed in McConnell v. Stellwagon, 
140 So. 138. 

N.T,—Morgan v. Krasne, 284 N.Y.S. 
723, 246 App.Div, 799, affirmed 3 N. 
E.2d 853, 272 N.Y. 427—Parker v. 
Helfert, 252 N.Y.S. 35, 140 Misc. 
905. 

Tex.—Cannan v. Dupree, Civ.App., 294 
S.W. 298, error refused. 

42 CJ. p 1059 notes 89-91, p 1060 
notes 1-4, p 1061 notes 17, 18. 
Proximate cause 

(1) Negligence in driving at an ex¬ 
cessive rate of speed may be the 
proximate cause of the injury to an 
occupant of the car.—^Warner v. Mar- 
koe, 189 A. 260, 171 Md. 351. 

(2) Thus, where defendant, driving 
an automobile in which plaintiff was 
a guest, passed another car going in 
the same direction at an excessive 
rate of speed and in so doing left the 
traveled portion of the road and 
struck a pile of sand which had been 
placed there in connection with fix¬ 
ing the road and ran into a telegraph 
pole, resulting in injury to plaintiff, 
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the speed of the car was the proxi¬ 
mate cause of the accident and the 
pile of sand was really only a condi¬ 
tion through v/hich defendant's neg¬ 
ligence operated to produce the ac¬ 
cident.—McAndrews v. Leonard, 134 
A. 710. 99 Vt. 612. 

59. Tex.—Cannan v. Dupree, Civ. 
App., 294 S.W. 298. 

60. Mich.—^Piscopo v. F’ruciano, 12 
N.W.2d 329, 307 Mich 433. 

Minn.—^Wenger v. Velie, 286 NW. 
885, 205 Minn. 558. 

Mo.—^l\Tiite V. Teague, 182 S.W.2d 
288, 353 Mo. 247. 

61. Cal.—Hall V. Mazzei, 57 P 2d 94S, 

14 Cal.App.2d 48. 

Ga.—West v. Rosenberg, 160 S.E. 808, 
44 Ga.App. 211. 

La.—Gartman v. Traylor, App., 164 
So. 660—Blahut v. McCahil, App., 
163 So. 195—Brock v. Friend, 4 La. 
App. 720. 

Mass.—Goodwin v. Walton, 11 N.E.2d 
460, 298 Mass. 451—Connors v. Bo¬ 
land, 185 N.E. 38, 282 Mass. 518. 
Even in absence of other unfavor¬ 
able conditions, driving automobile at 
speed endangering occupants may 
constitute gross negligence.—Con¬ 
nors V. Boland, supra. 

62. N.C.—^Wise v. Hollo well, 171 S. 
B. 82, 205 N.C. 286. 

63. La.—^Neuman v. Eddy, 130 So. 
247, 15 La.App 45. 

©4. La.—Delaune v. Breaux, 139 So. 
753, 174 La. 43—Rabensteiner v. 
JEtna Casualty & Surety. Co., App,, 
181 So. 593—Lavergne v. Pedarre, 
App., 165 So. 17, followed in Pitts 
v. Pedarre, 165 So. 22 and Fischer 

V. Pedarre, 165 So. 22—Smith v. 
Roueche, App., 153 So. 487, fol¬ 
lowed in 153 So. 490 (two cases)— 
Monroe v. D'Aunoy, App., 143 So. 
716—Lawson v. Nossek, 130 So. 669, 

15 La.App. 207. 

Mich.—Salewsky v. Wright, 289 N. 

W. 264, 291 Mich. 587. 

KH.—^Hersey v. Fritz, 22 A.2d 770, 
91 N.H. 484. 
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cumstances to spell out gross negligence.®® Exces¬ 
sive speed cannot be regarded as willfulness so as to 
impose liability for injury to one to whom the driv¬ 
er owes only the duty of refraining from willful or 
wanton injury.®® According to some authorities a 
passenger in an automobile is entitled to the benefit 
and protection of a statute fixing a speed limit, ei¬ 
ther absolutely or as prima facie evidence of lack 
of due care,®7 but there is also authority for the 
view that such statutes are intended only for the 
benefit of other users of the highway and not for 
the benefit of occupants of the speeding automo- 
bile.®S Violation of a speed regulation does not of 
itself constitute gross negligcnce.®^^ 

b. Under G-uest Statutes 

Particular acts or omissions may or may not, de¬ 


pending on all the surrounding circumstances, constitute 
one or more of the categories of misconduct subjecting 
the owner or operator to liability under guest statutes- 
while speed alone is generally insufficient to constitute 
such misconduct, it is a factor to be considered. 

Certain acts or omissions in the operation of mo¬ 
tor vehicles have been held, under the circumstanc¬ 
es involved, to come within one or more of the cat¬ 
egories of misconduct for which particular guest 
statutes impose liability for injuries to a guest.^O 
So, particular acts or omissions have been held to 
constitute gross negligence,or to constitute will¬ 
ful or wanton misconduct ,'^2 willful or wanton dis¬ 
regard of the rights of others,or heedlessness or 
reckless disregard of the rights of others.74 

On the other hand, particular acts or omissions or 
combinations of them have been held not to con¬ 
stitute gross negligence,75 willful or wanton mis- 


Ohio.—^Allen v. Leavick, 182 N.E, 139, 
43 Ohio App. 100. 

Vt.—^Higg-ins V. Metzger, 143 A. 394, 
101 Vt. 285. 

Dimimsliing speed as not constitut¬ 
ing negligence.—Monroe v. D’Aunoy, 
La.App., 143 So. 716. 

Reliaace on others 
With respect to injury to occupant, 
motorist proceeding on street inter¬ 
secting with stop street was entitled, 
as to speed, to rely on complete stop 
at intersection by motorist coming 
out of stop street.—Martens v. Mar¬ 
tens, 1G7 A. 227, 11 N.J.Misc. 705. 

65. Mass.—Romer v. Kaplan, 54 N.E. 
2d 673, 315 Mass. 736-~Harvey v. 
Murphy, 30 N‘.E.2d 854, 308 Mass, 
16—Duval V. Duval, 30 N,E2d 543, 
307 Mass. 524—^Loughran v. Nolan, 
29 N.E.2d 737, 307 Mass. 195—Lamb 
V. Russell, 1 N.E.2<i 39, 294 Mass. 
203 —Bank V. Satran, 165 N.E. 117, 
26G Mass. 253. 

N.H.—Conant v. Collins, 10 A.2d 237, 
90 N.H. 434, 132 A.L.R. 12G6—Lee 
V. Chamberlain, 148 A. 466, 84 N.H. 
182. 

Va.—Young v. Dyer, 170 S.E. 737, 161 
Va. 434. 

Emergency calling for haste 

An operator was not grossly negli¬ 
gent where, in an emergency calling 
for haste, he drove at a speed which 
might have been regarded as negli¬ 
gent if it had caused injury to an¬ 
other user of the highway.—Marcien- 
owski V. Sanders, 147 N.E. 275, 252 
Mass. 65—42 C.J. p 1061 note 13. 

66. N.J.—^Rose V. Squires, 128 A. 880, 
101 N.J.Law 438. 

67. N.C.—GafCney v. Phelps, 178 S. 
B. 231, 207 N.C. 553. 

Ohio.—Bailey v. Parker, 170 N.E. 607, 
34 Ohio App. 207. 

Tenn.— Corpus Juris cited in Wilson 
V. Moudy, 123 S.W.2d 828, 836, 22 
Tenn.App. 356. 

42 C.J. p 1061 note 21, 


68. Ala.—Reed v. Ridout's Ambu¬ 
lance. 102 A. 906, 212 Ala. 428. 

69. Mass.—^Harvey v. Murphy, SO N. 
B.2d 854. 308 Mass. 16. 

N.H—LaPlante v. Rousseau, 18 A.2d 
777, 91 N.H 330. 

Va.—Carroll v. Miller, 9 S.E.2d 322, 
175 Va. 388. 

70. Va.—Smith v. Turner, 16 S.E. 2d 
370, 178 Va. 172. 136 A.L.R. 1251. 

71. Cal.—Kastel v. Stieber, 8 P.2d 
474, 215 Cal. 37. 

Fla.—Gittleman v. Dixon, 4 So.2d 859, 
148 Fla. 583. 

Particular acts or omissions 

(1) Driving on wrong side of high¬ 
way. 

Fla.—Jackson v. Edwards, 197 So. 
833, 144 Pla. 187. 

Va.—Smith v. Turner, 16 S.E.2d 370, 
178 Va 172, 136 A.L.R 1251. 

(2) Driving without maintaining 
proper lookout. 

Cal.—Binford v. Purcell, 37 P.2d 732, 
2 Cal.App.2d 87. 

Va.—Remine v. Whited, 21 S.E.2d 743, 
180 Va. 1. 

(3) Falling asleep because of in¬ 
toxication.—Willoughby v. Driscoll, 
120 P.2d 768, 168 Or. 187, reheard 121 
P.2d 917, 168 Or. 187. 

(4) Palling asleep in disregard of 
warnings or symptoms.—Smith v. 
Williams, 178 P.2d 710, 180 Or. 626, 
173 A.L.R. 1220. 

72- U.S.—Storck v. Northwestern 
Nat. Casualty Co., C.C.A.Wis., 115 
P.2d 889—Western Casualty & 
Surety Co. v. Weimar, C.C.A.Cal., 96 
P.2d 635. 

Mich.—Schneider v. Draper, 267 N.W. 

831, 276 Mich. 259. 

Particular acts or omissions 

(1) Disregard of known danger.— 
Hoesel v. Cain, 53 N.E 2d 165, 222 Ind. 
330, rehearing denied 63 N.E.2d 769, 

I 222 Ind. 330. 


(2) Disregard of warnings. 

Ill.—Murphy v. King, 1 N.E.2d 268 
284 Ill.App. 74. 

Mich.—^Wolfe v. Marks, 269 N.W 125 
277 Mich 154. 

(3) Driving improperly at intersec¬ 
tion—Lawson v. Fisk, 46 N.B.2d 707 
316 Ill.App. 691. 

(4) Driving under influence of in¬ 
toxicants.—Poster V. Redding, 45 p. 
2d 940, 97 Colo. 4. 

(5) Falling asleep while driving 
with knowledge of sleepiness. 

Ill.—Marks v. Marks, 31 N.E 2d 399, 
308 Ill.App. 276. 

Mich—Butine v. Stevens, 29 NW.2d 
325, 319 Mich. 176—Manser v. Eder, 
248 N.W. 563, 263 Mich. 107. 

73. Colo.—Schlesinger v. Miller, 52 
P.2d 402, 97 Colo 583. 

74. Conn.—Pozniak v. Evtushek, 151 
A. 526, 112 Conn. 675—Meyer v. 
Hart, 147 A. 678, 110 Conn. 244. 

75. Cal.—Binns v. Standen, 5 P.2d 
637, 118 Cal.App. 625. 

Pla.—^Kozak v. Ake, 3 So 2d 120, 147 
Fla. 508, followed in Mazur v. Ake, 
3 So.2d 121, 147 Fla. 512. 

Mich.—Piscopo V. Pruciano, 12 N.W. 
2d 329, 307 Mich. 433—Hodge v. 
Beaman, 293 N.W. 710, 294 Mich. 
442—Sherman v. David, 292 N.W. 
464, 293 Mich. 489—Quinlan v. 
Wells, 289 N.W. 135, 291 Mich. 214 
—Breckenndge v. Arms, 272 N.W. 
716, 279 Mich. 384—Holmes v. Wes- 
ler, 265 N.W. 492, 274 Mich. 655— 
Schlacter v. Harbin, 263 N.W. 431, 
273 Mich. 465—^Fink v. Dasier, 263 
N.W. 412, 273 Mich. 416—^Elowitz v. 
Miller. 251 N.W. 548, 265 Mich. 551 
—Grabowski v. Seyler, 246 N.W. 
189, 261 Mich. 473—Willett v. 
Smith. 244 N.W. 246, 260 Mich. 101 
—Boyle V. Moseley, 241 N.W. 849, 
258 Mich. 347—Van Blaircum v. 
Campbell, 239 N.W. 865, 256 Mich. 
527. 

Neb.—^Fairman v. Cook, 8 N.W.2d 316, 
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§ 404 


conduct,'^® willful or wanton disregard of the rights 
of others,gross and wanton negligence,"® willful 
negligence,^® heedlessness or reckless disregard of 


the rights of others,®® reckless operation of a mo¬ 
tor vehicle,®! or intentional causing of an acci- 


142 Neb. 893—Brown v. Mulready, 
300 N.W. 421, 140 Neb. 500—Amer- 
ine V. O’Neal, 287 N.W. 56, 136 Neb 
642—Johnk v. Scanlon, 285 N.W 
488, 136 Neb. 187—Black v. Neill. 
279 N.W. 471, 134 Neb. 764—Oakes 
V. Gregory, 275 N.W. 607, 133 Neb. 
407. 

N.H.—^Blanchette v. Sargent, 173 A. 
383, 87 N.H. 15. 

Or.—Carlson v. Wagberg, 190 P.2d 
926. 

Particnlar acts or omissions 

(1) Driving on wrong side of high¬ 
way.—Sorenson v. Wegert, 3 N.W.2d 
857, 301 Mich. 497—Bushie v. John¬ 
son. 295 N.W. 538, 296 Mich. 8. 

(2) Failure to see object or vehicle 
collided with.—Schlacter v. Harbin, 
263 N.W. 431, 273 Mich. 465—Van 
Blaircum v. Campbell, 239 NW. 865, 
256 Mich. 627. 

(3) Failure to see signal at inter¬ 
section.—Reel V. Spencer, 47 S.E.2d 
359, 187 Va. 630. 

(4) Fainting—La Vigne v. La 
Vigne, 158 P.2d 557, 176 Or, 634. 

(5) Falling asleep in the absence 
of premonitory symptoms. 

Mich.—^Butine v. Stevens, 29 N.W.2d 
325, 319 Mich. 176—Wismer v. 

Marx, 286 N.W. 149, 289 Mich. 38. 
Or.—Smith v. Williams, 178 P.2d 710, 
180 Or. 626, 173 A.L.R. 1220. 

(6) Making turn improperly. 

Mich.—Mogill V. Resnick, 248 N.W. 

562, 263 Mich. 103. 

Neb.—^Munsell v. Gardner, 285 N.W. 
555, 136 Neb. 214. 

(7) Permitting inexperienced mi¬ 
nor to drive at excessive speed.— 
Naudzius v. Lahr, 234 N.W. 581, 253 
Mich. 216, 74 A.L.R. 1189. 

(8) Permitting use of car by mi¬ 
nor.—Posey V. Krogh, 259 N.W. 757, 
65 ND. 490. 

(9) Racing train to intersection 
after warning —Morgan v. Touran- 
geau, 244 N.W. 173, 259 Mich. 598. 

(10) Unexpected physical incapaci¬ 
tation. 

Mich.—Thayer v. Thayer, 282 N.W. 
145, 286 Mich. 273. 

Or.—La Vigne v. La Vigne, 158 P.2d 
557, 176 Or. 634. 

76. U.S.—Swain v. American Mut. 
Liability Ins. Co., aC.A.La., 134 F. 
2d 886. 

Cal.—Porter v. Hofman, 85 P.2d 447, 
12 Cal.2d 445—Shipp v. Lough, 107 
P.2d 661, 41 Cal.App.2d 820—Stacey 
V. Hayes, 88 P.2d 165, 31 Cal.App.2d 
422—McLeod v. Dutton, 57 P.2d 
189, 13 Cal.App.2d 545—Squiar v. 
McLean, 39 P.2d 437, 3 Cal.App.2d 
429—^Horning v. Gerlach, 34 P.2d 
504, 139 Cal.App. 470. 


Fla.—Kozak v. Ake, 3 So.2d 120, 147 
Fla. 508, followed in Mazur v. Ake, 
3 So 2d 121, 147 Fla. 512. 

Ill.—Clarke v. Storchak, 52 N.E.2d 
229, 3S4 Ill. 564, appeal dismis.'=ed 
64 S.Ct. 1270, 322 U.S. 713, SS L.Ed. 
1555. 

Ind.—Lee Bros. v. Jones, 54 N.E.2d 
108, 114 Ind.App. 6S8. 

Mich—La Drig v. Renike, 20 N.W.2d 
189, 312 Mich. 277—Piscopo v. 

Fruciano, 12 N.W 2d 329, 307 Mich. 
433—Hodge v. Beaman, 293 N.W. 
710, 294 Mich. 442—^Raby v. Dodge, 
273 N.W. 293, 279 Mich. 626—Breck- 
enridge v. Arms, 272 N.W. 716, 279 
Mich. 384—^Wolfe v. Marks, 269 N. 
W. 125, 277 Mich. 154—Schneider v. 
Draper, 267 N.W. S31, 276 Mich. 
259—Pink v. Dasier, 263 N.W. 412, 
273 Mich. 416. 

Ohio.—^Haacke v. Lease, App., 41 N. 
E.2d 590—Hottel v. Read, 33 N.E.2d 
1011, 66 Ohio App. 323—Oyster v. 
Kuhn, 32 N.E,2d SO. 65 Ohio App. 
533—Murphy v. Snyder, 27 N.E.2d 
152, 63 Ohio App. 423—Ernest v. 
Bellville, 4 N.E.2d 286, 53 Ohio App. 
110—McCoy V. Paulkenberg, 4 N.E. 
2d 281, 53 Ohio App 98—^Fischer v. 
Paflik, 3 N.E.2d 62, 52 Ohio App. 
69. 

Pa.—Randall v. Stager, 49 A.2d 689, 
355 Pa, 352, Ohio statute. 

Farticnlar acts or omissions 

(1) Driving on wrong side of high¬ 
way. 

Cal.—Stacey v. Hayes, 88 P.2d 165, 
31 Cal App.2d 422. 

Mich—Bushie v. Johnson, 295 N.W. 
538, 296 Mich. 8. 

(2) Driving without sufficient ac¬ 
quaintance with method of control.— 
Willett V. Smith, 244 N.W. 246, 260 
Mich. 101. 

(3) Failure to comply with guest's 
demand respecting operation of vehi¬ 
cle.—La Drig v. Renike, 20 N.W.2d 
189, 312 Mich. 277. 

(4) Failure to see vehicle or object 
struck.—Quinlan v. Wells, 289 N.W. 
135, 291 Mich. 214—Schlactcr v. Har¬ 
bin, 263 N.W. 431, 273 Mich. 465— 
Van Blaircum v. Campbell, 239 N.W. 
865, 256 Mich. 527. 

(5) Intrusting car to incompetent 
driver.—Cunningham v. Bell, 77 NE. 
2d 918, 149 Ohio St. 103. 

(6) Involuntarily falling asleep.— 
Porsman v. Colton, 28 P.2d 429, 136 
Cal.App. 97. 

(7) Making turn improperly.— 
Sherman v. David, 292 N.W. 464, 293 
Mich. 489—Mogill v. Resnick, 248 N. 
W. 562, 263 Mich. 103—Bobich v. Rog¬ 
ers. 241 NW. 854, 258 Mich. 343. 

(8) Racing train to intersection 
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after warning.— ^^lorgan v. Touran- 
I geau, 244 N.W. 173, 259 Mich. 59S. 

(9) Unexpected physical Incapaci¬ 
tation.—Thayer v. Thayer, 282 NW. 
145. 2S6 Mich. 273. 

(10) Unexpectedly falling asleep.— 
Butine V. Stevens, 29 N.W.2d 325, 319 
Mich. 176—^Wismer v. Marx, 286 N.W. 
149, 289 Mich. 38—Perkins v. Roberts, 
262 N.W. 305, 272 Mich. 545. 

77. Colo.—Bashor v. Bashor, 85 P.2d 
722, 103 Colo. 232, 120 A.L.R. 1507. 
Del.—Biddle v. Boyd, 199 A. 479, 9 W. 

W.Harr. 346. 

Defect in road 

Where it did not appear that a 
driver with perfect vision would have 
driven any differently than defend¬ 
ant, defendant's failure to wear her 
glasses did not constitute such a 
willful and wanton disregard of 
rights of others as would render her 
liable under automobile guest statute 
for injuries sustained by her mother 
when dirt at edge of road gave way 
and automobile rolled into canyon.— 
Pupke V. Pupke, 79 P.2d 290, 102 Colo. 
337. 

78* Kan.—^Aduddell v. Brighton, 42 
P.2d 555, 141 Kan. 617—Sayre v. 
Malcom, 31 P.2d 8, 139 Kan. 378. 

79. Vt.—^Hunter v. Preston, 166 A. 
17, 105 Vt. 327. 

80. Conn.—Staplins v. Murphy, 183 
A. 398, 121 Conn. 123—^Ascher v. 
H. E. Friedman, Inc., 147 A. 263, 
110 Conn, 1. 

Ind.—Sheets v. Stalcup, 13 NE.2d 
346, 105 Ind.App. 66. 

Particular acts or omissions 

(1) Closing door on injured person. 
—^Nemoitin v. Berger, 149 A. 233, 111 
Conn. 88. 

(2) Driving partly on wrong side 
of highway.—^IVIaher v. Fahy, 151 A. 
318, 112 Conn. 76. 

(3) Unexpected sleep or loss of 
consciousness. 

Conn,—Bowen v. Hartford Accident 
& Indemnity Co., 191 A. 530, 122 
Conn. 621. 

Tex.—^Wood V. Orts, Civ.App., 182 S. 
W.2d 139, error granted. 

81. U.S.—Russell v. Turner, C.C.A. 
Iowa, 148 F.2d 562. 

Iowa.—Olson v. Hodges, 19 N.W.2d 
676, 236 Iowa 612—^Neyens v. Gehl, 
16 NW.2d 888, 235 Iowa 115— 
Brown v. Martin, 248 N.W. 368, 216 
Iowa 1272—Shenkle v. Mains, 247 
N.W. 635, 216 Iowa 1324, 

Minn,—Marquart v. Meyer, 233 N.W. 

309, 181 Minn. 504, Iowa statute. 
Neb.—Barnard v. Heather, 282 N.W. 

534, 135 Neb. 513, Iowa statute. 
Particular acts or omissions 

(1) Failure to see in time vehicle 



§ 404 

dent.*2 

Speed, The speed at which the vehicle is driv¬ 
en, even though excessive^^ or in violation of 
speed regulations,is not sufficient of itself to spell 
out gross negligence, willful or wanton misconduct, 
or any other category of misconduct prescribed by 
guest statutes; and excessive speed, even when 
coupled with other unfavorable conditions or im- 
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proper conduct,86 such as refusal to comply with 
an occupant's warning or request for a reduction of 
speed,87 does not necessarily constitute such statu¬ 
tory misconduct. However, speed is always an im¬ 
portant factor to be considered,®8 as are the facts 
that the driver was warned by occupants of the 
car to slow down and refused to do so;89 and speed 
combined with other circumstances may render the 
driver guilty of statutory misconduct.®® 
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or object struck.—^Roberts v. Koons, 
296 N.W. 811, 230 Iowa 92—Wilson v. 
Oxborrow, 264 N.W. 1, 220 Iowa 1135. 

(2) Falling asleep while driving- 
with knowledge of sleepiness.—Bitt¬ 
ner V Corby, 295 N.W. 277, 138 Neb. 
738. 

(3) Unexpectedly falling asleep or 
losing consciousness.—Kaplan v. 
Kaplan, 239 N.W. 682, 213 Iowa 646. 

82. Wash—Parker v. Taylor, 81 P. 
2d 806, 196 Wash 22. 

83. U.S.—Huffman v. Buckingham 
Transp. Co. of Colorado, C.C.A. 
Wyo., 98 F.2d 916. 

Cal—Katz v. Kuppin, 112 P.2d 681, 
44 Cal.App.2d 406—Rawlins v. 
Lory, 111 P.2d 973. 44 Cal.App.2d 20 
—Stacey v. Hayes, 88 P.2d 165, 31 
Cal.App.2d 422—^Wright v. Sellers, 
78 P.2d 209, 25 Cal App.2d 603— 
Del Bosque v. Kakoo Singh, 65 P.2d 
951, 19 Cal.App.2d 487. 

Conn.—Vanderkruik v Mitchell, 173 
A. 900, 118 Conn. 625. 

Iowa—Long v. Pearce, 10 N.W.2d 50, 
233 Iowa 1025—Roberts v. Koons, 
296 N.W. 811, 230 Iowa 92—Mesch- 
er V. Brogan, 272 N.W. 645, 223 
Iowa 573. 

Mich—Keilitz v. Elley, 268 N.W. 787, 
276 Mich. 701—Holmes v, Wesler, 
265 N.W. 492, 274 Mich. 655—Van 
Blaircum v. Campbell, 239 N.W. 
865, 256 Mich. 527. 

Mont.—Cowden v. Crippen, 63 P.2d 
98, 101 Mont 187. 

Nev.—Mitrovich v. Pavlovich, 114 P. 
2d 1084, 61 Nev. 62, California stat¬ 
ute. 

Ohio —Jenkins v. Sharp, 42 N E.2d 
755, 140 Ohio St. 80—Schulz v. 
Fible, 48 N.E.2d 899, 71 Ohio App. 
353—Oyster v Kuhn, 32 N.E 2d 80, 
65 Ohio App. 533. 

Va.—Dinges v. Hannah, 40 S.E.2d 179, 
185 Va. 744. 

84. Cal.—Phillips v. Harper, 140 P. 
2d 686, 60 Cal.App.2d 298—Robert¬ 
son V. Brown, 99 P.2d 288, 37 Cal. 
App 2d 189—Petersen v. Petersen, 
67 P.2d 759, 20 Cal.App.2d 680. 

Del.—Gallegher v. Davis, 183 A. 620, 
7 W.W.Harr. 380. 

Fla.—Orme v. Burr, 25 So.2d 870, 157 
Fla. 378. 

Iowa.—McDonald v. Dodge, 1 N.W.2d 
280, 231 Iowa 325—Reed v. Pape, 
284 N.W. 106, 226 Iowa 170. 

Mich.—Quinlan v. Wells, 289 N.W. 
135, 291 Mich. 214—In re Mueller's 


Estate, 273 N.W. 448, 280 Mich. 
203—Balcer v. Pere Marquette Ry. 
Co.. 254 N.W. 198, 266 Mich. 53S. 
Ohio—Akers v. Stim, 25 N.E 2d 286, 
136 Ohio St. 245—Haacke v. Lease, 
App.. 41 N.E.2d 590. 

Tex.—^Wood V. Orts, Civ.App., 182 S. 
W.2d 139, error granted—Linn v. 
Nored, Civ.App., 133 'S.W.2d 234, 
error dismissed, judgment correct. 
Exceptionally excessive speed 

Generally, mere speed, of itself, 
does not constitute willful miscon¬ 
duct, but there may be a point at 
which the speed becomes so exces¬ 
sive, the danger of injury to passen¬ 
ger so probable, that such extreme 
speed alone might constitute willful 
misconduct.—^Fisher v. Zimmerman, 
73 P.2d 1243, 23 CalApp.2d 696. 

85. Fla.—Orme v. Burr, 25 So 2d 870, 
157 Fla. 378. 

Iowa—Clarke v. Storchak, 52 N.E 2d 
229, 384 Ill. 564, appeal dismissed 
64 S Ct. 1270, 322 U.S. 713, 88 L.Bd 
1555. 

Ill.—Barlolucci v. Falleti, 46 N.E.2d 
980, 382 Ill. 168. 

Iowa.—McQuillen v. Meyers, 241 N. 

W. 442, 213 Iowa 1366. 

Mich.—Piscopo V. Fruciano, 12 NW. 
2d 329, 307 Mich. 433—Bobich v. 
Rogers, 241 N.W. 854, 258 Mich. 
343. 

Va.—Dinges v. Hannah, 40 S.E.2d 179, 
185 Va. 744—Carroll v. Miller, 9 S. 
E.2d 322, 175 Va. 388. 

86 . Mich.—Sorenson v. Wegert, 3 N. 
W.2d 857, .301 Mich. 497—Bushie v. 
Johnson, 295 N.W. 538, 296 Mich. 
8 . 

Ohio.—Murphy v. Snyder, 27 N.E.2d 
152, 63 Ohio App. 423. 

Okl.—Gill V. Hayes, 108 P.2d 117, 188 
Okl. 434, New Mexico statute. 
Zig-zagging while drunk 

Automobile driver who had been 
drinking and, except for a few miles, 
did not obey request of guest passen¬ 
ger to drive slower and who staled 
“watch me give them a real scare” 
and drove sixty or seventy miles per 
hour and zig-zagged the swaying au¬ 
tomobile until he finally lost control 
of automobile and ran into tree, was 
not guilty of gross negligence or wil¬ 
ful and wanton misconduct within 
automobile guest statute—Bushie v. 
Johnson, 295 N.W. 538, 296 Mich. 8. 

87. Cal.—McLeod v. Dutton, 67 P.2d 
189, 13 Cal.App.2d 545. 
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Mich.—Oreimel v. Fischer, 8 N.W.2d 
906, 305 Mich. 45—Coppin v. Lippy, 
1 NW.2d 1, 299 Mich. 586—Bushie 

V. Johnson, 295 N.W. 538, 296 Mich, 
8—Sherman v. David, 292 N.W. 464, 
293 Mich. 489—Pawlicki v. Faulk- 
erson, 280 N.W. 141, 285 Mich 141 
—Schlacter v. Harbin, 263 N.W. 
431, 273 Mich. 465—Mogill v. Res¬ 
nick, 248 N.W. 562, 263 Mich. 103. 

88. Cal.—^Van Fleet v. Heyler, 125 
P.2d 586, 51 Cal.App.2d 719—Rawl¬ 
ins V. Lory, 111 P.2d 973, 44 Cal, 
App 2d 20. 

Ill.—Clarke v. Storchak, 62 N.E.2d 
229, 384 Ill. 564, appeal dismissed 
61 S.Ct 1270, 322 U'S. 713, 88 L Ed. 
1555—Lawson v. Fisk, 45 N.E.2d 
707, 316 Ill.App. 591. 

Mich.—Rogers v. Merritt, 12 N.W. 2d 
422, 307 Mich. 459—Greimel v 

Fischer, 8 NW.2d 906, 305 Mich. 45 
—Thomas v. Parsons, 270 N.W 
296, 278 Mich 276. 

Vt.—Hall V. Royce, 192 A. 193, 109 
Vt. 99. 

Va—Masters v. Cardl, 42 S.E,2d 203, 
186 Va. 261. 

89. Cal.—Parsons v. Fuller, 66 P 2d 
430, 8 C£Ll.2d 463—Haas v. Jones, 85 
P.2d 579, 29 Cal.App.2d 650. 

Iowa.—Olson v. Hodges, 19 N.W.2d 
676, 236 Iowa 612 

Mich.—Rogers v. Merritt, 12 N.W.2d 
422, 307 Mich. 459—Greimel v. 

Fischer, 8 N.W.2d 906, 305 Mich 
45. 

N.D.—Anderson v. Anderson, 286 N. 

W. 294, 69 N.D. 229. 

Ohio.—Thomas v. Foody, 7 N.E.2d 
820, 54 Ohio App. 423. 

90. U.S.—George v. Stanfield, D.C. 
Or., 33 P.Supp. 486 

Cal.—Parsons v. Fuller, 66 P.2d 430, 

8 Cal.2d 463—Van Fleet v. Heyler, 
125 P.2d 586, 51 Cal.App 2d 719— 
Haas V. Jones, 85 P.2d 579, 29 Cal. 
App 2d 650—Chandler v. Quinlan, 
78 P.2d 235, 25 Cal App.2d 646— 
Petersen v. Petersen, 67 P 2d 759, 
20 Cal.App.2d 630—Hall v. Mazzei. 
57 P.2d 948, 14 Cal App.2d 48. 

Ill.—Trust Co. of Chicago v. An- 
cateau, 46 N E 2d 125, 317 Ill.App. 
186. 

Iowa.—Fraser v. Brannigan, 293 N 
W. 50, 228 Iowa 572—Mescher v 
Brogan, 272 N.W. 645. 223 Iowa 
573. 

Mich.—Boswell v. Doesa, 281 N.W. 
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§ 405. Railroads in General 

A motorist crossing a railroad must exercise reason¬ 
able care and is liable for injuries resulting from his 
failure to do so. 

The operator of a motor vehicle who undertakes 
to cross a railroad has the duty of exercising rea¬ 
sonable care and, in the absence of contributory 
negligence, is liable for injuries proximately result¬ 
ing from his negligence to persons to whom he owes 
such care,9i including employees of the railroad 
working on the right of way,92 as well as persons 
operating or riding on trains or other vehicles of 
the railroad.93 The degree of diligence and atten¬ 
tion required to constitute due care may vary de¬ 
pending on a number of circumstances such as 
whether the crossing is protected by gates94 or 


. warning signals, 95 the time of day,9® or the deaf- 
I ness of the driver.97 

j § 406. Streetcars and Persons Thereon 

A motorist must exercise reasonable care with re¬ 
spect to street railways and streetcars, and is liable to 
persons riding on streetcars for injuries resulting from 
his negligence. 

It is the duty of the operator of a motor vehicle 
to exercise reasonable care with respect to street 
railways and streetcars^S and he is liable for in¬ 
juries to persons riding on streetcars resulting from 
his negligence in the operation of his motor vehi- 
cle,99 unless, as discussed infra § 483, the person 
injured was guilty of contributory negligence; but 
he is not liable in the absence of negligence on his 
part.^ 


326, 285 Mich. 559—Goss v. Over- 
ton, 253 NW. 217, 266 Mich. 62. 
Ohio.—Jenkins v. Sharp, 42 N".E.'2d 
755, 140 Ohio St. 80—Thomas v. 
Foody, 7 N.B.2d 820, 54 Ohio App 
423. 

Or—Haltom v. Fellows, 73 P.2d 680, 
157 Or. 514—Layman v. Heard, 66 
P.2d 492, 156 Or. 94. 

Skylarking- at high speed.—Rawlins 
V. Lory, 111 P.2d 973, 44 Cal.App.2d 
20 . 

91 , N.C.—Murray v. Atlantic Coast 
Line R. Co., 11 S.B.2d 326, 218 N.C. 
392. 

Tracks in city 

Provision of state highway act pre¬ 
scribing- duty of motorist when ap¬ 
proaching at grade a crossing of a 
public street, road, or highw^ay with 
any railroad operated on fixed rails 
is applicable to railroad running 
through city streets.—^Pannell v. 
Consolidated Parcels, La.App., 164 So. 
167. 

Bight of way 

Vehicles operated by railroad on 
tracks have right of way at highway 
crossings.—Thompson v. Morgan, 119 
So. 496, 9 La.App. 186, affirmed 119 
So. 69, 167 La. 335. 

Care recLuired -with refipect to: 

(1) Looking and listening for ap¬ 
proaching trains. 

Cal.—Davis v. Lane, 75 P.2d 565, 24 
Cal App.2d 400. 

Colo.—Interstate Motor Lines v. 

Neal, 179 P.2d 665, 116 Colo. 242. 
Fla.—Penn v. Pearce. 163 So. 288, 121 
Fla. 3. 

Ill.—Bushu V. Cordera, 257 Ill.App. 
234. 

La.—Thompson v. Morgan, 119 So. 69, 
167 La. 335. 

Va.—Norfolk & P. B. L. R. Co. v. 
Parker, 147 S.B. 461, 152 Va. 484. 

(2) Looking for objects or persons 
on other side of train after its pas¬ 


sage.—Latham v. Umbach, 3 La.App. 
301. 

(3) Maintaining reasonable speed. 
Ill.—Bushu V. Cordera, 257 Ill.App. 
234 

Mass.—^Duval v. Duval, 30 N.E.2d 543, 
307 Mass. 524. 

92. N.C.—^Murray v. Atlantic Coast 
Line R. Co., 11 SE.2d 326, 218 N. 
C. 392. 

93. Ill.—Bushu V. Cordera, 257 Ill. 
App. 234. 

42 C.J. p 1072 note 29. 

Contributory negligence of occupants 
or operators of railroad cars see 
infra § 483. 

94. Mich.—Balcer v. Pere Marauette 
Ry. Co., 254 N.W. 198, 266 Mich. 
538. 

95. Ignoring danger signal 

Driver of automobile, who, after 
slowing down near crossing, proceed¬ 
ed in face of flashing red signal light 
was held negligent per se.—^Davis v. 
Margolis, 140 A. 823, 107 Conn. 417. 
Signal out of order 

Presence of warning signal at 
crossing relieved motorist from duty 
of making careful observation for 
train, unless “out of order” was post¬ 
ed in conspicuous place.—^Kraus v. 
Fisher, 156 A. 315, 9 N.J.Misc. 1053. 

96. Mass.—^Harvey v. Murphy, 30 N. 
E.2d 854, 308 Mass. 16. 

97. Fla.—^Penn v. Pearce, 163 So. 288, 
121 Fla. 3. 

98. Pa.—^IVIoraski v. Philadelphia 
Rapid Transit Co., 142 A. 276, 293 
Pa. 224. 

42 C.J. p 1072 note 31. 

Passing streetcars see supra S 326. 
Bight of way 

Streetcar companies do not have 
exclusive use of their tracks, but 
their rights are superior to those of 
general traveling public, since their 
cars have the legal right of way.— 
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Philadelphia Rapid Transit Co. v. 
Mann, 169 A. 41S, 110 Pa-Super. 602. 
Turning in front of oncoming street¬ 
car 

A motorist turning to left across 
streetcar tracks into private drive- 
-way must proceed -with understand¬ 
ing that motorman does not expect 
motorist to cross path of streetcar, 
and motorist must undertake to cross 
only after as effective a lookout as 
stopping would have afforded him 
and after a reasonable calculation 
that motorist will have time to cross 
safely before streetcar reaches point 
where turning driver wants to cross 
without causing streetcar to alter its 
speed.—McCauley v. Balsley, 8 N.W. 
2d 399, 242 Wis. 528. 

Reliance on care of mctomian 

A motorist approaching intersec¬ 
tion was not bound to anticipate neg¬ 
ligence of motorman in charge of 
trolley car which was also approach¬ 
ing intersection.—Schnitzer v. Phila¬ 
delphia Transp. Co., 47 A.2d 709, 354 
Pa. 576. 

99. R.I.—^Healey v. Ward Baking 
Co., 144 A. 443, 49 R.I. 498. 

42 C.J. p 1072 note 32. 

1- Conn.—Podziew’^ski v. Gaumond, 
198 A. 569, 124 Conn. 157. 

Minn.—Herman v. Minneapolis St. 
Ry. Co., 259 NW. 64, 193 Minn. 557, 
rehearing denied 259 N.W. 794, 193 
Minn. 557. 

Highest degree of care 

Under a statute imposing on mo¬ 
torists the duty of exercising the 
“highest degree of care,” a driver 
would not be liable for damage to 
streetcar arising out of collision if 
driver exercised such care as a pru¬ 
dent person would exercise under 
similar circumstances, and particu¬ 
larly where streetcar operator violat¬ 
ed ordinance regulating speed and re¬ 
lating to right of way and the vio- 
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§ 407. Injuring Animals 

The operator of a motor vehicle owes the duty to ex¬ 
ercise due care to avoid injury to domestic animals which 
may be encountered, but he is not an insurer as to such 
animals and he is not liable for an injury which results 
from an unavoidable accident. 

The operator of a motor vehicle is under a duty, 
prima facie at least, not to injure a domestic ani¬ 
mal either on a public or on a private road.^ Gen¬ 
erally speaking, it is the duty of such operator to 
use reasonable or ordinary care to avoid injuring 
such animals on a highway,3 and there is liability 
for injury to an animal proximately caused by lack 
of due care in the operation of a motor vehicle.'* 
Such operator is not, however, an insurer of the 
safety of animals which he may encounter on high- 
ways,5 and it is not negligence as a matter of law 
for such operator to collide with live stock on a 
highway.® In order to create liability there must 
be negligence or other wrongful act in connection 
with operation,7 and the alleged negligence must 
be the proximate cause of the injury.S There is no 
liability for an injury to an animal which was the 


result of an unavoidable accident.^ 

§ 408. -- Animals Driven on Highway 

The operator of a motor vehicle owes the duty to 
exercise due care to avoid injuries to animals which are 
being led or driven along highways. 

The owner or person in charge of domestic ani¬ 
mals has a right to lead or drive them 'along the 
highway,!® and when he is so doing his rights on 
the highway are equal to those of the operator of 
an automobile.!! It is therefore the duty of the 
operator of an automobile to keep a lookout for 
animals which may be lawfully on the highway,!2 to 
exercise reasonable control of the vehicle,!3 to keep 
his speed within a rate which is prudent, having re¬ 
gard to the safety of such animals,!^ and generally 
to use reasonable or ordinary care to avoid injuring 
them,!® the amount or degree of caution and vig¬ 
ilance which is necessary to reach the prescribed 
standard varying according to the circumstances of 
the particular case and the nature of the animal en¬ 
countered.!® Generally speaking, the operator is 


lation resulted in the collision.—Ellis 
V. Kansas City Public Service Co., 
Mo.App., 203 S.W.2d 475 

2. Ala.—Smith v. Clemmons, 112 So. 
442, 216 Ala. 52. 

“Domestic animal" defined see Ani¬ 
mals § 3. 

Injuries to animals generally see An¬ 
imals §§ 213-254. 

3. Colo—Rivers v. Pierce, 103 P.2d 
690, 106 Colo. 236. 

42 C.J. p 1063 note 33. 

Excessive speed 

Automobile driver, killing mule 
while driving at excessive speed, was 
prima facie negligent.—Lucedale Au¬ 
tomobile Co. V. Daughdrill, 123 So. 
871, 154 Miss. 707. 

Bight of way 

Under some statutes live stock has 
the right of way over motor vehicles 
when such live stock is on the high¬ 
way lawfully, that is to say, when m 
charge or control of some person.— 
Frowd V. Marchbank, 283 P. 467, 154' 
Wash. 634. 

Not trespassers 

It has been held that domestic an¬ 
imals crossing a highway from pas¬ 
ture to barn lot are not trespassers 
in the sense that operators of motor 
vehicles owe only the duty of not 
willfully or wantonly injuring such 
animals.—Walker v. Dickerson, 184 
'So. 438, 183 Miss. 642. 

4. Tenn.—Tinin v. Siner, 9 Tenn. 
App. 252. 

42 C.J. p 1063 note 35. 

Motorist’s failure to see cow, which 


was standing a few feet from side of 
traveled portion of road, was proxi¬ 
mate cause of motorist's collision 
with the cow when the cow came on¬ 
to the road.—Brown v. Travelers In- 
dem. Co., 28 N.W.2d 306, 251 Wis. 
188. 

5. Colo.—Rivers v. Pierce, 103 P.2d 
690, 106 Colo. 236. 

Mo—Tucker v. Carter, App„ 211 S. 
W. 138. 

6. Tenn.—Tinin v. Siner, 9 Tenn. 
App. 252—Stacy v. Keller, 1 Tenn. 
App. 80. 

7. Cal.—^Watts v. Peers, 260 P, 932, 
86 Cal.App. 451. 

■Colo.—Rivers v. Pierce, 103 P.2d 690, 
106 Colo. 236. 

8. Cal.—^Watts v. Peers, 260 P. 932, 
86 Cal.App. 451. 

9. Cal.—Rivers v. Pierce, 103 P.2d 
690, 106 Cal. 236. 

42 C.J P 1063 note 38. 

Unavoidable accident generally see 
supra § 256. 

When animal suddenly darts in 
front of an automobile traveling at a 
reasonable rate of speed on a high¬ 
way and is struck before the driver 
can avoid the accident, the accident 
is unavoidable.—^Holmes v. Lindsey, 
La.App., 16 So.2d 89. 

10. Vt.—^Bombard v. Newton, 111 A. 
510, 94 Vt. 354, 11 A.L.R. 1402. 

42 C J. p 1062 note 29. 

Basis of Uabillty 

Liability for injury to, or destruc¬ 
tion of, animals which were being 
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led along a highway by ropes at¬ 
tached to an animal-drawn vehicle, as 
the result of the operation of a motor 
vehicle, depends on the law governing 
live stock, rather than vehicles, on a 
highway.—^Meredith v. Kidd, La.App., 
147 So. 539. 

Stock law uot applicable 

In a case in which an animal was 
injured by the operation of a motor 
vehicle on a highway, the view was 
expressed that the provisions of nei¬ 
ther a state-wide nor a local stock 
law are intended to be applicable in a 
case where an animal is under the 
control or guidance of the owner 
when traveling along or across a pub¬ 
lic highway.—^Walker v. Dickerson, 
184 So. 438, 183 Miss. 642. 

11. Vt.—Bombard v. Newton, 111 A. 
510, 94 Vt. 354, 11 A.L.R. 1402. 

12 . Ky.—'Consolidated Coach Corpo¬ 
ration V. Sphar, 10 'S.W.2d 482, 226 
Ky. 30. 

42 C.J. p 1062 note 31. 

13. Ky.—Consolidated Coach Corpo¬ 
ration V. Sphar, supra. 

14. Vt.—^Bombard v. Newton, 111 A. 
510, 94 Vt. 354, 11 A.L.R. 1402. 

15. Colo.—Rivers v. Pierce, 103 P.2d 
690, 106 Colo. 236. 

Ky—Consolidated Coach Corpora¬ 
tion V. Sphar, 10 S.W.2d 482, 226 
Ky. 30. 

42 C.J. p 1062 note 33. 

le. vt. —Bombard v. Newton, 111 A 
510, 94 Vt. 354, 11 A.L.R. 1402. 

42 C.J. p 1063 note 34. 
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liable for an injury to such an animal proximately ] 
caused by his lack of due care,!*^ but he is not an j 
insurer of the safety of animals which he may en- ! 
counter on the highways^s and is not liable for an j 
injury to an animal which was the result of an un- ‘ 
avoidable accident.^® j 

§ 409. - Animals Straying on Highway j 

It is not essential under all circumstances for the op- j 
erator of a motor vehicle to anticipate the presence on 
the highway of stray or loose animals. 

According to some decisions, live stock wdiich is 
permitted to stray on the highway does not have the 
right of way over motor vehicles,20 and it is not 
necessarily essential for the operator of a motor 
vehicle to anticipate that a domestic animal will 
be loose on the highway2i in violation of a statute's 
or in contravention of the requirements of ordinary 
prudence.23 The operator of a motor vehicle trav¬ 
eling along a public way need not turn his head at 
every private driveway in anticipation that some 
animal will run onto the way,2-4 and failure to look 
at fields adjacent to the highway and to notice that 
a gate is open does not constitute negligence where 
the operator keeps a proper lookout on the road 
ahead.25 The operator is not as a matter of law 
chargeable with negligence where an animal sud¬ 
denly comes in front of the vehicle and the opera¬ 
tor acts as a reasonably prudent man would act in 
view of the time available to form a judgment.26 


So, an operator is not liable for an injury to an an¬ 
imal which, without warning, dashes into the high¬ 
way in front of the vehicle, with resultant colli¬ 
sion, before the operator can do anything to pre¬ 
vent it,27 or vrhich, while on the highway, turns 
suddenly in front of the vehicle, where such action 
could not have been anticipated,*28 nor is the op¬ 
erator liable where the negligence of the owner of 
the animal in knowingly permitting the animal to 
run at large is the proximate cause of the injury 
and the operator is exercising ordinary care at the 
time of the injury.29 

With respect to stray animals which are injured 
on highways by the operation of motor vehicles, 
according to some decisions such animals are re¬ 
garded as trespassers,^© especially where their be¬ 
ing at large on the highway is a violation of law,*31 
and the operator of a motor vehicle does not owe 
to them the same duty of care as though they were 
lawfully upon the highway,22 and is not liable for 
injuries to them unless such injury’- was intentional 
or deliberate32 or the result of gross negligence.34 
According to other decisions, however, an animal 
which is astray on a highway without negligence 
on the part of the owner is not an outlaw or tres¬ 
passer with relation to the operation of a motor ve¬ 
hicle on the highway,35 and the operator owes the 
duty of due care to avoid injury to the animal,3© 
and may be liable for negligence which is the proxi¬ 
mate cause of the injury.37 So, also, the view has 


17. Ky.—Consolidated Coach Corpo¬ 
ration V. Sphar, 10 SW.2d 482, 226 
Ky. 30. 

La.—Eng-lish v. Barbee, 135 So. 271, 
18 La.App. 27. 

N.D.—Schulkey v. Brown, 230 N.W. 

6 , 59 N.D. 345. 

42 C.J. p 1063 note 35. 

Contributory neffligrence of persons in 
charg-e of animals see infra §§ 465- 
467. 

18. Colo.—Rivers v. Pierce, 103 P.2d 
690, 106 Colo. 236. 

Mo.—Tucker v. Carter, App., 211 S. 
W. 138. 

19. Colo.—Rivers v. Pierce, 103 P.2d 
690, 106 Colo. 236. 

42 C.J. p 1063 note 38. 

20. Wash.—^Frowd v. Marchbank, 
283 P. 467, 154 Wash. 634. 

21. Wis.—Ott V, Tschantz, 300 N.W. 
766, 239 Wis. 47. 

22. Minn.—^Wedel v. Johnson, 264 N. 
W. 689, 196 Minn. 170. 

23. Minn.—^Wedel v. Johnson, supra. 

24. Tenn.—^Harris v. Miller, 144 S.W. 
2d 7, 24 Tenn.App. 332. 

25. La.—Campbell v. P. Hollier & 
Sons. App., 4 So.2d 576. 

86 . Minn.—^Wedel v. Johnson, 264 N. 
W. 689, 196 Minn. 170. 


27. La,—^Dunckelman v. Shockley, 
App., 183 So. 52—^Demarco v. Go- 
ber, 140 So. 64, 19 La.App. 236. 

28. Miss.—^Mississippi Power & 
Light Co. V. Harrell. 170 So. 229, 
176 Miss. 749. 

29. Ark.—^Favre v, Medlock, 208 S. 
W.2d 439, 212 Ark. 911. 

sa N.T.—Park v. Farnsworth, 164 
Isr.T.S. 735, 98 Misc. 482. 

31. Tex.—Dillon v. Stewart, Civ. 
App., 180 S.W. 648. 

32. N.T.—Park v. Farnsworth, 164 
K.Y.S. 735. 98 Misc. 482. 

42 C.J. p 1063 note 41. 

33. N.T.—Park v. Farnsworth, su- 
pra. 

34. Tex,—^Park v. Farnsworth, su¬ 
pra—Dillon V. Stewart, Civ.App., 
180 S.W. 648. 

42 C.J. p 1063 note 43. 

Excessive speed 

Mere driving of truck in excess of 
statutory speed does not constitute 
gross negligence rendering owner lia¬ 
ble for death of horse running at 
large when struck by such truck.— 
Ellis V. Lewis, Tex.Civ.App., 142 S. 
W.2d 294. 

35. Mass.—Texeira v. Sundquist, 192 
N.E. 611. 288 Mass. 93. 
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Subject to impounding 

Rule stated in the text applies not¬ 
withstanding the presence of the an¬ 
imal on the highway is unlawful in 
that it may be placed in the pound 
and may be withheld from the own¬ 
er until he pays the fees and expens¬ 
es incident to taking and impounding- 
—Texeira v. Sundquist, supra. 

36. Mass.—Texeira v. Sundquist, su¬ 
pra. 

Anticipating crossing of highway 
In an action to recover damages for 
the loss of a mare killed by defend¬ 
ant’s automobile, it was held that or¬ 
dinary prudence requires one on see¬ 
ing a loose horse approaching a high¬ 
way to anticipate that it is likely to 
try to cross the highway.—Carter v. 
Fritts, 2 Tenn.App. 410, 

37- Ark.—^Favre v. Medlock, 208 S. 

W.2d 439, 212 Ark. 911. 

Mass.—Texeira v. Sundquist, 192 N. 

E. 611, 288 Mass. 93. 

Tenn.—Carter v. Ftitts, 2 Tenn.App. 
410. 

Statutory regulation 

The rule applied notwithstanding a 
statutory provision making it unlaw¬ 
ful for the owner to “allow” animals 
to run at large, where the owner did 
not know that the animals were 
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been taken that the mere fact that an animal is at 
large and unattended on a highway in violation of 
a statute does not constitute a license to the opera¬ 
tor of a motor vehicle to kill or injure such ani¬ 
mal,3 8 that such operator must use ordinary care to 
avoid injury to such animal after its presence on 
the highway and its danger have been discovered,3^ 
and that, even though the owner of a horse may be 
negligent in allowing it to stray upon the street, if 
such negligence does not contribute to its being 
struck and killed by an automobile, the operator of 
the automobile is liable for failure to exercise or¬ 
dinary care proximately causing the accident.'^® 

§ 410. - Dogs 

Generally speaking, the operator of a motor vehicle 
lYiuet exercise due care to avoid injuring dogs which are 
In a highway; but the mere fact that the operator strikes 
or runs over a dog does not establish negligence. 

With respect to a dog which is injured or de¬ 
stroyed by the operation of a motor vehicle, such 
a dog is not necessarily a trespasser or outlaw on 
a public highway,and the operator of a motor ve¬ 
hicle is bound to exercise ordinary care to avoid 
injuring dogs which are in the highway42 and is 
liable for injuries resulting from his lack of due 
care.43 The operator need not necessarily antici¬ 
pate, however, that a dog will leave a place of safe¬ 
ty, and suddenly dart into the road ahead of the 
vehicle,44 and he has a right to assume that a dog 


in the highway will exercise the ordinary instincts 
of such animals and keep itself out of danger from 
a vehicle,46 and to act on such assumption in the 
absence of circumstances which apprise, or should 
apprise, him that it is not warranted in the partic¬ 
ular case.46 The mere fact that the operator has 
struck or run over a dog does not establish neg¬ 
ligence,47 support a claim for willful injury,48 or 
even raise a presumption of negligence.43 

§ 411. Frightening Animals 

The operation of a motor vehicle in the vicinity of 
a domestic animal which becomes frightened as a result 
is not of itself negligence, but generally speaking the op¬ 
erator of such a vehicle must exercise due care to avoid 
injuries by frightening animals. 

With respect to injuries caused by the frighten¬ 
ing of domestic animals by the operation of a mo¬ 
tor vehicle, the rule has been announced that rights 
of the operator of the vehicle and of the person in 
charge of an animal on a highway are equal and 
reciprocal.50 The mere fact that horses are likely 
to be frightened by motor vehicles does not affect 
the right to operate such vehicle upon the streets 
and highways.51 The operation of a motor vehicle 
in the vicinity of a horse, which becomes frightened 
thereby, is not of itself negligence52 and if reason¬ 
able care is exercised in the operation of the vehi¬ 
cle, the operator is not liable for damages which 
have resulted from horses being frightened by it.53 


astray and was not negligent.—Pavre 
V. Medlock, 208 S.W.2d 439, 212 Ark. 
911, 

38. Okl.—Miller v, Dobbs, 71 P.2d 
737, ISO Okl. 576. 

39. Okl.—Miller v. Dobbs, supra. 

40. S C.—Haynes v. Kay, 96 S.E. 623, 
111 S C. 107. 

42 C.J. P 1063 note 44. 

41. Mass.—Lacker v. Strauss, 116 N. 
E. 236, 226 Mass. 579, L.R.A.1917F 
434. 

42 C.J. p 1063 note 45. 

42. Mo.—Lacker v. Strauss, supra— 
Denny v. Randall, App., 202 S.W. 
602. 

Duty generally 

In a case in which a dog was run 
over by a motorbus, the rule was an¬ 
nounced that the driver of an auto¬ 
mobile, in addition to complying with 
statute limiting speed of motor vehi¬ 
cles and requiring the driver to stop 
on approaching frightened horse, 
need exercise only ordinary care.— 
Elsass V. Southwestern Transp. Co., 
49 S.W 2d 401, 185 Ark. 757. 

43. N C.—Corpus Juris cited in 
Jones V. Craddock, 187 S.E. 558, 559, 
210 N.C. 429. 

42 C.J. P 1063 note 47. 


Statute declaring dog personal prop¬ 
erty subject to larceny 
In view of a statutory provision 
that all dogs are personal property 
and subject to larceny, an action will 
lie against a motorist for the negli¬ 
gent killing of a registered dog by 
running over it with an automobile. 
—Griffin v, Pancher, 20 A.2d 95, 127 
Conn. 686, 134 A.L.R. 701. 

44. Ark.—Elsass v. Southwestern 
Transp. Co., 49 S.W.2d 401, 185 Ark. 
757. 

N.J.—Weathers v. Priedland, 155 A. 
18. 9 N.J.Misc. 589. 

45, Mo.—Plowerree v. Thornberry, 
App., 183 S.W; 359, 

42 C.J. p 1063 note 50. 

46, Mo,—Plowerree v. Thornberry, 
supra. 

47. Ark.—^Elsass v. Southwestern 
Transp. Co,, 49 SW.2d 401, 185 Ark. 
757. 

N.J.—O’Hara v. Gould, 87 A. 117, 84 
N.J.Law 583. 

Act of owner 

Death of dog struck by automobile 
was caused by action of owner of 
dog in releasing dog opposite home 
after walk during which he had dog 
in leash—^Weathers v. Priedland, 155 
A. 18, 9 N.J.Misc. 589. 
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48. N.J.—O'Hara v. Gould, 87 A. 117, 
84 N.J.Law 583. 

49. S.C.—Sanders v. Hayes, 122 S.E. 
572, 128 S.C. 181. 

50. Iowa.—Lawson v. Pordyce, 21 N. 
W.2d 69, 237 Iowa 28—^Lawson v. 
Pordyce, 12 N.W.2d 301, 234 Iowa 
632. 

Relative rights in highways of op¬ 
erators of motor vehicles and of 
drivers of horse-drawn vehicles or 
of riders of horses see supra § 381. 
Person In charge of cow 

The rule stated in the text applies 
with respect to the relative rights of 
the operator of a motor vehicle and 
of a person leading a cow.—^Lawson 
V. Pordyce, 21 NW.2d 69, 237 Iowa 
28—Lawson v. Pordyce, 12 N.W.2d 
301, 234 Iowa 632. 

51. S.D.—Pease v. Cochran, 173 N.W. 
158, 42 S.D. 130, 6 A.L.R. 936. 

42 C.J. p 1064 note 54. 

Frightening horses on highway gen¬ 
erally see Plighways § 243. 

52. Del.—Walls v. Windsor, 92 A. 
989, 28 Del. 265. 

42 C.J. P 1064 note 55. 

53. Neb.—Tyler v. Hoover, 138 N.W- 
128, 92 Neb. 221. 

42 C.J. p 1064 note 56. 
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The operator is, however, chargeable with notice 
that his vehicle may frighten horses^"^ or other do¬ 
mestic animals,and he must, therefore, exercise 
reasonable or ordinary care to avoid causing in¬ 
jury by frightening horses^S or other domestic an- 

imals.^7 

The operator must consider the hazards attend¬ 
ant on approaching domestic animals on a high- 
way.^S is his duty to keep a lookout for horses 
which he may approach or meet on the high\va 3 ’S,^^ 
and when he sees, or by the exercise of ordinary 
care should see, that a horse or team has become or 
is becoming frightened by his car, to do all that is 
reasonably necessar\", under the circumstances, to 
avert an accident.®^ The view has been expressed 
that the rule requiring care on the part of the op¬ 
erator in approaching a domestic animal on a high¬ 
way applies more strictly where the approach is 
from the rear of the animal than where the ap¬ 
proach is from the front.®^ 

Where the precautions to be taken by the opera¬ 
tor of a motor vehicle when approaching or passing 
domestic animals are prescribed by statute, it is 
the duty of the operator to take such precautions 
but a statute requiring an automobilist approaching 
a horse-drawn vehicle to exercise “every reasonable 
precaution’' to prevent frightening the horses does 
not make the automobilist an insurer, but merely 
imposes on him the duty- to take the precautions 
which a reasonably prudent man would take in 
view of the danger to be apprehended.®3 

Proximate cause. The operator of a motor vehi¬ 
cle cannot be held liable for injuries resulting from 


a horse or horses becoming frightened by his vehi¬ 
cle unless his negligence in the operation of the ve¬ 
hicle was the proximate cause of the injury,®^ but 
I in order that negligence may be deemed the proxi¬ 
mate cause of an injury it is sufficient that the op¬ 
erator should have anticipated that some injury 
might result from his acts or omissions and it is 
not necessary that he should have been able to an¬ 
ticipate the particular injury w’hich actually oc¬ 
curred.®® 

§ 412. - Appearance of Vehicle 

The operation of a motor vehicle on a highway may 
constitute negligence where the appearance of such ve¬ 
hicle or the character of its load is such that it might rea¬ 
sonably be expected to frighten an ordinary animal. 

The fact that the ordinary appearance of a motor 
vehicle may have a tendency to frighten horses does 
not render the operation of such a vehicle on the 
streets or highways unlawful or negligent,®® but to 
operate on the highway a motor vehicle whose ap¬ 
pearance, or the character of whose load, is such 
that it might reasonably be expected to frighten an 
ordinary horse may amount to negligence and im¬ 
pose liability for any resulting injury.®"^ 

§ 413. - Noise 

The mere fact that the noises incident to the opera¬ 
tion of a motor vehicle may tend to frighten animals 
does not necessarily render such operation unlawful or 
negligent. 

The operation of a motor vehicle in a proper 
manner is not unlawful or negligent merely be- 


54. Ind.—^McIntyre v. Orner, 76 N-B. 
750. 166 Ind. 57. 4 L.R.A..N.S.. 1130. 

42 C.J. p 1065 note 57. 

55. Iowa.—Lawson v. Fordyce, 21 N. 
W. 69, 237 Iowa 28. 

56. Ky.—Rose v. Edmonds, 111 S.W. 
2d 427, 271 Ky. 36. 

42 C.J. p 1065 note 59. 

57. Iowa.—Lawson v. Fordyce, 21 N. 
W,2d 69, 237 Iowa 28—^Lawson v. 
Fordyce, 12 N.W.2d 301. 234 Iowa 
632. 

58. Iowa.—Lawson v. Fordyce, 21 N. 
W.2d 69, 237 Iowa 28. 

Reason for role 

The driving- of domestic animals on 
a highway is a lawful and proper 
use of the highway.—^Lawson v. 
Fordyce. 21 N.W.2d 69, 237 Iowa 28. 

59. Tenn.—Cumberland Tel., etc., Co. 
V. Burns, 1 Tenn.Civ.App. 148. 

42 C.J. p 1065 note 60. 

€0. N-C.—Tudor v. Bowen, 67 S.E. 
1015, 152 N.C. 441, 136 Am.S.R. 836, 
30 L.R.A-.N'.S. 804, 21 Ann.Cas. 646. 
42 C.J. p 1065 note 61. 


61. Iowa—Lawson v. Fordyce, 21 N. 
W.2d 69. 237 Iowa 28. 

62. Mass.—GifEord v. Jennings, 76 N. 
E 233, 190 Mass. 54. 

42 C.J. p 1066 note 63, p 1065 note 60 
[a]. 

Mules 

La—^English v. Barbee, 135 So. 271, 
18 La.App. 27. 

63. Kan.—^Arrington v. Horner, 129 
P. 1159, 88 Kan. 817. 

64. Iowa—Herdman v. Zwart, 149 N. 
W. 631, 167 Iowa 500. 

42 C.J. p 1066 note 65. 

Xiack of warning; speed and position 
in highway 

In determining proximate cause of 
injuries resulting when truck fright¬ 
ened mule team, truck operator's acts 
must be considered collectively, 
where truck approached without 
warning at high rate of speed, and 
occupied portion of road operator had 
no right to use.—^Proffitt v. Farmers’ 
Produce Exchange Co-op. Ass'n, No. 
277, Mo.App., 64 S.\V.2d 746. 
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65. Tex.—Carsey v. Hawkins, Civ. 
App., 165 S.W. 64. 

66. Wis.—Eichman v. Buchheit, 107 
N.W. 325. 128 Wis. 385, 8 Ann.Cas. 
435. 

42 C.J. p 1066 note 67. 

67. Iowa.—Corpus juris g.iioted in 
Buchanan v. Hurd, 246 N.W. 41, 4 5, 
215 Iowa 415. 

42 C.J. p 1067 note 68. 

Failure to fasten tarpaulin 

(1) Truck driver was obliged to 
exercise ordinary care in fastening 
tarpaulin on truck, and, if frighten¬ 
ing of plaintiff's horse was natural 
and probable result of failure to do 
so, there would be liability for inju¬ 
ries.—Holloway v. Barnes Grocer Co., 
15 S.W.2d 917, 223 Mo.App. 1026. 

(2) In such case, liability would be 
imposed if operator of truck, who 
should have seen that plaintiff's 
horse was showing signs of fright, 
continued to drive on without giving 
heed.—Holloway v, Barnes Grocer 
Co., supra. 
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cause the noises incident thereto may have a tend¬ 
ency to frighten horses,68 but when the operator 
sees, or should see, that a horse is frightened by 
the noise of his machine he should exercise reason¬ 
able care to avoid injury.®^ The making of unusual 
or unnecessary noises while operating a motor ve¬ 
hicle in the vicinity of horses, causing them to be¬ 
come frightened and resulting in injury, may of it¬ 
self constitute negligence.'^® Failure to have a mo¬ 
tor vehicle equipped with a muffler pursuant to a 
statutory provision requiring such equipment does 
not constitute actionable negligence with respect to 
an injury resulting from the frightening of a horse 
by the noise of such vehicle, where the circum¬ 
stances bring the case within an exception to the 
statute 

§ 414. - Signals and Warnings of Ap¬ 

proach 

The operator of a motor vehicFe, when approaching 
animals on a highway, should give a signal or warning 
of his approach if such signal or warning is reasonably 
necessary to prevent danger or if a statute requires such 
signal or warning. 

The operator of an automobile, when approach¬ 
ing animals on a highway, should give a signal or 
warning of his approach if this is reasonably nec¬ 
essary to prevent a danger which might otherwise 
arise'^2 or is required by statute.'^8 


§ 415. - Speed 

it is the duty of the operator of a motor vehicle to 
slow down when he sees, or should see, that an animal is 
becoming, or has become, frightened, and it is the duty 
of such operator to comply with statutory regulations as 
to speed when in the vicinity of or when approaching 
animals. 

While it has been stated as a general rule that 
it is not essential for the operator of a motor ve¬ 
hicle to reduce his speed when meeting or passing 
animal-drawn vehicles or mounted horses, unless he 
observes that the animal or animals are frightened 
or indicate that they are disturbed,*^4 this rule ap¬ 
plies only when the operator keeps to his proper side 
of the road,'5'6 and since the speed of a motor ve¬ 
hicle must always be reasonable in view of the sit¬ 
uation existing at the particular time and place, as 
discussed supra §§ 290, 291, it is the duty of the 
operator to slow down when he sees, or should see, 
that a horse is becoming, or has become, frightened, 
even though this reduces his speed below what 
might be reasonable and proper under other cir¬ 
cumstances.'^® So also, due care when in the vicin¬ 
ity of horses may require an operator to travel at 
a speed less than the maximum permitted by law.'^'^ 
It is the duty of the operator to comply with a stat¬ 
ute which prescribes definite speed limits for mo¬ 
tor vehicles when in the vicinity of horses,or 
which requires the operator to reduce speed when 
approaching horses which appear frightened'^® or 
whenever approaching a horse from the rear.®® 


68, Wis.—^Eichman v. Buchheit, 107 
N.W. 325, 128 Wis. 385, 390, 8 Ann. 
Cas. 436. 

42 C.J. p 1067 note 70. 

Whether noise in connection with 
operation constitutes neg’ligence 
g-enerally see supra § 289. 

69- N.'C.—Tudor v. Bowen, 67 SB 
1015, 152 N.C. 441, 136 Am.S.R. 836, 
30 L.R.A.,N.S., 804, 21 Ann.Cas. 646. 

43 C.J. p 1067 note 71. 

70. Iowa.—Corpus Juris quoted in 
Buchanan v. Hurd Creamery Co., 
246 N'.W. 41, 45, 215 Iowa 415. 

42 C.X p 1067 note 72. 

Sven In absence of violation of 
statute, permitting a canvas covering 
of a motor truck to flap in the wind 
with resultant noise which frightened 
horses constituted negligence —Bu¬ 
chanan V. Hurd Creamery Co., 246 N". 
W. 41, 215 Iowa 415. 

Unnecessary sounding of horn 

The alleged conduct of defendant's 
employee, who was driving truck be¬ 
hind wagon drawn by team of mules, 
in continuing to sound truck horn, 
notwithstanding mules were fright¬ 
ened and had begun to run, constitut¬ 
ed negligence rendering defendant 
liable for damages caused by run¬ 
away.—'C. M. Ferguson & Son v. 
White, 121 S,W.2d 894, 197 Ark. 183. 


71. Vehicle engaged in work on 
highway 

Tractor on highway without muf¬ 
fler, which frightened horse, while 
blade of attached grader was being 
adjusted for day's work, was actually 
engaged in work on surface of high¬ 
way within exception to statute re¬ 
quiring equipment with muffler.— 
Johnson v. Bergquist, 239 N.W. 772, 
184 Minn. 576. 

72. Iowa.—^Delfs v. Dunshee, 122 N. 

W. 236, 143 Iowa 381. 

42 C.J. p 1067 note 74. 

Approach frem rear of animal 

(1) Where person was leading cow 
along highway, and both he and cow 
were oblivious to approach of motor 
vehicle from rear until it was at their 
side, and cow was startled by un¬ 
warned approach and lunged forward, 
injuring such person, an audible 
warning of approach of vehicle was 
reasonably necessary and operator 
was negligent in having failed to 
sound horn.—^Lawson v, Fordyce, 21 
N.W.2d 69, 237 Iowa 28. 

(2) Truck driver approaching mule 
team from rear without signal, and 
passing within two feet of team, 
causing mules to become frightened, 
run away, and collide with wagon 
ahead, causing Injuries was negli¬ 
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gent.—^Proffitt v. Farmers' Produce 
Exchange Co-op, Ass'n, No. 277, Mo. 
App., 64 S.W.2d 746. 

73. Ga.—^Holland v. State, 76 S E. 
104, 11 GaApp. 769—Puller v. In¬ 
man, 74 S.E. 287, 10 Ga.App. 680. 

42 C.J. p 1067 note 76. 

74. La.—Joyner v. Williams, App., 
35 So.2d 812—Smith v. Louisiana 
Power & Light Co., App., 158 So. 
844. 

75. La.—Smith v. Louisiana Power 
& Light Co., supra. 

76- HI.—^Freeze v. Harris, 162 Ill. 
.App. 118. 

Ind.—Indiana Springs Co. v. Brown, 
74 N.E 615, 165 Ind. 405, 1 L RA., 
N.S., 238, 6 Ann.Cas. 656. 

42 C.J. p 1068 note 79. 

77. N.C.—Curry v. Fleer, 72 S.E. 626, 
157 N.C. 16. 

78. Ind.—Carter v. Caldwell, 109 N- 
E. 355, 183 Ind. 434. 

42 C.J. p 1068 note 85. 

79. Wash—Ross v. Ross, 186 P. 892. 
109 Wash. 273. 

42 C.J. p 1068 notes 83, 85. 

80. Tenn.—^Allen v. Davie, 6 Tenn. 

1 Civ.App. 630, 
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Operating a motor vehicle at an excessive speed 
in the vicinity of horses may constitute negligence 
resulting in liability for injuries proximately caused 
by the horses becoming frightened thereby,and, 
even though a statute limiting speed makes no spe¬ 
cific reference to horses, the driver of a horse may 
be entitled to the protection thereof, so as to enti¬ 
tle him to recover for injury proximately caused by 
excess of such specd.ss Mere speed when in the 
vicinity of horses does not, however, impose liabil¬ 
ity for an injury of which such speed was not the 
proximate cause.S3 

§ 416. - Duty to Stop Vehicle 

While it is not under ali circumstances the duty of 
the operator of a motor vehicle to stop his vehicle merely 
because he is in the vicinity of, or is approaching animals, 
and it is not necessarily negligent to drive past a frighten¬ 
ed animal, it is the duty of such operator to stop where it 
Is reasonably necessary to do so in order to prevent in¬ 
jury in the event that animals have become, or are be¬ 
coming, frightened by the vehicles, or where the case 
falls within a governmental regulation in this respect. 

While the operator of a motor vehicle, in the ab¬ 
sence of any appearance or warning of danger, is 
not under a duty to stop his vehicle merely because 
he is in the vicinity of, or approaching, a horse or 
horses on a public highway,84 when horses or other 
domestic animals have become, or are becoming, 
frightened by his vehicle he is under a duty to stop 
if this is reasonably necessary as a measure to pre¬ 
vent injury. Whether it is safer to drive on or 
to stop depends on the circumstances of the partic¬ 
ular case.86 The duty to stop when approaching 
a horse or horses which have, or are about to, be¬ 
come frightened has sometimes been imposed by 
statutes,87 under which the duty of the operator is 
not limited by what he actually sees, but is gov¬ 


erned by what he would see if at the time he were 
exercising ordinary care, so that it is his duty to 
stop when he sees, or in the exercise of due care 
should see, that a horse is, or is becoming, fright- 
ened.38 

A failure to stop is not excused by the necessity 
of the operator keeping his attention fixed on the 
road in order to avoid holes and obstacles^s or by 
the fact that he had previously passed the same 
horse or team and their fright had not caused any 
injury. 30 

Signal of request to stop. While it is the duty 
of the operator to comply with a statute requiring 
the operator of a motor vehicle, approaching a horse 
or other domestic animal, to stop on request by sig¬ 
nal or otherwise of the person driving or in charge 
of such animal,3t such operator is not under the 
statutory duty to stop unless requested to do so,^^ 
although the failure of the driver of the animals to 
give a signal to stop does not relieve the operator 
of the motor vehicle of the common-law duty to stop 
if this is reasonably necessary to avoid danger be¬ 
cause the horse is frightened.®^ 

Duty to remain standing. It is the duty of the 
operator of a motor vehicle to comply with a stat¬ 
utory requirement that, where horses are fright¬ 
ened by an automobile or on signal from the person 
in charge of the animals, the operator of an auto¬ 
mobile shall not only stop but shall remain station¬ 
ary until the horse or horses have passed.34 Even 
apart from any statutory requirement, due care re¬ 
quires that, w^here the operator of an automobile 
has stopped his car because a horse has become 
frightened thereby, he should keep his car at a 
standstill until it becomes apparent that it is rea- 
sonablj" safe to proceed.®^ 


81. La.—Joyner v. Williams, App., l 
35 So.2d 812. 

42 C.J. p 1067 note 77, p 1065 note 
59 [c]. 

82. Ky.—National Casket Co. v. Po- 
war, 125 S.W. 279, 137 Ky. 156. 

42 C.J. P 1068 note 86. 

83. Iowa.—^Delfs v. Dunshee, 122 N. 
W. 236, 143 Iowa 381. 

Wis.—Eichman v. Buchheit, 107 N. 
W. 325, 128 Wis. 3S5, 8 Ann.Cas. 
435. 

84. S.D.—^Pease v. Cochran, 173 N.W. 
158, 42 S.D. 130, 5 A.L.H. 936. 

42 C.J. p 1068 note 88. 

85. Wash.—Brown v. Thorne, 111 P. 
1047, 61 Wash. 18, 22. 

42 C.J. p 1068 note 89. 
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La.—^English v. Barbee, 135 So. 271, 
18 La.App. 27. 


86 . Va.—Baugher v. Harman, 66 S. 
E. 86, 110 Va. 316. 

42 C.J. p 1069 note 90. 

87. Ark.—Elsass v. Southwestern 
Transp. Co., 49 S.W.2d 401, 185 Ark. 
757. 

Ky.—Searcy v. Golden, 188 S.W^. 1098, 
172 Ky. 42. 

42 C.J. P 1069 notes 93, 94. 

88 . Ill.—^IVard V. Meredith, 77 N.E. 
118, 220 Ill. 66. 

42 C.J. p 1069 note 94. 

89. Ind.—McIntyre v. Orner, 76 N.E. 
750, 166 Ind. 57. 117 Am.S.R. 359, 4 
L.R.A..N.S., 1130, 8 Ann.Cas. 1087. 

90. Ind.—McIntyre v. Orner, supra. 

91. Va.—Cohen v. Meador, 89 S.E. 
876. 119 Va. 429. 

42 C.J. P 1069 notes 95, 96. 

92. Kan.—Sterner v. Issitt, 131 P. 
551, 89 Kan. 357. 


ND.—^ISIesser v. Bruening, 142 N.W. 

158, 25 N.D. 599, 48 L.R.A.,N.'S„ 945. 
42 C.J. p 1070 note 97. 

No evidence of fright 

Where horse and rider were on left 
shoulder of highway as truck ap¬ 
proached, horse did not appear to be 
frightened, and rider gave no signal 
to truck driver to stop, statute re¬ 
quiring motor vehicle operator, on 
signal, to stop vehicle and remain 
standing until the animal had passed, 
•was inapplicable.—^Lawry v. McKen- 
nie, 164 P.2d 444, 177 Or. 604. 

93. Kan.—^Ellsworth v. Jarvis, 141 
P. 1135, 92 Kan. 895, 898. 

42 C.J. p 1070 note 98. 

94. N.T.—Murphy v. Wait, 92 N.T.S. 
253, 102 App-Div. 121. 

42 C.J. p 1070 note 5. 

95. N.Y.—^Knight v. Lamer, 74 N.T. 
S. 999, 69 App.Div. 454, 10 N.Y.Ann. 

1 Cas. 406. 
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Motor vehicle following horse or horse-drawn 
vehicle. It has been held that a statute requiring 
the driver of a motor vehicle to stop when a horse 
is frightened by the approach of the vehicle im¬ 
poses an absolute duty only where the vehicle and 
the horse are traveling in opposite directions and 
not where both are traveling in the same direc¬ 
tion with the motor vehicle behind,9 6 but in the 
latter situation whether or not the driver should 
stop depends on whether reasonable care requires 
such a course.97 It has also been held, however, 
that a statutory duty to stop when a horse is fright¬ 
ened applies regardless of whether the motor vehi¬ 
cle is approaching the horse from the rear or com¬ 
ing from the opposite direction.98 Apart from any 
express statutory requirements as to stopping, it 
may be the duty of the operator of a motor vehicle 
to stop his vehicle to prevent injury from a horse 
having become frightened thereby, regardless of 
whether he is traveling in the same direction as the 
horse or in the opposite direction.99 

Failure to stop as negligence. Where this does 
not involve violation of any statute, it is not nec¬ 
essarily negligence to drive past a frightened 
horse,^ especially where the operator of the motor 
vehicle did not have sufficient time to stop between 
the first indication that the horse was frightened 
and the occurrence of the accident.^ Failure of the 
operator to stop his vehicle when he should do so, 
either because of danger from frightened animals 
or because of signals from the person driving or in 
charge of such animals, is, however, negligence^ 
which may be the basis of liability for injury proxi- 
mately caused by such failure.** 

§ 417. - Duty to Stop Motor 

While it is not necessariiy the duty of the operator 
of a motor vehicle to stop the motor or engine of his 
vehicle when in the vicinity of domestic animals, it is his 
duty to do so if this is necessary to prevent injury or if 
a statute or ordinance requires the stopping of the motor 
or engine. 


In the absence of any statutory requirement, it is 
not necessarily the duty of the operator of a mo^ 
tor vehicle to stop the motor or engine of his vehi¬ 
cle when in the vicinity of horses or other animals, 
even though they may be frightened,^ but under 
such circumstances it is his duty to stop his motor 
or engine if this is reasonably necessary to prevent 
injury.® It is, of course, the duty of the operator 
to comply with a requirement of a statute or ordi¬ 
nance to stop the motor or engine where animal's 
are frightened or the person in charge of them sig¬ 
nals for such stop.7 

§ 418. - Duty to Render Assistance 

Under some statutes it is the duty of the operator of 
a motor vehicle to exercise due care in assisting the driv¬ 
er of an animal-drawn vehicle to pass the motor vehicle? 
but such a statute does not render the operator of the 
motor vehicle an insurer against injury. 

Where a statute imposes on the operator of a 
motor vehicle a duty to render assistance to the 
driver of a horse-drawn vehicle, it is. the duty of 
the operator of a motor vehicle to exercise reason¬ 
able care in assisting the driver of the horse-drawn 
vehicle to pass the motor vehicle;® but such a stat¬ 
ute does not make the operator of the motor vehi¬ 
cle an insurer by requiring that his assistance shall 
be such as absolutely to prevent injury.® 

§ 419. - Vehicle Standing in Highway 

While it is not necessarily negligent, with respect 
to frightening an animal, to leave a motor vehicle stand¬ 
ing in a highway, such act may constitute negligence 
where, under the particular circumstances, it may reason¬ 
ably be anticipated that the frightening of animals will 
result from such act. 

It may constitute negligence to leave a motor 
vehicle standing in the highway where its appear¬ 
ance or its situation is such that it may reasonably 
be anticipated that horses may become frightened 
thcrcat.^9 It is not of itself negligence for the op¬ 
erator of an automobile to allow his motor or en¬ 
gine to run while his vehicle is standing still on 


98. Ark.—Hardy v. Cloe, 263 S.W. 

968. 165 Ark. 253. 

42 C.J. p 1071 note 7. 

97. Ark.—Hardy v. Cloe, 263 S.W. 

968, 165 Ark. 253—Fleming v. 

Oates. 182 S.W. 509, 122 Ark. 28. 

42 C.J. p 1071 note 8. 

98. Mass —Trombley v. Stevens- 
Duryea Co., 92 N.E. 764, 206 Mass. 
516. 

99. Ky.—Cumberland Tel., etc., Co. 
V. Yeiser. 131 S.W. 1049, 141 Ky. 15. 
31 LR.A.N.S, 1137. 

1 . Va.—Baugher v. Harman, 66 S. 

E. 86, 110 Va. 316. 

42 C.J. p 1069 note 91. 


2 . N.T,—^Davis v. Maxwell, 96 N.T. 
S. 45, 108 App.Div. 128, 17 N.Y.Ann. 
Cas. 356. 

42 C.J. p 1069 note 92. 

3. N.T.—Murphy v. Wait, 92 N.T.S. 
253, 102 App.Div. 121. 

42 C.J. p 1070 note 99. 

4. N.Y.—^Union Transfer, etc., Co. v. 
Westcott Express Co., 140 N.Y.S. 
98, '79 Misc. 408. 

42 C.J. p 1070 note 99. 

5. Kan—Ellsworth v. Jarvis, 141 P. 
1135, 92 Kan 895. 

Minn.—Mahoney v. Maxficld, 113 M. 
AV. 904, 102 Minn. 377, 14 L.R.A., 
NS., 251, 12 Ann.Cas. 289. 

42 C.J. p 1071 note 12. 
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6. Mo.—Sapp V. Hunter, 115 S.W. 
463, 134 Mo.App. 685. 

43 C.J. p 1071 note 13. 

7. Wis.—McCummins v. State, 112 
N.W. 25, 132 Wis. 236. 

42 C.J. p 1071 note 14. 

8 . Iowa.—Pekarek v. Myers, 140 N. 
W. 409, 159 Iowa 206. 

Mo —Craton v. Huntzinger, 147 S.W. 
512, 163 Mo.App. 718, 721. 

9. Mo.—Craton v. Huntzinger, supra. 
42 C.J. p 1071 note 18. 

10 . Ala.—Shelby Iron Co v. Mor¬ 
row, 99 So. 643, 211 Ala. 12'5. 

42 C.J. p 1072 note 19. 
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the highway for a temporary purpose,^! and he is 
therefore not liable for injury resulting from a 
horse becoming frightened in the absence of any¬ 
thing to show that he knew, or should have known, 
that his vehicle was frightening the horse in time 
to prevent the accident ,^2 jg duty of one 

who leaves his automobile standing in the high¬ 
way in a situation where it is likely to frighten 
horses to exercise due care to prevent any injury, 
and it has been held to be gross negligence to leave 
the motor of an automobile running while the ve¬ 
hicle was stopped just off the roadway at an ele¬ 
vated point, where horses being frightened might 
cause damage, for a period of twenty minutes while 
the operators were away from the automobile.^"* 

Stopping after overtaking and passing horse. It 
may constitute negligence for the operator of a 
motor vehicle, who has overtaken and passed a ve¬ 
hicle drawn by a horse which has become fright¬ 
ened at his passing it, to stop a short distance ahead 
of the horse.^5 

§ 420. - Animals Loose on Highway 

The duty of the operator of a motor vehicle to avoid 
frightening animals obtains with respect to animals 
which, while loose on the highway, are being herded by a 
person in charge of them. 

The duty of the operator of a motor vehicle to 
avoid frightening animals on the highway applies 
to animals which are loose thereon being herded 
along the highway by a person in charge of them.^® 


§ 421. - Animals on Private Premises 

While the operation of a motor vehicle at an exces¬ 
sive and unlawful speed on a highway with resultant 
frightening of animals on premises adjoining the high¬ 
way is not necessarily the basis of liability, the fact that 
an injury caused by a frightened animal is sustained on 
private premises does not of itself relieve the operator of 
a motor vehicle of liability. 

Since speed regulations are designed for the pro¬ 
tection of users of the public highways,the oper¬ 
ation of a motor vehicle at an excessive and un¬ 
lawful speed along a highway does not impose lia¬ 
bility for injuries resulting from horses on prem¬ 
ises adjoining the highway becoming frightened 
but where a horse on the highway, which has be¬ 
come frightened by reason of the improper and 
negligent operation of a motor vehicle, is led from 
the highway onto private premises in the effort to 
avoid the danger the operator of the motor vehicle 
cannot escape liability on the ground that the ac¬ 
tual injury occurred on private premises.It has 
been held that, where a private lane is tacitly open 
to public use, a guest and visitor of the owner of 
the lane, who is driving a motor vehicle thereon, 
owes to one who is driving a horse along the lane, 
occupying the status of a mere licensee, the d-uty 
to refrain from injuring him heedlessly or care¬ 
lessly or by failure to exercise reasonable care, and 
is therefore liable for negligence in failing to take 
reasonable precautions when he sees that the horse 
is frightened.20 


G. CAEE AS TO HIGHWAYS, OTHER PUBLIC PROPERTY, AND PRIVATE PROPERTY 

ALONG HIGHWAY 


§ 422. At Common Law 

There must be due care in the operation of a motor 
vehicle with respect to the streets and highways on which 
such vehicle is operated, and there may be liability for an 
injury, resulting from the want of due care, to a street 
or highway or to property placed thereon by public au¬ 
thorities. 

The operator of a motor vehicle has the duty to 
exercise due care with respect to streets and high¬ 


ways on which such vehicle is operated there 
may be liability for injuries caused, through unrea¬ 
sonable use of the highways or negligence in the 
operation of a motor vehicle, to the street or high¬ 
way itself22 or to property placed thereon by the 
public authorities, 2 3 sucJi as a street light.24 The 
wear and tear on, and damage to, streets and high¬ 
ways incident to the ordinary operation of motor 


11- Iowa.— Gripe v. Lynch, 136 N.W. 

'714, 155 Iowa 627. 

42 C.J. p 1072 note 20. 

12. Iowa—Gipe v. Lynch, supra. 

13. Tenn.—Coca Cola Bottling 

Works V. Brown, 202 S.W. 926, 139 
Tenn. 640. 

It Tenn.—Coca Cola Bottling 

Works V. Brown, supra. 

15. Iowa.—^Delfs v. Dunshee, 122 N. 
W. 236, 143 Iowa 381. 

42 C.J. p 1071 note 11. 

16. Ill.—^Fitzsimmons v. Snyder, 181 

IlLApp. 70. 

42 C.J. p 1072 note 24. 


17. Kan.—^'"alker v. Faelber, 171 P. 
‘605, 102 Kan. 646, L.R.A 1918D 669. 

18. Kan.—Walker v. Faelber, supra. 
42 C.J. p 1073 note 26. 

19. Ill—^Harroun v. Benton, 197 Ill. 
App. 138. 

20 . N.Y.—^Knight Vv Lanier, 74 N.T. 
S. 999, 69 App.Div. 454, 10 N.Y.Ann. 
Cas. 406. 

21 . Mich.—Struble ▼. Republic Mo¬ 
tor Truck Co.. 185 N.W. 792, 216 
Mich. 299. 

Duty to operate motor truck with 
reasonable care generally see supra 
§ 247. 


22 . Mich.—Struble v. Republic Mo¬ 
tor Truck Co., supra. 

42 CJ. p 1073 notes 35-37. 

23. Ill.—^Fairbury v. Barnes, 228 Ill. 
App. 389. 

The remedy of e municipality for 
damage to its property, placed in a 
public driveway, by an automobile is 
by an appropriate action at law, and 
it cannot administer its own redress 
by seizure or distress of the automo¬ 
bile.—Yellow Cab Co. v. Thomas T. 
Hoskin Co., 215 Ill.App. ll. 

24. Ill.—City of Galena v. Altfillisch, 
•245 IlLApp. 454. 

42 C.J. p 1073 note 40. 
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vehicles thereon in a reasonably prudent manner 
g^ive rise to no liability of either the owner or the 
operator's even though the vehicles used are large 
and heavy.26 

The right of an abutting owner to recover for 
injury to a shade tree in the street in front of his 
premises, caused by the negligent operation of a 
motor vehicle, has been recognized, notwithstand¬ 
ing the general property in the tree is in the mu- 
nicipality.27 

Nuisance. The person responsible for the crea¬ 
tion of a nuisance by the driving of a motor vehi¬ 
cle on, and the breaking of, a sidewalk may be lia¬ 
ble to a person who is injured as a result of the 
condition of the sidewalks.^S 

§ 423. Under Statute 

By virtue of some statutory provisions liability may 
be imposed for an injury to a street or highway resulting 
from want of due care in the operation of a motor ve¬ 
hicle. 

Statutory provisions sometimes manifest a gen¬ 
eral legislative purpose to forbid all persons to 
cause unnecessary injury to, or destruction of, an 
improved highway,29 and under some statutes the 
owners or operators of motor vehicles may be lia¬ 


ble for repair of damage to highways through their 
unusual use thereof.30 Some statutory provisions 
have specifically imposed liability for injuries to 
highways caused by the operation of motor vehi¬ 
cles where the injuries result from drawing over 
the highways excessively heavy loads^i or from 
other acts.32 The operation of a motor vehicle at 
a speed in excess of that prescribed by statute with 
resultant injury to the highway constitutes negli- 
gence33 which may be the basis of liability for such 

injury. 3 4 

It has been laid down broadly that only the state 
can complain of a violation of a statute limiting the 
weight of a motor vehicle's unless the act consti¬ 
tuting the violation is the proximate cause of an 
injury to another.^s 

§ 424. Private Property along Highway 

The operator of a motor vehicle must exercise due 
care to avoid injury to private property along the high- 
way, and a failure to exercise such care constitutes neg¬ 
ligence for which liability may be imposed. 

The operator of a motor vehicle is bound to use 
due care to avoid injury to private property along 
streets or highways37 and a failure to comply with 
this duty constitutes negligence,38 or, under some 


25. Ky.—^Winston v. Clark County, 
199 S.W. 51. 178 Ky, 447. 

Tenn.—Sumner County v. Interurban 
Transp. Co., 213 S.W. 412, 141 Tenn. 
493. 500, 5 A.L.R. 765. 

26. Tenn.—-Sumner County v. Inter- 
urban Transp. Co, supra. 

42 C.J. p 1073 note 43. 

27. Ill.—Murtaugh v. Chicago Motor 
Coach Co., 269 IlLApp. 290. 

28. N.T.—Riesenberg v. Cullen Fuel 
Co., 2 N.T S.2d 814, 166 Misc. 663. 

29. N.T.—Town of Waterford v. L. 
B.’Brockett Lumber Co., 237 N.T.S 
436, 237 App.Div. 422. 

30. Ky.—^Winston v. Clark County, 
199 S.W. '51, 178 Ky. 447. 

42 C.J. p 1074 note 45. 

31. N.T.—Town of Waterford v. L. 
B. Brockett Lumber Co., 237 N.T.S. 
436, 227 App.Div. 422. 

32. N.T.—Town of Waterford v. L. 
B. Brockett Lumber Co., supra. 

Use of chains 

Use of chains on hard rubber tires 
injuring highway was injury by 
■"other act'* within statute imposing 
treble damages for injury by exces¬ 
sive loads or any other act.—Town 
of Waterford v. L. B. Brockett Lum¬ 
ber Co., supra. 

33. Pa.—Commonwealth v. Pennzoil 
Co., 56 A.2d 93, 358 Pa. 221. 

34. Pa—Commonwealth v. Pennzoil 
Co., supra. 


35. Ky,—Magness’ Adm'x v. Hutch¬ 
inson, 117 S.W.2d 1041, 274 Kiy 
22 ' 6 . 

36. Ky.—Magness’ Adm'x v. Hutch¬ 
inson, supra. 

37. Va.—Schools v. Walker, 47 S.E. 
2d 418, 187 Va. 619. 

42 C J. p 1074 note 50. 

Passing vehicle standing in highway 
see supra § 338. 

38. Pa —Cun tan v. Shirks Motor 
Exp. Oorp., 28 West.Co.L.J. 125. 

Va,—Schools V. Walker. 47 S.E.3d 
418, 187 Va. 619 
42 C.J. p 1074 note 50. 

Collision followed, by explosion or 
lire 

(1) An operator who had been driv¬ 
ing at speed of fifty to sixty miles 
an hour in approaching intersection, 
and whose automobile crashed into 
side of truck which had entered in¬ 
tersection first and which might have 
been avoided by driving along right 
hand instead of left hand side of 
traffic lane, was guilty of negligence 
where truck exploded with resultant 
injury to adjacent property.—^Avery 
V. R. E. Guerin Trucking Co., 24 N.E 
2d 330, 304 Mass. 500. 

(2) Where an automobile struck an 
attachment on a truck, which was 
loaded with gasoline, in such a way 
as to cause the gasoline to escape, 
the gasoline caught fire, and tne 
burning gasoline burned shrubbery 
and trees, and did other damage, on 
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adjoining premises, failure of the 
operator of the truck properly to 
meet the emergency might consti¬ 
tute negligence—Ream v. Johns, 24 
Pa List. &Co 300, 44 Lanc.L.Rev. 606. 

Collision with building off highway 

(1) Where there was a collision 
between motor vehicles as a result 
of violation of traffic laws by both 
operators, and one vehicle was forced 
into contact with a house on premis¬ 
es adjoining the highway, both op¬ 
erators were chargeable with negli¬ 
gence —Schools V. Walker, 47 S.E.2d 
418, 187 Va. 619. 

(2) The lack of negligence could 
not be asserted in such case on the 
theory that one of the operators did 
not owe to the owner of the house 
the duty to obey the traffic laws.— 
Schools V. Walker, supra. 

(3) A motorist who had entered 
■and preempted intersection con¬ 
trolled by traffic light set in caution 
position, and who was struck by an¬ 
other automobile, and who proceeded 
entirely across street and mounted 
sidewalk and crashed into building on 
the far corner, was traveling at such 
excessive speed as to be negligent, 
notwithstanding the other motorist 
may also have been negligent—Pag- 
lin V. Fazzio, La.App., 32 So.2d 418- 

(4) Even if truck driver's negli¬ 
gence was not cause of collision 
when automobile attempted to over¬ 
take it, truck driver was negligent 
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§ 425. In General 

Apart from statute, a person Is liable for injury from 
a motor vehicle only If he actually operates or controls 
It or is the master or principal of the person whose act 
occasions the injury. 

In order to impose liability on a person for an in¬ 
jury occasioned through the operation of a motor 
vehicle, he must, except where liability is otherwise 
imposed by statute, either be in the actual operation 
thereof, or in the control thereof, or stand in the 
relation of master or principal to the person whose 
act occasions the injury.^l Obviousl}', in the ab¬ 
sence of any proof that a person had an interest 
in the motor vehicle causing the injury, or in any 
way was connected with the purpose for which the 
vehicle was being used, or was present, no liability 
can be imposed on him;42 nor can liability be im¬ 


posed on a person for an injury by a motor vehicle 
where the sole cause of the injury was the negli¬ 
gence of another, not connected with him^^ 

§ 426. Operator 

a. In general 

b. Employee of governmental agency 
a. In General 

The operator of a motor vehicle, whether or not he 
is the owner thereof or is acting as the servant or agent 
Of another, is liable for injury occasioned by his wrong¬ 
ful acts. 

The operator of a motor vehicle is liable for his 
own wrongful acts w’hich occasion injury to oth¬ 
ers,notwithstanding he is not the owner of the 


in failing* to prevent damage by col¬ 
lision with building which followed 
the collision between motor vehicles. 
—Security Ins. Co. v. Couvillion, La. 
App., 16 So.2d 262. 

Collision with fire escape 
La.—Culpepper v. Leonard Truck 
Lines, 24 So.2d 148, 208 La. 1084. 
ITegligeuce held not shown 
S.C.—Shields v. Chevrolet Truck, 12 
S.E.2d 19, 195 S.C. 437. 

39. La.—Barret v. Caddo Transfer & 
Warehouse Co., 116 So. 563, 165 La. 
1075, 58 A.L.R. 261. 

40. La.—Culpepper v. Leonard Truck 
Lines, 24 So.2d 148, 208 La. 1084— 
Barret v. Caddo Transfer & Ware¬ 
house Co., 116 So. 563, 1'65 La. 1075, 
i58 A.L.R. 261—^Paglin v. Fazzio, 
App., 32 So.2d 418—Security Ins. Co. 
V. Couvillion, App., 16 So.2d 262. 

Mass.— Avery v. R. E. Guerin Truck¬ 
ing Co., 24 N.E.2d 330, 304 Mass. 
500. 

Pa.—Ream v. Johns, 24 Pa.Dist- & Co. 
300, 44 LancL.Rev. 606—Pogorzel- 
ski V. Borough of Braddock, Com. 
PL, 90 Pittsb.Leg.J. 35. 

Va.—Schools V. Walker, 47 S.B.‘2d 
418, 187 Va. 619. 

42 C.J. P 1074 note 50. 

Part of structure within highway 
An owner of filling station, one 
pillar of which was three feet with¬ 
in highway right of way, was not 
guilty of maintaining such a nui¬ 
sance as to absolve operator of mo¬ 
tor vehicle from liability for negli¬ 
gently damaging station building by 
driving vehicle against such pillar.— 

60 C. J.S.-66 


Roedenbeck v. Scott, 204 S.W.2d 160, 
211 Ark. 859. 

Liability not shown 

Trespass did not support recovery 
for injuries to automobiles on garage 
premises struck by truck leaving 
highway as result of collision with 
overtaking automobile trailer.—Sta¬ 
ples V. L. W.'Blinn Lumber Co., 275 
P. 813, 97 CaLApp. 387. 

41. N.C .—Tyree v. Tudor, 111 S.E. 

714, 183 N.C. 340, 346. 

42 C.J. p 1074 note 5. 

Family relationship as establishing 
agency for: 

Owner see infra §§ 432-434. 

Person other than owner see infra 
§§ 445, 446. 

Liability of: 

Owner as principal or master see 
infra §§ 435-437. 

Person other than owner as prin¬ 
cipal or master see infra §§ 450- 
454. 

Statutory liability of owner generally 
j see infra § 442, 

A bailee is personally liable as to 
any torts committed against third 
persons as result of use of automo¬ 
bile, although under statute bailor is 
also liable for such negligence.— 
Kurzon v. Union Ry. Co. of York 
City, 21 N.Y.S,2d 310. 

The assignee of contract for con¬ 
ditional sale of truck could not be 
held liable for injuries received by 
plaintiff in collision while riding in 
truck on ground that assignor and 
assignee were responsible for putting 
buyer on highway with truck, and 

1041 


hence should he responsible for dam¬ 
age he did.—^Hausen v. Kuhn, 285 N 
W. 249, 226 Iowa 794. 

Signer of operator's license 

(1) There is no common-law lia¬ 
bility against signer of operator's li¬ 
cense not personally negligent, in 
absence of relationship of principal 
and agent or master and servant be¬ 
tween signer and negligent operator, 
but liability for such imputed negli¬ 
gence exists solely by virtue of stat¬ 
ute.—^Rogers v. Foppiano, 72 P.2d 
239, 23 Cal App.2d 87. 

(2) Liability of parent or person 
signing minor's application for li¬ 
cense see infra § 447. 

Common carrier; delegation. of 
rights 

Holder of permit to use highways 
as common carrier vrill not, as mat¬ 
ter of public policy, be permitted so 
to delegate to another rights ob¬ 
tained thereunder as to release per¬ 
mittee from liability to those in¬ 
jured by negligence of wrongfully 
delegated party.—Emerson v. Park, 
Tex.Civ.App., 84 S.W.2d 1100, error 
dismissed. 

42. Wash.—Stidell v. Davidson, 253 
P. 458, 142 Wash. 344. 

43. La.—^Hatcher v. Burlett, 119 So. 
•748. 11 La.App. 129. 

N.Y.—Huisward v. Good Humor 
Corp., 65 N.T.S.2d 674, 271 App. 
Div. 829, motion denied 72 H.E.2d 
24, 29'6 N.Y. 837. 

44. Cal.—Williamson v. Fitzgerald, 
2 P.2d 201, 116 Cal.App. 19. 

Conn.—Cain v. American Policyhold- 
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vehicle's and although he may be acting as a serv¬ 
ant's or agent^7 of another, and, where he is acting 
outside the scope of his authority or employment at 
the time, he may be liable although the principal 
or master is not;^S b^t it has also been held that his 
personal liability is not affected by the question 
whether he was in the course of his employment at 
the time his negligent act caused the injury.^9 xhe 
operator is not liable for injuries which are caused 
by the car he is driving without negligence or wrong 
on his part,50 but it is no defense that the operator 
is learning to drive and relies on one accompanying 
him to assist him in avoiding dangers.51 


An owyier of an automobile who is injured by 
the driver’s negligence may maintain an action 
against him;^^ be is not estopped to do so by the 
fact of his ownership's or by the fact that he is 
engaged in a joint pleasure excursion with the 
driver and may have been entitled to exercise joint 
control with him over the operation of the ma¬ 
chine. 5 4 

Injury to driver^s brother or sister. The fact 
that the person injured through the driver’s negli¬ 
gence is the brother of the driver and that they 
reside in the same home does not prevent the main¬ 
tenance of an action against the driver ;55 and the 


ers Ins. Co., 1S3 A. 403, 120 Conn 
64-5. 

La—Keller v Jos. Reid Gas Engine 
Co., 1 LaApp. '61. 

Mo—Corpus Juris cited in Fawkes 
V. National Refining Co., 130 S W. 
2d 684, 687, 23'5 Mo App. 433 
N.J.—Rubel V. Weiss, 149 A. 756, 8 
N.J.Misc. 269. 

N.T.—Bandych v. Ross. 26 N.Y.S.2d 
830 

Tex.—^Richardson v. Impey, Civ.App., 
94 S W.2d 490, error dismissed. 

Vt.—^Dicranian v. Foster, 45 A.2d 
650, 114 Vt 372. 

42 G.J. p 1074 note 11. 

Acts imposing liability see supra §§ 
246-424. 

Owner as operator see infra § 428. 
IZLfaut 

N.Y.—Rozell V. Rozell, 22 NE.2d 254. 

281 N.T. 106. 

Actual driving 

While one may be operator of au¬ 
tomobile within motor vehicle act 
without actually driving it, one ac¬ 
tually driving machine is operator 
within act.—Pontius v. McLain, 298 
P. 541, 0.13 Cal.App. 452. 

Driving as accommodation to owner 
Fact that defendant drove automo¬ 
bile as accommodation to owner did 
not absolve him from liability for 
negligence.—Greer v. Pierce, 147 So, 
303, 167 Miss. 65. 

Wife driving husband’s automobile 

would be personally responsible for 
negligent acts causing injury to third 
person.—^Arndt v. Brockhausen, 191 
A. 362, 12i6 Pa.'Super. 269. 

Statute as not relieving of liability 
The provision of the statute that it 
shall not apply to persons actually 
engaged in work on surface of high¬ 
way does not absolve a driver from 
liability for his negligence —Reb- 
mann v. Heesch, 288 N.W. 695, 227 
Iowa 566. 

45. N.T.—^Kiffer v. Bienstock, 218 N. 

T.S. 526, 128 Misc. 451, 453. 

42 C.J. p 1074 note 12. 

Sou driving family automobile, 
owned by father, with father's per¬ 
mission, may be liable for injuries by 


collision.—Espy v. Ash, 156 S E. 4*74, 
42 Ga.App. 487 

46. Ark—Railway Express Agency 
V. Gee, 125 .S.W.2d 802, 197 Ark. 
92'5. 

Cal.—Carnes v. Pacific Gag & Electric 
Co., 70 P.2d 717, 21 Cal.App.2d 
568. 

Mass.—Rose v. Franklin Surety Co., 
183 N.E 9.18, 281 Mass. 538. 

42 C.J. p 1074 note 13. 

Iiiability to fellow servant 

Miss.—Continental Casualty Co. v. 

Pierce, 154 So. 279, 170 Miss. 67. 
Servant of Injured person 
A master may have an action 
against his servant or driver for per¬ 
sonal injuries or property damage in¬ 
flicted on him by the negligence of 
his servant or driver, if not partici¬ 
pated in by himself.—Oestrich v. Zib- 
man, 169 A. 14, 110 Pa.Super. 457. 

47. U.S.—^Lannam v. Cline, D.C.Ida- 
ho, 44 F.Supp. 897 

Ga.—Wadley v. Dooly, iT5 S.E. 153, 
138 Ga. 275. 

Or.—Clarkson v. Wong, 42 P.2d 763, 
150 Or. 406, motion denied 45 P.2d 
914, 1-50 Or. 406. 

Agent of Injured person 

The fact that the driver Is the 
agent of the injured person and en¬ 
gaged on the latter’s business at the 
time of the accident does not relieve 
the driver of liability for the result 
of his negligence.—Cain v. American 
Policyholders Ins. Co., 183 A. 403, 120 
Conn. 645—^Donohue v, Jette, 137 A. 
724, aO'6 Conn. 231. 

Infant 

Minor child riding in automobile as 
guest of parent was held entitled to 
maintain action for injuries against 
parent's agent driving automobile — 
Richards v. Parks, 93 S.W.2d 639, 19 
Tenn.App, 615. 

iSame standards as for recovery 
against principal 

Right of recovery of son riding in 
automobile as guest of mother 
against mother’s agent driving auto¬ 
mobile was properly measured by 
standards applicable if suit were 
brought directly against mother, 
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since act of agent is that of princi¬ 
pal.—Richards v. Parks, supra. 

48. Minn.—Moore v. P. J. Downes 
Co, 185 N.W. 395, 150 Minn 333. 

Liability of principal or master see 
infra §§ 43i5-437, 450-454. 

49. Ark.—Railway Express Agenej* 

V. Gee, 125 S.W.2d 802, 197 Ark 
925. 

Cal —'Carnes v. Pacific Gas & Electric 
Co., 70 P.2d 717, 21 Cal.App.2d 
568. 

50. N.T.—Bohan v. Metropolitan Ex¬ 
press Co., lOT N.Y.S. 530, 122 App 
Div. 590. 

Negligence as basis of liability see 
supra §§ 250-251. 

51. Ky.—Goff V. Hubbard, '290 S.W. 
'696, 217 Ky. 729. 

52. Cal.—Williamson v. Fitzgerald, 
2 P.2d 201, 116 CaLApp, 19. 

Conn.—Cain v American Policyhold¬ 
ers Ins. Co., 183 A. 403, 120 Conn. 
64'5. 

Gratuitous bailee 
As between owner and driver, 
where owner is not present in auto¬ 
mobile and driver is a gratuitous 
bailee, driver is not the agent or 
servant of owner, and owner cannot 
recover for damages resulting from 
driver’s negligence on theory of 
breach of a servant’s duty to master, 
contract with master, or negligence 
of servant.—^Kurzon v. Union Ry. Co. 
of New York City, 21 N.Y.S.2d 310. 

53. Cal.—^Williamson v. Fitzgerald, 2 
P.2d 201, 116 Cal.App. 19. 

54. Cal.—^Williamson v. Fitzgerald, 
supra. 

55. Wis.—B'lelke v. Knaack, 242 N. 

W. 176, 207 Wis. 490. 

Driver brother of injured person. — 
Bielke v. Knaack, supra. 

Driver sister of injured person.— 
Rozell v. Rozell, 22 N.E.2d 2'54, 281 
N.Y. 106. 

Action not against public policy 
N.T.—^Rozell V. Rozell, supra. 

Absence of precedent for such ac¬ 
tion is no bar thereto.—^Rozell v. 
Rozell, supra. 
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rule is not affected by the fact that the owner of 
the automobile is protected by liability insurance.^® 

Acts of invitee. The operator of a motor vehi¬ 
cle is liable only for such negligent acts of an in¬ 
vitee therein as he might reasonably have antici- 

pated.S7 

b. Employee of Grovernmental Agency 

Apart from statute, an employee of a governmental 
agency driving its motor vehlcie in the performance of 
a governmental function must, under most authorities, 
answer individually for his negligence. 

Apart from statute,^8 the employee of a govern¬ 
mental agency, although driving a motor vehicle 
owned by it in the performance of a public duty or 
a governmental function, must answer individually 
for his negligence,^^^ although the governmental 
agency may not be liable, as discussed infra § 441. 
On the other hand, a police officer performing a 
governmental function on behalf of a municipality 
has been held not liable for injuries from the op¬ 


eration of a police car;®® and the fact that the op^ 
eration of a state highway commission truck and a 
snow board attached thereto for the purpose of 
removing snow raises a cloud of loose snow has 
been held not to make the driver liable for injuries 
to a motorist who runs into the truck 

§ 427. Joint and Several Lriability 

a. In general 

b. Owner and driver 

c. Master and servant; principal and 

agent 

a. In General 

Where the negligence of two or more persons concurs 
in causing an injury by a motor vehicle, each, any, or ail 
may be held liable for the entire damage, the liability 
being joint and several. 

Under the rules generally applicable as to joint 
and several liability for tort, discussed in the CJ.S. 
title Torts §§ 34-39, also 62 CJ. p 1130 note 41-p 


56. N.T.—^Rozell v. Rozell, supra. 

57. W.Va.—^Affsten v. Lemma, 193 S. 

E. 545, 119 W.Va. 330. 

58. Policemen; constables 

(1) Policeman held relieved by 
statute of liability for injuries 
caused by police car while pursuing- 
speeding- motorist.—^Warner v. Strie- 
der, Ohio Com PI., 72 N.E.2d 470. 

(2) Likewise, a policeman has been 
held not to be responsible for dam¬ 
age caused by a police car while re¬ 
sponding to an emergency call. 

Cal —Eddy v. City of Los Angeles, 32 

P2d 25, 28 Cal.App.2d 89. 

Ohio.—McDermott v. Irwin, 73 N.E. 

2d 86, 148 Ohio St. 67. 

(3) The statute exempting city po¬ 
licemen from personal liability for 
injuries caused by their negligent op¬ 
eration of motor vehicles while re¬ 
sponding to emergency calls is con¬ 
stitutional and was not repealed by 
Uniform Traffic Act.—McDermott v. 
Irwin, supra. 

(4) It must be presumed that leg¬ 
islature, in adopting statute making 
certain municipalities alone liable for 
personal Injury or property damage 
caused by negligent operation of mo¬ 
tor vehicle by municipal police officer 
in performance of his duties, had in 
mind the legal meaning of the words 
“willful’' and “wanton" and intended 
not to exempt officers from responsi¬ 
bility for wilful and wanton opera¬ 
tion.—^La Cerra v. Woodrich, 52 N.E. 
2d 461. 321 Ill.App. 107. 

(5) Township constable was held 
not exempted from liability for In¬ 
juries sustained as result of his op¬ 
eration of automobile under statute 
providing that no member of fire or 
police department shall be held liable 


for damage to person or property 
arising out of operation of motor ve¬ 
hicle in line of duty, where constable 
was not member of police or fire de¬ 
partment.—Rocha V. Hulen, 44 P.2d 
478, '6 Cal.App.2d 245—Palasco v. 
Hulen, 44 P.2d 469, 6 Cal.App.2d 224. 
Member of state highway patrol 
Under statute providing that driv¬ 
er of police vehicle shall not be re¬ 
lieved of duty to drive with due 
regard for safety of all persons us¬ 
ing highway, member of state high¬ 
way patrol would be liable for in¬ 
juries resulting from negligence in 
driving automobile in response to 
radio order to proceed to scene of ac¬ 
cident.—^Ruth V. Rhodes, 185 P.2d 304, 
66 Ariz. 129. 

State farm officer ret-nmiug prisoner 
Mass.—^Haberger v. Carver, 9 N.E.2d 
305, 297 Mass. 435. 

59. Iowa.—^Doherty v. Edwards, 284 
H.W. 159, 226 Iowa 249—Shirkey v. 
Keokuk County, 2S1 N.W. 837, 225 
Iowa 1159—^Rowley v. City of Ce¬ 
dar Rapids, 212 X,W. 158, 203 Iowa 
1245, 53 A,L.R. 375. 

N'T.—^Eldridge v. Pearson, 27 N.T.S. 
2d 111, 261 App.Div. 1103, appeal 
denied 28 N.T.S 2d 708, 262 App. 
Div. 756. 

KC.—Miller v. Jones, 32 S.E.2d 594, 
224 N.C. 783. 

42 C.J. p 1075 note 18. 

Municipal corporation or other gov¬ 
ernmental agency as owner see in¬ 
fra § 441. 

Basis of liability 

The liability of driver of county’s 
truck for injuries to third person be¬ 
cause of negligent operation thereof 
is not predicated on any relationship 
growing out of his employment, hut 
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is based on fundamental law that he 
who does injury to another's person 
or property is civilly liable in dam¬ 
ages for injuries inflicted.—^Monta- 
iiick V. McMillm, 2S0 N.W, 608, 225 
Iowa 442. 

A deputy sheriff operating an au¬ 
tomobile on public highway in con¬ 
veying a prisoner to jail owes pe¬ 
destrians same duty not to injure 
them by his negligence as though 
driving on his own personal business 
or for his own pleasure —Gray v. 
De Bretton, 1S8 So. 722, 192 Da. 628. 

A highway maintenance man, while 
driving snowplow on state highway, 
was performing a pure'ly ministerial 
act not requiring exercise of judg¬ 
ment or discretion, and fact that he 
was then employed by state did not 
shield him from liability for ordinary 
negligence or willful and wanton 
misconduct, since so to shield him 
would be against public Interest and 
public policy.—Mower v. Williams, 7S 
X.E.2d 529, 334 Ill.App. 16. 

Constable driving under police con¬ 
voy 

Fact that township constable was 
conveying in automobile an injured 
child to hospital under convoy of 
state patrolman did not relieve con¬ 
stable from exercising reasonable 
care in avoiding injury to others on 
highway.—^Falasco v. Hulen, 44 P.2d 
469, 6 Cal.App.2d 224. 

Beadiug case 

N.J.—^Florio V. Jersey City, 129 A. 

470, 101 N.J.Law 535, 40 A.L.R. 

1353. 

60. Ill.—Taylor v. City of Berwyn, 

22 N.E 2d 930, 372 Ill. 124. 

61. Wyo.—^Price v. State Highway 

Commission, 167 P.2d 309. 
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1136 note 99, and more specifically for neglig^ence, 
considered in the CJ.S. title Negligence § 102, also 
42 CJ. p 895 note 1-p 897 note 23, where the neg¬ 
ligence of two or more persons concurs in causing 


60 C.J.S. 

an injury to person or property by a motor vehicle, 
the injured or aggrieved person may hold each, any[ 
or all liable for the entire damage, the liability be¬ 
ing joint and several,62 whether or not they have 


62, U.S.—^Hornstein v. Kramer Bros. 
Freight Lines, C.C.A.Pa., 133 F.2d 
143—McClave v. Moulton, C.C.A. 
Kan., 123 F.2d 450—^Copley v- 
Stone, D.'C S C., 75 F.Supp. 203— 
Hodges V. Johnson, D.C.Va., 62 P. 
Supp. 4SS—Carroll v. Harrison, D. 
C.Va, 49 PSupp. 2S3. 

Ala.—^Brooks v. Liebert, 33 So.2d 321, 
250 Ala 142—^Hubbard v. Thrasher, 
157 So. 680, 26 AlaApp. 252. 

Ark.—Cahill v. Bradford, 287 S.W. 
595, 172 Ark. 69. 

Cal.—^Davidson v Ealey, 158 P.2d 
IQOO, 69 Cal.App.2d 254—Callison V. 
Dondcro, 124 P.2d 852, 51 Cal.App. 
2d 403—'Cummings v. Kendall, 93 
P.2d 633, 34 Cal.App 2d 379—Smith 
V. Schwartz, 57 P.2d 1386, 14 Cal. 
App.2d 160—De Martini v. Wheat- 
ley, 14 P.2d 869, 126 Cal.App. 230— 
Sawdey v. R. W. Rasmussen Co., 
290 P. 684, 107 Cal.App. 467. 

Conn.—Rode v. Adlcy Express Co., 33 
A.2d 329, 130 Conn. 274—Rose v. 
Heisler, 174 A. '66, 118 Conn 632 
Del—Leishman v. Brady, 3 A.2d 118, 

9 WW.I-Iarr. 659 

•Ga.—^Wilson v Ray, 13 S E 2d 848, 64 
Ga.App. 540—Spencer v. Peace, 156 
'S.E. 729, first case, 42 Ga.App. 
616, followed in 156 S E. 729, sec¬ 
ond case, 42 Ga App. 517. 

Til.—Osinski v Benson, 56 NE.2d 665, 
32 3 Ill App. 562—Gleason v. Cun¬ 
ningham, 44 N'.E.2d 940, 316 Ill. 
App. 286 

Towa.—^Klaaren v. Shadley, 247 N.W. 
301, 215 Iowa 1043—Tissue v. Du- 
rin, 246 N.W. 806, 216 Iowa 709. 
Kan.—Taggart v. Yellow Cab Co. of 
Wichita, 131 P 2d 924, 156 Kan. 88. 
Ky.—Bowman v Ernst, 71 S.W 2d 
1013, 254 Ky 37*6. 

La.—^Wagner v. Susslin, App., 4 So. 
‘2d 624—Falgout v. Younger, App , 
192 So 706—Landry v. New Or¬ 
leans Public Service, App, 149 So. 
13 G—Ferrara v. Leone, App., 144 
.So. 290—Diebel v. Bertucci, 140 So, 
615, 19 La.App 412—^Welch v. Lou¬ 
isiana Oil Refining Corporation, 
135 So. 617, 17 La.App. 100—Den¬ 
ham V. Taylor, 131 So. 614, 15 La. 
App 545, rehearing denied 132 So. 
372, 19 La. App. 814—U-Drive-lt- 
Car 'Co. V. Texas Pipe Line Co., 129 
So. 566, 14 La.App. 524. 

Me.—^Arnst v. Estes, 8 A.2d 201, 136 
Me. 272. 

Md.—'Shedlock v. Marshall, 46 A.2d 
349, 186 Md. 218—Miller v. Hall. 
155 A. 327, 161 Md. 111. 

Miss.—Westerfield v. Shell Petroleum 
Corporation, 138 So. 661, 161 Miss. 
833. 

:Mo —Matthews v. Mound City Cab 
Co, App. 205 S.W.2d 243—Hensley, 


V. Dorr, App., 202 S.W.2d 553— 
Ritz V. Cousins Lumber Co., 59 S. 

W. 2d 1072, 227 Mo.App 1167—Gay 
V. Samples, 67 S-W.2d 768, 22'7 Mo. 
App. 771—^Floun v. Birger, App., 
296 S.W. 203 

Mont.—Marinkovich v. Tierney, 17 P. 
2d 93, 93 Mont. 72. 

Neb.—^Whitney v. Penrod, 32 NW.2d 
131, 149 Neb. 636—Huston v. Rob¬ 
inson. 13 N.W 2d SS5, 144 Neb 
'553—^Mason v. Reynolds, 284 N.W. 
267, 135 Neb. 773. 

N.H.—Fontaine v. Charas, 181 A. 417, 
87 N.H. 424. 

N J.—Shamberger v Nisky, 147 A. 

644, 7 N.J.Misc. 1011. 

N.Y,—Ferraro v. Garden City Park 
Fire Com’rs, 18 NY.S.2d 194, '259 
App.Div. 121—'Sarine v. Maher, 63 
N.Y.S.2d 241, 187 Misc 199. 

N.'C. — ^Vest V. Collins Baking Co., 
181 S.E. 551, 208 N.C. 526—Brown 
V. Atla'ntic Coast Line R. Co, 179 
S.E. 25, 208 N.C 57—^Vivian v. Sea¬ 
shore Transp. Co., 147 S E 298, 196 
N.C. 774—Glazener v. Safety Trans¬ 
it Lines, 146 S.E. 134, 196 N.C. 504 
—^Ballinger v. Thomas, 142 S.E. 
761, 195 N.C. 617. 

N.D.—Stockfeld v. Sayre, 283 N.W. 
'788, 69 N.D 42. 

Ohio.—Wery v. SefC, 25 N.E.'2d 692, 
136 Ohio St. 307—Szabo v. Tabor 
Ice Cream Co, 174 N.E 18, 37 Ohio 
App. 42—Hutchinson v. Rub el Bak¬ 
ing Co., App., 34 N.E.2d 473—Cor¬ 
pus Juris quoted ia Dash v. Fair¬ 
banks, Morse & Co, 195 N.E. 413, 
415, 49 Ohio App. 57—Scott v Hib- 
berd, Com.Pl., 75 NE2d 92. 

Or.—Hansen v. Bedell Co., 268 P- 
1020, 126 Or. 156—Peters v. John¬ 
son, 2'64 P. 459, 124 Or. 237. 

Pa—Landis v. Conestoga Transp Co., 
36 A 2d 465, 349 Pa. 97—Holstein v. 
Kroger Grocery & Baking Co., 34 A. 
'2d 491, 348 Pa. 183—Hegarty v. 
Berger, 155 A. 484, 304 Pa. 221— 
Bailey v. C. Lewis Lavine, Inc., 153 
A. 422, 302 Pa. 273—Hughes v. 
Pittsburgh Transp. Co, 150 A. 153, 
300 Pa. 55—^Parsons v. Motor 
Freight Express, Com.Pl., 35 Berks 
Co.L.J. 245. 

S.C.—Montgomery v. National Con¬ 
voy & Trucking Co., 195 S.E. 247, 
186 S.C. 167 

S.D —'Simmons v. Leighton, 244 N.W. 
883, 60 S.D. 524. 

Tex.—Kramer v. Stubblefield, Civ. 
App., 74 S.W.2d 1045—J. M. Rad¬ 
ford Grocery Co. v. Andrews, Civ. 
App., i5 S.W.2d 1010, reversed on 
other grounds, Com.App., 15 S W 2d 
'218. 

Utah.—Caperon v. Tuttle, 116 P.2d 
402, 100 Utah 476, 135 A.L.R. 1399 
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—Moss V. Taylor, 273 P. 515 .73 
Utah 277 

Vt.—Dicranian v. Foster, 45 A.2d 650 
114 Vt. 372. 

Va.—Brown v. Waltrip, 189 S.E. .342, 
167 Va 293—^Price v Burton, 154 
•SE. 499, 155 Va. 229. 

Wash—^Lindsey v. Elkins, 283 P 447 
154 Wash. 588. 

W.Va.—Sigmon v. Mundy, 25 S.E.2d 
636, 125 W.Va. 591. 

42 C.J. p 1130 note 13. 

Concurrent causes generally see su¬ 
pra § 254. 

Intervening cause see supra § 2 ' 55 . 
Joinder of parties see infra § 500. 
Joint and several liability of: 
Insurers see supra § 116. 

Minor 'and person signing minor’s 
application for license see infra 
§ 447. 

Liability for acts of partner or co¬ 
owner see infra §§ 440, 448. 
Iiiability iu solido or solidarily 
La.—Smythe v. Great Am. Indem. 
Co., App., 35 So.2d 267—^Paglin v. 
Fazzio, App., 32 So.2d 418—Manley 
V. Hammons, App., 20 So.2d 817— 
Authement v. Hays, App., 18 So 2d 
182—Braai v. Independent Cab Op¬ 
erator’s Ass’n, App., 18 So.2d 43, 
decree amended on other grounds 
19 So 2d 590—^Waguespack v. Sava- 
rese, App., 13 So.2d 726—^^St. Pierre 
V. National Casualty Co., App., 2 
So.2d 93—Falgout v. Younger, App , 
192 So. 70'6—Stelly v. Prather, App, 
182 So. 171—Lofton v. Cottingham, 
App., 172 So. 377—^Adams v Bur¬ 
nett, App., 150 So. 403—Driefus v. 
Levy, App., 140 So. 259—Quatray 
V. Wicker, 134 So. 313, 16 La.App. 
515—^Denham v. Taylor, 131 So. 
■614, 15 La App. 545, rehearing de¬ 
nied 132 So. 372, 19 La.App 814— 
Overstreet v. Ober, 130 So. 648, 14 
La.App. 633—'Chopin v. Levy, 125 
So. 142, 12 La.App. 567. 

Gross and simple negligence 

(1) Action for death of automobile 
guest was properly brought against 
host, based on gross negligence, and 
driver of another vehicle, based on 
simple negligence.—^Cockerham v. 
Potts, 20 P.2d 423, 143 Or. 80. 

(2) Guest exercising required care 
could recover against both host and 
railroad for injury sustained in 
crossing collision, if brought about 
by host's gross negligence and rail¬ 
road's lack of ordinary care combin¬ 
ing naturally and directly to produce 
single injury.—McGinnis v. Shaw. 
167 S.E. 533, 46 Ga.App. 248. 

Bacmg 

U.S.—Saisa v. Lilja, C.C.A,Mass., 76 
F.2d 380. 
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acted in concert,or with a common purpose or \ 
design64 or a common duty.65 ^Vhile the injured | 
person cannot be compelled to elect between the } 
tort-feasors,66 only one satisfaction can be had for * 

the wrong.®7 

The negligence of one person is no excuse for 
that of the other,68 and it is no defense that with- j 
out it the injury would not have been occasioned,69 | 
and the jury are not limited to the evidence ad- i 


duced by one joint tort-feasor in determining his 
liability.'^® In these circumstances it is immaterial 
that the negligence of one person was greater, or 
contributed more, than that of the other.*^ 

So, where a defendant's negligence is one of the 
proximate causes of the injury, the concurring or 
participating negligence of another is not a de¬ 
fense,”^ at least where the damage caused by each 


Neb.—^Mason v. Reynolds, 284 N.W 
257, 135 Neb. 773. 

Va.—Oppenheimer v. Linkous’ Adm'x, 
16i5 S.E. 385, 159 Va 250. 

42 C.J. p 1130 note 13 [e]. 

Ej^'TLry to person rescTiiiig' another 
A third person sustaining injuries 
•while rescuing person injured in au¬ 
tomobile accident can recover from 
either or all the persons who are 
guilty of concurrent negligence.— 
Lynch v. Fisher, La.App., 34 So.2d 
513. 

•63. Del.—Leishman v. Brady, 3 A.2d 
118, 9 W.W.Harr., 659. 

Me.—Arnst v. Estes, 8 A.2d 201, 136 
Me. 272. 

Miss —^Westerfield v. Shell Petroleum 
Corporation, 138 So. 561, 161 Miss. 
833. 

Ohio.—Wery v. Seif, 25 NE.2d 692, 
1316 Ohio St. 307—Corpus Juris 
quoted in Dash v. Fairbanks, Morse 
& Co., 195 N.E. 413, 415. 49 Ohio 
App. 67. 

•Or.—Hansen v. Bedell Co, 268 P. 
1020, 126 Or. 155—Peters v. John¬ 
son, 264 P. 459, 124 Or. 23'7. 

-42 C.J. p 1130 note 13. 

*64. Del.—Leishman v. Brady, 3 A.2d 
118, 9 W.W.Harr. 559. 

Me.—Arnst v. Estes, 8 A.2d 201, 136 
Me. 272. 

Miss.—^Westerfield v. Shell Petroleum 
•Corporation, 138 So. 561, 161 Miss. 
833. 

•Ohio.—^Wery v. Seif, 25 NE.2d 692, 
136 Ohio St. 307. 

Or.—Peters v. Johnson, 264 P. 4'59, 
124 Or. 237. 

65. Del.—Leishman v. Brady, 3 A.2d 
118, 9 W.W.Harr. 559. 

Miss.—^Westerfield v Shell Petroleum 
'Corporation, 138 So. 561, 161 Miss. 
833. 

Where defendant delivered car with 
defective brakes to codefendants for 
storage •without disclosing the condi¬ 
tion of the brakes, and codefendant’s 
•employee in driving the car injured 
plaintiff, defendants were not joint 
tort-feasors or jointly liable to plain¬ 
tiff.—Justin McCarty, Inc., v. Ash, 
■Tex.Civ.App., 18 S.W.2d 765. 

66. Mo,—^Floun v. Birger, App., 296 
S.W. 203. 

Or.—Hansen v. Bedell Co., 268 P. 
1020, 126 Or. 155. 

€7. Ala.—Gobble v. Bradford, 147 
So. 619, 226 Ala. 617. 


X.Y.—Sarine v. Maher, 63 NT.S.2d 
241, 187 Misc. 199. 

Ohio.—Hutchinson v. Rubel, App., 
Baking Co., 34 N E.2d 472—Corpus 
Juris quoted in Dash v. Fairbanks. 
Morse & Co., 195 N.E. 413, 415, 49 
Ohio App. 57. 

42 C.J. p 1131 note 14. 

Effect of release of one of joint tort¬ 
feasors see the C.J S. title Release 
§ 50, also 53 C.J. p 1254 note 19- 
p 1266 note 6. 

68. N.C.—^West v. Collins Baking 
Co.. 181 S.E. 651, 20 s N.C. 526. 

Tex.—J. M. Radford Grocery Co v. 
Andrews, Civ.App, 5 S.W.2d 1010, 
reversed on other grounds. Com. 
App , 15 S.'VV.2d 21 s. 

Wash.—^Lindsey v. Elkins, 283 P. 447, 
154 Wash. 5S8. 

42 C.J. p 1131 note 15. 

Xiast clear chance 

(1) One defendant may not excuse 
his negligence on the ground that an¬ 
other defendant had the last clear 
chance to avoid injuring plaintiff. 

La.—Battalora v. Carnahan Cream¬ 
ery, App., 1'57 So. 612. 

N.H.—^Tetreault v. Gould, 138 A. 544, 
83 NH. 99. 

(2) Doctrine of last clear chance 
with respect to motor vehicles gen¬ 
erally see supra § 493. 

69. Cal-—^Kroijer v. Jenkins, 6 P.2d 
96, 119 Cal.App. 175—Clendenin v. 
Benson, 4 P.2d 616, 117 Cal.App. 
674, 

Ga—Spencer v. Peace, 156 S.E. 729 
(first case), 42 Ga.App. 516, fol¬ 
lowed in 156 S.E, 729 (second 
case), 42 Ga.App. 517. 

Iowa.—Tissue v. Dunn, 246 N.W. 806, 
216 Iowa 709. 

La.—Lofton v. Cottingham, App., 172 
So. 377. 

Neb.—Whitney v. Penrod, 32 N.W.2d 
131, 149 Neb. 636. 

’43 C.J. p 1131 note 16. 

70. N.J.—^Willows V. Meyer, etc., Co., 
Inc, 131 A. 882. 4 N.J.Misc. 78. 

71. U.S.—Bates v. Miller. C.C A.N.T., 
133 F.2d 645, certiorari denied Mil¬ 
ler V. Bates. 63 S.Ct. 1446, 320 U.S. 
210, 87 L.Ed. 1848. 

Cal.;—Smith v. Schwartz, S7 P.2d 
1386, 14 Cal.App.2d 160. 

Kan.—Taggart v. Yellow Cab Co. of 
Wichita, 131 P.2d 924, 156 Kan. 
88 . , 


I La.—Falgout v. Younger, App., 192 
So. 706. 

Minn.—Kapla v. Lehti, 30 N.W.2d 6S-5, 
225 Minn. 325. 

^lo.—Matthews v. Mound City Cab 
■Co.. App., 205 S.W.2d 243. 

N.C.—^West V. Collins Baking Co., 181 
S.E. 551, 208 N.C. 526. 

Or.—Peters v. Johnson, 264 P. 459, 
124 Or. 237 

Utah.—Farrell v. Cameron, 94 P,2d 
106S. 98 Utah 68. 

Wis—De Baker v. Austin, 387 N.W. 
720, 233 Wis. 39. 

72. Ala.—^Aplin v. Dean. 164 So. 737, 
231 Ala. 320. 

Cal—Sills v. Forbes, 91 P.2d 246, 33 
Cal.App 2d 219—Dewees v. Kuntz, 
20 P.2d 733, 130 Cal.App. 620— 
Holahan v. McGrew, 295 P. 1059, 
111 Cal App. 443. 

Conn.—lannucci v. Lamb, 193 A. 212, 
123 Conn. 142—Stapleton v. 'Staple- 
ton, 152 A. 403, 112 Conn. 682. 

Ill.—Crowe Name Plate & Mfg. Co. 
v. Dammerich, 279 IlLApp. 103— 
Moscarelli v. Sheldon, 247 Ill.App. 
352. 

Iowa.—^Dennis v, Merrill, 257 N.W, 
322, 218 Iowa 1259—Newland v. 
McClelland, 250 N.W. 229. '2IT Iowa 
568. 

Kan.—Taggart v. Yellow Cab Co. of 
Wichita, 131 P.2d 924, li56 Kan. 
88 , 

La.—Paglin v. Fazzio, App., 32 So 2d 
418—^Falgout v. Younger, App., 192 
So. 706—^Lofton v. Cottingham, 
App., 172 So. 377—Battalora v. Car¬ 
nahan Creamery, App., 157 So. 612 
—Monkhouse v. Johns, App., 142 
So. 347—^Diebel v. Bertucci, 140 So. 
515, 19 La App. 412—^Duvic \. 

Friedrichs & Dupas, 120 So. 494, 9 
La.App. 394. 

Minn.—Kapla V. Lehti, 30 N.W.2d 685, 
225 Minn. 325. 

Mo.—Matthews v. Mound City Cab 
Co., App., 205 S.W.2d 243—Greer 
V. St. Louis Public Service Co., 
App., 87 S.W.2d 240, followed in 87 
S.W.2d 247. 

N.H—^Fontaine v. Oharas, 181 A. 417, 
87 N.H. 424—Tetreault v. Gould, 
138 A. 544, 83 N.H. 99. 

N.Y,—^Foiles v. Marco, 30 N,Y.S.2d 
234, 262 App.Div. 1024—Hawkes v. 
Goll, 9 N.Y.S.2d 924. 256 App.Div. 
940, affirmed 24 N.E.2d 484, 281 
N.Y. 808. 

Okl.—Shead v. Mann, 185 P.2d 691— 
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is incapable of separation nor may he complain 
that a recovery is not had against such otherJ^ On 
the other hand, one who has not been guilty of 
negligence proximately causing the injury cannot 
be held liable.'^^ 

Collision. Where a collision between motor vehi- 


60 C.J.S. 

cles is due to the negligence of both drivers, either 
or both will be liable to a third person whose per¬ 
son or property is injured by reason thereof,76 re¬ 
gardless of which driver was more negligent;77 
but if only one is at fault he only will be liable.^S 
So, where both drivers are negligent, an occupant 


Ironside v. Ironside, 108 P.2d 15'7, 
188 Okl. 267, 134 A.L.R. 62,1. 

Or.—Hansen v. Bedell Co., 268 P. 
1020, 126 Or. 155. 

Tex,—Ramin v. Cosio, Civ.App., 85 
S.‘W.2d 802, certificate dismissed 79 
S.W.2d 617, 124 Tex. 471—West 

Texas Coaches v. Madi, Civ.App , 15 
S.W.2d 170, followed in 15 SW.2d 
J7S, and affirmed, ComApp., 26 S.W. 
2d 190—J. M. Radford Grocery Co. 
V. Andrews, Civ.App, 5 S.W.2d 

1010, reversed on other grounds, 
ComApp., 15 S.W.2d 218. 

Va.—Price v. Burton, 154 S.E. 499, 
155 Va. 229. 

Wash—Hadley v. Arms & Scott, 241 
P. 26, 136 Wash. 632. 

Wis.—De Baker v. Austin, 287 N.W. 
720, 233 Wis. 39. 

Wyo.—O'Mally v. Eagan, 2 P.2d 1053, 
43 Wyo. 233, 77 A.L R 582, re¬ 
hearing denied O’Malley v. Eagan, 
5 P2d 276, 43 Wyo 350. 

42 C.J. p 1131 note 18. 

Concurrent causes generally see su¬ 
pra § 254. 

73. Kan.—Taggart v. Yellow Cab 
Co. of Wichita, 131 P.2di 924, 156 
Kan. SS. 

Mo.—Matthews v. Mound City Cab 
Co., App, 205 S.W.2d 243. 
IXLdepeudent action 

Where there was positive testi¬ 
mony that defendant's trucks dam¬ 
aged building by violence with which 
they backed against it, evidence that 
trucks of others also backed against 
building did not warrant application 
of principle that one of several per¬ 
sons acting independently of each 
other without unity of action is not 
liable for wrongs of others and that, 
to warrant a Judgment, damages in¬ 
flicted by each must be established.— 
Great Atlantic & Pacific Tea Co. v. 
Athens Lodge No. 165, A.' P. & A. M., 
Tex.Civ.App., 207 S.W.2d 217. 

74. U.S.—Yellow Cab Co. of Phila¬ 
delphia V. Rodgers, C.C.A.Pa., 61 P. 
2d 729. 

La.—Palgout v. Younger, App., 192 
So. 706—^Welch v. Louisiana Oil 
Refining Corporation, 135 So. 617, 
17 La App. 100. 

N.Y.—Ferraro v. Garden City Park 
Fire Com'rs, 18 N.Y.S 2d 194, 259 
App.Div. 121. 

42 C.J. p 1131 note 19. 

Verdict against owner alone in action 
against owner and driver see in¬ 
fra § 558. 

Minor unable to sue father 
Although minor who was injured 


by concurring negligence of his fa¬ 
ther and a motorist could not sue his 
father, that fact did not affect his 
right against motorist.—Tglesias v. 
Campbell, La App., 175 So 145. 

75. Cal. — Mathes v. Aggeler, etc.. 
Seed Co., 178 P. 713, 179 Cal. 697. 

Ky.—Matlack v. Sea, 139 S.W. 930, 
144 Ky. 749. 

La—Townley v. Pomes, App., 2 So 2d 
477—Queen v Manheim, 120 So. 
486, 9 La App. 312. 

N.H.—Tetreault v. Gould, 138 A. 644, 
S3 N.H. 99. 

Or.—Peters v. Johnson, 264 P. 459, 
124 Or. 237. 

76. U S.—Copley v. Stone. D.C.S.C., 
75 P.Supp. 203. 

Ala—Brooks v Liebert, 33 So.2d 321, 
250 Ala. 142—^Aplin v. Dean, 164 
So. 737, 231 Ala. 320. 

Cal.—Sills V. Forbes, 91 P.2d 246. 33 
Cal.App 2d 219—Smith v. Schwartz, 
57 P.2d 1386, 14 Cal.App.2d 160— 
De Martini v. Wheatley, 14 P.2d 
869, 126 Cal.App. 230. 

Conn.—Rode v. Adley Express Co., 33 
A.2d 329, 130 Conn. 274—lannucci 
v. Lamb, 193 A. 212, 123 Conn. 142 
—Rose V. Heisler. 174 A. 66, 118 
Conn. 632. 

Iowa—Newman v. Hotz, 285 N.W. 
287, 226 Iowa 834—^Newland v. Mc¬ 
Clelland, 250 N.W. 229, 217 Iowa 
568, 

Kan.—Taggart v. Yellow Cab Co. of 
Wichita, 131 P.2d 924, 156 Kan. 
88 . 

La.—Manley v. Hammons, App, 20 
So 2d 817—Braai v. Independent 
Cab Operator’s Ass’n, App., 18 So. 
2d 43, amended on other grounds 
19 So.2d 590—^Wagner v. Susslin, 
App., 4 So.2d 624—Slelly v. Pra¬ 
ther, App., 182 So. 171—^Adams v. 
Burnett, App., 150 So. 403—Ferrara 
V. Leone, App, 144 So. 290—Den¬ 
ham V. Taylor, 131 So. 614, 15 La. 
App. 545, rehearing denied 132 So. 
372, 19 La.App. 814—Overstreet v. 
Ober, 130 So. 648, 14 La.App. 633— 
Chopin V. Levy, 125 So 142, 12 
La App. 667—^Barrett v. Collins, 123 
So. 176, 11 La.App. 384. 

Md.—Shedlock v. Marshall, 46 A.2d 
349, 186 Md. 218. 

Miss.—^Westerfield v. Shell Petroleum 
Corporation, 138 So. 561, 161 Miss. 
833. 

Mo.—Matthews v. Mound City Cab 
Co., App., 205 S.W 2d 243—Hens¬ 
ley V. Dorr, App, 202 S.W.2d 553 
N.J.—Shamberger v. Nisky, 147 A. 
644, 7 N.J.Misc. 1011. 
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N'.Y.—^Price v. A. Aron, Inc., 275 N. 

Y S. 579, 243 App.Div 533 
N.C—Glazener v. Safety Transit 
Lines, 146 S.E. 134, 196 N C. 504. 
N.D—Stockfeld v. Sayre, 283 NW 
'788, 69 N.D. 42. 

Ohio—^Armstrong v. Devlin, 175 N.E. 

709, 38 Ohio App. 334. 

Okl.—Shead v. Mann, 185 P.2d 601. 
Or.—Peters v. Johnson, 264 P. 459 
124 Or. 237. 

Pa—Landis v. Conestoga Transp. 
Co. 36 A 2d 465, 349 Pa. 97—Heg- 
arty v. Berger. 155 A. 484, 304 Pa 
221 . 

—^IVilson V. Barbour, CivApp.^ 
135 S.W.2d 169, error dismissed— 
West Texas Coaches v. Madi, Civ, 
App., 15 S W.2d 170, followed in 15 
S.W 2d 178, and affirmed, Com.App., 
26 S.W.2d 199—J. M. Radford Gro¬ 
cery Co. V. Andrews, Civ.App, 5 
S.W 2d 1010, reversed on other 
grounds, ComApp., Ii5 S.W.2d 218 
Utah.—Farrell v. Cameron, 94 P.2d! 
1068, 98 Utah 68—Moss v. Taylor, 
273 P. 515, 73 Utah 277. 

W.Va.—Sigmon v. Mundy, 25 S.E.2d: 

636, 125 W.Va. 691. 

42 C.J. p 1131 note 21. 

“It is difficult to Imagine a more 
typical case of what is commonly 
called a joint tort than the case of 
two drivers who, by their simultane¬ 
ous negligence, come into a collision, 
with harm following as a direct con¬ 
sequence to another."—^Arnst v. 
Estes, 8 A.2d 201, 203, 136 Me. 272. 

A husbaad owning automobile 
driven by wife colliding with defend-- 
ant’s automobile could recover from 
either wife or defendant for damages 
to his separate property caused by 
their concurring negligence, notwith¬ 
standing husband might not he able 
to recover for loss of consortium, 
whore husband was not himself guil¬ 
ty of contributory negligence and 
had no control or power of control 
over wife's operation of the automo¬ 
bile.—Leavitt v. Bacon, 200 A. 399, 
89 N.H. 383. 

77. Utah.—Farrell v. Cameron, 94 
P.2d 1068, 98 Utah 68-. 

78. Ky.—^Matlack v. Sea, 139 S.W. 
930, 144 Ky. 749. 

La.—Townley v. Po-mes^ App, 2’ So. 
2d 477. 

NH.—Tetreault v. Gould. 138 A. 544, 
83 N.H. 99. 

Or.—Peters v. Johnson, 2d4 P. 459, 
124 Or. 237. 
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of one of the vehicles who is injured may recover 
from either or both.'^9 

Joint employers. Where a driver is jointly em¬ 
ployed by the owner of the vehicle and another to 
do the work of either, either or both may be held 
liable for his negligence in operating the vehicle 
in the ordinary business carried on by either within 
the contemplation of the parties when the arrange¬ 
ment is entered into.80 

Owner <Md bailee. Where the jury cannot de¬ 
termine whether the owner of an automobile or a 
bailee thereof exercised control at the time of an 
accident, both will be liable for the driver’s negli- 
gence.8i 

Partners. In Louisiana, the liability of part¬ 
ners, whose business does not put the partnership 
in the class of commercial partnerships, for the 
negligence of their driver has been held joint, and 
not in solido or joint and several.82 

A coitnty and a city have been held jointly and 
severally liable to a person injured through the 
negligence of a driver engaged in repairing the 


highway as part of a construction prosecuted joint¬ 
ly by them in their respective proprietary capaci- 

ties.^3 

Statutory liability. A statute making any per¬ 
son who gives or furnishes a motor vehicle to a 
minor jointly and severally liable with the minor 
for damage caused by the latter’s negligence in 
driving the vehicle has been applied to one who is 
not the owner of the vehicle.84 

b. Owner and Driver 

Under a statute imposing liability on the owner of a 
motor vehicle for injury resulting from negligence in its 
use by any person with his express or implied permission, 
the liability of the owner has been held to be Joint and 
several with that of the driver. 

Under a statute making the owner of a motor 
vehicle liable for injury resulting from negligence 
in its use by any person with his express or im¬ 
plied permission, the liability of the owner has been 
held to be joint and several with that of the driv¬ 
er,85 except as the owner’s liability is limited to the 
amount fixed by the statute,86 or to the amount of 
the judgment remaining unsatisfied after recourse 


79. Ala.—Brooks v. Diebert, 33 So.2d 
321, 250 Ala. 142—^Aplin v. Dean, 
164 So. 737, 231 Ala. 320. 

Cal.—Sills V. Forbes, 91 P.2d 246, 33 
Cal.App.2d 219—Smith v Schwartz, 
57 P.2d 1386, 14 Cal.App.2d 160— 
De Martini v. Wheatley, 14 P.2d 
869, 126 Cal.App 230. 

<Jolo.—^Knaus v. Yoder, 52 P.2d 1152, 
98 Colo. 1—Small v. Clark, 263 P. 
933, 83 Colo. 211. 

'Conn.—Rode v, Adley Express Co, 33 
A.2d 329, 130 Conn. 274—lannucci 
V. Lamb, 193 A. 212, 123 Conn. 142 
—Rose V. Heisler, 174 A. 66, 118 
Conn. 632—^Kinley v. Hines, 137 A. 
9, 106 Conn. 82. 

Iowa.—^Newman v. Hotz, 2S5 N.W. 
287, 226 Iowa 834—Newland v. Mc¬ 
Clelland, 250 N.W. 229, 217 Iowa 
568. 

Kan—Taggart v. Yellow Cab Co. of 
Wichita, 131 P.2d 924, 156 Kan. 88. 
Ky.—Bowman v. Ernst, 71 SW.2d 
1013, 254 Ky. 376. 

La.—^Wagner v. Susslin, App., 4 So. 
2d 624—St. Pierre v. National Cas¬ 
ualty Co., App.. 2 So.2d 93—Stelly 
V. Prather, App., 182 So. 171 — ^Den¬ 
ham V Taylor, 131 So. 614, 15 La. 
App. 545, rehearing denied 132 So. 
372, 19 La.App. 814—Overstreet v. 
Ober. 130 So. 648, 14 La.App. 633— 
Chopin V. Levy, 125 So. 142, 12 
La.App. 567. 

Miss.—Westerfield v. Shell Petroleum 
Corporation, 138 So. 561, 161 Miss. 
833. 

Mo.—Matthews v. Mound City Cab 
Co., App., 205 S.W.2d 243—^Hensley 
v. Dorr, App , 202 S.W.2d 553. 

_N.J.—Shamherger v. Nisky, 147 A. 
644, 7 N.JMisc. 1011. 


N.Y.—Massar v. Bell, 16 N.T.S.2d. 
727, 258 App.Div. 924, reargument 
denied 17 N.Y.S 2d 1000, 258 App. 
Div. 966. 

N.C.—Grlazener v. Safety Transit 
Lines, 146 S.E. 134, 196 N.C. 504. 
N.D.—Stockfeld v. Sayre, 283 N.W. 
788, 69 N-D. 42. 

Ohio.—Szabo v. Tahor Ice Cream Co., 
174 N.E. 18, 37 Ohio App. 42—Scott 

V. Hibberd, Com.Pl., 75 NB.2d 92. 
Okl.—Shead v. Mann, 185 P.2d 691. 

Or.—Peters v. Johnson, 264 P. 459, 

124 Or. 237. 

Tex.—Ramin v. Cosio, Civ App., 85 S. 

W. 2d 802, certificate dismissed 79 
S.W.2d 617, 124 Tex, 471. 

Utah.—Farrell v. Cameron, 94 P.2d 
1068, 98 Utah 68—Moss v. Taylor, 
273 P, 515, 73 Utah 277. 

Va.—Brown v. Parker, 189 S.E. 339, 
167 Va. 286. 

W.Va.—Sigmon v. Mundy, 25 S.E.2d 
636, 125 W.Va. 591. 

42 C J. p 1131 note 23. 

Drivers or owners lield joint tort¬ 
feasors 

Ala.—Gobble v. Bradford, 147 So. 
619, 226 Ala. 517. 

La.—Bailey v. Demourelle, 135 So. 
623, 17 La.App. 116, followed in 
Eastman v. Demourelle, 135 So. 625, 
17 La.App. 119. 

N.H—^Fontaine v. Charas, 181 A- 
417, 87 NH. 424. 

Pa.—Mason v. C. Lewis Lavine, Inc., 
153 A. 754, 302 Pa. 472. 

Tex.— Houston Oxygen Co. v. Davis, 
Civ.App., 145 S.W.2d 300, reversed 
on other grounds 161 S.W.2d 474, 
139 Tex, 1, 140 A.L.R. 868, 
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Liability of drivers held not shown 
Tex.—Parker v. Jakovich, Civ.App., 
315 S.W.2d 700, error dismissed. 

SO- Ga.—^Hotel Equipment Co. v. 

Liddell, 124 S.E. 92, 32 Ga.App. 590. 
SI. Pa.—^Lang v. Hanlon, 153 A. 143, 
302 Pa. 173. 

Liability of owner for acts of bailee 
generally see infra 5 439. 

82- La.—Independence Indemnity 
Co. V. Carmical & Woodring, 127 
So. 10, 13 La.App. 64. 

83. Mont.—^Johnson v. City of Bill¬ 
ings, 54 P.2d 579, 101 Mont. 462 

Liability of municipal corporation or 
other governmental agency as 
owner see infra § 441. 

84. Ky.—Falander v. Hankins, 177 
S.W’.2d 382, 296 Ky. 396. 

Grarageman 

Ky.—Falander v. Hankins, supra 

85. Cal.—Sparks v. Berntsen, 121 P. 
2d 497, 19 Cal.2d 308—Holland v. 
Kodimer, 77 P.2d 843, 11 Cal.2d 40 
—Lee V. Deasy, 66 P.2d 175, 19 Cal. 
App-2d 667—Sayles v. Peters, 54 P. 
2d 94, 11 Cal.App.2d 401—^Brush v. 
Kurstin, 53 P.2d 777, 11 CalApp.2d 
258—Guberman v. Weiner, 51 P.2d 
1141, 10 Cal.App.2d 401—Milburn 
V. Foster. 47 P.2d 1106, 8 Cal.App 
2d 478—Broome v. Kern Valley 
Packing Co., 44 P.2d 430, 6 Cal. 
App.2d 256. 

Liability of owner generally see infra 
§ 428. 

Statutory liability of ow’ner general¬ 
ly see infra § 442. 

86. Cal.—Sparks v. Berntsen, 121 P. 
2d 497, 19 Cal.2d 308—Milburn v. 
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to the driver’s property,and not dependent on a 
judgment ag’ainst the operator.ss However, under 
similar statutes, the owner and the driver have been 
held not joint tort-feasors where the owner was 
not present at the time of the accident and no facts 
are alleged to assert a claim against him for actual 
negligence on his part as a competent producing 
cause of the accident,and an owner leaving his 
automobile at a service station for servicing has 
been held not a joint tort-feasor with an employee 
of the station, who negligently drives the car.^® 
An owner and a driver, both of whom know of the 
defective condition of the car, have been held joint 
tort-feasors.9^ 

Intoxicated driver. An owner who lends his au¬ 
tomobile to one known to be intoxicated and who, 
as a result of such intoxication, is involved in an 
accident, has been held to be jointly liable with the 
driver.^^ 

Underage driver. Where an owner negligently 
permits a person under the legal age to drive an 
automobile and the driver is negligent in the man¬ 
ner of driving it, they are jointly and severally lia- 
ble.93 

Person learning to drive. The negligence of a 
person learning to drive an automobile under the 


direction and supervision of the owner may make 
them jointly and severally liable, in that the driver 
was acting as the owner’s chauffeur;®^ if they were 
on a joint adventure at the time of the accident, 
■they are jointly liable.^5 

c. Master and Servant; Principal and Agent 

The liability of a master and his servant for the 
latter's negligent operation of a motor vehicle has been 
held joint and several, but by other authority only sev¬ 
eral; they have also been held Joint tort-feasors, but there 
is also authority to the contrary. A principal and his 
agent have been held jointly liable for the latter's negli¬ 
gent operation of a motor vehicle. 

The liability of a master and his servant for the 
negligent operation by the latter of a motor vehicle 
while engaged in the former’s business has been 
held joint and several,^^ and, as far as the injured 
person is concerned, to be governed by the same 
principles as though they were joint tort-feasors,®^ 
even though they may not be such in the strict 
sense.®8 Thus, the injured person may sue the 
master alone®® or take judgment against him 
alone.^ It has likewise been held that the master 
and servant are joint tort-feasors^ and that the 
injured person has a right of action against both 
the master and the servant ;3 but it has also been 
held that they are not joint tort-feasors^ and that 


Poster, 47 P.2a 1106, 8 CalApp.Sd 
478. 

87. Cal.—Field v. Hughes, 16 P 2d 
160. 

83. Cal.—^Holland v. Kodimer, 77 P. 
2d S43, 11 Cal.2d 40—Brush v. Kur- 
stin, 53 P.2d 777, 11 Cal.App,2d 258 
—Guberman v. Weiner, 51 P.2d 
1141, 10 Cal.App.2d 401—Milburn 
V. Poster, 47 P 2d 1106, 8 Cal App. 
2d 478—Broome v. Kern Valley 
Packing Co., 44 P.2d 430, 6 Cal.App. 
2d 256. 

89. N.T.—Kurzon v. Union Ry. Co. 
of Kew York City, 14 N.T.S.2d 530, 
172 Misc. 37. 

90. Mich.—Geib v. Slater, 31 N.W.2d 
65, 320 Mich. 316. 

91. N.Y.—Parness v Halpern, 16 N. 
T.S.2d 199, 257 App.Div. C78. 

92. Ariz.—Powell v. Langford, 119 
P.2d 230, 58 Ariz. 281. 

Owner's negligence in intrusting ve¬ 
hicle to intoxicated driver see in¬ 
fra § 431 b. 

93. Ohio.—Wery v. Seff, 25 NE.2d 
692. 136 Ohio St. 307. 

Owner’s negligence in intrusting ve¬ 
hicle to underage driver see infra 

§ 431. 

94. Cal.—Di Vita v. Martinelli, 11 P. 
2d 423, 123 Cal.App. 392. 

95. Cal.—Di Vita v. Martinelli. 11 P. 
2d 423, 123 Cal.App. 392. 


98. Miss.—Thomas v. Rounds, 137 j 
So. 894, 161 Miss. 713 
Va.—McLaughlin v. Siegel, 185 S.B. 
873, 166 Va. 374. 

Joinder of master and servant see 
infra § 500. 

Joint and several liability of master 
and servant for injuries to third 
persons generally see Master and 
Servant § 579. 

Liability of: 

Owner for acts of servant see in¬ 
fra §§ 435-437. 

Person other than owner for acts 
of servant see infra §§ 450-454, 
Judgment in solido; employers soli- 
darily liable 

(1) In action for automobile in¬ 
juries, judgment in solido against 
employer and motorist using em¬ 
ployer’s automobile in course of em¬ 
ployment was proper.—Matsler v. 
Jones Motor Co., 128 So. 721, 14 La. 
App. 175. 

(2) Where employee was primarily 
servant in home of throe sons in 
which they supported their mother, 
but was also employee part of the 
time in mill operated by partnership 
composed of the sons, employee, 
while on way from mill in automo¬ 
bile to get the mother, -was per¬ 
forming service for the sons individ¬ 
ually, so as to render them solidar- 
ily liable for negligent operation of 
lutomobile and not liable only for 
their virile share as members of 
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partnership.—'Calamia v. Mayer, La. 
App., 174 So. 668. 

Failure to show master.servant re^ 
latioxL 

In action against master and serv¬ 
ant for negligent operation of auto¬ 
mobile by servant, claim was joint 
and several, and plaintiff could re¬ 
cover against alleged servant, even 
though evidence failed to show mas¬ 
ter-servant relationship which would 
authorize recovery against master.— 
Lee V. Diamond, 174 So. 309, 234 Ala. 
175. 

97. Va.—McLaughlin v. Siegel, 185 
S.E. 873, 166 Va. 374. 

98. Va.—McLaughlin v. Siegel, su¬ 
pra. 

99. Miss.—Thomas v. Rounds, 13T 
So. 894, 161 Miss. 713. 

1.. Miss.—Thomas v. Hounds, supra. 

2. La.—Bolinger v. Williams Bros.^ 
App., 134 So. 356. 

3. Ill.—Webster v. Inland Supply 
Co., 5 N.E.2d 849, 287 Ill.App. 567. 

Tenn.—Greer v. McKee, 13 Tenn.App. 
625. 

Tex.—Ruggles v. John Deere Plow 
Co., Civ.App., 146 S.W.2d 456, er¬ 
ror refused. 

4 . isr.Y.—All V. Delaware & H. x-: 
Corporation, 29 N.T.S.2d 439, 176 
Misc 977. 

Vt,—Jones V. Valisi, 18 A.2d 179, HI 
Vt. 481—Raymond v. Capobianco. 



60 C.J.S. 


§ 428 


UOTOB VEHICLES 


they are not jointly and severally liable.® 

A principal and his agent have been held jointly 
liable for the negligent operation of a motor vehi¬ 
cle by the agent.® However, joint liability for neg¬ 
ligence in the operation of a motor vehicle does not 
arise from joint ownership alone, on the ground of 
agency.*^ 

An agent of a parking lot owner does not, by re¬ 
ceiving an automobile from its owner for parking, 


become the servant of both the car owner and the 
lot owner so as to make them jointly liable for his 
negligence in operating the car.S 

Municipality and policema7t. Under a statute im¬ 
posing liability on a city in such circumstances, 
where a policeman, while operating an automobile 
owned by a city, causes an injury, he and the city 
are properly sued as joint wrongdoers and each of 
them is jointly and severally liable for the whole of 
the damages.9 


2. Owner 


§ 428. In General 

a. In general 

b. Presence of owner 

a. In General 

The owner of a motor vehicle is liable for his own neg¬ 
ligent operation thereof. Apart from statute, mere own¬ 
ership does not impose liability on him for its negligent 
operation by another, and under most authorities he may 
be held liable only on principles rendering a principal or 
master liable for the acts of his agent or servant; nor Is 
he liable where the vehicle is being operated without his 
knowledge or consent or not on his business or for his 
purposes. 


The owners of automobiles are bound to observe 
statutory regulations of their use,!® and assume lia¬ 
bility commensurate with the dangers to which they 
or their agents subject others in using their auto¬ 
mobiles on the public highways.!! 

The owner of a motor vehicle who is operating it 
is liable for injuries occasioned by its negligent or 
wrongful operation.!^ In the absence of statutes 
imposing liability,!3 mere ownership of a motor ve¬ 
hicle does not render the owner liable for an acci¬ 
dent occurring when it is driven by another per¬ 
son,!4 even when the vehicle involved is driven 


178 A. 896, 107 Vt. 295, 98 A.L.R. 
1051. 

One tort-feasor 

The liability of the master and 
servant for the act of the servant 
has been deemed that of one tort¬ 
feasor.—All V. Delaware & H. R. 
Corporation, 29 N.Y.S.2d 439, 176 

Misc. 977. 

5. Vt.—Jones v. Valisi, 18 A.2d 179, 
111 Vt. 481—Raymond v. Capobi- 
anco, 178 A. 896. 107 Vt. 295, 98 
A.L..R. 1051. 

6. S.C.—Benedict v. Marks Shows, 
182 S.E. 299, 178 S.C. 169. 

Tex.—Rug&les v. John Deere Plow 
Co., Civ.App., 146 S.W.2d 456, er¬ 
ror refused. 

Joinder of principal and ag-ent see 
infra § 500. 

7. Utah.—Fox v. Lavender, 56 P.2d 
3 049, 89 Utah 115, 109 A.L.R. 105. 

8 . Ga.—Graham v. Cleveland, 200 
S.E. 184, 58 Ga.App. 810. 

9. N.T.—Diamond v. City of New 
York, 35 N.Y S.2d 377, 264 App. 
Div. 342. 

Liability of municipality for opera¬ 
tion of police vehicles generally 
see infra § 441. 

10. Fla.—^Barth v. City of Miami, 1 
So.2d 674, 146 Fla. 542—City of 
Tampa v. Easton, 198 So. 753, 145 
Flo. 188—^Anderson v. Southern 
Cotton Oil Co., 74 So. 975, 73 Fla. 
432, L.R.A.1917E 715. 

11. Fla.—Barth v. City of Miami, 1 


So.2d 574. 146 Fla. 642—City of 
Tampa v. Easton, 198 So. 753, 145 
Fla. ISS—^Anderson v. Southern 
Cotton Oil Co., 74 So. 976, 73 Fla. 
432, L,R.A.1917B 715. 

12. Ky.—Corpus Juris quoted in. 
Packard-Louisville Motor Co. v. 
O'Neal, 68 S.W.2d 630, 631, 248 
Ky. 438. 

La,—Bardt v. Champon, 6 La.App. 
763. 

Tex.—Richardson v. Impey, Civ.App., 
94 S.W.2d 490, error dismissed. 

42 C.J. p 1075 note 20. 

Buie at comiuon law 
N.Y.—O’Tler v. Sell, 169 N.E. 624, 
252 N.T. 400. 

Occupying owner as o]>erator 

(1) Owner who, whxle also occu¬ 
pying it, allowed another to drive 
but himself retained control of auto¬ 
mobile and of manner in which it 
was driven, was the operator of auto¬ 
mobile, both at common law and un¬ 
der statute, and liable for actual 
driver’s negligence in operation.— 
Reetz V. Mansfield, 178 A 63, 119 
Conn. 563. 

(2) Presence of owner generally 
see infra subdivision b of this sec¬ 
tion. 

Duty to invitee; trunlE Ud 

If motorist permitted lid of auto¬ 
mobile trunk to remain open in hori¬ 
zontal position insufficiently support¬ 
ed, knowing that lid might fall and 
injure persons working about auto¬ 
mobile, it was his duty to make 
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known the dangerous condition to 

persons, such as invitees, exposed 

thereto.—^Daugherty v. Hunt, 38 N.E. 

2d 250, 110 Ind.App. 264. 

13. Cal.—^Rogers v. Foppiano, 72 P. 
2d 239, 23 Cal.App.2d 87. 

Ky.—Corpus Juris quoted in Pack¬ 
ard-Louisville Motor Co. V. O’Neal, 
58 S.W.2d 630, 631. 248 Ky. 43 8. 

Statutory liability of owner general¬ 
ly see infra § 442. 

14. Fla.—Engleman v. Traeger, 136 
So. 527, 102 Fla. 756. 

Ga.—Graham v. Cleveland, 200 S.E. 
184, 58 Ga.App. 810. 

Ill.—^Rapers v. Holmes, 10 N.E 2d 
707, 292 Ill.App. 116, stating Indi¬ 
ana law. 

Ky.—corpus Juris quoted In Pack¬ 
ard-Louisville Motor Co. V. O’Neal, 
58 S.W.2d 630, 631. 248 Ky. 438. 

La.—^Waguespack v. Savarese, App., 
13 So.2d 726—Coon v. Monroe 
Scrap Material Co., App., 191 So. 
607—^Vuillemot v. August J. Cla- 
verie & Co., 125 So. 168. 12 La.App. 
236—Bardt v. Champon, 6 La.App. 
763. 

Md.—^Taylor v. Wesley Freeman, 
Inc., 47 A.2d 500, 186 Md. 474. 

N.T.—^Hogan v. Comae Sales, 281 N. 
Y.S. 20-7, 246 App.Div. 216, affirmed 
2 N.E.2d 695, 271 N.T. 562. 

N.C.—^Parrott v. Kantor, 6 S.B.2d 40, 
216 N.C. 584—^White v. McCabe, 
180 S.B. 704, 208 N.C. 301—Martin 
V. Greensboro-Fayetteville Bus 
Line, 150 S.E, 501, 197 N.C. 720. 

N.D.—State, for Benefit of Woik- 
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with the owner’s permission, ^5 express or im¬ 
plied,although it has been held that an inference 
of responsibility arises from proof of such owner¬ 
ship;^"^ and the owner may, according to the great 
weight of authority, be held liable for its negligent 
or wrongful operation by another person only on 
principles rendering a principal or master liable for 
the acts of his agent or servant,his liability rest¬ 
ing solely on the doctrine of resporideat superion^^ 


Hence, as a general rule, and in the absence of stat¬ 
ute providing to other effect,20 he is not liable for 
its negligent operation by another who does not 
stand in the relation of agent or servant to him, or 
over whom he has no control,2i even where it is. 
being operated with his consent.22 Likewise, the 
owner is not liable where his motor vehicle is be¬ 
ing operated without his knowledge or conscnt23 


men’s Compensation Fund v. 
Thompson. 11 N.W.2d 113. 73 N.D. 
56—Leonard v. North Dakota Co¬ 
op. Wool Market Ass’n, 6 N.W.2d 
576, 72 N.D. 310. 

Pa,—Double v. Myers, 157 A. 610, 
305 Pa. 266. 

S.C.—Holder v. Haynes, 7 S.E.2d 833, 
193 S.C. 176. 

42 C.J p 1075 note 24. 

"Liability, when it exists, is not 
for the car, but only for the act or 
omission of the person driving ’’— 
Schneider v. Schneider, 152 A. 498, 
499, 160 Md. 18, 72 A.L.R. 449. 

Buie at commou law 
U.S.—^Kruutari v. Hageny, D C.Mich., 
75 F.Supp. 610. 

Mich.—^Wieezorek v. Merskin, 13 N. 

W.2d 239, 308 Mich. 145. 

Or.—^Kantola v. Lovell Auto Co., 72 
P.2d 61, 157 Or 534. 

15. ND.—State, for Benefit of 
Workmen’s Compensation Fund v. 
Thompson, 11 N.W.2d 113, 73 N.D. 
56. 

16. Ga.—Graham v. Cleveland, 200 
S.B. 184, 58 Ga.App. 810. 

17. La.—Coon v. Monroe Scrap Ma¬ 
terial Co.. App., 191 So. 607. 

18. Idaho.—Magee v. Hargrove Mo¬ 
tor Co., 296 P. 774, 50 Idaho 442. 

Ind.—Cates v. Long, App., 72 N.E.2d 
233. 

ICy.—^Corpus Juris quoted iu Pack- 
ard-Louisville Motor Co. v. O’Neal, 
58 S.W.2d 630, 631, 248 Ky. 438 
La—^Adams v. Golson, 174 So 876, 
187 La. 363—^Anderson v. Garrick, 
App I 198 So. 385—McDade v. Pul- 
bright, 8 La. App. 529—Bardt v. 
Champon, 6 La.App. 763. 

Md—Schneider v. Schneider, 152 A. 

498, ICO Md. 18, 72 A.L.R. 449. 
Mass—Field v. Evans, 159 NE. 751, 
262 Mass. 315. 

Neb.—Snyder v. Russell, 1 N.W.2d 
125, 140 Neb. 616. 

N.T.—Shule V. Whitmore, Rauber & 
Vicinus, 246 N.Y.S. 528. 138 Misc. 
814, affirmed 251 N.Y.S.'886, 233 
App.Div. 892. 

Pa—^Double v. Myers, 157 A. 610, 
305 Pa. 266—^Markle v. Perot, 116 
A. 542, 273 Pa. 4—Mitchell v Ell- 
maker, 4 A.2d 592, 134 Pa.Super. 
583. 

Wis.—Burant v. Studzinski, 291 N.W. 
390, 234 Wis. 385. 

42 C.J. p 1075 note 25, p 1095 note 41. i 


Frocureineut or agency 

Ga—Durden v. Maddox. 37 S.E.2d 
219, 73 GaApp. 491. 

Violation of ordinance by driver 

La.—Thornhill v. Yellow Cab Co. of 
Monroe. 6 La.App. 787. 

19. Ind.—Cates v. Long, App, 72 
N.E.2d 233. 

Ky.—Slusher v. Hubble, 72 S.W.2d 
39, 254 Ky. 595—^Brady v. B. & B. 
Ice Co., 45 S.W.2d 1051, 242 Ky. 
138. 

N.C.—Parrott v. Kan Lor, 6 S E 2d 40, 
216 N.C. 584—^Holder v. Haynes, 7 
S.E.2d 833, 193 S.C. 176. 

20. Gal—Burgess v. Cahill, 158 P 2d 
393, 26 Cal.2d 320, 159 A.L.R. 1304 

R.I.—Normandin v. Parenteau, 150 A 
460. 

21. Ala.—Corpus Juris cited in 
Shipp V. Davis, 141 So. 36G, 367, 25 
Ala.App. 104 

Ark.—^Andrews v. Bloom, 29 S.W.2d 
284, 181 Ark. 1061. 

Cal—Burgess v Cahill, 158 P 2d 393, 
26 Cal.2d 320, 159 ALR 1304— 
Berryman v. Quinlan, 85 P 2d 202, 
29 Cal.App,2d 608—^Rogers v. Pop- 
piano, 72 P,2d 239, 23 Cal.App 2d 
87 

Ill.—Mosby V. Kimball, 178 N.E. 66, 
345 III 420—Dean v Ketler, 65 
N.E.2d 572, 328 Ill.App 206—Netz- 
er V. Isaacson Garage & Motor 
Sales Co., 38 N.E.2d 771, 312 Ill. 
App. 523. 

Ind—Cates v. Long, App., 72 N.E.2d 
233. 

La.—Adams v. Golson, 174 So. 876, 
187 La. 363—^Atkins v. Points, 88 
So. 231, 148 La. 958—Stephenson v. 
List Laundry & Dry Cleaners, 
App., 168 So. 317, review vacated 
171 So. 556, 186 La. 11—McDade 
V. Pulbright, 8 La.App. 629—Bardt 
V. Champon, 6 La.App. 763—^Walk¬ 
er, Jr., V. Sholars, 6 La App. 525. 

Md.—Taylor v. Wesley Freeman, 
Inc., 47 A.2d 500, 1S6 Md. 474. 

Mass.—Marsh v. Beraldi, 157 N.E. 
347, 260 Mass. 225. 

Mo,—Tourkakis v. Billman, App., 71 
SW.2d 1084. 

N. J —Maiswinkle v. Penn Jersey Au¬ 
to Supply Co., 2 A.2d 593, 121 N J. 
Law 349—Patterson v. Surpless, 
151 A. 754, 107 N.J.Law 305, 74 A. 
L.R. 841—Marsh v. Sasanoff, 154 A. 
751, 9 N.JMisc. 545. 

Pa.—Reilly v. Elliott. 27 Pa.Dist. & 
Co. 672, 53 Montg.Co. 66. 
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R-I-—^Normandin v. Parenteau, ISO 
A. 460. 

Tex.—Longhorn Drilling Corporation 
v. Padilla, Civ.App., 138 SW.2d 164 
—Gordon v. Texas, etc.. Mercantile, 
etc., Co., Civ.App., 190 S.W. 748. 
Va.—Barnes v. Hampton, 141 S E 
836, 149 Va. 740. 

42 C.J. p 1075 note 26, p 1096 note 41.. 
Buie at commou law 
N.Y.—O’Tier V. Sell, 169 N.E. 624, 
252 N.Y. 400, followed in Uda v. 
Yale Upholstering Mfg. Co., 242 N. 
Y.S. 862, 229 App.Div. 842. 

Actual physical control of automo¬ 
bile at moment of injury caused by 
negligent operation thereof is not al¬ 
ways determinative of legal liability 
of owner to injured person, but test 
IS who had right of control at such 
time, which involves question In 
whose present interest or service ac¬ 
tual control was being exercised.— 
Roy v. Hammett Motors, 192 So. 579, 
187 Miss, 362. 

22. La.—Adams v. Golson, 174 So. 
876, 187 La. 363. 

Mo—Tourkakis v. Billman, App., 71 
S.W.2d 1084. 

l^iability is creature of statute 
Cal.—Stewart v. Norsigian, 150 P.2d: 
554, 64 Cal.App.2d 540. 

23. U.S.—Martin v. Burgess, C.C.A. 
Ala., 82 P.2d 321. 

Cal.—Rock v. Orlando, 280 P. 377, 109 
Cal. App 498. 

Conn.—Koops v. Gregg, 32 A.2d 653^ 
130 Conn. 185. 

Ill-—Proctor V. Long Transp. Co., 72 
N.B.2d 446, 331 Ill.App. 112. 

Ind.—Cates v. Long, App.. 72 N.E.2d 
233. 

La.—Stephenson v. List Laundry & 
Dry Cleaners, App., 168 So. 317, re¬ 
view vacated 171 So. 656, 186 La. 
11—Waddell v. Langlois, App., 158 
So 665, followed in Davis v. Lang- 
lois, 158 So. 672, Waddell v. Istrou- 
ma Water Co., 158 So. 672 and 
Davis V. Istrouma Water Co., 158 
So. 672—McDade v. Fulbright, 8 
La.App. 529—Bardt v. Champon, 6 
La.App. 763. 

Mo.—Nance v. Lansdell, App., 73 S. 
W 2d 346—Guthrie v Missouri Pao. 
R. Co. App., 279 S.W. 210. 

N J.—^Patterson v. Surpless, 151 A. 
754, 107 N.JLaw 305, 74 A.L.R. 
841—Marsh v. Sasanoff, 154 A. 751, 

9 N.J.Misc. 545. 

N.T.—Lotito v. Kyriacus, 74 N.Y.S.2d 
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or not on his business or for his purposes and i 
an owner who merely permits another to use his 
automobile for the latter’s own purpose has been 
held not liable for the negligence of the user.25 

A motor vehicle is generally not regarded as such 
a dangerous instrumentality that, under the rules i 


imposing liability on one who places in the hands 
of, or authorizes the use b}', another of a danger¬ 
ous instrument, discussed in the C.J.S. title Negli¬ 
gence § 69, also 45 CJ. p 849 notes 86-87, its mere 
use will impose liability on the owner for injuries 
caused by one handling it-® independent of the or- 


B99, 272 App Div. 635, appeal dis¬ 
missed 80 N‘.E.2d 542, 297 NT. 1027 
—Castorina v. Rosen, 38 N.Y.S.2d 
753, 265 App.Div. 316, reversed on 
other grounds 49 N'.E.2d 521, 290 N. 
T. 445—Shorten v. Goldsmith, 239 
N.T.S. 58, 136 Misc. 138. 

'VV.Va.—^Hollen v. Reynolds, 15 S.E 
2d 163, 123 W.Va. 360. 

Wis.—Peterson v. Kuehne, 211 N.W. 

770, 192 Wis. 439. 

42 C J. p 1076 note 27. 

Express or Implied permission 

(1) The owner is not liable where 
the automobile is being operated 
without his express or implied per¬ 
mission. 

-Ga—Cowart v. Jordan, 44 S.E.2d 804, 
75 Ga App. 855. 

N EC —Travelers Ins. Co. v. Mar- 
ooux, 21 A.2d 161, 91 N.H. 450. 
<2) Express permission to use an 
automobile for given purpose does 
not imply permission to use it for all 
purposes.—Salitrero v. Maryland 
Casualty Co., Tex.Civ.App., 109 S.W. 
2d 260, error refused. 

(3) In determining automobile 
•dealer's liability for injuries caused 
by buyer's automobile having deal¬ 
er’s license plates, fact that dealer 
permitted buyer to do what he 
pleased with the automobile showed 
that buyer’s permittee was driving 
with implied permission of dealer. 
—^Reese v. Reamore, 55 N.E 2d 35, 
292 N.Y. 292. 

Sell very without permission to oper. 
ate 

Mere delivery of a motor vehicle 
to another without permission to op¬ 
erate it does not give rise to liability 
■of owner for wrongful and negligent 
operation thereof.—^Williamson v. 
Eclipse Motor Lines, 62 N.E.2d 339, 
145 Ohio St. 467, 168 A.L.R. 1356. 

2A. Cal.—^Burgess v. Cahill, 158 P.2d 
393, 26 Cal.2d 320, 159 A.L.R. 1304 
—Rock V. Orlando, 280 P. 377, 100 
Cal.App. 498. 

Conn—^Koops v. Gregg, 32 A.2d 653, 
130 Conn. 185. 

Idaho.—^IVIagee v. Hargrove Motor 
Co., 296 P. 774, 60 Idaho 442. 

La.—St. Paul v. Britain, App., 19 So. 
2d 596—Stephenson v. List Laun¬ 
dry & Dry Cleaners, App., 168 Sp. 
317, review vacated 171 So. 556, 
186 La. 11—Waddell v. Langlois, 
App, 158 So. 665, followed in Davis 
V. Langlois, 158 So. 672, Waddell 
V. Istrouma Water Co., 158 So. 672, 
and Davis v. Istrouma Water Co., 


158 So. 672—^Walker, Jr., v. Sho- 
lars, 6 La.App. 525. 

Md.—Schneider v. Schneider, 152 A- 
498, 160 Md. IS, 72 A.L R 449. 

Mass.—Field v. Evans, 150 N.E. 751, 
262 Mass. 315. 

Mo.—Guthrie v. Missouri Pac. R. Co , 
App., 279 SW. 210. 

Neb.—Snyder v. Russell, 1 N.W.2d 
125, 140 Neb. 616. 

N.J—Maiswinkle v. Penn Jersey 
Auto Supply Co., 2 A.2d 593, 121 
N.J.Law 349—Patterson v. Sur- 
pless, 151 A. 754. 107 N.J.Law 305, 
74 A.L.R. 841—^Marsh v. Sasanoff, 
154 A. 751, 9 N.LMisc. 545—Grab- 
er V. Cormack, 148 A, 156, 7 N.J. 
Misc. 1117. 

N.T.—Shorten v. Goldsmith, 239 N. 

T.S 58, 136 Misc. 138. 

Pa—Morrison v. Ritter. Com.Pl., 20 
Erie Co. 381. 

Tex.—Longhorn Drilling Corporation 
V. Padilla. Civ.App., 138 S.W.2d 164 
—Gordon v. Texas, etc., Mercan¬ 
tile, etc., Co., Civ.App., 190 S.W. 
748. 

Va.—Barnes v. Hampton, 141 S.E. 
S3 6, 149 Va. 740. 

W.Va.—^Hollen v. Reynolds, 15 S.E. 

2d 163, 123 WVa. 360. 

42 C.J. p 1076 note 28. 

Scope of employment and business 
or purpose of employer see infra 
§ 437. 

Under commou law 
N.T.—Bandych v. Ross, 26 N.Y.S.2d 
830. 

Business and family purposes 

(1) Pact that the owner may de¬ 
rive pleasure and satisfaction from 
having members of his family trans¬ 
ported in his car, entirely on their 
own affairs, does not render their ex¬ 
pedition his business, so as to make 
him liable for negligence—Schnei¬ 
der v. Schneider, 152 A. 498, 160 Md. 
18, 72 A.L.R. 449. 

(2) Ownership of automobile, used 
both for business and family pur¬ 
poses and driven by friend of own¬ 
er’s wife for pleasure of wife sup¬ 
ported verdict against owner sued 
for injuries from automobile colli¬ 
sion-—^Rubel V. Weiss, 149 A. 756, 8 
N.J.Misc. 269. 

(3) Family purpose doctrine see 
infra § 433. 

25. Ill.—Dyreson v. Hughes, 76 N. 
E 2d 809, 333 Ill.App. 198—^Bens- 
man v. Reed, 20 N.E.2d 910, 299 Ill. 
App. 531—^Union Bank of Chicago 
V. Kalkhurst, 265 Ill.App. 254. 
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Mo.—Guthrie v. Missouri Pac. R. Cj., 
App, 279 S.W. 210. 

N.J.—Marsh v. Sasanoff, 154 A. 751. 

9 N.J.Misc. 545. 

Owner’s liability for acts of bailee 
see infra § 439. 

20. IJ.S.—^Department of Water and 
Power of City of Los Angeles v 
Anderson, C.C.A Nev., 95 P.2d 577. 
certiorari denied 59 S.Ct. 67, 30,5 
US. 607, 83 L.Ed. 386. 

Ark.—VTiite v. Sims, 201 S.W 2d 21, 
211 Ark. 499—Hunter v. First State 
Bank of Morrilton, 28 S.W.2d 712, 
181 Ark 907. 

Conn.—Greeley v. Cunningham, 165 
A. 678, 116 Conn. 515. 

Ky.—Owensboro Undertaking & Liv¬ 
ery Ass’n V. Henderson. 115 S.W.2J 
563, 273 Ky. 112—Slusher v. Hub¬ 
ble, 72 S.W.2d 39, 254 Ky. 595. 

La.—^Anderson v. Driverless Cars, 124 
So. 312, 11 La.App. 515, 

Miss.—^Vicksburg Gas Co. v. Fergu¬ 
son, 106 So. 258, 140 Miss. 543. 

N.D.—^Leonard v. North Dakota Co¬ 
op. Wool Market Ass'n, 6 N.W.2d 
576, 72 ND. 310. 

Okl.—^Echols v. Hurt, 243 P. 493, 116 
Okl. 43. 

Or.—Eklof V. W^aterston, 285 P. 201, 
132 Or. 479, 68 A.L.R. 1002. 

Tenu.—Terrett v. Wray, 105 S.W.2d 
93, 171 Tenn. 448. 

42 C.J. p 1076 note 32. 

Motor vehicle as dangerous instru¬ 
ment generally see supra § 12. 
Automobile in. proper repair for 
use on well-traveled streets and 
highways is not inherently a dan¬ 
gerous instrumentality or agency so 
as to render owner liable for injuries 
inflicted by it when being operated 
by another.—Priestly v. Skourup, 45 
P.2d 852, 142 Kan. 127, 100 A.L.R. 
916. 

Physically handicapping the driver 
by handcuffing one hand to the steer¬ 
ing wheel, as part of a publicity 
stunt, renders the automobile dan¬ 
gerous and the owner liable for en¬ 
suing injury—Hogan v. Comae Sales, 
281 N.Y.S. 207, 245 App.Div. 216, af¬ 
firmed 2 N.E.2d 695, 271 N.Y. 562. 
Duty not to furnish dangerous agen¬ 
cies 

Defendant was under no duty to 
employee of another, injured while 
hauling pipe to be used in enlarging 
water system of defendant in truck 
furnished by defendant except not 
knowingly to furnish employee agen¬ 
cies, to be used in his employment, 
that were inherently dangerous.— 
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dinary rules of respondeat superior27 and regard¬ 
less of the agency of the driver^s or of whether he 
is at the time acting for the owner.^O Qn the oth¬ 
er hand, there is authority for the view that a mo¬ 
tor vehicle is a dangerous instrumentality, with re¬ 
spect to the owner's liability to persons negligently 
injured thereby,30 and holding that knowledge or 
consent of the owner to the use of a motor vehicle 
on the highway by another imposes liability on the 
owner for injuries negligently inflicted,and that 
an owner who intrusts his motor vehicle to another 
to operate is liable for injury caused to others by 
the negligence of the person to whom it is intrust¬ 
ed. 3 2 It has also been broadly held that liability 
may be imposed on an owner w’ho negligently in¬ 
trusts his automobile to another's and that liability 


on this ground is not limited to cases in which he 
knowingly intrusts it to an incompetent driver.34 
Who is ozuner; officer of corporation. In ascer¬ 
taining who is the owner of a motor vehicle for the 
purpose of determining the liability of the owner, 
subject to statutory regulations the usual rules as 
to the sale of personalty apply.35 Where the al¬ 
leged title in a person appears to be part of an ar¬ 
rangement for purposes other than bona fide own¬ 
ership by such person, the trier of facts may look 
through the form to the substance of the transac¬ 
tion and say that the semblance of ownership is not 
the reality.36 One who has deliberately violated the 
laws as to identification of the owner through num¬ 
ber plates and registration may not avoid liability 
for the negligent operation of a vehicle registered 


Pittman v. City of Wichita Falls, 
Tex.Civ.App., 120 S.W.2d S47, error 
dismissed, 

27. Tenn.—Terrett v. Wray, 105 S 
W.2d 93, 171 Tenn. 448. 

28. Ill.—Mosby v. Kimball. 178 N.E. 
66. 345 Ill. 420—Dyreson v. Hughes, 
76 N.K2d 809, 333 Ill.App 198— 
Dean v. Ketter, 65 N.B.2d 572, 328 
Ill.App. 206—Bensman v. Pteed, 20 
N.E.2d 910, 299 Ill.App. 531—Union 
Bank of Chicago v. Kalkhurst, 265 
Ill.App. 254. 

29. Ark.—Hunter v. First State 
Bank of Morrilton, 28 S,W.2d 712, 
ISl Ark. 907. 

Miss.—Primes v. Gulfport Laundry 
& Cleaning Co., 128 So. 507, 157 
Miss. 770. 

Ohio—^Williamson v. Eclipse Motor 
Lines, 62 N.E.2d 339, 145 Ohio St. 
467, 168 A.L.R. 1356—Edwards v. 
Benedict, 70 N.B.2d 471, 79 Ohio 
App. 134. 

42 C.J. p 1076 note 32. 

30. Pla.—Foremost Dairies of the 
South V. Godwin. 26 So.2d 773, 158 
Fla. 245—City of Tampa v. Easton, 
198 So. 753, 145 Fla. 1S8—Koger 
V. Hollahan, 198 So. 685, 144 Fla. 
779, 131 A.L.R. 886—'Corpus Juris 
cited, ia Crenshaw Bros. Produce 
Co. V. Harper, 194 So. 353, 365, 142 
Fla. 27—^Western Union Telegraph 
Co. V. Michel, 163 So. 86, 120 Pla. 
511—Greene v. Miller, 136 So. 532, 
102 Fla. 767—^Herr v. Butler, 132 
So 815, 101 Fla. 1125. 

42 C.J. p 1076 note 29. 

"The owner of an automobile is 
charged with knowledge that it is a 
dangerous instrumentality when in 
operation on the highway whether 
moving or standing and, if he in¬ 
trusts it to another, he is liable for 
its negligent handling."—Jackson¬ 
ville Paper Co. v. Carlile, 16 So.2d 
443, 153 Fla. 661. 


31. U.S.—^D’Allessandro v. Bechtol, 
C.CA.Pla, 104 F2d 845, certio¬ 
rari denied 60 S.Ct. 295, 308 U.S. 
619, 84 L.Ed. 617. 

Pla—Engleman v. Traeger, 136 So. 
527, 102 Pla. 756—Herr v. Butler, 
132 So. 815, 101 Fla. 1125. 

42 C J. p 1076 note 29. 

‘Tf the owner once gives his ex¬ 
press or implied consent to another 
to operate his automobile, he is lia¬ 
ble for the negligent operation of it 
no matter where the driver goes, 
slops, or starts"—^Boggs v. Butler, 
176 So. 174, 176, 129 Fla. 324. 

Reason for rule 

Operator of automobile in lawful 
possession thereof with owner’s con¬ 
sent in effect operates it under au¬ 
thority of owner’s license and for 
benefit of owner, whose agent opera¬ 
tor is, at least to extent of properly 
controlling automobile, preventing 
damage to it, and returning it safely 
to owner—Greene v. Miller, 136 So. 
532, 102 Fla. 767—Herr v. Butler, 132 
So. 815, 101 Pla. 1125. 

An owner, whether corporate or 
individual, is in general liable for 
negligence of operator only when 
automobile is being operated with 
knowledge and consent or authority, 
express or implied, of owner or his 
or its duly authorized servant, agent 
or representative.—^McDougald v. 
Couey, 200 So. 391, 145 Fla. 689. 

■Cse by servant within or without 
scope of emplosrment 
Pla.—Western Union Telegraph Co. 
V. Michel, 163 So. 86, 120 Fla. 511. 

32. Pla —^Foremost Dairies of the 
South V. Godwin, 26 So.2d 773, 158 
Fla. 245—Jacksonville Paper Co. v. 
Carlile, 15 So.2d 443, 153 Fla. 661 
—^Atlantic Pood Supply Co. v. Mas¬ 
sey, 10 So.2d 718, 152 Fla. 43— 
Greene v. Miller, 136 So. 632, 102 
Fla. 767—Herr v. Butler, 132 So. 
816, 101 Fla. 1125. 

42 C.J. p 1076 note 29. 
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Buie rests on doctrine of respondeat 
superior 

Pla—^Holstun v. Embry, 169 So. 400» 
124 Pla. 554—Engleman v. Traeger, 
136 So. 527, 102 Pla. 756—Herr v. 
Butler, 132 So 815, 101 Pla. 1125. 
Buie prior to gniest statute 

(1) The rule stated in the text was 
the settled law in Florida long before 
the enactment of the automobile 
guest statute.—^Koger v. Hollahan, 
198 So. 685, 144 Pla. 779, 131 AL.R. 
886 . 

(2) Care as to invited guests gen¬ 
erally see supra § 399. 

33. Cal.—Owens v. Carmichael’s U- 
Drive Autos, 2 P.2d 580, 116 Cal. 
App. 348. 

Failure to comply with law as to 
drivers’ or chauffeurs’ licenses see 
supra §§ 161-164. 

Standard of conduct; ordinary priL. 
dence 

The charge being that of negli¬ 
gence, the standard by which the 
conduct of the owner is to be meas¬ 
ured is the general one based on the 
care which an ordinarily prudent per¬ 
son would exercise under similar 
circumstances,—Owens v. Carmich¬ 
ael’s U-Drive Autos, supra. 

34. Cal.—Owens v. Carmichael's IT- 
Dnve Autos, supra. 

35. Borrowed car 

The employer of a chauffeur who 
was driving an automobile which 
struck pedestrian was not liable for 
injuries to pedestrian as owner of 
automobile where automobile had 
been loaned to chauffeur for employ¬ 
er’s use while repairs were being 
made on employer’s automobile and 
had been in possession of employer 
for period not to exceed four or five 
days.—Rabaut v. Venable, 280 N.W. 
129, 285 Mich. 111. 

36. Minn.—^Krinke v. Timm, 1 N.W. 
2d 866, 211 Minn. 510—Plaugh v. 
Egan Chevrolet, Inc., 279 N.W. 682, 
202 Minn. 615. 
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in his name or identified by his license plates by de¬ 
nying the truth of false representations of owner- 
ship.37 A dealer who has sold and delivered a mo¬ 
tor vehicle to a purchaser thereof, in the absence 
of a statute providing otherwise, is no longer the 
owner thereof, with respect to the rules relating to 
the liability of an owner of a motor vehicle.38 A 
vendee, under a conditional sale, in possession of an 
automobile registered in his name is the owner 
thereof with respect to liability for injuries caused 
by the operation thereof.39 

An officer of a corporation, injured while a pas¬ 
senger in an automobile owned by it, has been held 
not precluded from suing it on the ground that he 
was its alter ego, so that the suit would in effect 
be one by the corporation against itself.^O 

A public officer or employee may be held respon¬ 
sible for damages resulting from negligence in the 
operation of his motor vehicle by a deputy proceed¬ 
ing on official business.^l 

Effect of nonliability of driver or person in 
charge. Where the driver or person in charge of 
an automobile is found not guilty of negligence au¬ 
thorizing a recovery against him, no recovery can 
be had against the owner for the negligence of such 
driver,^2 at least where he was not in his automo¬ 
bile at the time of the accident.'^^ 

Stolen automobile. If an automobile whose neg¬ 
ligent operation causes an injury was stolen, the 
owner is not liable.44 


Acts of invitee. The owner of a motor vehicle 
is liable only for such negligent acts of an invitee 
therein as he might reasonably have anticipated.'^® 

Injured personas spouse as driver. The fact that 
plaintiff’s husband was driving defendant’s autmo- 
bile when plaintiff was injured thereby does not de¬ 
prive plaintiff of her right to recover from the de¬ 
fendant owner, where the husband was not guilty 
of wrongdoing and the owner’s liability is based 
on his own negligence and resulted from his direct 
acts.^3 

b. Presence of Owner 

In the absence of a statute to the contrary, an owner 
of a motor vehicle who is in it but not driving and is not 
in control thereof is not liable for its negligent operation; 
but where he is present and controlling its operation by 
another, op has the right and authority to control and 
tacitly consents to the manner of its operation, the driv¬ 
er's negligence may be imputed to him. 

While it has been held or recognized that the 
owner of a motor vehicle who is present therein is 
liable for the negligence of the driver, ^7 or that 
the driver’s negligence is imputed to such owner,^S- 
and that an owner riding in his automobile while it 
is being driven by another at the owner’s request 
is liable for the driver’s negligence, under the prin¬ 
ciple of respondeat superior,^9 it has also been held 
that the mere presence of the owner in his automo¬ 
bile while it is being negligently driven by another 
does not necessarily render the owner liable or 
charge him with liability as a matter of law, 50 al- 


37. N.Y.—Reese v. Reamore, 55 N. 
E.2d 35, 292 N.Y. 292. 

38. Mich.—Peters v. Toungrblood, 
283 N.W. 19, 287 Mich. 175. 

39. R.I.—Hunt v. Century Indemnity 
Co., 192 A. 799, 58 R.I. 336, 112 A. 
L.R, 902. 

Retention of title hy seller for seu 
curity 

One who had sold and delivered 
taxicab to another on conditional sale 
contract and had retained legal title 
solely for security was not the owner 
thereof or liable for the damage 
caused by negligence of another to 
whom purchaser had intrusted the 
taxicab, and was not estopped to deny 
such ownership even though his name 
appeared on taxicab.—Gasque v. Said- 
man, D.C.Mun.App., 44 A.2d 537. 

4D. Tex.—^Horne Motors v. Latimer, 
Civ.App., 148 S.W2d 1000, error 
dismissed, judgment correct. 

41, La.—^Rhodes v. Jordan, App., 157 
So. 811. 

Deputy driving sheriff’s car 
La.—^Rhodes v.‘ Jordan, supra. 

42. U.S.—King^v. Stuart Motor Co., 
B.C.Ga,, 52 F.Supp. 727. 


43. N.Y.—Shorten v. Goldsmith, 239 
iSr.Y.S. 58, 136 Misc. 138. 

44. Mass.—Pochi v. Brett, 65 ]Sr.E.2d 
195, 319 Mass. 197—Sullivan v. 
Griffin. 61 N E.2d 330, 318 Mass 
359—Slater v. T. C. Baker Co., 158 
N.E. 778. 261 Mass 424. 

45. W.Va.—Agsten v. Lemma, 193 
S.E. 545, 119 W.Va. 330. 

46. Mich —^Watkinson v. Reichle, 
290 N.W. 877, 292 Mich. 484. 

47. U.S.—^American Casualty Co. of 
Reading, Pa., v. Windham, D.C.Ga., 
26 F.Supp. 261, affirmed, C.C.A., 107 
F,2d 88, certiorari denied 60 S.Ct. 
714, 309 US. 674, 84 L.Ed. 1019. 

Ga—^^Vatkins v. Brown, SO S.E. 212, 
14 Ga.App. 99. 

La.—Adams v. Golson, 174 So. 876, 
187 La. 363—^Anderson v. Carrick, 
App, 198 So. 385. 

Pa.—Morrison v. Ritter, 20 Erie Co. 
381. 

Presence of: 

Husband while wife driving see 
infra § 434. 

Owner while incompetent person 
driving see infra § 431 a. 

Parent while child driving see in¬ 
fra § 434. 


Owner heconiing intoxicated 

Where owner voluntarily carried! 
another with him and voluntarily 
became so intoxicated as to have 
been unconscious when companion, 
who was driving, struck plaintiff's: 
automobile, owner was liable for the 
negligent operation of his automo¬ 
bile.—Boggs V. Butler, 176 So. 174,. 
129 Fla. 324. 

48. Md.—Wallace v. Fowler, 36 A.2d: 
691, 183 Md. 97. 

49. Pa.—^Atkinson v. Coskey, 47 A. 
2d 156, 354 Pa. 297—Mayerski v. 
Pinkney, Com.Pl., 6 Fay.L J. 162. 

50. Ind.—Jones v. Cary, 37 N.E.2d 
944, 219 Ind. 268. 

Ohio.—Dietz v. Chandler, App., 56 N". 
E.2d 937. 

S.C.—^Neese v. Toms, 12 S.E.2d 859,. 

196 S.C. 67. 

42 C.J. p 1077 note 34. 

Driver’s intoxication 

In determining host's liability for 
injuries to guest, driver's intoxica¬ 
tion would not be imputed to host as 
owner of automobile wherein he was 
riding.—Caldwell v. Miller, 141 P.2d 
745, 61 Cal.App.2d 1. 
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though his presence is an important circumstance 
which, combined with other circumstances, may be 
sufficiently strong to justify a reasonable inference 
that he had a right to direct or control the mode 
and manner of operation.^^ 

Where the owner is present, but not driving, and 
the car is not subject to his control, he is not li 2 L- 
bie;52 where he has intrusted the operation of the 
.'Car to an apparently competent driver, he is not lia¬ 
ble for his failure to direct the driver^s or to exer¬ 
cise the same degree of diligence required of a driv- 
‘er.54 On the other hand, where he is present and 
controlling its operation by another, ^ 5 or where he 


is present and has the right and authority to control 
its operation if he desires to do so, and tacitly con¬ 
sents to the manner in which it is operated,56 the 
negligence of the driver may be imputed to him, 
on the ground that in such circumstances the rela¬ 
tion of principal and agent or master and servant 
exists between them.57 The same rule applies 
where the owner is present and the automobile is 
being operated in and about the execution of the 
business or pleasure of the owner, in which case the 
doctrine of respondeat superior applies, ^8 and 
where the owner is present and engaged in a joint 
enterprise with the driver,^^ or the ride is for the 


'Ovraer a minor 

La.—Gott v. Scott, App., 199 So. 460. 

51. Ind—Jones v. Cary, 37 N.E.2d 
944, 219 Ind. 268. 

Ohio.—Dietz v. Chandler, App., 66 
N.E 2d 937. 

,S C.—Neese v. Toms, 12 S.E.2d 859, 
196 S.C. 67. 

52. Me.—^Beaudoin v. W. F. Maha- 
ney, Inc., 159 A. 567, 131 Me. 118. 

Mass—Sanjean v. Hyman, 19 N.E 2d 
3, 302 Mass. 224—^Wheeler v. Dar- 
mochwat, 183 N.E. 55, 280 Mass. 
553. 

Pa.—Rodgers v. Saxton, 158 A. 166, 
305 Pa. 479, 80 A.L R. 280. 

42 C.J. p 1077 note 34. 

Owner asleep 

Conn.—Cain v. American Policyhold¬ 
ers Ins. Co., 183 A. 403, 120 Conn. 
645. 

53. R.I.—McCoy v. Prutiger, 182 A. 
494, 55 R.I. 492. 

54. R.I.—McCoy v. Prutiger, supra. 

55. Conn.—Reelz v. Mansfield, 178 
A. 53, 119 Conn. 563. 

Ill.—Brooks V. Snyder, 24 N.E.2d 55, 
302 Ill.App. 432. 

Ind.—Jones v. Cary, 37 N.E.2d 944, 
219 Ind. 268. 

Ky.—Oorpns Juris quoted in Pack- 
ard-Louisville Motor Co. v. O’Neal, 
58 S.W.2d 630, 631, 248 Ky. 438. 
Me.—Beaudoin v. W. P Mahaney, 
Inc., 159 A. 667, 131 Me. 118. 

Neb.—Sutton v. Inland Const. Co., 14 
N.W.2d 387, 144 Neb. 721. 

Ohio—^Dahnke v. Meggitl, 26 N.E.2d 
223, G3 Ohio App. 252. 

Wash—Moffitt V. Krueger. 120 P.2d 
612, 11 Wash.2d 658. 

42 C J. p 1075 note 21. 

"Where one person permits an¬ 
other to operate a car but remains 
in control, the driver is no more 
than the alter ego of the other and 
his acts are in effect just as much 
the acts of that other as though he 
were the one actually operating the 
car."—Archambault v. Holmes, 4 A. 
2d 420, 421, 125 Conn. 167. 

Bequest or permissiou as uot ex- 
eluding control 

If the owner of a car either re¬ 


quests or allows another person to 
drive while he is occupying it, his 
request or permission will not of it¬ 
self exclude his right of control.— 
Powers V. State, for Use and Benefit 
of Reynolds, 11 A.2d 909, 178 Md. 
23. 

56. Ill.—^Brooks V. Snyder, 24 N.E.2d 
55. 302 Ill.App. 432 
Md.—Powers v. State, for Use and 
Benefit of Reynolds, 11 A.2d 909, 
178 Md. 23. 

N.H.—Wilkins V. Page, 20 A.2d 647, 
91 NH. 409—Lavigne v. Nelson, 
18 A.2d 832, 91 N.H. 304, 

42 C.J. p 1077 note 35. p 1094 note 
31 [c], p 1119 note 60 [a]. 

"If the owner has the right to 
control the operation of an automo¬ 
bile he cannot escape liability for an 
injury caused by its negligent oper¬ 
ation by being passive and failing 
to exercise such right. . . . By 

sitting in his own automobile and 
failing to exercise his right to con¬ 
trol its operation while another is 
operating it negligently, an owner 
tacitly consents to such negligent 
operation.”—Jones v. Cary, 37 N.E 2d 
944, 948, 219 Ind. 268. 

"Where it appears that an owner 
of an automobile is riding in it while 
it IS being driven by another in an 
Improper manner, and there is no 
evidence indicating a contractual 
surrender, nor evidence of an aban¬ 
donment, of the owner’s right to 
control it, the inference is warranted 
that the owner knew of and permit¬ 
ted its improper operation and thus 
became responsible for the conse¬ 
quences.”—Wheeler v. Darmochwat, 
183 N.E. 55. 57, 280 Mass. 553. 

Possession ox abandonment of right 
to coutiol 

An owner while riding in his auto¬ 
mobile is deemed to have the power 
and the right to control the manner 
in which it is being driven, unless 
it is shown that he has contracted 
away or abandoned such right.— 
Palmer v. Miller, 43 N.E.2d 973, 380 
Ill. 256. 


Owner present at driving test 
Where owner required garage to 
demonstrate that automobile was 
properly repaired by operating it at 
speed which was found to be exces¬ 
sive, and owner sat as observer and 
inspector during test, he could be 
held liable for excessive rate of 
speed—Hillenbrand v. DeMott, 42 N. 
Y.S.2d 896. 

57. Neb.—Sutton v. Inland Const. 
Co., 14 N.W.2d 387, 144 Neb. 721. 

Gruest permitted to drive 

Owner permitting girl he was tak¬ 
ing to dance to drive was liable for 
injuries to third persons caused by 
her negligent driving, she being his 
servant for the time being.—Strong 
V. Ernst, 14 P.2d 697, 169 Wash 617. 

58. Cal.—Griffin v. Jacobsen, 61 P. 
2d 350, 17 Cal.App.2d 68. 

Automobile dealer 

(1) Where prospective buyer is ac¬ 
companied by owner or latter’s agent, 
who retains right to direct opera¬ 
tion, buyer's negligence may be 
charged to owner, although it is 
possible for owner or agent to sur¬ 
render control of car and remain pas¬ 
senger without liability for such 
buyer's acts.—Beaudoin v. W. P- 
Mahaney, Inc., 159 A. 667, 131 Me. 
118. 

(2) An automobile dealer who took 
a prospective buyer for a ride in 
automobile in order to demonstrate 
it and who permitted the prospective 
buyer to drive it, was liable for the 
negligent acts of the prospective 
buyer in driving, where the evidence 
showed that the dealer had not aban¬ 
doned to the prospect the right to 
control the operation of the automo¬ 
bile.—Dahnke v. Meggitt, 26 N.E.2d 
223, 63 Ohio App. 252. 

59. Ill.—Palmer v. Miller, 43 N.E.2d 
973, 380 Ill. 256. 

42 C.J. p 1077 note 36. 

An infant owner cannot enter into 
a joint adventure, so as to come 
within this rule.—Gott v. Scott, La 
App., 199 So. 460. 
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owner’s benefit or for the mutual benefit of the 
owner and the driver.®® 

The owner, when present, has the right and duty 
to prevent, if possible, the driver from operating 
the car in a reckless and dangerous manner or in 
violation of law;®i he cannot sit idly by and re¬ 
frain from remonstrance while knowing that the 
driver is endangering the lives of others,and if 
he has the opportunity to restrain the driver, but 
fails to take advantage of it, he should be held re¬ 
sponsible for the consequences.®^ 

An owner who is not present and who has no 
control of the automobile, which is not being used 
in furtherance of his business or undertaking, is 
not liable for the user’s negligence®^ in the absence 
of any statute imposing liability.®® 

§ 429. Personal Negligence 

As has been noted supra § 428, the owner of a 
motor vehicle is liable for his personal negligence in 
the operation or control thereof. He may also be 


liable for his negligence in permitting the operation 
of a defective vehicle, as discussed infra § 430, or 
in permitting the operation of his motor vehicle by 
an inexperienced or incompetent person, infra | 
431. 

Examine Pocket Parts for later cases. 

§ 430. - Permitting Operation of Defec¬ 

tive Vehicle 

An owner of a motor vehicle who knows, or by the 
exercise of reasonable care could have known, of its de¬ 
fective and unsafe condition, but permits another to op¬ 
erate it, without warning him of the defect, is liable for 
injuries resulting from the defective condition; but he is 
not liable if the vehicle was operated without his knowl¬ 
edge or consent. 

An owner of a motor vehicle who, knowing it to 
be in an unsafe and defective condition for opera¬ 
tion, nevertheless permits another person to oper¬ 
ate it upon the highway, without w'arning him of 
the defect,®® is liable for injuries resulting from its 
defective condition.®^ The owner may also be re- 


60. Ill.—Brooks V. Snyder, 24 N.E. 
2d 55, 302 Ill.App. 432. 

61. Cal.—Grover v. Sharp & Fel¬ 
lows Contracting Co., 153 P.2d 83. 
66 Cal.App.2d 736—Rapolla v. 
Goulart, 287 P. 562, 105 Cal.App. 
417—^Randolph v. Hunt, 183 P. 358, 
41 Cal.App. 739. 

Ill.—^Palmer v. Miller, 43 N.E.2d 973, 
380 Ill. 256. 

Md.—Powers v. State, for Use and 
Benefit of Reynolds, 11 A, 2d 909, 
178 Md. 23. 

Okl.—Ellis V. Fixico, 50 P.2d 162, 174 
Okl. IIG—Fixico V. Ellis, 46 P.2d 
619, 173 Okl. 5—Harris v. Boling, 
269 P. 274, 132 Okl. 17. 

62. Cal.—Grover v. Sharp & Fellows 
Contracting Co., 153 P.2d 83, 66 
Cal App.2d 736—Rapolla v. Goulart, 
287 P. 562, 105 Cal.App. 417—Ran¬ 
dolph V. Hunt, 183 P. 358. 41 Cal. 
App. 739. 

Mich.—Naudzius v. Lahr, 234 N.W. 

581, 253 Mich. 216, 74 A.L.R. 1189. 
Okl.—Harris v. Boling, 269 P. 274, 
132 Okl. 17. 

63. Cal.—^Rapolla v. Goulart, 287 P. 
562, 105 Cal.App. 417—Randolph v. 
Hunt. 183 P. 358, 41 Cal.App. 739. 

Okl.—Ellis V. Fixico, 50 P.2d 162, 174 
Okl. 116—Fixico v. Ellis. 46 P.2d 
519, 173 Okl. 5—Harris v. Boling, 
269 P. 274, 132 Okl. 17. 

64. Neb.—Snyder v. Russell, 1 N.W. 
2d 125, 140 Neb. 616. 

66. Neb.—Snyder v. Russell, supra. 
66. N.Y.—Greenbaum v. Tiltz Air 
Conditioning Corp., 69 N.T.S.2d 162, 
272 App.Div. 769, afiSrined 74 N.E, 
2d 475. 297 N.T. 644. 

— Stroud V. Southern Oil Transp. 


Co., 3 S.E 2d 297, 215 N.C. 726, 122 

A. L.R. 1018. 

SiddexL danger incident to third per¬ 
son’s task 

Owner of truck driven to filling 
station to repair flat tire was not lia¬ 
ble for death of station employee 
struck by equipment when inner tube 
blew out, on theory that owner was 
negligent in not informing- decedent 
of defective condition of wheel when 
its condition constituted a hidden 
danger, where such hidden danger 
was an incident to task decedent un¬ 
dertook to perform.—Sallee v. Shop- 
taw, 198 S.W.2d 842, 210 Ark. 600. 

67. TJ.S.—^Dierks Lumber & Coal 
Co. V. Mabry. C.C.A-Ark., 128 F.2d 
1005. 

G-a.—^Holt V. Eastern Motor Co., 15 S. 

B. 2d 895, 65 Ga.App. 502. 

Ind.—Corp-as Juris cited in Opple v. 

Ray. 195 N.E. SI, 208 Ind. 450. 

Mo —Corpus Juris quoted in Stand¬ 
ard Oil Co. of Indiana v. Leaverton, 
App., 192 S.W.2d !681, 683. | 

N.C.—Stroud V. Southern Oil Transp. 
Co., 3 S.E 2d 297, 21-5 N.C. 736, 122 
A.L.R. 1018. 

Tex.—Sturtevant v. Pagel, 130 S.W. 
2d 1017, 134 Tex. 46—^Russell 

Const. Co. V. Ponder, Civ.App., 182 
S.W.2d 857, affirmed 186 S.W.2d 233, 
143 Tex. 412. 

42 C. J. p 1077 note 42. 

Care as to equipment and condition 
of vehicle generally see supra §§ 
260-263. 

Frozimarte cause 

(1) The owner is not liable on the 
ground that the vehicle is defective 
and therefore a dangerous instru- 
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mentality, unless the injury was 
proximately occasioned by the defect. 
Ind—Opple V. Ray, 196 N.E. 81, 208 
Ind. 450. 

Me.—^Flaherty v. Helfont, 123 Me. 
134, 122 A. ISO. 

Tex.—^Russell Const. Co. v. Ponder, 
186 S.W.2d 233, 143 Tex. 412— 
Bender Motor Co. v. Rowan, Civ. 
App., 33 S.W.2d 263, reversed on 
other grounds Rowan v. Bender 
Motor Co., Com.App., 50 S.W.2(i 802, 
conformed to Bender Motor Co. v. 
Rowan, Civ.App, 56 S.W.2d 1119. 

(2) Collision, and not alleged de¬ 
fect, held proximate cause of in¬ 
jury.—^Hook V. Reynolds, 166 S.W.2d 
242, 203 Ark. 259. 

Brakes 

(1) This rule has been applied in 
the case of an automobile with de¬ 
fective brakes. 

N.T.—^Hardin v.. City of Schenectady, 
278 N.T.S. 28, 154 Misc. 411, 

Or.—Foster v. Parra, 243 P. 778, 117 
Or. 286. 

Tex.—Russell Const. Co. v. Fonder, 
186 S.W.2d 233, 143 Tex. 412— 
Sturtevant v. Pagel, Civ.App, 109 
S.W.2d 556, affirmed 130 S.W.2d 
1017, 134 Tex. 46. 

(2) In action against automobile 
dealer for death of guest who, with¬ 
out dealer’s knowledge, was riding 
with prospective purchaser of deal¬ 
er’s automobile, where evidence 
showed that brakes were not per¬ 
fect, but adequate to control auto¬ 
mobile when operated at reasonable 
speed, statute forbidding owner to 
permit automobile to be operated on 
highway unless equipped with brakes 
adequate to control its movements 
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sponsible for resulting injuries where he could have 
•discovered the defective condition of the motor ve¬ 
hicle by the exercise of reasonable care,6S although 
the owner is not responsible if a latent defect which 
•causes an accident could not have been discovered 
hy appropriate care and inspection of the automo- 
hile.®9 An automobile known to be mechanically 
so defective as to render it liable to become uncon¬ 
trollable on the highway is a dangerous instrumen¬ 
tality for the operation of which the owner may be 
held liable.70 The owner is not liable if the motor 


vehicle was operated without his knowledge or con¬ 
sent,71 nor is he liable for the negligent operation 
of the car at night without lights, where his agree¬ 
ment with the operator was that it should be oper¬ 
ated only in the daytime.72 

The statutory duty to keep an automobile 
equipped with proper brakes is imposed on the own¬ 
er,73 and the owner is liable for any injuries proxi- 
mately caused by the defective condition of the 
brakes if he permits another person to operate it 
upon the road while it is in that condition,74 even 


•did not make automobile trespasser 
on the highway so as to entitle ad¬ 
ministratrix to recover from dealer. 
—^Foley V. John H. Bates, Inc., 4 ISr.E 
2d 349, 295 Mass. 557. 

(3) Care as to brakes generally see 
■supra § 261. 

J^ights , 

(1) Owner who intrusted automo¬ 
bile with defective taillight to an¬ 
other, knowing that it was to be 
used on highway in dark, was bound 
to anticipate that automobile might 
be operated at low rate of speed, and 
that collision from rear was highly 
■probable.—Opple v. Ray, 195 N.E. 81, 
208 Ind. 450. 

(2) Care as to lights generally see 
«upra § 2'63. 

Blrty windshield 

Bailor of automobile cannot be 
held liable for death of one struck 
thereby as result of bailee driver's 
inability to see through dirty wind¬ 
shield on ground of bailor’s knowl¬ 
edge that a windshield is unlikely 
to be made reasonably safe by clean¬ 
ing it before being put to use by 
bailee.—Slate, for Use of Mitchell, v. 
Jones, 46 A.2d 623, 186 Md. 270, re¬ 
argument denied 47 A. 71, 186 Md. 
270. 

'Truck operated and maintained by 
bailee 

(1) Bailor of truck operated, serv¬ 
iced, and maintained by bailee was 
not liable for death of bailee's em¬ 
ployee who was killed when driving 
truck, either at common law or un¬ 
der statute covering negligence in 
operation and not in maintenance, 
even if defects in truck contributed 
to happening of the accident, since 
decedent was operating truck in the 
service of his employer.—^Elfeld v. 
Burkham Auto Renting Co., 79 N.T.S. 
2d 383, 2'74 App.Div. 796, reargument 
denied 81 N.T.S.2d 266, 274 App.Div. 
815. 

(2) Owner’s liability for acts ®f 
bailee see infra S 439. 

BS. U.S.—Sugg V. Hendrix, C.C.A. 

Miss., 153 F.2d 240. 

Ga.—^Holt V. Eastern Motor Co., 1‘5 

ai.E.2d 895, 65 Ga.App. 502. 


N.'C—Stroud V, Southern Oil Transp. 
Co., 3 S E.2d 297, 215 N.C. 726, 122 
A.L.R. 1018. 

Tex.—Sturtevant v. Pagel, 130 S.W. 
2d 1017, 134 Tex. 46—Bender Motor 
Co V. Rowan, Civ.App, 33 S.W.2d 
263, reversed on other grounds, 
Rowan v. Bender Motor Co,, Com 
App., 50 S.'W.2d 802, conformed to 
Bender Motor Co. v. Rowan, Civ. 
App., 56 S.W.2d 1U9. 

Reasonable care held used 
U.S.—Cherry Lake Farms v. Taylor, 
C.C APla. 98 F-2d 571. 

A dealer had duty not to turn over 
to prospective buyer automobile 
which was inherently dangerous be¬ 
cause of latent defe-ct of which deal¬ 
er actually knew or which he could 
have discovered by ordinary care, 
where neither prospective buyer nor 
third persons whose injury might 
reasonably be anticipated could, by 
the exercise of ordinary care, dis¬ 
cover such defect or avoid the ef¬ 
fect of dealer's negligence.—Holt v. 
Eastern Motor Co., 15 S.E.2d 895, 65 
Ga.App. 602. 

Sale of used HrutomobUe 
Duty of owners of automobile 
which was for sale to exercise or¬ 
dinary care to see that when it was 
permitted by them to be operated 
over public highways hy a prospec¬ 
tive buyer, it was not so defective 
that operation would thereby endan¬ 
ger third persons, was not relieved 
by fact that automobile was not of¬ 
fered for sale as new one or one 
which had been reconditioned, or fact 
that owners and their customer all 
knew it was a used automobile.— 
Standard Oil Co. of Indiana v. Leav- 
erton, Mo.App., 192 S.W’.2d 681. 
XTnloadlug of truck by patrou’s em¬ 
ployees 

Where packing company knew that, 
in order to prevent overexposure of 
meat, it was necessary that its pa¬ 
tron’s employees assist in unloading 
meat from company’s truck, company 
was under duty to exercise ordinary 
care to keep its truck in reasonably 
safe condition for patron’s employees 
engaged in unloading the meat.— 
Reed v Swift & Co., Mo.App., 117 S. 
W.2d 636. 


09. La.—^Ross V. Tynes, App, 14 So. 
■2d SO. 

Mass.—Bolin v. Corliss Co., 159 IST.E 
612, 263 Mass 115. 
ra.—^Delair v. McAdoo, 188 A. 181, 
324 Pa. 392. 

Utah.—White v. Pinney, 108 P.2d 249, 
99 Utah 484. 

Zuspectiou held iuadecLuate 
La.—^Ross V. Tynes, App., 14 So.2d 
80. 

Mechanism breaking* under strain 
Where part of mechanism breaks 
under strain of going up grade, driv¬ 
er was not negligent, and brakes 
were in good condition, mere happen¬ 
ing of accident does not raise pre¬ 
sumption of negligence on part of 
owner, as such breakage could hap¬ 
pen without negligence on part of 
owner or driver.—Gins v. Hoffman, 
12 PaDist.&Co. 769. 

Rim; tire 

Ark.—Sallee v. Shoptaw, 198 S.W.2d 
842, 210 Ark. 600. 

Mass.—Bolin v. Corliss Co., 159 K.E. 
612, '263 Mass. 115. 

70. La.—Bailey v. Simon, App., 199 
So. lSi5. 

Tex—Russell Const. Co. v. Ponder, 
186 'SW.2d 233, 143 Tex. 412. 
Wash.—Robbins v. Hansen, 52 P.2d 
908, 184 Wash. 677. 

Dangerous character of motor vehicle 
generally see supra § 12. 

Car operated at night without lights 
La.—Hunt v. Chisholm, App., 183 So 
132. 

71. La.—^Hunt v. Chisholm, supra. 
Mo.—Corpus Juris quoted in Stand¬ 
ard Oil Co, of Indiana v. Leaver- 
ton, App., il92 S.W.2d 681, 683. 

Tex.—'Clem Lumber Co. v. Fisher, 
Civ.App., 84 S.W.2d 282, error dis¬ 
missed. 

4'2 C.J. p 107'7 note 43. 

72. N.C.—Jones v. Stancil, 152 S.E 
492, 198 N.C, 641. 

73. N.T.—Donovan v. Garvas, 200 N. 
T.S. 253. 121 M'isc. 24. 

74. Or.—^Poster v. Parra, 243 P. 778, 
117 Or. 286. 

42 C.J. p 1078 note 45. 
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though, it has been held, the operator was using 
the car for his own purposes and not on the busi¬ 
ness of the owner but as to the last point there 
is authority opposed.76 If, however, the car is 
taken out and operated by a person other than the 
owner without the owner’s knowledge or consent, 
the owner is not liableJ'^ 

Gratuitous bailor or user. A gratuitous bailor 
of a motor vehicle may not furnish the bailee with 
an unsafe and unmanageable vehicle for a purpose 
which will endanger life and limbjs and is liable 
for injuries, proximately resulting from the defect, 
to third persons who are without fault themselves.79 
Hnwever, a gratuitous bailor owes to his bailee 
only the duty of giving warning or notice of those 
defects in the car, if any, of w^hich he has knowl¬ 
edge and which in reasonable probability will im¬ 
peril those using it;80 and an owner furnishing his 
car to another for the latter's gratuitous use is not 
responsible for an injury to the user caused by a 
defective condition of which the owner did not 
know when he turned the car over to the user, 
where, in the exercise of reasonable judgment, he 
could not have foreseen the probable injury to the 
user and the same holding has been made where 
the lender has no actual knowledge of the defect, 
even though he should have known of it.^^ 

Liability to chauffeur. It has been held that the 
owner of an automobile who employs a competent 
chauffeur to drive it is not under a duty to advise 
the chauffeur of a defective condition of the 
brakes^S or of the dangers incident to operating a 


motor vehic!e with defective brakes ;S4 and hence 
he has been held not liable for an injury suffered 
by the chauffeur in consequence of the brakes being 
in bad condition.®® It has also been held, hov/ever, 
that, where the owner of an automobile has knowl¬ 
edge that the brakes are defective and fails to in¬ 
form his servant, who is taking the car out for the 
first time, of this condition, he is liable for an in¬ 
jury to the servant resulting from the detective con¬ 
dition of the brakes.®6 

§ 431. -Intrusting Vehicle to Incompe¬ 

tent Driver 

a. In general 

b. Intoxication 

c. Violation of statute or ordinance 
a. In G-eneral 

An owner of a motor vehicle who intrusts it to one 
whom he knows, or, in the exercise of reasonable care, 
should have known, to be an incompetent, careless, reck¬ 
less, or inexperienced driver is liable for a resulting 
injury. 

It is the duty of the owner of a motor vehicle to 
put it in charge of a reasonably prudent and com¬ 
petent driver,®"^ and to exercise reasonable care in 
selecting a driver®® and in ascertaining his compe¬ 
tency to drive®^ and the existence of habits which 
would make it unsafe to place so dangerous an 
agency in his hands.® 0 The owner is under a duty 
not to place it in the hands of a person whom he 
knows,® 1 or by the exercise of reasonable diligence 
could have known, ®2 to be an incompetent, careless. 


75. N.T.—Donovan v. Garvas, 200 N. 
T.S. 353, 121 Misc. 24. 

42 C.J. p 1078 note 4'6. 

76. Ky.—^Hensley v. Golden, 106 S. 
‘W.2d 739, 302 Ky. S56. 

Pa.—Beatty v. Firestone Tire etc., 
Co-, 106 A. 303, 263 Pa. 271. 

77. Pa.—Felski v. Zeidman, 126 A. 
794, 281 Pa. 419. 

78. U.S.—Dierks Lumber & Coal Co. 
v. Mabry, C.'C.A.Ark., 128 r.2d 1005. 

79. U.S.—Dierks Lumber & Coal Co. 
V. Mabry, supra. 

W.Va.—Jenkins v. Spitler, 199 S.E. 
368, 120 W.Va. 514. 

80. ISr.T.—Knapp v. Gould Automo¬ 
bile Co.. 299 N.T.S. 688, 252 App. 
Div. 430. 

42 C.J. p 1077 note 43 [e]. 

No greater duty to 1>ailee*s guest 
N.Y.—^Knapp v. Gould Automobile 
Co., 299 N-.Y.S. 688, 252 App-Div. 
430. 

81. Ky.—Lutz’s Adm’r v. W. J- 
Hughes & Sons Co., 24 S.W.2d 578, 
232 Ky. 675. 

60 0.J.S.-67 


l^oan under Z^ouisiaua law 
U.S—^Lancaster v. Jordan Auto Co., 
C.C.A.Miss., 121 F.2d 912. 

82. Mont.—^Dickason v. Dickason, 
274 P. 145,^84 Mont. 62. 

83- Conn.—Plasikowski v. Arbus, 103 
A. 642, 92 Conn. 556, L.K.A1918E 
415. 

42 C.J. p 1078 note 49. 

84. Conn.—^Plasikowski v. Arbus, su¬ 
pra. 

85. Me—^Pierce v. Morrill Bros. Co., 
102 A. 230, 116 Me. 517. 

42 C.J. p 1078 note 51. 

86. Wash.—Gianini v. Cerini, 171 P. 
1007, 100 Wash. 687. 

87. Tenn.—Smith v. Fisher, 11 
Tenn.App. 273. 

88. Tenn.—Smith v. Fisher, supra. 

89. U.S.—Crockett v. U. S., C.C.A. 
W.Va., 116 F.2d 646, certiorari de¬ 
nied 62 S.Ct. 57, 314 U.S. 619, 86 
L.Ed. 498—Crockett v. McElroy, C. 
C.A.W.Va., 116 F.2d 646, certiorari 
denied 62 S.Ct. 57, 314 U.S. €19, 86 
L.Ed. 498. 

90. U.S.—Crockett v. U. S., C.C.A. 
W.Va., 116 F.2d 64€, certiorari de- 
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nied 62 S.C3t. 57, 314 TT.B. 619, 36 
L.Ed. 498—Crockett v. McElroy, C. 
C.A.W.Va., 116 F.2d 646, certiorari 
denied 62 S.Ct. 57, 314 U.S. 619, 
86 L.Ed. 498. 

91. Hawaii.—Correira v. Liu, 28 Ha¬ 
waii 145. 

Ill.—Dyreson v. Hughes, 76 N.E.2d 
S09, 331 Ill.App. 198—Bensman v. 
Reed. 20 N.E.2d 910, 299 Ill.App. 
531. 

N.C.—Bogen v. Bogen, 18 S.E.2d 162, 
220 N.C. 648. 

Pa.—Delair v. McAdoo, 188 A. 181, 
324 Pa. 392. 

42 C.J. P 1078 note 54. 

Competency or experience of driver 
generally see supra §§ 2-64, 265. 
Tadlnre to prevent use of car 

Failure of automobile dealer to 
prevent his service superintendent, 
an incompetent driver, from using 
one of dealer's automobiles was held 
not to render dealer liable where he 
did not know that automobile was to 
be lent.—^Worsham-Buick Co. v. 
Isaacs. 87 S.W.2d 2'52, 126 Tex. 646. 

92. Ill.—^Bensman v. Reed, 20 N.E. 
1 2d 910, 299. Ill.App. 531. 
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reckless, or inexperienced driver; and he may be 
held liable for a resulting injury on the ground of 
negligence where he intrusts the operation of his 


vehicle to such a driver, 9 3 when he knows, or 
should have known, of such characteristics on the 
part of the driver, 94 in the exercise of ordinary or 


93- Oonn.—Greeley v. Cuniiingrham, 
165 A. 678, >116 Conn. 51-5. 

Ga.—^Durden v. Maddox, 37 S.B 2d 
'219, 73 Ga.App. 491—Graham v. 
Cleveland, 200 S.E. 184, 68 Ga.App. 
810. 

Ill.—^Unlon Bank of Chicago v. Kolk- 
liurst, 265 Ill.App. 254. 

Kan.—Corpus Juris quoted In Priest¬ 
ly V. Skourup, 45 P.2d S52, 854, 142 
Kan. 127, 100 A.L.R. 916 
La.—Corpus Juris quoted in Davis v. 

Shaw, App., 142 So. 301, 306. 

Mich.—Naudzius v. Lahr, 234 N.W. 

681, 253 Mich. 216, 74 A.L.R. 1189. 
Miss.—Slaughter v. Holsomback, 147 
So. 318. 166 Miss. 643. 

N.J.—Maiswinkle v. Penn Jersey Au¬ 
to Supply Co.. 2 A.2d 593, 121 N.J. 
Law 349. 

Ohio.—Cunningham v. Bell, 77 N.E.2d 
018, 149 Ohio St. 103. 

Wash.—Atkins v. Churchill, 194 P 2d 
364. 

42 C.J. p 1078 note 64. 

Incompetent member of family see 
infra § 432. 

Liability of: 

Garage keeper renting automobile 
see infra § 768. 

Owner for acts of bailee see infra 
§ 439. 

CO'Xnbined negligence of owner and 
operator 

The liability of the owner rests 
not alone on the fact of ownership, 
but on the combined negligence of 
the owner and the driver, negligence 
of the one in intrusting the machine 
to an incompetent driver and of the 
other in its operation. 

Ark.—'Chaney v. Duncan, 110 S.W.2d 
21. 194 Ark. 107i6. 

Hawaii.—'Correira v. Liu, 28 Hawaii 
145. 

Iowa.—Krausnik v. Haegg Hoofing 
Co., 20 jr.W.2d 432, 236 Iowa 98i5, 
163 A.L.R. 1413. 

Kan.—Priestly v. Skourup, 45 P.2a 
8'52, 142 Kan. 127, 100 A.L.R. 916. 
Miss.—Somerville v. Keeler, 145 fio. 
721, 165 Miss. 244. 

Mo.—Saunders v. Prue, 151 S.W.2d 
478, 235 Mo App. 1245. 

Ohio.—Williamson v. Eclipse Motor 
Lines, 62 N.E.2d 339, 145 Ohio St. 
467, 168 A.L.R. 1356—Poole v. 

Wingett, 30 Ohio N.P.,N.S., 179. 

Pa.—^Eachus v. Cadillac Motor Car 
Co., IS Pa.Dist. &Co. 754, 23 Del. 
Co. 308. 

Tex.—^Bender Motor Co. v. Rowan, 
Civ.App., 33 S.W.2d 263, reversed 
on other grounds Rowan v. Bender 
Motor Co., Com.App., 50 S.W.2d 
802, conformed to Bender Motor 
Co. V. Rowan, Civ.App., 66 S.W.2d 
1119. 


Vt—Dicranian v. Foster, 45 A.2d 650, 
114 Vt. 372. 

42 <C.J. p a078 note 54 [c], p 1088 
note 47 [b]. 

Employee 

(1) The rule applies to cases In 
which an employee is the borrower, 
as well as to cases where a stranger 
IS the borrower.—Gemmell Bros. Co. 

V. Durham, 11 Tenn.App. 97. 

(2) Liability of owner for acts of 
servant generally see infra §§ 43i5- 
437. 

Effect of statutes 

(1) The common-law rule is not 
rendered Inapplicable by a statute 
providing that in all cases where 
damage is done by any car by rea¬ 
son of the driver’s negligence, and 
the car is driven with the owner's 
consent, the owner shall be liable; 
the owner's negligence in intrusting 
his automobile to a known incompe¬ 
tent driver, if the proximate cause of 
injury to a third person, makes the 
owner liable even though particular 
use at time of injury was beyond 
scope of consent.—^Krausnick v. 
Haegg Roofing Co., 20 N.W.2d 432, 
■236 Iowa 985, 163 A.L.R. 1413. 

(2) Under statute providing that 
owner shall not be liable for injuries 
caused by driver’s negligence unless 
vehicle was driven with owner's ex¬ 
press or implied consent or knowl¬ 
edge, the rule authorizing recovery 
from employer on ground of em¬ 
ployee's incompetence and reckless¬ 
ness known to employer is inapplica¬ 
ble.—Kalinowski v. Odlewany, 287 K. 

W. 344, 289 Mich. 684. 

Injury to original driver 

One securing another to drive for¬ 
mer's automobile and leaving it in 
driver’s charge was not liable for in¬ 
juries to driver as result of owner’s 
invited guest, who could not drive, 
undertaking to run it while original 
driver occupied right front seat.—- 
Smith V. Butcher, 79 S.W.2d 948, 258 
Ky. 241. 

“Overwhelming weight of authority” 
Mich.—Tams v. Eding, 251 N.W. 3'67, 
■265 Mich. 94. 

Proposition well esta^blished at com- 
mon law 

Iowa—^Krausnick v^ Haegg Roofing 
Co., 20 N.W.2d 432, 236 Iowa 985, 
163 A.L.R. 1413. 

ILeading cases 

Ky.—Brady v. B. & B. Ice Co., 45 S. 

W.2d 1051, 242 Ky. 138. 

Ohio.—^Elliott V. Harding, 140 N.E. 
328, 107 Ohio St. 501, 36 A.L.R. 
1128. 

94. U -S.—Murray v. Pasotex Pipe 
Line Co., C.C.A.Tex., 161 F. 2d 6^” 
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Harrison v Carroll, C.C.A.Va., 139 
F.2d 427—Corpus Juris cited in 
Dierks Lumber & Coal Co. v. Ma¬ 
bry, C.C.A.Ark., 128 F.2d 1005, 
1008—^Department of Water and 
Power of City of Los Angeles v. 
Anderson, C.C.A.Nev., 95 P.2d 577, 
certiorari denied 59 S.Ct. 67, 305 

U. S. 607, 83 LEd 386. 

Ala—^Spurling v. Fillingim, 12 So.2d 
740, 244 Ala. 172—Laney' v. Black¬ 
burn, 144 So. il26, 25 Ala App. 248. 
Ariz—Powell v. Langford, 119 P.2d 
230, 58 Ariz 281. 

Ark.—McAllister v. Calhoun, 205 S. 
W.2d 40, 212 Ark. 17—Chaney v. 
Duncan, 110 SW.2d 21, 194 Ark 
1076—Layes v. Harris, 63 S W.2d 
971, 187 Ark. 1107. 

Cal —Kanananakoa v Badalamente, 6 
P.2d 338, 119 Cal App. 231—Owens 

V. Carmichael’s U-Drive Autos, 2 
P.2d 580, 116 Cal.App 348. 

Conn.—Greeley v. Cunningham, 165 
A. 1678, 116 Conn. 515. 

Ga—^Ficklen v. Heichelheim, 176 S.E. 
540, 49 GaApp 777—Corpus Juris 
cited in Nu Grape Bottling Co. v. 
Knott, 171 S.E. 151, 152, 47 Ga. 
App. 539. 

Ill.—Dyreson v. Hughes, 76 NE2d 
809, 331 Ill.App. IDS—Bensman v. 
Reed, 20 N.E.2d 910, 299 Ill App. 
531. 

Iowa.—Corpus Juris cited in Kraus- 
nick V. Plaegg Roofing Co, 20 N. 

W. 2d 432, 434, 236 Iowa 985, 163 
A.LR. 1413. 

Kan.— ^Corpus Juris quoted in Priest¬ 
ly V. Skourup, 45 P.2d 852, 854, 142 
Kan, 127, 100 A.L.R. 916. 

Ky.—Owensboro Undertaking & Liv¬ 
ery Ass’n V. Henderson, 115 S.W.2d 
563, 273 Ky. 112—Sanders v. Lakes, 
109 S.W.2d 36, 270 Ky. 98—Brady 
V. B. & B. Ice Co., 415 S.W.2d 1051, 
242 Ky. 138—^Winslow v. Everson, 
298 S.W. 1084, 221 Ky. 430. 

La.—Donovan v. Standard Oil Co. of 
Louisiana, App., 197 So. 320. 

Md.—Rour.ds v. Phillips, 177 A. 174, 
168 Md. 120. 

Mich.—Tams v. Edmg, 273 N.W. 761, 
280 Mich. 440—Corpus Juris cited 
in Tams v. Eding, 251 N.W. 367, 
265 Mich. 94. 

Mi/^e.—Bourgeois v. Mississippi 

School Supply Co., 155 So. 209. 170 
Miss. 310—Levy v. McMullen, 152 
So. 899, 169 Miss. 659—^Herrmann 
V. Maley, 132 So. 641. 159 Miss. 
538. 

Mo— Corpus Juris cited In Saunders 
V. Prue, 151 S.W 2d 478, 482, 235 
Mo.App. 1245— Corpus Juris cited 
in State ex rel., to Use of Leather- 
man V. Harris, 77 S.W.2d 846, 848, 
229 Mo App. 304. 
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reasonable care or diligence,or has reasonable 
cause to know or believe the driver to have such 
characteristics ;9 6 and the rule has been held to 
apply even though the use being made of the vehi¬ 


cle at the time of the injur}: v/as be3'ond the scope 
of the owner's ci::sent-9" An ovrner lending or 
renting his car has, therefore, been required to 
make a reasonable investigation to determine wheth- 


N.J.—^Hala v. Worthington, 31 A.2d 
844, 130 N.J.Law 102. 

N.T.—^Hogan v. Comae Sales, 281 X 
T.S. 207, 245 App.Div. 216, af¬ 

firmed 2 N.E.2d 695, 271 X.Y. 562. 
N.O.—Corpus Juris cited in. Eogen 
V. Bogen, 18 S E.2d 162, 163, 220 
N.C. 648—^Hawes v Haynes, 14 S.E 
2d 603, 219 N.C. 535. 

Ohio.—^Williamson v. Eclipse Motor 
Lines, 62 NE.2d 339, 145 Ohio St. 
467, 168 A.L.R. 1256—Edwards v. 
Benedict, 70 N.E.2d 471, 79 Ohio 
App. 134—^Williams v. Hus ted, 
App., '54 NE.2d 165—Ward v. 
Koors, App., 33 N.E.2d 669—^Poole 

V. Wingett, 30 Ohio N-P^N-S., 179. 
Okl.—^Downtown Chevrolet Co. v. 

Lehman, 129 P.2d 578, 191 Okl. 319 
—Coker v. Moose, 68 P.2d 504, ISO 
Okl. 234. 

Or.—Guedon v. Rooney, 87 P.2d 209, 
160 Or. 621, 120 A.L R. 1298. 

Pa.—Chamberlain v Riddle, 38 A.2d 
521, 155 Pa.Super. 507—^Eaclius v. 
Cadillac Motor Car Co, 18 Pa. 
Dist. &Co. 754, 23 Del.Co. 308. 
S.D.—Bock V. Sellers, 285 NW. 437, 
66 S.D. 450. 

Tenn —Gemmell Bros. Co. v. Durham, 
11 Tenn.App 97. 

Tex.—Mundy v. Pirie-Slaughter Mo¬ 
tor Co., 206 S.W.2d 587—Russell 
Const. Co. V. Ponder, 186 S.W.2d 
233, 143 Tex. 412—Seinsheimer v. 
Burkhart, 122 S.W.2d 1063, 132 

Tex. 336—Mayer v. Johnson, Civ, 
App,, (148 S.W.2d 4'54, error dis¬ 
missed, judgment correct—Lang 
Floral, etc., Co. v. Sheridan, Civ. 
App., 24'5 'S W. 467, error dis¬ 
missed. 

Utah—Wilcox V. Wunderlich, 272 P. 
207, 73 Utah 1. 

Wis.—Canzoneri v. Heckert, 269 N- 

W. 71'6, 223 Wis. 25. 

42 C.J. p 1079 note 55. 

Reputation as not sole soTixce of 

knowledge 

A father who has reason to be¬ 
lieve, from observation of son's hab¬ 
its or otherwise, that son is a care¬ 
less driver, must deny son use of au¬ 
tomobile irrespective of son’s repu¬ 
tation as driver, such reputation not 
being the sole source of knowledge 
as to son’s habits of driving.—^Reid 
V. Owens, 69 P.2d 265, 92 Utah 432. 
“Knowingly” in statute 

The word “knowingly” in statute 
providing that owner who knowingly 
permits automobile to be operated by 
unqualified person is liable for such 
person’s unlawful acts does not mod¬ 
ify word “permit,” which connotes 
knowledge and consent, but applies 
to lack of qualifications of such per¬ 
son, and under such construction, | 


statute imposes liability only \,*hen 
owner knows that such person is dis¬ 
qualified; statute means that any 
person v/ho is the owner of a mstor 
vehicle and permits such vehicle to 
be operated by a person, kno''.v.r.g 
such person not to be qualified under 
state lav/, shall be Civilly liable as 
a joint tort-feasor.—^AViilingham v. 
Panick. C.C.A.Okl., 161 F.2d 614. 


; negligent.—Davis v. Shaw, La.App., 
- 1:2 So. SOI. 

' (S> Owner intrusting fam.Iy auto- 

nitybile to son, v/iih knov/ledge of in- 
tendt-d employment and of san's pro- 
; pensity for rapid driving, held 
, chargeable with results of son’s neg¬ 
ligence.—Moran v, Mcran, 216 N.W. 
I 711, 124 Neb. 379. 


95. U.S.—^^lurray v. Pasotex Pipe 
Line Co., C.C.A.Tex., 161 P.2d 5. 

Conn.—Greeley v. Cunningham, 165 
A. 678, 116 Conn. 515. 

Ill.—^Dyreson v. Hughes, 76 N.E.2d 
809, 331 Ill.App. 198—^Bensman v. 
Reed, 20 N.E.2d 910. 209 IlLApp. 
531. 

Ky.—Owensboro Undertaking & Liv¬ 
ery Ass’n V. Henderson, 115 S.W.2d 
563. 273 Ky. 112—Sanders v. Lakes. 
109 S.W.2d 36, 270 Ky. 98—Saun¬ 
ders Drive-It-Tourself v. Walker, 
284 S.W. loss, 215 Ky. 267. 

Miss.—^Levy v. McMullen, 152 So 
899, 169 Miss. 6‘59—^Herrmann v. 
Maley, 132 So. 641. 159 Miss. 638. 
Ohio.—^Whlliamson v. Eclipse Motor 
Lines. 62 N.E.2d 339, 145 Ohio St 
467, 168 A.L.R, 1356—Edwards v. 
Benedict, 70 N.E.2d 471, 79 Ohio 
App 134—^W'ard v. Koors, App., 33 
N,E2d 669. 

96. Kan.—^Priestly v. Skourup, 45 P. 
2d 852, 142 Kan. 127, 100 A.L.R. 
916. 

Or.—Guedon v. Rooney, 87 P.2d 209, 
160 Or. 621, 120 A.LR. 1298. 

One instance of negligence is not 
sufficient to brand a driver as care¬ 
less or incompetent to the degree 
that his retention in service is 
thenceforward at employer’s risk.— 
R. J. Reynolds Tobacco Co. v. New¬ 
by, C.C.A.Idaho, 145 F.2d 768. 


(4) Evidence that driver custo¬ 
ms ril 3 ' approached intersection where 
collision occurred at rapid rate of 
speed and on some occasions did not 
slow up for intersection wa,s not 
sufficient to establish incompetency 
of driver so as to make owner guilty 
of negligence in intrusting automo¬ 
bile to him, where driver had never 
previously been in an accident.— 
Grot well v. Cowan, 184 So. 19'5, 236 
Ala. 578. 

Driver’s unfamiliarity v/ith par¬ 
ticular make of car does not show 
negligence on the part of the owner, 
where the driver is familiar with the 
operation of other makes and has 
received reasonable instructions con¬ 
cerning how to operate the automo¬ 
bile hired to him.—Saunders v. Prue, 
151 S.W.2d 478, 23*5 Mo.App. 1245. 

Intrusting car to man of fifty-eight 
does not of itself constitute negli¬ 
gence.—Saunders v. Prue, supra. 

Crowding front seat 

The driver's practice of having two 
persons -with him in the front seat, 
whether or net it constitutes negli¬ 
gence, does not constitute notice to 
the owner that the driver is an in¬ 
competent and unskillful driver.— 
tVard V. Koors, Ohio App., 33 N.E- 
2d 669. 

97. Wash.—^Atkins v. Churchill, 194 


Operator’s license 

(1) Knowledge of denial of opera¬ 
tor’s license by reason of menial in¬ 
competency is sufficient indication of 
incompetency.—Gossett v. Van Eg- 
mond, 155 P.2d 304, 176 Or. 134. 

(2) Failure to secure a license is 
not conclusive evidence of incompe¬ 
tence.—Chamberlain v. Riddle, 38 A. 
2d ‘521, 155 Pa.Super. 507. 

Rapid driving; previous accident 

(1) Knowledge of owner that driv¬ 
er was a fast driver is not alone 
sufficient to establish liability of 
owner.—Anderson v. Eaton, 68 P.2d 
858, ISO Okl. 243. 

(2) Owner’s knowledge that bor¬ 
rower had previously driven automo¬ 
bile at excessive speed and had had 
an accident did not render owner 
lending it for borrower's pleasure 


P.2d 364. 

Unlicensed employee 

Employer, however, was held not 
liable for emploj-ee’s negligence -when 
driving automobile on own errand, 
not-withstandmg employee had no li¬ 
cense.—^Winslow V. Everson, 298 S- 
W. 1084, 221 Ky. 430. 

llSoron on work-parole agreement 

Where employee, a high grade mor¬ 
on released from the state school on 
a work-parole agreement, at time of 
accident, during defendant's absence, 
was driving latter’s automobile with¬ 
out the permission and not within 
his employment, and defendant had 
not assumed any responsibility as a 
parent, curator, or tutor of employee, 
defendant was not liable for em¬ 
ployee’s negligence.—Scott v. Mc- 
Crocklin, La.App., '29 So.2d 619. 
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er or not the borrower or renter is an ordinarily 
competent operator,or, in lieu of his own investi¬ 
gation, and in the absence of actual knowledge of 
incompetency, he may accept the certificate or li¬ 
cense issued by the public authorities that the per¬ 
son presenting it is competent,9^ a licensed opera¬ 
tor being prima facie fit to drive but it has also 
been held that one hiring an automobile impliedly 
represents himself as being competent to operate 
it,2 so that there is no duty on the owner to ascer¬ 
tain the competency and skill of the hirer, before 
intrusting it to him, in the absence of knowledge 
of his incompetency or of facts imposing some duty 
of inquiry.3 

Some of the cases rest on the theory that in in¬ 


trusting his car to an incompetent driver the owner 
converts the vehicle into a dangerous instrumen- 
tality,^ or that, although the vehicle may not be 
technically a dangerous instrumentality, or a dan¬ 
gerous instrumentality per se, it is one capable of 
doing great damage in the hands of an incompetent 
or reckless driver ;5 but a motor vehicle has also 
been held not such an inherently dangerous instru¬ 
mentality that liability may be imputed to the own¬ 
er merely because he or his servant did not take 
precautions to prevent the improper use thereof by 
an incompetent person.® The owner’s liability has 
likewise been held to be based on his own negligence 
in intrusting his car to such a person.^ This liabili¬ 
ty does not rest on the doctrine of respondeat supe- 


98. La.—Anderson v. Driverless 
Cars, 124 So. 312, .11 La.App 515- 
Wliere lt>orrower had borrowed car 

on. four occasions without accident, 
lender was not required to make fur¬ 
ther investigation as to competency 
of borrower as driver.—^Anderson v. 
Driverless Cars, supra. 

99. La.—^Anderson v. Driverless 
Cars, supra. 

Suspension of license 

A Texas owner who knew that 
driver lived in Texas and had Texas 
license could employ driver to drive 
in Oklahoma under Oklahoma stat¬ 
ute authorizing operation of motor 
vehicles in Oklahoma hy nonresident 
With valid chaufCeur's license issued 
by home state, notwithstanding driv¬ 
er's Oklahoma license had been sus¬ 
pended, in absence of circumstances 
which should have put owner upon 
inquiry.—^Willingham v. Panick, C.C. 
A.Okl., lei F,2d 614. 

1. Pa—Piquet v. Wazelle, 13'6 A. 
787, 288 Pa. 463. 

Statute authorizing unlicensed per. 
son to operate automobile on high¬ 
way for instruction under licensed 
operator having full control of ve¬ 
hicle amounts to legislative afiirm- 
arce that unlicensed person so op- 
''.rating automobile is not to be 
deemed so incompetent that general 
safety of public requires he be kept 
off highways.—Greeley v. Cunning¬ 
ham, 165 A. '678, 116 Conn. 515. 

2. Mo.—Saunders v. Prue, 1'51 S-W. 
2d 478, 235 Mo.App. 1245. 

Or.—^Eklof V. Waterston, 285 P. 201, 
132 Or. 479, 68 A.L.R. 1002. 

3. Mo.—Saunders v. Prue, 151 S.W. 
2d 478. 235 Mo.App. 124-5. 

4. U.S.—^Harrison v. Carroll, C.C.A. 
Wa, 139 P.2d 427. 

Ala.—-Spurling v. Fillingim, 12 So.2d 
740, 244 Ala. 172. 

Ill.—Union Bank of Chicago v. Kalk- 
hurst, 265 Ill.App. 264. 

Kan.—'Oorpufl Juris quoted In. Priest¬ 


ly V. Skourup,.4i5 P.2d 852, 854, 142 
Kan. 127, 100 A.L R 916. 

Ky.—Owensboro Undertaking & Liv¬ 
ery Ass'n V. Henderson, 115 S.W. 2d 
563, 273 Ky. 112—Brady v. B. & B 
Ice Co., 45 S.W.2d 1051, 242 Ky. 
138—^Winslow v. Everson, 298 S.W. 
1084, 221 Ky. 430. 

La.—Bailey v. Simon, App., 199 So 
185—Baader v. Driverless Cars, 120 
So. 515, 10 La.App. 310. 

Md.—^Rounds v, Phillips, 170 A. 632, 
1G6 Md. 151. 

Miss—sSlaughter v. Holsomback, 147 
So. 318, 166 Miss 643. 

N.T.—Hogan v. Comae Sales, 281 K. 
T.S. 207, 245 App.Div. 21G, affirmed 
2 ]Sr.E. 2 d '695, 271 N.T. 562. 

Ohio.—^Williamson v. Eclipse Motor 
Lines, 62 Nr.E.2d 339, 145 Ohio St. 
467, 168 A.L.R. 1356—Elliott v. 

Harding, 107 Ohio St. 501. 140 N. 
E. 338, 36 A.L.R. 1128—Williams v. 
Plusted, App., -54 N.E.2d 1C5—^Ward 
V. Koors, App, 33 N.E.2d 669— 
Poole V. Wingett, 30 Ohio N.P.,N.S., 
179. 

Okl.—^Downtown Chevrolet Co. v. Leh¬ 
man, .129 P.2d 578, 191 Okl. 319. 

Or.—Gossett v. Van Egmond, 155 P. 

2d 304, 176 Or. 134. 

Pa.—Eachus v. Cadillac Motor Car 
Co., 18 Pa.Dist. &Co. 7'54, 23 Del.Co. 
308. 

Tex.—Russell Const. Co. v. Ponder, 
186 -S W.2d 233, 143 Tex. 412. 

Utah.—^Wilcox v. Wunderlich, 272 P. 
207. 73 Utah 1. 

Wash.—Robbins v. Hansen, 62 P.2d 
908, 184 Wash. 677. 

42 C J. p 1079 note 56. 

Dangerous character of motor vehi¬ 
cle generally see supra § 12. 

5. Iowa.—^Krausnick v. Haegg Roof¬ 
ing Co., '20 N.W.2d 432, 23'6 Iowa 
985, 163 AL.R. 1413 
Miss.—Herrmann v. Maley, 132 So. 
•541, 159 Miss. 538. 

Or.—Miller v. Semler, 2 P.2d 233, 137 
Or. 610, rehearing denied Millar v. 
Semler. 3 P.2d 987, 137 Or. 610. 
Utah—Wilcox v. Wunderlich, 272 P. 
207, 73, Utah 1. 
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6. Ark—White v. Sims, 201 S.W.2d 
21, 211 Ark. 499. 

7. Ala.—Spurling v. Fillingim, 12 
So.2d 740, 244 Ala. 172. 

Ariz.—Powell v. Langford, 119 P.2d 
230, 58 Ariz. 281. 

Ark—^Chaney v. Duncan, 110 S.W 2d 
21, 194 Ark. 1076. 

Conn.—Greeley v. Cunningham, 165 
A. 678, 116 Conn. 515 
Iowa.—^Krausnick v. Haegg Roofing 
Co., 20 N.W.2d 432, 236 Iowa 98-5, 
163 A.L.R. 1413. 

Ky.—Brady v. B. & B. Ice Co., 4'5 S. 

W.2d 1051, 242 Ky. 138. 

Midi—Tanis v. Eding, 251 N.W, 367, 
'265 Mich. 94. 

Miss —Somerville v. Keeler, 14‘5 So 
721, 1G5 Miss. 244—Herrmann v. 
Maley, 132 So. 641, 159 Miss. 538. 
Mo.—Saunders v. I*rue, 151 SW.2d 
478, 23'5 Mo.App. 1245. 

N.C.—Bogen v. Bogen, 18 S.E.2d 162, 
220 NC. 648. 

Ohio—Wery v. Seff, 25 N.E.2d 692, 

136 Ohio St. 307. 

Or.—Gossett v. Va'n Egmond, 155 P. 
2d 304, 176 Or. 134—Guedon v. 
Rooney, 87 P.2d 209, 160 Or. 621. 
120 A.L.R. 1298—Miller v. Semler, 
2 P.2d 233, 137 Or. 610, rehearing 
denied Millar v. Semler, 3 P.2d 987, 

137 Or. 610. 

S.D.—Bock V. Sellers, 28-5 N.W. 437, 
66 S.D. 450. 

Tenn.—Gemmell Bros. Co. v. Durham, 
11 Tenn App. 97. 

Tex.—Mundy v. Pirie-,Slaughter Mo¬ 
tor Co., 206 S.W.2d 587—Russell 
Const. Co. V. Ponder, 186 S.W.2d 
■233, 143 Tex. 412—Seinslieimer v. 
Burkhart, 122 S.W.2d 1063, 132 Tex. 
336—Mayer v. Johnson, Civ.App., 
148 S.W.2d 454, error dismissed, 
judgment correct. 

Utah.—^Wilcox v. Wunderlich. 272 P. 
207, 73 Utah 1. 

Wash.—Atkins v. Churchill, 194 P 2d 
364—Smith v. Nealey, 298 P. 34'5, 
1-62 Wash. 160. 

42 C.J. p 1078 note '54 [c]. 

“The basis of the liability sought 
to be enforced is the negligent en- 
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rior,^ or on ownership of the motor vehicle,or i 
arise out of the relationship of the parties.^® j 
Hence, although there is authority apparently to j 
the contrary,the operator need not have been the i 
servant or agent of the owner, and may have been 
engaged on his own personal business.^3 

For the owner to be liable, his negligence in in¬ 
trusting his car to an incompetent driver must be 
the, or a, proximate or contributing cause of the 
injury he is liable for the natural and probable 
consequences of his act.^S The injurious and neg¬ 
ligent conduct of the driver resulting from his in¬ 
competency is a necessary factor in the liability of 
the owner if an accident occurs in which the 


driver is not negligent, there is no causal connec¬ 
tion between the owner's act of intrusting his car 
to an incompetent driver and the injury.^"^ So, it 
has also been held that, in order for the owner to 
be liable under this rule, the injury must proxi- 
mately result from the driver's incompetence or 
recklessness,^S and that the owner is liable for all 
such injuries as are the natural and probable con¬ 
sequences of the incompetence" or recklessness of 
the driver while using the motor vehicle.^® The 
negligence of the driver does not break the chain 
of causation from the owner's negligence.^o 

The rule has been declared a harsh one,2i in that 
it imposes liability on an owner for the negligence 


trustment of a potentially dangerous 
instrumentality to an inexperienced 
or incompetent person.”—^Williamson 
V. Eclipse Motor Lines. 62 N.E.Sd 
339. 341. 145 Ohio St. 467, 168 A.L.R. 
1356. 

iro negligence shown 
La.—Zuvich v. Ballay, App., 149 So. 
281. 

8. Iowa.—Krausnick v. Haegg Roof¬ 
ing Co, 20 N.W.2d 432, 236 Iowa 
985, 163 A.L.R. 1413. 

Kan.— Corpus Juris q.uoted in Priest¬ 
ly V. Skourup, 45 P.2d 852, 854, 142 
Kan. 127, 100 A.L.R. 916.' 

Ohio.—^Williamson v. Eclipse Motor 
Lines, 62 N.E.2d 339, 14'5 Ohio St. 
467, 168 A.L.R. 1356. 

Okl. —Corpus Juris CLUOted in Antho¬ 
ny V. Covington, 100 P.2d 461, 464, 
187 Okl. 27. 

Utah.—-Wilcox V. Wunderlich, 272 P. 

207, 73 Utah 1. 

42 C J. p 1079 note 57. 

9. Kan.—Priestly v. Skourup, 45 P. 
2d 8'52, 142 Kan. 127, 100 A.L.R. 
916. 

Ohio.—^Williams v. Husted, App., 54 
N.E.2d 165. 

Mere ownership as not basis of lia¬ 
bility see supra § 428. 

10. Ky.—Brady v. B. & B. Ice Co., 
45 S.W.2d 1051, 242 Ky. 138. 

Ohio.—^Williamson v. Eclipse Motor 
Lines, 62 N.E.2d 339, 145 Ohio St. 
467, 168 A.L.R. 1356. 

Family relationship 
Ohio.—Wery v. SefC, 25 N.E.2d 692, 
136 Ohio St. 307. 

Wash.—Atkins v. Churchill, 194 P.2d 
364—'Smith v. Nealey, 298 P. 345, 
162 Wash. 160. 

11. La.—Davis v. Shaw, App-, 142 
So. 301. 

12. Ark.—McAllister v. Calhoun, 205 
S.W.2d 40, 212 Ark. 17. 

Kan.— Corpus Juris quoted in Priest¬ 
ly V. Skourup, 45 P.2d 852, 8'54, 142 
Kan, 127, 100 A.L.R. 916. 

Mo. — Corpus Juris cited in Saunders 
V. Prue, 151 S.W.2d 478, 482, 235 
Mo.App. 1245. 

Ohio.—Williamson v. Eclipse Motor 


Lines, 62 N.E.2d 339, 145 Ohio St ' 
467, 168 A.L.R. 1356—Wery v. Seif, 

25 N.B.2d ■692, 136 Ohio St. 307— 
Williams v. Husted, App., 54 X.E. 
2d 165. 

Okl.—Anthony v. Covington, 100 P.2d 
461, 187 Okl. 27. 

Utah.—Wilcox v. Wunderlich, 272 P. 
207, 73 Utah 1. 

Wash—Atkins v. Churchill, 194 P.2d 
364—Smith v. Nealey, 298 P. 345, 
162 Wash. 160. 

42 C.J. p 1079 note 69. 

13. Kan.—Corpus Juris quoted in 
Priestly v. Skourup, 45 P.2d 852, 
854, 142 Kan. 127, 100 A.L.R. 916. 

Tex.—Russell Const. Co. v. Ponder, 
Civ.App.. 182 S.W.2d 857, affirmed 
186 S.W.2d 233, 143 Tex. 412. 

Utah.—Wilcox V. Wunderlich, 272 P. 
307, 73 Utah 1. 

42 C.J. p 1079 note 60, 

14. U.S.—^Department of Water and 
Power of City of Los Angeles v. 
Anderson, C.CA.Nev., 95 F.2d 577, 
certiorari denied 59 S.Ct. 67, 305 
U.S. 607, S3 L.Ed. 380. 

Hawaii.—Correira v. Liu, 28 Hawaii 
145. 

Io^ra,._Krausnick v. Haegg Roofing 
Co., 20 X,W.2d 432, 236 Iowa 9So, 
163 A.L.R. 1413. 

Miss.—Somerville v. Keeler, 145 So. 
721. 165 Miss. 244. 

Tex.—Clem Lumber Co. v. Fisher, 
Civ.App., 84 S.W.2d 282, erjor dis¬ 
missed. 

'^ash.—^Atkins v. Churchill, 194 P.2d 
364. 

15. Ky.—Brady v. B. & B. Ice Co., 
45 S.W.2d 1051, 242 Ky. 13S. 

16. Hawaii.—Correira v. Liu, 28 Ha¬ 
waii 145. 

Krausnick v. Haegg Roofing 
Co, 20 N.W,2d 432, 236 Iowa 985, 
163 A.L.R. 1413, 

Kan-—Corpus Juris quoted in Priest¬ 
ly V. Skourup, 45 P.2d 852, 8'54, 142 
Kan. 127, 100 A.L.R. 916. 

Miss.—Somerville v. Keeler, 145 So. 
721, 165 Miss. 244. 

Mo.—Saunders v. Prue, 151 S.W.2d 
478, 235 Mo-App. 1245. 
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Okl.—Corpus Juris quoted in An¬ 
thony V. Covington, 100 P.2d 461, 
461, 187 Okl. 27. 

Tex.—^ilundy v. Pirie-Slaughter Mo¬ 
tor Co., 206 S.W.2d 587. 

Utah.—^Wilcox V. Wunderlich, 272 P- 
207, 73 Utah 1. 

42 C.J. p 1078 note 54 [c], p 1079 
note 58. 

17. Okl.—Anthony v. Covington. 100 
P.2d 461. 1S7 Okl. 27. 

42 C.J. p 1079 note 58. 

18. U.S.—Murray v. Pasotex Pipe 
Line Co.. C.C-A.Tex, 161 F.2d 5. 

Ala.—Spurling v. Fillingim, 12 So.2d 
740, 244 Ala. 172. 

Ga—Crisp v. Wright, 192 S.B. 390, 
56 Ga.App. 33S. 

Hawaii.—Correira v. Liu, 28 Hawaii 
145. 

Ky.—Brady v. B. & B. Ice Co., 45 S. 

W.2d 10'51. 242 Ky. 138. 

Miss.—Levy v. McMullen, 152 So. 
899, 1G9 Miss. 659. 

Mo.—Saunders v. Prue, 151 S.W.2d 
478, 235 Mo.App. 1245. 

Tex.—Russell Const. Co. v. Ponder, 
186 'S.W.2d 233, 143 Tex. 412— 
Bender Motor Co. v. Rowan, Civ. 
App., 33 S.W.2d 263, reversed on 
other grounds Rowan v. Bender 
Motor Co., Com.App., 50 S.W,2d 
802, conformed to Bender Motor 
Co. V. Rowan, Civ.App., 66 S.W.2d 
•1119, 

Defective vision of driver held not 
proximate cause of accident so as to 
render owner liable for intrusting ve¬ 
hicle to him.—Bensman v. Reed, 20 
N.E.2d 910, 299 Ill.App. 531. 

partial deafness of driver held not 
to have contributed to accident.— 
^Vard V. Koors, Ohio App., 33 N.E.2d 
669. 

19 , Miss.—Levy v. McMullen, 152 
So, 899, 169 Miss. 659. 

20. Tex.—Mundy v. Pirie-Slaughter 
Motor Co., 206 S.W.2d 587—Russell 
Const. Co. V. Ponder, 186 S.W.2d 
233, 143 Tex. 412. 

2L La.—Bailey v. Simon, App., 199 
So. 185. 
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o£ a driver over whose conduct he is unable to ex¬ 
ercise the slightest degree of supervision or con- 
trol.22 Its application has, therefore, been held 
limited to drivers who are incompetent, within the 
owner^s knowledge, by reason of the fact that they 
do not know how to drive or because they are 
physically or mentally incapable of operating the 
car,23 and not to include drivers who are reckless 
or reputedly so.24 

Minor. The general rule applies to the intrust¬ 
ing of a motor vehicle to a minor who is an incom¬ 
petent or reckless driver. 25 

Owner present and failing to protest. The rule 
that an owner may be guilty of negligence if he 
permits an incompetent person to drive his car is 
especially true when the owner remains in the car 
and fails to protest against reckless driving.-^ 

h. Intoxication 

An owner of a motor vehicle who intrusts it to one 
whom he knows, or should know, to be intoxicated may 
be held liable for ensuing injury; and, under most au¬ 


thorities, he may aiso be held liable where he intrusts 
it to one who is, or is reputed to be, addicted to intoxi¬ 
cating liquors or is likely to become intoxicated. 

An owner of a motor vehicle who knowingly in¬ 
trusts it to one who is incompetent by reason of 
intoxication may be held liable for ensuing inju- 
ries,-7 the automobile being thereby converted into 
a dangerous instrumentality 8 and, if the borrow¬ 
er’s intoxicated condition is apparent to a person of 
ordinary prudence, the owner is chargeable with 
knowledge thereof.^^ 

A driver who is intoxicated,^® or who has a habit 
of becoming intoxicated^i or a general reputation 
of being a habitual drunkard,^^ is an incompetent 
driver within the general rule, stated supra subdi¬ 
vision a of this section, that an owner is liable for 
a resulting injury where he knowingly intrusts the 
operation of his motor vehicle to an incompetent 
driver; and the owner may be liable where, with 
knowledge that the driver is addicted to intoxicat¬ 
ing liquors or is likely to become intoxicated, he in¬ 
trusts his car to him,8 3 even though he is sober 


22. La.—Bailey v. Simon, supra. 

23. La.—Bailey v. Simon, supra. 

24. Colo.—Otoiipsalik V- Phelps, 216 
P. 641, 73 Colo. 433. 

La—Bailey v. Simon, App., 199 So. 
1S5. 

Chauffeur drivijig' for own tise 
Knowledge of recklessness of the 
driver will not make the owner lia¬ 
ble for injuries which occurred when 
the chauffeur was using the automo¬ 
bile for Ills own use, contrary to 
the directions of the owner—Dan- 
forth V. Fisher, 71 A. 535, 75 N.H. 
Ill, 139 Am.S.R. 670, 21 L.R.A.,N.S , 
93. 

25. Ark.—Chaney v. Duncan, 110 S. 
■W.2d 21. 194 Ark. 1076. 

Ga.—^Ficklen v. Heichelheim, 176 S.E. 

640, 49 GaApp. 777, 

Md.—Hounds v. Phillips, 177 A. 174, 
168 Md. 120—Hounds v. Phillips, 
170 A. 532, 1'6G Md. 151. 

Miss.—Somerville v Keeler, 145 So, 
721, 16'5 Miss. 244—Herrmann v. 
Maley, 132 So. 541, 159 Miss. 638. 
N.T.—Devitt V. Continental Casually 
Co., 281 NT.S. 336, 245 App.Div. 
115, reversed on other grounds 199 
N.E. '765, 296 N.T. 474. 

N.C.—^Hawes v. Haynes, 14 S.E.2d 
503, 219 N.C. 635. 

Ohio.—Wery v. .Seff, 25 N.E.2d 692, 
136 Ohio St 307—^Williams v. Has¬ 
ted, App., 54 NE2d 165. 

Okl.—^Coker v. Moose, 68 P.2d 504, 
180 Okl. 234. 

Or.—Gossett v. Van Egmond, 15i5 P. 

2d 304, 176 Or. 3 34. 

S.D.—Bock V. Sellers, 285 N.W. 437, 
66 S.D. 450 

Tex.—Seinsheimer v. Burkhart, 122 
6.W.2d 1063, 132 Tex. 336—Mayer 


V. Johnson, Civ App., 148 S.W 2d 
454, error dismissed, judgment cor¬ 
rect. 

Utah.—Heid v. Owens, i69 P.2d 265, 92 
Utah 432—^Wilcox v. Wunderlich, 
272 P. 207, 73 Utah 1. 

42 C.J. p loss note 47. 

Driver of loss than statutory age see 
infra subdivision c of this section. 

Incompetent child of owner see infra 
§ 434. 

Permitting operation by child of 
owner generally see infra § 434. 

26. Mich.—^Naudzius v. Lahr, 234 N. 

W. 581, 253 Mich. 216, 74 A.L R. 
1189. 

Presence of owner generally see su¬ 
pra § 428. 

27. U.S —Harrison v. Carroll, C.C.A. 
Va., 139 F.2d 427. 

Ala.—McGowin v. Howard, 21 So 2d 
683, 246 Ala. 55,8. 

Ariz.—PoAvell v. Langford, 119 P.2d 
230, 58 Ariz 2S1. 

Ga.—Crisp v. Wright, 192 S E. 390, 
56 Ga.App. 338. 

Ky.—Brady v. B. & B. Ice Co., 45 
S.W 2d 1051, 242 Ky. 138. 

La.—Donovan v. Standaid Oil Co. of 
Louisiana, App, 197 So. 320—Ba- 
ader v. Driverlcss Cars, 120 So. 615, 
10 La,App. 310. 

Ohio.—Poole V- Wmgett, 30 Ohio N. 
P.,N.S, 179. 

Intoxication of driver generally see 
supra § 265. 

Joint liability of owner and operator 
see supra § 427 b. 

Violation of statute see infra sub¬ 
division c of this section. 

Knowledge held not shown 

La.—Benton v. GrifEth, App., 184 So. 
371. 


28. U.S.—H.-irrison v. Carroll, CC. 
A.Va., 1.S9 F.2d 427 

Ala.—McOowin v. Howard, 21 So.2d 
G83, 24G Ala. 553. 

Ohio.—Poole v. Wmgett, 30 Ohio N. 
P.,NS, 179. 

Wash—Robbins v. Hansen, 62 P.2d 
908, 184 Wash. 677. 

Dangerous character of motor ve¬ 
hicle generally see supra § 12. 

29. Ky.—Owensboro Undertaking & 
Livery Ass’n v. Henderson, 115 S. 
W.2d 563, 273 Ky. 112. 

30. Ohio—Poole V. Wingett, 30 Ohio 
N.P.,N.S., 179. 

31. Va.—Crowell v. Duncan, 134 S E. 
576, 145 Va. 489, 50 A.L.R. 1426. 

42 C.J. p 1079 note 62. 

Anticipatian of operation 

Where truck owner knew of driv¬ 
er's habitual use of intoxicating liq¬ 
uor, owner’s liability for injuries 
caused by driver while drunk could 
bo predicated on owner's reasonable 
anticipation of driver's operation of 
truck while drunk, regardless of 
whether owner knew that driver had 
previously driven while drunk.—Mur¬ 
ray V. Pasotox Pipe Line Co., C.C.A. 
Tex., 161 P.2d 5. 

3'2. Miss.—Slaughter v. Holsomback, 
147 So. 318, 166 Miss. 643. 

33. U.S.—Crockett v. U. S., C.C.A. 

W.Va., 116 F.2d 646, certiorari de¬ 
nied 62 S.Ct 57, 314 U.S. 619, 86 
L.Ed. 498—Crockett v, McElroy, C. 
C.AW.Va., 116 F2d 646, certiorari 
denied 62 S.Ct. 67, 314 US. 619, 86 
L.Ed. 498. 

Ariz.—Powell v. Langford, 119 P.2d 
230, 58 Ariz. 281. 
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when the car is intrusted to him, 34 or the owner 
has no actual knowledge of his intoxicated condi¬ 
tion at that time.35 

On the other hand, it has been held that mere 
knowledge of a habit of intoxication on the part 
of the driver will not impose liability on the owner 
where at the time the driver is placed in possession 
of the vehicle it does not appear that he was intoxi¬ 
cated or otherwise unable to exercise care in using 
it,36 that an owner^s knowledge that his employee 
did not drink while at work, but occasionally did so 
while not at work, did not charge the owner with 
constructive knowledge that the employee was like¬ 
ly fo be drunk w'hile driving,37 and that the owner 
must be shown to have had such knowledge of the 
driver's drinking habits as to charge him with a 
knowledge of his recklessness when drunk.3S 


c. Violation of Statute or Ordinance 

An owner of a motor vehicle who intrusts it to one 
who is prohibited by statute or ordinance from operating 
it, as where he is of less than the statutory age, may, 
under most authorities, be held liable 7or ensuing injury. 

The rule imposing liability on the owner for his 
negligence in permitting the use of his motor vehi¬ 
cle by one known to be incompetent, as discussed 
supra subdivision a of this section, is particularly 
applicable vrhere the person to whose charge it is 
committed is prohibited by statute or ordinance from 
operating it,33 as where he is of less than the statu¬ 
tory age,^o subject to the limitations that the owner 
is not liable unless the lack of qualifications of the 
driver was the, or a, proximate or contributing 
cause of the ir:jury,4i although it has been held that 
when the ovmer's violation of the statutory prohi- 


Ky.—Brady v. B. & B. Ice Co.. 46 S. 

W.2d 1051, 242 Ky. 138. 

Miss—Levy V. McMullen, 152 So. 899, 
169 Miss. 659. 

42 C.J. p 1079 note 62. 

GS-reat weig^ht of authority 
Tenn.— Y. L. Nicholson Const. Co. v. 
Lane, 150 S.W.2d 1069, 177 Tenn. 
440. 

Revocation of operator’s license 
The owner’s knowledge of the fact 
that the license of the borrower had 
been revoked for driving while in¬ 
toxicated, although subsequently re¬ 
issued, would naturally prompt an 
investigation by the owner as to the 
borrower’s habits affecting his quali- 
cations as a driver.—Rounds v. Phil¬ 
lips, 177 A. 174, 168 Md. 120. 
Defendant held not negligent 
Tex.—Clem Lumber Co. v. Fisher, 
Civ.App., 84 S.W.2d 282, error dis¬ 
missed. 

34. Tenn.—^V. L. Nicholson Const. 
Co. V. Lane, 150 S.W.2d 1069, 177 
Tenn. 440. 

35. Ariz.—Powell v. Langford, 119 
P.2d 230, 58 Ariz. 281. 

36. Ind—Fisher v. Fletcher, 133 N. 
E. 834. 191 Ind. 529, 22 A.L.R. 1392. 

37. Miss.—Gooch v. Dillard, 193 So. 
619, 187 Miss. 660. 

38. Ky.—Sanders v. Lakes, 109 S.W. 
2d 36, 270 Ky. 98. 

39. Mass.—Gordon v. Bedard, 164 N. 
E. 374, 265 Mass. 408. 

N.C —Hoke V. Atlantic Greyhound 
Corp., 40 S.E.2d 345, 226 N.C. 692. 
Pa.—Laubach v. Colley, 129 A. 88, 
283 Pa. 366. 

Wash.—Smith v. Nealey, 298 P. 345, 
162 Wash. 160. 

Well-considered case 
Utah.—Wilcox v. Wunderlich, 272 P. 
207. 73 Utah. 1. 

40. Ga.—^Nu Grape Bottling Co. v. 
Knott. 171 S.E. 151, 47 Ga.App. 539 

Idaho.—Gordon v. Rose, 33 P.2d 351, 
54 Idaho 502, 93 A.L.R. 984. 


Ky.—Palender v. Hankins, 177 S.W. 

2d 382, 296 Ky. 396. 

Miss —Somerville v. Keeler, 145 So. 
721, 165 Miss. 244. 

Mo.—^Roark v. Stone, 20 S.W.2d 647, 
224 Mo.App. 554. 

N.C.—Hoke V. Atlantic Greyhound 
Corp., 40 S.E 2d 345, 226 N.C. 692 j 
—Eller V. Dent. 166 S.E. 330. 203 
N.C. 439. 

Or.—Miller v. Semler, 2 P.2d 233, 137 
Or. 610, rehearing denied Millar v. 
Semler, 3 P.2d 987, 137 Or. 610. 

Pa.—Chamberlain v. Riddle, 38 A.2d 
521, 155 Pa.Super. 507. 

42 C J. p 1079 note 68- 
Control and regulation as to age lim¬ 
it of drivers generally see supra 
5 146. 

Incompetent child of owner see infra 
§ 434. 

Joint liability of owner and operator 
see supra § 427. 

Owner’s liability for acts of his child 
generally see infra § 434. 

“The competency of a person of 
prohibited age to drive an automobile 
is not open to inquiry as a question 
of fact.’’—Wilcox V. Wunderlich, 272 
P. 207, 221, 73 Utah 1. 

“The prohibitory enactment Itself 
constitutes a conclusive declaration 
that an individual younger than the 
age designated is incompetent to 
drive a motor vehicle ”—^Atkins v. 
Churchill, Wash., 194 P.2d 364, 368. 
ITegligence per se or as matter of 
law 

Ind.—Repezynski v, Mikulak, 157 N. 

E. 464, 93 Ind.App. 491. 

Ohio.—Wery v. Self, 25 N.E.2d 692, 
136 Ohio St. 307, 

Wash.—Atkins v. Churchill, 194 P. 
2d 364—Smith v. Nealey, 298 P. 
345. 162 Wash, 160. 

42 C.J. p 1079 note 68 [b]. 

Other proof of incompetency niuLec- 
escary 

Ohio—^\Very v. Seff, 25 N.E.2d 692, 
136 Ohio St. 307. 


Utah.—^Wilcox V. Wunderlich, 272 P. 

207, 73 Utah 1. 

Diability under statute 

(1) Under a statute providing that 
every owner of a motor vehicle per¬ 
mitting a minor under sixteen to 
drive it shall be jointly liable with 
the minor for the latter's negligence, 
the owner is liable regardless of 
agency: if the driver is over six¬ 
teen, the ow’ner can be liable only un¬ 
der the doctrine of respondeat su¬ 
perior.—Gordon v. Rose, 33 P.2d 351, 
54 Idaho 502. 93 A.L.R. 9S4. 

(2) Under statute relating- to lia¬ 
bility of owners furnishing motor ve¬ 
hicles to minors, owner of vehicle 
driven by minor son, not fifteen 
years of age, hut possessing state 
operator’s license, was held not lia¬ 
ble for son’s negligence, although 
city ordinance prohibited driving by 
any person under sixteen years, since 
liability extended only to cases Vv’here 
minor vras not permitted to drive 
under the statute, as distinguished 
from ordinance.—Hannabass v. Ryan, 
180 SE. 416, 164 Va. 519 

(3) The word “furnishes" in stat¬ 
ute providing that person who gives 
or furnishes motor vehicle to minor 
under eighteen shall be liable for 
damages caused by minor’s negligent 
operation thereof is used in sense of 
“supply” or “provide,” so that one 
supplying or providing such a minor 
with motor vehicle comes within 
statute, although he did not consent 
to use to which vehicle was put by 
minor.—Strout v. Polakewich, 27 A. 
2d 911, 139 Me. 134. 

(4) Dealer selling car is not owner 
within statute applying only to own¬ 
er.—Ingram’s Adm’r v. Advance Mo¬ 
tor Co., 140 S.W.2d 840, 283 Ky. 87. 

41. Ky.—Phillips v. Scott, 71 S.W.2d 

662, 254 Ky. 340. 

La—^Davis v. Shaw, App., 142 So. 

301. 
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bition is followed by the neg-ligence, on the driv¬ 
er’s part, which the law requires to be anticipated, 
the owner must be held to have proximately caused 
such negligence.'^^ Where it is made a misdemean¬ 
or for the owner of a motor vehicle to permit one 
under a certain age to operate it, the owner is guilty 
of negligence in allowing his child under such age 
to operate such vehicle and is liable for such negli¬ 
gence where the other elements of actionable neg¬ 
ligence are present and this is true under a stat¬ 
ute making it a misdemeanor to let an automobile 
to a person known to be intoxicated.^^ 

On the other hand, there is authority opposed tO' 
the view that the negligence of one whom the own¬ 
er permits to drive his car in violation of a statute, 
such as a statute imposing a minimum age, charges 
the owner with responsibility,^^ on the ground that 
a driver may be competent despite such violation.^® 
Where a person under a specified age may be 
permitted to operate a motor vehicle under some 
circumstances, the parent of such a person is not 
under a duty to prevent him from making any use 
whatsoever of a motorcycle which is in his posses¬ 
sion or under his control.'^'^ 


The effect of failure to comply with the law as to 
drivers* or chauffeurs* licenses is discussed supra 
§§ 161-164. 

§ 432. Acts of Member of Family or Person 
in Family Relationship 

As a general rule, the owner of a motor vehicle is not 
liable for the negligence or misconduct of a member of 
his family in the operation of the vehicle unless such 
person was acting as the owner's agent or servant. 

In the absence of a statutory provision imposing 
liability on him as discussed infra § 442, and in 
the absence of personal negligence, as where he is 
present and in control of its operation,48 or where 
he permits the vehicle to he used by a member of 
his family who is an incompetent driver,^^ the 
owner of a motor vehicle may not be held liable for 
an injury resulting from the negligent or wrong¬ 
ful acts of a member of his family or a person in 
family relationship to him in operating the vehicle 
unless the person operating the car was acting as 
his agent or servant^O and at the time the injury 
was inflicted by the negligent act the driver was 
about the business of the owner.^^ The mere facts 


Miss.—Somerville v. Keeler, 145 So. 
721. 165 Miss. 244. 

N.C.—Hoke V. Atlantic Greyhound 
€orp., 40 S,E.2d 345, 236 N.C. 692 
—Eller V. Dent, 166 S.E. 330. 203 
K.C. 439. 

Ohio.—Wery v. Self, 25 N.E 2d 692, 
136 Ohio St. 307. 

Or.—Miller v. Semler, 2 P.2d 233, 137 
Or. 610, rehearing" denied Millar 
V. Semler, 3 P.2d 9S7, 137 Or. 610. 
Pa.—Chamberlain v. Riddle, 38 A. 2d 
521, 155 Pa.Super. 507. 

Wis.—Canzoneri v. Heckert, 269 N.W, 
716, 223 Wis. 25. 

42 C.J. p 1080 note 69. 

Tlolation of age statute held proxi¬ 
mate cause 

Utah.—^Wilcox V. Wunderlich, 272 P. 
207, 222, 73 Utah 1. 

42. Utah.—^Wilcox v. Wunderlich, 
supra. 

“The question of whether the care¬ 
lessness of the driver occurred by 
reason of his legal incapacity is not 
a matter of fact depending on proof. 
It is a deduction of law arising out 
of the situation. Because such per¬ 
sons are likely to be careless they 
are prohibited from driving cars at 
all, and when they do drive cars and 
prove careless, such carelessness is 
legally imputable to the disability 
prescribed by statute."—^Wilcox v. 
Wunderlich, supra. 

43. Kan.—Burrell v. Horchem, 232 
P. 1042, 117 Kan. 678. 

Neb.—^Walker v. Klopp, 157 N.W. 
962, 99 Neb. 794, L.R.A.1916B 1292. 


44. Ala—McGowin v. Howard, 21 
iSo.2d 6S3, 246 Ala, 553. 

Intoxication as mcompetency gen¬ 
erally see supra subdivision b of 
this section. 

45. Wis.—Canzoneri v. Heckert, 269 
N.W. 716, 223 Wis. 25. 

43, Wis.—Canzoneri v. Heckert, su¬ 
pra. 

Statute to be considered 
In determining whether a resident 
of one stale who lent his automobile 
to a minor to drive to another state 
was negligent in so doing, the stat¬ 
utes of the former state with respect 
to the licensing and minimum age of 
drivers should be considered—Can¬ 
zoneri V. Heckert, supra. 

47. Wis.—Hopkins v. Droppers, 210 
N.W. 684, 191 Wis. 334. 

4a Iowa.—^Risser v, Parr, 168 N.W. 
865. 

Personal negligence of owner gen¬ 
erally see supra §§ 429-432. 

49. Cal—Lane v. Bing, 262 P. 318, 
202 Cal, 590. 

Neb.—Moran v. Moran, 246 N.W. 711, 
124 Neb. 379. 

Or.—Gossett v. Van Egmond, 165 P. 

2d 304, 176 Or. 134. 

42’ C.J. p 1080 note 75. 

Use by incompetent person: 
Generally see supra § 431. 

Child see infra § 434 a. 

50. Ark.—Featherston v. Jackson, 
36 S.W.2d 405, 183 Ark. 373. 

Cal.—Lane v. Bing, 262 P. 318, 202 
Cal, 590. 

D.C.—^Rubenstein v. Williams, 61 F 
2d 575, 61 App.D.C. 266. 

1064 


Ga.—Grahl v. McMath, 200 S E. 342, 
59 Ga.App. 247. 

Idaho.—Gordon v. Rose, 33 P 2d 351, 
54 Idaho 502, 93 A.L.R 984. 

Ill.—White V. Seitz, 174 NB. 371, 342 
Ill. 266. 

Ind.—Cates v. Long, App., 72 N.E. 2d 
233. 

Me.—^Iles V. Palermino, 142 A. 867, 
127 Me. 226. 

Mass.—Dennis v. Glynn, 159 N.E. 
516, 262 Mass. 233. 

Miss.—Smith v. Dauber, 125 So. 102, 
155 Miss. 694. 

NY.—Miranda v. Lo Curto, 163 N.E. 
657, 249 NT. 191. 

N J.—Schank v. Cirniglia, 174 A. 730.^ 
113 N.J.Law 306. 

ND.—Miller v. Kraft, 223 N.W. 190, 
57 N.D. 559. 

Ohio.—Bulk V. Lorenzonl, 17 N.E. 2d 
952, 59 Ohio App. 287. 

Okl.—Jamar v. Brightwell, 19 P.2d 
366, 162 Okl. 124. 

Or.—Lehl v. Hull, 64 P.2d 290, 152 
Or. '570. 

Pa.—Hildock v. Grosso, i5 A.2d 665, 
334 Pa.’ 222—Spegle v. Blumfield, 
182 A. 149, 120 Pa-Super. 23. 

Tox.—Bner v. Gandy, 158 S.W.2d 989, 
138 Tex. 295. 

Utah.—^Wilcox v. Wunderlich, 272 P. 
207, 73 Utah 1. 

Va.—Oliver v. Simmons, 170 SB. 583, 
161 Va. 294. 

Wis.—^Burant v. Studzinski, 291 N.W. 
390, 234 Wis. 385. 

42 C.J. p 1080 note 76. 

31. NT.—Bandych v. Boss. 26 N.'^ 
S.2d 830. 
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of ownership,52 family relationship,53 and consent 
or permission to use the vehicles^ are insufficient 
to impose liability on the owner for the negligent 
or wrongful acts of a member of his family in the 
operation of his car, and, except as the rule may 
be otherwise where the family purpose doctrine, 
discussed infra § 433, is in force and is applicable, 
the owner is not liable for the acts of a miember of 
his family using his car with permission where the 
member of the family is using the car for his in¬ 
dividual pleasure or purposes.55 The owner is lia¬ 
ble for negligence or misconduct in the use of his 
car where it is being used by a member of his fam¬ 
ily or a relative as his agent or servant,56 and 
whether a relative is using the owner’s car as his 
agent is to be determined on the same considera¬ 
tions which control the creation and existence of 
the agency relation between other persons,57 and it 


is not necessary to show” a commercial transaction 
to establish such agency.® S Thus virirhout regard 
to the family purpose doctrine, discussed infra § 
433, the owner may be liable and his relative using 
it may be considered his agent tvhere it is used 
with the owner’s authority for family purposes.®^ 
An agency relationship ina 3 ^ not be established 
unless the use of the vehicle is with the consent and 
permission of the owner,and liability may not be 
imposed where the use is without the consent or 
against the prohibition of the o\vner,®i but mere 
consent to the use of the vehicle is insufficient to 
establish agency.®^ 

§ 433. - Family Purpose Doctrine 

a. In general 

h. Motor vehicles to which doctrine ap¬ 
plies 


Wis.—Zeidlei* v. Goelzer, 211 N-W. 

140, 191 Wis. 378. 

42 C.J. p lOSO note 77. 

52. Ga.—^Durden v. Maddox, 37 S.E. 
2d 219, 73 Ga.App. 491. 

Ill.—^Anderson v. Byrnes, 176 N.E. 
374, 344 Ill, 240. 

Ownership as basis for liability gen¬ 
erally see supra § 428. 

Statutes imposing liability on own¬ 
er see infra § 442. 

53. Ala.—Tullis v. Blue, 114 So. 185, 
216 Ala. 677. 

Ga.—^Durden v. Maddox, 37 S.E. 2d 
219, 73 Ga.App. 491. 

Wis.—^Zeidler v. Goelzer, 211 N.W. 
140, 191 Wis. 378. 

Particular relationships see infra § 
434. 

54. Ala.—Tullis v. Blue, 114 So. 185, 
216 Ala. 577. 

Ga.—Durden v. Maddox, 37 S.E.2d 
219, 73 GaApp. 491. 

55. Del.—Smith v. Callahan, 144 A. 
46, 4 W.W.Harr. 129, 64 A.L.R. 
830. 

D C.—Grim v. Lumbermens Mut. Cas¬ 
ualty Co., D.C.D.C., 26 F.Supp. 715. 
Ga.—Raley v. Hatcher, 7 S.E.2d 777, 
61 Ga.App. 846. 

Ill.—^Anderson v. Byrnes, 176 N.E. 
374, 344 Ill. 420. 

Ky.—Bradley v. Schmidt, 4 S.W.2d 
703, 223 Ky. 784. 

La.—Benton v. Griflath, App., 184 So. 
371. 

Me.—Robinson v. Warren, 151 A. 10, 
129 Me. 172. 

Mo.—Keim v. Blackburn, 280 S.W. 
1046. 

N.H.—^Lafond v. Richardson, 149 A. 
600, 84 N.H. 288. 

N J.—Schank v. Cerniglia, 174 A. 730, 
113 N.J.Law 306. 

N.T.—Cherwien v. Geiter, 5 N.B.2d 
185, 272 N.T. 165—Bandych v. 

Ross, 26 N.TS.2d 830. 

Okl.—Jamar v. Brightwell, 19 P.2d 
366, 162 Okl. 124. 


Ohio.—Littler v. Voigt, 153 N.E. 

311, 21 Ohio App. 2S5. 

Pa.—Hi!dock v. Grosso, 5 A.2d 565, 
334 Pa. 222. 

S.D.—Miller v. Stevens, 256 N.W. 
152, 63 S.D. 10. 

Tex.—Trice v. Bridgevrater, 81 S.W. 
2d 63. 125 Tex. 75. 

Va.—Hackley v. Robey, 195 S.E. 689. 
170 Va. 5. 

Wis.—Zeidler v. Goelzer, 211 N.W. 
140, 191 Wis. 378. 

42 C.J. p 1080 note 80, p 1085 notes 
26. 27. 

56. Ark.—Loyes v. Harris, 63 S.W. 
971, 187 Ark. 1107. 

Cal.—^Hughes v. Quackenbush, 37 P. 

2d 99, 1 Cal.App.2d 349. 

D.C.—Hardy v. Smith, 68 P.2d 992, 
63 App.D.C. 44. 

La.—^Wolfe v. Toye Bros. Auto & 
Taxicab Co., 138 So. 453, 18 La.App. 
321. 

Mo.—Daniel v. State Farm Mut. Ins. 
Co.. 130 S.W.2d 244, 233 Mo.App. 
1081. 

N.T.—Amann v. Thurston, 231 N.T.S. 
657, 133 Misc. 293, affirmed 230 N. 
T.S. 794, 224 App.Div. 7S2. 

Utah.—^Wilcox v, Wunderlich, 272 P. 

207, 73 Utah 1. 

42 C.J. p 1086 note 32. 

Liability for injury to persons In or 
on vehicle see supra §§ 397-404. 

57. Mo.—^Foster v. Campbell, 196 S. 
W.2d 147, 355 Mo. 349. 

58. Okl.—Dillingham v. Teeter, 216 
P. 463, 91 Okl. 165. 

59. Ill.—Smoot V. Hollingsworth, 
265 Ill.xVpp. 447. 

La.—^Battalora v. Carnahan Cream¬ 
ery, App., 157 So. 612. 

Wis.—^Zeidler v. Goelzer, 211 N.W. 

140, 191 Wis. 378. 

42 C.J. p 1086 note 32. 

60. Tex.—^Puryear v. Martin, Civ. 
App., 13 S.W.2d 203. 
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Authority 

The member of the family cannot 
force his or her service on the hus¬ 
band or father against his will, and, 
however conducive to the health or 
pleasure of the member of the family 
taking out the car, or to the health 
or pleasure of other members of the 
family he may take with him, there 
must appear authority from the fa¬ 
ther, express or implied, before the 
former may be called his servant 
engaged in his business.—Mast v. 
Hirsh, 202 S.W. 275, 199 Mo.App. 1. 

61. Cal.—Sleeper v. Woodmansee, 54 
P.2d 519, 11 Cal.App.2d 595. 

Ga.—Grahl v. McMath, 200 S.E. 342, 
59 Ga.App. 247. 

Ill.—Ewing V. Davis, 261 Ill.App. 
433. 

Ky.—Todd v. Harris, 187 S.W.2d 739, 
299 Ky. 841. 

La.—Melbaum v, Campisi, App., 16 
So.2d 257. 

Mo.—^Keim v. Blackburn, 280 S.W. 
1046. 

N.J.—Marriner v. Somay, 184 A. 818, 
116 N.J.Law 411. 

N.D.—Miller v. Kraft, 223 N.W. 190, 
57 N.D. 559. 

Okl.—Gallagher v. Holcomb, 44 P.2d 
44, 172 Okl, 1. 

Tex.—^Holland v. McLelland, Civ. 

App., 72 S.W.2d 413. 

Va.—Oliver v. Simmons, 170 S.E. 583, 
161 Va. 294. 

62. Ga.—Durden v. Maddox, 37 S.E. 
2d 219, 73 Ga.App. 491. 

Ill.__\Vhite V. Seitz, 174 N.E. 3'71, ‘342 
Ill. 2C6. 

La.—^Adams v. Golson, 174 So. 876, 
187 La. 363—Matulich v. Crockett, 
App.. 184 So. 748. 

Me.—Robinson v, Warren, 151 A. 10, 
129 Me. 172. 

Mass.—^Kindell v. Ayles, 160 N.E. 

818, 263 Mass. 244. 

Pa.—^Warman v. Craig, 184 A. 757, 
321 Pa. 481. 
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c. Persons liable 

d. Persons to whose acts doctrine ap¬ 

plies 

e. Uses to which doctrine applies 

f. Permission and consent 

a. In General 

Under the family purpose doctrine which is applied in 
some jurisdictions, but rejected in others, the head of a 
family, who maintains a motor vehicle for the general 
use, pleasure, and convenience of the family, is liable 


for the negligence of a member of the family having gen¬ 
eral authority to drive it while the vehicle is so used. 

Under the doctrine, which has been variously 
termed the “family purpose doctrine,the “family 
service rule,”^^ the “family automobile doctrine,’’35 
the “family car rule,”36 or the “family rule,”67 
where the head of the family maintains a motor ve¬ 
hicle for the general use, pleasure, and convenience 
of the family he is liable for the negligence of a 
member of the family having general authority to 
drive it while the vehicle is being so used.68 The 


63. Ark.—Feather ston v. Jackson, 
36 S.W.2d 405, 183 Ark. 373 

X>.C.—Smith V. Doyle, 98 F.2d 341, 69 
App D.C. 60- 

Q-a.—Cohen v. Whiteman, 43 S.E.2d 
184, 75 Ga.App. 286—Durden v. 

Maddox, 37 S.E 2d 219, 73 Ga.App. 
491—Kalil v. Spivey, 27 S.B.2d 475, 
70 Ga.App 84. 

Idaho.—Gordon v. Rose, 33 P.2d 351, 

64 Idaho 502, 93 AL.R. 984. 

Ky.—Gray v. Golden, 192 S W.2d 371, 

301 Ky. 477—McNamara v. Prath¬ 
er, 127 S.W.2d 160, 277 Ky 754 
—^Wells V. Lockhart, 81 S.W.2d 5, 
258 Ky. 698. 

Nel).—piechota v. Rapp, 27 N.W.2d 
682, 148 Neh. 442. 

N.H.—Lafond v. Richardson, 149 A. 
600, 84 N.H. 288. 

N.C.—Grier v. Woodside, 158 S.E. 
491, 200 N.C. 759. 

N.D.—Posey v. Krogh, 259 N.W. 757, 

65 N.D. 490, 

S.C.—Hewitt V. Fleming, 173 S^B. 
808. 172 S.C. 266. 

S.D.—Behseleck v. Andrus, 244 N.W. 

268, 60 S.D. 204, 88 A.L.R. 596. 
Tenn.—Messer v. Reid, 208 S.W 2d 
528—Jetton v. Polk, 68 S.W.2d 127, 
17 Tenn.App. 395. 

Tex.—Trice v. Bridgewater, 81 S.W. 
2d 63, 125 Tex. 75. 

Va.—Baptist v. State, 173 S.E. 612, 
162 Va. 1. 

42 C.J. p 1082 note 85. 

64. Ga.—Cohen v. Whiteman, 43 S. 
E 2d 184, 75 Ga.App. 286. 

Me.—^Fuller v. Metcalf, 130 A. 875, 
125 Me. 77. 

65. Conn—^Durso v. A. D. Cozzolmo, 
Inc., 20 A.2d 392, 128 Conn. 24. 

Ga.—Cohen v. Whiteman, 43 S.E.2d 
184, 75 Ga.App. 286. 

Minn.—Cewe v. Schuminski, 233 N.W. 
805, 182 Minn. 126—Morken v. St. 
Pierre, 179 N.W. 681, 180 N.W. 216, 
147 Minn. 106. 

N.C.—Watts V. Lefler, 130 S.E. 630, 
190 N.C. 722. 

N.D.—Carpenter v. Dunnell, 237 NW. 
779, 61 N.D. 263. 

W.Va.—Jones v. Cook, 123 S.E. 407. 
96 W.Va. 60. 

66. Ariz.—^Donn v. Kunz, 79 P.2d 
965, 52 Ariz. 219. 

D.C.—Smith v. Doyle, 98 P.2d 341, 69 
App.D.C. 60. 


Ga.—Cohen v. Whiteman, 43 S.E 2d 
184, 75 Ga.App. 2S6. 

Minn.—Pearson v. Northland Transp 
Co., 239 N.W. 602. 184 Minn. 560. 
Neh.—^Dow V. Legg, 231 N.W. 747, 
120 Neb. 271, 74 A.L R. 5. 

Wash.—Hanford v. Koehry, 167 P.2d 
678, 24 Wash 2d 859—Hart v. Ho¬ 
gan, 24 P.2d 99, 173 Wash. 598. 

67. Iowa.—Mooney v. Canier, 197 N. 
W 625, 198 Iowa 251. 

Wis.—^Papke v. Hacrle, 207 N.W. 261, 
189 Wis. 156. 

68. Ariz.—Donn v. Kunz, 79 P.2d 
965, 52 Ariz. 219. 

Cal.—Crittenden v. Murphy, 173 P. 
595, 36 Cal-App. 803—Walsh v. 

Platland, followed in 173 P. 596, 
36 Cal.App. 819. 

Colo.—Boyd v. Close. 257 P. 1079, 
82 Colo. 150. 

Conn —^Durso v. A. D. Cozzolino, Inc., 
20 A.2d 392, 128 Conn. 24—Maher 
V. Fahy, 151 A. 318, 112 Conn. 76— 
Haugh V. Kirsch. 135 A. 668, 106 
Conn. 429. 

D.C—Smith V. Doyle, 98 P.2d 341, 
69 App.D C, 60—^Williams v. Ru- 
benstein, 69 F.2d 231, 63 App.D.C. 
67—TurofC v. Burch, 50 F.2d 986, 1 
987, 60 App.D C. 221. 

Ga.—Cohen v. Whiteman, 43 S.E.2d 
184, 75 Ga.App. 286—Durden v. 

Maddox, 37 S.E 2d 219, 73 Ga.App. 
491—Samples v. Shaw, 170 S.E. 389, 
47 Ga.App. 337—^Kennedy v. Manis, 
169 S.E. 319, 46 Ga.App. 808— 

Mitchell V. Mullen, 164 S.E. 278, 
280, 45 Ga.App. 285. 

Kan,—Thompson v. Kansas City Rys. 

Co., 213 P. 633, 113 Kan. 74. 

Ky.—Corpus Juris cited lu Todd v. 
Hargis, 187 S.W 2d 739, 740, 299 
Ky. 841—^McNamara v. Prather, 

127 SW.2d 160, 277 Ky. 754— 

Wells V. Lockhart, 81 S.W 2d 5, 258 
Ky. 698—Do'ss v. Monticello Elec¬ 
tric Light & Power Co., 236 S.W. 
1046, 193 Ky. 499. 

Minn.—Felcyn v. Gamble, 241 N.W. 
37, 185 Minn. 357, 79 A.L.R. 1159— 
Pearson v. Northland Transp. Co., 
239 N.W. 602, 184 Minn. 660. 

Neb.—Piechota v. Rapp, 27 N.W.2d 
682, 148 Neb. 442—Sterns v Heller- 
ich, 264 N.W, 677, 130 Neb. 251— 
Hogg V. MacDonald, 257 N.W. 274, 

128 Neb. 6—Dow v. Legg, 231 N.W. 
747, 120 Neb. 271, 74 A.L.R. 6. 


N.C.—^Hawes v. Haynes, 14 S E.2d 
503, 504, 219 N.C. 535—Leach v. 
Varlc-y. 189 S.E. 636, 211 N.C. 207 
—Matthews v. Cheatham, 188 S.E 
87, 210 N.C. 692—Lyon v. Lyon, 

171 S.E 356, 205 N.C. 326—Grier 
V. Woodside, 158 S.E. 491, 200 N.C 
759—^Watts V. Lefler, 130 S.E. 630, 
190 N.C. 722. 

Or.—Steele v. Hemmers, 40 P.2d 1022, 
149 Or. 3S1—Cockerham v Potts, 
20 P.2d 423, 143 Or. 80—McDowell 
V. Hurner, 20 P.2d 395, 142 Or. 611, 
88 A.L.R. 678—Poster v. Parra, 243 
P. 778, 117 Or. 286—Gossett v. Van 
Egmond, 165 P.2d 304, 176 Or. 134. 
Pa—Smith V Jamison, 89 Pa.Super. 
99—Hildock V. Grosso, Com.PL, 1 
Pay.LJ. 96, 157. 

S.C.—^Hewitt V. Fleming, 173 S.E. 808, 

172 S.C 266. 

S.D.—^Behseleck v. Andrus, 244 NW. 

268, 60 S.D 204, 88 A.L.R, 596. 
Tenn—Schwartz v. Johnson, 280 S.W. 
32. 152 Tenn. 686, 47 ALR. 323— 
Williamson v. Howell, 13 Tenn. 
App. 506. 

Tex.—Coleman v. Rollo, 50 S.W.2d 
391—Corpus Juris quoted in. Cook 
V. Mann, 40 S W 2d 72, 73—^Moore 
V. Hoover, Civ.App., 150 S.W.2d 96, 
97. 

Va.—^Hackley v. Robey, 195 S.E. 689, 
170 Va. 55—^Baptist v. Slate, 173 S. 
E. 512, 162 Va. 1. 

Vt.—Jones v. Knapp, 156 A. 399, 400, 
104 Vt. 5. 

Wash.—Hanford v. Goehry, 167 P.2d 
678, 24 Wash.2d 859—Carlson v. 
Wolski, 147 P.2d 291, 20 Wash. 2d 
323—Davis v. Browne, 147 P.2d 263, 
20 Wash.2d 219—Moflitt v. Krue¬ 
ger, 130 P.2d 512, 513, 11 Wash.2d 
658—Dillon v. Burnett, 85 P.2d 656, 
197 Wash. 371—^Buss v. Wach- 
smith, 70 P.2d 417, 421, 190 Wash. 
673—King V. Cann, 62 P.2d 900, 
184 Wash 554—Hart v. Hogan, 24 
P.2d 99, 173 Wash. 598—Hanson v. 
Eilers, 2 P.2d 719, 164 Wash. 185. 
W.Va.—Ambrose v Young, 130 S.E. 
810, 100 W.Va. 452—Jones v. Cook, 
123 S.E. 407, 96 W.Va. 60. 

Wis.—Papke v. Haerle, 207 N.W. 261, 
262, 189 Wis. 166. 

42 C.J. p 1081 note 82. 

Liability for injury to persons in or 
on vehicle see supra §§ 397-404. 
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doctrine has been the subject of much conflict and 
contrariety of judicial opinion,69 and has been said 
to be an exception to the general principle that one 
who permits another to use his automobile does not 


thereby become liable for such person's negligence, 
in the absence or an agency or employment for the 
owner.”^ The doctrine is followed in some juris¬ 
diction but rejected in others. 


AppHcalble only In action for dam- 
agfes 

The family purpose doctrine is ap¬ 
plicable only in an action at law 
brought for purpose of recovering 
for either personal injury or prop¬ 
erty damage caused by negligence of 
an automobile driver, and cannot be 
applied In a suit where the determi¬ 
nation of liability for operation of 
automobile is not purpose of proceed¬ 
ing.—^^Vylie V. Mountain Motors, 27 
S.E.2d 494, 126 W.Va. 205. 

Assault 

Where defendant motorist who was 
in automobile belonging to himself 
and his wife forced plaintiff motor¬ 
ist to stop, got out of his automobile, 
and committed assault on plaintiff, 
community was not liable under fam¬ 
ily car doctrine, since automobile was 
not used as means to inflict assault. 
—^Newbury v. Remington, 52 P.2d 
312, 184 Wash. 665. 

69. Cal,—Spence v. Fisher, 193 P. 
255. 184 Cal. 209, 211, 14 A.L.R. 
1083. 

42 C.J. P 1082 note 89. 

70. Conn.—Durso v. A. D. Cozzolino, 
Inc., 20 A 2d 392, 128 Conn. 24, 

Neb.—Jennings v. Campbell, 6 N.W. 
2d 376, 142 Neb. 354. 

71. Ariz—^Dunn v. Kunz, 79 P.2d 
965, 52 Ariz. 219. 

Colo.—Boyd V. Close, 257 P. 1079, 
82 Colo. 150. 

Conn.—Durso v. A. D. Cozzolino, Inc., 
20 A-2d 392, 128 Conn. 24—Maher 
V. Fahy, 151 A. 318, 112 Conn. 76 
—Haugh V. Kirsch, 135 A. 568, 105 
Conn. 429. 

P.C.—Smith V. Doyle, 98 P.2d 341, 
69 App.D.C. 60—^Williams v Ru- 
benstein, 69 F.2d 231, 63 App.D.C. 
57. 

Ga.—'Cohen v. Whiteman, 43 S.E.2d 
184, 75 Ga.App. 2SC—Durden v. 
Maddox, Ga., 37 S.E.2d 219, 73 Ga. 
App. 491—Samples v. Shaw, 170 S. 
E. 389, 47 Ga.App. 337. 

Iowa.—Collinson v. Cutter, 170 N.W. 
420, 186 Iowa 276. 

Ky.—McNamara v. Prather, 127 S.W. 
2d 160, 277 Ky. 754—^^Vells v. Lock¬ 
hart, 81 S.W.2d 5, 258 Ky. 698. 
Minn.—Felcyn v. Gamble, 241 N.W. 
37, 185 Minn. 357, 79 A.L.R. 1159— 
Pearson v. Northland Transp. Co., 
239 N.W. 602, 184 Minn. 560. 

Neb.—Piechota v. Rapp, 27 N.W.2d 
682, 148 Neb. 442—Sterns v. Hel- 
lerich, 264 N.W. 677, 130 Neb. 251 
—Hogg V. McDonald, 257 N.W. 274, 
128 Neb. 6—^Dow v. Legg, 231 N.W. 
747, 120 Neb. 271, 74 A.L.R. 6. 

N.Y.—Traub v. Blum, 31 N.T.S.2d 
735, 738, 263 App.Div. 92, applying 
New Jersey law. 


N.C.—Leach v. Varley, 189 S.E. 635, 
211 N.C. 207—Matthews v. Ch^-at- 
ham, ISS S.E. S7. 210 N C. 502— 
Lyon V. Lyon, 171 S.E 356, 205 X. 

C. 326—Grier v. Woodside, 155 S. 
E. 491, 2ofi N.C. 759—Watts v. Lef- 
ler, 130 S.E, 630. 100 N.C. 722. 

N.D.—Posey v. Krogh, 259 N.W. 757, 

65 N.D 490—Carpenter v. Dunnell, 
237 N.W. 779, 61 N.D. 263. 

Or—Gossett v. Van Egmond. 155 P. 
2d 301, 176 Or. 134—Steele v. Hem- 
mnrs. 40 P.2d 1022, 149 Or. 3S1— 
McDowell V. Huriier, 20 P.2d 395, 
142 Or. 611. SS A L.R. 57S—Foster 

V. Farra, 243 P. 778, 117 Or. 286. 

Pa.—Smith v. Jamison, 89 Pa.Super. 

99—Hildock v. Grosso, Oom.Pl., 1 
PayLJ. .96. 157, appeal quashed 
5 A.2d 565, 334 Pa. 222. 

S.C.—Hewitt V. Fleming, 173 S.E. 
SOS, 172 S.C. 266. 

Tenn.—Schwartz v. Johnson, 280 S- 

W. 32, 152 Tenn. 586, 47 A.L.R. 323 
—^IVilliamson v. Howell. 13 Tenn. 
App. 506. 

Wash.—^Hanford v. Goehry, 167 P.2d 
678, 24 Wash 2d 859—Carlson v. 
Wolski, 147 P.2d 291, 20 Wash 2d 
323—Davis v. Browne, 147 P.2d 
263, 20 Wash.2d 219—Moffitt v. 
Krueger, 120 P.2d 512, 11 Wash.2d 
658—Dillon v. Burnett, 85 P-2d 
656, 197 Wash. 371—King v. Cann, 
52 P.2d 900, 184 Wash. 554—^Hart 
V. Hogan, 24 P.2d 99, 173 Wash 
598—Hanson v. Eilers, 2 P.2d 719, 
164 Wash. 185. 

W.Va—Wyant v. Phillips, 179 S.E. 
303, 116 W.Va. 207—Watson v. 

Burley, 143 S.E. 95, 105 AV.Va. 
416, 64 A.L.R. 839—^Ambrose v. 

Toung, 130 S.E. 810, 100 W.Va. 
452—Jones v. Cook, 123 S.E. 407, 
96 W.Va. 60. 

42 C.J. p 1081 note 82. 

72. Ark.—Featherston v. Jackson, 36 
S.W 2d 405, 183 Ark. 373. 

Cal.—^Idemoto v. Scheidecker, 226 P. 
922, 193 Cal. 653—Spence v. Fisher, 
193 P. 255, 184 Cal. 209, 14 A.L.R. 
1083—Grillich v. Weinshenk, 222 
P. 160, 64 Cal. App. 474—Hill v. 

Jacquemart, 203 P. 1021, 55 Cal. 
App. 496. 

Del.—Smith v. Callahan, 144 A. 46, 
4 W.W.Harr. 129, 64 A.L.R. 30. 

D.C —Crim v. Lumbermens Mut. 
Casualty Co., D.C.D.C., 26 F.Supp. 
715, applying Maryland law. 

Idaho.—Colwell v. Bothwell, 89 P.2d 
193, 60 Idaho 107—Gordon v. Rose, 
33 P.2d 351, 54 Idaho 502, 93 A. 
L.R. 984. 

Ind.—Cates v. Long, App., 72 N.E.2d 
233. 

Kan.—Thompson v. Kansas City Ry. 
Co., 213 P. 633, 113 Kan. 74. 
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La.—^Bf’ntoii v. Griffith, App., 1S4 So. 
371—Tuck V. Harmon, ApP., 151 
So. 803—Davis v. Shaw, App., 142 
So. 301. 

Me.—Robinson v. Warien, 151 A. lO? 
129 :re, 172. 

Md.—Myors v. Shipley, 116 A. 645, 
140 Md. 3S0, 20 A L.R. 1460. 

Mass.—Kindell v. Aylcs, 160 N.E. 818, 
263 Mass. 244—Haskell v. Albiani, 
139 N.E. 516, 245 Mass. 233—Mc¬ 
Gowan V. Longwood, 136 N.E. 72, 
242 Mass. 337, 23 A.L.R. 617. 

Miss.—Houston v. Holmes, 32 So 2d 
138—Clary v. Breyer, 13 So.2d 633, 
194 Miss. 612—Dement v. Summer, 
165 So. 791. 175 ?tisp 290—Culpep¬ 
per V. Holmes, 154 So. 726, 170 
Miss. 235—Hobson v McLeod, 147 
So. 778, 165 Miss. S53—Slaughter v. 
Holsomback, 147 So SIS, 166 Miss. 
643—Harrington v. Gough, 145 So. 
621, 164 Miss. SO2—Smith v. Dau¬ 
ber, 125 So. 102, 155 Miss. G94. 
N.H.—Pickard v. Morris, 13 A.2d 609, 
91 N.H. 65—Lafond v. Richardson, 
149 A. 600. 84 N.H. 2SS. 

N.Y.—Cherwien v. Geiter, 5 N.E.2d 
185. 272 N.Y. 165. 

Ohio—Hiller v. Shaw, 187 N.E. 130, 
45 Ohio App. 303—Littler v Voigt, 
153 N.E. 311, 21 Ohio App. 285. 

S.D.—Miller v. Stevens, 256 N.W. 152. 
63 S.D. 10—Behseleck v. Andrus, 
244 N.W. 2GS, 60 S.D. 204, 88 A.L.R. 
596. 

Utah.—Reid v. Owens, 93 P.2d 680, 
98 Utah 50, 126 A.L.R. 55. 

Vt.—Jones v. Knapp, 156 A. 399, 104 
Vt. 5. 

Va.—Hackley v. Robey, 195 S E. 689, 
170 Va. 55, overruling, in so far as 
they recognize family purpose doc¬ 
trine, Baptist V. Slate, 173 S.E 512, 
162 Va. 1, and Litz v. Harmon, 144 
S.E. 477, 151 Va. 363—^Jones v. Nu¬ 
gent, ISO S.E. 161, 164 Va. 378, ap¬ 
plying Ohio law—Blair v. Broad¬ 
water, 93 S.E. 632, 121 Va. 301, L. 
R.A.1918A 1011. 

Wis.—Burant v. Studzinski, 291 N.W 
390, 234 Wis. 385—Zeidler v. Goel- 
zer, 211 N.W. 140, 191 Wis. 378— 
Papke V. Haerle, 207 N.W. 261, 189 
Wis. 156. 

42 C.J. p 1082 note 83, p 1080 note 81 
[bL 

No master-servant or pxixtcipal- 
agent relationship arises merely be¬ 
cause automobile is maintained for 
family use.—Jones v. Knapp, 156 A. 
399, 104 Vt. 5. 

In Illinois 

(1) It is now settled that the fam¬ 
ily purpose doctrine is not followed 
in Illinois.—^Andersen v. Byrnes, 176 
N.E. 374, 344 Ill. 240—White v. Seitz, 
174 N.E. 371, 342 Ill. 266—O'Haran v. 
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Reasons for, and basis of, rule. The family pur¬ 
pose doctrine has been said to be based on public 
policy'73 and on principles of justice and necessi¬ 
ty/^ in order to afford the injured person a remedy 
in view of the usual financial irresponsibility of 
the owner’s wife or child, and on the fact that 
the head of the family has control of the use of the 
vehicle.'^® 


Liability under the family purpose doctrine is 
based on the principles of the law of agency or of 
master and servant,and the rule is a development 
of the doctrine of respondeat superiorJS In sup¬ 
port of imposing liability on this theory, it has been 
said that where the head of the family maintains a 
motor vehicle for the general use, pleasure, and 
convenience of the family, the use of the vehicle 


Leiner, 28 N.E.2d 315, 306 Ill.App. 230 
—Kinsman v. Peterson, 8 NE 3d 957, 
291 Ill.App. 1—Swain v. Hoberg, 281 
Ill.App. 203—Smoot V. Hollingsworth, 
265 Ill App 447—Lowdermilk v. Gih- 
bel, 263 Ill.App. 384. 

(2) A number of earlier decisions 
by the highest court in the state ap¬ 
parently adopted the family purpose 
doctrine.—Gates v. Mader, 147 NE. 
241, 316 Ill. 313—Graham v. Page, 132 
K.E. 817, 300 Ill. 40. 

(3) There are also some lower 
court decisions in support of the doc¬ 
trine.—^Williams v, Stearns, 256 Ill. 
App. 425—^Martin v. Starr, 255 Ill 
App. 189—^Patterson v. Aitken, 244 
Ill.App. 264—Scott V. Greene, 242 Ill 
App. 405—Beesley v. Goldstein, 239 
Ill.App. 221—Hinkle v. Gall, 238 Ill. 
App. 512—Toms v. Ketterer, 237 Ill. 
App. 135. 

(4) An adult self-supporting child 
is not a member of the family within 
the rule although the child resides 
at the parent’s home.—Scott v. 
Greene, 242 Ill.App. 405. 

(5) Liability of owner of automo¬ 
bile for family purposes does not nec¬ 
essarily extend to consequences of 
negligence of member of family op¬ 
erating car without owner’s permis¬ 
sion.—Williams v. Stearns, 256 Ill. 
App. 425. 

Zn Missouri 

(1) The family purpose doctrine is 
not recognized.—Bolman v. Bullene, 
200 SW. 1068—Hays v. Hogan, 200 
S.W. 286, 273 Mo. 1. L.R.A191SC 715, 
Ann.Cas,191SE 1127—Mulanix v. 
Reeves, 112 S.W.2d 100, 233 Mo.App 
143, certiorari quashed State ex rol 
and to Use of Reeves v, Shain, 122 
SW.2d 885, 343 Mo. 550—Roark v. 
Stone, 30 S.W.2d 647, 224 Mo.App. 554 
—Curtis V. Harrison, App., 253 S.W. 
474—Bright v. Thacher, 215 S.W. 788, 
202 Mo.App. 301. 

<2) Nevertheless, It has been held 
that an owner is liable under family 
purpose doctrine for minor son's neg¬ 
ligence in using automobile to go to 
and from school under owner’s direc¬ 
tion.—Mebas v. Werkmeister, 299 S. 
W. '601, 221 Mo.App. 173. 

(3) There are also earlier decisions 
applying the family purpose doctrine. 
—Daily v. Maxwell. 133 S.W. 351, 152 
Mo.App. 415. 

Hl Oklahoma 

<1) It is now established that the 


family purpose doctrine is not appli¬ 
cable in Oklahoma—Jamar v. Bright- 
well. 19 P.2d 366, 162 Okl. 124— 
Campbell v. Kirkpatrick, 249 P. 508, 
120 Okl. 57—Traber v. House, 240 P. 
729, 112 Okl. 273—Stumpf v. Mont¬ 
gomery, 226 P. 65, 101 Okl. 257, 30 A. 
L.R. 1490. 

(2) However, in some earlier cases 
the doctrine was applied.—Dilling¬ 
ham V. Teeter, 216 P. 463, 91 Old. 165 
—McNeal v. McKain. 126 P. 742, 33 
Okl. 449. 41 L.R.A.,N.S.. 775—42 C.J. 
p 1091 note 68. 

In Texas 

(1) Texas has rejected the family 

purpose doctrine in determining lia¬ 
bility of a parent for the negligent 
operation of the family automobile 
by a member of the family.—Ener v. 
Gandy, 158 S.W.2d 989. 138 Tex. 295 
—Semsheimer v. Burkhart, 122 SW. 
2d 1063, 133 Tex. 336—Bluth v. Nee- 
son, 94 SW.2d 407, 127 Tex. 462— 
Trice v. Bridgewater, 81 S.W.2d 63, 
125 Tex. 75, 100 A.L.R. 1014—McDon¬ 
ald V. Wilcox, Civ App., 167 S.W.2d 
568—Moore v. Hoover, Civ.App., 160 
S,W.2d 96—Ener v. Gandy, Oiv.App., 
141 S.W.2d 772, affirmed 158 S.W.2d 
989, 138 Tex. 295—Sturtevant v. 

Pagel, Civ.App., 109 S.W.2d 556, af¬ 
firmed 130 S.W.2d 1017, 134 Tex. 46. 

(2) However, in a number of earli¬ 
er decisions, the family purpose doc¬ 
trine was apparently recognized.— 
Coleman v. Rollo, Civ.App., 50 S.W.2d 
391, error dismissed—Cocke v. Mat¬ 
tingly, ClV.App., 28 S.W. 2d 871, error 
dismissed—Mann v. Cook, Civ.App., 
23 SW.2d 860, reversed on other; 
grounds Cook v. Mann, Com.App, 40 j 
S.W.2d 72—Cole v. Wright, Civ App, 
IS S.W.2d 242—Cohen v. Hill, Civ. 
App., 286 S.W. 661. 

73. Conn.—Durso v. A. D. Cozzolino, 
Inc., 20 A.2d 392, 128 Conn 24. 

Idaho—Colwell v. Eothwell, 89 P.2d 
193, 60 Idaho 107. 

Neh.—Jennings v. Campbell, 6 N.W. 
2d 376, 143 Neb. 354. 

74. Ky.—McNamara v. Prather, 127 
S.W^2d 160, 277 Ky. 754. 

I Minn.—Eelcyn v. Gamble, 241 N.W. 
37, 38, 185 Minn. 357. 

75. Tenn,—^Williamson v. Howell, 13 
Tenn.App. 506—^Woodfin v. Insel, 
13 Tenn.App. 493. 

42 C.J. p 1081 note 82 [b] (2)-(4). 
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76. N.C.—^W^atts v. Lefler, 130 S.E. 

630, 190 NC. 722. 

42 C.J. p 1081 note 82 [b] (1). 

77- Ariz.—Donn v. Kunz, 79 P.2d 965, 
62 Ariz. 219. 

Ga.—Durden v. Maddox, 37 S.E.2d 
219, 73 Ga.App. 491—^Kalil v. Spiv¬ 
ey, 27 S.E.2d 475, 70 Ga.App. 84— 
Samples v. Shaw, 170 S.E. 389, 47 
GaApp. 337. 

Ky.—^Myers’ Adm’x v. Brown, 61 S. 

W.2d 1052, 250 Ky. 64. 

Or.—Gossett v. Van Egmond, 155 P. 

2d 304. 176 Or. 134. 

Tenn.—Scates v. Sandefer, 44 S.W. 
2d 310, 163 Tenn. 55S—Long v. 
Tomlin, 125 S.W.2d 171, 22 Tenn. 
App. 607. 

Va.—Baptist v. Slate, 173 S.E. 612, 
162 Va. 1. 

Wash.—Paulson v. McMillan, Wash., 
Ill P.2d 983, 8 Wash.2d 295—King 
V. Cann, 52 P.2d 900, 184 Wash. 554 
— ^Hart V. Hogan, 24 P.2d 99, 173 
Wash. 698. 

42 C.J. p 1082 note 91. 

Agency is the genesis of the family 
purpose doctrine.—^Vaughn v. Booker, 

8 S.B.2d 603, 217 N.C. 479, 132 A.L.R. 
977. 

Agency relationship Imputed 

The family purpose doctrine Im¬ 
putes relationship of principal and 
agent where one maintains an auto¬ 
mobile for pleasure or other use of 
members of his family. 

Ky.—Griffith v. Fannin, 206 S.W.2d 
965, 306 Ky. 279—U. S. Fidelity & 
Guaranty Co. v. Brann, 180 S.W.2d 
102, 297 Ky. 381—Steele v. Age's 
Adm’x, 26 S.W.2d 563, 233 Ky. 714. 
W.Va.—Jones v. Cook, 123 S.E. 407, 
96 W.Va. 60. 

Development 

The family purpose doctrine is a 
development from, and not a restate¬ 
ment of, the rules of principal and 
agent or master and servant.—Jen¬ 
nings V. Campbell, 6 N.W.2d 376, 142 
Neb. 354. 

78. Conn.—Smart v. Bissonette, 138 
A. 365, 106 Conn. 447. 

Minn.—Cewe v. Schuminski, 233 N.W. 
805, 182 Minn. 126. 

Tenn.—Messer v. Reid, 208 S.W.2d 
528. 

Wash.—Buss v. Wachsmith, 70 P.2d 
417, 190 Wash. 673, adhered to 74 
P.2d 999, 193 Wash. 600—King v. 
Cann, 52 P.2d 900, 184 Wash. 664. 
42 C.J. p 1082 note 92. 
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for the pleasure and convenience of the family is in 
furtherance of his purpose in providing* it,'^^ and 
that under such circumstances the head of the fam¬ 
ily has made it his “business” to entertain the mem¬ 
bers of his family,SO but it has also been said to be 
immaterial whether or not the purpose of the head 
of the family is called his “business ”81 since the 
law of agency is not confined to business transac¬ 
tions. S2 Liability, under the family purpose rule, is 
not founded on the existence of a family relation¬ 
ship,S3 or on the fact that the vehicle has been in¬ 
trusted to a minor,S4 but on the use of the vehicle 
for the purpose for which it was provided.ss 

b. Motor Vehicles to Which Doctrine Applies 

As a general rule, the family purpose doctrine ap¬ 
plies only as to motor vehicles maintained for the general 
use, pleasure, and convenience of the family. 


As a general rule, the family purpose doctrine 
applies only to motor vehicles maintained for the 
general use, pleasure, and convenience of the own¬ 
er’s family.'•2 For example, it has been held not to 
apply to a vehicle belonging to an automobile deal¬ 
er and kept by him for demonstration and sale,®'^ 
or to cases wherein an employer permits a favored 
employee to use for his own pleasure a motor ve¬ 
hicle kept and ordinarily used in carrying on the 
employer’s business.88 Nevertheless, the doctrine 
under consideration has been applied to cars owned 
and maintained in a business carried on for profit, 
and to motor vehicles used for business as well as 
for the pleasure and convenience of the family,30 as 
where a car is owned by a physician and used by 
him in making professional calls and for the pleas¬ 
ure of his family.91 


79. Ga.—Durden v. Maddox, 37 S.E. 
2d 219, 73 Ga.App. 491. 

Ky—Corpus juris cited in Euster v. 
Vogrel, 13 S.W.2d 1028, 1030, 227 Ky. 
735. 

Pa—Smith v. Jamison, 89 Pa.Super. 
99. 

Tenn—Scales v. Sandefer, 44 S.W.2d 
310, 163 Tenn. 558—Corpus Juris 
cited in Woodfin v. Insel, 13 Tenn. 
App. 493, 499. 

Wash—Dillon v. Burnett, 85 P.2d 
656, 197 Wash, 371. 

42 C.J. p'lOSO note 81, p 1081 note 82 
[a] (4). 

80. U.S.—Denison v. McNorton, 

Ohio, 228 F. 401, 405, 142 C.C.A. 
631. 

Ariz.—Donn v. Kunz, 79 P.2d 965, 52 
Anz. 219. 

Conn.—Durso v. a. D. Cozzolino, Inc., 
20 A.2d 392, 128 Conn. 24. 

Ga.—Evans v. Caldwell, 190 S.E. 582, 
184 Ga. 203—Wolf son v. Rainey, 
ISO S.E. 913, 51 Ga.App. 493. 

Or—Poster v. Parra, 243 P. 778, 117 
Or, 286. 

Tonn.—Scales v. Sandefer, 44 S.W.2d 
310, 163 Tenn. 558. 

Wash.—Carlson v. Wolski, 147 P.2d 
291, 20 Wash. 2d 323—Davis v. 

Browne, 147 r.2d 263, 20 Wash.2d 
219—Hart v. Hogan, 24 P.2d 90, 173 
Wash. 598. 

42 C.J. p 1080 note 81 [a]. 

81. Tenn.—Scales v. Sandefer, 44 S 
W.2d 310, 163 Tenn. 558—King v. 
Smylhe, 204 S.W. 296. 140 Tenn. 
217. L.R.A.191SP 293. 

82. Tenn.—Scates v. Sandefer, 44 S. 
W.2d 310. 163 Tenn. 558. 

42 C.J. p 1082 note 95. 

83. Conn.—^Durso v. A. D. Cozzolino, 
Inc., 20 A.2d 392, 128 Conn. 24— 
Smart v. Bissonette, 138 A- 365, 106 
Conn. 447. 


Ga.—Kalil v. Spivey, 27 S.E.2d 475, 70 
Ga.App. 81. 

K.C.—Grier v. Woodside, 158 S.E. 491, 
200 N.C. 759. 

Tenn.—-Scales v. Sandefer, 44 S.W. 

2d 310, 163 Tenn. 558. 

42 C.J. p 1082 note 90. 

4, Tenn.—Scates v. Sandefer, su¬ 
pra. 

Dangerous instrumentality 

(1) The family purpose doctrine 
may not be based on the theory that 
an automobile is a dangerous instru¬ 
ment, since that view has been def¬ 
initely rejected.—^Bradley v. Schmidt, 
4 S.W.2d 703, 223 Ky. 784, 57 A.L.R. 
1100 . 

(2) Automobile as dangerous in¬ 
strument see supra §§ 12, 428. 

85. N.C.—Grier v. Woodside, 158 S. 
E. 491. 200 N.C. 759. 


; 87. W.Va.—Ritter v. Hicks, 135 S. 

I E. 601, 102 W.Va. 541. 

) No prior use 

Where automobile used by defend¬ 
ant’s son at time of collision was one 
which defendant kept for sale at his 
garage and had never before been 
used by the son or any one of the 
family, defendant could not be held 
liable for injuries sustained in colli- 
i sion on theory of family car doctrine. 
—Hanford v. Goehry, supra. 

88. Minn.—Mogle v. A. W. Scott Co., 
174 N.W. 832, 144 Minn. 173, 176. 

42 C.J. p 1083 note 1. 

TTuauthorized use 

Family car doctrine was inappli¬ 
cable to employer where salesman’s 
automobile, driven by unauthorized 
volunteer, struck pedestrian.—Mc¬ 
Lain V. Armour & Co., 218 N.W. 69, 
205 Iowa 343. 


86. U.S.—Commonwealth of Ken¬ 
tucky, for Use and Benefit of Kern, i 
V. Maryland Casualty Co. of Balti¬ 
more, Md., C.C.A.Ky., 112 P.2d 352. 
Ariz.—Johnston v. Hare, 246 P. 546, 
30 Ariz. 253. 

Colo.—Boltz V. Bonner, 35 P.2d 1015, 
95 Colo. 350, followed in 35 P.2d 
1019 (first case), 95 Colo. 358, and 
35 P.2d 1019 (second case), 95 Colo. 
359. 

D.C.—Rubenstem v. TValliams, 61 P. 

2d 575, 61 App DC. 266. 

Ga,—Corpus Juris cited ia Mitchell 
V. Mullen, 164 S.E. 278, 2S0, 45 Ga. 
App. 285. 

Pa.—Haley v. Litzinger, 200 A, 165, 
131 Pa Super. 559. 

Tenn.—^Adkins v. Nanney, 82 S.W.2d 
867, 169 Tenn. 67—Jetton v. Polk. 
68 S.W.2d 127. 17 Tenn.App. 395— 
Woodfin V. Insel, 13 Tenn.App. 493. 
Tex.—Corpus Juris quoted in Cook v. 

Mann, Com.App., 40 S.W.2d 72, 73. 
Wash.—^Hanford v. Goehry, 167 P.2d 
678, 24 W'ash.2d 859. 

42 C.J. p 1083 note 97. 


89. Conn.—Chouinard v. Wooldridge, 
127 A. 908, 102 Conn. 66. 

42 C.J. p 1082 note 96. 

90. Co'nn.—Durso v. A. D. Cozzolino, 
Inc., 20 A.2d 302, 12S Conn. 24. 

Wash—Dillon v. Burnett, 85 P.2d 656, 
197 Wash. 371. 

42 C.J. p 1083 note 2. 

Family pleasure and family business 
Where husband used wife’s auto¬ 
mobile at any time he desired for 
business or pleasure, with consent of 
the wife, the wife was liable under 
the family purpose doctrine for inju¬ 
ries sustained by third person in an 
automobile accident which resulted 
from negligent operation of automo¬ 
bile by the husband while he was 
driving the automobile for purpose 
of seeing a physician and also deliv¬ 
ering merchandise to a store partly 
owned by husband and wife—Gold¬ 
stein V. Johnson, 12 S.E.2d 92, 64 Ga, 
App. 31. 

91- Tenn.—^King v. Smythe. 204 S.W. 
296, 140 Tenn. 217, L.R.A.1918F 293. 
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c. Persons Liable 

Where the head of the family does not own, main¬ 
tain, OP control the family car, he is not liable under the 
family purpose doctrine for negligence in its use, but it 
has been held that in such case liability may be imposed 
on the one who owns or furnishes the motor vehicle. 

An indispensable requisite of the family purpose 
doctrine is that the person on whom it is sought to 
impose liability own, maintain, or furnish the auto¬ 
mobile, 92 and have or exercise some degree of con¬ 
trol over its use,93 Thus, where the head of the 
family does not own, maintain, or control the fam¬ 
ily automobile, he is not liable under the family pur¬ 
pose doctrine for negligence in its use by a member 
of his family liability may not be imposed on 
the head of a family by reason of his knowledge 
and consent to its use for a family purpose where 


he does not have ownership, possession, or control 
of the vehicle,95 but where the head of the family 
controls and maintains the vehicle he may be liable 
under the family purpose doctrine even though he 
docs not own it.96 

It has been held that the one who owns or pro¬ 
vides the vehicle for the use of the family may be 
liable for negligence in its use even though he is 
not the head of the family,97 and this rule has fre¬ 
quently been applied to impose liability under the 
family purpose doctrine on a married woman for 
the negligent use of the family car which she owns 
or furnishes the family ;98 but it has also been held 
that the family purpose doctrine is not available to 
impose liability on an adult self-supporting child 
who is the owner of the vehicle and maintains it 


92 . tr.S. —'Commonwealth of Ken¬ 
tucky for Use and Benefit of Kern 
V. Mai'yland Casualty Co. of Balti¬ 
more, Md., CC.A.Ky., 112 F.2d 352 

Ga.—Mitchell v. Mullen, 164 S.B. 278, 
280. 45 Ga.App. 285. 

Ky.—McNamara v. Prather, 127 S.W. 
2d 160. 277 Ky. 754—Buster v. Vo¬ 
gel. 13 S,W.2d 1028, 227 Ky. 735. 

93. Ky.—^McNamara v. Prather, 127 
S W.2d 160, 277 Ky. 754. 

94. Ga.—Mitchell v. Mullen, 1'64 S.E. 
278, 45 Ga.App. 285. 

Ky.—McNamara v. Prather, 127 S.W 
2d 160, 277 Ky. 754—Smith v. Over- 
street’s Adm’r, 81 SW.2d 571, 258 
Ky. 781. 

Mere legal title 

Where daughters gave father mon¬ 
ey out of their savings to buy auto¬ 
mobile for use in going to university, 
and father took title in his name but 
rarely used the automobile because 
he had another, even though such au¬ 
tomobile was sometimes used for 
family purposes, father was not lia¬ 
ble under family-purpose doctrine for 
death caused by daughter’s negli¬ 
gence in driving automobile with oth¬ 
er daughter to a party.—Smith v. 
Doyle, 98 P.2d 341, 69 App.D.C. 60. 

95. Ky.—Busier v. Vogel, 13 S W 2d 
1028, 227 Ky. 735. 

Minn.—Emanuelson v. Johnson, 182 
N.W. 521. 148 Minn. 417. 

Tenn.—Scales v. Sandefer, 44 S.W.2d 
310. 163 Tenn. 558. 

96. Colo.—Boyd v. Close, 257 P. 1079, 
82 Colo. 150. 

Ky.—Gray v. Golden, 192 S.W.2d 371, 
301 Ky. 477. 

Tenn.—Meinhardt v. Vaughn, 17 S W. 

2d 5, 159 Tenn. 272. 

Title in wife’s name 

(1) Husband who purchased and 
maintained an automobile for family 
use was liable under family purpose 
doctrine for negligent operation 
thereof by wife, although title to 
automobile was in wife's name.— 


Gray v. Golden, 192 S.W.2d 371, 301 
Ky. 477. 

(2) Tho fact that husband is head 
of family and has provided and 
maintained such automobile for fam¬ 
ily use carries with it the presump¬ 
tion that automobile is subject to his 
control so that family purpose doc¬ 
trine is applicable.—Gray v. Golden, 
192 S.W.2d 371. 301 Ky. 477. 

Title in corporation 
Husband’s liability was not altered 
by fact that corporation of which 
husband was president had title to 
automobile, where husband had cus¬ 
tody of automobile.—Hexter v. Bur¬ 
gess, 184 S.E. 769. 52 Ga.App. 819. 

97, Ga.—^Picklen v. Heichelheim, 176 
S.B 540, 49 Ga.App. 777. 

Ky.—McNamara v. Prather, 127 S. 

W.2d 160, 277 Ky. 754. 

Use by head of fa.(mlly 

Where the head of the family is 
using a motor vehicle owned by an¬ 
other member of his family, the own¬ 
er is not liable for his negligence un¬ 
less he was directly engaged on busi¬ 
ness of the owner.—^ICennedy v. Wolf, 
298 S.W. 188, 221 Ky. 111. 

98. Ga—Golden v. Medford, 7 S.E. 
2d 236, 189 Ga. 614, answer to cer¬ 
tified question conformed to 8 S.E 
2d 531, 62 Ga.xVpp. 229—Corpus Ju¬ 
ris cited in Picklen v. Heichelheim, 
176 S.B. 540, 541, 49 Ga.App. 777. 

Ky.—McNamara v. Prather, 127 S. 
W.2d ICO, 277 Ky. 754—Smith v. 
Overstreet’s Adm'r, 81 SW.2d 571, 
258 Ky. 781—^Wallace v. Hall, 32 S 
W.2d 324, 235 Ky. 749—Steele v. 
Age's Adm’x, 26 S.W.2d 563, 233 
Ky. 714. 

Wash.—Guignon v. Campbell, 141 P. 

1031, 80 Wash. 543. 

Another family car supplied by hus¬ 
band 

Mamed woman who permits fam¬ 
ily to use automobile which is her 
separate property for family purpos¬ 
es may be liable for negligent driving 
of such automobile by her minor son, 
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I under family purpose doctrine, not¬ 
withstanding she IS not head of fam¬ 
ily, and her husband lives with her 
and also owns automobile used for 
family pleasure and comfort.—^Pick- 
len V. Heichelheim, 176 S.E. 540, 49 
Ga.App. 777. 

Use by husband 

(1) A wife may be held liable for 
the torts of her husband under the 
family purpose doctrine.—Goldstein 

V. Johnson, 12 S E.2d 92, 64 Ga.App. 
31. 

(2) Wife, who owned automobile 
used by herself and husband for their 
comfort, recreation, and. convenience, 
was held liable under family purpose 
doctrine for husband's negligent op¬ 
eration of automobile during wife's 
absence, notwithstanding husband 
paid cost of its upkeep and operation 
and as head of family provided home 
and livelihood for wife who had no 
income or other means of support.— 
Wyant v. Pliiilips, 179 S.E. 303, 116 

W. Va. 207. 

(3) Where husband purchased au¬ 
tomobile, and maintained and con¬ 
trolled it, his wife in whose name he 
had put the title to the vehicle was 
not liable for his negligence in its 
operation.—Cewe v. Schumin&ki, 233 
N.W. 805, 182 Minn. 126. 

(4) Wife could not be held liable 
for damage to third person resulting 
from negligent operation of her auto¬ 
mobile by husband where husband 
was at the time operating automo¬ 
bile on his personal business and m 
no sense within the family purpose 
doctrine—Paul v. Flannery, 26 .^.2d 
553, 128 N.J.Law 438. 

(5) Liability may not be imposed 
on wife under the family purpose 
doctrine where husband was not op¬ 
erating the car on her business.—■ 
Kennedy v. Wolf, 298 S.W. 188, 221 
Ky. Ill 

(6) Wife’s liability in the absence 
of the family purpose doctrine see 
infra § 434. 



60 C.J.S. 


MOTOR VEBICLES 


for the family, where he is not the head of the fam¬ 
ily. 

Car owned by matrimonial community. It has 
been held that where a matrimonial community of a 
husband and wife purchases an automobile for the 
use of the family, the community is liable for neg"- 
ligence in the use of the vehicle,1 and that, where 
the vehicle is purchased by the husband as agent 
for the community, individual liability may not be 
imposed on the husband as the head of the fam- 
ily.2 

Liability of corporate owner. It has been held 
that the family purpose doctrine may not be ap¬ 
plied to impose liability on a corporation with re¬ 
spect to a vehicle owned by it,3 but it has also been 
held that a family corporation owning an automo¬ 
bile and maintaining it for the general use of the 
family may be liable under the family purpose doc¬ 
trine.^ 

d. Persons to Whose Acts Doctrine Applies 

As a general rule, the family purpose doctrine applies 
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only as to the a»ts of members of the family for whose 
use the vehicle is furnished. 

As a general rule, the family purpose doctrine ap¬ 
plies only to the acts of members of the family for 
whose use the vehicle is furnished.^ It has been 
held that the family group for the purposes of this 
rule is not limited to persons related to the head of 
the family,6 but includes all persons living in his 
household for whose convenience the car is main¬ 
tained and who have general authority to use it,*^ 
and has been held to include the owner’s house¬ 
keeper.* Moreover, it has been held that the fam¬ 
ily purpose doctrine applies regardless of whether 
or not the driver is a member of the owner’s fam¬ 
ily or household if the vehicle is being used for the 
family purpose to which it has been dedicated.® 
On the other hand, it has been held that liability 
under the family purpose doctrine is limited to the 
acts of persons whom the one sought to be charged 
is under a legal or moral duty to support.^® Sub¬ 
ject to these rules, liability has been imposed under 
the family purpose doctrine for the acts of a 
child,whether adult^^ or whether the child is a 


99, N.D.—^Posey v. Krogh, 259 N.W. 
757, 65 N-.D. 490. 

1. Ariz—Donn v. Kunz, 79 P.2d 965, 
52 Ariz 219. 

Wash.—Switzer v. Sherwood, 141 P. 
181, 80 Wash. 19, Ann.Cas.l917A 
216. 

2. Ariz.—Donn v. Kunz, 79 P.2d 965, 
52 Ariz. 219. 

Community not recogfnized as sep¬ 
arate entity 

Where family automobile, even if 
community property of husband and 
wife, was purchased when their mat¬ 
rimonial domicile was in California, 
where the community is not recog¬ 
nized as a separate legal entity apart 
from the husband and wife, the hus¬ 
band was liable under the family car 
doctrine of Arizona for negligent con¬ 
duct of the wife in operation of the 
automobile —Jones v. Weaver, C.C. 
A Ariz . 123 F.2d 403. 

3. Tenn.—^Keller v. Federal Bob 
Brannon Truck Co., 269 S.W. 914, 

151 Tenn. 427. 

4. Conn.—^Durso v. A. D. Cozzolino, 
Inc., 20 A.2d 392, 128 Conn. 24. 

5. Ga.—Wolf son v. Hainey. 180 S.E. 
913, 51 Ga.App. 493—Corpus juris 
quoted in Kennedy v. Manis, 169 S- 
E. 319, 330. 46 Ga.App. 808—^Bryant 
V. Keen, 158 S.E. 445, 43 Ga.App. 
251. 

Or.—Lehl v. Hull. 53 P.2d 48, 152 Or. 
470, rehearing denied 54 P.2d 290, 

152 Or 470. 

Tenn.—Adkins v. Nanney, 82 S.W.2d 
867, 169 Tenn. 67. 

42 C.J. p 1083 note 7. 

Elements of family relation 
A family relation exists between 


operator of automobile and head of 
family who owns automobile, so as 
to make head of family liable, under 
family purpose doctrine, for injuries 
caused by the operation thereof when 
relationship is one of social status, 
when there is legal or moral obliga¬ 
tion on head of family to support op¬ 
erator, and when there is a corre¬ 
sponding state of dependence on part 
of operator for support.—^Piechota v. 
Rapp, 27 K.W.2d 682, 148 Neb. 442. 
Persons in loco parentis 

The family purpose doctrine should 
be as applicable to one standing in 
loco parentis as to a natural parent. 
—^Rutherford v. Smith, 145 S.W.2d 
533, 284 Ky. 592. 

6. Conn.—Smart v. Bissonette, 138 
A. 365, 366, 106 Conn. 447. 

7. Conn.—Smart v. Bissonette, su¬ 
pra 

Employee residing at employer’s 
home 

In order to extend family purpose 
doctrine in automobile law to em¬ 
ployer with whom unrelated em¬ 
ployee makes his home, employer 
must be under obligation to support 
employee, automobile must be main¬ 
tained by employer, employee must 
have general authority to use it for 
his own convenience, and he must be 
using it for purpose for which it was 
maintained at time of accident.— 
Hogg V. MacDonald, 257 N.W. 274, 
128 Neh. 6. 

8. Conn.—Smart v. Bissonette, 138 
A- 365, 106 Conn. 447. 

9. Wash.—^Atkins v. Churchill, 194 
P.2d 364—^Hanford v. Goehry, 167 
P.2d 678, 24 Wash.2d 859—Dillon v. 
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Burnett, 85 P.2d 656, 197 Wash. 
371. 

10. U.S.—Commonwealth of Ken¬ 
tucky, for Use and Benefit of Kern 

V. Maryland Casualty Co. of Balti¬ 
more, Md., C.C.A.Ky.. 112 F.2d 362. 

Ky.—^IVIcNamara v. Prather, 127 S.W. 
2d 160, 277 Ky. 754—Abel v. White- 
head, 99 S.W.2d 770, 266 Ky. 764— 
Miracle v. Cavins, 72 S.W.2d 25, 254 
Ky. 644—U. S. Fidelity & Guaranty 
Co. V. Hall, 35 S.W.2d 550, 237 Ky. 
393—Creaghead v. Hafele’s Adm'r, 
32 S.W,2d 997, 236 Ky. 250—Mal¬ 
colm V. Nunn, 10 S.W.2d 817, 226 
Ky. 275—Bradley v. Schmidt, 4 S- 

W. 2d 703, 223 Ky. 784. 

11. Colo.—^Boltz V. Bonner, 35 P.2d 
1015, 95 Colo. 350. 

Ky.—^^ells V. Lockhart, 81 S.W. 2d 5, 
258 Ky. 698. 

Neb.—Stern v. Hellerich, 264 N.W. 
677, 130 Neb. 251. 

Or.—Cockerham v, Potts, 20 P.2d 423. 
143 Or. SO. 

W.Va.—^Ambrose v. Young, 130 S.E. 

810, 100 W.Va. 452. 

G-randchild 

Ky.—Rvitherford v. Smith, 145 S.W.2d 
533, 284 Ky. 592. 

Stepchild 

W.Va—Jones v. Cook, 123 S.E. 407, 
96 W.Va. 60. 

12. Ga.—^McCrackin v. McKinney, 
183 SE. 831, 52 Ga.App. 519—^Hu¬ 
bert V. Harpe, 183 S.E. 98, 52 Ga. 
App. 262—Kennedy v. Manis, 169 
S.E. 319. 46 Ga.App. 808. 

N.D.—Carpenter v. Dunnell, 237 N.W. 
779, 61 N.D 263. 

Or.—Steele v. Hemmers, 40 P.2d 1022, 
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minor,^3 a wife^^ or husband,^5 and the father^® or 
sister^*^ of the owner. 

On the other hand, liability under the family pur¬ 
pose doctrine has been denied in the case of the fol¬ 
lowing persons even though they resided at the 
owner’s home: An adult child^® who is self sup¬ 
porting an adult stepson a married daughter 
and her husband a brother-in-law.22 Liability 
has also been denied as to the following persons not 
living at the owner’s home: A child3 a step¬ 
child,*24 a stepson and his wife;25 a cousin.26 


'Third person operating vehicle by permission of 
member of family. Although it has been held that 
the .family purpose doctrine may not be extended 
to charge the owner of a family car with liability 
for the negligence of a third person operating it 
with the permission of a member of the family, but 
without the owner’s knowledge, consent, or direc- 
tion,27 it has also been held that the mere fact that 
the person authorized to operate the motor vehicle 
permits another to operate it temporarily does not 
absolve the owner from responsibility.28 So the 


149 Or. 381—Cockerham v. Potts, 
20 P.2d 423, 143 Or, 80. 

Wash.—^Dillon v. Burnett, 85 P.2d 656, 
197 Wash. 371. 

W.Va—^Watson v. Burley, 143 S E. 

95, 105 W.Va. 416, 64 A.L..K. 839. 

42 C.J. p 1083 note 9. 

Self-sTipportiaig’ adult child 
Ga.—Hubert v. Harpe, 182 S.E. 167, 
181 Ga 168, conformed to 183 S.E. 
98, 52 Ga.App. 262. 

Wash.—Cook v. Rafferty, 93 P.2d 376, 
200 Wash. 234. 
marxled sou liviniT at home 
Minn.—Pearson v. Northland Transp. 

■Co., 239 N.W. 602, 184 Minn. 660. 
W.Va.—^Watson v. Burley, 143 S.E. 
95. 105 W.Va. 416. 64 A.L.R. 839. 

13. Colo.—Boyd r. Close, 257 P. 
1079, 82 Colo. 150. 

Ga.—Griffin v. Russell, 87 S E 10, 144 
Ga. 275, LR.A.1916P, 216, Ann.Cas. 
1917D, 994—Cohen v. Whiteman, 43 
S.E.2d 184, 75 Ga.App. 286—^Evans 
V. Caldwell, 184 S.E. 440, 52 Ga.App. 
476, affirmed 190 S.E.-582, 184 Ga. 
203—Ficklen v. Heichelheim, 176 S. 
E. 540, 49" GaApp. 777. 

Ky.—Rutherford v. Smith, 145 S.W.2d 
533, 284 Ky. 692. 

N.C.—Hawkes v. Haynes, 14 S.E 2d 
503, 219 N.C. 535. 

Wash.—Hanson v. Eilers, 2 P 2d 719, 
164 Wash. 186. 

42 C.J. P 1083 note 10. 

14. Ga.—Hexter v. Burgess, 184 S.E. 
769, 52 Ga.App. 819—Petway v. Mc¬ 
Leod, 171 S.E. 225, 47 Ga.App. 647. 

Ky.—Gray v. Golden, 192 S.W.2d 371, 
301 Ky, 477. 

N.C.—Lyon v. Lyon, 171 S.E. 356, 206 
N.C. 326. 

Pa.—Smith v. Jamison, 89 Pa.Super. 
99—^Hartley v. Navickis, Com.Pl., 
33 Del.Co. 161. 

Wash.—Moffltt V. Krueger, 120 P.2d 
512, 11 Wash.2d 658—Hart v. Ho- 
g-an, 24 P.2d 99, 173 Wash. 698. 

42 C.J. p 1084 note 11—30 C.J. p 790 
notes 9, 11. 

15. Ga.—Goldstein v. Johnson, 12 S. 
E.2d 92, 64 Ga.App. 31. 

N.J.—Venghis v. Nathans on, 127 A. 

175, 101 N.J.Law 110. 

W.Va.—Wyant v. Phillips, 179 S.E. 
303, 116 W.Va. 207. 


16. Minn.—Turner v. Gackle, 209 N. 
W. 626, 168 Minn. 514. 

17. Ga.—Levy v. Rubin, 182 S E. 176, 
181 Ga, 187, conformed to 183 S.E. 
98, 52 Ga.App. 212. 

18. Ky.—McNamara v. Prather, 127 
S.W.2d 160, 277 Ky. 754—Abell v. 
Whitehead, 99 S.W.2d 770, 266 Ky. 
764—U. S. Fidelity & Guaranty Co. 

V. Hall, 35 S.W.2d 550, 237 Ky. 393 
—Malcolm v. Nunn, 10 S.W.2d 817, 
226 Ky. 275—Bradley v. Schmidt, 4 
S.W.2d 703, 223 Ky. 784. 

19. Ga.—Raley v. Hatcher, 7 S.E. 2d 
777, 61 Ga.App 846. 

Ky.—Miracle v. Cavins, 72 S.W.2d 25, 
254 Ky. 644—Creaghead v. Hafele’s 
Adm'r, 32 S.W.2d 997, 236 Ky. 250. 
Tenn.—Adkins v. Nanney, 83 S.W,2d 
867, 169 Tenn. 67. 

20. Iowa.—^Mooney v. Canier, 197 N. 

W. 625, 198 Iowa 251. 

21. Ga.—Bryant v. Keen, 158 S.E. 
445, 43 Ga.App. 251. 

22 . Nev.—Jones v. Golick, 20c P. 679, 
46 Nev. 10. 

42 C.J. p 1084 note 14. 

23. Or.—Lehl v. Hull, 53 P.2d 48. 152 
Or. 470, rehearing denied 54 P.2d 
290, 152 Or. 470. 

Adult child while visiting parents 
Neb.—Piechota v. Rapp, 27 N.W.2d 
682, 148 Neb. 442. 

42 C.J. p 1083 note 9 [a] (2). 

24. Ga—^Wolfson v. Rainey, ISO S. 
E. 913, 51 Ga.App. 493. 

25. Or.—Smith v. Burns, 135 P. 200, 
142 P. 352. 71 Or. 133, L.R.A.1915A 
1130, Ann.Cas.l916A 666. 

26. Ariz.—^Johnston v. Hare, 246 P. 
546, 30 Ariz. 253. 

27. B.C.—^Turoif v. Burch, 60 F.2d 
986, 60 App.D.C. 221. 

28. N.C.—Goss V. Williams, 145 S.E. 
169, 196 NC. 213. 

42 C.J. p 1084 note 18. 

Authority to select driver 

Owner of automobile, provided for 
convenience and pleasure of family, 
who authorized wife to drive automo¬ 
bile or select driver, was liable for 
injury to wife's niece caused by neg¬ 
ligence of driver selected by wife to 
take niece to school, driver being 
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owner’s agent.—Schreder v. Litchy, 
251 N.W. 513, 190 Minn. 264. 

Express prohibition 

Where parents imposed no limita¬ 
tions on use except that son should 
not let others drive, parents were 
held liable under family car use doc¬ 
trine for injuries inflicted m acci¬ 
dent, notwithstanding son had per¬ 
mitted another, who proved incom¬ 
petent, to drive.—King v. Cann, 52 
P.2d 900, 184 Wash. 554. 

Pact that daughter’s escort, rather 
than daughter, was driving the car 
is of no importance as far as the ap¬ 
plication of the family purpose doc¬ 
trine is concerned.—^Atkins v. 
Churchill, Wash., 194 P.2d 364— 
Schnebly v. Bryson, 200 P. 849, 158 
Wash. 260. 

In Georgia 

(1) Where husband had general 
authority from wife not only to ride 
in, but to direct operation of, auto¬ 
mobile owned by wife, wife was lia¬ 
ble under the family purpose doctrine 
for personal injuries to a third per¬ 
son caused by negligent operation of 
automobile by a person, not a mem¬ 
ber of the family, who was operating 
automobile under direction of hus¬ 
band at time of accident.—Golden v. 
Medford, 7 S.E.2d 236, 189 Ga. 614, 
answer to certified question con¬ 
formed to 8 S.E.2d 531, 62 Ga.App. 
229. 

(2) A father keeping and maintain¬ 
ing automobile for use, comfort, 
pleasure, and convenience of family, 
including minor son, would be re¬ 
sponsible for injuries resulting from 
negligence of third person who was 
permitted by son to drive, where son 
remained in automobile and retained 
control, authority and direction over 
automobile, and where automobile 
was still being used in furtherance of 
purposes of family car.—Cohen v. 
Whiteman, 43 S.E.2d 184, 75 GaApp. 
286. 

(3) Where, however, automobile 
owner, in wife's presence, told son 
that he or his daughter would drive 
automobile out to bring son back 
from errand, and owner's wife in¬ 
structed nephew, not member of own¬ 
er's family, to go out in owner's au- 
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family car doctrine has been extended to impose 
liability on the owner for the negligent operation of 
his motor vehicle when used for the business or 
pleasure of the family when driven by a stranger 
with the knowledge and consent of his wife, who, 
with the knowledge and consent of the owmer to¬ 
gether with his children, are then riding in the vehi- 
cle.29 Under some decisions, the absence from the 
vehicle of any member of the owner’s family is de¬ 
cisive,30 and, where no member of the family is 
present while the car is being operated by a third 
person with the permission of a member of the 
family, liability may not be imposed on the owner 
under the family car doctrine for the negligence of 
the operator ;3i but it has been indicated that there 
may be liability on the ground of the negligence of 
the member of the family in turning the vehicle 
over to an incompetent driver,32 

e. Uses to Which Doctrine Applies 

The family purpose doctrine is applicable where, but 
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oriy v/here, the motor vehicle is being used for a family 
purpose. 

The family purpose doctrine applies where the 
car is used for a family purpose33 or in a venture 
m which the father is interested or owes a duty;34 
but the doctrine is not applicable where, at the time 
of the injury, the vehicle was not being operated 
for a family purpose,35 and the mere fact that the 
vehicle is being operated with the permission of the 
owner is insumcient to impose liability on him.36 
However, the courts are not in accord as to what 
will constitute a family purpose.37 In the jurisdic¬ 
tions which apply the family purpose doctrine to its 
fullest extent, it is held to impose liability on the fa¬ 
ther or head of the family who has supplied the ve¬ 
hicle, notwithstanding it is being used at the time 
of the injury by a member of the family exclusive¬ 
ly for his own individual use or pleasure,38 and 
this rule has been applied in the case of the own¬ 
er’s wife,3i^ adult son,^o minor son,4i daughter,^3 
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tomobile for son, owner was held not 
liable for nephew’s negligence in 
driving son home.—Samples v. Shaw, 
170 S-E. 389, 47 Ga.App. 337. 

(4) Likewise, the owner has been 
held not to be liable for negligent 
driving of family car by his daugh¬ 
ter's escort.—Schumer v. Kegister, 78 
S.E. 731, 12 Ga.App. 743. 

29. N.D.—XJlman v. Lindeman, 176 
N.W. 25, 44 N.D. 36, 10 AL.R. 1440. 

30. Ky.—Griffith v, Fannin, 206 S. 
W.2d 965, 306 Ky. 279. 

Tenn.—Messer v. Reid, 208 S.W.2d 
528. 

31. Ky.—Griffith v. Fannin, 206 S.W. 
2d 965, 306 Ky. 279. 

Minn.—Wilde v. Pearson, 168 N.W. 

582, 140 Minn. 394. 

Tenn.—Messer v. Reid, 208 S,W.2d 
528. 

32. Tenn.—Messer v. Reid, supra. 
Minor member of family not liable 

Mother who lent her automobile 
to minor son was not liable for son’s 
negligence in lending automobile to 
a friend who was drunk, because 
minor is not liable for careful selec¬ 
tion of his servants and agents, and 
parent is liable only when minor is 
liable under the doctrine of respon¬ 
deat superior.—^Messer v. Reid, su¬ 
pra. 

33. Or.—Poster v. Farra, 243 P. 778, 
117 Or. 286. 

42 C.J. p 1086 note 29. 

34. U.S.—Olberg v. Kroehler, C.C.A. 
Minn., 1 P.2d 140. 

42 C.J. p 1086 note 30. 

Driving to scliool 

Son's use of automobile in driving 
to school with father’s permission 
was for a family purpose.—Foster 
V. Farra, 243 P. 778, 117 Or. 286. 

60C.J.S.-68 


35. U.S.—Commonwealth of Ken¬ 
tucky, for Use and Benefit of Kern 
V. Maryland Casualty Co. of Balti¬ 
more, Md., C.C.A.Ky., 112 P.2d 352. 

Ky.—Slusher v. Hubble, 72 S.W.2d 39, 
254 Ky. 595—Rauckhorst v. Kraut, 
287 S.W. 895, 216 Ky. 323. 

Pa.—^Lambert v. Polen, 30 A.2d 115, 
346 Pa, 352—^Hildock v. Grosso, 5 
, A.2d 565, 334 Pa. 222—Piquet v. 
Wazelle, 136 A. 787, 288 Pa, 463— 
Mitchell V. Ellmaker, 4 A.2d 592, 
134 Pa Super. 583—Hartley v. Nav- 
ickis, Com.Pl., 33 Del.Co. 161. 
Wash.—Schnehly v. Bryson, 290 P. 

849, 158 Wash. 250. 

42 C.J. p 1084 note 22. 

Purpose for which provided 

Under family automobile doctrine, 
test of liability is whether automo¬ 
bile was being used for purpose for 
which it was provided.—Carpenter v. 
Dunnell, 237 N.W. 779, 61 N.D. 263. 
TTse for benefit of others 
Idaho,—Colwell v. Bothwell, 89 P.2d 
193, 60 Idaho 107. 

Wash.—Schnehly v. Bryson, 290 P. 
849, 158 Wash. 250. 

36. Pa-—Lambert v. Polen, 30 A.2d 
115, 346 Pa. 352--Hildock v. Gros¬ 
so. 5 A.2d 565, 334 Pa. 222—Piquet 
V. Wazelle, 136 A. 787, 288 Pa. 463. 

37. Del.—Cannon v. Bastian, 116 A. 
209, 31 Del. 533. 

42 C.J. p 1084 note 23. 

38. Colo.—Boyd V. Close, 257 P. 
1079, 82 Colo. 150. 

D.C.—Smith v. Doyle, 98 P.2d 341. 
69 App.D.C. 60. 

Ga.—^Hubert v. Harpe, 182 S.E. 167, 
181 Ga. 168, conformed to 183 S.E. 
93, 52 Ga.App. 262—^Levy v. Rubin. 
1S2 S.E. 98, 176 Ga. 187, conformed 
to 183 S.E. 98, 52 Ga.App. 212. 
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Neb.—Piechota v. Rapp, 27 N.W.2d 
682, 148 Neb. 442. 

Or.—Gossett v. Van Egmond, 155 P. 

2d 304, 176 Or. 134. 

Wash.—^Dillon v. Burnett, 85 P.2d 
C56, 197 Wash. 371—^Hart v. Hogan, 
24 P.2d 99, 173 Wash. 598. 

42 C.J. p 1084 note 24. 

39. Ga.—^Hester v. Burgess, 184 S. 
E. 769, 52 Ga.App. 819. 

N.C.—Lyon v. Lyon. 171 S.E. 356, 
205 N.C. 326. 

42 C.J. p 1084 note 24 [a], 

40. Ga.—Hubert v. Harpe, 183 S.E. 
98. 52 Ga-App. 262. 

Or.—Steele v. Hemmers, 40 P.2d 1022, 
149 Or. 381. 

"Wash.—Dillon v. Burnett, 85 P.2d 
656, 197 Wash. 371. 

42 C.J. p 1084 note 24 [bj. 
Self-supporting adult son 
Ga.—Hubert v. Harpe, 182 S.E. 167, 
181 Ga. 168, conformed to 183 S.E. 
98, 52 Ga.App, 262. 

Married son 

W.Va.—^Watson v. Burley, 143 S.E. 
95, 105 W.Va. 416, 64 A.L.R. 839. 

41. N.C.—^Hawes v. Haynes, 14 S.E. 
2d 503, 219 N.C. 535. 

Wash.—^Hanson v. Eilers, 2 P.2d 719, 
164 Wash, 185. 

42 C.J. p 1084 note 24 [c]. 
Grandchild 

Ky.—Rutherford v. Smith, 145 S.W. 
2d 533, 284 Ky. 592. 

42. Wash.—Switzer V. Sherwood, 141 
P. 181, 80 Wash. 19, Ann.Cas.l917A 
216—Birch v. Abercrombie, 133 P. 
1020, 74 Wash. 486, 50 L.R.A.,N.S., 
59, rehearing denied 135 P. 821. 

Self-supporting adult daughter 
Wash.—Cook v. Rafferty, 93 P.2d 376, 
200 Wash. 234. 
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and sister ;43 but it has been held that it does not 
apply where the operator is one to whom the owner 
does not owe a legal or moral duty of support,^4 as 
in the case of an adult child.45 Other jurisdictions, 
however, have not carried the family purpose doc¬ 
trine to this extent, and have refused to impose lia¬ 
bility where the car is being used by a member of 
the family solely for his own purposes or pleas- 
ure.4® It has also been held that the doctrine does 
not apply where a member of the family is using the 
vehicle for his personal business^^ or in connection 
with the business of his employer.48 

Presence of other members or quests of family. 
The courts which hold that a use of the family car 
for individual purposes comes within the family 
purpose doctrine obviously reject the question of 
whether or not any other member of the family is 
in the car with the driver as determining the ap¬ 
plicability of the rule,49 but stress has been placed 
on such fact in determining whether the car is be¬ 
ing used for a purpose within the rule.^O Where 
the car is being used for a family purpose, the fact 
that no other member of the family is present at the 
time of the accident does not affect the liability of 
the head of the family.^i The family car doctrine 


has been applied where a member of the family is 
driving the car for the benefit of other members of 
the family,52 or of other members of the family and 
family guests,53 or of family guests,54 and although 
the use is at least partially .for the pleasure of the 
member driving.55 The doctrine has also been ap¬ 
plied where the wife had driven to meet a minor 
son who was returning home and on meeting him 
had turned the car over to him to drive.56 

Owner present. It has been held that the family 
purpose doctrine is clearly applicable where the 
owner is present in the car. 57 

f. Permission and Consent 

In order to warrant the application of the family 
purpose doctrine and impose liability on the owner for 
the negligent driving of a member of his family, the 
member of the family must be using the car with the 
owner’s permission or authority. 

In order to warrant the application of the family 
purpose doctrine and impose liability on the owner 
for the negligent driving of a member of his family, 
the member of the family must have been using the 
car by permission or authority, either express or 
implied.58 A general permission to use the vehicle 


BXiiLor stepdaugliter 
W.Va.—Jones v. Cook, 123 S.E. 407, 
96 W.Va. 60—Jones v. Cook, 111 S. 
E. 828, 90 W.Va. 710. 

43. Ga.—^Levy v. Rubin, 183 S.E 98, 
62 Ga.App. 212. 

44. Ky.—McNamara v. Prather, 127 
S.W.2d 160, 277 Ky. 754—U. S. Fi¬ 
delity & Guaranty Co. v Hall, 35 
SW.2d 550, 237 Ky. 393—Malcolm 

V. Nunn, 10 S.W.2d 817, 226 Ky. 
275. 

45. Ky.—McNamara v. Prather, 127 

SW.2d 160, 277 Ky. 754—Abell v. 
Whitehead, 99 S.W 2d 770, 266 Ky. 
764—Miracle v. Cavins, 72 S.W.2d 
25, 254 Ky. 644—U. S. Fidelity & 
Guaranty Co. v. Hall, 35 S W.2d 
550, 237 Ky. 393—Creaghead v. 

Hafele’s Adm’r, 32 S.W.2d 997, 236 
Ky. 250—Malcolm v. Nunn, 10 S. 

W. 2d 817, 226 Ky. 275—Bradley v. 
Schmidt, 4 S.W.2d 703, 223 Ky. 784, 
57 A.Ij.R. 1100—Rauckhorst v. 
Kraut, 287 S.W. 895, 216 Ky. 323. 

Tenn.—^Adkins v. Nanney, 82 S.W.2d 
867, 169 Tcnn. 67. 

46. Pa.—^Hildock v. Grosso, 5 A. 2d 

565, 334 Pa. 222—Piquet v. Wazelle, 
136 A. 787, 288 Pa. 463—^Mitchell 
V. Ellmaker, 4 A.2d 692, 134 Pa. 
Super. 583—^Kunkle v. Thompson, 
67 Pa.Super. 37. 

42 C.J. p 1085 note 25. 

47. Ky.—^Kennedy v. Wolf, 298 S.W. 
188, 221 Ky. 111. 

N.J.—Paul V. Flannery, 26 A.2d 563, 

566, 128 N.J.Law 438. 


Kusband iisiagr wife^s car to pur¬ 
chase household provisioius was held 
to be operating car for his personal 
business aund not within the family 
purpose doctrine, since supplying 
such goods was his responsibility.— 
Paul V. Flannery, 26 A.2d 553, 128 N. 
J.Law 438. 

48. Tenn.—Scates v. Sandefer, 44 S. 
W,2d 310, 163 Tenn. 558—Jetton v. 
Polk, 68 S.W.2d 127, 17 Tenn.App. 
395. 

49. W.Va.—Jones v. Cook, 111 S.E. 
828, 90 WVa. 710, 715. 

42 C.J. p 1087 note 38. 

50. XJ S.—Denison v, McNorton, 

Ohio, 228 F. 401, 142 CC.A. 631. 

42 C.J. p 1087 note 39. 

51. Ga—GrifEn v. Russell, 87 S.E. 
10, 144 Ga. 275, L.R.A.1916F 216, 
Ann.Cas.l917D 994. 

42 C.J. p 1087 note 40. 

52. Ariz.—Benton v. Regeser, 179 P. 
966, 20 Ariz. 273. 

42 C.J. p 1086 note 33. 

53. Ky.—Stowe v. Morris, 144 S.W. 
52, 147 Ky. 386. 39 L.R.A.,N.S., 224. 

42 C.J. p 1086 note 34. 

54. Or.—Cockerham v. Potts, 20 P. 
2d 423, 143 Or, 80. 

55. Minn.—Uphoff v. McCormick, 
166 N.W. 788, 139 Minn. 392. 

42 C.J. p 1086 note 35. 

56. Ga.—^Lacey v. Forehand, 108 S. 
B. 247, 27 GaApp. 344. 

1 57. Minn.—^Pearson v. Northland 
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Transp Co., 239 N.W. 602, 184 
Minn. 560. 

58. Conn.—O’Keefe v. Fitzgerald, 
137 A. 858, 106 Conn. 294. 

Ga.—Ficklen v. Heichelheim, 176 S.E 
540, 49 Ga.App. 777. 

Ky.—iCo'rpus Juris cited in. Todd v. 
Hargis, 187 S.W.2d 739, 299 Ky. 
841—Barr v. Searcy, 133 S.W.2d 
714, 280 Ky. 535—Wells v. Lock¬ 
hart, 81 S.W.2d 5, 258 Ky. 698. 

Or.—Steele v. Hemmers, 40 P.2d 1022, 
149 Or. 381. 

Tex.—Corpus Juris quoted in Cole¬ 
man V. Rollo, Civ.App., 60 S.W.2d 
391, 393, error dismissed. 

42 C.J. p 1083 note 8, p 1087 note 41. 
Consent Implied from habitual use 
N.C.—Grier v. Woodside, 158 S.E. 

491, 200 N.C. 759. 

Express prohibition 

Liability will not be imposed 
where the one using the car does so 
contrary to the express prohibition 
of the owner. 

Ky.—Todd v. Hams, 187 S.W.2d 739, 
299 Ky. 841. 

Neb.—^Dow V. Legg, 231 N.W. 747, 
120 Neb. 271, 74 AL.R. 6. 

Tenn.—^Long v. Tomlin, 125 S.W.2d 
171, 22 Tenn.App. 607. 

Proof of authority 

Where a family purpose car la 
being used by a member of the fam¬ 
ily and an accident follows from the 
use, the doctrine does not make it 
necessary that the injured person be 
able to prove that the driver had 
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is sufficient,59 and it is not necessary that the owner 
know of, or consent to, the particular use which is 
being made of the vehicle on the occasion of the in- 
jury.6<> Indeed, it has been held that the do ctrine 
applies only where the driver has general permis¬ 
sion to use the vehicle,®^ and does not apply as to 
a member of the family who obtains special per¬ 
mission on the occasion of each use.^^ Where gen¬ 
eral consent is given liability may be imposed al¬ 
though the specific use was prohibited^^ or the op¬ 
erator deviates from the owner’s instructions 
where the act of the member of the family was a 
natural and probable consequence of his expressly 
authorized use of the car, the owner may not es¬ 
cape responsibility on the ground that his instruc¬ 
tions were not specifically obeyed.^5 Jt has been 
held, however, that liability may not be imposed 
where there is a substantial departure from the con¬ 
sent or instructions as to the use of the vehicle.66 


§ 434. - Acts of Particular Persons 

a. Cnild 

h. Wife 

c. Hu;5baird 

d. Other relatives 

a. Child 

As a gsnsrai rule, in the absence of a statute to the 
contrary the owner of a motor vehicle is not liable for an 
injury caused by his child in operating the car unless the 
child was acting as his servant or agent. 

As in other cases in which it is sought to impose 
liability on a parent, discussed in the C.J.S. title 
Parent and Child §§ 65, 66, also 46 CJ. p 1329 
note 25-p 1331 note 30, the genera! rule is that the 
owner may not be held liable for the torts of his 
child in operating a motor vehicle merely because 
of the relp-tionship existing between them®'^ except 
where the civil-Ir.w rule of liability for the torts of 
an unemancipated child is in force.®^ In the ab- 


the authority of the owner to drive 
the oar at the time and at the place 
of the accident—Jenn ngs v. Camp¬ 
bell. 6 N.\V2d 376, 142 Neb. 354. 

59. Tex—Corpus Juris anoted iu 
Coleman v. Rollo, CivApp., 50 S. 
W 2d 391, 393, error dismissed. 

42 C.J. P 1087 note 42. 
eo. Colo.—Boyd V, Close, 257 P. 
1079, 82 Colo. 150. 

Tex.—^Corpus Juris quoted in Cole¬ 
man V. Rollo, Civ.App, 50 S.W.2d 
391, 393, error dismissed. 

42 C.J. p 1087 note 43. 

61. Conn.—Maher v. Fahy, 151 A. 
318, 112 Conn. 76—O'Keefe v. Fitz¬ 
gerald, 137 A S58, 106 Conn. 294. 
Tenn.—Woodfin v. Insel, 13 Tenn. 
App. 493. 

G2. Conn.—Maher v. Fahy, 151 A. 
318, 112 Conn. 76—O'Keefe v. Fitz¬ 
gerald, 137 A. 858, 106 Conn. 294. 

63. G-a.—^Bvans v. Caldwell, 184 S. 
E. 440, 52 GaApp. 475, affirmed 190 
S.E. 582, 184 Ga. 203. 

Father absent from home 

Father was not necessarily free 
from liability for son’s negligence in 
driving family-purpose automobile 
for pleasure because son used auto¬ 
mobile in defiance of father's express 
instructions not to use automobile 
in his absence from home.—Battle v. 
Kilcrease, 189 S.E. 573, 54 Ga.App. 
808. 

64, Ga.—^Evans v, Caldwell, 190 S.E. 
582, 184 Ga. 203. 

Neb.—Jennings v. Campbell, 6 N.W. 

2d 376, 142 Neb. 354. 

TTse In differeoxt locality 
Ga.—^Evans v. Caldwell, 190 S.E. 582, 
184 Ga. 203. 

Minor deviation was held not to re¬ 
lieve the owner from liability under 


the doctrine.—King v. Cann, 52 P.2d 
900. 184 Wash. 554. 

Termination of unauthorized devia¬ 
tion 

Where parents had given son per¬ 
mission to drive their automobile to 
a certain place to attend a picnic, but 
son left picnic and drove on to next 
town and had an accident on the 
return trip, son was held to be act¬ 
ing within scope of his authority at 
time of accident with respect to lia- 
hiliti’ of parents for injuries to pas¬ 
senger in automobile, where accident 
occurred on usual route bet^veen 
picnic grounds and his home.—For¬ 
man V. Shields, 48 P.2d 599. 183 
Wash. 333. 

65. Tex.—Corpus Juris quoted in- 
Coleman V. Rollo, Civ.App., 50 S. 
W.2d 391, 392, error dismissed. 

W.Va.—Jones v. Cook, 123 S.E. 407, 
96 W.Va. 60. 

Overcrowding vehicle 
Mere fact that father warned his 
minor son, driving father’s automo¬ 
bile, against violating law by carry¬ 
ing four people in front seat, did not 
relieve father from responsibility for 
death of one of such persons.—Mc¬ 
Dowell r. Huriier, 20 P.2d 395, 142 
Or. 611. 88 AL.R. 678. 

66. N.C.—^Vaughn v. Booker, 8 S.E. 
2d 603, 217 N.C. 479. 132 A.L R. 
977. 

67. Ark.—^Volentine v. Wyatt, 261 S. 
W. 308, 164 Ark. 172. 

Colo.—Boltz V. Bonner, 35 P.2d 1015, 
95 Colo. 350, followed in 35 P.2d 
1019, 95 Colo. 358, and 35 P.2d 1019, 
95 Colo. 359. 

Ga.—Grahl v. McMath, 200 S.E. 342. 
59 Ga.App. 247. 

Ill.—^Andersen, v. Byrnes, 1'76 N.E. 
374, 344 Ill. 240—White v. Seitz, 
174 N.E. 371, 342 Ill. 266. 
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Mass.—Field v. Evans, 159 N.E. 751, 
2-12 Mass. 315. 

Miss.—Houston v. Holmes, 32 So.2d 
138. 

Ohio.—W^ard v. Koors, 33 N.E.2d 660. 
Or.—Lehl v. Hull, 53 P.2d 4S, 152 Or. 
470, rehearing denied 54 P.2d 290, 
152 Or. 470. 

Pa.—Warman v. Craig, 184 A. 757. 
321 Pa. 481—Spegle v. Blumfield, 
182 A. 149, 120 Pa.Super. 231— 
Gherardi v. Geroulo, 10 Pa.Dist. 
& Co. 265, 28 Dack.Jur. 74. 

S.D.—Miller v. Stevens, 256 N.W. 152, 
63 S.D. 10. 

Tenn.—Long v. Tomlin, 125 S.W.2d 
171, 22 Tenn.App. 607. 

W.Va.—Jones v. Cook, 111 S.E. 828, 
90 W.Va. 710. 

Wis.—Burant v. Studzinski. 291 N.W. 
390, 254 Wis. 385—Stransky v. 

Kousek, 225 N.W. 401, 199 Wis. 59. 
42 C.J. p 1088 note 50. 

68. La.—^Honeycutt v. Carver, App, 
25 So.2d 99—Dudley v. Surles, 
App., 11 So.2d 70—Savoie v. Walk¬ 
er, App., 183 So. 530—^Whipple v. 
Lirette, 124 So. 160, 11 La.App. 485 
—Stout V. Lewis, 123 So. 346, 11 
La.App. 503—Hazzard v. Edwards, 
2 La.App. 514. 

Mother was not liable for negli¬ 
gence of minor son in operating auto¬ 
mobile at time father was living.— 
Grantham v. Smith, 132 So. 805, IS 
La.App. 519, rehearing denied 134 So. 
263, reversed on other grounds Lor- 
ance v. Smith, 138 So. 871, 173 La 
SS3. 

Secret marriage 

A minor who was secretly married 
was thereby fully emancipated and 
hence his parent was not responsible 
for his negligent operation of auto¬ 
mobile-—Stough V. Young, La.App., 
185 So. 476. 
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sence of statutory provisions discussed infra § 442, 
or personal negligence,as where the owner in¬ 
trusts the vehicle to a’child who he knows is an 
incompetent driver,or the application of the fam¬ 
ily purpose doctrine discussed supra § 433, the gen¬ 
eral rule, discussed supra § 428, that mere owner¬ 
ship does not render the owner of a motor vehicle 


liable for negligence in its operation by another ap¬ 
plies where the vehicle is operated by the owner's 
child,7i and the owner of a motor vehicle may not 
be held liable for an injury occasioned by the neg¬ 
ligent or wrongful act of his child in operating it 
unless the child is acting as his agent or servant.^^ 
This rule applies to acts of minor child, either son'^3 


G9. Wash.—Jaquith v. Worden, 132 
P. 33, 73 Wash. 349, 48 L.R.A.,N.S., 
837. 

42 O.J. p loss note 46. 

Personal neg-lig-ence of owner gen¬ 
erally see supra § 429. 

70. Cal.—-Lane v. Bing, 262 P. 318, 
202 Cal. 5D0. 

Md.—Rounds v. Phillips, 170 A. 532, 
166 Md. 151. 

Miss.—^Anderson V- Daniel, 101 So. 
498, 136 Miss. 456. 

Neb.—Moran v. Moran, 246 N.W. 711, 
124 Neb. 379. 

K.T.—^Devitt v. Continental Casualty 
Co.. 2S1 N.y.S. 336. 245 App.Div. 
115, reversed on other grounds 199 
N.E. 765, 296 N.Y. 474. 

Old.—Coker v. Moose, 68 P.2d 504, 
180 Okl. 234. 

Or.—Gossett v. Van Egmond, 155 P. 

2d 304, 176 Or. 134. 

Tex—Mayer v. Johnson, CivApp, 
148 S.W.2d 454, error dismissed, 
judgment correct. 

42 C J. p 1088 note 47. 

Statute forbidding operation of car 
by underage cliild 

(1) Where by statute a person un¬ 
der a specified age is forbidden to j 
operate a motor vehicle, the parents 
of a child under such age are liable 
for the negligence of the child where 
they permit him to drive the family 
car. 

Ind.—Repezynski v. Mikulak, 157 N. 

E. 464, 93 Ind.App. 491. 

Mo.—^Roark v Stone, 30 S.W.2d 647, 
224 Mo.App. 554. 

Miss.—'Somerville v. Keeler, 145 So. 
721. 3 65 Miss. 244. 

N.C.—Eller v. Dent, 166 S E. 330, 203 
NC 439. 

Ohio.—Wery v Seff, 25 N.E.2d 692, 
136 Ohio St. 307. 

Or.—Miller v. Semlor, 2 P.2d 233, 137 
Or. 610, rehearing denied Millar 
V. Semler, 3 P.2d 987, 137 Or 610. 
Wash.—Atkins v. Churchill, 194 P.2d 
364—Smith v. Nealey, 298 P. 345, 
162 Wash. 160. 

(2) Where owner of automobile 
was negligent per se in intrusting 
automobile to daughter and other mi¬ 
nors who did not have driver’s li¬ 
censes, negligence of those minors in 
intrusting automobile to another mi¬ 
nor who had no driver’s license, for 
purpose of operating automobile, was 
negligence per se of owner of auto¬ 
mobile.—^Atkins V. Churchill, Wash, 
194 P.2d 364. 


Special license under statute impos- 
ing liability on parent 
Statute relating to issuance of au¬ 
tomobile driver’s license for children 
under sixteen providing that parent 
will be responsible ’’for any and all 
damages growing out of the negli¬ 
gent operation” of parent’s automo¬ 
bile, precludes parent from claiming 
that child, while operating automo¬ 
bile, is a bailee of the automobile or, 
in driving it, that child is acting in¬ 
dependently of parent.—Scheibe v. 
Town of Lincoln, 271 N.W. 47, 223 
Wis. 425—Scheibe v. Town of Lin¬ 
coln, 271 N.W. 43. 223 Wis. 417. 

Implied permissioa to minor son to 
drive his mother’s automobile could 
be inferred from her acts in permit¬ 
ting son to carry keys to automobile 
which she provided for his unre¬ 
stricted use.—Coker v. Moose, 68 P. 
2d 504, 180 Okl. 234. 

Child's license revoked 
Where son’s driver’s license was 
revoked for infraction of rules and 
mother permitted son to use her au¬ 
tomobile only when she was certain 
that another would drive, mother 
was not liable for negligence of son 
while automobile was being driven 
by son on a mission for his sole 
pleasure without her knowledge — 
Flanagan v. Kellam, 48 S.E.2d 69, 187 
Va. 754. 

Wlier© the cliild is a competent, 
licensed driver, the fact that he is a 
minor is immaterial—Piquet v. Wa- 
zelle, 136 A. 787, 288 Pa. 463. 

Adult child 

A parent is not negligent in lend¬ 
ing an automobile to an adult child 
who is apparently competent to drive 
it.—Brady v. Hollandsworth, La.App., 
25 So.2d 113. 

71. Ill—Andersen v. Byrnes, 176 N. 
B. 3'74, 344 Ill. 240—White v. Seitz, 
174 NE, 371, 342 Ill. 266. 

42 C.J. p 1089 note 51. 

72. Ark.—Peatherston v. Jackson, 36 
S.W.2d 405, 183 Ark. 373. 

Cal.—Lane v. Bing, 262 P. 318, 202 
Cal. 590—Sleeper v. Woodmansee, 
51 P.2d 519, 11 Cal.App.2d 595— 
Ormston v. Lane, 266 P. 304, 90 
Cal.App. 481. 

Ga.—Grahl v. McMath, 200 S.E. 342, 
69 Ga.App 247. 

Idaho.—Gordon v. Rose, 33 P.2d 351, 
54 Idaho 502, 93 A.LR. 984. 

Ill.—White V. Seitz, 174 N.E. 371, 342 
Til. 266. 


Ky.—Sale V. Atkins, 267 S.W, 223, 
206 Ky. 224. 

Me.—lies v. Palermino, 142 A. 867 
127 Me. 226. 

Mass.—^Dennis v. Glynn, 159 N.E. 516, 
262 Mass. 233. 

N.J,—Schank v. Cerniglia, 174 A. 730, 
113 N.J.Law 306. 

N.T.—Miranda v. Lo Curto, 163 N.E. 
557, 249 N.Y. 191—Cherwien v 
Geiter, 279 N.Y.S. 553, 244 App.Div. 
814, affirmed 5 NE.2d 185, 272 NY 
165. 

N.D—Miller v. Kraft, 223 N.W. 190, 
57 N.D. 559. 

Okl.—Jamar v. Brightwell, 19 P.2d 
366, 162 Okl. 124. 

Or.—^Lehl v. Hull, 54 P.2d 290, 152 
Or. 470, denying rehearing 53 P. 
2d 48, 152 Or 470—McDowell v. 
Hurner, 13 P.2d 600, 142 Or. 611, 
reversed on other grounds 20 P 
2d 395, 142 Or. 611, 88 A.L.R. 578 
Pa.—Hildock v. Grosso, 6 A.2d '565, 
334 Pa. 222—^Warman v. Craig, 184 
A. 757, 321 Pa. 481—Spegle v. 

Blumfield, 182 A. 149, 120 Pa.Super. 
231—Adams v. Williams, 39 Pa. 
Dist. & Co. 307. 

Tex.—Ener v. Gandy, 158 S.W.2d 
989, 138 Tex. 295—^McDonald v. 

Wilcox, CivApp., 167 S.W.2d 668— 
McCormack v. Griffith, Civ.App, 27 
S.W.2d 549—Ball v. Youngblood, 
Civ.App., 252 S.W. 872, error de¬ 
nied Youngblood v. Ball, 278 S.W. 
1115, 114 Tex. 582. 

Utah.—^Wilcox v. Wunderlich, 272 P. 
207, 73 Utah 1. 

Va.—Oliver v. Simmons, 170 S.E. 
583, 161 Va. 294—Green v. Smith, 
151 SE. 282, 153 Va, 675. 

Wis.—Zurn v. Whatley, 251 N.W. 435. 
213 Wis. 365—Zeidler v. Goelzer, 
211 N.W. 140, 191 Wis. 378. 

42 C.J. p loss note 48. 

73. Ark.—Peatherston v. Jackson, 
36 S.W.2d 405, 183 Ark. 373. 

Cal.—Sleeper v. Woodmansee, 54 P.2d 
519, 11 Cal.App.2d 595—Ormston v. 
Lane, 266 P. 304, 90 Cal.App. 481. 
Ga.—Grahl v. McMath, 200 S.E. 342, 
59 Ga.App. 247. 

Ill.—^Andersen v. Byrnes, 176 N.E 
374, 344 Ill. 240—White v. Seitz, 
174 N.E. 371, 342 Ill. 266, 

Mass.—Dennis v. Glynn, 159 N.E 
516, 262 Mass. 233. 

Miss—Houston v. Holmes, 32 So. 2d 
138. 

S.D.—^Miller v. Stevens, 256 N.W. 152, 
63 S.D. 10. 
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or daughter,74 and to the acts of an adult sorJS or 
daughter.7® 

A parent is not liable for his child’s negligence in 
the operation of a motor vehicle owned by the par¬ 
ent where the child is using the vehicle without the 
•consent or permission of the parent77 or where the 
•child has been prohibited from using the car/S nor 
is he liable except in so far as the rule is altered by 
the application of the family purpose doctrine dis¬ 
cussed supra § 433, in the case of a mere permis¬ 
sive use by his child of his motor vehicle for the 


child’s own purposes of business or pleasure,79 and 
this is true although there are other members of the 
family in the vehicle at the time.^® 

Acts of child cs agent of parent. Where the 
child is driving his parent's car as the servant or 
agent of the parent, the parent is liable for his neg¬ 
ligent or wrongful acts.Si Ordinary rules apply 
in determining whether a child in operating the par¬ 
ent’s car is acting as an agent or servant of the 
parent, ^2 and, in order to establish agency, it is not 
necessary to show a commercial transaction's or 


Tenn.—Lonff v. Tomlin, 125 S.W.2d 
171, 22 Tenn.App. 607. 

Tex.—Ener v. Gandy, 158 S.W.2d 989, 
138 Tex. 295—McCormick v. Grif¬ 
fith, Civ.App., 27 S.W.2d 549. 

Utah.—^Wilcox v. Wunderlich, 272 P. 
207, 73 Utah 1. 

Va.—Oliver v. Simmons, 170 S.E. 683, 
161 Va. 294. 

42 C.J. p 1089 note 53. 

74. Ill.—^Vukovich v. Slehoda, 261 
IllApp. 416. 

42 C.J. p 1089 note 54. 

75. Pa.—^Warman v. Craig, 184 A. 
757, 321 Pa. 481. 

42 C J. p 1089 note 55. 

76. Me—lies v. Palermino, 142 A. 
867, 127 Me. 226. 

42 C.J. p 1089 note 56. 

77. Ill.—^Ewing v. Davis, 261 Ill.App. 
433. 

Mo.—Keim v. Blackburn, 280 S.W. 
1046. 

Okl.—Gallagher v. Holcomb, 44 P.2d 
44, 172 Okl. 1. 

Va.—Oliver v. Simmons, 170 S.E. 683, 
161 Va. 294. 

Use for parent’s benefit 

Even though the use is in the busi¬ 
ness of and for the benefit of the 
parent, the parent is not liable where 
lie did not authorize the use of the 
-car.—Littler v. Voigt, 153 N.E. 311, 
21 Ohio App. 285. 

78. Cal.—Sleeper v. Woodmansee, 54 
P.2d 519, 11 Cal.App.2d 595. 

■ Ga.—Grahl v. McMath, 200 S E. 342, 
59 Ga.App 247. 

Towa.—^Prame v. Olmsted, 187 N.W. 
18, 193 Iowa 412. 

'Ky.—Todd v. Harris, 187 S.W.2d 739, 
299 Ky. 841—Sale v. Atkins, 267 S. 
W, 223. 206 Ky. 224. 

N.J.—Marriner v. Somay, 184 A. 818, 
116 N.J.Law 411. 

-Tex.—^Holland v. McLelland, Civ. 
App.. 72 S.W.2d 413 —McCormack 
V. Griffith, Civ.App , 27 S.W.2d 549 
—^Ball V. Youngblood, Civ.App., 
252 S.W. 872, error denied Young¬ 
blood V. Ball. 278 S.W. 1116, 114 
Tex. 582. 

42 C.J. p 1091 notes 71, 72. 

« Car accessible to minor child 

A parent is not liable for the neg¬ 


ligence of a minor child in driving 
his automobile contrair to his com¬ 
mand. merely because the car was 
accessible to the child and the par¬ 
ent knew that he had previously 
taken the car contrary to orders.— 
Daily V. Schneider, 234 P. 951, llS 
Kan. 295. 

79. Del.—Smith v. Callahan, 144 A. 

46, 4 W.W.Harr. 129, 64 A.L.R. 830. 
Ga.—Raley v. Hatcher, 7 S.E.2d 777, 
61 GaApp. 846. 

Ill.—^Andersen v. Byrnes, 176 N.E. 
374, 344 Ill. 240—-WTiite v. Seitz, 
174 N-E. 371, 342 Ill. 266—Miller v. 
McHale, 263 Ill.App. 471—^A^uko- 
vich V. Slehoda, 261 IIl.App. 416. 
Ky.—Bradley v. Schmidt, 4 S.W.2d 
703, 223 Ky. 7S4. 

La.—Benton v. Griffith, App., 1S4 So. 
371. 

Mass.—Field v. Evans, 159 N.E. 751, 
262 Mass. 315. 

Me.—^Robinson v. Warren, 151 A. 10, 
129 Me. 172. 

Mo.—Keim v. Blackburn, 2S0 S.W. 
1046—^Mulanix v. Reeves, 112 S.W. 
2d 100, 233 Mo.App. 143, certiorari 
quashed State ex rel. and to Use 
of Reeves v. Shain, 122 S.W.2d 885, 
343 Mo. 550—Kibble v. Lam^r, 54 
S.W.2d 427, 227 Mo.App. 620—Bus- 
kie V. Januchowsky, App., 218 S. 
W. 696—Mast v. Hirsh, 202 S.W. 
275, 199 Mo.App. 1. 

N.H.—Lafond v. Richardson, 149 A- 
600, S4 N.H. 2S8. 

_Wirth V. Gabry. 200 A. 556, 120 
N.J.Law 432, affirmed 4 A 2d 2S1, 
122 N J.Law 95—Schank v. Cernig- 
lia, 174 A. 730, 113 N.J.Law 306— 
Ceslak v. Krause, 156 A. 461, 108 
N.J.Law 350—Roberts v. Vacca, 
154 A. 751, 9 N.J.Misc. 533—Gruda 
V. Karbowski, 139 A, 893, 6 N.J. 
Misc. 49. 

N.T.—Cherwien v. Geiter, 5 N.E. 2d 
185, 272 N.Y. 165—Johnstone v. 

Stroock, 201 N.Y.S. 705. 

Ohio.—Littler v. Voigt, 153 N.E. 

311, 21 Ohio App. 2S5 
Okl.—Jamar v. Brightwell, 19 P.2d 
366, 162 Okl. 124—Carder v. Mar¬ 
tin, 250 P. 906, 120 Okl. 179. 

Pa.—Hildock v. Grosso, 5 A2d 565, 
334 Pa. 222. 

g.D.—Miller v. Stevens, 256 N.W. 152, 
63 S.D. 10—^Behseleck v. Andrus, 
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244 N.W. 268. 60 S.D. 204, 88 A. 
L.R. 596. 

Tex.—Cols V. Wright, Civ.App., 18 S. 
W.2d 242. 

Va.—Hackley v. Robey, 195 S.E. 689, 
170 Va. 5. 

Wis.—Zurn v. %Yhatley, 251 N.W. 435, 
213 Wis. 365—Papke v, Haerle, 207 
N.W. 261, 189 Wis. 156. 

42 C.J. p 1090 note 58, p 10S5 note 
27 [cL 
Bailee 

(1) In such case, the child is a 
mere bailee. 

Ga.—Raley v. Hatcher, 7 S.E.2d 777, 
61 Ga-App. 846. 

Me.—Robinson v. Warren, 151 A. 10, 
129 Me. 172. 

(2) Owner's liability for acts of 
bailee generally see infra § 439. 

80. Tex.—Ener v. Gandy, 158 S.W. 
2d 989, 138 Tex. 295. 

42 C.J. p 1090 note 59. 

81. Ark.—Layes v. Harris, 63 S-W". 
2d 971, 187 Ark. 1107. 

Cal.—^Hughes v. Quackenbush, 37 P. 
2d 99, 1 Cal.App.2d 349—Sanford 
V. Grady, 36 P.2d 652, 1 Cal.App.2d 
365, modified on other grounds and 
rehearing denied 37 P.2d 475, 1 Cal. 
App.2d 365. 

D.C.—Hardy v. Smith. 68 F.2d 992, 
63 APP.D.C. 44. 

La.—Wolfe v. Toye Bros. Auto & 
Taxicab Co., 138 So. 453, 18 La.App. 
321—Nelms v. Boswell, 136 So. 146, 
17 La.App. 430. 

Mo.—^Daniel v. State Farm Mut. Ins- 
Co., 130 S.W.2d 244, 233 Mo.App. 
1081. 

Utah.—Wilcox v. Wunderlich, 272 P. 

207, 73 Utah 1. 

42 C.J. p 1090 note 60. 

82. Me.—Stevens v. Frost, 32 A.2d 
164. 140 Me. 1. 

Wis.—Burant v. Studzinski, 291 N.W. 
390. 234 Wis. 385. 

Joint ownership of the car with 
his father does not make an adtilt 
son the servant or agent of the fa¬ 
ther.—Knight V. Cossitt, 172 P. 533, 
102 Kan. 764. 

83. Okl.—Dillingham v. Teeter, 216 
P. 463, 91 Okl. 165. 

42 C.J. p 1090 note 61. 
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that the child is a hired chauffeur.^^ The parent’s 
ownership of the vehicle and the child’s permissive 
use of it are insufficient to establish an agency or 
employment relationship,®® but liability may be im¬ 
posed where the child is using the vehicle at the 
parent’s request for the benefit of the parent®® or 
the family;®'^ but it has also been held that mere 
permissive use of the parent’s car for family con¬ 
venience or pleasure is insufficient to establish 
agency.®® The authority need not be express, but 
may be implied from a precedent course of con¬ 
duct.®® 

Under these rules, the child may be acting as 
agent for the parent in driving the parent’s motor 
vehicle for the benefit oi himself and other mem¬ 
bers of the family,®® as, for example, his mother,®^ 
or another child,®® or a guest of the family.®® Al¬ 
though a particular trip is undertaken partially for 
the benefit of the child, that will not preclude a 
finding that the child was acting as the agent of 
the father,94 as where the son is taking his mother 
and her guests to a neighboring city, although he 
is also going there for a purpose of his own.®® 
Where a child turns his wages over to his parent, 
his use of the parent’s car in going to and from 
work has been held to be as agent of the parent.®® 


It has been held that a child’s use of the parent’s 
car in connection with his schooling is a use for 
the parent’s purposes,®"^ but the contrary has also 
been held.®® It has likewise been held that a mi¬ 
nor child, using his parent’s car in connection with 
a purchase of clothing for himself, is acting as his 
parent’s agent.®® 

Scope of authority or employment. In order to 
impose liability on the parent for the act of his 
child as his agent, the child at the time of the in¬ 
jury must have been acting within the scope of his 
authority or employment,! although he need not 
have been acting under the immediate orders or 
directions of the parent,^ and he may even have 
been at the time acting contrary to his instruc¬ 
tions.® An incidental divergence from the duty in¬ 
trusted to him will not relieve the parent from lia- 
bility,4 as where a son intrusted with the vehicle to 
carry himself and luggage to a college and there¬ 
after to take the car to a garage for repairs met 
some other students at the railroad station and was 
conveying them and their suitcases to the college 
when the accident occurred.^ On the other hand, 
if the child has stepped aside from his parent’s busi¬ 
ness and is engaged purely in business or pleasure 
of his own concern, the parent will not be liable for 


S4. U.3.—Denison v. McNorton, 228 
F. 401. 142 C.C.A 631 
Me.—Fuller v. Metcalf, 130 A. 876, 
125 Me. 77. 

42 C.J. p lODl note 62. 

8'S. Ill.—White y. Seitz, 174 NE. 371, 

342 Ill. 26 6—Arkin v. Page, 123 N. 
B. 30, 287 Ill. 430, '5 A L.R 216— 
Swain v. Hoberg, 281 Ill.App. 203 
—Brooks V. Kniery, 261 Ill.App. 
4C3. 

Me.—^Robinson v. Warren, 151 A. 10, 
129 Me. 173. 

Mass.—Kindell v. Ayles, 160 N.E. 818, 
263 Mass 244. 

Mo.—Mulanix v. Reeves, 112 SW.2d 
100, 233 Mo App. 143, certiorari 
quashed State ex rel. and to Use 
of Reeves v. Sham, ,123 S.W.2d 885, 

343 Mo. 550. 

Pa.—^Warman v. Craig, 184 A 757, 
321 Fa. 481. 

Belatiouship does not of Itself es- 
tablish agency 

Or.—Lehl v. Hull. 53 P.2d 48. 152 Or. 
470, rehearing denied 54 P.'2d 290, 
152 Or. 470. 

86 . N.J.—Sohn v. Katz, 167 A. 864, 
11 N.J.Misc. 688, reversed on oth¬ 
er grounds. Err. & App., 169 A. 
838, 112 NJ.Law 106, 90 A.L.R. 
880. 

Wis—Zeidler v. Goelzer, 211 N.W. 
140, 19.1 Wis. 378. 


S8. Wis.—Burant v. Sludzinski, 291 
N.W. 390, 234 Wis. 385. 

88. U.iS.—Ben j son v. McNorton, 

Ohio, '228 F. 401. 142 C.C.A. 631. 

42 C.J. p 1091 note 63. 

90. N.J.—Missell v. Hayes, 91 A. 
322, 86 N.J.Daw 348. 

42 C.J. p 1091 note 64, 

91. N.T.—^McCrossen v. Moorhead, 
1S5 N.T.'S. 1S4, 202 App.Div 560. 

42 C.J. p 1391 note 65. 

32. Y/i 3.—Jaeger v. Salentine, 177 N. 
Vf. 886, 171 Wis. 632. 

42 C.J. p 1091 note €6. 

93. Ill.—-Smoot V. Hollingsworth, 
2C5 Ill.App. 447. 

42 C.J. p 1091 note 67. 

94. Ala.—^Erlich v Heis, 69 So. 530, 
193 Ala, 669. 

95. Ala.—^Erljch v. Heis, supra. 

96. Pa.—Irvine v. Killen, 165 A. 628, 
109 Pa.Super. 34. 

97. Tenn.—Meinhardt v. Vaughn, 17 
SW.2d 5, 159 Tenn. 272. 

98. Pa—Adams v. Williams, 39 Pa. 

Dist. & Co. 307—^Wade v. Cleaven- 
ger, 34 Pa.Dist. & Co., 297, 86 

Pittsb.Deg.J. 627. 

S.D.—Miller v. Stevens, 256 N.W. 152, 
63 S.B. 10 

Tex.—McDonald v. Wilcox, Civ.App., 
167 S W.2d 568—Moore v. Hoover, 
Civ.App., 150 S.W.2d 96. 
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'99. Wis.—^Kichefsky v. Wiatrzykow- 
ski, 210 N.W. 679, 191 Wis. 319. 

1. Ark—^Volentine v. Wyatt, 2C1 S. 
W. 308, 164 Ark 172. 

Ga.—Schumer v. Register, 78 S.E. 

731, 12 Ga.App. 743. 

X ..'ank 

larent was not liable for injuries 
caused by electric shock received 
from contact with automobile door 
handle as result of son’s having 
z'.gged up wire connecting door han¬ 
dle to battery for prankish purposes 
since act complained of had no con¬ 
nection with son's authorized use of 
automobile, and was not in scope of 
sou’s authority or course of employ¬ 
ment.—Terrett v. Wray, lOS S.W 2d 
93, 171 Tenn. 448. 

2. Ark.—^Volentine v. Wyatt, 261 S. 
W. 308, 164 Ark. 172. 

3. La.—Volentine v. Wyatt, supra, 
Mercer v. Rosenblath, 100 So. 414, 
156 La. 249. 

Direction, not to be negligent 
Utah.—Mehr v. Child, 61 P.2d 624. 90 
Utah 348. 

4. Ala.—Feore v. Trammel, 104 So. 
808, 213 Ala. 293. 

43 C.J. p 1091 note 78. 

Failure to use most direct or con¬ 
venient route 

Ark.—Richards v. McCall, 68 S.W 2(1 
432, 187 Ark. 61. 

5. N.C.—Duncan v. Overton, 108 S. 
E. 387, 182 N.C. 80. 


87. Wis.—Zeidler v. Goelzer, supra. 
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his tortious act^ but a deviation which has termi- I 
nated is immaterial where the child has returned to I 
the performance of the parent’s businessJ The : 
child may be operating the vehicle within the scope 
of his authority and yet not be operating it within 
the furtherance of the parent’s business.8 So he is 
not necessarily acting outside the line and scope of 
his employment, although after completing an er¬ 
rand for his mother he drives the vehicle on a mis¬ 
sion of his own or for his own pleasure.® 

Permitting third person to drive. It has been 
held that where the owner’s child is in possession 
of the motor vehicle under such circumstances as 
to impose liability on the parent for the child’s act, 
and the child permits a third person to operate the 
car while the child is present, such third person’s 
negligence is the negligence of the, child and is 
chargeable to the owner.l® On the other hand, it 
has been held that in such case the parent is liable 
only for the negligence of the child, as where the 
child permits an incompetent person to drive^i or 
retains supervision and control of the driving,^® 
but is not liable for the negligence of the operator 
where the child is not negligent.^® Where the cir¬ 
cumstances are such that the owner would not be 
liable for his child’s negligence in the operation of 
the vehicle, it is obvious that liability may not be 
imposed for injury occasioned when the child per¬ 
mits a third person to operate the car^^ 

Adoption or ratification of acts. The parent may 
become liable for the acts of a child ’by the adop¬ 
tion or ratification of such acts.^^ 

Presence of parent in vehicle. Where the owner 


of the vehicle is riding with his child who is driv¬ 
ing it, the owner, having unrestricted right of di¬ 
rection and control, has been held responsible for 
the negligence of the child^® although he has taken 
no part in the driving or management of the vehi¬ 
cle.^" On the other hand, it has been held that the 
parent’s presence does not necessarily make him li¬ 
able,^- but is a strong circumstance indicating agen- 
cy,i9 and that the fact that the father and owner 
was present in the car while his adult son was 
driving it does not in itself impose liability on the 
father where it is not shown that the son was us¬ 
ing the car for his father’s business or pleasure, 
and it is not shown that the father did or failed to 
do anything which contributed to the accident.^^ 

b. Wife 

As a general rule, an owner Is not liable for his 
wife's negligence in operating his car unless she is acting 
as his servant or agent. 

Where the common-law rule imposing liability on 
the husband for the torts of his wife is in force, the 
husband may be liable for the tort of his wife in 
operating a motor vehicle owned by him but in 
those jurisdictions in which the common-law rule is 
not in force or has been abrogated by statute a hus¬ 
band is not, from the mere fact of relationship, lia¬ 
ble for an injury occasioned by the negligence "or 
misconduct of his wife in driving his motor vehi¬ 
cle.-® Under the civil-law doctrine that the hus¬ 
band is not liable for the torts of his wife commit¬ 
ted out of his presence, where the husband is not 
present at the time of the accident, he is not liable 
1 from the mere fact of the relationship®^ for the 


f6. Me.—Stevens v. Frost, 32 A.2d 
164, 140 Me. 1. 

]Sr.J.—^Wilson V. Mason, 147 A. 235, 
105 N.J.Law 540—^Roberts v. Vacca, 
147 A. 463, 7 N.J.Misc S6'5. 

■Okl—Jamar v. Bnghtwell, 19 P-2d 
366, 162 Okl. 124. 

42 C.J. p 1092 note 80. 

7. Ark.—^Richards v. MoCall, 58 S-W. 
2d 432, 187 Ark. 61. 

8. Ala—Feore v. Trammel, 104 So. 
808, 213 Ala. 293. 

'9. Ala.—Feore v. Trammel, supra. 

10 , Ky.—Thixton v. Palmer, 276 S. 
W. 971, 210 Ky. 838. 44 A.Li.R. 1379. 

Mich.—Bushie v. Johnson, 295 N.W. 
538. 296 Mich. 8. 

11. La.—Mercer v, Rosenblath, 100 
So. 414, 156 La, 249. 

_*12. La.—Grantham v. Smith, 132 So. 
805, 18 La.App. 519, rehearing de¬ 
nied 134 So. 263, reversed on other 
grounds Lorance v. Smith, 138 .So. 
871, 173 La. 883, which reverses 
Grantham v. Smith, 132 So. 810, 
18 La App. 519. 


13. La.—^Foti v. Myers, App., 8 So 
2d 349—Gott V. Scott, App., 199 So 
4-60, 

14. Ga.—Schumer v. Register, 78 S 
E. 731, 12 Ga App. 743. 

Mo.—Leibman v. Fix, App., 108 S.W. 
2d 639. 

Tex.— Sturtevant v. Pagel, Com.App., 
130 S.W.2d 1017. 

W'is.—Zurn v. Whatley, 251 N.'W'. 435, 
213 Wis. 365. 

15. Mass.—Smith v. Jordan, 97 N.E. 
761, 211 Mass. 269. 

42 C.J. p 1092 note 87. 

16. Pa.—Spegele v. Blumfield, 182 A. 
149, 120 Pa.Super. 231. 

42 C.J. p 1092 note 89. 

Presence of owner generally see su¬ 
pra § 428. 

17. Iowa.—^Daggy v. Miller, 162 N. 
W. 854, ISO Iowa 1146. 

42 C.J. P 1092 note 90. 

18. Kan.—Zeeb v. Bahnmaier, 176 
P. 326, 103 Kan. 599, 2 A.L.R. 883, 
rehearing denied 176 P. 643, 103 
Kan. 895, 2 A.L.R. 883, 
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S.C.—^I^eese v. Toms, 12 S.E.2d 859. 

196 S.C. 67. 

.Idnlt, married cliild 
Wis.—Hahn v. Smith, 2'54 N.W. 750. 
215 Wis. 277. . 

19. S.C.—^Neese v. Toms, 12 S.E 2d 
859, 196 S.C. 67. 

2a Kan.—Zeeb v. Bahnmaier, 176 
P. 326, 103 Kan. 599, 2 A.L.R. 883. 

21. Kan.—Zeeb v. Bahnmaier, supra. 

22. Ga.—Griffin v. Miller, 116 S.E. 
339, 29 Ga.App. 585. 

42 C.J. p 1092 note 95. 

23. Ark.—Kurry v. Frost, 162 S.\V\ 
2d 48, 204 Ark. 386—Brotherton V. 
Walden, 161 S.W.2d 39,1, 204 Ark. 
92. 

Ill.—O’Haran v. Leiner, 28 N.E,2d 
315, 306 Ill.App 230. 

]^o.—Corpus Juris cited in Foster v. 
Campbell, 196 S.W.2d 147, 149, 355 
Mo. 349. 

N.C.—Teasley v. Burwell, 153 S E. 

607, 199 N.C. 18. 

42 C.J. p 1093 note 97. 

24. La.—Tuck v. Harmon, App., 161 
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neglrigent driving- of his automobile by his wife. 
Thus as a general rule the owner is not liable for 
his wife's negligence in the operation of the car un¬ 
less she is acting as his servant or agent,25 and, 
where the wife's use is without the permission or 
consent of the owner-husband, he is not liable for 
her negligence in its operation.^® 

Wife as agent. Where the owner's wife is oper¬ 
ating the motor vehicle as his servant or agent, he 
is liable for her negligence or wrongful conduct.^'^ 
In determining whether an agency relationship ex¬ 
ists, the ordinary rules of agency apply,28 and the 
relationship of agency of the wife for her husband 
may be shown by express creation or may be im¬ 
plied from proof of conduct or circumstances rea¬ 
sonably creating the agency.29 The fact that the 
wife is operating the husband's motor vehicle under 


his general permission for purposes of her own does 
not render her his agent,30 but she may be held to be 
her husband's agent where she uses his car with his 
permission for family business,such as family er¬ 
rands, 32 or even, it has been held, shopping for her- 
self.33 

Presence of husband. A husband who, while rid¬ 
ing with his wife, permits her to operate the car 
may be responsible for her negligence on the theory 
that under such circumstances she is acting as his 
agent,34 or on the theory that he exercises such con¬ 
trol over her acts as to prevent an act of negli¬ 
gence which may result in injury to third persons 
and that it is his positive duty to do so,35 or on the 
theory that they are engaged in a common enter¬ 
prise ;3 6 but it has also been held that the owner's 
presence in the car while his wife is driving does 


So. 803—Durel v. Flach, 1 La-App. 
758. 

25. D.G.—Rubenstcin v. Williams, 61 
P.2d 5'75. 61 App.D.C. 266. 

Ill.—O'Haran v. Leiner, 28 N.E.2d 
315, 30'6 Ill.App. 230—McHale v. 
McQuigg-, 236 Ill.App 295. 

Miss.—Smith V. Dauber, 125 So. 102, 
155 Miss. 604. 

Va.—Jones v. Nugent, 180 S.B, 161, 
164 Va. 37S. 

42 C.J. p 1093 note 98—30 C.J. p 790 
notes 10, 12. 

Liability under family purpose doc¬ 
trine see supra § 433. 

Intrusting- vehicle to incompetent 
driver 

A husband who apparently had no 
connection with the acts of his wife 
in intrusting an automobile owned 
by both to an incompetent driver was 
not liable to a pedestrian for injuries 
received through the negligence of 
such driver.—'Seinsheimer v. Burk¬ 
hart, 1122 S.W.2d 1063, 132 Tex. 336. 
Joint or separate linbUity 

Husband who owned automobile 
would .not be separately responsible 
for negligence of wife in operating 
automobile unless wife was operating 
■automobile as agent of husband and 
husband would not be jointly liable 
with wife unless wife was using au¬ 
tomobile in connection with or in 
furtherance of business carried on 
by husband and wife jointly.—^Arndt 
V. Brockhausen, 191 A. 362, 126 Pa. 
Super. 269. 

26- La.—Meibaum v. Campisi, App., 
16 So.2d 257—Wise v. Smith, App., 
.186 So. 857. 

27. W.Va.—Beard v. Davis. 103 S.B. 
278, 86 WVa. 437. 

42 C.J. p 1093 note 3. 

28. Wis.—^Novak y. Zastrow, 228 N. 
W. 473, '200 Wis 394. 

Right to control 

Unless husband's right to control 


movements of automobile driven by 
wife was shown to exist, master and 
servant relationship between hus¬ 
band and wife could not be estab¬ 
lished, so as to render husband liable 
for injuries sustained by third person 
as result of wife's negligent opera¬ 
tion of husband's automobile.—Bryan 
V. Pommert, 37 N.B.2d '720, 110 Ind. 
App. 61. 

Trip to aid husband’s friend 
Pact that wife drove husband's au¬ 
tomobile gratuitously to bring in 
husband's distressed friends did not 
constitute her his agent, where he 
gave her no authority to make par¬ 
ticular trip and had no knowledge of 
it and did not ratify her act—Tuck 

V. Harmon, La.App., l-Sl So. 803. 

Wife held agent 

Ark.—^Adams v. Browning, 115 S.W. 

2d 8'68, 195 Ark. 1040. 

Wife held not agent 
Wis.—^Huber v. Hinzpeter, 240 N.W 
1157, 206 Wis. 456—^Novak v. Zas¬ 
trow, '228 N.W. 473, 200 Wis 394. 

29. Ohio.—Bretzfelder v. Demaree, 
130 N.E. 605, 102 Ohio St. 105. 

W. Va.—Beard v. Davis, 103 S.E. 2'78, 
86 W.Va. 437. 

Ratification 

Where wife, when she took minor 
daughter to city in husband's auto¬ 
mobile for purchasing necessary 
clothing for daughter, also purchased 
merchandise for husband's store 
without his knowledge or consent, 
and sale was not conditioned on hus¬ 
band’s approval, husband, by using 
merchandise purchased by wife, did 
not thereby ratify wife's acts, so as 
to render him liable for injuries sus¬ 
tained by a third person m automo¬ 
bile collision occurring as result of 
wife's negligence when she was re¬ 
turning home,—^Bryan v. Pommert, 
37 N.E.2d 720. 110 Ind.App. 61. 

30. La.—Adams v. Golson, 174 So. 
876, 187 La. 363—^tna Casualty 
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& Surety Co. v. Simms, App., '200 
So 34—Matulich v. Crockett, App., 
184 So. 748. 

Pa.—Rosen v. Diesmger, 158 A. 661, 
306 Pa. 13—Mitchell v. Ellmaker, 4 
A.2d 592, 134 PaSuper. 683. 

42 C.J. p 1093 note 5. 

Shopping 

Miss.—Clary v. Breyer. 13 So.2d 633, 
194 Miss. 612. 

Pa.—Arndt v. Brockhausen, 191 A. 
362, 126 Pa.Super. 269. 

31. La.—^Battalora v, Carnahan 
Creamery, App., 157 So. 6,12—Tarle- 
ton-Gaspard v. Malochee, 133 So. 
409, 1'6 La.App. 62'7. 

Joint ownership 

Ill.—^Richardson v. Moore, 254 HI. 
App. 611. 

32. Ill,—O'Haran v. Leiner, 28 N.E 
2d 315, 306 Ill.App. 230, 

La.—Paderas v Stauffer, 120 So. 886, 
10 La App. 60. 

Rule not limited to purchase of ue^ 
cessltles 

Ill.—O'Haran v. Leiner, 28 N.B.2d 
315, 306 Ill App, 230 

33. La.—Paderas v. Stauffer, App.». 
120 So. 886, 10 La App. 50. 

34. Ky.—Marsee v. Bates, 29 S.W.2d 
632, 235 Ky. 60. 

42 C.J. p 1093 note 6. 

Directions given by husband 

In action for injuries sustained 
when defendant's wife, at defend¬ 
ant’s order, backed defendant's truck 
and crushed plaintiff against a pile of 
•bricks, defendant was responsible for 
negligent acts of wife.—Johnston v. 
Johnson, 279 N.W. 0.39, 225 Iowa 77, 
118 A.L.R. 233. 

35. Ark.—^Minor v. Mapes, 144 S.W. 
292, 102 Ark. 35,1, 39 L.R.A.,N.S., 
1214. 

36. Iowa.—Crawford v. McElhinney,. 
Ii54 N.W. 310, 171 Iowa 606, Ann. 
Cas.l917E 221. 
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not establish that she is his agent.37 

Liability as bailor. The owner of a motor vehicle 
is not liable as a bailor for the negligence of his 
wife as a bailee for an injury occasioned b}* the 
wife while driving the vehicle for her own pleasure 
under a general permission to use it.38 

Car owned by community. Where a motor vehi¬ 
cle owned by the community is operated by the wife 
for a community purpose, the community is liable 
for her negligence or misconduct,39 since in such 
case the wife is acting as agent of the community.40 
It has been held that the community is not liable 
where the vehicle is not being used for a community 
purpose,41 and that, where the vehicle is being used 
to serve both a community and another purpose, the 
community is liable only if the community purpose 
is the main and not the incidental purpose,*42 but 
it has also been held that the use of the vehicle by 
the wife for her own pleasure is a community pur¬ 
pose sufficient to impose liability on the communi- 
ty.43 

c. Husband 

The owner of a motor vehicle Is not liable for the 
negligent operation thereof by her husband unless he is 
acting as her agent or servant. 

The mere ownership of an automobile by a wife 


and its operation by her husband at the time of the 
accident are net sufficient to charge her tvith neg¬ 
ligence of the husband in the absence of any show¬ 
ing that it was at the time being operated in the 
course of her business or plcasure.44 However, 
subject to the general rules as to the responsibility 
of a married woman for the acts of her husband as 
her agent, a wife may be responsible for the acts of 
her husband in driving a car owned by her where 
he is at the time acting within the scope of his em¬ 
ployment as her agent or servant,45 or for their 
joint interest.4® While the agency of the husband 
for the wife is not established by the mere fact of 
the marital relation,4" it ma^’’ be shown by circum¬ 
stantial evidence,as, for example, the fact that 
she is present at the time and permitting him to 
drive.49 On the other hand, it has been held that 
an agency relation is not established by the fact that 
the wife is present while the husband is driving 
her car for their common pleasure.^O 

Community property. Where a motor vehicle 
owned by a community is operated by the husband 
for the benefit of the community, consisting of him¬ 
self and his wife, the community is liable for his 
negligence,and this may be so although the car 
is being operated solely for the husband’s pleas- 
ure.52 It has been held that the husband may not 


Tex.—Cocke v. Mattingly, Civ App., 
28 S.W,2d 871, error dismissed. 

37 . Ohio.—Pulk V. Lorenzoni, 17 N. 
E.2d 952, 59 Ohio App. 287. 

38. Colo.—Hutchins v. Haffner, 167 
P. 966, 63 Colo. 3-65, L.R.A.1918A 
1008. 

Mo.—Drake v. Rowan, 272 S.W. 101, 
216 Mo.App. 663. 

Liability for acts of bailee generally 
see infra § 439. 

39. Ariz.—Selaster v. Simmons, 7 P. 
2d 258, 39 Ariz. 432. 

Wash.—Perren v. Press, 81 P.2d 867, 
196 Wash. 14. 

Liability where husband and wife 
are codwners generally see infra § 
440. 

Husband Is not individually liable 

where community car is negligently 
operated by wife.—Perren v. Press, 
supra. 

40. Ariz.—Selaster v. Simmons, 7 P. 
2d 258. 39 Ariz. 432. 

41 . La.—Levy v. New Orleans & N. 
E. R. Co., App., 20 So 2d 559, re¬ 
hearing denied 21 So.2d 155. 

42 . La.—Meibaum v. Campisl, App., 
16 So.2d 257—.®tna Casualty & 
Surety Co. v. Simms, App., 200 So. 
34. 

43. Wash.—Moffltt v. Krueger, 120 
P.2d 512, 11 Wash.2d 658. 

44 . Ky.—^Webb v. Daniel's Adm'r, 88 
S.W.2d 926. 261 Ky. 810. 


Mass.—^Nash v. Lang, 167 N.B. 762, 
2-68 Mass. 407, 

Miss.—Hobson v, McLeod, 147 So. 
778, 165 Miss. 853. 

Pa.—Cox V. Koehler, 175 A. 417, 316 
Pa. 417. 

42 C.J. p 1093 note 10. 

Liability under family purpose doc¬ 
trine see supra § 433. 
tTse without permission 

Wife was not liable for injuries 
from husband's use of her automo¬ 
bile against her express denial of 
permission.—^Devine v. Massapust, 
139 A. 391, 5 N.J.Misc. 1026. 

45. Ala.—Kelly v. Hanwick, 153 So. 
269, 228 Ala. 336. 

42 C.J. p 1093 note 12. 

Driving to work 

Husband purchasing, paying for, 
maintaining, and using in his busi¬ 
ness automobile which he gave wife 
was not her agent at time of accident 
while driving it to work.—Sundock 
V. Pittman, 52 S.W.2d 155, 165 Tenn. 
17. 

46. Miss.—^Avent v. Tucker, 194 So. 
596, 188 Miss. 207. 

Tenn.—Hull v, Simmons, 7 Tenn.Civ. 
App. 351. 

47. Ind.—^Willis v. Crays, 151 N.E. 
13, 84 Ind.App. 253. 

Pa.—Cox V. Roehler, 175 A. 417, 316 
Pa, 417. 


48. Ind.—Willis v. Grays, 151 N.E. 
13, 84 Ind.App. 253. 

49. Ala.—^Kelly v. Hanwick, 153 So. 
269, 228 Ala. 336. 

Ind.—Willis v. Crays, 151 N.E. 13, 
84 Ind.App. 253. 

50. Pa.—Klein v. Klein, 166 A. 790, 
311 Pa. 217—Rodgers v. Saxton, 
15S A 166, 305 Pa. 479, SO A.L.R. 
280—Benkert v. Buehler, Com.PI, 
58 Montg.Co. 416. 

51. La.—^U. S- Fidelity & Guaranty 
Co. V. Moore, 119 So. 886, 9 La.App. 
429. 

Wash.—^King v. Williams, 62 P.2d 
710, 188 Wash. 350—Lloyd v. Mow- 
ery, 290 P. 710, 158 Wash. 341— 
Merritt v, Newkirk, 2S5 P. 442, 155 
Wash. 517—Milne v. Kane, 116 P. 
659, 64 Wash. 254, 36 L,R.A.,N.S., 
88, AnnCas.l913A 31S. 

31 C.J. p 111 note 80 [b] (2>. 
Liability where husband and wife 
are coowners geneially see infra § 
440. 

Death 

Marital community being dissolved 
by husband's death before beginning 
of action, neither community nor 
community property was liable for 
husband’s tort.—Bortle v. Osborne, 
2S5 P. 425, 155 Wash. 585, 67 A.L.R. 
1152. 

52. Wash—^King v. Williams, 62 P. 
2d 710, 188 Wash. 350. 
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be held to be the wife’s agent in operating such ve¬ 
hicle by reason of the fact that the vehicle is being 
used to transport the wife.®^ 

d. Other Relatives 

As a general rule, the owner of a motor vehicle is 
nO't liable for the negligence of his parent, brother, sis¬ 
ter, cousin, niece, or nephew in the operation thereof 
unless it is being operated by such person as his agent 
or servant. 

The general rule that the owner is not liable for 
the negligent operation of his motor vehicle by a 
relative unless such person is acting as his servant 
or agent has been applied where the vehicle is op¬ 
erated by his parent,®^ son-in-law/^5 brother,56 sis- 
ter,57 cousin,5 8 niece, or nephew.59 


§ 435. Acts of Servant or Agent 

The owner of a motor vehicle may be liable for in¬ 
juries occasioned by its operation by his agent or em¬ 
ployee within the scope of his authority or employment. 

The relationship between an owner of an auto¬ 
mobile and one employed by him to drive it is the 
same as that between master and servant general¬ 
ly, and the liability of the owner for the acts of 
the driver is to be determined by the application of 
the general rules of law governing the liability of 
a master for the acts of his servant.50 Thus, the 
owner of a motor vehicle may be liable for injuries 
occasioned by its operation by his agent or employee 
within the scope of his authority or employment,51- 


53. 'Cal.—Cox V. Kaufman, 1‘75 P 2d 
260, 77 Cal.App.2d 449. 

Rig-lit to exclusive control 

The right of husb-ind who was 
present with wife in automobile pur¬ 
chased with community funds, to 
manage and control such community 
property was exclusive, and wife had 
no right of management or control, 
and statute making one liable for his 
want of ordinary care or skill in 
management of his property did not 
aid plaintiff seeking to impose lia¬ 
bility on wife for injuries sustained 
in accident while husband was driv¬ 
ing automobile.—Cox v. Kaufman, 
supra. 

54. N.H.—Carr v, Orrill, 166 A. 270, 
86 N.H. 32'6. 

Ohio —Osber v. Teggerman, T76 N.E. 

123, 38 Ohio App. 498. 

Stepmother 

N.C—Sink v. Sechrest, 34 S E,2d '2, 
225 N.C. 232. 

55. Wis.—Schleicker v. Krier, 261 N. 
W. 413, 218 Wis. 376. 

5S. Conn.—Burwell v. ITeumann, 32 
A.2d 640, 130 Conn. 117. 

Md.—Schneider v. 'Schneider, 152 A. 

498, 160 Md. 18, 72 A.L.R. 449. 

N.J.—Ruchlin V. A. G. Motor Sales 
Corporation, 22 A.2d 767, 127 N.J. 
Law 378, 

Wis.—Le Sage v. Le Sage, 271 N.W. 

369, 224 Wis. 5'7. 

42 C J. p 1094 note 21. 

TTse for parents* purposes 

(1) An owner, whose car is driven 
by his brother for purposes of their 
parents, is not liable for injuries 
from the brother's negligence. 

Md.—Schneider v. Schneider, 152 A. 

498, 160 Md. 18, '72 A.L.R. 449. 
N.Y.—De Smet v. Niles, 161 N.T.S. 
1566, 175 AppDiv. 822 

(2) This IS so although he had pre¬ 
viously authorized the brother to 
take the car out when his mother 
wished.—Le Smet v. Niles, supra. 


Brother’s assistant 
Conn.—Burwell v. Neumann, 32 A.2d 
640. 130 Conn. 117. 

Where brother’s use is without 
permission, there is no liability on 
owner.—Brenner v. Walsh, 201 N.Y.S. 
482, 20'6 AppDiv. 469, 

Minor could act as brother’s agent 
in operating automobile—^Wells v. 
Wells, Mo.App, 48 S.W.2d 109. 
Brother held agent or servant 

(1) In general. 

Miss.—Terry v. Smylie, 133 So. 662, 
161 Miss. 31. 

Wis.—Le Sage v. Le Sage, 271 N W”. 
369, 224 Wis. 67. 

(2) Where automobile owner au¬ 
thorized his brother to drive automo¬ 
bile on trip for owner, and brother 
after parking automobile opened door 
preparatory to leaving automobile 
and door struck bicyclist, the broth¬ 
er's agency had not terminated when 
he opened the door and the owner 
was liable for injuries caused by the 
brother’s negligence.—^Pouwels v. 
Ginsberg, 13 N.W.2d 448, 245 Wis. 
45. 

57. Pa.—Haley v. Litzinger, 200 A. 
165, 131 Pa.Super. 5i59. 

42 C.J. p 1094 note 19. 

TTse for own pleasure 

Mo.—Kilcoyne v. Metz, App., 258 S. 

W, 4. 

Bailee 

(1) Sister driving brother's car 
with special permission was merely 
gratuitous bailee.—O’Keefe v. Fitz¬ 
gerald, 137 A. 858, 106 Conn. 294. 

(2) Owner’s liability for acts of 
bailee generally see infra § 439. 

58. Ariz.—Johnston v. Hare, 246 P. 
546, 30 Ariz. 253. 

TTse without permission 
Tex.—Puryear v. Martin, Civ.App , 
13 S.W.2d 203. 

Cousin held not agent 
Ohio.—^Weber v. Herman, 157 N.E. 
1 719, 24 Ohio App. 395. 
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Wife’s cousin 

Ill.—Swain v. Hoberg, 281 Ill.App. 
203. 

Detour for personal errand 

Ohio.—^Wcher v. Herman, 157 N.E. 

719, 24 Ohio App. SO'o. 

42 C.J. p 1094 note 28. 

59. Tnd.—McGoran v. Cromwell, 156 
NE. 413, 86 IndApp. 107. 

La—Lapeze v. O’Keefe, App., 158 
So. 36, modified on other grounds 
159 So, 403—Davis v. Shaw, App. 
143 So. 301. 

N.Y.—Roberts v. Schanz, 144 N.Y.S. 

824, 83 Misc. 139 
Agency held established 
La.—Trux’illo v. Le Lerno, App., 146 
So. 71. 

Departure from agency for own pur. 
poses 

Ill.—Craig V. Tucker, 364 Ill.App. 621. 

60. S C.—Holder v. Haynes. 7 ■S.E.2d 
833, 193 S.C. 17i6. 

Tex.—Southwest Dairy Products Co. 
V. Le Frates, 125 S.W.2d 282, 132 
Tex. 556, 122 A.L.R. 854. 

61. TJ.S.—Rumberger v. Welsh, C.C. 
A.N.Y., 131 F.2d 384, certiorari de¬ 
nied 63 S.Ct. 1316, 319 U.S. 759, 87 
L Ed. 1711, rehearing denied 64 S. 
Ct. 28, 320 U.S. 810, 88 L.Ed. 489— 
Montgomery v. Hutchins, C.C.A. 
Cal., 118 F.2d 661—Department of 
Water and Power of City of Los 
Angeles v. Anderson, C.C.A.Nev, 95 
P.2d 577, certiorari denied 59 S.Ct. 
67, 305 U.S. 607, 83 L.Ed. 386— 
Corpus Juris cited in Woody v. 
Utah Power & Light Co., C-CA. 
Utah, 54 P.2d 220, 222—Henry W. 
Putnam Memorial Hospital v. Al¬ 
len, C.C A.Vt., 34 P.2d 927—Palmer 
v. Moren, D.C.Pa., 44 F Supp. 704. 

Ala.—Thomas v. Carter, 117 So. 634, 
218 Ala. '55 

Ariz.—Tenney v. Enkeball, 158 P.2d 
/519, 62 Anz. 416. 

Cal.—Gorzeman v. Artz, 57 P.2d 550, 
13 Cal.App.2d 6-60—^Withey v. Ham¬ 
mond Lumber Co., 35 P.2d 1080, 
0.40 Cal.App. 687. 
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■even though the owner has used due care in select- [ the owner is a corporation,®’ a partnership,®^ or an 
ing the servant or agent.®^ The rule applies where j agent or independent contractor.®^ 


Conn.—Bisconti v. Public Utilities 
Commission, 16 A.2d 4S6. 127 Conn. 
267—^Zatkin v. Katz, 11 A.2d 843, 
126 Conn. 445. 

Del.—Biddle v. Haldas Bros., 190 A. 
588, 8 W.W.Harr. 210—Willis v. 
Schlag-enhauf, 188 A. 700, 8 W.W. 
Harr. 96. 

Oa.—Baker v. H. E. Lowe Electric 
Co., 170 'S.E. 337. 47 Ga App 259— 
M'lbchem v. Shearman Concrete 
Pipe Co., 165 iS.E. 889, 45 Ga.App. 
809, followed in Teichmiller v. 
Steele, 167 S.E. 911, 46 Ga.App. 468 
—Palmer, Phinizy & Connell v. 
Heinzerling, 130 S.E. 537, 34 Ga. 
App. 544. 

Ky.—^Berry v. Irwin, 295 S.W. 1020, 
■220 Ky. 70S. 

La.—May v. Yellow Cab Co., 114 So. 
836, 164 La. 020, conformed to 8 
La.App. 498—Gartman v. Traylor, 
App., 164 So. 660—English v. Bar¬ 
bee, 135 So. 271, 18 La App. 27— 
Griffin v. Motor Transit Co, 127 
So. 438, 13 La.App, 151—Joynes 
V. Toye Bros. Auto & Taxicab Co., 
119 So. 446, 11 La App. 124—Town 
of South Highlands v. Cook, 7 La. 
App. 9i5—^Ellzey v. Booth Furniture 
& Carpet Co., 2 La.App 431—Kel¬ 
ler V. Jos. Reid Gas Engine Co., 1 
La App. 61. 

Me.—^Adams v. Barrell, 132 A. 130, 
125 Me. 164. 

Mass—Bellenger v. Nally, 185 N.E. 
346, 282 Mass. 523 

Mo.—^Houck V. L. A. Tucker Truck 
Lines, App., 131 SW2d 366—Mur¬ 
phy V. Quick Tire Service, App., 
47 S.W.2d 202. 

Mont.—^Autio v. Miller, 11 P.2d 1039, 
92 Mont. 150. 

N.H.—^Ramsdell v. John B, Varick 
Co., 170 A. 12, 86 N.H 457. 

N.T.—O’Tier v. .Sell, 169 N.E. 624, 
252 N.T. 400, followed in Uda v. 
Yale Upholstering Mfg Co., 242 
N.Y.S. 862, 229 App.Div. 842— 

Johnson v. Great Atlantic & Pa- 
■ciJftc Tea Co., 280 N.Y.S. 765, 245 
App.Div. 7-64—Cuba v. Turmelie, 5 
N.Y.S.2d 811, 168 Misc. 256—Boldin 
V. Smith, 291 N.Y.S. 832, 161 Misc. 
696. 

N.C—Puckett V. Dyer, 167 S E. 43, 
203 N.C. '684—^Pridgen v. Holeman 
Produce Co., 15'5 S.E. 247. 199 NC. 
560—Grier v. Grier, 13'5 S.E. S52. 
192 N.C. 760. 

Ohio.—Interstate Motor Freight Cor¬ 
poration V. Beecher, 174 N.E. 27, 
37 Ohio App. 23. 

Or.—Willoughby v. Driscoll, 120 P.2d 
768, 168 Or. 187, reheard 121 P.2d 
917, 168 Or. 187—Kitchel v. Galla¬ 
gher, 270 P. 488, 126 Or. 373. 

R.I.—^Kernan v. Webb, 148 A. 186, 
60 R.I. 394. 

Tenn.—Lunn v. Ealy, 141 S.W.2d 893, 
176 Tenn. 374—Corpus Juris cited 


ia. Baskin & Cole v. Whitson, 8 
Tenn App. 578. .554. 

Tex —Gibson v. G Motor Trans¬ 

port, Civ.App , 18S S.W.2d 253, er¬ 
ror refusfd—Gib.'On v. Kisiid'irton, 
GivApp, 136 S.Vv'.2J €34—McCul¬ 
loch V. Withers, Civ.App., 131 S.W. 
2d 252—^Wilhoit v. Iverson Tool 
Co., Civ.App.. 119 S.W.2d TOO, er¬ 
ror dismissed by agreement—^V.'eb- 
er V. Reagan, Civ.App., 91 S.Vr.2d 
409, error dismissed, 

Va.—Brown v. Waltrip, 1S9 S.E. 342. 
167 Va. 293—Vandergrift v. Sum- 
merall, 164 S.E. 718, l-'S Va. 725. 
Wash—Sevey V. Jones, 292 N.W. 436. 
235 Wis. 109—Schm.dt v. Lfaiy, 
252 NW. 151, 213 Wis. 5S7. 

42 C J. p 1094 note 31. 

Liability to persons in or on vehicle 
see supra §§ 397-404. 

Basis of liability 

(1) Employer's liability for injuries 
caused by his employee's negligence 
in driving automobile does not de¬ 
pend on former’s ownership of car 
and general employment of driver, 
but on latter’s exercise of functions 
for which employed at time of acci¬ 
dent—James v. J. S. Williams & Son, 
150 So. 9, 177 La. 1033. 

(2) Ordinarily, the master's liabili¬ 
ty for his servant’s negligence while 
the servant is driving the master's 
automobile rests on the doctrine of 
respondeat superior.—^Wilson v. Dee- 
gan's Adm’r, 139 S.W.2d 68, 282 Ky. 
547. 


driver while driving such vehicle, 
whether done w.l'.rully or negl.gentl.v 
j.' ctherw.se, in 'he .^ame manner as 
the driver would be liable contiols 
the general doctiinc of respondtat 
superior.—Rohan v. Sherman, 202 P. 
745, 61 Mont. 519. 

GovsriinieB.t£.l funotlon; official duty 

(1) The fact that employee tv:is 
performing a governmental function 
at the time of automobile accidon 
would not prevent application of tlu' 
doctrine of respondeat superior in 
personal injury action against those 
who emp’.oyed him.—Ellenberger v. 
Ehremont Land Co., 107 P.2d 837, 165 
Or. 375. 

(2) A sheriff and surety on Jiis 
bond were not liable for injuries to 
pedestrians, struck by sheriff’s auto¬ 
mobile as result of his deputy’s neg¬ 
ligent operation thereof while con¬ 
veying prisoner to jail; driving of 
sheriff’s automobile by deputy sheriff 
is not sheriff’s official act, so as to 
render latter and surety on his bond 
liable for injuries resulting from dep¬ 
uty's negligence therein, unless it 
directly involves discharge of official 
duty.—Gray v. De Bretton, App., 1S4 
So. 390, affirmed 188 So. 722, 192 La. 
628. 

62. Ky.—Central Truckaway System 

V. Moore, 201 S.W.2d 725, 304 Ky. 

533. 

Competence or incompeteixce of driver 

immaterial 


(3) Owner of automobile at whose 
request and for ■whose accommoda¬ 
tion driver -was operating it was held 
liable under principle of qui facit 
per alium facit per se, not under doc¬ 
trine of respondeat superior.—Maber- 
to v. Wolfe. 289 F. 218, 106 Cal.App. 
202 . 

Fieseuce of owner 

(1) Where servant of owner is 
driving automobile for and on behalf 
of owner, such owner is responsible 
whether or not he is occupant of au¬ 
tomobile.—^Fox V. Lavender, 56 P.2d 
1049, 89 Utah 115, 109 A.L.R. 105. 

(2) Owner’s presence in automobile 
was immaterial as affecting responsi¬ 
bility to occupant for agent's negli¬ 
gence in driving.—^Thomas v. Carter, 
117 So. 634, 218 Ala. 65. 

(3) Where automobile owner sits 
beside servant driver, driver’s act is 
act of master.—^Lassock v. Bileski, 
94 Pa.Super. 299, 

Carrier of passengers 

A statute providing that the ovrner 
of every vehicle traveling upon the 
highway for the conveyance of pas¬ 
sengers shall be liable for all dam¬ 
age to person or property done by 
any person in his employment as a 


Va.—P. L. Parmer, Inc., v. Cimino, 
41 S.E.2d 1, 185 Va. 965. 

63. La.—^Youman v. McConnell & 
McConnell, 7 La.App. 315. 

42 C.J. p 1096 note 32. 

Fiiblic or private corporation 
Ind.—^Yelch v. Trustees of Purdue 
University. 1 N.E.2d 1009, 210 Ind. 
535. 

Volunteer fire company 
R.I.—Doherty v. Oakland Beach Vol¬ 
unteer Fire Co., 40 A.2d 737, 70 

R. L 446. 

64. Cal.—Barton v. McDermott, 291 
P. 591, 108 Cal App. 372. 

N.Y.—Kieffier v. Bienstock, 218 N.Y.S. 
626. 128 Misc. 451. 

Tex.—Owl Taxi Service v. Saludis, 
Civ.App., 122 S.W.2d 226, error 
dismissed. 

Servant of one Joint owner 

If one of joint owners of automo¬ 
bile singly employs e chauffeur and 
has sole control of his conduct at 
time of accident, cobwner is not 
charged with liability.—^Raley v. 
Hatcher, 7 S.E.2d 777. 61 GaApp. 846. 

65. Tex.—^Schroeder v. Rainboldt, 97 

S. W2d 679, 128 Tex. 269. 
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Servants misconduct or negligence and liability. 
The owner is not an insurer, but is liable only for 
injuries which result from the neglig’ence of the 
servant,®® and which are proximately caused there¬ 
by.® ^ It has been held that where the owner’s serv¬ 
ant or agent is not liable for the tort, because it was 
inflicted on his child, parent, or spouse, the owner 
may not be held liable,®® but the contrary has also 
been held.®^ It has been held that, where an insane 
driver is liable for his negligence, his employer is 
also liable.*^® 

The rules discussed in Master and Servant § 307 
et seq as to the master’s liability for injury to his 


servant caused by the act of a fellow servant ap¬ 
ply as to the owner’s liability where the owner’s, 
servant operates his car to the injury of another 
servant,71 and, where the fellow-servant rule is ap¬ 
plicable, liability may be denied.72 

Servant also agent of injured person. Where the 
driver is the agent of both the injured person and 
the owner, it has been held that the owner is not 
liable for the servant’s negligence,73 but it has also, 
been held that the fact that the owner and the in¬ 
jured person were engaged in a joint enterprise at 
the time the owner’s servant inflicted the injury 
does not absolve the owner from liability.74 


66. Okl—^De Camp v. Comerford, 272 
P. 475. 134 Okl 145. 

Term.—Corpus Juris cited in Baskin 
& Cole V. Whitson, 8 Tenn.App. 578, 
584. 

Wash.—Macale v. Lynch, 188 P. 617, 
110 Wash. 444. 

Wis.—Weber v. Naas, 250 N.W. 436, 
212 Wis. 537. 

67- Okl.—Heard v. McDonald, 43 P. 
2d 1026, .172 Okl. 180—De Camp 
v. Comerford, 272 P. 475, 134 Okl. 
145. 

Tenn.—Corpus Juris cited in Baskin 
& Cole V. Whitson, 8 Tenn.App. 
578, 684. 

42 C.J. p 1095 note 35. 

Concurriug* cause 

Bus company was liable for driv¬ 
er’s negligence as proximate cause 
of collision, even though others were 
also negligent.—Snyder v. Murray, 17 
S.W.2d 639, 223 Mo.App. 671, fol¬ 
lowed in 17 S.W2d 646. 

68. Iowa.—Maine v. James Maine & 
Sons Co.. 201 N.W. 20, 198 loVa 
1278, 37 A.L.R. 161, 

Me.—-Sacknoff v. Sacknoff, 161 A. 669, 
131 Me. 280. 

Mich.—Riser v. Riser, 216 N.W. 290, 
240 Mich. 402. 

Neb.—Emerson v. Western Seed & Ir¬ 
rigation Co., 216 N.W. 297, 116 Neh. 
180, 56 A.L.R. 327. 

Master’s liability generally for in¬ 
jury to spouse, parent, or child of 
employee from employee’s negli¬ 
gence see Master and Servant § 
669. 

The owner’s negligence in intrust¬ 
ing the car to an incompetent driver 
does not alter the rule.—Riser v. 
Riser, 215 N.W. 290, 240 Mich. 402. 

Marriage after injury, having ex¬ 
tinguished wife’s right of action 
against husband, automobile driver, 
she coulA not sue owner.—Raines v. 
Mercer, 5'5 S.W.2d 263, 166 Tenn 
415. 

69. Ala.—^Mi-Lady Cleaners v. Mc¬ 
Daniel, 179 So. 908, 236 Ala. 469, 
116 A.L.R. 639. 


Conn.—Chase v. New Haven Waste 
Material Corporation, 150 A. 107, 
111 Conn. 377, 68 A.L.R 1497. 

Ky.—Broaddus v. Wilkenson, 136 S. 

W.2d 1052, 281 Ky. 60il. 

Mass.—^Pittsley r. David, 11 N.E.2d 
461. 298 Mass. 652. 

Mo-—^Rosenblum v. Rosenblum, 96 S 
W.2d 1082, 231 Mo.App. 276. 

N.H.—Miltimore v. Milford Motor Co., 
197 A. 330, 89 N.H. 272. 

N J.—Hudson v. Gas Consumers' 
j Ass’n, 8 A.2d 337, 123 N.J.Law 252 
! —Klinger v-. StefCens, 6 A.2d 217, 

T7 N.J.Misc. 118—Cerruti v. Simone, 
179 A. 257, 13 N.J.Misc. 46'6. 

: N.Y.—Schubert v. August Schubert 
Wagon Co., 164 N.E. 42, 249 N.Y. 
253, 64 A.L.R. 293. 

.Ohio.—Metropolitan Life Ins. Co. v. 
Huff, 194 N.E. 429, 48 Ohio App. 
4113, reversed on other grounds 191 
N.E. 761. 128 Ohio St. 469. 

Pa.—^Koontz v. Messer, 181 A. 792, 
320 Pa. 487—Jackson v. Jackson, 18 
Pa.Dist. & Co. 6'53. 

Vt.—Poulin V. Graham, 147 A. 698, 
102 Vt. 307. 

W.Va.^Smith v Smith, 179 S.E 
812, 116 W.Va. 230. 

Wis-—Kauth V, Landsverk, 271 N.W. 
841, 224 Wis. 554—Le Sage v. Le 
Sage, 271 N.W. 369, 224 Wis. 67. 
Right of action not destroyed 

The immunity of a spouse from 
action by the other spouse does not 
mean that there is no right of action, 
but merely denies the remedy as 
against the spouse and does not de¬ 
stroy a right of action against 
spouse’s master, when injury occurs 
during course of spouse's employ¬ 
ment.—Broaddus v. Wilkenson, 136 
S.W.2d >1052, 281 Ky. 601. 

Public policy may exempt husband 
or parent from an action by the wife 
or child directly against him for his 
negligent acts, but does not exempt 
husband’s or parent’s employer or 
principal.—Le Sage v. Le Sage, 271 
N.W. 369, 224 Wis. 57. 

Employee’s liability to master 
(1) Fact that an employer, should 
he be made to respond in damages to 
I employee’s wife for Injuries result¬ 
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ing from employee’s negligence in the 
course of his employment, could re¬ 
cover from employee, was no bar to. 
wife’s recovery against employer, 
since employer's basis for action 
against employee was breach of duty 
and not subrogation; and any subse¬ 
quent recovery against employee by 
employer would have to he satisfied 
out of employee’s property without 
recourse to wife’s separate property. 
—Hudson V. Gas Consumers' Ass'n, 8 
A.2d 337, 123 N.J.Law 252. 

‘(2) Plaintiff who sued her hus¬ 
band's employers was not barred 
from recovery because employers 
brought plaintiff’s husband m by 
scire facias on theory he was liable 
over to thorn.—Koontz v. Messer, 181 
A. 792, 320 Pa. 487. 

70. N.Y.—Sforza v. Green Bus Lines, 
268 N.Y.S. 446, 150 Misc. 180. 

Misfeasance or nonfeasance 

Action of same driver in driving 
motorbus into standing ice truck 
would constitute misfeasance or non¬ 
feasance for which he and his em¬ 
ployer would be liable.—Sforza v. 
Green Bus Lines, supra. 

71. N Y.—Glennie v. Palls Equip¬ 
ment Co., 263 N.Y.S. 124, 238 App. 
Div. 7. 

72. N.Y.—Glennie v. Falls Equip¬ 
ment Co., supra. 

Eent servant 

Where bus driver had mechanic 
employed by garage repair bus, bus 
company could not avoid liability for 
injury to mechanic, when bus back¬ 
fired as starter was pressed by by¬ 
stander directed by bus driver to op¬ 
erate starter for mechanic, on ground 
that mechanic was a lent servant and 
that bystander was his fellow serv¬ 
ant.—Tennessee Coach Co. v. Reece, 
156 S.W.2d 404, 178 Tenn. 126. 

73. Kan.—Bunn v. Bunn, 22 P.2d 
455, 137 Kan. 933. 

74. Tex.—Le Sage v. Pryor, 154 S. 
W.2d 446, 137 Tex. 455. 
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§ 436. - Relationship of Agency or of 

Master and Servant 

a. In general 

b. Person permitted by servant to oper¬ 

ate vehicle 

C- Vehicle and driver hired or lent to 
third person 

d. Driver in general employ of another 

e. Prospective purchaser 

f. Sale of motor vehicle 

a. In G-eneral 

In order to hold the owner liable under the doctrine 
of respondeat superior for the acts of the driver of a 
motor vehicle, the driver must be the agent or servant 
of the owner at the time of the wrongful act; and, in or¬ 
der to create such relationship, the essential and sufficient 


§ 436 

element is the owner’s right to control and direct the 
driver’s conduct. 

In order that the owner of a motor vehicle may 
be liable for the acts of a third person in operating 
it under the doctrine of respondeat superior, it is 
essential that the relationship of agency or of mas¬ 
ter and servant exist betVv'een them at the time of 
the negligent or wrongful act complained of,’^^ and 
liability may not be imposed where the relationship 
terminated prior thereto.*^® General rules apply to 
whether or not the driver is the servant or agent 
of the owner and, although each case must he 
determined on its particular facts and circumstanc- 
the usual test, and the essential and sufficient 
element, is the owner’s right to control and direct 
the driver’s conduct.*^® It is not essential that the 


75. Ark.—Arkansas Fuel Oil Co. v. 
Scaletta, 140 S.W.2d 684, 200 Ark. 
645. 

Cal.—Casselman v. Hartford Acci¬ 
dent & Indemnity Co., 98 P.2d 539, 
36 Cal.App.2d 700. 

Ga—Nichols v. G. h. Hight Motor 
Co., 10 S.E.2d 439. 63 Ga App. 155 
—Samples v Shaw, 170 S-E. 389, 47 
Ga.App. 337—Palmer, Phinizy & 
Connell v. Heinzerling, 130 S.E. 
537. 34 Ga.App. 544. 

Ky.—R. L. Jeffries Truck Line v. 
Brown. 197 S W.2d 904, 303 Ky. 405 
—Corbin Fruit Co. v. Decker, 68 
S.W.2d 434. 252 Ky. 766—Bowen v. 
Gradison Const. Co., 6 S.W.2d 481, 
224 Ky. 427. 

La.—James v. J. S. Williams & Son, 
150 So. 9, 177 La. 1033—Middleton 
V. Humble, App., 154 So 400—Grif¬ 
fin V. Motor Transit Co., 127 So. 438, 
13 La.App. 151—^Bardt v. Champon, 
6 La.App. 763. 

Mo.—Byrnes v. Poplar Bluff Print¬ 
ing Co., 74 S.W.2d 20—Sweat v. 
Brozman, App., 198 S.W.2d 531. 
N.J.—lanuzzi v. Public Service In¬ 
terstate Transp. Co., 163 A. 31, 10 
N.J.Misc. 1205. 

N.C.—^Robinson v. Standard Transp. 
Co., 199 S.E. 725, 214 N.C. 489— 
Brown v. Wood, 160 S.E. 281, 201 
N.C. 309, 

Ohio.—Weber v. Herman, 157 N.E. 

719, 24 Ohio App. 395. 

Okl —Retail Merchants Ass’n and As¬ 
sociated Retail Credit Men of Tulsa 
V. Peterman, 99 P.2d 130, 186 Okl. 
560—Heard v. McDonald, 43 P.2d 
1026, 172 Okl. 180—Crowe v. Peters, 
43 P.2d 93. 171 Okl. 433. 

Or.—Clark v. Shea, 279 P. 539, 130 
Or. 195. 

Pa.—Spegele v. Blumfield, 182 A. 149, 
120 Pa.Super. 231. 

Tenn.—Corpus Juris cited in Bakkin 
& Cole V. Whitson, 8 Tenn.App. 578, 
584. 

Tex.—McNeal v. Home Ins. Co., Civ. 

App., 112 S.W.2d 339. 

Wash.—Corpus Juris cited iu Rice 


v. Garl, 98 P.2d 301. 303. 2 Wash.2d 
403. 

42 C.J. p 1095 note 41. 

Implied agency; estoppel 
"Where master and servant relation¬ 
ship did not exist between taxicab 
company and driver, doctrines of es¬ 
toppel and implied agency could not 
be relied on to impose liability on 
taxicab company for alleged negli¬ 
gence of driver resulting in injury to 
third person, not a taxicab passen¬ 
ger.—^Hudson V. Ohio Bus Line Co., 
11 N.E.2d 113, 56 Ohio App. 483. 

The strict relationship of master 
and servant need not exist.—Nalli v. 
Peters. 149 N.E. 343, 241 N.Y. 177, 
motion for reargument or to amend 
remittitur denied 150 N.E. 56C, 241 
N.Y. 587—42 C.J. p 1096 note 43. 

70* Cal.—^Kimbles v. Kelly, 43 P.2d 
871, 6 Cal.App.2d 91. 

Ga—Palmer, Phinizy & Connell v- 
Heinzerhng, 130 S.E. 537, 34 Ga 
App. 544. 

Or.—Jasper v. Wells, 144 P.2d 505, 
173 Or. 114. 

77. Ky.—Hunt v. Whitlock’s Adm’r, 
82 S.W.2d 364, 259 Ky. 286. 

42 C.J. p 1096 note 44. 

Owner’s intoxication held uot to ter- 
mlnate agency 

Tex—^IMullins v. McDowell, Civ.App., 
143 SW.2d 699. 

Power to discharge is essential to 
hold master liable for injuries from 
servant's operation of automobile.— 
Vacek v. State, 142 A. 491, 155 Md. 
400. 

78. Ill.—Lohr v. H. Barkmann Cart¬ 
age Co., 167 N.E. 35, 335 Ill. 335. 

Prospective employee 

(1) Truck driver, taken by superin¬ 
tendent of partnership to obtain busi¬ 
ness for partnership whereby driver 
would be employed by partnership, 
held employee of partnership in de¬ 
termining partnership's liability for 
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negligence of driver in operating su¬ 
perintendent’s automobile.—Barton v. 
McDermott. 291 P. 591, 108 Cal.App. 
372. 

(2) Employee who was employed 
to drive truck and who before enter¬ 
ing on his employment used employ¬ 
er's truck to drive to place where 
employee kept a cow in order to feed 
and milk the cow without employer's 
permission was as a matter of law 
not an agent so as to render employ¬ 
er liable for injuries sustained by a 
motorist in collision with truck.— 
Summerville v. Gillespie, Or., 179 P. 
2d 719. 

70- U.S.—Kruutari v. Hageny, D.C. 

Mich., 75 F.Supp. 610. 

La.—Cali v. Cloverland Dairy Prod¬ 
ucts Co., App., 21 So.2d 166—^Rav- 
are v. McCormick & Co., App., 166 
So. 183. 

Md.—^Vacek v. State, 142 A, 491, 155 
Md. 400. 

N.J.—Smith V. Kirby, 168 A. 219, 11 
N.J.M1SC. 809. 

Or.—^Wilson v. Steel Tank & Pipe 
Co. of Oregon, 52 P.2d 1120, 152 Or. 
3S6. 

Pa.—Cox V. Roehler, 175 A. 417, 316 
Pa. 417. 

Tenn.—Phillips-Buttorff Mfg. Co. v. 

McAlexander, 15 Tenn.App. 618. 
Tex—Peyton Packing Co. v. Collis, 
Civ.App, 110 S.W.2d 625—Texas 
Power & Light Co. v. Denson, Civ. 
App., 45 S.W.2d 1001, affirmed 81 
S.W.2d 36, 125 Tex 383. 

Vsi —Barnes v. Hampton, 141 S.E. 
836, 149 Va. 740. 

Wash.—Corpus Juris cited in Rice v. 
Garl, 98 P.2d 301, 303, 2 Wash.2d 
403. 

42 C-J. p 1096 note 42. 

Contract for sale of business’ as¬ 
sets did not transfer to purchaser 
control of automobile repair business 
pending consummation, as regards 
purchaser’s liability for employee’s 
negligence.—Lechner v. Peters, 46 S. 
W.2d 527, 329 Mo. 891. 
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relationship should be a business oneSO or that the 
service be a remunerative service.si An agency or 
servant relationship does not depend on an express 
appointment but may be implied from the circum¬ 
stances of the casc,S2 thus, one driving the own¬ 
er’s car at his request and for his purposes is the 
owner’s servant or agent,^3 and an owner who in¬ 
trusts his automobile to one of his guests as his rep¬ 
resentative to take his car for the purpose of grati¬ 
fying the desires of other guests for an automobile 
ride may be liable for his negligence.®^ However, 
something more than ownership is required to es¬ 
tablish the driver as the servant or agent of the 
owner and the mere fact that the operation of 
the car is with the consent and permission of the 
owner is insufficient to establish that the driver is 
the agent or servant of the owner.®® The relation¬ 
ship between the owner of a motor vehicle and one 
who has borrowed or hired the vehicle from him, 


and to whom the owner has relinquished complete 
control, is generally regarded as that of bailor and 
bailee rather than master and servant or principal 
and agent.®7 

Owner present. The fact that the owner is pres¬ 
ent in the vehicle at the time it is being operated by 
another does not of itself establish that the driver 
is the owner’s agent,®8 but it is an important ele¬ 
ment in determining whether the driver is the own¬ 
er’s agent,®2 and, where the circumstances are such 
that the owner retains the right to control the ve¬ 
hicle’s operation and tacitly consents to the manner 
in which it is operated, the driver will be held the 
owner’s agent.®® 

Servant or independent contractor. In determin¬ 
ing whether the driver is the servant of the owner 
or an independent contractor, all of the facts and 
circumstances are to be considered,®! but the usual 


80. Cal,—Prickett v Whapples, 52 P. 
26. 972, 10 Cal.App.2d 701. 

42 C.J. p 109C note 45. 

81. Cal.—Prickett v. Whapples, su¬ 
pra. 

Tex.—Cannan v. Dupree, Civ.App., 
294 S.W. 298. 

Va.—Dobson-Peacock v, Curtis, 186 S. 

B. 13, 166 Va. 550. 

42 C.J. p 1096 note 46. 

Driving* in rettim for passage 
La.—^Duncan r. Pedare, App., 161 So. 
221 . 

Tenn.—Richards v. Parks, 93 S.W.2d 
639, 19 Tenn.App. 615. 

82. Tex.—^Harrison v. Amador, Civ. 
App., 9 S.W.2d 279. 

S3. Conn.—Cain v. American Policy¬ 
holders Ins. Co., 183 A. 403, 120 
Conn. 645. 

La.—Manint v. Nugent, App., 142 So. 

201 . 

N.H.—Wolcott V. Fellows, 131 A. 352, 
82 N.H. 556. 

Tenn.—Lea v. Gentry, 73 S.W.2d 170, 
167 Tenn. 664. 

Tex.—Cannan v, Dupree, Civ.App., 294 
SW. 298. 

Driving as accommodation, to owner 
Mo.—Andres v. Cox, 23 S.W.2d 1066, 
223 Mo.App. 1139. 

Direction to close door 

Where defendant’s sister-in-law, at 
defendant’s direction closed the door 
of defendant’s automobile on an in¬ 
vitee's finger as invitee was entering 
automobile, the wrongful act in exe¬ 
cution of defendant’s command was 
his own and the sister-in-law was the 
agent of defendant so as to render 
defendant liable for her wrongful 
acts under the principle of responde¬ 
at superior.—^Winkelstein v. Solitare, 
27 A.2d 868, 129 N.J.Law 38, affirmed 
31 A.2d 843, 130 N.J.Law 158. 

84. Mass.—Campbell v. Arnold, 106 
N.E. 599, 219 Mass. 160. 


85. Fla.—Engleman v. Traeger, 136 
So. 527. 102 Fla. 756. 

Tliief 

Thief, in operating stolen automo¬ 
bile, was not an agent or servant of 
owner.—Malloy v. Newman, 37 N.E. 
2d 1001, 310 Mass. 269. 

83. Cal.—Stewart v. Norsigian, 150 
P.2d 554, 64 Cal.App.2d 540. 

Ga.—Durden v. Maddox, 37 S E 2d 
219, 73 Ga.App. 491. 

Ill—Swain v. Hoberg, 281 Ill.App. 
203. 

La—Tuck V. Harmon, App., 151 So. 
803. 

N.T.—Renza v. Brennan, 300 N.T.S. 
221, 165 Misc. 96. 

87. Ill.—Boyd V. Mueller, 60 NE.2d 
847, 320 Ill.App. 303. 

La.—Bailey v. Simon, App, 199 So. 
185—Donovan v. Standard Oil Co. 
of Louisiana, App., 197 So. 320. 
Minn.—Mogle v. A, W. Scott Co., 174 
N.W. 832, 144 Minn. 173. 

Neb.—Snyder v. Russell, 1 N.W.2d 
125, 140 Neb. 616. 

N.Y.—Gochee v. Wagner, 178 N.E. 
553, 257 N.Y. 344. 

Tex.—Seinsheimer v. Burkhart, 122 
S.W.2d 1063, 132 Tex. 336. 

Wis.—^Verheyen v. Trettin, 227 N.W. 
861, 200 Wis. 205. 

Owner’s liability for acts of bailee 
generally see Infra § 439. 

88. Cal.—Caldwell v Miller, 141 P. 
2d 745, 61 Cal.App.2d 1. 

La.—Gott V. Scott, App., 199 So. 460. 
Ohio.—Logue v. Rouse, 192 N.E. 136, 
47 Ohio App, 476. 

Wis —Smalley v. Simkins, 215 N.W. 
450, 194 Wis. 12. 

89. Ohio.—Logue v. Rouse, 192 N.E. 
136, 47 Ohio App. 476. 

S.C.—Neese v. Toms, 12 S.E.2d 859, 
196 S.C. 67. 

90. Ala.—Thomas v. Carter, 117 So. 
634, 218 Ala. 55. 
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Ky—Droppelman v. Willingham, 169 
S.W 2d 811, 293 Ky 614. 

La.—Waguespack v. Savarese, 13 So. 
2d 726. 

Owner’s request 

One who, at owner’s request, took 
turn in driving automobile was own¬ 
er’s servant within rule holding mas¬ 
ter responsible for servant's negli¬ 
gence—Christian v. Gwynne, 158 A. 
290, 103 Pa.Super. 539. 

91. Ky.—Irvin v. Madden, 134 S.W. 
2d 942, 281 Ky. 7. 

Servant or independent contractor 
generally see Master and Servant 
§§ 3(2)-3(8). 

Factors considered, but held not deci¬ 
sive 

(1) Business of owner.—King v. 
Galloway, Tex.Com App., 284 S.W. 
942. 

(2) Mode of payment. 

Ky.—Irvin v. Madden, 134 S.W.2d 942, 
281 Ky. 7. 

Tenn.—Ely v. Rice Bros., 167 S.W.2d 
355, 26 Tenn.App. 19. 

(3) Ownership of vehicle.—^Van- 
sant V. Plolbrook's Adm'r, 146 S.W 2d 
337, 285 Ky. 88—Irvin v. Madden, su¬ 
pra. 

(4) Ownership of truck, mode of 
payment of purchase price, and de¬ 
fendants* right to discharge driver 
at any time, and fact that driver 
hauled for others than defendants or 
engaged in business of general haul¬ 
ing with such truck—Vansant v. 
Holbrook’s Adm'r, supra. 

(5) Relationship terminable at will 
of either party.-^ounihan v. Luf- 
stufka Bros. & Co., 5 P.2d 694, 118 
Cal.App. 602. 

(6) Working hours.—^King v. Gal¬ 
loway, Tex.Com.App., 284 S.W. 942 
Manual labor 

Fact that delivery truck driver was 
performing manual labor only indi- 
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test is the owner’s right to control the details and 
manner in which the employment is carried on and 
not merely the power to control the result,92 and, 
where the right to control exists, the driver is the 
owner’s servant even though the power is not ex- 
ercised.9® 

b. Person Permitted by Servant to Operate Ve¬ 
hicle 

The owner is liable for the negligence of one permit- 

cates status of emploj’-ee, not inde¬ 
pendent contractor.—^King- v. Gallo¬ 
way, supra. 

92. Conn.—^Woolfenden v. Shea, 161 

A. S46, 116 Conn. 504. 

Mo.—Igo V. Alford, 69 S.W.2d 317, 

228 Mo.App. 457. 

Tenn.—Hinkle v. 

581, 16 Tenn.App. 593. 

W.Va.—Oakley v. Thornbury, 171 S. 

B. 426. 114 WVa. 188—Rogers v. 

Boyers, 170 S.E. 905, 114 W-Va. 107. 

42 C.J. p 1114 note 94. 

Owner’s liability for acts of inde¬ 
pendent contractor in general see 
infra § 438. 

Contractual relations between the 
owner and the driver thereof by 
which the vehicle has been burned 
over to him to sell may not relieve 
the owner from liability if the driver 
was in fact under his control and en¬ 
gaged in the transaction of his busi¬ 
ness —Houston V. Keats Auto Co., 

166 P. 531, 85 Or. 125. 

Driver held servant or agent 

(1) In general. 

La.—Jones v. Shehee Ford Wagon & 

Harness Co., 163 So. 129, 183 La. 

129—Ravare v. McCormick & Co., 

App , 166 So. 183. 

Or.—Johnson v. Steele, 59 P.2d 237, 

154 Or. 137. 

Tex.—King v. Galloway, Com.App., 

284 S.W. 942. 

W.Va.—Meyn v. Dulaney-Miller Auto 
Co., 191 S.E. 558. IIS W.Va. 545. 

(2) Automobile salesman. 

Cal.—Pearn v. Ralph Hamlin, Inc., 8 

P.2d 1015, 215 Cal. 211. 

Tenn—^Ely v. Rice Bros., 167 S.W.2d 
355, 26 Tenn.App. 19. 

(3) Cab driver. 

Conn.—^Woolfenden v. Shea, 161 A. 

846. 115 Conn. 504. 

Hawaii.—Solomon v. Wong, 34 Ha¬ 
waii 625. 

Miss.—Meridian Taxicab Co. v. Ward, 

186 So. 636, 184 Miss. 499. 120 A.L. 

R. 1346. 

(4) Garageman delivering automo¬ 
bile to owner pursuant to owner's or¬ 
ders.—Mistretta v. Docterman, 162 A. 

658, 109 N* J.Law 498. 

Driver held independent contractor 

(1) In general. 

Ala.—Dortch Baking Co. v. Schoel, 

194 So. 807, 239 Ala. 2-66. 

Md.—Blood V. Azrael, 175 A. 666, 167 
Md. 641. 


ted by his servant or agent to operate the car where 
such act is within the servant's authority. 

Where the owner's agent or servant is authorized 
to employ an assistant or substitute, the owner is 
liable for the negligence of the assistant or substi¬ 
tute in the operation of the car,^^ and such author¬ 
ity need not be express, bet may be implied, ^>5 as 
from the necessities of the case^® or from an emer- 


Smith, 65 S.W.2d 


—uiiamberlain v. Riddle, 38 A.2d 
521. 155 ra.Super. 507- 
It.L—Conant, for Use and Benefit of 
Indemnity Ins. Co. of Xorth Amer¬ 
ica, v. Giddings, 13 A.2d 517, 65 R. 
I. 79. 

Driver's employer held ageut of 
owner, so that owner was liable for 
driver’s negligence as master. 

—Pennsylvania R. Co. v. Lord, 
151 A. 400, 159 Md. 618. 

Tenn.—McCoy v. Willis, 145 S.W.2d 
1020, 177 Tenn. 36. 

Driver's employer held Independent 
contractor, so that owner was not lia¬ 
ble for his negligence-—De Bord v. 
Proctor & Gamble Distributing Co., 
C.C.A.Ga., 146 P.2d 64. 

Iiease of gas station 
An oil company leasing service sta¬ 
tion to operator for a rental of one 
cent per gallon of gas sold, which did 
not exercise any control over opera¬ 
tor in actual conduct of station's 
business, and manager of oil compa¬ 
ny's bulk plant from which operator 
purchased tires for his customers, 
were not liable as principals for inju¬ 
ries to operator's customers resulting 
from negligent operation, by opera¬ 
tor’s employee of truck.—Donovan v. 
Standard Oil Co. of Louisiana, La. 
App., 197 So. 320. 

93, La.—Jones v. Shehee Ford Wag¬ 
on & Harness Co., App,, 157 So. 309, 
reinstated 160 So, 161, set aside on 
other grounds 163 So. 129, 1S3 La. 
129. 

Tex.—^King v. Galloway, Civ.App., 284 
S.W. 942. 

94, Tenn.—^Elkin Motor Co. v. Rag¬ 
land, 6 Tenn.App. 166. 

Tex.—Gibson v. Henderson, Civ.App., 
136 S.W.2d 634. 

Husband, allowed to act as owner 
In an automobile injury case, 
where wife allowed her husband to 
appear as the owner, to make ar¬ 
rangements for storing the car and 
for an employee of the garage to 
drive them home when they wished to 
leave the car at the garage, she can¬ 
not say she is not bound by any ac¬ 
tion or agreement between her hus¬ 
band and the garage as to such ar¬ 
rangements, and that, even if the ga¬ 
rage employee was her husband's 
agent, he was not her agent also.— 
Watson V. Trinz, 274 Ill.App. 379. 
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95. Ala.—Harris v. Bell, 176 So. 469, 

234 Ala. 679. 

Tenn.—Elkin Motor Co. v. Ragland, 6 

Tenn.App. 166. 

Illness 

Taxicab owner was held liable for 
negligence of driver procured by 
; chaufTeur becoming ill.—^Katz v. 
; Wolff & Reinheimer, Inc., 221 IST.Y.S. 
j 476. 129 Misc. 3S4. 

I 96. La —Coon v. Monroe Scrap Ma- 
I terial Co., App., 191 So. 607. 

I Hepossessioai of auto by finance com- 
I pany 

(1) Where finance company en¬ 
gaged another to make repossessions 
of automobiles and to deliver repos¬ 
sessed automobiles to place of stor¬ 
age, and it was not possible for the 
other personally to make all deliv¬ 
eries, the other's authority to hire 
another to assist in performing .his 
work could reasonably be inferred; 
the fact that the servant paid an¬ 
other employed to assist him in mak¬ 
ing deliveries was not determinative 
that the other was not a coservant 
for the finance company, and the im¬ 
pression of the parties regarding the 
relationship existing between them 
was important in determining the ele¬ 
ment of the finance company's control 
over the driver’s employer.—^W'^agga- 
man v. General Finance Co. of Phil¬ 
adelphia, C.C.A.Pa., 116 F.2d 254. 

(2) Where finance company in¬ 
structed employee to repossess auto¬ 
mobile, and employee was not in¬ 
structed to engage an assistant but 
did so and assistant drove automo¬ 
bile over curb into filling station, in¬ 
juring attendant, finance company 
was not liable for injuries inflicted 
by assistant on ground that employee 
could not have been expected to drive 
both his own automobile and the one 
he was sent to repossess, in absence 
of showing that employer knew that 
employee intended to use his auto¬ 
mobile for such purpose or that some 
other means of transportation was 
not available, since the fact that it 
served employee’s convenience to 
have assistant accompanying him 
was not necessity calling for assist¬ 
ance, which would give employee im¬ 
plied authority to engage service of 
assistant.—^White v. Consumers Fi¬ 
nance Service, 15 A.2d 142, 339 Pa. 
417. 
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gency.^'^ Conversely, the general rule is that the 
owner is not liable for the negligent operation of 
the vehicle by one permitted to drive by his agent 
or servant where the agent or servant is without ex¬ 
press or implied authority to permit another to op¬ 
erate the vehicle, 98 even though the vehicle is being 
operated on the owner’s business,but some deci¬ 
sions, while denying liability under the doctrine'of 
respondeat superior,^ have imposed liability on the 
owner on the ground that the injury was caused by 
an instrumentality used by the servant in the pros¬ 


ecution of the master’s business, thereby making the 
act complained of the act of the servant, without 
regard to whether or not it was done in the pres¬ 
ence of the servant.2 

It has generally been held that, without regard to 
his servant’s authority in permitting another to 
drive, the owner may be liable for an injury inflicted 
by such person where his servant is negligent, as in 
permitting an incompetent person to drived or in 
failing to exercise proper supervision and control.^ 


(3) Salesman who was ordered to 
repossess automobile, and take with 
him another employee of dealer had 
no authority, either express or im¬ 
plied, to take along a friend and per¬ 
mit friend on return trip to drive 
automobile of dealer borrowed for 
the journey.—Bradley v. S. L. Sav- 
idge, Inc., 152 P.2d 149. 21 ■Wash.2d 
556. 

97. Ariz—^Keen v. Clarkson, 108 P. 

2d 573, 56 Ariz. 437. 

42 C.J. p 1097 note 54. 

Driver’s fatigue is not an emergency 
Ariz.—^Keen v. Clarkson, supra. 

Pact that driver had some drinks 
did not create emergency.—Henry v. 
Beck, 36 A.2d 734, 154 Pa.Sup6r. 585. 

One assisting for own benefit is not 
emergency servant 

Pa.—Dunmire v. Fitzgerald, 37 A.2d 
596, 349 Pa. 511. 

Blowout 

Ga.—^McGhee v. Kingman & Everett 
176 S.E. 55, 49 GaApp. 767. 

Breakdown 

K.C.—Barrier v. Thomas & Howard 
Co., 171 S.E. 626, 205 N.C. 425. 

9a Ala.—Toranto v. Hattaway, 122 
So. 816, 219 Ala. 520. 

Ariz.—^Keen v. Clarkson, 108 P.2d 
573, 56 Ariz. 437. 

Del.—Biddle v. Hal das Bros., 190 A. 

588, 8 W.W.Harr. 210. 

D a—Simon v. City Cab Co.. 78 F.2d 
506, 64 App D.C. 364, certiorari de¬ 
nied 56 set. 173, 296 U.S. 640, 80 
L.Ed. 455. 

Fla —Daflin Mercantile Co. v. Tra- 
wick, 199 So. 257, 145 Fla. 314. 

Ga.—Cowart v. Jordan, 44 S.E 2d 804, 

75 Ga.App. 855—Samples v. Shaw, 

170 S.E. 389, 47 Ga.App 337. 

Iowa—^Williams v. Cohn, 206 N.W. 

823. 201 Iowa 1121. 

La.—^Buisson v. Potts, 156 So. 408, 

180 La. 330. 

Mass.—Butler v. Mechanics’ Iron 
Foundry Co.. 156 N.E. 720, 259 
Mass. 560, 54 A.L.R. 849. 

N.tl.—Jesukevich v. Laporte, 196 A. 

275, 89 N.H. 242. 

Or.—^Nash v. Baun, 264 P. 846, 124 
Or. 485. 

Pa.—White v. Consumers Finance 
Service, 15 A.2d 142, 339 Pa. 417. 

Tex.—Gulf Refining Co. v. Shirley, 1. 


Civ App., 99 S.W.2d 613, error dis¬ 
missed. 

Wash.—Bradley v. S. L. Savidge, Inc., 
123 P.2d 780, 13 Wash 2d 28. 
Express prohibition of substitution 
Ark.—Pullen v. Faulkner, 117 S.W.2d 
28, 196 Ark. 231. 

Ga.—Cowart v. Jordan, 44 S.E.2d 804, 
75 GaApp. 855. 

Unauthorized use 

Truck owners were not responsible 
for negligence of person permitted to 
drive because they intrusted truck to 
employee as driver, since owner is 
not liable for an unauthorized use of 
its car by its servant.—Butler v. 
Mechanics’ Iron Foundry Co., 156 N. 
E. 720, 259 Mass. 560, 54 AL.R. 849. 
Construction of instructions 
A direction by owners of truck to 
driver not to let anyone drive truck 
should not be construed against driv¬ 
er's right to permit his compajiion, 
who was also his fellow employee, 
from relieving him at the wheel when 
he became tired, but was a direction 
not to let anyone drive unless he was 
present on watch and in control.— 
Keen v. Clarkson, 108 P.2d 573, 56 
Ariz. 437. 

Person forcing himself on servant 

(1) The owner may not be held 
liable for the acts of one who is act¬ 
ing for himself and against the wish¬ 
es of the regular driver who is not 
authorized to permit another to assist 
him 111 driving.—^McAdon v. Times 
Pub. Co, Civ.App., 272 S.W. 814. 

(2) In such a case the owner may 
not be held liable on the ground of 
want of care of the regular driver in 
rescuing the control of the vehicle, 
especially where he has not put such 
other in control or it is not a part of 
his service to do so.—^McAdon v. 
Times Pub. Co., supra. 

99. Ga.—Cowart V. Jordan, 44 S.E.2d 
804, 75 Ga.App. 855.- 
Ohio —Sandlin v. Hamilton Auto 
Sales Co., 197 N.E. 238, 49 Ohio 
App. 313. 

Pa.—^White v. Consumers Finance 
Service, 16 A.2d 142, 339 Pa. 417. 
Tex.—Gulf Refining Co. v. Shirley, 
Civ.App., 99 S.W.2d 613, error dis¬ 
missed. 

Ala.—^Emison v. WyZam Ice 
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Cream Co., Ill So. 216, 215 Ala. 
604. 

2. Ala —Emison v. Wylam Ice 
Cream Co., supra, 

3. Ga.—^Hu Grape Bottling Co. v. 
Knott, 171 S.E 151, 47 Ga.App. 539. 

Hawaii —Medeiros v. Honolulu Motor 
Coach Co., 34 Hawaii 730 
N.J.—Conway v. Pickering, 166 A 76, 
111 N.J Law 15. 

N.Y.—Grant v. Knepper, 156 N.E. 650, 
245 N.Y. 158, 64 A.L.R. 845. 

Tenn.—Potter v. Golden Rule Grocery 
Co., 84 SW.2d 364, 169 Tenn. 240 
—Elkin Motor Co. v. Ragland, 6 
Tenn. App. 166. 

Tex.—^West Texas Produce Co. v. 

Pate, Civ.App. 64 S.W.2d 381. 
Wis.—Hall V. McDonald, 282 N.W. 
561. 229 Wis. 472. 

Where servant places vehicle in 
hands of drunkard, master is liable — 
Slaughter v. Holsomback, 147 So. 318, 
166 Miss. 643. 

Permitting person of unknown anali- 
fications to operate vehicle 
Tenn.—Tennessee Coach Co. v. Reece, 
156 S.W.2d 404, 178 Tenn. 126. 

No legitimate reason for substitution 
Truck owner was not relieved from 
liability for negligence of employee in 
charge of truck in permitting an in¬ 
competent person to drive by fact 
that employee had no legitimate rea¬ 
son for making the substitution, 
since the act of an employee may be 
within the scope of his employment 
although done in part to serve the 
purposes of the employee or of a 
third person—^Hall v. McDonald, 282 
N.W. 661, 229 Wis. 472. 

4. Hawaii.—^Medeiros v. Honolulu 
Motor Coach Co., 34 Hawaii 730. 

Miss.—Slaughter v. Holsomback, 147 
So. 318, 166 Miss. 643. 

N.J.—Conway v. Pickering, 166 A 76, 
111 N.J.Law 15. 

N.Y.—Grant v. Knepper, 156 N.E. 650, 
245 N.Y. 158, 54 AL.R. 845. 

Tenn.—Tennessee Coach Co v. Reece, 
156 S.W.2d 404. 178 Tenn. 126— 
Potter V. Golden Rule Grocery Co., 
84 S.W.2d 364, 169 Tenn. 240. 
Tex.—West Texas Produce Co. v. 

pate, Civ.App., 64 S.W.2d 381. 
Driver’s duty of supervision 

Where driver of truck became tired 
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Thus, it has been held that, where a servant aban¬ 
dons the car, the master^s liability for such negli¬ 
gence includes liability for the negligent operation 
of the car by another employee, although such em¬ 
ployee has been instructed not to drive.5 More¬ 
over, it has been held, although as to this there is 
some authority to the contrary,^ that the owner of 
a motor vehicle is liable for the negligence of one 
who is driving his car with the knowledge and con¬ 
sent and in the presence of his agent or employee 
and on the owner^s business,"^ although the agent or 
employee has no authority to engage an assistant^ 
or to permit another to drive,^ and even though he 
has been ordered not to permit others to drive.l® 
However, this doctrine may not be invoked where 
the authorized driver is absent, by reason of the 
presence in the car of another employee, where such 
employee is not in charge of the car or its opera- 
tion.ii In any event, the owner may not be held 


liable where the vehicle is not being used within the 
scope of the servant’s employment and on the mas¬ 
ter’s business.i2 }ias been held that liability may 
not be imposed on the owner for the negligence of 
an unauthorized driver on the theory that his serv¬ 
ant failed to take proper precautions to prevent the 
use of the vehicle by an unauthorized, incompetent 

person.^3 

c. Vehicle and Driver Hired or Lent to Third 
Person 

Where the owner of a motor vehicle transfers It 
with its driver to the service of a third person, the own¬ 
er is liable for the negligence of the driver if he retains 
the right to control the driver in the performance of his 
duties, but not otherwise. 

Where the owner of a motor vehicle transfers it 
with its driver to the service of a third person, lia¬ 
bility as between him and the third person for the 
negligent acts of the driver in operating the vehicle 


and asked his companion to take the 
wheel, it was duty of authorized driv¬ 
er to see that his substitute did not 
drive too fast, neglect to apply 
brakes, or keep a lookout, and for 
failure to do so, resulting in collision, 
his employers were liable—Keen v. 
Clarkson, 108 P.2d 573, 56 Ariz. 437. 

5. N.T.—Rosenbluth v. Concourse 
Van Co., 229 N.T..S. 609, 132 Misc. 
647. 

e. U.S.—Edwards v. Gisl, D.C.Neb., 
45 P-Supp. 17. 

Ga —Pearce, Young, Angel Co. v. 

Ward, 33 S.E.2d 39, 72 Ga.App. 89. 
Mass.—Butler v. Mechanics’ Iron 
Foundry Co. 156 N.E. 720, 259 
Mass. 560, 54 A.L.R. 849. 

Neb.—Rose v. Gisi, 298 N.W. 333, 139 
Neb. 593. 

Tex.—^West Texas Produce Co. v. 

Pate, Civ.App., 64 S.W.2d 381. 

42 C J. p 1096 note 49. 

In. Tennessee 

(1) The owner is liable where his 
servant is negligent, as in the selec¬ 
tion of an incompetent driver or in 
failing properly to supervise and con¬ 
trol the driver; but in the absence of 
negligence by the servant the owner 
is not liable for the negligence of an 
unauthorized driver while under the 
supervision of the servant.—Potter v. 
Golden Rule Grocery Co., 84 S.W.2d 
364, 169 Tenn. 240. 

(2) Where the driver at the time 


7. Cal.—Gibbons v. Naritoka, 283 P- 
845, 102 CaLApp. 669. 

D.C.—TurofC V. Burch. 50 F.2d 986. 
60 App.D.C. 221. 

Ill.—Flood V. Bitzer, 40 N.E.2d 557, 
313 Ill.App. 359. 

Md.—^Hendler Creamery Co. v. Miller, 

, 138 A. 1, 153 Md. 264. 

N,Y.—Ricciardi v. McMahon, 299 N. 

Y.S. 440, 163 Misc. 659. 

Or.—Johnson v. Steele, 69 P.2d 237, 
154 Or. 137. 

42 C.J. p 1096 note 50. p 1104 note 23. 
Alter ego 

If the driving of an automobile by 
person selected by employee intrust¬ 
ed with automobile by owmer is done 
in presence of employee, the actor 
is considered as the alter ego of the 
employee and his acts are the acts 
of the employee for which owner is 
liable,—Keen v. Clarkson, 108 P.2d 
573, 56 Ariz. 437. 

Servant asleep 

U.S.—Cain v. Bowlby, C.C.A.N.M., 114 
P.2d 519, certiorari denied 61 S.Ct. 
319, 311 U.S. 710, 85 L.Ed. 462. 
Newspaper delivery 

(1) Newspaper company was held 
liable for injury caused when driver’s 
helper threw bundle of papers, strik¬ 
ing plaintifE. 

Mo.—Semper v. American Press, 273 
S.W. 186, 217 Mo.App. 155. 

Ohio.—^Malloy v. Svoboda, 163 N.E. 
579, 29 Ohio App. 331. 

(2) A newspaper, however, was not 
liable for alleged negligence of its 


was sitting on the seat but another delivery truck crew in summoning 
under his direction was actually driv- newsboy’s eight-year-old brother and 
ing the truck, such facts did not re- giving him newsboy’s papers, alleg- 
lieve the owner of the truck from edly resulting in brother’s death 
liability for the negligence of the when brother was struck by another 
driver, since the person driving was truck after he emerged from behind 
the alter ego of the owner’s agent newspaper truck, since delivery truck 
and his negligence resulting in the crew had no authority, express or 
injury is attributable to the owner.— implied, to employ additional assist- 
Greer v. McKee, 13 Tenn.App. 625. ance in performance of crew’s duty 


to deliver papers to newsboy.—Tusko 
V. Lynett, 192 A. 410, 326 Pa. 449. 

8: Cal.—Gibbons v. Naritoka, 283 P. 

845, 102 Cal.App. 669. 

42 C-J. p 1097 note 51. 

9. N.Y.—Wooding v. Thom, 132 N.Y. 
S. 50, 148 App.Div. 21, affirmed 103 
N.E. 1135, 209 N.Y. 583. 

10. U.S.—Cain v. Bowlby, C.C.A.N. 
M, 114 F.2d 519, certiorari denied 
61 S.Ct. 319, 311 U.S. 710, 85 L.Ed. 
462. 

42 C.J. p 1097 note 53. 

11. La.—Buisson v. Potts, 156 So. 
408, 180 La. 330. 

12. Fla.—Ford Motor Co. v. Floyd, 
188 So 601. 137 Fla. 301. 

Ga.—Royal Undertaking Co. v. Duf- 
fin, 196 S.E. 208, 57 Ga.App. 760. 
N.Y.—^Keer v. Clark, 257 N.Y.S. 869, 
236 App.Div. 10. 

Tex.—McNeal v. Home Ins. Co., Civ. 

App., 112 S.W 2d 339. 

42 C.J. p 1097 note 55. 

Implied permission, to drunkard 

Truck owner was not liable for 
negligent operation of truck by em¬ 
ployee's son while intoxicated merely 
because owner placed employee in 
charge of truck to be used in connec¬ 
tion with employment and kept at 
employee’s home and employee im¬ 
pliedly permitted son to drive truck 
or made it accessible to son who he 
should have known would use it when 
intoxicated, unless the granting of 
such permission or making truck ac¬ 
cessible to son was within scope of 
employee’s employment.—^White v. 
Sims, 201 S.W.2d 21, 211 Ark. 499. 
Servant permitting Tinlicensed. minoz 
to drive 

Colo.—Marron v. Eelmecke, 67 P.2d 
1034, 100 Colo. 364. 

13. Ark.—^Vhite v. Sims, 201 S.W.2d 
21, 211 Ark. 499. 
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depends on which of them has at the time the right 
to control the driver in the performance of his du¬ 
ties, not merely as to the result to be reached, but 
as to the method of reaching the result.^4 jf the 
owner has retained such control he remains re¬ 
sponsible for the acts of the driver,although the 
driver is accompanied by the third personas or by 


his servant,or although the third person has the 
right to control the route and destination^8 or the 
loading or uriloading of the vehicle.^^ On the oth¬ 
er hand, he is not responsible where the driver is, 
at the time of the alleged negligent acts, under the 
exclusive control of the person to whom the vehicle 
and driver have been furnished,^® although his 


14. U.S.—Craigre v. Austin Powder 
Co., C.C.A.W.Va., 91 P.2d 664— 
Malisfski v. Indemnity Ins. Co. of 
North America, C.C.A.Md., 135 F.2d 
910. 

Cal.—^Lowell v. Harris, 74 P.2d 551, 
24 Cal.App.2d 70. 

Conn.—Tierney v. Correia, 193 A. 

201, 123 Conn. 146. 

Ga.—^Albert v. Hudson, 176 S.B. 659, 
49 Ga.App. 636. 

Md.—Baltimore Transit Co. v. State, 
to Use of Schriefer, 40 A.2d 678, 
184 Md. 250—Dippel v. Juliano, 137 
A. 514, 152 Md. 694. 

Mass.—Barry v. Keeler, 76 N.E,2d 
158, 322 Mass. 114. 

N.H.—^Farm Bureau Mut. Auto. Ins. 
Co. V. Manson, 54 A.2d 580, 94 
N.H. 389. 

Tenn.—Hot Blast Coal Co. v. Williax, 
10 TennApp. 226. 

Tex.—CJorpus Juris quoted iu Hil- 
genberg v. Elam, Civ.App., 192 S. 
W.2d 799, 803—Corpus Xuris quot¬ 
ed in Steele v. Wells, Civ.App., 134 
S.W.2d 377, 378—Coitus Juris cited 
in Krausse v. Decker, Civ.App., 57 
S.W.2d 1124, 1126, error dismissed. 
Wis.—^De Forest Dairy Co. v. Fried¬ 
rich, 232 N.W. 543, 202 Wis. 251. 

42 C.J. p 1097 note 61. 

Who pays wagfes 

Fact that owner of truck paid 
driver's wages is circumstance to be 
considered in determining whose 
servant driver was.—Gorman v. A. R. 
Jackson Kansas City Showcase 
Works Co., Tex Civ.App., 19 S.W.2d 
559. 

Fursult of stolen oar 
Where taxicab driver, at request 
of another who was not a passenger 
for hire, started in pursuit of a 
stolen taxicab, the other was not 
special employer of taxicab driver 
with respect to liability of taxicab 
owner for driver’s negligence.—^Bin- 
dert V. Elmhurst Taxi Corporation, 
6 N.Y.S.2d 666, 168 Misc. 892. 

15- U.S.—Hodges v. Johnson, D.C. 

Va., 62 F.Supp. 488. 

Ariz.—^Lee Moor Contracting Co. v. 

Blanton, 65 P.2d 35, 49 Ariz. 130. 
Cal.—Lowell v. Harris, 74 P.2d 551, 
24 Cal.App.2d 70. 

Colo.—Landis v. McGowan, 165 P.2d 
180, 114 Colo. 355. 

Fla.—^Ryder v. Plumley, 189 So. 422, 
138 Fla. 378. 

Ga.—^Albert v. Hudson, 176 S.E. 659, 
49 Ga.App. 636—Atlanta Coach Co, 
V. Curtis, 157 S.E. 344, 42 GaApp. 
639. 


Ill.—Schluraif v. Shore Line Motor 
Coach Co., 269 Ill.App. 569. 

La.—^Duke v. Dixie Bldg. Material 
Co., App., 23 So 2d 822. 

Mo.—O’Brien v. Rindskopf, 70 S.W. 
2d 1085, 334 Mo. 1233—Proffitt v. 
Farmers* Produce Exchange Co-op 
Ass’n, No. 277. App., 64 S.W.2d 
746. 

Ohio.—Babbitt v. Say, 165 N.E. 721, 
120 Ohio St. 177. 

Okl.—City of Tulsa v. Randall, 52 P. 

2d 33, 174 Okl. 630. 

Pa.—Grasberger v. Liebert & Obert, 
6 A.2d 925, 335 Pa. 491, 122 A.L R. 
1201—Fuller v. Palazzolo, 197 A. 
225. 329 Pa. 93. 

Tenn —Hot Blast Coal Co. v. Williax, 
10 Tenn.App. 226. 

Tex.—Younger Bros. v. Moore, Civ. 
App., 135 S.W.2d 780, error dis¬ 
missed, judgment correct—Long v. 
Metcalf, Civ.App., 134 S.W.2d 4S5, 
error dismissed, judgment correct 
Wash—Dahl v. Moore, 297 P. 218, 
161 Wash. 503. 

Wis—Hoefer v. Last, 266 N.W. 196, 
221 Wis. 102—^De Forest Dairy Co. 
V. Friedrich, 232 N.W. 543, 202 Wis. 
251. 

42 C.J. p 1097 note 62. 

Bight to hire and fire 
Cal.—Lowell V. Harris, 74 P.2d 551, 
24 CalApp,2d 70. 

Tenn.—Hot Blast Co. v. Williax, 10 
Tenn.App. 226. 

Wis.—De Forest Dairy Co. v. Fried¬ 
rich, 232 NW. 643, 202 Wis. 251. 
Wages paid by borrower 
Wis.—Hoefer v. Last, 266 N.W. 196, 
221 Wis. 102. 

G-ratuitous loan 

Ill.—^Warput V. Reading Coal Co., 250 
Ill.App. 450. 

Master must resign full control of 
servant for time being in order to 
avoid liability.—^Vacek v. State, 142 
A. 491, 155 Md, 400. 

Scope of general employment 
A master lending or hiring his ve¬ 
hicle, with his servant to drive it to 
another, surrenders control over 
driver to such extent as to relieve 
master from liability for driver's 
negligence only where work spe¬ 
cially assigned to driver by borrow¬ 
er or hirer is not within scope of 
driver’s general employment.—Balti¬ 
more Transit Co. v. iState, to Use of 
Schriefer, 40 A.2d 678, 184 Md 250. 

16. Wash.—Macale v. Lynch, 188 P. 

517, 110 Wash. 444. 

42 C.J. p 1098 note 63. 
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Police escort 

Ill—Schluraff v. Shore Line Motor 
Coach Co., 269 Ill App. 569. 

17. N.Y.—McGuire v. Autocar Sales 
Co., 134 N.Y.S. 702, 150 App.Div 
278. 

42 C.J. p 1098 note 64. 

IS', Conn.—Tierney v. Correia, 193 
A. 201, 123 Conn. 146. 

Ga.—^Albert v. Hudson, 176 S.E. 659, 
49 GaApp. 636. 

Ill.—Schluraff v. Shore Line Motor 
Coach Co., 269 Ill.App. 569. 

Minn.—^Antonelly v. Adam, 221 N.W. 
716, 175 Minn. 438 

Mo.—Proffitt v Farmers’ Produce 
Exchange Co-op Ass’n No. 277, 
App., 64 S.W 2d 746. 

N.Y.—Rashall v. Morra, 294 N.Y.S. 
630, 250 App.Div 474. 

Tex.—Younger Bros. v. Moore, Civ. 
App, 135 S.W.2d 780, error dis¬ 
missed, judgment correct. 

42 C.J. p 1098 note 65. 

IS. Fla.—Ryder v. Plumley, 189 So. 
422, 138 Fla. 378. 

42 C.J. p 1098 note 66. 

20. D-C.—Balenovic v. Evening 
Star Newspaper Co., 113 F.2d 505, 
72 App.D C. 176, certiorari denied 
61 S.Ct. 42, 311 U.S. 675, 85 L.Ed. 
434. 

Ill.—Theil V. Material Service Cor¬ 
poration, 5 NE2d 88, 364 Ill. 539. 

Kan.—Smith v. Brown, 107 P.2d 718. 
152 Kan. 758. 

Ky.—Hickman v. Strunk, 197 S.W.2(1 
442, 303 Ky. 397—Clendenin v. 

Colonial Supply Co., 102 S.W.2d 
992, 267 Ky. 544. 

Mass.—Liberatore v. Town of Fram¬ 
ingham, 53 N.E 2d 561. 315 Mass. 
638. 

Mo.—McFarland v. Dixie Machinery 
& Equipment Co., 153 S.W.2d 67, 
348 Mo. 341, 136 A.L.R. 616. 

Mont.—^Devaney v. Lawler Corpora¬ 
tion, 66 P.2d 746, 101 Mont. 579. 

Neb.—^Mansfield v. Andrew Murphy & 
Son, 298 NW. 749, 139 Neb. 793. 

N.Y.—Miller v. City of New York, 
43 N.Y.S.2d 79, 266 App.Div. 565. 
affirmed 64 N.E 2d 690, 292 N.Y. 
571—Enstrom v. City of New York, 
17 N.Y.S.2d 964, 258 App.Div. 672. 
reargument denied 19 N.Y.S.2(i 

1022, 259 AppDiv. 832, appeal de¬ 
nied 27 N.E.2d 818, 283 N.Y. 777. 

N.C.—Wadford v. Gregory Chandler 
Co., 196 S.B. 815, 213 N.C. 802. 

Ohio.—Braun v. Averdick, 150 N.E- 
41, 113 Ohio St. 613. 

Okl.—Wylie-Stewart Machinery COv 



60 C.J.S. 


210T0B VEHICLES 


§ 436 


wages may be paid by the owner.si It has been 
held that the owner is not liable to the person in¬ 
jured, although he may have agreed to indemnify 
the hirer against legal liability attaching through 
the acts of the driver .22 

Returning to owner. Where the vehicle and driv¬ 
er are on the return journey to the. owner after fin¬ 
ishing the work for the person who has hired the 
vehicle, the relation of master and servant between 
the owner and the driver is resumed, although it 
may have been superseded while the vehicle was 
in the use of the hirer.23 

Unauthorized use. If a hired motor vehicle is 
used for a purpose different from that stipulated in 
the contract, the driver is not the agent of the own¬ 
er in using it at the direction of the hirer.^^ 

d. Driver in G-eneral Employ of Another 

The owner may be liable fop the negligence of a 
driver furnished by third persons where the driver is 
under the owner's direction and control, but not other¬ 
wise. 

A driver of a motor vehicle who is in the gen¬ 
eral employment of another may be, on the occa¬ 
sion in question, acting as the servant of the own- 
er.25 Accordingly, the owner of the car is liable 


for the negligence of a chauffeur furnished by third 
persons to drive the car, where such chauffeur is 
under the owner’s direction and control,^^ but the 
owner may not be held liable as a master where the 
servant remains under the control and supervision 
of his general employer and is not under the con¬ 
trol of the owner.-" 

A chauffeur furnished under a contract of sale by 
the vendor of a motor vehicle, for the purpose ot 
teaching the purchaser to operate the vehicle, is the 
vendor’s servant, and the vendor is liable to the 
purchaser for injuries resulting from the careless 
and reckless running of the vehicle by the chauf¬ 
feur while testing its operation.28 

Servant of bailee. The owner of a motor vehicle 
is not liable for injuries occasioned while it is be¬ 
ing operated by the servant of a bailee.-® 

e. Prospective Purchaser 

The owner is not as a general rule liable for the 
wrongful or negligent operation of the motor vehicle by a 
prospective purchaser unless he or his agent is present 
in the car. 

The owner is not as a general rule liable for the 
negligent or wrongful operation of the motor ve¬ 
hicle by a prospective purchaser,30 since a prospec- 


V. Thomas, 137 P.2d 556, 192 Okl. 
505. 

Tex.—Younger Bros. v. Moore, Civ. 
App., 135 S.W.2d 780, error dis¬ 
missed, judgment correct—Steele 
V. Wells. Civ.App., 134 S.W.2d 377, 
error refused—Tanneberger v. 
Massey, Civ.App., 124 S,W.2d 949, 
error dismissed, judgment correct. 
Wis—Zowin v. Peoples Brewing Co., 
273 N.W. 466, 225 Wis. 120—De 
Forest Dairy Co. v. Friedrich, 232 
N.W. 543, 202 Wis. 251. 

42 C J. p 1098 note 67. 

21. Mont.—Devaney v. Lawler Cor¬ 
poration, 56 P.2d 746, 101 Mont. 
579. 

42 C J. p 1098 note 68. 

22. N.T.—Finegan v. H. C. & A. I. 
Piercy Contracting Co., 178 N.T.S. 
785, 189 AppDiv. 699. 

23. Ind—Russell v. Scharfe, 130 N. 
E 437, 76 Ind App. 191. 

42 C.J. p 1098 note 70. 

24. Ariz.—Blue Bar Taxicab, etc, 
Co. V. Hudspeth, 216 P. 246, 25 
Ariz. 287. 

42 C.J. p 1099 note 71. 

25. Ill.—^McCarthy v. Rorrison, 283 
Ill App. 129. 

42 C.J. p 1099 note 74. 

A servant may have two employ¬ 
ers at a given time under certain 
circumstances, and one owning or 
-ordinarily controlling the use of an 
automobile may become liable for in¬ 
juries caused by the negligence of 


another in charge thereof, even 
though not exclusively his servant at 
the time of the accident.—^Hutto v. 
Arbour, La.App„ 4 So. 2d 84. 
Doorman 

In action against car owner, who 
had left his automobile with hotel 
doorman with instructions for park¬ 
ing it, for injuries arising out of 
collision while doorman was driving 
car, ow-ner’s contention that hotel be- 
ramo ha’Tee of the car and therefore 
owner was not liable for bailee’s 
negligence held without merit.—Mc¬ 
Carthy V. Rorrison, 283 IlLApp. 129. 

26. N.T.—Irolla v. City of New 
York, 280 N.Y.S. 873. 155 Misc. 908. 

Tex.—^Riggs V. Gallett, Civ.App., 300 
S.W. 1S5. 

42 C.J. p 1099 note 72. 

27. Ohio.—Maynor v. Tran, 23 N.E. 
2d 328, 62 Ohio App. 27. 

Or.—Allum v. Ball. 124 P.2d 533, 168 
Or. 577. 

Tenn.—Summers v. Bond-Chadwell 
Co., 145 S.W.2d 7, 24 Tenn.App. 357. 
Crsrage employee 

(1) The owner is not liable for the 
acts of the servant of a garage 
keeper in delivering or taking away 
the car from the owner's home. 

Ga.—Simmons v. Beatty, 7 S.E.2d 
613, 61 Ga.App. 759. 

N.Y.—^Leonard! v. Bassett, 291 N.Y.S. 
947, 161 Misc. 324, 

Pa.—Solomon v. Allen, 157 A. 363, 
103 Pa.Super. 373. 

42 C.J. P 1099 note 76. 
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(2) An employee of a garage com¬ 
pany, however, may be so under the 
direction and control of the owner of 
the motor vehicle as to become his 
servant. 

Ill.—Gordon v. Peters, 39 N.E.2d 680, 
313 HI.App. 261—Onyschuk v. A. 
Vincent Sons Co.. 277 Ill.App. 414. 
Ind.—Lieber v. Messick, 173 N.E. 238, 
92 Ind.App. 264. 

N.Y.—^Leonardi v. Bassett, 291 N.T.S. 
947, 161 Misc. 324. 

28. R.I.—^Burnham v. Central Auto¬ 
mobile Exch„ 67 A. 429. 

29- Mass.—Melchionda v. American 
Locomotive Co., 118 N.E. 265, 229 
Mass. 202. 

42 C.J. p 1099 note 75. 

30- Ala.—Crus e-Crawford Mfg. Co. 
V. Rucker, 123 So. 897, 220 Ala. 101. 

Cal.—Engstrom v. Auburn Automo¬ 
bile Sales Corporation, 77 P.2d 
1059, 11 Cal.2d 64. 

Conn.—Papineau v. Hefflon, 171 A. 
509, 118 Conn. 688—Murphy v. 

Mace, 152 A. 582, 112 Conn. 684— 
Marshall v. Fenton, 142 A. 403, 107 
Conn. 728. 

Ga.—^McDaniel v. Jones, 199 S.E. 233, 
58 GaApp. 495—Harris v. White¬ 
hall Chevrolet Co., 189 S.E. 392, 
55 Ga.App. 130. 

Ill.—Mosby V. Kimball. 178 N.E. 66, 
345 Ill. 420. 

Ky,—Wayne's Adm’x v. Woods, 121 
S.W.2d 957. 275 Ky. 477. 

I La.—Mas Sony v. Truett Nash Motor 
1 Co., App., 177 So. 829—Graham v. 
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tive purchaser operating the vehicle is usually re¬ 
garded as a bailee and not an agent or servant of 
the ownerSi op one engaged in a joint enterprise 
with him.32 However, liability may be imposed 
where the owner is personally negligent, as in in¬ 


trusting the vehicle to an incompetent driver33 or 
permitting the operation of a defective vehicle.34 
Moreover, the owner may be liable where he or his 
agent is present in the car^S unless he has wholly 


American Employers’ Ins. Co. of 
Boston, Mass., App., 171 So. 471. 
Me.—Beaudoin v. "VV. F. Mahaney, 
Inc., 159 A. 567, 131 Me. 118— 
Grulf Refining Co. v. Ray Motor Co., 
152 A. 226, 129 Me. 499. 

Mich.—Saums v. Parfet, 258 N.W. 

235, 270 Mich. 165. 

Miss.—Roy v. Hammett Motors, 192 
So. 570. 187 Miss. 362. 

N.C.—Harts v. Raney Chevrolet Co., 
164 SE. 321. 202 N.C. 807. 

N.D.—State, for Benefit of Work¬ 
men's Compensation Fund v. 
Thompson. 11 N.W.2d 113, 73 N.D. 
56—Erickson v. Foley, 262 N.W. 
177, 65 N.D. 737. 

Or.—Bogart v. Cohen-Anderson Mo¬ 
tor Co., 98 P.2d 720, 164 Or, 233— 
Brown v. Fields, 83 P.2d 144, 160 
Or. 23—Kantola v. Lovell Auto Go., 
72 P.2d 61, 157 Or. 534. 

Pa.—Eachus v. Cadillac Motor Car 
Co., 18 Pa.Dist. & Co. 754, 23 Del. 
Co. 308. 

Tex.—G-athright v. Carl Markley 
Motor Co., Civ.App., 146 S.W,2d 307 
—Bertrand v. Mutual Motor Co., 
Civ.App., 38 S.W.2d 417, error re¬ 
fused. 

Wash.—Hamp v. Universal Auto Co., 
24 P2d 77, 173 Wash. 585. 

Testing car at owner’s req.uest 
Mich.—Saums v. Parfet, 258 N.W. 

235, 270 Mich. 165. 

Tex.—Gathright v. Carl Markley Mo¬ 
tor Co., Civ.App., 146 S.W.2d 307. 
Dealer using prospective purchaser’s 
car 

Where automobile dealer tempo¬ 
rarily traded automobiles with de¬ 
fendant in order to permit defendant 
to try out dealer's automobile, and 
dealer struck plaintiff while driving 
defendant's automobile on the way 
to interview a prospective purchaser, 
with intention then to drive to his 
home, dealer was not defendant’s 
agent in driving defendant’s automo¬ 
bile, so as to render defendant liable 
for dealer's negligence.—^Amento v. 
Mortensen, 37 A.2d 231, 130 Conn. 682. 
Purchase cousommated as of date 
preceding accident 
Negligence of prospective purchas¬ 
er of automobile during operation 
thereof on approval was as matter 
of law not imputable to dealer, where 
purchase was subsequently consum¬ 
mated as of date preceding accident 
and purchaser paid repair hills.— 
Hayes v. Brogan Cadillac-La Salle 
Co., 157 A. 389, 10 N.J.Misc. 11. 
SaleismaxL held to exceed authority 
Where automobile salesman, in 
violation of rules, permitted friend 
of prospect to drive automobile with¬ 


out knowledge of garage manager, 
driver was not garage owner’s agent 
or servant, and garage owner was 
not liable for driver’s negligence — 
Broadway Motors v. Bass, 67 S.W.2d 
955, 252 Ky. 628. 

Bepreseutation. as to tusurauce 
Automobile dealer’s assurance of 
prospective purchaser of car that it 
was insured did not affect question 
of such prospect’s agency for dealer 
in driving car or right of bicyclist, 
injured in collision therewith, to re¬ 
cover damages from driver.—Saums 
V. Parfet, 258 N.W. 235, 270 Mich. 
l-6'5. 

31. Ala.—Cruse-Crawford Mfg. Co. 
V. Rucker, 123 So. 897, 220 Ala. 
101 . 

Ga—^Harris v. Whitehall Chevrolet 
Co., 189 S.E. 392, 55 Ga App. 130. 
Ky.—^Wayne’s Adm’x v. Woods, 121 
S.W.2d 957, 275 Ky. 477. 

La.—Graham v. American Employers* 
Ins. Co., of Boston, Mass., App., 
171 So. 471 

Me.—Gulf Refining Co. v. Ray Motor 
Co„ 152 A. 226, 129 Me. 499. 

Miss—Roy V. Ha,mmett Motors, 192 
So. 570, 187 Miss. 362. 

Or.—Bogart v. Cohen-Anderson Mo¬ 
tor Co., 98 P.2d 720, 164 Or. 233— 
Brown v. Fields, 83 P.2d 144, 160 
Or. 23—^Kantola v. Lovell Auto 
Co., 72 P.2d 61, 157 Or. 534. 

Tex—Gathright v. Carl Markley Mo¬ 
tor Co., Civ.App., 146 SW.2d 307— 
Bertrand v. Mutual Motor Co., Civ. 
App., 38 S.W.2d 417, error refused. 
Wash.—Hamp v. Universal Auto Co., 
24 P,2d 77, 173 Wash. 585. 
Owner’s liability for acts of bailee 
generally see infra § 439. 

32. Ky.—Wayne’s Adm'x v. Woods, 
121 S.W.2d 957, 275 Ky. 477. 

N.Y.—Levin v. Dunlop, 275 N.T.S. 
894, 243 App.Div. 549. 

33. Ga.—McDaniel v. Jones, 199 S. 
E. 233, 58 GaApp. 495. 

La.—Serpas v. Collard Motors, App., 
178 So. 261. 

Miss.—Roy v. Hammett Motors, 192 
So. 570, 187 Miss 362. 

Mont.—Kelly v. Lowney & Williams, 
126 P.2d 486. 113 Mont. 385. it 
Or.—Brown v. Fields, 83 P.2d 144, 
160 Or. 23. 

Owner’s liability for intrusting ve¬ 
hicle to incompetent driver gen¬ 
erally see supra § 431. 

Duty to luvestigrate 

With respect to automobile dealer’s 
duty to determine whether prospec¬ 
tive purchaser, who is permitted to 
test out automobile, is competent to 
1 drive, either operator's license or 
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chauffeur’s license belonging to pros¬ 
pective purchaser is prima facie evi¬ 
dence of prospective purchaser's 
competency, and dealer, in absence 
of knowledge to contrary, may rely 
on license of prospective purchaser 
as evidence of his competency to 
drive.—Brown v. Fields, supra. 
Accidental operation of car 

In order to hold automobile sales¬ 
man and employer liable for damage 
done to third person when automo¬ 
bile was put in motion while under 
the control only of inexperienced 
driver whom salesman had permit¬ 
ted to sit behind steering wheel, it 
was sufficient to show that sales¬ 
man knew, or in the exercise of rea¬ 
sonable care should have known, that 
inexperienced driver might accident¬ 
ally start the automobile and it was 
not necessary to show that salesman 
knew, or should have known, that 
the driver intended to drive the au¬ 
tomobile.—Kelly V. Lowney & Wil¬ 
liams, 126 P.2d 486, 113 Mont. 385. 

34. Ark.—West v. Wall, 88 S.W.2d 
63, 191 Ark. 856. 

Or.—Bogart v. Cohen-Anderson Mo¬ 
tor Co., 98 P.2d 720, 164 Or. 233. 
Owner’s liability for permitting op¬ 
eration of defective vehicle gener¬ 
ally see supra § 430. 

Dealer Is not insurer against de¬ 
fective condition of automobile, put 
into prospective purchaser's hands 
by such dealer, but must use ordi¬ 
nary care to see that it is in reason¬ 
ably safe condition to use on public 
highways.—Bogart v. Cohen-Ander¬ 
son Motor Co., supra. 

35. Conn.—^Archambault v. Holmes, 
4 A.2d 420, 125 Conn. 167. 

HI.—Oox-pus Juris quoted in Cook v 
Connelly Chevrolet Co., 261 Ill.App 
242, 244. 

Ky.—^Wilhelmi v. Berns, 119 S.W.2d 
625, 274 Ky. 618. 

La.—Smith v. Howard Crumley & 
Co., App., 171 So. 188. 

Me.—Corpus Juris cited in Beaudoin 
V. W. F. Mahaney, Inc., 159 A. 567, 
570, 131 Me. 118. 

Miss.—Roy v. Hammett Motors, 192 
So 570, 187 Miss. 362. 

Ohio.—Dahnke v. Meggitt, 26 N.E.2d 
223, 63 Ohio App. 252. 

Okl.—Downtown Chevrolet Co. v. 

Braune, 72 P.2d 842, 181 Okl. 134. 
42 C.J. p 1097 note 58. 

Seller’s instructor present 

Negligence of inexperienced auto¬ 
mobile driver injuring pedestrian 
was imputed to seller furnishing in¬ 
structor.—Opecello V. Meads, 135 A. 
488, 152 Md. 29, 50 A.L.R. 1385. 
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surrendered the operation and control of the car to 
the prospective purchaser.36 

f. Sale of Motor Vehicle 

The transfer of the possession of a motor vehicle as 
an incident to its sale does not create an agency or 
master-servant relationship even though the seller re¬ 
tains an interest in the title as security. 

The transfer of the possession of a motor vehicle 
as an incident to its sale does not create an agency 
or master-servant relationships? even though the 
seller retains an interest in the title as security for 
the payment of the purchase price.38 Thus, the 
mere fact that the seller of an automobile which the 
buyer purchases to be used as a taxicab retains title 
until the price is paid, with the right to retake pos 
session on default, does not establish the relation of 
employer and employee, so as to render the seller 
liable for the buyer’s negligence while operating 
it.39 


§ 437. - Scope of Employment and Busi¬ 

ness or Purpose of Owner 

a. In general 

b. What constitutes scope of employment 

c. Acts for benefit of servant or third 

person 

d. Deviation or departure from scope of 

employment 

a. In G-eneral 

In order to impose liability on the owner of a motor 
vehicle, under the doctrine of respondeat superior, for 
the acts of the driver, the driver must be acting within 
the scope of his employment and on the owner's business. 

In order to impose liability on the owner for the 
act of the driver of his motor vehicle under the law 
of master and servant the driver must be acting 
within the scope of his emplojunent,^® and the use 
of the vehicle must be in the service of the owner 


36. Conn.—^Archambault v. Holmes, 
4 A.2d 420, 125 Conn. 167. 

Machinist 

Where a dealer merely furnishes a 
machinist to observe the mechanical 
operation of the car, and to make 
adjustments, and not to instruct the 
purchaser, the latter, in operating 
the car without any control there¬ 
over by the dealer, is not the agent 
or servant of the dealer, and the 
dealer is not responsible for his 
negligence in handling the car.— 
Keck V. Jones, 155 P. 950, 97 Kan. 
470. 

37. Mich.—Tams v. Eding, 264 N.W, 
375. 274 Mich. 288. 

Use of seller’s license plates 

(1) A transaction resulting in au¬ 
tomobile purchaser's use of dealer’s 
registration plates should be given 
innocent construction, instead of one 
involving violation of law, if pos¬ 
sible, in action against dealer for in¬ 
juries to one struck by automobile 
bearing such plates while being driv¬ 
en by purchaser.—Morgan v. Heinel 
Motors, 197 A. 920, 329 Pa. 360. 

(2) Where conditional sale of au¬ 
tomobile was not reported and seller 
permitted buyer to use dealer’s li¬ 
cense tag, but buyer had never been 
employed by seller and at time of 
accident was driving automobile on 
his own business, seller was not lia¬ 
ble to person inj'ured in accident.— 
Callis v. Capitol Chevrolet, 171 S.W. 
2d 828, 26 Tenn.App. 309. 

38. Ala—Peoples v. Seaman, 31 So. 
2d 88, 249 Ala. 284. 

Hass.—Sanders v. Worcester Lunch 
Car & Carriage Mfg. Co., 172 N.E. 
70, 272 Mass. 180. 

Mich.—Croff v. De Vries, 234 N.W. 

118, 253 Mich. 180. 

Moiit.—Coombes v. Letcher, 66 P.2d 
769, 104 Mont. 371. 


I W.Va.—Malcolm v. American Serv- 
I ice Co., 191 S.B. 527, 118 W.Va. 637. 

39. Ind.—Coonse v- Bechold, 125 N. 
E. 416, 71 IndApp. 663. 

Fer cent of receipts 

If there is nothing but a contract 
of lease and conditional sale of auto¬ 
mobile whereby one is to be paid a 
per cent of receipts until he receives 
a certain amount and he has oio right 
to control its operation and does not 
so represent to public, relation of 
master and servant does not exist 
and operation is not a joint adven¬ 
ture.—Peoples V. Seamon, 31 So.2d 
88, 249 Ala. 284. 

40. U.S.—Montgomery v. Hutchins, 
C.C.A.Cal.. 118 F.2d 661—Depart¬ 
ment of Water and Power of City 
of Los Angeles v. Anderson, 95 P. 
2d 577, certiorari denied 59 S.Ct. 
69, 305 U.S. 607, S3 L.Ed. 386—Cor¬ 
pus Juris cited in Angco v. Stand¬ 
ard Oil Co. of California, C.C,A. 
Hawaii, 66 F.2d 929, 930—Corpus 
Juris cited in Woody v. Utah Pow¬ 
er & Light Co., CC.A.Utah, 54 P. 
2d 220. 222. 

Cal.—Casselman v. Hartford Acci¬ 
dent & Indemnity Co., 98 P.2d 539, 
36 Cal.App 2d 700. 

Ga.—Nichols v. G. L. Hight Motor 
Co., 10 S,E.2d 439. 63 Ga.App. 155. 
Ill.—Nelson v. Stutz Chicago Factory 
Branch, 173 N.E. 394, 341 Ill. 387. 
Ky.—^^Vilson v. Deegan’s Adm’r, 139 
S.W.2d 58, 282 Ky. 547—Corpus 
Juris OLUoted in Packard-Louisville 
Motor Co. V. O’Neal, 58 S.W.2d 630, 
631, 248 Ky. 438—^Bowen v. Gradi- 
son Const. Co., 6 S.W.2d 481, 224 
Ky. 427. 

La.—Maas v. Harvey, 8 So.2d 683, 
200 La. 736—Oliphant v. Town of 
Lake Providence, 192 So. 95, 193 
La. 675. answers to certified ques¬ 
tions conformed to. App., 193 So 
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516—James v. J. S. Williams & 
Son, 150 So. 9. 177 La. 1033—Futch 
V. W. Horace Williams Co., App, 
26 So.2d 776, rehearing refused 27 
So 2d 184—Hutto V. Arbour, App., 

4 So.2d 84—Haeuser v. -«Etna Cas¬ 
ualty & Surety Co., App, 1S5 So. 
493, set aside on other grounds 187 
So. 684—Roy v. Houlihan, App., 182 
So. 333—Middleton v. Humble, 
App., 154 So. 400. 

Mass.—^Vallavanti v. Armour & Co., 
157 N.E. 527. 260 Mass. 417. 

Mich.—Gray v. Sawatzki, 261 N.W. 
276, 272 Mich. 140—Hooks v. West¬ 
ern & Southern Life Ins. Co., 256 
N.W. 469, 268 Mich. 421. 

Mont.—^Wilcox V. Smith, 62 P.2d 237, 
103 Mont. 183—Monaghan v. Stand¬ 
ard Motor Co.. 29 P.2d 378. 96 

Mont. 165. 

N.H.—Hutchins v. John Hancock 
Mut. Life Ins. Co., 192 A. 498, 89 
N.H. 79. 

N.]M.—Miller v. Hoefgen, 183 P.2d 
850, 51 N.M. 319. 

N.T.—Marconi v. Becci, 228 N Y.S. 
485, 132 Misc. 222, 223 App.Div. 
S5S. affirmed 168 N.E. 430, 251 N. 
T. 567. 

N.C.—Harris v. Carter, 41 S.E 2d 
764, 227 N.C. 262—Riddle v. Whis- 
nant, 16 S.E.2d 698. 220 N.C. 131— 
Robinson v. Standard Transp Co., 
199 S.E. 725, 214 N.C. 489—Terry 
V. Montgomery-Ward Co., 186 S. 
E. 242, 210 N.C. 351—^Peters v. 
Great Atlantic & Pacific Tea Co., 
138 S.E. 595, 194 N.C. 172. 

Ohio.—House v. Stark Iron & Metal 
Co., App., 34 N.E.2d 592, rehearing 
denied 46 N.E.2d 419. 

Okl.—^IVIodern Motors v. Elkins, 113 
P.2d 969, 189 Okl. 134—Retail Mer¬ 
chants Ass’n and Associated Retail 
Credit Men of Tulsa v. Peterman, 
99 P2d 130, 186 Okl. 560—Retail 
Merchants Ass’n and Associated 
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or while about the owner’s business.The owner 
is not liable where his employee is acting outside 
the scope of his employment in the operation of the 
vehicle even though it is being used on the owner’s 
business.'^^ Liability will not, in the absence of 
statute or personal negligence on his part, be im¬ 
posed on the owner merely by the fact that his 
servant is driving the vehicle at the time of the ac¬ 
cident,^ 3 v^ith the owner’s knowledge and consent,^^ 
or that the negligence of his chauffeur occurs dur¬ 


ing the period of employment,since, as discussed 
supra § 428, a motor vehicle is not such a danger¬ 
ous instrumentality that liability may be imposed on 
the owner for injuries flowing from its use inde¬ 
pendently of the doctrine of respondeat superior. 

Ratification. While, as in the case of other in¬ 
juries by a servant, the owner of a motor vehicle 
may become liable by ratification of the wrongful 
act of the driver of his vehicle,^^ such ratification 


Retail Credit Men of Tulsa v. Pe¬ 
terman, 99 P.2d 130, 1S6 Okl. 560— 
Downtown Chevrolet Co. v. Braune, 
72 P.2d S42, 181 Okl. 134—Drake 
V. Specht, 53 P.2d 235, 175 Okl. 
414—Heard v. McDonald, 43 P.2d 
1026, 172 Okl 180—Crowe v. Pe¬ 
ters. 43 P.2d 93, 171 Okl. 433—De 
Camp V. Comerford, 272 P. 475, 134 
Okl. 145. 

Pa—Hahn v. Anderson, 192 A. 489, 
326 Pa. 463—Double v. Myers, 157 
A. 610, 305 Pa. 266. 

R.I.—Callahan v. Weybosset Pure 
Food Market, 133 A. 442, 47 R.I. 
361. 

Tenn.—East Tennessee & Western 
North Carolina Motor Transp. Co. 
V. Brooks, 121 S W.2d 559. 173 

Tenn 542—Bright v, Neal. 73 S.W, 
2d 686, 168 Tenn. 11. 

Tex—Thames v. Culv/ell Packing 
Co, Civ.App., 114 S.W.2d 664—Mc- 
Neal V. Home Ins. Co., Civ.App., 
112 S.W 2d 339—Reynolds v. Tex¬ 
as Iron Works Sales Corporation, 
Civ.App., 72 S.W.2d 299, error dis¬ 
missed—Brown v, Calhoun, Civ. 
App., 22 S.W.2d 757. 

Va.—Kavanaugh v. Wheeling, 7 S.E. 

2d 125, 175 Va. 105. 

42 C.J. p 1099 note 7S. 

Nature of extiploymeiit at time of 
accident rather than several prior 
employments would determine lia¬ 
bility of owner.—Ochoa v. Winerich 
Motor Sales Co., 94 S W.2d 416, 127 
Tex. 542j mandate conformed to. Civ. 
App, 98 S.W.2d 235 

41. U S.—Dealer's Transport Co. v. 
Reese, 138 P.2d 638, certiorari de¬ 
nied 64 S.Ct. 939, 321 U.S. 798, 88 
L.Ed 1086—Montgomery v. Hutch¬ 
ins, C.C.A.Cal., 118 P.2d 661—De¬ 
partment of Water and Power of 
City of Los Angeles v. Anderson, 
C.C.A.Nev., 95 P.2d 577, certiorari 
denied 59 S Ct. 67, 305 US. 607, 
83 L.Ed. 386—'Corpus Juris cited 
In Angco v. Standard Oil Co. of 
California, C.C.A.Hawaii, 66 F.2d 
929, 930—Corpus Juris cited in 

Woody V. Utah Power & Light Co., 
C.C.A.Utah, 64 F.2a 220. 222. 

Ark.—^Hunter v. First State Bank of 
Morrilton, 28 S.W.2d 712, 181 Ark. 
907. 

Cal.—Casselman v. Hartford Acci¬ 
dent & Indemnity Co., 98 P.2d 639, 
36 Cal.App.2d 700. 


G-a.—^Nichols v. G. L. Hight Motor 
Co., 10 S.E 2d 439, 63 Ga.App. 155 
—Samples v. Shaw, 170 S.E. 389, 
47 Ga.App. 337. 

Ky.—Wilson v. Deegan’s Adm’r, 13 9 
S.W.2d 58, 282 Ky. 547-^orpus 

Juris quoted in Packard-Louisville 
Motor Co. V. O’Neal, 58 S.W.2d 630, 
631. 248 Ky 438. 

La—Oliphant v. Town of Lake Prov¬ 
idence, 192 So. 95, 193 La. 675, an¬ 
swers to certified questions con¬ 
formed to, App., 193 So. 516— 
James v. J. S. Williams & Son, 150 
So. 9, 177 La. 1033—Cali v. Clover- 
land Dairy Products Co., App , 21 
So 2d 166—Boyce v. Greer, App., 
16 So.2d 404—Hutto v. Arbour, 
App., 4 So.2d 84—Griffin v. Motor 
Transit Co., 127 So. 438, 13 La.App. 
151. 

Mich.—Hooks v. Western & Southern 
Life Ins. Co., 256 N.W. 469, 268 
Mich. 421. 

Miss.—Vicksburg Gas Co. v. Fergu¬ 
son. 106 So. 258, 140 Miss. 543. 

Mo.—Byrnes v. Poplar Bluff Print¬ 
ing Co., 74 S.W.2d 20—Dennis v. 
Creek, App., 211 S.W.2d 50—Sweat 
V. Brozman, App., 198 S.W.2d 531. 

Mont.—^Wilcox V. Smith, 62 P.2d 237, 
103 Mont. 182. 

Neb.—Shaffer v. Thull, 25 N.W.2d 
755, 147 Neb. 947—Philleo v. Hef- 
nider, 2 N.W.2d 31, 140 Neb 808. 

N.M,—Miller v. Hoefgen, 183 P.2d 
850, 51 N.M. 319. 

N.Y.—Irolla v. City of New York, 
280 N.Y.S. 873, 155 Misc. 908. 

Ohio.—House v. Stark Iron & Metal 
Co., App., 34 N.E.2d 592, rehear¬ 
ing denied 46 N.E.2d 419. 

Okl.—Modern Motors v Elkins, 113 
P.2d 969, 189 Okl. 134—Drake v. 
Specht, 53 P.2d 235, 175 Okl. 414. 

Pa.—Double v. Myers, 157 A. 610, 
305 Pa. 266—Lang v. Kessler, 17 
Pa.Dist, & Co 447. 

RI.—Russell V. Cavaca, 137 A. 778. 

Tenn.—^East Tennessee & Western 
North Carolina Transp. Co. v. 
Brooks, 121 S.W.2d 559, 173 Tenn. 
542—Bright v. Neal, 73 S.W.2d 686, 
168 Tenn. 11—Curtis v. Kyte. 106 
S.W.2d 234, 21 Tenn App. 115— 

Phillips-Buttorff Mfg. Co. “v. Mc- 
Alexander, 15 Tenn App. 618. 

Tex.—Reynolds v. Texas Iron Works 
Sales Corporation, Civ.App., 72 S. 

1 W.2d 29.9, error dismissed—Guitar 
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V. Wheeler, Civ.App., 36 S.W.^d 
325, error dismissed. 

42 C.J. p 1100 note 79. 

Insurance 

In action for death of deceased 
when struck by truck operated by an 
employee on mission not connected 
with employer's business, liability 
would not be imposed on owner 
merely because he was operating a 
truck line under a permit from the 
slate and was secured against loss. 
—Carter Truck Line v. Gibson, 115 S. 
W.2d 270, 195 Ark. 994. 

42. La.—Hunt v, Chisholm, App, 
183 So. 132 

Miss —Shell Petroleum Corporation 
V. Kennedy, 141 So. 335. 167 Miss 
305. 

R.I.—^Haining v Turner Centre Sys¬ 
tem, 149 A 376, 50 R.I. 481. 

Wis.—Berantsen v. Rentier & 
Dorsch, 210 N.W. 708, 191 Wis. 275. 

43. Ark.—Hunter v. First State 
Bank of Morrilton, 28 S.W.2d 712, 
181 Ark. 907. 

La.—James v. J. S. Williams & Son, 
150 So. 9, 177 La. 1033—^Roy v. 
Houlihan, App, 182 So. 333. 

Tenn.—East Tennessee & Western 
North Carolina Motor Transp. Co. 
V. Brooks, 121 S.W.2d 559, 173 
Tenn. 542—Phillips-Buttorff Mfg. 
Co. V. McAlexander, 15 Tenn.App. 
€18. 

Tex—Guitar v. Wheeler, Civ.App., 
36 S.W.2d 326, error dismissed. 

42 C.J. p 1101 note 83. 

Owner’s liability for personal neg¬ 
ligence generally see supra § 429. 
Statutory liability generally see in¬ 
fra § 442. 

44 . D C.—Balinovic v. Evening Star 
Newspaper Co., 113 P.2d 605, 72 
App.D.C. 176, certiorari denied 61 
■S.Ct. 42, 311 U.S. 85 L.Ed. 434. 

La—Scott V. McCrocklin, App., 29 
So.2d 619—Futch v. W. Horace 
Williams Co., App., 26 So.2d 776. 
rehearing refused 27 So.2d 184. 
Tenn.—Curtis v. Kyte, 106 S.W.2d 
234, 21 Tenn-App. 115. 

42 C.J. p 1101 note 80. 

45 . Va.—^Kavanaugh v. Wheeling, 7 
iS.E.2d 12i5, 175 Va. 105. 

42 C.J. p 1101 note 84. 

46 . Ill.—Bartlett v. Sullivan, 241 Ill. 
App. 410. 

42 C.J. p 1102 note 9.8. 
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does not ensue from the mere fact that the owner 
retains him in his employiT or from a mere promise 
to repair the damages ;18 nor can the efforts of the 
owner to relieve the person injured be made the 
basis of a legal liability unless by agreement or ad¬ 
mission.^® 

b. What Constitutes Scope of Employment 

Whether in a given case the driver of a motor vehicie 
is acting within the scope of his employment must be 
determined on a consideration of all of the attendant 
facts and circumstances. 


No hard and fast rule can be formulated by which 
it can be determined whether in a given case the 
driver of a motor vehicle is acting within the scope 
of his employment; the question must be deter¬ 
mined on a consideration of the attending facts and 
circumstances and the presumptions and inferences 
therefroni.oO As a general rule, a servant or agent 
is not within the scope of his employment in operat¬ 
ing his employer's car unless employed to do so^l 
and authorized to use the car;®^ the operation of 


BatificaitioxL immatezlal if enterprise 
autliorized 

Conn.—^Ackerson v. Erwin M. Jen- 
nmiTs Co., 140 A. 760, 107 Conn. 
393, 5'6 A.L..R. 1127. 

Acceptance of groods 

(1) Owner a-cceptinff receipts Is¬ 
sued for goods delivered by driver of 
truck without question thereby rati¬ 
fied delivery of goods and warranted 
recovery against him for death of pe¬ 
destrian struck by truck while re¬ 
turning from deliv-ering goods — 
Pratt V. Duck. 191 iS.'VV.2d 662, 28 
Tenn.App. 602. 

(2) Defendant, by accepting goods 
gathered by third person for one 
whom defendant had employed to do 
it, without knowledge that third 
person had caused injury when gath¬ 
ering goods, did not ratify third 
person's act so as to make it liable 
for his negligence; fact that defend¬ 
ant’s manager, in answer to question, 
was informed that third person was 
going to get goods for one employed 
by defendant to do so, and that man¬ 
ager made no reply, did not show ac¬ 
knowledgment that third person for 
such purpose was defendant's em¬ 
ployee and make defendant liable for 
his negligence.—Jones v. Mutual 
Creamery Co., 17 P.2d 256, 81 Utah 
223, 85 A.L.R. 908, 

Signing compensation claim 

Owner by signing industrial acci¬ 
dent commission benefits claim filed 
by employee and therein affirming 
statement of truck driver that driver 
was acting in owner's business at 
time accident occurred did not there¬ 
by ratify the claim that driver was 
acting in employer's business, where 
defendant was ignorant at the time 
that the driver instead of acting in 
employer’s business had gone off on a 
trip for his own benefit.—Summer¬ 
ville V. Gillespie, 179 P.2d 719, 181 
Or. 144. 

47. Ga. — Reddy-Waldhauer-MafCett 
Co. V. Spivey, 185 S.E. 14'7, 53 Ga. 
App. 117. 

Tenn.—^Woody v. Ball, 5 Tenn.App. 
300. 

42 C.J. p 1102 note 99. 

48. La.—Tinker v. Hirst, 110 So. 
324, 162 La. 209. 

42 C.J. p 1102 note 1. 


49. Pa.—Scheel v. Shaw, 97 A. 685, 
253 Pa. 451. 

50. Iowa.—^Alcock v. Kearney, 288 N. 
W. 785, 227 Iowa 650. 

Ky.—^Dr.Pepper Bottling Co. of Ken¬ 
tucky V. Hazehp, 144 S.W.2d 798, 
284 Ky. 333. 

Mo.—Chiles v. Metropolitan Life Ins. 

Co.. 91 S.W.2d 164, 230 Mo.App. 350. 
N.J.—^^rVallace v. A. R. Ferine Co., 
172 A. 490, 113 X.J.Law 20. 

42 C.J. p 1102 notes 3, 4. 

Compliance with statutes 

In determining whether trucks 
were being operated by owner’s 
agents or servants within scope of 
their duties, whether owner of trucks 
had complied with statutes regulat¬ 
ing hauling was immaterial.—Craig 
V. Clearwater Mfg. Co., 200 SE. 765, 
189 S.C. 176. 

Dealer’s license plates 

(1) In determining whether auto¬ 
mobile was being driven by automo¬ 
bile dealer’s salesman in scope of his 
employment, it was significant that 
automobile was at time of accident 
carrying dealer's license plates is¬ 
sued to dealer, which was unlawful 
unless automobile was being used at 
the time in dealer's business.—Wa¬ 
ters V, Hays, Mo.App., 130 S.W.2d 
220 . 

(2) The use of dealers’ license 
plates on automobile while dealers' 
employee was permissively operat¬ 
ing the automobile on his own busi¬ 
ness or pleasure, when, under stat¬ 
ute, that use was permissible only 
if the automobile was being operated 
for sale or demonstration, did not ip¬ 
so facto define the purpose of em¬ 
ployee’s trip.—Jenkins v. Spitler, 199 
S.E. 368, 120 W.Va. 514. 

Effect of statute 

Statute requiring operator of mo¬ 
tor vehicle in case of accident to 
stop and give his name and address 
on request, being penal, does not have 
the effect of enlarging the scope of 
the employment of such operator 
within the rule respecting the liabili¬ 
ty of the master for the torts of his 
servant.—Georgia Power Co. v. Shipp, 
24 S.E 2d 764, 196 Ga. 446, conformed 
to 25 S.E 2d 524, 69 Ga.App. 356. 
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Acts held within scope of employ¬ 
ment 

Ala.—Luquire Funeral Homes Ins. 
Co. V. Turner, 178 So. 536, 235 Ala. 
305. 

Ohio.—Standard Motor Salas Co. v. 

Miller, 154 X.E. 55, 30 Ohio App. 7- 
Tenn.—Elkin Motor Co. v. Ragland, 

6 Tenn.App. 166. 

Wash.—Poundstcne v. Whitney, 65 
P.2d 1261, ISO Wash. 491. 

42 C.J. p 1102 note 4 [a]. 

Acts held not witliln scope of em- 
ployment 

U.S —Levine v. Shell Eastern Pe¬ 
troleum Products, C C A.X.T., 73 P. 
2d 292, certiorari denied 55 S.Ct. 
545, 294 r.S. 719, 79 L Ed. 12i51. 
Wis.—Berantsen v. Reutler & Dorsch, 
210 X.W 70S, 191 Wis. 275. 

42 C.J. p 1102 note 4 [b], [c]. 

51. Wis.—Berantsen v. Reutler & 
Dorsch, 210 N.W. 708, 191 Wis. 275. 

42 C.J. p 1103 note 13. 

52. Ala.—^Daniel v. Jones, 200 So. 
'551, 240 Ala. 545, followed in Daniel 
V. Carter, 200 So. 554, 240 Ala. 549 
and Daniel v. Matthews, 200 So. 
554, 240 Ala. 549. 

Cal.—McCammon v. Edmunds, 299 P. 

551, 114 Cal.App. 36. 

R.I.—^Haining v. Turner Centre Sys¬ 
tem, 149 A. 376. 50 R.I. 481—^Rus¬ 
sell V. Cavaca, 137 A. 778. 

Wis.—Berantsen v. Reutler & Dorsch, 
210 X.W. 70S, 191 Wis. 276. 

42 C.J. p 1103 note 13. 

Knowledge and consent 

(1) In order to impose Lability on 
the owner, the servant's use of the 
vehicle must be with the owner’s 
knowledge and consent. 

Fla.—Ford Motor Co. v. Floyd, 188 
So. 601. 137 Fla 301. 

Ill.—^Xelson V. Stutz Chicago Factory 
Branch, 173 N.E. 394, 341 Ill. 3S7. 
Mich.—Sheathelm v. Consumers Pow¬ 
er Co., 273 N.W. 410, 280 Mich. 106. 
Neb.—Shaffer v. Thull, 25 N.W.2d 
755, 147 Neb. 947—^Witthauer v. 
Faxton-Mitchell Co., 19 N.W.2d 865, 
146 Neb. 436—Philleo v. Hefnider, 
2 N.W.2d 31, 140 Neb. 808. 

N.M.—Miller v. Hoefgen, 183 P.2d 
850, '51 N.M. 319. 

(2) Generally, when an employee 
uses a motor vehicle without the 
owner’s consent, the owner is not 
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the motor vehicle must be within the general type 
of service for which the employee is eiigaged.^^ 
and it has been held that one employed as a helper 
or assistant to the driver is not acting within the 
scope of his employment w^hen he operates the ve- 
hicle Where the employee has regular hours of 
work, his operation of the car substantially outside 
those hours, as on Sunday, ordinarily is not within 
the scope of his employmeiit.®^ On the other hand 


the driver may be acting within the scope of his em¬ 
ployment although he has no specific instructions to 
do the particular act involved,56 or to make the par¬ 
ticular trip involved,®'^ or although he has deviated 
from his instructions ;58 the act need not have been 
necessary to the performance of the employee’s du¬ 
ties,59 and it need not have been expressly author¬ 
ized by the owner^o or known to him,6i and it may 
even have been disapproved®^ or forbidden.®^ 


liable for negrligent conduct of the 
driver, unless the veMclc is beins 
used in the owner’s business.—^Wad¬ 
dell V. Langrlois, LaApp., 158 So 665, 
followed in Davis v. Langlois, 158 
So. 672, Waddell v Istrouma Water 
Co., 15S So. 672 and Davis v. Istrou¬ 
ma Water Co, 158 So. G72. 

ITse in violation of enpress in¬ 
structions is not within scope of em¬ 
ployment 

U.'S.—Edwards v. Gisi, D.C.Neb., 45 
F.Supp. 17. 

Ga—McEiitire v. King, 2 S.E.2d 195, 
59 Ga.App. 865. 

N.J.—Fox v. Minahan, 174 A. 621, 
114 N.J.Daw 53. 

N.T.—Krisa v. 'Spragg, 44 N.T.S.2d 
746, 266 App.Div. 1016, affirmed 66 
]Sr,E.2d T40, 293 NT. 737 
Wis.—Kowalsky v, Whipkey, 2 N.W, 
2d 704, 240 Wis. 59. 

42 C.J. p 1103 note 14. 

Apparent authority 

Person injured by automobile does 
not rely on driver’s apparent author¬ 
ity, and cannot recover against em¬ 
ployer not actually authorizing oper¬ 
ation of automobile—Piedmont Op¬ 
erating Co. V. Cummings, 149 S.E. 
814, 40 GaApp. 397. 

Emergency 

Under exceptional circumstances, 
when something in general nature of 
emergency exists, employee in charge 
of owner’s business may have im¬ 
plied authority to drive employer’s 
automobile, although employee has 
ordinarily no authority to do so.— 
Radocc’ia v. Goodrich Oil Co., 6 A.2d 
746, 63 R.I. 58. 

Authority to take different vehicle 

(1) The facts that a servant was 
authorized to use one automobile, and 
used another instead, have been held 
not to render the use of such other 
outside the scope of his employment. 
Ky.—^Hunt v. Whitlock's Adm’r, 82 S. 

W.2d 3'64, 259 Ky. 286. 

S.C.—^Wilson V. South. Carolina Pow¬ 
er Co., 165 S.E. 18'6, 166 S.C. 469. 

(2) Where, however, employee, di¬ 
rected by owner to take automobile, 
found automobile locked and look 
truck instead, such taking was not 
a reasonable act within the scope of 
the agency.—^AUum v. Ball, 124 P.2d 
533, 168 Or. 677. 

B3. Mass —'Stone v. Commonwealth 


Coal Co.. l'o6 N.E. 737, 259 Mass. 
360. 

R.I.—Plaining v. Turner Centre Sys¬ 
tem, 149 A. 37C, 50 R.I. 481. 

54. U.S.—Edwards v. Gisi, D.C.Neb., 
45 F.Supp 17. 

Neb.—Rose v. Gisi, 298 N.W. 333, 139 
Neb. 693. 

N.T.—Rosenbluth v. Concourse Van 
Co., 229 NTS. 609, 3 32 Misc. 647- 
R 1.—Haining v. Turner Centre Sys¬ 
tem, 149 A 376, SO R.I. 481 
42 C.J. p 1103 note 13 [a]. 

No license to operate vehicle 
R.I —Haming v. Turner Centre Sys¬ 
tem, supra. 

55. Ark.—Hunter v. First State 
Bank of Morrilton. 28 S W.2d 712. 
181 Ark. 907—Fooks v. Williams, 
168 SW.2d 193, 205 Ark 119 

Cal—McCammon v. Edmunds, 209 P- 
551, 114 CalApp. 36. 

Fla—Ford Motor Co. v. Floyd, 188 
So. 601, 137 Fla. 301. 

Idaho.—Magee v. Hargrove Motor 
Co., 296 P. 774, 50 Idaho 442. 

La.—^Putch V W. Horace Williams 
Co., App., 26 So.2d 776, rehearing 
refused 27 So.2d 184—Briley v. 
Natchitoches Motor Co., App, 174 
So. 394. 

N.C.—Grier v. Grier, 135 S.E. 85.2, 
192 N.C. 760. 

Tenn.—Silver Fleet Motor Express 

V. Bilbrey, 120 S.W.2d 997, '22 Tenn. 
App. 244—Phillips-Buttorff Mfg. 
Co. v. McAlexander, 15 Tenn.App. 
618—Gemmell Bros Co. v. Dur¬ 
ham, 11 Tenn.App. 97. 

Tex —Morgan v. Luna, Civ.App , 114 
■S.W.2d 279—^Reynolds v. Texas 

Iron Works Sales Corporation, Civ. 
App, 72 S.W.2d 299j error dis¬ 
missed. 

Noon hour 

Accident during noon hour was not 
so disconnected from truck driver’s 
authorized period of employment as 
to be outside the scope of his em¬ 
ployment.—^Hickson v. W. W. Walker 
Co., 149 A. 400, 110 Conn. 604, 68 A. 
L.B. 1044. 

Mission for owner 

An automobile owner was not lia¬ 
ble for negligence of his employee in 
driving automobile after working 
hours, unless employee was on a 
mission for owner or was performing 
the duties of employment.—Hunt v. 
Chisholm, La.App., 183 So. 132. 
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56. Mo.—'Winfrey v. Lazarus, 128 S 

W. 276, 148 Mo.App. 388. 

Tex.—^Wnght v. Maddox, Civ.App., 
288 S.W. 660. 

57. La.—^Matheny v. tJ. S. Fidelity & 
Guaranty Co., App., 181 So. 647. 

Mo.—Winfrey v. Lazarus, 128 S.W. 

276. 148 Mo.App. 3SS. 

Tex.—^Wright v Maddox. Civ.App., 
288 S.W. 560. 

Roving commission 

Where employee intrusted with ve¬ 
hicle to use at his discretion in em¬ 
ployer's business injures another, in¬ 
jured person need prove only that 
employee was negligent and acting 
within general scope of employment 
to recover from employer.—Reed v. 
Parra, 264 P. 757, 203 Cal. 430. 

58. Cal.—^Wagnitz v. Scharetg, 265 
J> 318, 89 CalApp. 611. 

42 C.J p 1103 note 7. 

59. Mo.—^Winfrey v. Lazarus, 128 S. 
W. '276, 148 Mo.App. 388. 

SO. U.S.—Montgomery v. Hutchins, 
CC.A.iCal., 118 F.2d 6'61—Depart¬ 
ment of Water and Power of City 
of Los Angeles v. Anderson, C.C.A. 
Nev., 95 F.2d 677, certiorari denied 
59 S.Ct. 67, 305 U.S. 607, 83 L.Ed. 
3S6. 

Mich.—Breger v. Feigenson Bros. Co., 
249 N.W. 493, 264 Mich. 37. 

42 C.J. p 1103 note 9. 

Implied powers 

Employees of person engaged In 
business of selling and servicing of 
automobiles had authority to do all 
things necessary to carry out the ob¬ 
jects of such business.—Morris v. 
Thomas, La.App., 188 So. 166. 

61. U.S.—Montgomery v. Hutchins, 
CC.A.Cal., 118 F.2d 661—Depart¬ 
ment of Water and Power of City 
of Los Angeles v. Anderson, C.C.A. 
Nev., 95 F.2d 577, certiorari denied 
59 S.Ct. 67, 305 U.S. 607, 83 LEd. 
386. 

Mich.—Breger v. Feigenson Bros. Co., 
249 N.W. 493, 264 Mich. 37. 

42 C.J. p 1103 note 10. 

62. Wash—^Kneff v. Sanford, US P- 
1040, 63 Wash. 503. 

42 C.J. p 1103 note 11. 

63. U.S.—^Montgomery v. Hutchins, 
C.C.A.Cal., 118 F.2d 661. 

Ariz.—Keen v. Clarkson, 108 P.2d 
1 673, 56 Ariz. 437. 



60 C.J.S. 


MOTOE TEmCLES 


§ 437 


Obedience to orders. Where the driver is acting 
in obedience to orders given him by a superior em¬ 
ployee from whom he has been directed to take or¬ 
ders, his acts may be regarded as within the scone 
of his employment, although the orders are unau¬ 
thorized, or even for the benefit of the superior em¬ 
ployee, if the orders are within the superior’s ap¬ 
parent authority.64 However, he is not acting with¬ 
in the scope of his employment where he is carry¬ 
ing out an order, which, although given by one who 
is his superior, is given as an individual, as where 
it obviously relates to an unauthorized personal 
mission.®^ 

Acts for benefit or at direction of members of 
owner's family. A chauffeur may be acting within 
the scope of his employment while driving the own¬ 
er’s automobile for the pleasure of the members of 
the owner’s family,®® and, where the owner allows 
his motor vehicle to be used for the pleasure and 
convenience of his family, it is a legitimate infer¬ 
ence that his chauffeur in obeying the instructions 
of a member of the family is acting within the scope 
of his employment and for his master’s purposes,®*^ 
particularly where he has been given a general di¬ 
rection to do so,®® unless the member of the family 
is not authorized to give Such instructions.®^ 


Teaching person to drh'e. It has been held that, 
where an employee is acting within the scope of his 
emxdoyrncnt in teaching another to operate the mo¬ 
tor vehicle, the owner is liable for the negligence of 
the employee,as, for example, where he is in¬ 
structing one who has bought a vehicle from the 
owner, or in demonstrating a car to a prospec¬ 
tive purchaser is teaching such purchaser’s daugh¬ 
ter to drive, *^2 or is teaching the ov.mer’s daughter 
to operate it for the convenience of the family;'^® 
and the owner is also liable for the negligence of 
the operator while the car is operated under the di¬ 
rection and supervision of the instructor.So 
where, under instructions from his employer, an 
employee is permitting a coemployee to operate the 
vehicle for the purposes of learning to drive it, 
both may be acting within the scope of their em¬ 
ployment.'^® 

A school, teaching automobile driving, is liable 
where its employee allows a student to operate a 
machine during an instruction trip, and his inex¬ 
perience results in injury to another.^® 

The intoxication of the servant or agent has been 
held not to relieve the owner from liability for his 
acts,*^"^ and a chauffeur not to put himself outside of 


D.C.—'Schwexnhaut v. Flaherty, 49 F. 
2d 533, 60 App.D.C. 151, certiorari 
denied 51 S.Ct. 656, 283 U.S. 864, 
75 L Ed. 1468. 

Mich.—Bregrer v. Feigenson Bros., 
249 N.W. 493, 2-64 Mich. 37. 

Tex.—Yellow Cab Corporation v. Hal¬ 
ford, Civ.App., 91 S.’W’.2d 801, error 
dismissed. 

42 C.J. p 1103 note 12. 

Intent of driver of vehicle in fol¬ 
lowing certain course of conduct is, 
even if disobedient, a material ele¬ 
ment in determining whether conduct 
was in execution of master's busi¬ 
ness within scope of driver's employ¬ 
ment or was contrary to his duty and 
solely for his own purpose.—Branchi- 
ni V. Florio, 175 A. 670, 119 Conn. 
212—42 C.J. p 1103 note 12 [a]. 

Private instmctlons given by the 
principal to his agent cannot bind 
a person injured as a result of the 
agent's negligence while acting 
within the scope of his employment. 
—Carter v. Bessey, 93 P.2d 490, 97 
Utah 427. 

Use of forbidden vehicle on author¬ 
ized trip 

Where an employee is authorized 
to make a trip, he is within the 
scope of his employment in doing 
so even though he is using his em¬ 
ployer's motor vehicle in violation of 
his employer's prohibition against its 
use.—De Nezzo v. General Baking 
Co., 138 A. 127, 106 Conn. 396. 


Driver drunk j 

Fact that bus driver appeared fori 
work in an intoxicated condition and 
took a bus out contrary to express 
directions of one described as night 
foreman with resulting accident, did 
not make it any the less an act with- j 
in the scope of employment for the j 
consequences whereof the master and ^ 
principal is responsible to third per- ^ 
sons.—Ingle v. Bay Cities Transit Co., 
164 P.2d 508, 72 CaLApp.2d 283. I 

Pact that driver violated orders in 
carrying passengers was immaterial, 
in determining whether he was within 
scope of employment when truck 
struck pedestrian.—^Nord v. West 
Michigan Flooring Co., 214 N.W. 236, 
238 Mich. 669. 

64. Conn.—Ackerson v. Erwin M. | 

Jennings Co., 140 A. 760, 107 Conn. 
393, 56 A.L.R. 1127. i 

Mich.—Eterna v. Dodge, 214 N.W. 413, 
239 Mich. 421. 

42 C.J. P 1104 notes 16, 17. 

65. Ark.—Carter Truck Line v. Gib¬ 
son. 115 S.W.2d 270, 195 Ark. 994. 

La.—^Morris v. Thomas, App., 188 So. 
166. 

N.Y.—Irolla v. City of New York, 2S0 
N.Y.S. 873, 155 Misc. 908. 

Wis.—Johnson v. Holmen Canning 
Co.. 211 N.W. 157, 191 Wis. 457. 

42 C.J. p 1104 note 18. 

66. Miss.—Slaughter v. Holsomback, 
147 So. 318, 166 Miss. 643. 
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Va.—Dobson-Peacock v. Curtis, 186 
S.E. 13, 166 Va. 550. 

42 C.J. p 1104 note 19. 

67. Mo.—^Winfrey v. Lazarus, 128 S. 
W. 276, 148 Mo.App. 388. 

Pa.—Hazzard v. Carstairs, 90 A. 656, 
244 Pa. 122. 

68. N.Y.—Cohen v. Borgenecht, 144 
N.Y.S. 399, 83 Misc. 28. 

69. Conn.—-Carrier v. Donovan, 89 A. 
894, 88 Conn. 37. 

42 C.J. p 1104 note 22. 

, 70, Md.—Opecello v. Meads, 135 A. 

I 488. 152 Md. 29, 50 A.L.E.. 1385. 

71. Md.—Opecello v. Meads, supra. 

, 42 C.J. p 1104 note 24. 

72. Mont.—^Hoffman v. Roehl, 203 P. 
349, 61 Mont. 290, 20 A.L.R. 189. 

43 C.J. p 1104 note 25. 

73. N.C.—Williams v. May, 91 S.E. 
604, 173 N.C. 78. 

74. N.Y.—^Parker v. Homan, 88 N.Y. 

I S. 137. 

, 42 C.J. p 1104 note 23. 

' 75. Mass.—^Winslow v. New England 
I Co-op. Soc., 114 N.E. 748. 225 Mass. 

' 576. 

, 42 C.J. p 1104 note 27. 

76. Cal.—Easton v. United Trade 
; School Contracting Co., ISO P. 597, 
173 Cal. 199, LR.A.1917A 394. 

! 77. Ky.—Central Truckaway System 
! V. Moore, 201 S.W.2d 725, 304 Ky. 
' 533. 

. Md.—^Erdman v. Henry S. Horkheim- 



§ 437 

the scope of his employment by going to look for 
an article which, by reason of his intoxication, he 
thinks that he has lost;'^8 tut it has also been held 
that, where the accident happens because of the in¬ 
toxication of the driver, the owner is not liable 
where he has no knowledge of or reason to antici¬ 
pate the driver’s intoxication, and the drinking of 
intoxicating liquor is not in the line of the servant’s 
employment or in the performance of duty imposed 

on him by his master.'^^ 

Intentional^ willful torts. The owner may be li¬ 
able under the doctrine of respondeat superior 
where his employee intentionally and deliberately 
drives into another,SO but it has also been held that 
the owner is not liable where his driver intentional¬ 
ly injures another,si nor is he liable for the willful 
or malicious act of the driver, having no proper re¬ 
lation to the operation of the vehicle. S2 


60 C.J.S. 

c. Acts for Benefit of Servant or Third Person 

As a general rule, the owner may not be held liable 
for the negligence or misconduct of his servant or agent 
in the operation of his motor vehicle when, at the time of 
the injury, the servant or agent is using the vehicle 
solely for an independent purpose of his own. 

In accordance with the general rule that, in or¬ 
der to impose liability on an owner for the negli¬ 
gence or misconduct of his servant or agent in the 
operation of the owner’s motor vehicle, the use of 
the vehicle must be in the owner’s service and while 
about his business, as a general rule the owner of a 
motor vehicle, in the absence of personal negligence, 
discussed supra §§ 429-431, or of statutory provi¬ 
sions, discussed infra § 442, will not be held liable for 
the acts of his servant or agent, when at the time of 
the injury the servant or agent is using the vehicle 
solely for an independent purpose of his own, 83 as 
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er & Co., to Use of World Fire & 
Marine Ins. Co., 0.81 A. 221, 169 
Md. 204. 

Employee’s violaitioii of iustruc- 
tious not to drink intoxicating- liq¬ 
uor while on duty does not affect 
master’s liability for his conduct.— 
Cleveland Nehi Bottling' Co. v. 
Schenk, C.C.A.Ohio, 66 F.2d 941. 

78. Mo —^Whimster v. Holmes, App., 
190 S.W. 62. 

42 C.J. p 1105 note 33. 

79. Ky.—^Bray-Robinson Clothing Co. 
V. Higgins. 276 S.W. 129. 210 Ky. 
432. 

80. Mo.—^Houck V. L. A. Tucker 
Truck Lines, App., 131 S.W.2d 366. 

Assault; malice 

The fact that jury impliedly found 
malice on part of oil truck driver 
as the basis of its award of puni¬ 
tive damages against him alone 
would not relieve oil company from 
liability under doctrine of respondeat 
superior for assault by truck driver 
on motox'ist following alleged colli¬ 
sion.—Fields V. Sanders, 180 P.2d 
684, '29 Cal.2d 834. 

XOlisclilevous act 

A petition alleging that plaintiff 
was injured by defendant’s truck 
when driver, who was about defend¬ 
ant’s business, playfully turned front 
wheels toward plaintiff, came within 
about two feet of plaintiff, and failed 
to turn front of truck far enough to 
avoid striking- plaintiff, was sufficient 
to state a cause of action.—Jump v. 
Anderson, 197 S.E. 644, 58 Ga.App. 
126. 

X'rigliteniiLg' hitchers 

Motor vehicle driver, attempting to 
frighten boys from hitching by 
throwing iron bar, causing injury, 
was acting within scope of employ¬ 
ment.—^Doscher v. Superior Fire¬ 


proof Door & Sash Co, 222 N.Y.S. 
629, 221 App.Div. 63. 

Violation of Sunday business law 
Motor company could not set up as 
defense to action by one injured in 
automobile collision through negli¬ 
gence of company’s agent that busi¬ 
ness in which agent was engaged at 
time of collision was unlawful under 
'Sunday law.—^Rosamond v. Lucas- 
Kidd Motor Co.. 189 S.E. 641, 182 
S.C. 331. 

In Louisiana 

(1) Garage owner was held liable 
for damages resulting when his em¬ 
ployee, driving to scene of wreck, 
collided with rival garage man’s 
wrecking truck, allegedly with de¬ 
liberation, employee’s act being with¬ 
in scope of employment.—Francis v. 
Barbazon, 134 So. 789, 16 La.App. 
'509. 

(2) An employer, however, was al¬ 
so held responsible for truck driver’s 
negligence, unless latter intentionally 
caused injury to another.—Ellzcy v. 
Booth Furniture & Carpet Co., 2 La. 
App, 431. 

81. N.C.—Jackson v. Scheiber, 184 
S.E. 17, 209 N.C. 441. 

82. N.T.—^De Perri v. Motor Haulage 
Co., 173 N.Y.S. 189, 185 App.Div. 
384. 

43 C J. p 1101 note 85. 

83. U.S.—Baker Driveaway Co. v. 
Clark, C.CA.WVa., 1*62 F.2d ISl— 
Barrett v. Employers’ Liability As- 
sur. Corporation, CC.A.La., 118 F. 
2d '799—Montgomery v. Hutchins, 
C.C.ACal., 118 F.2d >661—Depart- 
mentment of Water & Power of 
City of Los Angeles v. Anderson, 
C.C.ANev., 95 P.2d >577, certiorari 
denied 59 .S.Ct. 67, 305 U.S. 607, 83 
L.Ed. 386—^Elkhorn Piney Coal 
Mining Co. v. Hazelett, C.C.A.Ky., 
62 F.2d 137—Corpus Juris clte^ In 
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Woody V. Utah Power & Light Co., 
C.C.A.Utah, 54 P 2d 220, 222, 

Ala.—Mobile Pure Milk Co. v. Cole¬ 
man, 161 So. 829, 230 Ala. 432— 
McCormack Bros. Motor Car Co. v. 
Holland, 118 So. 387, '218 Ala. 200. 
Ariz.—Keen v. Clarkson, 108 P.2d 673, 
66 Ariz. 437—S-chneider v. McAleer, 
4 P.2d 903, 39 Ariz. 190—^Johnston 
V. Hare, 246 P. 646, 30 Ariz. 253 
Ark.—White v. Sims, 201 SW.2d 21. 
211 Ark 499—^Hunter v. First State 
Bank of Morrilton, 28 S.W.2d 712, 
181 Ark. 907. 

Cal.—Hanchett v. Wiseley, 290 P. 

311, 107 Cal.App. '230. 

Conn.—Goldman v. Morris, 166 A. 
684, 117 Conn. 64—^Whiteman v. 
Al’s Tire & Service Garage, 161 A. 
519, 115 Conn. 3'79. 

Fla.—^Pord Motor Co. v. Floyd, 188 
So. 601, 137 Fla. 301. 

Ga.—Eason v. Joy Floral Co., 130 S. 

E. 352, 34 Ga.App. 501. 

Idaho.—Magee v. Hargrove Motor 
Co., 29'6 P. 774, 60 Idaho 442. 

Ill—White V. Seitz, 174 N.E. 371, 342 
Ill. 266—Griffin v. Hertz Drivurself 
■Stations. 33 N.E 2d 635, 309 Ill App 
580—ICeller v. Maxwell, 256 Ill App. 
19. 

Ind—^North Side Chevrolet v. Clark, 
25 N.E.2d 1011, 107 Ind.App. 592— 
Neyenhaus v. Daum, 1 N.E.2d 281, 
102 Ind App. 106—Haynes v. Stroh, 
193 N.E. 721. 99 Ind.App. 595. 

Iowa.—^Usher v. Stafford, '288 N.W. 
432, 227 Iowa 443. 

Kan.—Ruff v. Farley Machine Works 
Co., 99 P.2d 789, 151 Kan. 349. 
Ky.—Sharp v. Faulkner, 166 S.W.2d 
62, 292 Ky. 179—Wilson v. Dee- 
gan’s Adm’r, 139 S.W.2d 58, 282 
Ky. 547—^Ashland Coca Cola Bot¬ 
tling Co. V. Ellison, 66 S.W.2d 62, 
252 Ky. 172—Challinor v. Axton, 
:54 'S W.2d 600, 246 Ky. 7-6. 

La.—Maas v. Harvey, 8 So.2d 683, 200 
La. 73'6—Oliphant v. Town of Lake 



60 C.J.S. 


MOTOR TEHICLES 


§ 437 


where he is driving it for the benefit of his family,. the vehicle is without the owner’s knowledge and 
or relatives,or friends,^® or coemployees,or consent or contrary to his instructions,^^ and it 
third persons.ss This rule applies where the use of i applies also where the act of the driver is with the 


Providence, 192 So. 95, 193 La. 675. 
answers to certified questions con¬ 
formed to, App., 193 So. 516—^Fulch 
V. TV. Horace TVilliams Co., App., 
36 So.2d 776, rehearing- refused 27 
So.2d 184—Braud v. Vinet, App., 5 
So.2d 200—Wilson v. Farnsworth, 
App., 4 So.2d 247—^Hutto v. Arbour, 
App., 4 So.2d 84—Briley v. Natchi¬ 
toches Motor Co., App., 174 So. 
394—^Waddell v. Langlois, App., 158 
So. 665, followed in Davis v. Lang-- 
lois, 158 So. 672, Waddell v. Is- 
trouma Water Co, 158 So. 672 and 
Davis V. Istrouma Water Co., 158 
So. 672—Tarleton-Gaspard v. Malo- 
chee, 133 So. 409, 16 La App. 527— 
■Vuillemot V. August J. Claverie & 
Co., 125 'So. 1'68, 12 La.App. 236. 

Md.—^Wagner v. Page, 20 A.2d 164, 
179 Md. 465, 

Mich.—Jeffries v. Jodawelky, 8 N.W. 
2d 121, 304 Mich. 421—^Anderson v. 
Schust Co., 247 N.W. 167, 262 Mich. 
236. 

Minn.—^Loucks v. R. J. Reynolds To¬ 
bacco Co., 246 N.TV. 893. 188 Minn. 
182—^Lausche v. Denison-Hardmg 
Chevrolet Co, 243 N.W. 52, 18'5 
Minn. 635—Simpson v. Egler, 207 
N.W. 724, 166 Minn. 501. 

Miss.—^Mississippi Power & Light 
Co. V. Lembo, 32 So.2d 573—^Brown 

V. Bond, 1 So.2d 794, 190 Miss. 774. 
Mo.—Corpus Juris ci-ted in. Vert v. 

Metropolitan Life Ins. Co., 117 S.TV. 
2d 252, 2i56—^rpus Juris cited in 
Acker V. Koopman, 50 S.TV.2d 100, 
1102. 

Neb.—Wise v. Grainger Bros., 246 N. 

W. 733. 124 Neb. 391. 

N.H.—Sauriolle v. O’Gorman, 163 A. 
717, 86 N.H, 39. 

N.T.—Schultze v. McGuire, 150 NE. 
516, 241 N.T. 4'60—Tuttle v. State, 
78 N.T.S 2d 820, 191 Misc. 1014. 
N.C.—Riddle v. Whisnant, 16 S.E.2d 
698, 220 N.C. 131. 

Okl.—Jamar v. Brightwell, 19 P.2d 
36'6, 162 Okl. 124. 

Or.—Summerville v. Gillespie, 179 P. 

2d '719, 181 Or. 144. 

Pa.—Kunkel v. "Vogt, 47 A.2d 195, 
354 Pa. 279—^Blackman v. Venturi, 
168 A. 808, 110 Pa.Super. 382. 

R. I.—Gemma v. Rotondo, 5 A.2d 297, 
62 R.I. 293, 122 A.L.R. 223—An¬ 
derson V. Miller, 142 A. 616. 

S. C.—^Holder v. Haynes, 7 S.E.2d 833, 
193 S.C. 176. 

Tenn.—Silver Fleet Motor Express 
V. Bilbrey, 120 S.W.2d 997, 22 Tenn. 
App. 244—^D S, Etheridge Co. v. 
Peterson, 90 STV.2d 957, 19 Te^nn. 
App. 530—Phillips-ButtorfE Mfg. 
Co. V. M-cAlexander, 15 Tenn.App. 
ei8—^Hall Grocery Co. v. Wall, 13 
Tenn.App. 203—Gemmel Bros. Co. 
V. Durham, 11 Tenn.App. 97—^Yel¬ 
low Cab Co. V. Bailey, 6 Tenn.App. 


349—Blumenfeld Ice & Coal Co. r. 
Aldinger, 2 Tenn.App. 329. 

Tex.—n^ilhoit V. Iverson Tool Co., 
Civ App., 119 S.Tl'.2d 705 —McNg.I 
V. Home Ins. Co., T*,x.C:v.App-» 112 
S.TV. 2d 939—^Reynolds v. Texas 
Iron Works Sales Corporation. Civ. 
App., 72 S.TV.2d 299, error dis¬ 
missed—^Houston News Co. v. Sha¬ 
vers, Civ.App., 64 S.W.2d 3S4, error 
refused—Murphy v. Gulf Produc¬ 
tion Co., Civ.App., 299 S.TV. 295. 

42 C.J. p 1106 note 37, p 1104 note 15. 

Boctiine of respondeat superior is 
inapplicable where employee is en¬ 
gaged on a mission of his own. 

Ky.—Sharp v. Faulkner, 166 S.W.2d 
62, 292 Ky. 179. 

Da.—^TVilson v. Farnsworth, App., 4 
So.2d 247. 

Employee held not engaged on own^ 
er’s business 

Ala—McCormack Bros. Motor Car 
Co. V. Holland, 118 So. 387, 218 
Ala. 200. 

La.—Maas v. Harvey, 8 So.2d 6S3, 200 
La. 736—Olipbant v. Town of Lake 
Providence, 192 So. 95, 193 La 675, 
answers to certified questions con¬ 
formed to, App., 193 So. 516— 
Tarleton-Gaspard v. Malochee, 133 
So, 409, 16 La.App 527. 

Neb.—Harrell v. People’s City Mis¬ 
sion Home, 267 N.TV. 344, 121 Neb. 
138—Parker v. Harrell, 267 N.TV. 
348, 131 Neb. 147. 

Or.—Summerville v. Gillespie, 179 P. 
2d 719, 181 Or. 144. 

84 . Mich. — Gray v. Sawatzki, 261 N. 
TV. 276, 272 Mich. 110—^Horvath v. 
Finest Products Co., 259 N.TV. 120, 
270 Mich. 352. 

42 C.J. p 1106 note 38. 

85. Ind.—Swanson Electric, etc., Co. 
V. Johnson, 138 N.E. 262, 79 Ind. 
App. 321. 

86. Mich.—^Foote v. Huelster, 261 N. 
TV. 29-6, 272 Mich. 194. 

Minn,—Simpson v. Egler, 207 N.TV. 
724, 166 Minn 501, 

I Miss,—^Bourgois v. Mississippi School 
Supply Co., 155 So. 209, 170 Miss. 
310. 

42 C.J. p 1107 note 40. 

87. Cal.—Kadow v. City of Los An¬ 
geles, 87 P.2d 906, 31 Cal.App.2d 
324. 

—^Usher v. Stafford, 288 N.TV. 
432, 227 Iowa 443. 

N.H.—Sauriolle v. O'Gorman, 1'63 A. 
717, 86 N.H. 39. 

N.T,—Irolla v. City of New York, 
280 N.T.S. 873. 155 Misc. 908. 

42 C.J. p 1107 note 41, 

Company baseball team 
Ala.—Perfection Mattress & Spring 
Co. V. Windham, 182 So. 6, 236 Ala. 
239. 


Briver substituting for aaiotlLer 
Tenn.—TVoody v. Ball, 5 Tenn-App. 
300. 

88. Ala,—Mobile Pure TIilk Co. v. 

Coleman. 161 So. 829. 230 Ala. 432. 
Cal.—Dane v. Bing. 262 P. 317, 202 
Cal. 577. 

Ill.—Pinnell v. Langellier, 7 N.E 2d 
3S3. 2S3 IlI.App. 633. 

La.—Middleton v. Humble, App., 172 
So. 542. 

N.T —Bindert v. Elmhurst Taxi 
Corporation, 6 N.T.S.2d 666, 16S 

Misc. 8.92. 

N.C.—Bldridge v. Church Oil Co , 31 
S.E.2d 3SI, 224 N.C 457. 

Car commandeered by police 
D.C.—BaLnovic v. Evening Star 
Newspaper Co., 113 F.2(l 5^5, 72 
App.D.G. 176, certiorari denied 61 
S.Ct. 42, 311 U.S 675, 85 L Ed 434. 
Driver instructed to use car for an¬ 
other's benefit 

The owner is liable where the car 
is used for the purposes of another 
at the direction of the owner. 

N.J—Dougherty v. Hughes, 142 A. 

552, 6 N.J.Misc. 6Go. 

Okl.—Echols V. Hurt, 243 P. 493, 116 
Okl. 43. 

Aiding repairman 

Truck owner’s chauffeur driving 
around block at request of repair¬ 
man’s shop foreman making tests 
was not acting as servant of truck 
owner.—Trautman v. TVarfield & 
Rohr Co., 135 A. 180, 151 Md. 417. 

89- U.S.—Montgomery v. Hutchins, 
tC.G.A.Cal.. 118 P.2d 6 Cl—Depart¬ 
ment of Water and Power of City 
of Los Angeles v. Anderson, CCA. 
Nev, 95 F.2d 577, certiorari de¬ 
nied 59 S.Ct 67, 305 U.S. 607, S3 
L.Ed. CSC—Corpus Juris cited in 
Woody V. Utah Power & Light Co , 
C.C.A.Ulali, i54 F,2d 220, 232. 

Ark—^Hunter v. First State Bank of 
Morrilton. 28 S.TV.2d 712, 181 Ark. 
907. 

Cal.—Hanchett v. TViseley, 290 P. 311, 
107 Cal.App. 230. 

D.C.—Peabody v. Marlboro Imple¬ 
ment Co.. 72 F.2d 81, 63 App.D.C. 
288, certiorari denied 55 S.Ct. 117, 
293 U.S. 601, 79 L.Ed. 693, and S5 
S.Ct. 118, 293 U.S. 601, 79 L.Ed. 
693—Lucas v. Friedman, 24 F.2d 
271, 58 App.D.C. 6. 

Fla,—^Ford Motor Co. v. Floyd, 188 
So. 601, 137 Fla. 301—^Warner v. 
Goding, 107 So. 406, 91 Fla 260— 
Eppinger & Russell Co. v. Trembly, 
10-6 So. 879, 90 Fla. DL45. 

Ga.—Callaway v. Nicholas, 33 S.E.2d 
'523, ’72 GaApp. 284—^Nicholas v. 
Callaway, 32 S.E.3d 836, 72 Ga.App. 
41—Hodges V. Seaboard Loan & 
1 Savings Ass’n. 6 S.E.2d 133, 61 Ga. 
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permission of the owner the knowledge and con¬ 
sent of the owner is immateriaP^ except as it may 
be determinative of whether the use of the vehicle 
was in fact on his business,and except as it may 
be made a condition to statutory liability, discussed 
infra § 442, or to liability because of permitting an¬ 


other to use a dangerous instrumentality, as dis¬ 
cussed supra § 428, The rule that the owner is not 
liable for the negligence or misconduct of his serv¬ 
ant where the servant is using the vehicle for his 
own purposes applies where the servant is return¬ 
ing the vehicle as well as on the outgoing trip.93 


App. 443—McEntire v Kingr, 2 S.E. 
2d 195, 59 Ga App. S'65—Reddy- 

Waldhauer-Maffelt Co. v. Spivey, 
185 S.E. 147, 53 Ga.App. 117. 

Ind.—^Haynes v. -Stroh, 193 N.E. 721, 
[)9 Ind.App. 595—Glenn v Jolinson, 
171 XE. IS, 91 Ind.App. 263. 

Ky—R. L. Jeffries Truck Line v. 
Brown, 197 S.AV.2d 904, 303 Ky. 405 
—^TV. T. Liter Co v Graham, 136 
S.W.2d 1059, 281 Ky 634—Corbin 
Fruit Co. V. Decker, 6S S.W.2d 434, 
252 Ky. 766—Wells v. Combs, 65 S. 
W.2d 468, 251 Ky. 479—Model 

Laundry v. Collins, 43 S.W.2d 693, 
241 Ky. 191. 

La.—James v. J. S. Williams & Son, 
150 So. 9, 177 La. 1033—Tinker v. 
Hirst, 110 So. 324. 162 La. 209— 
Parks V. Hall, App,, 179 So. 868, 
followed in 179 ‘So. 877. Hall v. 
Hall, 179 So 877 and Carbons Con¬ 
solidated T, Hall, 179 So. 878, an¬ 
nulled on other grounds Parks v. 
Hall, 181 So. 191, 189 La. 849, man¬ 
date conformed to, App., 182 So. 
347—Brown v. Indemnity Ins. Co. 
of North America, App., 178 So. 768 
—Hadrick v. Burbank Cooperage 
Co., App, 177 So. 831—^IVaddell v. 
Langlois, App., 158 So. 665, fol¬ 
lowed in Davis v. Langlois, 168 So. 
672, Waddell v. Istrouma Water 
Co., 158 So. 672, and Davis v. Is¬ 
trouma Water Co., 158 So. 672, 

Me.—Robertson v. Armour Co., 152 A 
407, 129 Me. 501. 

Mass.—VallavEuiti v. Armour & Co., 
157 N.E. 527, 260 Mass 417. 

Mich.—Shnkard v. National Machine 
& Tool Co., 265 N.W. 494, 274 Mich. 
662. 

N.H.—Lemarier v. A. Towle Co., 51 
A.2d 42, 94 N.H. 246. 

N.J.—Lynch v. Zoilenbach, 131 A. 685, 
4 N J.Misc. 97. 

N.D—Mclntee v. Baker, 268 N.W 
661, 66 ND. 6G9 

Or.—Summerville v. Gillespie, 179 P. 
2d 719, 181 Or. 144. 

R.I.—Callahan v. Weybosset Pure 
Food Market, 133 A. 442, 47 R.I. 
361. 

S C.—^Holder v. Haynes, 7 S.E 2d 833, 
193 SC. 176. 

Tcnn.—Silver Fleet Motor Express v. 
Bilbrey, 120 S.W.2d 997, 22 Tenn. 
App. 244—Hall Grocery Co. v. Wall, 
13 Tenn,App. 203. 

Tex.—Crabb v. Zanes Freight Agen¬ 
cy, Civ.App., 123 SW.2d 752, error 
dismissed, judgment correct—^Wil- 
lioit V. Iverson Tool Co., Civ.App., 
119 S.W,2d 709. 

42 C.J. p 1107 note 42, p 1104 note 15 

90. U.S.—Baker Driveaway Co. v. 


Clark, C.C.A.W.Va., 162 F.2d ISI— 
Barrett v. Employers’ Liability As- 
sur. Corporation, C C.A.La., 118 F. 
2d 799—Montgomery v. Hutchins, 
C.C.A.Cal., 118 F,2d 661—Depart¬ 
ment of Water and Power of City 
of Los Angeles v. Anderson, C.C.A. 
Nev., 95 F.2d 577, certiorari denied 
59 set. 67. 305 US. 607. 83 L.Ed. 
386—Corpus Juris cited in Woody 
V. Utah Power & Light Co., C.C.A. 
Utah, 54 P.2d 220. 222. 

Conn.—^Whiteman v. Al's Tire & Serv¬ 
ice Garage, 161 A. 619, 115 Conn. 
379. 

Ga.—^Eason v. Joy Floral Co., 130 S.E. 

352, 34 GaApp. 501. 

Ind.—Haynes v. Stroh, 193 N.E. 721, 
99 Ind.App. 595. 

Kan.—Ruff v. Farley Machine Works 
Co., 99 P.2d 789, 151 Kan. 349. 

Md.—^Wagner v. Page, 20 A.2d 164, 
179 Md. 465. 

La.—Braud v. Vinet, App , 5 So.2d 200 
—Hutto V. Arbour, App, 4 So.2d 
84 

Mich.—Andor.son v. Schust Co., 247 
N.W. 167, 262 Mich. 236. 

Minn —Lausche v. Denison-Harding 
Chevrolet Co., 243 N.W. 52, 185 
Minn. 635. 

Miss—Brown v. Bond, 1 So 2d 794, 
190 Miss. 774. 

Neb—^IVise v. Grainger Bros. Co., 246 
N.W. 733, 124 Neb. 391. 

N.I-L—^Laporte v. Houle, 4 A 2d 649. 
90 N.H. 50—Saunolle v. O'Gorman, 
103 A. 717, 86 N.H. 39. 

Okl—Jamar v. Bnghtwell, 19 P.2d 
366, 162 Okl. 124. 

Or.—Summerville v. Gillespie, 179 P. 
2d 719, 181 Or. 144. 

Pa—^Kunkel v. Vogt, 47 A.2d 195, 354 
Pa. 279—Blackman v, Venturi, 168 
A. 808, 110 Pa.Super. 382. 

Tenn.—Silver Fleet Motor Express v. 
Bilbrey, 120 S.W 2d 997, 22 Tenn. 
App. 244—Hall Grocery Co. v. Wall, 
13 Tenn.App 203 

Tex.—^V^ilhoit v. Iverson Tool Co, 
Civ.App., 119 S.W.2d 709, error dis¬ 
missed by agreement—McNeal v. 
Plome Ins. Co., Civ App., 112 S.W.2d 
339. 

42 C.J. p 1107 note 43. 

■irse by officers of owner corporartion 
Kan.—Ruff V. Parley Machine Works 
Co., 99 P2d 789, 151 Kan. 349. 

42 C.J. p 1106 note 37 [a]. 

Necessary errands 

Where, however, an employee in 
the course of his employment is per¬ 
mitted to use his employer's vehicle 
to facilitate the performance of nec¬ 
essary errands of his own, he retains 
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the status of an employee while he is 
performing such errands, and the 
principle of respondeat superior ap¬ 
plies.—Friend-Rowe Motor Co. v. Ric¬ 
ci, Tex.Civ.App., 293 S.W. 851. 

Bailee 

(1) Even if agent or servant had 
authority to use employer’s automo¬ 
bile for purpose of his own, agent’s 
status would be that of an ordinary 
bailee for whose negligence the em¬ 
ployer would not be liable. 

N.H.—Sauriolle v. O’Gorman, 163 A. 
717, 86 N.H. 39. 

Tex.—McNeal v. Home Ins. Co., Civ. 
App , 112 S W.2d 339. 

(2) Owner’s liability for acta of 
bailee generally see infra § 439. 
Velilcle purchased for servant's con¬ 
venience 

La.—Oliphant v. Town of Lake Prov¬ 
idence, 192 So. 95, 193 La 675, an¬ 
swers to certified questions con¬ 
formed to, App., 103 So. 516. 

Good will 

Fact that manager of corporation 
was actuated to lend its automobile 
to employee by belief that his spirits 
toward company would be improved 
did not make his business at time of 
accident that of company.—^White- 
man V. Al’s Tire & Service Garage, 
161 A. 519, 115 Conn. 379. 

91. N.H.—Laporte v. Houle, 4 A.2d 
649, 90 N.H. 60. 

92. Mo.—Daily v. Maxwell, 133 S.W. 
351, 152 Mo.App. 415. 

93. Ariz.—Schneider v. McAleer, 4 
P.2d 903, 39 Ariz. 190. 

Conn.—Greenberg v. Lotz Asbestos 
Co., 146 A. 834, 109 Conn. 441. 

Ind—Uhng v. Hanke Motor Car Co., 
166 N.E. 611, 89 Ind App. 429. 

Kan.—Ruff v. Parley Machine Works 
Co., 99 P.2d 789. 151 Kan, 349. 

Ky.—^Model Laundry v. Collins, 43 S. 

W.2d 693, 241 Ky. 191. 

La.—James v. J. S. Williams & Son, 
150 So. 9, 177 La. 1033—G'Sell v. 
Cassagne, App, 12 So.2d 51—Man- 
cuso V. Hurwitz-Mintz Furniture 
Co., App., 181 So. 814, rehearing 
denied 183 So. 461—James v. J. S. 
Williams & Son, App., 143 So. 84, 
reinstated 146 So. 335, affirmed 150 
So. 9, 177 La. 1033—Blake v. JefCer- 
son-St. Charles Transfer Co., 8 La. 
App. 310. 

Mo.—Kaufman v. Baden Ice Cream 
Mfrs., App., 7 S.W.2d 298. 

Or.—Jasper v. Wells, 144 P.2d 605, 
173 Or. 114—Crosby v. Braley & 

. Graham, 134 P.2d ,110, 171 Or. 72. 
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The act of a servant in going to the assistance or 
rescue of another in distress on the highway has 
been held not to be within the scope of his employ¬ 
ment,^4 but the contrary has also been held.95 

Mixed purpose. The owner may be liable where 
his vehicle is being used for his purposes and in the 
scope of the driver’s employment notwithstanding it 
is also being used in part for the accommodation of 


the driver,®^ but it is not sufficient to impose such 
liability that the driver as incidental to his main pur- 
poi*: in using che vehicle for his own convenience 
may have in mind some purpose of the owner.®'^ 

Going to and from zvork or meals. Whether the 
owner is liable for the negligence or misconduct of 
his servant in the operation of his car in going to 
and from work or meals depends on the facts of the 


Pa.—^Warman v. Craig-, 184 A. 757, 
321 Pa. 481. 

Tex.—Bishop v. Farm & Home Sav¬ 
ings & Loan Ass’n, Civ.App., 75 S. 
W.2d 285. 

42 C.J. p 1112 note 78. 
delation of master and servant bus- 
pended during' entire trip 
La.—James v. J. S. Williams & Son, 
150 So. 9. 177 La. 1033. 

Iiuty to return not based on master- 
servant relationship 
La.—James v. J. S. Williams & Son, 
150 So. 9, .177 La. 1033. 

94. Tex.—Bragg v Hughes, Civ. 
App., 53 S.W.2d 1'51. 

Towing another car 

(1) A driver who, without deviat¬ 
ing from the route required hy his 
employment, tows another car is not 
acting outside the scope of h'is em¬ 
ployment so as to relieve his em¬ 
ployer of liability—S. & C. Transport 
Co V. Barnes, 85 S.W.2d 721, 191 Ark. 
205—Campbell Baking Co. v Clark, 1 
S.W.2d 35, 175 Ark. 899. 

(2) Action of employee, however, 
in towing on direct route of his 
work, d,n automobile stalled on high¬ 
way, was held not within scope of h'is 
employment, and hence employer 'was 
not liable for injuries to towed au¬ 
tomobile.—Smith V. A1 Parker Se¬ 
curities Co., Tex.Civ.App., 74 S.W.2d 
687. 

(3) Liability has been said to de¬ 
pend on whether chauffeur had per¬ 
mission to use employer’s truck to 
tow vehicle of another.—Flack v 
Stahl-Meyer, Inc., <28 N.E.2d 414, 283 
N.Y 696. 

95. Ky.—^Harrison County Motor 
Car Co. V. Clarke, 24 S.W.2d 595, 
232 Ky. 820. 

Minn,—Brown v. Murphy Transfer 
& Storage Co., 251 N.W. 6, 190 
Minn. 81. 

96. U.S—Rubin v. Schupp, C.C.A. 
Cal., 127 F.2d 625. 

Ala.--Clift V. Donegan, 186 So. 476, 
237 Ala. 304. 

Cal.—^Broecker v. Moxley, 28 P.2d 
409, 136 Cal.App. -248—Vitelli v. 
Minutoli, 4 P.2d SIS, 118 Cal.App- 
120 . 

Conn.—^Ackerson v. Erwin M. Jen¬ 
nings Co., 140 A. 760, 107 Conn. 
393, 5-6 A.L.R. 1127. 

Ga.— Corpus Juris cited in Davies v 
Hearn, 164 S.E. 273, 276, 45 Ga.App. 
276. 


Idaho.—Manion v. Waybr^ght, 83 P. 

2d 181, 69 Idaho 643. 

Ill.—^King V Meeker, 269 Ill.App 57. 
Iowa.—Orris v. Tolerton & Warfield 
Co., 207 X.W’'. 363, 201 Iowa 1344. 
La.~Matheny v. U. S. Fidelity & 
Guaranty Co,, App., 181 So. 647. 
Miss.—^Primos v. Gulfport Laundry 
& Cleaning Co., 128 So. 507, 157 
Muss. 770. 

Mo —Corpus Juris cited iu Foster v. 
Campbell, 196 S.W.2d 147, 150, 355 
Mo. 349. 

Neb—^\’'anderlippe v. Midwest Stu¬ 
dios. 2S9 N.W. 341, 137 Neb. 2S9. 

N.J.—^Efstathopoulos v. Federal Tea 
Co., 196 A. 470, 119 N.J.Law 408. 
Pa.—Ford v. Reinoehl. 1S2 A. 120, 
120 Pa Super. 285. 

Tenn.—Corpus juris quoted in Barker 
V. Elder, 97 SW.2d 654, 658, 20 
Tenn.App. 2'54. 

Wash.—^Leuthold v. Goodman, 157 P. 

2d 326, 22 Wash 2d 5S3. 

Wis.—Hall V. McDonald. 282 N.W. 
561, 229 Wis. 472—Schmidt v. 

Leary, 252 N.W. 1-51, 213 Wis. 587 
—^Eckel V. Richter, 211 N.W. 158, 
191 Wis, 409. 

42 C.J. p 1107 note 48. 

Carrying friends or passengers 
Ala.—Blackmon v. Starling, 130 So. 
782. 222 Ala. 87. 

La—Bowles v. McGlasson, 5 La.App. 
3-67. 

Tex.— Wright v. Maddox, Civ.App., 
>288 S.W. 560. 

42 C J. p 1107 note 48 [d]. 

Taxi 

(1) Owner placing taxicab in serv¬ 
ant’s possession to solicit and trans¬ 
port fares was liable for servant’s 
negligence while servant was trans¬ 
porting friend without charge.— 
Schweinhaut v. Flaherty, 49 F.2d 633, 
60 App D.C. 151, certiorari denied 51 
set. *656, 2S3 U.S. 864, 75 L.Ed. 
146g—42 C.J. p 1107 note 48 [e]. 

(2) Taxicab company could not 
avoid liability for injuries sustained 
by one who was struck by cab on 
ground that driver was operating cab 
on a personal mission at time of 
accident, where driver paid regular 
cab fare and drove himself, since 
driver’s status as passenger did not 
erase fact that he was also driver, 
and that, while driver may have been 
on business of his own, he was op¬ 
erating the cab as a cab rather than 
as a leased automobile.—Safeway 
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I Call Co. V. rJcConnell, 75 P,2d 884, 

I ISl Okl. 612. 

i "ITiolatiou of employer's instructiou 
I not to use truck for personal reasons 
1 did not constitute a departure from 
I scope of employment and excuse em¬ 
ployer from lialulity for driver's neg- 
ligt-nce,—Carter v. Bessey, 93 P.2d 
490, 97 Utah 427. 

97. U.S.—Baker Driveaway Co. v. 

Clark. C.C.A.W.Va.. 162 F.2d 181. 
Ark.—^Fooks v. 'Williams, 168 S.W.2d 
193. 20'5 Ark. 119—Phillips Motor 
Co. v. Price, 165 S.W.2d 251. 204 
Ark. 827. 

Conn.—^Amento v. Mortensen, 37 A-2d 
231. 130 Conn. 6S2. 

La.—Matheny v. U. S. Fidelity & 
Guaranty Co., App., 181 So. 647. 
Minn.—Corpus Juris cited in Loucka 
V. R. J. Reynolds Tobacco Co., 246 
N.W. S93, S95, 188 M'inn. 182. 
N.C.—Temple v. Stafford. 43 S.E.2d 
845, 227 N.C. 630. 

N.D.—Meintee v. Baker, '268 N.W. 
661, 66 ND. 669. 

Pa.—^Warman v. Craig, 184 A. 7157. 
321 Pa. 4S1. 

Tenn.—Cunningham v. Union Chevro¬ 
let Co., 147 SW.2d 746, 177 Tenn. 
214, rehearing denied 148 S.W.2d 
603, 177 Tenn. 214—Silver Fleet 
Motor Express v. Bilbrey, 120 S.W 
2d 997, 22 Tenn.App. 244. 

Tex.—M'cNeal v. Home Ins. Co., Civ. 

App., 112 S.W.2d 339. 

’VV.Va.—Jei-kins v. Spitler, 199 S.E. 

36S, 120 WVa. 514. 

42 C.J. p 1108 note 49. 

Company baseball team 

Employee of company, driving its 
truck, with its name thereon, in car¬ 
rying members of amateur baseball 
team, organized by company em¬ 
ployees, with their equipment, which, 
with their uniforms, also bearing 
such name, was purchased by driver 
as team manager from funds donated 
by employees and company, which 
charged its donations on its hooks 
to advertising for purpose of getting 
tax credit, to place of game after 
working hours at time of injuries to 
boy seated on truck, was not acting 
within line and scope of his employ¬ 
ment on theory that he was engaged 
in advertising company’s business, as 
such advertisement was purely inci¬ 
dental-—Perfection Mattress & 
Spring Co. v. Windham, 182 So. 6i 
236 Ala. 239. 
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particular case.®^ As a g'eneral rule the use by the 
chauffeur of the owner’s vehicle for the purpose of 
going to and from his place of employment is re¬ 
garded as a use for the purposes of the chauffeur, 
and the owner is not liable for an injury occasioned 
while it is being so used,99 either without his 
knowledge or consent^ or with his permission,^ as, 
for example, where he is going to or returning from 
a meal.3 The owner may, however, be liable where 
under the circumstances the chauffeur’s use of the 
vehicle may be regarded as also for the owner’s 
purposes,^ as where it enables the chauffeur to ar¬ 
rive earlier at his work^ or shortens the time which 


he is required to have to procure his meals.® It 
has been held that, where a master places at the 
disposal of his servant an automobile to be used by 
the servant in going to and from his work, the 
transportation is beneficial to both, and the rela¬ 
tion of master and servant continues while the auto¬ 
mobile is used for such purpose,"^ and that an em¬ 
ployee returning from work with the consent and 
by the authority of his employer in a vehicle owned 
by the employer is acting within the scope of his 
employment.S The fact that the master contracts 
to supply a vehicle or that the supplying of a means 
of access to the work is one of the inducements to 


98- Ky.—^Vilson v. Deeg-an's Adm’r, 
139 'S.W.2d '58, 282 Ky. 547. 

99. Ala—Smith v. Brown-Service 
Ins. Co., 35 So.2d 490, 250 Ala. 613. 

Ga.—Stenger v. Mitchell, 28 S.E 2d 
885, 70 GaApp. 563. 

Ill.—Rupp V. Walgreen Co., 2'70 Ill. 
App. 34'6. 

Ky.—Wilson v. Deegan’s Adm'r, 139 
S.W.2d 58, 282 Ky. 547. 

La.— Corpus Juris cited in Krucke- 
berg V. Great Atlantic & Pacific 
Tea Co., App,, 13 .So.2d 747, 7'50— 
Corpus Juris cited in Hardware 
Mut. Casualty Co v Standard Cof¬ 
fee Co., App., 2 So.2d 89, 91— Cor¬ 
pus Juris cited in Gallaher v. 
Ricketts, App., 191 So. 713, 715. 

Miss.—Brown v. Bond, 1 So 2d 794, 
190 Miss. 744— Corpus Juids cited 
in Bourgeois v. Mississippi School 
'Supply Co., 155 So. 209, 2111, 170 
Miss. 310— Corpus Juris quoted in 
Southern Bell Telephone & Tele¬ 
graph Co. V. Quick, 149 So. 107, 
113, 167 Miss. 438. 

Mo.—Sm'ith V. Fine, 175 SW.2d 761, 
3i51 Mo. 1179—Halsey v. Metz, App., 
93 S.W.2d 41. 

Ohio.—^Ho'mlar v. Great Lakes Tow¬ 
ing Co., 57 N.E.2d 792, 74 Ohio App. 
110 . 

42 C.J. p 11108 note 51. 

1. Ind.—Haynes v. Stroh, 193 N.E. 
721, 99 Ind App. 695. 

Mich,—Hooks V. Western & Southern 
Life Ins. Co., 25-6 N.W. 469, 268 
Mich. 421. 

Tex.— ThanniS'Ch Chevrolet Co. v. 
Kline, Civ App., 134 S.W.2d 433, er¬ 
ror refused—^Houston Oil Co. of 
Texas v. Wilson, Civ.App., 70 S.W. 
2d 285, error dismissed. 

42 C.J. p 1109 note 52. 

2. Ga. — Stenger v. Mitchell, 28 S.E. 
2d 885, 70 Ga.App. 563. 

Hawai'i.—^Angco v. Standard Oil Co. 
of California, 32 Hawaii 246. 

Ky.—Wilson v-. DeegaiVs Adm'r, 139 
'S.W.2d 158, 282 Ky. 547. 

Miss.—Brown v. Bond, 1 So.2d 794, 
190 Miss. 774. 

N.M.—Miller v. Hoefgen, 183 P.2d 
850, 51 N.M. 319. 

Tex.—Thannisch Chevrolet Co. v. 


Kline. Civ.App, 134 S.W.2d 433, 
error refused. 

42 C.J. p 1109 note 53. 

Availability of truck and driver In 
emergency 

Where driver of truck was gratui¬ 
tously allowed by employer to take 
truck home at night solely for driv¬ 
er's personal accommodation and 
not as an implied part of contract of 
employment, driver was acting for 
his own purposes and not within 
course of employment, notwithstand¬ 
ing gas in truck was paid for by em¬ 
ployer and availability of driver and 
truck to employer in an emergency 
during the night.—^McLamb v. Beas¬ 
ley, 11 S.B.2d 283, 218 N.C. 308. 

3. Cal.—Cain v. Marquez, 88 r.2d 
200, 31 Cal.App.2d’’430—Carnes v. 
Pacific Gas & Electric Co., 69 P 2d 
998, 21 CalApp.2d 668, rehearing 
denied 70 P.2d 717, 21 Cal.App.2d 
'568. 

Ind.—City of Elkhart v. Jackson, 10 
N.E 2d 418, 104 Ind.App. 136. 

Ky.—^Wilson v. Deegan's Adm'r, 139 
S W.2d 58, 282 Ky. 547. 

Mich,—Hooks v. Western & Southern 
Life Ins. Co., 2-56 N.W. 469, 2G8 
Mich. 421. 

42 C.J, p 1109 note 54. 

4- Ill —Couch V. Central Republic 
Trust Co.. 9 N.E.2d 459, 291 Ill. 
App '605. 

Ky.—^Wilson v. Deegan's Adm'r, 139 
,S.W.2d 58, 282 Ky. 547. 

N J.—Dunbaden v. Castles Ice Cream 
Co., 135 A. 886, 103 N.J Law 427. 
Okl.—Tidal Pipe Line Co. v. Black, 
17 P2d 388. 161 Okl. 136. 

Tenn.—Hall Grocery Co, v. Wall, 13 
Tenn.App. 203. 

42 C.J. p 1109 note 65. 

Conscious purpose 
Liability, however, may be imposed 
on the master where he undertakes 
the duty of transporting his serv¬ 
ant to and from work with the con¬ 
scious purpose of enabling the em¬ 
ployee the better to perform his du¬ 
ties.—Brown v. Bond, 1 So.2d 794, 
190 Misc. 774. 

Emergency calls 

Employee was not acting outside 
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scope of employment when, while 
traveling from place of employment 
to his home to be able to respond to 
emergency calls, he negligently op¬ 
erated employer's automobile.—Mas- 
sart V. Narragansett Electric Co, 
171 A. 238, 54 R I. 154. 

Place of employment not limited 
Ala.—Luqu'ire Funeral Homes Ins. 
Co. V. Turner, 178 So. 53'6, 235 Ala 
305. 

Cal—Ryan v. Farrell, 280 P. 945, 208 
■Cal. 200. 

La.—^Krousel v. Thieme, 128 So. 670, 
113 La.App. 680. 

Ohio.—AmstuLz v. Prudential Ins. Co. 
of America, 26 N.E.2d 4-54, 136 Ohio 
St. 404. 

5. Ky.—^Wilson v Deegan's Adm'r, 
139 S.W.2d 58, 282 Ky. 547. 

Mo.—O'Hare v. Justin T. Flint Laun¬ 
dry & Dry Cleaning Co., App., 170 
S.W 2d 95. 

N.J —^Depue v. George D. 'Salmon Co., 
106 A. 379, 92 N.J.Law 550. 

S- Ky.—^Wilson v. Deegan's Adm’r, 

139 S.W 2d 58, 282 Ky. '547. 

42 C.J. p 1109 note 57. 

7. U.S.—Silent Automatic Sales Cor¬ 
poration V. Stayton, C.C.A.Mo., 45 
F.2d 471. 

Ala.—Blair v. Greene, 22 So.2d 834, 
247 Ala. 104. 

Conn.—Ackerson v. Edwin M. Jen¬ 
nings Co., 140 A. 760, 107 Conn. 
393, ’S'S A.L.R. 1127. 

Me.—Stevens v. Frost, 32 A.2d 164, 

140 Me. 1. 

N.J.—^Auer v. Sinclair Refining Co., 
1137 A. 555, 103 N.J.Law 372, 54 
ALR. 623—Dunbaden v. Castles 
Ice Cream Co., 135 A. 886, 103 N. 
J.Law 427. 

Consent Implies benefit 

Consent of owner implied recogni¬ 
tion of reasonable necessity of use of 
vehicle in furtherance of purpose of 
employment.—Branchini v. Florio, 
175 A. 670, 119 Conn. 212. 

8. U.S.—Silent Automatic Sales Cor¬ 
poration v. Stayton, C.C.A.Mo, 45 
F.2d 471—^Hubbard v. Lock Joint 
Pipe Co., D.O.MO., 70 F.Supp. 589. 
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the employment indicates that the operation of the 
vehicle is part of the master's work.9 If the em¬ 
ployee is required to use the vehicle,and particu¬ 
larly if he is paid while using" it,^^ he is acting as 
the owner's servant in operating it. The owner may 
be liable for his servant's negligence or misconduct 
where his instructions as to the care of the vehicle 
are of such nature and certainty and constitute such 
important and essential duties as to render the serv¬ 
ant about the master’s business even when driving 
to and from work.^^ 

d. Deviation or Departure from Scope of Em¬ 
ployment 

As a general rule, the owner is not liable for the acts 
of his servant or agent in the operation of his motor 
vehicle where, at the time of the accident, the servant or 
agent has turned completely aside from, or abandoned 
the affairs of, the owner and Is using the vehicle entirely 
for his own business or pleasure. 


As a general rule, the owner is not liable for the 
acts of his servant or agent driving his motor vehi¬ 
cle where at the time of the accident the servant or 
agent has turned comipletel}- aside from or aban¬ 
doned the affairs of the owner and is using the ve¬ 
hicle entirely for his own busijiess or pleasure, 
and it has been held that this is true, no matter how 
short a time the servant is acting in matters dis¬ 
connected from the master’s business, if the acci¬ 
dent occurs during that time.^^ It is not every 
deviation from the line of his duties by the driver, 
however, which will have this effect.^® The devia¬ 
tion must be so substantial as to amount to an entire 
departure ; ^ slight deviation from the owner’s 

business is not sufficient to relieve the owner from 
liability,!'^ and a mere incidental departure during 
which the driver’s purposes are mingled with the 
owner’s will not discharge the owner from liabili- 
ty.is 


9. Miss.—Brown v. Bond, 1 So.2d 
794, 190 Miss. 774. 

Mo.—^Halsey v. Metz, App, 93 S.W. 
2d 41. 

Tenn.—Ely v. Rice Bros., 1'67 S.W.2d 
355, 26 Tenn App. 19. 

Tex.—American Produce Co. v. Gon - 
zales, Civ.App, 294 S.W. 273, re¬ 
versed on other grounds, Com App., 
1 S.W.2d 602. 

10. Miss.—Brown v. Bond, 1 iSo.'2d 
794, 190 Miss. 774. 

11. Miss.—Brown v. Bond, supra. 

12. Miss.—Brown v. Bond, supra. 
Repairs 

Where truck driver at time of ac¬ 
cident was driving employer’s truck 
to his home with, intention of taking 
it to shop for repairs pursuant to 
employer’s directions to have repairs 
made at first opportunity, employer 
could not avoid liability for injuries 
to third person on ground truck driv¬ 
er was not engaged in employer’s 
business withm scope of employment 
because operation of truck was for 
driver’s personal benefit, since em¬ 
ployer’s interest was also being 
served—^Hubbard v. Lock Joint Pipe 
Co., D.C.Mo., '70 F.Supp. 589. 

13. Ala.—Birmingham Post Co. v. 
Montgomery, 176 So. 37i5, 27 Ala. 
App. 495, certiorari denied 176 So. 
379, 234 Ala. 553. 

Ark.—^Allen v. Ross, 138 rS.W.2d 409, 
200 Ark. 104. 

Cal.—^Bayless v. Mull, 122 P.2d 608, 
150 Cal.App.2d 66. 

G-a—Reddy-Waldhauer-Maffett Co. v. 
Spivey, 185 S E. 147, 53 Ga.App. 
117—Dawson Chevrolet Co. v. Ford, 
170 S.E. 306, 47 Ga.App. '276. 

La.—^Braud v. Vinet, App., 5 So.2d 
200—Matheny v. U. S. Fidelity & 
Guaranty Co., App., 181 So. '647. 
Md.—^A. iS. Abell Co. v. Sopher, '22 A. 


2d 462, 179 Md. 687—^McDowell, 

Pyle & Co. V. Magazine Service, 
164 A. 148, 164 Md. 170. 

Mich.—Gray v. Sawatzki, 261 N.W- 
276, 272 Mich. 140—Horvath v. 
Finest Products Co., 259 N.W. 120, 
'270 Mich. 352. 

Miss.—'Stovall V. Jepsen, 13 So.2d 229, 
195 Miss. 115. 

Mo.—Becker v. Donahue, App., 168 
S.W.2d 960—Humphrey v. Hogan, 
App., 104 S.W.2d 767. 

Neb.—^Ebers v. Whitmore, 241 N.W. 
126, 122 Neb. 653. 

N.H.—Travelers Ins. Co. v. Marcoux, 
21 A 2d 161, 91 N.H. 450. 

N.J.—Okin V. Essex Sales Co., 135 A. 
821, 103 N.J.Law 217, affirmed 138 
A. 922, 104 N.J.Law 181—Katz v. 
Essex Sales Co., 13.5 A. 821, 103 
N.J.Law 217, affirmed 138 A. 921, 
104 N.J.Law 174. 

N.C—Parrott v. Kantor, 6 S.E.2d 40, 
216 N.C. 584—Riddle v. Whisnant, 
16 S.E.2d 698, 220 N.C. 131. 

Ohio.—Lombardi v. Silver, App., 33 
N.E.2d 558. 

Pa—Chamberlain v. Riddle, 38 A. 2d 
521, 155 Pa.Super. 507. 

R. I,—Hartley v. Johnson, 175 A. 653, 
54 R.L 477. 

S. C.—^Holder v. Haynes, 7 S.E.2d 833, 
193 S.C. 176, 

Tenn.—Standard Tire & Battery Co. 
V. Sherrill, 95 S.W. 2d 915, 170 

Tenn. 418. 

Tex.—Russell Const. Co. v. Ponder, 
182 S.W.2d 857, affirmed 186 S.W.2d 
233, 143 Tex. 412—Smith v. Turner, 
Civ.App., 150 S.W.2d 304, error dis¬ 
missed, judgment correct—^Reyn¬ 
olds V. Texas Iron Works Sales 
Corporation, Civ.App., 72 S.W.2d 
299—Dominguez v, Blaugrund, Civ. 
App.. 42 S.W.2d 489. 

Utah.—Saltas v. Affleck, 102 P.2d 493, 
99 Utah 65. 

Va.—^Bivens ▼. Manhattan For Hire 
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Car Corporation, 159 S.E. 39'5, 156 
Va. 483. 

Wash.—Leuthold v. Goodman, 157 P- 
2d 326, 22 Wash.2d 583. 

42 C.J. p 1110 note 59. 

XndependezLt journey or detour 
Ariz—McCauley v. Steward, 164 P.2d 
465, 63 Ariz. 524. 

Unauthorized trip on usual route 
Va.—Kavanaugh v. Wheeling, 7 S. 
E.2d 125, 175 Va. 105. 

14. Cal.—Musachia v. Jones, 223 P. 
1006, 65 CaLApp. 283. 

Miss—Corpus Juris cited In South¬ 
ern Bell Telephone & Telegraph 
Co. v. Quick, 149 So. 107, 113, 167 
Miss. 438. 

15. Tenn.—Tellow Cab Co. v. Bailey, 
5 Tenn.App. 349. 

42 C.J. p 1110 note 61. 

16. Iowa.—Orris v, Tolerton & War- 
field Co., 207 N.W. 365, 201 Iowa 
1344. 

42 CJ. p 1110 note 62. 

Departure or deviation 

VTiere facts show a departure 
from the master’s business by auto¬ 
mobile driver at time of an accident, 
the master’s chain of liability is sev¬ 
ered, but, if the facts show a mere 
deviation in the servant’s interest, 
liability still may attach.—^National 
Trucking & Storage v. Durkin, 39 A. 
3d 687. 183 Md. 584. 

17. Ky.—^Fleischmann Co. v. Howe, 
280 S.W. 496. 213 Ky. 110. 

N.C.—Corpus Juris cited in Parrott 
V. Kantor, 6 S.E.2d 40, 47, 216 N.C. 
584. 

42 C.J. p 1110 note 63. 

18. Cal.—^Kruse v. White, 253 P. 178, 
80 Cal.App. 86. 

42 C.J. p 1110 note 64. 



§ 437 


MOTOR YERICLES 


60 C.J.S. 


Intention as to future use. Where the accident 
happens while the vehicle is being’ used for the pur¬ 
poses of the owner, it is immaterial that the driver 
may have intended afterward to use it for other 

purposes.^9 

Deviation from route. The fact that the driver 
of a motor vehicle when on business for the owner 
deviates slightly from the usual or most direct route 
of travel does not as a general rule affect the lia¬ 
bility of his master for an injury resulting from his 
negligent operation of the vehicle,and this rule 
applies even though the driver at the time performs 
some act for himself or is serving some purpose of 
his own.2i Where, however, the driver deviates 
from the route which ordinarily he would follow in 
using the car on the owner’s business, and goes off 


on some errand or for some purpose wholly his 
own, the owner is not liable for injuries caused 
during such time.-2 Whether or not the servant 
has departed from the scope of his employment de¬ 
pends on all of the attendant circum&tances,^^ in¬ 
cluding the degree of deviation^^ and its purpose,^^ 
but it has been held that the test is not the degree 
of deviation, but whether the owner impliedly con¬ 
sented to the route actually taken. 2 6 The intention 
of the driver is important in determining whether 
he was acting for a purpose of his own or is still 
engaged in his employer’s work, 2 7 and it is proper 
to take into consideration whether the driver may 
or may not have been actuated by such considera¬ 
tions as avoidance of traffic congestion's or the ob¬ 
taining of a better roadway.29 In the absence of 


19. La.—^Bonstaff v. Hawkins, App., 
30 So 2d 781. 

Tenn.—Corpus Juris quoted in Bark¬ 
er V. Elder, 97 S.W.2d 654. 658, 20 
Tenn.App. 251. 

Tex.—^Wright v. Maddox, Civ.App., 
288 S.W. 660. 

Va.—^Elliott-Trant Motor Corporation 
V. Brennan, 170 S.B. 601. 161 Va. 
140. 

42 C.J. p 1108 note 50. 

20. Ala.—Bell v. Martin, 1 So.2d 906, 
241 Ala. 182. 

Ark.—Richards v. McCJall, 68 S.W. 2d 
432, 187 Ark. 61. 

La.—Loret v. Armour & Co., App., 
32 So.2d 55. 

N.J.—Dunne v, Hely, 140 A 327, 104 
N.J.Law 84. 

K C.—Lazarus v. Blue Ridge Grocery 
Co., 161 S.E. 553, 201 H.C. 817. 

S.C.—Carroll v. Beard-Laney, Inc., 35 
SE.2d 425, 207 S.C. 339. 

Utah.—Carter v. Bessey, 93 P.2d 490, 
97 Utah 427. 

Va.—Elliott-Trant Motor Corporation 
v. Brennan, 170 S.E. 601, 161 Va. 
140. 

Wis.—^Eckel v. Richter, 211 H.W. 158, 
191 Wis. 409. 

42 C.J. p 1110 note 65. 

Authorized detour 

Tenn.—Sandlin v. Komisar, 93 S.W. 
2d 645, 19 Tenn.App. 625. 

Two blocks 

Ky.—Pleischmann Co. v. Howe, 280 
S.W. 496, 213 Ky. 110. 

Six blocks 

Wash.—^Leulhold v. Goodman, 157 P. 
2d 326, 22 Wash.2d 583. 

Four hundred fee^t 

Hawaii.—'Carey v. Honolulu Iron 
Works Co., 30 Hawaii 457, rehear¬ 
ing denied 30 Hawaii 618. 

21. Ky.—^Pleischmann Co. v. Howe, 
280 SW. 496, 213 Ky. 110. 

H C.—Corpus Juris cited in Parrott 
V. Kantor, 6 S.E 2d 40, 47, 216 H. 
C. 584. 


'Pa.—^Welsh v. Feyka, 179 A 810, 119 
Pa.Super. 44. 

Tenn.—Yellow Cab Co. v. Bailey, 5 
Tenn.App. 349. 

42 C.J. p 1111 note 66. 

Connection with master’s business 
Where servant deviated from route 
designated by master, question in¬ 
volved in determining master’s lia¬ 
bility IS whether act of deviation was 
so disconnected from master’s serv¬ 
ice as to exonerate him from liabil¬ 
ity.—Bedell V. Mandel, 155 A. 383, 
108 N.J.Law 22. 

22. U.S.—Behaney v. Travelers Ins. 

Co.. C.C.A.H.J., 121 P.2d 838. 

Ala.—Jackson v. De Bardelaben, 118 
So. 504, 22 Ala App. 615. 

Conn.—^Barnes v. Cuzuina, 149 A, 

850, 111 Conn. 335. 

Ga.—Selman v. Wallace. 165 S.E. 

851, 45 GaApp. 688. 

La.—Camel v. Federal Compress & 
Warehouse Co., App., 147 So. 120. 
Mich.—Jeffries v. Jodawelky, 8 N.W. 
2d 121, 304 Mich. 421—Foote v. 
Huelster, 261 N.W. 296, 272 Mich. 
194. 

Miss —^Kramer Service v. Robinson, 
29 So.2d 456, 201 Miss. 805—Bour¬ 
geois V. Mississippi School Supply 
Co., 155 So. 209, 170 Miss. 310. 
N.H.—^Lemarier v. A. Towle Co., 51 
A.2d 42, 94 N.H. 246—Sauriolle v. 
O’Gorman, 163 A. 717, 86 N.H. 39. 
N.J.—^Mathis v. Hirsch Compound 
Roofing Co., 153 A 700, 9 N.J.Misc. 
335. 

Okl.—Retail Merchants Ass’n and 
Associated Retail Credit Men of 
Tulsa V. Peterman, 99 P.2d 130, 186 
Okl 560. 

R.I.—Hartley v. Johnson, 1'76 A 653, 
54 R.I. 477. 

Tenn.—Burris v. Farrell Brothers, 
14 Tenn.App. 121—Yellow Cab Co. 
V. Bailey, 5 Tenn.App. 349. 

42 CJ. p nil note 67. 

Ferxnissible route 

A deviation precluding imposition 
of liability on employer for em¬ 
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ployee’s negligent operation of motor 
vehicle occurs when a route which 
might otherwise have been permis¬ 
sible is seleeLed to carry out a mis¬ 
sion personal Lo the employee—Jef¬ 
fries V. Jodawelky, 8 N.W.2d 121, 304 
Mich. 421. 

Eight blacks 

Ky—Model Laundry v. Collins, 43 S. 

W.2d 693, 241 Ky. 191. 

Twenty blocks 

Va.—^Virginia Ice & Freezing Corpo¬ 
ration V. Coffin, 184 S E. 214, 166 
Va. 154. 

Half mile 

Conn.—Hickson v. W. W. Walker Co., 
149 A. 400, no Conn. 604, 68 A.L.R. 
1044. 

Five miles 

Iowa.—Usher v. Stafford, 288 N.W. 
432, 227 Iowa 443. 

23. Wash.—^Leuthold v. Goodman, 
157 P.2d 326, 22 Wash.2d 583. 

24. Mo.—Fidelity, etc., Co. v. Kan¬ 
sas City R. Co., 231 SW. 277, 207 
Mo.App 137. 

Wash—Leuthold v Goodman, 157 P. 
2d 326, 22 Wash.2d 583. 

25 . Ark.—Richards v. McCall, 58 S. 
W.2d 432, 187 Ark 61. 

La—^Haeuser v, ^Lna Casualty & 
Surety Co, App., 185 So 493, set 
aside on other grounds 187 So. 684. 
Wash.—^Leuthold v. Goodman, 157 P. 
2d 326, 22 Wash.2d 583 

26. Mich.—Kalinowski v. Odlewany, 
287 N.W. 344, 289 Mich. 684. 
There either is or is not a '^devia¬ 
tion,” and there can be no such thing 
as a ^‘slight deviation.”—^Kalinowski 
V. Odlewany, supra. 

27. Mass.—^Mathewson v. Edison 
Electric Ilium. Co., 122 N.E 743, 
232 Mass. 576. 

28. Mass.—Mathewson v. Edison 
Electric Ilium. Co., supra. 

29. Mass.—Mathewson v. Edison 
Electric Ilium. Co., supra. 
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Specific directions, the choice of route is open to 
the employee, and his failure to employ the short¬ 
est route is not a departure from his emplo 3 'ment if 
he uses an ordinary, customary, and usual route.^O 
A deviation from the instructed route does not re¬ 
move the servant from the scope of his employ- : 
ment where the -deviation is made in the employer’s 
interest and is not so great as to require the con¬ 
clusion that it constituted a departure from the 
master’s business.^l 

Going to or returning from meals. A slight de¬ 
viation by the driver of a motor vehicle from his 
direct route in order to procure a drink or a meal 
is ordinarily held not to establish an abandonment 
of his master’s business.32 The owner, however. 


will not be liable for his acts where he has stepped 
entirely aside from the scope of his employment. 

Return to scope of employment. Xotwithstand- 
ing the chauffeur may previously have deviated 
1 from the owner’s business, if at the time of the ac¬ 
cident complained of he has resumed the ovrner’s 
business and is acting within the line and scope of 
his employment, the owner may be liable.^4 Al¬ 
though there is authority to the contrary,35 the 
mere fact that the chauffeur, after having made an 
unauthorized use of his employer’s vehicle for pur¬ 
poses of his own, is returning with it does not re¬ 
instate him within the scope of his employment so 
as to render his employer liable for his acts,36 but 
he must have returned to the point of his departure 


30. Wis.—Eckel v. Richter, 211 N.W. 
158, 191 Wis. 409. 

42 C J. p 1112 note 73. 

Use for own purposes 
Failure of employer to specify a 
particular route does not, of itself, 
permit employee’s personal use of 
employer's motor vehicle and unless 
consent can be implied from some 
other source, such use is a deviation 
or departure from employer’s busi¬ 
ness which precludes imposition of 
liability on employer for employee’s 
negligence.—Jeffries v. Jodawelky, 8 
N.W.2dl21, 304 Mich. 421, 

31. U.S.—Garford Trucking Corp. v, 
Mann, C.C.A.Mass, 163 F.2d 71, 
certiorari denied 68 S.Ct. 112, 332 

U. S. 855, 92 KEd. -. 

32. U.S.—Hubbard v. Lock Joint 
Pipe Co., D.C.Mo., 70 F Supp. 589. 

La.—Embry v. Reserve Natural Gas 
Oo. of Louisiana, 124 So. 572, 12 
La.App. 97. 

Md.—Mech v. Storrs, 179 A. 525, 169 
Minn.—Free Press Co. v. Bellig, 236 
N.W. 306, 183 Minn. 286. 

N.Y.—Haase v. City of Buffalo, 8 N. 

T.S.2d 337, 255 App.Div. 357. 

42 C.J. p 1112 note 74. 

33. Wis.—Bohnsack v. Huson-Zieg- 
ler Co., 248 N.W. 764, 212 Wis. 65. 

42 C.J. p 1112 note 75. 

34. Ga.—^Atlanta Furniture Co. v. 
Walker, 181 S.E. 498, 51 Ga.App. 
781. 

Ill.—Craig- v. Tucker, 264 Ill.App. 
521. 

Iowa.—Orris v. Tolerton & Warfield 
Co, 207 N.W. 365, 201 Iowa 1344. 
Ky.—Central Truckaway System v. 

Moore, 201 S.W.2d 725, 304 Ky. 633. 
La.— Corpus Juris quoted in James 

V. J. S. Williams & Son, 150 So. 9, 
13, 177 La. 1033. 

Md.—^Erdman v. Henry S. Horkheim- 
er & Co., to Use of World Fire 
& Marine Ins. Co., 181 A. 221, 169 
Md. 204. 
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Mich.—Gray v. Sawatzki, 261 N.W. 
276, 272 Mich 140—Murphy v. Ku- 
hartz, 221 N.W. 143, 244 Mich. 54. 
Minn.—Lausche v. Denison-Karding 
Chevrolet Co.. 243 N.W. 52, 1S5 
Minn. 635. 

Miss.—McLaurin v. McLaurin Furni¬ 
ture Co., 146 So. 877, 166 Miss. ISO. 
Mo.—Nagle v. Alberter, App., 53 S. 

W.2d 289. 

Neb.—Keebler v. Harris, 235 N.W. 
328, 120 Neb. 739. 

N.T.—Schultze v. McGuire, 150 N.E. 
516, 241 N.T. 460. 

Okl.—Palmer v. Bassett, 95 P.2d 872, 
186 Okl. 5. 

Tenn.—Ely v. Rice Bros, 167 S.W. 

2d 355, 26 Tenn.App. 19. 

Tex.— Corpus Juris cited in Chisos 
Mining Co. v. Huerta, 171 S.W,2d 
867, 868, 141 Tex. 289—Collin Coun¬ 
ty Motor Co, V. Howard, Civ.App., 
121 S.W.2d 460, error dismissed. 
Wash.— Corpus Juris cited in For¬ 
man v. Shields, 48 P.2d 599, 602, 
183 Wash. 333. 

42 C.J. p 1112 note 76. 

Different route 

Fact that servant using master's 
automobile on master's business fails 
to return by same route used in go¬ 
ing does not necessarily relieve mas¬ 
ter of liability for servant's negli¬ 
gence on return trip, if route on re¬ 
turn trip was reasonably direct and 
proper.—Cable v. Johnson, Mo.App., 
63 SW.2d 433. 

35. La.—Culver v. Toye Bros. Tel- 
low Cab Co„ App., 26 So.2d 296— 
Williamson v. De Soto Wholesale 
Grocery Co., App., 16 So.2d 739— 
Mancuso v. Hurwitz-Mintz Furni¬ 
ture Co., App., 181 So. 814, rehear¬ 
ing denied 183 So. 461—^Matheny 
V. U. S. Fidelity & Guaranty Co., 
App,, 181 So. 647—Goldman v. Tel- 
low Cab Co., 134 So. 351, 17 La.App. 
450—Bowles v. McGlasson, 5 La. 
App. 367. 

42 C.J. p 1112 note 77. 

Rlemeuts of reentry to employer’s 
business 

(1) An employer is liable under 
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respondeat superior doctrine for 
damages due to employee’s negligent 
driving of employer’s vehicle, where 
'employee’s trip originated in employ¬ 
er’s business, and mental purpose of 
employee following any deviation is 
to return to his next duty, whether 
to continue work or to return vehicle 
to employer, and such purpose has 
been put into effect by starting re¬ 
turn journey.—Loret v. Armour & 
Co., La.App.. 32 So.2d 55—^\^’'illiam- 
son V. De Soto Wholesale Grocery 
Co., La.App, 16 So.2d 739—Braud v. 
Vinet, La.App., 5 So.2d 200—^^Varnick 
V. Louisiana Highway Commission, 
La.App., 4 So.2d 607, followed in 4 
So.2d 615 and Ledet v. Louisiana 
Highway Commission, 4 So.2d 615, 
first case. 

(2) In determining whether an 
employee has reentered business of 
employer after employee has devi¬ 
ated from his employment, no hard 
and fast rule can be laid down and 
every case must rest on its partic¬ 
ular facts.—^Warnick v. Louisiana 
Highway Commission, La,App., 4 So. 
2d 607, followed in 4 So.2d 615 and 
Ledet v. Louisiana Highw^ay Com¬ 
mission, 4 So.2d 615, first case. 

36. Ariz.—McCauley v. Steward, 164 
P.2d 465, 63 Ariz. 524—Corpus 

Juris cited in Peters v. Pima Mer¬ 
cantile Co, 27 P.2d 143. 147, 42 
Ariz. 454. 

Ga.—Reddy-Waldhauer-Maffett Co. v. 
Spivey, 185 S.E. 147, 53 Ga.App. 
117. 

Md.—National Trucking & Storage 
v. Durkin, 39 A.2d 687, 183 Md. 584. 
Minn.—Corpus Juris cited ia Kiley 
V. Sward-Kemp Drug Co., 9 N.W. 
2d 237, 214 Minn. 548. 

Mo.—^Humphrey v. Hogan, App., 104 
S,W.2d 767. 

N.C.—Martin v. Greensboro-Fayette- 
ville Bus Line, 150 S.E. 501, 197 N. 
C. 720. 

Ohio.—Bauman v. Sincavich, 27 N.E. 
2d 772, 137 Ohio St. 21—Jakubek v. 
Coca-Cola Bottling Co. of Warren, 
50 N.E.2d 678, 72 Ohio App. 42. 
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from his duties,or to a point where in the per¬ 
formance of his duties he is required to be;38 in 
other words, the relationship of master and servant 
is regarded as suspended during the entire time 
during which he employs the vehicle until he has 
returned it to its proper place.39 Another view is 
that until the dominant purpose of the chauffeur 
becomes the performance of the master’s business, 
there is no resumption of the relation of master and 
servant.^® Although it may be the duty of the em¬ 
ployee to return the vehicle to the owner after he 
has made use of it for his own purposes without 
authority, the owner is not liable for his acts in so 
doing,4i although the owner may have directed its 

return.42 

Where the owner has given the chauffeur per¬ 
mission to use his motor vehicle for a specific pur¬ 
pose of the chauffeur’s with an express or implied 
direction to return it to a particular place in order 
to continue his services to the owner, the chauffeur, 
after he has accomplished his specific purpose, is, 


accoiiijiing to some authorities, engaged in the own¬ 
er’s business and within the scope of his employ¬ 
ment while driving back with the vehicle ^nd 
the same rule has been applied where the chauffeur 
has permission to use the vehicle for purposes of 
his own when not needed in the owner’s business.44 
Other authorities have refused to consider the mere 
fact that the chauffeur is returning as establishing 
that he is again within the employer’s service.^S 

§ 438. Acts of Independent Contractor 

a. In general 

b. Garage proprietor or repairman 
a. In Greneral 

As a general rule the owner of a motor vehicle Is not 
responsible for injuries resulting from its operation by 
an independent contractor. 

In the absence of a statute, ordinance, or special 
contract,46 ordinarily the owner of a motor vehicle 
is not liable for an injury occasioned by one who is 


Okl.—^Drake v. Specht, 53 P.2cl 235, 
175 Okl. 414. 

Or.—Jasper v. Wells, 144 P.2d 505, 
173 Or. 114. 

Tenn.—Barker v. Elder, 97 S.W.2d 
654, 20 Tenn.App. 251, 

Tex,—Southwest Dairy Products Co. 
V. De Prates, 125 S.W.2d 282, 132 
Tex. 556, 122 ALR. 854—Smith v. 
Turner, Civ.App., 150 S.W.2d 304, 
error dismissed, judgment correct 
—Morgan v. Luna, Civ.App., 114 S. 
W2d 279. 

Va —Master Auto Service Corpora¬ 
tion V. Bowden, 19 S.E.2d 679, 179 
Va. 507. 

W.Va.—Meyn v. Dulaney-Miller Au¬ 
to Co., 191 S.E 558, 118 W.Va, 545. 
42 C.J. p 1112 note 78. 

Retmn is not master’s husiness 
Tex.—Southwest Dairy Products Co. 
v. De Prates, 125 S.W.2d 282, 132 
Tex. 556, 122 A.L.R 854. 

42 C.J. p 1112 note 78 [a]. 

Point less distant than point of de¬ 
viation 

In case servant departs from route 
which course of employment requires 
him to follow, master is not liable 
until servant gets back on direct 
route to place where his duty re¬ 
quires him to be, notwithstanding 
servant may have reached point less 
distant from his proper destination 
than the point of deviation.—Irwin v. 
Williamson Candy Co., 255 N.W. 400, 
268 Mich. 100. 

37. Mich.—Murphy v. Kuhartz, 221 
N.W. 143, 244 Mich. 54. 

Minn.—Corpus Juris cited in. Kiley 
V. Sward-Kemp Drug Co., 9 N.W.2d 
237. 214 Minn. 548. 

42 C.J. p 1113 note 79. 

38. Mich.—^Irwin v. Williamson 


' Candy Co., 255 NW. 400, 268 Mich. 
100—Murphy v. Kuhartz, 221 N.W. 
143, 244 Mich. 54. 

Minn.— Corpus Juris cited lu Kiley v. 
Sward-Kemp Drug Co, 9 N.W.2d 
237, 214 Minn. 548. 

Mo.—Cable v. Johnson, App., 63 S. 
W.2d 433. 

Pa.—Martin v. Lipschitz, 149 A. 168, 
299 Pa. 311. 

Tenn.—Barker v. Elder, 97 S.W.2d 
654, 20 Tenn.App. 261. 

42 C.J. p 1113 note 80. 

39. Ala.—Bell v. Martin, 1 So 2d 
906, 241 Ala. 182. 

Pa,—Martin v. Lipschitz, 149 A. 168, 
299 Pa. 211—Graham v. Hendei’son, 
98 A. 870, 254 Pa. 137. 

40. NT.—Goschar v. Bauer, 13 N.T. 
S.2d 328. 

42 C.J. p 1113 note 82. 

41. Utah.—Cannon v. Goodyear Tire, 
etc., Co., 208 P. 519, 60 Utah 346. 

42 C.J. p 1113 note 83, 

42. Cal.—Musachia v Jones, 223 P. 
1006, 65 Cal.App. 283. 

43. Pa—Graham v, Henderson, 98 
A. 870, 254 Pa. 137. 

42 C.J. p 1113 note 86. 

44. Mass.—Cummings v. Republic 
Truck Co., 135 N.E. 134, 241 Mass. 
292. 

42 C.J. p 1114 note 87. 

45. Md.—Fletcher v. Meredith, 129 
A. 795, 148 Md. 580, 45 AL.R. 474. 

42 C.J. p 1114 note 88. 

46. Cal.—Taylor v. Oakland Scaven¬ 
ger Co., 110 P.2d 1044, 17 Cal.2d 
594. 

Statutes imposing liability on owner 
where car used with his consent 
see infra § 442. 
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Statutes relating specifically to em¬ 
ployers of contractors 

Under statutes providing that the 
employer is liable for the negligence 
of the contractor if the wrongful act 
is the violation of a duty imposed 
by express contract on the employ¬ 
er, or if the wrongful act is the vio¬ 
lation of a duty imposed by statute, 
the employer is not liable where the 
wrongful act was a violation of duty 
imposed on the operator but not on 
the owner of the motor vehicle being 
driven by an independent contractor. 
—^De Bord v. Proctor & Gamble Dis¬ 
tributing Co., D.C.Ga., 58 F.Supp. 157, 
affirmed, C.C.A., 146 P.2d 64. 

Violation of law 

Under a statute imposing liability 
on a person who allows the opera¬ 
tion of a vehicle, owned by him, in 
violation of law, the owner is not 
liable for the acts of a lessee who is 
an independent contractor.—Luckie 
v. Diamond Coal Co., 183 P. 178, 41 
Cal.App. 46. 

Public Service carriers 

(1) Statute, prohibiting operation 
of motor vehicle on state highways 
in transporting passengers or prop¬ 
erty for compensation as common 
carrier without filing bond, indem¬ 
nity undertaking, or insurance policy, 
guaranteeing payment of all dam¬ 
ages resulting from accidents due to 
negligence in use or operation there¬ 
of, with public service commission, 
held not to render motor carrier lia¬ 
ble for independent contractor’s act, 
ordinary rules of agency not being 
abrogated thereby.—Cushman Motor 
Delivery Co. v. Smith, 1 N.E.2d 628, 
51 Ohio App. 421. 

(2) Statute requiring that motor 



60 C.J.S. 


MOTOR VEHICLES 


§ 438 


operating the vehicle, not as the owner’s agent or 
servant, but as an independent contractor, or where 
the driver is the agent or servant of an independent 
contractor,unless the owner actively interferes 
with the manner of driving the car,48 or unless by 
some independent negligent act or omission he be¬ 
comes a procurer and cause of the wTongful act 
complained of;49 but where it sufficiently appears 
that the relationship of independent contractor did 
not exist as respects the operator of the motor ve¬ 
hicle, the owner may not escape liability on the 
ground of such status.^® 

Partnership, Where it appears that a motor ve¬ 
hicle owned by a partner or partnership is operated 


b}: an independent contractor, the partnership will 
not be liable for his negligence,®^ but the partner¬ 
ship may not escape liability on such plea where the 
facts fail to support its claim that the driver occu¬ 
pied the status of an independent contractor,or 
where the firm exercises control over the vehicle de¬ 
spite its operation by an independent contractor.^^ 

Salcs;nan. The owner is not liable for the acts of 
one endeavoring to sell the vehicle for a commis¬ 
sion and over whom the owner retains no control 
with respect to the manner in which he may do his 
w'ork,S4 as where the accident occurs during a dem¬ 
onstration by such a salesman;®® and the same 
principle governs where he is endeavoring to sell 


transportation company file liability 
policy or bond with public utilities 
commission does not abrogate rule 
as to liability of independent con¬ 
tractor.—Leonard v. Kreider, 190 N. 
E. 634, 128 Ohio St. 267. 

47. U.S.—^De Bord v. Proctor & 
Gamble Distributing Co., G.C.A.Ga., 
146 F.2d 54—Kruutari v. Hageny, 
D.C.Mich, 75 F Supp. 610. 

Ala.—^Dortch Baking Co v. Schoel, 
194 So. 807, 239 Ala 266. 

Ga.—Simmons v, Beatty, 7 S.B.2d 
613, 61 Ga.App. 759—Corpus Juris 
cited iu "Whitehall Chevrolet Co v. 
Anderson, 186 S.E. 135, 137, 53 Ga. 
App. 406. 

Idaho.—Magee v. Hargrove Motor 
Co., 296 P. 774, 50 Idaho 442. 

La.—^Donovan v. Standard Oil Co. of 
Louisiana, App., 197 So. 320—^Bol¬ 
ton V. Banack, App., 190 So 862. 
Mo.—Foster v. Campbell, 196 S.W.2d 
147, 365 Mo. 349— Corpus Juris 

cited in Mattocks v. Emerson Drug 
Co., App., 33 S.W.2d 142, 143. 

Or.—^Allum v. Ball, 124 P.2d 533, 168 
Or. 577. 

Tex—Clark v. Lynch, Civ.App., 139 
S.W.2d 294—Pittman v. City of 
Wichita Falls, Civ.App., 120 S.W.2d 
847, error dismissed. 

42 C.J. p 1114 note 92. 

Employer other than owner see infra 
§ 455. 

Liability for acts of employee using 
own car see infra § 453. 

Inherently dangerous work 

Hauling and delivery of coal In 
sacks by truck was not a nuisance 
or such inherently dangerous work 
that coal dealer would become liable 
for acts of truck operator who was 
independent contractor.—^Hood v. Az- 
rael, 175 A. 666, 167 Md. 641. 
Transportation of cars by convoy 
Automobile dealer who engaged an¬ 
other to bring a number of automo¬ 
biles by convoy from factory at a 
fixed price per automobile was not 
liable for collision of one of such 
automobiles with automobile of an¬ 
other as result of negligence of driv¬ 


er who had been hired by such other, 
since latter was an independent con¬ 
tractor rather than an employee, not¬ 
withstanding dealer selected the 
route to be followed and gave direc¬ 
tions as to oiling of the automobiles. 
—Brooks V. Johnson, 72 P.2d 194, 22 
Cal.App.2d 618. 

Rented vehicle 

Where one rents a motor vehicle 
from the owner and the lessee has 
complete control of the vehicle, the 
owner is not liable for negligence of 
the lessee or its servants in the 
operation of the motor vehicle.—Kru¬ 
utari V. Hageny, D.C.Mich., 75 F. 
Supp. 610. 

48. N.T.—Baker v. Allen, etc.. Auto 
Renting Co., 131 N.E. 551, 231 N. 
T. 8. 

42 C.J. p 1127 note 84. 

49. N.Y.—Baker v. Allen, etc.. Auto 
Renting Co., supra. 

42 C.J. p 1127 note So. 

50. Iowa.—^Wamser v. Bostian, 298 
N.W. 860, 230 Iowa 792. 

Tex—^King v. Galloway, Com.App., 
284 S.W. 942. 

W'.Va.—Meyn v. Dulaney-Miller 
Auto Co., 191 S.E. 558, 118 W.Va. 
545. 

Relationship of agency or of master 
and servant see supra § 436. 
Refusal to extend doetzine 

Owner of semitrailer held liable to 
motorist struck by automotive trans¬ 
portation unit consisting of “puller’" 
attached to semitrailer, notwith¬ 
standing defense that “puller” w’as 
owned and operated by independent 
contractor, in view of evasion of 
liability and denial of relief to in¬ 
jured person which application of 
doctrine of independent contractor 
would make possible, the court re¬ 
fusing to extend the doctrine of in¬ 
dependent contractor to cover a fac¬ 
tual situation of this kind.—Pecor- 
aro V. Shippers Dispatch, 295 N.Y.S. 
153. 162 Misc. 309. 

61. Tenn.—Erwin v. Gregory, 13 
TennApp. 39. 
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Liability for acts of copartner or co- 
Owner see infra § 440. 

Partner as iudependeiit contractor 
"Where the evidence showed that 
one of two partners engaged in feed¬ 
ing livestock was operating a truck 
and hauling livestock for the part¬ 
nership, but was paid by the part¬ 
nership for such hauling the same as 
a third person, he was an independ¬ 
ent contractor and the partnership 
was not liable for his torts while 
driving the truck.—Erwin v Gregory, 
supra. 

52. Ky,—^Vansant v. Holbrook's 
Adm'r, 146 S.W.2d 337, 285 Ky. 88 
—Irvin V. Madden, 134 S.W.2d 942, 
2S1 Ky. 7. 

53. Cal—^Willis V. San Bernardino 
Lumber & Box Co., 256 P. 224, 82 
Cal.App. 751. 

Firm maiLager iu control 

Partnership members were liable 
for damages from leaving unlighted 
truck where managing partner in 
whose name it was registered exer¬ 
cised control over truck, although 
driver was independent contractor.— 
Willis V. San Bernardino Lumber & 
Box Co., supra. 

54. Ga.—Simril v. Davis, 155 S.E. 
790, 42 Ga.App. 277. 

Md.—Bell V. State, 138 A. 227, 153 
Md. 333, '58 A.L.R. 1051. 

Tenn.—Corpus Juris cited in Hodges 
V. West. S Tenn.App. 307, 309. 
Tex.—Thurman v. Culberson, Civ. 
App., 22 S.W. 2d 525, error dis¬ 
missed. 

43 C.J. p 1115 note 98. 

55. Ga,—Simril \. Davis, 155 S.E 
790, 42 GaApp. 277. 

Mo.—Horn v. Rnoads, 296 S. W. 389, 
317 Mo. 572. 

Owner furnishing gasoline 

Owner held not liable for Injuries 
caused by negligence of independent 
contractor while demonstrating auto¬ 
mobile, although knowing car was to 
be demonstrated and furnishing gaso¬ 
line.—Simril v. Davis, 155 S.E, 790, 
42 Ga.App. 277. 
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■products other than the automobile.Where, how- 
over, the facts do not sustain the owner’s claim that 
the driver or user of his motor vehicle was an in¬ 
dependent contractor while engaged in selling the 
owner’s automobiles^^ or other products,®^ the 
owner may not escape liability on such ground. 

b. Garage Proprietor or Eepairman 

An owner of an automobile is not responsible for the 
negligence of a garage proprietor or repairman in pos¬ 
session of a car free from the control and direction of 
the owner. 

In the absence of a statutory provision relating 
thereto, where a garage proprietor, mechanic, or 
repairman has possession of a motor vehicle free 
from the control or direction of its owner, he is 
deemed an independent contractor for whose neg¬ 
ligence in the operation of the vehicle the owner 
may not be held responsible,^9 even though the 
owner’s chauffeur was riding in it at the time of 
the accident,^0 and despite the fact that the person 
to whom the vehicle was delivered for repairs was 
not a mechanic by trade.^i In other words, the 
transaction is regarded as a bailment imposing li-a- 


bility on the garageman and not on the owner for 
the negligent act of the former.62 owner has 

been held not liable whether the vehicle was at the 
time of the accident being driven to the garage,63 
or being tested on the road,6-1 or being driven back 
to the owner following completion of repairs.66 

Tozving. The owner is not liable for the acts of 
an independent contractor towing the owner’s dis- 
abled66 or repossessed67 motor vehicle without any 
direction or control on his part, or for such per¬ 
son’s acts in preparation for the towing, 68 and 
where the tower is in full charge such rules apply 
even though the owner may be present at the time.69 

§ 439. Acts of Bailee 

As a general rule, and in the absence of a statute 
to the contrary, the owner of a motor vehicle is not liable 
for injury to another resulting froni the negligence of his 
bailee in the operation of the vehicle. 

In the absence of statutes imposing liability on 
the owner, as discussed infra § 442, ordinarily the 
owner of a motor vehicle is not liable for the neg¬ 
ligence of a hirer or borrower to whom he has re¬ 
linquished control over the vehicle'^® and who is 


56. Tenn.—^Hinkle v. Smith, 65 S.W. 
2d 581, 16 TennApp. 593. 

Newspaper suTbscription campaigna 
Tenn.—Hinkle v. Smith, supra. 

57. Or.—^Houston v. Keats Auto Co., 
166 P. 531, 85 Or. 125 

Tenn—Ely v. Rice Bros., 167 S.W.2d 
355, 26 Tenn.App. 19. 

58. La—Jones v. Shehee-Ford Wag¬ 
on & Harness Co, 163 So. 129, 1S3 
La. 129—Ra,vare v. McCormick & 
Co., App., 166 So. 183. 

W.Va.—Meyn v. Dulaney-Miller Auto 
Co., 191 SE. 55S, 118 W.Va. 545, 

59. Iowa.—Johnson v. Selindh, 265 
NW. 622, 221 Iowa 378. 

Me.—Corpus Juris cited, in Daigle v. 
Pelletier, 31 A.2d 345, 346, 139 Me. 
3S2. 

Mo.—'Corpus Juris cited, in Mattocks 
V. Emerson Drug Co., App., 33 S.W. 
2d 142, 113. 

N.C.—Harris v. Carter, 41 S E.2d 764, 
227 N.C. 262. 

R.I.—Conant, for Use and Benefit of 
Indemnity Ins. Co. of North Amer¬ 
ica, V. Giddings, 13 A 2d 517, 65 
R.I. 79. 

Wis.—Zowin v. Peoples Brewing Co., 
273 N.W. 466. 225 Wis. 120—Ederer 
v. Milwaukee Automobile Ins. Co. 
Limited Mutual, 265 N.W. 694, 220 
Wis. 636. 

42 C.J. p 1114 note 95. 

Custom or its absence 

(1) Where a custom Is shown of 
delivering or sending for automobiles 
serviced or to be serviced by garage, 
custom becomes part of service ren¬ 
dered and makes garage owner an 


independent contractor with respect 
to service from time he takes posses¬ 
sion of automobile until its actual 
return.—Stanolind Oil & Gas Co., v. 
Trosclair, C.C.A.La., 166 F.2d 229, 
certiorari denied Trosclair v. Stano- 
Imd Oil & Gas Co. 68 S.Ct. 1086, 334 

U.S. 820, 92 L.Ed.- 

(2) Although repairman, who had 
received automobile as a bailee to 
repair it, was not under obligation, 
either by contract or by local cus¬ 
tom, to deliver automobile to owner 
at any place except repair shop, re¬ 
pairman had a right to return auto¬ 
mobile to owner at another garage 
without charge for such service, 
without effecting an alteration of the 
relationship, and he and not owner 
was responsible for negligent act of 
repairman’s agent in making de¬ 
livery.—Gatz V. Smith, Tex Civ.App., 
205 S W.2d 616, error refused 
©0. Ga.—^^Vooley v. Doby, 92 S E. 
295, 19 GaApp. 797. 

61. ^ Ga,—^De Loach v. Hicks, 177 S. 
E. 822, 50 GaApp. 239—Yearwood 

V. Peabody, 164 S.E. 901, 45 Ga. 
App 451, 

62. N.Y.—Blake v. Salmonson, 67 N. 
Y.S 2d 607, 188 Misc. 97. 

Wis.—Paine v. Pinkler Motor Car 
Co., 264 N.W. 477, 220 Wis. 9— 
Menge v, Manthey, 227 N.W. 938, 
200 Wis. 485. 

Bailor of motor vehicle as not liable 
for negligence of bailee generally 
see infra § 439. 

63. N.J.—Onufer v. Strout, 183 A. 
I 215, 116 N.J.Law 274. 
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W.Va—Oakley v. Thornbury, 171 S 
B. 426, 114 W.Va. 188. 

64- Cal.—Clendenin v. Benson, 4 P.2d 
616, 117 Cal.App. 674 
Ga.—Ousley Co. v Ledbetter, 1-61 S. 

E. 634, 44 GaApp. 375. 

N.Y.—Drollinger v. McCurdy, 238 N 
Y.S 219, 228 AppDiv 664. 

65. Ga.—^Fisher v. Clark, 5 S.E.2d 
249, 60 Ga.App. 744. 

Tex.—Gatz v. Smith, lOiv.App., 20'5 
SW.2d 616, error refused. 

Vt.—Rich V. Holmes, 160 A. 173, 104 
Vt. 433, followed m Rich v 
Holmes, 160 A. 175, 104 Vt. 441. 

W.Va.—Rogers v. Boyers, 170 S.E 
905, 114 W.Va. 107. 

66. Cal.—Walton v. Donohue, '233 P. 
76, 70 Cal.App. 309. 

Iowa.—Johnson v. Selindh, 2i65 N.W. 
622, 221 Iowa 378. 

Miss.—Cox V. Dempsey, 171 So. 788, 
m Miss. 678. 

Pa.—Puller v. Palazzolo, 197 A- 225, 
329 Pa. 93. 

67. Ill.—Ryan v. Associates Inv. Co. 
of Illinois, 18 N.E.2d 47, 297 Ill 
App. '544. 

68. Wis.—Menge v. Manthey, 227 N. 
W. 938, '200 Wis. 485. 

69. Wis.—Menge v. Manthey, supra. 

70. U.S.—Williams v. Younghusband, 
CC-A-Fla., 57 F.2d 139. 

Ala.—Cruse-'Crawford Mfg. Co. v. 

Rucker, 123 So, 897, 220 Ala. 101. 
jixiz .—Corpus Juris q.uotad in Schnei¬ 
der v. McCleer, 4 P.2d 903, 904, 39 
Ariz. 190. 



60 C.J.S. 


MOTOR VEHICLES 


§ 439 


using it exclusively for his own purposes,the re¬ 
lationship between the parties being regarded as 
that of bailor and bailee, 72 and in determining the 
issue of the owner's liability it is immaterial wheth¬ 


er the bailment was for hire or gratu:tous.73 To 
impose liability on the owner for the acts of the 
hirer or borrower, the latter must have l^eon act¬ 
ing as the agent or servant of the o-wner/^ or they 


Ark.—^White v. Sims, 201 S.W.2d 21, 
211 Ark. 499—Reid v. Woods, 95 
S.W.2d 637, 192 Ark. 884. 

■Colo.—Hertz Dnv-Ur-Self System of 
Colorado v. Hendrickson, 121 P.2d 
483, 109 Colo. 1. 

Ill_White V. Seitz, 174 N.E. 371, 342 
Ill. 266—Bensman v. Reed. 20 N.E 
2d 910, 299 Ill.App. 531—Singer v. 
Cross, 257 Ill App. 41—Borgmier v. 
Wood, 252 IllApp. 194. 

Ind.—Jay v. Holman, 20 N.E 2d 6'56, 
106 Ind App. 413. 

Ky.—Packard-Louisville Motor Co. v. 

O'Neal, 58 S.W 2d 630, 248 Ky. 438. 
La.—Bailey v. Simon, App., 199 So. 
185—Donovan v. Standard Oil Co. 
of Louisiana, App., 197 So 320— 
Serpas v. Collard Motors, App., 178 
So. 261—Hadnck v. Burbank Coop¬ 
erage Co., App , 177 So. 831—Mon¬ 
roe V. Heard, App., 168 So. 519. 
Minn.—'Cornish v. Kreuer, 228 N.W. 
44.'5, 179 Minn. 60. 

Miss—Bourgeois v. Mississippi 
School Supply Co., 155 So. 209, 170 
Miss. 310—Sharpies v. Watson, 127 
.So. 779, 157 Miss. 236, applying 
Alabama law. 

Mo.—Corpus Juris cited in Sweat v. 
Brozman, 198 S.W.2d 531. 535, 239 
Mo.App. 1048—Saunders v. Prue, 
151 S.W.2d 478, 235 Mo.App, 1245— 
Humphrey v. Ownby, App., 104 S. 
W.2d 398. 

Neb.—Snyder v. Russell, 1 N.W.2d 
125, 140 Neb. 616. 

NH.—Wilkins v. Page, 20 A 2d 647, 
91 N.H. 409—^Wolcott v. Fellows, 
131 A. 352, 82 N.H, i556. 

N.J.—^Ruchlin V. A. G. Motor Sales 
Corporation, 22 A 2d 76'7, 127 N.J. 
Law 378—Marsh v. Sasanoff, 154 
A. 751. 9 NJ.Misc. 645—Gavin v. 
Cohn. 136 A. 330, 5 N.J.Misc. 296. 
_N.T.—^Kreitzman v. Indemnity Ins. 
Co. of North America, 15 N.T.S.2d 
25, 257 AppDiv. 627—^Landau v. 
Hertz Drivurself Stations, 260 N.T. 
S. 561, 237 App.Div. 141—Shaw v. 
Blainey. 277 N.Y.S. 466, 154 Misc. 
495—Brooks v. McNutt Auto De¬ 
livery Co., 214 N.Y.S. 5'62, 126 Misc. 
730. 

N.C.—Cook V. Stedman, 186 S.E. 317, 
210 N.C. 345. 

N.D.—Posey v. Krogh, 259 N.W. 7'57. 
■65 N.D. 490. 

Ohio.—Osber v. Teggerman, 176 N.E. 

123, 38 Ohio App. 498. 

Okl.—Corpus Juris cited in. Randolph 
V. Schuth, 90 P.2d 880, 882, 185 Okl. 
204. 

• Or.—^Kantola v. Lovell Auto Co, 72 
P.2d 61, 157 Or. 634—'Covey Drive 
Yourself & Garage v. City of Port¬ 
land, 70 P.2d 566, 157 Or. 117. 

: R.I.—Lind v. Interstate Motor Coach 


Corporations, 150 A. 821, 51 R.I. ; 
61. I 

Tenn.—East Tenness-'^e & Western 
North Carolina Motor Transp. Co. 
V. Brooks, 121 S.W.2d 559, 17.3 

Tenn. 542—Curtis v. Kyte, 106 S.W.; 
2d 234, 21 Tenn.App. 215. • 

Tex,—Ortiz v. Echols, Civ App., 131' 

‘S.W.2d 142, error dismissed, judg¬ 
ment correct—Purytar v. Martin, 
Giv.App., 13 S.W 2d 203. j 

Va.—Lumbermens Mut. Cas. Co. v. > 
Indemnity Ins. Co. of North Ameri- , 
ca, 42 S.E.2d 298, 186 Va 204—| 
Green’s Ex’rs v. Sm’lth, 131 S.E. SI6, 
146 Va 442, 44 A.L.R. 1175. rehear-I 
ing denied 132 S.E. 839, 146 Va. 412.. 
44 AL.R. 1175. 

Wash.—PLobbins v. Hansen, 52 P 2d , 
908, 184 Wash. 677. 

Wis.—'City of Milwaukee v. Froelich, | 
219 N.W. 954, 196 Wis. 444. | 

42 C J. p 1115 note 4. , 

Renting of motor vehicle as creating! 
status of independent contractor 
see supra § 438. I 

*‘Drivurself” | 

A person engaged in the business! 
of renting cars to others under a 
“drivurself” system in which he re¬ 
tained no control, but the renter paid 
a stated price per mile and had en¬ 
tire control of the automobile, was as 
matter of law not liable for damage 
caused by the renter’s negligence.— 
Garnatz v. Hertz Drivurself Stations, 
Mo.App., 59 S.W.2d 704. 

If different xaHroards constituted a 
unit, the principal railroad, owner of 
a motor truck, would he liable for 
negligence in its opeiation although 
the truck had been leased to a sub¬ 
sidiary which was operating it at the 
time of the accident.—^Pennsylvania 
R. Co. V. Lord, l-ol A. 400, 159 Md. 
518. 

2^oan to husband 

Where a wife lends her husband 
her car to make professional calls, 
their relationship is that of bailor 
and bailee precluding liability of the 
wife for the husband’s negligence.— 
Nash V. I^ng, 1'67 N.E. -762, 2B8 Mass. 
407. 

71, Ariz — Corpus Juris q.uoted in 
Schneider v, McAleer, 4 P.2d 903, 
904, 39 Ariz. 190 

MO.— Reis V. Gentry, 87 SW.2d 1037. 
N.Y.—Gavin v. Malherbe, 261 N Y-S. 
373, 146 Misc. 51, affirmed 266 N.Y. 
S. 897, 240 App.Div. 779, affirmed 
191 N.B. 486, 264 N.T. 403. 

N-.C.—Hawes v. Haynes. 14 S.E.2d 
503, 219 N.C. 535—Weatherman v. 
Ramsey, 176 S.E. 568, 207 N.C. 
270. 


R.I.—Gemma v. Rotondo, 5 A.2d 297, 
62 R.I 293, 122 A.L.P-. 223. 

12 C..J. p 1115 note 5. 

Social amenities 

Since social amenities require an 
escort to take his friend h^me but 
impose no such social obligation on 
another man in the party, where the 
latter lends his automobile to the es¬ 
cort he merely extends a courtesy, 
and the owner is not liable for neg¬ 
ligence of the escort who, after driv¬ 
ing his friend to her home, returned 
to pick up the owner and on such re¬ 
turn trip had a collision with another 
car, such use of the car having been 
wholly for the purposes of th^ bor¬ 
rower—^Ruben v. Raasch, 222 N.W. 
■779, 197 Wis. 531. 

Family purpose 

(1) In a Jurisdiction where the 
family purpose doctrine did not pre¬ 
vail, it was held that an automobile 
owner was not liable for driver's neg¬ 
ligence because he lent car to driver 
with understanding that owner’s son 
would make trip with driver.—Cul¬ 
pepper V. Holmes, 154 So. 726, 170 
Miss. 235. 

(2) Where family purpose doctrine 
is inapplicable, owner lending auto¬ 
mobile to son is not responsible for 
borrower’s negligence, in the absence 
of negligence in intrusting it to in¬ 
competent person.—Scates v. Sande- 
fer, 44 S.W.2d 310, 163 Tenn. 558. 

(3) Family purpose doctrine gener¬ 
ally see supra § 433. 

72. La.—Bailey v. Simon, App., 19 9 
So. 1S5—^Donovan v. Standard Oil 
Co. of Louisiana, App, 197 So. 320. 

Minn.—Mogle v. A. W. Scott Co , 174 
N.W. 832, 144 Minn. 173 
Neb.—Snyder v. Russell, 1 N.W.2d 
125. 140 Neb. 616. 

N.T.—Gochee v Wagner, 178 N.E. 
653, 257 N.T. 344. 

73. U.S.—^Williams v. Tounghus- 

band, C.-C.A.Fla., 57 F.2d 139. 

74. Ill.—Post V. Hightower, 2-62 Ill. 
App. 368. 

Miss.—Sharpies v. Watson, 127 So 
779, 157 Miss. 236. 

42 C.J. p 1116 note 8. 

Liability" of owner for negligence of 
his servant or agent in operation 
of motor vehicle see supra §§ 435- 
437. 

Salesmen for owner 
Automobile owner was held liable 
for injuries sustained by passenger 
while riding in automobile which was 
driven by another with owner's con¬ 
sent, where passenger paid for up¬ 
keep, gas, and oil of automobile a-nd 
used it in business of selling monu- 
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must have been engaged in a common enterprise.'^^ 

Where the owner rents an automobile to be op¬ 
erated by the employees of the hirer over whom the 
owner has no control, he is not liable for the neg¬ 
ligence of such employees,'^® and a like rule applies 
where a vehicle is lent and is driven by another 
than the borrower.In order to constitute one a 
bailee of the car he must have had not only actual 
control thereof, but the right of control,*^8 and 
where the owner and other occupants of a motor 
vehicle are jointly interested in a trip the fact that 
another is operating the car in which the owner 
rides will not constitute a bailment excusing the 
owner from liability for negligence of the opera¬ 
tor. The fact that the owner assisted the borrow¬ 
er in getting the car started after it had stalled en 
route does not show resumption of control render¬ 
ing the owner liable for subsequent negligence of 
the borrower proceeding on the latter’s own busi- 

ness.^0 

Prospective purchaser. Ordinarily the owner of 
a motor vehicle is not responsible for the negli¬ 
gence of his prospective purchaser in the operation 
of the vehicle, their relationship being regarded as 
that of bailor and bailee but where the facts 


do not bring the case within the doctrine of bail¬ 
ment the owner may not escape liability for the 
negligence of the prospective purchaser in operat¬ 
ing the vehicle.S2 

Serva7it as horrozver or hirer. The owner is not 
liable for negligence in the operation of his car by 
an employee to whom he has lent or rented it and 
who is using it for his own purposes.83 So a chauf¬ 
feur who, as part of his wages or compensation, is 
permitted to use his employer’s automobile for his 
own pleasure at times when not engaged in his reg¬ 
ular duties is a hirer of the automobile and there¬ 
fore a bailee for whose negligence the employer as 
bailor is not liable to third persons. ^4 

'^Dangerous instrumentality/" The owner of a 
motor vehicle has the right to lend it to another so 
long as it is not a dangerous instrumentality,85 and 
in the absence of a statute providing otherwise, it is 
generally held that the loan or other bailment of 
a motor vehicle without defect does not render the 
owner liable for the driver’s negligence under the 
doctrine of dangerous instrumentalities.86 Where, 
however, the owner permits his motor vehicle to 
become defective or permits it to be operated by an 
incompetent person, such motor vehicle becomes a 


ments for owner, and at times for 
passenger's own diversion.—Monari- 
ty v Shyne. 279 N.T.S. 768, 244 App. 
Div. 868. 

75. Iowa.—'Carpenter v. Campbell 
Auto Co., 140 NW. 225, 159 Iowa 
52. 

42 C.J. p 1116 note 9. 

Liability of owner engaged in Joint 
enterprise see 'infra § 440. 

76. U.S.—^Kruutari v. Hageny, D.C. 
Mich., 75 F Supp. 610. 

Ohio—Holmes v. Yellow Taxicab Co., 
162 N.E 710, 2S Ohio App. 382. 

42 C.J. p 1'116 note 6. 

Lessee of motor vehicle as independ¬ 
ent contractor see supra § 438. 

77. Ky.—Packard-Louisville Motor 
Co. V. O’Neal, i58 S.W.2d 630, 248 
Ky. 438. 

La.—Donovan v Standard Oil Co. of 
Louisiana, App., 197 So. 320—Mon¬ 
roe V. Heard, App., 168 So. 519. 
N.Y.—Parsons v. Wisner, 113 N.Y S. 
922. 

N.'C.—Tyson v. Frutchey, 140 S.E. 

718, 194 N.C. 750 
BoiTOwer from borrower 
Where child was injured by negli¬ 
gence of driver of automobile who 
borrowed it from one who had bor¬ 
rowed it from owner's son and bor¬ 
rowers had used automobile for their 
own individual purposes, owner was 
held not liable for child’s injuries.— 
Reis V. Gentry, Mo., 87 S.W.2d ,1037. 


78. Ind.—Jay v. Holman, 20 N.E.2d 
■65'6, 106 Ind.App 413. 

78. Ind.—Jay v. Holman, supra. 
Offering' car if someone else drove 
The facts that owner told guests 
that they could use automobile if 
some one else would drive 'it, and 
that owner and guests were jointly 
interested in trip on which one guest 
undertook to drive for benefit of all 
occupants, and that owner had no 
separate interest in trip, did not es¬ 
tablish relationship of bailor and 
bailee between owner and guest driv¬ 
ing automobile so as to exempt own¬ 
er from liability for guest's negli¬ 
gence.—Jay V. Holman, supra. 

80. La.—Burke v. Toye Bros. Yel¬ 
low Cab Co., App, 28 So.2d 369. 

81. Ga.—Harris v. Whitehall Chev¬ 
rolet Co., 189 S.E. 393, 55 Ga.App 
130. 

Ky.—^Wayne’s Adm'x v. Woods, 121 
S.W.2d 957, 27i5 Ky. 477. 

La.—Graham v. American Employ¬ 
ers’ Ins. Co. of Boston, Mass, App., 
1171 So. 4'71. 

Mich—^Saunis v. Parfet, 258 N.W. 
23'5. 270 Mich. 165. 

Tex.—Gathright v. Carl Markley Mo¬ 
tor Co., Civ.App., 146 S W.2d 307. 
Wash.—^Hamp v. Universal Auto Co., 
24 P2d 77. 173 Wash. 585. 
Prospective purchaser as bailee or as 
agent of owner see supia § 436. 

82. Ill,—Cook V. Connelly Chevrolet 
Co., 261 I11.APP. 242. 
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Salesman In car with prospective 
purchaser 

Where the prospective seller or his 
agent accompanies the prospective 
purchaser and remains in general 
charge of the vehicle, there is no 
bailment exempting the owner from 
liability even though the prospective 
purchaser is permitted to drive.— 
Cook V. Connelly Chevrolet Co., supra. 

83. Ark.—White v. Sims, -201 S.W2d 
21, 211 Ark. 499—Reid v. Woods, 95- 
S.W.2d 637, 192 Ark. 884. 

Ill.—Singer v. Cross, 257 Ill.App. 41.. 
42 C.J. p 1116 note 10. 

84. Ind.—Fisher v. Fletcher, 133 N. 
E. 834, 191 Ind. '529, 22 A.L.R. 11392. 

N.H.—Groetz v. Day, 128 A. 334, 81 
N.H, 417. 

85. La.—Davis v. Shaw, App., 142 
So. 301. 

86. La.—Bailey v. Simon, App., 199 
So. 185—Davis v. Shaw, App., 142 
So. 301. 

Mich.—Tanis v. Eding, 251 N.W. 367, 
265 Mich. 94. 

Motor vehicle as generally not dan¬ 
gerous instrumentality see supra 
§ 12 . 

Xiiability to borrower’s invitee or li¬ 
censee 

Automobile is not dangerous in¬ 
strumentality within rule imposing- 
liability on owner to invitee or li¬ 
censee of borrower.—Slusher v. Hub¬ 
ble, 72 iS.W.2d 39, 254 Ky. i595. 
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dangerous instrumentality and the owner with 
knowledge of such facts may be so negligent in 
permitting operation of the vehicle on the public 
roads as to be held responsible in damages for re¬ 
sultant injury to another,87 provided the injury is 
proximately caused by the negligence of the owner 
as distinguished from that of the driver.88 There 
are authorities holding that the owner is liable for 
negligence in the operation of his motor vehicle by 
his bailee under the common law, on the theory 
that, while not inherently dangerous per se, it be¬ 
comes peculiarly dangerous in its use on the high¬ 
way, or that the factor of consent imposes liabili¬ 
ty. 8 9 

§ 440. Acts of Partner or Coowner 

Coowners, partners, and persons engaged in a joint 
enterprise may be held liable fop negligent acts in the 
operation of motor vehicles owned by them where such 
acts are committed in the execution of a purpose for 
which the vehicle was jointly owned, or in the course of 
partnership business. 

Where two persons jointly own and use a motor 
vehicle, they are both liable for injuries caused by 
negligence in its operation for one of the purposes 
for which it is jointly owned,^^ whether or not they 
are both using it at the time,9i and even where nei¬ 
ther one of them is riding therein.92 If, however, 
the different owners may use the vehicle for dis¬ 
tinct and separate purposes, -at different times, that 


owner alone is liable who is operating it, or for 
whom it is being operated, at the time of the acci¬ 
dent,^"8 and net a coowncr who is not present par¬ 
ticipating in its use at the time and who has no in¬ 
terest in such use.®^ Where the codwner of a mo¬ 
tor vehicle desires its exclusive possession and use 
for a time, he must have the express or implied per¬ 
mission of his fellow owners.^® 

A partnership is liable for injuries caused by neg¬ 
ligence in the operation of a motor vehicle in the 
course of partnership business,^® as is an individual 
owner who is also a partner,^7" but neither the firm 
nor another partner is liable where the vehicle is 
used by a partner outside such business,^® even 
though it is so used with the other partner’s con¬ 
sent the negligent partner alone is liable under 
such conditions.7- Where the partnership relation 
is not shown to exist between the owner of a motor 
vehicle and its driver, the former may not be held 
liable for the negligence of the latter on the basis 
of such a relationship.^ 

Under statutes providing that partners are joint¬ 
ly and severally liable for negligence of one part¬ 
ner acting in the ordinary business of the partner¬ 
ship or with the consent of his copartners to the 
same extent as the partner guilty of the negligence, 
where the latter is not liable for his negligence in 
the operation of a partnership motor vehicle neither 
is another partner or the partnership,^ and statutes 


•87. La.—^Davis T. Shaw, App., 142 
So. 301. 

Liability of owner for negligence 
generally in respect of: 
Intrusting vehicle to incompetent 
driver see supra § 431. 
Permitting operation of defective 
vehicle see supra § 430. 

88. La.—^Davis v. Shaw, supra. 

.89- Fla—Carter v. Baby By-Dee 
Service, 31 So.2d 400—Lynch v. 
Walker, 31 So.2d 268—^Southern Oil 
Cotton Co. v. Anderson, 86 So. 629, 
80 Pla. 441, 16 A.LII. 255—^Ander¬ 
son V. Southern Cotton Oil Co., 74 
■So. 975, 73 Fla. 432, L.R.A.191'7E 
715. 

-90. Miss.—'Cowart v. Lewis, 117 So. 

531, 151 Miss. 221, '61 A.LR. 1229. 
N.T.—Seiden v. Reimer, 180 N.T.S. 
345, 190 App.Div. 713, affirmed 134 
N.E. 585, '232 N.T. 693. 

Wash.—^Anderson v. Grandy, 283 P. 

186, 154 Wash. 547. 

42 C.J. p 1116 note 13. 

91. R.I.—Rose V. Cartier, 120 A. 1581. 
45 R.L 150. 

' Tenn.—Goodman v. Wilson, 166 S-W. 
752, 129 Tenn. 464, 51 L.R.A,N.S., 
1116. 

: 92. Tenn.—Goodman v. Wilson, su¬ 
pra^ 


93. Mass.—Shrlear v. Feigelson, 143 
N.E. 307, 248 Mass. 432. 

Pa.—Cox V. Roehler, 17'5 A. 417, 316 
Pa. 417. 

94. Ill.—Leber v. Lindenberg, 244 
Ill App 104. 

Md.—Baitary v. Smith, 116 A. 651, 
140 Md. 437. 

42 C.J. P 1117 note 17. 

95. Cal.—^Krura v. Malloy, 137 P.2d 
18, 32 Cal.2d 132. 

^S. Cal.—^IMadsen v. Cawthorne, 85 P. 
2d 909, 30 Cal.App.2d 124. 

La—^Futch V. Addison, 0.26 So. 590, 
12 La,App. 535. 

N'.T.—^Kiffer V. Bienstock, 218 N.T.S. 
526, 12S Misc. 451. 

Wash.—^Dixon v. Haynes, 262 P. 119, 
146 Wash. 163, 55 A.L.R. 1218. 

42 C.J. p 1117 note 18. 

Liability of partner for act of copart¬ 
ner owning and driving vehicle see 
infra § 448. 

Joint and several liability 

Person injured by partner’s negli¬ 
gence in driving automobile may sue 

partnership, partner, or both jointly. 

_^Kiffer v. Bienstock, 218 N.T.S. 526, 

128 Misc. 4i51. 

97. Ark— Van Bibber v. Strong, 160 
S.W,2d 861, 203 Ark. 1090. 

nil 


98. Ky.—^Keeling v. Nall, 8'7 S.W.2d 
370. 261 Ky. 232. 

ND. — ^Matt V. Nomland, '288 N.W. 
558, 69 N.D. 552—Bagan v. Bitter- 
man, 259 N.W. 268, 65 N.D. 429. 

42 C.J. p 1117 note 19. 

Pleasure trip 

Where one partner used a truck 
owned by the firm to take his fam'ily 
and friends on a pleasure trip not 
connected with partnership business, 
the firm was not liable for his neg¬ 
ligent operation of the truck on such 
trip.—Rapier v. J. J. Troxclair Sz 
Sons, 1 La.App. 763. 

09. Mass—Teague v. Martin, 117 N 
E. 844, 228 Mass. 458. 

1. La.—Rapier v. Troxclair, 1 La. 
App. '763 

2. Ga.—^Beard v. Oliver, 1S2 S.E. 921, 
52 Ga.App. 229. 

Mo.—^V^ood V. Claussen, App., 207 S. 

W.2d 802. 

PamiiiLg Oil. shares 
Wis.—Schleicker v. Krier, 261 N.W. 
413, 218 Wis. 376. 

3. Minn.—Belleson v, -Skilbeck, 242 
N.W. 1, IS'5 Minn 537. 

N.T.—Caplan v, Caplan, 198 N.E. 23, 
268 N.T. 445, 101 A.L.R. 1223. 
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providing generally that the operation of a motor 
vehicle by another with the owner's consent ren¬ 
ders the latter liable for negligence of the former, 
discussed infra § 442, do not change this rule.'^ 

Joint enterprise. Where the owner of a motor 
vehicle is engaged in a joint enterprise with another 
who is driving it, the owner may be held responsi¬ 
ble for the negligence of the driver while so en¬ 
gaged but where the claim of joint enterprise is 
not sustained no liability of the owner may be pred¬ 
icated on such a relationship.^ The existence of a 
joint enterprise depends on -al'l the circumstances of 
the case.*^ A wife's interest in her husband's finan¬ 
cial success is not sufficient to render the work of 
the husband a joint enterprise of them both so as 
to impose a liability on the wife for the negligence 
of her husband while using her motor vehicle m his 
business or profession.^ A mere joint interest in 
the object of a motor trip is not sufficient to render 
the ov/ner of a motor vehicle liable for negligence 


of another in its operation, where the owner is not 
present in the vehicle,® and the mere presence of 
the owner without interest in the trip is insufficient 
to constitute a joint enterprise imposing liability on 
the owner for the driver's negligence.io If, how¬ 
ever, the owner of a motor vehicle is present in the 
vehicle during a trip undertaken for the joint pleas¬ 
ure of himself and the driver, the expedition may 
be so far regarded as a joint enterprise as to make 
the owner liable for the driver's negligence.^i 

§441. Municipal Corporation or Other Gov¬ 
ernmental Agency as Owner 

a. Municipal corporations 

b. Other governmental agencies 

a. Municipal Corporations 

(1) In general 

(2) Emergency vehicles 


4. Minn.—Karalis v. Karalis, 4 N.W. , 
2d C32, 213 Minn. 31. 

N.T,—^Wadsworth v. Webster, 2-61 N. 
T.'S. >670, 237 App.Div. 319. 

5. Ala—^Hackney v. Dudley, 113 So. 
401, 216 Ala. 400. 

Ark—Poteet v. Kitler, 121 SW.2d 
114, 19 6 Ark. .1078. 

6. Gra —^Duncan v. Crisp, 23 S.E.2d 
515, 68 Ga.App. 498. 

Mo.—^Wood V. Claussen, App., 207 
S.W.2d 802. 

Wis.—Sclileicker v. Krier, 261 N.W. 
413, 218 Wis. 376. 

Absence of owner 

Fact that automobile owner and 
third person planned to go fishing- 
and jointly use the bait which third 
person was to obtain did not render 
the undertaking- by third person to 
get the bait a joint enterprise so as 
to render the absent owner liable 
for negligent operation of his auto¬ 
mobile by the third person using it 
for purpose of obtaining fish bait.— 
Duncan v. Crisp, 23 .S.E.2d 51i5. 68 
Ga.App. 498. 

Employees’ ball team 

One injured while riding on com¬ 
pany’s truck, being driven by such 
company's employee in carrying 
membeVs of baseball team, organized 
by Its employees, with their equip¬ 
ment purchased by them, to place of 
game after working hours, cannot 
recover damages from company on 
theory that parties were prosecuting 
joint enterprise.—Perfection Mattress 
& Spring Co. v. Windham, 1S2 So. 6, 
2.36 Ala. 239. 

Lease 

Lessor of truck under contract by 
which lessee paid him certain sum 


per mile, whether loaded or empty, 
furnished drivers, and lessor exer¬ 
cised no control, and did not share 
in profits or losses was held not joint 
adventurer with lessee so as to be 
liable for collision caused by negli¬ 
gence of lessee’s driver.—PiScher v. 
McMaster, Tex.Civ.App., 73 S.W.2d 
554. 

7. Ala.—Peoples v. Seamon, 31 So.2d 
88, 249 Ala, 284. 

Equal right to direct 

(1) In order to constitute occu¬ 
pants of a motor vehicle joint adven¬ 
turers there must be not only joint 
interest in the objects and purposes 
of the enterprise, but also an equal 
right to direct and control the con¬ 
duct of each other in the operation 
of the vehicle. . 

D.C.—Gasque v. Saidman, Mun.App., 
44 A.2d 537. 

La—^Waguespack v. Savarese, App., 
13 So.2d 726. 

(2) In order that each of two or 
more persons jointly engaged in joint 
venture, in connection with which 
such persons use motor vehicle driv¬ 
en by one of such persons, shall be 
responsible for conduct of person 
driving the automobile, it is not nec¬ 
essary that all be actually engaged 
in the operation of the automobile, 
but only that those who are not 
driving have the right, to some ex¬ 
tent, to direct or control such opera¬ 
tion, and that such right be not 
limited merely to the selection of the 
route.—^Waguespack v. Savarese, su¬ 
pra. 

Mere lease 

If there is nothing but a contract 
of lease and conditional sale of au¬ 
tomobile whereby one is to be paid a 
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per cent of receipts until he receives 
a certain amount and he has no right 
to control its operation and does not 
so represent to public, operation is 
not a joint adventure.—^Peoples v. 
Seamon, 31 So.2d 88, 249 Ala. 284. 
Sharing profits 

Where one furnishes motor vehicle 
and maintains it and other operates 
it, gathers passengers, and collects 
fares which are to be divided pursu¬ 
ant to agreement, they are engaged in 
a joint adventure though one gives 
over actual control to the other.— 
Peoples V. Seamon, supra. 

8. Mass —Nash v. Lang, 167 N.E. 
762, 268 Mass. 407. 

Liability of: 

Owner for negligence of spouse 
generally in driving owner’s car 
see supra § 434. 

Spouse of owner see infra § 446. 

9. Ga.—^Duncajn v. Crisp, 23 S.E.2d 
515, i68 Ga.App. 498. 

10. La;—Waguespack v. Savarese, 
App., 113 So.2d 726. 

11. La.—^Waguespack v. Savarese, 
supra. 

Tenn.—'Claxton v. Claxton, 64 S.W.2d 
854, 16 Tenn.App. 399. 

Biglit to take over wheel 

Where, at time of collision, owner 
of automobile was in automobile but 
was not driver thereof, and owner 
knew how to operate automobile and 
had right to agree on route to be 
taken and to take over wheel of 
automobile or to direct driver in any 
particular in which it might appear 
that driver was driving improperly, 
owner and driver were engaged in a 
joint adventure.—^Waguespack v. 
Savarese, La.App., 13 So.2d 726. 
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(1) In General 

In the absence of statute to the contrary, a munici¬ 
pality is not liable for injuries resulting from the negli¬ 
gent operation of municipal motor vehicles where such 
vehicles are employed in governmental functions, but 
may be liable where they are used in purely proprietary 
functions. 

Broadly speaking, the liability of a municipality 
for injuries resulting from negligence in the oper¬ 
ation of a motor vehicle owned by it depends on 
whether such vehicle was being employed by the 
municipality in a governmental or in a proprietary 
capacity .12 Xhe general rule at common law and 
under statutes declaratory thereof is that a munici¬ 
pality is not liable for injuries resulting from neg¬ 
ligence in the operation of its motor vehicles while 
they are employed in a governmental capacity, 
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such as the administration of relief^^ or the con¬ 
servation of the public health.^® 

On the other hand, a municipality will generalh' 
be held responsible for negligence in the operation 
of a motor vehicle employed in its private or pro¬ 
prietary capacity,as where it is being repaired 
and tested by the cit}.' in its private capacity as a 
garage owner and automobile repairer.i" The mu¬ 
nicipality may be liable for resultant damage even 
though the driver was one ordinarily employed in 
governmental functions, or despite the fact that 
the injury was caused by defective equipment 
chargeable to the negligence of municipal repair 
shops primarily engaged in servicing vehicles used 
for governmental purposes.^9 municipality 
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12. Wash.—Hagerman v. City of Se¬ 
attle. 66 P.2fl 1152, 189 Wash. 694, 
no A.LR. 1110. 

Liability of municipality for negli¬ 
gence in operation on municipal 
business of motor vehicles owned 
by others see infra § 443. 

13. Ala.—Green v. City of Birming¬ 
ham. 4 So.2d 394, 241 Ala. 684 

Ill.—Taylor v. City of Berwyn, 17 N. 
E.2d 1007, 297 Ill App. 417, affirmed 
22 N.E.2d 930, 372 Ill, 124. 

Mass.—Kraiterman v. City of Boston, 
21 NE.2d 231, 303 Mass. 209— 
Pelletier v. City of Beverly, 198 N. 
E. 772, 292 Mass. 468. 

Mo.—Richardson v. City of Hannibal, 
50 S.W2d 648, 330 Mo. 398, 84 
A.L.R. 508. 

N.C—Broome v. City of Charlotte, 
182 S.E. 32i5, 208 N.C. 729. 

N.D.—^Hanson v. Berry, 209 N.W. 

1002, 54 N.D. 487, 47 A.L R. S16. 
Ohio —Jansen v. City of Cincinnati, 
App, 60 N.E.2d 520 
Okl—Spaur v. City of Pawhuska, 43 
P.2d 408, 172 Okl 285. 

Vt,—Lemieux v City of St. Albans, 
28 A.2d 373, 112 Vt. 512. 

Wash.—^Hagcrman v. City of Seattle, 
6'6 P.2d 11-52, 189 Wash. '694, 110 
A.L.R 1110 
42 C.J. p 1117 note 23. 

Sprinkling park paths 

In operating sprinkling trucks to 
lay the dust along paths in a public 
park, the city was engaged in the ex¬ 
ercise of a governmental function 
negativing its liability for the negli¬ 
gence of the truck driver resulting in 
injuries to a child.—Husband v. .Salt 
Lake City. 69 P.2d 491, 92 Utah 449. 

Dangerous instrumentality 

It has been broadly held that a mo¬ 
tor vehicle becomes a dangerous in¬ 
strumentality when in operation and 
that a municipality is liable to re¬ 
spond in damages for injuries caused 
by negligent operation of a munici¬ 
pally owned motor vehicle emploved 
in the performance of municipal 


functions in the absence of a show¬ 
ing of facts constituting a defense. 
—Barth v. City of Miami, 1 So.2d 574, 
146 Fla. 542—City of Tampa v. Eas¬ 
ton, 198 So. 753, 145 Fla. ISS. 

14. Ohio.—^Jansen v. City of Cincin¬ 
nati, App., 60 N.E.2d 520. 

Operating poor farm 

Sale of surplus products of city 
farm provided for support of pau¬ 
pers held not to make mainten?nce of 
farm commercial enterprise so as to 
render city liable for injuries receiv¬ 
ed by person thrown from city's 
truck hauling wood for use of farm. 
—Orlando v. City of Brockton, 3 N. 
E.2d 794, 295 Mass. 205. 

15. La.—Manguno v. City of New 
Orleans, App., 155 So. 41. 

Okl.—Shearer v. City of Tulsa, 172 P. 
2d 603, 19'7 Okl. 4-54—Spaur v. City 
of Pawhuska, 43 P.2d 408, 172 Okl. 
285. 

Building playground 

A civilian conservation corps work¬ 
er injured by truck engaged in serv¬ 
ice of a municipality in the construc¬ 
tion of a public playground could not 
recover from the municipality, since 
such construction was the perform¬ 
ance of a governmental function in 
that the use thereof when completed 
would be for the public good gen¬ 
erally in the way of health benefits. 
—Lemieux v. City of St. Albans, 28 
A.2d 373, 112 Vt. 512. 

Carrying hospital supplies 

Municipality u as held exempt from 
liability for negligence of driver of 
city truck which collided with auto¬ 
mobile, resulting in injury to auto¬ 
mobile guest, where truck was being 
used for transportation of vegetable 
crates, line.-s. and laboratory sup¬ 
plies used by hospital maintained 
partly by city and laboratories for 
particular and general diseases, since 
municipality, through its servant, 
was engaged in governmental func¬ 
tion.—^Hagerman v. City of Seattle, 
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66 P.2d 1152, 189 Wash, 694, 110 A.L. 
R. 1110. 

Transporting nnrses to lecture in 
furtherance of their training is ex¬ 
ercise of governmental function of 
municipality since operation of hos¬ 
pital and automobile in connection 
therewith is public rather than pri¬ 
vate activity of city, so that no lia¬ 
bility attaches to city for negligence 
in opei'ation of such car on such er¬ 
rand connected with maintenance of 
the public health.—Nichitta v. City 
of New York, 228 N.T.S. 528, 223 
App.Div. 428, affirmed 166 N.E. 312, 
250 N.Y. 530. 

16. Cal.—Peccolo v. City of Los An¬ 
geles, 66 P.2d '651, 8 Cal.2d 532. 

Iowa—Groves v. Webster City, 270 
N.W. 329, 222 Iowa 849. 

Mass —Baumgardner v. City of Bos¬ 
ton, 23 N.E.2d 121, 304 Mass. 100. 
N.J.—Morgenweek v. Egg Harbor 
City, 147 A. 4'68, 106 N.J.Law 141. 
Okl.—City of Sand Springs v. Gray, 
77 P.2d 56, 182 Okl. 248. 

42 C.J. p 1117 note 24. 

Water department 

City was held liable for damage 
resulting from collision of truck op¬ 
erated by water department with 
parked automobile, where city sold 
vrater to citizens and outsiders.— 
Baron v. City of Bayonne, 146 A. 665, 
7 N.J.Misc. 565. 

Fact that truck driver was under 
joint county and city control did not 
relieve city of its liability for neg¬ 
ligence in the operation of the truck 
for a proprietary purpose.—Johnson 
V. City of Billings, 54 P.2d 579, 161 
Mont. 462. 

17. Cal.—Bertiz v. Los Angeles, 241 
P. 921, 74 Cal.App. 792. 

42 C-J. p 1117 note 25. 

18. Mass.—^Baumgardner v. City of 
Boston, 23 N.E 2d 121, 304 Mass. 
100 . 

19. Mich.—^Bathke v. Traverse City. 
13 N.W.2d 184, 308 Mich. 1. 



§ 441 

will be held responsible where the employee was 
at the time acting within the scope of his municipal 
employment,20 but not where the vehicle was at 
the time of the accident being used for a nonmunici¬ 
pal purpose.2i 

The general rule that a municipal corporation is 
not liable for negligence in the operation of its 
motor vehicles for governmental purposes is sub¬ 
ject to change by statute,22 and under some stat¬ 
utes a municipality is liable for injuries resulting 
from negligence in the operation of city-owned mo¬ 
tor vehicles for governmental purposes.23 The va¬ 
lidity of such statutes has been upheld,24 and, where 
the case falls within the contemplation of a statute 
imposing liability on a municipality for negligence 
in the operation of its motor vehicles, the munici¬ 
pality may be held responsible even where the ve- 
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hide was operated in performance of a govern¬ 
mental function.25 

Statutes changing the common-law rule of im¬ 
munity of municipalities from liability for negli¬ 
gence in the operation of motor vehicles used for 
governmental purposes are, however, subject to a 
strict construction,26 and, where the case does not 
fall within the contemplation of the statute invoked, 
the courts will apply the usual rule forbidding re¬ 
covery against the municipality.2'7 While the stat¬ 
utes have been construed as restricting such liabili¬ 
ty to cases where the operator was a duly appointed 
municipal employee engaged in the service of the 
municipality at the time of the accident,28 a mu¬ 
nicipality may be liable for negligence of a driver 
employed through one of the departments or agen¬ 
cies of the city.29 Statutes imposing liability on 
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20. Kan —McG-inley v. City of Cher¬ 
ry vale, 40 P.2d 377, 141 Kan 155. 

Drivingf to inspect plant 
Municipality held lia])le for negli¬ 
gence of mun'icipal waterworks su¬ 
perintendent in operation of his au¬ 
tomobile while going over usual route 
from city to pumping station out¬ 
side city, this being in the course of 
his employment.—^IMcGinley v. City of 
Cherryvale, supra. 

Service in which engaged at time of 
accident 

In determining liability of city for 
injuries to pedestrian struck by truck 
owned by city and in service of its 
sanitary division, test was not 
whether truck driver who was paid 
for services out of relief funds was 
city employee, but was whether truck 
driver was city’s servant in the work 
in which he was engaged under its 
direction at the time of the accident. 
—Baumgardner v. City of Boston, 23 
N.E.2d 121, 304 Mass. 100. 

21. Isr.C.— -Shapiro v. City of Wins¬ 
ton-Salem, 194 S.E. 479, 212 N.C 
7'5il. 

22. K.Y.—^Diamond v. Ci.ty of New 
York, 35 N.Y.S.2d 377, 264 App Div. 
342. 

Pa.—Slater v. City of Erie, Com PL, 
21 Erie Co. 2'68. 

Wis.—^Schumacher v. City of Milwau¬ 
kee, 243 N.W. 756, 209 Wis. 43. 

Joint and several liability of munici¬ 
pality and ofR'Cer or employee for 
negligence in operation of munici¬ 
pally owned motor vehicle see su¬ 
pra § 427. 

Buie not chajLged 

Statutes requiring motor veAicles 
to be equipped with a horn or other 
suitable signaling device do not 
change the law so as to make a mu¬ 
nicipality liable for injuries occa¬ 
sioned by negligence in the operation 
of a city owned vehicle lacking such 
a device, where the vehicle is en¬ 


gaged in a governmental function of 
the municipality.—^Wrighton v. City 
of Highland Park, 210 N.W. 250, 236 
Mich. 279. 

23. N Y —M'iller v. City of New 
York, 257 N.Y.S. 33, 235 App.Div. 
259—Snyder v. City of Bingham¬ 
ton, 245 N.Y.S. 497, 138 Misc. 259 

Pa—Bagley v. City of Philadelphia, 
25 A.2d 579, 148 Pa.Supcr. 318. 
Wis.—Schumacher v. City of Milwau¬ 
kee, 243 N.W. 756, 209 Wis. 43. 
‘^Business” versus * function” 

‘'Municipal business”, within stat¬ 
ute making city liable for negligent 
operation of its motor vehicle m per¬ 
formance of municipal business, may 
not be distinguished from “municipal 
function”, and hence statute rendois 
inapplicable common-law municipal 
function rule.—^Huettner v. City of 
Eau Claire, 9 N.W.2d 583, 243 Wis. 
80. 

Defective condition of “property” 
Under statutory provisions making 
a municipality liable for injuries re¬ 
sulting from defective conditions of 
its “property” where it had notice 
thereof and failed to correct the con¬ 
dition, the word "property” includes 
a motor vehicle.—Coleman v. City 
of Oakland, 29i5 P. 59, 110 Cal App. 
715. 

24. Cal.—^Von Arx v. City of Burlin¬ 
game, 60 P.2d 305, 16 Cal.App.2d 29. 

N.Y.—Downing v. New York, 220 N. 

Y.S. 76, 219 App.Div. 444. 

42 C.J. p 1119 note 53. 

Master and servant relationship 
Statute, making city liable for in¬ 
juries or death caused by negligent 
operation of city-owned motor vehi¬ 
cle, is invalid if it imposes liability 
on city in absence of master and 
servant relationship—Brindamour v. 
Murray, 59 P.2d 1009, 7 Cal.2d 73. 

25. Cal.—^Willoughby v. Zylstra, 42 
P.2d 6S5, '5 Cal.App.2d 297. 
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Oiling streets 

Under statute imposing liability on 
governmental units for torts arising 
out of exercise of purely governmen¬ 
tal functions, city was held liable for 
injuries to plaintiffs from collision 
between automobile in which they 
were riding and one owned by city, 
which was negligently driven by em¬ 
ployee thereof during course of his- 
employment and work in oiling: 
streets of city.—^Willoughby v. Zyls¬ 
tra, supra. 

28. Cal.—Armas v. City of Oakland, 
27 P.2d 666, 135 Cal.App. 411, re¬ 
hearing denied 28 P.2d 422, 135 
Cal.App. 411. 

Derogation of common law 

The statute imposing liability on 
municipality for negligent operation 
of municipally owned vehicles is 
both remedial, in that it grants a 
remedy against sovereign 'irresponsi¬ 
bility, and in derogation of the com¬ 
mon law, in that it creates liability, 
where none existed at common law, 
and must be strictly construed re¬ 
gardless of its remedial characteris¬ 
tics.—Berger v. City of New York, 22 
N.Y S.2d 1006, 260 App.Div. 402, af¬ 
firmed 34 N.E.2d 894, 285 N.Y. 723. 

27. S.'C.—Singleton v. City of Sum¬ 
ter, 186 'S.E. 535, 180 S.C. 53'6. 

28. N.Y.—Enstrom v. City of New 

York, 17 N.YS.2d 964, 258 App. 
Div. 672, reargument denied 19 N.Y. 
S 2d 1022, 259 App.Div. 832, appeal 
denied 27 N.E 2d 818, 283 N.Y. 

777. 

29. Pa—Bagley v. City of Philadel¬ 
phia, 125 A.2d '679, 148 Pa Super. 
318. 

Park guard 

Pa.—Bagley v. City of Philadelphia^ 
supra. 
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municipalities for damage resulting from negligent 
operation of motor vehicles do not refer to those 
used by a city in its proprietary capacity, as it is 
liable for negligence in their use irrespective of 

statute.30 

Statutes providing that every owner of a motor 
vehicle operated on the public highways shall be 
liable for death or injury to person or property re¬ 
sulting from negligence in the operation of the ve¬ 
hicle in the business of such owner or otherwise by 
any person legally using it with the express or im¬ 
plied permission of the owner, discussed generally 
infra § 442, include a municipality owning a motor 
vehicle,3i and the municipality is liable provided 
the use is legal and within the scope of its permis¬ 
sion to use, and it has the legal power to grant such 
permission.32 Such statutes do not, however, make 
a municipality liable for negligence of drivers act¬ 
ing outside the scope of their municipal employ¬ 
ment or the business of the city,33 or beyond the 
authority of the municipal corporation,^^ and they 
have been held inapplicable to municipalities when 
acting as agencies of the state.35 On the other 
hand, the municipality will be responsible for neg¬ 
ligence in the operation of its motor vehicle by an 
employee of another governmental agency provided 


§ 441 

such employee was at the time acting in the busi¬ 
ness of the munic;palit3\36 

Collection and disposal of garbage end ashes. At 
common law and under statutes declaratory thereof 
a municipality is hy some authorities held to be ex¬ 
ercising a governmental function in the collection 
and disposal of garbage and ashes so as to render it 
immune from liability for negligence in the opera¬ 
tion of motor vehicles used for such purposes, 
and it has been said that this view represents the 
weight of authority but other courts hold that 
in the collection and disposal of garbage a munici- 
palit\" is acting in its proprietary capacity so as to 
render it responsible for injuries resulting from 
negligence in the operation of motor vehicles em- 
ploj'ed in connection with garbage collection and 
disposal.Irrespective of this conflict in author¬ 
ity, it has been held that under a statute making 
municipalities liable for damages caused by negli¬ 
gence in the operation of motor vehicles by munici¬ 
pal employees in the course of their employment, 
and a statutory definition of a "vehicle” as every 
device by which any person or property may be 
transported on the highway, a garbage truck is such 
a device so as to render the municipality responsi¬ 
ble for damages resulting from negligence in its 
operation.40 


■ 30 . N.T.—Miller v. City of New 
Torlc, 257 N.T.S. 33, 235 App Div. 
2'59—Snyder v. City of Bing-ham- 
ton, 245 N.TjS. 497, 138 Misc. 259. 
Wis.—Schumacher v. City of Milwau¬ 
kee, 243 N.W. 756, 209 Wis. 43. 

31. N.Y.—Irolla v. City of New 
York, 280 N.Y.S. 873, 155 Misc. 908. 

‘Sprinkler truck held ^‘vehicle’* 
Municipally owned and operated 
motor-driven sprinkler truck held 
^‘vehicle” within statute making- 
cities liable for negligence of their 
•employees in operating motor vehicle 
defined as device for transporting 
persons or property, since truck 
transported water.—Healy v. City of 
Philadelphia, 184 A. 124, 321 Pa. 

488. 

32. N.Y.—^Irolla v. City of New York, 
280 N.Y.S. 873, 155 M'lsc. 908. 

33. N.Y.—^Enstrom v. City of New 
York, 17 N.Y.S.2d 964, 258 App Div. 
672, reargument denied 19 N.Y S.2d 
1022, 259 App.Div. 832, appeal de¬ 
nied 27 N.B.2d 818, 283 N.Y. 777— 
Downing v. City of New York, 220 
N.Y.S. 76, 219 App Div. 444, af¬ 
firmed 157 N.E. 873, 24i5 N.Y. '597— 
Naylon v. State, 40 N.Y.'S 2d 587. 

Wis.—^Huettner v. City of Eau Claire, 
9 N.W.2d 583, 243 Wis. 80. 

42 C.J. p 1122 note 3. 

Incidental service 

City was not liable for employee’s 
negligence causing automobile colli¬ 


sion while returning from week-end 
visit, notwithstanding during visit 
he had incidentally performed service 
relating to employment.—Pox v. 
City of Syracuse, 247 N.Y.S. 429, 231 
App.Div. 373, affirmed ISO N.E. 328, 
258 N.Y. 550. 

34. N.Y.—^Aspinall v. City of New 
York, 223 N.Y.S. SOI, 221 App.Div. 
753, affirmed 159 N.E. 685, 246 N. 
Y. i644. 

35. N.Y.—^Lacock v. City of Schenec¬ 
tady, 231 N.Y.S 379, 224 App.Div. 
512, affirmed 168 N.E. 433, 251 N.Y. 
57S. 

36. N.Y.—^Miller v. City of New 
York. 43 N.Y.S.2d 79, 266 App.Div. 
I5'65, affirmed 54 N.E.2d 690, 292 
N.Y. 571. 

37. La.—Maquar v. New Orleans 
Public Service, App., 30 So.2d 875— 
Manguno v. City of New Orleans, 
App., 155 So. 41. 

Pa.—Scibilia v. City of Philadelphia, 
124 A. 273, 279 Pa. i649, 32 A.L.R. 
981. 

Tenn.—Boyd v. City of Knoxville, 104 
S.W.2d 419, 171 Tenn, 401. 

Tex.—City of Fort Worth v, George, 
Civ.App., 108 S.W.2d 929, error re¬ 
fused. 

Wash.—^Krings v. City of Bremerton, 
155 P.2d 493, 22 Wash.2d 220. 
Removal of garbage and ashes as 
governmental or proprietary func¬ 
tion generally see Municipal Cor¬ 
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porations § 777, also 43 C.J. p 972 
note 16-p 973 note 20. 

Sale for profit 

The mere fact that a city in the 
disposal of garbage collected within 
the city transported the g.arhage by 
truck to the premises of another out¬ 
side the city, who pa'.d a considera¬ 
tion therefor, did not convert the 
governmental function of garbage 
disposal into a proprietary function 
so as to render the city liable for 
the negligence of its employee in 
driving the garbage truck.—^^Shearer 
V. City of Tulsa, 172 P.2d 603, 193 
Okl. 443, 

38. Wash.—^Krmgs v. City of Brem¬ 
erton, 155 P.2d 493, 22 'W’ash.2d 
220 . 

39. Ill.—Gravander v. City of Chica¬ 
go, 78 N.E.2d 304, 399 Ill. 3S1. 
ZucideiLtal benefit to public health 

does not make garbage collection a 
go^^ernmental function.—Schmidt v. 
City of Chicago, 1 N.E.2d 234, 284 Ill. 
App. 570. 

Realizatiou of profit 

City is liable for negligence of 
garbage truck driver, where profit 
was realized from garbage disposal. 
—Foss V. City of Lansing, 212 N.W. 
952, 237 Mich. 633, -52 A.L.R. 185. 

40. Pa.—Mooney v. City of Phila¬ 
delphia, 176 A, 886, 115 Pa.Super. 
433. 
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Sfreets and servers. Some authorities hold that a 
municipality is eng-aged in a governmental function 
exempting it from liability for negligence in the 
operation of its motor vehicles while they are em¬ 
ployed in the cleaning of its streets,or in their 
construction, maintenance and repair,or in the 
performance of other functions connected with the 
use of the streets by the public.^^ Other authori¬ 
ties, however, hold that municipal motor vehicles 
are used for a proprietary function so as to render 
the municipality liable for negligence in their oper¬ 
ation where they are employed in connection with 
cleaning the street,^^ or in connection with their 
maintenance and repair,45 and that a municipality 
operating a sewerage plant for proht is liable for 
negligence of its servant in driving a motor vehicle 
employed in such business.46 

Some authorities draw a distinction between 
cleaning and repair, holding that motor vehicles are 
employed in a governmental capacity exempting the 
municipality from liability for negligence where 
they are operated in furtherance of cleaning streets 
and sewers, but are employed in a proprietary func¬ 
tion imposing liability for negligence where they 
are used in furtherance of repair of the streets 
and in this connection it has been held that where 


a motor vehicle is employed primarily in cleaning 
the streets its mere incidental use during such em¬ 
ployment for maintenance purposes does not im¬ 
pose a liability for an accident occurring in the 
course of such incidental use.'^S motor truck 
driver for a city street cleaning department, who 
has been ordered to take the truck to the garage, 
but who departs from the direct route to give a 
fellow employee a ride, is not acting within the 
scope of ’his employment, and the city is not liable 
for an accident occurring while he is returning.49 
Notwithstanding a city vehicle is being driven in 
the performance of a governmental act, if the neg¬ 
ligence of the city with respect to the condition of 
its streets is a concurring proximate cause of the 
injury, the city may be liable,50 but, since the po¬ 
lice supervision of traffic upon the public streets is 
a governmental function, the city is not liable to 
one whose view of an approaching city vehicle is 
obstructed by vehicles parked on the street near the 
place of the injury,5i or who because of nonen¬ 
forcement of a parking ordinance was unable to 
find a parking space along the curb.52 

Operation of motorbus. Where a city’s operation 
of motorbusses is ultra vires, it is not liable for in¬ 
juries caused by such operation.53 In any event, a 


Unlike a fire truck, which is not 
designed for the transportation of 
persons and property, a garbage 
truck is primarily designed for such 
transportation and therefore within 
the contemplation of the statute — 
Mooney v. City of Philadelphia, su¬ 
pra. 

41. N-C.—Broome v. City of Char¬ 
lotte, 1S2 S.E. 325, 208 N C, 729. 

Ohio.—Galluppi v. City of Youngs¬ 
town, 9 N.E 2d '739, 56 Ohio App. 
331. 

42 C.J. p 1118 note 43 [b]. 

Cleaning streets as governmental or 
proprietary function generally see 
Municipal Corporations § 777, also 
43 C-J. p 9'72 note 16-p 973 note 20. 
Suow removal 

Municipality held not liable for 
personal injuries to occupant and 
damages to his automobile when it.s 
truck, which carried snow plow and 
was engaged in clearing snow from 
streets, to avoid tram, backed into 
automobile, since municipality was 
engaged in governmental function 
imposed by statute.—Pelletier v. City 
of Beverly, 198 NE. 772, 292 Mass. 
468. 

42. Utah.—Niblock v. .Salt Lalce 
City, mi P.2d 800, 100 Utah 573. 

42 C.J. p 1118 notes 43. 45. 

Quarrying to facilitate execution of 
street improvement 
Where quarrying and the transpor¬ 
tation of the stone and the convey¬ 


ance of workmen, to and from the 
quarry were not independent busi¬ 
ness activities but merely practical 
means of facilitating the execution 
of a street improvement project, car¬ 
ried on by WPA labor, the city was 
not liable for injuries sustained by 
a workman when struck by a city 
truck at the quarry on the ground 
that the project was essentially a 
corporate or private enterprise — 
Fournier v. City of Berlin, 26 A.2d 
36'6, 92 N.H. 142, 140 A.L.E. 10i54. 

43. N.C.—^Hodges v. City of Char¬ 
lotte, 200 S.E. 889, 214 NC. 737. 

Installation of tiiaffic light 
N.C —Hodges v. City of Charlotte, 
200 S.E. 889, 214 N.C. 737. 
Fainting numbers and signs 
Kan.—^Wray v. City of Independence, 
92 P.2d 84, 150 Kan. 258. 

44. Colo.—Be Marr v. City of CoJo- 
rado Springs, 35 P.2d 497, 95 Colo. 
244. 

Mont.—Griffith v. City of Butte, 234 
P. 829, 72 Mont. 552. 

Sprinkler 

In sprinkling city streets a city 
was not acting In a governmental ca¬ 
pacity such as would absolve it from 
liability for negligence, and the city 
was liable for damages resulting 
from coU'ision of its water sprinkling 
truck with a delivery truck, where 
the sprinkler was necessarily driven 
on the left side of the street because 
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of its construction.—^Ronaldson & 
Puckett v. City of Baton Rouge, 3 
LaApp. '509, 

•15. Minn.—McCarthy v. City of St. 

Paul, 276 N.W 1, 201 Minn. 276. 
46. N.X—Morgenweek v. Egg Har¬ 
bor City, 147 A. 468, 106 N.J.Law 
141. 

4.7. Okl.—Spaur v. City of Pawhus- 
ka, 43 P.2d 408, 172 Okl. 285. 

48. Ala.—^Densmore v. City of Bir¬ 
mingham, I13i5 So. 320, 223 Ala 210. 

Nuisance not shown 

Creation of nuisance in street held 
not effected by movements of street 
sweeper colliding with automobile, 
even though negligently operated.— 
Densmore v. City of Birmingham, su¬ 
pra. 

49. N.Y.—Cohen v. New York, 213 
N.T.S. 710, 215 AppDiv. 382, af¬ 
firmed 154 N.E. '605. 243 NT. 561. 

50. Iowa.—Jones v. Sioux City, 170 
N.W. 445, 185 Iowa 1178, 10 ALR. 
474. 

42 C.J. p 1117 note 26. 

51. Iowa.—Bradley v. Oskaloosa, 188 
N.W. 896, 193 Iowa 1072. 

52. Wyo.—White v. Casper, '249 P. 
562, 35 Wyo. 371. 

42 C.J. p 1117 note 28. 

53. Wash.—^Woodward v, Seattle, 
248 P. 73, 140 Wash. 83. 

42 C.J. p 1118 note 49. 
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municipal corporation is liable for injuries caused 
by the neglig“ence of a bus driver, on the theory of 
respondeat superior, only where it is shown that the 
driver was in its employ.54 

(2) Emergency Vehicles 

As a general rule, a municipality Is not liable for 
damages resulting from negligent operation of its emer¬ 
gency motor vehicles, such as fire and police automobiles; 
but liability may exist where a statute has expressly or 
impliedly changed the rule of immunity. 

As a general rule, a municipality is not responsi¬ 
ble for damages caused by negligence in the opera¬ 
tion of its emergency motor vehicles employed in 
the performance of governmental functions.55 The 
rule, however, is subject to change by statute.56 
Accordingly, under some provisions imposing lia¬ 
bility on a municipality for damages resulting from 
the negligent operation of its vehicle by an officer, 
agent, or employee acting within the scope of his 
duties, the city may be liable under some circum¬ 
stances for the misconduct of its employees in the 
operation of an emergency vehicle,as where the 
driver has made an arbitrary use of the privileges 
granted him by statute with respect to speed and 
right of way;®S and such liability may exist even 


though the driver is himself exempted from indi¬ 
vidual liability for his negligence,"’- and even though 
the state has waived the municipality’s right of sub¬ 
rogation against the driver.®^^ Such statutes have- 
been held, however, not to impose liability on a 
municipality for ordinary negligence in the opera¬ 
tion of emergency vehicles,®* nor will the munici¬ 
pality be held responsible for damages resulting- 
from the operation of such vehicles where at the 
time the driver was not acting within the scope of 
his office, agency, or employment.®- However, the- 
fact that the driver’s personal convenience may 
have been incidentally involved will not exempt the 
municipality from responsibility,®3 and an emergen¬ 
cy car, although being subjected to a private use at 
the time of the accident, may be considered as be¬ 
ing used in the performance of official duties where 
it was then under orders available for possible 
emergency service.®^ 

Fire department vehicles. While there is some- 
authority to the contrary,®® it is generally the rule, 
in the absence of a statute providing otherwise, that 
a municipaliLy is immune from liability for damag¬ 
es resulting from negligence in the operation of mo¬ 
tor vehicles of its fire department by drivers acting 
within the scope of their official duties,®® as where 


54. N.T.—O’Reilly v. New York, 198 
N.TS. 76, 205 App.Div, 888, af¬ 
firmed 142 N.E. 306, 236 N.Y. 614, 

55. Ala—Green v. City of Birming¬ 
ham, 4 So.2d 394, 241 Ala. 684. 

56. Cal.—Stone v. City and County 
of San Francisco, 80 P,2d 175, 27 
Cal App 2d 34. 

N.Y.—Miller v. City of New York, 
257 N.Y..S. 33. 235 App.Div. 2'59. 
Ohio.—Staudenheimer v City of New¬ 
ark, 23 N.E.2d 845, 62 Ohio App. 
255. 

Pa—^Logan, to Use of Butz, v. City 
of Bethlehem, l87 A. 389, 324 Pa. 7. 
Bight-of-way statutes as not chaug- 
iug rule 

Statutes providing that police and 
Are department vehicles shall have 
right of way hut shall be operated 
with due regard for the safety of 
others, and that the provision grant¬ 
ing them right of way shall not pro¬ 
tect the driver or his employer or 
principal from the consequences of 
the arbitrary exercise of such right 
of way have been construed as not 
changing the common-law rule that 
a municipality is not liable for in¬ 
juries occasioned by the negligent 
use of its motor vehicle by an em¬ 
ployee on duty.—Harding v. City of 
Hawthorne, 300 P. 42, 114 Cal.App. 
580. 

57. Cal.—Eddy v. City of Los An¬ 
geles. 82 P.2d 25, 28 Cal.App.2d 

89. 


5S. Cal.—Stone v. City and County 
of San Francisco, 80 P.2d 175, 27 
Cal.App.2d 34. 

Failure to sound sireu when pro¬ 
ceeding at high speed constituti.s ar¬ 
bitrary abuse of privilege.—Stone v. 
City and County of San Francisco, 
supra, 

59- Cal.—^Raynor v. City of Areata, 
77 P,2d 1054, 11 Cal.2d 113—Eddy 
V. City of Los Angeles, 82 P.2d 25, 
28 Cal,App.2d 89—Stone v. City 
and County of San Francisco, SO 
P.2d 175, 27 Cal.App.2d 34—Loss- 
man V. City of 'Stockton, 44 P.2d 
397, 6 Cal.App.2d 324. 

60. Cal.—Raynor v. City of Areata, 
77 P.2d 1054, 11 Cal.2d 113—^Loss- 
man v. City Stockton, 44 P.2d 397, 
6 Cal.App.2d 324. 

61. Cal.—^Lucas v. City of Los An¬ 
geles, 75 P.2d 599, 10 Cal.2d 476— 
Stone V. City and County of San 
Francisco, 80 P.2d 175, 27 Cal App. 
2d 34—Armas v. City of Oakland. 
27 P.2d 666, 135 Cal.App. 411, re¬ 
hearing denied 28 P.2d 422, 135 Cal. 
App. 411. 

Contra.—^Lossman v. City of Stock- 
ton, 44 P.2d 397, 6 Cal.App.2d 624. 

62. 'Cal.—Brindamour v. Murray, 59 
P.2d 1009, 7 Cal.2d 73. 

Personal errand. 

(Ijal.—Brindamour v. Murray, supra. 
Construction to uphold validity 
Statute, making city liable for in- 
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’unes or death caused by negligent 
operation of city-owned motor ve- 
'iiclo, would be invar.d if it imposed 
liability on city in absence of master 
and servant relationship, and hence 
phrase limiting liability to acts with¬ 
in scope of duty should be interpret¬ 
ed as applying to entire statute.— 
Brindamour v. Murray, supra. 

63. Cal.—Megowan v. City of Los 
Angeles, 59 P.2d 1012. 7 Cal.2d 80. 
64- Okl.—City of Ardmore v. Plill, 
293 P. 534, 146 Okl. 200. 

65. Fla.—City of Miami v McCor- 
kle, 19D So. 575, 14*5 Fla. 109— 
Maxwell v. Miami, 100 So. 147, 87 
Fla. 107, 33 A.L.R. 682. 

42 C.J. p 1117 notes 29, 30. 

Single act of negligence 

In action against city for injuries 
sustained by the occupant of an au¬ 
tomobile which collided with a hook 
and^ ladder truck of the city, plain¬ 
tiff could recover if city vras negli¬ 
gent on that one occasion, as against 
contention of city that it could not 
be held liable for a single act of neg¬ 
ligence causing damage, on ground' 
that the act occurred in connection 
with the performance of a govern¬ 
mental function.—^City of Miami v. 
McCorkle. 199 So. 575, 145 Fla 109. 

66. Colo.—Moses V. City and County 
of Denver, 5 P.2d '581, 89 Colo. 609. 

Mo.—Richardson v. City of Hanni¬ 
bal, 50 S.W.2d '648, 330 Mo. 398, 84. 
A.L.R. 508. 
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the accident occurred while the fire department ve¬ 
hicle was answering an alarm®^ or returning there¬ 
from;® 8 and some statutes expressly exempt the 
municipality from liability for such damages.®9 It 
has been held that the municipality will not be held 
liable even though it received pay for supplying fire 
department service to other municipalities'^® or 
maintained a separate shop and force of men for 
the repair of fire apparatus but it has also been 
held that liability may be imposed for an accident 
occurring on a call outside the corporate limits for 
which a charge was made.'^2 Qn the other hand, a 
city has been held liable where a vehicle was being 
employed for the purpose of hauling dirt for fixing 
a garden for the fire department,or where appa¬ 
ratus used in connection with the fire department 
was being negligently driven at a high and danger¬ 
ous rate of speed merely for the purpose of testing 
it.74 

The general rule according immunity to a mu¬ 
nicipality with respect to operation of fire depart¬ 
ment vehicles may be changed by statute.*^® So, un¬ 
der provisions varying in phraseology, but gener¬ 


ally imposing liability for the negligence of an em¬ 
ployee driving a municipally owned vehicle, it has 
been held that a municipality may be responsible for 
the negligence of the driver of a fire department ve¬ 
hicle operating the vehicle in the performance of 
his official duties,*^® although in some jurisdictions 
liability may be imposed only if the driver was pro¬ 
ceeding in reckless disregard of the safety of oth¬ 
ers.On the other hand, under some statutes it 
has been held that a municipality is not liable for 
negligence in the operation of a fire truck because 
the latter is not a motor “vehicle” within the mean¬ 
ing of the statute,since it is not a device intended 
for transportation of persons or property.*^® Under 
statutes providing that in case injury to the person 
or property of another is caused by negligent oper¬ 
ation of a motor vehicle by a member of a munici¬ 
pal fire department while engaged in the perform¬ 
ance of his duties as a fireman, and without the con¬ 
tributory negligence of the other person, the mu¬ 
nicipality shall be liable, negligence in the opera¬ 
tion of the fire department vehicle is essential to 
recovery against the city,8® and lack of contribu- 


Ohio —Cincinnati Traction Co. v. 

Story, 19 Ohio App. 370. 

Tenn.—Burnett v. Rudd, 54 'S.W.2d 
71S. 165 Tenn. ‘238. 

Tex.—City of Port Arthur v. Wallace, 
Civ App., 1167 S.W.2d 549, affirmed 
171 S.W.2d 4S0, 141 Tex 201— 
Hooper v. City of Childress, Civ. 
App., 34 iS.W.2d 907 
Utah.—Rollow V, Ogden City, 243 P. 

791, 6'6 Utah 475. 

42 C.J. p 1117 note 32. 

“ITuisance’' not shown 
Fact that city permitted fire truck 
to be operated through street at 
from fifty to sixty-five miles per 
hour did not constitute nuisance ren¬ 
dering city liable for collision with 
automobile, notwithstanding city was 
performing governmental duty.—^Bur¬ 
nett V. Rudd, '54 ,S.W.2d 718, 16'5 
Tenn. 238. 

67. Tex.—'Connally v. City of Waco, 
Civ.App., 53 SW.2d 313, error re¬ 
fused. 

42 C.J. p 1117 note 33. 

68. Conn.—^Brock-Hall Dairy Co. v. 
City of New Haven, 189 A. 182, 1122 
Conn. 321. 

42 C.J. p 1118 note 34. 

Returning to llrehousa through an- 
other city 

Municipality held not liable for 
injuries sustained by motorist as re¬ 
sult of negligence of driver of mu¬ 
nicipality's fire truck while driver 
was returning truck by convenient 
route to firehouse after fire, notwith¬ 
standing route taken passed within 
territorial limits of another munici¬ 
pality wherein collision occurred.— 


Brock-PIall Dairy Co. v. City of New 
Haven, supra. 

69. Ohio.—Staudenheimer v. City of 
Newark, 23 N.B.2d 845, 62 Ohio 
App. 255. 

Driving to another station 

Where statutory provisions exempt 
a municipality from liability for neg¬ 
ligent operation of a municipal motor 
vehicle by a fireman while engaged in 
duty at a fire or while proceeding 
toward the fire or the place where 
the fire Is believed to be, or in an¬ 
swering any other emergency alarm, 
a fireman was answering an emer¬ 
gency alarm so as to preclude liabili¬ 
ty of the municipality for his negli¬ 
gence where at the time of the acci¬ 
dent he was driving a fire truck to 
another station to replace another 
which had been called to an alarm.— 
Staudenheimer v. City of Newark, 
supra. 

70. Ind.—City of Indianapolis v. 
Butzke, 26 NE.2d 754, rehearing 
denied 27 N.E.2d 3'50, 217 Ind. i203. 

Furuisliiug fire protection not pri¬ 
vate enterprise 

A municipality which furnished fire 
protection to other municipalities for 
a consideration was not liable for in¬ 
juries sustained by fireman in colli¬ 
sion between two fire trucks which at 
the time of collision were not being 
used in connection with furnishing 
fire protection to other municipalities, 
on ground that city was engaged in 
a private business enterprise for im¬ 
mediate profit, and was not acting 
govemmentally in the maintenance 
of its fire department, since furnish- 

Ills 


ing of fire protection is not a private 
enterprise.—City of Indianapolis v 
Butzke, supra. 

71. Ind.—City of Indianapolis v. 
Butzke, supra. 

72. Okl.—City of .Sand Springs v 
Gray, 77 P.2d 56, 182 Okl. 248. 

73. Ill.—Blagay v. City of Chicago, 7 
N.E.2d 934, 290 Ill App. 598. 

74. Neb.—Opocensky v. South Oma¬ 
ha, 163 N.W. 325, 101 Neb. 336, L.R 
A.1917E 1170. 

42 C.J. p 1118 note 35. 

75. N.Y—Miller v. City of New 
York, ‘257 N.Y.S. 33, 235 App.Div. 
2159. 

76. N.Y.—^Miller v. City of New 
York, supra. 

Main purpose official 
In action against city for collision 
with city-owned automobile, driven 
by city fireman on way to pick up 
president of board of fire commis¬ 
sioners, city was not relieved of lia¬ 
bility because president’s personal 
convenience might incidentally have 
been involved as long as main pur¬ 
pose of use of automobile was of¬ 
ficial.—Megowan v. City of Los An¬ 
geles, '59 P.2d 1012, 7 Cal.2d 80. 

77. Pa—Mansfield v. City of Phila¬ 
delphia, 42 A.2d 549, 352 Pa. 199. 

78. Pa.—Devers v. City of Scranton, 
1'61 A. 540, 308 Pa. 13, 85 A.L R. 
692. 

79. Pa—^Devers v. City of Scranton, 
supra. 

80. Ill.—^Bryan v. City of Chicago, 
20 N.E.2d 37. 371 Ill. 64. 
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tory negligence on the part of plaintiff is also req- 
uisite.S^ 

Police vehicles. While there is some authority 
to the contrary,82 as a general rule a municipality 
is not liable for damage resulting from negligence 
in the operation of motor vehicles of its police de- 
piartmcnt by drivers acting within the scope of 
their police duties.^S its immunity extends to cas¬ 
es where such a vehicle is being used to transport 
officers to their beats,84 or where the police vehicle 
is being driven rapidly to protect the lives or prop¬ 
erty of citizensSS or to quiet a riot,86 or where a ve¬ 
hicle used exclusively for police purposes is being 
driven by a municipal employee not a policeman in 
connection with repair of the car radio.87 On the 
other hand, where the negligence attaches to the 
corporate or proprietary functions of the municipal¬ 
ity, it may be held responsible for damages result¬ 
ing from operation of a police motor vehicle,88 and 
liability has been imposed where, in patrolling, a po¬ 
lice car was engaged in functions of both a gov¬ 
ernmental and a proprietary nature.89 The liabili¬ 
ty of a municipality will not, however, be extended 
to include cases where the police vehicle was being 


used for an ultra vires purpose.®® 

The general rule that a municipality is immune 
from liability for the negligent operation of its po¬ 
lice vehicles does not apply w’here a statute express¬ 
ly or impliedly imposes such liability,®^ but a city 
may not be held liable under such a statute where 
the driver of its vehicle is not acting within the 
scope of his office, agency, or employment.®^ Al¬ 
though statutes ambiguous in character will not be 
construed as abrogating the common-law immunity 
of the municipality,®8 it has been held that statutes 
making “every owner'^ liable for negligence in the 
operation of its motor vehicles by its permittee in 
the course of its business or otherwise will be con¬ 
strued as including municipalities so as to render 
the latter responsible for negligence by an author¬ 
ized police officer operating a municipal motor ve¬ 
hicle for police purposes.®^ Under some statutes 
varying in phraseology, but generally imposing lia¬ 
bility on a city for damages caused by the negli¬ 
gence of its employees in operating motor vehicles, 
a police car has been held to be a motor “vehicle” 
for purposes of determining the liability of the 
city,®^ and the fact that the driver of a municipal 


81. Ill.—Bryan v. City of Chicago, 
supra. 

82. Fla.—City of Avon Park v. Gid- 
dens, '27 So.2d 825, 1'58 Fla. 130— 
City of West Palm Beach v. Grim- 
mett, 137 So. 385, 102 Fla i680. 

Charter exemption clause inapplica'ble 
Fla.—City of West Palm Beach v. 
Grimmett, supra. 

83. Ala.—Green v. City of Birming¬ 
ham, 4 So.2d 394, 241 Ala. 684. 

Colo.—Johnsen v. Baugher, 22 P.2d 
855, 92 Colo. 588. 

Ill.—Taylor v. City of Berwyn, 22 N. 

E.2d 930, 372 Ill. 124. 

Ind.—Smith v. City of Gary, 178 N. 

B. 572, 93 Ind.App. 675. 

K-'C.—Lewis v. Hunter, 193 'S E. 814, 
212 N.iC. 504. 

N.D—Hanson v. Berry, 209 N.W. 

1002, 154 N.D. 487, 47 AL.R. 816. 
Tex.—Baker v. City of Waco, Civ. 

App, 129 S.W.2d 499. 

42 C.J. p 1118 notes 36, 42. 

Fresh pursuit carrying police outside 
city 

Under statute providing that terri¬ 
tory embraced within limits of ad¬ 
joining villages within any county 
should be a police district, and em¬ 
powering police of any village to go 
into any part of the district to en¬ 
force laws, city police had duty and 
authority to pursue suspected crimi¬ 
nals through adjoining villages all of 
which were within county, as re¬ 
spects liability of city for death al¬ 
legedly caused by negligent operation 
of police car in village.—Taylor v. 


City of Berwyn, 17 N.E.2d 1007, 297 
IlLApp. 417, affirmed 22 H.E.2d 930, 
372 Ill. 124. 

84- Iowa.—Leckliter v. City of Des 
Moines, 233 N.W. 58, 211 Iowa 

251, disapproving Jones v. Sioux 
City, 170 NW. 445, US5 Iowa 1178, 
10 AL.R. 474. 

85. Iowa.—Jones v. Sioux City, su¬ 
pra. 

86. Iowa.—^Jones v. Sioux City, su¬ 
pra. 

87. N.C.—^Lewis v. Hunter, 193 S.E. 
814, 213 N.C. <504. 

88. Okl.—Oklahoma City v. Hag¬ 
gard, 41 P.2d 109, 170 Okl. 473. 

Negligence In municipal repaar shop 
Where damage resulted from opera¬ 
tion of a police car with defective 
brakes, and such car had been per¬ 
mitted to be taken from a municipal 
repair shop with knowledge that its 
brakes were defective, the munici¬ 
pality was responsible.—Oklahoma 
City V. Haggard, supra. 

89- Miss.—iOity of Meridian v. Bee- 
man. 166 -So. 757, 175 Miss. 527. 
Noting condition of sidewalks 

City policeman, required by ordi¬ 
nance to note and report condition of 
bridges, culverts, sewers, streets, 
sidewalks, etc, while patrolling his 
beat, being charged with corporate, 
as well as governmental duties, city 
was liable for injuries to bicyclist 
as result of such policeman’s negli- 
1 gent operation of automobile while 
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patrolling beat.—City of Meridian v. 
Beeman, supra. 

90. Or.—^Keeney v. City of Salem, 47 
P.2d 852, 150 Or. 667. 

Driving mayor home 

Person injured allegedly through 
negligent operation by police officer, 
while driving mayor home from cfity 
hall, of automobile maintained by 
city for use of police department 
could not recover against city, since 
officer was not acting in connection 
either with governmental, corporate, 
proprietary, or private capacity of 
city but was acting without scope of 
authority, act of conveying mayor to 
home was ultra vires, officer’s action 
was never ratified by city, and city 
was not alleged to have been negli¬ 
gent or to have authorized or to 
have power to authorize such use 
of automobile.—^Keeney v. City of 
Salem, supra^ 

91. Cal.—^Eddy v. City of Los An¬ 
geles, 82 P.2d 25, 28 Cal App.2d 
89—^Lossman v. City of Stockton, 
44 P.2d 397, 6 Cal App.2d 62-1. 

92- Cal.—^Brindamour v. Murray, 69 
P.2d 1009. 7 Cal.2d 73. 

93- Iowa.—Leckliter v. City of Des 
Moines, 233 N.W. 58, 211 Iowa 251. 

Mich.—Butler v. City of Grand Rap¬ 
ids. 2'63 N.W. 767, 273 Mich. 674. 

94- N.T.—Kelly v. City of Niagara 
Falls, 229 N.T.S. 328, 131 Misc. 
934. 

I 95. Pa.—Graf£ v. City of McKees- 
1 port, 175 A. 42-6, 316 Pa. 263. 
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motor vehicle was a police officer eng^aged in the 
performance of police duties will not exempt the 
municipality from liability for damages resulting 
from his negligence in the operation of the vehi¬ 
cle. ^ 6 However, where other statutes grant vehi¬ 
cles engaged in emergency duty exemption from the 
usual requirements as to compliance with traffic 
regulations, a municipality will not be liable for or¬ 
dinary negligence of its police officers in the oper¬ 
ation of police vehicles on emergency duty,97 but 
will be liable only where such officers acted in reck¬ 
less disregard of the safety of others^S or arbitrari¬ 
ly abused their privileges.The municipality may 
be liable, however, for damages caused by ordinary 
negligence where the police vehicle was not at the 
time engaged in emergency duty.i A statute mak¬ 
ing municipalities of over a stated population liable 
for injuries caused by negligence of members of 
their police departments engaged in performance 
of police duties precludes such a city from avoiding 
liability for negligence of a driver who at the time 
of the accident was engaged in the performance of 
police duties while operating a city motor vehicle.^ 


h. Other G-overnmental Agencies 

The liability of a state for injuries from the operation 
of its motor vehicles depends on its consent to suit. 
In the case of a lesser governmental agency liability is 
determined by the governmental or proprietary charac¬ 
ter of the function in which its motor vehicle was en¬ 
gaged at the time of the accident or by the provisions of 
statutes. 

Under the Federal Tort Claims Act, the United 
States has been held not liable for injuries caused 
by the negligent operation of a motor vehicle owned 
by it and operated by one of its employees, where 
at the time the employee and motor vehicle were 
lent to, and being used by, another governmental 
agency in pursuit of the latter’s business.3 Also, 
the District of Columbia has been held not responsi¬ 
ble for injuries resulting from the negligent opera¬ 
tion of its motor vehicles in performance of its gov¬ 
ernmental functions.'^ 

State. While a state ordinarily is not responsible 
for injuries resulting from negligence in the opera¬ 
tion of state-owned motor vehicles employed in per¬ 
formance of state functions,5 it may validly waive 
its immunity from suit® by express provision or nec¬ 
essary inference,7 and where it has done so the 


sa. Cal.—^Eddy v. City of Los An¬ 
geles, 82 P.2d 25, 28 Cal.App.2d 
89. 

Pa—Logan, to Use of Butz, v. City 
of Bethlehem, 187 A. 389, 324 Pa. 7. 

S7. Cal.—^Lucas v. City of Los An¬ 
geles, 75 P.2d 599. 10 CaL2d 476. 

Pa.—Reilly v. City of Philadelphia, 
19i5 A. 897, 32 8 Pa. 563—^Mashinsky 
V. City of Philadelphia, Com.Pl., 
30 Mun.LR. 177. 

‘98. Pa.—Mashinsky v. City of Phila¬ 
delphia, 3 A.2d 790, 333 Pa. 97. 
What constitutes reckless disregard 
The conduct of the driver is in 
reckless disregard of the safety of 
■others if he intentionally does an 
act, or fails to do an act which it is 
his duty to the other to do, knowing 
or having reason to know of facts 
which would lead a reasonable man 
to realize that his conduct not only 
creates an unreasonable risk of bodi¬ 
ly harm to the other, but also in¬ 
volves a high degree of probability 
that substantial harm will result to 
him; and where police automobile 
pursuing fleeing felon in stolen au¬ 
tomobile, collided with another auto¬ 
mobile at street intersection having 
traffic signals at an early hour of 
a Sunday morning in suburban dis¬ 
trict, even if oAdeers drove through 
red light, at speed estimated from 
forty to forty-five miles an hour, in 
-emergency m which automobile was 
being operated, the operation thereof 
'wa.s not in reckless disregard of safe¬ 


ty of others so as to impose liability 
on city for injuries to guests in the 
other automobile—^Reilly v. City of 
Philadelphia, 195 A. 897, 328 Pa. 563. 

99. Cal.—^Stone v. City and County 
of San Francisco, 80 P2d 175, 27 
Cal.App.2d 34—^Armas v. City of 
Oakland, 27 P.2d 666, 135 Cal.App. 
411, rehearing denied '28 P.2d 422, 
135 Cal.App. 411. 

1. Pa.—Cavey, to Use of Butz, v. 
City of Bethlehem, il A.2d 653, 331 
Pa. 5'56. 

“Clocking” speeder is not such an 
emergency police duty as to exempt 
the municipality from liability for 
negligence of its police driver in op¬ 
erating a police motorcycle.—Cavey 
V. 'City of Bethlehem, supra. 

2. Ill.—^Heh V. City of Chicago, 66 
N.E.2d 491, 328 Ill.App. 488. 

3. U.S—^Fries v. U. S., D.C.Ky., '7-6 
F.Supp. 396, affirmed, C.A., 170 F. 
2d 726. 

4. D.C.—^Loube Vw District of Colum¬ 
bia, 92 F.2d 473, 67 App.D.C. 322— 
District of Columbia v. May, 68 
F2d 755, 63 App.D.C. 10, certiorari 
denied May v. District of Colum¬ 
bia, 54 S.Ct. 641, 292 U.S. 630, 78 
L.Ed. 1484. 

5. Pa—Commonwealth v. Lundberg, 
50 PaDist. &Co. 221. 

Tex.—Texas Prison Board v. Cabeen, 
Civ.App., 159 S.W.2d 523, error 
refused—State v. McKinney, Civ. 
App., 76 iS.'W.2d '556—Brooks v. 
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State, Civ.App., 68 S.W.2d 534, er¬ 
ror refused. 

6. Cal.—Heron v. Riley, '289 P. 160, 
209 Cal. 507. 

Minn.—City of St. Paul v. Hoffmann, 
25 N.W.2d 661, 223 Minn. 7-6. 

7. Mich.—Mead v. -State, 5 N.W.‘2d 
'740, 303 Mich. 168. 

Immunity held not waived 

(1) By statute making drivers of 
state-owned motor vehicles subject 
to provisions applicable to ordinary 
drivers —Mead v. State, supra 

(2) By statute providing that mo¬ 
tor vehicle owners generally shall be 
liable for injury resulting from op¬ 
eration of their vehicles with, their 
consent.—^Mead v. State, supra. 

(3) By statute authorizing a state 
agency to insure its officers and em¬ 
ployees against liability to third per¬ 
sons arising from operation of motor 
vehicles used by such agency in per¬ 
formance of its functions.—Texas 
Prison Board v. -Cabeen, Tex.Civ.App., 
159 S.W.2d 623, error refused. 

Guardsmen as “citizens”, not officers 
and employees 

Officers and privates in the state 
militia are citizens performing a 
public duty and are not “officers” and 
“employees” within statute providing 
that the state waives its immunity 
from liability for the torts of its of¬ 
ficers and employees.—Goldstein v 
-State. 24 ]Sr.E.2d 97, 281 N.Y. 396, 129 
A.L.R. 905. 
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state may be held responsible for negligence in the 
operation of its motor vehicles,*8 but, even under 
such statutes, a state will not be held responsible for 
negligence in the operation of state-owned motor 
vehicles when not engaged in state business.^ 

Where a state has not given its consent to suit 
against a highway district or similar governmental 
agency, such district or similar agency may not be 
held liable for damages resulting from wrongful op¬ 
eration of its motor vehicles.^O The courts have up¬ 
held the validity of statutes waiving the immunity 
of the state so as to authorize recovery for an in¬ 
jury inflicted by a motor vehicle of the state high¬ 
way department,and the state is liable provided 
the employee driving the vehicle was acting in the 
course and scope of his employments^ Under stat¬ 
utes making a state highway department liable for 
injuries by reason of the negligent operation of its 
motor vehicles while actually engaged in construc¬ 
tion or repair of any state highw’ay, it is essential 
to liability of the department that the vehicle be 
actually engaged in such work at the time of the 

8. NT.—Adams v. State, 57 NT.S.2d 
42, 2'69 App.Div. 482, reversed on 
other grounds 68 NE,2d 44, 295 N 
Y. 946, conformed to 63 NT.S.2d 
711, 270 App.Div. 1062, affirmed 
69 NE.2d 815, 296 N.T. 654—Mc- 
Ardle v. State, 295 N-T.S. 648, 251 
AppDiv. 773. 

9. N.T —Naylon v. 

2d 587. 

Guardsinen, shown to he in. state and 
not federal employ 

Negligence of national guardsmen 
from New York in parking army 
truck in Ohio partially on pavement 
In the dark without rear light as 
rectuired by Ohio statute, was at¬ 
tributable to the state o'f New York, 
so as to render it liable under en¬ 
abling act for death of occupant of 
automobile which ran into rear of 
truck, since the national guard does 
not in fact become a part of the 
United States army until congress 
has made the requisite declaration of 
the existence of an emergency.—Gib¬ 
son V. State, 19 N.T.S.2d 405, 173 
Misc. 893, affirmed 21 N.Y.S.2d 362, 

2i59 App.Div. 1104. 

10. Wyo.—Price v. State Highway 
Commission, 167 P.2d 309. 

11. S.C —Ouzts V. State Highway 
Department, 159 S.E. 457, 161 S.C. 

21 . 

12. La.—^VS^arnick v. Louisiana High¬ 
way Commission, App., 4 So.2d 607, 
followed in 4 So.2d 615 and Ledet 
v. Louisiana Highway Commission, 

4 So.2d 615, first case. 

13. S C.—Greer v. .State Highway 
Department, 159 S.E. 35, 160 S.C. 

610. 
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accident on account of which suit is brought 
and a department vehicle has been held to be so 
engaged where it was being used to transport em¬ 
ployees to or from their highway work.^'^ 

Cmmiy. In the absence of statutory or constitu¬ 
tional provisions to the contrary, a county is not li¬ 
able for negligence in the operation of county mo¬ 
tor vehicles where they were employed in perform¬ 
ance of governmental functions, ^ county may 
be held responsible where the motor vehicle was 
not being used in the performance of a governmen¬ 
tal function.18 Maintenance and repair of roads 
have been held governmental functions of a county 
so as to exempt it from liability for negligence in 
the operation of its motor vehicles used in connec¬ 
tion with such maintenance and repair, and it has 
been held that a county is not liable although the 
negligence consisted of disregard of express statu¬ 
tory provisions as to lights.^S 

The rule exempting counties from liability for 
negligence in the operation of their motor vehicles 
may be changed by statute,and the courts have 

j to a city for use in performing cer¬ 
tain work for the city, the county 
was not thereby engaged in the per¬ 
formance of a governmental func¬ 
tion, and liability could be imposed 
on it for negrligent operation of the 
grader.—Younkers v. Ocean County, 
33 A.2d 898, 130 N.J.Law 607. 

(2) County and city, in leveling and 
regraveling road as part of joint con¬ 
struction of waste ditch under super¬ 
vision of civil works administrator to 
drain county highway and portion of 
city, held acting in a proprietary ca¬ 
pacity, as respects liability of county 
to motorist injured through negli¬ 
gence of truck driver working on 
project.—Johnson v. City of Billings, 
54 P.2d 579. 101 Mont 462. 

18. Iowa.—Shirkey v. Keokuk Coun¬ 
ty, 281 N.W. 837, 225 Iowa 1159. 

Assumptioxi as to performance of 
duty 

In the absence of notice to the con¬ 
trary the county, acting through its 
supervisors, may assume that em¬ 
ployees will properly perform their 
duties in respect of placing lights on 
a road grader.—Bateson v. Marshall 
County, 239 N.W. 803, 213 Iowa 718. 

19. Pa.—^Koscelek v. Lucas, 43 A.2d 
550, 157 Pa-Super. 548, 

Immunity held not abrogated 

(1) By statute making motor ve¬ 
hicle owners liable for injuries re¬ 
sulting from negligence of a driver 
operating the vehicle with the own¬ 
er’s consent, where the vehicles are 
used solely for governmental pur¬ 
poses.—Bateson v. Marshall County, 
239 N.W. 803, 213 Iowa '718. 

(2) By statute making highway 


State, 40 N-Y.S. 


Removal of earth 

A truck removing earth from high¬ 
way was “actually engaged” an con¬ 
struction of h'ghway so as to make 
state liable for death of workman 
who was thrown from truck, where 
removal of earth was necessary to 
construction of highway, notwith¬ 
standing earth was used to improve 
a street —Heidt v. State Highw’-ay 
Department, 1 S.£i.2d 188, 189 S.C. 
310. 

14. S.C.—Robinson v. State Highway 
Department. 157 S.E. 136, 159 S.C. 
405. 

Driving supervisor home to dinner 
S.C.—Greer v. State Highway De¬ 
partment, 159 S.E. 35, 160 SC. 510. 

15. Ga.—McLeod v. Pulaski County, 
178 -S.E. 198, 50 Ga.App. 3’56. 

S.D,—Arms v. Minnehaha County, 7 
N.W.2d 722, 69 S.D. 164. 

Wis,—Crowdey v. Clark County, 261 
N.W. 221, 219 Wis 76. 

16. Hawaii.—^Anduha v. Maui Coun¬ 
ty, Territory of Hawaii, 30 Hawaii 
44. 

17. Iowa.—Shirkey v. Keokuk Coun¬ 
ty, 281 N.W. 837, 225 Iowa 1159. 

Mich.—Gunther v. Cheboygan County 
Road Com’rs, 196 N.Wk 386, 225 
Mich. 619. 

Pa. —Balashaitis v. Lackawanna 

County, 145 A. 691, 296 Pa. S3. 

S.D.—Arms v. Minnehaha County, 7 
N.W.2d 722, 69 S D. 1-64. 

^is.—Cro^vley v. Clark County, 261 
N.W. 221, 219 Wis. 76—^Lickert v. 
Harp, 252 N.W. 296, 213 Wis. 614. 
proprietary function 

(1) Where a county road grader 
and operator were lent by the county 
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upheld the validity of statutes making counties lia¬ 
ble for negligent operation of their motor vehi¬ 
cles but such statutes must be strictly con- 
strued.21 To be in "operation” under 'a statute im¬ 
posing liability, the motor vehicle must be in the ac¬ 
tive exercise of some specific function.22 A county 
fire protection district is a "district established by 
law” within the meaning of statutes imposing lia¬ 
bility on such a district for injury resulting from 
operation of a motor vehicle by a district employee 
acting within the scope of his employment.23 

School districts. At common law and under stat¬ 
utes declaratory thereof a school district is not lia¬ 
ble for damages resulting from negligence in the 
operation of its motor vehicles in performance of 
the governmental functions of the district.^^ A 
school board which, under the statute, is a quasi 
corporation in control of public funds for educa¬ 
tional purposes is, in that respect, an instrument of 
the state government and is not liable for injuries 


from the operation of its motor truck in the perform¬ 
ance of its corporate duties.25 Statutes authorizing 
boards of education or school districts to provide in¬ 
surance against the negligence of drivers of their 
busses and the fact that they do take out such 
insurance do not change the common-law immunity 
of the board or district from liability for negli¬ 
gence in the operation of such busses for school 
purposes,26 and authority given the board or dis¬ 
trict to sue and be sued does not authorize a pro¬ 
ceeding against it for the purpose of establishing 
the amount of liability of its insurance carrier.27 
Ordinarily a town is not liable for injuries resulting 
from wrongful operation of its motor vehicles when 
engaged in the performance of governmental func¬ 
tions,28 but it may be held responsible for wrong¬ 
ful operation of its motor vehicles in performance 
of a proprietary function^^ or where the facts bring 
the case within a statute changing the common-law 
rule and imposing liability.80 Statutes imposing lia- 


regulations applicable to vehicles 
owned by a county—Arms v Minne¬ 
haha County, 7 N.W.2d 722, 69 S.D 
164. 

(3) By statute providing that no 
automobile owner shall knowingly 
permit another to drive his car un¬ 
less duly licensed—Head v. Wilson, 
97 P.2d 509, 3'6 Cal.App.2d 244. 
Defect In highway 

Under a statute making a county 
liable for injuries resulting from de¬ 
fects in a highway, a county was 
not liable for injuries received by 
plaintiff while riding in county’s 
truck where plaintiff claimed that in¬ 
juries were due to alleged negligent 
operation of truck by driver, as 
county's agent, but did not allege or 
prove a defect in highway.—Shelton 
V. Greenville County, HO iS.E.2d 12, 
194 S.a 1506. 

In iMCichigan 

(1) Under statutes providing that 
an owner of a motor vehicle is liable 
for negligence in the operation of 
his vehicle by his agent or employee, 
as construed in the light of further 
provisions making the statutes ap¬ 
plicable to vehicles owned or operat¬ 
ed by the state, or any county, city, 
town, district, or other political sub¬ 
division of the state, it has been held 
that a board of county road com¬ 
missioners is liable for negligence in 
the operation of its motor vehicle by 
its agent or servant, and that such 
liability exists irrespective of the 
governmental character of the func¬ 
tions which the vehicle may have 
been performing.—Miller v. Board of 
Road Com'rs of Manistee County, 
298 N.W. 105, 297 Mich. 487, 136 A 
L.R. 575. 

(2) The decision so holding has. 


however, been expressly overruled by 
a later decision involving the liabili¬ 
ty of the state and holding that such 
statutory provisions do not abrogate 
the common-law immunity of the 
stale and its subdivisions.—Mead v 
State, 5 N.W.2d 740, 742, 303 Mich 
168. 

20. Pa.—Giffen v. Pittsburgh Rys. 
Co., 173 A. 740, 113 Pa.Super. 287. 

DiscrlmiiLatioii between motor and 
horse drawn vehicles 
Act making counties liable for neg¬ 
ligent operation of their motor ve¬ 
hicles was not invalid because dis¬ 
criminating between horse-drawn ve¬ 
hicles and motor vehicles, since such 
discrimination was reasonable.—Gif¬ 
fen V. Pittsburgh Rys. Co., supra. 

21. Pa,—^Koscelek v. Lucas, 43 A.2d 
550, 157 Pa.Super. 548. 

22. Cal.—'Chilcote v. iSan Bernardino 
County, 23 P.2d 748, 218 Cal. 444. 

23. Cal.—Johnson v. Fontana County 
Fire Protection Dist., 101 P.2d 1092, 
15 Cal.2d 380. 

24. Aleu—Turk v. Board of Educa¬ 
tion of Monroe County, 13'1 So. 
436, 222 Ala 177. 

Ga.—^McLeod v. Pulaski County, 178 
S.E. 198, 50 Ga.App. 35'6. 

Tex.—Treadaway v. Whitney Inde¬ 
pendent School Dist., Civ.App , 205 
S.AV.2d 97. 

Nonresident pupils paying for trans¬ 
portation 

An independent school district was 
not liable for damage to automobile 
caused by negligence of school bus 
driver notwithstanding two of pupils 
transported resided outside of dis¬ 
trict and were paying for their trans¬ 
portation, since such district was an 
agency of the government engagtd in 
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governmental function of furthering 
education in the state—Campbell v. 
Hillsboro Independent School Dist., 
Tex.Civ.App., 203 S.W.2d 663. 
Convenience of teacher 
If, at time of alleged negligent op¬ 
eration of school bus by teacher, bus 
was being operated only for conveni¬ 
ence of teacher and trustees of school 
district, and not for convenience of 
district, district would not be liable 
for teacher's alleged negligence.— 
Treadaway v. Whitney Independent 
School Dist., Tex.Civ.App., 205 S.W. 
2d 97. 

25. Mo.—^Dick V, St. Louis Board of 
Education, 238 S.W. 1073, 21 A.L.R. 
1327. 

26. W.Va.—^Bradfield v. Board of 
Education of Pleasants County, 36 
S.E.3d 512, 128 W.Va. 228—Utz v. 
Board of Education of Brooke 
County, 30 S.E.2d 342, 126 W.Va. 
823. 

27. W.Va.—^Bradfield v. Board of Ed¬ 
ucation of Pleasants County, 36 S. 
E.2d '512, 128 W.Va. 228. 

28. Ohio.—^Washington Tp. v. Rapp, 
197 N.E. 413, 50 Ohio App. 1. 

29. N.C.—Millar v. Town of Wilson, 
23 S.E 2d 42, 222 N.C. 340, 

30. Pa—iSmith V. Snowden Tp., 34 
A.2d 515, 348 Pa. 187. 

Police motorcycle 

Motorcycle used by town’s police 
officer to overtake speeder held “au¬ 
thorized emergency vehicle," and 
town was not liable for death of 
pedestrian struck by such motorcycle 
through alleged negligence of officer 
in failing to comply strictly with 
rules of road applicable to motorists 
generally.—Tuten v. Town of Em- 
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bility on ''every owner” whose motor vehicle is used 
with his permission for negligence in its operation 
have been construed as imposing liability on a 
town.31 A town is not liable for damages resulting 
from wrongful operation of its motor vehicles for 
purposes beyond its legal powers,32 or for acts of its 
employees beyond the scope of their employment ;33 
but where the purpose is not so far beyond the pow¬ 
ers of the town as to relieve it from liability for in¬ 
juries to third persons it may be held responsible.34 

Village, Statutes making a village liable for the 
uegligence of a person operating a municipally 
owned vehicle on the streets in discharge of a stat¬ 
utory duty imposed on the municipality have been 
held to apply to the operation of a fire truck owmed 
by the village and operated in performance of gov¬ 
ernmental duties.35 

§ 442. Statutory Liability 

a. In general 


b. Elements of statutory liability 

c. Relationship of parties 

a. In General 

Statutes imposing on the owner of a motor vehicle 
liability for the negligence of another operating it with 
his express or implied consent do not abrogate existing 
common-law liability, but do broaden the scope of an 
owner's responsibility so as to create a liability in cases 
where the common law would have imposed none. 

Statutes which in varying terms impose on the 
owmer of a motor vehicle responsibility for injury 
caused by the negligent operation of his motor ve¬ 
hicle by another acting with the express or 'implied 
permission of the owner create a liability which did 
not exist at common law,36 and impose liability on 
the owner for the negligence of a driver operating 
the vehicle with his consent in any case otherwise 
falling within the purview of the statute.37 The 
owner's liability under such statutes has been held 


eryville, 35 P.2d 195, 139 Cal.App. 
T45. 

31. N.T.—Jones v. Town of Clark¬ 
son, '223 N.T.S. 611, 130 Misc. 57. 

32. Fla.—Town of Palm Beach v. 
Vlahos, 15 So.2d 839. 153 Pla. 781, 
modified on other grounds 15 So 2d 
848, 154 Fla. 159. 

33. N.T.—^Nardone v. Milton Fire 
Dist, 27 N.T.S 2d 489, 261 App.Div. 
717, affirmed 42 NE.2d 746, 288 N. 
Y. '654. 

34. N.T.—^Hemmingway v. Town of 
Dannemora, '55 N.T.S 2d 828, 269 
App.Div. '221. 

TTse of snowplow on county highway 
Use of town-owned snowplow upon 
highway within town, although 
strictly ultra vires because highway 
was actually part of county road sys¬ 
tem, was not so wholly without ju¬ 
risdiction of town that town should 
for that reason be relieved from lia¬ 
bility to third persons for injuries 
resulting from negligent operation of 
plow by town’s employee within 
■scope of his employment.—Hemming- 
way V. Town of Dannemora, supra. 

35. N T.—Rosenthal v. Village of 
Hastmgs-on-Hudson. 272 N.T.S. 1, 
241 App.Div. 890. 

36. U.S.—^Kruutari v. Hageny, D.C. 
Mich., 75 F.Supp. 610. 

Cal.—Souza v. Corti, 139 P.2d 645, 22 
Cal.2d 454. 1147 A.L.R. 8i61—Stewart 

V. Norsigian, 150 P.2d 554, 64 Cal. 
App.2d 540—McKnight v. Gilzean, 
84 P.2d 213, 29 Cal.App.2d 218. 

Iowa.—Krausnick v. Haegg Roofing 
Co., 20 N.W2d 432, 236 Iowa 98'5, 
163 A.L.R. 1413—White v. Center, 
254 N.W. 90, 218 Iowa 1027. 

Mich.—Wieezorek v. Merskin, 13 N. 

W. 2d 239, 308 Mich. 145. 


N.T —Atkms v Hertz Drivurself 'Sta¬ 
tions, 185 N.E. 408. 261 N.T. 352, 
affirmed 54 S.Ct. 437, 291 U.S. 641, 
'78 L.Ed. 1039—^Jackson v. Brown & 
Kleinhenz, 2S4 N.T.S. 44. 246 App. 
Div. 445, reversed on other grounds 
7 N.E.2d 265, 273 N.T. 365—Ban- 
dych V. Ross, 26 N.Y.S.2d 830— 
Goschar v. Bauer, 13 N-T.S.2d 328. 
Application of statutes to municipal 
corporations or other governmental 
agencies see supra § 441. 

Joint or several liability of owner 
and driver see supra § 427. 
Substantive right 

Statute imputing agency re''ation- 
ship if operator is using automobile 
with express or implied consent of 
owner, lessee, or bailee makes sub¬ 
stantive change in law, and injured 
person acquiring right of action 
thereunder could not be deprived of 
such right by subsequent amendment 
or repeal.—^Bmond v. Fallon, I18'6 A. 
15, 56 R.I. 419. 

Knowledge of incompetence of driver 
immaterial 

Iowa.—^Krausnick v. Haegg Roofing 
Co.. 20 N.W.2d 432, 236 Iowa 985, 
163 A.L.R. 1413. 

Statute not changing rule 

Where a statute providing that the 
owner of a motor vehicle shall be 
liable for any negligent or willful in¬ 
jury inflicted by any person author¬ 
ized by him is construed as not cre¬ 
ating a liability for conduct for 
which no previous liability existed, 
the mere lender of a motor vehicle is 
not liable to one who is injured by 
its negligent use In the hands of a 
borrower.—^Venturini v. 'Carlin, 86 So. 
15'6, 17 Ala.App. 478. 

37. U.S.—(American) Lumbermens 

1123 


Mut. Casualty Co. of Illinois v. 
Timms &, Howard. C.CAN.T., 108 
F.2d 497—Scheer v. Rockne Motors 
Corporation, CjC.A.N.T., 68 F.2d 
942. 

Cal.—Souza v. Corti, 139 P.2d 645, 22 
Cal.2d 454, 147 A.L.R. 841. 

Iowa.—White v. Center, 254 N.W. 90. 
218 Iowa 1027—Tigue -Sales Co. v. 
Reliance Motor Co., 221 N.W. -514, 
207 Iowa 567. 

Mich.—^Endres v. Mara-Rickenbacker 
Co., 219 N.W. ‘719, 243 Mich. 5. 
Minn.—^Novotny v. Bouley, 27 N.W.2d 
813, 223 Minn. 592—Truman v. 

United Products Corpo-^ation, 14 N. 
■W.2d 120, 217 Minn. 155—^Ballman 

V. Brinker, 1 N.W.2d 365, 211 Minn. 
322-^Schultz V. Swift & Co., 299 N. 

W. 7, 210 Minn. 633. 

N.T.—^Bandych v. Rose, 26 N.T.S.2d 
830. 

Limitations on liability 

Legislature in imposing on owner 
liability for negligence of another 
driving automobile with owner’s con¬ 
sent, express or implied, could make 
liability subject to any limitations 
which are not arbitrary and unrea¬ 
sonable discriminations.—^Atkins v. 
Hertz Drivurself Stations, 185 N.E. 
408, 261 N.T. 352, affirmed 54 S.Ct. 
437, 291 U.S. 641, 78 L.Ed. 1039. 
Damages within statute 

(1) Father’s action for loss of 
services was held within statute 
making automobile owner liable for 
“injuries to person or property.*’— 
Psota V. Long Island R. Co., 159 N.E. 
180, 246 N.T. 388, 62 A.L.R. 1!1'63. 

(2) “Damages for injuries to per¬ 
son,” within statute making regis¬ 
tered owner prima facie legally re¬ 
sponsible for driver’s conduct, were 
held not to include medical expenses 
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to be directs* and unconditional.s* Generally 
speaking, such statutes do not abrogate common-law 
liability,such as that of an owner for negligence 
of an incompetent driver to whom he has intrusted 
his motor vehicle,^ ^ or preclude a recovery under 
the doctrine of respondeat superior, '^2 particularly 
where existing rights of actions are saved.^S The 
owner's liability under such statutes is akin to that 
of a master under the doctrine of respondeat supe¬ 
rior in the sense that it is derivative in nature.^^ 

Validity and construction of statiUes. The courts 
have upheld the validity of statutes imposing liabil¬ 


ity on the owner of a motor vehicle for negligence 
of another driving the vehicle with his express or 
implied consent,45 they being regarded as within 
the police power of the stated® and as based there- 
on.^'^ It is generally held that such statutes should 
be strictly construed as in derogation of the com¬ 
mon law,although it has also been said that stat¬ 
utes of this character should be accorded a liberal 
construction to carry out their remedial purpose.^® 
Statutes imposing on the owner of a motor vehicle 
liability for injuries resulting from the negligence 
of one using or operating it with his consent should 


incurred by husband in caring" for 
wife’s injuries.—^Wilson v. Grace, 173 
N.E. 524, 273 Mass. 146. 

(3) Consequential damages to fa¬ 
ther from injuries to daughter were 
held not "damages to property*’ with¬ 
in statute making driver of automo¬ 
bile causing damage pnma facie 
agent of registered automobile owner 
and engaged in owner’s business.— 
Bruce v. Hanks, 178 N.E. 728, 277 
Mass. 268. 

38. Cal.—Baugh v. Rogers, 148 P.2d 
633. 24 Cal 2d 200, 152 A.L.R. 104i5 
—Davidson v. Ealey, 158 P.2d 1000, 
69 Cal.App 2d 254. 

Primary or secondary character of 
liability 

Statutory liability of owner of au¬ 
tomobile for injury resulting from 
negligence of person operating auto¬ 
mobile with owner’s permission may 
be secondary as between owner and 
such operator, but owner’s liability 
is primary as between owner and 
party injured through operator’s neg¬ 
ligence, especially since statute pro¬ 
vides that operator of automobile 
need not be made a defendant in all 
cases.—Broome v. Kern Valley Pack¬ 
ing Co., 44 P.2d 430, i6 Cal.App 2d 256. 

39. Cal.—^Baugh v. Rogers, 148 P. 
2d 633, 24 Cal.2d 200, 152 A.L.R. 
1043. 

40. Iowa.—^Krausnick v. Haegg 
Roofing Co., 20 N.W.2d 432, 236 
Iowa 985, 163 A.L.R. 1413. 

N.T.—Goschar v. Bauer, 13 N.T.S.2d 
328. 

41. Iowa.—^Krausnick v. Plaegg 
Roofing Co.. 20 N.W.2d 432, 236 
Iowa 985, 163 A.L R. 1413. 

Intrusting car to incompetent driver 
as imposing liability on owner gen¬ 
erally see supra § 431. 

42. D.C.—Senator Cab Co. v, Roth- 
berg, Mun.App., 42 A.2d 245. 

Mich.—^Loux V. Hams, 19'7 N.W. 494, 
225 Mich. 31i5. 

N.T—Irwin v. Klein, 3 N.E 2d 601, 
271 N.T. 477—Psota v. Long Island 
R. Co., 159 N.E. 180, 246 N.Y. 388, 
62 A.L.R. 1163—Cuba v. Turmelie, 


6 N.Y.S.2d 811, 168 Misc. 256— 
Goschar v. Bauer, 13 N.Y.S 2d 328. 

Declaratory of common law 

Statute, as far as it provides that 
owner of motor vehicle operated by 
another in owner’s service shall be 
liable for operator's negligence, is 
declaratory of common law which 
holds owner of vehicle negligently 
operated by servant liable to third 
person and bars owner from recover¬ 
ing his own damage.—Darrohn v. 
Russell. 277 N-Y.S. 783, 154 Misc. 
753. 

43- Mich.—^Loux v. Harris, 197 N.W. 

494, 22<5 Mich. 315. 

42 C J. p 1119 note 61. 

44, N.Y.—Good Health Dairy Prod¬ 
ucts Corporation v. Emery, 9 N E. 
2d 758, 275 N.Y. 14, 112 A.L R. 
401—Sarine v. American Lumber¬ 
men’s Mut. Casualty Co. of Illi¬ 
nois, 17 N.Y,S.2d '754, 258 App.Div. 
653—Puccio V. Carr, 31 N.Y.-S.2d 
805, 177 Misc. 706, affirmed 33 N. 
YS.2d '684, 263 App.Div. 1042— 
Jenks V. Veeder Contracting Co., 30 
N.Y.S,2d 278, 177 Misc. 240, modi¬ 
fied oh other grounds 37 NY.S.2d 
230, 264 AppDiv. 979, affirmed 50 
N.E 2d 231, 290 N.Y. 810—Schwartz 
V. Forty-Second St. M. & St. N. A. 
Ry. Co., 22 N.Y.S.2d 7*52, 175 Misc. 
49. 

45. U.S.—Young v. Masci, NX, 63 
S.Ct. 599, 289 U.S. 263, 77 L.Ed. 
1158, 88 A.D.R. 170. 

Cal.—Manica v. Smith, 33 P.2d 418, 
138 Cal.App. 695—Garrison v. Wil¬ 
liams, 17 P.2d 1072, 128 Cal.App. 
1598—O’Neill v. Williams, 15 P.2d 
879, 127 Cal.App. 385. 

Iowa.—Robinson v. Bruce Rent-A- 
Ford Co.. 215 N.W. 724, ,206 Iowa 
261, 61 A.L.R. 851. 

Minn.—Holmes v. Lilygren Motor Co,, 
275 N.W. 416, 201 Minn. 44. 

N Y.—Downing v. City of New York, 
220 N.Y.S. 7'6, 219 App.Div. 444, af¬ 
firmed 157 N.B. 873, 245 N.Y. i597. 
R.I.—^Kernan v. Webb, 148 A. 186. 50 
R.I. 394. 

42 C.X p 1118 note 52. 
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Fresomptlon, of consent 

A statute causing the consent of 
the owner to be conclusively pre¬ 
sumed where the vehicle is being op¬ 
erated by a member of his family has 
been sustained.—Bowerman v. Shee¬ 
han, 219 N.W. 69. 242 Mich. 95. 61 
A.L.R. 859—42 C.X p 1119 note 57. 

•46. Iowa.—Seleine v. Wisner, 206 N. 

W. 130, 200 Iowa 1389. 

42 C.X p 1119 note 54. 

47. N.Y.—Feitelberg v. Matuson, 208 
N.Y..S. 786, 124 Misc. 595. 

48. U.S.—^Kruutarl v. Hageny, D.C. 
Mich., 75 F.Supp. 610. 

Mich—Geib v. Slater, 31 N.W.2d 66, 
320 Mich. 316—^Wieezorek v. Mer- 
skin, 13 N.W.2d 239, 308 Mich. 145. 
N.Y.—Houlihan v. Selengut, 25 N.T. 
S.2d 371, 175 Misc. 854, reversed on 
other grounds 31 N.Y.S.2d 560, 263 
App.Div. 811—Atwater v. Lober, 
233 N.Y.S. 309, 133 Misc 652—New 
York Telephone Co. v. Scofield, 31 
N.T.S.2d 393. 

Presumption of consent 

Statute raising conclusive pre¬ 
sumption that motor vehicle driven 
by member of owner’s family was 
driven with owner’s consent must be 
strictly construed.—Rogers v. Kuhn- 
reich, 225 N.W. 622, 247 Mich. 204. 

In California 

(1) It has been held that the stat¬ 
ute should receive a strict construc¬ 
tion in favor of the vehicle owner on 
whom it imposes a new liability.— 
Miller v. Berman. 131 P.2d 18, 55 Cal. 
App 2d 569—McKnight v. Gilzean, 84 
P 2d 213, 29 Cal.App.2d 218—^Weber v. 
Pinyan, 70 P.2d 183, 9 Cal.App.2d 226, 
112 A.L R. 407—Piacun v. Hexem, 63 
P.2d 315, 317, 18 Cal.App.2d 145— 
Swing V. Lingo, 19 P.2d 56, 129 Cal. 
App. 518. 

(2) On the other hand, there is au¬ 
thority to the effect that, despite its 
creation of a new liability unknown 
to the common law, the statute 
should be accorded a liberal construc¬ 
tion.—Bayless v. Mull, 122 P.2d 608, 
50 Cal.App.2d 66. 

48. Minn.—Christensen v. Hennepin. 
Transp. Co., 10 N.W.2d 406. 215 
Minn. 394, 147 A.L.R. 945. 
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be accorded a construction which will result in ful¬ 
fillment of their purpose,^0 and they should be con¬ 
strued with the other provisions of the motor vehi¬ 
cle law of which they are a part.^l 

The purpose of such statutes is to protect inno¬ 
cent third persons from the careless use of motor 
vehicles,®2 and to make the owner with whose con¬ 
sent the vehicle is used liable for negligence in its 
operation where no such liability would otherwise 
exist,as by changing the common-law rule ex¬ 
empting a bailor from liability for negligence of his 
bailee.®^ Where such a statute is found under a ti¬ 
tle indicating that its purpose is to provide for 
“financial responsibility” of the owner of motor ve¬ 
hicles, the quoted phrase refers to obligations to pay 

to a third person.^S 

Retroactive effect A statute of the character un¬ 
der consideration will not be given a retroactive 
operation.®® 

Damages far penalized act. A general statute 
authorizing the recovery from one violating a stat¬ 
ute of damages sustained by reason of the viola¬ 
tion, although a penalty for such violation is im¬ 
posed, does not authorize a recovery in the case of 
an injury occasioned by a motor vehicle from any¬ 
one except the offender.®^ 

b. Elements of Statutory Liability 

(1) In general 

(2) Ownership 

(3) Character of vehicle 

(4) Use or operation 


(5) Consent of owner 

(6) Negligence of operator 

(1) In General 

The elements of liability under so-called ''consent" 
statutes include the defendant's ownership of a vehicle of 
the statutory character and negligence in its use or op¬ 
eration by another proceeding with the owner's consent. 

Broadly speaking, the elements of an owner’s 
liability under so-called “consent” statutes include 
his ownership of a vehicle falling within the terms 
of the statute invoked, its use or operation as such 
terms may be employed in the statute, his consent 
thereto, and negligence of the user or operator im¬ 
puted to the owner.®® Mere proof of ownership of 
a motor vehicle and consent to its use has been held 
insufficient to establish liability of the owner.®^ 

(2) Ownership 

(a) In general 

(b) Conditional sales 

(a) In General 

In order to hold a person liable for negligence of an¬ 
other operating a motor vehicle with the owner's consent 
under the statutes, It is essential to show that such per¬ 
son was in legal contemplation the owner of the vehicle. 

The factor of ownership must be present in or¬ 
der to impose liability under the statutes,®® and, 
where the terms “owner” and “ownership” are not 
defined in the statute, such terms should be defined 
by judicial determination in a manner giving effect 
to the statutory purposes and objects.®^ In the ab¬ 
sence of some definite statutory criterion of owner- 


50. N.T. —Jackson v. Brown & 

Kleinheiiz, 7 ]Sr,E.2d 265, 273 N.T. 
365 —Houlihan v. Selengrut, 25 N.T. 
S 2d 371, 175 Misc. 854, reversed on 
other grounds 31 N.T.S.2d 560, 263 
App.Div. 811. 

51. R.I.—Lennon v. L. A. W. Accept¬ 
ance Corporation of Rhode Island, 
138 A. 215, 48 R I. 363. 

52. Cal.—Burgess v. Cahill. 158.P.2d 
393, 26 Cal.2d 320, 159 A.L.R. 1304. 

53. D.C.—Senator Cab Co. v. Roth- 
berg, Mun.App., 42 A.2d 245. 

Minn.—Christensen v. Hennepin 
Transp. Co., 10 N.W.2d 406, 215 
Minn. 394, 147 A.L.R. 945—Holmes 
V. Lilygren Motor Co., 275 N.W. 
416, 201 Minn. 44. 

N.Y.—Mills V. Gabriel, 18 N.T.S.2d 
78, 259 App.Div. 60, affirmed 31 N. 
E.2d 512, 284 N.T. 755—Leppard v. 
O’Brien, 232 N.T.S. 454, 225 App. 
Div. 162—Houlihan v. Selengut, 25 
N.T.S 2d 371. 175 Misc. 854, re¬ 

versed on other grounds 31 N.T.S. 
2d 560, 263 App.Div. 811—Aarons v. 
Standard Varnish Works, 296 N.T. 
S. 312. 163 Misc. 84, affirmed 3 N. 


T.S.2d 910, 254 App.Div. 560— 

Goschar v. Bauer, 13 N.T.S.2d 328. 

54. Cal.—Baugh v. Rogers, 148 P.2d 
633, 24 Cal.2d 200, 152 A.L.R. 1043. 

Liability for acts of bailee generally 
see supra § 439. 

Protection paxamonnt to owner’s 
rights 

The legislative purpose to protect 
innocent third persons is paramount 
to the rights of the owner who has 
permitted use of his car by others 
even though he, personally, was not 
guilty of negligence.—Baugh v. Rog¬ 
ers, supra—Casey v. Fortune, 179 P- 
2d 99, 78 Cal.App.2d 922. 

55. Minn,—Christensen v. Hennepin 
Transp. Co., 10 N.W.2d 406, 215 
Minn. 394, 147 A.L.R. 945. 

56. N.T.—Potchasky v. Marshall, 
207 N.T.S. 562, 211 App Div. 236— 
Jame,s Butler, Inc. v. Jackson, 214 
N.T.S. 23, 126 Misc. 568. 

57. Ky.—Bray - Robinson Clothing 
Co. V. Higgins, 276 S.W. 129, 210 
Ky. 432. 

42 C.J. P 1119 note 66. 

58. Cal.—Roberts v. Salmon, 151 P. 
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2d 556, 66 Cal.App.2d 22—^Miller v. 
Berman, 131 P.2d 18, 65 Cal.App.2d 
569—Swing v. Lingo, 19 P.2d 56, 
129 Cal.App. 518. 

Iowa.—Bateson v. Marshall County. 
239 N.W. 803, 213 Iowa 718—Seleine 
V. Wisner, 206 N.W. 130, 200 low^a 
1389. 

Minn.—Kayser v. Jungbauer, 14 N.W. 
2d 337, 217 Minn. 140—^Kangas v. 
Winquist, 291 N.W. 292, 207 Minn. 
315. 

N.T —Blake v. Salmonson, 67 N.T S. 
2d 607, 188 Misc. 97. 

59. Tenn.—^East Tennessee & West¬ 
ern North Carolina Motor Transp. 
Co. V. Brooks, 121 S.W.2d 559, 173 
Tenn. 542. 

60. Cal.—Graf v. Harvey, 179 P.2d 

348, 79 Cal. App. 2d 64—Swing v. 

Lingo, 19 P.3d 56, 129 Cal.App. 518. 

Iowa.—McLain v. Armour & Co., 218 
N.W. 69. 205 Iowa 343. 

Minn.—Kan gas v. Winquist, 291 N.W. 
292, 207 Minn. 315. 

61. D.C—^Mason v Automobile Fi¬ 
nance Co., 121 F.2d 32, 73 App D.C. 
284. 
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ship, the person in a position immediately to allow 
or prevent use of the motor vehicle by lawful con¬ 
sent or prohibition will be regarded as the owner 
for the purposes of the statute,and not the hold¬ 
er of the bare legal title who at the time of the 
accident lacks both possession and the right there¬ 
to. In the case of an unconsummated agreement 
to sell, where the seller still retains the owner’s li¬ 
cense and the vehicle is operated thereunder, the 
seller has been held to retain his ownership so as 
to be responsible for negligence in the operation of 
the vehicle by another with his express or implied 

permission.64 

Under some practice it is held that ordinarily the 
word ''owner” as used in the statutes refers to the 
registered owner,65 and that in determining title for 
the purposes of imposing statutory liability it is 
usually to be deemed that the transfer of an inter¬ 
est in a motor vehicle is incomplete until a new 
certificate of registration has been issued.66 Under 
the same practice, however, it has been said that the 
legislative intent is to impose liability on the actual 
owner,67 and the true owner of a motor vehicle may 
be liable to respond in damages on the theory of a 
permissive use although he may not be registered 
as owner in the records of the motor vehicle de¬ 


partment,6S and he may not escape liability in his 
capacity as owner simply because he has inadver¬ 
tently neglected or deliberately failed to comply 
with the registration provisions of the vehicle 
code.69 Conversely, the registered owner of a mo¬ 
tor vehicle will not be liable where he is not in 
contemplation of law the true owner.70 On due 
delivery of a motor vehicle and its indorsed certifi¬ 
cate of ownership, title passes to the transferee so 
as to make him the owner thereof within the con¬ 
templation of such statutes,71 -and title passes out 
of the transferor so as to relieve the latter from 
all future liability in such respects.72 

As a basis for determining liability for personal 
injuries, ordinarily title to a motor vehicle passes 
from seller to purchaser when the former delivers 
to the latter an assignment of the certificate of ti- 
tle,73 and a dealer who has accepted a motor ve¬ 
hicle on a "trade-in”, but has not yet received the 
certificate of title, may not be h-eld responsible as 
owner for the negligence of another driving it with 
his consent.74 On the other hand, where a dealer 
fails to comply with statutory requirements as to 
transfer of the certificate of ownership and regis¬ 
tration, he may be held liable for negligence of the 
purchaser driving the car.75 


62. D.C.—Gasque v. Saidman, Mun. 
App., 44 A.2d 537. 

Chattel mort^ragree 

One who is no more than a chattel 
mortgragee is not an owner of an au¬ 
tomobile within statute making a 
person operating an automobile with 
owner’s consent owner's agent In 
case of accident, nor does he become 
such merely by virtue of a default by 
the mortgagor, although the right to 
possession may accrue immediately 
on default, but something more than 
a lien on the automobile, though pres¬ 
ently and summarily enforceable, is 
necessary: but if mortgagee was 
rightfully in possession, and its pos¬ 
session was such that it had the 
power and legal right to permit its 
use by another, it became the owner 
within the meaning of the statute.— 
Mason v. Automobile Finance Co., 121 
F2d 32, 73 App.D.C. 284. 

Fooling arrangement 

Where defendant and another had 
a number of trucks in a pool under 
arrangement that, when employee of 
either required transportation for 
certain purposes, he would take any 
truck in pool, defendant in using any 
truck in pool under such arrangement 
was, to the traffic world, the owner 
thereof, so as to render him liable 
for negligence of driver, regardless 
of actual ownership of truck.—^ITash 
V. Wright, 186 P.2d 686, 82 Cal.App.2d 
467. 

63. D.C.—^Mason v. Automobile Fi¬ 


nance Co., 121 F.2d 32, 73 App.D C. 
284. 

64. K.Y.—Samiof v. Kehn, 228 N.T.S. 
734, 131 Misc 764. 

Counterclaim as assertion, of owner¬ 
ship 

The fact that, on being sued for 
damages resulting from negligence in 
the operation of the vehicle by an¬ 
other, the seller under an unconsum¬ 
mated contract of sale put in a coun¬ 
terclaim for damages to the car was 
a factor indicating his ownership of 
the vehicle —Samiof v. Kehn, supra. 

65. Cal.—Helmuth v. Frame, 115 P. 
2d 846, 46 Cal.App.2d 372. 

66. Cal.—Helmuth v. Frame, supra. 

67. Cal.—McCalla v. Grosse, 109 P. 
2d 358, 42 Cal.App.2d 546. 

68. Cal.—^Helmuth v. Frame, 115 P. 
2d 846, 46 Cal.App.2d 372 

One may be the actual owner of a 
motor vehicle within the contem¬ 
plation of “consent” statutes even 
though he has not complied with 
formalities relative to giving notice 
of transfer before occurrence of the 
accident.—Ferroni v. Pacific Finance 
Corporation of California, 135 P.2d 
569. 21 Cal.2d 173. 

69. Cal.—^Helmuth v. Frame, 115 P. 
2d 846, 46 Cal.App 2d 372—King v. 
Unger, 94 P.2d 1040. 35 Cal.App.2d 
192—Collard v. Love, 61 P.2d 458, 
17 Cal.App.2d 72—Schmidt v. C. I 
T. Corporation, 67 P. 2d 1016, 14 Cal. 
App.2d 92. 


70. Cal.—^Piacun v. Hexem, 63 P.2d 
315, 18 Cal.App 2d 145. 

Father transferring car to daughter 
Where defendant consented to have 
daughter purchase automobile on his 
credit and automobile was registered 
in defendant's name, but was deliv¬ 
ered to daughter and was thereafter 
in her possession and, on final pay¬ 
ment by daughter, defendant indorsed 
ownership slip to daughter, uncondi¬ 
tionally two months before accident, 
defendant was not owner of automo¬ 
bile at time of accident within stat¬ 
ute so as to be liable for injuries 
caused when automobile was driven 
by daughter's husband even though 
defendant remained the registered 
owner because of failure to transfer 
the ownership of record.—Piacun v. 
Hexem, supra. 

71. Cal —Smith v. Western Casualty 
& Surety Co., 141 P.2d 10, 60 Cal. 
App 2d 508. 

72. Cal.—Smith v. Western Casualty 
& Surety Co., supra—Mayo v. Lis- 
ko. 62 P.2d 748, 17 Cal.App 2d 686. 

73. Mich—Kimber v. Eding, 247 N. 
W. 777, 262 Mich 670. 

74. Mich.—Tams v. Eding, 251 NW. 
367, 265 Mich. 94—Kimber v. Eding, 
247 ISrW. 777, 262 Mich. 670. 

75. Mich.—Endres v. Mara-Ricken- 
backer Co., 219 N.W. 719, 243 Mich. 
5. 

Use of dealer’s plates 

Liability is predicated on dealer's 
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Retroactive effect. A statute undertaking to de¬ 
fine the term ‘‘owner” as applied to motor vehicles 
has no application to a case involving injuries re¬ 
ceived before its enactment^® 

(b) Conditional Sales 

The liability of the conditional seller or buyer of a 
motor vehicle, or of the assignee of a conditional sales 
contract, under statutes imposing liability on the owner 
for negligent operation of his vehicle by another with 
his consent depends primarily on whether such parties 
are to be regarded as owners. 

A conditional seller of a motor vehicle in posses¬ 
sion thereof may be regarded as its owner so as 
to be liable for the negligence of another using or 
operating it with his consent,and the courts have 
upheld the validity of legislative action in classify¬ 
ing such a person as owner.'^® Ordinarily, however, 
the conditional seller is not regarded as the owner 
where he has parted with possession and control of 
the vehicle although he may retain naked legal ti- 
tle.*^^ To secure exemption from liability as a con¬ 
ditional seller, however, the dealer should comply 
with any statutory requirements as to notice of 


transfer,®® and where he has failed to do so the 
conditional seller may be regarded as the owner de¬ 
spite his delivery of the motor vehicle to the condi¬ 
tional buyer,®^ and he may be held responsible as 
owmer for negligence in operation by the condition¬ 
al buyer driving with his consent.®- On the other 
hand, a conditional seller, lacking access to the cer¬ 
tificate of ownership, who delivers the motor vehi¬ 
cle to satisfy the claim of a creditor assuming un¬ 
paid installments without procuring a new certifi¬ 
cate of ownership or registration, has been held not 
to be the owner.®® 

In order to be included within the term “owner” 
the assignee of a contract for the conditional sale 
of a motor vehicle must have had either the lawful 
ownership, use, and control of the vehicle or the 
right thereto under his contract,®-^ but where the 
assignee of a conditional sales contract has legal ti¬ 
tle and the right to possession of a motor vehicle 
and use by another with its permission is without 
definite term, the assignee may be regarded as the 
owner.®® Where, following the sale and delivery 


ownership of car, not on mere use of 
dealer’s plates which use had no 
causal connection with accident, and 
the dealer remained the owner of the 
car because by failing- to comply with 
statutory transfer requirements he 
rendered the purported sale void, so 
that in leg-al effect the “purchaser” 
was driving- the car with the owner’s 
consent —Endres v. Mara-Ricken- 
backer Co., supra. 

“Ownership** as deteimlned by genear- 
al law 

Under statute making owner of mo¬ 
tor vehicle liable for injuries sus¬ 
tained by its negligent or illegal op¬ 
eration where he has consented or 
has knowledge of its operation, own¬ 
er of vehicle is determined primarily 
from general law.—City of St. Jo¬ 
seph, for Use and Benefit of Fidelity- 
Casualty Co., V. Grantham Motor 
Sales, 257 N.W. 701, 269 Mich. 260. 

76. Iowa.—Hansen v. Kuhn, 286 N. 
W. 249, 226 Iowa 794. 

77. N.T.—^Arter v. Jacobs, 234 N.T. 

S. 357, 226 App.Div. 343. 

78. N.T.—Welch v. Hartnett, 215 N. 

T. S. 540, 127 Misc. 221. 

79. Cal.—Stewart v. Norsigian, 149 
P.2d 46, 64 Cal.App.2d 540, rehear¬ 
ing denied 150 P.2d 654, 64 Cal. 
App.2d 540. 

D C.—Gasque v, Saidman, Mun.App., 
44 A.2d 537. 

Iowa.—Craddock v. Bickelhaupt, 288 
NW. 109, 227 Iowa 202, 135 A.L.R. 
474 —Hansen v. Kuhn, 285 N.W. 
249, 226 Iowa '794. 

Por purposes of security 

One who had sold and delivered 
taxicab to another on conditional sale 


contract and had retained legal title 
solely for security, was not the own¬ 
er thereof or liable for the property 
damage caused by negligence of an¬ 
other to whom purchaser had entrust¬ 
ed the taxicab—Gasque v. Saidman, 
D.C.Mun.App., 44 A. 2d 537. 

Buyer irather than seller as owner 
Within statute making one operat¬ 
ing motor vehicle with o-wner’s con¬ 
sent agent, buyer under conditional 
sale agreement, rather than seller, is 
owner.—Lennon v. L. A. W. Accept¬ 
ance Corporation of Rhode Island, 138 
A. 215, 48 R.I. 363. 

80. Cal.—Guillot v. Hagman, 86 P.2d 
865, 30 Cal.App.2d 582. 

Strict compliance essential 
Cal.—Helmuth v. Frame, 115 P.2d 
846, 46 Cal.App.2d 372. 

81- Cal.—^Ferroni v. Pacific Finance 
Corporation of California, 135 P.2d 
569, 21 Cal.2d 773—Leplat v. Raley 
Wiles Auto Sales, 145 P.2d 350, 62 
Cal.App.2d 628—Gutknecht v. John¬ 
son, 144 P.2d 854, 62 Cal.App.2d 315 

_Guillot V, Hagman, 86 P.2d 865, 

30 Cal.App.2d 582—^Bunch v. Kin, 
37 P.2d 744, 2 Cal.App.2d 81. 

Sale held conditional and not abso- 
lute under contract which provided 
that title should not pass from deal¬ 
er to buyer until all payments provid¬ 
ed for were fully paid and such pro¬ 
visions authorized finding that when 
contract was executed dealer retained 
title to automobile.—Johnson v. Bar- 
reiro, 138 P.2d 746, 59 Cal.App.2d 213. 
82. Cal.—Ferroni v. Pacific Finance 
Corporation of California, 135 P.2d 
569, 21 Cal.2d 773—Gutknecht v. 
Johnson, 144 P.2d 854, 62 CaLApp. 
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2d 315—Johnson v. Barreiro, 138 
P.2d 746. 59 Cal.App.2d 213. 

Second sale 

Cal.—Helmuth v. Frame, 115 P.2d 
846, 46 Cal.App.2d 372. 

83. Cal.—Swing v. Lingo, 19 P.2d 
56, 129 Cal.App. 518. 

84. Cal.—Ferroni v. Pacific Finance 
Corporation of California, 135 P. 
2d 569, 21 Cal.2d 773. 

Iowa.—Hansen v. Kuhn, 285 N.W. 

249, 226 Iowa 794. 

Assignee held o-wnex 

Where automobile dealer repos¬ 
sessed automobile which had been 
sold by him under conditional sales 
contract on behalf of finance compa¬ 
ny to whom the contract had been as¬ 
signed, finance company, and not 
dealer, was owner of the automobile 
after its repossession.—Stewart v. 
Norsigian, 149 P.2d 46, 64 Cal.App.2d 
540, rehearing denied 150 P.2d 554, 64 
Cal.App.2d 540. 

Second conditional sale 

Under the vehicle code, where con¬ 
ditional seller of automobile assigned 
contract of sale, and repossessed au¬ 
tomobile from conditional buyer and 
made second conditional sale without 
assignee’s authority, assignee was 
not liable for injuries from second 
conditional buyer’s negligent driving. 
—Swaney v. Black, 79 P.2d 176, 26 
Cal.App.2d 314. 

I 85- Mich-—City of St. Joseph, for 
Use and Benefit of Fidelity Casual¬ 
ty Co. V. Grantham Motor Sales, 
257 N.W. 701, 269 Mich. 260. 
Repossessed truck 

Assignee of conditional sales con¬ 
tract of truck, which had title to re- 
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of the vehicle to a conditional buyer, the condition¬ 
al seller assigns the sales contract to a finance com¬ 
pany, the conditional seller and not the finance com¬ 
pany is the owner so as to be liable for negligence 
in the operation of the vehicle occurring before the 
department of motor vehicles has been notified of 
the transaction 6 and, even if the assignment is 
regarded as a sale of the motor vehicle to the fi¬ 
nance company, the dealer will not be relieved of 
liability as owner until notice of such sale is re¬ 
ceived by the motor vehicle department.^'^ 

(3) Character of Vehicle 

It Is essential to liability under a statute making the 
owner of a motor vehicle liable for negligence in its op¬ 
eration by another that the contrivance causing the in¬ 
jury fall within the meaning of the term “motor ve¬ 
hicle”. 

Statutes imposing liability on the owner of 'a 
motor vehicle for negligence in its operation by 
another with his consent apply only to vehicles 
which are self-propelled,®^ and not to trailers and 
semitrailers nor do such statutes apply to motor 
driven contrivances which are not '‘vehicles.^^®^ 

Public conveyances. Statutes imposing liability 
on the owner of a public conveyance for negli¬ 
gence in its operation do not apply to the owner of 
a private automobile used for private purposes.^^ 


(4) Use or Operation 

It Is Ordinarily essential to liability of the owner of 
a motor vehicle under consent statutes that at the time 
of the accident the vehicle be used or operated, and in 
the place specified in the statute. 

Under a statute providing that every owner of a 
motor vehicle operated on a public highway shall be 
liable for death or injuries to person or property 
resulting from negligence in its operation in the 
business of such owner or otherwise, by any per¬ 
son legally using or operating the same with the 
permission, express or implied, of such owner, it 
is essential to liability that the vehicle at the time 
of the accident be '"used’* or “operated” within the 
meaning of the statute and the words “using” 
and “operating” are not synonymous and inter¬ 
changeable terms.®® “To operate” means to put 
into or continue in activity and necessarily implies 
the agency of a rational being with intent to carry 
the activity through to the accomplishment of the 
original purpose of moving or operating.®^ The 
word “operate” may also be construed as meaning 
to direct or superintend,®^ and the parking of a 
motor vehicle has been held to be included within 
the meaning of “operating” it.®® 

Place of op creation. Operation of a motor vehi¬ 
cle in a place other than that described in the stat¬ 
ute will not impose liability on, its owner,®'^ as 
where the motor vehicle is operated on private prop¬ 
erty.®® Where, however, the statute imposes lia- 


possessed truck and which left seller 
In possession of truck for indefinite 
term with permission to use truck for 
greneral trucking" purposes, was own¬ 
er of truck and liable for injuries to 
third person sustained by its negli¬ 
gent operation while used for truck¬ 
ing purposes.—City of St Joseph, for 
Use and Benefit of Fidelity Casualty 
Co. V. Grantham Motor Sales, supra. 
86- Cal.—Johnson v. Barreiro, 138 P. 
2d 746, 69 Cal.App.2d 213. 

87. Cal,—Johnson v. Barreiro, supra. 
ITotlce to department not Imputed on 

date of mailing 

Cal.—Johnson v, Barreiro, supra. 

88. Cal.—^Miller v. Berman, 131 P.2d 
18, 55 Cal.App.2d 569. 

89. Cal.—^Miller v. Berman, supra. 
N.y.—^Hennessy v. Walker, 17 N*.E.2d 

782, 279 N.Y. 94, 119 A.L..R. 1029— 
Herrick v. Arborio, 258 N.Y.S. 6, 
144 Misc. 15. 

Ohio.—^Liberty Highway Co. v. Calla¬ 
han, 157 N.E. 708, 24 Ohio App. 
374. 

Attachment of trailer to auto as not 
changring its nature 
The mere fact that trailer is 
hitched to, and drawn by, motor ve¬ 
hicle does not change its character 
as separate and distinct vehicle or 


make it a motor vehicle or partly 
such within statute declaring motor 
vehicle owner liable for death or in¬ 
juries resulting from its negligent op¬ 
eration by any person legally using 
it with owner's express or implied 
permission.—^Hennessy v. Walker, 17 
NE.2d 782, 279 N.Y. 94, 119 A.L.R. 
1029. 

90. Iowa.—Bateson v. Marshall 
County, 239 N.W. 803, 213 Iowa 
718. 

Caterpillar road grader Is not a 
motor “vehicle,” although self-pro¬ 
pelled by gasoline motive power, 
within the contemplation of the stat¬ 
ute making the owner of a motor ve¬ 
hicle liable for negligence of others 
operating it with his consent.—^Bate¬ 
son V. Marshall County, supra. 

91. Mo.—Conaghan v. Dean, App., 96 
S.W.2d 924. 

92. K.Y.—Blake v. Salmonson, 67 N. 
Y.S.2d 607, 188 Misc. 97. 

“TTse” as well as “operation” may 
fasten liability on the owner under 
the provisions of the statute.—Grant 
V. Knepper, 156 HE. 650, 245 N.Y. 
158, 54 A.L.R. 845. 

93. Cal.—Sutton v. Tanger, l P.2d 
621, 115 CaLApp. 267. 
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Mich.—Kerns v. Lewis, 224 N.W. 647, 
246 Mich. 423. 

94. N.Y.—Blake v. Salmonson, 67 N. 
Y.S.2d 607, 188 Misc. 97. 

Car on aligning machine 

An automobile which was in garage 
on wheel-aligning machine, motor off, 
brake set, with no one in it when au¬ 
tomobile rolled back into street and 
collided with plaintiff’s automobile 
was not being “operated” at the time 
within statute imputing liability to 
owner of automobile being operated 
on a public highway, and hence auto¬ 
mobile owner was not liable for re¬ 
sulting injuries.—Blake v. Salmon¬ 
son, supra. 

95. Cal.—Sutton v. Tanger, 1 P,2d 
621, 115 Cal.App. 267. 

96. Minn.—^Plaugh v. Egan Chevro¬ 
let, 279 N.W. 582, 202 Minn. 615. 

97. U.S.—Kruutari v. Hageny, D.C. 
Mich., 75 P.Supp. 610. 

Minn.—^Kayser v. Jungbauer, 14 N.W. 

2d 337, 217 Minn. 140 
N.Y.—Blake v. Salmonson, 67 N.Y.S. 

2d 607, 188 Misc. 97. 

B..I.—Pettine v. Tuplin, 46 A.2d 42, 
71 R.I. 374. 

98. U.S.—^Kruutari v. Hageny, D.C. 
i Mich., 75 P.Supp. 610. 
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bility on the owner for negligence in the opera¬ 
tion of his motor vehicle by another driving with 
his consent, and is silent as to the place of opera¬ 
tion, the owner may be held responsible whether 
the operation causing the damage occurs in a pub¬ 
lic street or highway or on private property.^® 

Purpose of use. Under a statute making the 
owner liable for any injury occasioned by the neg¬ 
ligent operation of his motor vehicle where it is 
being driven by his express or implied consent or 
knowledge, it is not essential that the vehicle be 
operated in the business of the owner for his use 
and enjoyment,^ Where the statute covers a case 
where the vehicle is being operated in the business 
of the owner or otherwise with the permission, ex¬ 
press or implied, of the owner, the owner cannot 
escape liability because of the fact that the car was 
being used without authority or not in his busi- 
iiess.2 A statute imposing liability on the owner of 
a motor vehicle for an injury occasioned by his 
agent, bailee, servant, or employee while operating 
the vehicle in the performance of the owner’s busi¬ 
ness and within the scope of his authority includes 
vehicles which are driven for pleasure as well as 
for profit;® and a wife who maintains a pleasure 
car for the convenience of her husband is liable 


where he is operating the vehicle under her gen¬ 
eral authority.^ Such a statute does not apply to 
bailments for the sole benefit of the bailee,® nor 
does it apply to special bailments for the benefit of 
bailor’s bailee, in which case it is the business of 
the bailee and not of the bailor to carry out the 
purposes of the bailment.® 

(5) Consent of Owner 

(a) In general 

(b) Scope of consent generally; devia¬ 

tion 

(c) Ovrner’s knowledge; permittee’s 
consent 

(a) In General 

The consent of the owner to the operation of his 
motor vehicle by another'is essential to his liability un¬ 
der statutes imposing liability on the owner for negli¬ 
gence of another while using a motor vehicle with the 
owner's consent. 

The factor of consent must be present to impose 
liability on the owner under statutes making him 
responsible for negligence of 'another while using 
or operating the motor vehicle with his express or 
implied permission,and the power to permit use 


Filling^ station 

A fllUiig station which was limited 
to use of customers of station was 
not a “public street or highway”, 
within safety responsibility act, and, 
hence, owner could not he held liable 
under the act for alleged negligence 
of driver in striking pedestrian in 
filling station driveway, even if driv¬ 
er was operating automobile with 
owner’s consent.—^Kayser v. Jung- 
bauer, 14 N.W.2d 337, 217 Minn. 140. 
Oarage 

A garage as such is not a “public 
highway” within statute imputing 
liability to owner of automobile being 
operated on a public highway.—Blake 
V. Salmonson, 67 N.T.S.2d 607, 188 
Misc. 97. 

Private way 

The term “public highway” In stat¬ 
ute providing that in case of acci¬ 
dent the operator of any motor vehi¬ 
cle, if other than the owner, lessee, 
or bailee shall he deemed the agent 
of owner, lessee, or bailee if the mo¬ 
tor vehicle is used or operated upon 
any “public highway” of the state, 
means only such a highway as was 
dedicated to the use of the public at 
the invitation of the owner and not 
a private way used by the public 
merely by invitation of the owner.— 
Pettine v. Tuplin, 46 A.2d 42, 71 R-I- 
374. 

99. Cal.—^Baugh v. Rogers, 181 P.2d 

387, 80 Cal.App.2d 136. 


Parking lot 

The statute rendering owner liable 
for injuries or death caused by auto¬ 
mobile used with owner’s express or 
implied permission applied to owner 
whose automobile, which was bor¬ 
rowed for borrower’s personal pleas¬ 
ure, after being parked in private 
club parking lot while driverless 
rolled down slope and injured a pe¬ 
destrian on street.—■Webster v. Zevin, 
176 P.2d 960, 77 Cal.App.2d 855. 

1. Cal.—Bayless v. Mull, 122 P.2d 
608, 50 Cal.App.2d 66. 

Mich.—Hatter v. Dodge, 167 N.W. 

935, 202 Mich. 97, 

42 C.J. p 1122 note 99. 

Deviation from purpose of use as ter¬ 
minating consent see infra subdivi¬ 
sion b (5) of this section. 

2. JSr.T.—^Plaumbo v. Ryan, 210 N.Y, 
S, 225, 213 App.Div. 517. 

42 C.J. P 1122 note 2. 

3. Conn.—Wolf v. Sulik, 106 A. 443, 
93 Conn. 431, 4 A.L.R. 356. 

4- Conn.—^Wolf v. Sulik, supra. 

5- Conn.—^Wolf v. Sulik, supra. 

6. Conn.—Wolf v. Sulik, supra. 

7, Cal.—^Krum v. Malloy, 137 P.2d 

J8, 22 Cal.2d 132—^Helmutli v. 

jTame, 115 P-2d 852, 46 Cal.App.2d 
381—^McKnight v. Gilzean, 84 P.2d 
213, 29 Cal.App.2d 218—Swing v. 
Lingo, 19 P.2d 56, 129 Cal.App. 518. 

Xojya,,—^McLain v. Armour & Co., 218 
N.W. 69, 205 Iowa 343—Seleine v. 
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Wisner, 206 N.W. 130, 200 Iowa 
1389. 

Minn.—Kayser v. Jungbauer, 14 N.W. 
2d 337, 217 Minn. 140—^Kangas v. 
Winquist, 291 N.W. 292. 207 Minn. 
315. 

N.Y.—Pluegel v, Coudert, 155 N.E. 
683, 244 N.T. 393, reargument de¬ 
nied 157 N.E. 849, 245 N.Y. 539— 
Bindert v. Elmhurst Taxi Corpora¬ 
tion, 6 N.T.S.2d 666, 168 Misc. 892. 
42 C.J. p 1121 note 90. 

PoundatiozL of liability 
Cal.—Burgess v. Cahill, 15S P.2d 393, 
26 Cal.2d 320, 159 A.L R. 1304— 
Davidson v. Ealey, 158 P.2d 1000, 
69 Cal.App.2d 254. 

I Against orders 

(1) Uncontradicted testimony that 
automobile at time it caused damage 
complained of was being operated by 
garage employee against express or¬ 
ders of owner of automobile did not 
authorize a recovery against such 
owner.—City of New York v. Lo Cic¬ 
ero, 43 N.T.S.2d 52. 

(2) Automobile owner was not lia¬ 
ble for accident, where driver of au¬ 
tomobile had taken it without owner's 
permission and in defiance of his in¬ 
structions.—^Ermann v. Kahn, 242 N. 
Y.S. 573, 229 App.Div. 693, affirmed 
175 N.E, 342, 255 N.T. 627. 

Operation by thief 

Action for damages could not be 
based on theory that automobile of 
wife was being driven with her per- 
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of the vehicle is the correlative of the power to 
forbid.8 It has been said that there is no formula 
by which to determine the fact of consent,^ which 
may be express or implied.^® Express permission 
necessarily includes prior knowledge of the in¬ 
tended use and an affirmative and active consent 
thereto,while an implied consent indicates a 
sufferance of use or a passive permission deduced 
from failure to object to a known past, present, or 
intended future use under circumstances where the 
use should be anticipated,and the presence or 
absence of implied consent may be gathered from a 
consideration of all the facts and circumstances.^^ 

The owner may give another implied permission 
to use his motor vehicle without expressing such 
permission in words,^4 as by leaving the ignition 
key in the lock.^s Jt has been held that the phrase 


“legally using or operating’^ refers merely to the 
legality of consent -and not to the matter of ab¬ 
sence of an operator’s license, so that the owner 
may be held liable for operation of the vehicle hy 
one lacking a driver’s license,^® and that when the 
owner leaves his motor vehicle in a busy street, ir 
such a position that a reasonably prudent persor 
should anticipate that in event of emergency or 
other necessity it must be moved, this imposes or 
the owner liability for negligence of the person lefi 

in charge.l7 

Identity of permittee. Misrepresentation of his 
identity by the person to whom an owner gives per¬ 
mission to use his motor vehicle does not neces¬ 
sarily nullify consent so as to preclude liability oi 
the owner for the driver’s ncgligence.^S Qn the 
other hand, where the misrepresentation as to iden- 


mission where husband using auto¬ 
mobile with wife's permission parked 
automobile and automobile was sto¬ 
len and thief collided with plaintiff’s 
automobile.—Loti to v. Kyriacus, 74 
N.T.S2d 599, 272 App.Div. 635, ap¬ 
peal dismissed 80 N.E1.2d 542, 297 N. 
T. 1027. 

Consent held shown 

(1) Generally.—Anderson v. Stand¬ 
ard Oil Co.. 283 N.W. 571, 204 Minn. 
337. 

(2) Conditional buyer-in possession 
of automobile had, by nature of con¬ 
tract, seller's permission to use au¬ 
tomobile—Bunch V. Kin, 37 P.2d 744, 
2 Cal.App 2d 81. 

ITnderage driver 

Under statutes making the owner 
of a motor vehicle liable for damage 
occasioned by the negligence of a per¬ 
son under a specified age driving with 
the owner’s consent, the statute is 
inapplicable where the owner did not 
consent.—Johnson v. Selindh, 265 N. 
W. 622, 221 Iowa 378. 

Xack of license plates 

Where the owner of a motor truck 
has consented to its use by another 
for general trucking purposes, he will 
be liable for injuries sustained as a 
result of its negligent operation al¬ 
though the owner did not know that 
the truck was operated without prop¬ 
er license plates.—City of St. Joseph, 
for Us-e and Benefit of Fidelity Casu¬ 
alty Co., V. Grantham Motor Sales, 
257 N.W. 7-01, 269 Mich. 260. 

An owner Incapable of consenting 
to use of his motor vehicle by anoth¬ 
er is not liable under the statute.— 
Lind V. Eddy, 6 N'.W.2d 427, 232 Iowa 
1328, 146 A,L.R. 695. 

8, Cal.—^Krum v. Malloy, 137 P.2d 

18, 22 Cal.2d 132. 

9u Minn.—Flaugh v. Egan Chevrolet, 

278 N.W. 582, 202 Minn. 615. 


Determined like any other fact 
Mmn.—Schultz v. Swift & Co., 299 N. 
W. 7, 210 Minn. 533. 

10. Cal—^Hobbs v. Transport Motor 
Co, 141 P2d 738. 22 Cal.2d 773— 
Bradford v Sargent, 27 P.2d 93, 135 
Cal.App. 324. 

11. Cal —Bradford v. Sargent, su¬ 
pra. 

12. Cal.—Bradford v. Sargent, su¬ 
pra. 

13. Mich.—Geib v. Slater, 31 N.W.2d 

65, 320 Mich. 316—Wingett v. 

Moore, 13 N.W.2d 244, 308 Mich. 
158. 

N.T.—^Katz V. Wolff & Reinheimer, 
221 N.T.S. 476, l29 Misc. 384. 

Road test 

Owner of automobile who leaves 
car in garage for repairs necessitat¬ 
ing road test, having reason to be¬ 
lieve car will be used on highway in 
necessary performance of work, is 
liable for negligent operation by ga¬ 
rage contractor, having impliedly 
consented to such test.—^Zuckerman 
V. Parton, 184 N.B. 49, 260 N.T. 446. 
Consent not implied 

Failure of managing agent of farm 
to take steps to recover automobile 
trailer on learning that farm owner's 
son, who was sojourning on farm, had 
without authority lent trailer to 
friend held not construable, in ab¬ 
sence of knowledge by agent as to 
whereabouts of trailer, as an implied 
consent by farm owner to its lending, 
so as to render owner liable for inju¬ 
ries caused by negligence of friend 
when trailer became detached from 
automobile.—Selander v. Fulton, 262 
N.W. 874, 195 Minn. 310. 

14. Mass.—Gordon v. Bedard, 164 N. 
B. 374, 265 Mass. 408. 

Custom 

Owner of automobile was liable un¬ 
der statute for injuries caused by 
negligent operation thereof by own¬ 
er’s intimate friend, on ground that 

1130 


the friend was using automobile wit! 
owner's "implied permission" withir 
meaning of statute, where owner oi 
automobile had been accustomed t( 
allow others to use his automobile 
and on occasion in question ownei 
had promised to take third persor 
home in the automobile, but had fall 
en asleep in friend’s house and own¬ 
er's friend, without waking owner tc 
ask express permission, volunteerec 
to take third person home in owner's 
automobile, and accident occurrec 
while he was doing so.—Burford v 
Huesby, 96 P.2d 380, 35 Cal.App.2c 
643. 

15. N.T.—Witko V. Polito, 39 N.T.S 
2d 843, reversed on other ground! 
45 N.T.S.2d 747, 267 App Div. 849 
reversed on other grounds 61 N.B 
2d 425, 294 N.T. 159, conformed U 
66 N.T.S.2d 669, 269 App.Div. 804. 
The tost as to whether or not leav 

ing the ignition key in the lock whili 
the car is in charge of another lies ii 
whether such circumstance woul< 
suggest to a reasonably prudent per 
son that the automobile would b- 
moved.—-Witko v. Polito, supra. 

16. N.T.—^Devitt v. Continental Cas 
ualty Co., 281 N.T.S. 336, 245 Apr 
Div. 115, reversed on other ground 
199 N.E. 765, 296 N.T. 474—Aaron 
V. Standard Varnish Works, 296 IS 
T.S. 312, 163 Misc. §4, afRrmed 3 K 
T.S.2d 910, 254 App.Div. 560—Wit 
ko V. Polito, 39 N.T.S.2d 843, re 
versed 45 N.T.S.2d 747, 267 Api 
Div. 849, reversed 61 N.E.2d 42E 
294 N.T. 159, conformed to 55 N.IZ 
S.2d 669, 269 App.Div. 804. 

Effect of failure to comply with la'^ 
as to driver’s or chauffeur's licens 
generally see supra §§ 161-164. - 

17. N.T.—^Winnowski v. Polito, 6 
NE.2d 425, 294 N.T. 159. 

18. Cal.—Tuderios v. Hertz' Drivui 
self Stations, 160 P.2d 554, 70 Ca 
App.2d 192. 
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tity amounts to fraud constituting the driver a “con¬ 
verter” of the motor vehicle, the owner may not be 
held liable for his negligence on the theory of con¬ 
sent.^® 

(b) Scope of Consent Generally; Deviation 
The owner may impose restrictions on the use of his 
motor vehicle by another, and a substantial deviation 
from permissible restrictions or conditions terminates the 
owner's consent so as to absolve him from liability un¬ 
der the consent statutes. 

The owner's consent to the use of his motor ve¬ 
hicle by another may be of a limited and restricted 
nature,20 and the owner is not liable under the 
consent statutes for the operator's negligence if the 
vehicle is used outside the limits of the consent 
granted.2l Consent to use must exist not only when 
the operator first obtains the motor vehicle from 
the owner,22 but also at the time and place of the 

accident.23 


Effect of dcz'iction. X substantial deviation from 
the conditions imposed by the owner terminates his 
consent to the permittee's use of the motor vehi- 
cle.24 In this connection it has been held that a 
substantial deviation exists where there has been 
a departure from the time.^S place,26 or purpose2" 
specified in the consent, but that mere deviations 
from instructions as to the manner of use or opera¬ 
tion do not absolve the own..‘r from liability for his 
permittee's negligence,2S and that secret restric¬ 
tions on the use of a motor vehicle imposed by the 
owner will not enable him to avoid liability for the 
negligence of his permittee who violates such se¬ 
cret restrictions in his operation of the vehicle.2J^ 
Where the accident occurs while the driver is re¬ 
turning after a deviation from the prescribed route, 
the owner may be held to have consented to the use 
so as to be responsible for the negligence of the 

driver.20 


Displaying* anotliex’s license 

The fact that an operator deceived 
the owner by displaying the license 
of another person and renting the car 
under the name of such other did not 
preclude the owner from being liable 
for the operator's negligence under 
the consent statute, as the person to 
whom he rented the car under a mis¬ 
take as to his identity was the very 
person to whom he expressly gave 
consent to operate his motor vehicle. 
—Tuderlos v. Hertz Drivurself Sta¬ 
tions. 160 P.2d 554, 70 Cal.App.2d 192. 

19. Minn.—Roehrich v. Holt Motor 
Co., 277 N.W. 274, 201 Minn. 5S6. 

Posing as wealthy prospect 

Where boy gave fictitious name to 
automobile dealer, posed as being a 
wealthy prospective customer, and 
obtained automobile by the false 
statement that he desired to drive 
over to a hotel to obtain his father’s 
approval of purchase of automobile, 
but took automobile for long pleas¬ 
ure ride, boy was a "converter” from 
the moment he entered the automo¬ 
bile, and hence dealer was not liable 
under statute for death of man who 
was struck by automobile while it 
was being driven by boy on pleasure 
ride.—Roehrich v. Holt Motor Co., 
supra. 

20. Minn.—Truman v. United Prod¬ 
ucts Corporation, 14 N.W.2d 120, 
217 Minn. 155—Ranthum v. Fergu¬ 
son, 277 H.W. 547, 202 Minn. ,209. 

21. Iowa.—Robinson v. Shell Petro¬ 
leum Corporation, 251 N.W. 613, 217 
Iowa 1252. 

Minn.—Truman v. United Products 
Corporation, 14 N.W.2d 120, 217 
Minn. 155—Ranthum v. Ferguson, 
277 N.W. 547, 202 Minn. 209. 

N.Y.—Kelly v. City of Niagara Falls, 
229 N.T.S. 328, 131 Misc. 934. 


Controlling consideration 

Operation within the scope of con¬ 
sent is a controlling consideration in 
determining liability of an owner for 
negligent operation of his car by an¬ 
other with his consent under statutes 
declaring the driver an agent of the 
owner under such circumstances.— 
Kangas v. Winquist, 291 N.W. 292, 
207 Minn. 315. 

22. Minn.—^Patterson - Stocking v. 
Dunn Bros. Storage Warehouses, 
276 N.W. 737, 20l Minn. 308. 

23. Minn.—Truman v. United Prod¬ 
ucts Corporation, 14 N.W.2d 120, 
217 Minn. 155—^Ranthum v. Fergu¬ 
son, 277 N.W. 547, 202 Minn. 209— 
Patterson-Stocking v. Dunn Bros. 
Storage Warehouses, 276 N.W. 737, 
201 Minn. 308. 

24. D.C.—Senator Cab Co. v. Roth- 
berg, MunApp., 42 A.2d 245. 

25. Cal.—^Di Rebaylio v. Herndon, 44 
P.2d 581, 6 Cal.App.2d 567. 

Sunday use 

Petroleum company’s automobile 
driven on Sunday contrary to its ex¬ 
plicit orders, by company’s salesman 
on way to participate in baseball 
game when involved in accident, held 
not driven with owner’s consent so as 
to render company liable for colli¬ 
sion.—Robinson v. Shell Petroleum 
Corporation, 251 N.W. 613, 217 Iowa 
1252. 

26. Cal—^Henrietta v. Evans, 75 P- 
2d 1051, 10 Cal.2d 526. 

N.T.—Chaika v. Vandenberg, 233 N. 
Y.S. 720, 226 App.Div. 732—Gosch- 
ar V. Bauer, 13 N.Y.S.2d 328. 

27. Cal.—^Henrietta v. Evans, 75 P. 
2d 1051, 10 Cal.2d 526. 

Iowa—^Krausnick v. Haegg Roofing 
Co., 20 N.W.2d 432, 236 Iowa 985, 
163 A.L.R. 1413—^Heavilin v. Wen¬ 
dell, 241 N.W. 654, 214 Iowa 844, 83 
A.L.R. 872. 


Mich —Rabaut v. Venable, 280 N.W. 
129, 2S:) Mich 111. 

N.Y.—Thompson v. Morgan, 228 N. 

Y.S. 670. 224 App Div. 691. 

42 C.J. p 1121 note 93. 

Purpose of use generally see supra. 

subdivision b (4> of this section. 
Sole purpose 

Automobile dealers, permitting: 
conditional sale purchaser of auto¬ 
mobile to drive it for sole purpose of 
coming to town to sign sale contract 
and have ownership certificate trans-- 
ferred are not liable for injuries 
caused by such purchaser's negligent 
operation of automobile after drivinf^ 
past dealer’s place of business m 
such town.—^Henrietta v. Evans, 75 
P.2d 1051, 10 Cal.2d 526. 

28. Cal-—^Henrietta v. Evans, supra. 
Mich.—Cebulak v. Lewis, 32 N.W.2(3 

21, 320 Mich. 710—Sweeney v. 

Hartman, 296 N.W. 2S2, 296 Mich. 
343. 

N.Y.—Goschar v. Bauer, 13 N.Y.S.2c! 
328. 

29. Cal.—Burgess v. Cahill, 154 P.2d 
395. reheard 158 P2d 393, 26 CaL2(3 
320. 159 A.L.R. 1304—Herbert v. 
Cassinelli, 143 P.2d 752, 61 Cal-App. 
2d 661. 

R.I.—Kernan v. Webb, 148 A- 186, 50 
R.I. 394. 

30. N.Y.—Bloom v. American Beauty 
Nail Polish Co., 19 N.Y.S.2d 569, 
affirmed 26 N.Y.S.2d 317. 261 App. 
Div 831—Goschar v. Bauer, 13 N 
Y.S.2d 328. 

Undisclosed, intention 

An automobile owner’s undisclosed 
intention that garage employee tak¬ 
ing owner home should return direct¬ 
ly to garage in which automobile was 
stored would not relieve owner from 
liability for negligence of employee 
who had abandoned direct line of 
travel to garage to visit employee s 
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There is authority to the effect that the deciding 
factor in case of deviation from route is not the 
degree of deviation, hut whether the owner impli¬ 
edly consented to the route taken,3i and that a de¬ 
viation of even one block from the route prescribed 
would nullify the consent so 'as to preclude liabili- 
ty.32 Where, however, no route is specified, and 
the driver in his discretion selects a feasible one, al¬ 
though not the shortest, there would be no devia¬ 
tion because the owner had impliedly consented to 
whatever feasible route the driver might select 
but the owner’s failure to specify a particular route 
to be followed in execution of a prescribed purpose 
does not authorize a personal use for an unauthor¬ 
ized purpose,^^ land in this connection it makes no 
difference whether the relationship between owner 
and driver is that of master and servant or merely 

that of lender and borrower.^S 

(c) Owner’s Knowledge; Permittee’s Con¬ 
sent 

The owner's knowledge or reason for believing that 
his vehicle will be operated by another has been held es¬ 
sential to his consent thereto so as to impose liability 
under the statutes, and within limitations implicit in this 
doctrine it may be generally stated that an owner is re¬ 
sponsible for the negligence of a third person driving 
with the consent of the owner's permittee. 

It has been broadly stated that permission to 
drive a motor vehicle such as will support liability 
Linder the consent statutes can exist only when the 
owner had knowledge, or at least reason for be¬ 


lieving, that the vehicle would be driven by the per¬ 
son with whose negligence it is sought to charge 
him,3 6 as a person cannot be said to have permitted 
that of which he had no knowledge or informa¬ 
tion but the element of knowledge has been held 
essential only where liability is predicated on ex¬ 
press, as distinguished from implied, consent.ss 
However, knowledge that another has been using 
the vehicle is a factor for consideration with other 
factors in determining the existence of implied coii- 
sent,39 and it has been stated that knowledge by the 
owner of some act or intended act on the part of 
the user should be necessary before consent may be 

implied.^O 

Person driving vehicle with permittee's consent. 
Under statutes providing that every owner of a mo¬ 
tor vehicle is responsible for the death of, or injury 
to, a person, or injury to property, resulting from 
negligence in the operation of such motor vehicle, 
in the business of such owner or otherwise, by any 
person using or operating it with the permission, ex¬ 
press or implied, of such owner, it has been held 
that an owner permitting another to use his motor 
vehicle may be liable for the negligence of a third 
person driving it with the permittee’s consent, 
at least where the permittee accompanies such third 
person,and liability has been imposed on the 
owner despite the fact that his permittee allowed a 
third person to use the vehicle in direct disobedi¬ 
ence of the owner’s instructions,^3 although other 


motlier, and who was on way back to 
g-arage at lime of accident.—Bloom v. 
American Beauty Nail Polish Co., 19 
NYS.^d 569, affirmed 26 N.Y.S.2d 
317, 2-61 AppDiv. 831. 

3L Mich.—Kieszkowski v. Odle- 
wany, 273 N.W. 741, 3S0 Mich. 3S8. 


32. Mich.—Kieszkowski 
wany, supra. 

V. 

Odle- 

33. Mich.—^Kieszkowski 
wany, supra. 

V. 

Odle- 

34. Mich.—Kieszkowski 
wany, supra. 

V. 

Odle- 

35. Mich.—Kieszkowski 
wany, supra. 

V. 

Odle- 


personal call 

A truck owner who permitted use 
of his truck for delivery of load ol 
wood was not liable under statute 
for injuries to person struck by truck 
as driver returned to route he had 
ssclected for avoidance of traffic, after 
deviating from route to make person¬ 
al call on a friend, irrespective 
whether driver was servant or bor¬ 
rower.—^Kieszkowski v. Odlewany, su¬ 
pra. 

36. Cal.—Nash v. Wright, 186 P.2d 

686, 82 Cal.App.2d 467—Helmuth v. 

Frame, 115 P.2d 852, 46 Cal.App.2d 


381—Howland v. Doyle, 44 P.2d 453, 
6 CalApp.2d 311. 

N.Y.—Houlihan v. Selengut, 25 N.T. 
S,2d 371, 175 Misc. 81)4, reversed on 
other grounds 31 N.Y.S.2d 560, 263 
App.Div. 811. 

37. Cal.—Helmuth v. Frame, 115 P. 
2d 852, 46 Cal.App.2d 381—How¬ 
land V. Doyle, 44 P.2d 453, 6 Cal. 
App.2d 311, 

38. Cal.—Burgess v. Cahill, 158 P.2d 
393, 26 Cal.2d 320, 159 A.B.lt. 1304 
—Casey v. Fortune, 179 P.2d 99, 78 
Cal.App 2d 922—Burford v. Hup.sby, 
96 P.2d 380, 35 CaLApp.2d 643. 

39. Cal,—Casey v. Fortune, 179 P.2d 
99, 78 Cal.App.2d 922. 

I^eaving keys available 

Cal.—Casey v. Fortune, supra. 

40. Cal.—Bradford v. Sargent, 27 P. 
2d 93. 135 Cal.App. 324. 

41. Cal.—^Armstrong v. Sengo, 61 P. 
2d 1188, 17 Cal.App.2d 300—Hag¬ 
gard v. Frick, 44 P.2d 447, 6 Cal. 
App.2d 392—^Hughes v. Quacken- 
bush, 37 P.2d 99, 1 Cal.App.2d 349— 
Sutton V. Tanger, 1 P.2d 521, 115 
CahAifp. 267. 

N.Y —Clarke v. Mason Au & Magen- 
heimer Confectionery Mfg. Co., 268 
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N.T.S. 290, 240 App.Div. 1001, af¬ 
firmed 191 N.E. 614, 264 N.T. 661. 
After car has been, tiimed in to 
dealer, but is still owned by the orig¬ 
inal owner, its operation by another 
who is a complete stranger to the 
owner may nevertheless be with his 
implied permis.sion.—Samiof v. Kehn, 
228 N.Y.S. 734, 131 Misc. 764. 

42. Cal.—Burgess v. Cahill, 158 P.2d 
393, 26 Cal.2d 320, 159 A.L.R. 1304 
—Hicks V. Reis, 134 P.2d 788, 21 
Cal.2d 654—Davidson v. Ealey, 168 
P2d 1000, 69 Cal.App.2d 254. 

N.Y.—^Arcara v. Moresse, 179 N.E. 
389. 258 N.Y. 211—Grant v. Knep- 
per, 156 N.E. 650, 245 N.Y. 158, 54 
AL.R. 845. 

43. Cal.—Souza v. Corti, 139 P.2d 
645, 22 Cal 2d 454, 147 A.L.R. 861— 
Herbert v. Cassinelli, 143 P.2d 752, 
61 Cal.App.2d 661. 

N.Y.—^Arcara v. Moresse, 179 N.E. 

389, 258 N.Y. 211. 

Fermission for general use 

Where owner permitted another to 
use pickup truck to try out, with 
thought of selling vehicle to him, and 
such person thereafter permitted a 
third person to drive truck, evidence 
tending to show that owner had in¬ 
structed permittee not to permit oth- 



60 C.J.S. 


§ 442 


MOTOR VJEHICLES 


authority exempts the owner from liability where 
his permittee violated express instructions in allow¬ 
ing the third person to drive the vehicle.44 The es¬ 
sential consent relates to the car being driven and 
not to the person driving it,45 and it is not neces¬ 
sary that the particular driver be known to the own¬ 
er and receive his assent to driving the vehicle 46 
If the use of the vehicle lies within the terms of the 
owner’s consent he may be held responsible for the 
negligence of a third person driving with the con¬ 
sent of the owner’s permittee.47 

On the other hand, where the third person driv¬ 
ing with the permittee’s consent does not act with¬ 
in either the express or implied consent of the own¬ 
er, the latter will not be responsible for injury oc¬ 
casioned by his negligence,48 and it has been held 
that permission to drive a motor vehicle, implied 
as well as express, can exist only when the owner 
had knowledge, or at least reason for believing, that 
the vehicle would be driven by the person with 
whose negligence it is sought to charge him.49 
Such a statute does not impose liability on the own¬ 
er for the negligent acts of a third person to whom 
a borrower has, without the knowledge or consent 


of the owner, intrusted the use and operation of the 
vehicle, not in the business cf the owner, but solely 
for his own private purposes,^® unless the borrow¬ 
er is present in the car permitting such third per¬ 
son to operate it.^^ 

Driving vehicle xvifhozit pcr::iitiec^s consent. The 
owner of a motor vehicle Vv'ould not be liable for 
the negligence of a third person operating it with¬ 
out the permittee’s consent;^- and, w'here a vehicle 
has been lent to a particular person, the owner is 
not liable where another drives it for his private 
purposes without the knowledge or consent of ei¬ 
ther the owner or the bailee.^3 

(6) Negligence of Operator 

Consent statutes impute to the owner the negligence 
of another operating his car with his permission, and 
where the driver is not negligent no statutory liability 
can rest on the owner. 

Under statures imposing liability on the owner 
for negligence in the operation of his motor vehicle 
by another operating it with his express or implied 
consent, the negligence of the operator is imputed 
to the owner, ^4 but ordinarily the driver’s willful 


era to drive truck could not relieve 
owner from imputation of negligence 
where collision arose from negligence 
of another driver who borrowed truck 
from permittee since owner had com¬ 
mitted the general use of the truck to 
permittee, which use was not con¬ 
verted into a special one because the 
permission may have been accompa¬ 
nied by an express admonition not 
to permit any one else to drive the 
truck —Herbert v. Cassinelli, 166 P. 
2d 377, 73 Cal App.2d 277, 

Parental preference 

Owner who delivered automobile to 
his son for use while attending uni¬ 
versity without reservation other 
than statement that owner “would 
rather he would not let any other 
person drive" held liable for injuries 
caused by son’s college mate whom 
son, without father’s knowledge, per¬ 
mitted to drive automobile for mate's 
own pleasure —Haggard v. Frick, 44 
P.2d 447, 6 Cal.App 392. 

44. Mich.—Fischer v. McBride, 296 
N.W. S34. 296 Mich. 671. 

45. Mich.—Kerns v. Lewis, 224 N. 
W. 647. 246 Mich. 423 

46. Mich.—Kieszkowski v. Odle- 

wany. 273 N.W. 741, 280 Mich. 388 
—Lidtka v. Wagner, 235 N.W. 189, 
253 Mich. 379—Kerns v. Lewis, 224 
N.W. 647, 246 Mich. 423. 

Consent to operation by sales compa¬ 
ny 

Where local manager of owner of 
truck conducting its business in dis¬ 
trict expressly consented to use of 
truck by motor sales company, know¬ 


ing It would be driven by motor sales 
company's servant for trucking pur¬ 
poses, consent covered driver even 
though manager did not know who 
driver might be.—City of St. Joseph, 
for Use and Benefit of Fidelity Casu¬ 
alty Co., V. Grantham Motor Sales, 
257 N.W*. 701, 269 Mich. 260. 

47. Mich—Tanis v. Eding, 264 N. 
W. 375, 274 Mich. 288. 

Prospective purchaser 
Mich.—^Arnestad v. Point, 273 N.W. 
590, 280 Mich. 339. 

48. Cal.—La Malfa v. Piombo Bros., 
161 P.2d 964, 70 Cal.App.2d 840. 

Breach of limited authority 

Where owners intrusted truck to 
agent with limited authority to rent 
it without driver to contractor, and 
agent rented truck with driver em¬ 
ployed by agent, driver, later em¬ 
ployed by third person to whom agent 
turned the truck over without owners’ 
knowledge, was not owners' employee 
and was not driving truck with con¬ 
sent of owners within statute impos¬ 
ing liability on owner for negligence 
of person operating automobile with 
owner's consent—La Malfa v. Piom¬ 
bo Bros., supra, 

49. Cal.—Howland v. Doyle, 44 P.2d 
453, 6 Cal.App-2d 311- 

50. N.T.—Owen v. Gruntz, 214 N. 
T.S. 543, 216 App-Div. l9. 

42 C.J. p 1121 note 91. 

Operation by dealer’s employee 
Under a statute providing that the 
owner of a motor vehicle shall be lia¬ 
ble for negligence in its operation, 
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W’ith the further proviso that the 
owner shall not be liable unless said 
vehicle is being driven with his ex¬ 
press or implied consent or knowl¬ 
edge, one retaining title to a car 
temporarily but delivering it to a 
dealer on a trade impliedly consents 
to its use by the dealer and his em¬ 
ployees for testing or demonstration 
but not to its use by an employee of 
the dealer for his personal pleasure 
and cannot be held liable for dam¬ 
age resulting from negligence during 
such use and operation by the deal¬ 
er's employee.—Tanis v. Eding, 264 
N.W. 375, 274 Mich. 288. 

51. N.Y.—Feitelberg v. Matuson, 208 
N.T.S. 786, 124 Misc. 595. 

42 C J. p 1121 note 92. 

52, Iowa.—McLain v. Armour & Co., 
218 N.W. -69, 20-5 Iowa 343. 

Violation of instructions 

Owner permitting another to use 
his motortruck held not liable for 
negligence of latter's employees op¬ 
erating truck in violation of instruc¬ 
tions of permittee and employer.— 
Rosenbluth v. Concourse Van Co., 
229 N.T.S. 609, 132 Misc. 647. 

53- Mich.—Union Trust Co. v. Amer¬ 
ican Commercial Car Co., 189 N.W. 
23. 219 Mich. 557. 

42 C.J. p 1121 note 94. 

54- Cal.—^Holland v. Kodimer, -77 P. 
2d 843, 11 Cal.2d 40—^National Au¬ 
tomobile Ins. Co. V. Cunningham, 
!107 P.2d 643. 41 Cal.App.2d S28. 

N.T.—Galbraith v. Galbraith, 290 N. 
T.S. 739, 248 App.Div. 914—Me- 
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misconduct will not be so imputed,and, where de¬ 
grees of negligence are recognized, it has been said 
that the statute imputes only ordinary and not gross 
negligence.56 Under such statutes negligence of 
the o-perator is essential to liability of the owner.57 
In this connection it has been pointed out that it is 
the negligence of the operator and not his liability 
or status that is imputed to the owner,58 and that, 
where the operator has been negligent, the fact 
that he has defenses to an action against him aris¬ 
ing from his status does not preclude holding the 
owner responsible.^^ The negligence of his per¬ 
mittee which is imputable to the owner must re¬ 
late to the operation of the motor vehicle and not 
consist in misconduct of a different character.60 

c. Relationship of Parties 

(1) In general 

(2) Master and servant; principal and 

agent 

(3) Family Relations 

(4) Guests 

(1) In General 

An owner ordinarily is liable under the consent stat¬ 
utes for the negligence of another driving with his per¬ 


mission irrespective of the relationship existing between 
the parties. 

Under statutes making the owner liable for neg¬ 
ligence in the operation of his motor vehicle by 
another with the owner’s consent, liability need not 
be predicated on the existence of any particular 
relationship between owner and operator, the own¬ 
er being liable for negligence of any person to 
whom he has expressly or impliedly given permis¬ 
sion to operate his motor vehicle.6i The statutes 
impose liability where the relationship of the par¬ 
ties is such that the owner would be exempt under 
common-law principles,as where liability is im¬ 
posed on the owner for negligent operation of his 
motor vehicle by an independent contractor.56 

Bailment. Under statutes imposing liability on 
the owner of a motor vehicle for negligence of an¬ 
other driving it with his consent, it is generally 
held that the consenting owner is liable for the 
negligence of his bailee®^ or that of the bailee’s 
employee,®5 although some conflict of authority ex¬ 
ists where the statute makes the driver an “agent” 
of the consenting owner. Thus, under statutes pro¬ 
viding that whenever any motor vehicle shall be 
operated by another with consent of its owner, les- 


Cormick v. Merritt, 250 N.Y.S. 443, 
232 App.Div. 619. 

55. Cal.—^Hobbs v. Transport Motor 
Co., 141 P.2d 738, 22 Cal 2d 773— 
Weber v. Pinyan, 70 P2d 183, 9 
Cal.2d 226, 112 A.L.R. 407. 

Liability under guest law see supra 
9 399. 

56. Mich.—Geib v. Slater, 31 N.W 2d 
6'5, 320 Mich. 316. 

57. Cal.—Roberts v. Salmon, 151 P. 
2d 556. 66 Cal.App 2d 22. 

N.Y.—Good Health Dairy Products 
Corporation v. Emery, 9 N.E 2d 758, 
275 N.Y. 14, 112 A.L R. 401—Kur- 
zon v. Union Ry. Co. of New York 
City, 14 N.Y.S.2d '530. 172 Misc. 
37. 

42C.J. p 11131 note 96. 

58. Cal.—Baugh v. Rogers, 148 P.2d 
633, 24 Cal.2d 200, 152 A-L.R 1043. 

59. Cal —Baugh v. Rogers, supra. 

60. Cal.—Bar croft v. Adkins, 44 P.2d 
379. '6 CaLApp 2d 180. 

Petting 

Owner was not liable to woman 
driver of automobile for injury sus¬ 
tained by her in accident caused by 
interference of intoxicated male com¬ 
panion, who had borrowed automo¬ 
bile from owner, and who made ad¬ 
vances to plaintiff in which he 
grabbed her leg and shoulder and 
pulled her away from the wheel, 
causing an accident, the negligence 
or misconduct of the borrower not 
relating to the operation of the motor 


vehicle and the statute imputing neg¬ 
ligence to the owner only where such 
negligence occurs in the operation of 
the vehicle.—Barcroft v. Adkins, su¬ 
pra. 

61. Cal.—Burgess v. Cahill, 158 P 2d 
393, 26 Cal.2d 320, 159 A.L.R 1304 
—Hobbs V. Transport Motor Co., 
141 P.2d 738, 22 Cal.2d 773. 

N Y.—^Arcara v. Moresse, 179 N E. 
389, 258 N.Y. 211—Atwater v. Lo- 
ber, 233 N.Y.S. 309, 133 Misc. 652. 
Prospective purchaser 

Where automobile dealer re¬ 
possessed automobile which had been 
sold by him under conditional sales 
contract on behalf of finance com¬ 
pany to whom the contiact had been 
assigned, and thereafter dealer con¬ 
sented to one of his employees who 
was interested in buying the auto¬ 
mobile driving it home, finance com¬ 
pany could be held liable for driver’s 
negligence under statute making 
owner liable for negligence of one 
driving automobile with his consent. 
—Stewart v Norsigian, 149 P.2d 46, 
■64 Cal.App.2d 640, rehearing denied 
150 P.2d 554, 64 Cal.App.2d 540. 

62. Cal.—Bayless v. Mull, 122 P.2d 
608, 50 'Cal.App. 2d 66. 

N.Y.—^Atkins v. Hertz Drivurself Sta¬ 
tions, Inc., 185 N.E. 408, 261 N.Y 
3i52—^Irwin v. Klein, 276 N.Y S. 41, 
243 App.Div. 23. 

63. N.Y.—Aarons v. 'Standard Var¬ 
nish Works, 29'6 N.Y.S. 312, 163 
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Misc, 84, affirmed 3 N.Y S.2d 910, 
254 App Div 560. 

Owner’s liability for negligence in 
operation of car by an independent 
contractor generally see supra § 
438. 

64. NY.—Cohen v. Neustadter, 160 
NE. 12, 247 N.Y. 207—Amann v 
Thurston, 231 N.Y.S. 657, 133 Misc 
293, aflirmed 230 N.Y.S 794, 224 
App Div. 782—'Swartout v. Van Au- 
ken, 22S N.Y.S '671, 132 Misc. S9. 
afiirmed 235 N.Y S. 732, 227 App 
Div G44. 

Liability of bailor for negligent op¬ 
eration of his motor veh.cle by 
bailee generally see supra § 439. 
As to third persons 

Such statutes do not change the 
law as between bailor and bailee, 
their effect being limited to chang¬ 
ing liability of the bailor as respects 
third persons injured by the bailee’s 
negligence.—ICurzon v. Union Ry. Co. 
of New York City, 21 N.Y.S.2d 310 

65. Mich.—Stapleton v. Independent 
Brewing Co., 164 N.W. 520, 198 
Mich. 170. 

42 C..T. p 1120 note 74. 

Owner hiring out car and chauffeur 
Where police officer, acting as mo¬ 
torcycle escort for automobile used 
in taking motion pictures, was in¬ 
jured through chauffeur's alleged 
negligence, automobile owner who 
rented car and chauffeur to studio 
held liable.—Irwin v. Klein, 276 N.Y. 
S. 41, 243 App.Div. 23. 
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see, or bailee, in case of accident the driver shall be 
deemed his agent, it has been held that no liability 
is imposed on the owner of a motor vehicle for its 
negligent operation by his bailee but other au¬ 
thority has construed such a statute as imposing lia¬ 
bility even where a bailment has been created.67 

Partners and cobwners. Where provisions of the 
partnership law do not preclude liability, one part¬ 
ner may under the consent statutes be held responsi¬ 
ble for negligence of his copartner in the operation 
of a partnership motor vehicle with defendant’s 
consent although not on partnership business,®^ but 
there is also authority to the contrary.69 Under 
some statutes it has been held that a joint owner is 
liable for negligence in the operation of the vehicle 
with his consent whether by a third person'^O or by 
his co6wner.7l 

(2) Master and Servant; Principal and 
Agent 

The owner may be held liable for the negligence of an¬ 
other driving his motor vehicle with his consent even 
though the latter is not his agent or servant. 
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Statutes providing that the owner of a motor ve¬ 
hicle shall be liable for damage resulting from the 
negligence of another in operating the vehicle with 
the owner’s express or implied consent define the 
owner’s liability in cases where the principle of 
respondeat superior is inapplicable,72 and it is not 
essential to the owner’s liability under such statutes 
that the negligent driver he his agent or servant,72 
or, where he is an agent or servant, that he be act¬ 
ing at the time within the scope of his employment 
provided he is within the scope of the consent.74: 
It has, however, been said that when a master and 
servant relation exists the implied consent of the 
owner extends to the scope of employment, so that 
when the servant is outside the scope he is also out¬ 
side the consent,75 and that enactment of a consent 
statute does not change the rule that a master is not 
liable for the acts of his servant or agent driving 
his motor vehicle unless acting within the scope of 
his employment.75 Where the servant turns the car 
over to a third person for servicing, the negligence 
of the latter in operating the vehicle is chargeable 
to the master,77 and in the case of a corporate mas- 
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66. R.I.—^Emond v. Fallon, 186 A. 15, 
B6 BI. 419—Massart v. Narragan- 
sett Electric Co., 171 A. 238, 54 
R.I. 154—^Ford v. Dorcus, 168 A. 
814, 54 R.I. 1, reargument denied 
169 A. 326. 

Meaning of '^bailment” 

As respects defense that driver 
was bailee of owner's automobile 
which driver was negligently operat¬ 
ing when it collided with another au¬ 
tomobile, injuring plaintiffs, “bail¬ 
ment” was delivery of automobile for 
some particular purpose with under¬ 
standing that, after purpose had been 
fulfilled, automobile should be dealt 
with according to the directions of 
owner—Massart v. Narragansett 
Electric Co., 171 A. 238, '54 R.I. 1154. 

67. D.C,—Jones v. King, 113 F.2d 
1522, 72 App D.C. 257. 

Bailment with owner's consent 
E.C.—Jones v. King, supra. 

€8. Minn.—^Kangas v. Winquist, '291 
N.W. 292, '207 Minn. 315. 

Tishing trip 

A partner, who consented that the 
other partner could use truck belong¬ 
ing to partnership on a fishing trip, 
was liable for injuries sustained by 
guests because of the negligent op- 
ertion of the truck on the trip by the 
other partner, by virtue of statute 
providing that, whenever any motor 
vehicle shall be operated by any 
"person other than the owner” with 
the owner's consent, the operator 
shall be deemed the agent of the 
owner in the operation of the vehicle. 
—Kangas v. Winquist, supra. 


69. N.T.—Caplan v. Caplan, 278 N. 
T.S. 475, 243 App.Div. 456. affirm¬ 
ed 198 N.E 23. 268 N.T. 445. 101 
A.L,R. 1223—Wadsworth v. Web¬ 
ster, 261 N.YS. 670, '237 App Div- 
319—Leppard v. O’Brien, 232 N.Y. 
S. 454, 225 App.Div. 162, affirmed 
170 N.E. 144, 252 N.Y. 563. 

70. Mich.—^Buchel v. Williams, 262 
N.W. 759, 273 Mich. 132. 

71. Mich.—Moore v. Noorthoek, 273 
N.W. '7i58, 280 Mich. 431. 

Contra Mittelstait v. Kelly, 168 N. 
W, 501, 202 Mich. 524, 

72. Cal—Burgess v Cahill, 1'58 P.2d 
393, 26 CaL2d 320, 159 A.L.R. 1304. 

73. Cal.—Bayless v. Mull, 122 P.2d 
608, 50 Cal App 2d 66. 

Mich—^Klieszkowski v. Odlewany, 273 
NW. 741, 280 Mich. 388—Hatter v. 
Dodge, 167 N.W. 935, 203 Mich. 97. 
N.Y.—Irwin v. Klein, 3 N.E 2d *601, 
271 N.Y. 477—^Elliott v. Flushing 
iSand & Stone Co., 75 N.Y.S.2d 333, 
273 App.Div. 782—Amann v. Thurs¬ 
ton, 231 N.Y,.S. 6'57, 133 Misc. 293, 
affirmed 230 N.Y.S 794, 224 App. 
Div. 782—Bloom v. American Beau¬ 
ty Nail Polish Co., 19 N.T.S.2d 569, 
affirmed 26 N.Y.S.2d 317, 261 App. 
Div. 831. 

74. Cal.—^Brown v. Aldrich, 17'6 P.2d 
89, 77 CalApp.2a 693--Bayless v. 
Mull, 122 P.2d 608, 50 Cal.App.2d 
66—Gammon v. Wales, 300 P. 988, 
1115 Cal-App. 133. 

Personal business 

Corporation furnishing automobile 
to president for his use was held 
liable for president's negligence 
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while on personal business and its 
liability is not limited to cases 
where owner knows beforehand thai 
driver intends to use automobile foi 
driver’s personal business.—^Phipps 
V. Shacklett, 29 P.2d 917, 137 Cal. 
App. 109. 

Statute held inapplicable 

It has been held, however, that the 
statute is not applicable where the 
relation of master and servant pre¬ 
vails as between the owner and the 
driver of a motor vehicle—^Hilliard 
V. Fabric!us, 51 P.2d 1134, 10 Cal. 
App.2d 348. 

75. Mich.—^Kalinowskl v. Odlewany, 
287 N.W. 344, 289 Mich. 684—Kiesz- 
kowski V. Odlewany, 273 N.W. 741, 
'280 Mich. 388. 

76. N.T.—^Psota v. Long Island R. 
Co., 159 NE. ISO, 216 N.Y. 388, 62 
A.L.R. 11'63—Rodgers v. Ward, S 
N.Y.S.2d ll'67, 169 Misc. 659, af¬ 
firmed 11 N.Y.S.2d 240, 256 App. 
Div. 986, motions denied 12 N.Y.S 
2d 353, 256 App.Div. 1082—^Katz v. 
Wolff & Reinheimer. 221 N.Y.S. 47-6, 
129 Misc. 384. 

Visiting friend was beyond scope 
of employment and consent of owner 
when done by an occasional em¬ 
ployee driving his master’s truck 
and deviating from the prescribed 
route of travel.—^Kalinowski v. Odle¬ 
wany, 287 N.W. 344, 289 Mich, 684. 

77. N.T.—^Aarons v. Standard Var¬ 
nish Works. ‘296 N.Y.S. 312, 163 
Misc. 84, affirmed 3 N.T.S.2d 910, 
'254 App.Div. '560. 
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ter the act of the servant is that of the master, 
which can act only through its agents.*^8 

Agency statutes. Statutes providing that when¬ 
ever any motor vehicle shall be operated by a per¬ 
son other than the owner, with the consent of the 
owner, express or implied, the operator shall in case 
of accident be deemed to be the agent of the owner 
dispense with the common-law requirement of ac¬ 
tual agency as a condition of the owner’s liability, 
and make the owner’s consent the equivalent of 
agency,SO thereby creating a statutory liability an¬ 
alogous to that of principal and agent but based on 
consent.SI It has been said that the statutes are 
intended to apply only when there is an accident 
and no existing agency.S2 Such statutes involve a 
principle of liability going beyond the confines of 
the law of agencyS3 and create a new liability.S^ 
Under such statutes the rule of respondeat superior 
is merely the channel selected by the legislature 
through which the vicarious liability of the owner 
may flow,®^ and judicial inquiry relates to the pres¬ 
ence or absence of consent by the owner to the use 
of his vehicle.86 The owner is liable for the neg¬ 
ligence of another driving his motor vehicle with 
his consent although the loan thereof is merely a 
friendly accommodation^'^ and unrelated to employ- 
ment.^8 The statutes do not, however, in creating 
the relationship of agency as between the owner 
and one driving with his consent, go further and 
change other rules of law in respect of partnership 

78. N.T.—^Aarons v. Standard Var¬ 
nish Works, supra. 

79. D.C.—Jones v. King, 113 F.2d 
522, -72 App.D.C. 2'57. 

80. D.C.—^Rosenberg r. Murray, 116 
F 2d 552, 73 App.Div. 67—^Forrester 

V. Jerman, 90 F.2d 412, 67 App.D.C. 

167. 

81. D.C.—^Forrester v. 
pra. 

812. R-I.—^Kernan v. Webb, 148 A. 

186, 50 R.I. 394. 

83. Minn.—Ballman v. Brinker, 1 N. 

W. 2d 365, 211 Minn. 322. 

84. D.C.—^Forrester v- Jerman, 90 
F.2d 412, '67 App D.C. 167. 

R.I.—^Baker v. Rhode Island Ice Co., 

60 A.2d 618, 72 R.I. '262. 

85. Minn.—^Ballman v. Brinker, 1 N. 

W.2d 3'65, 211 Minn. 322. 

86. Minn.—Ballman v. Brinker, su¬ 
pra. 

87. D.C.—^Forrester v. Jerman, 90 
F.2d 412, 67 App.D.C. 167. 

88. D.C.—^Forrester v. Jerman, supra. 

89. Minn.—^Karalis v. Karalis, 4 W. 

W.2d 632, 213 Minh. 31. 

90. RI.—^Kernan v. Webb, 148 A. 

186, 60 R.I. 394. 


and husband and wife,S9 nor do they make the op¬ 
erator the agent of the owner in the fullest sense 
with all the incidents of the law of principal and 
agent 

Under these statutes it has been said that the 
scope of employment is not determinative of the 
owner’s liability,and the owner may be liable for 
negligence of his agent or servant even when the 
latter is using the vehicle beyond the scope of agen¬ 
cy or employment.92 The true test of liability is 
whether the operation of the car by the agent or 
servant was within the owner’s consent.^^ In this 
connection it has been pointed out that consent to 
operate a car is not coextensive or synonymous with 
scope of employment,and that there may be con¬ 
sent when there is no employment.^-^ The relation¬ 
ship of master and servant subsisting between own¬ 
er and operator does not necessarily determine the 
scope of consent,^® although it may be a factor for 
consideration,7 and, where an employee uses his 
employer’s motor vehicle outside the scope of his 
employment without more than an implied consent 
to use it within such scope, the statute does not im¬ 
pose liability on the owner and employer for the 
employee’s negligent operation of the vehicle.^s 
The master is, however, liable for the negligence of 
his servant in the operation of his motor vehicle if 
the servant’s use of the vehicle is within the scope 
of the master’s consent.^® 

Statutes creating lien, A statutory provision giv- 

not by the scope of employment but 
by consent actually given by owner, 
consent to operate an automobile not 
being coextensive or synonymous 
with scope of employment.—Flaugh 
V. Egan Chevrolet, supra. 

95. Minn.—^Flaugh ▼. Egan Chevro¬ 
let, supra. 

96- Minn.—Schultz v. Swift & Co., 
299 N.W. 7. 210 Minn. 533. 

97. Minn.—^Anderson v. Standard Oil 
Co, 283 N.W. 571, 204 Minn. 337 

98. Minn.—^Abbey v. Northern States 
Power Co., 27.1 N.W. 122, 199 Minn. 
4!1. 

Personal pleasure 
Where employees were permitted to 
use employers’ automobiles for busi¬ 
ness purposes only unless special 
permission was granted, employee 
who had been using employers’ auto¬ 
mobile for over eight hours for his 
personal pleasure without permission 
did not have employers' implied con¬ 
sent, and employers were not liable 
for injuries to occupants of automo¬ 
bile with which employee collided 
—Ewer V. Coppe, 271 N.W. 101, 199 
Minn. 78. 

99. Minn.—^Anderson v. Standard Oil 
Co., 283 N.W. 571, 204 Minn. 337. 


Jerman, su- 


Agency only as to Imposition of lla- 
bility 

The provision of safety responsi¬ 
bility act that driver causing acci¬ 
dent shall be deemed the owner’s 
agent means that he is to be deemed 
the agent for purposes only of hold¬ 
ing the owner liable to persons in¬ 
jured by the driver’s negligence.— 
Christensen v, Hennepin Transp. Co., 
10 N.W.2d 406, 216 Minn. 394, 147 
A.L.R. 945, 

91- Minn.—^Anderson v. 'Standard Oil 
■Co., 283 N.W. 571, 204 Minn. 337. 

92. R.I.—Baker v, Rhode Island Ice 
Co., '50 A.2d 618, 72 R.I. 262. 

Abrogation of deviation defense 
R.I.—Massart v. Narragansett Elec¬ 
tric Co., 171 A. 238, 54 RI 154— 
Guerin v. Mongeon, 143 A. 674, 49 
R.I. 414. 

93. Minn.—^Anderson v. Standard Oil 
Co., 283 N.W. '571, 204 Minn. 337. 

94- Minn.—Flaugh v. Egan Chev¬ 
rolet, 279 NW. 582, 202 Minn. 615. 
Where owner employs driver 

Under statute, owner's liability for 
operation of his automobile upon 
highway is predicated on consent, and 
if owner is the employer of the 
driver, consent is to be determined 
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ing a lien on an automobile for damages caused by 
its negligent or unlawful operation does not change 
the common-law rule that the owner is not person¬ 
ally liable for injuries caused by the machine while 
it is being operated by the chauffeur with the own¬ 
er's permission, but not in his business.^ 

(3) Family Relations 

The consent statutes may be Invoked to Impose lia¬ 
bility on the owner of a motor vehicle for negligence of 
a member of his family operating it with his permission. 

A statute imposing liability on the owner of a 
motor vehicle for damage occasioned by its negli¬ 
gent operation where it is used or operated with the 
owner’s express or implied consent imposes liability 
on the owner for negligence of a member of his or 
her family driving the vehicle with the owner’s con¬ 
sent,^ as in the case of one spouse permitting oper¬ 
ation of the owner’s car by the other spouse,^ or a 
parent permitting a child to drive the parent’s mo¬ 
tor vehicled Under a statute raising a presump¬ 
tion of consent where the motor vehicle is driven 
by a member of the immediate family of the own¬ 
er, a nephew was held not a member of the immedi¬ 
ate family.® The responsibility of the owner has 
been extended to include cases where the member 
of his family accorded general permission to use the 
motor vehicle has permitted its operation by a third 
person whose negligence caused the damage.® 
Where the child lacks either express or implied per¬ 
mission to drive his parent’s car there will be no 


parental liability under the consent statute for dam¬ 
ages occasioned by negligence of the child in driv¬ 
ing the car," and permission to operate the car only 
in a specified area will not serve to impose liability 
for negligence of the child while operating the car 
in a diiterent area contrary to parental orders.® 

Community property. A husband’s use of an au¬ 
tomobile registered in his name, but constituting 
communit}’’ property, cannot be referred to his 
wife’s consent so as to make her liable under the 
consent statutes, since his operation of the car is 
under the law referable to his absolute right to 
manage and control community property.^ 

(4) Guests 

Under statutes making the owner of a motor vehicle 
liable for damage cause by its negligent operation by 
another driving with his consent, the owner may be held! 
liable for injuries to a guest where the guest rode with 
the express or implied permission of the owner. 

Where a statute makes the owner liable for death 
or injuries to person or property resulting from 
negligent operation of a motor vehicle by another 
with the owner’s consent, no distinction is drawn 
between a guest in the motor vehicle and persons 
otherwise using the highway so as to deny to the 
former and accord to the latter a remedy against 
the owner,and where the guest rides with the 
assent of the owner the latter is liable for injury to 
such guest resulting from negligence of another 
driving with the owner’s consent,and it has been 


Fishing' trip 

A corporation waa responsible for 
negligent operation of corporation's 
automobile by an officer of the cor¬ 
poration while using automobile with 
corporation's permission on fishing 
trip —Santee v. Haggart Const. Co., 
278 N.W. 520, 202 Minn. 3'61. 

1. Tenn.—Core v. Resha, 204 fl-W. 
1149, 140 Tenn. 408. 

2. Cal.—Cisrelll V. Williams, 15 P.2d 
879, 127 Cal.App. 385. 

Iowa.—Bridges v. Welzien, 300 N.W. 
6i59, 231 Iowa 6. 

Mich.—Meisenheimer v. Pullen, 260 
N.W. 756. 271 Mich, 509. | 

N.Y.—Bandych v. Rose, 26 N.T.S.2d 
830. 

R.I.—Emond v. Fallon, 186 A. 15, 56 
R.L 419. 

3. Cal.—Garrison v. Williams, 17 P. 
2d 1072, 128 Cal.App. 598—O’Neill 
V. Williams, IC P.2d 879, 127 Cal. 
App. 385. 

Portion of city 

Wife who permitted husband to 
drive her automobile held liable for 
injuries sustained in automobile col¬ 
lision caused by negligence of hus¬ 
band. notwithstanding she did not 
know husband was using automo- 
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bile in that portion of city in which 
collision occurred,—^Meisenheimer v 
Pullen, 260 N.W. 7-56, 271 Mich. 509. 

4 , N.Y.—Good Health Dairy Prod¬ 
ucts Corporation of Rochester v. 
Emery, 9 NE2d 758, 275 N.T. 14, 
112 A.L.R. 401—Araann v. Thurs¬ 
ton, 231 N.T.S. 657, 133 Misc. 293, 
affirmed 230 N.Y.S. 794, 224 App. 
Div 782. 

R,I.—Emond v. Fallon, 186 A. 15, 56 
R.I. 419—Guerin v. Mongeon, 143 
A. 674, 49 R.I. 414. 

42 C.J. p 1120 note 85. 

Necessity for trip 

Where a father told his son not 
to use the father’s truck for person¬ 
al needs or pleasure unless it was 
necessary, he committed to the son 
power to determine the necessity for 
use of the truck, and where the fa¬ 
ther had taken the family pleasure 
car on another trip and the son de¬ 
cided that it was necessary to drive | 
the truck to visit his sister-in-law, 
the father was liable for damage 
caused by negligence of the son on 
such trip as having occurred while 
the son was operating the motor 
truck with implied permission of the 
father within the contemplation of 
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the statute.—Bridges v. Welzien, 300 
N.W. &59, 231 Iowa -6. 

5, Mich.—^Rogers v. Kuhnreich, 225 
N.W. 622, 247 Mich. 204. 

6, Cal.—^Haggard v. Frick, 44 P.2d 
447, -6 Cal.App. 392. 

N.Y.—Bennett v. Nazzaro, 258 N.Y.S. 
828, 144 Misc. 450, affirmed Bennett 
V. Nazarro. 261 N.Y.S. 1018, 237 
App.Div. 866. 

7, N.T.—^Atwater v. Lrober, 233 N-Y. 
-S. 309, 133 Misc. 652. 

t N.Y.—Chaika v. Vandenberg, 169 
N.E. 103, 252 N.Y. 101. 
a. Cal. — Cox V. Kaufman, 175 P.2d 
260, 77 Cal.App.2d 449. 

10. N.Y.—Cohen v. Neustadter, 160 
N.E. 12, 247 N.Y. 207. 

11, N.T.—Cohen v. Neustadter, su¬ 
pra—Riemers v. Clark, 300 N.Y.'S. 
31. 252 App.Div. 892—Bennett v. 
Edward, 267 N.Y..S. 417, 239 App. 

157 —^Amann v. Thurston, 231 
N.YiS. 657, 133 Misc, 293, affirmed 
230 N.Y.S. 794, 224 App.Div. 782. 

R.I. —^Emond v. Fallon, 186 A. 15, 56 
R.I. 419. 

Sleeping* owner 

In ascertaining liability of owner 
of automobile for injuries sustained 
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"held that the statute is broad enough to make the 
owner liable for the negligence of one driving his 
car with his permission and injuring a guest of the 
driver, whether or not the owner knew of, or as¬ 
sented to, the presence of the guest in the car .12 
On the other hand, where the guest rides at the in¬ 
vitation of the owner’s permittee, who had neither 
express nor implied authority to invite him, and 
without an express or implied invitation of the 
owner, the latter will not be liable under the statute 
for negligence of the permittee causing injury to 
the guest.^3 It has been held that a guest injured 
through the negligence of one driving with the 
owner’s permission may recover against the owner 
even though the relationship of driver and guest 
happens to be such as to preclude recovery against 
the driver,but liability in such cases has been de¬ 
nied where the owner was a partnership and the 
car was operated by one of the partners.!® 

Under statutes imposing on the owner of a motor 
vehicle liability for negligence of another driving 
it with his consent, as construed with other statutes 
providing that a guest in a motor vehicle shall have 


no right of action for injuries sustained while rid¬ 
ing therein against the owner or driver, except in 
case of gross negligence, etc., it has been held that 
where the injured person is a guest the actionable 
negligence imputed to the owner by the first statute 
is limited to gross negligence by the terms of the 
second statute.!® 

A statute providing that the owner of a motor ve¬ 
hicle shall be liable for injuries occasioned by the 
negligent operation of the vehicle, whether consist¬ 
ing in violation of a statute or of want of ordinary 
care, applies as between the driver and owner of a 
car and an occupant thereof, and not merely as be¬ 
tween the driver and owner and the public.!'^ 

Negligence of guest. Where the owner’s permit¬ 
tee invites a guest to drive with him and assents to 
operation of the car by such guest, and through 
negligence of the guest the permittee is injured, the 
latter may not hold the owner liable under statutes 
making an owner liable for injuries resulting from 
negligence of another driving the car with the 
owner’s consent.!® 


3. Persons Other than Operator or Owner 


§ 443. In General 

One who Is neither the owner nor the driver of a 
motor vehicle may nevertheless be liable to a person In¬ 
jured by its operation where his personal negligence was 
the cause, or a contributing cause, of the injury or where 
under the circumstances of the case the negligence of the 
driver may be imputed to him. As a general rule in the 
absence of statute, a municipal corporation or other 
governmental agency is not liable for injuries from mo¬ 
tor vehicles owned by others which have resulted from 
its exercise or performance of governmental functions. 


One who is neither the owner nor the driver of a 
motor vehicle may nevertheless be liable to a per¬ 
son injured by its operation where his own negli¬ 
gence was the cause, or a contributing cause, of the 
injury,!® irrespective of the driver’s negligence,^^ 
or where under the circumstances of the case the 
negligence of the driver may be imputed or attrib¬ 
uted to him.2! Generally, in the absence of stat¬ 
ute, liability may not be imposed on one not the 


by passeng-ers when automobile ran 
partly ofC a road and into a telephone 
pole, where automobile was being: op¬ 
erated with the permission, if not at 
the request of, the owner who was 
present, negligent conduct, if any, of 
the driver was imputable to owner, 
notwithstanding owner fell asleep 
before the accident.—^Baird v. Baird, 
28 S.E.2d 2C5, 223 N.C. 730. 

12. N.T.—Roche v. New York Cent. 

R. Co.. 224 N.T.S. 656. 221 App.Div. 
497—^Amann v. Thurston, 231 N.Y. 

S. 657, 133 Misc. 293, affirmed ;230 
N.Y.S. '794, 224 App.Div. 782. 

13. N.Y.—^Psota V. Long Island R. 
Co., 1159 N.E. 180, 24'6 N.Y. 388, 62 
A.L.R. 1163—Svenson v. Zakrocki, 
48 N.Y.S.2d 56'7, 268 App.Div. 777— 
Bindert v. Elmhurst Taxi Corpora¬ 
tion, 6 N.Y.S.2d 666, 168 Misc. 892. 

Onest of repairmaiL 

Owner who delivered automobile to 
mechanic for repair was not liable 
for injuries suffered by guest of 


mechanic who for his own benefit ac¬ 
companied mechanic on a road test of 
automobile, even though statute 
makes negligence of operator at¬ 
tributable to owner.—Svenson v. Zak¬ 
rocki, 48 N.Y.S.2d 567, 268 App.Div. 
777. 

14, Minn.—Miller v. J. A. Tyrholm & 
Co., 265 N.W. 324, 196 Minn. 438. 

Husband and wife 
Wife, who was injured by hus¬ 
band’s negligence while he was driv¬ 
ing, with dealer’s consent, automobile 
owned by dealer which husband con¬ 
templated purchasing held entitled to 
recover from dealer, even though the 
relationship of the parties made the 
husband immune from suit against 
him by his wife—^Miller v. J. A. 
Tyrholm & Co., supra. 

15. Minn.—^Karalis v. Karalis, 4 N. 
W.2d 632, 213 Minn. 31. 

N.Y.—Caplan v. Caplan, 278 NY.S. 
475, 243 App.Div. 456, modified on 
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other grounds 198 N.E. '23, 268 N. 
Y. 445, 101 A.L.R. 1223. 

16- Cal.—Goodwin v. Goodwin, 43 P. 

2d 332, 5 Cal.App.2d 644. 

Liability to guests at common law 
and under statutes applicable to 
guests see supra §§ 399, 400. 

17. Mich.—^Roy v. Kim, 175 N.W. 
475, 208 Mich. 571. 

42 C.J. p 1121 note 89. 

18. N.Y.—Glennie v. Falls Equip¬ 
ment Co., 263 N.Y.'S. 124. 238 App 
Div. 7. 

19. Mont.—Kelly v. Lowney & Wil¬ 
liams. 126 P.2cl 486, 113 Mont. 385. 

Liability of owner see supra §§ 428- 
442. 

20. Mont.—Kelly v. Lowney & Wil¬ 
liams, supra. 

21- U..S.—^Carroll v. Harrison, D C. 
Va., 49 P.'Supp. 283, affirmed, C.'C. 
A., 139 P.2d 427. 

Ind.—Jones v. Kasper, 33 N.E.2d 816, 
109 Ind.App. 465. 
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owner or driver who has not been personally neg¬ 
ligent and to whom the principle of agency or re¬ 
spondeat superior does not apply.22 

A gift23 or sale24 of a motor vehicle to a person 
sui juris does not subject the donor or seller to lia¬ 
bility for the donee’s or buyer’s negligence in driv¬ 
ing the vehicle, even though he knows that the per¬ 
son receiving the motor vehicle is not a competent 
driver ;25 but a donor, seller, or other person having 
control or custody of a motor vehicle who has been 
guilty of personal negligence in permitting its op¬ 
eration,26 as where he permits it to be driven by a 
person whom he knows is incapacitated, by reason 
of intoxication or other cause, from driving the ve- 
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hide with reasonable safety,27 is liable for injuries 
caused by the negligence of the driver. A cus¬ 
todian of a vehicle is not liable for injuries caused 
by an incompetent driver who takes the vehicle 
without the custodian’s knowledge or consent.28 

A proprietor of premises on which the accident 
occurred may be liable to an invitee on the prem¬ 
ises for failure to exercise reasonable care to keep 
the premises safe.29 However, the mere fact that 
the accident occurs while the motor vehicle is on or 
leaving a private road or entrance way to private 
property does not subject the owner of the property 
to liability.36 
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Pa.—Feagles v. Sullivan, 32 Pa.Dist 
&Co. 47. 

22. Cal.—^Heath v. Keyser, 169 P.2d 
6'68, 74 Cal.App2d 877. 

Ind.—Jones v. Kasper, 33 N'.E.2d 816, 
109 Ind.App. 465. 

Ky.—Slusher v. Hubble. 72 S.W.2d 
39, 254 Ky. '595. 

La.—^Williams v. American Employ¬ 
ers' Ins. Co . App., 10 So.2d 516. 
N.T.—Thompson v. Morgan, 228 N. 

Y.S. 670, 224 App.Div. '691. 

Tex.—Texas Prison Board v. Cabeen, 
Civ.App., 159 SW.2d 523, error re¬ 
fused—McCombs V. Stewart, Civ. 
App., 117 S.W.2d 869. 

Utah.—^Wilcox v. Wunderlich, 272 P. 
207, 73 Utah 1. 

Automobile parked after being pulled 
In action for injuries sustained 
when plaintiff drove his automobile 
into the rear of an automobile which 
had been pulled out of a ditch and 
was parked a few feet behind wreck¬ 
er from defendant's garage, plaintiff 
could not recover as a matter of law 
where there was no evidence that 
parked automobile was disabled or 
unable to operate under its own 
power, or that driver of wrecker was 
exercising control over it at time of 
collision.—^Franklin v. Kirkpatrick, 33 
NE.2d 111, 218 Ind. 397. 

Duty to waru pedestrians 

Where lumber company’s truck 
standing across sidewalk in front of 
building under construction suddenly 
started, duty of warning to pedes¬ 
trians rested solely on driver and 
not on general building contractor.— 
Withey v. Hammond Lumber Co, 3'5 
P.2d 1080, 140 Cal.App. 587. 

Injury by door closing on fingers 

A funeral director assisting per¬ 
sons to enter the automobiles in the 
funeral procession is bound to exer¬ 
cise reasonable care but he is not re¬ 
quired to anticipate that a passenger 
may place his fingers in the door 
jamb of an automobile, and hence he 
IS not liable for an injury resulting 
from his closing a door on the fin¬ 


gers of a passenger.—Camp v. 
Spring, 217 N.W. 917. 241 Mich. 700- 
Fersonal supervision of road ma¬ 
chinery 

A statute requiring county super¬ 
visors to enforce a requirement that 
lights he put on road machinery at 
night does not require that the su¬ 
pervisors he personally present to 
see that the road machinery is light¬ 
ed so as to impose liability on the 
supervisors for personal negligence 
where an accident is caused by lack 
of lights —Bateson v. Marshall Coun¬ 
ty, 239 N.W. 803, 213 Iowa 718. 

23. Ala,—Shipp V. Davis, 141 So. 
366, 25 Ala.App. 104. 

24. Ala—Shipp V. Davis, supra. 

La.—Toole v. Morris-Webb Motor Co., 

App,, 195 -So. 863—^Toole v. Morris- 
Webb Motor Co., App., 180 So. 
431. 

25. Ala.—'Shipp v. Davis, 141 So. 
366, 25 Ala App. 104. 

28. Cal.—Johnstone v. Panama-Pa¬ 
cific International Exposition Co., 
202 P. 34, 187 Cal. 323. 

42 C.J. p 1122 note 15. 

27. U.S.—^Harrison v. Carroll, C.C.A. 
Va., 139 P.2d 427. 

Ala.—Shipp V. Davis, 141 So. 366, 25 
Ala. App. 104. 

Cal.—^Easton v. United Trade School 
Contracting Co., 159 P. 597, 173 Cal. 
199, L.R.A.1917A 394. 

Md.—Rounds v. Phillips, I17'7 A. 174, 
168 Md. 120. 

Mich.—Tanas v. Eding, 264 N.W. 375, 
274 Mich. 2S8. 

Pa.—Hlebovi v. Prodehl, Com.Pl., 28 
Erie Co. 194. 

Accidental starting of automobile 
In order to hold automobile sales¬ 
man liable for damage done to third 
person when automobile was put in 
motion while under the control only 
of inexperienced driver whom sales¬ 
man had permitted to sit behind 
steering wheel, it was sufficient to 
show that salesman knew or in the 
exercise of reasonable care should 
, have known that inexperienced driver 
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might accidentally start the automo¬ 
bile, and it was not necessary to 
show that salesman knew or should 
have known that the dr.ver intended 
to drive the automobile.—^Kelly v. 
Lowney & 'Williams, 126 P.2d 4S6, 113 
Mont. 3S’5. 

Driving through populous city 

One who makes it possible for an¬ 
other to drive an automobile through 
the streets of a populous city know¬ 
ing that he is incapable of doing so 
is responsible for damage caused by 
such other.—Toole v. Morris-Webb 
Motor Co., La.App., ISO So, 431. 

28. Mass.—Ouellette v. Bethlehe^- 
Hingham Shipyard, 73 N.E.2d 592, 
321 Mass. 390. 

29. Bepair shop 

In an action for personal injuries 
to an invitee struck by an automobile 
in a repair shop conducted under a 
firm name, one of the persons whose 
name appears in the firm name, 
whether or not actually a partner, 
is liable, not on the ground of e.'j- 
toppel, or that of respondeat su¬ 
perior, hut on the assumption of a 
definite status with reference to the 
property where the accident occurred 
and a specific relation to the persoxi 
injured.—Jewison v. Dieudonne, 149 
N.W. 20, 127 Minn. 163. 

30. Cal.—^Provin v^ Continental O 1 
Co., 121 P.2d 740, 49 Cal.App.2d 
417. 

Duty to anticipate negligence 

There is no obligation on part of a 
landowner to anticipate that users of 
private roadway leading to state 
highway will violate the statute or 
be guilty of negligence.—Provin v. 
Continental Oil Co., supra. 

Backing over entrance way 

A paper company, not controlling, 
or having right to control, move¬ 
ments of truck, driven by owner 
thereof onto company's scales to 
weigh it and load paper sold to 
company by such owner, was not lia¬ 
ble for injuries to pedestrian, struck 
by truck when it was backed over en¬ 
trance way crossing sidewalk after 
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Joint venture. A person who is engag'cd in a 
joint venture or a common enterprise with the driv¬ 
er of the motor vehicle may be liable for the neg¬ 
ligence of the driver.31 

Notice of disposal of vehicle. There is authority 
which holds that a former owner of the motor ve¬ 
hicle may be liable for injuries caused by the oper¬ 
ation of the vehicle where no notice of the disposal 
of the vehicle has been given to the licensing board 
or officer of the state as required by law, 32 but it 
has also been held that the former owner is not lia¬ 
ble where the required notice is not given.33 

Immunity of governmental agency exercising 
governmental functions. As a general rule in the 


absence of statute, a municipal corporation or oth¬ 
er governmental agency is not liable for injuries 
caused by motor vehicles owned by others where 
the injuries have resulted from its exercise or per¬ 
formance of governmental functions,34 and a gov¬ 
ernmental official is also immune from liability 
where he acted merely in his official capacity as rep¬ 
resentative of the state ;35 but a municipality may 
not avoid liability where the work performed is for 
its specific corporate benefit and pecuniary profit.36 
A statute imposing liability on a municipality for 
the negligent operation of municipally owned mo¬ 
tor vehicles does not eliminate a municipality’s com¬ 
mon-law immunity from liability for the acts of its 
servants with respect to vehicles not owned by the 


completion of weig’hing', even thoug-h 
such entrance way served company’s 
needs and convenience.—^Le Barre v 
Pacific Paper Materials Co, 154 P.2d 
985, 175 Or. 614. 

31. XJ.'S.—'Carroll v. T-’arrison, DC 
Va., 49 F.Supp. 283, aflirmed, CCA., 
139 F.2d 427. 

Ohio.—Leonard v. Kreider, 1 NE2d 
9i56, 51 Ohio App. 474. 

42 C.J. p 1132 note 14. 

Liability of occupant of motor vehi¬ 
cle as joint adventurer see infra § 
444. 

Joint venture not shown 
U.S.—McElwee v. Curtiss-Wrigrht 
Corp., D C.Mo, 70 F.Supp. 97. 

La.—Mesmer v. Wagrner, App,, 168 So 
378 

Minn.—^Hamrin v. Thompson Yards, 
216 N.W. 247, 172 Minn. 536. 

32. Tenn—^United 'States Fidelity & 
Guaranty Co. v. Allen, 14 iS W 2d 
724, 158 Tenn. 504—Burris v. Far¬ 
rell Brothers, 14 Tenn.App. 121. 

33. Mass.—Fulton v. Kaler, 170 N.E. 
818, 271 Mass. 23, 

34. La.—-TVise v. Eubanks, App, 159 
So. 161. 

Pa.—^Koscelek v. Lucas, 43 A.2d '550, 
157 Pa Super. 648. 

Tex.—^\Velch v. State, Civ App., 148 
S.W.2d 876, error refused—King v. 
City of San Angelo, Civ.App, 66 
S.W.2d 418. 

Liability of municipal corporation 
for torts In general in exercise of 
governmental powers see the C. J. 
iS. title Municipal Corporations §§ 
746-756, also 43 C.J. p 921 note 
44 et sea. 

Liability of municipal corporation or 
other governmental agency as own¬ 
er of motor vehicle see supra § 
441. 

Liability of state for torts In gen¬ 
eral in exercise of governmental 
powers see the C.J.S. title States 
§ 130, also 59 C.J. p 194 note 34 et 
seq. 

Driving from swimming pool 

Village was held not liable for neg- 


j ligence of its servant in driving child 
home from village swimming pool in 
servant’s automobile, in absence of 
statute imposing liability, since 
maintenance of swimming pool was 
a governmental function, notwith¬ 
standing fee was charged for use 
of pool—Gebhardt v Village of La 
Grange Park, 188 N.E. 372, 354 Ill 
234. 

Coasting street 

(1) City barricading street for use 
of citizens for coasting purposes was 
held not liable for injuries sustained 
by boy when he ran into automobile 
parked at curb while coasting, since 
neither barricading oC street nor per¬ 
mitting parking of automobiles con¬ 
stituted public nu'sance.—City of 
Mingo Junction v. Sheline, 196 M.E. 
897, 130 Ohio St, 34. 

(2) Designation by city of a certain 
highway as a coasting street con¬ 
stituted an exercise of city’s legisla¬ 
tive power specifically delegated to 
it by state, and the city was not 
liable for injuiies sustained in colli¬ 
sion between sled and automobile 
resulting from an exercise of that 
power.—^Ferrier v. City of White 
Plains, 28 N.Y.S 2d 218, 262 App.Div. 
94, appeal denied 30 ]S',Y.S.2d 399, 262 
App.Div. 9'6J. 

(3) A police officer of a city in di¬ 
recting IralTic at intersection of high¬ 
way which was designated by city as 
a coasting street and another high¬ 
way was performing his duties as 
such officer, acting in a governmental 
capacity, and the city was not liable 
for any negligence of the officer 
which resulted in injuries to infants 
whose sled on which they were 
coasting collided at the intersection 
with an automobile,—^Perrier v. City 
of Wliite Plains, supra. 

Bright of police officer to comman¬ 
deer automohUe 

Where suspicious characters en¬ 
tered automobile and drove rapidly 
away when police officer approached 
and officer observed unoccupied auto¬ 
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mobile standing near by with keys in 
the ignition, officer had a right and 
duty to commandeer the automobile 
and pursue the fleeing suspects for 
the purpose of arresting them, as 
respects liability of city for resulting 
collision with operator of a pushcart. 
—Berger v. City of New York, 22 N 
Y.'S2d 1006, 260 App.Div. 402, af¬ 
firmed 34 N.E.2d 894, 2S5 N.Y. 723. 

35. U.iS.—^Carver v. Haynes, D.'C.Cal, 
37 F.Supp 607. 

Ga—McLeod v. Pulaski County, 178 
S.E. 198, '50 Ga.App 3i5'6. 

Tex—Texas Prison Board v. Cnbeen, 
Civ.App., 169 S.W.2cl '523, error re¬ 
fused. 

Wis.—Beck v. Pond Du Lac Highway 
Committee, 286 IST.W. 64, 231 Wis 
593. 

Wyo.—^Price v. State Highway Com¬ 
mission, 167 P.2d 309. 

Employment of incompetent person. 

The supervisors of a county were 
not liable for damages resulting from 
the operation of road machinery 
without lights required by statute on 
the theory that they employed a man 
who was not competent to run the 
machinery, since their action in that 
respect was in the performance of a 
governmental duty and could not be 
the basis of an. action.—Shirkey v. 
Keokuk County, 281 N.W. 837, 225 
Iowa 1159. 

State superintendent of hanks was 
held not liable in tort for negligent 
operation of employee’s automobile 
by employee engaged in liquidation 
of bank because of statute providing 
for filing of claims with superintend¬ 
ent of banks in charge of liquidation 
of hank, which referred only to 
claims against bank in existence at 
time of its closing and growing out 
of banking business.—^Parkas v. Pul¬ 
ton, 199 N.E. 848, 51 Ohio App. 92, 
affirmed 199 N.E. 850, 130 Ohio St. 
390. 

36. Conn.—Tierney v. Correia, 180 A. 
282, 120 Conn. 140. 
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municipality,*7 but, where the statute imposes lia¬ 
bility on municipalities for the negligent operation 
of motor vehicles by certain classes of employees, 
•the fact that the vehicle is not owned by the'mu- 
•nicipality does not render the municipality immune 
from liability.®* 

§ 444. Occupant of Vehicle Driven by An¬ 
other 

A person riding in a motor vehicle v/ho is neither 
the owner nor the driver is not liable for injuries oc¬ 
casioned by its negligent operation where he is exercis¬ 
ing no control, and has no right to exercise control, over 
it or the driver, and, where there has been no act or 
emission on his part constituting negligence; but he may 
■be liable where he actually controls or has the right to 
■control its operation, or where he is guilty of personal 
.negligence. 

A person riding in a motor vehicle who is nei¬ 
ther the owner nor the person actuariy operating it 
is not liable for injuries occasioned by its negligent 
-operation where he is exercising no control, and has 
no right to exercise control, over it or the driver,39 
and where there has been no act or omission on his 
part constituting negligence.40 The fact that the 
•occupant is guilty of negligence with respect to his 
■own safety in riding in a vehicle with defective 
brakes does not render him liable to a third person 


injured by reason of the defective brakes,or the 
fact that a guest riding in a vehicle fails to warn 
the driver does not impose liability on him where 
no interference by the guest could have prevented 

the injury.^2 

An occupant other than the driver of the vehicle 
ma}" be held responsible for an injury sustained by 
a third person by reason of the negligent operation 
of the vehicle where the occupant, although he is 
not the owner, is in actual control of its operation,^^ 
or where he has the right to control and direct the 
driver.44 Soj one in possession and control of a 
motor vehicle and using it for his own purposes 
may be liable for the negligence of a companion 
whom he permits to drive, ^nd the fact that he 
does not direct the manner of operation does not 
relieve him from liability if he has the right to gov¬ 
ern the operation of the vehicle;^® but it has been 
held that, although the occupant in control of a 
vehicle being operated for the benefit of another 
permits his companion to drive, he will not be lia¬ 
ble for the negligence of the driver where he has 
had no opportunity to avert the accident and there 
is no evidence of any negligence on his part in per¬ 
mitting the companion to drive.47 The relation¬ 
ship of master and servant between an occupant and 


.'®7. N.Y,—Bergrer v. City of New 
York, 22 N.Y.S.2d 1006, 260 App. 
Div. 402, aiHrmed 34 N.E.2d 894. 
2S5 N.Y. 723. 

Automo'bilo owned 'by policeman 
Wis.—Jorgenson v. -City of Sparta, 
271 NW. 926, 224 Wis. 260. 
Commandeered automobile 
N.Y.—Berg-er v City of New York, 22 
N.YS.2d 1006, 260 App.Div. 402. 
affirmed 34 N.E.2d 894, 285 N.Y, 
723. 

38. N.Y.—Green v. City of New York, 
1'6 N.Y.S.2d 836, T73 Misc. 1. 

39. Ill.—Palmer v. Miller, 43 N.E.2d 
973, 380 Ill. 2‘56. 

La.—Russo V. Aucoin, App., 7 So.2d 
744—James v. Rivet, 133 So. 448, 
16 La.App. 345, 

Mich.—Brkal v. Fletcher, 18 N.W.2d 
816, 311 Mich. 258. 

N.Y.—Boldin v. Smith, 291 N.Y..S. 

832, 161 Misc. 696. 

42 C.J. p 1123 note 19. 

• G-uest 

(1) One who Is a mere guest In an 
automobile driven by another over 
whom he has no direction or control 
is not liable for the negligence of the 
latter in the operation of the car. 
La.—Russo V. Aucoin, App., 7 So 2d 
744. 

Minn.—Truso v. Ehnert, 225 N.W. 98, 
177 Minn. 249. 

Wis.—Renich v. Klein, 283 N.W. 288, 
230 Wis. 123. 

-»42 C.J. p 1123 note 19 [a]. 


(2) Occupants held not to be 
guests of driver.—Jones v. Kasper, 
33 NE.2d 816, 109 Ind.App. 465. 
Passenger for hire 
Wash.—Poutre v. Saunders, 143 P.2d 
554, 19 Wash 2d 561. 

42 C.J, p 1123 note 19 [b]. 

Kiglit to indicate route 

The fact that live stock dealer 
whose steers were being hauled in 
truck was riding in truck and could 
have indicated route to be taken did 
not render dealer responsible for op¬ 
eration of truck being driven by 
truck owner’s servant.—^Di Gregorio 
V. Berg, 59 A.2d SO, 359 Pa. 376. 

40. Utah.—^Foxley v. Gallagher, 185 
P. 775, 55 Utah 298. 

41. La.—Russo V. Aucoin, App., 7 
So.2d 744. 

42. Pa.—Condren v. Hei-ntz, -79 Pa. 
Super. 283. 

43. U.S.—Corpus Juris cited ia Pot¬ 
ter V. Florida Motor Lines, D.C. 
Fla., 57F.2d 313, 317. 

Ala.—^Woodson v. Hare, 13 So.'2d 172, 
244 Ala. 301. 

Ky.—McCulloch’s Adm'r v. Abell’s 
Adm’r, 115 S.W.2d 386, 272 Ky. 
756. 

Tenh— Wilson v Moudy, 123 S.W.2d 
828, 22 Tenn.App. 356. 

42 C.J p 1123 note 22. 

44. Ala—^Woodson v. Hare, 13 So.2d 
172, 244 Ala, 301. 
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Wash.—Poutre v. Saunders, 143 P.2d 
■554, 19 Wash.2d 561. 

42 C.J. p 1124 note 23. 

45. Ala.—^Woodson v. Hare, 13 So 2d 
172, 244 Ala. 301. 

Cal.—Graf v. Harvey, 179 P.2d 348, 
79 Cal.App.2d 64. 

Conn.—Burwell v. Neumann, 32 A.2d 
•640, 130 Conn. 117. 

Ill.—Marsh v. O’Flaherty. 48 N.E.2d 
806, 319 Ill.App. 250. 

La.—Corpus Juris quoted in Monroe 

V. Heard, App., 168 So. 519, 522. 

Mo.—Counts V. Thomas, App., 63 S. 

W. 2d 416 

Pa—Feagles v. Sullivan, 32 Pa.Dist. 
& Co. 47. 

42 C.J. p 1124 note 24. 

46. Mo.—^Counts v. Thomas, App., '63 
e.W.2d 416. 

47. U.S,—Edwards v. Gisl, D.C.Neb., 
45 F.Supp. 17. 

Neb.—Ross v. Gisl, 298 N.W. 333, 130 
Neb. 593. 

Duty to prevent harm to others 
Where one employed as a truck 
driver permitted an unauthorized per¬ 
son to operate the truck, truck driver 
was under a duty to exercise reason¬ 
able care to prevent the unauthorized 
person from intentionally harming 
others, or from so conducting himself 
as to create an unreasonable risk of 
bodily harm to others, if the truck 
driver knew or should have known 
that he had the ability to control 
the unauthorized person and knew or 
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the driver of a motor vehicle is not necessary to 
subject the occupant to liability for injuries caused 
by the driver,^ 8 and, where the occupant to whom 
the motor vehicle has been intrusted permits an in¬ 
toxicated person to drive, he is guilty of negligence 
which renders him liable for the driver^s negligent 
operation of the vehicle,even though he himself 
is intoxicated.^0 The fact that transportation be¬ 
ing furnished to an occupant of the motor vehicle 
is gratuitous in itself is not decisive whether the 
driver was acting as defendant's -agent so as to ren¬ 
der defendant liable for the driver's negligence, 
but, where both the driver and the passenger under¬ 
stand that the transportation is merely a courtesy 
without intent to create a master and servant re¬ 
lationship, the passenger is not liable. ^2 

Liability of an infant for the negligence of the 
operator of a motor vehicle is considered in In¬ 
fants § 91. 

Joint emicrprise; joint control. Although in 
some jurisdictions the doctrine of joint enterprise 
is not applicable to impose liability on the occupant 
for injury to a third person,53 as a general rule, 
where the occupant and the driver are engaged in 
a joint enterprise, the occupant may be equally lia¬ 
ble with the driver for the negligence of the driv¬ 


er.54 In order that liability may be imposed on 
the occupant under the theory of joint enterprise or 
joint venture, there must be such a community of 
interest as to make each the agent of the other and 
the trip itself must be an integral part of the ven¬ 
ture, 5 5 or, as otherwise stated, there must be a 
community of interest in the purpose of the under¬ 
taking and an equal right, express or implied, to ex¬ 
ercise some control over the conduct of each other 
in respect thereof.®^ The express or implied right 
to control the automobile or the manner of its op¬ 
eration IS the basis for liability.®'^ 

Joint control of an automobile making the occu¬ 
pant liable for the driver's negligence arises out of 
joint adventure,®^ but joint control of the automo¬ 
bile may exist, although the occupants are not en¬ 
gaged in a joint adventure,and it may exist 
where the occupants arc in joint possession of the 
motor vehicle.®® Where a person wrongfully ap¬ 
propriates another's automobile and invites other 
persons knowing of the appropriation to ride with 
him, the other persons are joint tort-feasors and 
the automobile is in their joint possession so as to 
make such persons liable for injuries caused by the 
driver's negligence.®^ 

Liability for injuries to a third person caused by 


should have known of the necessity 
and opportunity of exercising such 
control.—Rose v. Gisi, supra. 

48. Pa.—Feag-les v. Sullivan, 32 Pa. 
Dist. & Co. 47. 

Vt.—^Dicranian v. Foster, 45 A.2d 650, 
114 Vt. 372. 

49. iColo.—Boyd v. Close, 257 P. 1079, 
82 Colo. Ii50. 

Wronglul possession of veliicle 
The fact that defendant’s posses¬ 
sion of truck was wrongful, because 
it was not used in course of employ¬ 
er's business or with employer’s con¬ 
sent, did not affect question of de¬ 
fendant's liability for intrusting op¬ 
eration of truck to an intoxicated 
companion.—Dicranian v. Foster, 45 
A 2d 650, 114 Vt. 372. 

50. Vt.—^Dicranian v. Foster, supra. 
Absence of request to drive 

Where evidence warranted infer¬ 
ence that first defendant, who was 
intoxicated, voluntarily took over op¬ 
eration of truck when second defend¬ 
ant, who was in charge of truck, had 
become too drunk to continue driv¬ 
ing, the fact that second defendant 
did not ask first defendant to drive 
did not relieve second defendant of 
liability for accident caused by neg¬ 
ligence of first defendant, since mere 
permission given to an incompetent 
to operate a motor vehicle is enough 
to impose liability.—^Dicranian v. 
Foster, supra. 


51. Conn,—Oleksinski v. FilJp, 30 A. 
2d 912, 129 Conn. 701. 

52. Conn.—Oloksmski v. Filip, su¬ 
pra. 

Mo.—Bilallo V. Lynch, 101 S.W.2d 7, 
340 Mo. 82. 

Request to overtake bus 

Where an old man without invita¬ 
tion entered cab of motor truck and 
requested driver to take him to bus, 
and driver feeling sorry for the old 
man because of his age attempted to 
overtake bus, the passenger was not 
liable for driver’s alleged negligent 
operation of truck—Renich v. Klein, 
283 N.W. 2S8, 230 Wis. 123. 

53. Vt.—^Dicranian v. Foster, 45 A.2d 
650, 144 Vt 372. 

54. Mo —Haynie v. Jones, 127 S.W. 
2d 105, 233 Mo.App. 948. 

Neb.—Ahlstedt v Smith, 264 NW. 
889, 130 Neb. 3'72—^Zajic v. Johnson. 
253 N.W. 77, 126 Neb. 191. 

Utah—Fox V. Lavender, 56 P.2d 1049, 
89 Utah 115, .109 AL.R. 105. 
Wash.—Poutre v. Saunders, 143 P.2d 
5'54, 19 Wash.2d 561. 

42 C J. p 1123 note 21. 

Pacts held to show joint enterprise 
Use of automobile by two boys to 
attend dance has been held to be a 
joint enterprise.—Boyd v. Close, 257 
P. 1079, 82 Colo. 150. 

Pacts held not to show joint enter¬ 
prise 

Wife, who, prior to marriage, ac¬ 
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companied future husband in auto¬ 
mobile belonging to wife’s family 
when future husband volunteered to 
take wife’s brother to school, was 
held not liable to persons injured in 
collision on return trip, since what¬ 
ever interest wife had in brother’s 
safely getting to school did not con¬ 
stitute trip a joint enterprise.—^Dilal- 
lo V. Lynch, 101 S.W.2d 7, 340 Mo. 
82. 

55. Utah —Pox v. Lavender, 5'6 P.2d 
1049, 89 Utah ll'S, 109 AL.R. 105. 
Common pleasure and enjoyment of" 

the occupants of an automob.le are 
not the lest of a joint enterprise or 
adventure. 

Pa.—Baugh v McCallum, 14 A.2d 364, 
140 Pa.Super. 276. 

Tenn.—^Wilson v. Moudy, 123 S.W.2d 
828, 22 Tenn.App. 356. 

56. Idaho.—Griffin v. Clark, 42 P.2d 
297, 55 Idaho 3'64. 

57. La.—Russo V. Aucoin, App., 7 
So 2d 744 

Pa.—Baugh v. McCallum, 14 A.2d 364, 
140 Pa Super. 276. 

58. Ind.—Jones v Kasper, 33 N.E.2di 
816, 109 Ind.App. 465. 

59. Ind.—Jones v. Kasper, supra. 
Mutual agency is spoken of as the- 

right of joint control.—^Jones v. Kas¬ 
per. supra. 

60. Ind.—Jones v. Kasper, supra- 

61. Ind.—Jones v. Kasper, supra. 
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negligence of an occupant of an automobile other 
than the driver may be imposed on the other oc¬ 
cupants if all are engaged in a joint enterprise.62 

Cot’S bcifig toivcd. One whose only connection 
with an injury occasioned by a vehicle which is be¬ 
ing towed is that he procured the rope and assisted 
in fastening the vehicles together and is riding as 
a passenger in the towing car is not liable for the 
negligence of the operators of either of the cars.^^ 

Instructor. An instructor teaching an unlicensed 
operator to drive, or permitting him-to drive under 
his direction, assumes the duty of exercising due 
care to prevent injury,64 and he may be liable for 
injury caused by the operator where he is negligent 
in supervising the driving or in not taking the prop¬ 
er precautions,65 even though the operator is not 
negligent.66 The mere verbal withdrawal of per¬ 
mission to the operator to drive the vehicle is not 
sufficient to relieve the instructor from liability, but 
he must take means to make his withdrawal of per¬ 
mission effective.67 In the absence of statute the 
instructor is not liable for the operator’s negligence 
if he himself is guilty of no negligence.®^ A penal 
statute which makes the instructor liable for any 
breach of highway laws by the holder of a learner’s 
permit driving the motor vehicle does not subject 
the instructor to civil liability for the learner’s neg¬ 
ligence.® 9 

Public employees. The fire commissioner of a 
city may be responsible for the negligence of a fire 
■department automobile by a fireman assigned to that 
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duty, w’here the commissioner was present in the 
vehicle and, although the driver was subject to his 
orders, permitted the speed to be maintained after 
reasonable opportunity for protest, and although the 
relation between them was not that of master and 
servant.^0 

^Liability to driver. A passenger in an automobile 
may be held liable to the driver thereof for injuries 
caused to him by reason of the passenger’s negli¬ 
gence or carelessness,’^^ such as by reason of his 
unnecessarily seizing the steering wheel.'^^ 

§ 445. Parent of Owner or Operator 

A parent may be liable for the acts of his child in 
driving the motor vehicle of another or a motor vehicle 
owned by the child, where in so doing the child is acting 
as his agent; but, in the absence of personal negligence 
or of a statute imposing liability, he is not liable where 
the child is not acting as his agent. 

Under the rules applicable generally to the lia¬ 
bility of a parent for the torts of his child, as dis¬ 
cussed in the C.J.S. title Parent and Child §§ 65-67, 
also 46 C.J. p 1330 note 27 et seq, a parent may be 
liable for the acts of his child in driving the motor 
vehicle of another^^ a motor vehicle owned by 
the child, *^4 where in so doing the child is acting as 
his agent, but, in the absence of personal negli¬ 
gence, or of a statute imposing liability, he is not 
liable where the child is not acting as his agent. 

A parent, although not the owner of the vehicle, 
may, where present in the car at the time of the in¬ 
jury, be liable for the negligence of his child in 
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<62. Tex.—Landers v. Overaker, Civ. 
App.. 141 S.W.2d 451, error dis¬ 
missed, judgment correct. 

Injury from opened door 

Where the occupants of an automo¬ 
bile were not engaged in a joint en¬ 
terprise, liability for injury to a pe¬ 
destrian struck by the rear door of 
the automobile opened by one of the 
occupants while the vehicle was in 
motion was not imposed on the other 
occupants.—^Landers v. Overaker, su¬ 
pra. 

63. N.Y.—Jerome v. Hawley, 131 N. 
Y.S. 897, 147 App.Div. 475. 

42 C.J. p 1124 note 27. 

64. R.I—Cullinan v. Kooharian, 153 
A. 877, 51 R.I. 250. 

'65. N.J.—^La Rosa v. Livezey, 160 A. 

503, 109 N.J.Law 162. 

Inexperience In driving particular ve- 
lilcle 

Liability for negligence of instruc¬ 
tor teaching licensed automobile op¬ 
erator known to be inexperienced in 
type of automobile he was handling 
is the same as teaching unlicensed 
. driver.—Greenie v. Nashua Buick Co., 
_158 A. 817, 85 N.H. 316. 


66. N.H.—Greenie v. Nashua Buick 
Co., supra. 

67. RI.—Cullman v. Kooharian, 153 
A. 877, 51 RI. 250. 

68. RI.—Cullinan v. Kooharian, su¬ 
pra. 

69. N.Y.—Sardo v. Herlihy, 256 N.Y. 
S. 690, 143 Misc. 397. 

70. N.Y.—Dowler v. Johnson, 121 N. 
E 487, 225 N.Y. 39, 3 A.L R. 146. 

71. Cal.—Barcroft v. Adkins, 44 P. 
2d 379, 6 Cal.App.2d 180. 

Me.—Jenkins v. Case, 131 A. 573, 125 
Me. 508. 

72. Me.—^Jenkins v. Case, supra. 

73. Conn.—Russo v. McAviney, 112 
A. 657, 96 Conn. 21. 

Ill. —Kovell V. North Roseland Motor 
Sales, 275 Ill.App. 566. 

43 C J. P 1124 note 36. 

74. Tex.—^Allen v. Bland, Clv.App., 
168 S.W. 35. 

42 C.J. p 1124 note 37. 

Common, business enterprise 
Where the accident occurs while 
the son is operating his own motor 
vehicle in furtherance of a common 
business enterprise with his father, 
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the father, although not an occupant 
of the vehicle, may be liable on the 
basis that the son is his agent.— 
Saliba v. Allison, 96 S.W.2d 443, 192 
Ark. 1021. 

75, Cal.—^Rocha v. Garcia, 263 P. 
238, 203 Cal. 167—Lane v. Bing, 
262 P. 318, 202 Cal. 590—Ormston 
V. Lane, 266 P. 304, 90 Cal.App. 481. 
Ill.—Berkland v. Watson, 255 Ill.App. 
572. 

Kan.—Sizemore v. Hall, 80 P.2d 1092, 
148 Kan. 233. 

Ohio.—Coate v. Hartley, App., 52 N. 
E.2d 672. 

Tex.—Cook V. Mann, Com.App., 40 S. 
'W.2d 72. 

42 C.J. p 1124 note 38. 

Interest or duty 

In determining parent's liability 
for negligence of adult child in driv¬ 
ing family car, it must be determined 
whether child was using car by his 
permission or authority, either ex¬ 
press or implied, and whether ven¬ 
ture on which child was engaged 
when so driving was one in which he 
was interested or owed a duty.—Ol- 
berg V. Kroehler, C.C.A.Minn., I F.2d 
140, applying Wisconsin law. 
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operating it under his control and direction,76 or 
where they are engaged in a common enterprise 
but a parent who, although present in the vehicle, 
has nothing to do with the operation of the car 
which is owned by the child^S or a third person'^9 
cannot be held liable in the absence of personal neg¬ 
ligence unless liability is imposed by statute. In the 
absence of statute, a parent is not subject to liabil¬ 
ity by the fact that he has consented to his child's 
driving the motor vehicle,80 by the fact that he has 
given an automobile to his minor child if he is old 
enough to drive a motor vehicle legally,8i or by the 
fact that the parent has given an automobile to his 
adult son, although he knew of his son’s drinking 
habits but a parent who permits his minor child 
to drive an automobile knowing of his recklessness 
and incompetence may be held liable for the child’s 

negligence.83 

A father may be liable for the negligent operation 
of an automobile by his minor son whether or not 
the father owns the automobile or is present when 
the negligent act is committed, where a statute pro¬ 
vides that a father is liable for the acts of a minor 
son residing with him.84 Under express statutes 
the negligence of a minor in driving a motor vehi¬ 
cle may be imputed to the parents or persons having 
legal custody of the child, who have expressly or 
impliedly given the child permission to drive the 
motor vehicle,85 but such a statute does not apply 
where the minor is merely an occupant and not a 
driver of the automobile.86 Under a statute which 


imposes on any person who gives or furnishes a 
motor vehicle to a minor under sixteen years liabil¬ 
ity for negligence of the minor in driving such ve¬ 
hicle, a parent cannot limit liability by limiting the 
place to which the minor has permission to take the 
car. 87 Although a statute provides that it is un¬ 
lawful for a parent to cause or permit his minor 
child to operate a motor vehicle without an opera¬ 
tor’s license, the fact that a parent permits his mi¬ 
nor child to operate an automobile without an oper¬ 
ator’s license does not render the parent liable 
where there is no causal connection between the 
fact of the absence of the license and the injury 

sustained.88 

Liability of head of family under family purpose 
doctrine is considered supra § 433. 

§ 446. Husband or Wife 

Under the general rules applicable to the lability of 
the husband for the torts of his wife, a husband where 
present in an automobile owned by the wife may be re¬ 
sponsible for her negligence in driving it, but he is not 
liable where he is not present and the wife is driving 
her own automobile for her own purposes. 

Under the general rules applicable to the liability 
of the husband for the torts of his wife, as con¬ 
sidered in Husband and Wife § 219, it has been held 
that a husband where present in an automobile 
owned by the wife is responsible for her negligence 
in driving it,89 but that he is not liable where he is 
not present and the wife is driving her own automo¬ 
bile for her own purposes.90 Under the general 


76. Mass.—Hutchings v. Vacca, 112 
N.E. 652, 224 Mass. 269. 

42 C.J. p 1124 note 31. 

Liability of owner for act of child 
see supra § 434. 

77. Iowa.—Collinson v. Cutter, 170 
N.W. 420, 186 Iowa 276. 

Kan.—^Anthony v. Kiefner, 150 P. 
524, 96 Kan. 194, L.R.A.1916F 876, 
Ann.Cas.l916E 264. 

78- Ark—Lockhart v. Ross, 87 S.W. 

2d 73, 191 Ark. 743. 

Kan.—^Anthony v. Kiefner, 150 P. 524, 
96 Kan. 194, L.R.A.1915F 876, Ann. 
Cas.l916B 264. 

79. Tex—^Ener v. Gandy, Civ.App., 
141 S.W.2d 772, affirmed 158 S.W.2d 
989, 136 Tex. 295. 

42 C.J. p 1124 note 34. 

80. Tex,—Cook v. Mann, Com.App., 
40 S.W.2d 72, 

81. La.—Gott V. Scott, App., 199 So. 
460. 

Tex.—Fernandez v. Lewis, Civ.App., 
92 S.'W.2d 305, error dismissed. 

42 C.J. p 1124 note 38 [b]. 

82. Ala.—Shipp v. Davis, 141 So. 366, 
25 Ala.App. 104. 

83. Md.—Rounds v. Phillips, 170 A. 
532, 166 Md. 151. 


I Liability of owner intrusting vehicle 
I to incompetent driver see supra § 

i 431. 

Mental Incoxnpeteiicy 

Where father knew that his son 
was mentally incompetent to drive 
automobile, it was father's duty, as 
matter of law, if reasonably possible, 
to prevent son from using even son’s 
own automobile, as respects father's 
liability for son’s negligent operation 
of automobile.—Gossett v. Van Eg- 
mond, 155 P.2d 304, 176 Or. 134. 
Ownership immaterial 

Pact that father did not own auto¬ 
mobile, driven by son of prohibited 
age, at time of accident, but had 
sold and delivered it to son, was held 
immaterial on question of father's 
liability.—^Wilcox v, Wunderlich, 272 
P. 207, 73 Utah 1. 

84. La.—^Honeycutt v. Carver, App., 
25 So.2d 99. 

85. Cal.—Sommers v. Van Der Lin¬ 
den, 75 P.2d 83, 24 Cal.App.2d 375. 

Construction of statate 

(1) In construing the statute pro¬ 
viding that negligence of minor mo¬ 
torist shall be imputed to parents or 
person or guardian having custody of | 

1144 


the minor, legislative intent must be 
gathered from all of the sections of 
the division of the vehicle code per¬ 
taining thereto.—^Hathaway v. Siski¬ 
you Union High School Dist., 151 P.2d 
861, 66 Cal App 2d 103. 

(2) The phrase "person having 
custody of the minor” means person 
having permanent legal custody and 
not a person such as a school teach¬ 
er, whose control over pupils is lim¬ 
ited.—Hathaway v. Siskiyou Union 
High School Dist, supra. 

86. Cal.—Bradford v. Sargent, 27 P- 
2d 93, 135 Cal.App. 324. 

87. Kan.—Shrout v. Rinker, 84 P. 
2d 974, 148 Kan. 820. 

88. Cal.—^Arrelano v. Jorgensen, 19 f 
P. 855, 52 CaLApp. 622. 

89. Ark.—Minor v. Mapes, 144 SL^. 
219, 102 Ark. 351, 39 DR.A,NS. 
214. 

90L Ga.—Curtis v. Ashworth, 142 S. 
E. Ill, 165 Ga. 782, 59 A.L.R 1457, 
conformed to 143 S.E. 463, 38 Ga- 
App. 220. 

Tenn.—^Forman v. Washington, t 
Tenn.App. 567. 

Tex.—Levy v. Rogers, Civ.App., 75> 
S.W. 2d 304, error granted—Stamp- 
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rules applicable to the liability of the wife for the 
torts of her husband, as considered in Husband and 
Wife § 341, she is not liable for his negligence in 
driving an automobile owned by him,9i at least 
where he is not acting as her agent nor is a wife 
occupying a car owned by her husband liable for its 
negligent operation unless she is in actual control 
of it.93 Where the wife is an occupant of her hus¬ 
band’s automobile driven by another person, and 
the husband is not present in the automobile, the 
negligence of the driver may be imputed to the 
wife,^^ and the wife may be held liable for injuries 
resulting from the driver’s negligence on the theory 
of respondeat superioress or joint adventure.^® 

Negligence of employee. The fact that title to 
the vehicle is in the wife’s name does not relieve the 
husband from responsibility for injuries occasioned 
by the negligence of a servant in driving the car, 
where he has full dominion over the car and driver 
and pays, or furnishes the wife with funds to pay, 
the driver.9 7 

§ 447. Parent or Person Signing Minor’s Ap¬ 
plication for License 

In accordance with statutory provisions, the negli¬ 
gence of a licensed minor in driving a motor vehicle is 
imputed to the parent, guardian, or other person who 
signed his application for a license, and such person 
may be held jointly and severally liable with the minor. 

Under some statutes the negligence of a licensed 
minor in driving a motor vehicle is imputed to the 
parent, guardian, or other person who signed his 
application for a license, and such person may be 
held jointly and severally liable with the minor,^^ 
and the fact that no guardian ad litem is appointed 
for the minor does not excuse the parent from lia¬ 


bility.99 Such a statute applies to one signing as 
"parent,” although he stands merely in the rela¬ 
tion of loco parentis to the minor and employs him 
to drive his machine.^ The statutory liability does 
not depend on the consent or knowledge of the 
signer of the application with respect to the posses¬ 
sion or operation of the automobile by the minor 
on the particular occasion of the 'accident,^ and it 
is not material \vhether or not the minor at the 
time of his negligent act w’as on the business of the 
signer of the' application.^ A signer of the appli¬ 
cation is not liable for the minor’s willful miscon¬ 
duct where the statute imposes liability for the neg¬ 
ligence of the minor,^ but he is liable for willful 
misconduct where the statute imposes liability for 
"negligence or willful misconduct.’’^ Where the 
statute requires the signature of the father to a li¬ 
cense application of his minor child, if the license 
is issued without the father’s signature the father 
will not be liable under the statute.® 

Where the statute imposes liability for negligent 
acts resulting from "operating or driving” a motor 
vehicle, the liability of the signer is not limited to 
negligent acts of the minor resulting from driving,*^ 
but extends to any negligent act which is the di¬ 
rect result of the privilege extended by the state to 
the minor under his operator’s license to operate an 
automobile upon a public highw^ay,® and, hence, it 
extends to a case in which the minor has tempo¬ 
rarily intrusted the operation of the automobile to 
another minor who is riding with him and who is 
not the holder of an operator’s license.^ However, 
where the statute provides that any negligence of 
a minor "driving” an automobile shall be imputed 
to the person who shall have signed the minor’s ap- 


cr V. Scholtz, Civ.App., 17 S.W.2d 
184. 

Wyo.—Christenson v. McCann, 2S2 P. 

1061, 41 Wyo. 101. 

42 C.J. p 1125 note 44. 

ai. Conn.—^Noonan v. Wagner, 144 
A. 894. 100 Conn. 730. 

92. Conn.—Card v. Bissing, 157 A. 
644. 114 Conn. 71. 

93. N.C.—Williams v. Blue, 92 S.E3. 
270, 173 N.C. 452. 

94. Ill.—Marsh v. O'Plaherty, 48 N. 
l]2d 806, 319 Ill.App. 250. 

95. Ill.—Marsh v. O’Plaherty, supra. 

96. Ill.—Marsh v. O'Plaherty, supra. 

97. Ala.—Penticost v. Massey, 77 So. 
675, 201 Ala. 261. 

W.Va.—Thalman v. Schultze, 160 S. 
E. 303, 111 W.Va. 64. 

98. Cal.—Sleeper v. Woodmansee, 54 

P 2d 619, 11 Cal.App.2d 595— 


Broome v. Kern Valley Packing Co., 
44 P.2d 430, 6 Cal.App.2d 256— 
Hughes V. Quackenbush, 37 P.2d 
99, 1 Cal.App,2d 349—Sgheiza v. 
Jakober, 22 P.2d 19, 132 Cal.App. 
57—Pascoe v. Payne, 12 P 2d 1091. 
124 Cal.App. 528—Pontius v. Mc¬ 
Lain, 298 P. 541, 113 CalApp. 452. 
Ohio.—Tighe v. Diamond, 80 N.B.2d 
122, 149 Ohio St. 520. 

Damage to automobile driven by mi¬ 
nor 

Where minor’s parents signed ap¬ 
plication for minor's driver’s license 
as required by statute, automobile 
dealers who delivered automobile to 
the minor for demonstration to the 
minor’s parents could recover from 
parents for damage to the automo¬ 
bile resulting from an accident 
caused by the minor’s negligent op¬ 
eration thereof.—Brown v. Roland, 
104 P.2d 138, 40 Cal.App.2d Supp. 825. 

99. Cal.—Pascoe v. Payne, 12 P.2d 
1091, 124 Cal.App. 528. 
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1. Cal.—Buelke v. Levenstadt, 214 P. 
42, 190 Cal. 684. 

2. Cal.—^Rawlins v. Lory, 111 P.2d 
973, 44 Cal.App.2d 20—Brown v. 
Roland. 104 P.2d 138, 40 Cal.App.2d 
Supp. 825. 

3. Cal.—Sleeper v. Woodmansee, 54 
P.2d 519, 11 Cal.App.2d 595. 

42 C J. p 1125 note 54. 

4. Cal.—Giminez v. Rissen, 55 P.2d 
292, 12 Cal.App.2d 152, modified on 
other grounds 56 P.2d 299. 

5. Cal.—^Weber v. Pinyan, 70 P.2d 
183, 9 Cal.2d 226. 112 A.L.R. 407. 

Ohio.—Tighe v. Diamond. 80 ]S'.E.2d 
122, 149 Ohio St. 520. 

6. Cal.—Lane v. Bing, 262 P. 318, 
202 Cal. 590—Ormston v. Lane, 266 
P. 304, 90 Cal.App. 481. 

7- Cal.—Bosse v. Marye, 250 P. 693, 
80 CaLApp. 109. 

& Cal.—Bosse v. Marye, supra. 

9. Cal.—^Bosse v. Marye, supra. 
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plication for a license, a parent of a licensed minor 
riding in an automobile driven by another licensed 
minor is not liable for injuries caused by the lat¬ 
ter’s negligence.!® 

The signing of the application by the mother 
and the father subjects the mother to equal re¬ 
sponsibility with the father for the minor’s acci¬ 
dent,!! even though the father has custody of the 
minor.!2 The statutory liability does not depend 
on continued control over the minor,!3 and, if the 
license has not been canceled, the liability exists, 
even though the minor has married.!^ 

License not in effect Under a statute which im¬ 
poses liability for the negligence of a minor ''so 
licensed,” the signer of the application is not liable 
where the license has not been issued at the time of 
the accident,!^ or where the license has expired,!® 
but the signer is liable where at the time of the ac¬ 
cident the minor was operating the automobile on 
a temporary permit,!7 the situation with respect to 
liability of the signer of the application being the 
same as though the minor had a permanent li¬ 
cense,!® and the signer is liable where at the time 
of the accident the minor’s license was temporarily 
suspended.!® 

§ 448. Partner of Operator and Owner 

Where damage results from the negligent operation 
of a motor vehicle by one partner while engaged in the 
business of the partnership, the other partner may be 
liable. 


Where damage results from the negligent opera¬ 
tion of a motor vehicle by one partner while en¬ 
gaged in the business of the partnership, the other 
partner may be liable,^® at least where he is an oc¬ 
cupant of the vehicle at the time of the accident,^! 
or where a statute imposes joint and several lia¬ 
bility on partners for the wrongful act of any part¬ 
ner acting in the ordinary course of business of the 
partnership.22 The partnership may be liable where 
the statute declares that every general partner is 
an agent for the partnership in the transaction of 
its business and has authority to do whatever is 
necessary to carry on such business.^® A copartner 
is not relieved from liability by the fact that the 
partnership has no interest in the motor vehicle, 
or does not pay its operating expenses,^5 or by the 
fact that the partnership did not have actual con¬ 
trol over the operation of the vehicle where it had 
the right of control.^® 

In order that liability may be imposed on a part¬ 
ner of the operator of the motor vehicle, the oper¬ 
ator must have been acting within the scope of the 
partnership at the time of the accident.^7 

§ 449. Bailee . 

The borrower of a motor vehicle Is liable for the neg¬ 
ligence of one who at the time of the injury is driving 
the vehicle as his agent or servant. 

The borrower of a motor vehicle is liable for the 
negligence of one who at the time of the injury is 
driving the vehicle as his agent or servant,^® but 


10. Cal.—Bradford v. Sarg-ent, 27 P. 
2d 93, 135 Cal.App. 324—^Lundquist 
V. Lundstrom, '270 P. 696, 94 Cal. 
App. 109. 

11. Cal.—Firkins v. Zurich General 
Accident & Liability Ins. Co., 295 
P. 1061, 111 Cal.App. 655. 

12. Del.—^Bispham v. Mahoney, 183 
A. 315, 7 W.W.Harr. 285. 

Divorced pareiLts 

Mother, together with father sign¬ 
ing minor’s application for driver’s 
license, was held liable for minor’s 
negligence, although parents were 
divorced and father had exclusive 
control over minor.—Sgheiza v. Jako- 
ber, 22 P.2d 19, 132 Cal.App. 67. 

13. Cal.—^Easterly v. Cook, 35 P.2d 
164, 140 Cal.App. 115. 

14. Cal.—^Easterly v. Cook, supra. 

15. Cal.—Rocha v. Garcia, 263 P. 
238, 203 Cal. 167. 

16. Cal.—Sommers v. Van Der Lin¬ 
den, 75 P 2d 83, 24 Cal.App.2d 375. 

Renewal license 

Father who signed application by 
son under seventeen years of age for 
license to operate motor vehicle was 
not liable for property damage in¬ 


flicted while son was operating auto¬ 
mobile under renewal license for suc¬ 
ceeding year, application for which 
was not signed by father.—Houston 
V. Holmes, Miss., 32 So.2d 138. 

17. Cal.—^Pontius v. McLain, 298 P. 
641, 113 CaLApp. 452. 

IVCiuor unaccompauied by licensed op- 
erator 

Cal.—Pontius v. McLain, supra. 

18. Cal.—^Pontius v. McLain, supra. 

19. Cal.—Sleeper v. Woodmansee, 54 
P.2d 519, 11 CaLApp.2d 695. 

20. Wash.—Melosevich v. Cichy, 193 
P.2d 342. 

21. S.D.—^Van Horn v. Simpson, 153 
N.W. 883, 35 S.D. 640. 

22. Wash.—^Kellerher v. Porter, 189 
P2d 223, 29 Wash.2d 650. 

23. Mont—Doheny v. Coverdale, 68 
P 2d 142, 104 Mont. 534. 

24. Wash.—Melosevich v. Cichy, 193 
P.2d 342. 

25. Wash.—^Melosevich v. Cichy, su¬ 
pra. 

26- Wash—Melosevich v. Cichy, 193 
P.2d 342. 


27. Wash—Iron v. Sauve, 179 P.2d 
327, 27 Wash 2d 562. 

Partner on call at home 
Where member of partnership en¬ 
gaged in operation of pinball ma¬ 
chines was on call at home as well 
as elsewhere to service machines, 
mere fact that at time of accident he 
was on his way home after servicing 
a machine or performing some other 
duty required of him would not re¬ 
lieve copartners of liability for neg¬ 
ligent operation of his own automo¬ 
bile.—^Melosevich v. Cichy, Wash., 193 
P.2d 342. 

28. Ky.—^Corbin Brick Co. v. Wal¬ 
ters, 63 SW.2d 806, 250 Ky. 665. 

Md.—Dippel v. Juliano, 137 A. 514, 
152 Md. 694. 

Minn.—Wicklund v. North 'Star Tim¬ 
ber Co., 287 N.W. 7, 205 Minn. 595. 
N.J—Scott V. Schisler, 153 A. 395, lOT 
N.J.Law 397. 

N.Y.—Brooks v. McNutt Auto Deliv¬ 
ery Co., 214 N.T.S. 562, 126 Misc. 
730. 

Ohio.—Corpus Juris cited in Aurend 
V. Schroeder, 165 NE. 591, 32 Ohio 
App. 35. 

Pa.—Feagles v. Sullivan, 32 Pa.Dist. 
& Co. 47. 
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he cannot be held liable on the doctrine of re¬ 
spondeat superioi for the negligence of one who 
is merely performing a friendly act for him in the 
absence of any legal relation in which he has the 
right to control the driver,29 or for the negligence 
of an employee acting outside the scope of his em- 
ployment.20 The hirer of a motor vehicle is not 
liable for an injury, the proximate cause of which 
is the defective condition of the vehicle, which was 
due to the negligence of the owner, if anyone.31 

A parking lot owner is not liable for personal in¬ 
juries caused by a patron in parking his own auto¬ 
mobile on the theory that the parking lot owner is 
a bailee of the automobile.22 

Liability for negligence of a driver furnished by 
the owner of the vehicle is considered infra § 451 b. 

§ 450. Master or Principal 

A person standing in the relation of master or prin¬ 
cipal to the driver of a motor vehicle owned by a third 
person may, under the principle of respondeat superior, 
be held liable for the acts of the driver in the scope of 
his authority or employment. 

A person standing in the relation of master or 
principal to the driver of a motor vehicle owned by 
a third person may, under the principle of responde¬ 
at superior, be held liable for the acts of the driv¬ 


er in the scope of his authority or employment,23 
and the fact that the motor vehicle driven by the 
servant was not the property of the employer does 
not preclude recovery against the employer.24 So 
one who has taken a vehicle without right for his 
own purposes may be liable for the act of his serv¬ 
ant in the performance of such purposes.25 Non- 
observance of traffic laws by the employee does not 
relieve the employer from liability.36 Failure of 
the employer to investigate the reliability of an em¬ 
ployee does not necessarily subject the employer to 
liability for the negligence of the emplo 3 xe in op¬ 
erating a motor vehicle stolen from the custody of 

the employer.3 7 

A governmental agency may be immune from li¬ 
ability for the negligence of its servant while per¬ 
forming a governmental function, as discussed su¬ 
pra § 443, but a private employer is not released 
from liability by the fact that the employee causing 
the accident is also employed by a governmental 
agency and is performing a governmental func- 

tion.28 

Where the driver of the motor vehicle is not 
subject to liability for damages accruing from the 
accident, it has been held that the employer of the 
driver may not be held liable.29 


Wash.—Pickering v. Hanson, 183 P.2d 
487, 28 Wash.2d 603. 

42 C.J. p 1125 note 61. 

Liability of owner for acts of bailee 
see supra § 439. 

Control and custody 

In determining whether bailee of 
automobile is liable for another’s 
negligence in operating it, control 
and custody of automobile, rather 
than title thereto, are material.— 
Bunnell v. Parelius, 111 P.2d 88, 166 
Or. 174. 

Time of bailment 

Bailment of automobile was effect¬ 
ed at time control was given to ga¬ 
rage employee in front of owner's 
house for purpose of taking car to 
garage for inspection and repair.— 
Siegrist Bakery Co. v. Smith, 36 S. 
W.2d 80. 162 Tenn. 253. 

29. Cal.—Stoddard v. Fiske, 170 P. 
663, 35 Cal.App 607. 

42 C.J. p 1126 note 62. 

30. N.Y.—Castorina v. Rosen, 38 N 
T.S.2d '753, reversed on other 
grounds 49 N.E 2d 521, 290 NT. 
445. 

31. N.T.—Bohan v. Metropolitan Ex¬ 
press Co., 107 N.T.S. 530, 122 App- 
Div. 590. 

32. Cal.—Heath v. Keyser, 169 P.2d 
668, 74 Cal.App.2d 877. 

33. Cal.—Willis v. San Bernardino 
Lumber & Box Co., 256 P. 224, 82 
Cal.App. 751. 


Ga.—Corpus Juris cited in Baker v. 
H, E. Lowe Electric Co., 170 S.E. 
337, 338, 47 Ga.App. 259. 

Iowa.—Schalk v- Smith, 277 N.W. 
303, 224 Iowa 904 

Mich—^Rabaut v. Venable, 280 N.W. 
129, 285 Mich. Ill—Male v. Square 
Deal Cartage Co., 267 N.W. 831, 
276 Mich 251. 

N.T.—Irwin v. Klein, 3 NE.2d 601, 
271 N.T. 477—^Boldin v. Smith, 291 
N.T.S. 832, 161 Misc 696, 

Pa.—Long V. Eastern Paving Co., 
145 A. 71, 295 Pa. 163—Hopshire v. 
Yesenosky, 24 Wash.Co. 141, af¬ 
firmed 43 A.2d 351, 157 Pa.Super. 
545. 

Tenn.—^Howell v. Shepherd, App., 196 
S.W.2d 849. 

Tex.—Younger Bros. v. Moore, Civ. 
App, 135 S.W.2d 780, error dis¬ 
missed, judgment correct. 

42 C.J. p 1122 notes 12, 13, p 1125 note 
65. 

Liability of owner for acts of serv¬ 
ant or agent see supra §§ 435-437. 

34. Cal.—Barton v. McDermott, 291 
P 591. 108 Cal App. 372. 

Iowa.—Schalk v. Smith, 277 N.W. 
303, 224 Iowa 904. 

La—Cali v. Cloverland Dairy Prod¬ 
ucts Co., App., 21 So.2d 166. 

Md —^Henkelmann v. Metropolitan 
Life Ins. Co., 26 A.2d 418, 180 Md. 
591. 

Mo.—^Acker v. Koopman, 60 S.W.2d 

100 . 
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Mont.—Meinecke v. Intermountain 
Traiisp. Co., 65 P.2d 680, 101 Mont. 
315. 

Ohio.—Edelstein v. Kidwell, App, 38 
N.E.2d 436, reversed on other 
grounds 41 N.E.2d 564, 139 Ohio 
St. 595. 

Wash.—Stam v. Johnson, 17 P.2d 4, 
170 "Wash. 534, adhered to 23 P.2d 
Ills, 173 Wash. 700. 

Liability for acts of servant driving 
his own vehicle see infra § 453. 

Ownership is not determining factor 
of liability 

Pa.—^Heinrich v. Pictorial Review 
Co., 192 A. 645, 326 Pa. 470. 

Vehicle hired, by servant 

Va.—Barber v. Textile Machine 
Works, 17 S.E.2d 359, 178 Va. 435. 

Wash.—Rice v. Garl, 98 P.2d 301, 2 
Wash 2d 403. 

35. Mass.—Stegman v. Sturtevant, 
etc., Beef, etc., Co., 137 N.E. 363, 
243 Mass. 269. 

42 C.J. p 1123 note 16. 

36. Tex.—Guitar v. Wheeler, Civ. 
App., 36 S.W.3d 325, error dis¬ 
missed. 

37. Employee of parking garage 

D.C.—^Howard v. Swagart, 161 F.2d 

651, 82 U.S.App.D.C 147. 

3S. Depnty fixe warden 

Or.—Ellenberger v. Fremont Land 
Co.. 107 P.2d 837, 165 Or 375. 

39. La.—Deimel v. Etheridge, App.* 
198 So. 537. 
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Nonoperator of motor vehicle. An employer may 
be liable for neg-ligence of an employee in pushing 
-a motor vehicle or in causing it to move by releas¬ 
ing the brake,and the employer is not released 
from liability by the fact that the employee moving 
the vehicle is not a licensed operator.^i Likewise, 
an employer may be liable for a motor vehicle ac¬ 
cident occurring by reason of the negligence of his 
gateman, crossing watchman, or other employee in 
the performance of his duties in stopping or regu¬ 
lating traffic,42 but the mere fact that an accident 
occurs at the place where the employee is regulat¬ 
ing traffic does not subject the employer to liability 
where there has been no negligence on the em¬ 
ployee's part.43 Failure of a gateman to stop a mo¬ 
tor vehicle from passing through the gates in vio¬ 
lation of company regulations does not impose lia¬ 
bility on the company for injuries to a person not 
of a class for whose safety the regulations were 
adopted.44 

§ 451. - Relationship of Master and Serv¬ 

ant or Agency 

a. Existence of relationship in general 

b. Vehicle and driver furnished by 

owner 

c. Driver furnished by hirer or borrow¬ 

er of vehicle 


d. Driver furnished to owner of vehicle 

e. Driver employed by servant 

f. Salesmen or soliciting agents driving 

motor vehicles 

a. Esdstence of Relationship in G-eneral 

In order to impose liability, under the rule of re¬ 
spondeat superior, on one not the owner of a motor ve- 
hicie for the acts of another in operating such vehicle, 
it is necessary that the person causing the injury shail 
stand in the relation of servant or agent to the person 
whom it is sought to hold liable. 

In order to impose liability, under the rule of re¬ 
spondeat superior, on one not the owner of a mo¬ 
tor vehicle for the acts of another in operating such 
vehicle, it is necessary that the person causing the 
injury shall stand in the relation of servant or 
agent to the person whom it is sought to hold lia- 
ble.45 

Whether at the time of the occurrence of the in¬ 
jury the operator of the vehicle or other person 
causing the injury stood in the relationship of serv¬ 
ant or agent to the person whom it is sought to* 
charge with liability is to be determined by the 
right of control and other tests generally applicable 
to the determination of the existence of the rela¬ 
tionship of master and servant.46 So, generally, the 
person or corporation who has the right to control 


Injury to servant’s child 
Ill.—Meece v. Holland Furnace Co., 
269 Ill.App. 164. 

40. N.Y.—Ricciardi v. McMahon, 299 

H.YS. 440, 163 Misc. 659—New 

York Cent. R. Co. v. City of New 
York, 222 N T.S. 757, 129 Misc. 
917. 

41. N.Y.—^Ricciardi v. McMahon, 299 
N.Y.S. 440, 163 Misc. 659. 

42. Ill.—^McKirchy v. Van Swerin- 
ffen, 63 N.E1.2d 132, 326 IllApp. 583. 

Doorman directing* parking of auto- 
mohiles 

N.Y.—^Frazer v. Bader, 31 N.Y.S 2d 
522, 263 App.Div. 838, reargument 
denied 32 N.Y.S 2d 1019, 263 App. 
Div. 891, motion dismissed 41 N.E. 
2d 168, 287 N.Y. 841. 

43. Ohio —^National Carbon Co. v. 
George, 162 N.E. 785, 28 Ohio App. 
442 

Traffic on street 

A corporation employing a gate- 
man to control the ingress and egress 
of automobiles between its property 
and a public street owes no duty to 
vehicular traffic on the street, and it 
is not liable when an automobile aft¬ 
er leaving its property collides with 
another automobile on the street.— 
National Carbon Co. v. George, su- 
pra. 


44. Mass.—Ouellette v. Bethlehem- 
Hingham Shipyard, 73 N.E.2d 592, 
321 Mass. 390. 

45. U.S.—Domarek v. Bates Motor 
Transport Lines, C.C.A.I11., 93 P. 
2d 522. 

Conn—Muraszki v. William L. Clif¬ 
ford, Inc, 26 A.2d 578. 129 Conn. 
123. 

Idaho.—Smith v. Lewiston Highway 
DisL, 289 P. 996, 49 Idaho 506. 

La.—Rector v. Allied Van Lines, 
App., 198 So. 516. 

Mass—Ouellette v. Bethlehem-Hing- 
ham Shipyard, 73 N.E.2d 592, 321 
Mass. 390. 

Neb.—Sutton v. Inland Const. Co., 14 
N.W.2d 387, 144 Neb. 721. 

N.Y.—Soars v. State, 1 N.E 2d 339, 
' 270 N.Y. 570—Chergotis v. State, 19 
N.T.S.2d 626. 259 App.Div. 369. 

S.C.—Craig v. Clearwater Mfg. Co., 
200 S.E. 765, 189 S.C. 176 
Tex.—Reynolds v. Texas Iron Works 
Sales Corporation, Civ,App., 72 S. 
W.2d 299, error dismissed. 

42 C.J. p 1125 note 66. 

Use of automobile is, business 

Corporation which neither owned 
automobile nor employed driver of it 
was not liable to person injured by 
driver, although corporation permit¬ 
ted use of such automobile in its 
business.—Brown v. Steamship Ter¬ 
minal Operating Corporation, 195 N. 
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E. 692, 267 N.Y. 83, motion denied 196 

N.E. 595, 267 N.Y. 591. 

43, Ala.—Motor Terminal & Trans¬ 
portation Co. V. Simmons, 180 So. 
597, 28 Ala App. 190. 

Cal.—Cook V. Sanger, 203 P. 794, HO- 
Cal App. 90. 

Conn,—Muraszki v. William L. Clif¬ 
ford, Inc., 26 A.2d 578, 129 Conn. 
123. 

Iowa.—Page v. Koss Const. Co, 245 
N.W. 208, 215 Iowa 1388. 

Mass.—Reardon v. Coleman Bros, 
178 NE. 638, 277 Mass 319. 

Mich.—Cooper v. Interstate Motor 
Freight Co., 249 N.W. 457, 264 Mich. 
131. 

Mont.—^Ashley v. Safeway Stores, 47 
P.2d 53, 100 Mont. 312. 

Tex,—Hilgenberg v. Elam, Civ.App ^ 
192 S.W.2d 799. 

42 C.J. p 1126 note 67 

Essentials of relationship of master 
and servant generally see Master 
and Servant § 2. 

Relationship imposing liability under 
rule of respondeat superior gener¬ 
ally see Master and Servant §§ 563- 
568. 

Z&elationslilp held to exist 

Cal.—Souza v. Corti, 139 P 2d 645, 22 
Cal.2d 454, 147 A.L.R. 861— Fischer 
V. Havelock, 25 P.2d 864, 134 Cal. 
App. 584. 

D.C.—Phelps V, Boone, 67 F.2d 574, 
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the actions of the operator of the vehicle may, as 
master, be held liable for his negligence,^7 and oth¬ 
er persons having no control are not liable under 
the doctrine of respondeat superior.^s A driver 
in the general employment of one person may be 
temporarily loaned to another for some special serv¬ 
ice with respect to which such other may become 
liable as master for the acts of the driver without 
any actual contract of employment or payment for 


§ 451 

service,^9 even though the general employer derives 
an incidental benefit from the loan of the driver,®*^ 
but the driver does not become the servant of the 
borrower if the borrower does not have exclusive 
control over the driver for the period covered.^^ 

The doctrine of respondeat superior is not ap¬ 
plicable so as to impose liability on the principal for 
a broker^s negligence in driving a motor vehicle, 
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62 App.D.C. 308, certiorari denied 
Boone v. Phelps, 54 S Ct. 528, 291 U. 

S. 677, 78 L.Ed. 1065. 

La.—Smith v. Howard Crumley & 
Co, App., 171 So. 188. 

Mich.—Cooper v. Interstate Motor 
Freight Co., 249 N.W. 457, 264 Mich. 
131. 

Minn.—^Wicklund v. North Star Tim¬ 
ber Co, 287 N.W. 7, 205 Minn. 595. 
N.T.—Dicicco V. State. 273 N.Y.S. 937, 
152 Misc. 541—Steele v. C. G. Meak- 
er Co., 227 N.Y.S. 644, 131 Misc. 675, 
affirmed 233 N.Y.S. 901, 226 App. 
Div. 717—Goschar v. Bauer, 13 N. 

T. S.2d 328. 

Or.—Ellenberger v. Fremont Land 
Co.. 107 P.2d 837, 165 Or. 375. 

Tenn.—National Cash Register Co. v. 
Leach, 3 Tenn.App. 411. 

Relationship held, not to exist 

(1) In general. 

Ala,—General Exchange Ins. Corpo¬ 
ration V. Findlay, 121 So. 710, 219 
Ala. 193. 

Cal.—^Newman v. Steuernagel, 22 P. 

2d 780, 132 Cal.App. 417. 

Idaho.—Smith v. Lewiston Highway 
Dist., 289 P. 996, 49 Idaho 506. 

La.—Williams v. American Employ¬ 
ers' Ins. Co , App., 10 So 2d 516— 
Brown v. Slate, App., 195 So. 62. 
N.Y.—Sudowski v. Toledo Scale Co., 
275 N.Y.S. 959, 243 App.Div. 553. 
N.C.—Rothrock v. Roberson, 197 S. 

E. 668, 214 NC. 26. 

Pa —Barr v. Anchorage Inn, 196 A. 
21 , 328 Pa. 378. 

Tex.—O’Briant v. Lone Star Const. 

Co, Civ App., 109 S.W2d 1021. 
Wash.—Robbins v. Hansen, 62 P.2d 
908, 184 Wash. 677. 

(2) Admiral in United States navy 
was held not liable, under respondeat 
superior doctrine, for negligence of 
enlisted man acting as chauffeur in 
driving government automobile on 
return to headquarters after taking 
admiral to private club.—^Helm v. 
Washington, 5 P.2d 53, 118 Cal.App. 
759—Guild y. Brown, 1 P 2d 528, 115 
Cal.App. 374. 

(3) Parking lot owner's direction 
to driver of automobile that “you 
park the ’ car right over there your¬ 
self” created no agency on which 
could be predicated liability of owner 
for injuries sustained when driver 
backed automobile into her mother, 
who had theretofore alighted and was 


standing at the rear of, and with her 
back to, the automobile.—Heath v. 
Keyser, 169 P.2d 668, 74 Cal.App.2d 
877. 

47. Ill.—Thiel v. Material Service 
Corporation, 5 N.E.2d 88, 364 Ill. 
530. 

N.Y.—Irwin v. Klein, 3 N.E.2d 601, 
271 N.Y. 477—Mangan v. Terminal 
Transp. System. 286 N.Y.S. 666. 
247 App.Div. 853. 

N.C —McCartha v- Colonial Ice Co., 
17 S.E.2d 479, 220 N.C. 367. 

42 C.J. p 1122 note 13. 

Transfer of business to corporation. 

A person who has transferred his 
trucks and trucking business to a 
newly organized corporation not yet 
authorized to operate a truck line 
may be liable for the negligence of 
the drivers of the trucks where he 
continues the operation of the busi¬ 
ness.—^Wicker v. Scott, C.C.A.Ohio, 
29 P.2d 807. 

48. U.S.—Great American Indemnity 
Co. V. Fleniken, C.C.A.La., 134 F.2d 
208, certiorari denied Fleniken v. 
Great American Indemnity Co., 63 
set. 1167, 319 U.S. 753, 87 L.Ed. 
1706, rehearing denied 63 S.Ct. 
1434, 319 U.S, 785, 87 L.Ed. 172S— 
Craige v. Austin Powder Co., C.C.A. 
W.Va., 91 F.2d 664. 

Ala.—Motor Terminal & Transporta¬ 
tion Co, V. Simmons, ISO So. 597, 28 
Ala. App. 190. 

Fla.—Bngleman v. Traeger, 136 So. 
527, 102 Fla. 756. 

Miss —Furr v. Brookhaven Creamery, 
192 So. 838, 188 Miss. 1. 

N.Y.—Ely V. Dolen, 219 N.Y.S. SOC, 
219 App.Div. 726, affirmed 159 N.E. 
687, 246 N.Y. 649. 

Pa.—Barr v. Anchorage Inn, 196 A. 
21, 328 Pa. 378—^Holda v. Purcell, 
61 Pa.Dist. & Co. 618, 17 Northumb. 
Leg.J. 149. 

Ambulance driver 

An employer and hospital were not 
liable for injuries caused by ambu¬ 
lance driver on return trip from hos¬ 
pital where driver had taken an em¬ 
ployee’s child, under evidence disclos¬ 
ing that ambulance was owned by 
employees' association, and neither 
employer nor hospital had any right 
of control over driver.—Tackett v. 
Inland Steel Co., 136 S:W.2d 25, 281 
Ky. 313. 


Driver for minister 

A minister is not liable for the neg¬ 
ligence of the driver of an automobile 
purchased by the congregation for his 
use in performing his duties where 
he has had no choice in the selection 
of the driver, exercises no control 
over the operation of the automobile, 
and the accident occurs while the 
minister is being transported in the 
performance of his ministerial duties. 
—Linn v. Walker, 9 Pa.Dist. & Co. 
549. 75 Pittsb.Leg.J. 77. 

Driver in funeral procession 

Where two automobiles in funeral 
procession were gratuitously fur 
nished by friends of deceased, and 
their drivers were not under the fu¬ 
neral director's control or direction 
and were not employed by director, 
neither driver was a servant of di¬ 
rector, and, hence, director was not 
liable for injuries sustained by a 
mourner riding in one of the auto¬ 
mobiles in collision between those au¬ 
tomobiles at intersection, notwith¬ 
standing director had placed “funeral 
stickers” on all automobiles in pro¬ 
cession.—Pantell v. Shriver-Allison 
Co., 22 NE2d 497, 61 Ohio App. 119, 
appeal dismissed 19 N.E 2d 901, 135 
Ohio St. 164. 

49. La.—^Hutto V. Arbour, App., 4 
So.2d 84. 

Pa.—Rosen v. Diesinger, 158 A. 561, 
306 Pa. 13—Stephanelli v. Tuhas, 
7 A.2d 124, 135 Pa.Super. 573. 

42 C.J. p 1126 note 68. 

50. Pa.—Stephanelli v, Yuhas, su¬ 
pra. 

51. Wash.—Clarke v. Bohemian 
Breweries, 110 P.2d 197, 7 Wash 2d 
487. 

Employee sent to start truck 

Where brewing company agreed to 
pay for painting of truck belonging 
to one of its haulers, but on com¬ 
pletion of painting Job the truck 
could not be started to permit re¬ 
turning it to company, the company 
could not avoid liability for negli¬ 
gence of employee who was sent to 
assist in starting truck, on theory 
that he was a “loaned servant.”— 
Clarke v. Bohemian Breweries, su¬ 
pra, 

52. Tex.—^Baldridge v. Klein, Civ. 
App., 56 S.W.2d 897, error granted. 
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or to impose liability on a client for the negligence 
of his attorney in driving a motor vehicle.^^ 

Independent contractor. The tests of relation¬ 
ship ordinarily applied, such as control, power of 
supervision, etc., as discussed in Master and Serv¬ 
ant §§ 3 (2)-3 (9), determine whether in a particu¬ 
lar case the operator of the motor vehicle stands in 


the relation of an independent contractor to his em- 
ployer.54 Accordingly, where no right of control 
is retained and the alleged employer is interested 
only in the results to be obtained, the person oper¬ 
ating the motor vehicle has been held to be an in¬ 
dependent contractor or the servant of an independ¬ 
ent contractor, 5 5 and, on the other hand, where the 


53. Minn —Hamrin v. Thompson 
Yards, 216 N.W. 247, 172 Minn. 636. 

Atbonxey’s assistant 

In action for injury to client’s wife 
and children, who, at attorney’s re¬ 
quest, rode in car driven by attor¬ 
ney's assistant to identify witness in 
client’s matter, assistant was held 
agent of attorney alone who was lia¬ 
ble for assistant’s negligence.— 
Hertzberg v. Varbalow, 162 A, 616, 
109 N.J.Law 355. 

54. Conn—Ross v. Post Pub. Co., 29 
A.2d 768. 129 Conn. 564. 

Ga.—^IVhitehall Chevrolet Co. v. An¬ 
derson, 186 S.E. 135, 53 GaApp. 
406. 

Ind —Bates Motor Transport Lines v. 

Mayer, 14 N.E.2d 91, 213 Ind. 664. 
Or.—Larkins v. Utah Copper Co., 127 
P.2d 354, 169 Or. 499. 

Pa.—Barr v. Anchorage Inn, 196 A. 
21, 328 Pa 378. 

Va.—Griffith v. Electrolux Corpora¬ 
tion, 11 SE.2d 644, 176 Va. 378. 
Wash.—Leech v. Sultan, Ry. & Tim¬ 
ber Co., 297 P 203, 161 Wash. 426. 
42 C J. p 1129 note 6. 

Control over route 

A creamery company’s control over 
route for delivery of cream would be 
evidence that creamery company had 
control over truck owner who operat¬ 
ed the route, in determining whether 
truck owner was an independent con¬ 
tractor.—Sanford v. Goodridge, 13 N. 
W.2d 40, 234 Iowa 1036. 

Excessive load 

Pact that owner of several trucks, 
engaged by lumber company to haul 
material for it, was guilty of violat¬ 
ing law in carrying excessive load 
would not change status of parties so 
as to render owner servant of compa¬ 
ny, rather than independent contrac¬ 
tor.—Linden Lumber Co. v. Johnston, 
'Tex.Civ.App., 128 S.W.2d 121, error 
dismissed. 

Method of determlulng compensa¬ 
tion is not controlling.—^Hall v. Sera, 
152 A. 148, 112 Conn. 291. 

Motor carrier permit 

The fact that motor carrier en¬ 
gaged by defendant to transport lum¬ 
ber had neither a common carrier nor 
a contract carrier permit for a state 
in which the lumber was to be trans¬ 
ported did not establish that carrier 
must have been acting as defendant’s 
agent and not as an independent con¬ 
tractor.—B A. Kipp Co. v^ Waldon, 
Ind.App., 76 N.E.2d 675. 


Ownership of motor vehicle is not 
controlling. 

U.S.—Kemp v. Creston Transfer Co., 
D.C.Iowa, 70 FSupp. 521. 

Cal.—Fischer v. Havelock, 25 P.2d 
864, 134 Cal.App. 584. 

Conn.—Hall v. Sera, 152 A. 148, 112 
Conn. 291. 

Mass.—^Khoury v. Edison Electric Il¬ 
luminating Co., 164 N.E. ‘77, 265 
Mass. 236, 60 A.L R. 1159. 

Mo.—^Puqua v. Lumbermen’s Supply 
Co.. 76 S.W.2d 715, 229 Mo App. 210. 

Right to discharge is not control¬ 
ling. 

Cal.—Coleng v. Ramsdell, 65 P.2d 365, 
19 Cal.App 2d 376. 

Iowa—Sanford v. Goodridge, 13 N. 
W.2d 40, 234 Iowa 1036—Page v. 
Koss Const. Co., 245 N.W. 208, 215 
Iowa 1388. 

Workmen’s compensation insurance 

(1) Pact that lumber company, 
which engaged owner of several 
trucks to haul material for it, as an 
independent contractor, made an ar¬ 
rangement to carry employees of 
truck owner under its workmen's 
compensation policy, did not make 
such persons employees of company. 
—Linden Lumber Co. v. Johnston, 
Tex.Civ.App., 128 S.W.2d 121, error 
dismissed. 

(2) A lumber company, acting in 
collusion with insurance company to 
evade insurance commission’s regu¬ 
lation in carrying driver of truck, 
used by owner thereof in hauling logs 
under contract with lumber compa¬ 
ny, on its records as its employee and 
certifying him as such for purpose of 
workmen’s compensation insurance, 
was held not estopped to deny that 
such driver was lumber company’s 
employee in tort action against it for 
death of driver of automobile collid¬ 
ing with truck, since plaintiffs in 
such action have no privity of inter¬ 
est in insurance contract.—Conner v. 
Angelina County Lumber Co., Tex. 
Civ.App., 146 S,W.2d 1093. 

Responsibility to highway commis¬ 
sion 

Where contract for crushed stone 
was let by the highway commission 
to a company which sublet to sub¬ 
contractor, fact that subcontractor 
was allegedly responsible to commis¬ 
sion for full performance did not pre¬ 
vent another who was engaged hy 
subcontractor to haul and deliver 
from being an independent contrac¬ 
tor, as respects subcontractor's lia¬ 
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bility for death of third person from 
negligence of trucker hired by such 
other.—Ruth Bros. v. Stambaugh’s 
Adm’r, 122 S.W.2d 501, 275 Ky. 677. 

55. Cal.—Provin v. Continental Oil 
Co., 121 P.2d 740, 49 Cal.App.2d 417. 
Del.—McCrady v. National Starch 
Products, 23 A.2d lOS, 2 Terry 392. 
Ga.—Brown v Georgia Kaolin Co, 4 
S.E.2d 100, 60 Ga.App. 347. 

Kan.—Sims v. Dietrich, 124 P.2d 507, 
155 Kan. 310. 

La.—Broussard v. Krause & Mana- 
gan, App., 186 So. 384. 

N.C—Bass V. Fremont Wholesale 
Corporation, 193 S.E. 1, 212 N.C. 
252 

Wash—Leech v. Sultan, Ry. & Tim¬ 
ber Co., 297 P. 203. 161 Wash 426. 
Held independent contractors 

(1) Automobile owner, transport¬ 
ing employees to and from factory 
for hire.—Neelon v. Hirsh & Renner, 
151 N.E. 302, 255 Mass. 285. 

(2) Employee using an automobile 
for his personal convenience in going 
from one place of work to another.— 
Henkelmann v. Metropolitan Life Ins. 
Co., 26 A.2d 418, 180 Md. 591. 

(3) Extra driver, furnishing own 
truck, for retail store.—Coul v. 
George B. Peck Dry Goods Co., 32 S. 
W.2d 758, 326 Mo. 870. 

(4) Local oil dealer.—Jones v. 
Standerfer, 15 NE.2d 924, 296 Ill- 
App 145. 

(5) Newspaper correspondent to be 
paid on a line basis for the matter 
printed—Tildesley v. Joline, 35 A.2d 
699, 131 N.J.Law 179. 

(6) One engaged in general truck¬ 
ing business.—Sawin v. Nease, 97 P. 
2d 27, 186 Okl. 195. 

(7) Persons delivering or distribut¬ 
ing newspapers. 

Cal.—Batt V. San Diego Sun Pub Co., 
69 P.2d 216, 21 Cal.App.2d 429— 
Bohanon v. James McClatchy Pub. 
Co., 60 P.2d 510, 16 Cal.App.2d 188. 
Conn.—Ross v. Post Pub. Co., 29 A. 

2d 768, 129 Conn 564. 

Fla.—^Florida Pub. Co. v. Lourcey, 193 
So. 847, 141 Fla. 767. 

Ind—Berchbiel v. Hentgen, 8 N.E.2d 
1007, 103 Ind.App. 481. 

Kan.—^Hurla v. Capper Publications, 
87 P.2d 552, 149 Kan. 369. 

La.—^Abate v. Hirdes, 121 So. 775, 9 
La.App. 688. 

Mo —Bass V. Kansas City Journal 
Post Co., 148 S.W.2d 548, 347 Mo. 
681. 
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m^ner of operation and the result to be accom- has been held not to be an independent contractor 

plished are controlled or subject to control by the or a servant of an independent contractor.®® An 

employer, the person operating' the motor vehicle agreement or written contract is decisive on the 


Mont.—Greeninff v. Gazette Printing 
Co., 88 P.2d 862, lOS Mont. 158. 

Neb.—^Zajic v. Johnson, 253 N.W. 77, 
126 Neb. 191. 

Ohio.—Schickling v. Post Pub. Co., 
155 N.E. 143, 115 Ohio St. 589. 

Okl.—World Pub. Co. v. Smith, 161 
P.2d 861, 195 Okl. 691. 

Pa.—Tyler y. MacPadden Newspapers 
Corporation, 163 A. 79, 107 Pa.Su¬ 
per. 166. 

42 C.J. p 1129 note 6 [a] (4). 

(8) Service station operator.—Ar¬ 
kansas Fuel Oil Co V. Scaletta, 140 
S.W.2d 684, 200 Ark 645. 

(9) Transfer company picking up 
and delivering freight for transporta¬ 
tion to and from railroad freight 
house under contract with railroad.— 
Grace v. Louisville & N. R. Co., 89 S. 
W.2d 354, 19 Tenn.App. 382. 

(10) Truck owner hauling coal 

Ill.—Trzaska v. Bigane, 60 N.E.2d 
264, 325 Ill.App. 528. 

Ky.—Johnson v. Byrne & Speed Coal 
Corporation, ill S.W.2d 671, 271 
Ky. 216—^Atlas Coal Co. v. Bryant, 
93 S.W2d 5. 263 Ky 626. 

N.Y.—Martucci v. Eskay Coal & Fuel 
Corporation, 13 N.Y S.2d 723, 257 
App.Div. 998, affirmed 25 N.E.2d 
984, 282 N.Y. 642. 

Ohio.—Gilday v. Earl Wertz Coal Co, 
22 N.E 2d 623, 61 Ohio App. 320. 

(11) Truck owner hauling farm 
produce.—Clarke v. Hernandez, 179 
P.2d 834, 79 Cal.App 2d 414. 

(12) Truck owner hauling logs or 
lumber. 

Ark.—Rice v. Sheppard, 168 S.W.2d 
198, 205 Ark. 193. 

Ga.—^Wallace v. Price, 190 S.B. 273, 
55 Ga App. 783. 

La.—Moore, for Use of Chriceol v. 
Cochran & Franklin Co., App., 5 
So.2d 33—Miller v. Wyatt Lumber 
Mfg. Co., App., 3 So 2d 565, fol¬ 
lowed in Wilson v. Wyatt Lumber 
Mfg. Co., 3 So.2d 567 and Hoagland 
V. Wyatt Lumber Mfg. Co., 3 So.2d 
568, two cases—Merritt v. E. L. 
Bruce Co., App.. 166 So. 195. 

Miss.—Crosby Lumber & Manufac¬ 
turing Co. v. Durham, 179 So. 285, 
181 Miss. 559, suggestion of error 
overruled T79 So. 854, 181 Miss, 
559—McDonald v. Hall-Neely Lum¬ 
ber Co., 147 So. 316, 165 Miss. 143. 
Tex.—Conner v. Angelina County 
Lumber Co., Civ.App., 146 S.W.2d 
1093. 

(13) Truck owner making deliv¬ 
eries for retail grocer.—Great Atlan¬ 
tic & Pacific Tea Co. v. Donaldson, 
156 So. 859, 26 Ala.App. 179, certiorari 
denied 156 So. 8'6'5, 229 Ala. 276. 

(14) Truck owner transporting 
milk and cream from farmers to dai¬ 
ry company. 


Cal.—^Preo v. Roed, 278 P. 928, 99 
Cal.App. 372. 

Mo.—Galentine v. Borglum, 150 S.W. 
2d 1088, 235 Mo.App. 1141—Mabry 

V. Swift & Co., App., 145 S.W.2d 
163. 

Okl —Hawk Ice Cream Co. v. Rush, 
180 P2d 154, 198 Okl. 500—Black- 
well Cheese Co. v. Pedigo, 96 P.2d 
1043, 186 Okl. 159. 

(15) Truck owner transporting 
sand, stone, or other road surfacing 
materials. 

Iowa.—Lind v. Eddy, 6 N.W.2d 427, 
232 Iowa 1328, 146 A.L R. 695— 
Burns v. Eno, 240 N.W. 209, 213 
Iowa 881. 

Ky.—Ruth Bros. v. Stambaugh’s 
Adm’r, 122 S.W.2d 501, 275 Ky. 677. 
Mass—Fox V. Pallotta, 174 NE. 190, 
274 Mass. 110. 

Pa.—^Long V. Eastern Paving Co., 145 
A. 71, 295 Pa. 163. 

Tex.—Cocke & Braden v. Ayer, 106 S. 

W. 2d 1043, 129 Tex. 660, opinion 
conformed to. Civ.App., 108 S.W 2d 
946—Riggs V. Haden Co., 94 S.W. 
2d 152, 127 Tex. 314—Smith Bros. 
V. O’Bryan, 94 S.W.2d 145, 127 Tex. 
439—Dave Lehr, Inc., v. Brown, 91 
S.W.2d 693, 127 Tex. 236—Layton v. 
Waltermire, Civ.App, 197 S.W.2d 
858. 

W.Va.—^Rice v. Builders Material 
Co., 2 S.E.2d 527, 120 W.Va. 585. 

(16) Other persons. 

U.S.—Venuto v. Robinson, C.C A.N.J., 
118 F.2d 679, certiorari denied C. A. 
Ross, Agent, Inc. v. Venuto, 62 S. 
Ct. 58, 314 U.S. 627, 86 L.Ed. 504— 
Still V. Union Circulation Co., C.C. 
A.N.Y., 101 P.2d 11, certiorari de¬ 
nied 60 S.Ct. 78, 308 U.S 565, 84 L. 
Ed. 474—Hodges v. Johnson, D.C. 
Va, 52 F.Supp. 488. 

Ark.—Moaten v. Columbia Cotton Oil 
Co., 97 S.W.2d 629, 193 Ark. 97. 

Cal.—Pire v. Gladding McBean & Co., 
130 P.2d 143, 55 Cal.App 2d 108, re¬ 
hearing denied 130 P.2d 981, 55 Cal 
App.2d 108—Coleng v. Ramsdell, 65 
P.2d 365, 19 CalApp.2d 376—Ham- 
mel v. Keehn, 63 P.2d 1165, 18 Cal. 
App. 2d 387. 

Iowa.—Page v. Koss Const. Co., 245 
N.W. 208, 215 Iowa 1388. 

La.—Marquez v. Le Blanc, App., 143 
So. 108. 

Mo.—^Kourik v. English, 100 S.W.2d 
901, 340 Mo. 367—Ross v. St. Louis 
Dairy Co., 98 S.W.2d 717, 339 Mo. 
982. 

Mont.—Coombes v. Letcher, 66 P.2d 
769, 104 Mont. 371—^Ashley v. Safe¬ 
way Stores, 47 P.2d 53, 100 Mont. 
312 

N.J.—Johnson v. American Oil Co., 
166 A. 135, 110 N.J.Law 456. 

Okl.—Bradley v. Chickasha Cotton 
Oil Co., 84 P.2d 629, 184 Okl. 51. 

1151 


S.D.—Baer v. Armour & Co., 258 N. 

W. 135, 63 S.D. 299. 

Tex—McCombs v. Stewart, Civ.App., 
117 S.W.2d 869—Moreno v. Termi¬ 
nal Bldg. Corporation of Dallas, 
Civ.App., 59 S.W.2d 898, error re¬ 
fused. 

Wash.—Leech v. Sultan, Ry. & Tim¬ 
ber Co. 297 P. 20.2. 161 W^ash. 426. 
Wis.—Buchholz v Kastner, 213 N.W 
329, 193 Wis 224. followed in Buch- 
holz V. Breitbach, 218 N.W. 444, 193 
Wis 231. 

42 C.J. p 1129 note 6 [a]. 

56. U.S.—^Western Express Co. v. 
Smeltzer, C.C.A.Ohio, SS F.2d 94, 
112 A.L.R 74, certiorari denied 58 
S.Ct. 17, 302 U.S. 698, 82 L Ed. 539 
—Western Express Co, v. Lechlght- 
ner. C.C.A Ohio, 88 F.2d 94, 112 A. 
L-R. 74. certiorari denied 58 S.Ct. 
17, 302 U.S. 698, 82 L.Ed. 539— 
Western Express Co. v. Berkey, C. 
C.A.Ohio, 88 P.2d 94, 112 A.L.R. 74, 
certiorari denied 58 S.Ct. 17, 302 
U.S. 698, 82 L.Ed. 539. 

Kan.—Dobson v. Baxter Chat Co.. 85 
P.2d 1. 148 Kan. 750. 

Held not independent contractors 

(1) Driver of truck engaged to sell 
a beverage on designated route on 
commission basis.—Natchez Coca- 
Cola Bottling Co. V. W’’atson, 133 So. 
677, 160 Miss. 173. 

(2) Motor vehicle owner delivering 
packages.—Davidson v. American 
Drug Stores, La.App., 175 So. 157. 

(3) Newspaper reporter.—Regal 
Laundry Co. v. A. S. Abell Co., 163 A. 
845, 163 Md. 525. 

(4) One driving motor truck over 
fixed route to sell ice cream on com¬ 
mission.—^Dunbaden v. Castles Ice 
Cream Co., 135 A. 886, 103 NJ.Law 
427. 

(5) One hauling merchandise for 
transit company in his own truck. 
Ind.—Universal Carloading & Dis¬ 
tributing Co. v. McCall, 25 N.E.2d 
253, 107 Ind.App. 479. 

Mich—Eber v. Bauer, 233 N.W. 419, 
252 Mich. 571. 

(6) Persons delivering or distrib¬ 
uting newspapers. 

Ind.—^Dispatch Pub. Co. v. Schwenk, 
34 N.E,2d 150, 109 Ind.App. 223. 
Wash.—Wilson v. Times Printing 
Co.. 290 P. 691, 158 Wash. 95. 

(7) Truck driver delivering milk 
for milk company on commission 
basis.—Spears Dairy v. Bohrer, Tex, 
Civ.App.App., 54 S.W.2d 872, error 
dismissed. 

(8) Truck driver who owned truck 
but who transported exclusively 
freight furnished by motor carrier 
corporation subject to direction and 
control of corporation, and who re- 



§ 451 


MOTOR VEHICLES 


60 C.J.S. 


question of control where there has been no sub¬ 
stantial departure from its terms.^^ xhe mere fact 
that a company requires one who is otherwise an 
independent contractor to observe certain require¬ 
ments in performing his obligations does not change 
the status of independent contractor.^S 

h. Vehicle and Driver Furnished by Owner 

Where the owner of a motor vehicle furnishes it with 
a driver to another for the performance of the latter’s 
work, the hirer or borrower of the motor vehicle is 
responsible for the driver’s negligence if the driver is 
placed under his control. 

Since, as considered supra § 436, where the own¬ 


er of a motor vehicle furnishes it with a driver to 
another for the performance of the latter's work, 
the question whether the owner or the hirer or bor¬ 
rower is liable for the negligence of the driver de¬ 
pends on which has the power to control and di¬ 
rect the driver in the performance of his work, if 
the owner retains the direction and control of the 
driver, the hirer or borrower is not liable for the 
negligence of the driver,^9 but on the other hand, 
if the driver is placed under the control of the hirer 
or borrower, he becomes pro hac vice the servant 
of the hirer or borrower who is responsible for his 
negligence.60 Whether the driver is the borrower's 


ceived as compensation a certain 
per cent of freight charges which 
were collected hy corporation which 
furnished permit and all necessary 
supplies and maintained office and 
equipment.—Gas City Transfer Co 
V. Miller, 21 ]Sr.E.2d 428, 107 Ind App. 
210—Bates Motor Transport Lines v. 
Mayer, 14 NE.2d 91, 213 Ind.App. 664. 

(9) Truck owner hauling logs or 
lumber.—Wicklund v. North Star 
Timber Co, 287 N.W. 7, 205 Minn. 
595. 

(10) Truck owner transporting 
milk and cream from farmers to 
dairy company.—Sanford v. Good- 
ridge, 13 N.'VV.2d 40, 234 Iowa 1036. 

(11) Truck owner under contract 
with express company to deliver 
shipments to consignees.—Gulf 
Coast Motor Express Co. v. Diggs, 
165 So. 292, 174 Miss. 650. 

(12) Other perso-ns. 

Ala.—^Wade v. Brisker, 173 So. 64, 
233 Ala. 585. 

Cal.—Curcic v. Nelson Display Co., 
64 P.2d 1153, 19 Cal App 2d 46— 
Montgomery v. Globe Grain & 
Milling Co., 293 P. 856, 109 Cal. 
App. 695. 

Ill.—Darner v. Colby. 31 N.E.2d 950, 
375 Ill. 558, mandate conformed to 
35 N.E.2d 952, 311 Ill.App. 352. 
Iowa.—Lembke v. Fritz, 272 N.W. 
300, 223 Iowa 261 

La.—^Rogers v. Silver Fleet System 
of Memphis, App., ISO So. 445. 
Mo.—Corder v. Morgan Roofing Co., 
166 S.W.2d 455, 350 Mo. 382. 

N.Y.—La Duke v. International Pa¬ 
per Co., 17 N.T.S.2d 608, 258 App. 
Div. 375. 

Va.—Texas Co. v. Zeigler, 14 S.E.2d 
704, 177 Va. 557. 

Wash.—Carmin v. Port of Seattle, 
116 P.2d 338, 10 Wash.2d 139. 

42 C.J. p 1129 note 6 [b]. 

57. Cal.—Batt v. San Diego Sun 
Pub. Co., 69 P.2d 216, 21 Cal.App. 
2d 429. 

Miss.—Crosby Lumber & Manufac¬ 
turing Co. V. Durham, 179 So. 285, 
181 Miss. 559, suggestion of error 
overruled 179 So. 854, 181 Miss. 
559. 


AgfreemeiLi construed 
Mo.—Bass V. Kansas City Journal 
Post Oo., 148 S.W.2d 548, 347 Mo. 
681. 

Occasional departure from terms 
was held not to change contract for 
independent service into contract of 
hire.—Great Atlantic & Pacific Tea 
Co. V. Donaldson, 156 So. 859, 26 Ala. 
App. 179, certiorari denied 156 So. 
865, 229 Ala. 276. 

58. Pa.—La Posta v. Himmer, 55 
A.2d 751, 358 Pa. 69. 

S.D.—Baer v. Armour & Co., 258 N. 

W. 135, 63 S.D. 290 
Tex.—Layton v. Waltermire, Civ. 

App., 197 S.W.2d 858. 

Directing place to load or unload 
Ky.—Johnson v. Byrne & Speed Coal 
Corporation, 111 S.W.2d 671, 271 
Ky 216—Berry v. Irwin, 295 S.W. 
1020, 220 Ky. 708. 

Sanitary precautions 
Mo.—Dorset! v. Pevely Dairy Co., 
App., 124 SW.2d 624. 

Duty to carry insurance 

(1) The fact that a contract for 
transportation services requires the 
trucker to carry insurance has been 
held not to change the relationship 
to that of master and servant. 

Mo.—Ross V. St. Louis Dairy Co., 98 

S.W,2d 717, 339 Mo. 982. 

Okl.—Sawin v. Nease, 97 P.2d 27, 186 
Okl. 195. 

(2) The fact, however, that con¬ 
tract between a company and a 
truck owner provided for insurance 
coverage for the company’s liability 
was some evidence that the company 
considered the truck owner an em¬ 
ployee and not an independent con¬ 
tractor.—Sanford v. Goodridge, 13 N. 
W.2d 40, 234 Iowa 1036. 

Time and place for transportation 
The fact that contractee in con¬ 
tract with owner of truck for trans¬ 
portation of contractee's goods re¬ 
served right to designate times and 
points between which transportation 
was to he furnished did not create 
the relationship of master and serv¬ 
ant.—Sawin v. Nease, 97 P.2d 27, 186 
Okl. 195. 


Instructions to observe traffic laws 
The fact that instructions are giv¬ 
en to a contractor to obey traffic 
laws does not change his status as 
an independent contractor.—Dave 
Lehr, Inc., v. Brown, 91 S.W.2d 693, 
127 Tex. 236. 

Designation of working hours and 
days 

Iowa.—Page v. Koss Const. Co., 245 
N.W. 208. 215 Iowa 1388. 

59. Conn.—Tierney v. Correia, 180 
A. 282, 120 Conn. 140. 

N.J.—Lacomhe v. Cudahy Packing 
Co., 137 A. 538, 103 N.J.Iaw 651. 
Pa—Di Gregorio v. Berg, 59 A.2d 
80, 359 Pa. 376—Blakey v. Capanna, 
36 A.2d 789, 349 Pa. 144. 

42 C J. p 1126 note 71. 

60, U.S.—H. E Wolfe Const. Co. v. 
Fersner, C.C.A.S.C., 58 F.2d 27— 
American Fidelity & Cas. Co. of 
Richmond, Va, v. Zurich General 
Acc. & Liability Ins. Co., D.C.S.C., 
70 F.Supp. 613. 

Conn.—Tierney v. Correia, 180 A. 282, 
120 Conn. 140. 

D.C.—Balinovic v. Evening Star 
Newspaper Co., 113 F.2d 505, 72 
App.D C. 176, certiorari denied 61 
set. 42, 311 U.S. 675, 85 L.Ed. 434. 
Kan.—Richmond v. Clinton, 58 P.2d 
1116, 144 Kan. 328. 

Ky.—Bowen v. Gradison Const. Co., 
32 S.W.2d 1014, 236 Ky. 270. 

La.—Hutto V. Arbour, App., 4 So.2d 
84. 

Me.—^Beaulieu v. Tremblay, 153 A. 
353, 130 Me. 51. 

Mich.—Brinker v. Koenig Coal & 
Supply Co., 20 N.W.2d 301, 312 
Mich. 534. 

Minn.—Antonelly v. Adam, 221 N.W. 

716, 175 Minn. 438. 

N.Y.—Irwin v. Klein, 276 N.Y S. 41, 
243 App.Div. 23. 

Ohio.—Sack v. A. R. Nunn & Son, 
194 N.E. 1, 129 Ohio St. 128. 

Pa.—Mitchell v. Marinelli, 62 A.2d 
203, 356 Pa. 517—Grasberger v. 
Liebert & Obert, 6 A.2d 925. 335 
Pa. 491, 122 A.L.R. 1201—Lang v. 
Hanlon, 153 A. 143, 302 Pa. 173. 
Tex.—Steele v. Wells, Civ.App., 134 
S.W.2d 377, error refused. 

42 C.J. p 1126 note 72. 
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servant must be determined from the lending agree¬ 
ment construed in the light of attending circum- 
stances.61 The fact that the hirer has the authori¬ 
ty to direct the driver when and where to come with 
the vehicle, where to go, and where to stop does 
not in itself constitute such control as to impose lia¬ 
bility on the hirer for the negligent acts of the 
driver nor do the instructions from time to time 
with respect to the work which is to be done.63 
Where the hirer of the vehicle induces the driver 
furnished by the owner to part with its control to 
a third person in violation of the terms of the bail¬ 
ment, the hirer is responsible for the negligence of 
such person.64 

Right to discharge. The mere fact that one to 
whom motor vehicles and drivers are furnished by 
the owner under a contract for the performance of 
particular work reserves the right to discharge any 
particular driver from the work does not make the 
drivers of the trucks so furnished the servants of 
the hirer.65 

Before delivery of vehicle. The borrower is not 
liable for injuries caused by the lender’s driver be¬ 
fore the motor vehicle is delivered to the borrow- 
er.6® 

Work not included in agreement. Although the 
driver may remain the servant of the owner while 
he is driving the vehicle in accordance with the 
agreement under which it was hired, if the hirer 
engages him to do work not included in the agree¬ 


ment, the hirer is liable for his negligence while so 
engaged.®^ 

c. Driver Furnished by Hirer or Borrower of 

Vehicle 

Where the owner of a motor vehicle rents or lends it 
to another who hires a driver and gives him instructions, 
the hirer or borrower is liable as master for the driver's 
negligence in operating the vehicle. 

Where the owner of a motor vehicle rents or 
lends it to another who hires a driver and gives 
him his instructions, the hirer or borrower is liable 
as master for the driver’s negligence in operating 
the vehicle.®® So, where a vehicle is borrowed and 
the borrowers procure the owner’s driver to drive it 
for them on the particular occasion subject to their 
direction and control, they are liable for his negli¬ 
gence.®^ The hirer of a motor vehicle and driver 
who sublets them to another, and surrenders con¬ 
trol, is not liable for the negligence of the driver^® 
even though the original contract of hiring provided 
that the driver should be the hirer’s employee.*^^ 

d. Driver Fumislied to Owner of Vehicle 

Where a driver furnished or lent to the owner of a 
motor vehicle remains under the control of the original 
employer, the original employer is liable for the driver's 
negligence in the operation of the motor vehicle. 

Where a driver furnished or lent to the owner 
of a motor vehicle remains under the control of the 


City employee controlled by sheriff 

NY.—Enetrom v. City of New York, 
17 N.Y.S.2d 964, 258 App.Div. 672. 
reargument denied 19 N.Y.S.2d 
1022, 259 App.Div. 832, appeal de¬ 
nied. 

61. Tex.—Krausse v. Decker, Civ. 
App., 57 S.W.2d 1124, error dis¬ 
missed, affirmed 94 S.W.2d 1263. 
Control 

Where truck and driver are hired 
from owner of truck for use in work 
undertaken by hirer, who is in 
charge of work and directs how work 
shall be carried on, whether driver 
is subject to direction and control 
of owner or hirer is ordinarily to be 
determined from all circumstances.— 
Tierney v. Correia, 180 A. 282, 120 
Conn. 140. 

Where trip lease agreement cov¬ 
ering truck gave lessee direction and 
control of truck with full responsi¬ 
bility to the public shippers and 
consignees for its operation and re- 
Qiuired that truck display indicia 
showing that it was operated by les¬ 
see, and compensation paid lessor 
covered services of driver, the truck 
driver was lessee's employee, as re¬ 
gards liability to one injured by 

60 C.J.S.—73 


driver’s negligence, although agree¬ 
ment provided that driver should be 
kept on lessor's pay roll.—Wood v. 
Miller, 39 .S.E.2d 608, 226 NC. 567. 

62. Kan.—^Redfield v. Chelsea Coal 
Co., 16 P.2d 475, 136 Kan. 588. 

42 C.J. p 1127 note 74. 

63. N.Y.—Cattini v. American H. 
Express Co., 196 N.Y.S. 10, 202 
App.Div. 336, affirmed 138 N.E. 456, 
234 N.Y. 585. 

64. Pa.—^Wollaston v. Park, 47 Pa. 
Super. 90. 

42 C.J. P 1127 note 76. 

65. U.S.—Yelloway, Inc., v. Hawk¬ 
ins, CC.AMO.. 38 P.2d 731. 

N.Y.—Cattini v. American R. Express 
Co., 196 N.Y.S. 10, 203 App.Div. 
336, affirmed 138 N.E. 456, 234 N. 
Y. 585. 

66. Ill.—Griffin v. Hertz Drivurself 
Stations, 33 N.E.2d 635, 309 Ill. 
App. 580. 

67. Ill.—Creek v. Naylor, 33 N.E.2d 
740, 309 Ill.App. 601. 

68. N. J.—Gluck V. Castles Ice Cream 
Co., 140 A. 419, 104 N.J.Law 397. 

N.Y.—Diamond v. Sternberg Motor 
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Truck Co., 149 N.Y.S. 1000, 87 

Misc. 305. 

Fart.tizne employee of owner 

Where customer of company which 
rented trucks to be driven by cus¬ 
tomers themselves requested a driv¬ 
er for truck he rented and was in¬ 
formed that company did not furnish 
drivers, but it was suggested that 
schoolboy, who worked part time for 
company, but w-ho was not then 
working, might be secured, and cus¬ 
tomer asked boy to drive, and boy, 
after consulting his mother, accepted 
employment, boy was not a “loaned 
servant” of company, but was cus¬ 
tomer’s employee, for whose negli¬ 
gent operation of truck customer 
was liable.—^Pickering v. Hanson, 183 
P.2d 487, 28 Wash.2d 603. 

69. Me.—^Pease v. Gardner, 93 A. 
550, 113 Me. 264. 

42 C.J. p 1127 note 79. 

70. Tex.—Hilgenberg v. Elam, 198 
S.W.2d 94, 145 Tex. 437. 

71. U.S.—^Rumberger v. Welsh, C. 
C.ANY..* 131 F.2d 384, certiorari 
denied 63 S.Ct. 1316. 319 U.S. 759, 
87 L.Ed. 1711, rehearing denied 61 
S.Ct. 28, 320 U.S. 810, 88 L.Ed. 489. 
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original employer, the original employer is liable 
for injuries caused by the negligence of the driver 
in the operation of the motor vehicle.'^2 So, where 
the owner of an automobile contracts with another 
who agrees to furnish a driver and operate the car 
for a stipulated compensation, the driver is the 
servant of such other and the latter is liable for 
injuries to third persons due to the driver’s negli¬ 
gence, although the owner directs him where to 
go.'^4 Where a dealer was requested by an owner 
to sell his automobile, and he later sent another to 
drive him to a prospective buyer, if he thereby del¬ 
egated the duty of exhibiting the car to the driver, 
where such delegation was ratified, he was liable 
for the driver’s negligence only if he failed to ex¬ 
ercise due care in selecting him, and his liability was 
to the owner, who was liable to third persons.'^S 


e. Driver Employed by Servant 

As a general rule, an employer is not liable for negll- 
gence in the operation of a motor vehicie by a person 
hired or requested to operate it by an employee not ex¬ 
pressly or impliedly authorized to hire or request such 
operation on behaif of the empioyer unless the act of 
employment has been ratified by him. 

As a general rule, an employer is not liable for 
negligence in the operation of a motor vehicle by 
a person hired or requested to operate it by an em¬ 
ployee not expressly or impliedly authorized to hire 
or request such operation on behalf of the employ¬ 
er*^® unless the act of employment has been ratified 
by him.'^'^ The employer may be liable if the em¬ 
ployee has such express or implied authority,*^8 as 
where an emergency for the employment exists, 
and it has been held that an employer may be liable 
where the employee acting for his employer in the 


72. Me.—Frenyea v, Maine Steel 
Products Co., 170 A. 515, 132 Me. 
271. 

Driver furnished by seller to buyer 
of vehicle see infra § 454. 

Mecliiuuic to install eauipment 

Manufacturer of road machinery 
sending its mechanic to install equip¬ 
ment on snowplows for state high¬ 
way department did not, by permit¬ 
ting department to direct mechanic 
as to where and when equipment 
was to be installed, surrender com¬ 
mand so as to relieve itself from 
liability for mechanic’s negligence in 
operation of state highway depart¬ 
ment truck while engaged in such 
work.—Frenyea v. Maine Steel Prod¬ 
ucts Co, supra. 

73. N'.T.—^Baker v. Allen, etc. Auto 
Renting Co., 131 N.E. 651, 231 N. 
Y. 8. 

42 C.J. p 1127 note 82. 

74. N'.T.—Baker v. Allen, etc.. Auto 
Renting Co., supra. 

75. Conn.—^Brown v. Wright, 123 A. 
7. 100 Conn. 193. 

76. Miss.—Parker v. Film Transit 
Co., 13 So.2d 159, 194 Miss. 542. 

Ohio.—Burris v. Hobart Mfg. Co., 22 
N.E.2d 923, 61 Ohio App. 517. 

Or.—Clark v. Shea, 279 P. 539, 130 
Or. 195. 

Tex.—Hall v. O. C. Whitaker Co., 
185 S.W.2d 720, 143 Tex. 397. 
Utah.—Jones v. Mutual Creamery 
Co., 17 P.2d 256, 81 Utah 223, 85 
A.L.R. 908. 

42 C,J. p 1127 note 80. 

Liability of owner for acts of person 
permitted by servant to drive own¬ 
er's vehicle see supra § 436 b. 
Direction by automo-bile salesman 
The act of an automobile sales¬ 
man, in directing a third person to 
drive the salesman’s own automo¬ 
bile back to the place of business of 


the employer of the salesman while 
the salesman drove back a used auto¬ 
mobile he had taken in on a sale of 
a new one, was not an act in the 
course of employment so as to render 
salesman’s employer liable under 
master and servant rule to one in¬ 
jured in a collision with salesman’s 
automobile while it was being driv¬ 
en back by such third person.— 
Schreiber v. Universal Car Co., 20 N. 
E.2d 544, 60 Ohio App. 263. 
Employee’s wife 

An employer would not be liable 
for injuries sustained by third per¬ 
sons when the automobile in which 
they were riding collided with auto¬ 
mobile belonging to alleged servant 
and being driven by wife of alleged 
servant, notwithstanding wife was 
solicitiing business while servant was 
ill, where employer did not author¬ 
ize wife to solicit business and the 
wife was not driving the automobile 
in the servant’s presence at the time 
of the collision.—^Wilson v. Davison, 
122 S.W.2d 539, 197 Ark. 99. 
Volunteer 

Guest of foreman of oil company, 
who moved foreman’s double-parked 
automobile to permit another car to 
leave curb was not company’s em¬ 
ployee, so as to make company lia¬ 
ble for his negligence, but acted 
merely as friend of foreman or vol¬ 
unteer.—^Newman v. Steuernagel, 22 
P.2d 780, 132 CaLApp. 417. 

77. Ga.—^White v. Levi, 73 SB. 376, 

137 Ga. 269. 

Freseuce of superior employee 

Where one appointed by district 
sales agent of manufacturing com¬ 
pany could lawfully and practicably 
perform his duties as a salesman, 
and there was no usage or custom 
allowing him to appoint subagents, 
the fact that district sales agent, 
with authority to appoint salesmen, 
was present and acquiesced in sales¬ 
man’s appointment of a subagent, 
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did not constitute a hiring of that 
subagent for the manufacturing com¬ 
pany, so as to render it liable for in¬ 
juries sustained by a truck driver in 
a collision with an automobile driv¬ 
en by the subagent.—Burris v. Ho¬ 
bart Mfg. Co., 22 N.E.2d 923, 61 Ohio 
App. 517. 

78. Ark-—Tchula Co-op. Store v 
Quattlebaum, 4 S.W.2d 919, 176 
Ark. 780. 

La.—^Monetti v. Standard Oil Co., 
App., 195 So. 89. 

Convict driving city employee’s au¬ 
tomobile 

City was held liable for negligent 
operation of city employee's auto¬ 
mobile by convict under employee's 
direction, where automobile was used 
by city employee on city’s business 
at city's expense.—Wolfe v. City of 
Miami, 134 .So. 539, 103 Fla. '774, re¬ 
heard 137 So. 892, 103 Fla. 774. 
Permission to prospective buyer of 
automobile 

Salesman required by dealer to 
own automobile was held impliedly 
empowered to allow prospective buy¬ 
er to drive such automobile for dem¬ 
onstration purposes, and where 
salesman, following practice to which 
dealer had made no objection, per¬ 
mitted prospective buyer to drive 
salesman’s automobile for demon¬ 
stration purposes, with salesman as 
passenger, buyer was held subagent 
for whose negligence dealer and its 
insurer were liable to guests in 
other automobile involved in colli¬ 
sion.—Smith V. Howard Crumley 
& Co., La.App., 171 So. 188. 

79. No emergency shown 

Cal.—^Newman v. Steuernagel, 22 P. 

2d 780, 132 CaLApp. 417. 

Mich.—Marschall v. Glaeser, 278 N. 
W. 763, 284 Mich. 56, reheard 282 
N.W. 832, 284 Mich. 56. 

Tex.—Hall v. O. C. Whitaker Co., 185 
S.W.2d 720, 143 Tex. 397. 
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course of his employment permits another to drive 
the car in his presence and at his direction.80 

Liability of the master for damages caused by a 
servant in driving his own car under permission 
granted by a superior servant is considered infra § 
453. 

Liability of servant. Where an employee acts 
within the scope of his employment in procuring’ 
another to dri’ve his employer's motor "vehicle, the 
driver becomes the ag’ent of the employer and not 
of the^ employee, and the employee is not liable for 
the driver's negligence.^i 

f. Salesmen or Soliciting Agents Driving Motor 
Vehicles 

Generally, the liability of a person for his salesman's 
or soliciting agent's negligent operation of a motor ve¬ 
hicle owned by the operator or a third person depends 
on the existence of the relationship of master and servant 
at the time of the injury in respect of the transaction 
out of which the injury arose. 

Generally, in accordance with the rule as to the 
necessity of the existence of the relationship of 
master and servant for the imposition of liability 
under the doctrine of respondeat superior on one 


not owning or operating the motor vehicle, as con¬ 
sidered supra subdivision a of this section, the lia¬ 
bility of a person for his salesman's or soliciting 
agent's negligent operation of a motor vehicle 
owned by the operator or a third person depends 
on the existence of the relationship of master and 
servant at the time of the inj’ury in respect of the 
transaction out of which the injury arose,and, 
where the relationship of master and servant or 
principal and agent does not exist at the time of 
the accident, the employer is no: Iiable.^3 Whether 
the salesman or soliciting agent is a servant de¬ 
pends largely on the facts and circumstances,84 the 
question always being concerned with the matter of 
control over the movements of the salesman or 
agent,85 and no single factor, such as the method of 
paying the salesman's or soliciting agent's compen- 
sation,86 the power to change his plans,S7 the right 
to discharge him or to terminate the contract at 
any time,88 a requirement that the salesman or 
agent devote all his working time to business,8^ the 
duty of the salesman to furnish indemnity for 
claims which may arise from his conduct of the 
business,^® the fact that he furnishes his own trans- 


80. Ill.—Flood V. Bitzer, 40 ]Sr.E.2d 
557, 313 I11.APP. 359. 

Mich.—Irwin v, Williamson Candy 
Co., 255 N.W. 400, 268 Mich. 100. 
Driver’s acts as acts of servant 
Acts of one permitted by servant 
to operate automobile in servant’s 
presence are acts of servant, with 
respect to master’s liability for au¬ 
tomobile collision.—^Marchand v. 
Russell, 241 N.W. 209, 267 Mich. 96. 
Automobile driven by employee’s 
wife 

A salesman, riding in his automo¬ 
bile, being driven by his wife with 
his knowledge and consent, on busi¬ 
ness trip for his employer, at time 
of collision with another automobile, 
was principal in operation of auto¬ 
mobile in furtherance of employer’s 
business at such time.—Gulftex Liq¬ 
uor Corporation v. Blake, Tex.Civ. 
App., 106 S.W.2d 1060. 

Acts not in presence of employee 
Where the foreman was inside a 
building, the employer was held not 
liable for negligence of foreman’s 
guest in moving foreman’s double- 
parked automobile to permit another 
car to leave curb under general rule 
that master is liable for act of 
stranger assisting employee in 
course of employment when stranger 
acts at solicitation and in presence 
of employee.—Newman v. Steuer- 
nagel, 22 P.2d 780, 132 Cal.App. 417. 

81. Ala.—First Nat. Bank v. Sand¬ 
ers, 143 So. 578, 225 Ala. 417. 

82. Mo.—Douglas v. National Life 
& Accident Ins. Co. of Nashville, 


I Tenn., 155 SW.2d 267, 236 Mo. 
App. 467. 

N.J.—^Auer v. Sinclair Refining Co., 
137 A. 555, 103 N.J.Law 372, 54 

A. L.R. 623. 

83. Ala.—Greenwald v. Russell, 172 
So. 895, 233 Ala. 502. 

Cal.—Cragun v. Krossoff, 114 R2d 
431, 45 Cal.App2d 480 
Kan.—^McCraner v. Nunn, 284 P. 603, 
129 Kan. 802, followed in 284 P. 
605, 1-29 Kan. 708. 

Md.—Henkelmann v. Metropolitan 
Life Ins. Co„ 26 A.2d 418, ISO Md. 
591. 

Neb.—^Neece v. Lee, 262 N.W. 1, 129 
Neb. 561. 

N.D.—^Ignatowitch v. McLaughlin, 
262 N.W. 352, 66 N.D. 132. 

84. Utah-—^Chatelain v. Thackeray, 
100 P.2d 191, 98 Utah 525. 

Contract of employment 

In determining liability of com¬ 
pany for injuries sustained by third 
person In automobile accident alleg¬ 
edly resulting from negligence of 
company's salesman, whether the 
salesman was servant of the com¬ 
pany or was an independent contrac¬ 
tor was determinable by the contract 
of employment.—Griffith v. Electro¬ 
lux Corporation, 11 S.E.2d 644, 176 
Va. 378. 

85. Mo.—^Reiling v. Missouri Ins. 
Co., 153 S.W.2d 79, 236 Mo.App. 
164. 

86. Mass.—Wescott v. Young, 175 N. 

B. 153, 275 Mass. 82. 

Commissions 

The fact that salesman’s or solicit¬ 
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ing agent’s compensation was based 
on commissions did not of itself con¬ 
stitute him an independent contrac¬ 
tor for the company. 

Cal.—Phillips v. Larrabee, 90 P.2d 
820, 32 Cal.App.2d 720. 

N.J.—^Brown v. Kremer, 11 A.2d 248. 
124 N.J.Law 242. 

Utah.—Chatelain v. Thackeray, 100 
P.2d 191, 98 Utah 525. 

Salary and commission 
Even though a salesman receives 
a salary in addition to a commission 
he may be an independent contractor. 
Nettleship v. Shipman, 296 P. 1056, 
161 Wash. 292. 

87. Mo.—^Reiling v. Missouri Ins. 
Co., 153 S.W.2d 79, 236 Mo.App. 164. 

88. Ill.—Hempstead v. Toledo Scale 
Co., 270 Ill.App. 299. 

Kan.—^Houdek v. Gloyd, 107 P.2d 
751, 152 Kan. 789. 

Mo.—Reiling v. Missouri Ins. Co., 
153 S.W.2d 79, 236 Mo.App. 164. 
Tenn.—^American Nat. Ins. Co. v. 
Poole, 148 S.W.2d 14, 24 Tenn.App. 
596. 

Va.—Griffith v. Electrolux Corpora¬ 
tion, 11 SE.2d 644. 176 Va. 378. 
Persuasive but not controlling 
Tenn.—Howell v. Shepherd, App., 196 
S.W.2d 849. 

89. Mo.—^Vert v. Metropolitan Life 
Ins. Co., 117 S.W.2d 252, 342 Mo. 
629, 116 A.LR. 1381. 

90. Va.—Griffith v. Electrolux Cor¬ 
poration, 11 S.E.2d 644, 176 Va. 
378. 
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portation®! or uses his own automobile ,^2 the fact 
that he is working within his territory when the 
accident occurs, ^3 qj- the fact that he also acts for 
others, is controlling. 

In accordance with the general rules pertaining 
to the essentials and tests of the relationship of 
master and servant or of independent contractor, 
such as control, power of supervision, etc., as con¬ 
sidered in Master and Servant §§ 2-3(9), under 
particular facts and circumstances a salesman or 
soliciting agent has been held to be an employee or 
servant,25 or he has been held not to be an employee 
or servant ,2 6 and to be an independent contractor. 7 
A salesman who works entirely on a commission 


basis, the employer reserving only general control 
over him, as, for example, with respect to the ter¬ 
ritory and the price at which he may sell, he being 
otherwise in control of the methods and means 
which he will employ to do his work, as a general 
rule, is held to be an independent contractor,28 but 
even though the salesman works entirely on a com¬ 
mission basis, if a power of supervision or control 
is retained by the company, the salesman may be 
held to be a servant or employee of the company.99 
One employed to go about a city and solicit orders 
for a salary and a commission on sales has been 
held not to be -an independent contractor with re¬ 
spect to liability for his negligence.^ 


91 . Cal.—May y. Farrell, 271 P. 789, 
94 Cal.App. 703. 

92. N.J.—Brown v. Kremer,* 11 A.2d 
248, 124 N.J.Law 242. 

Utah.—Chatelain v. Thackeray, 100 
P.2d 191. 98 Utah 525. 

93. Mo.—Reiling v. Missouri Ins. 
Co., 153 S.W.2d 79, 236 Mo App. 
164. 

94. Cal.—^Hiner v. Olson, 72 P.2d 
890, 23 Cal.App 2d 227, rehearing- 
denied 73 P.2d 945, 23 Cal App 2d 
227. 

95; Cal.—^Richards v. Metropolitan 
Life Ins. Co.. 120 P.2d 650, 19 Cal. 
2d 236—^Weinberg v, Clark, 8 P.2d 
164, 120 Cal App. 362—Dillon v. 
Prudential Ins. Co. of America, 242 
P. 736, 75 Cal.App. 266. 

Mich.—Marchand v, Russell, 241 N. 

W. 209, 257 Mich. 96 
Neb.—Peterson v. Brinn & Jensen 
Co, 280 N.W. 171, 134 Neh. 909. 
N.J.—^Auer v. Sinclair Refining Co., 
137 A. 555, 103 N J Law 372, 54 A. 
L.R. 623. 

N.T.—Burdo v. Metropolitan Life 
Ins. Co, 4 N.T.S.2d 819, 254 App. 
Div, 26, affirmed IS N.E.2d 42, 279 
N.Y. 648. 

Tex.—Schroeder v. Rainboldt, 97 S. 
W.2d 079, 128 Tex. 269—Fidelity 
Union Life Ins. Co. v. McGinnis, 
Civ.App., 62 S.W.2d 186. 

Utah.—Chatelain v. Thackeray, 100 
P.2d 191, 98 Utah 525. 

96. U.S.—^Hofliman v. Lamb Knit 
Goods Co, D.G.Mich., 37 P.Supp. 
188 . 

Ala.—Taylor v. General Refrigera- 
tio-n Sales Co., 165 So. 572, 231 Ala. 
469—General Refrigeration Sales 
Co. V. Taylor, 158 So. 314, 229 Ala. 
479. 

D.C.—Rabenovets v. Crossland, 137 
F.2d 675. 78 U.S.App D.C. 54, 

Ill.—Meece v. Holland Furnace Co., 
269 Ill.App. 164. 

Mo.—^Becker v. Donahue, App., 168 S. 
W.2d 960. 

N.Y.—Fritz v. Krasne, 291 N.Y.S. 
10, 161 Misc. 442, affirmed 288 N Y. 
S. 1092, 248 App.Div. 573, affirmed 
8 N.E.2d 330, 273 N.Y. 649. 


97. Ark.—Wilson v. Davison, 122 S. 

W.2d 539, 197 Ark. 99. 

Ga.—^Whitehall Chevrolet Co. v. An¬ 
derson, 186 S.E. 135, 53 Ga.App. 
406. 

Kan.—Houdek v. Gloyd, 107 P.2d 751, 
152 Kan. 789. 

Ky.—Grocers Biscuit Co. v. Hinton, 

95 S.W.2d 571, 234 Ky. 739. 

Md.—Henkelmann v. Metropolitan 
Life Ins. Co., 26 A.2d 418, 180 Md. 
591. 

N.Y.—Haykl v. Drees. 286 N.Y.S. 38. 
247 App Div. 90, motion granted 
Witaszek v. Drees, 4 N.E.2d 745, 
272 N.Y. 576 and Haykl v. Drees, 
4 NE,2d 745. 272 N.Y 577—Baum- 
er v. Gottlieb, 291 N.Y.S 1C, 160 
Misc. 924—^Fritz v. Krasne, 291 N. 
Y.S. 10, 161 Misc. 442, affirmed 2SS 
N.Y.S. 1092, 248 App Div. 573, af¬ 
firmed 8 N.E.2d 330, 273 N.Y. 649 
Okl.—^Atlas Life Ins. Co, of Tulsa v. 

Foraker, 165 P.2d 323, 196 Okl. 389. 
Tenn.—^American Nat. Ins. Co. v. 
Poole, 148 S.W.2d 14, 24 Tenn.App. 
596. 

Tex.—^American Nat. Ins, Co. v. Den- 
ke, 95 SW.2d 370, 128 Tex. 229, 
107 A.L.R. 409—^American Nat. 
Ins. Co. V. Shepherd, 95 S.W.2d 
370, 128 Tex. 229, 107 A.L.R. 409. 
Wash.—^White v. J. R. Watkins Co,, 

96 P.2d 456, 1 Wash.2d 466—Mit¬ 
chell Y. Maytag-Pacific-Intermoun- 
tain Co., 51 P.2d 393, 184 Wash 342 
—^Nettleship v. Shipman, 296 P. 
1056, 161 Wash. 292. 

Wis—Kassela v. Hoseth, 258 N.W. 
340, 217 Wis. 115. 

Automobile salesman, held to be in¬ 
dependent contractor, 

Ga.—Whitehall Chevrolet Co. v. An¬ 
derson. 186 S.E. 135, 53 Ga.App. 
406. 

Iowa.—McDonald v.'Dodge, 1 N.W.2d 
280, 231 Iowa 325. 

Kan.—McCraner v, Nunn, 284 P. 603, 
129 Kan. 802, followed in 284 P. 
605, 129 Kan. 708 

Ohio.—Plost v. Avondale Motor Car 
Co., 8 N.E.2d 441, 55 Ohio App. 22. 
42 C.J. p 1130 note 7 [a]. 

9'8. U.S.—Corpus Juris cited In. 
Hoffman v. Lamb Knit Goods Co., 
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D C Mich., 37 P.Supp. 188, 190— 
Rankin v. Royal Mfg Co., D.C.Pa., 
25 PSupp. 548. 

Cal.—^Puller v. Lindenbaum, 84 P.2d 
155, 29 Cal.App.2d 227. 

Ga.—iCorpus Juris cited in Whitehall 
Chevrolet Co. v. Anderson, 186 S.E. 
135, 137, 53 Ga.App. 406. 

Ill.—Hempstead v. Toledo Scale Co, 
270 Ill.App. 299. 

Ky.—Leachman v. Belknap Hardware 
& Mfg. Co., 84 S.W.2d 46, 260 Ky. 
123. 

Md.—^Washington News Co. v. Satti. 

182 A. 286, 169 Md. 489. 

Mich.—Holloway v. Nassar, 267 N.W. 

619, 276 Mich. 212. 

Mo.—Mattan v. Hoover Co., 166 S.W. 
2d 657, 350 Mo. 506—Manus v. Kan¬ 
sas City Distributing Corporation, 
74 S.W.2d 606, 228 Mo.App. 905. 
Mont.—Harrington v. H. D. Lee Mer¬ 
cantile Co., 33 P.2d 553, 97 Mont. 
40. 

N.Y.—Malloy v. Scott, 291 N.Y.S. 14. 
248 App Div. 882, affirmed 11 N.E. 
2d 313, 27>5 N.Y. 496. 

N.D.—Ignatowitch v. McLaughlin, 
262 N.W. 352, 66 N.D. 132. 

Okl.—Modern Motors v. Elkins, 113 
P.2d 969, 189 Okl. 134. 

Tenn.—Howell v. Shepherd, App., 196 
S.W.2d 849—^Corpus Juris cited in 
Pledges V. West, 8 Tenn.App. 307, 
309. 

Tex—Morgan v. Olmsted-Kirk Co., 
Civ.App., 97 S.W.2d 260, error dis¬ 
missed. 

Va.—Griffith v. Electrolux Corpora¬ 
tion, 11 SE.2d 644, 176 Va. 378. 

42 C.J. p 1130 note 7. 

99. Cal—Phillips V- Larrabee, 90 P. 

2d 820, 33 CalApp.2d 720. 

Mo.—Cholet V. Phillips Petroleum 
Co., App., 71 S.W.2d 799. 

N.J.—Brown v. Kremer, 11 A.2d 248, 
124 N.J.Law 242. 

Tex.—Gulftex Liquor Corporation v. 
Blake. Civ.App., 106 SW.2d 1060— 
Woodward-Wanger Co. v. Nelson, 
Civ.App., 11 S.W.2d 371. 

1. Wash.—^Dishman v. Whitney, 209 
P. 12, 121 Wash. 157, 29 A.LR. 460. 
42 C.J. p 1130 note 8* 
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IiOTOR VERICLES 


Distinction between serv(mit and agent. In de¬ 
termining liability of an employer for the negli¬ 
gence of its salesman or soliciting agent in driving 
a motor vehicle, a distinction has been made be¬ 
tween the relationship of master and servant and 
principal -and agent, since under the latter relation¬ 
ship the principal is not liable for incidental acts 
of negligence in the performance of a duty to so¬ 
licit orders or to enter into contractual relation- 
ships.2 So an employer may be excused from lia¬ 
bility where the salesman or soliciting agent is held 
to be an agent rather than a servant,3 even though 
at the time of the accident he was engaged in the 
furtherance of the principal’s business.^ It has been 
held that an ordinary life insurance agent is not a 
servant of the insurance company with respect to 
liability of the company for damages resulting from 
negligence in the operation of a motor vehicle by 
the agent.5 


§ 452 

§ 452. -Scope of Employment or Author¬ 

ity 

In order to impose liability on the master, under 
the doctrine of respondeat superior, for the act of the 
servant in driving a motor vehicle belonging to some per¬ 
son other than the master, the act of the servant must 
have been within the scope and purpose of his employ¬ 
ment. 

As in other cases in which it is sought to impose 
liability on a master for the acts of his servant un¬ 
der the rule of respondeat superior, discussed in 
Master and Servant § 570, the act of the servant in 
driving a vehicle belonging to a person other than 
the master must, in order to impose liability on his 
master, have been within the scope and purpose of 
his employment.3 For example, a gara.ge keeper, a 
repairman, or other employer is not liable for the 
acts of an employee outside the scope of his em¬ 
ployment in driving a motor vehicle for the accom¬ 
modation of a customer,*^ but if the act of the em- 


2. Mo —Vert v. Metropolitan Life 
Ins. Co., 117 S.W2d 252, 342 Mo. 
629, 116 ALR. 13S1—Reilmg v. 
Missouri Ins. Co., 153 S.W.2d 79, 
236 Mo.App 164. 

Wyo.—Stockwell v. Morris, 22 P.2d 
189, 46 Wyo. 1. 

Agent distinguished from servant see 
Agency § 2 e. 

3. Ark.—Riggs v. Clay County Buri¬ 
al Ass’n, 120 S.W.2d 331, 196 Ark. 
8G2. 

Washing machine salesman 

Salesman selling washing ma¬ 
chines on commission and driving 
own automobile and paying own ex¬ 
penses has heen held to be an agent 
for whose negligence in causing au¬ 
tomobile collision company was not 
responsible.—Stockwell v. Morris, 22 
P.2d 189, 46 Wyo. 1. 

4. Mo.—Rolling v. Missouri Ins, Co., 
153 S.W.2d 79, 236 Mo.App. 164. 

5- Mo.—Vert v. Metropolitan Life 
Ins. Co, 117 S.W.2d 252, 342 Mo. 
629, 116 A.L.R. 1381. 

N.M.—Stambaugh v. Hayes, 103 P.2d 
640. 44 N.M. 443. 

Particular persons held agents 
Mo.—Railing v. Missouri Ins Co., 
153 S.W.2d 79, 236 Mo.App. 164. 
Tex.—American Nat. Ins. Co. v Den- 
ke, 95 S.W2d 370, 128 Tex. 229, 107 
A.L.R. 409—American Nat. Ins. Co. 
V. Shepherd, 95 S.W.2d 370, 128 
Tex. 229, 107 A.L.R. 409. 

6. Ill.—Griffin v. Hertz Drivurself 
Stations, 33 N.E.2d 635, 309 Ill.App. 
5S0. 

Ky.—Clark’s Ex'x v. Weir, 67 S.W. 

2d 962. 252 Ky. &60. 

La.—Hutto V. Arbour, App., 4 Sp.2d 
84. 

Mass.—Miguel v. Linden Motor Car 
Co.. 45 N.E.2d 259, 312 Mass. 433. 
Mich.—Rabaut v. Venable, 280 N.W. 
129, 2S5 Mich. 111. 


Miss.—Brand v. Tinnin, 200 So. 5SS, 
190 Miss. 412. 

N.T.—Garvey v- A- O. Feidelson, Inc., 
79 N.T.S.2d 197, 273 App.Div. 1018. 
Okl—Bascom v. Hodges, 87 P.2d 124, 
184 Okl. 355 

Or.—Crosby v. Braley & Graham, 134 
P.2d 110, 171 Or 72. 

Tex.—King v. City of San Angelo, 
Civ.App., 66 S.W.2d 418. 

42 C.J p 1128 note 88. 

Servant driving vehicle of: 

His own see infra § 453. 

Master see supra § 437. 

Status immaterial 
Where the driver of the motor ve¬ 
hicle at the time of the accident 
was acting on his own behalf and 
outside the scope of the duties which 
he was engaged to perform, it is im¬ 
material whether he is an employee 
or an independent contractor.—^Kirt- 
iand V. Interstate Motor Freight Sys¬ 
tem, 5 N.E.2d 707, 53 Ohio App 459. 

Acts within scope of emplosnnejit 

(1) Testing of automobile by ga¬ 
rage mechanic.—^Brooks v. Neer, 47 
F.2d 452, 46 Ariz. 144. 

(2) Act of truck driver in making 
trip to obtain repairs for truck.— 
Stephanelli v. Yuhas, 7 A.2d 124, 135 
Pa.Super. 573. 

(3) Other acts. 

La—Monetti v. Standard Oil Co.. 
App, 195 So. 89. 

Me.—Frenyea v. Maine Steel Prod¬ 
ucts Co., 170 A. 515, 133 Me. 271. 
N.T—^New York Cent. R. Co. v. City 
of New York, 222 N.Y.S. 757, 129 
Misc. 917. 

42 C.J. p 1128 note 88 Eb]. 

Acts not within scope of employ¬ 
ment 

(1) Act of automobile salesman in 
driving repossessed automobile for 
benefit of finance company.—White 
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V. Consumers Finance Service, 15 A. 
2d 142, 339 Pa. 417. 

(2) Taking, by truck driver, of 
acquaintance to bus terminal.—Mal- 
fatto V. Goldfiies, 43 A.2d 6S1, 133 
N.J.Law 199. 

(3) Act of real estate company's 
employee in making trip to another 
city to get his automobile.—Grissim 
V. Blumenthal & Co., 245 P. 768, 76 
Cal.App. 712. 

(4) Making, by servant or agent, 
of pleasure trip by automobile.— 
Keller v. White. 293 S.W. 1017, 173 
Ark. 885. 

(5) Other acts. 

Ala.—Louis Pizitz Dry Goods Co. v. 
Driesbach, 4 So,2d 180, 30 Ala.App. 
159, certiorari denied 4 So.2d 182, 
241 Ala. 668. 

HI.—Fogel V. 1324 North Clark St. 

Bldg, Corporation, 278 Ill.App. 286. 
La.—^Dudley v. Surles, App., 11 So. 
2d 70. 

Mass.—Ouellette v. Bethlehem-Hing- 
ham Shipyard, 73 N.E.2d 592, 321 
Mass. 390. 

N.C.—Eldridge v. Church Oil Co., 31 

S.E.2d 381, 224 N.C. 457. 

Okl.—Barall v. McDonald, 44 P.2d 
997, 172 Okl. 276, 

Or.—^Bunnell v. Parelius, 111 P.2d 88, 
166 Or. 174. 

42 C.J. p 1128 note 88 [c]. 

7- Mass.—Miguel v. Linden Motor 
Car Co., 45 N.E.2d 259, 312 Mass. 
433. 

N.J.—Muckin v. Hubhs, 26 A.2d 286, 
128 N.J.Law 395 

N.D.—Bodle v. Wenner, 266 N.W. 894, 
66 ND. 502. 

42 C.J. p 1128 notes 90, 91. 

Driving automobile to employee’s 
home 

Pa.—Chikowska v. Prado Garage, 37 
A.2d 533, 349 Pa. 508. 
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MOTOR VEHICLEa 
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ployee in driving the customer’s motor vehicle is 
within the scope of his duties -at the lime of the 
accident the employer may be liable.^ Whether the 
driver was acting within the scope of his employ¬ 
ment depends on the facts in the particular case.^ 
The fact that the employee during a deviation from 
his employment might travel the same route he usu¬ 
ally traveled in his employment will not of itself 
constitute a return to the employment so as to ren¬ 
der the employer liable for his negligence, ^0 but, on 
the other hand, the mere fact that the accident oc¬ 
curs where the employee is traveling outside the 
usual or normal route will not excuse the employer 
from liability if in fact the employee is on the busi¬ 
ness of his employer,and the master may be lia~ 
ble even though the servant is at the time disobey¬ 
ing instructions as to the route to be followed.^2 

Authorisation of use of motor vehicle. As a gen¬ 
eral rule, the master will not be held liable for the 
servant’s negligence in the operation of a motor ve¬ 
hicle where the use of the motor vehicle about the 
master’s business is not expressly or impliedly au¬ 
thorized by the master^S or where its use is ex¬ 
pressly prohibited but there is some authority 
holding that the master may be liable where the 
servant uses the automobile in disobedience of ex¬ 


press instructions by the master,and it has been 
held that liability may be imposed even though the 
master warns the servant against using the vehicle 
in the business, if he takes no adequate measures 
to prevent such use, and use of the vehicle is the 
only means by which the master’s business can be 
carried on.^® Where a motor vehicle, although not 
owned by the master, is repeatedly used in the mas¬ 
ter’s business with his knowledge, an implied as¬ 
sent and authority to use it in the business may 
arise, rendering the master liable for negligence in 
its operation in the business,but it has also been 
held that knowledge bydhe employer that the mo¬ 
tor vehicle is being used in his business is insuffi¬ 
cient to establish an implication that the use is au¬ 
thorized. 

Going to or from work. Where the master plac¬ 
es a motor vehicle used in the business at the dis¬ 
posal of a servant for the purpose of going to and 
from work, the master will be liable for damages 
arising from an accident caused by the negligence 
of the servant while the vehicle is so used.^® The 
master is not liable where the servant borrows a 
motor vehicle from a third person and drives it to 
or from the place of employment free of supervi¬ 
sion by the master and on his own time.^O 


S. Tenn.—Siegris Bakery Co. v. 

Smith. 36 SW,2d 80, 162 Tenn. 253. 
Oarage foreman 

It was not beyond scope of garage 
foreman’s employment to agree with 
customer to test automobile being re¬ 
paired by driving it over hills in vi¬ 
cinity of city so as not to make fore¬ 
man customei’s agent when accident 
occurred, garage owner, leaving fore¬ 
man in charge, having clothed him 
with apparent authority to make 
agreement.—Igo v. Alford, 69 S.W.2d 
317, 228 Mo.App. 457. 

9. Mont.—Meinecke v. Intermoun¬ 
tain Transp. Co., 55 P.2d 680, 101 
Mont. 315. 

10. Neb.—Sutton v. Inland Const. 
Co., 14 N.W.2d 387. 144 Neb 721. 

11. Mich.—Rabaut v. Venable, 280 
N.W. 129, 285 Mich 111. 

42 C.J. p 1128 note 88 [a]. 

12. Mich.—Rabaut v. Venable, su¬ 
pra. 

13. La.—Donovan v. Standard Oil 
Co. of Louisiana, App., 197 So. 320. 

Tenn.—^Howell v. Shepherd, App, 
196 S.‘W.2d 849. 

Authority of servant to use own mo¬ 
tor vehicle see infra § 453 b, 
Delivery boy 

La.—Dunn v. Campo, App., 179 So. 

102 . 

noteeseuger boy 

A messenger boy who is employed 
with express authority to deliver 


messages on bicycle, but who, un¬ 
known to the employer, uses a mo¬ 
tor vehicle, is acting outside the 
scope of his employment and the 
employer is not liable for damages 
caused by his negligent operation of 
the motor vehicle. 

Ala.—St. Louis-San Francisco Ry. 
Co. V. Robbins, 123 So. 12, 219 Ala, 
627. 

Iowa.—Hughes v. Western Union 
Telegraph Corporation, 236 N.W. 8, 
211 Iowa 1391. 

Ohio—Miller v. Western Union Tele¬ 
graph Co., 25 N.E.2d 466, C3 Ohio 
App. 125. 

Use in. violation of statute 

In action by pedestrian against 
company operating shipyard for in¬ 
juries sustained by pedestrian when 
struck by a fire truck, which was 
owned by the United Slates navy and 
which was used in company's fire 
department, pedestrian was not en¬ 
titled to recover on count charging 
that company allowed driver to op¬ 
erate truck in violation of statute, 
where driver, who was drunk, took 
the truck without permission.—Ouel¬ 
lette Y. Bethlehem-Hingham Ship¬ 
yard, 73 NE.2d 592, 321 Mass. 390. 
14, Ark.—^Western Union Telegraph 
Co. V. Hinson, 87 S.W.2d 66, 191 
Ark. 617. 

Ga—Dowell v. Cortez, 160 S.E. 698, 
44 Ga.App. 205. 

La.—^Kennedy v. Louisiana Stores 
Co , App., 186 So 860, 
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15. Colo.—Gibson v. Dupree, 144 P. 
1133, 26 Colo.App. 324. 

Use of patron’s car by garage em¬ 
ployee 

Where an accident occurs while an 
employee of a garage keeper is en¬ 
gaged in performing a duty of his 
employment, his employer may be 
liable notwithstanding he is using 
an automobile belonging to a patron 
of a garage against his employer’s 
express instruction.—Gibson v. Du¬ 
pree, 144 P. 1133, 26 Colo.App. 324. 

16. Md.—Great Atlantic & Pacific 
Tea Co. v. Noppenberger, 189 A. 
434, 171 Md. 378. 

17. Iowa.—Heintz v. Iowa Packing 
Co., 268 N.W 607, 222 Iowa 517. 

Tex.—^Dr. Pepper Bottling Co. v. 
Rainboldt, Civ.App., 40 S.W.2d 827, 
error dismissed. 

18. Pa.—Heinrich v. Pictorial Re¬ 
view, 192 A. 645, 326 Pa. 470. 

19. U.S.—Silemt Automatic Sales 
Corporation v. Stayton, C.C.A-Mo., 
45 P.2d 471—Hubbard v. Lock 
Joint Pipe Co., D.C.Mo., 70 P.Supp. 
689. 

Liability of owner of vehicle see su¬ 
pra § 437. 

20. Ohio.—Zarn v. Dominique, 177 
N.E 850, 39 Ohio App. 442. 

Okl—Bascom v. Hodges, 87 P.2d 
124, 184 Okl. 355. 

Liability for negligence of servant 
driving bis own vehicle to and 
from work see infra § 453. 
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5 453 


MOTOR TEHICLES 


§ 453. - Servant Driving His Own Vehi¬ 

cle 

a. In general 

b. Authority to use own motor vehicle 

c. Going to or from place of employment 

a. In G-eneral 

Where with the express or implied assent of the em¬ 
ployer, in the discharge of his duties an employee uses 
a vehicle which he owns, the employer will be liable 
for an injury occasioned by its negligent operation by 
the employee while acting within the scope of his em- 
pioyment. 


The mere fact that the employee uses his own 
motor vehicle does not relieve the employer from 
liability for the employee’s negligence in driving the 
vehicle,-^ and where, w'ith the express or implied 
assent of the emplo 3 ’er, an employee uses a vehicle 
which the employee owns in the discharge of his 
duties, the emplo\'er will be liable for an injury oc¬ 
casioned by its negligent operation by the employee 
while acting within the scope of his employment.^^ 
The employer is not liable where at the time of the 
injury the employee is not acting within the scope 
of his emplo3'ment,23 and a substantial detour or 


Trip to report inaWity to work 
D.G.—Postal Telegraph-Cable Co. v. 
Thomas, 83 P.2a 608, 65 App.D.C. 
351. 

21. U.S.—Ralston Purina Co. v. Ban- 
sau, C.CA.I11., 73 F.2d 430—Silent 
Automatic Sales Corporation v. 
Slayton, C.C.A.Mo., 45 F.2d 471. 

Cal.—Ryan v. Farrell, 280 P. 945, 208 
Cal. 200—Curcic v. Nelson Display 
Co., 64 P.2d 1153, 19 Cal.App 2d 46 
—Cook V. Sanger, 293 P. 794, 110 
Cal.App. 90. 

Fla.—^Western Union Telegraph Co. 

V. Michel, 163 So. 86, 120 Fla. 511. 
La.—Easley v. Roberts, App, 25 So. 
2d 245—Roy v. Houlihan, App., 182 
So. 333—Calamia v. Mayer, App., 
174 So. 668. 

Mo.—Margulis v. National Enamel¬ 
ing & Stamping Co., 23 S W.2d 
1049, 324 Mo. 420—Chiles v Met- 
ropolitari Life Ins Co, 91 SW.2d 
164, 230 Mo.App. 350—Schmitt v. 
American Press, App., 42 S W.2d 
969. 

N.J.—Kohl V. Albert Lifson & Sons, 
25 A.2d 925, 128 N J.Law 373, 140 

AL. R. 1146. 

Or —Knapp v. Standard Oil Co. of 
California, 68 P.2d 1052, 156 Or. 
564. 

Pa.—Gozdonovic v. Pleasant Hills 
Realty Co., 53 A.2d 73, 357 Pa. 23 
—Cusick V. Hutchison, 177 A. 749, 
318 Pa. 316—Loper v. P. G Pub¬ 
lishing Co., 169 A. 374, 312 Pa 580. 
S.C.—Stevens v. Moore, 46 S.B.2d 73, 
211 S.C. 498. 

Tenn.—National Life & Accident Ins. 
Co. V. Morrison, 162 S.W.2d 501, 
179 Tenn. 29—Pratt v. Duck, 191 S. 

W. 2d 562, 28 Tenn.App. 502—Na¬ 
tional Cash Register Co. v. Leach, 
3 Tenn.App. 411. 

Tex.—Kennedy v. American Nat. Ins. 
Co., 107 S.W.2d 364, 130 Tex. 155, 
112 A.LR. 916—Guitar v. Wheeler, 
Civ.App., 36 S.W.2d 325, error dis¬ 
missed. 

Va.—^Barber v. Textile Machine 

Works, 17 S.E2d 359, 178 Va. 435. 
Wash.—Rice v. Garl, 98 P.2d 301, 2 
Wash.2d 403—White v. J. R. Wat¬ 
kins Co., 96 P.2d 4i56, 1 Wash.2d 
466—Carlson v. P. F. Collier & 
Son Corporation, 67 F.2d 842, 190 
Wash. 301. 


Shifting responsibility 
An employer, in the furtherance of 
whose business it is of vital impor¬ 
tance that an automobile shall be 
used, cannot, by providing that the 
automobile shall be furnished by his 
agent or servant, shift responsibility 
from himself for an injury negligent¬ 
ly caused by the servant’s operation 
of the automobile.—'Sinclair v. Per- 
ma-Maid Co., 2-6 A.2d 924, 345 Pa. 
280. 

22. U.S.— Corpus Juris cited in P. F. 
Collier & Son Distributing Corpora¬ 
tion V. Drinkwater, C.C.A.N.C., '81 
F.2d 200, 202. 

Ala—Smith v. Brown-Service Ins. 

Co., 35 So.2d 490, 250 Ala 613. 

Cal.—Loper v. Morrison, 145 P 2d 1, 
23 Cal.2d 600—Curcic v. Nelson Dis¬ 
play Co., 64 P.2d 1153, 19 Cal.App 
2d 46. 

Fla—Wolfe v. City of Miami, 134 
So. 539, 103 Fla. 774, reheard 137 
iSo. 892, 103 Fla. 774. 

Ga.— Corpus Juris cited in Whitehall 
Chevrolet Co. v. Anderson, 18'6 'S.E. 
135. 136, '53 Ga-App. 406— Corpus 
Juris cited in Baker v. H E. Lowe 
Electric Co.. 170 S.E. 337, 338, 47 
Ga.App. 259— Corpus Juris cited in 
Mitchem v. Shearman, 165 S.E. 889, 
890, 45 Ga.App. 809—Massachusetts 
Cotton Mills V. Byrd, 143 S.E. 610, 
38 Ga.App. 241. 

Ill.—Darner v. Colby, 31 N.E.2d 950, 
375 Ill. 558, mandate conformed 
35 NE.2d 952, 311 Ill App. 352— 
Hogan V. City of Chicago, 49 N.E. 
2d 861, 319 Ill.App, 531. 

La.—McHenry v. American Employ¬ 
ers Ins. Co., App, 18 ,So 2d 840— 
Haywood v. Noel, App., 154 'So. 484. 
Mich.—^Marchand v. Russell, 241 N. 

W. 209, 257 Mich. 96. 

Miss.—Caver v. Eggerton, 127 So. '727, 
157 Miss. 88. 

—Corpus Juris quoted in Riggs v. 
Higgins, 106 S.W.2d 1, 4, 341 Mo. 

1 _Corpus Juris quoted in Borg- 

stede V. Waldbauer, 88 S.W.2d 373, 
374, 337 Mo. 120i5— Corpus Juris 
quoted in Margulis v. National 
Enameling & Stamping Co., 23 S.W. 
2d 1049, 1051, 324 Mo. 420— Corpus 
Juris quoted in Chiles v. Metropoli¬ 
tan Life Ins. Co., 91 S.W.2d 164, 
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1'68, 230 Mo.App. 350—Steinmetz v. 
Saathoff, App., S4 S.W.2d 437. 

Mont.—Webster v. Mountain Statf-s 
Telephone & Telegraph Co., 89 P.2d 
602, 108 Mont. 188. 

Neb.—^Peterson v. Brinn & Jensen 
Co., 280 N.W. 171, 134 Neb. 909. 

N.T.—^Friedling v. Railway Express 
Agency, 34 N.T.S.2d 724, 264 App 
Div. 772, affirmed 46 N.E.2d 354, 
2S9 N.T. 750—Shauntz v Schwegler 
Bros., 20 N.T.S.2d 198, 259 App. 
Div. 446. 

N.C.—Pinnix v. Griffin, 12 S.E.2d 667, 
219 N.C. 35. 

Ohio —Goff-Kirby Coal Co. v. Aquila, 
162 N.E. 748, 28 Ohio App. 345.. 

Or.—Larkins v. Utah Copper Co., 127 
P.2d 354, 169 Or. 499. 

Pa.—^Kadlecik v. L. N. Renault & 
Sons, 40 A.2d 866, 156 Pa.Super. 
586. 

Tenn.—^National Life & Accident Ins. 
Co. V. Morrison, 162 S.W 2d '501, 
179 Tenn. 29—Howell v. Shepherd, 
App., 196 S.W. 2d 849—Pratt v. 
Duck, 191 S.W.2d 562, 28 Tenn.App. 
502. 

Tex.—Corpus Juris quoted in Kenne¬ 
dy V. American Nat. Ins. Co., 107 
S.W.2d 364. 367, 130 Tex. 155, 112 
A.L.R. 916. 

Va.—Barber v. Textile Machine 
Works, 17 S.E.2d 359, 178 Va. 435. 

Wash —Corpus Juris cited in Rice 
V. Garl, 98 P.2d 301, 304, 2 Wash.2d 
403. 

42 C.J. p 112 S note 93. 

Insurance agent 

Ohio.—Miller v. Metropolitan Life 
Ins. Co., 16 N.E.2d 447, 134 Ohio 
St. 289. 

Salesman 

Cal.—^Hiner v. Olson, 72 P.2d 890. 23 
Cal.App.2d 227, rehearing denied 73 
P.2d 945, 23 Cal.App 2d 227. 

42 C.J. p 1128 note 93 [bl. 

23. Fla.—^McAllister v. Miami Daily 
News, 17 So.2d 613, 154 Fla. 370. 

Q-a.—^Harmon v. Southeastern Com¬ 
press & Warehouse Co., 172 S.E 
748, 48 Ga.App. 392. 

Ill. —Haynes v. Holman, 49 N.E.2d 
324, 319, Ill.App. 39-6—Meece v. Hol¬ 
land Furnace Co., 269 Ill.App, 164. 

Ky.—Clark’s Bx’x v. Weir, 67 S.W.2d 
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deviation in time as well as space may relieve the 
employer from liability,but the employer may 
be liable where the deviation is only slight or inci- 
dental^s or where the deviation has ended.The 
fact that the employee is partially serving his own 
purpose does not necessarily excuse the employer 
from liability ,27 but, on the other hand, the fact 
that the employee while on a personal mission con¬ 
fers a mere incidental benefit on his employer does 


not subject the employer to liability. 2 8 Whether an 
employee in driving his car was acting within the 
scope of his employment so as to render the em¬ 
ployer liable depends on the facts and circumstances 
of each case.^® 

Contributions to the maintenance of the em¬ 
ployee's motor vehicle do not subject the employer 
to liability as an owner of the vehicle who has in¬ 
trusted it to another.30 


962, 252 Ky. 560—^Roselle v. Bing¬ 
ham, 46 S.W.2d '784, 242 Ky. 496. 
Mass.—^Khoury v. Edison Electric Il¬ 
luminating Co., 164 N.E. 77, 265 
Mass. 2S6. 60 AL..R. 1159. 

Mich.—^Nevms v. Roach, 228 N.W. 
709, 249 Mich. 311. 

Mo.—^Klotsch V. P. F. Collier Son 
Corporation, 159 SW.2d 589, 349 
Mo. 40—Pesot V. Tanda, 126 S.W. 
2d 340, 343 Mo. 338—Chiles v. Met¬ 
ropolitan Life Ins. Co., 91 S.W.2d 
il64, 230 Mo.App. 350. 

Keb. — ^Dow V. Legg, 231 N.W. 747, 
120 Neb. 271, 74 A.L.R. 6. 

N.r) —Ignatowitch v. McLaughlin, 
262 N.W. 352. -66 N.L. 133. 

Tex.—J. C. Penney Co. v. Oberpriller, 
170 S.W.2d 607, 141 Tex. 128. 

42 C.J. p 1128 note 94. 

Accommodation to employer 

Fact that automobile driver, as ac¬ 
commodation m going on his own 
business in his own way to new place 
of work, took other employees, tools, 
and materials of employer, did not 
render employer liable for injuries 
resulting from collision.—^Reardon v 
Coleman Bros., 178 N.E. 638, 277 
Mass. 319. 

Test 

(1) In determining whether an em¬ 
ployer is liable for injuries sustained 
as result of negligent operation of an 
automobile by employee, test is 
whether the employee is on employ¬ 
er’s business at time of accident — 
Kohl V. Albert Lifson & Sons, 25 A. 
2d 925, 128 N.J.Law 373, 140 A.L.R. 
1146. 

(2) In determining whether driver 
for dairy company was acting within 
scope of his employment when he 
became involved in automobile acci¬ 
dent while driving his own automo¬ 
bile to collect an account for a cus¬ 
tomer, relevant factors to be consid¬ 
ered were driver’s intent, nature, 
time, and place of his conduct, his 
actual and implied authority, work 
he was hired to do, incidental acts 
that employer should reasonably have 
expected would be done, and amount 
of freedom allowed driver in per¬ 
forming his duties.—^Lop^r v. Morri¬ 
son, 145 P.2d 1, 23 Cal.2d 600. 

Acts held within scope of employ- 
ment 

Md.—Regal Laundry Co. v. A. S. 
Abell Co., 163 A. 84i5. 163 Md. 625. 


Mo.—Steinmetz v. SaathofC, App, 84 
S.W.2d 437. 

Pa.—Sinclair v. Perma-Maid Co., 24 
A.2d 1'69, 147 Pa.'Super. 226, af¬ 
firmed 26 A.2d 924, 345 Pa. '280. 

42 C.J. p 1128 note 94 ta]. 

Acts held not within scope of em^ 
ployment 

Ala.—General Refrigeration Sales 
Co V. Taylor, 158 So. 314, 229 Ala. 
479. 

Ky.—Dillion v. Harkleroad, 174 S-W. 
2d 419, 295 Ky. 308—Dr. Pepper 
Bottling Co. of Kentucky v. Ha- 
zehp, 144 S.W.2d 798. 284 Ky. 333. 

La.—^Kruckeberg v. Great Atlantic & 
Pacific Tea Co., App., 13 So.2d 747 
—Doyle V. Nelson, App., 11 So.2d 
645—Calmia v. Myers, App, 169 
So. 900. 

Mo.—Sowers v. Howard, 139 SW.2d 
897, 346 Mo. 10. 

Tex.—Placencia v. "Vyestern Union 
Telegraph Co., 172 S.W.2d 86, 141 
Tex. 247—^Reddick v. Prairie Oil 
& Gas Co., Civ.App., 51 S.‘W.2d 735, 
error refused. 

42 C.J. p 1128 note 94 [b]. 

24. Ala.—Birmingham Post Co. v. 
Montgomery, 17-6 So. 375, 27 Ala 
App. 49i5, certiorari denied 176 
So. 379, 234 Ala. 653. 

Cal.—Gordoy v. Flaherty, '72 P.2d 
538, 9 Cal.2d 716—Barber v. Fox- 
worthy, 175 P.2d 233, 77 Cal App. 
2d 395. 

La.—Cox v. 'Shreveport Packing Co., 
Fidelity & Casualty Co. of N. Y., 
Intervener, App., 28 So.3d 617, mo¬ 
tion denied 31 So.2d 815, 212 La. 
325, and affirmed 34 So.2d 373, 213 
La. 153 . 

Mo.—^Klotsch V. P. F. Collier & Son 
Corporation, 159 S.W.2d 589, 349 
Mo. 40—^Pesot V. Tanda, 126 S.W.2d 
240, 343 Mo. 338—^Becker v. Dona¬ 
hue, App., 168 S.W.2d 960. 

Okl.—Retail Merchants Ass’n and As¬ 
sociated Retail Credit Men of Tul¬ 
sa V. Peterman, 99 P.2d 130, 186 
Okl. 560. 

Tex.—J. C. Penney Co. v. Oberpriller, 
170 S.W.2d 607, 141 Tex. 12S— 
Brosnan v. Republic Supply Co., 
Civ.App., 63 S.W.2d 1105, error re¬ 
fused. 

Mile in opposite direction 

N J.—Tildesley V. Joline, 35 A.2d 699. 
131 N.J.Law 179. 

25. Mo.—Klotsch V. P. F. Collier & 
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Son Corporation, 159 S.W.2d 689, 
349 Mo. 40. 

26. Or.—Larkins v. Utah Copper Co., 
1127 P.2d 354, 169 Or. 499. 

27. Transportation of family while 
serving employer 

Mont.—^^Vebster v. Mountain States 
Telephone & Telegraph Co., 89 P.2d 
602, 108 Mont. 188. 

28. Mo.—^Sowers v. Howard, 139 S. 
W.2d 897, 34'6 Mo. 10. 

Tenn.—Cunningham v. Union Chevro¬ 
let Co., 147 S.W.2d 746, 177 Tenn. 
214, rehearing denied 148 S.W.2d 
'633, 177 Tenn. 214. 

Tex.—Roberts v. Magnolia Petroleum 
Co., Civ.App., 142 S.W.2d 315, error 
refused 143 S.W.2d 79, 135 Tex 
289. 

Starting trip early for personal pur¬ 
poses 

If a servant having business to 
transact for master at a given point 
unnecessarily and unreasonably, as 
far as master’s business is concerned, 
starts out several days ahead for h’S 
own purposes, master is not liable 
for servant's negligence on the way, 
notwithstanding servant took Ills 
business paraphernalia with him and 
was allowed mileage for the trip.— 
Klotsch V. P. P. Collier & Son Cor¬ 
poration, 159 S.W.2d 589. 349 Mo. 40. 
Errand for employer 

Where employer after granting em¬ 
ployee, who had no authority to 
use his automobile in employer’s 
business, permission to leave work to 
obtain automobile for employee's per¬ 
sonal convenience and thereafter gave 
employee errand to perform while 
obtaining automobile, which errand 
employee performed before obtaining 
automobile, and employee, while re¬ 
turning to work, collided with pedes¬ 
trian, employee at time of accident 
was not acting within scope of his 
employment.—J. C. Penney Co. v. 
Oberpriller, 170 S.W.2d 607, 0.41 Tex. 
128. 

29. Cal.—Cragun v. Krossoff, 114 P. 
2d 431. 45 Cal.App 2d 480. 

Or.—^Larkins v. Utah Copper Co., 127 
P.2d 354, 169 Or. 499. 

30. Fla.—Foremost Dairies of the 
South V. Godwin, 26 So.2d 773, 168 
Fla. 245. 

Liability of owner see supra §§ 428- 
442. 
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Salesman or soliciting agent driving his own ve¬ 
hicle as servant or independent contractor is con¬ 
sidered supra § 451 f. 

ContTol. Although a person driving his own mo¬ 
tor vehicle is an employee oi another, the employer 
may be excused from liability if he has no actual, 
legal, or potential control over the operation of the 
vehicle,3i at least where the use of the motor ve¬ 
hicle by the employee is not of vital importance to 
the employer in furthering his business,32 even 
though the employer pays the expenses of the oper¬ 
ation of the motor vehicle^S or the employee was 
engaged in the furtherance of the employer’s busi¬ 
ness at the time of the accident.34 The right of 
control of the physical movement of the employee 


§ 453 

in driving the motor vehicle has been held to be the 
test of the employer’s liability,35 hut actual control 
over the operation of the vehicle has been held not 
necessary to the imposition of liability on him.36 

b. Authority to Use Own Motor Vehicle 

As a general rule, the employer will not be held liable 
for the employee's negligence In driving his own motor 
vehicle in the discharge of his duties where the employer 
has neither expressly nor impliedly authorized the use of 
the vehicle. 

As a general rule, the employer will not be held 
liable for the employee’s negligence in driving his 
own motor vehicle in the discharge of his duties 
where the employer has neither expressly nor im¬ 
pliedly authorized the use of the vehicle,37 or 
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31, U.S.—Rankin v. Royal Mfgr- Co., 
D.C.Pa., 25 F.Supp. 548. 

Del.—McCrady v. National Starch. 

Products, 23 A.2d 108, 2 Terry 392. 
Ky.—Rog-ers v. Price, 160 'S.W.2d 
371, 290 Ky. 153. 

Mass.—Wescott v. Young-, 175 N.E. 
153, 27S Mass. 82. 

N.H.—^Hutchins v. John Hancock 
Mut. Life Ins. Co., 192 A. 498. 89 
N.H. 79. 

N.T.—Dunne v. Contenti, 4 N.T.S.2d 
148. 167 Misc. 925, affirmed 9 N.Y.S. 
2d 248, 256 App.Div. 833. 

N.D —Ignatowitch v. McLaughlin, 
2'62 N.W. 352, 66 N.D. 132. 

Pa,—^Wesolowski v. John Hancock 
Mut. Life Ins. Co., 162 A. 166, 308 
Pa. 117, 87 A.L.R. 783, followed in 
1-62 A. 168, 308 Pa. 123. 

42 C J. p 1129 note 96. 

Power of control as indicative of re¬ 
lationship of master and servant 
see supra § 451. 

The ultiuLate (luestlon in determin¬ 
ing employer’s liability for injuries 
caused by employee In driving his 
own automobile is whether employee 
was transacting employer’s business 
and employer had right to control 
employee’s physical activities at the 
time.—^Klotsch v. P. F. Collier & 
Son Corporation. 159 S.W.2d 689, 349 
Mo. 40. 

Knowledge and direction 

(1) A person is liable for negligent 
operation of an automobile by his 
servant or agent only where such 
servant or agent, at time of accident, 
was engaged in employer’s or princi¬ 
pal’s business with his knowledge 
and direction.—Shaffer v. Thull, 25 
N.W.2d 75'5, 147 Neb. 947—Sutton v. 
Inland Const. Co.. 14 N.W.3d 387, 
144 Neb. 721. 

(2) Knowledge by the employer of 
the use of the motor vehicle does not 
impose liability In the absence of the 
right of control or a direction to 
use the motor vehicle. 

U.S.—Gosney v. Metropolitan Life 
Ins. Co., C.C.A.MO., 114 F.2d 649. 


Mo.—^Douglas V. National Life & Ac¬ 
cident Ins. Co. of Nashville, Tenn., 
155 S.W.2d 267. 236 Mo.App. 467. 
Insurance agent outside territory 

(1) An insurance company is not 
liable for the negligent operation of 
a motor vehicle by an insurance 
agent outside his territory where the 
company has no right to control his 
physical activities. 

U.S.—Gosney v. Metropolitan Life 
Ins. Co., C.C.A.MO., 114 F.2d 649— 
Metropolitan Life Ins. Co. v. Gos¬ 
ney, C.C.AMo., 101 F.2d 167. 

Mo.—Snowwhite v. Metropolitan Life 
Ins. Co, 127 S.W.2d 718, 344 Mo. 
705—Vert v. Metropolitan Life Ins. 
Co., 117 S.W.2d 252, 342 Mo. 629, 
116 A.L R, 1381. 

(2) Rules of a life insurance com¬ 
pany, requiring that its agent’s repre¬ 
sentations conform to company's in¬ 
structions, instructing them as to 
collection of premiums, and forbid¬ 
ding them to pay premiums, transfer 
commissions, allow premium rebates, 
and cash company or premium 
checks, did not show company’s right 
to direct or control agent’s physical 
activities in soliciting prospects to 
purchase old line life insurance out¬ 
side his industrial insurance terri¬ 
tory.—^Vert V. Metropolitan Life Ins. 
Co., supra. 

Selection of means of transportation 
Fact that an insurance agent was 
a free agent in selection of means he 
used in making his rounds and col¬ 
lecting premiums on industrial poli¬ 
cies showed that insurer reserved 
no right of control over manner in 
which agent performed his duties.— 
Reiling v. Missouri Ins. Co., 153 S-W. 
2d 79, 23'6 Mo.App. 164. 

32. Del.—McCrady v. National 

.Starch Products, 23 A.2d 108, 2 
Terry 392. 

La.—Hardware Mut. Casualty Co. v. 
Standard Coffee Co., App., 2 So 2d 
89. 

Md.—Henkelmann v. Metropolitaji 
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Life Ins. Co.. 26 A.2d 418, 180 Md. 
■591. 

Mo.—^Reiling v. Miissouri Ins. Co., 153 
S.W.2d 79, 236 Mo.App. 164. 

Pa.—Morris v. Ward, 2-6 A. 2d 926, 
345 Pa. 226—Sinclair v. Perma- 
Maid Co., 26 A.2d 924, 345 Pa. 280. 

33. Del.—^McCrady v. National 
Starch Products, 23 A.2d 108, 2 
Terry 392. 

Mass.—Pyyny v. Loose-Wiles Biscuit 
Co., 149 N.E. '541, 253 Mass. 574. 

N.H.—McCarthy v. Souther, 137 A^ 
445, 83 N.H. 29. 

34. Md.—Henkelmann v. Metropoli¬ 
tan Life Ins. Co., 26 A.2d 418, 180- 
Md. 591. 

35. Mo.—Douglas v. National Life &■ 
Accident Ins. Co. of Nashville,. 
Tenn., 155 S.W.2d 267, 226 Mo App. 
467—Reiling v. Missouri Ins, Co., 
153 S.W.2d 79, 236 Mo.App. 164. 

38. N.J.—Kohl v. Albert Lifson & 
Sons, 25 A.2d 925, 128 N.J.Law 373, 
140 A.L.R. 114-6. 

37. Md.—^Henkelmann v. Metropoli¬ 
tan Life Ins. Co., 26 A.2d 418, ISO' 
Md. 591. 

Mo.— Corpus Juris quoted la Riggs v,. 
Higgins, 106 S.W.2d 1, 5, 341 

Mo. 1. 

N.Y.—Taub v. New York Board of 
Fire Underwriters, 265 N.Y.S. 644, 
238 App.Div. 587, motion granted 
189 N.E. 1699, 263 N.Y. 565. 

N.C.—Ross V. Western Union Tele¬ 
graph Co., 13 S.E.2d 571, 219 N.C. 
324. 

N.D.—Ignatowitch v. McLaughlin, 262- 
N.W. 352. 66 N.D. 132. 

Tenn.— Corpus Juris cited in Nation¬ 
al Life & Accident Ins. Co. v. Mor¬ 
rison, 162 S.W.2d 501, 507, 179 

Tenn. 29— Corpus Juris cited in. 
Tucker v. Home .Stores, 91 'S.W.2d 
296, 297, 170 Tenn. 23—Kennedy v. 
Union Charcoal & Chemical Co., 4- 
S.W.2d 354, 156 Tenn. 6-66, 57 A.L. 
R. 733—General Outdoor Advertis¬ 
ing Co. V. Coley, 131 S.W.2d 305, 23. 
Tenn.App. 272. 
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where he has expressly prohibited such use,^^ at 
least where he exercises no control over its opera¬ 
tion,3 9 unless he has ratified the unauthorized use.^® 
So the employer is not liable if the employee for 
his own convenience chooses to drive his own mo¬ 
tor vehicle in the course of his work^i where the 
employer has provided adequate means of transpor- 
tation^2 or has allowed the employee transporta¬ 
tion expenses equal to common carrier fares."^^ 
Where the employee’s use of his motor vehicle is of 
no importance in furthering the business of the em¬ 
ployer, the employer may be relieved from liabili¬ 
ty,^^ but where the use of the motor vehicle is of 
vital importance to the furtherance of the business 
of the employer, the employer may he liable.^^ 

Authority to use the motor vehicle may be im¬ 
plied,^ 6 and whether an employee was driving his 
motor vehicle with the express or implied authority 
of his employer depends on the facts of each case.'^7 
Mere knowledge by the employer of the use of the 


motor vehicle by the employee does not constitute 
authorization for its use which will subject the em- 
ploy-er to liability.^^ However, where an employee 
uses his own automobile repeatedly in the employ¬ 
er’s business with the employer’s knowledge and 
assent, there may arise an implied authority so to 
use it rendering the employer liable for the em¬ 
ployee’s negligence in its operation,49 but the mere 
fact that it was used on one prior occasion does 
not show implied authorization.^9 The fact that 
the employee has formerly used the motor vehicle 
is immaterial if the employer has had no knowl¬ 
edge there of.51 Where the employer authorizes the 
employee to use any reasonable means of transpor¬ 
tation in the performance of his duties, the em¬ 
ployee is authorized to use his own automobile.52 

Ordinarily an employee may not authorize a sub¬ 
ordinate employee to use his own motor vehicle in 
the employer’s business so as to subject the em¬ 
ployer to liability for negligence in the operation 


Tex.—Roberts v. Magnolia Petroleum 
Co., Civ.App., 142 S.W.2(1 315, error 
refused 143 S.W.2d 79, 135 Tex 
289—Corpus Juris cited in Texas 
Power Light Co. v. Denson. Civ. 
App., 45 S.W.2d 1001, 1002. 

Utah.—Corpus Juris cited in Chate- 
lain V. Thackeray, 100 P.2d 191, 199, 
98 Utah 625. 

Va*—Barber v. Textile Machine 
Works, 17 .SE.2d 359, 178 Va. 435. 
42 C.J. p 1128 note 95. 

Direction or reasonable necessity 
Unless an employee is directed by 
employer to use his automobile for 
purpose of traveling from place to 
place, or unless circumstances are 
such that it is reasonably necessary 
for him so to travel instead of by 
train or other common carrier, use 
of the automobile is not within scope 
of employment and employer is not 
liable for injuries occasioned thereby 
to third persons.—Gozdonovic v. 
Pleasant Hills Realty Co., 53 A 2d 73, 
357 Pa. 23—Gittelman v. Hoover Co., 
10 A.2d 411, 337 Pa. 242—Koscelek v. 
Lucas, 43 A.2d 550, 157 Pa.Super. 548 

38. N.J.—Lambert v. M. Satsky 
Trucking Co., 193 A. '702. 118 NJ. 
Law 48'5, motion denied 199 A. 774, 
120 N.J.Law 391. 

Tex.—^Roberts v. Magnolia Petroleum 
Co., Civ.App., 142 S.W.2d 315, er¬ 
ror refused 143 S.W.2d 79, 135 Tex. 
289. 

39. Tenn.—^National Life & Accident 
Ins. Co. V. Morrison, 162 S.W.2d 
501, ,179 Tenn. 29—Howell v. Shep¬ 
herd, App., 196 S.W.2d 849. 

Tex.—^Kennedy v. American Nat. Ins 
Co., 107 'S.W.2d 364, 130 Tex. 155, 
112 A.L.R. 916. 

Necessity for control generally see 
supra subdivision a of this section. 


40, Tenn.—Pratt v. Duck, 191 B.W. 
2d 662, 28 Tenn.App. 502. 

41, Pa.—Gozdonovic v. Pleasant 

Hills Realty Co., 53 A 2d 73, 357 
Pa. 23—Gittelman v. Hoover Co., 
10 A.2d 411, 337 Pa. .242—Heinrich 
V. Pictorial Review, 192 A '645, 
326 Pa. 470. 

Tex,—Kennedy v. American Nat. Ins. 
Co., 107 S.W.2d 364, 130 Tex. 165, 
112 A.L.R. 916. 

Collection agent 

Fact that collection agent of in¬ 
surance company was not reauired 
to operate his own automobile and 
did so only at his own option and 
received no reimbursement therefor 
would indicate that operation of au¬ 
tomobile was outside range of em¬ 
ployment—'Cooke V. Dngant, 45 N.E 
2d 815, 289 N.T. 313. 

42, Minn.—Erickson v. Great North¬ 
ern Ry. Co., 253 N.W. '770, 191 
Minn 285. 

N.T.—Conigliaro v. Mills, 24 N.T.S.2d 
898, 261 App.Div. 839. 

Tenn.—General Outdoor Advertising 
Co. V. Coley, 131 S.W.2d 305, 23 
Tenn App. 292. 

43, Mass.—^Khoury v. Edison Elec¬ 
tric Illuminating Co., 164 N.E. 77, 
265 Mass. 23'6, 60 AL.R. 1159. 

Tex.—^American Nat. Ins. Co. v. 
O’Neal, Civ.App., 107 S.W.3d 927. 

44, Pa.—Morris v. Ward, 26 A.2d 
926, 345 Pa. 226, 

45, Pa.—Sinclair v. Perma-Maid Co., 
2'6 A.2d 924, 345 Pa. 280. 

42 'C.J. p 1128 note 95 [c]. 

46, Tex.—Fidelity Union Life Ins 
Co. V McGinnis, Civ.App., 62 S.W. 
2d 186. 

47, Or.—Larkins v. Utah Copper Co., 
127 P.2d 354, 169 Or. 499. 

1162 


Facts held to show unauthorized use 
Tenn.—General Outdoor Advertising 
Co. V. Coley, 131 S.W.2d 305, 23 
Tenn.App. 292 

48. Mass.—Khoury v. Edison Elec¬ 
tric Illuminating Co., 164 N.E. 77, 
265 Mass. 23'6, 60 A.L.R. 1159. 

49. Mo.—McCaughen v. Missouri 
Pac. R. Co., App, 274 S W. 97. 

Tenn.—^National Life & Accident Ins. 
Co. V. Morrison, 162 S.W.2d 501, 179 
Tenn 29. 

Tex—^Kennedy v. American Nat Ins 
Co., 107 ■SW.2d 364, 130 Tex. 155, 
112A.L.R 916. 

Utah.—^^Chatelain v. Thackeray, 100 P. 

2d 191, 98 Utah 625. 

Va.—Barber v Textile Machine 
Works, 17 S E.2d 359, 178 Va. 435 
Customary use held to show autliori. 
zation 

Ohio.—^Miller v. Metropolitan Life 
Ins. Co., 16 N.E 2d 447, 134 Ohio St. 
289. 

S.C.—iStevens v. Moore, 46 S.E.2d 73, 
211 S.C. 498. 

Tenn.—Pratt v. Duck, 191 S.W.2d 562, 
28 Tenn.App. 502. 

50. Mo —McCaughen v. Missouri 
Pac. R. Co., App., 274 S.W. 97. 

Tenn —^National Life & Accident Ins. 
Co V. Morrison, 162 S.W.2d 501, 
179 Tenn. 29. 

Tex.—^Kennedy v. American Nat. Ins. 
Co., 107 S.W.2d 364, 130 Tex. 155, 
112 A.L.R. 916. 

Va.—^Barber v. Textile Machine 
Works, 17 SE.2d 359, 178 Va. 

435. 

51. Mich.—^Nevins v. Roach, 228 N. 
W. 709, 249 Mich. 311. 

52. Cal.—^Dillon v. Prudential Ins. 
Co. of America, 242 P. '736. 75 Cal. 
App. 266. 
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thereof,^3 under exceptional circumstances, as i 

when something of an emergency exists, an em- ; 
ployee may do so.®^ 

c. G-oing to or from Place of Employment 

Generally the employer is not liable for the negligence 
of the employee driving his own motor vehicle to or 
from his place of employment or his employer's place of 
business, but the employer may be liable where such use 
of the vehicle serves the purposes of the employer. 

Generally the employer is not liable for the neg¬ 
ligence of the employee driving his own motor ve¬ 
hicle to or from his place of employment or his em¬ 
ployer's place of business, 55 even though the em¬ 


ployee may be allowed compensation by the em¬ 
ployer for use of the motor vehicle in and about 
the employer's businesses or even though the em¬ 
ployee may be subject to emergency calls at any 
time.57 The employer may be liable ^vhere, under 
the circumstances, the emplo 3 ’ee’s use of the ve¬ 
hicle in going to or from his home or place of em¬ 
ployment may be regarded as serving the purposes 
of the empIo3'er,58 as where the emplo 3 "ee has no 
fixed place of employment but is on call to perform 
special errands at any time,59 and it has been held 
that the emplo 3 "er ma 3 ’‘ be liable where the emplo 3 ’'ec 
operating a motorc 3 'cle with the emplo 3 "er's permis- 


53. R.I.—Radoccia v. Goodrich Oil 
■Co,. '6 A.2d 746, 63 R.I. '58. 

54. R.I.—^Radoccia v. Goodrich Oil 
Co., supra. 

55. Ala.—Smith v. Brown-Service 
Ins. Co., 35 So.2d 490, 250 Ala. 613. 

Cal.—Singh v. Furuta, 139 P.2d 664, 59 
■Cal.App.2d 69"—Humphry v. Safe- 
-vvay Stores, 41 P.2d 208, 4 CalApp. 
2d 589—Clough v. Allen, 1 P.2d 545, 
115 Cal.App. 330. 

Fla.—Foremost Dairies of the .South 
V. Godwin, 2i6 So.2d 773, 158 Fla. 
245. 

Ga—Elrod v. Anchor Duck Mills, 179 
SE. 188, 50 Ga.App 531. 

Mich.—Vitaioli v. Berklund, 295 N.W. 
557, 296 Mich. 56. 

Mo.—Smith v Fine, 175 S.W.2d 761, 
351 Mo. 1179—Estes v Owen, 168 
S.W.2d 1052, 350 Mo. 753—Halsey 
V. Metz, App, 93 S.W.2d 41— 

Schmitt V. American Press, App., 
42 S.W.2d 969. 

■N.T.—Smith v. Fonda, 38 NT.S2d 
740, 265 App.Div. 977, appeal dis¬ 
missed 60 N'.E.2d 386. 294 HT. 

'655—Shauntz v. Schwegler Bros., 
282 N.Y.S. 341, 156 Mlsc. 26-5. 

NC.—Wilkie v. Stancil, 147 S.E. 296, 
196 N.C. 794 

'Ohio.—^Nagy v. Kangesser, 168 NE. 
517, 32 Ohio App 527. 

Pa.—^Koscelek v. Lucas, 43 A.2d '550, 
157 Pa.Super. 548. 

Tex.—^Antilley v. Jennings, Civ.App.. 
183 •S.W.2d 982, error refused. 

Wash.—Bourus v. Hagen, 74 P.2d 205, 
192 Wash. 588. 

Insurance agent 

‘ Oal.—Martinelli v. Stabnau, 52 P 2d 
956, 11 Cal.App.2d 38. 

Mo.—Douglas V. National Life & Ac¬ 
cident Ins. Co. of Nashville, Tenn., 
155 S.W,2d 267, 236 Mo.App. 467. 

Naval recruiting officer 

US—Rutherford v. U. S, D C.Tenn.. 
73 F.Supp. 867, affirmed, C.C.A., 16S 
F.2d 70. 

Salesman. 

U S.—Kuerner v. National Cash Reg¬ 
ister 'Co., D.C.Ky., 43 F.Supp 62. 

.. Ala.—Smith v. Brown-Service Ins. 
Co., 35 'So.2d 490, 250 Ala. 613. 


Mo—Goldbaum v. James Mulligan 
Printing & Publishing Co., 149 S.W. 
2d 34S. 347 Mo. S44 

N.Y.—Fritz V. Krasne, 291 N.Y.S. 10, 
1'61 Misc. 442. affirmed 288 N.Y.S. 
1092, 248 App.Div 573. affirmed 8 
N.E2d 330, 273 N.Y. 619. 

Tex.—Barton v. J. M. Radford Gro¬ 
cery Co., Civ.App., 85 S.W.2d SOI, 
error dismissed. 

56. U.S.—^P. F. Collier & Son Dis¬ 
tributing Corpoiation v. Drink- 
water. CC.A.NC., SI F2d 200. 

La.—Gallaher v. Ricketts, App., 191 
So. 713. 

Pa.—Gittelman v Hoover Co., 10 A.2d 
411, 337 Pa. 242—Davis v. Pitt Pub. 
Co, 188 A 291, 324 Pa. 449. 

Wash—^Bourus v. Hagen, 74 P.2d 205, 
192 Wash. i5S8. 

On way to office to report 
MTiere workman came to wmrk in 
his own automobile, finished his 
work, and was instructed by foreman 
to report at office of employer to as¬ 
certain his next assignment, being 
paid for time consumed in journey 
and three cents a mile for expenses, 
and while driving on a route of his 
ovm selection negligently caused his 
automobile to collide with another 
injuring its occupants, employer was 
not liable for injuries sustained by 
occupants of other automobile — 
Holdsworth v. Pennsylvania Power 
Light Co, 10 A,2d 412, 337 Pa. 235. 

57. Or—Hantke v, Harris Ice Mach. 
Works, 54 P.2d 293. 152 Or. 564. 

58. U.S.—Mid-'Continent Pipe Line 
Co. v. Wluteley, C.C.A OkL, 11'6 F. 
2d 871—Silent Automatic Sales 
Corporation v Stayton, C C.A.Mo., 
45 F.2d 471. 

Cal.—Brown v Montgomery Ward & 
Co., 286 P 474, 104 Cal.App. 679. 

Mo.—Borgstede v Waldbauer, 88 S. 

W2d 373, 337 Mo. 1205. 

N.J—Kohl V. Albert Lifson & Sons, 
25 A.2d 925, 128 N.J Law 373, 140 
A.LR 1146. 

N.Y.—Burdo v. Metropolitan Life Ins. 
Co., 4 N.Y.S.2d 819, 254 App Div. 26, 
affirmed 18 NE2d 42. 379 N.Y. 648. 
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Area of employment 
WTiere mining company's chief me¬ 
chanic, who was not required to be 
: in any particular place on company's 
j property at any certain time, after 
‘ departing from his work to go to his 
j home, was returning to his work and 
was within the area of his employ¬ 
ment on company property at time of 
striking child W'ith his automobile, 
the mining company was liable for 
his negligence, since he was then 
acting in the scope of employment — 
Chisos Mining Co. v. Huerta, 171 'S. 
W.2d 867, 141 Tex. 289. 

Employment to make deliveries 
Miss.—Caver v. Eggerton, 127 So. 

I 727, 157 Miss. 88. 

Mo.—Cotton V. Ship-By-Truck Co., 85 
S.W.2d 80, 337 Mo. 270. 

Salesman 

(1) The rule is applicable where 
the employee is a salesman. 

N.J.—^\‘"an Horn v. Gibson, 44 A.2d 
497, 133 N J.Law 400—Auer v. Sin¬ 
clair Refining Co.. 137 A. 555, 103 
N.J.Law 372, 54 A.L.R. 623. 

Ohio.—^Dayton Biscuit Co. v. Aerni, 
177 N.E. 775, 40 Ohio App. 49. 
Wis.—Fultz V. Lange, 298 N.W, 60, 
238 Wis. 342. 

(2) Salesman is engaged on af¬ 
fairs of employer whenever he is 
traveling to location where custo¬ 
mers can be usually found, notwith¬ 
standing on particular occasion cus¬ 
tomers may be away.—^Kadlecik v. L 
N. Renault & Sons, 40 A.2d S66, 15J 
Pa.Super. 586. 

59. Cal.—Robinson v. Geoi ge, 105 P. 
2d 914, 1'6 Cal 2d 238. 

Special mission 

Where wine salesman was on a 
special mission for employer when 
his automobile injured plaintiff and 
there was no unequivocal act which 
took salesman out of course and 
scope of his employment prior to 
plaintiff’s injury, employer was lia¬ 
ble for salesman’s negligence not¬ 
withstanding salesman had concluded 
all business and was on his way 
home.—Kadlecik v. L. N. Renault 
Sons, 40 A,2d 866, 156 Pa.Super. 586. 
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sion injures a third person while returning to work 
after having gone home to lunch even though such 
journey was not within the scope of employment.®® 
Liability is not necessarily imposed on the employer 
because the employee has money, papers, or other 
property of the employer with him at the time of 
the accident.®! The employer's right to exercise 
control over the employee in going to or from his 
work is a controlling factor in determining liabili- 

ty.®2 

Where an employer authorizes the employee to 
use his own automobile in going from place to place 
of employment, he is liable for the employee’s neg¬ 
ligence while so using his automobile.®® The fact 
that the employer has furnished a motor vehicle of 
his own for the transportation of the employees 
from place to place of employment does not re¬ 
lieve the employer from liability where he has au¬ 
thorized an employee to use his own automobile in 
going from place to place,and it may even con¬ 
stitute proof that the matter of transporting the em¬ 
ployees was part of the business of the employer.®^ 
The employer is not responsible for negligence of 
an employee who, unnecessarily and for his per¬ 
sonal convenience, uses his own motor vehicle in 
going from one place of work to another.®® 

§ 454 , - Driver ' Furnished by Seller to 

Buyer of Vehicle 

Where the seller of an automobile agrees to furnish 
a driver to instruct the buyer in its use, the seller is 


liable for the driver's negligence in operating the ve^ 
hide; but the seller is not responsible for the acts of an 
employee he has lent under circumstances rendering him 
the servant of the buyer. 

Where the seller of an automobile agrees to fur¬ 
nish a driver to instruct the buyer in its use, the 
seller is liable for the driver’s negligence in operat¬ 
ing the vehicle,®^ and a driver furnished by the sell¬ 
er of the vehicle to assist the buyer in operating the 
car to the outskirts of the city wherein it is bought 
may be found to have been acting as the seller’s 
servant,®® although he has stopped at the seller’s 
request to pick up some articles purchased by the 
buyer for the vehicle.®® The seller, however, is not 
responsible for the acts of an employee he has lent 
to the purchaser under circumstances rendering him 
the servant of the purchaser.'^® 

An automobile salesman demonstrating the vehi¬ 
cle to a purchaser is not relieved from the control 
thereof so as to exempt the seller from liability by 
the fact that it was being driven by the buyer at his 
own request.*^! 

§ 455. Employer of Independent Contractor 

Generally, where a motor vehicle is owned and op¬ 
erated by an independent contractor, his employer is 
not liable for an injury occasioned by his negligence or 
the negligence of his employees, but there are exceptions 
to the rule. 

Generally, where a motor vehicle is owned and 
operated by an independent contractor, his employ¬ 
er is not liable for an injury occasioned by his neg- 


eo. Fla.—Western Union Telegraph 
Co. V. Michel, 163 So. 86, 88, 120 
Fla. <511. 

Dangerous znstrament 

The servant "was with the knowl¬ 
edge and consent of his master per¬ 
mitted the custody and use of a dan¬ 
gerous instrument in the transaction 
of his master's business, and, being 
so, the master cannot avo.d responsi¬ 
bility for injuries inflicted in the 
operation thereof on the ground that 
m the commission of the act com¬ 
plained of the servant was acting 
outside the scope of his authority "— 
Western Union Telegraph Co. v. Mi¬ 
chel, supra. 

61. Ala.—Smith v. Brown-Service 
Ins. Co., 35 So.2d 490, 250 Ala. 
613. 

Miss.—iS. & W. Const. Co v. Bugge, 
13 So.2d G45, 194 Miss. 822, 146 A. 
L.R. 1190. ^ 

N.Y.—^Rosenberg v- -Syracuse News¬ 
papers, 289 N.Y.S. 91, 248 App.Div. 
294. 

Ohio.—^Nagy v. Kangesser, 168 N.E. 

517, 32 Ohio App. i527. 

OkL—Wilson & Co. v. Shaw. 10 P.2d 
448, 157 Okl. 34. 


Duty to take collections home and ac¬ 
count 

Mo.—Douglas V. National Life & Ac¬ 
cident Ins. 'Co. of Nashville, Tenn., 
155 S.W.2d 267, 236 Mo.App. 467. 

62. Or.—^Larkins v. Utah Copper Co., 
127 P.2d 354, 169 Or. 499. 

63. Mont.—^Webster v. Mountain 

States Telephone & Telegraph Co., 
89 P.2d 602, 108 Mont. 188. 

64. Mont.—Webster v. Mountain 

States Telephone & Telegraph Co., 
supra. 

65. Mont.—Webster v. Mountain 

States Telephone & Telegraph Co., 
supra. 

66. Md.—Henkelmann v. Metropoli¬ 

tan Life Ins. Co., 26 A.2d 418, 180 
Md. '591. 

Mass.—Reardon v. Coleman Bros., 
178 N.E. 638, 277 Mass. 319. 

Mich—Nevins v. Roach, 228 N.W. 
709, 249 Mich. 311. 

67. Mass.—Tornrooa v. R. H. White 
Co., 107 N.E. 1015, 220 Mass. 336. 

42 C.J p 1129 note 97. 

Driver furnished to owner of vehicle 
generally see supra § 451 d. 
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68. Or.—Dairymple v. Covey Motor 
Car Co., 135 P. 91, 6-6 Or. 533, 4S 
L.RA.,N.S., 424. 

69. Or.—^Dalrymple r. Covey Motor- 
Car Co., supra. 

70. Mich —Janik v. Ford Motor Co , 
147 N.W. 1510, 180 Mich. 557, 52 
L.R A.,N.S., 294, AnnCas 1916A 669. 

42 C.J. p 1129 note 1. 

Damage to purchased vehicle 

Where automobile purchase con¬ 
tract provided that, if employee of 
seller was furnished to drive automo¬ 
bile for purpose of instruction or for 
any other reason, purchaser agreed: 
to assume full responsibility for any 
damage to the vehicle, purchaser was- 
not entitled to recover from seller 
for damages to vehicle occurring as 
it was being returned to purchaser’s 
home by employee of seller after 
having been taken to seller’s place of 
business for adjustment, since effect 
of agreement was that employee dur¬ 
ing such period became the employee 
of purchaser.—Nichols v. Hitchcock 
Motor Co., 70 P 2d 654, 22 Cal.App.2d 
151. 

71. Or.—^Holmboe v. Morgan, 138 P. 
1084, 69 Or. 395, 401. 

42 C.J. p 1129 note 2. 
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ligence72 or the negligence of his employees.73 

In accordance with the general rules under which 
a contractee may be liable even though the work is 
performed by an independent contractor, as dis¬ 
cussed in Master and Servant §§ 585-598, a con¬ 
tractee may be liable for negligence in the opera¬ 
tion of a motor vehicle by an independent contrac¬ 
tor where he is negligent in employing the inde¬ 
pendent contractor to do the work,74 or where the 
contractee has violated a duty owed to the public 
and thereby contributes to the injury.75 Likewise, 
where the work in which the motor vehicle is in¬ 
volved is inherently dangerous and the duty of care 
in its performance is nondelegable, a person may 
be liable for negligence in the operation of the mo¬ 
tor vehicle by an independent contractor,76 but the 
fact that a common carrier owes a nondelegable 


duty to shippers does not impose liability for in¬ 
jury to a third person by an independent contrac¬ 
tor employed to pick up or deliver packages on the 
grounds of a nondelegable duty."7 An ordinary au¬ 
tomobile's or truck"^^ is not an inherenth" danger¬ 
ous instrumentality so as to render a person per¬ 
forming work through an independent contractor li¬ 
able for the negligence of the contractor in oper¬ 
ating the motor vehicle. 

Failure of an independent contractor to comply 
with licensing statutes does not subject the con¬ 
tractee to liability for injuries occasioned by neg¬ 
ligence of the contractor^® unless the contractee has 
knowledge of the noncompliance and seeks to evade 
the licensing statutes.^i The fact that the inde¬ 
pendent contractors motor vehicle is overloaded in 
violation of law does not subject the contractee to 


72- U.S.—Metropolitan Life Ins. Co. 
V. Gosney, C.C.A.Mo., 101 F.2d 167 
—^Corpus Juris cited in Hoffman v. 
Lamb Knit Goods Co., D.C.Mich. 37 
F.Supp. 188, 190, 

Fla.—Ring v City Dry Cleaners, 12 
So.3d 593, 152 Fla. 622. 

Ga.— 'Corpus Juris cited iu AVliitehall 
Chevrolet Co. v. Anderson, 186 -S.E. 
135, 136, 53 Ga.App. 406. 

Ind.—B A. Kipp Co. v. Waldon, App., 
7'5 N.E.2d «75. 

La.—^Kissgen v. Continental Casualty 
Co. of Indiana, App., 148 So. 732. 
Md.—^Henkelmann v. Metropolitan 
Life Ins. Co., 2-6 A.2d 418, ISO Md. 
591. 

Mo.—^Bass V. Kansas City Journal 
Post Co., 148 SW2d 548, 347 Mo. 
■681. 

N.T.—^Adler v. Long Island R. Co., 
65 H.T..S.3d 273, 271 App Div. 792, 
appeal denied 67 N.Y.S 2d 485, 271 
App.Div 883, affirmed in part and 
reversed in part on other grounds 
74 N.E.2d 474, 297 N.T 542—San¬ 
derson V. Epstein, 30 N Y.S 2d 225, 
263 App.Div. 1028—Dunne v. Con- 
tenti, 9 N.Y.S.2d 248, 2'56 App.Div. 
833—In re Horton’s Estate, 2S6 N. 
Y.S. 1584, 24-7 App.Div. 851. 

Ohio.—Gilday v. Earl Wertz Coal Co , 
22 N.E.2d 523, 61 Ohio App. 320. 

Pa.—La Posta v. Himmer, 55 A.2d 
751, 358 Pa. 69—^Long v. Eastern 
Paving Co., 145 A. 71. 295 Pa 163. 
Tenn.—^Howell v. 'Shepherd, App., 
196 S.W.2d 849. 

42 C.J. p 1129 note 3. 

RelationSihip of ind-ependent contrac¬ 
tor see supra § 451 
Uttauthorized administrative regula¬ 
tion 

This rule is not changed by unau¬ 
thorized regulations of administrative 
agencies.—Ring v. City Dry -Cleaners, 
12 So.2d 593, 152 Fla. 622. 

73. U.S.—De Bord v. Proctor & 
Gamble Distributing Co., D.C.Ga., 
-58 F.Supp. 157, affirmed, C.C.A., 146 


F.2d 54—^Hodges v. Johnson, D.C. 
Va., '52 F.Supp. 4S8 
Ga.—'Sinclair Refining Co. v. Veal, 
ISl SE. 705, i51 GaApp. 755. 

Ill-—Jones V. Standerfer, 15 X.E 2d 
924. 296 Ill.App. 145—Live Stock 
Nat. Bank of Chicago v. Hilberg, 3 
N.E.2d 175, 286 Ill.App. -606, fol¬ 
lowed in Drymiller v. Hilbsrg, 3 
N.E.2d 175, 286 Ill.App. 607. 

Iowa.—^Lind v. Eddy, 6 N.W.2d 427, 
232 Iowa 1328, 146 A.L.R. 695 
La.—Donovan v. Standard Oil Co. of 
Louisiana, App., 197 So. 320. 

Mo.—Galentine v. Borglum, 150 S.W. 

2d loss, 235 Mo.App. 1141. 

42 C.J. p 1129 note 4. 

74. Ark.—^Ellis & Lewis v. Warner, 
20 S.W.3d 320, 180 Ark. 53. 

Bight to assume qualification 

Newspaper publisher contracting 
with another for transportation and 
delivery of papers could assume that 
the other was qualified to perform 
contract.—Carter Publications v. Da¬ 
vis, Tex.Civ.App., 68 S.W.2d 640, er¬ 
ror refused, 

75. Ohio.—Gradison Const. Co. v. 
Braum, ISO N.E. 274, 41 Ohio App. 
389, 

Warning public of operatiou 

General contractor for reconstruc¬ 
tion of road directing another’s truck 
in dumping dirt for berming road 
owed duty to traveling public to 
warn it of operation of truck.—Grad¬ 
ison Const. Co. V. Braum, supra. 

76. N.Y.—^Katapodis v. La Salle 
Trucking Corporation, 56 N.E.2d 
562, 293 N.Y. 229. 

Operation of vehicle neither caused 
nor required 

The rule was held not applicable to 
impose liability on a paper company, 
neither causing nor requiring opera¬ 
tion of truck, driven by owner there¬ 
of onto company’s scales to weigh 
it and load paper sold to company by 
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such owner, for injuries to pedestri¬ 
an, struck by truck when it was 
backed onto sidewalk after comple¬ 
tion of weighing.—Le Barre v. Pacific 
Paper Materials Co., 154 P.2d 985, 
175 Or. 614. 

77. Miss.—Parker v. Film Transit 
Co., 13 So.2d 159, 194 Miss. 542. 

Tenn.—Grace v. Louisville & N. R- 
Co., 89 S.W.2d 354, 19 Tenn.App. 
382. 

78. Miss.—^Parker v. Film Transit 
Co., 13 So.2d 159, 194 Miss 542. 

Mo.—Manus v. Kansas City Distrib¬ 
uting Corporation, 74 S.W.2d 506, 
228 Mo App. 905 

Okl.—Marion Machine, Foundry & 
Supply Co. V. Duncan, 101 P.2d 
813, 187 Okl. 1-60. 

79. Okl.—Marion Machine, Foundry 
& 'Supply Co. V. Duncan, supra. 

80. U.S.—^De Bord v. Proctor & Gam¬ 
ble Distributing Co., D.C Ga., 58 
F.Supp. 157, affirmed, C.C.A., :14'6 
F.2d 54. 

Rights and liabilities as to third 
persons for failure to comply with 
licensing laws generally see supra 
§ 134. 

Duty to ascertain compliance 

A shipper has no duty to ascertaiyi 
whether a motor carrier has compl e 1 
with the motor vehicle laws or to in¬ 
quire into the nature and adequacy of 
his equipment, and hence the fact 
that truck owner had failed to pro¬ 
cure a permit from the corporation 
commission as required by statute, 
before hauling, as an independent 
contractor, property of a shipper, 
would not render the shipper liable 
in death action to recover for death 
of motorist as result of negligence of 
operators of the truck.—^IVIarion Ma¬ 
chine. Foundry & Supply Co v. Dun¬ 
can, 101 P.2d 813, 187 Okl. 160. 

81. Iowa.—^Hough V. Central States 
Freight Service, -269 N.W, 1, 222 
Iowa 548. 
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liability where there is no connection between the 
overloading and the injury.^^ contractee is 

not liable for an accident caused by defective brakes 
on the motor vehicle of the independent contractor 
where the contractee had no knowledge of the de¬ 
fective brakes,and he has been held not liable 
even where he had such knowledge.®^ 

Ostensible agency. Even though an independent 
contractor relationship exists, liability may be im¬ 
posed on the contractee under the doctrine of osten¬ 
sible agency where the injured party has been led 
to rely on the appearance of authority,85 but the 
employer cannot be held liable on the ground that 
an ostensible agency or relationship of master and 
servant was shown to exist, where the person in¬ 
jured is not shown to have been influenced by his 
understanding of the nature of the relation be¬ 
tween the driver of the vehicle and his employer.86 


Operation under contractee's carrier permits or 
franchises. A motor carrier cannot delegate its du¬ 
ties and responsibilities arising from its charter,, 
permits, or franchises by contracting with others 
to exercise such privileges so as to relieve itself 
from liability for the negligence of an independent 
contractor operating under such charter, permits, or 
franchises, -87 but the motor carrier is not liable for 
the independent contractor's negligence under the 
doctrine of nondelegable duties where the contrac¬ 
tor at the time of the accident is not operating under 
any permit or franchise issued to the motor carri¬ 
er, 8 8 as where the accident occurs while the motor 
vehicle is being operated on private property and 
not on the public highways.89 The fact that the 
trucker employed by the carrier and operating on 
the carrier's license has completed his mission and 
is returning with the empty truck at the time of the 
accident does not relieve the carrier from liability.^O 


82. Tex.—^McCombs v. Stewart, Civ. 
App., 117 S.W.2d 869. 

83. Ga. —^Brown v. Georgia Kaolin 
Co., 4 S.B.2d 100, 60 Ga.App. 347. 

84. Mo.—^Manus v. Kansas City Dis¬ 
tributing Corporation, 74 S.W.2d 
506, 228 Mo.App. 905. 

85. D.C.—^Rhone v. Try Me Cab Co., 
6i5 F.2d 834, 62 App.D C. 201. 

Taxicab ostensibly operated by cor¬ 
poration 

D'C.^Rhone v. Try Me Cab Co., su¬ 
pra. 

86. TJ.S.—Gosney v. Metropolitan 
Life Ins, Co., -C.C.A.Mo., 114 F.2d 
649. 

42 C.J. p 1130 note 9. 

87. U.S.—^Venuto v. Robinson, C.C. 
A.N.J, 118 F.2d 679, certiorari de¬ 
nied C A. Ross, Agent, Inc. v. Ve- 
nuto, 62 S.Ct. 58, 314 U.S. 627, 86 
L Ed. 504—Kemp v. Creston Trans¬ 
fer Co., D.C Iowa, 70 F Supp. i521— 


Hodges V. Johnson, D.C.Va., 52 F- 
'Supp. 488. 

Ill —Robeson v. Greyhound Lines, 
257 IlLApp. 278. 

Ind.—Bates Motor Transport Lines v. 
Mayer, 14 N.E.2d 91, 213 Ind. '664. 

Ky.—Moody v. Consolidated Coach 
Corporation, 58 iSW.2d 375, 24S 

Ky. 180. 

Mass.—^Barry v. Keeler, 76 N.E.2d 
158, 322 Mass. 114. 

Mich.—Laughlin v. Michigan Motor 
Freight Lines, 268 N.W. 887, 276 
Mich. 545. 

Mo—Cotton V. Ship-By-Truck Co., 85 
.S.W.2d 80, 337 Mo. 270. 

Ohio.—Duncan v. Evans, 17 N'.E.2d 
913, 134 Ohio St. 486—Stickel v. 
Erie Motor Freight, 6 hr.B.2d 15, 
54 Ohio App. 74—Cushman Motor 
Delivery Co. v. Smith, 1 N.B 2d 628, 
51 Ohio App, 421—^Albers v. Great 
Central Transport Corporation, 14 
Ohio Supp. 2i5. 


Pa—Kissell v. Motor Age Transit 
Lines, 53 A.2d 593, 357 Pa. 204. 

88. Ohio.—Cushman Motor Delivery 
Co. V. Smith, 1 K.E 2d 628, 51 Ohio 
App 421. 

89. Ohio.—Albers v. Great Central 
Transport Corporation, 14 Ohio 
Supp. 25. 

Purpose of statute regulating motor 
carriers 

The statute regulating motor car¬ 
riers was intended to protect people 
on the public highways and does not 
create a liability for tort against a 
common carrier for an occurrence on 
private property or place other than 
public highway notwithstanding tort 
was committed by independent con¬ 
tractor.—^Albers v. Great Central 
Transport Corporation, supra. 

90. TJ.S.—Hodges v. Johnson, D.C. 
Va., '52 F.Supp. 488. 
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INDEX TO 

MOTIONS AND ORDERS 


Abandonment, orders remaining unenforced over 
long period, § 67 
Abandonment of motion, § 42 
Absence, notice of motion, § 15 
Absolute order, conformity to rule, § 53 
Acceptance of service, notice of motion, § 18 
Actions, remedy by way of as barring motion, § 3 
Additional facts, renewal of motion on, leave of 
court, § 45, p. 46 

Adjourned hearing, notice of motion, § 15 
Adjournment, hearing on motion, § 37, p. 33 
Administrative orders, defined, § 2 
Admissions, 

Affidavits supporting motion, § 27 
Counter-affidavits, § 34 
Adverse party, 

Relief to, § 39 

Service of order on, § 61, p. 64 
Advisement, motion taken under, § 38 
Affidavits, §§ 22-32, pp. 25-29 
Additional affidavits, § 27 
Amendments, § 29 

Compulsory affidavits or depositions, § 32 
Counter-affidavits, § 34 
Filing, § 30 

Notice of, § 31 
Formal requisites, § 24 

Hearing and determining motions on, § 37, p, 34 
Necessity of supporting motion by, § 23 
Notice of filing, § 31 
Rebutting affidavits, § 27 
Service, § 28; § 61, p. 65 
Proof of, § 31 

Show cause order supported by, § 20, p. 23 
Sufficiency of averments, § 25 
Supplemental affidavits, § 28 
Use for more than one motion or purpose, § 26 
Verified pleading as, § 22 
Affidavits of merits, motion accompanied by, § 21 
Affirmative relief, opposing party, § 39 
Alternate relief, bar to grant, § 39 
Ambiguity, 

Construction of ambiguous order, § 64 
Order granted on motion, § 51 
Amendments, 

Affidavits supporting motion, §§ 25, 29 
Caption of order, § 51 
Motion, § 41 

Notice of motion, § 17, p. IS 

Nunc pro tunc order used for purpose of, § 57 

Order, § 62, pp. 66-77 

Motion for when not containing requisite re¬ 
citals, § 52 

Re-entry after, § 59, p. 57 
Reserviee after, § 61, p. 65 
Verification of motion, § 10 
Answer, 

Motions, § 33 

60 C.J.S.—74 


Answer—Continued, 

ShovT cause rule, jurisdiction as conferred by, § 
20, p. 25 

Antedating orders, § 55 
Appeal and error, 

Hearing of motion, review, § 37, p. 32 
Motion to obtain relief within function of appeal, 

§ 3 

Notice of motion, want of as cured by appeal, § 19 
Nunc pro tunc order, § 57 

Renewal of motion, right as affected by appeal 
from order, § 49 

Vacation of order, motion as alternative remedy, § 
62, p. 73 
Appearance, 

Show cause order, § 20, p. 22 

Jurisdiction as conferred by, § 20, p. 25 
Waiver of defects in notice of motion, § 19 
Application, 

Amendment or vacation of order, § 62, p. 74 
idotion as meaning, § 1 
Nunc pro tunc order, § 59, p. 59 
Renewal of motion, leave of court, § 45, p. 47 
Approval, presentment of order for, § 58 
Argument of motion, § 37, p. 35 
Attachment, 

Oonclusivcness of order dissolving, § 65, p. S3, n. 
67 

Enforcement of orders, § 67 
Attention of court, motion as required to be called to, 

§ 10 

Attestation, show cause order, § 20, p. 24 
Attorneys, 

Affidavit supporting motion, filing, § 30 
Knowledge of orders granted, § 61, p. 64 
Notice of motion, 

Addressed to, § 17, p. 18 
Service on, § IS 
Preparation of orders, § oS 
Service of order on, § 61, p. 65 
Show cause order, service on, § 20, p. 24 
Verification of supporting affidavits before, § 24 
Auxiliary proceeding, amendment of orders, § 62, p. 73 
Auxiliary process, show cause order, § 20, p. 22 
Auxiliary relief, nunc pro tunc order, § 57 
Bond, construction of word in connection with order, § 
64 

Briefs, argument of motion, § 37, p. 36 
Burden of proof. 

Amendment or vacation of order, § 62, p. 76 
Hearing of motion, § 37, p. 34 
Nunc pro tunc order, § 59, p. 60, n. 25 
Caption, order, § 51 
Certainty, 

Collateral attack on order capable of execution 
because of uncertainty, § 66 
Recitals in orders, § 52 
Certified copies of order, service of, § 61, p. 65 
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Chambers, 

Filing of orders made in, § 59, p. 57 
Motions at, § G 
Order in, signature, § 55 
Orders of judge at, § 2 

Renewal of motion, leave of court granted in, § 
45, p. 47 

Service of order of judge at, § 61, p. 64 
Citation, show cause order, § 20, p. 22 
Clerical errors, 

Motion papers, § 10 

Nunc pro tunc orders correcting, § 57; § 59, p. 
59 

Orders, correction, § 62, p. 68 
Orders granted on motion, § 51 
Collateral attack. 

Nunc pro tunc order, § 59, p. 62 
Orders granted on motion, § 66 
Collateral issues, interlocutory order settling, § 2 
Collateral matters, conclusiveness of orders on mo¬ 
tions affecting, § 65, p. 83 
Collateral questions. 

Motion as relating to, § 3 
Order as decision settling, § 1 
Collusion, 

Amendment or modification of orders procured 
through, § 62, p. 68 

Renewal of motion denied as result of, leave of 
court, § 45, p. 45 

Common orders or rules, entry, § 2 
Conclusiveness, reference of motion, findings, § 37, p. 
34 

Conclusiveness of order, § 65, p. 81 
Conditions, 

Order granted on, § 56 
Recitals, § '53 

Renewal of motion granted on, § 44 
Leave of court, § 45, p. 45 
Conflicting evidence, hearing of motion, § 37, p. 35 
Conflicting orders, vacation of one, § 62, p. 73 
Consent, jurisdiction conferred by, § 5 
Consent orders, 

Defined, § 2 

Iiic-orporation of consent in order, § 52 
Notice, § Gl, p. 64 
Notice of motion, § 19 
Setting aside, etc., § 62, p, 68 
Consolidation of motions, § 4 

Constitutional law, determination of questions on mo¬ 
tion, § 3 
Construction, 

Motion papers, § 10 
Notice of motion, § 17, p. 17 
Orders granted on motion, § 64 
Statutory provision, § 3 
Joinder of mo-tions, § 4 
Modification of orders, § 62, p. 67 
Contempt, 

Enforcement of order by attachment of person 
for, § 67 

Personal service of order as essential to charge, § 
61, p. 65 
Continuance, 

Hearing on motion, § 37, p. 33 
Notice of motion after, § 15 
Contradictory order, collateral attack, § 66, n. 89 
Controverted questions, determination, § 38 
Ooparties, notice of motion, service on, § 18 


Copy of order, service of as sufficient, § 61, p. 05 
Correction of order, power of court, § 62, p. 66 
Corroborative affidavits, motions, § 27 ' 

Costs, order conditioned on payment of, § 56 
Counsel. Attorneys, generally, ante 
Counter affidavits, motions, §§ 27, 34. 

Counter notice, motion, § 35 
Countermanding, notice of motion, § 41 
Course, 

Motion of defined, § 2 

Notice of motion not grantable of course, § 15 
Courts, 

Amendment of order, § 62, p. 74 
Caption of order of, § 51 

Construction of orders as within province of, § 
64 

Entry of orders of, § '59, p. 63 
Motion as required to he made to, § 6 
Notice of motion, 

Designation of court, § 17 
Made out of court, § 15 
Order of, defined, § 2 

Trial of issues arising on motion, § 37, p. 33 
Cross-examination, hearing of motion, § 37, p. 35 
Cross motion, § 35 
Date, orders, § '55 
Death of party, 

Nunc pro tunc order in ease of, § 57 
Vacation of order, § 62, p. 77 
Decrees. Judgment or decrees, generally, post 
Default, 

Denial of motion by, renewal, § 44 
Diligence in motions for relief from, § 8 
- Disobedience of order justifying, § 67 
Relief granted on, § 39 
Vacating order taken by, § 62, p. 68 
Defects, notice of motion based on, § 17, p. 19 
Defects in proceedings, motion calling attention to, ^ 
3 

Deferred hearing, notice of motion, § 15 
Definitions, § 1 

Rule nisi, § 20, p. 23 
Show cause order, § 20, p. 22 
Submission, § 41, n. 13 
Delay, entry of order, effect, § 59, p. 63 
Delivery, motion required to be filed, § 11 
Demurrer to motion, § 43 
Depositions, 

Affidavit supporting motion, use as, § 22 
Motions, compelling making for use of, § 32 
Determination of motion, § 38 

Rehearing and reargument, § 40 
Different grounds, renewal of motion on, leave of 
court, § 45, p. 46 
Dilatory motions, § 8 
Diligence, 

Affidavit supporting motion, § 25 
Setting aside ex parte order, § 62, p. 72 
Direction for order, distinguished from order itself, § 
2 

Directio-ns, order of court entered pursuant to, § 54 
Discretion of court, 

Affidavit of merits, consideration of motion not 
accompanied by, § 21 

Affidavits supporting motion, service, § 28 
Affirmative relief to opposing party, § 39 
Argument of motion, § 37, p. 36 
Conditions, order granted on, § 56 
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Discretion of court—Continued, 

Counter-affidavits, motion, § 34 
Hearing on motioUvS, conduct of, § 37, p. 32 
Motions, counter-affidavits, § 34 
Postponement of hearing on motion, § 37, p. 33 
Prejudice, denial of motion without, § 53 
Questions of law or fact, determining on motion, 

§ 3 

Rehearing or reargument of motion, § 40 
Relief awarded on motion, § 39 
Renewal of motion, application for leave, § 45, 
p. 47 

Setting aside void order, § 62, p. 67 
Show cause order, § 20, p. 23 
Return, § 20, p. 25 
Special motion, § 2 
Terms, order granted on, § 56 
Time of hearing motion, § 37, p. 32 
Vacation or amendment of order, § 62, p. 76 
Dismissal, 

Cross motion as affected hy dismissal of principal 
motion, § 35 

Default of moving party, § 39 
Motion, § 43 

Renewal after, § 44 

Distinct relief, renewal of motion seeking, leave of 
court, § 45, p. 46 
Distinction, § 2 

Divided court, motion failing on, § 3S 

Docketing orders, § GO 

Duplicative order as nullity, § 62, p. 67 

Enforcement of order, § 67 

Enrolling orders, § 60 

Entitling, 

Affidavits supporting motion, § 24 
Show cause order, § 20, p. 24 
Entitling motion, § 10 
Entry, 

Nunc pro tunc order, § 57; § 59, p. 58 
Orders, § 59, pp. 57-63 
Entry of motion, § 11 
Enumerated motions, classification, § 2 
Erasures, motion papers, defacement by, § 10 
Errors in record, motion to correct, § 3 
Estoppel, 

Erroneous order, attack on, § 62, p. 67 
Rules applicable to judgments as applying to or¬ 
ders, § 65, p. 82, n. 65 
Evidence, 

Burden of proof, generally, ante 
Hearing of motion, § 38 
Motion, 

Contents of, § 22 
Hearing of, § 37, p. 34 
Nunc pro tunc order, foundation for, § 59, p. 60 
Supporting affidavit used as, § 23 
Execution, 

Enforcement of orders by execution against prop¬ 
erty, § 67 

Motion for leave to issue, conclusiveness of order, 
§ 65, p. 82, n. 70 

Ex parte affidavits, motion suppoi'ted by, § 22 
Ex parte motions, 

Defined, § 2 

Notice, § 15 

Place of making, § 7 

Show cause rule obtained on, § 20, p. 23 

Supporting affidavits, §§ 23, 25 


Ex parte orders, 

Notice, amendment or vacation without, | 62, p. 
75 

Res judicata, doctrine as applying, § 65, p. 82 
Service of copy, § 61, p. 64 
Setting aside, § 62, p. 6"^; § 62, p. 74 
Diligence, § 62, p. 72 
Extension of time, 

Hearing on motion, discretion of court, § 37, p. 32 
Renewal of motion, § 45, p. 4S; 

Show cause order, return, § 20, p. 25 
Fact questions. Questions of law and fact, generally, 

I)0St 

Filing, 

Affidavits supporting motion, §§ 28, 30 
Notic-e of, § 31 
Counter-affidavics, § 34 
Motion, § 11 
Notice of motions, § 18 
Orders granted on motion, § 59, pp. 57-63 
Show cau^e order, § 20, p. 24 
Final judgment, entry as overraling of motion, § 38 
Final order. 

Amendment or vacation after term, § 02, p. 70 
Conclusiveness, § 62, p. S2 
Defined, § 2 
Form, 

Counter-affidavits, § 34 
Determination of motions, § 38 
Motion, § 10 

Notice of motion, § 17, pp. 17-20 
Order of court, § 2 
Orders granted on motion, § 51 
Show cause order, § 20, p. 24 
Forthwith, order requiring performance, § 65, p. 80 
Foundation, nunc pro tunc order, § 59, p, 60 
Frand, 

Amendment or vacating order on ground of, § 62, 
p. 72 

Amendment or vacation of orders procured 
■through, § 62, p. 68 

Conclusiveness of order obtained through, § 65, 
r>, S4 

Consent order procured hy, setting aside, § 62, p. 
68 

Renewal of motion denied as result of, leave of 
court, § 45, p. 45 

Vacating or setting aside order procured by, § 
62, p. 75 

Voidable order obtained through, § 65, p. 80 
Frivolous motion, disposition, § 3S 
General relief, prayer for, § 39 
General rule, defined, § 2 
Grounds, 

Motion as required to set forth, § 10 
Notice of motion, setting forth, § 17, p. IS 
Recitals in order, § 52 
Show cause order, specifications, § 20, p. 24 

Hearing, _ 

Amendment or vacation of order, motion for, § 62, 
p. 75 

Motion, notice to designate time and place, § 17, 

p. 18 

Hearing of motion, §§ 36^39, pp. 31-39 
Rehearing and reargument, § 40 
Hearsay, affidavits supporting motion based on, § 25 
Implied permission, renewal of motion, $ 45, p. 48 
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Improvidence, amendment or vacating order on ground 
of, § 62, p. 72 

Incidental matters, motion as confined to, § 3 
Inconsistent order, entry of as denial of motion, § 3S 
Information and belief, 

Afiidavit supporting motion, § 2'5 
Counter-affidavits, § 34 

Interlineations, motion papers, defacement by, § 10 
Interlocutory motions. 

Object, § 3 
Relief awarded, § 39 
Scope of inquiry, § 38 
Interlocutory orders, 

Collateral attack, § 66 
Gonclusiveness, § 65, p. 81 
Defined, § 2 

Hearing on motion for, § 37, p. 32 
Operation and effect, § 65, p. SO 
Renewal of motion or petition, § 44 
Vacation, time for motion, § 62, p. 69 
Intermediate orders, defined, § 2 
Intervening rights, nunc pro tunc order affecting, 

59, p. 59 
Irregularities, 

Amendment or vacation of order for, § 62, p. 72 
Nunc pro tunc orders correcting, § 57 
Renewal of motion denied for, leave of court, § 
45, p. 45 

Irrelevant affidavits, motion supported by, § 22 
Irrelevant matter, affidavit supporting motion, § 25 
Issues, 

Motions, § 33 

Trial of, § 37, p. 33 
Joinder of motions, § 4 
Judges, 

Amendment of order, application, § 62, p. 74 
Caption of order by, § 51 
Entry of order of, § 59, p. 63 
Orders of, defined, § 2 
Orders required to be made by, § 6 
Judgments or decrees, 

Entry of as barring motion, § 5 
Final order as, § 2 
Judicial acts. 

Decision of motion, § 38 
Order as, § 1 

Judicial errors, amendment or setting aside order to 
correct, § 62, p. 71 

Judicial notice, verification of motion based on facts 
within, § 10 

Judicial orders, defined, § 2 
Jurisdiction, § '5 

Affidavit supporting motion as essential, § 23 
Amendment or vacation of order for want of, § 
62, p. 72 

Collateral attack on order void for want of, § €6 
Force or effect of order made without, § 65, p. 80 
Jurisdictional defects, nunc pro tunc orders supply¬ 
ing, § '57 

Knowledge, order of court, service of order as essen¬ 
tial, § 61, p. 64 
Laches, 

Nunc pro tunc order, § 59, p. 61 
Renewal of motion, leave of court, § 45, p. 47 
Service of order, § 61, p. 65 
Vacation or modification of orders, § 62, p. 70 
Law questions. Questions of law and fact, generally, 
post 


Leave of court. 

Additional affidavits or evidence after submission 
of motion, § 37, p. 35 
Motion to procure, § 3 
Reargument of motion, § 40 
Renewal of motion, § 44; § 45, pp. 44-49 
Withdrawal of motion, § 41 
Liberal construction, statutory provisions, § 3 
limitation of actions, o 

Nunc pro tunc order, § 59, p. 61 
Vacation or modification of orders, § 62, p. 69 
Litigated motions, notice, § 2 
Mail, 

Notice of motion, service by, § 18 
Show cause order, service by, § 20, p. 24 
Mandatory motions, notice, § 15 
Memorandum, 

Force or effect of order given by, § 65, p. 79 
Nunc pro tunc order on, § 59, p. 60 
Order as qualified in operation and effect, § 64 
Order granted on, filing, § 59, p, 63 
§ I Merits, 

Disposal of motion before trial on, § 38 
Motion as available to determine, § 3 
Renewal of motion, hearing on application for re¬ 
lief, § 48 

Minutes, order made part of, § 59, p. 57 
Misnomer, notice of motion, § 17, p. 18 
Misprisions, nunc pro tunc orders correcting, § 57 
Mistake, 

Amending or vacating order on ground of, § 62, 
p. 72 

Amendment or vacation of order procured 
through, § '62, p. 69 

Consent order, vacating, modifying, etc., § 62, p. 
68 

Entry of order, § 59, p. 57 
Notice of motion based on, § 17, p. 19 
Nunc pro tunc order correcting, § 59, p. 59, n. 1 
Mode of determination of motion, § 38 
Modification, order, § 62, pp. 66-77 
Motion day, notice of motion to designate, § 17, p. 18 
Motion docket, entry of motions on, § 11 
Motion papers, §§ 22-32, pp. 25-29 
Filing, § 59, p. 63 

Hearing of motion, consideration, § 37, p. 34 
Order as required to specify or recite, § 52 
Reargument of motion, consideration, § 40 
Renewed motion, § 47 
Show cause order, § 20, p. 23 
Moving party, 

Relief awarded, § 39 
Service of order on, § 61, p. 64 
Nature of remedy by motion, § 3 
Negligence, amendment or vacation of order on 
ground of, § 62, p. 76 
New facts, 

Renewal of motion on,-leave of court, § 45, p. 46 
Vacation of order, § 62, p. 71 
New trial, conclusiveness of order on motion for, § 
65, p. 82, n. 70 

Nonenumerated motions, classification, § 2 
Nonsuit, disobedience of order justifying entry, § 67 
Notice, 

Additional affidavits or evidence after submis¬ 
sion of motion, § 37, p. 35 
Affidavits supporting motion, filing, § 31 
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Notice—Continued, 

Amendment or vacation of order, motion for, § 
62, p. 75 

Litigated motions, § 2 
Motion, §§ 13-19, pp. 15-22 
Affidavits served with, § 28 
Amendment, § 17, p. IS 
Amendment or vacation of order, § 62, p. 75 
Annexation of supporting paper, § 17, p. 19 
Appearance as waiver of defect, § 19 
Entry in court, § 18 
Filing, § 18 
Form, § 17, pp. 17-20 
Joinder of gi‘ounds, § 17, p. 19 
Nature, § 14 
Necessity, § 15 

Persons to whom given, § 16 
Proof of service, § 18 
Purpose, § 14 

Reference to supporting paper, § 17, p. 19 
Renewed motion, § 46 
Requisites, § 17, pp. 17-20 
Service, § 18 

Show cause order as substitute, § 20, p. 22 

Signature, § 17, p. 18 

Time of service, § 18 

Waiver, § 19 

Writing, § 17 

Nunc pro tunc order, entry, § 59, p. 59 
Order, service of, § '61, p. 65 
Orders granted, § 61, pp. 63-66 
Renewal of motion, application for leave, § 45, p. 
47 

Renewed motion, § 46 
Withdrawal of motion, § 41 
Nunc pro tunc filing, motions, § 11, n. 27 
Nunc pro tunc order, § 57; § 59, p. 58 

Amendment of previously entered order, § 62, p. 
71, n. 85 
Objections, § 12 

Motions, consideration and ruling on, § 33 
Omission, notice of motion based on, § 17, p. 19 
Open court, 

Construction of phrase in connection with order, 
§ 64 . 

Force and effect of order given in, § 65, p. <9 
Order made in, signature, § 55 
Opening and closing, hearing of motion, § 37, p. 36 
Operation and effect, orders granted on motions, § 65, 
pp. 79-84 

Operation of law, vacation of order, § 62, p. a 
Opinion granting order, filing, § 59, p. 63 
Oxfinions, order was qualified in operation and effect 
by reference to, § 64 

Opportunity for hearing, notice of motion, § 15 
Opposing matter, motions, § 33 
Oral motions, §§ 2, 10 

Reduction to writing and filing, § 11 
Orders, 

Defined, § 1 
Distinction, § 2 

Orders granted on motion, §§ 50-67, pp. 49-So 
Amendment, § 62, pp. 66-77 
Caption, § 51 
Collateral attack, §^66 
Conclusiveness, § 65, p. 83 
Conditions, § 56 

Conformity to prayer for relief, § 53 


Orders granted on motion—Continued, 

Construction, § 64 
Date, § 55 

Direction to enter, § 54 
Docketing, § 60 
Enforcement, § 67 
Enrolling, § 60 
Entry, § 59, pp. 57-63 
Filing, § 59, pp. 57-63 
Form, § 51 

Modification, § 62, pp. 66-77 
Notice, § 61, pp. 63-66 
Nunc pro tunc entry, § 59, p. 58 
Nunc pro tunc order, § 57 
Operation and effect, § 65, pp. 79-84 
Recitals, § 52 

Conclusiveness, § 65, p. 84 
Effect of, § 64 

Reinstatement of vacated orders, § '63 
Requisites in general, § 51 
Resettlement, § 62, p. 66 
Service, § 61, pp. 63^-66 
Settlement, § 58 
Signature, § 55 
Terms, § 56 

Vacation. § 62, pp. 66-77 
I Writing as essential, § 51 
Orders pending on motions, award of relief, § 53 
Original order, service of as essential, § 61, p. 65 
Other remedy, existence of as barring motion, § 3 
Own motion, 

Order of judge on, § 2 

Vacating or setting aside order on, § 62. p. 75 
Parol evidence, nunc pro tunc order on, § 59, p. 60 
Partial invalidity of order, effect of, § 65, p. 81 
Parties 

Annulment of order, proceeding for, § 62, p. 74 
Notice of motion, designation, § 17, p. 17 
Parties to actions, 

Motions by, § 9 
Notice of motion, § 16 
Pendency of action, 

Jurisdiction of motion as dependent on, § 5 
Notice of motion, § 15 
Show cause order as implying, § 20, p. 22 
Pendency of suit, motion as implying, § 3 
Perfection, orders granted, § 58 
Performance of order, time, § 65, p. 80 
Personal service, order, § 61, p. 65 
Petition, motion distinguished, § 2 
Piecemeal disposition, preliminary motion, § 38 
Place, 

Filing or entry of order, § 59, p. 62 
Hearing on motion, § 37, p. 32 
Motion, § 7 

Notice of motion, designation of place of hearing, 
§ 17, P. IS 

Show cause order, return, § 29, p. 2o 

Pleadings, , 

Hearing of motion, consideration, § 37, p. 34 
Motion distinguished, § 2 
Motion supported by verified pleadings, § 22 
Motions, answer without, § 33 
Service of copies for hearing on motion, § 17, p. 
19 

Post trial motions, 

Order of consideration, § 37, p. 33, n. 34 
Order of determination, § 38 
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Postdating order, § 55 

Postponement, hearing on motion, § 37, p. 33 

Prayer for relief, 

Motion, § 10 

Order conforming to, § 53 
Precedence between motions, hearing, § 37, p. 33 
Prejudice, 

Denial of motion without, § 53 
Effect, § 65, p. 84 

Renewal of motions denied without, leave of 
court, § 45, p. 48 

Preliminary injunction, dissolution, conclusivcness of 
order, § 65, p. S3, n. 71 

Preliminary objections, disposition with merits, § 
38 

Preliminary orders, province of, § 2 
Premature motion, renewal, § 44 
Preparation of order, § 58 

Presentment of order for settlement and approval, § 
58 

Presumptions, 

Collateral attack on order, § 66 
Orders of court, validity, § 2 
Waiver or abandonment of motion, § 42 
Privies, binding effect of order on, § 65, p. 79 
Process, show cause order, § 20, p. 22 
Pro forma determination of motion, § 38 
Proof, service of notice of motion, § 18 
Publication, 

Notice of motions, § 19 
Service oC order by, § 61, p. 66 
Purpose, notice of motion, § 14 
Quashing of motion, § 43 
Questions of law and fact. 

Motion presenting, § 3 
Trial of, § 38 

Reargument, hearing of motion, § 40 
Rebuttal, counter-affidavits, § 34, n. 80 
Rebutting affidavits, motions, § 27 
Receivers, conclusiveness of order on motion to ap¬ 
point, § 05, p. 83, n. 71 
Recitals, 

Orders, § 52 
Orders granted, 

Conclusiveiiess, § 65, p. 84 
Effect of, § 64 

Recollection, nunc pro tunc -order on, § 59, p. 60 

Record of court, order made part of, § 59, p. 57 

Reference of motion, § 37, p. 33 

Registered mail, notice of motion, service by, § IS 

Rehearing of motions, § 40 

Reinstatement of vacated order, § 63 

Relation back, 

Motion, § 18 

Nunc pro tune order, § 57; § 59, p. 62 
Relief, 

Affidavits supporting motion, averments as to, § 
25 

Amendment or vacation of order, motion for, § 
62, p. 76 

Hearing of motion, § 39 
Order conforming to prayer for, § 53 
Renewal of motion seeking different relief, leave 
of court, § 45, p. 46 

Relief sought, notice of motion, specification, § 17, p. 
18 


Renewal of motion, §§ 44r-49, pp. 43-49 

Reargument or rehearing distinguished, § 40 
Vacation of order, § 62, p. 75 
Requisites, 

Notice of motion, § 17, pp. 17-20 
Show cause order, § 20, p. 24 
Requisites of motion, § 10 

Resettlement, orders granted on motions, § 62, p. 66 
Resettlement of order, motion for when not containing 
requisite recital, § 52 
Res judicata, 

Doctrine as applicable to orders, § 65, p. 81 
Order denying motion, renewal of motion, § 44 
Retroactive effect, nunc pro tunc order, § 59, p. 62 
Return, show cause order, § 20, p. 25 
Review. Appeal and erroi*, generally, ante 
Rule, motion as application for, § 1 
Rule book, entry of motions on, § 11 
Rule to show cause, § 20, p. 23 
Rules of court, 

Notice of motion, 

Form and requisites, § 17, p. 17 
Time of service, § IS 
Service of order, § 61, p. 64 
Time, 

Entry of order, § 50, p 58 
Vacating or modifying order, § 62, p. 69 
Time of motion, § 8 
Venue of motion, § 7 

Ruling during trial, order distinguished, § 2 
Scandalous matter, affidavit supporting motion, § 25 
Scope of remedy by motion, § 3 
Separate actions, separate or single orders, § 51 
Service, 

Affidavits supporting motion, § 28 
Proof of, § 31 
Counter-affidavits, § 34 
Notice of motions, § 18 

Show cause order, § 20, p. 22 
Orders granted, § 61, pp. 63-66 
Proposed order, § 58 
Show cause order, § 20, p. 24 
Setting aside, 

Ex parte orders, § 62, p. 68 
Jurisdiction of motion to set aside judgment, § 
5 

Ruling on motion, § 38 

Setting off judgments, conclnsiveness of order on mo¬ 
tion, § 65, p. S3, n. 71 
Settlement, orders granted, § 58 
Several motions, single order on, § 51 
Short notice of motion, show cause order, § 20, p. 22 
Show cause order, § SO, pp. 22-25 

Affidavits or depositions in opposition to, § 34 
Affidavits supporting, filing, § 30 
Burden of proof, § 37, p. 34 
Dismissal, § 43 

Hearing, return day, § 37, p. 32 
Rehearing, § 40 

Renewal of motion, granting of rule as leave of 
court, § 45, p. 48 
Signature, 

Affidavit supporting motion, § 24 
Motion, § 10, n. 75 
Notice of motion, § 17, p. 18 
Order, § 55 

Show cause order, § 20, p. 24 
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Special motion, order as mode of determining, § 1 

Special rule, defined, § 2 

Specifications, show cause order, § 20, p. 24 

Statement of grounds, motion, § 10 

Status QUO, preliminary order to maintain, § 2 

Statutory provisions, 

Affidavits, verification, § 24 
Amendment or modification of order after term, § 
62, p. 70 

Construction, § 3 
Counter-affidavits, motions, § 34 
Counter notice, § 3o 
Porm, 

Notice of motion, § 17, p. 17 
Show cause orders, § 20, p. 24 
Hearing on motion, place of, § 37, p. 32 
Joinder of motions, § 4 
Jurisdiction, § 5 
Jjiberal construction, § 3 
Joinder of motions, § 4 
Modification of orders, § 62, p. 07 
Modification or vacation of order, procedure, § 
62, p. 73 

Notice of motion, § 15 

Form and requisite, § 17 
Time of service, § 18 
Orders, 

Form and requisites, § 51 
Writing, § 1 

Place of making motion, § 7 
Pleadings, hearing on motion, § 33 
Renewal of motion, leave of court, § 45, p. 49 
Show cause order, § 20, p. 22 
Time, * 

Entry of order, § 59, p. 58 
Vacating or modifying order, § 62, p. 69 
Time of motion, § 8 

Written specification of reasons for motion, § 10 
Stay of proceedings, 

Service of notice of motion, § 61, p. 65 
Show cause order, § 20, p. 24 
Stipulations, 

Recitals in as order, § 51, n. 52 
Renewal of motion, § 44 
Waiver of notice of motion, § 19 
Strangers, motions -by, § 9 
Striking motion from file, § 43 
Sua sponte, orders, § 2 

Subject matter, jurisdiction of as essential, § 5 
Substitution of order, § 62, p. 77 
Summons, show cause order prior to issuance, § 20, 
p. 23 

Supplemental affidavits, motions, § 28 
Supporting affidavit. Affidavits, generally, ante 
Supporting papers, notice of motion, reference to, § 
17, p. 19 
Surplusage, 

Order granted on motion, § 51 
Show cause order, § 20, p. 24, n. ^ 

Surprise, renewal of motion on ground of, § 44 
Symbols, use of in order, § 51 
Technical exactness, motion papers, § 10 
Term, notice of motions made out of, § 15 
Term of court, 

Amendment or vacation of order during, § 62, p. 
70 

Nunc pro tunc order after, § 59, p. 62 
Terms, order granted on, § 56 


Third persons, motions by, § 9 
Time, 

Affidavits supporting motion, filing, § 30 
Counter-affidavits, 

Filing, § 34 
Service, § 34 

Determination of motion, § 38 
Effective time of order, § 65, p. SO 
EntiT of order, § 59, p. 57 
Hearing on motion, § 37, p. 32 
Motion, § 8 
Notice of motion, 

Designation of time of hearing, § 17, p. IS 
Service, § 18 

Performance of order, § 65, p. 80 
Reargiiment of motion, § 40 
Service of order, § 61, p. 65 
Show cause order, return, § 20, p. 25 
Vacation and modification of order, § 62, p. 08 
Transfer of causes, hearing on motion, § 37, p. 32 
Trial, motions, issues arising on, § 37, p. 33 
Unnecessary motion, denial of, § 39 
Vacation, 

Filing or entering order during, § 59, p. 58 
Motions made in, § 6 
Order granted on motion. § 62, pp. 66-77 
Signature to order announced in, § 55 
Venue, 

Motions, objections, § 12 

Vacation or modification of order, § 62, p. 74 
Venue of motion, § 7 
Verification, 

Affidavit supporting motion, § 24 
Verification, 

Motion, § 10 

Demurrer for want of, § 43, n. 34 
Evidence of contents, § 22 

Void order, 

Collateral attack, § 66 

Nunc pro tunc order as validating, § 59, p. 60 
Operation and effect, § 05, p. 80 
Setting aside, § 62, pp. 67, 74 
Voidable orders, operation and effect, § 65, p. SO 
Waiver, 

Affidavit supporting motion, irregularity, § 25 
Entry of order, failure to enter, § 59, p. 57 
Erroneous order, right to attack, § 62, p. 67 
Grounds not set forth in motion, § 10 
Motion, § 42 

Notice,'amendment or vacation of order, § 62, p. 
75 

Notice of motion, § 19 
Objections to motion, § 12 

Orders remaining unenforced over long period, 
§ 67 

Renewal of motion, appeal from order on orig¬ 
inal motion, § 49 
Service of order, § 61, p. W 
Service of order before filing, § 61, p. 65 
Withdrawal of motion, § 41 
Withdrawal of order, effect of, § 59, p. 63 
V^ords and phrases. Definitions, generally, ante 
Writing, 

Motions as required to be made m, § 10 
Notice of motion, necessity, § 17, p. 17 
Nunc pro tunc order as requiring, § 59, p. 61 
Order as requiring, § 51 
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